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ABATEMENT OF BENT— canid. 
he holds are rated higher than those of the same 
description . and. with similar advantages held by 
raiyats of the same class in the vicinity. Bengal 
Act VIII of 1869, s. 18, refers to an alteration of 
area owing to a portion of the land having gone 
away by diluvion or otherwise — not to some differ- 
ence in the length of the measuring pole in use 
at different periods. Babun Mttndle v, Shie 
Koomaree Burmonee . . 21 W. B. 404 

Pertab Chunder Banerjee v. Omitr Sirdar 

25 W. B, 89 

Affirmed in Omur Sirdar v. Pertab Chtjnder 
Bar er j ee . . . . 25 W. B. 212 

11. — : Damage to land by cyclone 

—Rigid of under-tenant to get remission of 
rent. A landlord receiving remission from Govern- 
ment on account of damage done to his estate 
by a cyclone is not on that account bound to 
allow a remission to his under-tenants, unless he 
received the former on the understanding or agree- 
ment that he would allow it in turn. Goluck 
Chtjnder Mytee v, Parbtjtty Churn Dass 

15 W. B. 187 

12. ~ — — Land less than stated 

in lease — Decree apportioning rent , reserved 
in a mokurari lease , to the land transferred — 
Lessee getting possession of less land than stated in 
lease— Act XI of 1859 , s. 54 — Right of lessee to 
abatement of rent. A decree had determined that 
land leased in mokurari to a lessee, with a fixed 
rent thereon, were less in extent than they were 
specified to be in the pottahs that comprised them, 
the lessors not having title to the whole ; and the 
lessee had obtained possession of the less estate : — 
Held, that the lessee was entitled to a corresponding 
abatement of the rent reserved. The revenue-pay- 
ing mehal, within which were the lands subject to 
the mokurari, such lands being shares of mouzalis 
therein, was afterwards sold for arrears, under Act 
XI of 1859. The purchaser at that sale was sued 
by the mokuraridar to make good her incumbrance 
under s. 54 of the Act. The lease was maintained 
by the decree that followed, but only as to part of 
the shares specified in the pottahs and the lessee 
obtained possession of that part only. In this suit 
for mesne profits brought by the lessee against the 
purchaser’s heir, who filed a cross suit against her 
for rent, it was held that, as the lessee had not 
proved that she, having had possession under the 
leases, had been dispossessed by the purchaser, 
there had. not been an eviction in the proper sense 
of the word. But when, in her suit for possession, 
part only was decreed to her, and she was precluded 
by the result from getting a substantial part, her 
position was the same as if she had been evicted. 
She, therefore, had the same equity for an appor- 
tionment, as if she had been evicted. On the facts 
it was rightly found by the first Court that the 
leases were not taken with knowledge on the part 
of the lessee that the title was a doubtful one. 
Jmambandi Begum v. Kamleswari Pershad 

I. L. B. 21 Calc. 1005 
3 j. B. 21 1. A. 118 


ABATEMENT OF BENT— contd. £ ; ' 

13. — — Error in measurement': |of 

iancl Land found to be less than stated. A 
lease providing for enhancement if the lands 
are found on measurement to exceed the 
quantity stated in the lease, does not necessarily 
give the right to abate if the lands are found to be 
less than that stated in the lease. Ram Kant 
Chowdhry v. Bindabun Chunder Gope 

2 W. B., Act X, 71 

— Construction of 

pottah — Default of tenant Though a pot tab 
"provided for an abatement of defendants* rent 
if on measurement the land was found to be less 
than 145 bighas, yet it was held that if defendant 
came to be in possession of that less quantity by 
his own default, and not that of the lessor, the mere 
fact of defendant having been in possession of less 
than 145 bighas would not entitle him to an abate- 
ment. Seetanath Bose v. Shamchand Hitter 

17 W. B, 418 

15. — Raiyat having 

paid no rent — Bengal Act VIII of 1869 , s. 19. 
A raiyat who has held his land for a few 
months, and paid no rent at all, cannot sue for an 
abatement of rent on the ground that the land, on 
measurement, is less than the quantity mentioned 
in his pottah. Brojonath Koondoo Chowdry v. 
Unant Ram Dutt . . . 17 W. It. 449 

16. _ — Misrepresentation as to 

qnantitiy ; of land. In a suit by a patnidar 
to recover rent in accordance with the terms 
of a dar-patni lease, the defendant claimed an 
abatement of his patni rent on the ground that his 
predecessor had obtained, such abatement in a pre- 
vious rent suit, in which it appeared that the lessor’s 
share was slightly less than what was described in 
the lease. Held , that unless the defendant could 
show that he had been damaged by the plaintiff’s 
misrepresentation as to the extent of his share, he 
could not be relieved from his contract, in this form 
of suit at least. Gour Mohun Roy v. Rad ha 
Romun Singh . . .21 *W. B. 372 

17., — — — — V- Delay in suing. 

In 1859 G entered into negotiations with respect 
to the purchase of a certain talukh at a premium 
of R42,41I and an annual rent of R48,070, 
and in January 1860 he signed a sale-bond which 
contained an enumeration of the mouzahs pur- 
chased, the actual sale being completed on the 2nd 
June following. Until his death in December 1861 
he paid the stipulated rent according to the terms of 
the deed. Subsequently his widow brought a suit 
for abatement of the rent on the ground that her 
husband had been misled as to the amount of rent 
payable by the under tenants. Held (affirming the 
decision of the High Court of Calcutta), that under 
the circumstances the suit could not be maintained. 
Darimbya Debbya v. Nilmoney Singh Deo 

5 C. I». B. 465 

- ~~ Act X of 1859 , 

ss. 18 and 23, cl. 3. S. 18, Act X of 1859, is 
not applicable to a case in which a plaintiff pat- 
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ABATEMENT OE WESTS— contd. 


23. Land taken for public 

purposes — Suit to recover share of money taken 
as compensation for land . In a suit to recover 
the proportion of money paid into Court as 
compensation for land taken for a railway, to which 
the plaintiff, a dar-patnidar, may be entitled, and in 
which suit the zemindar and patnidar are defend- 
ants, the plaintiff cannot claim abatement of rent 
under Act X of 1859, s. 18, since such a claim 
is cognizable only in a suit instituted under that 
Act. Gordon Stuart & Co. v. Mohatab Chand 

Marsh. 490 


24. . Claim to deduc- 

tion from rent. A claim for rent being a recurring 
cause of action, a tenant is entitled to set up against 
it for any particular year any right which, he had 
to a deduction or abatement, notwithstanding that 
he has paid full rent for several previous years. 
When land is taken away for railway purposes, 
and compensation made, which is divided between 
the zemindar and those holding under him, any 
deduction of rent claimed from the zemindar must 
be reckoned with reference, not to the gross amount 
of compensation, but to the proportion which passed 
into his hands. Mohatab Chand v. Chittro 
Coomaree Bibee ... 16 W. R. 201 


25. 


In a suit for rent 


by a zemindar against a patnidar, the latter claimed 
abatement of the rent on the ground that part of the 
land included in the patni tenure had been acquired 
by the Government for public purposes. The kabu- 
liat executed by the patnidar contained a provision 
to the effect that, if any of the land settled should be 
taken up by Government for public purposes, the 
zemindar and the patnidar should divide and take 
in equal shares the compensation money, and a 
further provision to the effect that the patnidar 
should 44 make no objection on the score of diluvion 
or any other cause to pay the rent fixed or reserved 
by this kabuliat.” Held, that the patnidar was 
entitled to abatement of the rent. Uma Sunkur 
S lRKAR v. TaRINI CHUNDER 

I. L. R. 9 Calc. 571 : 11 C. L. R. 366 


ABATEMENT OP REHT —contd. 


nidar sues for an abatement of rent, on the ground 
of fraud caused by the concealment from him of 
the existence of an intermediate tenure created 
by the zemindar. Cl. 3, s. 23 of that Act, is wide 
enough to admit of such a suit being tried by the 
Revenue Courts. Shokoor Ali v. Umola Ahalya 

8 W. R. 504 


19. Denial of right 

to assess lands in tenure. A suit in which the 
plaintiff alleges that rent was wrongly assessed 
on him for lands not covered by his pottah, and 
contends that in assessing his rent these lands should 
be included, is not in the nature of a suit for 
abatement of rent. Obhoy Gobind Chowdhry v. 
Kenny . . . . . 8 W. R. 518 


20. — — Breach of contract — 

Jurisdiction of Civil Court. In a suit for damages 
by a lessee, where the plaint shows a distinct 
prayer for abatement of rent, and also sets 
forth as the main ground of the suit a fraudulent 
breach of contract by misrepresentation and refusal 
of deduction and refund stipulated for, so much of 
the cla im as refers to abatement is, by cl. 3, s. 23, 
Act X of 1859, beyond the jurisdiction of the Civil 
Court ; but the rest of the suit is properly cogni- 
zable by such Court. Nilmony Singh v. Issur 
Chunder Ghosal . . . 9 W. R. 92 


21. Reduction of rent payable 

by landlord to Government— Act X of 
1859, ss. 17 and 18. Sections 17 and 18 were 
passed for the benefit of the raiyat, and not for 
the protection of the zemindar. S. 18 was in- 
tended to give the raiyat a right to abatement in cer- 
tain cases, but not to protect the zemindar from 
liability to make abatement in any other case. In 
a suit for abatement of rent on the ground that 
the jumma payable to Government had been 
reduced upon condition that the rents of the 
raiyats should be reduced in a like proportion : H eld, 
that the right to abatement applies only to the case 
of rents of which the amount had been fixed before 
the jumma was reduced by Government, and not to 
rents fixed by pottahs or kabuliats entered into 
subsequently, Sukhawatoollah v. Puthoo Gol- 
dar . . . . .1 lud. Jur. O. S. 7 

22. - Loss of portion of land 

— Suit for declaration of liability to pay less 
ren t— Equitable relief. A suit by a tenant against 
his original lessors for a declaration that he 
is not liable to pay them the whole rent payable 
under his pottah in consequence of a third person 
having, subsequently to the grant of such pottah, 
by suit established a right to a share of the rent, is 
not a suit for abatement of rent. But where, under 
such circumstances, the tenant is holding more land 
than is covered by his pottah, it is not necessary that 
his landlords, if desirous of enhancing the rent, 
should be referred to a separate suit for that purpose. 
The suit of the tenant being for equitable relief, the 
claim of the landlords must be taken into considera- 
tion in determining what relief the plaintiff is 
entitled to obtain. Chandmoni Dasi v. Lore 
Rath Chatterjee . 6 O. L. R. 494 


26. — — Ijara settlement 

— Deduction from rent. An ijaradar took on lease 
certain lands, giving a kabuliat which contained the 
following clause : 44 In regard to the aforesaid, rent 

we take upon ourselves the risk of flood and drought 
of death and flight, of alluvion and diluvion, of 
profit and loss. In no case shall we be able to claim 
a reduction in the rent, nor will it be open to 
you to demand more on account of alluvion, etc.” 
During the lease part of these lands were taken up 
by Government for the purpose of a railway, and 
compensation was paid to the lessor therefor. The 
ijaradar claimed to make a deduction from his rent 
for the land taken away from him. Held, that such 
a claim did not come under the meaning of the 
word 44 abatement ” as used in the rent law, nor was 
it intended by the parties to be within the clause 
of the lease, but the land having been taken from 
the whole area demised, not by natural causes, but 
by vis major , the ijaradar was entitled to a deduc- 
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'tion from the rent, on his showing that there were 
tenants of his on the land who, before the land was 
taken by Government, paid rent to him which they 
had now ceased to pay. Watson & Co. v. Nista- 
kini Gupta . I. L. R. 10 Gale. 544 


27. — — — — — ~~ In a suit for arrears 

of rent, a claim for abatement may be made by way 
of set-off in respect of land taken up by Govern- 
ment for the purposes of a road. Been Dyal Lall 
v . Thukroo Koonwar . 6 W. R., Act X, 24 


28. — ; — Proceedings under 

Land Acquisition Act , 1870 — Purchase at sale 
jor arrears of rent—Beng . Peg . VIII of 1819. 
Portion of certain land held under a patni having 
been taken up by the Government for public pur- 
poses under the Land Acquisition Act, the zemindar 
declared his intention of granting no abatement of 
rent, and acting upon this declaration the patnidar 
was allowed to appropriate the whole of the com- 
pensation. The patni was subsequently sold under 
Regulation VIII of 1819, with notice of the amount 
of the original rent, and the purchaser now sued for 
abatement of that rent. He did not allege that he 
had no notice of the proceedings under the Land 
Acquisition Act. Held , that the plaintiff must be 
presumed to have had notice of these proceedings, 
and that it was therefore incumbent upon him to 
have made inquiry regarding the position of the 
patni, ahd that under the circumstances he was 
not entitled to the abatement sought for. Peari 
Mohun Mukerjee V . Audhiraj Aetab Chand 

10 C. L. R. 526 

29. — Previous suit for abate- 

ment, effect of — Onus probandi. There is no 
provision in the Rent Law prescribing that suits 
for enhancement or abatement shall not be 
brought within a certain period after the determina- 
tion of a similar suit on the same grounds. And 
there is no provision throwing upon a plaintiff in a 
suit for abatement of rent the burden of proof that 
there has been some change in circumstances since 
a decision in a previous similar suit was passed. 
Cheda ^.Nunhoo Beg . . 2 N. W . 348 

SO. — Claim to abatement — 

“ Otherwise vary ” the rent. The words “ other- 
wise vary ” in & 153, Act X of 1859, are meant 
to include abatement claimable by the rvot ; 
and this reservation is made in respect of questions 
of right to vary the rent, whether raised by the 
landlord or by the tenant. Anund Chunder 
Degree v. Nubocoomar Chatterjee 

8 W. R. 192 

31. Right to sue — Patnidar. A 

patnidar can sue for abatement of rent under the 
Rent Act, 1859. Prosunomoyee Dossee v. Soon- 
bur Coomaree Debia . 2 W. R., Act X, 30 

Man Gurobxnee Dassea v. Khettur Chunder 
Ghose . . . . 2 W . R., Act X 5 47 

J£2. _ : ™ Lessee — Act X 

of 1859, s. 23. A patnidar or any other lease- 
holder may bring a suit against the zemindar 
iov abatement of rent under s. 23, Act X of 


ABATEMENT OP RENT — contd. 

1859. Ramnarayan Banerjee v. Jayakrishna 
Mookerjee . . B. I*. R. Sup. Vol. 70 

Horokishen Banerjee v. Joykishen Mookerjee 

1 W. R. 299 

33. — Howladar. A howladar has 

a right to sue for abatement of rent. Komlakant 
Doss v. Pogose . . 2 W. R., Act X, 65 


34. Tenant without right of 

occupancy — Act X of 1859, s. 18 . A tenant 
not having a right of occupancy is not entitled 
to ^ an abatement of rent under Act X of 
1859, s. 18. Nobodeep Chunder Sircar v. Lalla 
Seeb Loll .... Marsh. 325 


35. — Under-tenants — Act X of 

1859 , s. 23, cl. 2 — Illegal exaction of rent. Cl. 
2, s. 23, Act X of 1859, relating to the illegal 
exaction of rent, was not limited to suits at the 
instance of the raiyat, but applied to any under- 
tenant. Gopal Paul Chowbry v. Grish 
Chunder Pandey . . 14 W. R. 269 


36. , Form of suit— Aci X of 1859 , 

s. 2,3 — Jurisdiction of Civil Court. — A obtained 
from B a patni lease, whereby it was agreed that 
A should prepare a hustabud (rent-roll) ; that if 
it should appear that there was any deficiency in 
the jumma stated in the pottah, the correct jumma 
should be ascertained as therein provided ; and that 
the rent should be made up to A by B, and B 
should return a proportionate amount of the con- 
sideration-money. A sued B for am abatement of 
rent, for a refund of rent paid in excess, and for a 
proportionate refund of the consideration-money. 
Held, the suit was not a suit for abatement of rent 
within s. 23 of Act X of .1859, and the Civil Court 
had jurisdiction to try the different questions toge- 
ther in the svrne suit. Nilmoni Singh v. Annada- 
prasaud Mookerjea . 1 B.L. R. P. B. 93 

j;; 10 W. R. P. B. 41 


37. — — — Suit for appor- 

tionment of rent — Bengal Act VIII of 1869 , s. 19. 
In 1877 certain batwara proceedings were termi- 
nated, and the amount of land held by the plain- 
tiff in the portion of the estate allotted to the de- 
fendant was ascertained. The rent payable was 
admitted to be at the rate of R4 per bigha. In 
1881 the defendants sued the plaintiff for rent of 
a larger amount than the plaintiff admitted to 
be due, and obtained a decree on the 31st May 1881. 
On the 20th September 1881, the plaintiff instituted 
a suit, nominally under the provisions of s. 19 of 
Bengal Act VIII of 1869, for abatement of rent, 
upon the ground that the defendants were seeking 
to charge him rent upon a larger amount of land 
than he actually held. The Court found that the 
amount of land held by the plaintiff was the amount 
stated by him in his plaint, and not that alleged by 
the defendants. Held, that the suit was rather one 
for the apportionment of rent after the batwara pro- 
ceedings, and not one for abatement of rent. Durga 
Pershad v. Ghosita Goria 

I. L. R. 11 Calc. 284 
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ABATEMENT OF KENT — concld. 


money. Principle as to the rule of proportion as to- 
abatement of rent and amount of compensation 
discussed. Burdwan Baj Case , 8. D. A. for I860, 
P- 336 ; Sama Prosunno Bose Mojumdar v. Brakoda 
Sundari Dasi , I. L . R., 28 Calc., 146 , discussed. 
Bhobani Nath Chuckerbutty v. Land Acquisi- 
tion Deputy Collector oe Bogra (1902) 

7 C. W. N. 130 

ABATEMENT OF SUIT. 

Col. 

1. Suits 12 

2. Appeals . . . . . . 18 ' 


See Appeal — Orders. 

I. L. K. 18 Mad. 498- 
I. L. K. 17 AIL 172, 280 


See Civil Procedure Code, 1882, s. 365. 

I. L. K. 30 All. 49 


See Civil Procedure Code, 1882, as* 
368, 371. 

See Insolvent Act, s. 36. 

6 B. L. B. 119' 
10 Bom. 58 


See Right of Suit — Survival of Right. 

I. L. B. 36 Gale. 799 


1. SUITS. 


1. Lands washed away — Suit, 

for possession and mesne profits. A suit for posses- 
sion with mesne profits does not abate by reason of 
the lands having since been washed away. Unna 
Pqorna Debia v. Ram Lochan Ghose 

5 W. B. 227 


2. Death of sole plaintiff*— Re- 

vivor — Civil Procedure Code ( Act X of 1877), ss. 
36,3, 365 , 366 , 371 — Limitation Act (XL of 1877), 
Sch. II, Arts. 171 , 178. Upon the death of a sole 
plaintiff, if no application to revive is made within 
sixty days from the date of the plaintiffs death, the 
suit abates. But the Court may, under s. 371 of 
the Code of Civil Procedure, revive the suit, on the 
application of the legal representative of the plain- 
tiff, within three years from the time when the right 
to apply accrues, if he can show that he was pre- 
vented by sufficient cause from continuing the suit. 
Bhoyrub Dass Johurry v. Doman Thakoor 

I. L. B. 5 Calc. 139 
4 C. L. B. 374 


Code {1859), s. 102, (1877) s. 371—. Institution of 
fresh suit. — -Where a suit was declared abated in 
1868 under s. 102 of Act VIII of 1859 for non- 
prosecution by the representative of deceased plain- 
tiff : Held, that the Civil Procedure Code, s. 371, 
was no bar to a fresh suit instituted in 1880 on the 
same cause of action. Pallikunath Ramen Me- 
NON A’. Mullaneaji Sri Kumaran Nambudri 

I. L. B. 3 Mad. 31 


4. — — — Civil Procedure 

Code (1882), ss. 365, 366 , 371 — Revival of suit. 
The plaintiff died on the 28th August 1883, and in , 
December 1884, letters of administration to his es- 
tate were granted to the Administrator General., 


ABATEMENT OF BENT— contd. 


38. Bate of deduction- Jurisdic- 

tion of Revenue Court. A granted a patni to B, 
to which a certain mehal appertained. The Govern- 
ment, to which the mehal belonged, in reversion 
upon an ijara held by A, sold it to C. Held , that B 
was entitled to abatement of rent from A, and that 
a suit for abatement, under the, circumstances, was 
, cognizable by the Revenue Court. Semble : Where 
there is no specification in the original contract of 
the amount of rent payable for the portion of land 
for which abatement is claimed, such a sum ought 
. to be deducted from the whole rent as would bear to 
.that "whole rent the same proportion - as the annual 
value of the portion of the land which has disap- 
pear ed bears to the annual value of the land origin- 
ally leased. Brijanath Pal Chowdry v. Hiralal 
Pal . IB. L. R, A. C. 87 : 10 W. B, 120 


39. • — ■ — - — ■ — ■ — Procedure — Suit for arrears 
of rent. A claim by defendant for abatement of 
rent under remission granted to plaintiff by Govern- 
ment may- be tried in a suit for arrears. Boikunto 
Paraki v. Surendronath Roy . 1 W. B. 84 


40. Plea- of abatement 

in suit for arrears of rent. In a suit to recover 
arrears of rent it is competent to a Court to adjudi- 
cate upon a plea of abatement. Gour Kishore 
Chunder v. Bonomalee Chowdhry 

22 W. B. 117 


41, — _ Effect of decision of Civil 

Court on decree of Revenue Court-Suit for 
excess payments of rent after decree for abatement. 
A patnidar sued his zemindar and obtained a 
decree for abatement of the patni rent, on the ground 
that the assets of the patni fell short of the amount 
stated in the lease. While this suit w r as pending in 
the Civil Court, the zemindar brought a suit for the 
rent of two years upon the full jumma ; and though 
the patnidar objected that his suit for abatement 
was pending, the Collector decreed the rent suit in 
full In execution, the zemindar recovered the full 
rent, and the patnidar then sued for a refund of ex- 
cess payments and of the interest realized by the 
zemindar thereon. Held , that the decree of the 
Revenue Court was superseded and modified by the 
decree of the Civil Court, w r hich was subsequently 
affirmed in appeal. Held, that the plaintiff’s cause 
of action accrued on the date on which the zemindar 
recovered from him rent in excess of what he was 
j ustly liable for and also interest on such excess. 
Hdd(on reference to the decree), that the abatement 
was to take effect from the commencement of the 
patni lease. Nilmoney Singh Deo v. Sharoda 
Pershad Mogkerjee . . 18 W. R. 434 


42. - - - Landlord and 

tenant — Land Acquisition Act (I of 1894) — Paini- 
dar, ivhether entitled to abatement of rent and 
compensation — Proportion-Principle. Where a 
portion of a patni is acquired by Government 
tinder the Land Acquisition Act, the patnidar 
is entitled to abatement of rent at the hands 
of the zamindar, as the land taken up by 
Government is absolutely lost to the patnidar ; and 
he is also entitled to some share of the compensation 
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1. SUITS — contd. 

The defendant died in June 1884, leaving a widow 
and one son him surviving. By his will he appoint- 
ed two executors. On the 3rd February 1885, the 
Administrator General took out a s um mons to re- 
vive the suit. Held, that notwithstanding the pro- 
visions of s. 365 of the Civil Procedure Code (XIV of 
1882) and of the Limitation Act (XV of 1877), it 
was competent for a J udge in chambers to revive the 
suit by making an order for abatement under s. 366 
of the Code, coupled with an order under s. 371 
setting aside the order for abatement. Fulvahu v. 
Goculdas Vallabhdas I. Xi. R, 9 Bom. 275 

5. Insolvency of plaintiff— Civil 


Procedure Code (18,59) s. 106, (1882), s. 370— Order 
for security for costs by Official Assignee when made 
a party. 8. 106 of the Civil Procedure Code means 
that a suit abates by the insolvency of the plaintiff, 
but that the defendant shall not plead the abate- 
ment without giving the Official Assignee an oppor- 
tunity of prosecuting the suit. Where, therefore, 
the plaintiff, after the institution of a suit, became 
insolvent, and the defendant thereupon obtained 
an order that the Official Assignee should give 
security for the cost of the defendant within four- 
teen days, and should be made a party to the 
suit within one month, and that, in default of 
such security, the suit should be set down for dis- 
missal within eight days after the expiration of the 
time so limited. Held , that such order was irregu- 
lar.. Held , also, that the Official Assignee, having 
notice of the order, was not entitled to further notice 
of the setting down of the suit for dismissal, he not 
haying given the security required, and that the 
giving of such security was a condition precedent to 
his being made a party to the suit. Ibrahim bin 
Mahasin v. Abdur Rahbiah bin Alli. Gamble 
v. Abdur Rahiman bin Alli . 12 Bom. 257 

t). - . . fi t a 7 

Code (1859), s. 106, (1882), s. 370 . If an assignee, 
who has been substituted for the plaintiff under 
s. 106, Act VIII of 1859, declines to furnish secu- 
rity for costs within such reasonable time as the 
Court may order, the defendant may, within 
eight days after such neglect and refusal, plead the 
bankruptcy or insolvency of the plaintiff as a reason 
for abating the suit, Heera Lall Seal v. Cara- 
3PIET 13 W. R. 431 


7. 


. Survival of cause of action* 


During the pendency of a suit by a Hindu widow 
to recover possession of her husband’s estate, the 
widow died. Held , the cause of action was one 
which, from its very nature, survived on the death 
of the plaintiff, and therefore the suit did not abate. 
Parbutty V. Higgin . . 17 W. R. 475 

Parbutty V . Bhikun . 8 B. If. R. Ap. 98 


a 


. Suit by son to set 


aside father’s alienation of ancestral property — Death 
of son — Hindu mother. Where a Hindu minor, 
governed by the law of Mitakshara, on whose 
behalf a suit to set aside his father’s alienation of 
. ancestral property had been instituted, died : Held , 


ABATEMENT OE SUIT — contd. 

1. SUITS- contd. 

that no right to sue survived in favour of bis 
mother, but the suit abated. Pad arath Singh 
Ram . . . I. Ii. R. 4 All. 235 

- Personal came of 


9. 


action* Meld 9 that under the circumstances the suit 
which, had arisen on account of some illegal act of 
the widow, had abated on her death pending the 
suit, and that the question as to the plaintiff’s rever- 
sionary right, which was raised by an intervenor , 
must be decided in a separate suit. Ramjun v. 
Lachee . . . » . 1 Agra 49 

10. r I ; __ Act VIII of 1859 , 

5. 100, (1882) s. 362.— A and B, as joint owners o f 
certain land, brought an action for damages on ac- 
count of trespass. B died after action was brought. 
Held, that the cause of action survived to A. 
Semble, The words “cause of action” in s. 100 
of Act VIII of 1859 mean right to bring an action. 
Chundermohttn Dutt v. Biswambhur Laha 

1 B. B. R. O. C. 42 


11 . 


In 


suit to 


recover possession of timber, the first defendant had 
ceased to have any interest, and after the settle- 
ment of issues he died. Held, that the cause of action 
against the other defendants survived, and that, the 
first defendant having no interest in the subject of 
the suit, it was not necessary that the suit should 
be revived against his representatives. Moung 
Khxne v. Burn . . 6 W. R. Civ. Ref. 2 

Act X of 1859 , 


12 . 


20 (Beng. Act Till of 1869, s . 21). A cause o I 
action accruing against an agent for money received 
and accounts kept, falling within the class men- 
tioned in s. 20, Act X of 1859, survives the death of 
the agent. Hills v. Shokhee Monee Dossee 

10 W. R. 59 


Suit by original 


13 

wruj \J» Vlf Oft, U,tf 

mortgagor against mortgagee and sub ■‘'mortgagee — 
Death of mortgagee pending suit — Civil Procedure 
Code (1882), s. 368. Plaintiff sued to redeem a 
mortgage passed by his deceased father to defend- 
ant No. 1, and joined defendant No. 2 as being the 
sub-mortgagee of defendant No. 1 and in possession 
of the property. After suit, defendant No. 1 died, 
and no steps were taken by the plaintiff within 
time to make his legal representatives parties. 
This suit was, however, allowed to be continued 
against defendant No. 2, and a redemption decree 
was passed in plaintiff’s favour ; — Held, on second 
appeal, that defendant No. 2 being the sub-mortga- 
gee, and not the assignee of defendant No. I, on the 
death of the latter, no cause of action survived to 
the plaintiff against defendant No. 2, and the suit 
abated under a. 368 of the Civil Procedure Code. 
Badgaya v. Baji Babaji Moholkar 

I. Xi. R. 20 Bom. 549 


• Interest... of Mother . ; 


14. '-■■■■ ' ■ ' - ; : ■ 

# # “ - , * /t'vvr 

cm -partition— Civil Procedure Code { Act XIV of 
1882), s t 361 , ill. ( e ). Upon a partition D was 
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1. SUITS— canid. 

allotted a one-third share of certain premises as a 
Hindu mother. A suit brought by her to restrain 
the defendant from encroaching upon her share was 
compromised by the defendant agreeing to purchase 
her share, and the question of the value of her share 
was referred to arbitration. After the award of the 
arbitrators, but before decree thereon, D died, 
leaving two sons. The sons obtained an ex parte 
order reviving the suit in their names. On an appli- 
cation by the defendant to set aside the ex parte 
order on the ground that the suit abated on the 
death of D ; Held, that the suit did not abate 
by the death of D , and the right of action on the 
award survived to the sons. Denomoyee Dassee 
v. Chooney Money Dassee . 4 C. W. N. 280 

Affirmed on appeal in Chooney Money Dassee 
v* Bam Kinkue Dtjtt . I. B. B. 28 Cale. 155 

5 C. W. N. 242 

15, — — As against heir 

of a deceased wrong-doer— -Civil Procedure Code , 
s. 361— Tort — Malicious prosecution, suit for — 
Act XII of 1855 — “ Actio personalis moritur cum 
persona application of. The plaintiff sued to 
recover damages from the defendant’s father, R, 
for wrongful arrest and malicious prosecution. 
During the pendency of the suit R died, and 
the plaintiff substituted the defendant as his 
heir and representative. The defendant contended 
that the suit abated. Both the lower Courts dis- 
allowed the defendant’s contention, and awarded 
damages to the plaintiff, to he recovered from the 
estate of the deceased. On appeal by the defend- 
ant to the High Court : Held , reversing the decision 
of the lower Courts, that the suit abated on the 
death of R, his estate having derived no benefit, but, 
on the other hand, suffered loss, in consequence of 
his wrong-doing. It was contended for the plaintiff 
that Act XII of 1855 gave the plaintiff a right to 
continue his suit against the heir of R . Held, that 
Act XII of 1855 did not apply to a suit, such as this, 
brought originally against tlie wrong-doer himself, 
and only subsequently sought to be continue^ 
against his heir. Phillips v. Homfray, L. R. 24 Ch. 
D. 439 , followed. Haridas Ramdas v. Ramdas 
Mathttradas . . 1. 1». R. 13 Bom. 877 

.;■■■ 16. ■ "v - : . Civil Procedure 

Code , ss. 368 , 588 J18) — Death of one of several 
defendants — Order ^declaring suit to have abated — 
Appeal. Held 9 that an order made under the 
penultimate clause of s. 368 of the Code of Civil 
Procedure, declaring a suit to have abated, is 
appealable, not as a decree, but as an order 
under s. 588 {18) of the Code. Where a defendant 
to a suit for the recovery of a mortgage-debt who 
was on the record as a surety personally for the pay- 
ment of the mortgage- money, died, and the plaintiff 
declined to place on the record such defendant’s 
legal representative, it was held that this only 
amounted to a waiver of the plaintiff’s rights as 
against the surety, and did not preclude him from 
continuing the suit against the mortgagor. The 
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suit did nob abate. Mehdi Husain v. Sttgbr a 
Begam (1902) .. . I. L. R. 25 All. 206 

2. APPEALS. , gg; . 

1. Death of appellant. The 

death of an appellant was held to be no reason for 
the abatement or postponement of a ease which was 
being conducted by an agent of the deceased defend- 
ant, and was not in any way prejudiced. Jtjgo- 
mohun Singh v. Dabee Pershad 

W. R. 1884, Act X, 47 

2. An appellant hav- 

ing died and no application having been made be- 
fore the lapse of tw r o months to enter appearance on 
behalf of the representatives, the appeal was held to. 
have abated. Khettronath Dey v. Gossain Dass 
Dey 11 W. R. 546 

Bhagian v. Palmer . . 20 W. R. 287 

3. Civil Procedure 

Code, ss. 102 {1882, ss. 365 , 366) and 348 {1882, 
s. 561), and Act XXIII of 1861, s. 37 {Act X of 
1882 , s. 582) — Issue based on objections by respond- 
ent. Where the special appellant died after the 
High Court had referred for trial to the Court 
below an issue based upon objections taken by the 
respondent under s. 348 of Act VIII of 1859 : 
Held , that the appeal must abate in accordance 
with s. 102 of Act VIII of 1859 and s. 37 of Act 
XXIII of 1861 ; and that the respondent could 
not require that it should proceed, in order that 
he might have an opportunity of taking objec- 
tions to the decree of the Court below. If the 
respondent desires to secure the right of asking for 
a decision on his objection, he must file a separate 
appeal. Jaita bin Kalu v. Balu bin Raghu 

3 Bom. A. C. 81 

4. . Death of appellant during 

pendency of appeal — Only one of three 
legal representatives brought upon the record — • 
Civil Procedure Code {1882), s. 365 — Representa- 
tive of deceased person. The words “the legal 
representative ” in s. 365 of the Code of Civil 
Procedure must,, where there are more than one 
legal representative, be read in the plural. Hence 
where a sole appellant died during the pendency 
of his appeal, leaving three legal representatives^ 
and only one of such legal representatives was 
brought upon the record in the place of the deceased 
appellant within the prescribed period of limit- 
ation : Held , that the appeal must abate. Either 
all the legal representatives of the deceased appel- 
lant should have been brought upon the record 
as appellants, or, if any had refused to be joined 
as appellants, they should have been brought on 
as respondents. Ghamandi Lal v. Amir Begam 

I. L. R. 16 All. 211 

5. . ; ■ A p p e a l — Civil 

Procedure Code , 1882 , s. 366 — Application by 
legal representative to carry on appeal. The appel- 
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knt’s father having died during the pendency 
of an appeal lodged by him, a notice was served 
upon the appellant’s two adult brothers ; but they 
having failed to apply within sixty days, the appel- 
lant, who was a minor, applied several months 
afterwards to be pnt on the record in his deceased 
father’s place as his legal representative, which 
was done. The Assistant Judge who heard the 
appeal was of opinion that, in consequence of 
the omission on the part of the brothers of the 
appellant to apply, the appeal abated, and he passed 
an order accordingly. Held, that the application 
having been made by the minor son within the time 
limited by law, the order of abatement made by the 
Judge was wrong. Although the complete legal re- 
presentation vested in the minor son and his two 
brothers, s. 366 of the Civil Procedure Code only 
required an application to be made by a person 
claiming to be the legal representative, in order to 
prevent an order of abatement being made. If 
neither of the brothers was willing to have his name 
placed on the record, the respondent was entitled 
to have them made defendants, so that they might 
be bound by the decree. The minor son could then 
proceed alone with the a)>peal. Bhikaji Ram- 
CHANDRA V. PuRSHOTAM . I. Is. R. 10 Bom. 220 

6. — Civil Procedure 

Code (1882), ss. 865, 366 — Application by repre- 
sentatives to be brought on record — “ Legal represent- 
ative ” — Effect of application being made by some 
only of several legal representatives. During the 
pendency of an appeal two persons applied under 
s. 368 of the Code of Civil Procedure to be brought 
on the record as legal representatives of the appel- 
lant, who had died. In their petition they stated 
that there were two other persons having interests 
equal to their own in the representation, who did 
not join in the application and were not made 
parties by the applicants for reasons that were 
given. The applicants were duly placed on the 
record as representatives of the deceased appellant 
within the time limited by art. 175 A of Seh. II 
of the Limitation Act. After the period of limi- 
tation had elapsed, the respondents applied under 
ss. 366 and 582 of the Code of Civil Procedure for 
an order that the appeal had abated on the ground 
that the former petitioners had not added all 
the persons who had interests equal to their own in 
the representation. The Subordinate Judge held 
that the representation of the two applicants was 
sufficient to prevent the abatement of the appeal, 
but he made the other two representatives respon- 
dents on the record. He subsequently heard and 
allowed the appeal. On its being contended, on 
•second appeal, that the appeal to the Subordinate 
Court had abated and should have been dismissed 
by reason of the non-joinder of the other two re- 
presentatives : — Held, that though, in art. 175 A of 
Seh. II of the Limitation Act, "the application is 
expressed to be an application under s. 365 of the 
Code of Civil Procedure and s. 366 is not mentioned, 


ABATEMENT OF SUIT — contd. 
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yet for the purpose of considering the question of 
abatement, the two sections must be read together. 
When there are more than one legal representative 
of a deceased appellant, all those representatives 
must, so far as it is possible for this to be done, join 
in an application under s. 365 and the words “ legal 
representative ” in s. 365 of the Code of Civil Pro- 
cedure (and similarly the words “ any person ” and 
the legal representative ” in s. 366), strictly con- 
strued, must, in such a case, be read in the plural 
and as including all the legal representatives. But 
where all the representatives cannot he joined as 
applicants, ss. 365 and 366 should not be construed 
so as to have the effect of rendering the application 
no application by “ the legal representative ’’ with- 
in the meaning of the sections, so that the appeal 
must be held to have abated. Bhikaji Ramchandra 
v. Purshotam, I. L. R. 10 Bom . 220, and Ghamandi 
Lcdv. Amir Begam, I. L. R. 16 All. 211 , considered. 
Musala Reddi v. Ramayya 

1. 1*. R, 23 Mad. 125 

7. Claim to guar- 

dianship based on a will. — One K applied to be the 
guardian of the person and property of her minor 
son. Her application was opposed by G, the grand- 
mother of the minor, who alleged that she had been 
appointed guardian by the will of the minor’s father 
The Judge found the will not proved, and he ap. 
pointed K to be guardian. G appealed, and pend- 
ing the appeal she died. G’s brother, one M, there- 
upon applied for leave to prosecute the appeal as G’s 
representative. Held, refusing the application, that 
the appeal must abate by reason of G’s death. Her 
appointment, alleged to have been made under the 
will, was a matter of personal preference and trust. 
A claim based on personal trust could not survive 
to her representative. Gancabai v. Kfasbabai 

I. L. R. 23 Bom. 719 

8. Death, of one of two joint 

decree-holders — Appeal by decree-holders — 
Civil Procedure Code, 1882 , s. 231. — A suit was 
instituted against two joint decree-holders under 
s. 283 of the Code of Civil Procedure for a declara- 
tion that certain property which had been attached 
by them belonged to the plaintiffs, and was not 
liable to be taken in execution of the decree. 
The suit was dismissed by the Court of first instance, 
but decreed by the lower Appellate Court. The 
decree-holders appealed, but during the pendency of 
the appeal one of them died and no steps were taken 
to bring his representatives on the record within 
the prescribed period. Held, that the appeal 
abated. Ghamandi Lai v. Amir Begam, I. L. R. 16 
AIL 211, referred to. Kamlapat v. Baipeo 

I. L. R. 22 All. 222 

9. Death of principal, pending 

appeal — Principal and agent. The plea of 
abatement on account of the death of the principal, 
pending the suit in appeal before the lower Appel- 
late Court, was disallowed, it being shown from 
the circumstances of the ease that appellant, though 
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an agent, intended himself to be the plaintiff. Had 
he acted as an agent, the whole authority was deter- 
mined on the death of the principal, and the appeal 
must have abated until resumed by substituting the 
heir of the deceased principal as a party to the suit. 
Thornhill v. Taylor . . I Agra 215 

10. Death of respondent— Civil 

Procedure* Code , 1882 , ss. 368 , 582 , 591 — Order 
or decree— Order as to abatement of appeal embodied 
in the judgment and decree — Mules of the Court , 
rule 9. Where one of four respondents (plaintiffs) 
in the lower Appellate Court died, and no appli- 
cation was made within six months to put the 
legal representative on the record, and in the 
application that was eventually made, the wrong 
person was named as legal representative : Held , 
the appeal was one where the right to appeal 
did not survive against the surviving respondents, 
but against them and the representatives of the res- 
pondent who had died. Under the circumstances, 
s. 368 read with s. 582 of the Code applied, and 
the proper order was to have directed the suit 
to abate. Held, further, that where the order 
of the lower Court as to abatement was embodied 
in the judgment and decree, objection was properly 
taken thereto by way of second appeal against the 
decree. Sheo Nath Singh v. Ram Din Singh , I. L. 
JR. 18 AM. 19, Slier Singh v. Diivan Singh , I. L. R. 
22 All. 366 , Dhari Upadhia v. Raushan Ch&udhn , 
Weekly Notes AM. 1899 , 136, Sami Lai v. Sri 
Kishen , I. L. R. 14 AM. 221 , and Chandarsang v. 
Khimabhai , I. L. R. 22 Bom. 7,18 , referred to. 
Hem Kttnwab v. Amba Prasad 

I. L. R. 22 AIL 430 
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Code , 1882, ss. 368, 371 — Change of procedure pen- 
ding suit. Ail appeal having been declared to have 
abated on the 12th December 1881 under s. 368 of 
the Code of Civil Procedure, 1877, because the 
appellant had not applied within sixty days of the 
date of the death of the respondent to bring in 
his representative, an application was made in 
January 1882 to set aside the order and was heard 
after the Code of Civil Procedure, 1882, came into 
force : Held, that the application must be disposed 
of under the Code of Procedure as it stood at the 
date of the application, and, theref ore, that it was 
not open to the appellant to satisfy the Court that 
he had sufficient cause for not making the appli- 
cation within the prescribed period. S. 371 of the 
Code of Civil Procedure does not apply to the case 
in which a defendant or respondent dies. Strui 
BhaTTA V . SlTARAMA BhATTA 

I. L. R. 7 Mad. 195 


satisfied the Court that he, and not the perso© 
whose name had been conditionally substituted, 
was the real representative, and who asked to have 
Ills name put on the record : Held, that the Court 
had no power to substitute the name of the second 
applicant upon the record, and no further applica- 
tion having been made by the appellant to complete 
the record, the appeal was ordered to abate. 
Sadhu Sarun Singh v. Dwarka Singh 

12 C. L. R. 45 

. No application 


12. — : — — — Civil Procedure 

Code, ss. 365, 582 — Substitution of second applicant 
as respondent. A respondent having died, a condi- 
tional order was, on the application of the appel - 
lant, made substituting the name of his alleged 
representative on the record. That order was can- 
celled upon the application of another person, who 


13. ■ — V , 

for substitution of deceased's representative — Civil 
Procedure Code , ss. 368, 582 — Act X V of 18/ 7 
(. Limitation Act), Sch. 11, Art. 17 IB. Held by the 
Full Bench (Mahmood, J., dissenting), that s. 582 
of the Civil Procedure Code does not make the 
provisions of chapter XXI, relating to the death 
of a defendant in a suit, applicable to the death of 
a plaintiff-respondent in an appeal, so as to render 
it obligatory on the defendant- appellant to make an 
application to the Court x-raying that the legal re- 
presentatives of the deceased be made parties to the 
appeal ; and that, where there has been no such 
application, the appeal does not abate. Per Pethe- 
ram, C.J , The words 44 so far as may be, 55 in the 
second clause of the first paragraph of s. 582, must 
be construed as meaning 44 so far as may be neces- 
sary to carry into effect the remedies contemplated 
by chapter XXI.” Per Mahmood, J., contra, that 
the object of s. 582 of the Civil Procedure Code is 
to obviate the necessity of repeating the x>rovisions 
of chapter XXI, so as to make them ax>plicable to 
appeals, and the words 44 apx>ellant ” and 4 ‘respon- 
dent 55 as used in the section include both plaintiffs 
and defendants in an appeal ; that the whole Code 
maintains the analogy between the position of a 
respondent and that of a defendant for the purposes 
of being impleaded and brought before the Court ; 
that chapter XXI applies to cases where a plaintiff- 
respondent has died ; and that, in such a case, and 
where no application has been made, within the 
period prescribed therefor, jurying that the legal re- 
presentatives of the deceased be made parties in his 
place, the apj)eal abates. Also per Mahmood, J . — 
The word 44 defendant ” as used in Art. I7XB of the 
Limitation Act (XV of 1877), must be taken to in- 
clude a respondent, whether plaintiff or defendant 
in the suit. Lahslvmibai v. Ballcrishna , 1. L. R. 4 
Bom. 654, Rajmonee Dabee v. Chunder Kant Sandel , 
I. L. R. 8 Calc. 440, and Bai Javer v. Hathising 
Revising, I. L. R. 9 Bom. 56, referred to. Narain 
Das v. Lajja Ram . . I. L. R. 7 AIL 093 

14. — Application for 

declaration of insolvency — Appeal from, order reject- 
ing application — Death of decree-holder-respondent — 
No application by appellant for substitution of de- 
ceased's representative— Act XV of 1877 ( Limitation 
Act), Sch. II, Art. 171B— Civil Procedure Code , ss. 
344-348, 350, $ 51 , 368, 553, 582, 590. The 
decree-holder-respondent, in an appeal from an 
order refusing an application by the judgment- 
debtor for declaration of insolvency under s. 344 of. 
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the Civil Procedure Code, died, and the judgment- 
debtor, appellant, took no steps to have the legal 
representative of the deceased substituted as 
respondent in his place : Reid, that Art. 17 IB, 
•'Sch. II of the Limitation Act, applied to the case, 
and that, as no one had been brought on the record 
to represent the deceased respondent within the 
period prescribed, the appeal must abate. Per 
Mahmood, J., that whatever the position of the 
parties might have been in the regular suit, in the 
insolvency proceedings the judgment-debtor 
occupied a position analogous to that of a plaintiff, 
and the decree-holder occupied the position of a 
defendant Narain Das v. Lajja Earn, /, L. R. 
7 All. 693, distinguished. Rameshar Singh v. 
Bishesher Singh . . I. Xi. R. 7 AIL 734 

15. — - - — — — — ~ ' Suit to recover 

share of joint family property sold in execution of 
decree — Death of plaintiff -respondent — Survival of 
right to sue. In a suit for the recovery of a share 
of ancestral family property which had* been sold in 
execution of a money-decree for a debt contracted 
by the plaintiff’s grandfather, the plaintiff obtained 
a decree in the lower Appellate Court, from which 
the defendant appealed to the High Court. "While 
the appeal was pending, the plaintiff died, and, on 
her application, his widow was made respondent in 
his place. At the hearing of the appeal, the appel- 
lant contended that, upon the plaintiff’s death, the 
right to sue did not survive, and the appeal should 
therefore be decreed by the suit being dismissed 
Held by the Full Bench, that judgment having been 
obtained before the plaintiff’s death, the benefit of 
the judgment, or the right to sue, would survive to 
his legal representative, though whether the de- 
ceased plaintiff’s representative could enforce the 
whole of the judgment in this case was a different 
matter. Phillips v. Homfray, L. E. 24 Gh. D. 439, 
and Padarath Singh v. Eaja Earn, I. L. E. 4 All. 
235, referred to. When a person desires to be added : 
as such representative upon the death of a plaintiff 
after judgment, he must satisfy the Court that he is 
the proper person to be so added. Muhammad 
Husain v. Khushalo . I. L. R. 9 AIL 131 

10. — _ Civil Procedure 

Code, ss.368 , 582 — Death of plaintiff -respondent — 
Application by defendants-appellants for substitu- 
tion — Application presented after the 1st July 
1888 — Civil Procedure Code Amendment Act (VII 
of 1888), ss. 53, 66— Limitation Act (XV of 1877), 
Sch. II, Art. I960 The plaintiff respondent in an 
appeal pending before the High Court died on the 
17th September IS85. Subsequently T) applied to 
the High Court to be brought on the record as 
legal representative of the deceased. On the 
15th April 1886 he was referred to a regular suit 
to establish his title as such representative, and 
on the 25th February 1887 such suit was dismissed. 
On the 8th February 1886 the defendants -appel- 
lants applied to the High Court for judgment, but 
the application was dismissed under the decision 
of the Full Bench in Chajmal Das v. Jagdamba 
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Prasad, I. L, R. jo All 260. On 24th .July 
1888 they applied to the High Court to bring 
certain persons upon the record as the legal repre- 
sentatives of the . deceased plaintiff-respondent. 
Held, that the application, having been made sub- 
sequent to the 1st July 1888, when the Civil Proce- 
dure Code Amendment Act (VII of 1888) came into 
force, and being an entirely fresh application not in 
' continuation of .any former proceedings between the 
same parties, must be dealt with- under that Act, 
and not under the Civil Procedure Code as it stood 
before the amendment ; and that as it was made 
more than six months after the death of the 
deceased plainti ff-respondent, the appeal abated, 
with reference to s. 36S of the Code and Art. 1750 
of the Limitation Act. Held, also, that the peti- 
tioners had not shown ct sufficient cause ” within 
the meaning of s. 368 of the Code for not making the 
application within the prescribed period. Ram 
J iwan Mai v. Chand Mai, I. L. R. 10 All 587, 
referred to. Chajmal Das v. Jagdamba Prasad 
I. Is. R. II All. 403 

17. — — - — — - Defendant. The 

word 44 defendant” in art. 171B of the Limitation 
Act, 1877, does not include a respondent. Udjt 
Narain Singh v. Harogouri Prosad 

I. Ii.R.lSi Calc. 590 

IS — Death of appellant— Civil Procedure 
Code {XIV of 1882) ss. 361 and 582— Death of 
appellant after appeal filed, but before hearing of 
appeal— Defamation — Maxim , 44 actio personalis 
moritur cum persona”— Practice. In a suit for 
defamation, the plaintiff obtained a decree for 
damages against the defendant, and executed the 
decree. The defendant filed an appeal, but died 
before the hearing. His son and legal representa- 
tive was placed on the record as appellant. When 
the appeal came on for hearing, the respondent 
(plaintiff) objected that by the death of the defend- 
ant the appeal had abated, and that the defendant’s 
son had no right to continue the proceedings. Held 
by Fulton and Crowe, JJ. f that the appeal did 
not abate, and that the defendant’s legal representa- 
tive had a right to continue the proceedings as ap- 
pellant. Gopal Ganesh Abhyankar v. Ram- 
chandra Sadashiv Sahasrabudhe (1902) 

I. L. R. 20 Bom. 597 

19. — - — , Civil , Procedure 
Code, ss. 361, 362 , 363, 544 and 582— Parties— Death 
of one of several appellants— Survival of right of appeal 
— Abatement of appeal Where several plaintiffs or 
defendants jointly appeal against a decree to which 
s. 544 of the Code of Civil Procedure applies, the 
death of one of such appellants, if no legal repre- 
sentative of the deceased appellant is brought upon 
the record within limitation, can only have the effect 
of causing the appeal to abate so far as the deceased 
appellant was concerned : it cannot have the effect 
of causing the appeal as a whole to abate. Chcm- 
darsang v. KMmbhai , 1. L. R. 22 Bom. 718 , 
referred to. Ghamandi Lai v. Amir Begam m 
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I. L. R. 16 All. 211 , distinguished. Kamlapat v. 
Baldeo, I. L . R. 22 AIL 222, overruled. Bam 
Sewak v. Lambar Pande (1902) 

1. 1«. R. 25 All. 27 

20 — Death of respondent — Civil Procedure 
Code , ss. 368 , 682 — Death of respondents pending 
appeal — Abatement of appeal. Six persons held a 
decree, in execution of which an application was 
made to attach certain property as the property 
of the judgment- debtors. Objections were made 
under s. 278 of the Code of Civil Procedure, and 
were allowed. Thereupon four out of the six decree- 
holders filed a suit for a declaration as to the owner- 
ship of the property in question, making the other 
two decree-holders (who refused to join as plaintiffs) 
defendants. The suit was dismissed, and an appeal 
from the decree in that suit was likewise dismissed. 
The plaintiffs appealed to the High Court, but pend- 
ing the hearing the two decree-holders who had been 
made defendants-respondents died, and no represen- 
tatives of these respondents were placed upon the 
record. Held, that the appeal did not abate. Chan- 
darsang v. Khimabhai, 1. L. R. 22 Bom. 718 , 
referred to. Kamlapat v. Baldeo , 1. L. R. 22 All. 
222, distinguished. Alla Bakhsh v. Madho 
Ram (1900) . . . I. Ii. R. 23 All. 22 

21. - — — — — : — — — Practice — P r o - . 

cedure — Abatement — Civil Procedure Code {Act XIV 
of 1882) ss. 368 , 582 — Death of some of the respon- 
dents — Legal representatives not brought on the 
record — Abatement of appeal as against them ■ — 
Appeal continuing against the remaining respon- 
dents, The plaintiff filed an appeal in a District 
Court. It was admitted, and then adjourned sine 
die. At th'e hearing, which took place nearly two 
years afterwards, it appeared that two of the res- 
pondents had died in the meanwhile, and their legal 
representatives had not been brought on the record. 
The lower Appellate Court thereupon ordered the 
appeal to abate as against all the respondents. Held , 
that the appeal should abate only as against the 
respondents who had died; but as against the 
remaining respondents it should proceed. 
Chandar sang v.. Khimabhai, I. L. R. 22 Bom. 
718, followed. Bai Full v. Adesang Pahadsang 
( 1901) . . . I.L. R, 26 Rom. 203 

ABBUCTIONT 

See Kidnapping. 

See Penal Code, ss. 362—369. 
ABETMENT. 

See Bigamy . . 8C.W.I. 343 

See Conspiracy. 

1. 1«. R. 28 Calc. 797 

See Criminal Procedure Code — 

Extortion. 

See Jurisdiction of Criminal Courts— 
Offences committed only partly in 
one District — Abetment. 
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See Penal Code, ss. 109, 366. 

I. L. R, 26 All. 187 

8 C. W. N. 518' 

9 C. W. IsT. 69 

See Sanction for Prosecution — -Nature* 
Form and Sufficiency of Sanction. 

I. L. R. 30 Calc. 905 

See Unlawful Assembly. 

5 C. W N. 250 

1. — Omission to give inform- 

ation of offence — Penal Code, s . 10 7. An omis- 
sion to give information that a crime has been 
committed does not, under s. 107 of the Penal 
Code, amount to abetment, unless such omission 
involves a breach of a legal obligation. A private 
individual is not bound by any law to give informa- 
tion of any offence which he has seen committed. 
Queen v. Khadim Sheik . 4B. L, R. A. Or. 7 

2. Penal Code, s. 107 

— “ Illegal omission .” To prove abetment under 
s. 107, Penal Code, by “ illegal omission ” it would 
be necessary to show that the accused intentionally 
aided the commission of the offence by his non-in- 
terference. Noorul Hossain alias Waheed Jan 
v. Fabre-Tonnerre . . 24 W. R. Or. 26 

3. — — Penal Code ( Act; 

XLV of 1860), ss. 107, 143 — Wilful absence— Abet- 
ment of the offence of being members of an unlawful 
assembly— Sympathy with unlawful object— Insti- 
gation. The Court below being of opinion that 
persons of influence being aware of the objects of the 
members of an unlawful assembly and deliberately 
absenting themselves from the locality where such 
assembly was formed shewed such sympathy as 
amounted to instigation. Held, that such conduct 
did not amount to “ instigation 55 within the mean- 
ing of s. 107, Penal Code, or abetment of an offence 
under s. 143. Etim Ali Majumdar v. Empress 

4 C. W. 1ST. 500 

4. Penal Code {Act 

XLV of 1860), s. 107 — Instigation by means of 
letter— Place where offence may be tried — Jurisdic- 
tion of Criminal Court. Where one person instigates 
another to the commission of an offence by means of 
a letter sent through the post, the offence of abet- 
ment by instigation is completed so soon as the con- 
tents of such letter become known to the addressee, 
and such offence is triable at the place where such 
letter is received. Queen- Empress v. Sheo Dial 
Mal . , . . I. L. R. 16 All. 388 

5. Bombay Police Act 

{Bombay Act IV of 1890), ss. 51 and 52 — Duty of 
a Police-officer to shelter a person in Custody— 
Penal Code {Act XLV of I860), s. 330— Using 
violence for the purpose of extorting a confession 
—Abetment of causing hurt — Illegal omission to 
act — Maxim “ Respondeat superior A A policeman 
who stands by, acquiescing in an assault on a 
prisoner committed by another policeman for the 
purpose of extorting a concession, is guilty of abet- 
ment of an offence under s. 330 of the Penal Code. 
Nothing but fear of instant death is a defence for- 
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a policeman who tortures any one by order of a 
superior. The maxim respondeat superior has no 
application in such a case. Under the Bombay 
Police Act (Bombay Act IV of j 890), every Police- 
officer is bound to shelter a person in custody, and 
to arrest persons committing assaults likely to cause 
grievous bodily injury. If he omits to perform this 
duty, he is guilty of abetment. When the law 
imposes a duty to act on a person, his illegal omis- 
sion to act renders him liable to punishment. 
Queen- Empress v. Latifkhan 

I. L. B. 20 Bom. 394 

6. NT on-commission of offence 

abetted. It is not necessary to constitute the 
offence of abetment that the act abetted should be 
committed. In the matter oe Dino Nath 
Burooa .... 18 W. B. Cr. 32 

7. — Abetment of abet- 

ment. of offence — Penal Code, s. 108 , Exp. 2 and 4 . 
It is not necessary to an indictment for the abet- 
ment of an abetment of an offence to show that such 
offence was actually committed. Empress v. Troy- 
luckho Nath Chowdhry. I. L. R. 4 Calc. 386 

3 C. Ii. R. 525 

8. — — Acquittal of prin- 

cipal — Conviction of abettor . The offence of abet- 
ment under the Indian Penal Code is a substantive 
offence. The conviction of an abettor is, therefore, 
in no way dependent on the conviction of the prin- 
cipal. Reg. v. Maruti Dada 

I. L. R. 1 Bom. 15 

9. Penal Code , s. 109. 

— S. 109 of the Penal Code contemplates that the 
act abetted should be committed in consequence of 
the abetment. Queen, v. Rajcoomar Banerjee 

1 Ind. Jur. O. S. 105 

10. Supplying food to person 

about to commit a erim e—Facilitatmg com- 
mission of crime. The supplying of food to a person 
about to commit a crime is not necessarily an abet- 
ment of the crime ; but if food were supplied in 
order that the criminal might go on a journey to the 
intended scene of the crime, or conceal himself while 
waiting for an opportunity to commit the crime, the 
supplying of food would be in order to facilitate the 
commission of the crime and might facilitate it. 
Empress v. Lingam Ramanna 

I. L. B. 2 Mad. 137 

11. Penal Code, s. 114. According 

to s. 114 of the Penal Code, if the nature of the 
act constitutes abetment, the abettor, if present, is 
to be deemed to have committed the offence, though 
in point of fact another actually committed it. 
Anonymous . . .4 Mad. Ap. 37 

12. In order to bring 

a prisoner within s. 114 of the Penal Code, it is 
necessary, first, to make out the circumstances 
which constitute abetment, so that, “ if absent,” he 
would have been “ liable to be punished as an abet- 
tor,” and then to show that he was also present when 
the offence was committed. Queen v. Niruni 

7 W. B. Cr. 49 
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■ 13. . — — — — — — - — ... W ben a person , ■ 

abets the commission of an offence and is present at 
the time when it is committed, he should be tried 
under s. 114 of the Penal Code for the same offence 
as the principal. Reg. v. Chima 

8 Bom. Cr. 164 

14. — — Presence of per- 

son at commission of offence — -Proof necessary 
to abetment. The mere presence as an abettor of 
any person would not, under the terms of s. 114 
of the Penal Code, render him liable for the offence 
committed. Empress v. Chatradhari Goala, 2 
C. W. N. 49, explained. In order to bring 
a person within s. 114 of the Penal Code, it is 
necessary, first, to make out the circumstances which 
constitute abetment, so that, if absent, he would 
have been liable to be punished a* an abettor, and 
then to show that he was also present when the 
offence was committed. Queen v. Niruni, 7 W. P. 
Cr. 49, relied on. Arhi Misser v. Lachmi Narain 

I. L. B, 27 Calc. 566 
4 C. W. 3N. 546 

15. v . — - — — LL . . — Continuing abet- 
ment - — Withdrawal before offence is committed. 

If an abettor of a crime is, on account of his offence 
at its commission, to be charged under s. 114 of the 
Penal Code as principal, his abetment must con- 
tinue down to the time of the commission of the 
offence. If he distinctly withdraws at any moment 
before the final act is done, the offence is not com- 
mitted with his continuing abetment. Reg. v. 
Amrita Govinda . . 10 Bom. 497 

16. Abetment by instigation — 

Intention of abettor. The offence of abetment by 
instigation depends upon the intention of the person 
who abets, and not upon the act which is actually 
done by the person whom he abets. Queen v. 
Imamdi Bhooyah . . .21 W. B. Cr. 8 

17. Assault. Where, of several per- 

sons constituting an unlawful assembly, some only 
are armed with sticks, and A , one of them, is not 
so armed, but picks up a stick and uses it, B (the 
master of A), who gives a general order to beat, is 
guilty of abetting the assault made by A. Queen 
v. Rasoo Koollah . . 12 W. B. Cr. 51 

18. Bigamy-Illegal 

Marriage. Mere consent of persons to be present at 
an illegal marriage, or their presence in pursuance 
of such consent, or the grant of accommodation in a 
house for the marriage, does not necessarily con- 
stitute abetment of such marriage. Empress v . 
Umi . . . . 1. 1*. B. 6 Bom. 126 

Queen v. Kudum . W. B. 1864 Cr. 13 

19 . — Penal Code , ss . 

109 ; 494. A Mahomedan guardian of a married 
female infant, who, while her husband is living, 
causes a marriage ceremony to be gone through in ; 
her name with another man, but without her taking 
any part in the transaction, does not commit the 
offence of abetment under ss. 109 and 494 of the 
Penal Code. The practice of instituting criminal 
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proceedings with a view to determining disputes 
arising in cases of this class condemned. In the 

MATTER OP THE EMPRESS V. ABDOOL KURREEM 

1. L. R. 4 Calc. 10 : 3 0. L. R. 81 

20. C onspiraey — Penal Code , s. 

208, expl 5. Uunder expl. 5, s. HQ8, Penal Code, it 
is not necessary to the commission of the offence of 
abetment by conspiracy that the abettor shall con- 
cert the offence with the person who commits it. It 
is. sufficient if he engage in the conspiracy in pursu- 
ance of which the offence is committed. Queen v. 
Gobind Dobey . . . 21 W. B. Cr. 35 

21. Conspiracy what must he 

proved to establish— Evidence Act {I of 
1 872} s. 10— Hearsay evidence — Penal Code ( Act 
XLV of 1860 ) ss. 3$3 , 109. A little child was 
kidnapped by persons some of whom were servants 
of T. N was for many years T ’ s mistress. N was 
fond of the child, and she used to send for her. 
The child was missed after a visit to her. The child 
was found with the assistance of T. N was thereupon 
charged with abetment of kidnapping, but no charge 
was brought against T. There was no evidence to 
shew that the persons who kidnapped the child 
acted under the orders of N or carried out any wish 
expressed by her. Held , that the evidence was 
insufficient to establish the charge of abetment, or 
that, if there was any conspiracy, the accused was a 
party to it ; that s. 10 of the Evidence Act could not 
be properly applied so as to convict N by the admis- 
sion of evidence of what had been “ said, done or 
written by others and that a conspiracy within 
the terms of s. 10 of the Evidence Act contemplates 
more than the joint action of two or more persons to 
commit an offence. Nogendeabala Debee v. 
Empress . . . . 4C.W.1. 528 

22. : Criminal breach of trust— 

Penal Code {Act XLV of I860), ss. 408 , 114— 
Abetment of criminal breach of trust by servant 
— W amt of knowledge of the commission of the 
breach of trust — Evidence of an accomplice. 
To support a conviction for abetment of criminal 
breach of trust by a servant, it must be proved that 
the transaction was a dishonest transaction ; that 
the accused knew that, in respect of such transac- 
tion, the servant was acting dishonestly, and was 
committing a breach of trust ; and that the accused 
abetted the servant in effecting it. Balgobind 
Shaha v. Empress , . . 4C.W.I. 309 

23. — r Execution of unstamped 
document — Receipt of unstamped document. 
The mere receipt of an unstamped instrument does 
not constitute the offence of abetment of the execu- 
tion of such an instrument. Empress v. Janki 

I. Xi. R. 7 Bom. 82 

24 . — ; — Peml 0 °te’ *• 

102 Act I of 1879 {Stamp Act) s. 6 — Abetment 
of making an unstamped receipt. A debtor, having 
paid a sum of money to his creditor, accepted from 
the latter an unstamped receipt promising to affix a 
stamp thereto. Held, that this did not constitute 
.abetment, within the meaning of s. 107 of the Penal 
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Code, of the offence of making an unstamped re- 
ceipt. Empress v. Bahadur Singh , Weekly Notes 
All . 1885 , 30, distinguished. Empress v. Janki , 
I. L. R. 7 Bom . 82, and Empress v. Bhairon, 
Weekly Notes All. 1884, 37, referred to. Queen- 
Empress v . Mitthu Lal . I. Xi. R. 8 All. 18 

25. — Extortion — Village choivhi- 

dar — Penal Code ( Act XLV of i860) s. 384. 
The mere fact that the offence of extortion under 
s. 384 of the Penal Code is committed in the pre- 
sence of the village chowkidar, without eliciting 
any disapproval on his part, will not render him 
liable as an abettor of the offence. In the matter 
of the Petition of Gopal Chunder Sirdar. 
Gopal Chunder Sirdar v. Foolmoni Bewa 

I. L. R. 8 Calc. 728 
11 C. L. R. 223 

20. False charge — Giving false 

evidence. There being no abetment of an offence 
after it has been committed, a person cannot be con- 
victed of abetting the offence of instituting a false 
charge, on evidence which shows only that he gave 
evidence in support of a charge found to be false. 
In the matter of Jugut Mohini Dassee v. 
Madhu Sudan Datta . . 10 C. Xi. R. 4 

27. Giving evidence, 

in support of false charge — Penal Code, ss. 109 and 
211. A person cannot be convicted of abetment 
of a false charge, solely on the ground of his having 
given evidence in support of such charge. Queen 
v. Ram Panda . . . 9 B. Is. R. Ap. 16 

Queen v. Paun Pandah . 18 W. R. Cr. 28 

28. . False evidence— Intention. 

In order to convict a person of abetting the commis- 
sion of a crime, it is not only necessary to prove 
that he has taken part in those steps of the transac- 
tion which are innocent, but in some way or other 
it is absolutely necessary to connect him with those 
steps of the transaction which are criminal. There 
can be no offence of abetment of giving false evid- 
ence unless the person charged with abetment in- 
tended, not only that the statement should be made, 
but intended that the statement should be made 
falsely. Queen v. Nim Chand Mookeejee 

20 W. R. Cr. 41 

29. Asking witness 

to suppress evidence. The prisoner asked a witness 
to suppress certain facts in giving his evidence 
against the prisoner before the Deputy Magistrate 
on a charge of defamation : Held , that this was 
abetment of giving false evidence in a stage of a judi- 
cial proceeding, and was triable before a Court of 
Session only. In re Andy Chetty . 2 Mad. 438 

30. — — — Grievous • hurt Where A 
ordered B and C to seize and forcibly take JO in 
the contemplation of an assault upon X), and I> was 
so beaten and tortured as to have died in conse- 
quence : Held that A was guilty at least of abetting 
the commission of voluntarily causing grievous hurt. 
Queen v. Doorgessur Surmah 7 w. R. Cr. 97 
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31. Where A gave a 

dao to B, who had given out his Intention to 
coerce the party against whom he was acting, and 
who inflicted grievous hurt on such party with the 
dao, A was guilty of abetment within the 2nd head 
of el. 3 of s. 107, Penal Code. Queen v. EShan 
Meah 12 W. R. Or. 52 

32. Murder— Proof of offence . 

There can be no conviction for abetment of murder 
without proof of murder. Queen v. Askur 

W. K. 1864, Cr. 12 

33. — — Murder by im- 

possible means. Queer e : Whether abetment to 
murder by sorcery or other impossible means is an 
offence under the Penal Code. Reg. v. Pest an ji 
Dinsha . . . . 10 Bom. 75 

34. — — — — Penal Code , s. 

Ill — Knowledge of abettor — Probable consequences 
of abetment. M and G were proved to have con- 
nived at a robbery in which excessive violence 
was used, resulting in the death of the persons 
robbed. The Sessions Judge convicted M and C 
of abetment of murder, on the ground that the 
death was “ a probable consequence of the inten- 
tion known and abetted ” by them. Held, that the 
test of guilt in charges of abetment must always be 
whether, having regard to the immediate object of 
the instigation or conspiracy, the act done by the 
principal is one which, according to ordinary expe- 
rience and common sense, the abettor must have 
foreseen as probable ; and that, having regard both 
to the strictness of the tests which should be applied 
to the interpretation of a penal statute, and speci- 
ally of a section such as s. Ill of the Penal Code, 
and also to the necessary difficulty of questions as 
to the state of a man’s mind at a particular moment, 
it could not, in the present case, be said that, be- 
cause the accused knew of and connived at the in- 
tended robbery, they must be presumed to have 
foreseen that such excessive violence as was used 
was probable. Queen Empress v. Mathura Das 

I. L. R. 6 All. 491 

35. — — Penal Code , ss . 

114 and 30 2 — Constructive murder — Standing by 
and doing nothing to prevent murder. Where the 
actual commission of the murder was by some 
other person, and the accused were present stand- 
ing near without doing anything, and there was no 
evidence to shew that when the accused left the 
place they started from with the actual perpetrator 
of the deed they shared with him the common 
object of causing the death of the deceased or knew 
that his death was likely to be caused, or that the 
number of assailants with a common object was five 
or more, but it was proved that they were armed 
with lathis and did nothing to& prevent the murder, 
they cannot be convicted, of constructive murder 
under s. 302 read with s. 149, Penal Code, but they 
ought to be convicted of constructive murder under 
s. 302 read with s. 114. Queen-Empress v. Chat- 
RADHARI Go ALA . . .2 0. W. N. 49 


ABETMENT — contd. 

30. ■— — Suicide — Assisimg leper in 

sacrificial act. Held (Pearson, J. dissenting), that 
where certain persons assisted a leper in the cere- 
monies connected with the performance by the leper 
of the sacrificial act, they were rightly found guilty 
of abetment of suicide. Government v. Copal 
Si ^h Agra Cr. 21 

— — — Assisting in Sut- 

tee. Evidence that a woman prepared herself to 
commit suicide in the presence of the accused, that 
they followed her to the pyre and stood by her, 
her stepsons crying “Ram, Ram, 5 5 and one of the 
accused admitting that he told the woman to say 
“Ram, Ram, and she would become suttee proves 
active connivance and unequivocal countenance of 
the suicide by the accused, and justifies the infer- 
ence that they had engaged with her in a conspiracy 
for the commission of the suttee. Queen v. Mohit 
Pandey 31, W. 310 

38. , Theft — Penal Code , 5. 107 , 

expl. 1. A person can be convicted of abetment of 
theft, under the first explanation of s. 107 of the 
Penal Code, only if he either procure or attempts 
to procure the commission of the theft. Mere 
subsequent knowledge of the offence is insuffi- 
cient. Queen v. Shumeeruddeen 

2 W. R. Cr. 40 

39. — — — — — - — — ~ — _ Pencil Code, ss. 
107, els . 2 and. 3, and 109. A prisoner who consen- 
ted to form one of a party who committed theft, 
and resiled from his agreement, but was present 
at the commission of the theft, does not come within 
cl. 2, s. 107, Penal Code, and ought not to have 
been convicted of the theft, but of the abetment 
thereof, under cl. 3, s. 107, and s. 109, Penal Code, 
read together. Queen v. Bodhun Mooshur 

8 W. R. Cr. 78 

40. — — — The carrying off 

of certain buffaloes belonging to the complainant by 
order of the accused, and the retention of them in 
the custody of the latter’s servant, were held to be 
an abetment of theft as defined in the Penal Code. 
In the matter of the petition of Tarinee Persad 
Baner# ee .... 18 W. R. Cr. 8 

41. — — Torture — Common object. 

Where several prisoners were all concerned in a 
case of torture, and were prosecuting a common 
object, each was held guilty as a principal, and not 
as an abettor of others. Queen v. Tarinee Churn 
Chuttopadhya . . 7 W. R. Cr. 3 

42. Penal Code, s. 

107 , expl. 2 —Keeping out of the way with, know- 
ledge that offence is to be committed. Where a head 
constable, who knew that certain persons were likely 
to be tortured for the purpose of extorting confes- 
sion, purposely kept out of the way, it was held that 
he was guilty of abetment under the words of s. 107 
of the Penal Code, exp. 2. Queen v. Kali Churn 
Ganqooly . . . . 21W. R. Cr. 11 

43 . Act XIV of 1800 (Post 

Office Act )— Penal Code, s. 109 . Act XIV of 
1866 does not provide for the punishment of abet- 
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ting an offence under that Act. Under s. 109 
of the Penal Code, the abetment must be of an 
offence punishable under that Act, and not of an 
offence punishable under a distinct and special law. 
Qtjeen v. Ramlugun Lall . 7 W. R. Or. 54 


44, Excise Act XXI of 1856. 

The Excise Act of 1856 contained no provision for 
the punishment of abetment. Queen v. Kulli- 
moodeen . . . .7 W. R. Cr. 53 


45. — Penal Code ( Act XLV of I860), s . 211 

— False, information to 'police — False charge , pro- 
secution for — Facts amounting to offence— Abet- 
ment, knowing that charge is false— Advice with 
knowledge — Prejudice. In the course of a quarrel 
between Ramlogan and Bandhan, Topsi, who 
was sitting near, took Ramlogan’ s part and struck 
Bandhan, whereupon Bandhan fled. Ramlogan 
then directed Topsi to lodge an information in the 
thana to the effect that Bandhan had stolen a bag of 
money of Topsi’ s and made off with it. Topsi laid 
the information. The story was disbelieved, and 
subsequently both Ramlogan and Topsi were con- 
victed under s. 211 of the Indian Penal Code. On 
the contention that there was no finding which 
would justify the conviction of Ramlogan, in that 
he did nothing but give Topsi a piece of advice : 
Held, that as Ramlogan was present at the time 
when the theft was alleged to have been committed, 
the story, if false, was false to Ramlogan’ s know- 
ledge. That, having made Topsi lodge an informa- 
tion which he knew to be false, Ramlogan was 
guilty of abetting an offence under s. 211, Indian 
Penal Code. Held, also, that although the convic- 
tion was for the substantive offence, as the sentence 
was sustainable under ss. 211/109, and there was 
also no ground for supposing that the accused had 
been prejudiced by the conviction under s. 211, it 
was not necessary to alter the conviction. The 
making a false charge before the police falls within 
the first portion of s. 211, Indian Penal Code. 
Queen-Empress v. Karim BuJcsh, I. L. B. 14 
Calc. 633 , followed. Ram Logan Lal v. Em- 
peror (1903) . . . . 7 G. W. N. 556 

46. — Conspiracy — Penal Code ( Act XLV of 

I860 ) s. 109. Per Bhashyam Ayyangar, J. 
Under the Indian Penal Code, conspiracy, except in 
cases provided for by ss. 311, 400, 401, 402 and 
121A of the Code, is a mere species of abetment 
where an act or an illegal omission takes place in 
pursuance of that conspiracy, and amounts to a 
distinct offence for each distinct offence abetted by 
conspiracy. King-Emperor v. Tirumal Reddi 
( 1901) ' . . . 1. 1*. R. 24 Mad. 523 

47. — Penal Code ( Act XLV of 1860) s. 498— 

c ‘ Enticing away ’ ’ a woman — Charge of abetment 
against the woman enticed — Validity , Where a 
man has been convicted of enticing away a woman, 
under s. 498 of the Indian Penal Code, the woman 
who was enticed away by him cannot be guilty as an 
abettor. Whether a woman could be convicted of 
abetting the taking away of herself within the 
meaning of s. 498— Quaere. In re Balambal 
(1902) . . . . I. Ij. R, 28 Mad. 463 


ABKARI LAWS. 


See Bengal Excise Acts. 

See Bombay Abkari Ac® (V op 1878). 

See Lord’s Day Act. 1 B. L. R. A. Cr. 17 


See Madras Abkari Act. 


ABSCONDING- OFFENDER. 


See Criminal Procedure Code, s. 88. 

I. L. R. 27 All. 572 


See Penal Code, s. 172. 

5 W. R. Cr. 71 
7 N. W. 302 
I. L. R. 4 Mad. 393 
9 W. R. Cr. 70 


1. Evidence of guilt. A prisoner’s 

absconding is but a small item in evidence of his 
guilt. Queen v. Sarob Roy .5 W. R. Cr. 28 


2. — Evidence of ab- 

sconding is some evidence of guilt, but where it is 
shewn that the accused may have run away to avoid 
the consequence of being charged with an offence 
different from that for which he was being tried, no 
effect should be given to his running away. 
Rakhal Nikari v. Queen-Empress 

2 C. W. N. 81 


3, Proclamation — Forfeiture of 

property — Criminal Procedure Code (1861) s. 183 , 
(1872) s. 171. Before the passing of an order declar- 
ing the property of an accused person, who cannot 
be found, to be at the disposal of the Government, 
there must be a proclamation, under s. 183, Code 
of Criminal Procedure, specifying a time within 
which such person is required to appear. But be- 
fore a Magistrate can issue such a proclamation, he 
must be satisfied that such person has absconded or 
is concealing himself for the purpose of avoiding the 
service of the warrant. Sheod yal Singh v. Gir- 
ban Singh . . . 6 W. R. Cr. 73, 79 


4. - Criminal Proce- 

dure Code (1861), ss. 183, 184, {1872), ss. 171, 172 
— Issue of proclamation for appearance — Forfei- 
ture of property. In order to lay a sufficient founda- 
tion for the issue of a proclamation under s. 185, 
Act XXV of 1861, and the accompanying order o£ 
attachment under s. 184, the Magistrate must, on 
some sufficient materials, find judicially that the 
person against whom the proclamation is to be issued 
has absconded or concealed himself for the purpose 
of avoiding the service of the warrant of arrest pre- 
viously issued against him. Semble : Per Pheae, 
J. The period of thirty days, which is prescribed in 
s. 183 as the minimum period within which the 
person is to he required by the proclamation to ap- 
pear, runs from the date on which the publication 
in the mode prescribed by the same section should he 
effected, not from the date of the issue of the pro- 
clamation. The declaration of forfeiture directed 
to be made in s. 184 was intended to be in fur- 
therance of a matter of procedure, and not simply 
as a mode of punishment for contempt of process : 
therefore, where it is not made before the person 
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affected by the proclamation has come in, or has 
been brought in, it ought not to be made at all. In 
the matter of the Petition of Ramkxshar Sein 

10 B. L. R. Ap. 14 
19 W. R. Cr. 12 

5. Procedure — For- 

feiture of property. Sections 183 and 184 of the 
Code of Criminal Procedure, 1861 (proclamation and 
attachment of property of absconding parties), do 
not apply to offences punishable with imprisonment 
extending to six months only. There is no rule 
which requires a Magistrate to satisfy himself that a 
party has absconded before issuing a proclamation, 
but the party, on suing to recover his property, may 
prove by evidence that he had not absconded. 
Before a Magistrate proceeds to declare attached 
property forfeited, he should take evidence to prove 
compliance with the formalities laid down by law 
with regard to proclamation. Queen v . Muddun 
Mohun Podar . . . 3¥.B. Cr. 34 

0. Criminal Pro- 

cedure Code {1882), ss . 87 , 88, 89, and 537— Pro- 
clamation for person absconding — Attachment of 
his property — Irregularity in publication of pro- 
clamation. An accused person for whose arrest a 
warrant had been issued having absconded, a pro- 
clamation was issued and affixed to the Court-house 
on tlm 6th of November requiring him to appear on 
the 11th of December 1893, and his property w r as 
attached. The proclamation was not published at 
the village where the accused resided until the 15th 
of November. The accused surrendered on the 
25th of June 1894, and applied for restoration of 
the property under the Criminal Procedure Code, 
s. 89, and an order was made by which the restora- 
tion of his property was refused. The accused pre- 
ferred a petition to the High Court for the revision of 
that order : Held, that there had been no legal 
proclamation under the Criminal Procedure Code, s. 
87, and that the order should be set aside and the 
attachment declared void. Queen Empress 4). 
Subbarayar . . . I. L. R. 19 Mad. 3 

7. Proclamation, effect of— 

Contempt — Application on behalf of accused person 
absconding. An accused person, against whom a 
proclamation has been issued, must, until he has 
surrendered, be regarded as in contempt, and the 
Court will not entertain any application on his be- 
half. Queen v. Bisessur Pershad 2 N. W. 441 

Agra F. B., Ed. 1874, 236 

8. Striking off of 

case, effect of, on contempt order for absconding . 
An order striking off a case on account of the 
little prospect of bringing the guilty parties to 
trial, cannot dispose of the question of contempt 
of Court arising out of the fact of the accused 
having absconded to evade justice. Queen v . 
Madhoosudun . . . 7V.R. Cr. 40 

9. Proclamation, proof of— <7n- 

minal Procedure Code, ss. 87, 88 — Penal Code , s. 
176 — • Presumption — Omnia prceumuntur rite esse 
acta. Where A was convicted under s. 176, Penal 
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Code, of having intentionally omitted to inform 
the police of the presence of V , a proclaimed of- 
fender, at a certain village : Held, it could not be 
presumed by the Court thatF was a proclaimed of- 
fender, because it was proved that his property had 
been attached under the provisions of s. 88 of the 
Criminal Procedure Code, 1 882 . Held, the prosecu- 
tor was bound to prove the fact of proclamation ; 
In the matter of the petition of Pand ya N a yak 

I. I*. R. 7 Mad. 436 

10. Attachment of property— 

Criminal Procedure Code , 1861, s. 184 — Forfeiture 
of property. The words “ order the attachment of 
any moveable or immoveable property ” in s. 
1 84 of the Criminal Procedure Code are enabling 
and not restrictive, and the Magistrate may attach 
both kinds of property. But he must issue his 
warrant of attachment simultaneously with the 
proclamation, if he resorts to attachment at all ; 
Anonymous case . . . 4 Mad. Ap. 48 

11. __ — Reason for ab- 

sconding — Forfeiture of property. The forfeiture 
of the property of an absconding offender, who 
appears within two years from the attachment of 
his property, should not be carried into effect until 
after a regular inquiry into the causes of the offen- 
der’s absence. In the matter of Bishonath 
Sircar . . . .3 W. XL Cr. 63 

12 — — ; — ; — — Power to make 

order as to property— Penal Code, s. 174. 
Where property of an absconding offender had been 
attached and declared to be at the disposal of 
Government under s. 1 84 of the Criminal Procedure 
Code, and the offender was subsequently convicted 
under s. 1 74 of the Penal Code, and such conviction 
was upheld on appeal ; Held, that the High Court 
had no power to make any order with respect to 
such property. In the matter of the petition of the 
Government oe Bengal . 9 B. Xi. R. 342 

Government oe Bengal v. Surwar Jan 

18 W. R. Cr. 33 

13. Power to try 

claim of third parties— Criminal Procedure 
Code, 1861, ss. 184, 185. A Magistrate has no 
power under ss. 184, 185 of the Criminal Procedure 
Code, 1861, to investigate the claims of third per- 
sons to property which has been attached, as that 
of absconding offenders. Queen v. Chumroo Roy 

7 W. R. Cr. 35 

In re Chunder Bhon Singh . 17 W, R. Cr. 10 

14. Power to try 

claims of third parties — Criminal Procedure 
Code, 1882 , ss. 88, 89 — Proceedings of Magistrate — 

* ‘J udidal proceedings . 5 ’-—There is no provision of 
law requiring a Magistrate, who has attached pro- 
perty under s. 88 of the Criminal Procedure Code, to 
investigate the claims of third persons to the owner- 
ship of such property. Queen v. Chumroo Hoy, 7 
W. JR. Cr. 35, followed. The proceedings of a 
Magistrate under s. 88 of the Criminal Procedure 
Code are therefore not “judicial proceedings” in 
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the sense of s. 4 ( d ) of that Code. Queen-Empress 
v . Sheodihal Rai . . I. L. R. 8 AIL 487 

.15. — — — ______ — __ ■ Criminal Pro - 

cedure Code (1882), s. 88 — Attachment of property 
as of an absconding person— -Claim to property 
attached — Procedure— Right of suit— Revision. 
When a claim is made to property attached under 
s. 88 of the Code of Criminal Procedure, the Magis- 
trate should stay the sale to give the claimant time 
to establish his right. If the Magistrate errs, the 
remedy of the aggrieved party is by civil suit, and 
not by criminal revision petition. Queen-Empress 
v. Kandappa Goundan. I. L. R. 20 Mad. 88 

10. — - — . — Title given by 

Magistrate’s sale — Sale in execution of decree — 
Sale by Magistrate — Code of Criminal Procedure 
(Act X of 1872) s. 172. A, having been accused 
of an offence under the Penal Code, absconded, 
and his property was, on the 7th of August 1878, 
attached by the Magistrate under s. 172 of the 
Code of Criminal Procedure, Act X of 1872. While 
the property was so under attachment, it was at- 
tached by B in execution of a money-decree against 
A and sold on the 15th of January 1879, B being 
the purchaser. On the 21st of April 1880, the 
Magistrate sold the property to C. It did not ap- 
pear whether the time fixed by the Magistrate’s 
proclamation for A. : s appearance had expired at the 
date of the sale to B. Held , in a suit for possession 
by B against C, that the title obtained by C under 
the Magistrate’s sale was superior to the title (if 
any) obtained by B at the sale in execution of the 
money- decree. Sen, He : that after the date of 
the attachment by the Magistrate under s. 172 
of the Code of Criminal Procedure and during its 
continuance, no title could be conferred by an 
attachment and sale subsequently made in execu- 
tion of a money-decree. Gqlam Abed v. Tool- 
seeram BePvA v . . . I. L. B. 9 Gale. 861 

12 C. Xj. K. 411 

17. — Criminal Pro- 

cedure Code, 1882 , ss. 87, 88, 89— Proclamation 
and attachment — Sale of attached property — Tide 
of purchaser. Where property was attached and 
sold as property of a proclaimed offender under ss. 
87 and 88 of the Code of Criminal Procedure, it was 
held that, although the proclamation was irregular, 
yet the property having vested in third parties, 
strangers to the proceedings in which the procla- 
mation was made, the sale could not be set aside. 
Abdullah v. Jitu .ID. B. 22 All. 216 

18* — - — — — — Defence — Right of 

private defence— Public servant— Unlawful assembly 
— Public servant acting in good faith under colour of 
Ms office — institution of proceedings — Criminal Pro- 
cedure Code (Act V of 1898), ss. 87, 88 and 190 — 
Penal Code (Act XLV of 1860), ss. 99, 143 and 182. 
A Magistrate issued a proclamation under s. 87 of 
the Criminal Procedure Code, and an order of 
attachment, under s» 88, of the property of certain 
absconding accused persons. During the attach- 
ment an objection was raised that the property 
being attached did not belong to the absconders. 
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The police officer, on being informed by the pat- 
wan that it was their property, continued the- 
attachment. A mob, among whom were the* 
accused, assembled, and, by assuming a threaten- 
ing attitude, prevented the police officer from fur- 
ther attaching the property. Held, that the convic- 
tion of accused under ss. 143, 183 of the Penal Code 
was right. Held, further, that even supposing the- 
property attached was not the property of the 
absconders, the rightful owner had no right of pri- 
vate defence of his property, inasmuch as the 
evidence showed that the police officer was acting 
in good faith under colour of his office ; and, even 
supposing the order of attachment might not have 
been properly made, that would in itself be no suffi- 
cient ground for such a defence. Held, also, that 
where the attaching police officer sent a person to 
inform the Magistrate of what had taken place, and 
the Magistrate thereupon sent the Senior Inspector 
to the spot to take up the case, instructing him to 
take the statement of the attaching police officer 
as the first information of the occurrence and to 
send it in to him (the Magistrate), so that proceed- 
ings might be taken, it could not be said that the 
proceedings in the case had not been properly 
instituted. Bhax Lal Chowdhry v. Emperor 
(1902) . . . .1. L. B. 29 Calc. 417 : 

6 C. W. N. 680 

ABSENCE EBOM BRITISH INDIA. 

See Limitation Act, 1877, s. 7. 

1 B. Xj. B. S. N. 25 
See Limitation Act, 1877, s. 13. 

ABSOLUTE BEQUEST. 

See Will. . I. L. B. 32 Bom. 304 

ABSOLUTE ESTATE. 

See Grant . I. L. B. 35 Calc. 1069 
See Hindu Law . 12 C. W. N. 231 

ABSOLUTE OWNERSHIP. 

See Landlord and Tenant. 

ABUSE, SUIT BOR DAMAGES BOB. 

See Jurisdiction of Civil Court — 

Abuse, Defamation, and Slander,. 
Suits for. 

See Slander. 

ABWABS. 

See Bengal Tenancy Act (VIII of 
1885), s. 74. . 12 C. W. N. 175 

See Cess . . 6C.W.1. 360 

I. L. B. 28 Calc. 17 

See Civil Procedure Code, s. 13. 

9 C. W. N. 409 

_ — : — - — Cesses — Puja kharach — 

Road and Public Works Cesses— Bengal Tenancy ». 
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Act. (VIII of 1885) s. 74 — Interest — Miscellaneous 
cases — Arrears of rent — Contract subsequent to the 
passing of the Act — Bengal Tenancy Act (VIII of 
1885 ), ss. 67, 178 (3), cl. h ( 1 ). 'Where by the terms 
of the ka'buliat a tenant agreed to pay, in excess 
of the rent. Road and Public Works cesses at the 
rate of one anna per rupee and puja kharach at the 
rate of half anna per rupee according to the kist of 
rent : Held, that the puja kharach was an abwab, 
but that the cesses would not come within the defini- 
tion of an abwab in s. 74 of the Bengal Tenancy 
Act, and the contract to pay more than the propor- 
tion payable by the tenant under the Road Cess Act 
was legal. Surnomoyee Dabee v. Koomar Purresh 
Narain Boy, 1 . L. M. 4 Calc. 576, referred to. S. 
178 (3), cl. (h) of the Bengal Tenancy Act is applic- 
able to a contract entered into after the passing of the 
Act, namely, the 14th March 18S5, and the. parties 
would not be competent to contract themselves out 
of the provision in s. 67, which limits the interest 
to simple interest at 12 per cent, per annum by the 
device of making the rent payable otherwise than 
quarterly, and such a contract would not be enforce- 
able in so far as it may provide for payment of 
interest at a rate higher than 12 per cent. Hemanta 
Kumar i Dabi v Jagadindra Nat ft Boy, 1. L . B. 22 
Calc . 214 i L B. 21 1. A. 131, explained. Narendba 
Kumar Ghosh v . Gora Chard Poddar (1906) 

I. L. R. 83 Calc. 683 

ACCESSORY. 

after the fact. Under the 


Indian Law, no one is liable for being an 
accessory after The ^faet. Rakhal Nikasi v. 
•Queer-Empress" . * . . 2 C. W. ZEST. 81 

ACCIDENT. 

See Damages, suit for. 

1. L. R. 31 Bom. 381 

loss by — — 

See Carriers. 

See Railway Company. 

I. Xi. R. 23 All. 36? 
I. L. R. 27 Bom. 126, 59? 

ACCOMMODATION ACCEPTOR. 

See Bill of Exchange. 

I. It. R. 3 Gale. 174 

ACCOMMODATION DRAWER . 

See Principal and Surety— Discharge 
op Surety . . 7 B. L. K,. 535 

I. L. R. 3 Calc. 132 
1. 1.. R. 6 Gale. 241 
I. L. R. 13 Mad. 172 

ACCOMPLICE. 

See Approver. 

See Charge to Jury — Misdirection. 

6 W. R. Cr. 17, 44 
0 Bom. Cr. 57 
8 W. R. 19 
I. Xi. R. 12 Mad. 196 
I. Xi. R. 17 
I. 


ACCOMPLICE — coutd. 

See Criminal Procedure Code. 

X. Xt. R. 30 Bom. 611 
See Pardon . X. L. R. 33 Calc. 1353 

1. Corroboration, necessity for 

' — Setting aside conviction for error The/ , 

uncorroborated testimony of one or more accomplice; 
or accomplices is sufficient in law to support a con- 
viction. The evidence of accomplices should not be 
left to the jury without such directions and observa- 
tions from the Judge as the circumstances of the 
case may require, pointing out to them the danger of 
trusting to such evidence when it is not corroborated 
by other evidence. The omission to do so is an error 
in law in the summing up by the Judge, and is, on 
appeal, a ground for setting aside the conviction, 
when the Appellate Court thinks that the prisoner 
has been prejudiced by such omission, and that 
there has been a failure of justice. The nature and 
extent of the corroboration requisite, explained and 
illustrated. Queen v. Elahi Bax 

B. I*. R. Sup. VdL 459 
5 W. R. Cr. 80 

Queen v. Bakanthanath Barerjbe 

3 B. L. R. F. B. 2 note 

Queen v. Chutterdharee Sing 

5 W. R. Cr. 

2. - ... Evidence of accom - 

plices. Observations on the necessity of requir- 
ing corroboration, in material particulars, of the 
evidence of an accomplice. Queen-Empress y. Bam 
Saran, I. L. B. 8 All 306, referred to. Queen- 
Empress v. Imdad Khan . X. X». R. S AIL 120 

3. — : A prisoner 

not be competed on the sole and uncorroborated 
evidence of an accomplice who was made a .witness 
after a pardon was granted to him. Queen v. 
Nunhoo ■" . ■■ : . . 9 . W» R. Cr. 28 

4. The testimony of 

an accomplice is not alone sufficient for a convic- 
tion. The corroboration must be on matters direct- 
ly connecting the prisoner with the offence of 
which he is accused ; and the evidence of two 
more accomplices requires confirmation equally 
with the testimony of one. Queer p. Dwarka 

5 W. R. Cr. IS 
1 Inch J nr. N. S. 100 

5. ", ■ Charge to assess- 

ors. There is no rule of law that the uncorro- 
borated evidence of an accomplice is sufficient for 
a conviction. The proper form of the charge to the 
assessors in such cases stated. Anonymous 

4 Mad. Ap. 7 

Evidence Act (II 

of 1855), s. 28. A jury may convict upon 
evidence of an accomplice, though not corroborated 
so as to show the prisoners actual participation 
in the offence. 8. 28, Act II of 1855, applied 
only to the old Supreme Courts, _ and the rules 
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evidence is legally requisite to support the testimony 
of an accomplice. Qijeen v. Godai Raout 

5 W,B. Or. 11 

7. — * English practice. 

The English practice should be followed as to the 
amount of corroboration required to support the 
evidence of an accomplice, which is, that when he 
speaks to two or more persons as having been con- 
cerned in the same offence, his testimony should be 
confirmed, not only as to the circumstances of the 
case, but also as to the identity of the prisoners ; and 
that any prisoner as to whom his testimony is not 
supported should be acquitted. Beg. v. Imam 
valad Babau . . .8 Bom. Cr. 57 

See Reg. v Ganu bin Dharoji 

0 Bom. Cr. 57 

8. : — ■- - - — Witness erroneously 

treated as accomplice. Where the Magistrate 
erroneously treated a wdtness as ar> accomplice, and 
granted him a conditional pardon : Held that the 
evidence did not require corroboration. Beg. v. 
Fattechand Vastachand . 5 Bom. Cr. 85 

9. - — Evidence of ac- 

complice . The evidence requisite for the corrobora- 
tion of the testimony of an accomplice must proceed 
from an independent and reliable source, and pre- 
vious statements made by the accomplice himself, 
though consistent with the evidence given by him at 
the trial, are insufficient for such corroboration. 
The confession of one of the prisoners cannot be used 
to corroborate the evidence of an accomplice against 
the others ; tainted evidence not being made better 
by being corroborated by other tainted evidence. 
Beg. v. Malapa bin Kapana . 11 Bom. 196 

Queen v. Baijoo Chowdhry 

25 W. It. Cr. 48 

10. ■; .. v - Evidence .. of ac- 
complices. It is an established rule of practice 
that an accomplice must be corroborated by inde- 
pendent evidence as to the identity of every person 
whom he impeaches. Reg. v. Malapa , 11 Bom. 196 , 
and Reg. v. NanJcu , I. L. R. 1 Rom. 475, hollowed. 
Queen- Empress v. Krishna be at 

I. L. B. 10 Bom. 319 

* Evide?ice ; Act, 

1872, $. 114. Held on a consideration of the Evi- 
dence Act, 1872, s. 114, that the Legislature 
intended to lay down as a maxim or rule of evidence 
that the testimony of an accomplice is unworthy 
of credit so far as it implicates an accused person, 
unless it is corroborated in material particulars 
in respect to that person ; and it is the duty of a 
Court, which has to deal with an accomplice’s 
testimony, to consider whether this maxim applies 
to exclude that testimony or not, and in a case tried 
by jury to draw the attention of the jury to the 
principles relative to the reception of an accomplice’s 
testimony. Queen v. Sadhu Mundal 

21 W. B. Cr. 00 


ACCOMPLICE— contd. 

12. . — ' ' , • — — — - Evidence , ■ Act v 

1872, ss . 114 and 133 . 8. 133 of the Evidence Act 
(I of 1872) in unmistakable terms lays it down 
that a conviction is not illegal merely because it 
proceeds upon the uncorroborated testimony of an 
accomplice, and to bold that corroboration is neces- 
sary is to. refuse to give effect to this provision.. 
The rule in s. 1 14 of the Evidence Act coincides 
with the rule observed in England, that though 
the evidence of an accomplice should be carefully 
scanned and received with caution, and may be 
treated as unworthy of credit, yet if the jury or 
the Court credits the evidence, a conviction proceed- 
ing upon it is not illegal. Reg. v. Ramasami 
Padayachi . . ; . I. L. B. 1 Mad. 394 

Queen v. Koa . . . 19 W. B. Cr. 48 

13. Evidence Aci 9 . 

1872, ss. 114 and 133— -Evidence -unworthy of 
credit. Although under s. 133 of the Indian 
Evidence Act the conviction of a prisoner on the 
uncorroborated testimony of an accomplice is not 
illegal, the Court, having reference to illustration 
(b), s. 114 of that Act, considered in this case that 
the accomplice was unworthy of credit. Queen v. 
Luchmee Pershad . . 19 W. B. Cr. 43 

14. — _ Although by s- 

133, Act I of 1872, an accomplice is a competent 
witness against an accused person, and a conviction 
would not be illegal merely because it proceeded upon 
the uncorroborated testimony of an accomplice, yet 
it would be unsafe, where the testimony of the 
accomplice is not corroborated in any material point 
except by the confession of a fellow-prisoner whose 
testimony likewise requires corroboration, to con- 
vict the accused. Queen v. Udhan Bind 

19 ¥. B. Cr. 68. 

15. Evidence Act , 

1872 , s. 133. Per Edge, C.J . — Although as a 
general rule it would be most unsafe to convict an 
accused person on the uncorroborated evidence of an 
accomplice, such evidence must, like that of any 
other witness, be considered and weighed by the 
Judge, who, in doing so, should not overlook the 
position in which the accomplice at the time of giv- 
ing his evidence may stand, and the motives which 
he may have for stating what is false. If the Judge, 
after making due allowance for these considerations 
and the probabilities of the story, comes to the 
conclusion that the evidence of the accomplice, 
although uncorroborated, is true, and the, evidence, 
if believed, establishes the guilt of the prisoner, it is 
his duty to convict. Reg. v. Ramasami Padayachi , 
I. L. R. 1 Mad. 394, Empress v. Hardeo Pass, 
Weekly Notes All. 1884, 286, and Queen- Empress 
v. Ram Saran, 1. L. R. 8 All. 306 , referred to, 
Queen-Empress v. Ram Saran , I. L. R. 8 All. 306 , 
explained and distinguished by Straight, J. Per 
Brodhurst, J., contra — Observations as to the 
necessity of corroboration in material particulars of 
tbe evidence of accomplice witnesses. Queen-Em- 
press v. Ram Saran , I. L. R. 8 All. 306, Queen v. 
Ramsaday Chuckerbutty , 20 W. R. Cr. 19, and Reg. 
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v. Budhu Nanku , 1. A i2 . 1 Bom. 475, referred to. 
Per Edge, G.J., and Straight, J . — Every case as 
it arises must be decided on its own facts, and not on 
supposed analogies to other cases. Queen- Em- 
press v. Gobardhan . I. L. R. 9 All. 528 

18. Evidence of ac- 

complices — Act I of 1872 , ss. 114 (b), 133. The 
law in India, as expressed in s. 133 and s. 114 
of the Evidence Act, and which is in no respect 
different from the law of England on the subject, is 
that a conviction based on the uncorroborated testi- 
mony of an accomplice is not illegal, that is, it is not 
unlawful ; but experience shows that it is unsafe 
and hence it is the practice of the Judges, both in 
England and in India, when sitting alone, to guard 
their minds carefully against acting upon such evi- 
dence when uncorroborated, and when trying a case 
with a jury, to warn the jury that such a course is 
unsafe. There must be some corroboration inde- 
pendent of the accomplice, or of a co-confessing 
prisoner, to show that the party accused was actual- 
ly engaged directly in the commission of the crime 
charged against him. A second accomplice does 
not improve the position of the first, and, if there are 
two, it is necessary that both should be corroborated. 
The accomplice must be corroborated not only as 
to one but as to all of the persons affected by the 
evidence, and corroboration of his evidence as to one 
prisoner does not entitle his evidence against another 
to be accepted without corroboration. B. v. W ebb , 
6 C. & P. 595 , B. v. Dylce, 8 C. & P. 261, B. v. 
Addis, 6 G. & P. 388, and B , v. Rilkes, 7 G. <$s P. 
272 , referred to. The possession of property taken 
from a murdered person is not adequate corrobora- 
tion of the evidence of an accomplice charging such 
person in possession with participation in the mur- 
der, though it would, no doubt, be corroboration of 
evidence that the prisoner participated in a rob- 
bery, or that he had dishonestly received stolen pro- 
perty. In the trial of B, 8, and M upon a charge of 
murder, the evidence for the prosecution consisted 
of (i) the confession of P, who was jointly tried 
with them for the same offence ; (ii) the evidence of 
an accomplice ; (iii) the evidence of witnesses 
who deposed to the discovery in Bis house of 
property belonging to the deceased : and (iv) the 
evidence of witnesses who deposed that, on the 
day when the deceased was last seen alive, all 
the prisoners were seen together near the place 
where the body was afterwards found. Held, 
that there was no sufficient corroboration of the 
statements of the accomplice or of the co-confess- 
ing prisoner P. Queen-Empress v. Bam Saran 
° * I. L. B. 8 AIL 306 

17. Evidence Act ( I 

of 1872), s. 133 . A Magistrate should not convict 
a person upon the evidence of witnesses who are no 
better than accomplices and whose evidence is not 
corroborated in material respects by other independ- 
ent evidence in the case. Jogendra Nath Bhaw- 
mik v. Sangap Garo . . 2 C. W. IN. 55 

18. — Compulsion as an 

excuse for crime — Pretence as evidence of common 
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intention — Fear of instant death — Penal Code {Acl 
XLV of 1860 ) ss. 34 and 94 — Evidence Act (l of 
1872 ) s. 133 — Power of High Court in Bevision . 
The accused, who were classers employed in the 
Revenue Survey Department, were charged, under 
s. 161 of the Penal Code, with taking bribes from the 
raiyats of certain villages. The only evidence 
against the accused was that of persons who had 
either subscribed to the bribes or collected subscrip- 
tions or paid the money to the accused. They stated 
that they had offered the bribes, because the classers 
had threatened to raise the assessment, cut down the 
hedges, and erect new boundary-marks. As regards 
this evidence, the trying Magistrate remarked that,, 
even if all the witnesses for the prosecution were 
treated as accomplices, it was open to him to convict 
on their uncorroborated testimony, as “there was 
inherent truth in their statements, and circum- 
stances existed which negatived the presumption of 
a conspiracy, and evidenced signs of truthfulness.” 
The Magistrate was also of opinion that there was a 
distinction between accomplices who volunteered to > 
assist in the receipt of illegal gratifications and those 
who assisted under compulsion. In the opinion of 
the Magistrate, the witnesses in the present case 
belonged to the latter class, and there was no reason 
to disbelieve their evidence. He therefore con- 
victed the accused under s. 161 of the Penal Cede,, 
and sentenced them to rigorous imprisonment and 
fine : — Held (Scott, J., dissenting), that the convic- 
tions were illegal, there being no evidence to corro- 
borate the witnesses for the prosecution, all of whom 
were accomplices. Held , also, (Scott, J., dissent- 
ing), that there was such error in the consideration 
by the Magistrate of the evidence as to prejudice the 
accused, and such a failure of justice as to justify the 
Court in revision in setting aside the convictions. 
Per Curiam: The limits of the application of the, 
doctrine of necessity as an excuse for an act other- 
wise criminal are those inrescribed in s. 94 of the Pen- 
al Code. Therefore, witnesses who, in order to avoid 
pecuniary injury or personal molestation, had offer- 
ed or given bribes to a public servant were abettors 
of the offence of taking an Illegal gratification, and 
their evidence should he treated as that of accom- 
plices!. By the law both of India and England the 
evidence of an accomplice is admissible, and a con- 
viction is not illegal because it proceeds upon the 
uncorroborated testimony of an accomplice (s. 133 
of the Evidence Act, I of 1872). But the presump- 
tion that an accomplice is unworthy of credit, unless 
corroborated in material particulars, has become a 
rule of practice of almost universal application. Per 
Scott, J '. There may be, however, cases of an ex- 
ceptional character in which the accomplice evi- 
dence alone convinces a Judge, and if he acts on that 
conviction, with the character of the witnesses 
clearly present in his mind, a Be visional Court ought 
not to interfere, in the absence of other circumstan- 
ces showing a want of judicial discretion. Per Jar- 
dine, J. The mere circumstances of a person being 
present on a lawful occasion does not raise a pre- 
sumption of that person’s complicity in an offence 
then committed so as to make s. 34 of the Penal Code- 
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applicable. Reg. v. Farler, 8 C. <& P.,106. Where 
the Magistrate on that ground did make that pre- 
sumption against an accused person, and applied 
the provisions of s. 34, he committed an error in 
law, and the Higji Court, as a Court of Revision, 
might acquit the accused. Queen-E mpress v. 
. Maganlal . , . I. L. B. 14 Born, 115 


10 . 


The Court (Mif- 


tbb and Rontifex, JJ., Glover, J., dissenting) 
refused to convict in this case on the uneorro bera- 
ted evidence of an accomplice who had previously 
been convicted of the same offence on her own con- 
fession. Queen v. Ramsodoy Chuckerbutty 

20 W. B. Or. 10 


20 . 


Accused acquit * 


21. A 


: — — - Person charged 


23. 


ted, hut under arrest, 'pending appeal under s. 272'. 
Criminal Procedure Code. K and B were 
accused of being concerned in the same offence. 

K was first apprehended, and the Magistrate 
Inquired into the charge against him and commit- 
ted him for trial, but the Court of Session acquit- 
ted K. The Local Government preferred an appeal 
against his acquittal, and the Magistrate arrested 
him with a view to his detention in custody until 
such, appeal was determined. While K was so * 
detained, the Magistrate inquired into the charge 
against B, who had meanwhile been arrested, and 
made K a witness for the prosecution and committed 
B for trial. IBs evidence was taken on B’s trial. 
Held per Stuart, C.J. (Spankie, J., doubting), 
that ITs arrest was lawful, and that his evidence was 
admissible against B. Held per Spank e, J., tha>t, 
assuming that the Magistrate looked on K as an i 
accused person and his arrest was lawful, the Magis- j 
trate should not have examined him as a witness | 
against B, and that, assuming that IBs arrest was 
unlawful, and that, when he made his statements, 
he was a free man, his evidence, if admissible, was 
not evidence on which a Court should place much 
reliance. Empress of India v. Karim Bakhsh 
X.L. B. 2 All. 386 


with offence and discharged for want of evidence. 
There is no law or principle which prevents a person 
who has been suspected and charged with an offence, 
but discharged by the Magistrate for want of evi- 
dence, being afterwards admitted as a witness for the 
prosecution on the ground that he is an accomplice. 
Queen v. Rehab y Lall Bose Jl W. B. Or. 44 

22 . — Person cognizant 

of crime taking no means to present it. An accused 
person cannot be convicted solely upon the evidence 
of persons who are more or less participators in the 
crime of which he is accused. Where a witness ad- 
mits that he was cognizant of the crime as to which 
he testifies, and took no means to prevent or disclose 
it, his evidence must be considered as no better than 
that of an accomplice. Queen v. Chando Chan- 
dalinee .... 24 W. B.Cr.55 


7 . Informer cogni- 


zant of offence— Omission to disclose commission 
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of offence. Where an informer was, upon his 
own statement, cognizant of the. commission of an ./ 
offence, and omitted to disclose it for six days, 
the Court was not prepared to say that he. was an 
accomplice, but held that his testimony was not 
such as to justify a conviction except where : it 
was corroborated. Ishan Chandra Chandra 
v. Queen-Empress . I. L. B, 21 Calc. 328 


24, 


Witnesses , who 


■ have acted as accomplices. Where witnesses ap- 
peared to ' have taken an active part in carrying away 
a person after he had been grievously assaulted and 
was in a helpless condition, and then leaving him in a 
field where he was subsequently found dead 2 Held , 
that their e videnc e was no better than that of accom- 
plices : at any rate, it would be most unsafe for the 
Court to rely upon their evidence, unless corrobo- 
rated in material respects, in convicting the 
accused. Alimcpdin v. Queen-Empress 

I. L. B. 23 Calc. 361 

25. - - ... Spy — Distinction 

between a spy and an accomplice— -Detective officer. 
The action of a spy and informer in suggesting 
and initiating a criminal offence is itself an 
offence, the act not being excused or justified 
by any exception in the Penal Code or by the doe- 
trine which distinguishes the spy from the ac- 
complice. But the act of a detective in supplying 
marked money for the detection of a crime cannot 
be treated as that of an accomptlice. Distinction 
between a spy and an accomplice pointed, out. " 
Rex v. Despard , 28 State Trials 4S9 f Meg . v. Mul- 
lins, 3 Cox. 0. Cl o 26 9 Queen-Empress v. Mona 
Puna, I. L. R. 16 Bom. 661 , referred to and fol- 
lowed. Queen-Empress v. Javecharam 

I. L. B„ 19 Bona. 368 

26. — - — Evidence Act , (2 

of 1872) ss. 114 and 133 — Public Officer, offer 
of bribe to — Corroboration. A person 'who offers 
a bribe to a public officer is an accomplice. Per 
Birdwood, J. A conviction is not illegal merely, 
because it proceeds on the uncorroborated evidence 
of an accomplice. Such evidence, being admissi- 
ble, furnishes as legal a basis for a conviction as any . 
other evidence which is admissible. The omission 
to follow the established rule of practice as to the 
corroboration of such evidence does not constitute 
an error in law ; but where the evidence of an 
accomplice is not of a character to warrant the 
refusal of a Court to apply to it the maxim enun- 
ciated in illustration (h) of s. 114 of the Evidence 
Act, a conviction based on such evidence alone 
would be of questionable propriety. Per Carbine, 
J. Sections 114 and 133 of the Evidence Act are 
to be read together, and neither section is to be 
ignored in the exercise of judicial discretion. The 
illustration ( b ) of s. 114 — e 4 that the Court may 
presume that an accomplice is unworthy of credit, 
unless he is corroborated in material particulars’ 

is, however, the rale, and when it is departed from, 
the Court should show, or it should appear that the 
circumstances j ustify, such departure. ’ Accordingly 
where a conviction was basedsolely on the evidence 
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of accomplices, and the circumstances connec- 
ted with the preparation and conduct of the case 
as disclosed by the record, and portions also of the 
evidence adduced at the trial, showed that it would 
not be proper to act on that evidence, the Court set 
aside the conviction. Queen- Empress v. Cha- 
gan Day aram . . I. Xj. R. 14 Bom, 331 


27. 


Witness present 


on occasion of giving a bribe — Penal Code (Act 
XLV of 1860) ss. Ill, 161— Illegal gratification. 
D, a Sub-Inspector, and F , a Head Constable, 
were charged under s. 161 (giving a bribe) and s. 161 
read with s. 114 (abetment of the offence of giving a 
bribe) of the Penal Code, respectively, and it was 
contended that these charges were not sustainable, 
because they rested entirely on the testimony of 
persons alleged to have been accomplices, who had 
not been corroborated in material particulars. Heidi 
that the mere presence of a person on the occasion of 
the giving of a bribe, and his omission to promptly 
inform the authorities, do not constitute him an ac- 
complice, unless it can be shown that he somehow 
co-operated in the payment of the bribe, or was 
instrumental in the negotiations for the payment. 
Queen v. Chv/ado Chundalinee , 24 W. R- Or. 55, 
Queen-Empress v. Maganlal , I. L. R. 14 Bom. llo, 
Queen-Empress v. Chagan Dayaram, I. L. R- U 
Bom. 831, Queen-Empress v. O'Hara, I. L. h. 
17 Calc. 642 , Ishan Chundra v. Queen-Empress, 
I. L. R. 21 Calc. 328, Jogendra Nath Bhawmik v. 
Sangap Garo , 2 C. W. N. 55, Rajoni Kant Bose v. 
Asan Mullick, 2 0. W. N. 672, and Alimuddin y. 
Queen-Empress, I. L.R. 23 Calc, 361, distinguished. 
Queen- Empress v. Deodhar Singh 

I. L. R. 27 Calc. 144 


Evidence Act. (I 


of 1872), s. 133— Person accompanying another tc 
■witness payment of a bribe — Nature of accomplice 
evidence. Where certain persons accompanied 
another, who was entrusted with and carried 
the money intended to be given as a bribe to the 
head constable, with knowledge that it was to 
be so paid and in order to witness and assist m 
such payment : Held, that they were accomplices. 
Accomplices are not like ordinary witnesses m res- 
pect of credibility, but their evidence is tainted, and 
should be carefully scrutinized before being accept- 
ed. Where the only evidence of the payment ox a 
bribe to the accused, apart from hearsay statements 
which were not admissible, consisted of the uncorro- 
borated evidence of an accomplice, which was fur- 
ther in itself improbable, and to some extent in- 
consistent with the story of the other accomplices, 
the High Court set aside the conviction. Bajoni 
Kant Bose v. Asan Mullick 2 C. w. JN. oi* 
f 29. _______ — — Wrongful con- 

finement— Extortion— Money lent in ordinary course 
of business to pay amount Ported— Lender— 
Penal Code ( Act XLV of I860), ss. 213, 342, and 
334. The accused, a Sub-Inspector of Police, 
arrested one J, wrongfully confined him, and ex- 
torted from him R200 under a threat that he, 
the accused, would not release J unless the money 
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were paid. This money was paid on this account 
by P, a money-lender, who lent J the money for- 
this purpose. Accused was convicted under ss. 
342 and 384 of the Penal Code. In appeal the- 
Sessions Judge held that P was not an accomplice, 
ancl having considered his evidence accordingly 
dismissed the appeal. Held, that P paying such, 
money under the circumstances could not be 
regarded as an accomplice of the Sub-Inspector 
in such misconduct. Akhoy Ivumar Checker- 
butty v. Jagat Chunder Chuckerrutty 

I. L. R. 27 Calc. 925 
4 C. W. 3ST. 755 


Corroboration, necessity 


for — Corroboration of evidence given by accomplice 
—Accomplice by implication or in a secondary 
sense— Evidence Act (I of 1872), ss. 114 and 133 — 
Penal Code ( Act XL V of I860), s. 381 . Ordinarily 
speaking, the evidence of an accomplice should 
be corroborated in material particulars. At the 
same time, the amount of criminality is a matter for 
consideration. W hen a person is only an accomplice 
by implication or in a secondary sense, his evidence 
does not require the same amount of corroboration 
as that of the person who is an actual participator 
with the principal offender. In dealing with the 
question ■what amount of corroboration is required 
in the case of testimony given by an accomplice,, 
the Courts must exercise careful discrimination, and 
look at the surrounding circumstances in order to 
arrive at a conclusion whether the facts deposed to 
by the person alleged to be an accomplice are borne 
out by these circumstances, or ■whether the cir- 
cumstances are of such a nature that the evidence 
purporting to be given by the alleged accomplice- 
should be supported in essential and material 
particulars by evidence aliunde as to the facts de- 
posed to by that accomplice. Kamala P'RASab v . 
Sital Pbasad (1901) . I. L. R. 28 Calc. 339 :: 

s.e, 5 C. W. IsT. S17 


32 . ■ — j Evidence — Bribery 

Evidence Act ( I of 1872) ss. 114 , 111 . (b), and 133 — 

Indian Penal Code (Act XLV of 1860) s. 161. It is 
generally unsafe to convict a person on the evidence 
of accomplices unless corroborated in material parti- 
culars. But, in considering whether this general 
maxim does or does not apply to a particular case,, 
it must be remembered that all persons coming 
technically within the category of accomplices can- 
not be treated as on precisely the same footing : the 
nature of the offence and the circumstances in which 
the accomplices make their statements must always- 
be considered. No general rule on the subject can 
be laid down. A person who gives bribes is an 
accomplice of the person who receives them ; and , 
while it is usually unsafe to convict a public servant 
of receiving bribes on the uncorroh orated evidence 
of persons who say they have given them, the ques- 
tion as to the amount of corroboration depends on 
the circumstances of each case. King- Ember on 
v. Malhar Martand Kulkarni (1901) _ 

I, L. R. 20 Bom. 19a 
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82. Corroboration, sufficiency of 

— Evidence Act (I of 1872), ss. 114, 133 — Evidence of 
-accomplice. Certain persons were charged with the 
murder of H. The confessional statement of 
one of them, and the evidence of an approver 
showed that the accused first attacked N, at a spot 
described as D ; that they then carried him from 
to a spot described as E ; and that from E they 
carried him to a spot described as E, where he was 
killed. Three other witnesses deposed to the pre- 
sence of the accused at D. Held , that the evidence of 
the approver was sufficiently corroborated to justify 
a conviction. Beg. v. Wilkes, 7 C. <& P. 272, and 
Queen v. Elalii Ba%, B. L. B. Sup. Vol. (f.b.) 
459, referred to. King-Emperor v. Mohiuddin 
Sahib (1901) . . I. L. R. 25 Mad. 148 

Evidence ' of . an 

accomplice — Compulsory payment of bribe — 

Corroboration, amount of — Witnesses present 

at the time of payment of bribe . — Where the 
complainant did not willingly offer the bribe, 
but the accused, a police officer, demanded 
it before taking up the charge lodged by the com- 
plainant and made use of his official position to 
enforce his demand : Held, that the circumstances 
were such 4 as would justify a conviction on the 
testimony of accomplices with a much slighter 
degree of corroboration than would be the case, if 
the accomplices were entirely voluntary accomplices. 
Ahhoy Kumar Chuckerbutty v. Jagat Chunder 
Ghuckerbutty, I. L. B. 27 Calc. 925, approved of. 
Emperor v. Malhar Marland Kulkarni, I. L. B. 
26 Bom. 193, referred fco. Held , also, that those who 
lent ''money to the complainant and those who were 
present, when money was paid to the accused, could 
' not be said^to be accomplices, unless they had co- 
operated in"the«payment of the bribe or were instru- 
mental in the negotiations for its payment. 
Queen- Empress v. Deodhar Sing , I. L. B. 27 Calc. 
144, approved of. Queen v. Chando Chandalinee, 
2£ W. B. 55, distinguished. Deo Nandan Pershad 
g. Emperor (1906) . I. L, B. 88 Calc. 649 

ACCOUNT. : 

See Appeal . 1. L. B. 84 Calc. 584 
See Contract. I. L. B. 80 Bom. 1 
See Copyr ght . I. L. B. 18 Bom. 858 
See Criminal Breach oe Trust. 

I. L. B. 35 Calc. 1108 

See Decree— Construction op Decree 
— Account. 

See Decree— Form or Decree Ac- 

count. 

See Evidence Act, s. 34 

9C W. K. 421 
See Executor . . 7C.W.E 470 

' 18 d. W. K. 557 

. See Guardian and Ward. 

I. L. B. 34 Calc. 211 i 
^Limitation Act, 1877, Sch. II, Art 
' *06, s, 7 . . 9C. W.K. 537 | 


ACCOUNT— contd. 

See Maho medan Law. L L. B, 29 Bom. 287 
See Mortgage. . I. L. B. 31 Calc. 332 
See Partnership. I. L. R. 35 Calc. 1108 

See Partnership— Rights and Liabilities 
op Partners. . I. L. R. 28 Calc. 53 

"7 See Practice . I. L. R. 29 Bom. 267 

See Practice — Civil Cases— Parties. 

I. L. R. 30 Calc. 609 

See Principal and Agent. 

I. L. R. 85 Calc. 298 

See Probate. . I. L. R. 31 Calc. 628 

See Provincial S. C. Courts Act. 

I. L. R. 28 Mad. 394 

See Receiver. . I. L. R. 85 Calc. 568 

12 C. W. N. 1035 

See Sale for Arrears op Revenue. 

See Stamp Duty. . I. L. R. 35 Calc. Ill 

See Suit for Contribution 

I. L. R. 35 Calc. 303 

. — ^ alteration of— 

See Forgery , I. L. R. 36 Calc. 955 

— falsification of— 

See Forgery . I. L. R. 36 Calc. 956 
liability to — 

See Mortgage— Possession under Mort- 
gage . . I. L.E. 25 All. 287 

$ee Mortgage— Accounts. 

See Onus op Proof— Account. . 

See Pledgor and Pledgee. 

1. L. R. 19 Calc. 322 

See Principal and Agent— Duty op 
Agents to Account. 

See Variance between Pleading and 
Proof— Special Cases — Account 

Agra E. B. 47, Ed. 1874, 35 
' IK. W. 28, Ed. 1873, 26 
15 W. R. 24 

right to an— 

.. | y See Executor . I. L, R. 27 Bom. 281 

See HrNDu Law— Partition — Right to 
Account on Partition. 

See Jurisdiction . 13 C, W. K. 493 

See Transfer op Property Act, s. 99. 

I. L. R. 30 Calc. 463 

— re-opening of— 

See Attorney and Client. 

I. L. R. 36 Calc, 493 

— — : suit for— 

See Guardian and Ward. 

I. L. R. 34 Calc. 892 

See Limitation Act, Soh. II, Art. 89. 

13 c. W. 3ST. 212 
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ACCOUNT —contd. 

1. Power of Court to order Ac- 

count instead of referring party to separate 
suit. In a suit by the heirs of a deceased Maho- 
medan to recover from his widow landed property 
of which she claims to be in possession as absolute 
owner under a mokurari deed alleged to have been 
executed in lieu of her dower, where she wholly fails 
to prove execution of the deed, it is competent 
to the Court, instead of referring the plaintiffs to 
a separate suit, to direct an account to be taken 
of the mesne profits received by the widow and 
of the amount due to her on account of dower 
with a view to the settlement of the claims of 
both parties. Asloo v. Umdutoonissa ; Um- 
dutoonissa v. x Asloo . . 20 W. E. 297 


2 . 


Partition suit — 


Account of past transactions. In a* partition suit no 
coparcener has any right to an account of past 
transactions. Narayan bin Baraji v. Eathaji 
Durgaji (1904) . . I. I*. 28 Bom. 201 


3 . 


Transfer of Property 


Act (IV of 1882), s. 72 — Mortgagee in possession 
expending money to defend his title against mortgagor. 

A mortgagee in possession is, under s. 72 of the 

Transfer of Property Act (IV of 1882), entitled to 
add to his mortgage -debt, in the absence of a 
contract to the contrary, sums spent by him for 
making Ins own title thereto good against the 
mortgagor. The mere fact that in a redemption 
suit the mortgagee in possession did not give details 
of the sums either in the course of the trial or in his 
written statement is not sufficient to deprive him 
of his right, seeing that those details can be gone 
into after the redemption decree providing for an 
account has been passed. Datta Ram v. Vina yak 
(1904) • * - . I. Xi. S. 28 Bom. 18 

4, Agreement — Restraint 


ACCOUNT — contd. 

manufacturer, either with or without the 
knowledge of the merchant. Paul Beier v. 
Chotalal (1904) . * X. Ii. B.» 30 Bom. 1 

6. Settled accounts — 

Settlement of accounts by passing a promissory note— 
No fraud or coercion used — Waiving of examination 
of accounts by plaintiff of his free will — Accounts 
not to be re-opened. The plaintiff and defendant 
had mutual dealings and accounts. In settling 
these accounts, the plaintiff of his own free will and 
accord and without any fraud practised or undue 
influence exerted by the defendant waived his right 
to an examination of the accounts for the purpose of 
ascertaining the balance due and agreed to treat a 
gross sum of Rs. 3,556 as due from him and accord- 
ingly executed a promissory note for that amount. 
The plaintiff then sued for a declaration that the 
promissory note in question was fraudulent and had 
been obtained from him by undue influence, and 
was good oiily to the extent of such sum as might be 
found due on taking an account between the parties- 
At the trial, the allegations of fraud and undue 
influence on the part of the defendant and w'ant of 
free consent on the part of the plaintiff were held 
not proved. Held , that, on the principle enunciated, 
by the Privy Council in McKeUer v. Wallace , 
5^ Moo. I. A. 872 , the promissory note must be 
treated either as the result of a settled account or a 
settlement by compromise. In either case, it could 
not be re-opened. Magnikam v. Laxminarayen 
(1908) .... I. Xi. It. 32 Bom. 353 

. Will — Executor — 


of trade — Contract Act (IX of 1872), ss. 23, 27- 
Continuous cause of action—. Damages— Transfer of 
business to a limited Company— Effect Held, 

that an order directing a Company to furnish an 
account will not extend beyond, or include con- 
tributions, which accrued later than the date when 
the business of such Company was transferred to 
a limited Company. Fraser and Company v. The 
Bombay Ice Manufacturing Company (1905) 

I. D. R. 29 Bom. 107 

. Contract — Construe - 


tion— Custom of trade in Bombay— V endor and pur - 
chaser— Principal and agent — Goods ordered nett free 
godown— No remuneration fixed— Variance between 
'printed and written terms. Held, that according 
to the custom of trade in Bombay, when a 
merchant requests or authorizes a firm to order and 
to buy and send goods to him from Europe, at a 
fixed price nett free godown, including duty, or 
free Bombay harbour, and no rate of remunera- 
tion is specifically mentioned, the firm is not 
bound to account for the price at which the goods 
were sold to the firm by the manufacturer. And 
it does not make any difference that the firm 
receives commission or trade discount from the 


7. - 

Intermeddling with estates— Degree of interference- 
necessary * to charge executor— Account on fooling of 
toilful default— Practice — Limitation . — The plaintiff, 
brought a suit against the executors of the will of 
her grandfather, praying for a declaration that she 
was absolutely entitled to the property of her. 
grandfather and for an account of the property in. 
the hands of the executors. The plaintiff claimed as- 
heir and not under the will. Held, that she was only 
entitled to accounts for six years preceding the suit 
as she took no interest in the property under the 
will, and the executors were not trustees for her and 
•the property did not vest in them for any specific 
purpose in her favour. Such a suit is not a suit 
for the purpose of following such property in tie 
hands of the executors and trustees. Ayeshabai 
v, Eb rahim (1908) . X. Xi. It. 32 Bom. 364 

8. ■ Settled accounts — 

Errors— Action. The requisites for making 
an account a settled account depend on the 
circumstances of each case and the mode of 
dealing between the parties. Clancarty v.. 
Latouche , 1 Ball and Beatty 420, 428 » 
Parkinson v. Hanbury , L. R. 2 H. L . 1 ; 
McKellar v. Wallace, 5 Moo. I. A. 372 ; 8 Moo- 
P. C. 378 , referred to. If a settled account is. 
impeached for errors, particular errors must be- 
stated and proved and the same rule holds even, 
when the account has been settled, errors excepted. 
Where the plaintiff made no averment in his plaint; 
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ACCOUNT— contd. 


that accounts had been settled, but commenced ac- 
tion on the footing that no accounts had been ren- 
: Held, that the plaintiff could not after the 
id been tried out on that footing be allowed to 
convert the case into one for re-opening of accounts 
on the ground of errors contained therein. Proce- 
dure in account suits indicated, and that adopted in 
the present case condemned. In a suit for account, 
if liability to account is denied by the defendant, the 
question of accountability is to be tried first. It is 
only after an adverse decision against the defendant 
upon this question that he may be called upon to 
render an account. Hari Nath Rat v. Krishna 
Kumar Bakshi, I, L. R. 14 Calc. 147, referred to. 
Mohesh Chandra Bgsu v. Badha Kishoee 
Bhattacharjee (1907) , . 12 C, W. 3ST. 28 

9 . — — Principal and agent — 

Suits: for accounts — Contract in writing registered— 
Hypothecation of property— Suit to enforce charge — 
Limitation — Limitation Act (XV of 1877 ) Sch. 
Ily Arts. 89, 116, 182. Where a gomastha hypo- 
thecated certain properties to secure moneys that 
might be found due from him upon taking accounts : 
Held, that a suit by the principal, in which he not 
only asked for account^, but also sought to enforce 
the charge created in his favour, fell within Art. 
182 of Sch. II of the Limitation Act and was not 
governed by either Art. 89 or Art, 116 of the said 
schedule. Senible : A suit by a principal against his 
agent for accounts is not “ a suit for compensation 
for breach of a contract in writing registered,” when 
the contract between the parties is embodied in a 
registered document, and Art. 89 and not Art. 116 
of Sch. II of the Limitation Act should govern such 
■a suit. Motilal Bose v. Amin Chand Chatto - 
padhya, 1 C. L. J. 211 , doubted. Ashgar AM Khan 
v. Khurshed Ali Khan , I. L . R. 24 All. 27 ; 
Jogendra Nath Roy v. Deb Nath Chatter-fee, 
8 G. 17 . N. 113 ; Madhub Chunder Chuclcerlmtti 
v. Debendra, Nath Dey, 1 C. L. J. 147, followed. 
Hafizuddin Mondol v. Jadu Nath Saha (1908) 

12 C.W.N. 820 
s.c. I. Xi. R. 35 Calc. 298 


Suitf or account — 


Officer employed by Receiver— Discharge ofReceiver — 
Right of proprietor to sue for account— Agent and sub- 
agent. Where a Keeeiver was appointed in respect 
of certain properties about which there was a litiga- 
tion, in which the plaintiff was found to be the pro- 
prietor : Held, that a suit for account at the in- 
stance of the plaintiff does not lie against the 
lehsildars employed under the Beceiver as they were 
his sub-agents and were not liable to render account 
to the plaintiff. Jatindra Narain Achaeya 
Chowdhury V. Mohabam Akand (1908) 

12 a W. N. 1035 

: . 11. : Decree— No specific 

direction as to accounts in the decree — 
Court cannot direct accounts to be taken 
■ before the Commissioner when parties have 
arrived at an agreement after the decree — Appeal 
such an order—Practice. A decree of the 


account being taken between the parties but it was 
silent on the question as to how that account was 
to be taken, whether by the Commissioner or by 
some person selected by both the parties. The 
Court of first instance decided that where a direction 
as to account ought to have been incorporated in a 
decree when passed it was competent to the Court 
at any stage of proceedings to direct necessary 
inquiries or accounts to be made or taken. Held, 
on appeal, that as some account was taken under 
the decree by a person appointed jointly by the 
parties, a new agreement had come into existence 
superseding the decree, and the Court was not com- 
petent to make the order appealed against. 
Jehangir Cowasji v. The Hope Mills, Limited 
(1908) £ L. B, 33 Bom. 2 

13 . — Accounts, . suit 

for — Plaintiff in possession of account papers , if 
may be allowed to sue — Relief in equity to he 
granted only to honest plaintiff. A plaintiff who 
is in possession of the account papers cannot 
be allowed to sue the defendant for accounts, 
unless he produces the papers in Court with 
a succinct statement of what they contain and 
what the balance is, whether in his favour or 
against him. Until he does that it is impossible 
to call upon a defendant to answer a charge of 
misappropriation of money or being liable to the 
estate on the accounts. A person who seeks equity 
must do equity. Chand Ram v. Brojo Gobinda 
Doss , 19 IF. R. 14, followed. Upendra 

Kishobe Bai Chaudhuey v. Bamtara Debya 
Chaudhurani (1909) . . 13 C. W. M. 696 

ACCOUNT, ADJUSTMENT OP. 

See Limitation Act, 1877, Aet. 64 
(1859, s. 1, cl. 9). 

See Partnership — Suits respecting 

Partnership. 

1. Contract to purchase land — : 

Necessity to sell land for arrears. Where an es- 
tate was sold under a contract at 10 J years 5 purchase 
of the net annual rent collections, and various sums 
of money were left in deposit with the vendee to 
meet various charges which were expected to arise, 
and the amount of these charges was regulated by 
the vendor’s expectations, and formed portions of 
the stipulations of which the contract w r a.s com- 
posed, but the net annual collections eventually fell 
short of those expectations : Held , that the agree- 
ment at the root of the contract, viz., that the 
property was taken at 10-| years 5 purchase, should 
govern the whole transaction, and that the accounts 
between the parties should* be adjusted accordingly. 
In a suit to have an account taken of what was 
payable, and had been paid, by either of the two 
parties in pursuance of the contract, and to have a 
decree fox any balance found to be due to either — 
the contract distinctly providing for an adjustment 
after the net annual collection, and containing a 
stipulation that any injury accruing to the interests 
of one party by any laches in the payment of rent 


ACCOU NT-condd. 
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ACCOUNT, ADJUSTMENT OE— c oncld. 

by the other, should form a ground for compen- 
sation : — Held 9 that if was not necessary that the 
land should' be sold up for arrears in default of 
payment before the account could be adjusted ; and 
that even & decree, taken out by. the zemindars 
against defendant for the rents of the land in suit, . 
did not affect plaintiff’s claim to the money owing 
under the contract. Opendeb Harain Mookekjee. 
v. C4udabhur Bey . . 25 W. R. 472, 476 I 

2. Proof of adjustment — Pa rol 

evidence. The adjustment of an account may he 
proved by verbal evidence, and need not necessarily 
be in writing signed by the party to be bound. 
Purnima Chowdrain v. Nittanand Shah. 

B. L. R. Sup. Vol. 3 
W. K. E. B. 82 

ACCOUNT, STATED. 

See Imitation Act, 1877, s. 19— Ac- 
knowledgment of Debts; Sch. II, 
Art. 64. 

1. . Suit on account stated— Hypo- 

thecation bond for the amount due— Obligor 'present- 
ing registration of bond by denying execution . The - ! 
plaintiff sued (i) for registration of a hypothecation- 
bond executed by the defendant : (ii) in the alter- 
native, for recovery of the amount of the bond 
upon an account stated. The defendant denied 
execution of the bond, and that she had had any 
dealings or stated any account with the plaintiff. 
The Courts below disallowed the first claim as 
barred by limitation, and disallowed the second on 
the ground that the bond had effected a novation of 
the contract implied by the statement of ac- 
counts : — Held , that this decision was wrong, and 
that the plaintiff was entitled to sue upon the 
account stated. Sardar Knar v. Chandrawati , /. 
L. Jfi. 4 All 30, distinguished. Kiam-ud-din 
t\ It a J Jo - • . I. L. R. II All. 13 

2. Cause of action 

— Evidence of the existing debt — Fresh contract 
— Interest— Damdupat. In June 1883 the plaint- 
iff’s father advanced a loan to the defendant 
at compound interest. The account of this debt 
with interest was adjusted and signed from 
time to time. In June 1893 it was adjusted 
and signed, the amount found due being 112 8- 8-0. 
In February 1896 the plaintiff sued to recover this 
amount. Held, that the account (ruzukhata) was 
merely an acknowledgment of the debt and of the 
correctness of the calculation of interest upon it. 
Held , also, that the plaintiff was not entitled to 
treat the amount so found due as principal and to 
claim interest upon it. The debt to be sued on was 
the amount originally advanced, and the interest 
recoverable was limited by that amount according 
to the rule of damdupat. By English law an ac- 
count stated could be sued on as implying a promise 
to pay. Formerly this was the rule also in Bombay 
(as shown by the earlier cases), w r here the account 
was signed. If, however, it was not signed, it could 
not foe sued on as a new contract. The Indian 
Limitation Act required an acknowledgment or 
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admission of a debt to he signed : and an admission 
not made in the manner prescribed by law (Le., 
signed) for the purpose of preventing a debt from 
becoming barred does not imply a promise to pay 
it if it should become barred. According, however, 
to the later authorities, an account stated or ad- 
justed (ruzukhata) cannot be sued on as a fresh 
contract. The suit must be brought in respect of 
the original transaction, and the subsequent stated 
or adjusted accounts are only evidence of the debt 
arising from them, and serve to prevent the opera- 
tion of the Act of Limitation. Shankar v. Mukta 
I. L. R. 22 Bom. 513 
ACCOUNT, SUIT FOR. 

See Bengal Rent Act (VIII of 1869), 
s. 30 . I. L. R. 5 Gale. 303, 314 

I. L. R. 7 Cale. 89 
8 C. Is. R. 285 
16 W. R. 149 
3 C. Is. R. 444 
I. Ii. R. 20 Cale. 425 
See Deceee. . I. L. R. 28 Bom. 393 
See Dekhan Agriculturists Relief 
Act, s. 15D. . I. L. R. 16 Bom. 351 

I. Ij. R. 20 Bom. 469 
See Guardian Ward. X. L. R. 34 Calc. 892 

See Guardians and Wards Act, s. 41. 

X. L. R. 22 All 332 

See Interest. X. L. R. 31 Cale. 233 
See Limitation. 8 C. W. N. 113 

See Limitation Act, 1877, Sch. II, 
Art 89 . .1. L. R. 24 All. 27 

See Mortgage — Accounts. 

See Partition— Jurisdiction of Civil. 
Courts in Suits respecting Parti- 
tion . . X. L. R. 28 Cale. 769 

See Partnership— Suits respecting 

Partnership. 

See Plaint— Form and Contents of 
Plaint— Frame of Suits generally. 

See Practice— Civil Cases— Stay of 
Proceedings. I. L. R. 30 Calc. 627 

See Probate and Administration Act, 
s. 98. 8 C. W. N. 113, 572, 578, 625 

See Small Cause Court, Mofussil— 
Jurisdiction — Account, suit for. 

See Valuation of Suit — Suits. 

X. B. R, 9 Bom. 22 
I. Is. R. 12 Bom. 675 
I. L. R. 13 Bom. 517 

X. __ Liability to account — Admi- 

nistrator General as executor of the surviving 
trustee of religious endowment An account was 
decreed against the Administrator General, who had 
been appointed the executor of the last surviving 
trustee under the will of the founder of a religious, 
institution. Thacoor Dass Sett v. Hogg 

Cor. 68 
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ACCOUNT, SUIT ‘FO’R—contd. ACCOUNT, SUIT FOB- 

2. Lumbardar — Account of rents held that his title was extingi 

uncollected . Meld , that a lumbardar is ordinarily Held, that plaintiff, having n< 

bound to account for rents not collected if he property, was not in a positic 

does not exercise his power of distraint with a trespasser and to call upon 

-due diligence. Sees Bam v, Chait Bam the past administration of th 

2 Agra 268 ing : and further, that the s 

& - Account o* rents one to remo y e .the defendai 

uncollected . Held, that a lumbardar is not liable establish plaintiff s title to t 

ior the rent which he, without any wilful default on , faltare of this, to secure tl 

on Ms part, has never received, if he shows that and P ro P er Person to fill def 

he has done his duty in endeavouring to collect count was only prayed for c 

the same. EnayetHossein v. Gholam Ally therefore, the plaintiff i 

2 Agra 276 ±or an account of the- past 
. __ _ trust, as a person interested 

. 4 * - Mahomedan widow in posses- Manally Chenna Kesav^ 

sion for dower — Suit not framed for an account. 

In a suit by the only brother and heir-at-law T a 

of a Mahomedan of the Shiah sect, claiming J' — 7 ~Z Jjanaj, ° r< r 

the whole of the deceased’s estate, and for mesne °P . 

profits, the issues raised by the pleadings were, , cC ^*3 , r 

first, whether a marriage had taken place between ecree \ P al ^^ s 
-the deceased and the party in possession, who *^ ears m f a y our of the defer 
claimed to be Ms widow, and, secondly , the validity an nual rent payable by ms 

of a deed of dower executed by the deceased in under instructions fro 

her favour. The Courts in India found these is- ±rom time to time Govern] 

sues in favour of the widow, and dismissed the suit. expenses of litigation, etc., or 

The Judicial Committee, in affirming the Court’s tjiose sums against 

decrees upon these points, held further that al- under the lease ; no sum of 

though the estate of the husband was hypothecated y anc *y or otherwise fiom th 

ior the dower, yet as the heir-at-law would be mto the hands of the defend 

entitled to the residue after satisfying the widow’s °f the lease, the plaintiff s mst 

claim, he was by right entitled to an account, but J he defendant for an accouni 

-as the plaint was so framed as not to admit of an an acc ount was ^ mam 

account being taken, the appeal was affirmed, with- ®{ U P y et y^ e en the parties as ci 

out prejudice to a suit being brought for adminis- smiply that of landlord and 

tration of the deceased’s estate upon the footing of f lief which the plaintiffs cou. 

the marriage and deed of dower being admitted in -? r was a decree ■ for ■ rent, 

the suit. Ameeroonnissa v. Moradonnissa Bhekdhari Lal v. Badhsii 
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ACCOUNT, SUIT FOR- confd. 


a 


-Suit by •principal 


x '!f pi *'*»»#*» 

for an account — Obied of a decree for an account 
as distinguished from a decree made upon the 
hearing — Costs. A continued agency, or em- 
ployment as dewan, for the purpose of drawing and 
expending the money of a principal, resulted in a 
suit by ; the latter, who alleged that more had been 
drawn than expended for him, and that a specific 
sum, or balance, stood against the defendant, hav- 
ing been misappropriated by him. The principal 
claimed also any further sum that might be proved 
to be payable. The dewan having denied the re- 
ceipt of the money and any kind of accountability, 
it was found against him that the relation of agency 
existed between the parties. But, on the ground 
that it was impossible to decide, upon the evidence 
adduced at the hearing, how much of the principal’s 
money was unaccounted for, though the attempt 
had been made to prove a balance due, the Appel- 
late Court dismissed the suit : — Held, that such a 
suit was essentially one for an account, and that the 
Courts below should have followed the regular 
course, viz., to order an account to be taken of the 
defendant’s dealings with plaintiff’s money. This 
was without any expression of opinion that, in a 
suit for an account, an issue may not be raised, at 
the outset, so clearly as to be ready for decision. 
But the general rule being the other way, this 
suit was an example of it. Hurrinath Rai v. 
Krishna Kumar. Bakshi 

I. Ii. R. 14 Calc. 147 ; X.. R. 13 I. A. 123 

pO. — Form of suit for 

account— Procedure on taking accounts— Civil 

Proceduce Code (Act X of 1877), ss. 250, o95 , 
and 896, Sch. IV, Form 157— Form of keeping 
accounts of joint property in mofussil . In a suit 
for an account by a principal against his agent, 
the plaintiff should ask in his plaint that a proper 
account may be taken. If the defendant is found 
liable to render such account for a certain period, 
the Court should make an interlocutory decree de- 
claring that he is so liable, and direct him to file an 
account in Court within a fixed period. This decree 
may be enforced under s. 260 of the Civil Pro- 
cedure Code. After an account has been filed, 
the plaintiff should be allowed reasonable time to 
examine it. If the objections are numerous, the 
procedure prescribed by ss. 394 and 395 and Form 
157 of Sch. IV to the Code should be followed. 
When the accounts have been taken, the Court 
must determine the amount due, and the final de- 
cree should be for the payment of this amount, and 
also, if necessary, for the delivery of any papers, 
vouchers, or other documents which have come into 
the hands of the agent in the course of his employ- 
ment. Form of keeping accounts of joint property 
in the mofussil considered. Deg- amber Mozumdar 
v. Kallynath Roy . !• 

y C. ii. it. 54oo 


ACCOUNT, SUIT FOR — contd. 

1865. It was alleged in the plaint that M “ left 
India in 1858, and has since resided in Scotland ; 
that at the time he left he was, and still is, possessed 
of extensive property in the Province of Bengal, 
chiefly landed property that T and afterwards T 
and F were his agents and managers. In his 
written statement, M stated that “ in the month of 
June 1861, the deceased rendered an account to the 
plaintiff showing that all moneys due to him by the 
plaintiff in respect of his salary and commissions up 
to the 31st January 1861, being the whole of 
deceased’s claim against him up to that date under 
their above-mentioned arrangements, had been duly 
paid by the plaintiff. In the month of April 1865, 
deceased transmitted to the plaintiff the agency 
accounts of himself and his firm with the plaintiff 
in continuation of the accounts rendered by him as 
mentioned in the preceding paragraph, brought 
down to the end of February 1865 ; and again m 
May 1865, the deceased transmitted the continua- 
tion of the said account brought down to the 30th 
April preceding, being the date of the termination of 
the agency. The said accounts rendered have been 
examined by the plaintiff, who verily believes that 
the true balance now due to him thereon exceeds 
R 1,00,000, without including interest.” There 
was no allegation in the plaint, written statement, 
or opening of counsel, of fraud or specific error. 
Held, that M, in his plaint and written statement, 
had not disclosed any cause of action. 
v. Temple . . 2 Ind. Jur. 1ST. S. 333 


11 , 


Fraud or specific 


error in account , allegation of. M sued for an ac- 
count of all moneys received and paid on his behalf 
by T , deceased (represented by his widow), and 
F as his agents from 1st August 1859 to 30th April 


12. Suit against go - 

masia Duty of Court to look into accounts . In 

a suit against a gomasta to obtain accounts of 
moneys which had come into his hands, it was held 
that it was not enough for the lower Courts to make 
a decree ordering the defendant to render nikash 
papers to the plaintiff : it was the business of the 
Court to have these papers brought before it and 
examined, and to determine whether they were 
correct and fair accounts between the parties. 
Shushes Shekhtjr Audhikaree v. Sttleem Biswas 

22 W. R. 191 

_____ Decree for account 

against agent. Where a decree requires an agent to 
render accounts, he can only discharge himself by 
accounting for all the moneys that have come into 
his hands, and it is always open to the decree-holder 
to show that this has not been done. Wooma- 
nath Roy Chowdhry v. Sreenath Singh 

15 W. R. 260 

14 l. Refusal to account— Destruc- 

tion of account books. Where a defendant 
refused to render accounts, and there was evidence 
of spoliation of the banking books, the Court charg- 
ed him with the principal sum for which he was 
accountable, with interest at 12 per cent, per 
mensem in lieu of the profits he failed to account for. 
Rampershad Tewarry v. Sheo Churn Doss, 
Thookra v. Rampershad Tewarry 

10 Moo. I. A. 490 


15. Right to re-open settled ac- 

count— Principles of Court of Equity in re-open - 
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ACCOUNT,. SUIT FOR — concld, 

ing : gmsowifds—Prhicvples . . which regulate a Court 
of.- .Equity- -in opening stated and settled accounts . 
Accounts of long standing and great complica- 
tion of a mercantile firm at Calcutta, one of the ■ 
partners of which afterwards acted as agent in Eng- 
land, involving charges for agency and partnership 
transactions, were mutually agreed to be investi- 
gated and closed. After long negotiations and 
discussion respecting some of the charges, an agree- 
ment waspome to, 'the parties agreeing to strike the 
general balance at a given, sum, reserving one item 
of the account, amounting to a considerable sum, 
for future investigation. This reserved item was 
subsequently settled by the acceptance, of a bill of 
exchange for a lesser amount, as such reserved item, 
if re-opened, would have disarranged the settled 
general account. The bill of exchange was dis- 
honoured and an action brought to recover the 
amount. A bill was then hied for an injunction for 
the cancelment of the bill of exchange, and praying 
that the accounts so settled might be opened. The 
Supreme Court at Calcutta held that the reserved 
item being left open was evidence that the account- 
was not finally closed, and decreed the accounts to 
be opened, referring the cause to the Master. On 
appeal, held by the Judicial Committee (reversing 
such decree, and dismissing the bill with costs), 
that the transact! >n amounted to an adjustment of 
the general account between the parties, subject 
to the 'reserved item which was subsequently settled, 
and that the accounts so settled and closed could 
not, in the absence of fraud, be re-opened. Mc- 
Keller a Wallace, » , 5 Moo. I. A. 872 

16. Impeachment of 

accounts on. ground of fraud — Mode of proof — Re- 
opening of accounts. Where accounts are im- 
peached on the ground of fraud, two or three 
instances of particular items, which can be taken 
as false and fraudulent, must be brought to the 
notice of the Court before it can bs called upon to 
order the accounts to be re-opened from the first. 
Williamson v. Barbour , L. R. 9 Gh~ D. 529, followed. 
Boo JlNATRQO %\ S.ha Nagar Valab Kanji 

1. X. R. 11 Bom. 78 


Running account for por- 


tion of which hundis are given— Obligation 
to sue on hundis. Where there is a. running account 
betw een the parties, a portion of which relates to 
an amount due upon dishonoured hundis, plamtifi 
is not bound to sue upon the hundis, but may base 
his claim upon the running account. Ram Chand 
V . Punna Lad . . . . 3 N. W; 323 

Necessity to go into accounts 
fits. The mere fact that in a 
a co-sharer it is necessary to 
the accounts will not alter the character 
ot the suit and make it one for settlement of ac- 
counts., Babee. Been v. Doorga Pershad 


ACCOUNT BOOKS, ENTRIES IN— concld. 

See Evidence — Civil Cases — Accounts 
and Account Books. 

Bee Promissory Notes— Assignment of 9 . 
and Suits on, Promissory Notes. 

I. X. R. 29 Calc. 33 4 

ACCOUNT SALES. 

See Evidence— Civil Cases— Account 
Sales . - . 5 B. L. E. 619 

2 Ind. Jur.N. S. 5 
6 Bom. O. C. 39' 

See Principal and 'Agent — Commis- 
sion Agents I. Xu R. 16 Mad, 238 


ACCOUNTANT. 

See Bankers 


I. X. R. 16 All. 88 


ACCOUNTS. 

See Account — Suit for — . 

See Decree — Construction of Decree — 
Account. 

See Decree— Form of Decree— Ac- 
count. 

See Mortgage — Accounts. 

keeping two sets of— 

See Bombay Tolls Act, s. 7. 

I. X. R. 20 Bom. 688 

- — mutual accounts- 

See Limitation , Act, 1877, art. 85. 
Procedure. Procedure to be observed 


in a judicial enquiry into accounts laid down. 
Alai Ahmad alias Boolaki v. Nusibun 

24 W. R. 70 

See Commissioner for taking Accounts. 

5 a W. N. 692, 

See Interest— Miscellaneous Cases — 
Accounts. 

See Mortgage— Accounts. 

See Receiver . 5 C. W. N. 223- 

— adjustment of, in execution— 

See Civil Procedure Code, s. 501. 

6 C. W. m 710 

by guardian— 

See Guardians and W ards Act (VIII of 
1890), ss. 34, 41 . 5 0. W. N. 207 

ACCRETION. 

1. NEW FORMATION OF ALLUVIAL 
LAND .... Col 
(a) Generally . . . 61 




DIGEST OP CASES. 


ACCRETION — conid. 0 0 j 

2 . RE-FORMATION AFTER DILU- 

VI ATI ON . . # ijg 

3. PROCEDURE . . ' 76 

4 ‘ BIG SF 0:P PURCHASERS TO 
ACCRETIONS . . . 71 

See Bengal Regulation SI of 1825. 
See Evidence— Civil Cases— Maps. 

X. Xi. R. 27 Gale. 336 
4 C. W. N. 113 
See Hindu Law. I. L. E. 31 Mad. 321 

See Landlord and Tenant— Accretion 
TO TENURE. 

See I imitation Act (XV of 1877). ' 

12 C. W. N. 910 
See Malikana . . 7 C. W. N. 846 

See Regulation XI of 1825, s 4 

13 C. W. asr. 266, 269 
assessment of, to revenue— 

See Act IX of 1847. 

See Evidence— Civil Cases-Maps. 

I. Xj. E. 30 Calc. 291 

— suit for alluvial land— 

Nee Limitation Act, 1877 . 

I. h. E. 29 Calc. 518 

1. NEW FORMATION OP ALLUVIAL LARD. 
(a) Generally. 

h' : — - Peng. Eeg. XX of 1825 Ben- 

theri!|"o a f tlt ulrf \ 825 r S « rdS aC ° reted land 

111 ™#; * that party to whose estate the land is an 

"f““’ “d does not divide the accreted land 
.avoiding to the extent of each party’s loss by 
■diluvion. The mere fact of a lessee having received a 
mahkana allowance from the Collector during the 
peiiodof h 1S temporary lease will not bar the right 
to a permanent settlement of any party who, under 

ChttvL°u a o UVi °“’ “ entitIed to ^ttlement. Cally 
uwTT™ E Chowiihehy Monikurnika Chow- 
DHEAIN • W. E. 1864, 149 

Bissessuree Dossee v. Kalee Koomar Roy 

18 W. E. 198 

«Jwi-T Be:Q S- Ee g- XI of 1825, s. 4, 

apphcation of. Cl. 1 , 4 , Regulation XI 

onl y t0 lan ds gained by alluvion 
° radua % ° r ^ddenly, and not to lands exist- 
ng as waste la,nd subject to inundation and in one 
.yeat rendered cvlturable by a deposit of earth by the 
nver - Ramjeeawan Rai V. Deep 
Harain Rai . Agra F. B. 78, Ed. 1874, 60 

AS asr" 1 10 1 wSS si-s! 

irom the recession of 1 nver or sea, and has no appli- 
cation to land formed by the drying-up of a bbjl or 
marsh. Suroop Ghwnder Mozoomdar v. Jardine, 

An-nn^w ^° ’ 334, relied on. Khondekar 

-Abdul Hamid v. Mohini Kant Saha 

4 O. W. N. 508 


ACCRETION — contd. 

1. HEW FORMATION OF ALLUVIAL 
LAND — contd. 

(a) Generally —conid. 

sLltr,**!' 

does not den % 4 Hegulation XI of 1825 
bUitv of ?-' ltS °P e ^ ti0n onthe cap*. 

WpiSA tr 

thT wsTa ° r L n0t ’ the , C ! aUSe a PP !i <^ "here 

bv the ri been gained by gradual accession 
“ y ,i„ 1 r ? oessiot i of » . nver. In the case of 

eKSSF-T the f din t ry ; u!e 0f MqnWtiou 

f £ ® ° iptlon does not apply, but each accretion 
* „^ u , rs ., comes nnder the sa m e title as that 
upon which the land to which it is made is held. 
Debi -oakhsh Singh v. Tirbhawan Singh 

I. L. R. 10 All. 238 

5. — - — Suit for accreted 

tana. In a suit for possession of alluvial land, 
which plaintiffs claimed by right of accretion 
under the pro visions of Regulation XI of 1825 and 
in which the question of accretion was put in 
issue, the lower Court’s judgment was held not to be 
good in law, because it contained no clear finding as 
to whether the lands in dispute had re-formed on 
the original site of diluviated lands of plaintiff’s 
estate or whether they were accretions to that estate 
by recession of the river. Wise v. Juggobundqo 
Bose • • . > 12 W. R. 229 

Affirmed on review, Juggobundoo Bose v. Wise 

12 W. R. 409 

6. — - - els. 1 and 3. In a suit for 

possession where certain lands were decreed to 
plaintiff on the ground that, having formed 
opposite ito his villages, they subsequently 
became contiguous thereto by the gradual silting up 
of the bed of the river which had previoush/flowed 
between : Held, that the decision wasnotinconfor- 

1 or ch 3, s. 4, Regulation XI of 1825, 
and that it was necessary to determine how the land 
formed, whether it was thrown up as an island in the 
bed of the nver, or was formed by gradual accretion 
to an estate ; and if by gradual accretion, to what 
lands it so accreted. Unnopoorna Debia v. Sbee- 
mutty Dassee . . . 14 W. R. 254 

ia ~ ~~ — — Proprietor of re- 

sumed melal. The Government, when it holds 
a resumed mehal on its rent-roll as its kha* 
property, holds it as, and with all the rights and 
habihties of, a private zamindar, and is therefore 
entitled, under Regulation XI of 1825, to claim 
accretions to the khas estate. Collector of Pubna 
V. SURNO MOYEE . 4 J'J Jl' |gg 

, — — Suit for possession of ehur 

lanas. lbe plaintiff sued for possession of a ehur 
whieh he alleged had accreted to the remnant of the 
plaintiff s original estate, which had been left when 
r ® st of Il]S estate was washed away: Held, 
that the Court must decide what particular parcel (if 
any ) was the remnant of the original estate, and must 
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ACCRETION* — contd. 


1. NEW FORMATION OF ALLUVIAL 
LAND— contd. 


(a) Generally —contd. 


also decide whether the chur claimed was formed by 
accretion to that remnant. Rashmonee Dossee v. 
Bhtj^onath Bhuttacharjee . 12 W. R. 252 


9. — Land forming bed of canal 

— Beng. Beg. XI of 1825, s. 4, cl. 4. Land form- 
ing the dry bed of a canal belongs to the estate 
in which the canal itself was included. In cl. 4, 
s. 4, Regulation XI of 1825, the words “subject 
to the provisions stated in the first clause of the 
present section ” do not apply to the formation and 
position of the newly -accreted land, but to the 
owner’s rights in them in relation to the Govern- 
ment. Syoollam v. Bhutton 10 W. R. 08 


10. Accretion to estate on oppo- 

site side of river. Accretion on one side of a 
river is not claimable as belonging to an estate on the 
opposite bank. Pdnchanun Mttllick v. Heera 
L all Seal .... 1 W. B. 173 


11. Gradual accretion— La hU- 

rajdar. Gradual accretion may be claimed by a lak- 
hirajdar as his property. Puthuram Chowdry v. 
Kuthenarain Chowdhry . 1 W. R. 124 


12. Right of zamindar to accre- 

ted land. As long as any portion of an estate is in 
existence, the zamindar is entitled to claim the land 
accreting to it as forming by law part of that estate. 
Bhoobunmohun Sircar v. \\ atson & Co. 

W. R. 1804 04 


18. — Accretion to riparian vil- 

lage^ — “Ancestral” 'property — Alluvial land — 
“ Ancestral ” riparian property — Alluvial land 
held on same title as riparian land. Held , that 
the ownership of alluvial land which had accreted to 
a riparian village must rest upon the same title as 
that upon which the original village was held, and 
that, as the riparian village was ancestral, the 
accreted property must be ancestral also. Ram 
Prasad Rai v. Radha Prasad Singh 

I. L. R. 7 All. 402 


14. - — — Evidence — Alteration of sur- 

face of land — Obliteration of landmarks. The 
question whether land is formed by gradual accre- 
tion depends on evidence ; but it would he an error 1 
in law to consider it as conclusive of that fact that 
the surface of the land had all been changed, and the 
marks all obliterated, so that no old houses, or 
trees, or mounds, or vestiges of boundary could be 
found, and that all the surface of the land was fresh 
land which had been brought down by the river. 
Lopez v. Maddan Mohan Thakur , 6 B. L . B. 121 , 
commented on. Pahalwan Singh v. Mahessur 
Buksh Sing. Mahesstj^ Btjksh Sing v. Meg- 
burn Sing : . ; ’ , SB. L. R. 150 

16 W. R. P. C. 5 

15. Accretion by washing away 

lands of another. The party to whose lands new 
formations accrete is entitled to them, though the 


ACCRETION-— contd. 

1. NEW FORMATION OF ALLUVIAL 
LAND — contd. 

(a) Generally— condd. 

accretion may have been caused by the washing 
away of the lands of another person. Adoo Mean 
v. Shibo Soondooree . . 21. R. 295 


(b) Rivers or change in course of Rivers. 


16. Gradual accretion from 

river receding — Riparian proprietors — Beng. 
Beg. XI of 1825, s. 4 , cl. 5. In a suit for lands gra- 
dually gained by recession of a river the plaintiffs 
and defendants are equally bound to prove their 
titles, and where they fail to do so, the accretion 
under the 5th clause of s. 4 of Regulation XI of 
1825 should he so divided that the owners of the 
land forming each bank of the original bed of the 
river must receive the land newly formed opposite 
their respective holdings. Bhageeruttee Dabea 
v. Greesh Chunder Chowdhry . 2 Hay 541. 


17. _ Gradual accretion from 

river. Land gained from a river by gradual accre- 
tion belongs to the owner of the adjacent soil by the 
title of occupancy. Nasavanji Pestanji v. 
Nasarvansi Darasha 

2. Bom. 860, 2nd Ed., 845' 


18. — — — Nadi bharati. 

Nadi bharati, or land raised out of the river, is not 
an accretion, and belongs to the person to whom 
the river was re-leased by the Resumption Autho- 
rities. Hari Kishore Dutt v. Collector of 
Dacca ... 8 B. L. R. Ap. 116 


19. Bed of navigable rivers. 

The East India Company as representing the Indian 
Government had a freehold in the bed of navigable 
rivers in India, and to the land between high and 
iow-water mark. Land formed by gradual accre- 
tion belongs to the owner of the adjacent soil. Doe 
d. Seebkristo v. East India Company 

6 Moo. I. A. 267 


20. Land dry only in dry sea- 

son below high-water mark — Private pro- 
perty. A strip of land which, in the dry season only, 
is left dry between the permanent bank and the 
river cannot be private property until it rises 
beyond high-water mark, so as to become fit for 
cultivation ; and when it does so rise, the public will 
be entitled to the same access to the river as before. 
Odbiranee Narain Koomaree v. Nawab Nazim 
op Bengal . . . . 4 W. R. 41 


21 Beng. Reg. XI of 1825, s. 1, 

el. 4 — Right of jalkar. Before cl. 4, s. 1, Regula- 
tion XI of 1825, can have the effect of depriving a 
party of the title given by cl. 1, the opposite party 
must prove that the land in question was the bed of 
a small and shallow river which, with the jalkar 
right of fishing over it, was recognized as the prop- 
erty of such opposite party. Ram Shurn Shaha 
Bhote Kinkur . . . 14 W. R. 28& 
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ACCRETION! — contd. 


AC CRETI01N —con id. 


22. — Land accreting from bed of 

khal. Land which accretes to an estate from the 
bed of an adjoining khal, not being a canal, but a 
river, belongs by law to the owner of the estate. 
Dataram Nath v. Eshan Chunder Law 

11 W. R. 110 

23. Change in course of river — 

Alluvion and diluvion . Land gained by the gradual j 
accession of a river, and added by the operation 
of nature to As tenure must be held to be As 
property, although it be also established by evidence 
that this land has re-formed on a site which was 
formerly part of B’s property. If it should be 
proved that the river flowed over the original site, 
•and, receding, left the new formation and a fordable 
ehannel between it and B’s property, B would be 
entitled to retake possession of the newly-formed 
land on the old site, and he would not be deprived of 
it because the river was either fordable on As side, 
or had wholly dried up. Maseyk v. Hedger 

W. B. 1884, 306 

24. — — Land capable of 

identification. Semble : That the general law of 
alluvion in India, as well as in Europe, does not 
•entitle a landholder to land which is annexed to his 
estates by a sudden change in the course of a river, 
and is still capable of being identified as part of the 
•estate of another. Isree Singh v. Shubfoodeen 

1 N. W. 142, Ed. 1873, 224 

Peagdtjtt Raoot v. Luchmun Pershad 

3 3ST. W. Ill 

25 Beng. Reg. XI of 

1825, s. 4 , cl. 2 — Land separated from estate. 
When a party has proved that land which formed 
part of his state has, by a sudden change in the 
course of the river, been separated, he is entitled to 
recover such land tinder cl. 2, s. 4, Regulation 
XI of 1825. Rai Manik Chand v. Madhtjram 

3 B. L. B. P. C. 5; 11 W. B. P. C. 42 
13 Moo. I. A. 1 

28. Lands bounded by river — 

Custom of dhardhoora — Riparian proprietors. 
Held, that the mere fact that the river forms the 
constant boundary between two districts cannot, in 
the absence of any dhardhoora custom, affect the 
rights of riparian proprietors. Dhoolhin Htjrpatjl 
Koonwaree v. Ubrttck Singh . 3 Agra 18 

27. Boundary fluc- 

tuating — Agreement as to mode of fixing boundaries 
— Riparian proprietors — Custom — Beng. Reg. XI 
of 1825, s. 2. The plaintiffs sued to obtain possession 
of land on the ground of the existence of a custom in 
the district that where land which had once been 
. alluvial lies between two branches of a river, or two 
rivers, and from time to time the volume of water 
shifts, so that alternately one of those channels is 
4eep, and the other is fordable, then the whole of 


such intermediate land belongs to the land-owner on 
the side of the ehannel which at any given time is 
fordable. Held (without deciding whether such a 
custom falls within s. 2, Regulation XI of 1825), that 
no clear and definite usage had been established. A 
fluctuating boundary between ziDas does not neces- 
sarily affect the rights of landed riparian proprietors. 
An ikramama between two zamindars as to the mode 
of determining the boundaries of their estates, in the 
event of changes in the channel of river, cannot bind 
persons claiming under one with whom the perpetual 
settlement was subsequently made as to the lands in 
his possession, he being a stranger to that ikrarnama. 
Bissessurnath v. Mohessur Btjksh Sing Baha- 
DOOR . 11 B. L. B. 205 : 18 W. R. 160 

L. B. I. A. Sup. Vol. 34 

28. Accretion by 

gradual accession — Riparian proprietors — Effect 
of sudden change in course of boundary river — Beng . 
Reg. XI of 1825, s. 2, and s. 4, els. 1 and 2. The 
lands in suit in Tirhoot were settled under Regu- 
lation XT of 1825, s. 4, cl. 1, with the plaintiff’s 
predecessor in 1837, as the proprietors of an 
estate to which the lands had become an accretion 
by gradual accession, and the plaintiffs continued in 
possession thereof till the expiration of the settle- 
ment in 1847, which was made on the same 
principle. Prior to the renewal of that settlement 
in 1857, the river, which was to the south of the 
plaintiff’s zamindari in Tirhoot, and to the north 
of the defendant’s in Sarun, has suddenly and so 
completely changed its course that the lands in 
suit, which were formerly on the north side of the 
river, were capable of being identified on the south 
side of it, and were, notwithstanding, summarily 
settled with the defendant, who obtained possession 
of them : — Held, that in the absence of proof of 
usage within the meaning of s. 2 of the Regulation, 
that the river should be not merely the boundary be- 
tween the two districts of Tirhoot and Sarun, but 
also the boundary between the two zamindaries, 
the plaintiffs were entitled to the lands. Raghoo- 
bur Dyal Sakoo v. Kishen Pertab Sahee 

L. B. 6 I. A. 211 

29. - — New formation 

of alluvial lands — Rivers or change in course of 
rivers— Tidal navigable river — Cause and nature 
of variation in high-water line. The rules of 
English law, according to which the rights of the 
Crown or of riparian owners to accretions caused by 
alluvion are determined with reference to the 
character of the river and the manner in which the 
accretion is occasioned, are applicable in British 
India unless excluded by enactment or local usage. 
Accordingly, where a rapid variation in the natural 
high-water line of a tidal navigable river in Malabar 
bad been caused by acts unlawfully done by the 
tenants of the riparian owner Held " that the 


1. NEW FORMATION OF ALLUVIAL 
LAND — contd. 


L NEW FORMATION OF ALLUVIAL 
LAND — canid. 


(6) Rivers or change in course of Rivers — 
contd. 


(6) Rivers or change in course of Rivers — 
contd. 
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i 'NEW FORMATION OF ALLUVIAL 
LAND— contd. 

(M BOTB3 oa CHAWW » COTJESE Of RlVEBS- 
1 concld. 


the accretion caiisea uy ' 

of Stats for Ikdia * KApinmuTT ^ 36 9 

p _ Changes in a 

Zion ly f f°7 of a river 

0 / 1825, s. 4 <«»• i “™j- ; 4d upon either bank, 
changing its toS®® *>«*’ f ° U ° W te 

alternately detaching , ded to the opposite 

by the effect that land course more to the 

tank. The river having defendant’s 

east than its original one, the area side, 

*• p.nf sr&sJa ■- — — * 

inasmuch a- the n bank . 


1 NEW FORMATION OF ALLUVIAL 
LAND— contd. 

(e) Chubs ob 1st, Aims a r bavigable Rivebs 
v 1 — contd * 

perty, belong to the P ro P r ^® tor ^ e Action, churs 
liver ; but by cl. 1 of tta same^ s ^ 

thrown up m rivers, nt remains in the 

ownership of the neus tenure of the riparian 

public are an incremen . tbey are annexed. 

owner to whose land bein" in another 

The fact of the right of fishe y ^ operation 
person, does not take the^eoutofthc op ^ 
of the former clause. Chundebmohe| ^ R g4 
eaik v. Chowdheaxk j *_ Mw . m __ Ee _ 

formation — Title — Bcng. Reg. XI of 1825, e. 4. 


q western mue, 

inasmuch" as~ the iiver Sometndlf 

appeared entirely on Ihe ^ eagtern s j de was also 
the plaintiff s vdlageo^ oontinuing its eastward 

earned awa-y, t change, in the opposite 

tendency. By a t " resu med its original channel 
direction, the current efect that tbe piece 

more towards tbe we , ^ defendant’ s village, 

of land that bad ^ tbe east bank 

and bad been submeio _ in river’s course, 
during tbe above eban^ site oa tbe east 

- emerged m tbe en ■ „ wag identifiable. But 
bank. This “ed L d bank n0 w claimed 

the owner of the villa eon o(iig rty> which 

it as an accretion by aim o ^ of property 

it adjoined. H ^ > owner tbe defendant. The 
remained in tbe origin v .p laa ’ e on the eastern side 
owner oi the adjoin^ ^ it either under cl. 

could not make Ota . 1 ^ 0 ^ ^ rf ^ or 

1 , under el. 5, of s. 4 ■ » . There was n o 

in virtue of any tn<> I i to bim 0Q account 
proof of a custom .Ptbere had been no gain to him 
of contiguity, and within the meaning of 

from the river by a huvion w ^ Nath 

the Regulation. 3iOWS | L E . 27 Calc. 768 
Kuitwab. • • * L. R. 27 1. A. 81 

4 C. W. 3ST, 555 

(c Him IS navigable Rivees. 
w toRS 011 Accretion to chur-i«. 
Jt*aU .An the 
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of ms, ohur land bdrags w the ^opnetor of 
::^df^he^^hie T= 

SmBGHtmDER Ghettuck * •' 5 R. 139 

formation of 

33* n ■■ yr iQox a s. els . 1 and 4— 

* * *• 1 *• 


form.ation^Tith Bmg^ W ^ / f ri ; er? and 

Where a 0 ^ or “ld by the recession of the river 
was settled with A, ana oy v & deposit on 

new land appeared, w though adhering to 

the ancient site of B s lands, M xhcfirst rule 

the chur, itwasheld tobeB^na ^ ^ ^ 

established by s. , >? ‘ , 0 tber than that com* 

apparently contemplate land ^ “ r g ““ ed by gradu al 
m0 nly known asalluvio ^ -,1 mentum Mena 

and imperceptible accretion, provision m 

of the civd law. There is no ^ ^ has been 
the Regulation . ^ etor by the encroachment 
lost to the onginalp p y a f ter dilu viation, re- 

of the sea or a n ver, and wh , a ^ and there 
appears on the recession , t _ tbe original pro- 
is nothing to takeaway l ^ ^ determined by 

prietor s right , suen. and ; us tice under 

tbe general principles <) | A 3 tit | e founded 

the 5th rule oontal "® bi “ d identification of land 

on the onginaiownershi^^d d _ tQ ^ 

re-appearing is to he P ^ rf j Ban* 

formation on that sire. y 4 . m, Lopez 

i sassriSTn*} *_*. j. * •?. 

fSfSJSL iV Gh “ 

v. Mahomed -g 4.QQ : 18 W. B. 113 


Beng. Beg . XI of 

a , 9 « diluvial land be surrounded by 

vs 

«. Ameebuhkissa Khatoo 2 w _ B _ 127 

Wise «. Abdool At.i • • ‘ „ m 

I POBESK Nabain Rai *. Watsoe 5 W. R. 283 
Formation of chur— Allu- 

36. . 18 o 5 s . 4— Re-formation 

| mon—Beng. *^ ^ ^ lati on XI of 1825 , a right 
o» old s*te. unaer al] .. T : on fr 0m a river 

of property in land § al “ b ^ pert , yo f an individual) 

(the bed of which is notth p op y land is 

is acquired in two mode te first, « recesa rf tbe • 
gained by gradual aocesaon by porty 0 f the 

river, in which ease h becomes m^p^ ^ w 
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ACCRETION - — contd. 

1. NEW FORMATION OF ALLUVIAL 
LAND — contd . 

(c) Churs or Islands in navigable Rivers 
■—contd, 

is thrown tip in a large navigable river, and the 
channel between such chur or island is fordable at 
any season of the year, the accession is an accession 
to the land or tenure most contiguous. Mohini 
Mohttn Doss v. Juggobundoo Bose 

9 W. R. 312 


ACCRETION — fjtitd. 

}. NEW FORMATION OF ALLUVIAL 
LAND -cmtd, 

(c) C'HtKs or Islands in navigable Bivebs 
■ — contd. 


37. 


Gradual accre- 


40. 


— Bcng. Meg. XI of 


lion — Land “ most contiguous ” — Beng. Meg. XI of 
1825, s, 4, cl. 8. The land “ most contiguous 55 to a 
chur, as that phrase is used in Regulation XI of 
1825, s. 4, cl. 3, is intended only to comprise the 
estate or estates with which the chur comes into 
contact along the length of tbe fordable part of a 
channel ; and the whole chur becomes an accession 
to the land and part of the tenure of the party to 
whom such estate belongs, and no portion of it will 
cease to belong to him merely by reason of the deep 
water between it and the estate of another becoming 
•shallow and fordable. Held, also, that after the chur 
had, by the first occurrence of the fordable channel, 
become part of A ' s property, all further accretions 
to it, if gained by 44 gradual accession,” would also 
belong to A, even though the result would, in the 
aggregate, be a prolongation of the chur in front of 
•estates on the river hank not belonging to him. 
-Golam Ali Chowdhry v. Gopal Lall Tagore 

9 W. R. 401 

38. — Navigable river 

—Eights of riparian proprietor $*. Where a chur or 
island is thrown up in a large navigable river, 
originally surrounded by deep, unfordable water, 
but between which and the estate of the zemindar 
a fordable channel has since been created, the crite- 
rion for deciding whether the Government has the 
right of disposing of that island, or whether the 
owner of the land to which it is most contiguous 
has that right, is to consider the state of circumstan- 
. ces at the time of the formation of the island, — that 
is, at the time when it was thrown up, and not the 
state of things at any subsequent or fluctuating 
period, such as the subsequent silting up of the bed 
of the river between the island and the contiguous 
estate so as to form a fordable passage. Budrunissa 
•Chowdhrain v. Prosunno Ktjmar Bose 

6 B. I*. R. 255 : 14 W. R. E. B. 25 

Gannon v. Bissonath Adhicabee 

5 C. Xi. R. 154 


1825, s. 4, cl. 3. A river that can be crossed from 
one side zigzag in the dry season only, when the 
water is breast-high, and the main stream of which is 
indubitably on the other side, is not a 44 fordable : ' J 
stream within the meaning of cl. 3, s. 4, Regulation 
XI of 1825. Issurchunder Seen v. Kalee Doss 
Hajrah ... 3W.E.95 


41. 


Formation of 


chur. The fact that, under certain circumstances, 
a river is in some places, and at extreme time of low 
water, fordable, does not warrant the presumption 
that the river was a fordable stream at the time of 
the formation of the chur. Wise v. Ameeronissa 
Khatoon . . . . . 3 W. R. 219 

42. — When the Gov- 

ernment sues for alluvial land as an ordinary 
riparian zamindar, it is bound to prove, under the 
latter part of cl. 3, s. 3, Regulation XI of 1825, that 
the stream between the chur and the main land is 
fordable at some time of the year, and that it was 
fordable when the alluvium formed. Tabira v.. 
Government . . . , p . 8 W. R. 123 

•w Affirmed on review. Government v. Tabira 
Am . . 7W. XL 513 

43. — Re-formation on old site— 

Beng. Meg. XI, s. 4, cl. 3 — Island in navigable 
river — Right of Government. Under cl. 3, s. 4, 
Regulation XI of 1825, Government has no right to 
land thrown up as an island in the bed of a navigable 
river, when such island is formed on the site of land 
which had been washed away. Mani Lall Sahu v. 
Collector op Saetjn 

6 B. X*. R. Ap. 93 : 14 W. R. 424 


44. 


- The Government 


JL4JLV/ V 

is not entitled, under cl. 3, s. 4, Regulation XI of 
1825, to take possession < f land which has re-formed 
on an old site of land belonging to another, although 
the re-formation forms an island, and is surrounded 
by a channel which is not fordable. Collector op 
Rajshahye v. Shamasoondree Debea 

14 B. Xi. R. 219 : 22 W. R. 324 
45. Navigable river —Beng. Meg . 

rrr / ■IftOf jtt 7 O ” 


39. ~ — Fordable river— Beng. Reg. 

XI, s. 4, cl. 3 — Island in navigable river — Right 
of riparian proprietor to. Under cl. 3, s. 4, Regula- 
tion XI of 1825, a riparian proprietor has no right 
to an island thrown up in a large navigable river, 
when the channel which intervenes between his land 
and the island is, under ordinary circumstances, and 
at the most favourable seasons, unfordable for 
sixteen out of twenty-four hours. Nobin Kishor 
Roy v. Jages Prasad Gangopadya 

e B. X*. R. 343 : 14 W. R. 352 


XI of 1825, s. 4, cl. 3. The words 44 a large navi- 
gable river 91 in cl. 3, s. 4, Regulation XI of 1825, 
ere not applicable to the Goomt-a, but to such rivers 
as the Ganges and the Megna, upon which navigation 
can always be carried on. Mohinee Mohun Doss 
I v. Assanogllah . . . 17 W. R. 73 

48. — . Unfordable stream. Land. 

cannot be legally proved to be an a?cietion to a 
talukh, or a re-formation of diluviated land of that 
talukh on its original site, where the stream between 
the land in question and the talukh is found to be an 
unfordable stream, nor can possession under such 
circumstances give a plaintiff a right to a declaration 

c 2 
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ACCRETION — canid. 


ACCRETION — contd. 


1. NEW FORMATION OF ALLUVIAL 
LAND — contd. 

(c) Chttrs ob Islands in navigable Rivers 
' contd . 


of his title. Nobeen Kishobe Roy v . Jogesh 
Prokash Gangooly . , 10 W. R. 272 


47 Formation of island in river 

adjacent to zamindari — Zamindars, Right of 
— Waste, lands. Where an island was formed in a 
river, the lands adjacent to the banks of which were 
part of zamindari : Held, that the island was not the 
waste land of any village, or a portion of the hold- 
ings of any raiyats in the zamindari, but that the 
zamindar possessed in it all the incidents of owner- 
ship, including the power of making leases. 
Subbaya v. Yarlagadda Ankinidlf 1 Mad. 255 


48. — Land forming in river 

and gradually accreting to land on bank — 
Beng. Reg . XI of 1825 — Right of Government . 
Where land came up originally from the river as a 
small island, and gradually joined on to the plaintiffs 
estate after having been taken possession of by the 
defendant: Held by Trevor,/., that the Govern- 
ment alone was entitled to the land, and not the 
plaintiff, to whose estate the land had joined. Held 
(contra) by Glover, J., that as the land was an accre- 
tion to the plaintiff’s estate, he was entitled to take 
possession of it under Regulation XI of 1825, the 
defendant’s possession notwithstanding. Mohinee 
Mohtjn Doss v. Jhggobtjndoo Bose 

7 W. R. 108 


49. ----- , Formation of land in navi- 
gable river — Proof of title. The reforma- 

tion of land in the bed of a navigable river is not 
primd facie to be ascribed to a loss from any particu- 
lar riparian estate, nor is the land which has been 
removed from an estate by sudden avulsion reclaim- 
able, unless the circumstances supply evidences of 
identity. A title by accretion is not established by 
mere proof of general inclusive boundaries at a time 
preceding the formation of the chur, but there 
must be proof of the nucleus of accretion. The 
land gained will follow the title of the particular land 
forming the nucleus. Eckowri Singh v. Hiralall 
Seal 2 B. L. R. P, C. 5 : II W. R. P. C. 2 
12 Moo. I. A. 136 


Sham Chand Bysack v. Kishen Persattd Surma 

18 W. R. 4 : 14 Moo. I. A. 595 


50. — ~~ — Island in large river — Pro- 
prietorship of alluvial land— -Beng. Reg. XI of 
1825 , s . 4 . Though an island or land thrown up and 
surrounded by a river may become vested in Govern- 
ment under the provisions of Regulation XI of 1825, 
s. 4, el.. 4, it does not follow that, if the river which 
separates the island frcftn the main land dries up 
after the island has been resumed by Government, 
the bed of the river becomes the property of Govern- 
ment in cases in which the bed of the river is not 
gained as an accretion to the island by gradual acces- 
sion within the meaning of el. 1. Surnomoyee v. 
Jardine, Skinner & Co. Surnomoyee v. Watson 
& Co. . . . _ . . 20 W. R. 276 


I. NEW FORMATION OF ALLUVIAL 
LAND — contd . 


(c) Ciiurs or Islands in navigable Rivers 
— contd. 


51. - — Formation of lands ■ 

— Beng. Reg. XI of 1825. In a suit brought on the- 
11th March 1872 to recover certain plots of land (a) 
as re-formations after diluviation of lands which had 
belonged to the plaintiffs and as accretions thereto ; . 
(b) under a title by prescription ; it appeared that the 
lands had formed in the bed of a river in 1859, and 
that the plaintiffs took possession thereof as of re- 
formed lands, and had been maintained in possession : 
under awards under Act IV of 1840, but that in 
1868 they were ousted by the Collector, who assessed 
the same under Regulation XI of j 825 and settled' 
them with his co-defendants : Held , that whether 
or notin consequence of Act IX of 1847 the Govern- 
ment were entitled to assess the lands, they were en- 
titled to oust the plaintiffs and to take possession of 
the lands as lands which had originally formed as an 
island, and were at their first formation surrounded 
by water which was not fordable. Wise v. Ameer- 
UNNISSA KHATOON. WlSE V. COLLECTOR OF BaCKER- 

gunge . . . . L. R. 7 1. A. 73- 


52. . Formation and’ 

attachment to estate of island chur formed in river . 
Defendants were owners, by purchase from Govern- 
ment, of a property called Oojan Chur, which in its 
origin was an island thrown up in the bed of the 
river. Plaintiff was owner of the original estate of 
K, of which a great part was cut off by a stream 
channel of the river ; but afterwards re- appeared, 
and for some time lay in contiguity with defendant’s 
chur, and separated from plaintiff’ s estate by the 
said channel. By the gradual filling up of the seta 
reformation became more and more extensive until 
the land again lay in contact with the plaintiff’s 
estate. As it has been clearly ascertained by 
boundary marks and measurements that the re- 
formation took place on the original site of the 
.plaintiff’s land, the right of the plaintiff as by 
re-formation was held to be preferable to that off 
the defendants, which rested upon accretion. 
Buddtjn Chunder Shaha v. Bepin Beharee Roy 

23 W. R. HO- 


53. __ — ______ — : Gradual accre- 

tion to a formation of dry land already existing 
and appropriated to an owner of land ; on a 
river's bank— Ownership of the bed of the river 
not the subject of contest below — Variatioyi of 
claim disallowed. Although there is not in 
Madras, as there is in Bengal, an express law embody- 
ing the principle that gradual alluvion enures to the- 
land to which the accretion is made, following the 
ownership of that land, the rule is equally well 
established in both those provinces. Both parties 
were riparian proprietors of adjoining estates on 
both banks of the river Godavari. The plaintiff 
claimed the right to newly-formed land, in mid- 
stream, which she alleged to have been formed' 
by accretion upon an already existing lauka or allu- 
vial island which belonged to her. On that point 
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AOCRETIOZST"— ■ -conid. 

1. NEW FORMATION OF ALLUVIAL 
"hKKD^-condd. 

(c) Chubs or Islands in navigable Rivers 
— concld. 

there were concurrent findings against her. The 
accretion had taken place upon a lanha owned, not 
by her, but by the Government, and higher up 
stream than hers : — Held, that the plaintiff must 
abide by the ground of claim which she had presented 
below, that being that the new land was formed by 
gradual accretions to definite and visible portions of 
a lanha previously belonging to her. This she could 
not now vary to a claim founded on an ownership of 
the river-bed on the strength of her being zamindar 
and owner of the land on both banks of the river, 
without either issue or evidence directed to such 
subaqueous ownership. Balusu Ramalakshmam 
%\ Collector of the Godavari District 

I. 3j. R. 22 Mad. 464 
L. R. 26 L A. 107 

2. RE-FORMATION AFTER DILUVfATION. 

1. Ownership in re-formed 

land. Ownership in soil is not lost because the 
subject of it becomes submerged ; the owner of the 
site or sub-soil remains owner of the surface, and on 
re-formation of the surface soil takes whatever falls 
within his known boundaries. Ordinarily there can 
be no right of accretion when the new formation is 
on the site of what w as formerly held by an indivi- 
dual as his private property. Dwarkanath Roy 
v. Dinobundhoo Singh Chowdhry 

15 W. R. 461 

2. — Beng. Beg. XI of 

1825 , s. 4, cl. 1. Where new land is formed, whether 
it be a re-formation on an old site or whether it is 
formed where no land ever previously existed, owner- 
ship is determined by the ownership of the adjacent 
land to which it has accreted. To defeat or prevent 
the right by accretion, the person Vho claims the 
land as a re-formation, of his old land is required to 
prove some continuing right of property in himself ; 
it is not enough for him to rely merely on identity of 
site. Kattemonee Dossee v. Monmohinee Dabee 

B. L. R. Sup. VoL 353 :3¥,R. 51 

Lyon v. Gray ... 11 W. R. 189 

3. Land inundated 

and re-formed. The owner of land before it is inun- 
dated remains the owner of it when it is covered with 
water and after it becomes dry. Imam Bandi v. 
Hur Gobind Ghose 

7 W. B. P. C. 67 : 4 Moo. I. A. 403 

4. — Beng. Beg. XI of 

1825 , s. 4, els. 1, 2, 3. Claims to alluvial lands under 

cl. 2, s. 4, Regulation XI of 1825 ( i.e ., to lands as 

re-formed lands), are not superior to claims under 
els. 1 and 3 of s. 4, or under s. 5 of that Regulation, 
i.e., to lands as newly alluviated. Wise v. Ameer- 
unnissa Khatoon . . . 2W.R, 132 

5. Beng. Beg. XI of 

1825 , s. 4, els. 1 and 3 — Be-formation on old site. 


A C CRETIOIN— con td. 

2. RE-FORM ATI ON AFTER DILTJVIATION 
— cenid: 

Proof of re-formation on an old site will not suffice 
to establish a claim under Regulation XI of 1825. 
Re-formations are governed by els. 1 and 3, s. 4, 
Regulation XI of 1825. A claim to hold the land 
under cl. 2 can only be maintained by the old proprie- 
tor when the land has not been diluviated, but cut 
off by a change of the stream. Kenny v. 
Sumeeroonissa . . . 3 W. E. 68 

Kalee Monee Debia v. Collector of Mymen- 
singh . . . . , 5 W. R. 55 

6. — Land diluviated 

by river — Biparian proprietors. Where property is 
wholly submerged by a river, land forming after- 
wards on the site will, when the ownership of that 
site is proved to exist in the former owner, remain in 
him, and the accretion will not belong to the adjacent 
proprietor. The decision in Kattemonee v. Mon - 
mohinee Dabee, B. L. B. Sup. Vol. 353, is erroneous 
in not regarding the site of the increment. Lopez 
v. Maddan Mohan Thakoor 5B.L E. 521 

14 W. R. P. C. 11 
13 Moo. I. A. 467 

7. — — — Quaere : To whom 

lands diluviated and afterwards re-formed belong. 
Kirtee Narain Chowdhry v. Protab Chunder 
Burooah . . . . *W. R, P. B. 129 

8. — < — __ Be-formation of 

lands washed away — Beng . Beg. XI of 1825, s. 4. 
Lands washed away and afterwards re-formed upon 
the old site, which can be clearly recognized, are no- 
lands “ gained ” within the meaning of s. 4, Regu- 
lation XX of 1825 ; they do not become the property 
of the adjoining owner, but remain the property of 
the original owner. Romanath Thakoor v . Chun- 
dernarain Chowdhry . . Marsh. 136 

W. R. P. B. 45 
1 Ind. Jur. O. S. 44 

Collector of Tipperah v. Doorga Persad 
Paray . . . . W. R. } 1864, 302 

Collector of Dacca v. Kishen Kishore Chat- 
terjee . . . W. B., 1864, 273 

9. — . — . — _ — — — Diluviated lands 

—Beng. Beg. XI of 1825, s. 4, cl 2. Cl 2, s. 4, Re- 
gulation XI ol J825, does not apply to the case of an 
estate entirely lost by diluvion. Keshublall 
Chowdhry v. Watson & Co. . W. R., 1864, 04 

10. — . — Diluviated lands, 

re-forming on old site — Title by long possession — 
Adverse possession. The doctrine in Lopez v. 
Maddan Mohan Thahoor , 5 B. L. B. 521 , that 
diluviated lands, re-forming on their old site, 
remain the property of their original owner, does not 
apply to lands in which after their re-formation an 
indefeasible title has been acquired by long adverse 
possession, or otherwise. Where a plaintiff relies on 
an alleged adverse possession of lands for more than 
twelve years after their re-formation, the question to 
be decided is whether he has had such possession for 
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ACCRETION — contd. 

2. RE-FORMATION AFTER DILUVIATXON 
— contd . 

twelve years. Radha Proshad Singh v. Ram 

Coomae Singh 

I. Ii. R. S. Calc. 796 : 1 C. Ii. R. 259 

varying on appeal. Court of Wards v. Radha 
Peoshad Singh . . 22 W. R. 238 

11. Land re-formed 

on site that can he identified . Where land re-forms 
by alluvion on a site capable of identification, the 
right of the owner of the original site to the ehur is 
indisputable. Saeat Sundari Deby v. Sooejya 
Rant Achaejya . . 25 W. R. 242 

12. Lands tempora- 
rily or permanently settled. Where lands submerged 

by a river re-form, and can be identified as having 
formed a part of a particular estate, they belong to 
the owner of that estate, whether his estate consists 
wholly of permanently-settled lands or whether it 
has been partly acquired as an alluvial accretion 
under temporary settlements made by Government 
with him as owner of permanently-settled lands. 
Hursahai Singh v. Lootf Ali Khan 

14 B. Ii. R. 268 
23 W. R. 8:L. R.2LA, 28 

13. Land re-formed 

on old sites. When land is gradually re-foimed on 
two old sites, identity of site can give no title to the 
former owners of the two old sites to the land re- 
formed on such old sites respectively ; nor can 
identity of site give any title to land gradually 
formed, when it is formed by gradual accession 
partly to one estate and partly to another. A person 
in possession of land is primd facie entitled to it, and 
to 9 1! increments to it. Muthooeanath Mttzoom- 
dae v, Iaeinee Chuen Singh . 8 W. R. 164 

14. — Submersion of 

land— Riparian rights— Identification of site of 
land. In a suit for possession, where it was found 
that a rivulet had come in from a river and formed a 
disjunction between the disputed land and plaintiff’s 
property, but that the rivulet was closed up and the 
river had returned to its proper channel, and on the 
surface of the disputed land there still remained 
marks of its having belonged to the plaintiff : Held, 
that the finding sufficiently identified the land in suit 
as the property of the plaintiff, within the meaning 
of the Full Bench ruling in Kattemonee Dossee v. 
Monmohinee Dabee , R. L. R. Sup. Vol. 353 , 3 W. 
R,, 51. Held , also, that as the last person found to 
have had the land in occupa tion was the plaintiff, 
and as his possession had never been disturbed (the 
lands having ever since been submerged), there was 
a sufficient finding of possession to entitle pi nintiff to 
a decree in confirmation of title. Tndurjeet Kooee 
i?. Jumna Doss . . . 14 W. R. 164 

15. ... . — * — Condition . of land 

when re-formed— Beng. Reg. XI of 1825, s. 4— Right 
to possession. The rule, where question arises as 
to the right to the possession of land, either gained 
by gradual accession or re-formation, or thrown up 


ACCRETION” — contd. 

2. RE-FORMATION AFTER DILUVIATION 
—concld. 

in a river or the sea, is that the condition of the land 
where it was originally gained by alluvion or thrown 
up, and became the subject of property and capable 
of cultivation or occupation as such, must be looked 
to. If, after the land comes into existence and is 
capable of cultivation, it is taken into possession and 
occupied, the subsequent drying up of the channel 
between such land and the shore does nov affect the 
occupier’s right to possession as against every one 
except the Government or one who can show a better 
title. S. 4, Regulation XI of 1825, is not against 
this view. Kaliprasad Mazumdar v. Collectoe 
of Mymensingi-i 

6 B. L. R. 261 note : 13 W. R. 366 

16. B mg. Reg. XI 

of 1825 , s. 4, Construction of — “ At die disposal of 
Government The words “ at the disposal of the 
Government ” in cl. 3, s. 4, Regulation XI of 
1825, mean chat the property in, and absolute right 
of disposal of, the land is vested in the Government, 
and not that the Government has merely a right to 
the revenue. Khellut Chunder Ghose v. Col- 
lector of Bhattgulpoee . W. R.„ 1864, 73 

3. PROCEDURE. 

1. - — Procedure where rules under 

Beng. Reg. XI of 1825 are inapplicable. 
Where the special rules laid down in Regulation XI 
of 1825 for the adjudication of questions of title to 
alluvial land are inapplicable, and no special custom 
exists, the decision of the ease ought to proceed on 
general principles of equity and j ustice. Sheogolam 
Tewaree v. Faquera Misses . 3 Agra 460 

2. Chur lands, re-formation on 

old site — Beng. Reg. XI of 1825 , 5. 4, ds. 3 & 5. 
Held , that cl. 3, s. 4, Regulation XI of 1825, 
is applicable when the chur land is thrown up for the 
first time, and is not capable of being identified ; but 
where the land thrown up forms a portion of the old 
mouzah, and can be identified, cl. 5, s. 4 of the said 
enactment, would be applicable ; and in the absence 
of any particular local custom the claim in respect of 
such land must be decided according to the principles 
of equity. Todee Singh v. Gardner 

2 Agra 342 

3. Suit for alluvial lands— 

Beng. Reg. XI of 1825, s. 5, cl. 5. In a suit for 
alluval lands, if the defendant pleads, and can estab- 
lish his plea, that the lands in question were gradual 
accessions to his estate, neither the ground of re- 
formation on the old site, nor that of prior possession 
for a short period, can avail the plaintiff. If, how- 
ever, the plea be found against the defendant, the 
matter must be disposed of according to cl. 5, s. 5, 
Regulation XI of 1825. Govind Nath Sandyal v. 
Nubocoomar Baneejee . . 8 W. R, 206 

4. Beng. Reg, XI 

of 1825, s. 4, cl. 5* Where plaintiff alleged that his 
and the defendant’s villages were washed away, and 
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ACCRETIOTT— cmtd. 

3. PROCEDURE — concld, 

have re-formed on the same site, and no third party 
claims the new formation as an increment to his 
estate, the question of title will have to be determin- 
ed by cl, 5, s. 4 of Regulation XI of 1825. Jannqbee 
Chowbhrain v , Collector of Mymenstngh 

8 W. R. 287 

4. RIGHT OP PURCHASERS TO ACCRE- 
TIONS. 

1. Re-formation since pur- 

chase. The purchaser of an estate found by actual 
measurement the year before to consist of a certain 
number of bighas with a specified rental can have 
no claim to re-formations of land belonging to the 
mehal as it originally stood. Jugobundhoq Bose 
v, Koomqodinee Kant Banerjee Chowdhry 

19 W. R. 89 

2. Increments not mentioned 

in certificate of sale. Where a mehal which 
has been diminished by diluvion is sold at auction by 
the Collector, who apprizes the public of the existing 
area, his specification of such area in no way limits 
the terms of the certificate of sale, or restricts the 
right of the purchaser to claim thereafter any accre- 
tion to the estate, the increment being always a con- 
tingent right which the zamindar has. Gtjnga 
Narain Chowdhry v, Radhika Mohun Roy. 
Radhika Mohun Roy v. Gunga Narain Chow- 
dhry ..... 21 W. R. 115 

Affirmed on review. Radhika Mohun Roy v. 
Gunga Narain Chowdhry' . 22 W. R. 23 

See Idan v, Nund Kishore . 25 W. R. 390 

3. Lands taken on settlement 

from Government. Parties settling with 
Government are entitled to all the proprietary rights 
of the Government, including the re-formed lands, 
unless they take the estate at a reduced jumma from 
that fixed at the original settlement, in which case 
they are in the position of a proprietor who has 
accepted a remission of revenue in consideration of 
the loss of area of the land, a situation which 
disentitles them to the lands re-formed. Kfjshto 
Mohun Bysack v. Collector of Dacca 

24 W. R. 91 

4. Purchase of land from Go- 

vernment — Right to increments. Plaintiff 
brought a certain chur, situated between two 
branches of a river, from the Government, the sale 
notification stating that the chur contained a certain 
area and was subject to a certain jumma. It ap- 
peared that at a former time the chur had been much 
larger and extended over a site afterwards covered 
with deep water, but on which, and before the 
plaintiff’s purchase, new land had formed by accre- 
tion to the opposite side of the channel. In a suit 
for possession of the newly-formed land on the 
ground that it was re-formation on an old site : Held, 
that what the Government sold and what plaintiff 
bought was the chur as it existed at the date of the 
purchase. Gunga Narain Chowdhry v. Radhika 


ACCRETION — concld. 

4. RIGHT OF PURCHASERS TO ACCRE- 

TI ON S — con c?d. 

Mohun Roy , 21 W. R . 115 , cited and distinguished. 
Gholam Ah Chowdhry v. Collector of Backer- 
gunge . . . 2 C. Ii. R. 39 

5. Property not attached be- 

cause submerged — Submersion of contiguous 
estate — Sale in execution of decree — Right of pur- 
chaser, F owned a share in a village, M, which in 
1S75 was divided into two separate" mehals, K and 
U, and Government revenue was separately assessed 
on each mehal. In 187 fi, K was entirely submerged 
by the Ganges. On the 20th September 1877, >’s 
share was sold in execution of a decree and the auc- 
tion-purchaser was put in possession.' In the sale 
certificate the village M was named, without specific 
mention of either of the two mehals, and the Govern- 
ment revenue referred to was the amount assessed on 
U only. Subsequently the river receded, and part 
of K was again left dry, and it was treated by the 
revenue authorities as having accreted by alluvion 
to U, in the proprietary possession of the auction pur- 
chaser. Held , that this view was erroneous, inas- 
much as, before the auction-sale of 20th September 
1877, the two properties were separate, being sepa- 
rately assessed with revenue, and the incidents of 
the ownership of one could not affect the ownership 
of the other ; and since there was no such rule of law 
as would justify the proposition that simply because 
two mehals are contiguous, and one of them is liable 
to be submerged, therefore it is nothing more or less, 
than an accretion to the other. Held , also, that 
inasmuch as the mehal K, being at the time under 
water, was not attached in execution of the decree 
against F, and was not advertized for sale, and the 
revenue assessed thereon was not referred to in the 
sale-proceedings, and the sale certificate contained 
no reference to it- as the property sold, the sale of the 
20th September 1877 did not convey any rights to 
the auction- purchaser in respect of K. Mahadeo 
Dubey v. Bhola Nath Dichii , I. L. R. 5 AIL 86, 
referred to. Fida Husain v. Kutub Husain 

I. L. R. 7 All. 38 

ACCUMUL ATICOTS-V 

See Hindu Law — Alienation — Alien- 
ation by Widow — Income and Ac- 
cumulations. 

See Hindu Law — Joint Family — 

Nature of, and interest in. Joint 
Property — Ancestral Property. 

I. L. R. 20 Bom. 318 
I. L. R. 21 Bom. 349 

See Hindu Law — Widow — Interest in 
Estate of Husband by Inheritance 
I. Ii. R. 10 Bom. 478 
I. L. R. 34 Calc. 861 

See Hindu Law — Widow — Power of 
Widow — Power of Disposition or 
Alienation. 


I. L. R. 14 Calc. 861 
I. Ii. R. 16 Calc. 574 


( 79 ) 


DIGEST OF OASES. 


( 80 ) 



ACCUMULATIONS — concld. 

See Hindu Law — Will — Construction 
op Wills. 

9 W. B. P. C. 1 
12 Moo. I. A. 41 

I. L. B. 7 Calc. 269 
I. Ii. R. 11 Gale. 684 
L. B. 12 I. A. 103 
I. L. R. 20 Bom. 571 
I. L. R. 24 Calc. 589 
I. L. B. 25 Calc. 662 

2 C. W. N. 389 

1. Income —Hindu widow. Accu- 

mulations are not income, and cannot be dealt with 
by a Hindu widow as such ; they should be treated 
in the same way as the corpus of the estate. Grose 
v . Amirtamayi Dasi 

4 B. L. B. O. C. 3: 12 W. R. O. C. 13 

2. But income and 

accumulations are not the same thing ; therefore, 
qumre, whether she can deal with accumulations as 
she can with income. In the goods of Haren- 
DRANARAYAN. KAILASNATH GhOSE V. BlSWANATII 

Biswas . . . 4B.L. B. O. C. 41 

3. Bight of Hindu widow — 

Accumulations of income from her husband's estate . 
A Hindu widow is entitled to the accumulations of 
income from her husband’s estate. Pannalal 
Seal v. Bamasundari Dasi . 8B. L. B. 732 

4. • "• — — — — Immoveable pro- 
perty purchased with accumulations . Immoveable 
property purchased by a Hindu widow with the pro- 
fits of her husband’s estate, there being no proof of 
any distinct intention on her part to sever such pur- 
chases from the estate and appropriate it to herself, 
held to form part of her husband’s estate. Gonda 
Kooerv. Kooer Oodey Singh. 14. B. L. R. 159 

See Chowdhry Bholanath Thakoor v. 
Bhagabatti Deyi . . 7 B. L. B. 93 

In that case it was held that, though a Hindu 
widow cannot alienate property acquired by her out 
of funds derived from her husband, yet where she 
held under a deed which conveyed the property to 
her to enjoy for her lifetime and to incur all needful 
expenses, she was entitled to invest sums out of the 
income for the benefit of her daughter and grand- 
daughter in the purchase of immoveable property for 
their maintenance. But this decision was, on the 
-construction of the deed, reversed by the Privy 
Council. Bhagabatti Deyi v . Bholanath Tha- 
koor . . . . I. L. B. 1 Calc. 104 

ACCUSED PERSON. 

See Bail . IB. L. B. A. Cr. 7 

10 W. R. Cr. 16 
I. H B. 1 All. 151 

See Compensation— Criminal Cases— 
To Accused, on Dismissal of 
Complaint. 

See Confession, I. L. B. 32 Calc. 550 

\ ■'■■■■■ "j . ' \ - : ■. 

See Criminal Procedure Code, s. 528. 

I. L. R. 28 All. 331 j 


ACCUSED PERSON — contd. 

See Criminal Procedure Code. s. 107. 

13 C. W. N., 151 

See Criminal Procedure Code, ss. 133, 
183, 342 . . 9 C. W. N. 983 

See Detention op Accused by t Police. 
See Discharge op Accused. 

See District Magistrate. 

I. L. R. 32 Calc. 1090 

See Evidence — Criminal Cases — Ex- 
amination op Accused. 

See Examination op Accused Person. 
See Police Custody. 11 C. W. N. 554 

See Revision — Criminal Cases — Dis- 
charge of Accused. 

affidavit of— 

See Criminal Procedure Code, s. 528. 

effect of compounding on 

eo-aceused — 

See Compounding Offence. 

7 C. W. N. 176 

error in charge— 

See Error . I. L. R. 29 Calc, 481 
liability of— 

See Dying Declaration. 

I. L R. 36 Calc. 659 

— necessity for notice to, before 
passing order to prejudice of— 

See Revision — Criminal Cases — Mis- 
cellaneous Cases. 

I. L. R. 26 Mad. 41 

— notice to — 

/ 

See Sanction for Prosecution — Notice 
of Sanction. I. L. R. 26 Mad. 592 

'right of, to copies of documents— 

See .Copies of Documents. 

I. L. R. 30 Mad. 466 

right of, to show cause — 

See Further Inquiry. 

11 C. W. IN. 316 

— wrong description of— 

, . See warrant of Arrest — Criminal 
Cases . I. L. R. 28 Gale. 399 

1. " ' Definition of : ac- 

cused person An accused person is a person over 
whom a Magistrate or other Court is exercising juris- 
diction. Queen-Empress v. Mona Puna 

I. L. R. 16 Bom. 661 
Jhoja Singh v. Queen-Empress 

I. L. R. 23 Calc. 493 

2. “ Accused person ’ 9 

— Criminal Procedure Code , 1882 , s. 487, Held, 
that a person ; against whom proceedings under 
Ch. VII L of the Code of Criminal Procedure are 
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ACCUSED PERSON — concld. 

being taken is u an accused person ” wi thin the 
meaning of s. 437 of the Code. Queen-Empress 
v. Mona Puna, L L. E. 16 Bom. 661 , and Jhojha 
Singh Y.^Queen -Empress, L L. E. 23 Calc . 493, 
followed. ^Queen-Empress v. Mutasaddi Lal 
I L. R. 21 All. 107 

8. - — - — — — — — — ~ Code of Criminal 

Procedure ( Act V of 1S9S), ss. 208, 213, 

215 and 526 — Commitment in the absence of 
accused, whether legal — • Witness, examination 
of, in the absence of accused, if propen — Cross- 
examination of prosecution witnesses — Postpone- 
ment, application for, refusal of -Transfer- 
Credible information of order of stay of proceedings 
by High Court, procedure on receipt of — Bias— Can- 
cellation of bail and remand to custody, on applica- 
tion for time to move for transfer. It is illegal to 
make a commitment in the absence of the accused. 
A Magistrate acts injudiciously in proceeding with a 
case after he has been credibly informed, by a 
telegram from one of the accused to his mukhtear, 
that a rule for the transfer of the case from his file 
and for stay of further proceedings had been granted 
by the High Court. Eatnessari Persad Narayan 
Sing and another v. Empress 2 C. W. N. 
498, referred to. It is illegal to examine an addi- 
tional witness in the absence of the accused : and a 
Magistrate, by refusing an application for postpone- 
ment of a case, further proceedings in which have 
been stayed by an order of the High Court, to enable 
the accused to cross-examine the witnesses for the 
prosecution with a view to obtain, before commit- 
ment, a cancellation of the charges framed ag ain st 
him, and to enable the Magistrate to receive the or- 
ders of the High Court, and by taking such precipi- 
tate action in the matter, show's his bias against the 
accused. It is desirable to transfer a case from the 
file of a Magistrate who, on an application made by 
the accused under s. 526, cl. (8), for stay of proceed- 
ings pending an application to the High Court for 
transfer, immediately cancelled their bail and com- 
mitted them to custody. In the natter of Sur- 
jya Narain Singh (1900) . 5 C. W. 3ST. 110 

4. ' V — — ' - Notice to accused 

person necessary before order in his favour can be set 
aside. An order by a Magistrate directing payment 
of compensation to the accused ought not to be 
set aside on appeal without notice to the accused. It 
will also be safer to give notice to the officer ap- 
pointed by the Local Government referred to in s 
422 of the Cod© of Criminal Procedure. Emperor 
v, Palaniappavelan (1905) 

. I. Ii. R. 29 Mad. 187 

ACCUSED PERSON, RIGHT! OP. 

See Witness— Criminal Cases— 

Examination oe Witnesses 

Cross Examination; 

I. XL R. 28 Calc. 594 

Summoning Witnesses. 

7 C. W, RT. 188 

See Prisoner, privileges op. 


accused person, right oe_ 

contd. 

1. - — — Notice and speci- 

fication of offence — Criminal Process. An accused 
persoji is entitled to have conveyed to him by the 
process, whether summons or warrant, the same 
amount of information relative to the accusation 
made against him which should specify not only the 
technical designation of the ofienee, hut the acts 
for winch the accused would have to answer. 
Ramzan Ali v. Durpo Komilla 

24 W. R. Cr. 58 

— — — r — — Applicationby ac- 

cused for copy of Police charge-sheet— Police diaries 
— Criminal Procedure Code (1882), ss. 161 and 17 2— 
Eevision. At the beginning of a trial in the 
Court of a Presidency Magistrate, an application 
was made, on behalf of the accused, for a copy of the 
Police charge-sheet which contained the whole of the 
prosecution evidence as set forth by the Police, and 
extracts from, if not copies of, the Police diary. The 
application was rejected by the Magistrate Held, 
that the High Court should not on revision interfere 
with the order of the Magistrate. Queen-Empress 
v. Venxataratnam Pantulu 

I. Ii. R. 19 Mad, 14 

?• — — — - — —Right of an accused to 

copies of Police reports before trial— Criminal Proce- 
dure Code (1882), ss. 157, 168, and 173- Public 
documents — Eight of accused to inspect and have 
copies. Held by the Pull Bench (Su bra mania 
Ayyar, J ., dissentiente)— Reports made by a 
Police-officer in compliance with ss. 157 and 168 
of the Criminal Procedure Code are not public 
documents within the meaning of s. 74 of the 
Indian Evidence Act, and consequently an accused 
person is not entitled, before trial, to have copies 
of such reports. Held by Collins, C.J., and 
Benson, J.— The same rule applies to reports made 
by a Police-officer in compliance with s. 173 of 
the Criminal Procedure Code. Held by Shephard 
and Subramania Ayyar, JJ.— Reports made by a 
Police-officer in compliance with s. 173 of the 
Crimin al Proc edure Code are public documents with - 
in the meaning of s. 74 of the Evidence Act, and 
consequently an accused person, being a person in- 
terested in such documents, is entitled, by virtue of 
s. 76 of the Evidence Act, to have copies of such 
reports before trial. Queen-Empress v. Arumu- 
gam . . . . I. Ii. R. 20 Mad. 189 

4.. Criminal Proce- 

dure Code (1882), ss. 161 and 172— Police diaries— 
Eight of accused or Ms agent to see the special 
diary or have copy of statement in it. In no case is 
an accused person entitled as of right to a copy 
of any statement recorded by a Police-officer in the 
special diary prepared under the authority of s. 172 
of the Code of Criminal Procedure. If the special 
diary is used by the Court to contradict the Police- 
officer who made it, or by the Police-officer who 
made it to refresh his memory, the accused person 
or his agent has a right to see that portion of the 
diary which has been referred to for either of these 
purposes, that is to say, the accused person or his 
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ACCUSED PERSON, RIGHT OF— 
concld. 

agent is entitled to see the particular entry which 
has been referred to, and so much of the diary as in 
the opinion of the Court is necessary in that parti- 
cular matter to the full understanding of the parti- 
cular entry so used, hut no more. So held by the 
Full Bench, per Edge, G.J., Knox, Blair, and 
Burk itt, JJ.— A Police-officer investigating a case 
may lawfully reduce into writing in the special diary 
the full and unabridged statement made to him by 
person whom he is examining or has examined 
under s. 161 of the Code of Criminal Procedure, and 
if he does so, his record of such statement is part of 
the special diary and is just as much privileged as 
any other entry in the diary. Per Banerji, J., 
and Airman, J.— Statements recorded under s. 161 
of the Code of Criminal Procedure by a Police-officer 
making an investigation were not intended by the 
Legislature to be entered in the special diary, and, 
if they are so entered, do not form an integral part 
of the diary, and are not privileged, but the ac- 
cused person or his agent is entitled to see them. 
Queen- Empress v. Mannu . I. L. R. 19 All. 390 

5. — Accused, right of 

retrial before jury where conviction set aside for 
misdirection . When a ease has been tried before a 
jury and the conviction has been set aside on the 
ground of misdirection, the accused is entitled to 
have his case retried before a jury. Malcin v. At- 
torney-General for New South Wales , L. R. [1894] 
A. 0 . 57, referred to. Sadhu Sheikh v. Empress 

4 O. W. N. 576 

ACKNOWLEDGMENT. m 

See Bengal Tenancy Act, Sch. HI, 
Art. 6. 9 C. W. N. 1025 

See Execution. 

I. It. R. 21 Calc. 1043 
s.c. 8 C. W. N. 168, 470 

See Limitation Act (XV of 18771, s. 19. 

I. L. R. 26 All. 313 

. .Limitation Act (XV of 1877), 
ss. 19 to 22 I. Xi. R. 33 Calc. 613 
10 C. W. N. 874, 950 
9 C. W H. 868 
: I. Xu R. 29 All. 90 

See Mahomed an Law — Acknowledg- 
ment. 

See Stamp Act, 1879, s. 3, cl. 4. 

X. Ii. R. 14 Rom. 511 
I. L. R. 22 Calc. 757 

See Stamp Act, 1899, Sch. I, Art. 1. 

I. Xi. R. 27 All. 84 

See Transfer of Property Act. 

I. Xi. R. 33 Rom. 58 

. - by letter. 

See Stamp Act, 1879, s. 61. 

X. Xi. R. 8 Mad. 11 
X. Xi. R. 11 Mad, 829 
X* Xi. R. 27 Calc. 324 
X. Ii. B. 23 Bom. 54 


ACKNOWLEDGMENT— concld. 

of liability — 

See Plaint — Amendment of Plaint. 

X. XX B. 30 Calc. 699 

of title— 

See Limitation Act, 1877, s. 19— Ack- 
nowledgment of other Rights. 

X. Ii. B. 26 Mad. 34 

— — — Limitation Act (XV of:- 

1877), s. 19 — Civil Procedure Cede (Act XIV of 
1882), s. 50. In reply to a letter enclosing a bill 
for work done, the defendant wrote ; u The bill 
glanced over is incorrect ; large amounts have been 
wrongly introduced. I will first have the work 
examined, although I know that the whole of the 
work is not yefc finished ; then I will examine the 
estimates, and, after deducting what has to be 
deducted, I will see what is due.’ 5 Reid, that the 
writing was not an acknowledgment of liability 
within the meaning of s. 19 of the Limitation Act 
(XV of 1877). Green v. Humphreys, L. R. 26 Oh. 

J 0. 474 , referred to. Under s. 5*0 of the Civil 
Procedure Code, the plaintiff cannot take advan- 
tage of any ground of exemption from the law of 
limitation, which has not been set up in the plaint. 
Jogeshar Roy v. Raj Narain Mitter (1904) 

X. Xi. R. 31 Calc. 195 
s.c 8 C. W. N. 168 

ACKNOWLEDGMENT OF DEBT. 

See Document — Alteration of. 

X. L, Be 25 Bom. 816 

See Limitation Act, 1877 — 
ss. 5 and 19; 

X. L. R. 20 Bom. 782 

s. 19 — Acknowledgment of Debts ; 
Sch. IX, Art. 64. 

X. L. B. 23 All. 502 
„ 26 Mad. 180 

See Partnership — Dissolution of 

Partnership. X. I*. R. 20 Bom. 42 

See Stamp Act — 

(I of 1879), Sch. I, Art. 1 ; 

X. L. R. 80 Calc. 687 

(II of 1899), Sch I, Art. 1 ; 

I.L. R. 23 All. 213 

(II of 1899), Sch. I, Arts. 1 and 

5 . L L. B. 25 Bom. 373 

See Stamp Duty . 11 C. W. N. 1120 


. Part 


.payment-. 


Limitation Act (XV of 1877 j, s. 19. In order that 
an acknowledgment of a debt should be effectual 
. to save limitation under e. 19 of the Indian Limita- 
tion Act it must be signed by the person to be 
bound thereby. Similarly a pari' payment of the 
principal of a debt must appear in the hand-writing 
of the person making the part payment and not in 
that of any other person, however authorized. 
Dharam Das v. Ganga Devi (1907) 

, 1. Ih B. 29 All. 773 
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ACQUIESCENCE. 

See Arbitration — Reference or Sub- 

15 mission to Arbitration. 

I. L. R. 28 Calc. SOS 

See Decree-Execution— Estoppel — 
Hindu Law. 

See Easement . I. £». R. 35 Calc. 661 

See Evidence Act (I op 1872), s. 115. 

I. L. R. 28 Bom. 393, 540 
8CW. N. 146 

See Estoppel — Estoppel by Conduct 

See Hindu Law. 

I. la. B. 29 Bom. 400 

See Jurisdiction — Question op Juris- 
diction — Consent op Parties and 
Waiver of Jurisdiction. 

See Laches . 2 Mad. 114 

See Landlord and Tenant. 

I. Is. R. 27 All. 338 

Nature of Tenancy ; 

I. Is. R. 28 Calc. 738 

Buildings on Land, etc. ; Right 

TO REMOVE, AND COMPENSATION 

for Improvements. 

5 C. W. N. 843 

See Mortgage— Construction— Usu- 

fructuary Mortgage. 

Is. R. 29 I. A. 148 

See Usufructuary Mortgage. 

X. L. R. 31 All. 325 

1. Ladies —Doctrine of laches and 

applicability of — Limitation. The eqmtable doc- 
trine of laches and acquiescence does not apply to 
suits for which a period is provided in the Limita- 
tion Acts. Ram Rau v. Raja Rau 2 Mad. 114 

TaruckChunderBhattacharjee v. Huro Sun- 
kite Sandyal . ? . . 22W.1. 267 

Contra 9 Uda Begum v. Imamudin 

I. Xj. R. 1 AIL 82 

2. Limitation. Mere 

laches or indirect acquiescence short of the period 
prescribed by the Statute of Limitation is no bar 
to the enforcement of a right absolutely vested in 
the plaintiff at the time of suit. Semble : The doc- 
trine of acquiescence or iaches will apply onh to 
cases, if such there are, in which they can be re- 
garded as a positive extinguishment of right. 
When they go merely to the remedy, the Courts 
have no power arbitrarily to substitute an extin- 
guishing prescription different from that determin- 
ed by the Legislature. Peddamuthulaty v. Tim- 
ma Reddy .... 2 Mad. 270 

3. . Belay. Circumstances constitut- 

ing delay and ic quiescence discussed. Jamnadas 
Shankablal v. Atmaram Harjtvan 

I. Is. R. 2 Bom. 133 

4. — Belay in bringing suit. Long 

acquiescence held on the facts to bar a suit for posses- 


[ ACQUIESCENCE — conid. 

sion after assignment. Jan Koonwar v. Ram 
Ruttun Neoghy . . 18 W R. 500 

5 Delay in enforcing rights 

with, knowledge of them, where the plaintiff 
in 1859 instituted, a suit for a share of ceriain pro- 
perty which, he admitted had been for nine years in 
the defendant’s possession, and which the defend- 
ants alleged had been sold to them in 1S£0: Held 9 
that the plaintiff’s taking no steps during that time 
to enforce his alleged rights amounted to acquiescence 
on his part in the sale. Nilatatchi v. Yenkata- 
chala Mudali . . 1 Mad. 131 

0. — - — — — _ — — — — — Presumption from 

long delay — Estoppel. In a suit by plaintiffs (who 
had been in possession of the land in dispute under 
and ever since the date of a poltah granted to them 
by the Collector in 1843) to have their title und er the 
pot tab declared, the defendants were held, by their 
long acquiescence in taking no steps within 12 years 
to have the pottali declared invalid, to Lave conclud- 
ed themselves from now saying that it was illegal, 
and that the Collector had no power to grant it. 
Sunt Lall Misser v. Bhurosee Issue 

18 W. R„ 57 

7. — r — — Contract — Undue 

influence — Acquiescence by conduct — Exchange of 
land. W here the owner of cert, in land exchanges it 
for certain other land, but takes a lease for one year 
of the former land and p ays the rent thereof, and 
receives and retains the rents of the land he has 
acquired by the exchange, he shows so complete an 
acquiescence in the transaction that he cannot after- 
wards have it set tside on the gi ouncl of undue 
influence. Seetharama Raju v. Bayanna Pan- 
tulu . . . I. Is. R. 17 Mad. 275 

8. — - — — Acquiescence in 

lease by Executors which they had no power to make — 
Estoppel— Representation not acted on. \ here the 
devisee of an estate for six yerrs after coming 
of age and succeeding to the estate signed rent 
hills in respect of land which the executors of his 
testator had purported to lease for 999 years, and 
pueh rent bills contained a representation that the 
land had been given to the lessees on fazendari 
tenure : Held , that in the absence of any evidence 
that the lessees had been deceived by or had acted 
u]: on such representation, the devisee w as not estopp- 
ed from contesting the validity of the lease. A 
man cannot be precluded from rsserting his own 
rights by acquiescerce in acts of other parties incon- 
sistent with them unless (i) he has actual know- 
ledge as distinguished from the means of know- 
ledge of his rights ; (ii) he has knowledge that the 
persons acting inconsistently with them are doing 
so under the mistaken belief, that they are exercis- 
ing rights of their own ; (in) he ha > encouxaged the 
parties so acting to sperd money or dj other acts 
either directly or by abstaining from asserting his 
legal rights. Willmott v. Barber , L. R. 15 Ch. D. 
96, followed. Jugmohandas Vundrawandas v. 
Pallonjee Eduljee Mobedina 

I. Ii. R. 22 Bom. 1 
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ACQUIESCENT CKj—sontd. 

9. Delay in making objection— 

Presumption of consent. In a suit to avoid aliena- 
tions effected by the plaintiff’s father at a time when 
the plaintiff was living in commensality with his 
father as a member of a joint family, which suit was 
brought after 12 or 13 years had been allowed to go 
by without any objection, save the filing of a peti- 
tion of protest in a Court of Justice, whereof the 
vendees were not made aware : Held, that the plain- 
tiff was rightly considered to have consented to the 
alienations. Bam Kishore Narain Singh v. 
Anund Misser . . 21 W. R. 12 

10. _ i — Knowledge . of 

transaction — Presumption of consent. Before a man 
can be held to have given by his conduct m im- 
plied assent to a transaction, especially one which 
operates as a conveyance of a valuable estate, it 
must be shown that he was fully aware of what the 
transaction was, and what effect it would have up- 
on his interests at the time he so conducted himself 
as to indicate assent. Jago Bitndhoo Tewaree 
v. Kurum Singh . . . 22 W. R. 341 

11. Suit to close a 

road — Presumption of consent. The plaintiff not 
having opposed the making of a road until its 
completion was held not entitled to sue to have it 
closed. Radha Nath Banerjee v. Joy Kishen 
Mookerjee .... 1 R. 288 

12. — Suit to close 

road— Presumption of consent. If A construct a 
road across B's land, B can sue within the ordinary 
period of limitation and no consent can be inferred 
from the fact that B did not sue immediately after 
the commencement or completion of the road. Huro 
Soondtjree Debia v. Ram Dhun Bhttttacharjee 

7W. R. 278 

IS. __ — _ Delay in opposing erection 
of building — Presumption of consent. In a suit 
for the demolition of a privy erected on plaintiff’s 
land, it having appeared that plaintiff was aw are of 
the erection of the privy and had allowed it to he 
completed and to remain standing for 1 1 least seven 
years, his application wes refused. Bromo Mc>y SB 
Debia Chowdrain v. Koomodinee Kant Baner- 
jee. Baroda Kant Banerjee v . Koomodinee 
Kant Banerjee . . . 17 W» R. 487 

14. Erection of building with- 

out objection. Acquiescence must be inferred 
when a person stands by end allows another to erect 
a pucca building on his land, and a suit would not lie 
for the demolition of the building, but only for 
damages or rent of land. Hijrro Chunder ‘Mook- 
erjee v. Hullodhtjr Mookerjee 

W. R. 1864, 186 

Nil Kant Sahoo v. Jtjgoo Sahoo 

20 W. R. 328 

15* ———-—- - -'"y, , " : ■ — Building by tres- 

passer on land. W hen a trespasser tortiously enters 
upon the land of another and builds a house 
thereon, the party injured is entitled to recover 
possession of the land by destroying the house if 
there is no proof of acquiescence on his part in the 
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Act of injury done. Go bind Pttramanick v. Goo- 
roo Ciidrn Dutt ... 3 W. R. 71 

Gujadhur Singh v. Ntjnd Bam 1 Agra 244 

16. — — - — — Suit for restora- 

tion of land to former condition. The rights of a 
co-sharer in a joint estate were sold by auction, but 
it did not appear that a site held by him in the 
village passed by the sale, and the site remained in 
the possession of his heirs, who sold it to the defend- 
ant, who erected a shop thereon. Twenty years 
after the auction sale, the plaintiffs, some of the co- 
sharers in the joint estate, sued for demolition of the 
house, and the restoration of the site to the village. 
Held, that under the circumstances, the claim 
could not be maintained. Bahadoor v. Shadee 
Ram 2 Agra 3 

17 — — Eight to remove 

building . Where H, knowing that B claimed cer- 
tain land as his own, nevertheless purchased the 
land from a third person and erected a bungalow up- 
on it which B did not interfere to prevent. It was 
held that the English rule of equity, which, under 
such circumstances, would allow B to recover the 
land with the bungalow upon it, ought not to be ap- 
plied in India, but that H should be allowed to re- 
move the bungalow he had erected. Narayan 
bin Raghaji v. Bholagir Guru Manjir. 

Hormasji Sorabji v. Bholagir Guru Manjir. 
Bholagir Guru Mangir v. Hormasji Sorabji 

0 Bom. A. C, 80 

18. Building erected 

on land by purchaser, owner standing by. Where a 
purchaser claims to hold land which he has pur- 
chased from a third person on the ground that the 
owner of such land has acquiesced in the sale, the 
purchaser must show clearly that the real owner 
was aware of the sale at the time it took place. 
Where the owner of land was not aware of its being 
sold by his father to a third person, but having 
heard of such sale, subsequently stood by and al- 
lowed the purchaser to build upon the land. It 
was held that the owner could not recover the land 
without compensating the purchaser for the build- 
ing erected by him upon the land, and three months 
were alio we d to the owner within which to pay such 
compensation. Savaklal Kars an das v. Ora 
Nizmuddin ... 8 Bom. O. C. 77 

19 — — Right of , way , 

interruption of. A had a right of way over B * s 
land. He allowed B to erect a house on the path- 
way and enjoy it for seven years. He then brought 
a suit to have the pathway re-opened by pulling 
down B ’s house. Held, that A must be taken to have 
acquiesced in the interruption of his right of way, 
and his claim was one that a Court of equity and 
good conscience would not enforce. BeniMadhab 
Das v. Ramjay Rokh 

I B. I». R. A. Q 213 : 10 W a R. 318 

20. — ~~~~ — - — — When a man 

builds a house on land supposing it to be his own, or 
believing that he has a good title, and the real own- 
er, perceiving his mistake, refrains from setting him 
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right, and leaves him to persevere in his error, a 
'Court of Equity will not allow the owner to assert 
his legal right against the other without at least 
making him full compensation. Rama v. Jan 
Mahomed. 3 B. L. R. A. C., 18 : 11 W. R. 574 

Arena Chellum Chetty v. Olagappah Che tty 

4 Mad. 312 

1 21. — Suit for eject- 

ment— Transferable tenure — Landlord and tenant 
— Permissive occupation. B and 0 and their father 
held lands for upwards of thirty-live years, and built 
houses on the same. B and C sold their tenures to 
D and E. A, the zamindar, who had not objected 
to the building, now sued to eject D and E as tres- 
passers. Evidence was given that the tenures were, 
by the custom of the country, transferable. Held, 
that A could not eject D and E. Beni Madhae 
Banerjee v . Jai Krishna Mookerjee 

7 B. Jj. R. 152 : 12 W. R. 495 

Upholding on appeal, Kemp, J. in S. C. 

11W.R. 354 

See Eshan Chtjnder Ghose v. Hurrish 
Chhndar Banerjee • 

10 B. Xi. R. Ap. 5 : 18 W. R. 19 

and Nabtj Mondul v. Cholim Mitllik, per Ram* 
3Phsi J. . . . I. L. R. 25 Gale. 898 

22. __ Erection of pucca 

building more than 20 years ago — Presumption as to 
permanent character of tenancy— Second appeal, 
power of Court to question inference from fact in — 
Omission of the Appellate CouH to taJce into 
consideration circumstances affecting landlord's 
acquiescence. landlord by merely not objecting 
to his tenant’s raising a pucca building does not 
confer on the tenant a permanent right to remain 
on the land. But long possession coupled with the 
acquiescence of the landlord in the raising of pucca 
buildings and his continuing to receive rent from the 
raiyat after such buildings have been raised may 
justify the inference that a tenant has a permanent 
right. Zeshwada Bad v. Ram Chandra Talcaram, I . 
L. R. 18 Bom. 66, referred to. But there are cir- 
cumstances which may go far to weaken the force of 
that inference and one of these is the circ umstance of 
the landlord’s interest being let out in ijara at the 
time the building was raised. The absence of ob- 
jection on the part of the landlord to the erecting of 
a, permanent building by a tenant during the con- 
tinuance of an ijara of the landlord ’s interest should 
not be construed as amounting to acquiescence 
such as might be inferred where the landlord is in 
direct receipt of rent from the tenant. Beni Mad- 
hub Banerjee v. Joy Kissen Mookerjee, 12 W. R. 495, 
distinguished. Krishna Kishore Neogi v. Mah- 
omed Ali . . . . 3 C. W. D. 255 

23. — Assignable in- 

terest— Sale in execution of decree. The plaintiff 
permitted B to erect a thatched dwelling-house with 
mud walls on a piece of land belonging to the plaint- 
iff, and B dwelt in it for more than forty years. 
jHeld, that B had an assignable interest on the house 
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and land, which could, therefore, be seized and sold 
in execution of a decree against j 5, and that the pur- 
chaser who had obtained possession could not be dis- 
possessed at the suit of the plaintiff. D erg a prasad 
Misser v . Brxndabun Sookel 

7 B. L. R. 159 : 15 W. R. 274 

24. Land let for 

building purposes . A landlord who allows his . 
lessee to invest capital in erecting buildings on lands 
let for cultivation, and raises no objection for a con- 
siderable number of years, will not be allowed to 
disturb the holding. The fact of buildings having 
been permitted without Ejection to stand on lands 
for a considerable number of years is primd facie 
proof that the land had been originally leased for 
building purposes. Braja Nath Kunde Chowdry 
v . Stewart. 8 B. L. R. Ap. 51 : 18 W. R. 216 

25. ' Permissive occu- 

pancy — Right of possession as against purchaser . 
Where the defendant had been in possession of 
iandjior more than thirty years, and had without 
objection built upon the land : Held , that he had 
not by such permissive occupancy acquired a right 
to retain possession when served without notice to 
quit by a purchaser of the land. Addaita Charan 
Bey v. Peter Das 

13 B. Ii. R. 417 note : 17 W. R. 383 

28. — — - — — — — ~ Law of landlord 

and tenant as to building by the tenant on the land 
Acquiescence of lessor — Equitable estoppel pre- 
venting ejectment — Onus of proof . A lessor is not 
restrained by any rule of equity from bringing a suit 
to evict a tenant, the term of whose lease has expired 
merely by reason of that tenant’s having erected 
permanent structures on the land leased, such build- 
ing having been within the knowledge of the lessor, 
and there not having been any interference on his 
part to prevent it. To raise an equitable estoppel 
against the lessor precluding him from suing, on the 
determination of the tenancy, for possession, the 
tenant should show facts sufficient to justify the 
legal inference that the lessor has by plain implica- 
tion contracted that the right of tenancy should be 
changed into a right of permanent occupancy. Ac- 
quiescence by the lessor in this case was a legal in - 
ference to be drawn from such facts as were found. 
The onus of establishing sufficient cause for an e quit- 
able estoppel had not been discharged by the tenant 
in this instance. Ramsden v. Hyson, L . R. 1 E. 
& j, Ap: 129, and s. 108 of the Transfer of Pro- 
perty Act, 1882, referred to. Beni Ram v. Kttn- 
dan Lal 

I. Xj. R. 21 All. 498 : L. R. 28 I. A. 58 
3. C. W. D. 502 
27 Erection of build- 

ings by tenant — Acquiescence of landlord . To 
resist ejectment by a tenant on the ground that the 
tenancy is a permanent one, and that the landlord 
stood by and permitted him (the tenant) to erect 
pucca buildings on the land in the belief that the said 
tenancy was a permanent one, it is incumbent on the 
tenant to show that in erecting the buildings he 
was acting under an honest belief that he had a per- 
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raanent right in the land, and the landlord, knowing 
that he (the tenants) was acting under such belief, 
stood by and allowed Mm to go on with the con- 
struction of the buildings* Beni Earn v. Kundan 
Lai I. L. R. 21 All 496 : L. It 281. A. 58 ; Eamsden 
v. Dyson L. R. 1 E. and I . Ap. 129 / Jug Malian 
Das v. PaUonjee, I. L, R. 22 Bom. 1 ; De Busche 
v. All L. It 8 Ch. Div. 286 ; Kunliamed v. Nara- 
pana Mussad, I. L. E. 12 M ad. 320, referred to. 
Ismail Khan Mahomed v, Jaigun Bibi 

I* Ii. E, 27 Gale, 570 ; 4 C. W. N. 210 

28. 4- - Delay — Erection 

' . of :buUd$ng$iT-+I^ The plea of 

acquiescence is applicable to suits for which a fixed 
term of limitation is prescribed by law, but mere 
delay in enforcing a right does not constitute ac- 
quiescence. The defendants took possession of, and 
erected buildings on, land which they knew belonged 
to the plaintiff and they had no claim to, without 
applying to the plaintiff for consent. The plaintiff 
abstained from suing to eject them for one or two 
years, knowing that the defendants were building 
on the land : Held, under the Circumstances, that 
the delay in the institution of the suit was not suffi- 
cient to deprive the plaintiff of her right to relief. 
Uda Begum v. Imam-ud-din . I. L. R. 1 All. 82 

29- — — — — ■ — . — — . Standing by and 

smng ■ buiW/ng^ ' erected— -Right to removal. In a 
case in which plaintiffs sought to recover possession 
of some land on which defendants had constructed a 
pucea house and in which defendants pleaded that 
they had purchased a building right from a third 
party with whom plaintiffs had settled the land, and 
that plaintiffs had seen them building the house in 
question without offering any objections: Held, 
that having stood by and allowed defendants to 
build the house, plaintiffs could not sue to have the 
house removed. Lat a Gopee Ohand v. Liakut 
Hossein . . . .25 W. R. 211 

30. ■ - Absence of pro - 

test-— Suit for removal of building — Obstruction to 
right-of-way. In a suit for the removal of a build- 
ing which the defendants had erected, and which 
was an obstruction to the plaintiffs’ right to use a 
courtyard adjoining their residences, it appeared 
that the land on which the building stood did not 
belong to either party, but that all the inhabitants 
of the mohulla had from time immemorial exer- 
cised a right-of-way over it to and from their 
houses : — Held, that there was no principle of 
acquiescence involved in the case, inasmuch as there 
was no evidence that the plaintiffs had given their 
actual consent to the building, and the only evidence 
of their acquiescence could be that they did not im- 
mediately protest, and the defendants must have 
known that they were building upon a courtyard 
which their neighbours had a right to use. Uda 
Begum v. Imam-ud-din , I. X. It 1 All. 82, and 
Eamsden v. Dyson , L. E. 1 E, and I. Ap. 129 , refer- 
red to. Eatehyab Khan v. Muhammed Yusuf. 
Muhammed Yusuf v . Eatehyab Khan 

I. X*. R. 9 AIL 434 
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31. Cultivating land without 

objection.— Acquiescence — Owner standing by and 
seeing person without title cultivate land— Fraud 
and deceit. In frder to prevent the owner of land 
who is charged with standing by and allowing an- 
other person, who believes he has a good title thereto, 
to enter on the land and spend money in improving 
it, from recovering possession thereof, fraud and 
deceit on the part of the owner must be clearly 
proved. Dann v. Spurrier, 7 Vesey 251, and Rama 
v. Jan Mahomed, 3 B. L. R., A. 0., IS : 11 IF. B. 
574, explained. Langlois v. Rattray 

3 C. L. R. 1 

32. - Cultivation and changing. 

character of land — Landlord and tenants—, In- 
junction — Delay. The, tenant of an agricultural 
holding planted his jote with mango trees to the 
knowledge, but without the consent, of his landlord, 
thus changing the character of the land. More than 
three years afterwards the landlord sued for a man- 
datory injunction to have the mango trees removed. 
Held , that having stood by for more than three years 
and allowed the tenant to spend his labour and capi- 
tal upon the land without taking any action in the 
matter, the landlord was not entitled to a manda- 
tory injunction. Noyna Misser v. Rupikun 

I. la. R. 9 Calc. 609 : 12 C. L. it. 300 

33. — - Malabar kanam 

— Change in charade? of land — Passive acqui- 
escence of landlord — Estoppel — Compensation for 
improvements by tenant. Land was demised on 
kanam wet for cultivation. The demise© changed 
the character of the holding by making various im- 
provements which were held to be inconsistent with 
the purpose for which the land was demised. On a 
finding that the landlord had stood by while the 
character of the holding was being changed and 
had thereby caused a belief that the change had his 
approval : Held , on second appeal, that the demisee 
was entitled to compensation for his improvements 
on redemption of the kanam. Eamsden v. Dyson „ 
L. E. 1 E. and I. Ap. 129 , followed. Kunhammed 
v. Narayanan Mussad . I. L. R. 12 Mad. 320 

Where, however, it was held that the landlord 
had not acquiesced in some of the improvements 
and compensation was therefore refused for them 
though the tenant was permitted to remove those 
for which no compensation was allowed. 

See Ravi Varmah v. Mathissen 

I. Ii. R. 12 Mad. 323 not© 

34. Acquiescence in title, by 
conduct. In a suit to recover possession of pro- 
perty it was held, on the evidence, that the plaintiffs 
had acquiesced in defendant's title by their con- 
duct. Jeebun Mundal v. Nadyar Ghand Roy 

25 W. R. 461 

35. - Conduct, defeating title — 

Evidence of ratification. The plaintiff, a member 
of an undivided Hindu family, sued to recover a 
parcel of land which he alleged his uncle, the first 
defendant, to have wrongly transferred to the 
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•second defendant. The second defendant alleged a 
sale to him by the first defendant, and a subsequent 
sale to the third defendant, and denied the plaintiff’ s 
title. The Munsif gave a decree for the plaintiff ; 
on appeal, the Principal Suclder Amin, finding that 
■the plaintiff knew of the sale and treating the know- 
ledge as evidence of acquiescence in it, reversed the 
decision of the Munsif. Held, reversing the deci- 
sion of the Principal Sudder Amin, that such know- 
ledge would not make the plaintiff a party to the 
sale by the first defendant, so as to bar his right to 
recover the land for which he sued in ejectment. 

A person who seeks to bar one who is primd facie 
the legal owner, by evidence of ratification, or of 
facts cogent enough to prove one not a formal to 
be a substantial party, must make and prove 
such a case, for he is one who seeks to displace a 
legal title. Rajan v. Basuva Chetti 

2 Mad. 428 

3@. — Ratification of 

.transfer of property. A solehnama in 1847, to which 
were parties the sons, daughters and widow of a 
deceased Mahomedan proprietor, transferred the 
shares of two minor daughters, in their father’s 
•estate, having been executed by their mother, the 
widow, on their behalf. On the question whether 
-the solehnama should be set aside, at the instance of 
the two daughters, on the ground of its having 
been beyond their mother’s power to bind them, 
and of the instruments having been prejudicial to 
their interests, the evidence showed that it had 
been acted on and followed by possession, and that 
the daughters had, after attaining full age, allowed 
a lengthened period of twenty years to elapse 
without taking proceedings to dispute it : — Held, 
that if the mother had exceeded her powers in 
executing the solehnama on their behalf, and if they 
might, at one time, have had it set aside, their 
long acquiescence was sufficient to show ratification 
of the transaction ; and the solehnama was upheld. 
Mahomed Abdul Kadib v. Amtal Karim Banu , 
I. E. R. 16 Calc. 161 ; I*. R. 15 I. A. 220 j 

37. .... .. Presumption from, allowing j 

grant of certificate unopposed. In a rival j 
claim between two Hindu widows of a deceased bus- 
band the plaintiff sued as mother and guardian of 
her infant son to establish his right as son and heir 
of his father. One defence, among other s, was that 
the son was not legitimate, and could not inherit. 
His legitimacy was established, but the incapacity 
to inherit was sought to be proved by the plaintiff’s 
virtual acknowledgment of the defendant’s title as 
heiress on the grant to the defendant unopposed by 
the plaintiff of a certificate of heirship. Held, that 
it was not the practice of the Courts in India or of 
the Privy Council to press against either an infant 
or a Hindu female a presumption by acquiescence 
in a rival claim from the mere non-contestation for 
a limited time of an adverse title. Ramamani Am- 
mal v. Kulanthi Nauchear 

17 W. R. 1 : 14 Moo. I. A. 346 

38. Not objecting to sole— Suit 

to recover property sold— Presumption of consent. 


Where R. K , acting ostensibly as recognized agent 
and manager of the family, sold part of the family 
property to the ancestors of the defendants, and the 
plaintiff, who was then of age, did not object to the 
sale, but afterwards sued to set aside the sale as to 
his ■ share, on the ground that the property had 
been purchased by R K with the joint funds while 
the plaintiff was a minor, and that it was sold 
by Mm without authority, the first Court gave him a 
decree for a one-f -urth share of the property. . M K 
appealed, hut the other defendants did not appeal. 
The Judge, assuming the lower Court’s finding* to be 
correct, held, that as the plaintiff, who was of age at 
the time, did not object to the sale, he could not re- 
cover possession of property sold by R K as the re- 
cognized agent and manager. Held, aim, that R K 
could not found any right upon the presumption of 
plaintiff’s consent, however such presumption might 
have availed the other defendants, purchasers from 
R K, who had not appealed. Go pal Chunder 
Lahoory v. Roy Kishore Lahoory 

15 W. R. 467 

39. Pre-emption — Mortgage by con- 
ditional sale . Acquiescence in a mortgage by con- 
ditional sale does not involve relinquishment of the 
right of pre-emption upon the conditional sale 
eventually becoming absolute. Ajaxb Nath v. 
Mathura Prasad . I. 3b. R. 11 All. 164 

40. ■ Account made in course 

of usual dealing. The defendant in a suit for 
balance of payments made by plaintiff on Ms behalf 
held not entitled to refuse to be bound by an account 
made up in accordance with the course of dealing 
wMeh had practically been absented to by him and 
had been followed between the parties for many 
years. Thakoor Pershad Singh v. Mohesh 
Lall . . . 24 W R. 390 

41. aIIaaI — L: — — - Civil Procedure 

Code (Act XIV of 1882), s. 443 — Suit against a 
•major defendant by guardian ad litem — Subsequent 
objection to execution on ground of Ms having been 
wrongly impleaded. The managing member of a 
Hindu family consisting of himself and two brothers, 
who were minors, mortgaged the ancestral property 
to secure a debt properly incurred by him in his cap- 
acity as manager. The mortgagee brought a suit 

; upon the mortgage joining as defendants the three 
brothers, the two younger of whom were sued by 
the mortgagor as their guardian ad litem . A decree 
for the plaintiff having been passed, the lands were 
sold in execution. The two younger brothers now 
sued to have the decree and the sale set aside as 
regards them, on the ground that they had both been 
of age at the date of the suit, and accordingly had 
been wrongly impleaded. It appeared that the 
elder plaintiff was in fact a major at the date of the 
previous suit, but he was aware prior to the sale, 
of the suit and the execution proceedings, and still 
allowed Ms elder brother to conduct the defence and 
proceedings on his behalf : — Held, that both plain- 
tiffs -were bound by the decree in the former suit. 
RaMACHARI V. DURAISAMI PlLLAl 

I. Ii. R. 21 Mad/ 107 
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42. Sending agent to settle 

rent — Acquiescence in rate. The sending of an 
agent by a tenant to settle with the landlord as to 
the rent is not a virtual acquiescence in the rate of 
rent demanded. Stalkart v. Lalla Bhurrut 
Lall . . . W. R. 1864. Act X, 115 

43. ----- - Beeeipt of rent in lieu of 
grant of land. In a suit to recover possession 
of land it appeared that the defendant’s father 
had in 1801 obtained possession on a lease of 280 
bighas from the Government of Ivulabo, and that 
the plaintiffs ’ father had in 1806 obtained a grant of 
10 unspecified bighas of the same land, but that he 
never asked to have them marked out and given to 
him in specie, and that he, and subsequently his 
sons, the plaintiffs, were content up to the year 1 856 
to receive from the defendant’s family in respect of 
their grant the rent formerly paid by them to the 
Government for the same. The District Court re- 
versed the decree of theMunsif, and threw out the 
claim to recover possession of the land on the ground 
that the plaintiffs must be taken after such a lapse 
of time to have acquiesced in the arrangement that 
a yearly rent was to be received without any parti- 
cular land being marked out as theirs. Held, that it 
was competent for the Assistant Judge to come to 
that conclusion under the circumstances, and that 
there was no ground for saying that there was any 
error of law in his decision, which was accordingly 
affirmed. Sule v. Dhundiraj Vena yak 

3 Bom. A. C. 55 

44. Accepting lower rent than 

that entitled to for long time. Wh6re a land- 
lord who may originally have had a right to collect a 
higher rent is for a long period of years content to 
accept a lower, it would be manifestly unjust to 
allow him to turn round upon the tenant at any 
time he pleases and demand the higher rent. Roo- 
cha .Ram Misr v. Naga Doss . 2 1ST. W. 92 


Bong possession by tenant 
An under-tenant who has dug a 


without lease, 
tank and been in possession undisturbed by the for- 
mer proprietor for along period, such acquiescence 
being equivalent to a lease, cannot be ejected by the 
patnidar. Sreemunt Ram Dey v . Kookoor 
Chand ..... 15W.R. 481 

46. ----- Allowing part owner to 

work forfeiture of tenure as if full owner— 
Waiver, of forfeiture — Claim of portion of tenure . 
If A allows B to deal with an occupancy tenure as 
full owner, and by an attempted transfer, to work a 
forfeiture thereof without any objection on his part, 
A will not be allowed to come in afterwards and 
claim a. part of the forfeited holding on the ground 
that B was only part owner, and could therefore 
only work a forfeiture of his own share. Manxr- 
ullak v. Ramzan Ali . . l'.C L. R. 293 

47, — : Equitable estoppel 

—Landlord and tenant — Lessee taking lease 
direct from zaminder—Suit by occupancy -tenant to 
eject zamindar’s lessee . Where a person took a 
permanent lease of a eultivatoty holding direct from 
the zamindar without making any inquiries as to 
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who were' the cultivators and on what tenure they 
held ; and where, the permanent lessee having com- 
menced to build, one of the cultivators, being an oc- 
cupancy-tenant, subsequently brought a suit in eject- 
ment against him : — Held , that the lessee should, 
by the knowledge that the land was a cultivatory 
holding, have been put on his guard and have made 
inquiries as to the exact condition of the title, and 
not having done so the doctrine of equitable ac- 
quiescence could not be applied. Bisheshar v. 
Muirhead . . . I. Xi. R. 14 All. 362 

48 — Landlord and tenant — Kabuliyat by one of 
several joint tenants — ■ Rent suit against recognised 
tenant alone — Bengal Tenancy Act ( VIII of 1885), 
s. 65. Where one of several joint tenants executed 
a kabuliyat in favour of the landlord, and the other 
tenants acquiesced in the representation of the hold- 
ing by the tenant who executed the kabuliyat, and 
the landlord sued Mm only for the rent, and in exe- 
cution of the rent-decree attached the entire holding, 
and the other tenants made no attempt to get them- 
selves recognised or to pa y the arrears : Held, that 
the attachment covered the entire holding, there 
being no fraud or collusion on the part of the land- 
lord. RajaniKant Guho v. Uzir Bibi(1902) 

7 C.W. N. 170 

ACQUISITION. 

See Hindu Law . 1. 1*. R. 32 Bom. 512 
12 C. W. N. 103 

ACQUISITION OE GAIN. 

association formed for — 

See Company — -Formation and Regis- 
tration . . I. L. R. I Bom. 550 

I. Ii. R. 17 Calc. 780 
I. L. R. 19 Mad. 31, 200 
I. L. R. 20 Mad. 68- 

ACQUISITION OE LAND. 

See Burning Ghat. 

10 C. W. N. 1044' 

See Calcutta Municipal Act. 

I. L. R. 33 Calc. 396' 

See Land Acquisition Act. 

ACQUISITION OE PROPERTY. 

See Hindu Law . 13 C. W. N. 1133 

ACQUITTAL. 

See Appeal in Criminal Cases-— Acquit- 
tals, APPEALS PROM. 

See Autrefois Acquit. 

See • Complaint — Dismissal op Com- 
plaint — Effect of Dismissal. 

See Compounding Offence. 

7 C. W, N. 176 

See Confession— Confession subse- 

quently retracted. 

6 C. W. N. 380 
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ACQUITTAL — condd . 

See Criminal Procedure Code, s. 403. ; 

I. la. R. 24 Mad. 64 ; 

See Criminal Procedure Code, s. 439. | 

I. L. B. 27 All. 359 I 

See Discharge of Accused. * 

See Prisons Act, s. 45. 

I. Is. R. 2 All. 801 

See Reference to High Court — Grim- ! 
inal Cases . . 7 C. W. 35T. 135 

I. L. B. 24 All. 346 
„ 25 All. 128 

See Revision-Criminal Cases— 
Acquittals. 

by Jury— 

See Reference to High Court. 

I. L. R. 36 Calc. 629 

ACT. 

See Bengal Act. 

See Bombay Act. 

See Madras Act. 

See N.-W. Provinces and Oudh Act. 

See Statutes. 

application of, to Crown — 

See Madras City Municipal Act, s. 341. 

I. L. B. 25 Mad. 457 

See English Raw. 

I. Is. B. 14 Bom. 213 

construction of— 

See Statutes, construction of. 

1835— VXIX— 

See Sale for Arrears of Rent — Act 
VIII of 1835. 

1836 — V — 

See Execution of decree — Striking off 
Execution Proceedings. 

18 W. B. 319 

X, S. 3 

See Damages— Measure of Damages— 
Breach of Contract . 5 W. B. 277 
8 W. B. 257 

See Limitation Act, 1877, Art. 120 (1859, 
s. 1, cl. 16) . . 5 W. B. 277 

7 W. B. 401 

8 W. B. 257 

- 1837— XX— 

See Land Tenure in Bombay. 

4 Bom. O. C. 1 

XXVII— 

See Salt— Acts and Regulations 
relating to — Bombay. 

7 Bom. A. C. 89 
10 Bom. 74 

1838— XI— 

See Contribution, suit for — Voluntary- 
Payments . • 8W.B, 333 


See Jurisdiction of Revenue Court — 
Bombay Regulations and Acts. 

I. L. B. 1 Bom. 624 
2 Bom. 193 2nd Ed. 185 

See Limitation Act, 1877, Art. 47 (1859,. 

s. 1 , cl. 7) . . 10 Bom. 479 

See Mamlatdar, jurisdiction of. 

1. 1*. B. 14 Bom. 372 

_ XIX, s. 13— 

See Magistrate, jurisdiction of — Spe- 
cial Acts — Act XIX of 1838. 

5 Bom. Cr. 6 

See Merchant Shipping Act, 1854, se.. 
24, 26 . I. L. R. 14 Bom. 170 

See Sentence — Fine. 

1. 1*. R. 7 Bom. 280 


— XXXII— 

See Attachments — Subjects of Attach- 
ment — Annuity or Pension. 

4 Mad. 277' 


— XXV— 

See Wills’ Act, 1838. 
See Will— Attestation. 


— 1839— XX— 

See Judicial Officers, Liability of. 

3 Bom. Ap. 1 

— XX— 

See Duties . 2 Bom. 2nd Ed. 75* 
—XXXV— 

See Gan jam and Vizagapatam Agency 
Courts’ Act. 

See Governor in Council. 


— XXXIX— 

See Contribution, Suit for — Interest. 

10 B. L. R. 352, 353 note 

See Interest — Act XXXII of 1839. 

See Interest Act, 1839. 

1840— IV— 

See Limitation Act, 1877, Art. 47 
(1859, s. 1, cl. 7). 

See Survey award. 

XIV— 

See Hindu Law, Contract — Breach of 
Contract . . .1 Mad. 9' 

XV— 

See Agent of Foreign Sovereign. 

1 Bom. 96 
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ACT — could. 

1840 — XVII — 

See Salt — Regulations asp Acts re- 
lating to — Madras. 

4 Mad. Ap. 53 

See Sentence— Imprisonment — Impri- 
sonment IN DEFAULT OF FINE. 

I. It. B. 4 Mad. 335., 335 note 

//;/. / . ■■ v XXIII— i 

See Attachment — Attachment before 
Judgment . . .6 Bom. 170 

8 B. Xa* Be 335 j 

1841—1, s. 2 — 

See Pre-emption — Right of Pre-emp- j 
tion .... 1 Agra 188 

2 Agra 280 | 
6 3SF. W. 243, 272 i 

See Pre-emption — Subjects of and | 
Transfers giving rise to pre-emp- i 
TIO n . . 3 EL W. 125 | 

. — X- 

See Merchant Shipping Act, 1854, | 

ss. 24, 26 . I. L>. B. 14 Bom. 170 j 

See Ship, Registering of. 

4 Moo. I. A. 170 ! 

XI — (Military Courts of He- j 

quest)— 

See Appeal— Acts— Military Courts j 
of Request Act. 

See Jurisdiction— Question of Juris- j 
diction — Generally . 1 Agra 222 

See Military Courts of Request. 

1841-XIX— 

See Succession (Property Protection) 1 
Act. 

See Certificate of Administration— j 
Certificate under Bombay Regula- 
tion VIII of 1827 and Acts XIX and ! 
XX OF 1841 . 1 Ind. Jur. 3ST. 8. 365 

6¥. H. Mis. 53 ; 

See Certificate of Administration— j 
Right to Sue, or Execute Decree, j 
without Certificate. 

I. I*. B. 20 Bom. 437 j 

See Hindu Raw . 12 O. W. W. 65 j 

summary Order under— : 

See Limitation Act, 1877, Art. 13 (1859, | 
s. 1, CL. 5) B. It. R. Sup Vol. 633 
2 Ind. Jur. 3ST. 8. 191 : 7 W B. 199 
Marsh* 573 
11 Moo. I. A. 405 
1 W. R. 341 


ACT — contd. 

- — - 1841— XIX, s. 3— 

See Superintendence of High Court — 
Civil Procedure Code, 1882, p. 622. 

I L. H. 10 Mad. 68 
I. L. R. 12 Mad... 341 

XIX, ss. 3, 5, 8— 

See Superintendence of High Court — 
Civil Procedure Code, s. 622. 

1. 1*. R. 24 Mad. 364 

- — - XX— 

See Certificate of Administration — 
Certificate under Bombay Regula- 
tion VIII of 1827 and Acts XIX and 
XX of 1841 . W. B. 1864 227 

W. R. 1864 Mis. 24 
1 W„ R. Mis. 28 

XXI— * 

See Right of Suit — Orders, suits to 
set aside . Marsh. 7, 214, 231 
1 Ind. Jur. O. S. 36 
1 Hay 29, 559 
2 Hay 86 
2 W. R. 267 

- — XXIX— ■ 

See Privy Council, practice of — 
Dismissal of Appeal sop want of 
Prosecution . 9 Moo., I. A. 26 

1842— IV — 

See Madras Boat Rules., 

I. D., R. 9 Mad. 431 

■ XII— 

See Military Courts .of. Request. 

3 3ST. W. 70 

XVI— 

See Statutes, construction of. 

0 3SL W . 373 

See Zamindar, power of./ 

1 BT. W. s Part 3, p. 47, Ed. of 1873, 103 

- - 1843 — III — 

See Appeal to Privy Council— Cases 
in which Appeal lies or not — 
Appealable Orders. 

4 W . R. P. C. 94 
6 Moo. I. A. 448 

_ V— 

See Slavery. 

- XI— 

See Contempt of Court — Penal Code, 
s. 174 . .8 Bom. Cr. 19 

See Contract Act, s. 23 — Illegal Con- 
tracts against Public Policy. 

6 Bom. A. C. 243 

See Declaratory Decree, suit for — 
Miscellaneous Suits. 

8 Born. A. C. 35 
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mid. 

•— 1848 — XI — coHcld, 

See Hereditary Offices’ Act, s. 9. 

I. X. R. 7 Rom. 420 

$ee Hindu Law, Adoption— Requisites 

'FOE ADOPTION — SANCTION. 

I. L. R. 1 Rom. 607 

See Jurisdiction of Civil Court- 
Offices, EIGHT TO. 

2 Rom. 862, 2nd Ed , 842 

11 Rom. 232 

See Service Tenure. 

3 Bom. A. C. 128 
8 Bom. A. C. 83, 107 

12 Bom. 232 

XIX— 

See Registration Act, XIX of 1843. 

See Registration Act, III of 1877. 

1844— V— 

See Contract — Wagerinc Contracts. 

1 Mad. 448 

See Promissory note— Consideration. 

0 B. Xi. R. 441 

See Cess. . I. X-. B. 14 Bom. 526 
Xi. R. 17 I. A. 103 

See Town Duties, Bombay. 

I. Xi. B. 8 Bom. 398 

XX— 

See Factors Act. 

1845—1— 


ACT — contd. 


See Sale for Arrears of Revenue — 
Deposit to stay Sale. 

I. X. B. 30 Calc. 794 


_I, ss. 6 and 14— 


s. 9- 


See Sale for Arrears of Revenue- 
Setting aside Sale — Irregularity. 

9 Moo. I. A. 268 


See Sale for Arrears of Revenue — 
Deposit to Stay Sale. 

MarsL. 226 
11 Moo. X A. 241 

s. 21— 


See Benamx Transaction— Certified 
Purchasers— Act I of 1845. 

..- s. 28— 


See Enhancement of Rent— Exemp- 
tion from Enhancement, etc.— Proof 
of uniform payment. 

B. Xi.B. Sup. Vol. 623 : 7W.E. 176 


— 1845 — I, s, 26 — conoid. 

See Enhancement of Rent — Liability 
to Enhancement — Land occupied by 
buildings • W. B„ 1864, Act X, loi 

See Sale for Arrears of Revenue — 
Incumbrances— Act I of 1845. 

s. 29— 


See Limitation Act, 1877, s. 18 (1871, 
s. 19) . . I. Xi. B, 2 Calc. 1 

— XVI— 

See Privy Council, practice of — Res- 
toration of Appeal. ST" 

9 Moo. I. A. 26 

XXIX— s. 5— 

See Judge — Appointment of Judge. 

1 Bom. 107 

— 1846—1— 

See Barrister . I. Ii. B.. 3 Mad. 138 

See Contract Act, s. 25. 

I. Ii. B. 5 Bom. 258 

See Pleader — Remuneration. 

I. X. B. 8 Pom. 413 
7 Bom. A. C. 132 
9 Bom. 33 

1 Xnd. Jur. JsT. S. 334 : 6¥.R. 108 
X. Ii. B. 12 Bom. 557 
I. X. B. 21 Bom. 42' 

See Practice. I. X, R. 33 Bom. 256 
IX— 

See Madras Boat Rules. 

I. X. B. 9 Mad. 431 

— XI— 

See Appeal in Criminal Cases — Act 

XI of 1846. I. X. B. 15 Bom. 505 


s. 3, rules under — 

See High Court, jurisdiction of— 
Bombay — Criminal. 

I. Xi. R. 25 Bom. 667 

1847-1— 

See Jurisdiction of Civil Courts— 
Revenue Courts — Orders of Reve- 
nue Courts . . 16 W. K. 109 1 

— VII— 

See Distraint 1 Ind. Jur. 3ST. S. 361 


- 1847 — IX, ss. 3 to 6— 

See Evidence — Civil Cases — Maps. 

I. X. B. 30 Calc. 291 

IX— 


See Jurisdiction of Civil Courts — 
Revenue . . 19 W. R. 127 

14 B, X. R. 221 note : 18.W/B. 64 



• 184:7 — IX — contd . 


Beng. Beg. XI of 
1825— Chur in navigable river , right of Government 
to. Act IX of 1847 does not alter the state of the 
law under Regulation XI of 1825, but merely lays 
-down a procedure. There is nothing in Act IX of 
1847 to prevent the Government from taking pos- 
session of a ehur, after it has silted up, if the chur 
be one that the Government would be entitled to 
under Regulation XI of 1825. Budrunnissa 
Chowdhrain v. Prqsunng Kumar Bose 

,6 B. L. R. F. B. 255 : 14 ¥. R. F. E. 25 

2. _ Right of Suit— -Effect of an 

order for additional assessment. Certain land, 
which formed part of the plaintiff’s zamindari, be- 
came, on its re-formation after submergence by a 
change in the course of the river Ganges, attached 
to the zamindari of J, and it being found so attached 
an additional jumma was, after proceedings taken 
by the revenue authorities under Act IX of 1847, 
assessed against J in respect of it. In a suit in the 
•Civil Court brought by the plaintiff against the Gov- 
ernment, J, and L, an ijaradar under J , to recover 
possession of the land : Held , that the suit was not 
barred by the proceedings under Act IX of 1847. 
S. 6 of that Act makes the orders passed under its 
provisions final only against the zemindar, not 
against third persons. Nor would s. 9 bar the suit ; 
the words of that section do not necessarily extend 
to forbidding a suit brought to recover property 
which the Government or its officers may be instru- 
mental in keeping away from the rightful owner. 
Held , on the facts, that the Government had not, by 
the proceedings under Act IX of 1847, or other- 
wise, interfered with the plaintiff’s rights so as to 
entitle him to relief against it in the present suit. 
■Collector of Moorshedarad v. Roy Dhunput 
Singh Bahadoor 

15 B. Ii. R. 49 : 23 W. R. 38 


Settlement by Re - 
settlement made 


venue authorities. Although a 
by the Revenue authorities under Act IX of 1847 is 
final, the fact of such settlement will not preclude a 
proprietor from seeking in a Civil Court to establish 
his right to the lands so settled. Narain Chunder 
*>. Tayler I. L, R. 4 Calc, 103 :3C.L. R. 151 


Rights of third parties. Act 


IX of 1847 does not affect any question between the 
person in possession and any person other than the 
Government. Kaliprasad Mazumdar v. Collec- 
tor of Mymensingh 

6 B. Ii. R. 261 note : 13 W. R. 366 

5, Right of assessment by Gov- 

ernment of accreted lands— Beng. Beg. XI of 
1825. Act IX of 1847 refers to re-surveys of za- 
mindari lands which the Government as such may 
cause to he made at certain intervals, and to assess- 
ment consequent on the changes ascertained by such 
re-surveys, but does not interfere with the rights of 
the Government, in its capacity of zamindar, to take 
possession of, and assess all accretions to, its own 
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estates under Regulation XI of 1825. Orhoy 
Churn Chowdhry v. Collector of Dacca 

4 W. R. 59 

6. Land added to revenue-pay- 

ing estate. The words “ land has been added to 
any estate paying revenue directly to Government ” 
in Act IX of 1847, s. 6, mean added to the estate 
as it is depicted on the survey map. Ram Jewan 
Singh v. Collector of Shahabad 

19 W. R. 127 

D ewan Ram Jewan Singh v. Collector of 
Shahabad . . 14 B. L. R. 221 note 

18 W. R. 64 

7. ss. 6, 9— Assessment of ac- 

creted land — Order of Board of Revenue when 
final under s . 6 of Act IX of 1847. The effect of 
the words “ whose order thereupon shall be final ” in 
s. 6 of Act IX of 1847 is, that where an assess- 
ment has been made under s. 6, which has been 
approved by the Board of Revenue, such assessment 
is final and cannot be called in question in a civil 
suit ; but the fact of an assessment having been 
made is no bar to a suit raising the question whe- 
ther the Board of Revenue had jurisdiction under s. 
6 of the Act to assess. Act IX of 1847 applies to 
land reformed on the site of a permanently-settled 
estate. Sarat Sundari Debi v. The Secretary 
of State for India in Council 

I. L. R. 11 Calc. 784 

8. Assessment of reformed 

land after diluviation— Act IX of 1847, 
ss. 1, 6, 7, and 9, effect of — Jurisdiction of Board 
of Revenue, its extent — Civil Court, power of — 
Sw'vey maps, their evidentiary value. Whereon 
inspection of a survey map, and after its comparison 
with a former thak map, the Board of Revenue 
assessed certain land as alluvial increment, which, 
however, the Civil Court, in a suit against the order 
of the B;;ard, found upon further evidence to be a 
re-formation on the original site of a permanently- 
settled estate, in respect whereof the plaintiff had all 
along paid revenue without abatement : — Held, that 
the land was not liable to fresh assessment under 
the provisions of s. 6 of Act IX of 1847, nor was 
the comparison of the two maps by the Revenue 
Officer conclusive on the question of addition to the 
estate. Sarat Sundari Debi v. The Secretary of 
State, I. L. R., 11 Calc., 784 , partially overruled. — 
Held , also, (Mitter, J., dissenting), that the order of 
the Board of Revenue fixing the lahd with liability 
to assessment was not final, and could be set aside by 
the Civil Court as ultra vires. Dewan Ram Jewan 
Singh v. The Collector of Shahabad , 18 W. R. 64, 
Ram Jewan Singh v. The Collector of Shahabad, 
19 W. R. 127, overruled. Held, by the majority of 
the Full Bench, that the language of s. 9 was 
not such as would prohibit the present suit ; and, 
unless the meaning were clear, its operation should 
be limited to suits for damages on account of any- 
thing done in good faith ; for instance, in a case of 
ouster under s. 7. The Collector of Moorshedabad v. 
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ACT — canid. 

1847 — TK—concld. 

Roy Dhunput Singh , 15 B. L. R. 49, approved. 
Held (Hitter, J., dissenting), that s. 1 of Act IX 
of 1847 repealed everything in the Regulations 
which enacted by what officers and how the ques- 
tion of liability to assessment should be tried, and 
therefore took away from Collectors and Boards of 
Revenue the power of giving any binding decision 
on the point. Held , also, (Hitter, J., dissenting), 
that the effect of the words “ shall be final 55 in s. 6 
was to make the assessment final in every case in 
which there was jurisdiction to assess, but to leave 
it open to the Civil Courts to inquire in each case 
whether there was such jurisdiction, or whether the 
lands assessed were liable to assessment. Per 
Hitter, J. S. 1 has not abolished the judicial func- 
tions of the Revenue authorities under Regulation 

II of 1819 ; all that has been abolished by that sec- 
tion are the tribunals constituted by Regulation 

III of 1828. The proceedings of the Revenue 
authorities under s. 6 embrace an inquiry upon 
two questions, viz., the question of the liability to 
assessment, and the rate of assessment, and under 
the express wording of the section the finality 
attaches to the whole order of the Sudder Board 
of Revenue. Fahamidannissa Begum v. Secre- 
tary of State for India in Council 

I. L. R. 14 Calc. 67 

9. - — - Held, on appeal to 

the Privy Council, that a review of the legisla- 
tion anterior to Act IX of 1847 shows that whilst 
It was intended to bring under assessment lands 
not included in the permanent settlement, 
whether waste or gained by alluvion or dereliction 
from sea or rivers, yet all such lands as were 
comprised in permanently-settled estates were to 
be rigorously excluded from further assessment. 
Rinds included in the permanent settlement having 
afterwards been covered by water, and having then 
been formed again on the same site, held not to be 
lands “gained” from the river by alluvion or 
dereliction within the meaning of Regulation II of 
1819, that expression being confined to meaning 
lands gained since the period of the settlement. 
The effect of Act IX of 1847 was merely to change 
the mode of assessment in the case of land already 
.liable to be assessed under legislation in force when 
that Act became law. It was not the object of that 
Act to bring under liability land re-formed on the 
site of land previously lost, within the area of a 
permanently -settled estate, the revenue upon which 
had been paid without abatement since the per- 
manent settlement. Where an order of the Board 
.of Revenue, purporting to be made under Act IX 
of 1847, subjected land included in the permanent 
settlement to assessment : Held , that the District 
Civil Court had jurisdiction (which, therefore, 
might be invoked as a matter of right) to entertain 
a suit brought by the landowner contesting that 
order, and to declare it unauthorised by law. 
..Secretary of State for India v. Fahamidannisa 
Begum . . . I. 3j. R. 17 Calc. 590 

L. R. 17 I. A. 40 
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— 1847 — XX — 

See Copyright Act. 

See Copyright I. L. R. 18 Bom. 858 
I. R. R. 14 Bom. 586 
I. lx. R. 19 Bom. 557 
• See Limitation Act, 1877, Art. 40. 

1. 1*. R. 8 Cale. 17 

See Small Cause Court, Mofussdl — 

J urisdiction — Copyright. 

I. L. R. 6 Cale. 499 

— 1848 — I — 

See Offence before Penal Code came 
into operation. 

5 W. R. Cr. 8 : 1 Ind. Jur. If. S. 97 

— — XIII— 

See Survey Award . 28 W. R. 173 

1. — Award — Decision on non-appear- 

ance of parties . Act XIII of 1848 66 for the 
greater security of possessory titles in the Presi- 
dency of Bengal, derived from awards made by the 
revenue authorities under Regulation VII of 1822, 
Regulation IX of 1825, and Regulation IX of 1833 
of the Bengal Code,” by s. 3, enacted that no 
suit should be entertained for contesting the justice 
of any award of the revenue authorities under any of 
these Regulations made after the passing of the Act 
after the expiration of three years from the date of 
the final award. A suit for the amendment of a 
map was referred by the Deputy Collector to an 
Ameen for the purpose of a local investigation, and 
the Ameen returned that, neither of the parties 
appearing before him, he was unable to make the 
investigation, whereupon the Deputy Collector 
struck the case out. Held , that this was not an 
award within the meaning of the Act. Golam 
Koodsee Chowdhry" v. Bashu Chunder Ghose 

Marsh. 328 

2. — - In order to apply 

the provisions of Act XIII of 1848 in regard to limit- 
ation, it was necessary to show that there was an 
award, i.e., an adjudication after a contention be- 
tween the parties before the survey authorities. 
Hurree Mohun Thakoor v . Andrews 

W. R. 1864 30 

3. . — — Suit to assess land 

— Boundary suit. Act XIII of 1848 did not apply to 
bar a suit to assess land as rent-paying. A decision 
in a boundary suit decides only the question of right 
to possession of the land, irrespective of the right to 
assess. Mahomed Ali Khan Chowdhry v. Jadub 
Chunder Chuckerbutty . W. R. 1864 60 

4. Awards made by Collectors 

— Beng. Regs. VII of 1822 , IX of 1825, and IX of 
1853. Act XIII of 1848 was limited to awards made 
by Collectors under Bengal Regulations VII of 1822, 
IX of 1825, and IX of 1833, which gave to the 
revenue authorities judicial power to determine 
questions of possession and other matters with a 
right of appeal to the regular Courts against their 
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1848 — XIII — contd. 

awards. An order of the Collector for the mutation 
of - names in the register is not an award of the 
nature contemplated by the Begulation XIII of 
1848, and an appeal from it was not subject to the 
limitation of three years prescribed thereby. 
Jsw ala Buksh v. Dharum Singh 
^ 10 Moo. I. A. 511 

5. — — - Settlement award— Suit to set 

aside* Act XIII of 1848 applied only to suits for 
contesting the justice of an award as between the 
contending parties, and not to suits for the purpose 
of amending a settlement and establishing the rights 
of persons who were not parties contesting between 
themselves before the Collector. Komtjl Kissen 
Surkhul v „ Bisson ath Chuck erburtt y . 

B. Ii. B. Sup VoL Ap. 3 
W. B. B. B. 128 

Puree ao Singh v. Shib Bam Chunder 
Mttndul . . . . 3 W. B. 165 

0. - Thakbast award— Beng. Beg. 

IX of 1825— Act X1U of 1848 —Evidence of pos- 
session. A thakbast award of boundary made in the 
Lower Provinces may be an award, under Begula- 
tion IX of 1815, within the meaning of Act XIII of 
1848. It would in any case be. material evidence 
of possession. Pb ahead Sen v. Rajendra Kishor 
Singh , . . 2B.L B. P. C. Ill 

12 W. B. P. C. 6 

7. — . Award — Decision under Bai- 

wara Law . The decision of a Collector under the 
Batwara Law was not an award within the meaning 
of Act XIII of 1848. Act XIII of 1848 only applies 
to awards made by the revenue authorities under 
Regulations VII of 1822, IX of 1825, and IX of 
1833. Pultog Boy v. Greedharee Singh 

W. B P B. 12 
1 Ind. Jur O. S. 5 

Greedharee Singh v. Pultoo Boy Marsh.. 37 

8 . , — : — — Order of Collector 

under Reg . VII of 1822. The order of a Deputy 
Collector under Begulation VII of 1822, deolar'ng 
the lands in dispute to be paykan jaglur lands, v .* s 
an award within the meaning of Act XIII of 1848, 
and any suit to set it aside had to be brought within 
three years of the order. Modhoo.«oot>un Singh 
Purtee Bullub Paul . W. B. 1804, 140 

9 . — Order of Collector 

rejecting claim to alluvial land. The order of a 
Collector rejecting a claim to alluvial lands on the 
ground that a settlement of them had already been 
concluded, was not an award within the n eming of 
s. 3, Act XIII of 1 848. Shurat Soondfp y Da bee 
v. The Government . . 7 W R. 42 

10. — — — Rejection of claim 

by survey officer . The rejection by a survey officer 
of a claim because it had not been brought forward 
sooner, was not an award within the scope of the 
special limitation of Act XTII of 1848. Sham a 
Soondery Dabee v. Prosqnno Coomar r r 4 o« RE 

1 W. B. 114 


ACT — contd. 

1848 — XIII — concld. 

11. — . Award adopting 

order under Act IV of 1840. An award of survey 
authorities adopting an Act IV order was not 
il'egal, and was consequently governed by limita- 
tion under Act XIII of 1848. Bamgutty Nag 
Chowdhry v. Burodachurn Bose. 1 W. B. 120 

12. _ — Order of Sup&r- 

intended of Survey striking of appeal. An order 
of a Superintendent of Survey striking off an appeal 
was not an award within the meaning of Act XIII of 
1848. Sham Kant Banerjee v. Copal Lall 
Tagore 1W.E. 328 

13 Order of Com- 

missioner. Nor was the order of a Commissioner 
striking an appeal off the file. Janokee Chow- 
dhranee v. Dwarkanath Chowdhry 

1 Hay 555 

Bam Gopal Roy v, Oma Soondry Dassee 

2 Hay 4 

14 Deduction for disability* 

No deduction on account of minority or other legal 
disability could be made from the period of limita- 
tion prescribed by Act XIII of 1848. Modhoo- 
soodun Singh v. Purtee Bullub Paul 

W R, 1884, 140 

Huro Chunder Chowdhry Kishen Coomar 
Chowdhry . . . . 5 W. B. 27 

The limitation for awards made under Bengal . 
Begulations VII of 1822, IX of 1825, and IX of 
833, wa - afterwards provided for by Limitation Act 
XIV of 1859, s. 1, cl. 6, and Limitation Act IX of 
1871, sch. II, art. 44, and is now contained in 
art. 45 of sch. II of the Limitation Act, 1877. 

1848 — XVIII — 

See Appeal to Privy Council— Cases in 
which Appeal lies or not — Appeal- 
able Orders . 5 Moo. I. A. 498' 

See Nawab oe Surat . 12 Bom. 158 

I. Ii. B. 12 Bom. 498 

XXI— 

See Contract — Contract eor Govern- 
ment Securities or shares. 

Cor. 1 : 2 Hyde 121 

See Contract-— Wagering Contracts. 

1 Ind. Jur O. S. 128 
1 Bom. 34 
12 Bom. 51 
1. 1*. B. 9 Bom. 358 

5 Moo. I. A. 109 

8 Moo. I. A. 251 

See Interest— Omission to stipulate: 
eor, etc.- Contracts. 

9 Moo. I. A. 258 

See Principal and Agent— Authority 
of Agents . . .1 Bom. 34 

% 

See Promissory Note— Consideration. 

8 Bom. A. C. 18 
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DIGEST OF OASES. 

■ 1 ACT — et 


< HO ) 


See Tam Mandi Chittis. 

- 8 B. L. B. 412, 415 note 

. 6 B. I*. R. 531 j 


5 Mad. Ap. IS 


See Trover 

1840 — X, s. 9— 

See Conviction 

VI— 

See Pensions Act VI of 1849. 

XI— 

See Mandamus . H B. 1*. K.. 250 

1850 — IX — 

See Contract Act, s. 27. 14 E. L. B. 76 
See Small Cause Court, Presidency 
Towns. 

. . s. 32 — 

See Parties— Parties to Su its— Legacy, 
Suit for . • 13 B. L. B. 142 

■ s. 88 — 

See Bailment . 5 B. X». K. Ap. 31. 

XVIII— 

See Judicial Officers’ Protection Act. 
XXI— 


See Hindu Law— Guardian— Bight of 
Guardlanshxp . I. Xi. B. 1 All. 549 
See Hindu Law— Inheritance— Divest- 
ing of, Exclusion from, and Forfei- 
ture of. Inheritance. 

See Hindu Law— Maintenance— Bight 
to Maintenance — Widow. 

I. L. B. 1 Bom. 559 

See Hindu Law— Marriage. 

See Hindu Law— Widow— Disqualifi- 
cati jn— Unchastity. 

XXVI— 

See Bombay District Municipal Act, 
1850. 

XXXI— 

See Salt — Regulations andJActs re- 
lating to —Bombay. 

See Sentence' — Imprisonment — -Impri- 
sonment IN DEFAULT OF FINE. 

5 Bom. Or. 61 

XXXIV— 

See Ben£. Reg. Ill of 1818. 

6 B. L. R. 392, 459 

XXXV— 

See App eal in Criminal Cases — Acts— 
Bombay Ferries Act, 

8 Bom. Or. 45 


iitd. 

1850 — XXXV —condd. 

See Ferries Act, XXXV os- i850 (Bom- 
bay) . . .3 Bom.: Cr. 41 

See Magistrate, Jurisdiction of — 
Special Acts— Act XXXV of 1850. 

3 Bom.. Cr. 11 

- XI.II— 

See Railway Company. 

ID B. Is. R. 241 

1851— VIII— 

See Tolls. 

— * XIX— 

See Madras Town Land Revenue Act 

I. la. R. 22 Mad. 100 

— 1852— XI— 

See Bombay Revenue Jurisdiction Act, 
1876, s. 4 . 1. 1*. B.. 13 Bom. 442 

See Ina m Commissioner. 

10 Bom. A. a 471. 
I. 3x R. 2 Bom 529 

See Jurisdiction of Civil Court- 
Customary Payments. ■ 

L Tm R. 16 Bom 649 

See J urisdic tion of Cl vil Court — -Ben t 
and Bevenue Suits — Bombay. 

L L. R. 13 Bom. 442 

attachment under— \ 

Set Limitation Act, 1877, art. 144 — 
Adverse Possession; 

I. B. XL 11 Bom. 222 

XXV, a 1— 

See Limitation Act, 1877, art. 18 
(1850, s. 19). 

Bv la. R, Sup., VoL 506 


. a 2- 


See Limitation Act, 1877, art. 179 
(1859, s. 20)— Step in aid of execu- 
tion — Suits and other proceedings 
by decree-holder . 19 W.B. 301 

1853 — VII — 

See Magistrate, Jurisdiction of- 
General J ur£sd iction. 

6 Bom Cr. 14 

-XV, s. 6— 

See Privy Council, Practice of— Re- 


storation of Appeal, 


9 moo. X, A. 26 


.. XXX- 


See Summons, service of. 


24 W. R. 72. 


. a 28— 


See Witness— Civil Cases— I>epaultin g 
Witnesses . 1 B. Xi„ R. A. C. 186 


ACT- 


8 Bom. Cr. 18 
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1854— VII— 

See Extradition 

— - IX— 

See Sale fob Arrears of Re venue — 
Setting aside Sale — Ibre gular it y. 

xvxi- 9 Moo ‘ L A ' 268 

See Post Office Act, 1854. 

— . XVIII— 

See Railway Act, 1854. 

See Railway Comp an y. 

• — 1855 — II — 

See Evidence Act, 1855. 

— VI— 
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See Mortgage— Redemption — Right of 
Redemption. 

1 Hyde 2189 : 1 Ind. Jur. O. S. 128 
— VII— 


See Execution of Decree— Effect of 
Change' of Law pending Execution. 

Bourke O. C. 59 
See Subsistence Money. 

YUI Bourke O. C. 59 


See Administrator General’s Act 
1855. 9 


XI, s. 2- 


See Sale in Execution of Decree- 
Setting aside Sale— Rights of Pur- 
chasers — C o mpensation. 

Bourke O. C. 150 

— XII- Cor - 41 

See Abatement of Suit— Suits. 

I. B. R. 13 Bom. 677 
Se» Legal Representatives Suets Act 
See Right of Suit— Injuries, Suits by 
and against representatives of 

DECEASED FOR , y 1 W. R. 251 

103 

XIII— * Marsh. 844 

Measube and Assess- 
mbht of Damaoes— Tobto 

7 Bom. O. C. 113, 119, 120 note 
8 Bom. O. C. ISO 
I. L. B. 1 All. 60 
See Fatal Accidents Act. 

See Negligence. 

L L-, R, 16 Bom, 254 


ACT —contd. 


1855 — XXII — . 

See Magistrate, Jurisdiction of— Spe- 
cial Acts— Act XXII of 1855. 

5 Bom. Cr. 14 

See Port of Calcutta. 

Bourke O. C. 41 
See Shipping Law— Collision. 

Bourke Ad. 1, 15 
Bourke A. O. C. 87 
8 Bom. O. C. 98 

XXVIII— 

See Usury Laws Repeal Act. 

See Interest Act (XXYIII of 1855). 
s. 2— 

See Interest— Miscellaneous Cases— 
Co impound Interest. 

7 C. W. 35T. 876 
See Hindu Law— Usury. 

See Interes t— 0 miss ion to s tipulate 
for or stipulated time has EXPIRED— 
Contracts . 4 Bom. A C 202 
I. L. R. 8 Mad. 125 
See Interest— Stipulations amounting 

TO PENALTIES OR OTHERWISE. 

0 3ST. W. 858 
_ _ 10 Bom. 882 

12 B. Xi. R. 451 : 20 W. R. 3177 
211 W. R. 852 
12 C X.. R. 161 
I. L. R. 18 ( ale. 200 
I. 3 j. R. 14 Gale. 248 
I. L. R,. 26 (' ale. 800 
25 a W. N. 234, 338 
See Limitation Act, 1S77, art. 132. 

I. Xj. R. 0 Bom, 233 
See Mahomedan Law— Usury. 

5 B. Xi. R. 500 : 14 W. R. 808 

XXXVII— 

8e \ Ap *?i L IN Crim ^al Cases- Acts - 
Act XXXVII of 1855. 

17 W. R. Cr. 11 
L Is. R. 12 Gale. 530 
See High Court, Jurisdiction of— Cal- 
cutta— Civil I. L. R, 3 Gale. 298 
I. Xi. R. 10 Gale. 761 
See Sonthal Per gunnahs Settlement' 
Regulation . 1. 1», R. 7 Calc. 376 
I. L. R. 18 Calc. 138 
See Subordinate judge. Jurisdiction 
• . . 5 C. Xi. R. 128 

See Transfer of Criminal Case— Gen- 
eral Cases I. L. R. 18 Gale. 247 

— 1850— IX— 

See Bill of Lading , 9 Bom. 321 
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1856— XII, s. 3— 

See Ministerial Officers. 

17 W. R. 226 

- XIII— 

See Police Act, 1856. 


XV— 


See Hindu Widows Remarriage Act. 

See H ndtj Law— Marriage — Validity 
or otherwise of Marriage. 

1. 1». R. 8 All. 143 

s. 2— 

See Hindu Law— Inheritance — Divest* 
ng of. Exclusion from, and For- 
feiture of, Inheritance — Marriage 
I. L, R. 19 Gale. 289 
I. Ij. B. 22 Bom. 321 


See Hindu Law — Reversioners — Ar- 
rangements between Widow and 
Reversioners . . 1 Agra 140 

See Hindu Law— Widow— Disquali- 
fications— Re- marriage. 

2 B. Li. R. A. C. 199 
11 W. R. 82 
L X.. B. 11 Bom. 119 
I. L. B. 11 All. 330 
1. L. B. 22 Bom. 321 
I. L. B. 20 All. 478 


. XV, ss. 2, 5- 


See Hindu Widows Re-marriage Act. 
See H ndu Law— Disqualifications— 
Re- marriage. 

I. Xu R. 28 Bom. 388 
I. L. B. 33 Bom. 107 


s. 3 — 


See Guardian — Appointment. 

I. L. B. 4 All. 195 


See Jurisdiction of Civtl Court — 
Caste . . I. L. R. 18 Mad. 293 


-XXI- 


a See Bengal Excise Act, 1856. 


1857—11— 


See Bombay University Act. 


See Cattle Trespass Act, 1857. 


VI- 


See Arbitration— Arbitration under 
Special Acts, etc.— Act VI of 1857. 
See Land Acquisition Act, 1857. 

See Mandamus 2 Ind. Jur. 3V. S. 214 


ACT— contd. 


1857— XX— 


See Hindu Law— Inheritance— Impart- 
ible Property. 

. I. L. R. 17 AIL 
Xu R. 22 L A. 


XXXI— 


See Opium Act, s. 9. 

I. Xu R. 24 Calc. 091 


XIX 


See Companies’ Act, 1857. 


XXV— 


See Forfeiture of Property. 


See Limitation — Statutes of Limit a 
tion— Act XXV of 1857. 

13 B. In R. 445 : 22 W. B. 


, ss. 1, 2, and 

ion of . The words in s. 3, Act XXV of 
“ such an offence as aforesaid,” refer to the offences 
mentioned in s. 2, as well as to the offence of mutiny 
mentioned in s. 1. Ganeshlal v. Amir Khan 
8 B. Xu B. 83 : 17 W„ B. 80 


-I (Compulsory 
iadras)- 


Babour, 


See Magistrate, Jurisdiction of— Spe- 
cial Acts — Act I of 1858. 

4 Mad. Ap. 


s. 2 . — Labouring classes 

Forced labour. Persons who habitually engage 
manual labour, although they may at the same time 
be employers of labour, are included in the term 
“ labouring classes ” used in s. 2 of Act 1 of 1858 
{'Madras). " Queen v. Muttu Reddi 
I. Xu B. 6 


III— 


See Forfeiture of Property. 

2 Agra 324 
2 IV. W. 75, 140 


X!XX - — • 


XXXI- 


See Settlement — Effect of 
MENT . . I, lu B. 20 

See Malikana . . 7C.W. 


XXXXV— 


See Lunatic 


X 


App. 1 


See Forfeiture of Property. 

8 B. Xu B.. 83 : 17 W. R. 

2 Ind. Jur. 3V. S. 124 


See Beng. Reg. 


Ill of 1818. 

0B.Xu R. 392, 459 


See Nawab of 


Carnatic’s Act. 

9 Moo. X. A. 
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• ■ — 1858— XXXV— 

See Lunacy Act. 

i 1 See Afpeal— Acts— Act XXXV of 1858. 

4C.W.1, 528 
See Hindu Law— Inheritance — Divest- 
ing op, Exclusion from, and 
Forfeiture of, Inheritance — In- 
sanity . . I. Ii. R e 18 Gale, 111 

'Ii. R. 17 I. A. 173 
X. Ii. R. 22 Calc. 884 

See Lunatic, 

LLR.SO Calc. 973 
; , 24 Mad. 504 

See Principal and Agent— Authority 
of Agents L X*. R. 15 Bom. 177 

Ss. 9, 10 and 11 discussed and explained. 
Mukund Koers lk Deputy Commis- 
sioner of Chota Nagpur (1902) 

LL, R. 29 Calc. 638 

■ - s. li- 

fe Oude Land Revenue Act, ss. 375 
and 176 „ L L. R. 22 Calc. 720 

Ii. R. 22 I. A. 90 

— — — s s. 23— 

'••Tv' See Letters Patent, W High Court, 
N.-W. R, CL. 12 a I. Ii. B. 4 AH. 159 

— 'XXXVI, s. 4— 

fe Judicial Officers, liability of. 

LL.E.9 Calc. 341 : L. R. 9 I. A. 152 

-XL— 

. • See Appeal— Acts— Act XL of 1858. 

fe Appeal to Privy Council — Cases 
■ : ’ in which Appeal lies or not— 
Appealable Orders 14 W. R. 299 

fe Certificate of Administration — 
Issue of, and Right to, Certificate. 

2 B. Jj. R. A. O. 129 : 10 W. R. 82 
LL.B.5 Calc. 219 :4C. L. R„ 398 
8 W. R. 105 
12 W. R. 1-9 
I. Ii. R. 18 Calc, 584 

See Court of Wards. 

B. L. R. Sup. Vol. 199 :3¥,R. 82 
■ * ■ 14 W. R. 295 

W. R. 1804 Mis. 2 

See Guardian. 

fe Judicial Commissioner, Assam. 

12 W. R. 424 

See Majority, age of. 

See Minor — Liability of Minor on, 

AND RIGHT TO, ENFORCE CONTRACTS. 

I. la. R. 3 All. 852 
1 C. W. N. 435 


AC T-contd, 

1858— XL — contd . 

See Minor — Bombay Minors Act (XX 
of 1864). I. L. R. 15 Bom. 259 

fe Minor — Custody of Minors. 

4 B. L. R. Ap„ 38' 
13 W. R. 112 
23 W. R. 340 
16 W. R. 283 
1. 1*. R. 12 AH. 213 

See Minor — Representation of Minor 
in Suits. 

See Small Cause Court, Mofussxl— 
J urisdiction — Act XL of 1858. 

15 W. R. 389 

Certificate under— 

fe Evidence Act, 1872, s. 85. 

I. L. R. 17 Calc. 849 
I. L. R. 18 AH. 478 

L s. 2— Application of Act— 

Hindu Law — Power to ami witu minor's property 
without certificate of administration. S. 2 of Act 
XL of 1858 does not piedude the natural and 
legal guardian of a Hindu minor from dealing with 
the minor’s property by mortgage or otherwise, 
within the limits allowed by the Hind u law, wit bout 
having acquired a certificate of administration irom 
the Civil Court. Heit Singh v. Tbakoor Singh 

4 35T. W. 57 

2. — — ~ Hindu and Maho - 

medan Law. There is no indication whatever in Act 
XL of 1858 of any intention to alter or affect any 
provision of Hindu or Mahomedan law as to guard- 
ians who do not avail themselves of the Act. The 
scope of the enactment is merely to remove legis- 
lative prohibitions, to confer expressly a certain 
jurisdiction, and to define exactly the position of 
those who avail themselves of, or are brought under, 
the Act, leaving persons to whom any existing 
rules of law apply unaffected. Ram ‘Chunder 
Chuckerbutty v' Brojonath Mozumdak 

I. Ii. R. 4 Calc. 929' 
4 C. L. R. 247 

3. — — Mahomedan Lazos. 

Act XL of 1858 comprises the cases of all minors 
not under the Court of Wards and not being Euro- 
pean British subjects, and acts irrespective of the 
Mahomedan law, which can be no guide to the Civil 
Court in determining whether an applicant should or 
should not have letters of administration. Akima 
Bibee v. Azeem Sarung . . 9 W R. 334 

4. Mahomedan Law . 

Act XL of 1858 authorizes a Court to select a 
guardian irrespective of the law of the parties (e.g. 9 
Mahomedan law), but does not prevent the selection 
of a guardian indicated by such law if he be a fit 
person. Mohunnuddy Begum v. Oomdutoon- 
issa . . . . . 13 W. R. 454 

5. Provision made by 

will for guardianship. Where a testator makes due 
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18 58 — XL — con id. 

provision for i ho guardianship of his minor son, Act 
XL of 1 8J5S d >es not contemplate the interference of 
the Court in its summ .ry jurisdiction. Anita d 
COOMAR GaNGOOLY V. BAKHAL OB-UNDER tiOY 

8 W. B. 278 

1. s. 3— Application for certi- 

ficate — Form of application. An application icr 
a certifies tt under Act XL of 3858 need not refer to 
the estate of Jie deceased, but ought mereij to set 
forth that there is property to which the minor is 
entitled, and of which the applicant claims the right 
to have charge. Koosoom Kaminee Debee v. 
Ohtjnder Kant Mookerjee . 23 W. B. 346 

2. — ^ Party having no 

right to possession. A certificate under s. 3 of 
Act XL ol 1858 is pui ely an authority for the ad- 
ministration of property, and ought not to be issued 
where there is neither present right nor prospective 
possession. N obin Chtjnder Shaha v. Bajna- 
rain Shaha . , .9 W. B. 582 

3. — Guardian and 

Minor — Ground for refusal of certificate. An ap- 
plication for a certificate under Act XL of 1858 
(which, if successful, would, in effect, prolong the 
minority of an infant from eighteen to twenty-one) 
should not be granted when the alleged minor ic 
admittedly on the point of attaining the age of 
eighteen, unless under particular circumstances, 
as where very great weakness of mind is proved, or 
where it is shown that there is some absolute necessi- 
ty for making such order. In the matter of the 
petition of JMazirun Muhamdee v. Nazirun 

I. L. B. 6 Calc. 19 
6 C. L. B. 210 

4. — — . Minority — Majo- 

rity Act (IX of 1875), s. 8. A certificate 
of guardianship under Act XL of 1858 lakes etlect, 
not from the cate when it is applied for, nor when 
an order granting it is passed, but from the cate 
when it is actually issued. Therefore, where an 
application for a certifka te was made in \ 877, and an 
order granting it was passed in December 1879, 
but the certificate was not issued until December 
1881 s Held, that the minor, in respect of whose 
property the certificate was applied for, who had 
between the date c f the application and the issue of 
the certificate attained me age of 18 years, and 
signed a promissory note, was not entitled to take 
advantage ui s. t of the Majority Act, 1875, and set 
up the plea of minority as a defence to a suit on 
the note. Stephen v. Stephen 

I. L. B. 9 Calc. 901 
13 C. L. R. 430 

Affirming on appeal the decision in the same 
case. I. L. B. 8 Calc. 714 

10 O. L. B. 533 

5. — Guardian , Ap- 

pointment of — Period from which appointments 
dates. The making of an order appointing a guar- 
dian under Act XL of 1858, and not the subsequent 
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taking out of the certificate, is that by which 'a guar- 
dian is appointed of the person and property of a 
minor within the meaning of & 3 of the Indian 
Majority Act. Chttnee Mtje Johary v . Beo- 
jonath Boy Chowdhry I* L. R. 8 Calc. 967 

11 C. Ii. B. 315 

6'. — Period from which 

authority of guardian dates — Court Fees Act ( VII 
of 1870), s. 6. S. 6 of the Court Fees Act (VII 
of 1870), which says that a certificate under Act 
XL of 1858 (among other documents) “ shall not 
be filed, exhibited, or recorded in any Court of Jus- 
tice or received or furnished by any public officer, 5 ’ 
unless a certain fee be paid, means that such certi- 
ficate cannot come into existence until the person 
who has the permission of the Court to obtain it 
deposits the requisite amount of stamp duty. In- 
dependently of this section, however, the prepara- 
tion of such a certificate after the order granting it 
is not a purely ministerial act ; it must then be ap- 
lied for by the grantee : and it is from the date of 
the certificate being actually taken out, and not 
from the date of the order granting it, that a 
guardian of the person and property of a minor is to 
be considered as appointed under Act XL of 1858. 
Where, therefore, on a petition for such a certificate 
by J an order was made that the “application be 
allowed,” and in a suit on certain bonds, in which 
suit the minor in respect of whose person and pro- 
perty the petition for a certificate was made was a 
defendant, he was represented by J, by whom no 
certificate had been actually taken out : Held , 
in a suit by the minor to set aside the decree as not 
binding on him, that without the certificate J had 
no authority to appear on behalf of the minor, and 
the latter, not having been properly represented in 
the suit brought against him, was entitled to have 
the decree set aside. Stephen v. Stephen , 1. L. M. 

8 Calc., 714, and on appeal, 1. L. It, 9 Calc., 901, 
followed. Chunee Mul Johary v. Brojonath Boy 
Chowdhry , 7. L . R., 8 Calc. 967 , dissented from. 
Sahai Nan d v. Mtjngniram Marwari 

I. Jj. B. 12 Gala 542 

Held, however, on appeal by the Privy Council 
reversing the above decision, that, when a Court to 
which application has been made under s. 3 of Act 
XL of 1858 for a certificate has adjudged the appli- 
cant entitled to have one, he then substantially ob- 
tains it, although it may not he drawn up or issued 
at the time. Having obtained such an order, he has 
in substance complied with the terms of the Act, in 
the same way as when a plaintiff has judgment that 
he shall have a decree in his suit, it may be said that 
he has then obtained his decree. Therefore, when a 
minor had been represented in a suit by a person 
who had obtained an order for a certificate under 
s. 3, but had not had it issued to him, the absence 
of a certificate was held to be not such an irregular- 
ity as entitled the minor, on coming of age, to have 
the proceedings set aside on the ground that he had 
not been properly represented. Mtjgniram Mar- 
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wari v . Gursahai Nand. Liakut Hossein V, 
GtjrshAx Nand . .1. Ii. R, 17 Calc. 847 

• ' ■ Xu R. 16 I. A. 195 

7* — — — — . Guardian — Minor- 

ity — -Suit by minor — Certificate of Administra- 
tion, Wherever: an application is made for the ap- 
pointment of a guardian under Act XL of 1858, and 
an order is passed appointing a person to be guard- 
ian of the minor, even though no certificate be taken 
out by the person so appointed, the minor becomes a 
ward of Court, and the period of his minority is ex- 
tended to 21 years. Stephen v. Stephen, I. L. R., 
8 Calc. 714 , and on appeal, I. L. R. 9 Calc. 901 , 
dissented from ; Chunee Mid Johary v. Brojonath 
Roy Gkowdhry , I. L. R., 8 Calc., 967 , followed. 
Grxsh Chunder Chowdhry v . Abdul Selam 
I. Xu R. 14 Calc. 55 

8. Appointment of 

guardian without proof of certificate being taken 
out — Presumption as to regularity of proceedings — 
Evidence Act (I of 1872), s . 114, illus . (e). In a suit 
by a puisne mortgagee against the prior as well as the 
subsequent mortgagees and the mortgagor’s re- 
presentative it was found that the prior mortgages 
were executed when the mortgagor was over 18, but 
under 21. A guardian of his person had been ap- 
pointed under Act XL of 1858, but there was no 
evidence as to whether a certificate of administra- 
tion had al so been granted under that Act. The prior 
mortgagees thereupon contended that under Act 
XL of 1858 a guardian of the person could not be 
appointed unless a certificate of administration 
was also granted, and there being no evidence of the 
latter being granted, this appointment of a guard- 
ian of the person alone was ultra vires : Held, that 
assuming (but without deciding the point) that un- 
der Act XL of 1858 a guardian of the person could 
not be appointed unless a certificate of administra- 
tion was also granted, an independent appointment 
of a guardian of the person may be made, and there 
being no evidence to show that such a certificate of 
administration was not granted, the Court must 
presume the regularity of the order under illus. [e) 
to s. 114, Evidence Act. Raj Coomaree Dassee 
t\ Preo Madhub Nundy . 1 C. "W. NT. 453 

9. - — Certificate of guar- 

dianship — Certificate ordered, but not issued— 
Effect of — Limitation. A certificate of guardian- 
ship, obtained under s. 3 of Act XL of 1858, takes 
effect from the time it is issued, and not from the 
date of the order directing its issue. Sakai Nand 
v. Mungniram Marwari, I. L. R., 12 Calc., 542, 
followed. Nowbat Roy v. Lala Kedar Nath 

I. L. R. 13 Gale. 219 

: IQ; y- j Right to sue with- 

out certificate — Acts of guardians without certifi- 
cates. Act XL of 1858 declares that a person shall 
not be competent to institute a suit in Court in 
respect of property of which he claims the charge 
until he shall have obtained a certificate ; but not 
that every act of a guardian who has not such a 
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certificate shall be null for the want of one. Shoo* 
ghury Koer v. Boshisht Narain Singh 

8 W. B. 331 

11. — — Right to sue. with- 

out certificate — - Manager without certificate. A 
manager has no authority to deal with the claims or 
debts and liabilities attaching to the estate of a 
minor without having taken out a certificate under 
Act XL of 1858. Tusneep Hossein v. Soqkhoo 

14 W. B, 453 

Sobha Kooeeree v. Hurley Narain Moha- 
jun 25 W R 97 

12. . * Guardian without 

certificate — Validity of acts. Without a certificate 
under Act XL of 1858, a Court may refuse to hear 
even a natural guardian as of right. When the 
Court, in the exercise of the discretion vested in it,, 
does hear him, the absence of the certificate will not 
vitiate the proceedings. The private acts of a 
natural guardian without a certificate under Act XL 
of 1 858 are not vitiated by law. Lalla Bhoodmul 
v . Lalla Gowree Sunkur . - 4W. R. 71 

13 , ' Permission to 

sue by guardian. A party who sues as guardian of a 
minor may, for good and sufficient reasons, be al- 
lowed to sue without a certificate obtained under 
Act XL of 1858. Held, that this permission may be 
given by the Court in which a suit by the guardian 
may be brought. Taramonee Chowdhrani v. 
Rajbibee Chowdhrani . .2 Hay 575 

14. ; ' Permission to \ 

sue , proof of. Although the proper and regular 
manner of giving permission to sue on behalf of a 
minor is by an order recorded in the order-sheet, 
there is, nevertheless, nothing in the nature of the- 
sanction provided by s. 3 of Act XL of 1858 which 
takes it out of the general rule of evidence that 
sanction may be proved by express words or by im- 
plication. Bhaba Pershad Khan v . The Sec- 
retary op State por India 

I. Xi. R. 14 Gale. 159 

15. : — — 7 — Suit on behalf 

of minor — Permission to relative to sue , proof of— 
Civil Procedure Code, ss. 440, 578 . In a suit 
conducted on behalf of a minor by a relative, the- 
absence of the certificate of guardianship required 
by s. 3 of the Bengal Minors Act (XL of 1858) 
is not a fatal defect ; and the fact of the Court 
allowing such a suit to proceed must be taken 
as implying that the necessary permission has been 
given. Even if such permission has not, in fact, 
been given, the irregularity is covered by s. 573 
of the Civil Procedure Code. Bhaba Pershad Khan 
v. The Secretary of State for India in Council 9 
I. L. R., 14 Calc., 159, followed. Parmeshar Das 

Bela . . . I. I*. R. 9 All. 508 

18. father. A father 

cannot sue on behalf of his minor son without 
having obtained the certificate prescribed by Act XL 
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of 1858, and any decision passed in tlie case would be 
irregular, as being passed in the absence of the party 
primd facie principally interested. Sex am Soonder 
v. Narain Das .... 2 Agra 343 

Madho Rao Apa v. Thaeoor I>ER | H ^g ra 

17. ... .A ' J Grandmother . A 

grandmother is not competent to represent her 
minor grandson without having obtained the certi- 
ficate prescribed by s. 3, Act XL of 1858. 

v . Roghobere Dyal . . 2 Agra 27 o 

18. __ Mother. A mo- 

ther may be allowed, under s. 3, Act XL of 
1858, to sue as guardian of her minor son without 
having taken out a certificate. Munra ^unra 
Koonwar v . Laljee Roy . 1 w . K. lAl 

Oodoy Chand Jha v. Dhunmonee Debia 

3 W. R. 183 

Ramdhun Doss v. Ram Button Putt 

10 W. R. 425 


10 . 


Ground for dis - 


— — — — — w . / 

missal of suit. When a Court of first instance 
allows a mother to institute a suit on behalf of her 
minor son, the Judge on appeal has no reason to 
dismiss the suit on the technical grounds that no 
certificate had been granted to her under s. 3, Act 
XL of 1858. Goonomonee Debia v. Ram Komul 
Saddle 17 W. R. 144 

See Atjki-iil Chundee v. Tripoora. Soonduree 

22 W. R. 525 


20 . 


S. 3, Act XL 
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ed by persons who have obtained certificates, or by 
persons wbo, when the property is of small value, are 
specially permitted by the Court to sue or defend the 
suit on behalf of minors. The fact that the defend- 
ant’s pleader did not press the objection, dees not 
relieve the Judge, from the duty imposed on him of 
seeing that the minors were properly represented. 
Zorawar Singh v. Jawahir Singh . 3 Agra 167 


— . 

of 1858, gives discretion to the Court to admit a 
party to sue without a certificate. Anund Chund- 
er Ghose v. Komul Narain Ghose ^ 

Luchmee Koonwar V. Bhugwan Doss 

6 W. R. Mis. 116 

Sheobxjrrtjt Singh v. Lalljee Chowrhry 

13 "W. R. 202 

Bonomally Kesh v. Hungshessur Roy 

17 W. R. 492 

Sobha Kooeree v. Hurdey Narain Mohajun 

25 W. R. 97 


21 . 


Held , that the 


plaintiff, not being legally or formally appointed 
manager or guardian of a minor’s estate or person, 
was incompetent to maintain the suit on his (the 
minor’s) behalf, especially when the minor’s natural 
father has been appointed as such under Act XL of 
■ 1858, and has not been discharged from his office. 
Set ul Pershad v. Birj Mohun Pass 

1 Agra 25 

Waiver of ob- 


23. Guardian. Held , 

that the institution of a suit by a guardian on be- 
half of minors, without due authority having been 
obtained, is illegal. Dhunraj Kooeree v. Roodur 
Pertab Singh ... 3 A gra 800 

Agra I 1 . B. Ed. 1874, 155 

24, — Son adopted, 'pend- 

ing suit . When adoption takes place while a suit 
is pending on the patt of the widow and the adopted 
son is a minor, it is necessary that he should be sub- 
stituted for bis adoptive mother as the party pre- 
ferring the appeal, and be duly represented in con- 
formity with the provisions of s. .3, Act XL of 1858. 
Collector of Bareilly p.Nuraen Day 

3 Agra 349 


25. 


Stranger. A stran- 


ger cannot bring an action on behalf of a minor 
v ithout a certificate under Act XL of 1858. G ober- 
dhun v. Girwar . . , 3 Agra 92 

26. Surbarahar. A 

surbarakar cannot sue on behalf of a minor without 
permission of the Court or a certificate under Act 
XL of 1858. Bodh Singh v. Lochun Singh 

3 Agra 220 

27. • 


jection — Duty of Judge. That the persons who sue 
on behalf of minors are their natural guardians is not 
a sufficient reason for neglecting ,the directions of 
law which require that the minors shall be represent- 


_ Permission of 

Court . From the fact that in a former suit the 
plaintiff’s mother was arrayed among the parties as 
his guardian as well as from the line of defence she 
then adopted and in the absence of any evidence to 
+he contrary, it was presumed that she had the per- 
mission of the Court to appear and represent the 
minor’s interest in that suit, and therefore the deci- 
sion in that suit was held to be binding on the minor 
in a subsequent suit where the same question was 
raised. Bonomally Kesh v. Hungshessur Roy 

17 W. R. 492 

Suit by unautho- 


28. - ■ ■■■■■ ■■ - — — - - - „ 

rized guardian. Where a person representing her- 
self as a guardian neither took out a certificate under 
Act XL of 1858 nor obtained the permission of the 
Court under s. 3 of that Act to appear in the suit 
without a certificate: Held, that the minor was 
not bound by any act of the alleged guardian, nor 
was he bound to sue within three years from the 
order passed by the Court under s. 246, Act VIII 
of 1859, rejecting her petition of objection to a sale 
of attached property. Sreenath Koondoo v. 
Hurree Narain Mulduch . 7 W. R. 399 

29 . Beng. Beg. X of 

]?g3 — Suit on behalf of minors. In a case in which 
Regulation X of 1793 has no application, the Court 
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may, under s. 3, Act XL of 1858, allow a friend 
or relative of the minor to institute a suit on his 
behalf, and where the guardian omits to take steps 
for the protection of the infant, the Court may allow 
another person to sue for the benefit of the latter. 
Modhoo* SooDtrsr Singh v. Prithee Btfllub Paul 

16 W. R. 281 

30. — — - — ~~ Guardian or next 

friend . In a suit brought on behalf of a minor by 
his next friend, it is not necessary for the next friend 
to have a certificate under Act XL of 1858, provided 
he have in fact permission of the Court to sue. 
Alim Baksh Fakir v. Jhalo Bibi 

I. L. a 12 Calc. 48 

31. ' Next friend ' — 

Civil Procedure Code ( Act XIV of 1882 ), a. 440. 
S. 440 of the Civil Procedure Code, read with 
s. 3 of Act XL of 1858, does not make the receipt 
from the Court of a written permission to sue 
compulsory upon the next friend of an infant plaint- 
iff. Newaj v. Maksud Ali 

I. Ii. R. 12 Calc. 131 

82. ’ ..-.i...--.--.-™-™--,.,...,--.-;—- — — - Suit on behalf of 

minor — Permission to relative to sue. The mother 
of a minor, who had not obtained a certificate under 
Act XL of 1858, instituted a suit on behalf of the 
minor for some property of small value. She did 
not ask the Court in which she instituted the suit for 
permission to institute it, as required by s. 3 of 
that Act, but the Court entertained it, the defend- 
ant nob raising the objection that it had be An in- 
stituted without permission, and it was decided on 
the merits in favour of the minor ; Held , that under 
these circumstances, it must be taken, notwith- 
standing there was no order allowing the mother 
to suwj that the suib was instituted with the Court’s 
permission. Kedab. Nath v. Debi Din 

1. 1*. R. 4 All. 165 

83. — — * Right of holder 

of certificate to defend suits connected with minor's 
estate. Under s. 3 of the Bengal Minors Act 
(XL of 1858), the Civil Court has no power to refuse 
to admit a person who has obtained a cerbificafce of 
administration under the Act to defend a suit on the 
minor’s behalf, as guardian of such minor. Baldeo 
Das v. Go bind Shankar * I* I*. R. 7 All. 914 

.. 34. - i — - — — Right to defend 

without certificate— Appearance on behalf of minor . 
No judgment or order passed in a suit, to which a 
minor, subject to the provisions of Act XL of .858, 
is a party, will bind him on his attaining majority 
unless he is represented in the suit by some person 
who has either taken out a certificate or has ob- 
tained the permission of the Court to sue or defend on 
his behalf without a certificate. Permission grant- 
ed to sue or defend on behalf of a minor, under s. 
3 of Act XL of 1858, should be formally placed on the 
record. Mirnamoyi Dabta v. Ioggdishupj Dabia 
I i Ir. R. 5 Calc. 450 : 5 C. L. R. 361 
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See Pirthi Singh v. Lobhan Singh 

I. Xi. R. 4 All. 1 

35. . — — ... — . — — _ Permission to 

relative to defend . The mother of a minor, who did 
not hold a certificate under Act XL of 1858, was 
sued on behalf of the minor. She did not obtain 
permission to defend the suit on behalf of the minor, 
but the Court allowed her to answer to the suit on 
behalf of the minor: Held , that under these cir- 
cumstances, it must be inferred that the Court had 
given her permission to defend the suit, as required 
by s. 3 of Act XL of 1858, and therefore the 
decree made against her in the suit as representing 
the minor was binding on the latter. Janes v. 
Dharam Chand . " . I. Ii. R. 4 All. 177 

36. — - Right to . repre- 

sent minor without certificate — Discretion of Court. 
A person who does not hold a certificate under Act 
XL of 1858 is not debarred by s. 3 from representing 
a minor as plaintiff or defendant in a suit ; but the 
Court has the fullest discretion, when the property 
is of small value, or for any other sufficient cause, to 
dispense with the production of a certificate. Sbee- 
munt Koondoo v. Sharoda Soonduree Dossee. 
Bhujohurree Paramanick v. Sharoda Soondtt- 
ree Dossee .... 8 W. B. 197 

37. — — I — . — Suit on behalf of 

a minor — Subject of suit of small value. A suit- 
can be prosecuted or defended by a relative, on 
behalf of a minor, without a certificate under Act 
XL of 1858, when the subject-matter of the suit is of 
a small value. A suit to recover real and personal 
property of the value of B7,260 was allowed to be 
prosecuted by the brother of a minor, on behalf of 
himself and his minor brother, under s. 3, Act XI. 
of 1858. Nabadwip Chandra Sire a r v. Kalin ath 
Pal . . . . 3 B, L. R, Ap. 130 

Htjrender Lal Sahoo r. Rajender Pertab 
Sahee 1¥,R. 260 

- — : : s. 5— Property in several 

districts. — * 4 Residence 9 ' of minor . Held by Loch, 
«/., that the word “ residence” used in s. 5* Act 
XI 1858, is not the place where the minor may be 
dwelling at or about the time when the application 
for a certificate under the Act is made, but the pater- 
nal family house or the family residence of the minor 
in which every member of the family has an interest, 
and in which they usually reside ; Ainslie, J., being 
of opinion that though ordinarily that might be tak- 
en to be the meaning of the word, yet circumstances 
might arise in which it might be taken to mean 
otherwise. Mahomed H ossein v. Akbur H ossein 

17 W. R, 275 

L- — — s. 6— Enquiry by Court— 

Conduct of applicant. A Civil Court may defer pass- 
ing orders on an application for a certificate under 
Act XL of 1858, pending an enquiry by the Collector 
as to the alleged fraud of the manager, and the 
state of the accounts and the assets of the property. 
Mohesh Chunder Sein v. The Collector of 
Dinagepore . . . . 18 W. R. 312 
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£* - — — — — The summary en- 

quiry provided by s. 6 of Act XL of 1858 refers 
to. the. grant of the certificate to the parties claiming 
its, but 'no part of the Act allows third parties to 
demand an enquiry into matters which have nothing 
to do with the genuineness of the grant. Meltoon 
Bibi v. Gibbon ... 12 W. R. 101 

8. — Change of guar- 

dian , One manager cannot shift of the responsibili- 
ty from himself and resign the appointment, and 
another one take up the appointment without the 
provisions of s. 6, Act XL of 1858 (requiring issue of 
a notice of such application oi the fixing of a day for 
the hearing of the application), being duly carried 
OUt. JOGODUMBA KOER V. MlRCHA KOF/R 

17 W. R. 269 

L — . — - s. 7— Qualification for guar- 

dianship— Might to certificate, it is not the poli- 
cy of Act XL of 1858 to prevent parties from per- 
forming their natural duties by the younger mem- 
bers of their family who may be deprived of their 
parents, and it should not be considered as an axiom 
that an uncle or other near relative will necessarily 
defraud a minor, and ought therefore to be refused 
a certificate under that Act. Mahomed Saleh v. 
Government , . . W. R. 1864 Mis. 28 

% — S. 7 looks as much 

to the fitness of the relative, as to his propin- 
quity ; and when two relatives claim the right to 
administer, the Court is at liberty to disregard the 
latter qualification and look to the former. Akim a 
Bibee v. Azeem Sarong . . 9 W, R. 384 

3. — In the grant of a 

certificate to a guardian under Act XL of 1858, 
unless under peculiar circumstances, fitness is to be 
preferred to mere nearness of relationship. Am an 
Khan v. Hoseena Khatoon . 9W.R. 548 

4. — — — — — — Before: .appointing • 

a guardian, the Judge should satisfy himself of the 
applicant’s fitness for the office. Ram Dyal Gooya 
v. Ambit Lall Khamaroo . , 9 W. R. 555 

5 # — — In appointing a 

manager of a minor’s estate a Judge has to consider 
not only the nearness of kindred, but also the suit- 
ableness of the person to be appointed. Khoodee 
Monee Bosses Ghossanee v. Koylash Chundee 
Ghose .... 4 W. R. Mis. 22 

6. — The mere fret that 

a near relative who desires to have charge of the pro- 
perty is a parda-nashin is not of itself a disqualifica- 
tion such as takes away the right to a certificate 
under s. 7. Kurhppool Kqer v. Collector of 
Shahabad ■ • . • 20 W. R. 432 

7. ^ — _ — Under s. 7, Act 

XL of 1858, a person claiming a right to have the 
charge of the property of a minor by virtue of a will 
is entitled, if the will be a genuine instrument, to a 
certificate of administration, notwithstanding the 
exisence of a natural guardian of the minor in the 


appoint a guardian other than the father of a minor, 
for the purpose of instituting suits and protecting 
the property of the minor. Etwapj v. Ram Hara- 
yan Ram . 4 R. X*. R. Ap. 71 

13 W. R. 230 

9 . Certificate || of 

guardianship to minor — Procedure. Where an 
application was made by a Hindu female for a cer- 
tificate of administration under Act XL of 1858 in 
respect of an estate which she alleged to belong to 
an adopted son : Held, that the Judge ought merely 
to have enquired whether the boy was a minor, and 
whether the petitioner being a near relative was a fit 
person to be entrusted with the charge of the minor’s 
property. Brohmo Moyee Chowdbrant v. Cklt- 
TURMONEE ChOWDHRANI . . 8 W. R. 25 

10 Accounts, filing in Court. 

An adminift ator holding a certificate under s. 7, 
Act XL of 1858, is not bound to file in Court perio- 
dical accounts of moneys realized and disbursed on 
account of the minor. In ie Sonkally Koonwar 

6 0. Mis. 53 

11. Account of guardianship — 

Resignation of guardianship. Lnder s. 7, Act 
XL of 1858, a manager appointed to the estate of a 
minor cannot in any way get rid of or resign that 
trust without the permission of the Court, and with- 
out duly accounting to his successor for all moneys 
received and disbursed by him. Kalee Persead 
Singh v. Poorno Debia . .15 W. R. 898 

1. s. 9 — Procedure where no 

near relative — Appoiniment of guardian — Col- 
lector — Person with certificate. Under Act XL of 
1858, s. 9, the Judge has no power to appoint the 
Collector as manager of the estate of the minor, until 
he is satisfied that no person has established title to a 
certificate under a will or deed, and that there is no 
relative willing and fit to be entrusted with the 
charge of the property ; and both these alternatives 
must be proved to the Court in the ordinary way 
by evidence brought before the Court. Hyder 
Reza v. Collector of Purneah. 22 W. R. 490 

2. — and ss. 10, 11, and 12— 

Procedure where no near relative. The 
powers given by ss. JO, 11, and 12 of Act XL of 1858 
only accrue upon the happening of the contingency 
which is mentioned in s. 9. Kttruppool Koer v. 
Collector of Shahabad , ,20 W t R. 482 

— — ss. 10 and 12— Rower to cancel 

certificate and grant another, when the estate 
of a minor consists in whole or in part of land, or any 
interest in land, and when such application is made, 
the Court can only proceed to act in accordance with 
the provisions of s. 12 of Act XL of 1858, and 
has no jurisdiction to grant another certificate to any 
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fit person, such a course being confined to cases in 
which the property is of the description indicated by 
s. 10. Sakhawat Ally v. Noorjeehan Begum 

I. L. E. 10 Gala 429 


1 . 


_s. 32 — Appointment of Collec- 


tor — Power to appoint Collector to take charge 
of minor's estate. Under the provisions of ss. 9 
and 12 of Act XL of 1858, the minor’s estate cannot 
be made over to the Court of Wards, but the Collec- 
tor should be directed, under s. 12 of that Act, to 
take charge of the estate of the minor, and he there- 
upon becomes invested with authority to appoint a 
manager of the property and a guardian of the per- 
son of the minor. In the matter of the petition of 
Sidhoo Lal . . ,, 2E W. 398 

Trust created un- 


der will for religious and charitable purposes. 
W r here a trust is created under a will for certain pur- 
poses mentioned in the will, — e.g., the maintenance 
of religious worship, charitable institutions, etc., — 
the properties belonging to the trust cannot be 
taken charge of by the Collector under Act XL of 
1858. Bajessurree Dabia v. Jogendbo Nath 
Koy . . . . 23 ¥, E. 278 


3. 


Dispute as to 


guardianship. "Where two persons were fighting to 
get hold of the property, and the probability was 
that the minor would suffer if the property lay in 
the hands of either, the Court could not say that 
either person was a fit person to be appoint ‘ d mana- 
ger, and therefore, under s. 12, ordered the property 
to be made over to the charge of the Collector, with 
direction to appoint a manager of the property and a 
guardian of the person of the minor Jugodumba 
Koer v. Mircha Koeb . . 17 W, E. 269 

4. ----- — T Joint property, interest in 

— Specification of share of minor. Where, on an 
application for the appointment of a manager to the 
estate of a deceased Rajah, a Zilla Judge, notwith- 
standing a contention raised before him as to the 
extent of the minor’s interest in the property, passed 
an order strictly within the provisions of s. 12, 
Act XL of 1858, his successor was held to have acted 
without jurisdiction in having, upon a subsequent 
application, passed an older specifying the shares 
of the minor and the opposing party. Collector 
of Tjrhoot v. Rajcoomar Deo Nundun Singh 

10 W. E. 218 

— -- - Certificate under 

Act XL of 1858 in respect of interest of sons in 
ancestral properly. Under Hindu law, the interest 
in ancestral property taken by sons immediately on 
their birth is an estate and interest in immoveable 
property in respect of which : certificate of adminis- 
tration tinder Act XL of 1858 may be granted during 
the lifetime of their father. Dheraj Koer v. Ab~ 
joodhya Bux Singh . . , 3 H. W. 91 

6. ■ ___ — — — _ Property of minor 


— Share of minor in joint family property under 
Mitakshara law. Where the joint property of an 
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undivided joint family governed by the Mitakshara 
law is enjoyed in its entirety by the whole family, 
and not in shares by the members, one member has 
not such an interest therein as is capable of being 
taken charge of and separately managed under the 
provisions of Act XL of 1858. Sheo -Nundun 
Singh v. Ghunsam Kooeree , 21 W. E. 143 

Ajhola Kooeree v. Digambur Singh 

23 W. R. 208 


7. 


Partition. B„ a 


Hindu governed by the Mitakshara law, died, leav- 
ing two minor sons, J and K , and also a widow, L , 
and two minor sons by her ; the mother of J and K 
having predeceased him. On J's attaining majority, 
the Court of Wards, which had taken possession of 
all the property, withdrew from the management ; 
and L then applied under Act XL of 1858 and ob- 
tained a certificate with respect to the shares of K 
and her two minor sons. Subsequently K having 
attained majority, his share was excluded from the 
operation of the certificate. On the death of J , 
leaving 7/, his widow, and an infant son by her, H 
applied for a similar certificate, under Act XL of 
1858, with respect to the property of her son, and 
it appeared that K was incapable of managing the 
property. Held, that though the certificate*granted 
to L had been improperly obtained, H was not en- 
titled to one, as, no partition having taken place 
since jB’s death, the property was still the joint 
family property. Hoolash Koer v. Kasee Pro- 
shad* . . . jsf.; I. Ii. E. 7 Calc. 369 


8 . 


and s. 9— Appointment of 


Collector. "Where a certificate under Act XL of 
1858, which had been granted to the two widows of a 
deceased Hindu, was recalled, simply because, in 
consequence of their disagreement, joint manage- 
ment had become impossible, and the District 
Judge, refusing the application of the widow, who 
was the minor’s mother, to be made sole manager, 
directed the Collector under s. 12 to take charge : 
Held , that in the absence of any ground to remove 
her summarily, the Court was bound to grant the 
application of the minor’s mother as the nearest 
relative, and to allow her the management until 
some cause to remove her was duly made out. 
Nistartnee Debee v. Collector of 24-Pergun- 
nahs .... 23 W. E. 330 


9. 


— Power of Court to limit 
extent of property. Where 


nature or 

a manager is appointed under Act XL of 1858, the 
Civil Court has no authority to restrict or limit, by 
description or otherwise, the nature or extent of the 
minor’s property. Sheo Prosunno Chobey % 
GopalSuru .... 15 W, R. 529 

1. — s. 18— Power of guardian— 

Certificated guardians — Power of uncertificated 
guardians — Managers. The rules laid down in Act 
XL of 1858, from s. 18 downwards, apply only 
to certificated managers and to guardians appointed 
under the Act. S. 18 applies in terms tc a mana* 
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ger acting under a certificate, and to such manager 
only ; it confers on him generally the powers of the 
owner, but in regard to acts of alienation beyond 
certain limits, it requires that his acts, in order 
to be valid, should have the previous sanction of the 
Court ; such provisions are altogether unsuitable to 
the case of a manager entirely unconnected with the 
Court. Ram Chunder Chuckerbutty v. Brojq- 
[NATH MOZUMDAR 

I. L. R. 4 Gale. 929 : 4 C. L. R. 247 

2. Power of guardian 

to sell or mortgage — Sanction of Court. Act X 
of 1858 does not prevent a guardian, who has ob- 
tained a certificate thereunder, from selling or mort- 
gaging property in Calcutta without the sanction of 
the Court. Gopalnarain Mozumdar v. Muddo- 
mtjtty Guptee . . . 14 B. L. R. 21 

8. Mortgage by guar- 

dian without sanction of the Court. Where a guar- 
dian had mortgaged certain property of a minor 
without previously obtaining the sanction of the 
Court under s. 18 of Act XL of 1858, but it was 
found that the mortgage transaction was a proper 
one, and there had since been a decree in a suit in 
which the minor was properly represented under 
which the property had been sold, the irregularity as 
to the mortgage being made without the sanction of 
the Court vas not allowed to prevail. Aleutun- 
etssa v . Golxjck Chunder Sen 

15 B. L. R. 358 note 

4. Grounds for recall 

of certificate. Where a guardian, appointed under 
Act XL of 1858, mortgaged certain immoveable pro- 
perty of the minor without obtaining the sanction of 
the Court under s. 18 of that Act, and it appeared 
he was related to, and jointly interested with, the 
minor in the management of the property : Held, 
that’ it was not a sufficient cause to recall the certi- 
ficate unless it was made clear that in the mortgage 
transactions he had acted in bad faith, or had in- 
jured, or was likely, or had intended to injure, the 
interests of the minor. In the matter of the 
; petition of Busunto Coomar Ghose 

15 B. L. R. 351 note 

Brojendro Narain Roy v. Busunto Coomar 
Ghose .... 18 W. R. 800 

5. - — Sale by guardian 

without sanction of the Court — Invalidity of sale — 
Befund of 'purchase-money. A sale of a minor’s 
immoveable property by a guardian appointed under 
Act XL of 1858, and who was also the kurta of the 
joint family of which the minor was a member, is 
invalid if made without the sanction required by s. 
18 of that Act, even though the sale may have been 
for the benefit of the minor and made in good faith 
to pay off the debts of the ancestor. Where, how- 
ever, it was found that the purchaser had acted 
, bond fide and had paid a fair price for the property, 
he was held entitled to a refund^ of so much of the 
purchase-money as had been expended for the 
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benefit of the minor. Shurrut Chunker Chatto- 

PADHY-A V. RaJEJSSEN MOOKERJEE 

15 B. L. R. 850 

0. ; Mortgage by Ad- 

ministrator of a minor's property — Purchaser with 
notice , title of — Duties of Purchaser. A mortgage 
of the property of a minor made by the administra- 
tor appointed under Act XL of 1858 is invalid, un- 
less the sanction of the Court has been previously 
obtained under s. 18 of the Act. Where the ad- 
ministrator was sued, as representing the minor, 
by the mortgagee, and made no defence to the suit, 
and the property was sold, under a decree so ob- 
tained, to the mortgagee, by whom it was again sold 
to a third person, who knew that the administrator 
had executed the mortgage in that capacity : Held, 
that the decree did not protect the mortgagee who 
purchased at the Court sale, nor her vendee, from 
suit by the minor for recovery of the property. 
Bebi Butt Sahoo v. Subodra Bibee 

I. L. R. 2 Cale. 283 
25 W. R. 449 

7. Mortgage by certifi- 

cate-holder without sanction — Contract Act IX of 
1872 , s . 23. A mortgage by a person holding a 
certificate of administration in respeefc of the estate 
of a minor under Act XL of 1858 of immoveable 
property belonging to the minor without the sanc- 
tion of the Civil Court previously obtained is void 
with reference to s. 18 of that Act and s. 23 of the 
Contract Act, even though the mortgage-money 
was advanced to liquidate ancestral debts and to 
save ancestral property from sale in the execution of 
a decree. Ceimman Singh v. Subram Kuar 

I. L. R. 2 All. 902 

8. . Purchaser from 

guardian. Per Garth, C.J. Previously to the 
passing of Act XL of 1S58, where a suit was brought 
by a minor on coming of age, to recover property 
sold by his guardian during his minority, it was 
generally incumbent upon the purchaser to prove 
that he acted in good faith ; that he made proper 
enquiries as to the necessity for the sale ; and had 
honestly satisfied himself of the existence of that 
necessity. Now under s. 18 of that Act, the 
Civil Court not only has the power, but is bound to 
enquire into the circumstances of each case, and to 
determine whether, as a matter of law and prudence, 
it is right that any proposed sale or mortgage of the 
minor’s property should take place ; and if the 
Court, upon the materials and information brought 
before it by the guardian, makes an order for sale, 
a purchaser under such an ordei is not bound to make 
the same enquiry which the Judge has made, and to 
determine for himself whether the Judge has done 
his duty properly and come to a right conclusion. 
Where a plaintiff alleges fraud or illegality as a 
ground for setting aside a sale made under s. 18, 
the onus lies upon him to make out a primd facie 
case of fraud or illegality, and to show that the debt* 
which formed the consideration for the sale in such 
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case, was one for which the minor was not respon- 
sible. Per Prinsep, J. A stranger, purchasing 
from a guardian, acting under the authority gran- 
ted under s. 18 of Act XL of 1858, will be entitled to 
every protection from the Courts, so long as it is 
not shown that he acted in a fraudulent or collusive 
manner, knowing that the debts, for the liquidation 
of which the purchase-money would be applied, 
were not debts lawfully binding on the minor. 
The burden of proof in such a case would lie heavily 
on the person seeking to set aside the alienation. 
But where the purchaser is himself the creditor, and 
therefore has the means of satisfying a Court as to 
the origin and nature of the debts and how they 
are binding on the minor, the burden of proof 
is shifted on the purchaser, when the plaintiff has 
established a primd facie case. Sikkher Chund v. 
Dtjlputty Singh . ■ . I. Xi. R. 5 Calc. 303 

5 C. Xj. R. 374 

9. - Mortgage by guar- 

dian without sanction of the Court . A mortgage 
without the sanction of the Judge by a guardian of 
a minor appointed under Act XL of 1858 is absolutely 
void, and a decree obtained upon a mortgage so 
executed cannot be enforced against the property of 
the minor. Buchraj Bam v. Bam Kishen Singh 

11 C. X». R. 345 

Lala Hurro Prosad v. Basaruth Ali 

I. Ii. R. 25 Gale. 909 

10. Guardian and 

minor — Mortgage by certificated guardian with- 
out sanction of District Court — Mortgage money 
applied partly to benefit of minor's estate — Suit 
hy minor to set aside the mortgage — Contract Act 
{IX of 1872), s. 65. S. 18 of the Bengal Minors 
Act (XL of 1858) does not imply that a sale or 
mortgage or a lease for more than five years, exe- 
cuted by a certificated guardian without sanction 
of the Civil Court, is illegal and void ah initio ; 
hut the proviso means that in the absence of such 
sanction the certificated guardian, who otherwise 
would have all the powers which the minor would 
have if he were of age, shall be relegated to the posi- 
tion which he would occupy if he had been granted 
no certificate at all. If any one chooses to take a 
mortgage or a lease for a term exceeding five years 
under these circumstances, the transaction is on the 
basis of no certificate having been granted. In a 
suit brought by the guardian of a Mahomedan minor 
for a declaration that a mortgage deed executed by 
the minor’s mother was null and void to the extent 
of the minor’s share and for partition and possession 
of such share, it was found that a considerable pro- 
portion of the moneys received by the mortgagor 
had been applied for the benefit of the minor’s es- 
tate by discharging incumbrances imposed on it by 
his deceased father. It appeared that at the time 
of the mortgage, the mother held a certificate of 
guardianship under the Bengal Minors Act, and 
that she had not obtained from the Civil Court any 
order sanctioning the mortgage under s. 18 of that 
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Act : — Held, that the omission to obtain such sanc- 
tion did not make the mortgage illegal or void ah 
initio, but relegated the parties to the position in 
which they would have been if no certificate had 
been granted, i.e., that of a transaction by a Maho- 
medan mother affecting to mortgage the property 
of her minor son, with whose estate she had no power 
to interfere. Held, that this fell within the class of 
cases in which it has been decided that if a person 
sells or mortgages another’s property, having no 
legal or equitable right to do so, and that other bene- 
fits by the transaction, the latter cannot have it set 
aside without making restitution to the person whose 
money has been applied for the benefit of the es- 
tate. Held, that even if mortgages executed by a 
certificated guardian without the sanction required 
by s. 18 of the Bengal Minors Act were void, the 
section did not make them illegal ; and, with refer- 
ence to s. 65 of the Contract Act, the plaintiff coidd 
not obtain a decree for a declaration that the mort- 
gage was inoperative as against his share, except on 
condition of his making restitution to the extent of 
any moneys advanced by the defendant under 
the mortgage-deed which had gone to the bene- 
fit of the plaintiff’s estate, or had been expended 
on his maintenance, education, or marriage. Man- 
ji Bam v. Para Singh , I. L. B. 3 All. 852, distin- 
guished ; Sarat Chunder v. Bajhissen Mooherjee , 
15 B. L. B. 350 , Pana Ali v. Sadilc Hossein, 7 N. 
W. 201 , Sahee Bam v. Mahomed Abdocl Rahman, 
6 N. W. 258, Hamir Singh v. Zalcia, 1. L. B. 1 
All 57 , and Gulshere Khan v. Naubey Khan, 
Weekly Notes, All, 1881, 16, referred to. Gir- 
raj Bakhsh v. Hamid Ali I. Xi. R. 9 All. 340 

Xl. — Certificated 

guardian, power of, to grant lease — Unauthorized 
transfer, effect of. A lease for a term of twelve 
years, but renewable at the pergmnah rate and 
transferable in its character, granted by a certifica- 
ted guardian without the authority of the Court, is 
void ab initio, and will, therefore, not avail the 
lessee, even for the period of five years, for which 
such guardian is at liberty to grant the lease : — 
Held, accordingly, that in the case of ijmali pro- 
perty, whether such a lease was executed by the 
guardian conjointly with the co -sharers of the minor, 
or separately, the minor was entitled to eject 
the lessee as trespasser in respect of his own share 
without making his co-sharers parties to the 
suit. Qucere : whether such a lease granted by a certi- 
ficated guardian conjointly with the co-shcrers of a 
minor, and thus creating one and the same tenancy, 
is not also void as against the co-sharers. Held, 
also, that a transfer made by a person in the cap- 
acity of a certificated guardian before the actual 
issue of the certificate, but after the orders for its 
issue have been made in his favour, and after his 
recognition as a certificated guardian, is a transfer 
within s. 18 of Act XL of . 1858. Harendra 
Narain Singh Ohowdhry v. Moran 

I. Xi. R. 15 Calc. 40 
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12. — Lease granted by 

guardian of minor's \ property for term exceeding five 
years without sanction of Court , effect of. A lease 
granted by guardian of a minor’s property who has 
* obtained a certificate under Act XL of 1 858 for a 
term exceeding five years without the sanction re- 
quired by s. IS of that Act is invalid. Bhttbendro 
Xarayan Butt v. Xemye Chand Mondul 

I. L. B. 15 Calc. 627 

13. Procedure on application 

a\- 7 n Ve <iea . 1 property — Order of 

Court authorizing lease of minor's property . 
On an application under s. IS of Act XL of 1858 
kave deal with the* property of an infant, 
the Civil Court is bound to determine the question 
whether the proposed mode of dealing with it would, 
it sanctioned, be for the benefit of such infant : and 
■ petition should contain all the materials reason- 
ably required to enable the Court to decide that 
question. The decision of Garth, C.J., in Silcher 
Chund v. Dulputty Singh, I. L. R, 5 Calc. 363 , 
'followed. In the matter of the petition of Shrish 
Ghunder Mookhopadhya I. L. B. 6 Calc. 161 


— X S ‘ 21 ~~ Ss * 7 and 19— Beeall of 
certificate — Power of Court to recall certificate 
granted under s. 7 , Act XL of 1858. A certificate 
granted under s. 7, Act XL of 1858, can be recalled 
summarily under s. 21. Where the application for 
recall is based on charges of waste and mismanage- 
ment, the . certificate may be so recalled, if a suffi- 
cient. case is made out, without any account having 
previously been taken in a regular suit under s. lib 
in the matter of the petition of Shurwar Hos- 
sein Khan . ; : . B. L. B. Sup. Vol. 720 
2 Inch Jur. LT. S. 200 


Naunee Bibee v. SurwarH ossein 

7 W. B. 522 

2. — - - Mode of revoca- 

tion, ' It is not necessary to institute a regular civil 
suit in order to obtain the revocation of a certificate 
of guardianship. Mahomed Nukshund Khan v. 
Afzul Begum ... 3 ^ 14.9 

3 , * T“L — An order cannot be 

made m the Summary Department declaring a sale 
made by a manager invalid as being not within the 
scope of s. 18, and granting an injunction to pre- 
vent the demolition of a house. That must be 
•done by a regular suit. Mukrumunnissa v. Ab- 
DQOL JuBBAR ... 17 W. B 171 


1879— Application to cancel certificate of guar- 
dianship and grant another. Where an application 
is made under the provisions of s. 21 of Act XL 
of 1858 to have a certificate granted under that Act 
recalled and a fresh certificate granted to another, 
tthe applicant should set forth in his petition a suffi- 
cient cause for such course being taken, and the 
Court should thereupon proceed to enquire judici- 
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cdly whether such sufficient cause is established. 
Sakhawat Ally v. Xogrjehan Begum 

I. L. R. 10 Gale. 429 

5. — — Ground for recall . 

An order for a certificate may be revoked under 
s. 21, Act XL of 1858, if the Judge sees suffi- 
cient cause for its revocation in the conduct of the 
party in whose favour it was granted. Tusneef 
Hossein v . Sookhoo . . 14 W. B. 453 

6. and s. 12. A Zilla Judge, having 

ordered the grant of a certificate under Act XL of 
1858 to a widow with reference to the property of 
her deceased husband, afterwards, at the instance of 
the Collector, and on hearing all the parties claiming 
or objecting, set aside his order and directed the 
Collector to take charge of the estate. Held, that 
the order, though the Judge professed to make it 
under s. 1 2, Act XL of 1858, was really made 
under s. 21. Chunder Coomar Roy v. Collector 
of Jessore. Bussant Coomaree Dossee v. Col- 
lector of Jessore . . 13 W. B. 243 

7. Ground for recall — 

Marriage of minor. The marriage of a minor 
is not a sufficient cause, within the meaning of s. 
21, Act XL of 1858, for withdrawing a certi- 
ficate as manager granted under that Act ; there 
must be some neglect in the performance of duty, or 
some cause of a similar kind rendering it improper to 
continue the manager in the appointment. Jugo- 
dumba Koer v. Mircha Koer . 17 W. K. 269 

8. Neglect of duty by 

manager of estate — Enquiry — Manager appointed 
by will. Where a case is started showing that 
elder sons are neglecting their duty as managers of 
an estate to the material injury of a minor son, the 
Judge is bound to institute inquiry. Anund 
Coomar Gangooly v. Rakhal Chunder Roy 

8 W. B. 278 

9. Failure to pro- 

duce accounts. An applicant for a certificate under 
Act XL of 1858 having alleged that the appointed 
guardians had neglected their charge in various 
ways, the Judge called upon the guardians to pro- 
duce their accounts, and on their failing to do so 
took away their certificate, and gave it to the ap- 
plicant. Held , that the Judge would have been jus- 
tified by s. 21 in cancelling the guardians 5 certificate, 
if sufficient cause were shown : but he had no au- 
thority to do what he did, the accounts which a 
Judge can call for under that section being those 
which a discharged guardian is to furnish to his suc- 
cessor in office, and the only way in which a guard- 
ian retaining office can be made to furnish such ac- 
counts is by a regular suit brought by a relative or 
friend of the minor. RamDyal Goo ye v. Amrit 
Lall Khamaroo . . , 0W.R, 555 

10. — — Waste by Hindu 

widow. Acts of waste on the part of the widow in 
regard to her husband’s property, if proved, would 
be a ground for withdrawing a certificate granted to • 
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her under Act XL of 1 858. Bhagwanee Koonwar 
v* Perbutty Koonwar . 2 W. R. Mis. 13 

11. — Interference of 

Court with guardians of minors. A person appre- 
hending danger to the health or life of a minor should 
ask the Court’s interference under s 21, Act XL 
of 1858. Luckeee Narain Aung Bheem v. Soo- 
ruj Mqnee Pat Mohadaye 2 W. R. Mis. 6 

12. Mismanagement — 

Procedure. A certificate having been granted 
to A under Act XL of 1858 in 1872 on the death 
of the father of a minor, in 1 882 the mother of the 
minor applied that the certificate should be recalled 
on the ground of mismanagement, and that another 
should be granted to herself. The District Judge, 
assuming that the minor was a member of a joint 
family, held that the original certificate ought never 
to have been granted, recalled the certificate, and 
dismissed the application. Held , that A, having ob- 
tained the certificate, brought himself within the 
jurisdiction of the Court under Act XL of 1858, and 
that the Court ought to have considered the charges 
against him. Deorani Koer v. Par us man 
X arain . . . * 12 C. I*. R. 548 

13. — Selling the minor’s 

property, or allowing portions of it to be unnecessari- 
ly sold, justifies the recall of a certificate of guard- 
ianship. Goonoomonee Dossee v. Bhabosoon- 
duree Dossee . . . 18 W. R. 258 

14. . Removal of guardian— Im- 

morality of guardian. Where charges of immorality 
were brought against the holder of a certificate under 
Act XL of 1858, it was held to be the duty of the 
Judge to enquire into the truth of the charges and 
the fitness of the certificate-holder. Mohunuddy 
Begum v. Oomdutoonissa . 13 W. R. 454 

i 15. — — — ; — . Summary proce- 

dure. Act XL of 1858 does not empower a Judge 
to remove summarily a guardian not appointed by 
the Court, but under a will of the minor’s grand- 
father. 'Lakhi Priya Dasi v. Karin Ohundra Nag 
3 B. L. R. A. C. 37 
11 WV R. 370 

%B. — - — Ground for re- 

moval. A certificate of guardianship was cancelled 
undet s. 21, Act XL of 1858, in a case where the 
guardian, without any sufficient cause or justifica- 
tion, and without legal advice, withdrew an appeal 
made to set aside a sale of the estate of the minors, 
and at the same time dealt with the auction-purchas- 
er and obtained a putnee of a portion of that very 
property in the name of his own wife. Pitamber 
Dey Mozoomdar v. Ishan Chundee Butt Biswas 

18 W. R. 169 

17. — - — . — ~~ — Ground for re- 

t moved. An application for the remo val of guardians 
or parties appointed to take charge of the estate 
of a minor under Act XL of I858,s, 7, must be sup- 
ported by proof of malversation or misconduct such 
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as would afford sufficient ground for removal. 
PvAJEssuree Debia v. Jogendro Nauth Roy 

23 W. R. 278- : 

18. Removal of manager of es- 

tate. — Grounds for removal. A manager of the 
estate of a minor appointed by will is liable to re- 
moval only upon proof of actual malversation, or 
that by reason of mental incapacity, conviction of 
felony, or by some other incapacitating cause, he has 
become incapable of managing the property ; but not 
merely on the ground that another person would 
manage the property better. He is, it seems, sub- 
ject to removal upon summary application under 
Act XL of 1858, s. 21 ; but if the ground upon which 
his removal is applied for involves an investiga- 
tion of accounts, such investigation must be made 
in a regular suit under s. 19, previous to such sum- 
mary application under s. 21. Mudboosoobun 
Singh v. Collector oe Mibnapobe. Marsh. 244 

19. and s. 1©— Power of Judge 

to order accounts from Guardian— Dis- 
charged guardian . A Judge has no power under 
s. 16 or 21, Act XL of 1858, to order a discharged 
guardian of a minor to file his account. S. 21 
refers to the procedure as between discharged 
guardians and their successors, and not to a case 
where the contest is between the owner of the estate 
and a discharged guardian. Doolun Singh v. 
Torul Narain Singh . 4 W. R. Mis. 3 

■ 20. Procedure — Objections to cer- 

tificate. A certificate under Act XL of 1858 having 
been granted to a party as guardian of an adopted 
minor, it was objected that the minor’s adoption had 
not been legal. Held, that as there was no doubt of 
the fact of adoption, whether the adoption should on 
i enquiry prove legal or not, the certificate was 
rightly given, and as the objector did not claim to 
be appointed guardian, he had no locus standi to 
object to the appointment of another person. 
Kisto Kishore Roy v. Issue Chunder Roy 

15 W. R. 168 

21. — — Party asserting 

rights adversely to minor. ---Discretion of Court 
where a will is propounded. Where an application 
is made for a certificate under Act XL of 1858, a 
party asserting certain rights adversely to the minor 
cannot be admitted as a party to the record, but 
must seek his remedy in a regular suit. Where the 
will propounded by an applicant is a genuine 
document, the certificate prayed for must be grant- 
ed, notwithstanding the existence of any “natural 
guardian,” no discretion being left to the Court in 
such a case. Puroma Soonduree Dossee v. Tara 
Soonduree Dossee . . . 9W, R. 343 

22. Security-bond, Or- 

der to furnish — Power of District Judge — Assign- 
ment of bonds — Succession Act , s. 257- Qmere : 
Whether the Judge of a District Court is competent 
to call upon a person to whom he grants a certificate 
under Act XL of 1858 to furnish security; and 




DIGEST OP CASES. 


.ACT — contd. 


ACT — contd. 


1858 — XXa — concld. 


whether, where he has done so and security-bonds 
have been given to him, he can assign them in the 
..manner .provided in s. 257 of the Succession Act, 
1865. Amar Nath v. Thakur I) as 

I. Ii. R. 5 All 248 


Application for 


Certificate-Limitation. The lapse of six years was 
held to be no sufficient ground for a Judge’s refusal 
to enquire into the merits of an application for a cer- 
tificate under Act XL of 1 858, that law providing no 
limitation as to the time within which such applica- 
tions are to be made. Puroma Soonduree Bosses 
v. Tara Soonduree Bossee . 9 0, 343 
s. 28 and s. 8— Bight of ap- 


peal-- Creditor — Enquiry. Only persons who cl aim 
a right to have charge of property in trust for a 
minor under a will or deed have a right to make ap- 
plications under Act XL of 1858, and they alone 
have a right of appeal under s. 28. A mere credi- 
tor has no locus standi in the proceedings before the 
Judge, and no right to have his objections gone 
into. Meltqon Bibee v. Gibbon 12 W. B. 101 

s. 29, Jurisdiction—* { Civil 


Court of District 


Estate in territo- 


1859— IX, s. 20— 


See Limitation — Statutes op Limita- 
tion— IX of 1859. 

13 B. Ii. R. 

I. L. R. 13 AIL 


Court. ” The Court of the Judicial Commissioner of 
Assam is the Civil Court contemplated by s. 29, 
Act XL of 1858. Kaleeka Pershad Bhutta- 

CHARJEE V. BhUKHIN^ KALI BABEE 

W. B. 1864 Mia 84 


Judge. The Civil Court to which the charge of 
minors and their property is entrusted by Act XL 
of 1858 is the Court of the Judge of the district. 
Mohamuddee Begum v. Oomdutoonissa 

15 W. R. 271 


ries of Maharajah of Benares. An application for 
a certificate under Act XL of 1858 regarding estates 
situate in the territories of the Maharajah of Benares 
should be made in the Court of the Judge of Ben- 
ares. Kudum Kooner v. Budla Singh 

1 IN'. W. Ed. 1873, 163 

. 1859—1— 

See Merchant Seaman’s Act. 

Ill— 

See Cantonment Magistrate. 

4 Bom. A. C. 187 
I. L. R. 9 Bom. 454 

— VIII — (Civil Procedure Code, 
1859.) 

See Civil Procedure Code, 1882. 

See Execution op Becree. 

See Limitation Act. 


See Bengal Bent Act. 

See Chaukcdari Chakran Lands. 

I. L. R. 31 Calc. 1021 

See Execution op Decree— B 
under Bent Law. 

1 B. L. R. A. C. 177, 216 
5B.1E. 115 
7 W. R. 8 

See Jurisdiction. I. Ii. R. 31 Calc. 937 
See Limitation Act, XIV of 
application of. 

See Review— Orders subject 2 
view . . . 3 3N. 

4XSL 
12 

See Withdrawal from 

2 B. 

15 W. 

I. L. R. 21 Calc. 421 

- decision under — 

See Res Judicata — Competent Court 
— Revenue Court. 

See Res Judicata— Estoppel by J 
ment— Decrees in Rent Suits. 


• Object of Act X of 


„ ? existing prior to Act. The object of Act 

1859 was to re-enact the provisions of existing 
relative to the rights of raiyats, and not in any way 
to destroy those rights. If, therefore, the plaintiff 
had a gorabundee tenure existing before the enact- 
ment of Act X (and it had been found that the 
plaintiffs gorabundee tenure had been recognized in 
a long series of decisions commencing from the year 
1846), the enactment of that Act in nowise deprived 
him of his rights in that tenure. Leelanund Singh 
v. Nirput Mahtoon . 17 W. R. 308 

2. ..... Date of passing of Act. The 

period of limitation within which a suit might be 
brought for rent due at the time of the passing of 
Act X of 1859 must be reckoned from 29th April 
1859 (the date of the passing of the Act), and not 
from 1st August 1859 (the date on which the Act 
came into operation). Lachmipat Sing v. Maho- 
med Mooneer . . B. L. R. Sup. Vot 32 

W. R. F. B. 32 

, s. 77— 

See Statutes, construction of. 

3K.W S 
Ed. 1874 
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— 1859 — XI, s. 9— 

See Sale for Arrears of Revenue — - 
Deposit to Stay Sale. 

I. Xi. R. 30 Calc. 794 


See Contract Act, ss. 69 and 70. 

X. Xi. R. 12 Calc. 2X3- 

See Co-sharers — General Rights in 
Joint Property. 

X. L. R. 14 Calc. 809 


ss. 10 and 11— 


See Co-sharers — Suits with respect 
to joint property — Possession. 

21 ¥. R. 38 


— ss. 13, 14— 

See Mortgage — Sale of mortgaged 
property — Purchasers. 

X. Xi. R. 15 Calc. 546. 


— s. 31 — 

See Limitation Act, 1877, s. 10. 

I. I*. R. 18 Calc. 234-. 
See Limitation Act, 1 877, Art. 120. 

X. Xi, R. 20 Calc. 51 


— s. 33— 

See Jurisdiction of Civil Court — 
Revenue Courts— Orders of. Reve- 
nue Courts. 

X. Xi. R. 25 Calc. 876 
See Limitation Act, 1877, Art. 95 - 
(1871, Art. 95). 

I. L. R. 3 Calc. 300 ■ 

See Right of Suit— Road and other 
Cesses, sale for arrears of. 

X. Xi. R. 25 Calc. 85 • 


s. 33— 


See Sale for Arrears of Revenue — 
Setting aside Sale — Irregularity ; 

6 C. W. 1ST. 526 
I. Xi. R. 30 Calc. 1 


Parties . . 7C.W.E 377 ' 

1. Suit for damages. S. 33, Act 

XI of 1859, contemplates an action against the * 
individual wrong-doer, irrespective of Government 
and co-parceners. Gunga Narain Bose v. 
Cornell . . . . 10 W. R. 442 

2. — — Receipt of sale-proceeds. 

The receipt by a decree-holder of a portion of 
the surplus sale-proceeds lying in deposit in a 
Collector’s Court without opposition on the part of " 
the judgment-debtor is not such a receipt as is con- 
templated by s . 33, Act XI of 1859. Mohabeer; 
Pershad Singh v. Collector of Tirhoot 

13 W. R. 423 


s. 84 — Public Demands Recovery 

Act ( Bengal Act VII of 1880), ss. 2 and 20- 
Limitation. S. 2 of the Public Demands Recovery 
Act (Bengal Act YII of 1880) does not make the 


Arrears of Revenue- 
Sale — Irregularity 
I. Xi. R. 30 Calc. 1 


of Revenue— 
i— I rregularity 

6 C. W. XL 526 


ACT —could. 


1859— XI— 


See Onus of Proof — Sale for Arrears 
of Revenue. 


See Public Demands Recovery Act. 


See Revenue Sale Law. 


See Sale for Arrears of Revenue. 


— ss. 3, 5, 0— 

See Sale for Arrears of Revenue — 
Setting aside Sale— Irregularity. 

7 C. W. H. 877 


s. 5— Manager of estate under 

attachment— Sale for arrears of revenue — 
Portion of estate. Act XI of 1859 is, to a great ex- 
tent, a remedial Act, passed for the benefit of the 
subject, and in order to relax the stringency of for- 
mer Statutes, whereby the Crown was empowered 
to sell estates for non-payment of revenue. S. 5 of 
the said Act applies to estates which are under at- 
tachment issued under Act VIII of 1859, and which 
are in the hands of a manager appointed on the 
application of the judgment-debtor for the pur- 
pose of liquidating the debts. Such attachments 
are not superseded by the appointment of such 
manager. The words “arrears of estates under at- 
tachment 5 ’ apply to cases where a portion only of an 
estate is under attachment, as well as to cases in 
which the whole estate has been attached. Bun- 
wari Lall Sahu v . Mohabir Persad Singh 

12 B. Ii. R. 297 
Ii. R. IX. A. 89 


Affirming on appeal the decision of High Court. 
Mohabeer Persaud Singh v. Collector of Tir- 
hoot . . . . . 13 W. R. 423 


ss. 5 and 6— Notification of sale, 

specification of — “ Estate,” meaning of. 

Under s. 6 of Act XI of 1859, it is not necessary that 
a notification should specify the owners of an estate 
or the owners of shares in the estate. Secretary of 
State , v. Rashbehary Mooherjee, I. L. R. 9 Calc. 591, 
followed. All that is necessary under that section 
is that the notification should specify the estate or 
shares in the estate to he sold, and in selling a share 
in an estate it is unnecessary to specify the shares 
or mouzahs of which that share is composed. The 
word “estate, 59 as there used, ordinarily means 
s *mehal but the term also applies to a portion of 
a mehai with regard to which a separate account 
has been opened, but not to an undivided portion 
of a mehai as to which separate accounts are not 
Ram Narain Koer v. Mahabir Pershad 
I. Xi, B. 13 Calc. 208 
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ACT — concld. 

1859 — XI — concld . 

provision of limitation in s. 34 of Act XI of 1859 
applicable to the execution of a decree annulling 
a sale under s. 20 of Bengal Act VII of 1880. 
Mahomed Abdul Hye v. Gajraj Sahai 

I. Is. R. 25 Calc. 283 

_ s. 88 — 

See Benami Transaction — Certieied 
Purchasers — Act XI of 1859, s. 36. 

s . 37 — 

See Assam Land and Revenue Regu- 
lation, s. 65. 

I. Is. R. 20 Calc. 194 

See Ghatwali Tenure. 

B. Is. R. Sup. VoL 559 
11 B. X,. R. 71 
14 Moo. I. A. 247 

See Parties — Parties to Suits - 
Purchasers I. L. R. 24 Calc. 334 

1 C. W. N. 314 

2 C. W. 1ST. 229 

See Sale for Arrears of Revenue — 
Incumbrances— Act XI of 1859. 
See Sale for .Arrears of Revenue — 
Protected Tenures. 

« Settlement.”— In Act XI of 1859, 

s. 37, the word “settlement” refers not to the 
permanent settlement, but to the settlement which 
took place after resumption by Government of the 
lands previously held as lakhiraj. Raj Chunder 
Chowdhry v. Busheer Mahomed 

24 W. R. 476 

s. 37, el. (4) — 

See Sale for Arrears of Revenue — 
Incumbrances — Act XI of 1859. 

I. X.. R. 30 Calc. 498 

— _ s. 39— 

See Evidence — Civil Cases — Miscella- 
neous Documents — Registers. 

I. Is. R. 9 Calc. 116 

s. 54— 

See Abatement of Rent. 

I. X. R. 21 Calc. 1005 
Is. R. 21 1. A. 118 

See Sale for Arrears of Revenue — 
Purchasers, rights and liabilities 

of . I. Is. R. 29 Calc. 223 

. XXII— 

See Workmen’s Breaches of Contract 
Act. 

See Compensation — Criminal Cases — 

To ACCUSED ON DISMISSAL OF COMPLAINT 

4 Mad. Ap. 68 
See Contract. . I. Xi. R. 28 Mad. 37 

See Jurisdiction of Criminal Court — 
Offences committed only partly in 
one District— Criminal Breach of 
Contract . I. Xu R. 7 Mad. 354 


ACT — conid, 

1859 — XIII — contd. 

See Magistrate, jurisdiction of — 

Special Acts — Madras Act HI of 1865 
4 Mad. Ap. 84 

See Warrant of Arrest— Criminal 

I. Is. B. 20 Mad. 235, 457 
I. Is. R. 20 All. 124 

ss. I, 2— 

— Failure to comply with order of Court — Crimi- 
nal Procedure Code ( Act V of 1898), s. 4 (o) — 

“ Offence . ” The offence created by the Workmen’s 
Breach of Contract Act (XIII of 1859) is not the 
neglect or refusal of the workman to perform his 
contract, but the failure on his part to comply with 
an order made by the Magistrate directing the work- 
man to repay the money advanced or perform the 
contract. King Emperor v. Takasi Nukayya 
^ 1901 ) . . . I. Xi. R. 24 Mad. 660 

ss. 1, 4 — Breach of Contract — 

Jurisdiction of Presidency Magistrates — “ Magis- 
trate of Police ” — Criminal Procedure Code (Act X 
of 1882), s. 3. A Presidency Magistrate of Calcutta 
may lawfully take cognizance, under s. 1 of Act 
XIII of 1859, of a complaint in respect of a contract 
made in Calcutta, the breach of which has been com- 
mitted beyond the local jurisdiction of Ms Court. 
The expression “Magistrate of Police” in s. 1, Act 
XIII of 1859, means “ Presidency Magistrate”. 
Lal Mohan Chowbey v. Hari Charan Das Bai- 
ragi . . . .1. Is. R. 25 Calc. 637 

s 2 — 

See Conviction . 4 Bom. Cr. 27 

See Sentence — Imprisonment — Impri- 

sonment generally. 6 Mad. Ap. 24 
4 Bom. Cr. 37 

1. . Limitation Act , 

1877, Art. 120— Claim to recover an advance. 
Act XIII of 1859 being a penal enactment, the 
Limitation Act (Sch. II, Art. 120) is no bar to a 
claim under s. 2 to recover an advance made to a 
labourer. In re Kittu I. Xi. R. 11 Mad. 332 

2. .... — J ur isdi ction 

Breach of contract to labour in foreign territory. 

V, having received an advance of money from G , 
contracted to labour for him in foreign territory. 
Having broken the contract, V was prosecuted 
under Act XIII of 1859, ordered to repay, and 
sentenced to imprisonment in default : — J I eld, that 
the order was illegal. Gregory v. Vadakasi 
Kangani . . I. Xj. R. 10 Mad. 21 

Bricklayer — W orkman — Con- 
tractor, Liability of. A person whose ordinary busi- 
ness was that of a contracting bricklayer, and who 
did not himself w'ork, received an advance, con- 
tracted to get certain earthwork done on a race- 
course and committed a breach of contract. Held 
i that he was not an artificer, workman, or labourer 
I within the meaning of Act XIII of 1859. Gilby v. 
| Sabhu Pillai . . I. Ii. R. 7 Mad. 100 
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ACT— contd. 

1859 — XIII — contd. ' 

4. , Butcher — Supplying shins by 
contract. A butcher contracting to supply skins is 
not within Act XIII of 1859. Anonymous 

7 Mad. Ap. 13 

5. , Coolies — Contract for coolies to 

work for specified time, Breach of. Where a con- 
tract was made by the defendant that a number of 
coolies should be brought by him to an estate, and 
remain at work on the estate for a specified time, and 
there had been a breach of the contract, — Held, that 
the case was within s. 2 of Act XIII of 1859. 
Anonymous . . . . 3 Mad. Ap. 25 

6. — Advances to 

coolies in Assam,. Coolies in Assam who have 
received advances in contemplation of work to be 
done may be proceeded against under Act XIII of 
1859. Queen v. Gaub Gorah [8 W. R. Cr. 0 

7. Mahout or elephant-driver. 

A mahout or elephant-driver does not come with- 
in, the provisions of Act XIII of 1859. Muni Chun- 
dra v. Hariram Ahom . . 8 C. L. R. 254 

8. , Sub-contractor — Liability for 

breach of contract, for work undertaken upon an 
advance— -Workman. The petitioner, who as sub- 
contractor had engaged to do certain work for which 
he was paid an advance, but did not himself work, 
was convicted by a Magistrate, under s. 2 of Act 
XIII of 1859, of the offence of breach of contract, 
and sentenced to undergo one month’s imprison- 
ment in default of his failure to fulfil the contract. 
Held , that he was not an artificer, workman, or 
labourer within the meaning of s. 2 of Act XIII of 
1859. The conviction and sentence were accord- 
ingly set aside. In re the petition of Balkrish- 
na Shaligram . . I. Xi. B. 10 Bom. 86 

9. — ____ and Preamble— Wilful breach 

of contract— Construction of Statute — Preamble , 
construction of — Summary trial — Criminal Proce- 
dure Code , s. 260. Offences under s. 2 of Act XIII 
of 1859 are triable summarily under s. 260 of 
the Criminal Procedure Code. The offence made 
punishable by s. 2 of Act XIII of 1859 is the 
wilful and without lawful and reasonable excuse 
neglecting or refusing to perform the contract en- 
tered into by persons whom the Act concerns. Not- 
withstanding the preamble of the Act, it is not ne- 
cessary to prove that a breach of contract is fraud- 
ulent in order to sustain a conviction under s. 2. 
Taradoss Bhnttacharjee v. Bhaloo Sheikh, 8 W . P. 
Cr. 69, dissented from. Where the enacting sec- 
tions of a statute are clear, the terms of the pre- 
amble cannot be called in aid to restrict their opera- 
tion, or to cut them down. Queen-Empress v. 
Indarjit . . . I. Ii. B. 11 All. 262 

10. Domestic servants— Artifi- 

cers — Workmen — Labourers. Act XIII of 1859 
does not apply to contracts for a <£ ehakri,” domes- 
tic or personal service, but to contracts to serve as 
artificer, workman, or labourer. In the matter of 
Domestic Servants . 2 B. I*. B. A. Cr. 32 

Queen v. Soobhqi . 12 W. B. Cr, 26 


ACT— contd. 

1859 — XIII — contd. 

11. Breach of contract to supply 

wood. A breach of contract to supply wood does 
not fall within the purview of Act XIII of 1 859. In 
re .Upper Assam Tea Company v . Thopoor 

4 B. Xi. B. Ap. 1 

12. Service for agricultural • 

and other purposes— Breach of contract by 
artificers, workmen, and labourers . Act XIII of 
1859 (to provide for the punishment of breaches of 
contract by artificers, workmen, and labourers in 
certain cases, extended to all the collectorates of 
the Bombay Presidency by notification of the Gov- 
ernment of Bombay dated 10th of May 1860) does 
not apply to a contract whereby a person, in consi- 
deration of receiving B45, bound himself to 
another to render service for “ agricultural and other 
purposes ” for the period of one year. Empress v. 
Bhagaban Bhivsan . I. L. R. 7 Bom. 379 

13. Labourer in silk factory — 

Breach of contract by labourer. Where a labourer 
contracted with the manager of a silk factory for a 
money-consideration to work at tbe factory for four 
months in a year for a period of three years, and 
broke the terms of his contract, he was held liable to 
a prosecution under Act XIII of 1859, and the order 
of the Magistrate holding that such a contract was 
an unreasonable one, and therefore one which 
ought not to be enforced by him, was set aside. 
Koonjobehabry Lall v. Doomney. Koonjobe- 
harry Lall v. Rughoonath Dome 

14 W. B. Cr. 29 

See Lyall & Co. v. Ram Chunbeb Bagdee 

18 W. B. Cr. 53 

14. H on-specification of nature 

and extent of work — Contract to supply labour - 
ers and get labour performed. A contract to sup- 
ply labourers and to get labour performed by them, 
even though the nature and extent of the work are 
not clearly specified, falls within the provisions of 
Act XIII of 1859. Rowson v. Manama Mestri 

I. Xi. B. 1 Mad. 280 

15. Advance to labourer— 

Breach of contract. Act XIII of 1859 relates to 
fraudulent breaches of contract, and does not apply 
where an advance has not only been worked ofi by a 
labourer, but an actual balance is due to him. 
Taradoss Bhuttacharjee v. Bhaloo Sheikh 

8 W. B. Cr. 69 

16. — Contract to sup- 

ply labourers. A contract, hi consideration of an 
advance of money to supply labourers to do certain 
work on an estate, falls within the scope of Act XIII 
of 1859, and the fact that such contract contains 
covenants to pay penalties in default of supplying 
the labourers, and to repay the advance, if neces- 
ary, by personal labour for five years, does not take 
the contract out of the operation of the Act, so as 
to make illegal an order directing the contractor to 
be imprisoned for failure to comply with an order 
to repay the advance. RamIsXmi v , EAndasami 

I. Xi. B, 8 Mad. 379 
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ACT — contd. 

1859 — XIII — contd. 


ACT — contd. 


1859 — XIII — contd. 


22. Advance of grain and money 

— Order to repay value of work not performed . 
An advance of money and grain having been made 
to a labourer for work to be done, the labourer failed 
to complete the work, and an order was passed by a 
Magistrate, under s. 2 of Act XIII of 1859, direct- 
ing repayment of the balance of the advance not 
worked off by the labourer. Held, that as it was 
not proved that the labourer was offered and ac- 
cepted the grain in lieu of money to be advanced, the 
order was illegal. Ivondadu v. Bamudu 

I. L. E.8Mad. 294 

23. Working off previous debts 

— Breach of contract of service — Labourer. A la- 
bourer agreed to serve in consideration of money 
due from him on account of previous debts. He 
served for three months only, and then quitted ser- 
vice in violation of the agreement. He was prose- 
cuted and convicted of breach of contract of service 
under Act XIII of 1859. Held , that he was not 
liable to be dealt with criminally, because there was 
no fraudulent breach of contract within the meaning 
of Act XIII of 1859, and because, further, no money 
in advance was received, the consideration for the 
agreement to serve being an old debt. Beg. v. 
Jethya valad Yestya . .9 Bom. 171 

Jurisdiction of 


24 - - 

Magistrates to interfere in cases of wilful and frau- 
dulent breach of contract — Meaning of the expres- 
sion “ Advance of money on account of work.” Act 
XIII of 1859 (an Act to provide for the punishment 
of breaches of contract by artificers, workmen and 
labourers in certain cases) applies only where there 
has been an advance of money on account of any 
work, which words do not include mere loans or old 
debts. The interference of the Magistrate under the 
Act is limited to cases where the neglect or refusal 
to perform is wilful and without lawful and reason- 
able excuse. As a rule, a mere breach of contract 
ought not to be an offence, but only to be the subject 
of a civil action : and a man cannot be treated as a 
criminal for not performing a contract which could 
not be enforced against him by civil process. 
Queen- Empress v. Bajab I. B. H. 16 Bom. 368 

25. ' s. 2 — Limitation of civil claim 


Order by the Magistrate for repayment of ad- 
vances. In a prosecution for breach of contract 
under Act XIII of 1859, it appeared that the com- 
plainant had advanced certain sums of money to the 
accused, but that a suit to recover the same was 
barred by limitation ; and the Magistrate thereupon 
dismissed the charge :—Held 9 that there was no 
reason why the Magistrate should not have ordered 
repayment to be made by the accused under s. 2. 
Queen-Empbess v . Honda _ 

I. B. R. 16 Mad. 347 


17. Contract to work 

until repayment of advance made. Defendant, in 
consideration of an advance of money received from 
complainant, bound himself to work for eomplain- 
.ant until the repayment of the sum advanced. For 
breach of this contract the complainant proceeded 
.against the defendant under Act XIII of 1859. 
Hefofethat the contract was not within the Act. 
Anonymous . . . .7 Mad. Ap. 31 


18. - — Money advanced 

■on account of work to be performed — Loan on con- 
dition that the workmen should enter into a con- 
tract of service. A workman agreed in writing 
to work for the proprietors of an estate for four 
years and one month, from 1st March 1899 to 31st 
March 1903, for an initial advance of one rupee 
which was not to he repaid till after the expiration of 
the agreement. The same person subsequently 
obtained an advance of BIO, to be re-imbursed by a 
monthly deduction of one rupee from his wages. He 
worked from 1st March 1899 till 18th September 
1899 when he ceased to work, leaving in all a sum of 
B5 to be accounted for in the adjustment of the 
total advance. He was subsequently charged and 
convicted under s. 2 of the Criminal Breach of Con- 
tract Act, XIII of 1859 : — Held , that the initial 
advance of one rupee was not money advanced on 
account of work to be performed, but rather a loan 
made without interest on the condition that the 
workman would enter into a contract of service for 
the duration of the loan ; and that the Criminal 
Breach of Contract Act, 1859, was inapplicable to 
this case ; that, with reference to the ten rupees to 
be repaid out of wages, the Act applied, and an 
order should be made directing the workman to work 
until the expiration of the term of the contract on 
account of which this sum had been advanced. 
Tangi Joghi v. Hall . I. B. B. 23 Mad. 203 

10. — — * — . Loan — Deduction 

from wages. Having agreed to work for wages 
in a tannery and received BIO from M, his employ- 
er, T promised to work off the advance by allowing 
M to deduct 8 annas a week from bis weekly wages. 
Held, that the provisions of Act XIII of 1859 were 
applicable to this contract. Queen v. Talukanam 
X. B. K. 7 Mad. 131 


20. __ Gold and silver 

given to workman. On the construction of s. 2 of 
Act XIII of 1859 : Held , that gold and silver money 
given to an artificer as raw material wherewith to 
make the article contracted for, is an ‘ 4 advance of 
money 59 within the meaning of the section. Ano- 
nymous .... 6 Mad. Ap. 24 

21. — Criminal breach 

■of contract — Labourer — Carrier by boat . An ad- 
vance was made under a contract by which the 
party who received the advance undertook to con- 
vey salt by boat, but did not bind himself to render 
personal labour. The party who received the ad- 
vance broke the contract : — Held, that the parties 
to the contract were not an employer of labour and 


a labourer respectively, and consequently the con- 
tract did* not fall within the provisions of Act 
XIII of 1859. Calubam v. Cheng appa 

I. B. B. 13 Mad. 351 
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ACT — coti id. 

1859 — XIII — contd. 

28, Advance in consideration 

of exclusive services until repayment — 
Masters and workmen — Breach of contract on the 
part of workmen — “Station.” An employer of 
workmen residing and carrying on business in the 
city of Mirzapur, alleging that he had advanced 
money to certain workmen on the understanding 
that they would work for him and no one else until 
they had repaid such money, and that they had 
broken such contract by leaving his employment, 
made a complaint against such workmen under Act 
Kill of 1.859, which had been extended to the 
“station” of Mirzapur by the Local Government. 
It appeared ’that such money was advanced by 
way of loan, and without any reference to the wages 
of such workmen or the payment for the work per- 
formed by them, and that no deduction on account 
of such advance was ever made from their wages 
or the payments made to them. Held , that the 
contract between the parties was something quite 
different from any contract contemplated by Act 
Kill of 1859, and that Act was therefore not ap- 
plicable. Held, also, that it was doubtful whether 
that Act applied locally, as it was not shown that 
the city of Mirzapur was comprised within the “ sta- 
tion 5 ’ of Mirzapur. In the matter of the petition 
of Ram Prasad v. Dirgpal . I. Ii. B. 3 All. 74.4 

27. — Enquiry under Act — Breach 

of contract by artificer. The enquiry to be made 
under s. 2 of Act XIII of 1859 is not an enquiry 
into an offence which may be tried summarily. 
Pollard v. Mothxal . I. L. B. 4 Mad. 234 

28. Imprisonment— . Grimina l 

breach of contract — Procedure — Imprisonment. 
Where an order has been made by a Magistrate 
under Act XIII of 1859, s. 2, for the fulfilment of a 
labour contract, a sentence of imprisonment for 
disobeying such order without complaint made and 
without taking statements from the accused, is il- 
legal, although the accused, before the order was 
made, may have stated their inability to perform 
the work stipulated for. Srinivasa v. Ponnam- 
BALAM I. Ifc B. 5 Mad. 376 

29. Order of Magis- 

trate for imprisonment for breach of contract — 
Right of civil suit. The imprisonment of a defend- 
ant by order of the Magistrate under Act XIII of 
1859 does not preclude the plaintiff from proceeding 
by civil suit for recovery of money advanced to the 
defendant for the performance of work. Vernede 
v. Abdtjl Giri Cecinna Swami . 2 Mad, 427 

30. - — Former conviction — Breach 

of contract of service.— Statute 4 Geo. IV, Cap. 
34, s. 3 — Autrefois convict. A conviction for breach 
of contract of service under s. 2, Act XIII of 1859, 
is a bar to any subsequent conviction on the same 
contract for a further breach for not returning to 
service. Griffiths v. Tezia Dosadh 

I. It, B, 21 Calc. 262 


AOT — contd. 

1859 — XIII —concld, 

31. • Breach of con- 

tract — “Offence,” meaning of — Criminal Proce- 
dure Code, 189S, ss. 4 and 250. — Compensation 
for breach of contract. A mere breach of contract is 
not, under the first part of s. 2 of Act XIII of 1859,, 
an offence within the meaning of the term in s. 4 of 
the Code of Criminal Procedure, and no compensa- 
tion can therefore be legally awarded under s. 250 
of the Code in respect of such breach. In the 
matter of the petition of Ram Sarup Bhakat 

4 C. W. 35T. 253 

s. 3 and s. 2, cl. 1 — Procedure under , 

whether summary or not — Criminal Procedure Code 
( Act V of 1898), s. 370. In the trial of a case 
under the Workmen’s Breach of Contract Act 
(XIII of 1859), the Magistrate is not bound to frame- 
his record in accordance with the provisions of s. 370 
of the Criminal Procedure Code. It is doubtful 
whether a proceeding under the first clause of s. 2 
and under s. 3 of Act XIII of 1859 is a criminal pro- 
ceeding. There is no offence committed, and there- 
is no accused. The provisions of s. 370 of the Crimi- 
nal Procedure Code are therefore inapplicable to a 
case of this nature. Averam Das Mocm v. Abdul 
Rahim . . . I. L. B. 27 Calc. 131. 

4 C. W. 35T. 201 

; xxv— 

See Limitation Act, 1859. 

See Limitation Acts IX of 1,871 and* 
XV of 1877. 

XV— 

See Patent. 

— — s. 22— 

See Limitation Act, 1871, Art. II. 

I. L. E. 3 Calc. 17 

See Transfer of Civil Case — General 
Cases . . I. L. E. 5 All. 371 

XXIV— 

See Madras Police Act. 

1860— XXII— 

See Chittagong Hill Tracts Act. 

XXVII— 

See Appeal — Certificate of Adminis- 
tration. 

See Certificate of Administration — 
Act XXVII of 1860. 

See Letters of Administration. 

Bonrke Test 6 

See Possession, Order of Criminal, 
Court as to— Decision of Magistrate 
as to Possession. 

2 B. Xi, E. A. Cr. 27 
11 W. B. Cr. 24, 
25 W. E. Cr. Id 
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ACT — contd. 


__ i860 — XXVII — contd. 

See Probate — Power of High Court to 
grant, and form of Botirke Test 3 
I. Xj. R. 8 Bom. 452, 703 

See Representative of deceased per- 
son . . X. Is. R. 18 Mad, 405 

See Review — Orders subject to Re- 
view . X. L. R. 1 Calc. 101 

5 Mad. 417 
X. L. R. 1 AIL 287 

See Right of Shit — Contracts and 
Agreements X. Xj. R. 14 Mad. 473 

See Right of Suit — Orders, Shits to 
SET ASIDE .. 5 Mad. 283 

22 W. R. 312 

See Shccession Act, s. 331 7 Mad. 121 


— 1881 — XX— 

See Appeal— Acts— -Act XX of 1861. 

17 W. R. 551 
See Custody of Children. 

10 B. Ii. R. 125 
14 Moo. X. A. 809 : 17 W. R. 77 

See Guardian— Liability of Guardians 
I. Is. R. 5 AIL 248 
See Mahqmedan Law— Guardian. 

I. L. R. 8 All. 322 

See Minor — Custody of Minors. 

See Munsif, Jurisdiction of. 

X. Xi. R. 9 Mad. 31 


See Limitation Act, 1859 — Operation 
of Act. 


— XXXXI— 

See Income Tax Act, 1860. 

See Right of Suit — Income Tax. 

14 W. R. 276 
11 W. R. 425 


See Civil Procedure Code, T882~ (1877), 


See Interest — Omission to stipulate 
for, or stipulated time has expired 
— Decrees I. Xi. R. 18 Calc. 164 


See Stamp Act. 

See Stamp Act XXXVI of 1860. 


See Criminal Procedure Code. 


See Special Appeal — Small Cause 

Court Suits— General cases. 

12 B. Xj. R. 224, 261 
8W.E.7 
I. Xi. R. 2 AIL 112 


— VXXX, s. 4 — . 

See Jurisdiction of Civil Court — 
Foreign and Native Rulers. 

7 W. R. 168 


See Stamp Act, X of 1862. 

_ XV, s. 1— 

See Sentence — Transportation. 

B. Xi. R. Sup. Vol. 869' 

_ XVXX— 

See Extradition . 8 Bom. Cr. 13' 

See Magistrate, Jurisdiction of — Spe- 
cial Acts — Cattle Trespass Act. 

1 Bom. 100 

See Offence before Penal Code came 
into operation. 

X. Xj. R. 2 Calc. 225 
I. Xj. R. 1 All. 599 


— 1801— V— 

See Police Act, 1861. 

See Superintendence of High Court — 
Charter Act, s. 15. 

10 B. Ij. R. Ap. 4 
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— 1863— XXX— contd. 

See Partition — Miscellaneous Cases. 

3 Agra 298 
12ST. W. 81 Ed. 1873, 134 

— . s. 8— 

See Appeal — Acts — Act XIX op 1863. 

1 Agra Rev. 44 

See Jurisdiction op Civil Court — 
Revenue Courts — Orders op Reve- 
nue Courts . . 3 Agra 161 


— 1862 — XVIII, a. 1— 

See Charge — Alteration or Amend' 
ment op Charge. 6 Bom, Cr. 7€ 


See Depamation 


— s. 35— 

See Jurisdiction op Criminal Court — 
Offence committed during jour- 

ney . . . . 1 Mad, 193 


— ss. 8 and 9 — 

See Res Judicata — Competent Court — 
Revenue Courts. 

I. Ii. B. 2 AH. 29 4 

— s* 38— — 

See Partition — Form of Partition. 

2 H. W. 26 

— s. 47— 

See Partition — Right to Partition — 
General Cases . 2 Agra 272 


— s. 41— 

See Arrest of Judgment. 

1 B. Xi. B, O. Cr. 1, 15 
15 W. B. Cr. 71 note 

See Charge — Alteration or Amend- 
ment of Charge . 1 Mad. 31 

1 Ind. Jur. O. S. 49 

— 1863—11, s. 1— 

See Appeal to Privy Council— Cases in 
which Appeal lies or not — Appeal- 
able Orders I. L. B. 3 Calc. 522 


— s. 53— 

See Jurisdiction of Civil Court — Re- 
venue Courts — Partition. 

7 XST. W. 346 


See Collector . . 5 JN. W. a21 j 

See Jurisdiction of Revenue Court — j 
N.-W. P. Rent and Revenue Cases. 

II. W., Pt. 13, 211, Ed. 1873, 284 
Agra P. B. Ed. 1874, 188 
2M. W. 33 
5 H. W. 40, 238 
6 N. W. 118 

See Limitation Act, 1877, s. 14 (1859, 

s. 14) . . . . 51, W. 30 

See Parties— Parties to Suits— Co- 

sharers . . .2 Agra 299 

See Parties— Parties to Suits— Rent, 
Suits for . 2 Agra, Pt. II, 185 

See Right of Suit— Revenue, Suit for 
i arrears of . . 4I.W. 165 

See Settlement Officer. 

2 N. W. 244, 261 
5 N. W. 84 

XVIII— 

See Practice — Civil Cases — Affidavits. 

■ ■ 2 W. B. 241 

_XIX— (Partition of Revenue Pay- 
ing Estates) — 

See Jurisdiction of Civil Court— Re- 
venue Courts — Partition. 

4J5T. W. 7,169 
7X¥,9 

See Jurisdiction op Revenue Court — 
X.-W. P. Rent, and Revenue Cases. 

2 Agra 241 


_XX— 

See Religious Endowments Act. 

See Appeal— Acts— Act XX of 1863. 

See Appeal — Decrees. 

I. L. B. 18 Calc. 382 
I. L. B. 19 Gale. 275 

See Arbitration— Arbitration under 
Special Acts — Act XX' of 1883. 

7 Mad. 173 
I. Xj. M. 19 Mad. 493 
1. L. B. 26 Mad. 361 

See Endowment. 

See Hindu Law — Endowment— Succes- 
sion in Management. 

X. L. B. 16 Mad. 490 
X«. B. 20 X. A, 150 

See Jurisdiction of Criminal Court- 
General Jurisdiction. 

X. L. B. 1 Mad. 55 

See Mahomedan Law — Endowment. 

17 W. B. 430 
25 W. B. 542 

See Right of Suit — Charities and 
Trusts .■■v ':,Xi ! 'XicB.:8,'Gale.'32, 

J, Xi. B. 11 Calc. 33 
X. X,. B. 8 All. 31 
I. Ij. R. 11 All. 18 
I. L. B. 24 Calc. 418 

See Right of Suit — Endowments, Suits 
relating to. 
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See Superintendence of High Court — 
Charter Act, s. 15 . 18 W. B. 896 

See Superintendence of High Court— 

■ Civil Procedure Code, s. 622. I ^ 

I. B. B. 10 Mad. 98, 98 note 

See Valuation of Suit — Suits. 

I. B. B. 11 Mad. 148, 149 note 

1. Suit for declaration of 

trusts of a temple. In bringing a suit under 
Act XX of 1863 it is not necessary to show that the 
temple was one which was formerly under control 
of the Board of Revenue. The Act applies to pro- 
perty in Calcutta. Ganes Singh v. Ramgopal 
Singh . . . . 5B.LJ. Ap. 55 

% Suit to establish right to 

share in management of temple. The suits 
referred to in Act XX of 1863, as needing the autho- 
rity of the Court for their jurisdiction, are solely 
suits charging trustees, managers, or committees 
with misfeasance, malversation of the temple pro- 
perty, or neglect of duty. There is nothing in the 
Act to oust the jurisdiction of the ordinary Courts 
over suits to establish a right to share in the manage- 
ment. Agri Sarma Embrandbi v. Vistnu Em- 

BRANDRI. JANADHANA EMBRANDBI V. PALA BUL 

Kasava Embrandbi . . 3 Mad. 198 

3. Bight of person interested 

to* sue for misfeasance by managers, etc. — 
Public endowment In the case of a public endow- 
ment transferred to trustees, managers, or superin- 
tendents of such lands under Act XX of 1863, any 
person or persons interested (and the interest need 
not be a pecuniary one) in the religious establish- 
ment, in its worship or service, or in its trusts, has a 
right of suit, after leave obtained from a Civil Court 
against such trustees, etc., for misfeasance, or breach 
of trust, or neglect of duty. Kuneez Fatima v. 
Seheba Jan .... 8 W. R. 313 

4. - Suit for removal of mohunt 

and appointment of another. A suit for the 
removal of the present mohunt of a religious endow- 
ment and for the appointment of the petitioner in 
Ms place is not of such a nature as is contemplated 
by Act XX of 1863. Kishore Bon Mohunt v. 
Kalee Churn Giree . . 22 W. B. 364 

5 Suit to compel heir of man- 

ager to make good deficiency — Leave of 
Court Act XX of 1863 does not apply to a suit 
brought by the dharmakarta of a temple and one of 
its worshippers to compel the defendant, as heir of 
the late manager, to make good, out of the property 
inherited by Mm, the deficiency in the devasthanam 
funds caused by breach of trust and misappropria- 
tion by the late manager. The leave of the Civil 
Court for the institution of such a suit is not neces- 
sary, and the suit is maintainable. The right of 
instituting such suits is not a privilege accorded by 
Act XX of 1863, but a pre-existing right. Jeyan- 
garulavaru v . Burma Dossji . 4 Mad. 2 
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- — X868-— 

6 Suit to eject Dharmakarta 

or agents from tempi e—Right of Government 
to divest itself of fewer of interfering with ap* 
pointment — Mad. Req. VII of 18 77. Plaintiffs, 
members of the committee appointed under Act XX 
of 1863, sued to eject defendants (the dharmakarta 
and Ms agents) from the possession and manage- 
ment of the temple dedicated to Sri Viraragava 
Swami at Trivellore and to establish their (plain- 
tiffs 5 ) right to the possession and control of the 
said temple. Defendants denied the right of the 
plaintiffs to exercise any control whatever over the 
temple. TMs right depended upon whether, at the 
period of the passing of Act XX of 1863, the nom- 
ination vested in, was exercised by, or was subject 
to the confirmation of the Government, or any public 
officer. It was admitted that in 1842 the Board of 
Revenue did, so far as it could, divest itself of all 
right to interfere with the appointment of a dharma- 
karta, but it was contended for the plaintiffs that 
it was not in the power of the Board of Revenue so 
to divest itself of the duties imposed upon it by 
Regulation VII of 1817. Held , that assuming the 
Board of Revenue to have had such a right, there 
was notMng in Regulation VII of 1817 to prevent 
them from renouncing that right if they chose. 
Venkatesa Nayadu v. Shagatopa Shki Sha- 
gatopa Swami ... 7 Mad. 77 

7. Jurisdiction — Clause in deed of 

endowment excluding jurisdiction. The jurisdiction 
given to Courts by Act XX of 1863 cannot be ex- 
cluded by any clause in a deed of endowment. Im- 
dad Hossein v. Mahomed Ali Khan 

28 W. B. 150 

8. Madras Regulation 

VII of 1817 , s. 13 — Discretionary ‘power of a 
temple committee to appoint new trustees when 
the power of management is not hereditary — Trusts 
Act (II of 1882), s . 49 — Jurisdiction of Civil 
Court A temple committee appointed under Act 
XX of 1863 may appoint new trustees when there 
is no hereditary trustees to add to the existing 
trustees, but this power, although discretionary, 
must be exercised reasonably and in good faith, and 
according to the principle, wMch is applicable to 
public trusts, embodied in s. 49 of the Indian Trusts 
Act. If it is not so exercised, the power may be 
controlled by a Civil Court of original jurisdiction. 
Davud Saiba v. Hussein Saiba 

I. L. B. 17 Mad. 212 

9. — Duties and 

Rowers of committee of management — Meetings of 
committee — Number' of members present — Resolu- 
tion appointing quorum — Resolution by three out 
of seven — Failure of trustee to submit accounts — 
Ground for dismissal . Though committees consti- 
tuted under the Religious Endowments Act, 1863* 
are not strictly corporations, their procedure in 
matters relating to the management of properties 
and trustees under their control should be governed 
by the rules applicable to regular corporations. In 
1879, when a committee consisted of seven members^. 
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■ a meeting was held at which five were present, and 
a resolution was unanimously passed that at 
future meetings three should form a quorum . 
This resolution had never been rescinded, and had 
always been acted upon. In 1895, when the com- 
mittee also consisted of seven, a meeting was held 
after due notice to all its members, at which three 
were 'present, and a trustee of the temple was, on 
valid grounds, dismissed from office and called upon 
to hand over charge of the temple and its properties. 
The resolution of dismissal was unanimous, and 
was confirmed at a subsequent meeting : — Held, 
that the meeting as constituted was competent to 
pass the resolution removing the trustee. Whether 

■ unanimity of the whole committee might not have 
been necessary in the event of business having been 
transacted otherwise than at a meeting. Quaere: 
— Failure on the part of a trustee to submit accounts 
to the committee is a breach of one of the most im- 
portant duties cast upon him by law, and is sufficient 
• to justify his dismissal. Ayaytayarayaya Ayy ar 
v. Kuttalam Pillai . I. Ii. It. 22 Mad. 481 


1. s. 3 — Power of committee 

appointed under the Act. A committee, ap- 
pointed under Act XX of 1863, has power to dis- 
miss the trustees or superintendents of temples 
described in s. 3 of the Act, without having recourse 
to a civil suit ; but such power can only be exer- 
cised on good and sufficient grounds. Cheyya 
Raygaiyaygar v. Subraya Mudali. 3 Mad. 334 


2. Removal by Committee of 

Superintendent of Pagoda — Ground for re- 
moval. Where there were not good and sufficient 
grounds for the removal from office of the defend- 
ants, superintendents of a pagoda, within s. 3 of 
Act XX of 1863, by the committee appointed under 
that Act, the High Court confirmed the decree of the 
■ Civil Judge dismissing a suit brought by the plaint- 
iffs, who had been appointed by the committee as 
superintendents in place of the defendants for 
the recovery of the pagoda, and the property belong- 
ing to it, Chiyya Raygaiyaygar v. Subraya 
Mudali . . . .3 Mad. 338 


8 Committee, suit by, to en- 

force right of control. The committee of a dis- 
trict duly appointed under Act XX of 1863 are en- 
titled to maintain a suit in a Civil Court without 
having obtained the leave of the Court to bring the 
suit as well when the object of the suit is to estab- 
lish their right of control under s. 3 of the Act 
as when it is sought to enforce such control against 
the officers of the temple subordinate to them. 
Veykatasa Naidu v. Sadagopasma Iyer 

4 Mad. 404 

4 ss. 3, 4, 11, 12 — Suit by members 

of a temple committee— -Burden of proof — Form 
of decree . Suit by the members of a temj>le com- 
mittee appointed under Act XX of 1863 against one 
-claiming to be the hereditary trustee of a Hindu 
temple for possession of certain temple property, for 
-a declaration of their right to receive certain annual 
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dues and for a perpetual injunction restraining 
defendant from interfering with these dues : — Held , 
that the burden of proving that the temple was of the 
class mentioned in s. 3 of Act XX of 1863 lay on the 
plaintiffs. On its appearing that the defendants* 
ancestor was not the founder of the temple, but 
was appointed trustee by the Government, as also 
were his successors in the office of trustee, of whom 
all were not members of his family : — Held , (i) that 
the plaintiffs were entitled to a decree declaring the 
temple in dispute to be of the class mentioned in 
Act XX of 1863, s. 3, and, as such, subject to their 
jurisdiction ; (ii) that the plaintiffs were not entitled 
under Act XX of 1863, ss. 14, 1, and 12, to be put 
in possession of the property of the temple nor in 
receipt of its income. Poydurayga v. Nagappa 
I. L. R. 12 Mad. 366 


1. s. 4— -Power of committee to 

call for accounts from trustees of temple. 
A District Committee appointed under Act XX of 
1863 has no right to call for accounts from trustees 
of temples which are within s. 4 of the Act. Vey- 
KATABALA KrISHYA CHETTIYAR V. KALIYAYARAM 

Aiyaygar .... 5 Mad. 48 


Ramieygar alias Ramayuga Chariyar v. 
Gyayasambayda Paydarasayyada 

5 Mad. 53 


2. — . — - — - Right to restoration of en- 

dowment of which plaintiff had been 
deprived under Mad. Reg. VII of 1817. 
The plaintiff, claiming to be the owner of a muth 
and certain land attached to it under a grant from 
the Rajah of Tanjore, from the possession of which 
he had been ejected by the Collector of Tanjore in 
1856 on charges of breach of trust and other mis- 
conduct, sued to recover the possession of the lands 
and mesne profits. The Civil Judge found that the 
grant was for the performance of religious cere- 
monies and pious observances only, and that the 
plaintiff had led a vicious life and been guilty of mal- 
versation in his office, and, being of opinion that the 
plaintiff had been properly deprived of the lands 
belonging to the muth, under Madras Regulation 
VII of 1817, dismissed the suit. Held , that, under 
s. 4 of Act XX of 1863, the plaintiff became en- 
titled, on the passing of the Act, to the restora- 
tion of the endowment. Jusagheri Gosamier v. 
Collector of Tayjore . . 5 Mad, 334 


3. Right to control affairs of 

temple — Transfer of property — Form of order — 
Right of suit. In 1849, the Board of Revenue, act- 
ing under Bengal Regulation XIX of 1810, inter- 
fered in the management of the affairs of a temple. 
In a suit relating to the affairs of the temple insti- 
tuted in 1878, it did not appear whether any trans- 
fer of property had been made under s. 4 of Act 
XX of 1863, but it did appear that, in 1865, the 
Judge of Patna had appointed a manager of the 
temple. Held, that the right of the Government 
officers to control the affairs of the temple had 
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been sufficiently proved. Dhurrtjm Sing v . 
Kishen Singh 

I. Ii. B. 7 Calc. 767 : 9 C. 1, B. 410 j 

ss. 4 and 5— Power to appoint 

trustees on vacancy in office— Malabar De- \ 
vasams — Jurisdiction of District Courts. The Dis- 
trict Courts have no power to appoint trustees under 
s. 5 of Act XX of 1863 upon a vacancy occurring in 
the office of trustee, unless property has been 
actually transferred to the former trustees under 
the provisions of s. 4. Ittuni Panikkar v . 
Irani Nambudripad . I* X. B. 3 Mad. 401 

1. s. 5 — Vacancy in office of Mana- 

ger — Appointment by Civil Court — Civil Procedure 
Code {Ad XIV of 1882), s. 622 — Jurisdiction of 
High Court to entertain petition to revise order 
appointing Manager . An order made by a Civil 
Court under the powers conferred by s. 5 of the 
Religious Endowments Act (XX of 1863) is a judi- 
cial adjudication in the matter before it, and it is 
competent to the High Court to entertain a civil 
revision petition against such an order. Before the 
jurisdiction which is conferred by s. 5 of the Reli- 
gious Endowments Act (XX of 1863) can be exer- 
cised by a Civil Court, there must be a vacancy in 
the office, there must have been a transfer to the 
former trustee, and a dispute must have arisen 
respecting the right of succession to the office. The 
words in s. 5, “any dispute shall arise respecting the 
right of succession,’ 1 apply to a case in which a ques- 
tion has arisen with reference to the person who is 
to succeed to the office ; and the jurisdiction of the 
Civil Court under the section is not confined to 
•cases in which a dispute has arisen respecting the 
right to succeed to the office. Gopala Ayyar v . 
Arunachallam Chetty (1902) 

I. X. B. 26 Mad. 85 

2. — Appointment of 

■trustee to religious endowment— Jurisdiction of District 
Judge — Collector as Agent of Court of Wards. 
Where a hereditary trustee of a temple died, and 
application was made by the Collector as agent of 
the Court of Wards, in whom the management of 
deceased’s estates during the minority of the sons of 
the deceased had vested, to be appointed trustee on 
behalf of the said sons :• — Held, that the case fell 
within s. 5 of Act XX of 1S63, and that the Court 
(the District Judge) had jurisdiction to make the 
appointment. Somasundara Mttdaliar v . Vythi- 
linga Mttdaliar . . 1 . 1 *. B. 19 Mad. 285 

s. 7 — Power of appointment in 

committee. The defendant was sued as the 
trustee of a pagoda to recover a certain sum of 
money for which he had not accounted. The 
defendant was dismissed by three members of the 
district committee, which consisted of six members, 
the other three members refusing to sign the order 
of dismissal. The plaintiffs -were appointed trust- 
ees in place of the defendant by the members who 
•dismissed the defendant. Held, that the appoint- 
ment of the plaintiffs was invalid under s. 7, Act 
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XX of 1863, and that they were not entitled to sue 
the defendant. Pandurungy AnnachariyaR v. 
Iyathory Mudaly . . 7 Mad. 413 

s. 8— Resignation of member of 

a com m ittee of a temple. A member of a com- 
I mittee of a temple, appointed under s. 8 of Act XX 
I of 1863, can retire from his office of his own will. 
Tiruvengada v. Rangayyangar. Gopal Ram v. 
Rangayyangar . . I. D. B. 6 Mad. 114 

s. 10— Powers of Judge to appoint 

new committee of an endowment when the 
memberships are all vacant. Under s. 10, 
Act XX of 1863, the powers of a Judge are not 
confined to filling up vacancies in the member- 
ships of committee of a religious endowment, hut 
the Judge may appoint a new committee when the 
memberships of the committee are all vacant. 
Mahomed Athor v. Sultan Khan 

4. C. W. 1ST. 527 

ss. 11 and 12 and s. 3 — Suit by 

Manager for rent on muchallcas granted by the 
committee of religious institution— Right of suit . 
Where the committee of a religious institution 
governed by Act XX of 1863 obtained muchalkas in 
its own name from the tenants of land belonging to 
the institution instead of in the name of its man- 
ager : — Held , that with reference to the provisions 
of the Act, that this fact constituted a mere irre- 
gularity, and that a suit brought by the manager 
on such muchalkas was maintainable. Kalyana- 
ramayyar v. Mustak Shah Saheb 

I. X. B, 19 Mad. 395 

1. s. 14 —Suit for wrongful dis- 

missal from temple by officer. A suit by an 
officer of a mosque, temple, or religious establish- 
ment for wrongful dismissal from his office is not a 
suit for misfeasance within the meaning of s. 14, 
Act XX of 1863. Amin Sahib v. Ibrahim Sahib 

4 Mad. 112 

2. Bight to sue for removal of 

trustees — Religious endowment . S. 14 of Act XX 
of 1863 is sufficiently general in its terms to em- 
power any person interested in any temple, mosque, 
or religions endowment, or in the performance of 
the trusts relating thereto, to sue the trustee, man- 
ager, or superintendent, or the member of a com- 
mittee appointed under the Act for misfeasance, 
and also to empower the Court to order the removal 
of a trustee, etc. The tomb of a reputed saint be- 
came a place of pilgrimage, and an endowment was 
made for the maintenance of the shrine and for the 
performances of certain religious ceremonies. 
There was a practice on the part of the proprietors 
and the managers of the institution to divide among 
themselves the residue of the income and to dis- 
pose by way of sale or mortgage of the share en- 
joyed by them. Held, that this was a religious insti- 
tution within the meaning of Act XX of 1863. 
The 14th section of the Act empowers the Civil 
Court to remove trustees for misfeasance, etc., 
and it does not recognize any difference in respect of 
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trustees, whether hereditary or selected. Eaetjr- 
udin Sahib v. Ackeni Sahib I. 3u B. 2 Mad. 197 

3. — — Suit to remove, 

trustee of religious endowment though unlawfully 
appointed. Act XX of 1863 is applicable to an 
endowment whereby certain shops have been pur- 
chased by subscription and dedicated to the support 
of a mosque, and is also applicable in respect of a 
person in possession of the endowed property and 
professing to act as mutawalli, even though he .may 
not have been lawfully appointed. Dhurrum Sing 
v. Kissen Sing , 1. L, E. 7 Calc. 767, and Sheoratan 
Kuari v. JRam Pargash , I. L . R. 18 AIL 227, 
referred to. Muhammad Sirajttl Haq v. Xmam- 
ud-din . . , I. Xi. B. 10 All. 104 

4. Suit to restrain manager 

from allowing property to foe removed — 
Form of order — Injunction — Civil Procedure Code, 
1877, s. 30. S. 14 of Act XX of 1863 is generally 
applicable to all religious endowments, and while it 
in one sense restrains the ordinary Courts from deal- 
ing with cases against trustees of religious endow- 
ments, it gives special facilities for suits in the prin- 
cipal Civil Court of the district by any of the per- 
sons interested in those endowments. Queer e : 
Whether, considering the provisions of s. 30 of the 
Civil Procedure Code, the retention of s. 14 of Act 
XX of 1863 is at all necessary ? An order under s. 
14, Act XX of 1863, should be mandatory, and not 
prohibitory. Where a sacred book was kept at a 
temple, and was an object of veneration to the mem- 
bers of the sect entitled to worship there : Held, 
that a suit would lie under s. 14 of Act XX of 1863 
by some of the persons interested in the temple, to 
restrain the superintendent from removing the book 
to another place, and that he should be directed to 
retain it as a portion of the furniture of the temple. 
Dhurrum Singh v. Kishen Singh 

I. L. B. 7 Calc. 707 : 9 C. D. B. 410 

5, — — . — Trustee of temple, quali- 

fications of — Duty of Committee — Misfeasance . 
Act XX of 1863 does not require that a per- 
son appointed by a committee to be a trustee of a 
temple should be of any particular sect, and al- 
though it may be desirable that the trustee of a 
temple should be of the sect to which the temple 
belongs, the appointment of a Sivite to be trustee of 
a Vishnuvite temple does not amount to an act of 
misfeasance, neglect, or breach of trust on the part 
of the committee within the meaning of s. 14 of the 
Act. Gandavathara Ay yang ar v. Devanayaga 
Mudali „ . > I. L. B. 7 Mad. 222 

6, — Jurisdiction of Civil Court 
— Endowment — Religious endowments, application 
of Act to. Act XX of 1863 only applies to certain 
religious trusts and endowments which had been 
or might come to he under the management of 
the Government; ands. 14 of that Act, although in 
its terms it appears to be more general than the 
earlier sections, applies in fact only to the same reli- 
gious endowments to which the rest of the Act ap- 
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plies. Panch Cowrie Mull v. Chunnoo Lall, I . L. 
R. 3 Calc. 563 : 2 C. L. E. 121, cited and followed. 
Kali Churn Giri v. Golapi ♦ 2C,L. B. 128 

7. , — - Suit to recover 

land on behalf of temple. The provisions of s. 14 
of Act XX of 1863 (Edigious Endowments Act) do 
not oust the jurisdiction of the ordinary Courts ex- 
cept in the cases specified therein. A suit for recov- 
ery of immoveable property on bebalf of a temple, 
alleging by way of misfeasance and breach of trust 
that the defendants (the managers of the temple) 
had forged documents and usurped temple property, 
without any prayer for the removal of the mana- 
gers, or for damages, or for a decree for specific per- 
formance of any act by the managers, is not a suit 
for which a special jurisdiction is provided by the 
Act. Mahalinga Kau v. Vencoba Ghosami 

I. L. B. 4 Mad. 157 

8. - — — - — Suit by persons 

interested for breach of trust and neglect of duty — 
Eefusal of trustee idthout adequate reason to 
accept and utilise offerings for celebration of fes- 
tivals — Misfeasance and breach of trust in s. 14 ex- 
plained. In a suit against the trustee of a religious 
institution under Act XX of 1863 for alleged breach- 
es of trust and neglect of duty by reason of the non- 
performance of ceremonies, it is not necessary, in 
order to give jurisdiction to Civil Courts, for the 
plaintiffs to show that there are any special funds 
constituting an endowment of the institution. If 
it be proved that the ceremonies in question have 
been conducted as a custom, for a series of years, and 
that the defendant trustee was not absolutely 
unable, owing to lack of funds, to carry on those 
ceremonial observances in the customary manner,, 
he must be held to have been guilty of neglect of 
duty rendering him liable to a suit under s. 14 of the 
Act. Where it has been usual for the trustee 
celebrate festivals -with the aid of voluntary contri- 
butions, it is a breach of duty on the part of the 
trustee to refuse to celebrate them without adequate 
reasons if funds are available, and the trustee 
ought not, contrary to usage, to refuse to receive 
such offerings and perform the ceremonies for which 
they are tendered. Per Subrabmania Ayyar, J. 
Having regard to the fact that funds voluntarily 
given to j>ublic religious institutions not only enrich 
the institutions, but promote the interests of public 
^worship, it must be regarded as part of the proper 
functions of the trustee to utilise such income for 
the purposes of the institution whenever it is avail- 
able. It is his duty to accept the money and apply 
it for the specified purpose unless there are proper 
grounds for its rejection. Though a trustee may 
exercise a discretion and cannot be charged with 
misconduct, if he acts with an absence of indirect 
motive, with honesty of intention and a fair consi- 
deration of the subject, he may be proceeded against 
it, from corrupt or improper motives, he refuses to 
allow voluntary contributions offered for purposes 
not inconsistent with the principles, rules, or usages 
of the institution to be applied to those purposes. 
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The Courts are bound to restrain a trustee from 
injuring the interests of the institution under his 
charge by corruptly, arbitrarily, or wantonly depart- 
ing from the ordinary course of procedure in regard 
to essential or important matters connected with 
the institution. The ground upon which the 
Courts exercise such jurisdiction over him is that 
such departure on his part amounts to a breach 
of legal duty incumbent on him. Though the 
Courts cannot be called upon to decide questions 
of ritual and worship unconnected with civil rights, 
it is perfectly competent for them to adjudicate 
upon such questions also when the adjudication is 
necessary for the determination of civil rights. 
Amin Sahib v. Ibram Sahib , 4 Mad . 112, explained. 
Elayalwar Reddiar v. Namberumal Chettiar 
I. L. B. 23 Mad. 298 

9. — — Trustee, manager, or super- 

intendent of mosque — Application of Act. The 
words 4 4 trustee, manager, or superintendent of a 
mosque,” etc., mentioned in Act XX of 1863, mean 
the trustee, manager, or superintendent of a mos- 
que, etc., to which the provisions of the Act are 
applicable, not the trustee, etc., of any mosque. 
And such persons are those to whom the provisions 
of Regulation XIX of 1810 were applicable. The 
mosques, etc., to which the provisions of that Regu- 
lation were applicable, were mosques for the sup- 
port of which endowments had been granted in land 
by the Government of the country or by individuals ; 
and the mosques, etc., to which the provisions of 
Act XX of 1863 apply are, not any mosques, etc., 
but any mosques for the support of which endow- 
ments in land have been made by the Government 
or private individuals. Jah Ali v. Ram Nath 
Mttndttl . . . I. Xu R. 8 Calc. 32 

9 C. Is. B. 433 

10. Suit by committee against 

manager for misappropriation — Jurisdiction 
of Civil Court — Leave to sue. A committee ap- 
pointed under Act XX of 1863 may, without leave 
of the Court previously obtained, sue their mana- 
ger, or superintendent, for damages for misappro- 
priation and for an injunction. The provisions of 
Act XX of 1863, s. 14, do not apply to such suits 
by the committee themselves. Ptjddolabh Roy 
v . Ramgopal Chatterjee I. X>. R. 9 Calc. 133 

11 C. L. B. 333 

11. — Suit against dismissed trus- 

tee to recover temple property, A suit by the 
trustees to recover the property of a temple from an 
ex-trustee who has been properly dismissed from his 
office by the temple committee is not governed by 
s. 14 of Act XX of 1863. Veras ami Nay adit v. 
Subba Ram , . . I. L. R. 0 Mad. 54 

12. Hereditary trus- 

teeship — Suspeyision from trusteeship and right of 
puja — Maintenance in office on terms. Suit by cer- 
tain dikshad&rs, or hereditary trustees, of the Chit- 
ambaram temple against others of the dikshadars 
praying for their removal from office and for a 
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money decree alleging that they had been jointly 
guilty of misconduct in respect of temple property 
in their custody and had obstructed the repair of 
certain shrines. The District Judge passed a de- 
cree suspending some of the defendants from the 
office of trustee and the right of puja for a period 
which was not defined ; he also passed a decree for 
the money claimed : — Held 9 that the operation of 
Act XX of 1863 was not excluded by the admission 
that the trusteeship was hereditary in certain fami- 
lies ; and that the District Judge had jurisdiction 
under Act XX of 1863 to deprive the defendants of 
the right of puja. Held, further, on the evidence 
that the defendants merited the punishment which 
had been inflicted on them. Decreed that the sus- 
pension of the defendants be withdrawn on the 
terms that they file an undertaking with tw r o sure- 
ties that they would restore certain property belong- 
ing to the temple now missing, and that they would 
duly conform to the decision of the majority of 
dikshadars as to the management of temple affairs, 
etc. Natesa tv Gahapati 

I. Is. B. 14 Mad. 103 


13. 

ment. 


In a 


Suit to carry out endow- 

suit by the mutw r aili of a large 


Mahomedan establishment, acting on behalf of the 
Mahomedans of the neighbourhood, to secure the 
performance of trusts of a deed of appropriation by 
a Mahomedan, the plaintiff was held, with refer- 
ence to the words of ss. 14 and 15, Act XX of 1863# 
to be a person interested in the preservation of the 
trust, and a proper person to bring the suit. He was 
not required under those sections to have any in- 
terest in the trust, direct or immediate, or any 
share in the management of the property. Do yah 
Chtjnd Mullick v. Keramut Ali. 12 W . B. 382 

14. : — Religious endowment— 

Applicability of the Act — Madras Regulation VII of 
1817. In a suit brought with the leave of the Dis- 
trict Court under Act XX of 1863, to remove the 
trustees of a Hindu temple, it did not appear that 
the trustees were nominated by or subject to the 
confirmation of the Government or any public 
officer Held , that Act XX of 1863 was not applic- 
able to the temple unless it was admitted or proved 
by evidence that the endowment w r as one which 
won Id have fallen under the provisions of Regulation 
VII of 1817. Mttthtt v. Gangathara , _ 

I. Is. B. 17 Mad. 95 

15, .... Madras Regulation 

VII of 1817— Joinder of purchasers in a suit 
against trustee. A temple having been endowed 
with immoveable property after the passing of 
Madras Regulation VII of 1817 and before the Reli- 
gious Endowments Act (XX of 1863), and the 
trustee having without authority sold the same, a 
suit was instituted under Act XX of 1863 against 
the trustee and the purchasers of the property, to 
annul the sales and to declare the right of the 
temple thereto Held , {i) that a transferee of trust 
property, under a transaction which amounts to a 
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breach of trust on the part of the trustee of the ins- 
titution, cannot be proceeded against under the 
provisions of the Religions Endowments Act, 1863 ; 
and ( i i ) that the trustee of a public religious insti- 
tution can be sued under the provisions of the Reli- 
gious Endowments Act, 1863, notwithstanding the 
fact that the institution came into existence after 
Regulation VII of 1817 was passed. Sivayya v. 

: Rami Reddi . . 1. B. B. 22 Mad. 223 

. 18 . — — - — — . Bn d, owme% t — 

Endowment for benefit of family idol — Suit to re- 
move shebaits from office. Arbitration , reference 
to — Bengal Regulation XIX of 1810. Act XX of 
1863 does not apply to an endowment which is not a 
public one, but which is made for the benefit of an 
ancestral family idol. Two plaintiffs, members of a 
Hindu family, applied for and (in the presence o. 
the defendants) obtained leave to institute a suit 
•against the defendants, who were the shebaits of a 
certain idol, for the purpose of having them removed 
from their office, on the ground of misconduct. In 
their plaint they alleged that the endowment was a 
public one, all Hindus having a common right of 
worshipping the idol. This was denied by the defen- 
dants. After issues had been framed, the Court 
of first instance made an order, under s. 16 of j 
the Act, referring certain of them to arbitration, 
although the defendants contended that, as the j 
endowment was not a public one, the Act had no 
application, and objected to the reference. The 
arbitrators made an award finding, inter alia , that 
the id /l was the ancestral family idol of the parties 
to the suit,, and that the endowment was not made 
for the benefit of the public. They further in 
their award laid down certain definite rules accord- 
ing to which the sheba ought to be conducted, and 
repairs to the temple made. The Court of first in- 
stance passed a decree on that award declaring that 
the idol, was the ancestral idol of both parties, and 
directing that the defendants should perform the 
worship in a certain manner, and should execute 
certain repairs to the temple within six months, and 
declaring that, if the parties did not act as directed, 
any member of the family should be able to bring a 
suit for the appointment of a manager. Against 
that decree the defendants appealed, and contended 
that the Act did not apply to the case on the finding 
of facts as to the endowment not being a public one ; 
that the compulsory reference to arbitration was 
illegal and void, and that the decree was not one 
authorised by the terms of s. 14 of the Act : — Held , , 
that, on the facts as found by the arbitrators, Act j 
XX of 1863 did not apply to the case, and that the 1 
compulsory reference to arbitration and the decree 
made thereon were illegal and void. Held, further, 
that the . decree itself was bad on the ground that 
it was not one coming within the scope of s. 14 of the 
Act. Rrqtap Chandra Misser v. Brojonath 
Mxsser . . I. Ii. B. 19 Calc. 27 5 

• 17 . „„ — Suspension and dismissal 

jof trustee of a temple — Powers of temple com- 
mittee. The plaintiff was appointed to the office 
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\ of trustee of a Hindu temple under Religious, En- 
i dowments Act, 1863, s. 3, by the temple committee 
j constituted under that Act. Subsequently thecom- 
i mittee, having received certain complaints against 
| him, suspended him from office pending inquiry 
i without calling on him for an explanation. They 
alleged as the grounds of his suspension that he had 
i caused loss of property and money to the temple, 
i and that he had conducted things in the temple 
contrary to custom so as to cause a disturbance of 
j . the peace. The trustee refused to acquiesce in the 
| order of suspension and to give up certain records, 

| etc., which he was by that order required to deliver, 

; and denied the authority of the committee as assert- 
ed by them. Shortly afterwards the committee 
dismissed him. The plaintiff, denying that his sus- 
pension and dismissal were legal, brought two suits 
against the members of the committee, the first for 
damages for the suspension, and the second for 
an injunction to restrain the defendants from inter- 
fering with the discharge of his duties as trustee. 
Both of these suits were dismissed, and the plaintiff 
preferred appeals to the High Court. In the appeal 
relating to the claim for an injunction, it was found 
that no misconduct had been proved against the 
plaintiff previous to the order of suspension. Held 
by Shephard and Davies, J,/., that a trustee in the 
position of the plaintiff cannot be dismissed from 
office except for good cause shown, and that his 
conduct subsequent to the order of suspension did 
not amount to such good cause. In the appeal 
relating to damages : — Held by Shephard, J., 
that the order of suspension was illegal, and that, 
under the circumstances, the plaintiff was entitled 
to substantial damages. Held by Davies, J. 
(finding that the committee had proceeded in the 
bond fide belief that they were acting for the 
good of the temple in suspending the plaintiff pend- 
ing inquiry), that the order of suspension was not, 
i illegal, and that the suit was rightly dismissed. 
Owing to the difference of opinion between the two 
Judges, the last-mentioned appeal was referred to 
the Chief Justice under Civil Procedure Code, s, 
575, and was heard by him sitting with the two 
other Judges : — Held by Collins, C.J., and She- 
phard, J. (Davies, J., dm.), that the order of sus- 
pension was illegal, and the plaintiff was entitled 
to substantial damages. Per Collins, C.J. The 
power of suspension by the committee is, in my 
judgment, the same as the power of dismissal. The 
committee, having made due inquiry and having 
called on the trustee for an explanation, may sus- 
pend for good and sufficient cause, but not other- 
wise. Seshadpj Ay yang au v. Xataraja Ayyar 
1. X*. K. 21 Mad. 170 

18 . ; — Suit for declara- 

tion — Maintainability when ancillary to claim for dis- 
missal of manager — Ground of dismissal — Bona fide 
claim by manager to property of the institution. In a 
suit brought under the Religious Endowments Act 
(XX of 1863), a declaration that property belongs 
to an institution, and that a mortgage over it is 
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not binding on the institution, may be asked for 
and made when it is ancillary to a claim for the 
removal of the manager. The plaintiffs in a suit 
under the Religious Endowments Act based their 
claim for the removal of a defendant from his office 
of manager of a mosque on the ground that he had ; 
set up a right of private property in the mosque. 
They sued for a declaration that certain property 
was the property of the mosque, and that a mort- 
gage created over it was invalid. They also asked 
that defendant might be removed. IIeld 9 that they 
were entitled to the declarations prayed for. With 
regard to the claim for the removal of the defend- 
ant, as it seemed probable, on the evidence, that he, 
in setting up a right of private property in the 
mosque, was acting under the bond fide belief that 
it was the private property of his family, and as, 
apart from that, there was practically ho evidence 
of misconduct, it was not necessary to dismiss him 
from his office, but he was ordered to pay the costs 
of the suit. Muhammad Jaear v. Muhammad 
Ibrahim (1900) . I. X». K. 24 Mad. 243 

s, 18 — 

See Pauper Suit. 

I. Ii. R/24 Mad. 419 

1. Leave to sue —Public and private 

, endowments — Beg. XIX of 1810 — Jurisdiction 
of Civil Court — Suit to remove miitwalli. A, a 
Mahomedan lady, executed a wakfnama pur- 
porting to dedicate the whole of her property to 
an imambara in her house, for the purpose of 
perpetuating various Shiah ceremonies. By the 
wakfnama she constituted herself joint-mutwalli 
with one B, and caused the names of herself and 
B as mutwallis to be substituted in the Collector's 
register for her own name as owner. On the death 
of B y A acted as the sole mutwalli, The wakfnama j 
was publicly registered. But though the property | 
was styled “ 4 wakf,” and A the mutwalli thereof, in ; 
all documents connected with the estate, A all along : 
continued to deal with it as absolute proprietress, 
and the dedication, though made in 1852, was never 
under the control of the Board of Revenue or of 
local agents. In a suit, which the plaintiffs ob- 
tained leave to institute under s. 1 8 of Act XX of 
1863, to remove A from the mutwalliship, on the 
ground of misfeasance : Held , that the wakfnama 
did not constitute a public religious establishment 
within the meaning of Act XX of 1863, and that, 
therefore, the Judge below had no authority to give 
the plaintiffs, under s. 18, leave to sue ; and that his 
decision was consequently ultra vires . S. 18 of let j 
XX of 1863 applies only to such religious establish- ! 
ments as were under the control or superintendence I 
of the Board of Revenue or of local agents under 
Regulation XIX of 1810, and were transferred to 
trustees or managers under s. 4 of the Act. Del- 
rgos Banco Begum v. Ashgar, Ally Khan 

15 B. L. R. 107: 23 W. K. 453 
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Affirmed by the Privy Council. So far as it held 
that the endowment created by the document was 
not of such a public character as would sustain a 
suit under Act XX of 1863, not dissented from. 
Ashgar Ali v. Delroos Banoo Begum 

I. X*. R. 3 Calc. 324 

2. Right of benefi- 

ciaries under deed of endowment. Act XX of 1863, 
while it empowers persons to sue whose right to sue 
independently of the Act, may be doubtful, does 
not deprive persons claiming to be beneficiaries 
under a deed of endowment of the right to sue, 
winch they have independently of the Act, nor 
does it impose on them the necessity of obtaining 
the sanction to institute the suit required by s. 18 
of the Act. Kebab Hossein v. Mehrum Beebee 

4 35T. W. 155 

3. — — — Suit to have trust 

of endowment carried out . An appropriates who 
sues on the ground that the trust created, so far as it 
related to the appointment of mutwallis, had never 
been acted upon, and that the original rights of the 
appropriator remain, is at liberty to bring such a 
suit without leave of the Court, under s. 1 8 of Act 
XX of 1863. Hidaitoonnissa v. Afzul Hossein 

2I.W, 420 

4. Sanction to suit —Suit brought 

different from the suit sanctioned — Rejection of 
plaint. A and B, being worshippers at a Hindu 
temple, obtained sanction under s. 18 of the 
Religious Endowments Act to sue for the removal 
of the managers of the temple on the ground of 
breach of trust and for damages. A and B sued to 
remove the managers, but claimed no damages in 
their plaint : — Held, that as the suit instituted 
differed from the one for which sanction was given, 
the plaint was properly rejected. Srinivasa v. 

' Venkata . . I. Xi. E. 11 Mad. 148 

5. . — — Order of Civil 

Court as to title , effect of. Semite: That an 
order of the Civil Court, under s. 18 of Act XX 
of 1863, refusing leave to institute a suit, and decid- 
ing Shat the temple was governed by a hereditary 
dharmakarta, and therefore within s. 3 of the 
Act, was not conclusive upon the question of title 
between the parties. Venkatas a Xaikar v. 
Srinivassa Chari yar. Srinavassa Chari yar. v. 
Venkatasa Xaikar ... 4 Mad. 410 

Costs — Suit for benefit of a 

trust. Where a suit under Act XX of 1863 is for 
the benefit of a trust, and no party to the suit is in 
fault, — e.g.y where the right to the succession is dis- 
puted, and it is necessary to secure the properly, — 
the Court may order the costs to be paid out of the 
estate ; but where a person is in fault, no such 
order ought to be made. Sookram Doss v. Nlnd 
Kishore Doss . . . 22 W. E. 21 

7. s. 18 — Leave to sue — Leave to sue 

in High Court in case of neglect by tr ustee — Trustee 
of public charity— Acquisition by prescription of 
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1863 — XX — ccncld. 



trusteeship with power to appoint successors. The 
trusteeship of certain public temples was handed 
down from M to his son, and then to his grandson, 
after which the younger brother of the grandson 
succeeded to the office. He, by will, appointed 
his sister and her husband as trustees to succeed 
him, and authorised them to appoint their own suc- 
cessors, thus diverting the devolution of the office 
from the family of the original trustee. The sister 
and husband assumed office, but the husband died 
soon after. The sister continued to hold the office 
of trustee for over twenty-four years. She, by will, 
appointed as her successor her sister’s son, who held 
office for twenty years, and, by will, appointed his 
son-in-law, the defendant, as his successor. De- 
fendant was a great grandson of M, and assumed 
the office of trustee. A suit having been filed by 
plaintiffs, on behalf of themselves and other wor- 
shippers, for a declaration that the appointment 
of defendant as trustee was illegal and void : Held , 
that defendant was the rightful trustee, having been 
appointed by one who had acquired a valid title to 
the trusteeship with power to appoint a successor. 
The sister had acquired a valid title to the trustee- 
ship by prescription, and had entered upon it under 
a will which contained a provision for the appoint- 
ment of a successor ; and she had, acting under that 
provision, appointed a successor, giving him a similar 
power to appoint his own successor. Semhle: that 
the title so acquired by the sister and her successor 
was not a hereditary trusteeship passing necessarily 
to their heirs, but one with power to appoint a suc- 
cessor. A trusteeship with power to appoint a suc- 
cessor is an estate well known to and recognised by 
law', and may be prescribed for. The Religious 
Endowments Act, 1 863, was not intended to apply 
to a suit, brought under the ordinary original 
jurisdiction of the High Court inherited from the 
Supreme Court, charging neglect of duty on the part 
of a temple trustee. Such a suit is therefore 
maintainable without leave being obtained under s. 
IS of that Act. Senible : that where a person who 
had no right to the office of a trustee, according to 
' the rule of devolution established by the founder 
of a trust, acquires a title to the office by pre- 
scription, but restores it to one wffio, except for 
the transferor’s prescriptive title, could have 
taken the office according to the rules laid down 
by the founder, such transfer should be treated as 
an exception to the general doctrine that a trustee- 
ship is not assignable. Annasami Pillai v. 
Ramakrishna Mudaliar (1900) 

I. Jj. E. 24 Mad. 219 
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Leave to sue 


verified, and presented either by the applicant in 
person or by his pleader. A grant of such leave on 
an unverified application not presented in Court is a 
material irregularity within the meaning of s. 
622 of the Code of Civil Procedure, and a civil 
revision petition lies from the order granting it. 
Omission to give notice of such an application to the 
person whom it is intended to sue does not of itself 
render the leave, if granted, irregular. Venhatap- 
payya v. V enkatapathi ( Appeal No. 230 of 1895), 
I. L. R. 2d Mad. 687 , approved. Amdco 
Miyan v . Muhammad Daoud Khan (1901) 

I. Xj. E. 24 Mad. 685 

9. ... Leave to institute 

suit — Necessity for showing exercise of control by Board 
of Revenue. For a Court to have jurisdiction to 
grant sanction, under s. 18 of the Religious Endow- 
ments Act (XX of 1863), to institute a suit, it is 
not necessary for it to be shown that the Board of 
Revenue has actually exercised control over the 
temple in question. Muthu v. Gangathara , I. L. R. 
17 Mad . 95, explained. Saturluei Seetarama- 
nuja Charyulu v. Xanduri Seetapati (1902) 

I. L. E. 26 Mad. 186 

I XXI— 


See Recorders Act. 

See Small Cause Court, Rangoon. 

6B.Ii. E. 196 

See Superintendence of High Court — 
Charter Act, s. 15 . 6 B. X». B. 180 

XXIII— 


See Waste Lands. 

— s. 5 — . 


-Suits— Waste 
7. W. B. 349 


granted on application made by unverified letter , and 
not presented io Court by applicant or pleader — 
Validity-Civil Procedure Code (Act XIV of 
1882), as. 622 , $17 — Maintainability of civil revi- 
sion petition against order granting leave passed 
with material irregularity. Applications to District 
Courts under s. 18 of the Religious Endowments 
Act (XX of 1863) for leave to sue should le duly 


See Valuation of Suit- 
Lands, SUIT FOR 

— 1884—11— 


See Aden Courts Act. 

See Appeal in Criminal Cases — Acts— 
Act II of 1864. 

I. JL. E. 10 Bom. 258 

See Jurisdiction of Criminal Court — • 
Offences committed only partly in 
one District — Theft. 

I. Xj. B. 10 Bom. 258, 263 

See Letters Patent. 10 C. W. 3ST. 185 

See Local Government, Power of. 

I. Xj. B. 10 Bom. 274 

See Transfer op Criminal Case— Gen- 
eral Cases . I. X*. B. 10 Bom. 274 

See Transfer of Civil Case— Letters 
Patent, High Courts, cl. 13. 

I. Xj. B. 27 Bom. 575 
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1804 — III — 

See Whipping. I. X*. B. 25 Born* 712 
See Foreigners. [I. L. R. 18 Bom* 088 

See Warrant of Arrest. 

I. L. R. 18 Bom, 636 

VI— 

See Whipping. 


See Marriage Act (Christian), 1865. 

6 Mad. Ap. 20 

VII 

See Forest Act, 1865. 


See Succession Act. 


See Mahomedan Law— Endowment. 

I. L. R. 18 Bom. 401 

See Mahomedan Law — Kazi. 

I. It. R. 1 Bom. 633 
I. JL. R. 3 Bom. 72 

XIII— 

See Contract — Breach of Contract. 

1 Ind. Jur. 3ST. S. 131 

See Jurisdiction of Criminal Court- 
Offences committed only partly 
in one District — Emigrants. 

4 Mad. Ap. 4 

XVI— 

See Registration Acts. 

XVII— 

See Official Trustee’s Act. 

XX— 

See Costs— Bombay Minors’ Act. 

I. Xi. R. 2 Bom. 360 

See Guardian— Duties and Powers of 
Guardians . L B. R. 12 Bom, 886 
I. Xi. R. 20 Bom. 61 

See Hindu Law— Partition— Right to 
Account on Partition. 

I. D R. 117 Bom. 271 

See Minor— Cases under Bombay 
Minors’ Act, 1864. 

ss. 11 and 15— 

See Collector . X. L. R. 1 Bom. 818 

XXVI— 

See Small Cause Court, Presidency 
Towns. 

—So 9— 

See Contract Act, s. 27. 

14 B. Xi. R. 76 

See Costs — Small Cause Court Suits 

1 B. Xi. R. O. C. 27, 66 
10 B. X*. R. 358 
2 Hyde 237 
I. Xi. R. 4 Bom. 407 

1865 — III — 

See Carriers Act. 

See Carriers. 


See Small Cause Court, Mofussil. 

See Small Cause Court, Rangoon. 

6 B. Xi. R. 196 

See Special or Second Appeal — 
Small Cause Court Suits. 


See Warrant of Arrest. 

1 Ind. Jur. 315 

XIII— 

See Charge . 1 Ind. Jur. !N. S. 404 

See Offence committed on the High 
Seas . . 1 B. X». R. O. Cr. 1 


See High Court, jurisdiction of— 
Bombay — Civil. 

I. Xi. R. 13 Bom. 302 
I. L. R. 16 Bom. 136 

See Parsi Marriage and Divorce. 

See Parsis. 

See Restitution of Conjugal Rights. 

1 9 Bom. 29 


See Costs— Summary Suit for Posses- 
sion . . . 15 W. R. 208 

See Mooktear. 

See Pleader. 

- XXI— 

See Parsi Intestate Succession Act. 
See Parsis. 

XXVIII— 

See Insolvency— Cases under Act 
XXVIII of 1865 . 3 Bom. O. C. 25 
5 Bom. 0. C. 107 
9 Bom. 27 

~—1880 — X — 

See Company-. 

XIII— 

See Oudh Redemption Act. 


See Abetment 
See Carriers 


7 W. R* Cr. 54 
3 H. W. 195 
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See Magistrate, Jurisdiction of— Spe- 
cial Acts— Post Office Acts. 

8 Bom. Cr. 8 
5 Bom, Or. 36 

See Post Office Act, i860. 

XX— 


See Registration Act, 1866. 

See Registration Act, 1877. 


...... ..XXI— 

See Native Converts’ 
solution Act. . 

... XXV- 
See Intestates Act. 

— XXVI— 


Marriage Dis- 


ACT — contd. 


1867— XIII— co?? cU. 


See Oudh Estates Act. 

I, B. R. 4 Calc, 839 

See Oudh Sub-Settlement Act. 

__ XXVII— 

See Trustees Act. 

_ XXVIII— 

See Trustees and Mortgagees Act, 
I860. 

See Charitable Trusts. 

I. B, B. 38 Bom. 509 

1807 — III — 

See Gambling Act (III of 1867). 

See Gambling. 

_X, s. 1— 

See Small Cause Court, Mofussil — 
Practice and Procedure— Refer- 
ence to High Court. 

3 B. B. R. A. C. 135 

-XII, s. 14— 

See Warrant of Arrest. 

2 Ind. Jur. NT. S. 340 

...... XIII, ss. 20 and 30— 

Criminal Procedure Code 

(Act XXV of 1861), s . 404 — Distribution of fine — 
Possession of opium. Upon the conviction of certain 
persons under s. 20, Act XIII of 3867, for illicit 
possession of opium, the Magistrate sentenced them 
to payment of a fine, and directed that, upon the 
realisation thereof, one-half should be paid to the 
Inspector of Police who had apprehended the prison- 
ers, but refused to pay the other half in accordance 
with g. 30 (for reasons set forth in his order) 
to the person who gave the information. On a refer- 
ence by the Sessions Judge to the High Court : Held, 
that the High Court could not interfere under s. 
404 of the Code of Criminal Procedure. The dis- 


tribution of the fine under s. 30, Act XIII of 1867* 
formed no part of the Magistrate’s judgment. 
Queen v. Ramdayal Singh 8 B. B. B. Ap. T 

18 W. B. Cr. 85 

_1 — - — XVXII-- 

See Jurisdiction of Civil Court— Rent 
and Revenue Suits, N.-W. P. 

2 m W. 85- 

XXI, s. 15— 

See Sentence — Imprisonment — Impri- 

sonment in default of fine. 

5 Bom. Cr. 44: 

XXIV- 


See Administrator General’s Act, 1867 
See Illegitimacy . 11 B. B. B. Ap. 6 ;; 

XXV— 

See Press and Registration of Books 

ACT. 

See Printing Presses and Newspapers- 
Act. 

See Sedition. 

See Copyright I. B. R. 14 Bom. 586 ; 
See Defamation I. B. R. 8 Mad. 887 
S. 3— 

See Newspaper I. B. R. 16 Mad. 443< 
— XXVI— 

See Appeal — Acts — Act XXVI of 1867* 
See Court Fees — Act XXVI of 1867. 

See Valuation of Suit. 

6 B. B. B. Ap. 11,12:. 
3 Mad. 352. 

_ XXVIII— 

See Trustees and Mortgagees Act. 

XXIX— 

See Fine . 3 W. B. Cr. 62, 64 

See Sentence — Imprisonment — Impri- 
sonment in default of fine 

5 Bom. Cr. 4 4* 

-1868—1— • 

See General Clauses Consolidation 
Act. 

...... VI (2ST.-W. P. Municipal Improve- 

ment Act) — 

See N.-W. P. and Oudh Municipalities 
Act, 1883, ss. 69, 71. 

I. L. R. 8 All 776> 

VIII, s. 1— 

See Statutes, construction of. 

6 IN. W. 378 

IX— 

See Tax . . 4 Mad. Ap. 82. 

2 B, B. R. Ap. 40 1 
11 W. B. Cr. 13, 56-> 



DIGEST ^OF CASES, 


— I860 — IX — cow cU. 

See Sentence — Imprisonment: — IMPRI- 
SONMENT IN DEFAULT OF FINE. 

7 Bom. Or. 78 
14 W. B. Or. 70 

XIV— 

See Bombay Civil Courts Act. 

.—.XV— 

See Prisoner’s Testimony Act. 

XVI— 

See Bhootan Duars Act. 

XVIII— 

See Stamp Act, 1869. 

—XXII, s. 9 — 

See Jurisdiction of Criminal Court- 
General Jurisdiction. 

I. B. B. 8 Calc. 88 
I Ii. B. 4 Calc. 172 

XXIII— 

See Sentence — Imprisonment — Impri- 
sonment in default of fine. _ 


See Right of* Suit — King of Oudh, 
Suit against . . 11 W. B, 116 


See Appeal in Criminal Case — Acts- 
Act XIV of 1868 . 17 W. B. Cr. 


See Appeal Orders . 14 W.E. o23 

See Ministerial Officers, appointment 
0P 11 W. B. 354 

IS W. B. 197 
14 W. B. 378 

s. 12- 


See Munsif. jurisdiction of. 


1870 — VII — 

See Court Fees Act. 

s. 81- 

See Workmen’s 
Act 


See Bengal Civil Courts Act, 1871 
s. 22 . 1 X. W. 117, Ed, 1873, 20? 


' 5 1ST. W. 175 

_ — s. 19— 

See Execution of Decree — Transfer 
of Decree for Execution. 

1 3X. W. 113, Ed. 1874, 199 
15 W. B. 574 
17 W. B. 551 

XIX— 

See Oudh Rent Act, 


Breach of Contract 

I. B. K. 38 Bom. 22 


See Infanticide 


See Land Acquisition Act, 1870. 
XI, s. 2 — 

£'ee Excise Act, 1871 iL _ E _ 3AiL4o4 

XIV— 

See Limitation Act, 1877, Art. 132. 

1. B. B, 9 Bom. 283 

See Statute, construction^ ^ ^ 

Procedure of High 

Court. Act XIV of 1870 (the Repealing Act, 1870) 
did not affect the procedure of the High Court. 
Ram Chunder v. Chooneelal . 12 B. B, B. 35 

' _ XXI— 

See Hindu Wills Act, 1870. 

See Hindu Law— Will— Construction 
of Wills. 

See Probate. 

- xxiv— 

See Oudh Taluqdars’ Relief Act. 


See Oudh Estates Act. 


See Divorce Ac 


See Criminal Procedure Code. 


See Appeal in Criminal Case— Acts— 
Income Tax Act, 1869. 

14 W. B. Cr. 71 

See Estoppel— Statements and Plead- 
ings . . 24 W. R. 173 


See False Evidence . 
See Income Tax Act, 1869, 



DIGEST OF CASES. 


AGT —contd. 

1870 — XXVI — 

' See Prisons Act. 

XXVII, ss. 10, 294A-— 

i , ~ - Lottery office — In- 

stitution of criminal proceedings — Sanction of 
Government. No charge for the offence ( of keeping a 
lottery office) under se. 10, 294A, Act XXVII of 
1870, can be entertained without the authority of 
the Local Government. Queen v. Nga Cho 

6 B. L. R. Ap. 98 
15 W. R. Or. 2 

— 1871 — I— 

See Cattle Trespass Act, 1871. 

— XV— 


See Coroners Act. 

VI— 

See Bengal Civil Courts Act, 1871. 

^ VII— 

See Forest Act. 

— , VIII— 

See Registration Act, 1871. 

See Registration Act, 1877. 

IX— 

See Limitation Act, 1871. 

. X— 

See Excise Act, 1871. 

XV— 

See Broach Taluqdars’ Relief Act, 
1871. 

See Jurisdiction of Civil Court — Rent 
and Revenue Suits— Bombay. 

I. Ii. R. 5 Bom. 135 

_ XXIII— 


See Pensions Act. 

XXV— 

See Railway Act, 1871. 

~~ XXXII, s. 18— 

See Appeal to Privy Council — Cases in 
which an appeal lies or not — Appeal- 
able Orders 1. 1». R. 3 Calc. 522 


1872-1- 


See Evidence Act, 1872. 

Property Act. 

I. X>. R. 33 Bom. 53 


le Hindu Law — Inheritance— Divest- 
ing of, Exclusion from, and Forfei- 


AC T—contd. 

1872— IV— 

See Punjab Laws Act. 

— V— 

See Insolvency Act, s. 5 . 21 Bom. 405 
VI— 

See Oaths Act, 1872 . 21 W. R. Cr. 31 
. 21 W. R. 297 


VII, s. 58 

See Advocate 


XX— 


289 


See Contract Act. 

— .. X— 

See Criminal Procedure Code. 

___ XI— 

See Extradition Act. 

- XV— 

See Marriage Act, 1872. 

_ XIX— 

See Counterfeiting Coin 5 E W. 187 

XXII— 

See Collector . . 5 

6 TflT. W. 153 

See Right of Suit — Fresh Suit. 

6 US. W. 34 

1873 — III— 

See Madras Civil Courts Act, 1873. 

Vill- 
age Northern India Canal and Drain- 
age Act, 1873. 

X— 

See Oaths Act, 1873. 

XV— 

See North-Western Provinces and 
Oudh Municipalities Act. 

XVII— 


See Nawab Nazim’s Debts Act, 1873. 
XVIII- 

See North-Western Provinces Rent 
Acts. 

XIX— 

See Agra Land Revenue Act. 

See North-Western Provinces Land 
Revenue Act. 


1874—1— 
See Collector 


0 Iff. W. 153 


( 177 ) 


DIGEST OF CASES. 


< 178 ) 



ACT — could. 

1874— IX— 

See Administrator General’s Act, 1874. 

See Letters of Administration. 

1. 1». B. 4 Calc. 770. 

' III— 

See Married Woman’s Property Act. 

VI— 

See Appeal to Privy Council. 

_____ s. 19— 

See Execution of Decree — Orders and 
Decrees of Privy Council. 

22 W. E. 102 

XI, a 6— 

See Magistrate, Jurisdiction of — 
Withdrawal of Cases. 

I. I*. B. 8 Calc. 851 

— s. 26— 

See Appeal in Criminal Cases — Prac- 
tice and Procedure. 

24 W. R. Cr. 29 

s. 28— 

See Revision —Re-trial. 

24 W. R. Cr. 24 
See Sessions Judge, Power of. 

2 C. I.. R. 511 

XIV— 

See Appeal in Criminal Case — Acts— 
Act XXXVII of 1855. 

I. L. B. 12 Calc. 536 

See Local Government, power of. 

I. Ii. E. 10 Bom. 274 

See Scheduled Districts Act, 1874. 

— — XV— 

See Laws Local Extent Act. 

1873- XVI— 

See Magistrate, jurisdiction of — 
Special Acts — Madras Act III of 
1865 . . I. I*. B. 1 Mad. 223 

I. L. B. 2 Mad. 161 

— 1875— IX- 

See Majority Act. 

X— ' 

See Criminal Procedure Code, Ch. 
XXIII, ss. 266—336. 

s. 147— 

See Transfer of Criminal Case — Gen- 


eral Cases. 

XII— 

See Ports Act, 1875. 




ACT — contd. 


See Letters of Administration. 

X. jL. R. 4Cale. 770 

See Probate — Power of High Court to 

GRANT, AND FORM OF. 

1. L. It. 1 Calc. 52 
24 W. B, 206 


See Court Fees Act, s. 19D. 

I. L. B. 23 Calc. 980 

XVII— 

See Appeal in Criminal Cases — Acts — 
Burma Courts Act, 1875. 

I. Xj. R. 4 Calc. 667 

See Burma Civil Courts Act. 

See Transfer of Criminal Case — Gene- 
ral Cases . I. Xj. B. 10 Calc. 643 


— XVIII— 

See Law Reports Act. 


See Limitation Act. 


See Reformatory Schools’ Act. 


See Chota Nagpore Encumbered Es- 
tates Act. 


See Bombay Revenue Jurisdiction 
Act. 


See Presidency Banks Act. 

See Bank of Bengal. 

I. L. B. 3 Calc. 392 

See Presidency Banks Act. 

I. L B. 8 Calc. 300 

— XXI— 

See Small Cause Court, Mofussil — 
Jurisdiction — Copyright. 

I. L. B. 6 Calc. 499 

— XVII— 

See Oudb Land Revenue Act. 


_ XVIII— 

See Oudh Laws Act. 


— 1877—1 — 

See Specific Relief Act. 


See Registration Act, 1877, 


See Presidency Magistrates Act. 


- ' 


( .170 ) 


DIGEST OF CASES, 


( ISO ) 


ACT— mntd. 

— 1877 — X— 

See Civil Procedure Code., 1882. 

— • XV- 

See Limitation Act, 1877. 

XVIII— 

See Salt Acts— Bombay. 

I. la. B 9 6 Bom. 251 

1878 — X — 

See Opium Act. 

See Opium . . ITC. D. R. 484 

III— 

See N.-W. Provinces Local Rates Act. 

- VI— 

See Treasure Trove . 19 Bom. 008 

VII— 

See Forest Act, 1878. 

See Penal Code, s. 182. 

' I. L. R. 10 Bom. 124 

VIII— 

See Sea Customs Act. 

See Bombay Abkabi Act. ^ 

I. D. R. 33 Bom. 380 

-1_- XI— 

See Arms Act, 1878. 

— 1 XII- 

See Punjab Laws Act. 

1879-1- 

i See Stamp Act, 1879. 

IV— 

See Carriers. 

I. Ij. R. 10 Calc. 166, 210 

See Railways Act, 1879. 

^ V— 

See Specific Relief Act. 

* VIII— 

See North-Western Provinces Land 
Revenue Acts. 

' — s. 23— 

See Guardian Disqualified Proprie- 
tors . X Ii. B. 5 All. 204, 487 

: XII— ‘ 

See Civil Procedure Code. 

s . 36— 

, See Civil Procedure Code, 1882, s. 258* 

I. L. R, 4 Bom. 295 


ACT — contd . 

1878— XII— s. 102— 

See Execution of Decree — Effect of 
Change of Law pending Execution. 

I. li . R* 3 Mad. 98 

— XIII— 

See Oudh Civil Courts Act, 1879. 

— XVII— 

See Dekkhan Agriculturists’ Relief 
Act, 1879. 

See Transfer of Property Act. 

I. la. R. 33 Bom. 44 

XVTI^ss.iS, 15A— 

See Mortgage — Construction. 

I. L. R. 26 Bom. 252 

XVIII- 

See Legal Practitioners Act. 

See Mooktear , I. L. R. 4 All. 375 
4 C, W. N. 380 

SeeHI Pleader — Removal, Suspension* 
and Dismissal . I. Ii, R. 4 All. 375- 

XXI- 

See Foreign Jurisdiction and Extra- 
dition Act. 

See Extradition Act, 1879. 

- 1880 — III — 

See Cantonments Act, 1880. 

IV— 

See Portuguese Convention Act, 1880. 
XV— 

See Bombay Revenue Jurisdiction Act* 
1880. 

1881- V— 

See Probate and Administration Act. 

See Practice— Civil Cases— Testament- 
ary Matters ■ . I. Xi. R. 5 Bom. 038* 

See Probate. 

- XII— 

See North-Western Provinces Rent' 
Acts. 

XIV- 

See Benares Family Domains Act, 

- XV- 

See Factories Act. 

XVIII— 

See Central Provinces Land Revenue; 
Act. 



DIGEST OF CASES. 


ACT — contd < 


— 188! — XXI — 

See Broach and Kaiea Encumbered 
Estates Act. 

_ XXIII— 

See Dekkhan Agriculturists’ Relief 
Act, 1881. 

- XXVI- 

See Hundi . . I. Ii. B. 6 All. 78 

See Negotiable Instruments Act, 1881. 


1883— XIX— 

See Land Improvement Loans Act. 

— XXI— 

See Emigration Act. 

— 1884 — III — 

See Extradition Act. 

1. 1*. R. 0 Bom. 338 

See High Court, jurisdiction of — Bom- 
bay . I. h. R. 9 Bom, 333 


— — . s. 8, el. 8— 

See Magistrate, jurisdiction of — 
Powers of Magistrates. 

I. Ij. B. 9 All. 420 


See Transfer of Property Act. 


See Chota Nagpore Encumbered Es- 
tates Act, 1884. 

— XXI- 

See Agriculturists’ Loans Act. 


See Waste Lands 


— 1885— III— 

See Transfer of Property Amendment 
Act. 

— VIII- 

See Bengal Tenancy Act, 1885. 

— XVIII- 

See Land Acquisition Acts, 1885 and 
1894. 

_ 1886—11— 

See Income Tax Act. 


See Companies Act. 

See Company. 

See Appeal — Acts— Companies Act. 

I. L. B. 30 Cale. 758 

— VIII- 

See Penal Code. 


See Criminal Procedure Code. 

— XXI- 

See Salt Act. 

XIV- 

See Civil Procedure Code, 1882. 


— XIV— 

See N.-W. P. Rent Amendment Act. 

— XVII- 

See Jhansi and Morar Act. 

— s. 8— 

See Res Judicata — Causes of Action. 

I, L. B. 10 All. SIT 

— XXXI- 

See Oudh Rent Act. 

1887— I. 

See General Clauses Consolidation 
Act. 

— VII— 

See Suits Valuation Act. 


See Small Cause Court, Presidency 
Towns. 

- s. 89- 

See Aden Courts Act. 

I. L. B. 33 Bom. 708 

— XX— 

See Paper Currency Act. 

— XXIX- 

See Dekkhan Agriculturists’ Relief 
Act. 

_ 1883— IX — 

See Central Provinces Tenancy Act. 

XV— 

See N.-W. P. and Oudh Municipalities 
Act, 1883. 


See Provincial Small Cause Courts- 


SJJgJijll 
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DIGEST OF CASES. 


( 184 ) 


ACT— conid. 


1887 —IX — contd. 


See Small Cause Court, Moeussil. 


ACT— contd, 

1890— VII- 

See Court Fees. 



II I: 


See Subordinate Judge, jurisdiction 
op . I. Xi. R. 12 Bom, 48 

— XII— 

See Bengal, N.-W. Provinces and Assam 
Civil Courts Act. 

See Civil Courts Act (VI op 1871). 

— 1888—11- 


VIII— 

See Guardians and Wards Act. 

— XX— 

See Railways Act, 1S90. 

— XI— 

See Prevention op Cruelty to Animals 



See Income Tax Act. 

— V— 

See Inventions and Designs Act. 

— VI— 

See Attachment — Attachment op Per- 
son . I. Xj. R. 16 Gale. 85 

See Insolvency — Insolvent Debtors 
under Civil Procedure Code. 

I. X. R. 10 Calc. 85 

s. 5— 

See Security for Costs— Suits. 

I. Ii. R. 17 Calc. 610 

VII— 

See Civil Procedure Code Amendment 
Act (VII of 1 888). 

~~X— 

See Civil Procedure Code Amendment 
Act (X of 1888). 

— XII, s. 3- 

See Appeal— Bombay Acts— Bombay 
Municipal Act, 1888. 

I. L. R. 18 Bom. 184 

1889 — XV — 

See Merchandise Marks Act. 

— VI- 

See Probate and Administration 
Amendment Act. 

_ VXI— 

See Succession Certificate Act. 

— XX— 

See North-Western Provinces and 
Oudh Ivan un cos and Patwaris Act. 

— 'X— 

See Ports Act. 

XI— 

See Burma Courts Act, 1889. 

— XXII- 

See Cantonments Act, 1889, 


Act. 

— - XX— 

See N.-W. P. and Oudh Act, 1890. 

— 1891 — III [Amending the Evi- 

dence Act (X of 1872) and the 
Criminal Procedure Code (X of 
1882)] — 

See Evidence— Criminal Cases— Char- 
acter . X. Ij. R. 27 Calc, 139 

— XV— 

See Criminal Procedure Code Amend- 
ment Act, 1891. 

~ VIXX— 

See Easement . I. Xi, R, 18 Bom. 016 

See Prescription— Easements— Right 
of Way . . I. Xi. R. 14 AIL 185 

— XXIX— 

See Bankers 5 Books Evidence Act. 

4 C. W. H. 433 

XIV— 

See Oudh Courts Act, 1S9J. 

— 1892- VI— 

See Civil Procedure Code Amendment 
Act, 1892. 

— VXI— 

See Madras City Civil Court Act. 

1893— XV— 

See Partition Act, 1 893. 

1894— X— 

See Land Acquisition Act, 1894. 

V__ 

See Civil Procedure Code Amendment 
Act, 1894. 

VIII- 

See Tariff Act, 1894. 

— IX. 

See Prisons Act. 
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DIGEST OF OASES. 


( 186 ) 


ACT — contd. 

___ 1895 — 1 — 

See Presidency Towns Small Cause 
Courts Act. 

III, s. 5- 

See Whipping . I. L. B. 25 Bom* 712 

VI— 

See Dekkhan Agriculturists 5 Relief 
Amendment Act. 

VIII (Police Amendment Act)— 

See Police Act, s. 34. 

I. 3j. B. 27 Calc. 855 

XXX— 

See Company— Meetings and Votings. 

I. B. R. 27 Bom. 113 

XV— 

See Crown Grants Act. 

- 1896— XI (Amending Legal 

Practitioners Act)— 

See Legal Practitioners Act. 

See Mooktear. 

I. L. B. 27 Calc. 1023 

XII— 

See Excise Act, 1896. 

3.897— III— 

See Epidemic Diseases Act. 

VIII— 

See Reformatory Schools Act. 

IX— 

See Provident Funds Act. 

■ . X— 

See General Clauses Act. 

— 1898—1— 

See Opium Act. 

III— 

See Bengal Tenancy Amendment Act. 

V— 

See Criminal Procedure Code. 

See Gambling I. L. B. 28 Bom. 129 

VI— 

See Post Office Act. 

XI— 

See Central Provinces Tenancy Act. 

1899—11— 


ACT —concld. 

1899— VI— 

See Contract (Amendment) Act, 1899. 
See Contract — Alteration of Con- 
tracts — Alteration by Court. 

I. Ii. B. 22 All. 224 

VIII— 

See Petroleum Act. 

(IX— 

See Arbitration Act, 1899. 

XI— 

See Court Fees Act (Amendment Act), 
1899. 

- XXII— 

See Coinage and Paper Currency Act. 

1900— III— 

See Prisoners Act. 

1902— V— 

See Administrator-Generals Act. 

X- 

See Emigration Act. 

, IQ 03-1 V— 

See Provident Funds (Amendment) 
Act. 

1904—1— 

See General Clauses Act. 

II- 

See Central Provinces Civil Courts 
Act. 

1905— VII— 

See Bengal and Assam Laws Act. 

- 1908— V— 

See Civil Procedure Code. 

o. VI, r. 17 I. L. B. 33 Bom. 644 

VI— 

See Explosive Substances Act. 

VII— 

See Newspapers (Incitements to Of- 
fences) Act. 

XX— 

See Limitation Act. 

ACT, CONSTRUCTION OP — 

See Statutes, construction of. 

act DONE IN OFFICIAL CAPACITY. 

See Subordinate Judge, Jurisdiction 

of . . I. la. B. 15 Bom. 441 


See Stamp Act, 1899. 
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DIGEST OF CASES. 


( 188 ) 


ACT OE FOREIGN POWER. 

See Hindu Law — Endowment— Dismis- 
sal oe Manager. 

I. In B. 17 Rom. 600, 620 note 
ACT OP GOB. 

See Carriers . X, B. R. 18 Calc. 427 
ACT OP STATE. 

See Grant — Resumption or Ris vocation 
oe Grant . J. I*. R. 14 Mad. 481 

See Hindu Law — Custom— Impartia- 
lity . I. In R. 29 Calc. 828 

See Native States . 10 C. W. M\ 361 

See Parties— Parties to Suits — Gov- 

. ERNMENT . . 10W.R. P. C.25 

11 Moo. I. A. 517 

See Right oe Suit — Act done in exer- 
cise of Sovereign Powers. 

I. Xj. R. 4 Mad. 244 
I. Xj. R. 5 Mad. 273 
X. Xj. R. 1 Calc. II : 24 W. R. 309 

See Secretary oe State. 

X. Ii. R. 27 Bom. 189 

1. Seizure of Raj of Tanjore— 

Jurisdiction of Municipal Courts— Independent 
, States . The transactions of Independent States 
between each other are governed by other laws than 
those which Municipal Courts administer. The 
seizure by the British Government, acting as a 
sovereign power, through its delegate, the East 
India Company, of the Raj of Tanjore, with the 
property belonging thereto, was, with its conse- 
quences. an act of State over which a Municipal 
Court has no jurisdiction. The East India Com- 
pany v. Kamachee Boye Sahira 

4W. R. P. C. 4 

S. C. Secretary oe State fop. India v. Kama- 
chee Boye Sahira . - 7 Moo. I. A. 476 

2. Arrest under Beng. Reg. XII 
of 181 S— Jurisdiction of Municipal Courts. A 
Maliomedan subject of the Crown was arrested in 
Calcutta, taken into the mofussil, and there de- 
tained in jail, under a warrant of the Governor- 
General in Council in the form prescribed by Reg. 
Ill of 1818. Udd > that such arrest and detainer 
were not acts of State, but matters cognizable by a 
Municipal Court. In re Ameer Khan 

6 B. Xj. R. 392 

3. Resumption of Jagir by East 

India Company — Regulation law. Where lands 
were held by a jagirdar under the sovereign of an 
independent State on a jaidad tenure, i.e on a 
grant of land, together with the public revenues 
thereof, on the condition of keeping up a body of 
troops to be cm/ployed when called on in the ser- 
vice of the sovereign, and on the conquest of the 
State by the East India Company the jagirdar re- 
mained in the same position to the Company : — 
Held, that the resumption of the lands by the Com- 
pany, and the seizure of the arms and stores ap- 
pertaining to the tenure, on the death of the jagir. 


ACT OE STATE — contd. 

dar, was not an act of State, and therefore the 
Municipal Courts had jurisdiction to entertain a 
suit by the representatives of the jagirdar against 
the Government for the possession of the land and 
for the value of the arms and stores. This was 
so, although, at the time of the resumption, the 
Regulation law was not introduced into the terri- 
tories in which the jagir was comprised. Forres- 
ter v. Secretary oe State 

12 B. Xj. R. 120 : 18 W. R. 349 
Xj. R. I. A. Sup. VoL 10 

4. Confiscation of territories of 

King of Delhi — Forfeiture. The status of the 
King of Delhi was that of a King recognized by the 
British Government ; and the confiscation of his 
territories in 1857 was an act of State, and not an 
act done under color of any legal right of which a 
Municipal Court could take cognizance. His tenure 
of the territories assigned him by the Government 
was a tenure merely durante regno , and no power 
was conferred upon him of creating incumbrances 
which would survive his deposition. The word 
‘ confiscation 9 does not necessarily import that the 
appropriation is to be made as a penalty for a crime, 
nor, when used in that sense, does it necessarily 
imply that the forfeiture has accrued upon convic- 
tion ; but it may also be properly used as applicable 
to appropriations of property by Government as an 
act of State. Saligram v. Secretary of State 

12 B. L. R. 167 : 18 W. R. 389 
Xj. R. I. A. Sup, VoL 119 

5. — , Confiscation by Governor of 

Eoreign State — Title to Under . The plaintiff 
brought a suit at Tonghoo in British Burma to re- 
cover possession of certain timber which he alleged 
the defendants had wrongfully, and in collusion with 
the Burmese Governor of Ninghan, taken out of his 
possession in foreign territory and removed to 
Tonghoo. The defendants stated that they had 
acquired the timber from the Governor of Ninghan 
in terms of an agreement between them and the 
Burmese Government. It appeared that the 
Governor of Ninghan had confiscated the plaintiff’s 
timber in contravention of a royal mandate. After 
the institution of the suit, the defendants removed 
the timber from Tonghoo to Rangoon. 11 eld 9 that 
a British Municipal Court might enquire into the 
character of the act of the Governor of Ninghan, 
and was not bound to accept it as an act of State. 
Bombay-Burmah Trading Corporation v. Ma- 
homed Ali Sheba gee 

10 B. Ij. R, 345 : 19 W. R. 123 

6. Resumption by Government 

— Act of State-Jurisdiction of Civil Court. 
By the treaty of the 31st July 1801 between the 
then Nawab of the Carnatic and the Governor in 
Council at Madras, the sovereign rights of the 
Nawab in the Carnatic were vested in the East 
India Company. Held , that a resumption by the 
Madras Government of a jagir granted by former 
Nawabs, as Altamghah inam, before the date of the 
treaty and a re-grant by Madras Government to 
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another for a life estate only, was such an act of 
sovereign power by the East India Company as 
precluded the Supreme Court at Madras from 
taking cognizance of a suit by the heirs of the origi- 
nal grantee in respect of such resumption. East 
India Company v. Syed Ally 7 Moo. I, A. 555 

7. Resumption of village grant- 

ed by Peishwa of the Deccan. A village, 
having been granted in inam by the Peishwa of the 
Deccan, was, after the death of the grantee, seized 
by the mamlatdar or farmer of the revenues for an 
alleged debt due to him, and retained until the 
treaty of Poona in 1818, when it came into the 
possession of the British Government. In a suit 
instituted by the representatives of the original 
grantee for possession of the village, and payment 
of the arrears of revenue so sequestered, it was held 
by the Judicial Committee, affirming the decree of 
the Provincial and Sudder Courts, that the original 
resumption was the wrongful act of an individual, 
and not an act of the State : the British Government 
were therefore ordered to restore the village, but 
pursuant to Bom. Reg. V of 1827, s. 3, with only six 
years arrears of revenue. Mills v . Modee 
Pestonjee Khoorshidjee . 2 Moo. I. A. 37 

8. : - Sequestration by British. 

Government of private property of inde- 
pendent Sovereign — Jurisdiction of Municipal 
Court A sequestration by the officers of the British 
Government of the private property of the Angria 
of Kolaba, a native independent Sovereign, though 
made contrary to the express orders of the Court of 
Directors originally given, would not be liable to 
question in a Municipal Court if subsequently rati- 
fied, but aliter where there is no such ratification. 
'Zuleff Ali v. Yeshvadabai Saheb 9 Bom. 314 

9. . - — — Seizure by right of conquest 

— Jurisdiction of Municipal Court Where an 
estate is seized by the Crown in right of conquest 
and not by virtue of any legal title, such seizure 
must be regarded as an act of State, and is not liable 
to be questioned in a Municipal Court. Secretary 
of State for India in Council v. Kamachee Boye 
Sahiba, 7 Moore's I. A., 476 , followed. Bhagwan 
Singh v. Seceetaey of State foe India in 


Council . . . . L. B. 2 I. A. 38 

10. — Kesumption of inam village 


and ra-grant,. effect of — Waihars , status of — 
Treaties of 1820 — Effect of grant of mam 
under construction — Attachment by Government 
of such village , effect of. From the year 1820 
down to the year 1872 the Waikar family had 
been in the enjoyment of the village of Pasarni 
under a treaty between the East India Company 
and one M A and K M, who were brothers and the 
last male descendants of M. For an alleged fraud 
of K M Government restricted the enjoyment of the 
said village to his lifetime only. A predeceased K. 
On the death of K M t Government, on the 31st 
December 1872, placed an attachment over the 
village.’ On the 13th July 1874, a judgment-cre- 
ditor of A caused the lands in dispute, which were 
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mirasi lands of the Waikar family situated at 
Pasarni, to be sold in execution of his decree against 
A, and they were purchased by the defendant, who 
was put in possession on the 22nd April 1876. In 
the meanwhile, Government, having chosen to re- 
cognise the plaintiff as a representative of the Wai- 
kar family, had removed the attachment, and re- 
granted the village to the plaintiff shortly before 
viz., on the 3rd April 1876. The plaintiff, being 
dispossessed, sued the defendant, contending { inter 
alia) that A, having predeceased his brother, had 
no interest in the lands, which had been pur- 
chased by the defendant. The Court of first 
instance awarded the plaintiff’s claim, and directed 
the defendant to pay the plaintiff’s costs. 
The defendant appealed to the District Judge, who 
was of opinion that the proceedings of Government 
since the attachment in 1872 and restoration of the 
village were acts of State, and he varied the decree 
of the lower Court by cutting down the plaintiff’s 
costs, made payable by the lower Court’s decree, to 
half. On appeal by the defendant to the High 
Court : Held, reversing the decree of the lower 
Appellate Court., that the plaintiff’s claim should be 
dismissed. The attachment placed by Government 
on the death of K M in December 1872 was limited 
to an exemption from assessment, and the resump- 
tion and re-grant to the plaintiff did not giVe the 
plaintiff any title to the lands in question. The 
proceedings of Government in 1873 and 1876, by 
which the plaintiff was recognised as the represen- 
tative of the Waikar family, were not acts of State. 
The status of the Waikars and other persons, with 
whom the agreements of 1820 were entered into, 
was not that of an independent sovereign. They 
(the Waikars) were merely powerful saranjam- 
dars subordinate to the Raja of Safara, and after the 
annexation of the territory of the Raja in 1849 they 
held their lands under the East India Company. 
Secretary of State for India v. Narayan Balmnt 
Bhosle , Printed Judgments, 1883, p. 244, distin- 
guished. Haei Sadashiv v. Ajmudin 

I. Ii. B. 11 Bom. 235 

ACTION IN REM. 

See Admiralty or Vice-Admiralty 
Jurisdiction . 1. 1*. R. 20 Calc. 402 

1. — , Owner indirectly impleaded 

— Towage contract — Vice- Admiralty. The M 8, 
a steam tug, was hired to tow the barque N down 
the Hughli, and in consequence of the negligence of 
the master of the tug whilst so employed, and of his 
wilful disobedience to the order of the pilot on 
board the N, the latter ran foul of a sailing vessel, 
the S F, considerable damage being done to both 
sailing vessels. The S F took proceedings against 
the N for the damage sustained, and an action in 
rem was brought (pending the proceedings taken by 
the S F) by the N against the tug to recover dam- 
ages, including any damages that the N might have 
to pay to the owners of the S F. The defence set up 
by the tug was protection under its towage contract. 
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which was to the effect that the proprietors of the 
tug should not be responsible under any circum- 
stances for any loss or damage to any vessel whilst 
in tow of the tug, whether the same should have 
happened through the default of the master or other 
sailors, etc., of the tug, or through the incompetence 
or want of skill of the pilot in charge. The Court 
below held that the accident was due to the wilful 
disobedience of the master of the tug in not obeying 
the pilot on board the N, and that such misconduct 
was a u def ault ” within the meaning of the clause in 
the towage contract; hut inasmuch as the action 
was one in rem and not against the proprietors, the 
clause was no answer to the suit. Held , on appeal, 
that the clause was a sufficient answer ; for that, 
although in every case of a proceeding in rem the 
suit is directly against the ship itself, still the owner 
of the ship must alive ys be considered as indirectly 
mpleadech The “ Mary Stuart ” v. The “ Neva- 
da” , I. L. R. 10 Calc. 866 


ACTIONABLE CLAIM:. 

See Assignment. 

I. L. R. 36 Calc. 345 

See Contract I* L. K. 33 Calc. 702 

See Transfer of Property Act, s. 135. 

1. . — — Assignment of con - 

tract — Transfer of Property Act {I V of 1882 ), ss. 6 (h) 9 
ISO— Contract Act (IX of 1872), s. 23 — Fraudulent 
object. Property under a contract which an assignor 
can pass to an assignee, is an “ actionable claim ” 
within the meaning of s. 130 of the Transfer of Pro- 
perty Act and would under s. 7 of the Indian Insolvent 
Act vest in the Official Assignee on the insolvency 
of the assignor. Under the joint action of s. 6 (h) 
of the Transfer of Property Act and s. 23 of the Con- 
tract Act where the object of an assignment is 
fraudulent, the assignment is void and inoperative. 
Decision of Sale J. in I. L. If?., 33 Calc. 9 702 , 
affirmed. Jaffer Merer Ali v. Budge-Budge 
Jute Mills Company . I. L. R. 34 Calc. 280 

2. ; — Transfer of Proper- 

ty Act {IV of 1882), s. 230 — Claim not actionable 
unless cause of action already mature I — Set-off — 
Debtor can set off against assignee independent claims 
against assignor— Right of set-off lost by con- 
duct amounting to discharge of claim sought to be 
set off— Principal and surety — Mortgagor post- 
poning right does not lose his personal remedy — 
Decree , when conditional on result of a different 
suit. Under s. 130 of the Transfer of Property 
Act as it stood before it was amended by Act VI of 
1900, a claim was not actionable unless it was et a 
claim in respect of a cause of action which has 
already matured and which subject to procedure 
may be enforced by suit.” Shib Lai v. Azmat 
Ullah, L L. R. 18 All. 265, followed. In an action 
by the assignee of a debt, the debtor-defendant 
is entitled to set off debt due to him by the 
assignor at the date of the assignment, even when 
the amount claimed to be set-off is due under a 
transaction independent of and unconnected with 
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the claim assigned to plaintiff. Such right of set- 
off will not be open to the defendant, if by his 
conduct he has given up his right to proceed against 
the assignor personally for the debt. A mortgagee 
who consents to postpone his rights and accept the 
position of a second mortgagee, with the concurrence 
of the mortgagor, does not thereby lose his personal 
remedy against the mortgagor. Where a debtor 
transfers his property, with directions to pay off his 
debts, to a trustee who does not undertake any 
personal liability to the creditors, the relationship of 
principal and surety is not constituted between the 
trustee and debtor, respectively. The fact that the 
defendant in a suit by the assignee is prosecuting a 
suit against the assignor, in which he might be 
awarded certain equitable reliefs against the assig- 
nor, is no ground for refusing an unconditional de- 
cree to the assignee in his suit, unless the claims in 
the two suits are' based on obligations arising out of 
the same contract and are so closely intertwined 
with each other as to make it equitable that they 
should be set against one another. Government of 
Newfoundlands v. Newfoundland Railway Company , 
L. R. 13 A. C . 212 , and Fleming v. Loe, 2 Ch. D. 
594, referred to and distinguished. Arunaceel- 
LAM CHETTI V . SUBRAM ANIAN CHETTI (1906) 

I. L. R. 30 Mad. 235 

ACTS DONE IN EXERCISE OE SOVE- 
REIGN POWER. 

See Act of State. 

See Right of Suit— Act done in exer- 
cise of Sovereign Power. 

I. Is. R, 1 Calc. 11 
I. L. B. 3 AIL 829 
I. L. B. 4 Mad. 344 
I. Xj. B. 5 Mad. 278 


ADDITIONAL 

TRATE. 


DISTRICT 


MAG-IS- 


See Magistrates, subordination of. 

' I, L. B. 34 Calc. 918' 

ADDRESS, SUFFICIENCY OF— 

See Madras Municipal Act, 1884, s. 433 
I. L. B. 14 Mad. 386 

ADEN, COURT OF RESIDENT AT— 

See Appeal in Criminal Case — Acts — 
Act II of 1864. 

I. L. R, 10 Bom. 258 

See Jurisdiction of Criminal Court- 
Offences committed only partly 
in one District — Theft. 

I. L. R. 10 Bom. 258, 263 

See Letters Patent for Bombay - , cl. 13. 
See Transfer of Civil Case— Letters. 
Patent, High Courts, cl. 13. 

I. L. R. 27 Bom. 575 
I. L. R. 30 Bom. 248 
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ADEN COURTS ACT (II OF 1864). 

ss. 8 and 9 — Presidency 

Small Cause Courts Act (XV of 1882), s. 69— 
Resident's Court — Application to state a case to 
the High . Court — Application unconditional before 
delivery of judgment. A party requiring a case 
to be stated by the Resident at Aden to the 
High Court of Bombay, under s. 8 of the Aden 
Courts Act (II of 1864) should make an un- 
conditional application to him in ^ that behalf 
before judgment is delivered. Ralli Brothers v. 
Goculbhai Mulchand, I. L. R. 15 Bom. 376 and Bank 
of Bengal v. Vycihhoy Gangji, I. L. R. 16 Bom. 618, 
applied. S. 9 of the Aden Courts Act (II of 
1864) gives the Resident the same option of either 
reserving his judgment or delivering it contingent 
on the opinion of the High Court as s. 69 of the 
Presidency Small Cause Courts Act (XV of 1882) 
gives to the Presidency Small Cause Court. 
Bhag a vandas Dharamsi v. A. Besse French- 
man (1909) . . IX. H. 83 Bom. 708 

ss. 17, 20, 22, 23— Criminal 

Procedur Ttrode ( Act V of 1898) 9 ss. 447 9 449 — Resi- 
dent's Court at Aden — Sessions Court — Transfer 
of case to the High Court — Jurisdiction of the High 
Court to transfer a case to itself from the Court of the 
Resident at Aden — Letters Patent , cl. 29. It is not 
competent to the Resident at Aden, to whose Court 
as a Court of Session a case is committed under s. 
447 of the Criminal Procedure Code, 1898, to trans- 
fer the case to the High Court, under the provisions 
of s. 449 of the Code, on the ground that the offence 
cannot be adequately punished by him. The 
powers of the Court of Session conferred upon the 
Resident at Aden by the Aden Courts Act (II of 
1864), are not merely such as are defined in the 
Criminal Procedure Code, 1 898, but such as are 
provided expressly in the Act itself. And s. 449 of 
the Code of Criminal Procedure, 1898, cannot affect 
those provisions. The High Court of Bombay 
can, under cl. 29 of the amended Letters Patent, 
transfer to itself a case pending in the Court of 
Session at Aden. Emperor v. Robert Comley 
(1905) . . . I. X. R. 29 Bom. 575 

ss. 29, 30 — Court of Resident 

at Aden — Suits tried by Resident as a Court of Ses- 
sion — Appeals heard by Resident — Application for 
revision against both to the High Court of Bombay — 
Certificate of the Advocate-General. There is no- 
thing in s. 29 or 30 of the Aden Courts Act (II of 
1864) which can operate either by express words or 
by necessary implication to limit the application of 
those sections to cases tried by the Resident as a 
Court of Session or to exclude appeals from their 
purview. S. 30 of the Aden Courts Act (II of 1864) 
empowers and requires the High Court of Bombay 
to review the case or such part of it as may be 
necessary, with reference only to the points of law 
specified in the certificate of the Advocate-General. 
The section does not contemplate that any decision 
by the Resident on a point of fact should be ques- 
tioned in review, save in so far as such decision may 
be dependent for its validity on the determination 
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of a point of law mentioned in the certificate. 
Emperor v. Bhagwandas (1907) 

I. !«. R. 31 Bom. 335 

ABHIARS OF BHUTAN DUARS. 

See Specific Relief Act, s. 9. 

13 C. W. N. 835 

AX) IM A Y A V ANA TENURE. 

See Malabar Law. 

I. X. B. 27 Mad. 202 

£eeRES judicata. 

I. L. R. 30 Mad. 203 

ADJOURNED HEARING-. 

See Civil Procedure Code (Act XIV 
of 1882b ss. 100, 108, 157, 158, 622. 

I. X. R. 36 Calc. 189 

ADJOURNMENT. 

See Civil Procedure Code, 1882, ss. 100 
101 (1859 s. 111). 

9B.L. R. Ap. 15 
18 W. R. 141 

See Civil Procedure Code, 1882, s. 156. 

18W.R. 325 
24 W. R. 202 

See Criminal Procedure Code, s. 145. 

8 C. W. N. 642 

See Pensions Act, s. 4. 

I. Ii. R. 17 Bom. 169 

See Practice —Civil Cases— Adjourn- 
ment . - I* X. R. 7 Calc. 177 

See Sale . . 8 C. W. N. 686 

See Suit, restoration of. 

I. Ii. R. 31 Calc. 150 

See Witness— Civil Cases— Summon- 
ing and Attendance of Witnesses. 

I. B. R. 28 Calc. 37 
„ 24 Mad. 200 

I. X. R. 9 Bom. 308 
I. Ii. R. 20 Calc. 740 

application for — 


I. Xi. R. 34 Calc. 403 


See Appearance 

costs of— 

See Commission. I. X. R. 36 Calc. 566 
- for convenience of Counsel — 

See Practice— Civil Cases — Affidavit s 
9B.L.R. Ap. 10 
10 B. Xi.R. Ap. 57 

for final disposal, dismissal of 


suit after— 

See Civil Procedure Code, \ 882, s. 158 
of criminal trial— 

See Criminal Procedure Code, s. 52 CA 

I. X. R. 15 Calc. 455 
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ADJOURNMENT— coucZtL- 

of criminal trial— condd. 

See Criminal Proceedings. 

I.X..R.19 Mad. 375 

See Practice — Criminal Cases — Ad- 
journment . . 6 Mad. Ap. 30 

See Transfer of Criminal Case — 
General Cases . 6 C. W. N. 717 

I. L. R. 29 Gale. 211 

See Witness— Criminal Cases — Exa- 
mination of Witnesses — Generally. 

7 C. W. N. 714 

of sale— 

See Sale in Execution of Decree- 
Setting aside Sale — Irregularity. 

6 C. W. 1ST. 42, 48, 44 

— — of sale for compromise : 

See Execution I. Xi. E. 36 Calc. 422 
ADJUDICATION. 

See Res judicata. 

I. L. E. 34 Calc. 466 

ADJUDICATION OF INSOLVENCY. 

See Insolvency Act (11 and 12 Vict., 

• 0 . 21 ). 

ADJUSTMENT. 

See Civil Procedure Code (Act XIV of 
1882), s. 258 . I. Ii. E. 31 Mad. 467 

ADMINISTBATION. 

See Act V of 1881, s. 78. 

I. L. E. 31 All. 56 

See Certificate of Administration. 

See Civil Procedure Code (Act XIV of 

1882) . I. Ii. E. 35 Calc. 1100 

See Evidence I. L, E. 32 Calc. 710 
See Evidence Act, s. 44. 

10C.W.N.422 
See Hindu Law . 9 C. W. N. 923 

See Letters of Administration. 

10 C. W.N.432 
See Limitation Act, s. 7. 

9 C. W. N. 537 

— — effect of— 

See Company — Rights of Share- 
holders . . I. L. E. 19 Bom. 1 

L. E. 21 1. A. 139 

: suit for — 

•i See Hindu Law — Presumption of Death. 

Ii.Ii. R. 1 All. 53 

See Hindu Law — Reversioners — Admi- 
nistration SUIT BY. 

L L. B. 29 Calc. 260 
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suit for — condd. 

See Letters Patent, High Courts, 3 865, 
cl. 12 . I. L. B. 29 Calc. 815 

See Mahomedan Law — Debts. 

I. L. B. 21 Calc. 311 

See Security for Costs — Suits. 

10 B. L. B. Ap. 25 
I. Ij. B. 21 Calc. 832 

See Will — Renunciation by Exe- 
cutor . . I. L. B. 4 Calc. 508 

under Act XIX of 1841— 

See Superintendence of High Court — 
Civil Procedure Code, s. 622. 

I. Xj. E. 24 Mad. 364 

1. Petition for administration 

summons — Plaint. A petition for an adminis- 
tration summons may be orderd to be taken as a 
plaint, and as the foundation of an administration 
suit. In the matter of the estate of Eenn Mackin- 
tosh v. Wilkinson . . 3 B. L. E. Ap. 3 

2 Suit for share of estate of 

deceased — Recorder , power of. Where one son of 
a deceased party sued in the Recorder’s Court an- 
other son who had obtained a certificate under Act 
XXVII of i860 for his share of the deceased’s estate, 
it was held that the Recorder had no power to trans- 
form the suit into a general administration suit. 
Oh Ling Tee v. Awkinifee . 10 W. E. 86 

3. Heirs-at-law under Mahome- 

dan law opposing grant of probate — Right to 
bring administration suit pending probate proceed - 
ings — Probate and Administration Act ( V of 1881), 
s. 34. The plaintiffs as heirs- at-law had entered 
caveat in an application by the executor for the 
probate of an alleged will of the deceased. The 
application was set down as a contentious cause, 
and the executor appointed administrator pendente 
lite. As heirs under Mahomedan law, the plaintiffs 
were entitled to two-thirds share in the property left 
by the deceased, even if the Will was not estab- 
lished. Held, that the plaintiffs were entitled to 
maintain a suit for administration by the Court 
against the administrator pendente Hie, even though 
the probate proceedings have not been determined. 
Kuratul Ain Bahadur v. Broughton 

1 C. W. N, 336 

4. - Suit by creditor — Misjoinder 

— Midtifariousness — Practice. The principle of the 
rules that the creditor of a deceased person suing 
for administration is in the same situation with re- 
gard to all other persons as if he were bringing an 
action at law against the administrator, and that a 
debtor to the estate of a deceased person can only 
be made answerable as such debtor by the repre- 
sentative of the deceased’s estate, is to be adhered 
to in this country, where there is a different proce- 
dure. Therefore, where, to a suit brought against 
the Administrator General as administrator of the 
estate of one W R by a creditor of the deceased, 
other persons who also had a claim against the 
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.ADMINISTRATION— contd. 

estate were made defendants, on the allegation that 
they had realized and were in possession of assets 
■of the estate of the deceased : — Held, that there 
.being nothing to show that such persons were in the 
.position of an executor or administrator de son tort , 
or that they had been partners with the deceased, 
or that they could not be sued, if necessary, by the 
legal representative himself, and there being no 
•other circumstances which would make it equitable 
that they should be sued jointly with the legal re- 
presentative, they were wrongly made parties, and 
the suit ought to be dismissed as against them for 
misjoinder. Even assuming the facts were such 
that the plaintiff was entitled to sue them as legal 
representatives of the estate, he should not mix his 
own claim with that w T hich the Administrator- 
General might have against them. Dhuneaj v. 
Broughton . . . 15 B. L. It. 298 

5. Claims in administration suit 

containing complaint of dealings by execu- 
tors as acts of maladministration — Separate 
causes of action. Where the suit is one to adminis- 
ter the assets of a deceased person, and in the 
claim various dealings by the executors of the 
•estate are complained of as acts of maladministra- 
tion and sought to be redressed, such dealings do 
not constitute separate causes of action, and such 
a suit is not multifarious. Nistarini Dassi v. 
Nundo Lall Bose . I. L. R. 26 Calc. 891 

3 C. W. N. 670 

6. Suit by creditor on behalf of 

all other creditors— Legal personal representa- 
tive— Receiver, suit by. Persons interested in the 
estate of a testator, not being the legal personal re- 
presentatives of the testator, will not be allowed to 
sue persons possessed of assets belonging to the 
testator, unless it is satisfactorily made out that 
there exist assets which might be recovered, and 
which, but for such suit, would probably be lost to 
the estate. Such a suit may be supported where the 
relations between the legal personal representative 
and the debtor to the estate present a substantial 
impediment to the prosecution by the legal personal 
representative of a suit against the debtor to recover 
the assets of the testator, and where there is a strong 
probability of the loss of such assets unless such a 
suit be allowed. But where there is an administra- 
tion suit already pending, the proper course to 
pursue is to obtain an order in the administration 
suit, directing either a suit to he brought in the 
name of the legal personal representative, or ap- 
pointing a Receiver to sue, and in this country the 
Courts might have the power to direct such Receiver 
to sue in his own name. Oriental Bank Cor- 
poration v. Gobinloll Seal 

1. L. R. 10 Calc. 713 

7 Injunction — Order on summons 

under Act VI of 1854 . The Court will restrain by 
injunction a creditor from proceeding in an admin- 
istration suit, after an order has been made on a 
summons obtained by another creditor, under s. 24 
of Act VI of 1854, for the administration of the 
same estate, Lutcheemund Sett v. Komulmoney 
Dossee . , .1 Ind. Jur. N. S. 9 


ADMINISTRATION— contd. 
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Dividend in respect of debt 

against the estate — Proof of debt — Date from 
which amount of debt is to be estimated . In the 
administration l3y the Court of the estate of a 
deceased, the dividend in respect of a debt against 
the estate is to be estimated on the amount of the 
debt at the date of the order for payment, and not 
as the date of proof. Agra and Masterman’s 
Bank v. Robinson. In the matter of the Land 
Mortgage Bank of India 6 B. L. R. Ap. 140 

9 Decree in administration 

suit, effect of '—Subsequent suit to set. aside sale 
by executor . A decree in an administration suit 
brought by the parties whose interest had been sold 
against the executor of their father’s will, by whom 
the sale had been made, held to be no bar to the 
maintenance of a suit against the purchaser to have 
the sale set aside. Dhonendro Chunder Mooker- 
jee v. Mutty Lall Mookerjee 

14 B. L. B. 276 
23 W. R. 6 
L. R. 2 I. A. 18 
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Supplemental suit — Debts due, 

by appointed managing members under the will 
of the testator — Limitation. A and B, two of the 
sons of one N, had been declared, in a suit brought 
to administer N's estate, to be indebted to the 
estate ; it was also declared in such suit that a cer- 
tain sum of money should be set apart for the per- 
formance of certain religious ceremonies, and paid 
into Court. A and B died without having satisfied 
their debt. In a suit supplemental to the former 
suit, the descendants of the sons of N, amongst 
whom were the descendants of A and B, claimed to 
be entitled to their share in the interest on the funds 
in the hands of the Court, and sought for a division 
of such accumulation of interest. Held, that not- 
withstanding that the debt due from A and B to 
the estate was barred, the descendants of A and B 
could not be allowed to share in the accumula- 
tions of interest in the hands of the Court without 
first satisfying the debt due by their ancestors 
to the estate. Lokenath Mullick v. Odoy- 
churn Mullick . .1. L. R. 7 Calc. 644 

11 Liability of the share of one 

of next-of-kin for a debt due by him to 
the intestate — Debt barred at the date of the 
death of the intestate. Senible: that the rule follow- 
ed by the Court of Equity in England, whereby, 
notwithstanding the provision of the Statutes oi 
Limitation, the share of one of the next-of-kin m the 
estate of an intestate while in the hands ox the ad- 
ministrator is liable for a debt due by the next-of-kin 
to the deceased, though barred at the date of the 
death of the latter, is to he applied m the Courts of 
British India. Dhanjibhai Bomanji Gugrat v 
Navazbai . . ■ I. Xi. B. 2 Bom. 75 

12 Accounts— Liability of Exe- 
cutor* Without intending to rule that, in all cases 
when an ordinary administration account has been 
directed, the value in money of a specific chattel 
shown to have been possessed by an executor, and 
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not forthcoming, is to he charged against him : — 
Held, that notwithstanding the language of the 
decree, it was, in the undoubted circumstances of 
this case, within the competency of the master in 
taking the account, and, within the competency of 
the Court upon the report, to charge the executor for 
the value of certain property, it being impossible to 
doubt that the original executor had possessed him- 
self of the property, and that the property so 
possessed was not forthcoming and accounted for. 
As to payments stated in the schedule and in the 
discharge, as made bn account of just demands on 
the estate, it is competent to the executor to prove 
them as having been made on other dates than 
those stated in the schedule and discharge. Aga 
Mahomed Rohim Sherazee v. Ally Mahomed 
Shoostey . . .4 W. R. P. C. 106 

18, Civil Procedure Code, ss. 

213, 2*6, 295 — Administration decree , Effect of 
— Attachment after date of institution under decree 
obtained prior to such suit — Injunction. On the 
22nd July 1886, one R L obtained a money- 
decree against one P C. On the 5th No vember 

1886, P 0 died : and on the 18th December 1886, 
R L applied to attach certain properties belonging to 
the estate of his judgment-debtor which properties 
were actually attached on the 8th and 12th January 

1887. On the 21st December 1886, one S filed a 
suit to administer the estate of the deceased, and on 
the 20tli January 1887 obtained the usual adminis- 
tration decree. On the 5th May 1887, S applied for 
an order staying all proceedings taken by R L 
against the estate of P G , and directing him to come 
in, should he think fit so to do, and prove his claim 
in the administration suit : — Held , that the attach- 
ment did not create any interest in, or charge upon, 
the properties in favour of the attaching creditor as 
against other creditors, and that the order asked for 
ought to be granted. In the matter of the 
APPLICATION OF SoOBTJL CHUN-DEE Law. SoOBUL 
Ciiunder Law v. Russick Lall Mittee 

I. L. R. 15 Calc. 202 

14. Succession Act <X of 1865), 

s. 202 —Estate . of intestate Native Christian — 
Suit for partition of estate by purchaser of widow’s 
."share:. -before completion of administration — Dis- 
missal of suit— Only remedy by way of adminis- 
tration suit. A person to whom the Indian Suc- 
cession Act, 1865, applied having died intestate 
in April 1884, his wido w and son were in September 
of. the same year granted letters of administration, 
which were cancelled for want of stamp duty, a 
fresh grant being made on 19th January 1885. 
Plaintiff, alleging that the said widow had exe- 
cuted a promissory note in her favour in September 

1884, filed a suit against her on 8th January 

1885, and, there being no appearance of the de- 
fendant, obtained an ex-parie decree. In execution 
of the decree so obtained, plaintiff attached portions 
of the estate of the deceased and brought them to 
sale, becoming herself the purchaser of the one-third 
share of the widow in each lot sold. In March 1885 
the son was appointed sole administrator ; in Janu- 
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ary 1888 he died, and the letters of administration 
were revoked in consequence^ and the amin of the 
District Court was appointed administrator of the 
estate until October 1894, when the son’s widow was 
so appointed in his stead. Plaintiff now sued for 
partition of the property comprised in the estate of 
the deceased in order that she might obtain delivery 
of the portions of it which she had purchased in 
execution of the decree against the widow previously 
obtained as aforesaid. The estate of the deceased 
had never been administered, or distributed. The 
defence was that the said previous decree had been 
obtained by fraud : — Held, that under s. 44 of the 
Indian Evidence Act, the defendants were entitled 
to set up this defence ; and that, the property of the 
deceased having become vested in his administrator 
under the Indian Succession Act, it remained so 
vested until the administrator had distributed the 
estate, and that, in consequence, the widow had no- 
saleable interest in any part of the estate until in 
the course of the administration thereof her share 
had been determined and allotted to her. Until 
such allotment (which had not yet taken place) the 
only process by which plaintiff could legally claim 
the w r idow r ’s interest in the estate was by a suit for 
the administration of the estate, to which suit the 
widow, if alive, would be a necessary party. If not 
alive, letters of administration to her estate would be 
necessary, the administrator being made a party. 
Held, also, that the suit could not be treated, as an 
administration suit. Srirancammai v. Santham- 
mal .... I. L. R. 23 Mad. 216 

15. Adoption — Practice — Pleadings 

— Administration, suit for— Will, construction of — 
Administration, prayer for , without ashing foi declara- 
tion with regard to an alleged adoption— Amendment- 
Adoption, preliminary trial of the question of. Suit 
for administration and construction of a will, under 
which plaintiff’s interest was restricted in case a son 
was adopted to the testator. Plaint, inter alia 9 
stated that plaintiff w r as informed that in Jaisto 1297 
the widow of the testator purported to take in adop- 
tion a son, whose natural father was at the time and 
is now' a Bralimo and had renounced the Hindu 
religion. She submitted that such adoption was 
absolutely invalid and did not operate to pass any 
title to the adopted son. There was, however, no, 
prayer asking for any declaration with regard 
thereto. Held, that upon the suit as at present 
constituted, the question of adoption was not in' 
issue, and upon the pleadings the fact and validity 
of the adoption must be taken to be admitted. 
That, if a declaration with regard to the adoption is 
sought, the plaint must dispute the fact or validity 
of the adoption, and should contain a prayer for a 
declaration as to the fact or validity thereof. The 
whole substance in the claim for administration 
being dependent on the adoption being out of tbe 
way, the questions raised in the suit cannot be gone 
into till the question of adoption is determined once 
for all. Ordered, that on the plaint being amended^ 
the issue as to the adoption be tried as a preli- 
minary issue between the plaintiff and the adopted 
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son. Kustjm Iyumar i Bay v. Satya Banjan Das 
(1900) .... 5 C. W. N. 182 

16. Contested legacies — Admini- 

stration suits — Practice . With regard to particular 
legacies which may be contested, the usual course 
in administration suits is to deal with them when 
the case comes up for further directions on the 
report after the usual inquiries have been made 
as directed by the administration decree. Fanin- 
dra Kumar Hitter v. Administrator-General 
of Bengal (1901 ) . * . 6 C. W. IN’,. 321 

17. - Prolbate or Administration 

— Will — Hindu icill — Necessity of probate or letters 
of administration — Indian Succession Act {X of 
.1865), ss. 181 and 187. Notwithstanding the terms 
of s. 181 of the Indian Succession Act (X of 1865}, 
a residuary legatee claiming under the will of a 
Hindu resident of Bombay can obtain a grant of 
administration with the will annexed which will 
satisfy the requirements of s. 187. and until .he 
does so he is not entitled to establish his claim. 
Gordhandas Soonderdas v. Bai Ramcoover 
( 1901) . . . 1. 1*. R. 26 Bom. 267 

18. — Decree — Admini- 

stration suit — Civil Procedure Code { Act XIV of 
1882), Sell. IV, Form 130. After the prelimi- 
nary decree in an administration suit declaring 
the right of a defendant to a certain share in the 
estate, the Court ought not to sanction a compro- 
mise between the plaintiffs and the executors to 
the effect that the entire estate should be made 
over to the plaintiffs and the executors released 
from further accounting, entirely ignoring the 
rights of the other defendants. In decrees in 
suits for administration the Subordinate Courts 
ought to follow the form prescribed in Form 130, 
Sell. IV of the Civil Procedure Code. Ajoy 
Kumari Debi v. Manindra Nath Chatterjee 
(1905) * . . I. Xj. K. 32 Calc. 561 

19. _ — — Administration 

of estate by Court — Position of creditors — Default 
on creditor's part — Creditor admitted so as not 
to disturb past dividends, position of — Equity. 
The general principle governing the position of 
creditors of an estate under administration by 
the Court is that they will on due cause shown be 
let in at any time, while the fund is in Court, even 
where the money has been apportioned amongst 
the creditors and transferred to the Accountant- 
General for payment to them. Lasliley v. Hogg, 
11 Ves. 602 • A ngell v. Hardon, 1 31 ad. 529 ; 
David v. Frowd , 31 yin e & Keen 200, referred 
to. Where, however, a creditor has been guilty 
of remissness in the assertion of his claim, his 
default shall not be allowed to operate so as to pre- 
judice or inconvenience others more diligent than 
himself. Cattell v. Simons, 8 Beav. 243, referred 
to. The legal position of a creditor, who for some 
reason or other has been excluded from a first divi- 
dend and subsequently gets his claim admitted to 
the schedule so as not to disturb past dividends, is 
that, if further assets come in, he is entitled to have 
.a preferential dividend paid to him out of such assets 
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j before any further dividend is paid. Snee v. Pres • 

| cot, 1 Atkyns 243, referred to. Rose v. Bidda- 
\ dhurry Dassee (1905) . 9 C. W. 1, 167 

| 20. — — : Administration 

l of trust by Court — Appointment . of- new ' trustee,, .if 
5 sanction of Court neccssary-~-GQnmrrent sanction 
| of Court . Where a suit has been instituted for 
the administration of a trust and a decree has 
been made, that attracts the jurisdiction of the 
Court and the trustee cannot afterwards exercise 
the power given to him by the settlor to appoint 
new trustees without the concurrent sanction of 
the Court. His power in such a case is merely 
one of nomination to be confirmed by the Court 
on consideration of the fitness of the nominee 
to be a trustee. In re Hall, 54 L. J. N. S. Ch. 527 : 
s. c. 51 L . T. X. S. 901, distinguished. Amrita 
Bibee v. Kanhai Lal Agarwalla (1905) 

9 C. W. N. 239 
s.e. I. L. B. 32 Gale. 448 

21. — : — Administration 

bond — Surety of guardian — Liability — Contract Act 
{IX of 1872), s. 128 — Property not specified in the 
application for appointment of guardian, dealings 
with — Guardians and Wards Act {VIII of 1890), s. 
35 — Assignment of bond, it must be in writing — 
31istaJce and misrepresentation, if ground for avoid - 
ing bond — 31inor — Estoppel. When the bond 
executed by a surety on the appointment of the 
guardian of a minor’s properties under Act VIII of 
1890 did not impose any limits : Held, that his 
liability extended to the ‘guardian’ s dealings with 
properties other than those specified in the petition 
for the appointment of the guardian. An adminis- 
tration bond is not invalidated by reason of mutual 
mistake on the part of the Court and the surety, or 
misrepresentation by the Court. Debendra Nath 
Dutt and Banku Behari Banerjee v. Adminis- 
trator General of Bengal, 10 G. W. N. 673 ; s.c. I 
L. B. 33 Calc. 713, followed. The liability of the 
guardian extends to profits actually received, or pro- 
fits which could have been received, but for his gross 
and wilful default. He is not liable for the profits 
of property in the wrongful possession of a stran- 
ger. The law does not require a written assignment 
by the District Judge of a guardian’s bond. Sarat 
Chandra Roy v. Rajont Mohan Roy (1908) 

12 C. W. N. 481 

ADMINISTRATION BOND. 

See Administration . 12 C. W. N. 481 

See Guardian and Wards Act, ss. 34> 
35, 36, 37. 

1 . Assignment of Bond — Suc- 

cession Act, s. 257. Upon a petition presented 
to the High Court for the transfer of an administra- 
tion bond under s. 257 of the Succession Act, 
on the allegation that the administratrix had re- 
fused to pay certain moneys due to the petitioners 
on a promissory note given to them by the de- 
ceased, and it being admitted that the estate of the 
deceased was capable of meeting the alleged claim, — 
Held, on a primd facie case having been made out. 
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that under the circumstances it was competent for 
the High Court, on a petition being presented to it 
for the assignment of an administration bond, to 
pass an order authorizing the transfer of it, and 
empowering the assignee to sue as a trustee for 
the benefit of the creditors. In the goods of 
Saunders , . ... . 81, W. 62 

2. — . — Breach of condition— Com- 

pensation — Succession Ad, ss. 256, 257 — Contract 
Act (IX of 1872), s, 71— Exception — Damages . 
An administration bond executed by an adminis- 
trator in accordance with s. 256 of the Succession 
Act is not an instrument of the kind referred to 
in the exception to s. 74 of the Contract Act, so 
as to make the obligor liable, upon breach of the 
condition thereof, to pay the whole amount men- 
tioned therein ; and an assignee of the bond under 
s. 257 of the Succession Act cannot recover more 
damage than he proves to have resulted to himself or 
to those interested in the bond : — Held, therefore, 
where neither the assignee of such a bond nor any 
one else had suffered, any damage by reason of the 
breach of a condition requiring the obligor to file an 
inventory of the estate within a specified period, 
that the assignee was not entitled to recover from 
the obligor any compensation in respect of such 
breach. Lachman Das v. Chater 

I. Xi. R. 10 All. 29 

8. — — — — — — Administrator-Gen “ 

eral—Suit — Fraud — Misrepresentation — Mistake — 
Administration-Sureties, liability of — A ssignment — 
Registrar — A dministraior- General' s Act (II of 1874), 
s. 33 — Succession Act (X of 1865), ss. 242, 257, 269- 
Contract Ad (IX of 1872), ss. 20 ',142, 143. The Ad- 
ministrator-General of Bengal, as administrator 
with the will annexed to the estate of B, sued X, the 
former administrator of B’s estate, and also Y and 
Z, the sureties under a bond executed by X, Y and 
Z, to recover the sale-proeeecls of certain bank shares 
and cash, which X had. misappropriated to his own 
use. Y and Z contended that they were not liable, 
as it was upon the. representations of X that they 
signed the bond, and upon it being subsequently 
found that such representations were false and that 
there had been a mistake of fact essential to the 
agreement, they were relieved from any responsi- 
bility as sureties and they further stated that the 
Court had no power to assign the bond to the Ad- 
ministrator-General. Held, (Habington and Step- 
hen, JJ., dissenting), that the sureties Y and Z 
were liable for the sale-proceeds of the bank shares 
fraudulently misappropriated by X . Per Maclean, 
C.J. Under s. 257 of the Succession Act the Court 
has power to authorize the Registrar of the High 
Court to assign an administration bond to the Ad- 
ministrator- G ener al, on the Court being satisfied 
that the engagement of such bond has not been 
kept. The Administrator-General is a person, and 
the fact that at his death all assets vest in his suc- 
cessor in office under s, 33 of the Administrator- Gen- 
eral’s Act as opposed to vesting in his executors or 
administrators, is not sufficient to debar him from 
accepting an assignment. Under s. 256 of the Suc- 
cession Act a surety bond must be given to the 
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Judge of the District Court. In the High Court- 
such bonds must be taken out in the name„of the 
Chief Justice. The grant of letters of administra- 
tion to X was void ab initio. Abram v. Cunningham 
2 Lev. 182 ; Ellis v. Ellis, 1 Cli. 613, referred to. 
The sureties guaranteed the honesty of X in dealing 
with the estate of B, and that being so the bond was 
not void and the Administrator- General can sue 
upon it. Per Habington and Stephen, JJ. 
The sureties are not liable under the contract, be- 
cause they and also the Court were under a mistake • 
of fact essential to the agreement, which was the 
authority of X as attorney of the next of kin to 
apply for and receive the grant of letters of admin- 
istration, and but for that mistake the Court could 
not have granted letters of administration to X, nor 
have taken a bond from the sureties. The contract 
of suretyship was void ab initio by reason of the 
fraud against which the sureties did not give a 
guarantee, and s. 20 of the Contract Act applied. 
Lester v. Gooch , 17 W. B. (Eng.) 137, distinguished. 
The Mayor of Kingston-on* Hull v. Harding , 2 P . B. 
494, referred to. Per Mitea, J. The liabilities of 
the sureties did not depend upon the validity of the 
grant of letters of administration to X, but arose 
under the covenants in the administration bond. 
Harris v. HunthacJc , I. Burr. 373 ; Kasheba v. 
Shrysai Narshid , I. L. R., 19 Bom., 697, referred 
to. Neither the invalidity of the grant of letters of 
administration, nor the mistake of the Court in 
accepting the bond are sufficient to discharge the 
sureties. It was the wrongful acts of X that caused 
a present loss to the estate, and the sureties were' 
bound to make good the loss. Neither s. 20 of the 
Contract Act nor ss. 242, 269 of the Succession 
Act applied. Per Geidt, J. There was no mis- 
take as to a matter of fact essential to the agree- 
ment, and there is nothing in law 7 to indicate that 
sureties are entitled to evade their contract of guar- 
antee, because of a mistake induced by the principal 
debtor. It would be a novel and dangerous doc- 
trine to hold that an administration bond is invali- 
dated by the fact that the sureties themselves 
had been deceived by the very person, for whose 
honesty they vouch. Debendra Nath Dutt and 
Banku Behary Banebjee v , Administrator- 
General op Bengal (1906) 

I. L. R. 83 Calc. 718- 
s.c. IO C. W. N. 678 

ADMINISTRATION SUIT. 

3. Indian Trusts Act 

(II of 1882), s . 34 — Executor — Trustee — Advice 
of Court as to administration of property — Executor 
continuing as such. So long as an executor occupies 
that position, he cannot claim the advantages pro- 
vided for trustees by s. 34 of the Indian Trusts Act 
(II of 1882). If he feels any doubt as to the manner 
in which he should administer the estate come to 
his hands, his remedy is to file an administration 
suit. Trimbak Mahadev , v . Narayan Hari 
(1909) . . . I. Ii. R. 33 Bom. 429 

2. — — - — — Reference to Com - 

missioned — Parties agreeing orally to submit 
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lo Commissioner's decision — Commissioner' s award 
-—Civil Procedure Code {Act XIV of 1882), 

37 5— -Adjustment of suits , what is — Written 
submission necessary. The parties to an arbi- 
tration suit consented to it being referred to 
the Commissioner to take the usual accounts and 
to determine their respective shares. In the usual 
course, the matter came before the Assistant Com- 
missioner for taking accounts, and a large mass of 
accounts, objections and surcharges were filed by 
the various parties. On appearing before the 
Assistant Commissioner the parties came to an 
understanding that the matter in dispute should be 
left to be decided by the Assistant Commissioner 
in a summary manner without going into formal 
evidence beyond the accounts, objections and sur- 
charges filed before him. The 1st and 6 th defend- 
ants with their attorney were present at this meet- 
ing and after their attorney had agreed to the above 
course suggested by the Assistant Commissioner, 
the Assistant Commissioner himself explained to the 
1st and 6th defendants in turn his proposal and 
told them that whatever award he made would be 
binding on them. To this they agreed, the 1st 
defendant even saying he would take one rupee 
if that was the sum awarded to him. It was also 
agreed that the Assistant Commissioner should 
draw up his findings in the form of a consent decree 
to be taken by the parties as that would save the 
parties a large sum in costs.. At another meeting 
before the Assistant Commissioner the latter re- 
corded his findings and then proceeded to draw up 
the consent decree embodying these findings there- 
in, but the defendants 1 and 6 refused to be bound 
by his decision. Upon application being made by 
the plaintiff that an adjustment of the suit might be 
recorded under s. 375 of the Civil Procedure 
Code on the basis of the Assistant Commissioner s 
decision - Held, that there had been no adjustment 
of the suit. There had been no written submis- 
sion to arbitration as provided by s. 4 of the 
Indian Arbitration Act, and, consequently, there 
had been no legal and valid reference to arbitration 
and the Assistant Commissioner’s award (for it 
really was an award and nothing else) had no legal 
foundation, and could therefore have no legal con- 
sequences. As there had been no reference to 
arbitration and no award there could be no ad- 
justment to give effect to under s. 375 of the 
Civil Procedure Code. Samibai v. Premji Pragji 
I. L. R. 20 Bom. 304 and Pragdas v. Girdhardas 
I. L. R. 26 Bom. 76, considered and distinguished. 
Rukhanbai v. Adamji Shaik Rajbhai (1908) 

I. L. R. 33 Bom. 69 

ADMINISTRATOR. 

See Civil Procedure Code, s. 424. 

See Land Registration Act, s. 42. 

I. L. R. 22 Calc. 454 

See Lease . . 8 C. W . N. 913 

See Letters of Administration. 

See Probate and Administration Act, 
1881, s. 90. 
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— de bonis non— 

See Executor . 13 C. W. 3ST. 5 57 

if a public officer — 

See Civil Procedure Code, s. 424. 

— right of— 

See Declaratory Decree, Suit for — * 
Declaration of Title. 

I. Xi. R. 17 Bom. 197 

See Insolvency — Property acquired 

AFTER VESTING ORDER. 

I. L. R. 18 Mad. 24 

1. Liability of administrator 

in distribution of assets — Actual knoivledge. 
Semble : that an administrator who pays such debts 
as he knows of otherwise than equally and rateably 
as far as the assets of the deceased will extend, in 
accordance with the provisions of s. 282 of Act Xi 
of 1865, is personally liable for any loss occasioned 
to a creditor of the deceased by such improper 
distribution of the assets. In order to charge such 
administrator, his knowledge must be actual as 
distinguished from a constructive or imputable 
knowledge. Asiatic Banking Corporation v. 
Amador Viegas . . 8 Bom. O. C. 20 

— — . Liability of administrator 

for loss to estate — Compromise of claim by ad- 
ministrator — Subsequent suit by a creditor of estate 
to set aside the compromise and for damages for neg- 
ligence of administrator— Succession Act {X of 
1865), ss. 280 and 328. Administrator's liability 
for neglect to get in any part of the deceased's pro- 
perty. One P mortgaged certain prox^erty to H 
for fi.2,667. H sued P to recover the mortgage 
debt. Pending the suit, P died in 1878. There- 
upon A, the son of P, took out letters of adminis- 
tration to the deceased’s estate, and contested H's 
claim. H obtained a decree in the Court of first 
instance for the sale of the mortgaged property, and 
in execution of this decree the property was sold for 
RS10 and purchased by H. The decree was after- 
wards, viz., 1 on 2nd August 1883, reversed, on ap- 
peal, by the Assistant Judge. Thereupon H entered 
into a compromise with A, by which it was arranged 
that A should give up his claim under the appellate 
decree of the Assistant Judge, to be repaid by H the 
sum of RS1G which he had realized by the sale of 
the mortgaged property, and that H should pay to 
A R240 on account of his costs incurred in the suit 
and in taking out letters of administration. This 
compromise was effected on 16th November 1883. 
In the meantime, on 14th September 1883, the 
plaintiff had purchased from one B an old decree 
which was outstanding against the estate of the 
deceased P. On 10th September 1883, the plaintiff 
sought to execute this decree against the mortgaged 
property. Having failed in this attempt, the 
plaintiff filed a suit against A for a declaration that 
the compromise of the 16th November 1883 had 
been fraudulently effected with the object of de- 
feating his (the plaintiff’s) claim, and to recover 
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R1,000 as damages from the defendant on account 
of his fraudulent and negligent conduct as adminis- 
trator of his deceased father’s estate. This suit 
was dismissed by both the lower Courts, on the 
ground that, as there were other creditors who had 
claims against the estate, the plaintiff’s proper 
remedy was an administration suit, which would 
enable the Court to assess the claims of all the 
creditors : Held (reversing the lower Court’s de- 
cree), that the plaintiff was entitled to recover. 
By the compromise of the I6th November 1883, the 
defendant had given up his right under the Appel- 
late Court’s decree of the 2nd August 1883 to be 
repaid by H the sum of R810, and had thereby 
occasioned a loss to the estate of that amount. He 
was, therefore, liable to the plaintiff to make good 
the amount under s. 328 of the Succession Act (X 
of 1865), subject, however, to a deduction, under 
s. 280 of that Act, of the expenses incurred by him 
in obtaining letters of administration, and the costs 
of any judicial proceeding that might be necessary 
for administering the estate. Khuseubhai Nasar- 
vanji v. Hormajsha Phirozsha 

I. L. R. 17 Bom. 637 

3, Sale by administrator not 

so described — Administrators who are also heirs — 
Purchaser , title and rights of. Certain persons who 
were heirs of a deceased lady, and had also taken out 
administration to her estate, limited to certain Gov- 
ernment securities, sold such Government securities 
to a bond fide purchaser under a written instrument, 
in which the venders were not described as adminis- 
tors : — Held, that the failure to so describe them- 
selves did not affect the sale, inasmuch as they were 
entitled to sell either as heirs or administrators ; 
and although as heirs they could sell no more than 
their own shares in such securities, yet the entire 
purchase money having come to their hands, they, 
as ad ministrators, were bound to ad minister the same 
part of the assets of the estate, the. question 
whether they did so or not not being one which would 
affect the title of the purchaser. West of England 
and South Wales District Bank v. Murch , L. R., 23 
Ch D. 138, and Dorset v. Cartwright, L . R. 7 H. L. 
731, followed in principle. Preonath Karar v. 
Surja Cgomar Goswami . 1. L. R. 19 Calc. 26 

4* : • — — Sale of immovable 

property by administrator of deceased person— 
Title— Succession Act (X of 1865), ss. 179 and 
269— Administrator of trustee — Title of assignee 
of administrator as against cestui que trust — 
Priority . One Anna De Silva, a Christian in- 
habitant of Bombay, died intestate in May 1893, 
leaving her surviving a mi nor s on (the plain- 
tiff), her husband (defendant 1) and a daughter who 
died in infancy. Previously to her death, the de- 
ceased purported to purchase certain leasehold pro- 
perty situate in Bombay, the sale-deed of which was 
duly executed in her name. In August 1893 her 
husband (defendant 1), being called upon to make 
good a large sum of money for which he was respon- 
sible as cashier of Messrs, Graham & Co. of Bombay, 
handed over the title-deeds of the said property to 
two representatives of the firm, viz., J, F, N. Graham 
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and another, stating that his deceased wife Anna 
De Silva was* merely a trustee of it, and that the 
beneficial interest was vested solely in him. On the 
18th September, 1893, he executed a conveyance 
of the property to the said two representatives of 
Graham & Co. He was shortly afterwards convicted 
of criminal breach of trust, at the prosecution 
of Graham & Co. On the 1st November, 1893, 

J. F. N. Graham obtained a limited grant of letters 
of administration to the estate of Anna De Silva, 
under s. 221 of the Indian Succession Act (X of 1865). 
Subsequently Graham & Co. sold the property 
to the second defendant, the said J. F. N. Graham 
joining in the conveyance as administrator of 
Anna De Silva’s estate. In 1902 the plaintiff, as 
son and heir of Anna De Silva, brought this suit, 
claiming to recover his share of the said property, 
alleging that it belonged absolutely to his mother. 
The second defendant (the purchaser from Graham 
& Co.) denied that it had belonged to Anna De Silva. 
He alleged that it really belonged to her husband 
(defendant 1), who had paid for it, and for whom she 
was a trustee. He further contended that, in any 
event, he had a good title as against the plaintiff 
having purchased from the administrator of Anna 
De Silva’s estate. Held, that assuming that the pro- 
perty did belong to Anna De Silva, the second defend- 
ant had acquired an indefeasible title to it by virtue 
of the conveyance to him to which her administrator 
was a party. Her interest in it had vested in her 
administrator under s. 179 of the Succession Act (X 
of 1865), and under s. 269 he could dispose of it as he 
might think fit. Held, also, that even, if Anna De 
Silva held the property as trustee, the second defend - 
dant was entitled. The legal estate passed to her 
administrator, and he conveyed to the second defend- 
ant, who also obtained the equitable estate whexi he 
received the' title-deeds from Graham & Co. as 
assignees of the first defendant, who was one of the 
heirs of Anna De Silva and who asserted his own 
title to the whole property to the exclusion of the 
plaintiff. The second defendant’s title was, there- 
fore, complete unless he could have detected the 
falsehood of the first defendant’s claim by reasonable 
diligence, and there was nothing to show that he 
could. De Silva v. De Silva (19021 

I. X*. R. 27 Bom. 103 

5. Civil Procedure 

Code (Act XIV of 1882), ss . 13, 244— Succession Act 
(X of 1865), s. 282*— Execution sale— Suit by subsequent 
administratrix to set aside decree and sale — Fraud or 
collusion — Rateable distribution — Res judicata, — Pro- 
cedure in creditor's suit, against estate of deceased . A 
decree on an award having been passed against 
an administrator at the instance of a creditor of 
the estate represented by the administrator, certain 
property referred to in the award was purchased by 
the decree- holder in execution proceedings with the 
sanction of the Court. Afterwards an administra- 
trix appointed in the place of the administrator, 
having brought a suit to set aside the decree and the 
subsequent sale in execution on the ground that 
under s. 282 of the Succession Act (X of 1865) 
the decree-holder was entitled only to a rate. 
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able distribution among the creditors of the estate. 
Held, that in the absence of fraud or collusion the 
decree and the subsequent sale in execution could not 
be set aside. Held , further, that according to ss. 13 
and 244 of the Civil Procedure Code (Act XIV of 
1882) the decree having been executed, the execution 
bound the parties and all persons claiming through 
them, and that the question was. therefore, res judi- 
cata . Per Chandavarkar, J. The position of 
an executor or administrator, as the case may be, of 
a deceased person, as such person’s legal representa- 
tive, in whom all the property of the deceased vests 
as such by virtue of s. 179 of the Succession Act, 
may be said to be similar to that of the sebait of 
an idol. Prosunno v. Golab , L. R. 2 1. A. 145 , 
referred to and applied. A creditor’s action 
against the estate of a deceased person should be 
treated as an administration suit. Bai Meherbai 
v. Maganchand (1905) . I. L. R. 29 Bom. 96 

6. Administrator , suit 

by — “ Letters ” must issue before he can sue — Code of 
Civil Procedure { Act XIV of 1882), s. 50 and illus- 
tration (b) thereto — Non-suit. No suit is maintain- 
able when instituted by a person in his capacity as the 
administrator of the estate of a deceased person, un- 
less and until letters of administration are issued to 
him to entitle him so to sue in such representative 
capacity. Administrator- General of Bengal 
v. Lalit Mohan Roy (1908) . 12 C° W. N. 738 

7. Sureties — Admi- 

nistration bond — Letters of administration — Fraud — 
Administrator converting assets to his own use — Trans- 
fer of bond to Administrator- General — Succession Act 
(X of 1865), s. 242 — Contract Act {IX of 1872), s. 20 
—-Mistake. The appellant was one of two sureties 
of an administration bond given to the High Court 
at Calcutta, on the strength of which that Court 
on 15th August 1902 granted letters of adminis- 
tration to the estate of a person, who it was alleged 
in the petition had died in England intestate. 
The administrator, a member of a well-known firm 
■ of Solicitors in Calcutta, who represented him- 
self to be the attorney of a fictitious person called 
the next-of-kin of the deceased, got possession of 
the assets in India, which consisted of bank shares 
and converted them to his own use. It was sub- 
sequently found that he had obtained the letters 
of administration by fraudulent misrepresentation 
to the Court, of which fraud, however, the sureties 
were not cognizant. He absconded, but was ap- 
prehended, tried, and convicted. The grant of 
administration in his favour was cancelled and in 
May 1904 letters of administration, with the will 
annexed, were granted to the respondent, the Ad- 
ministrator-General of Bengal to whom the ad- 
ministration bond of 15th August 1902 was trans- 
ferred, and who brought a suit against the default- 
ing administrator and the sureties on the bond. 
The former did not appear. The first Court made 
a decree against the defendants for the amount of 
the proceeds of sale of the bank shares, which was 
upheld by a majority of the Court of appeal. Held, 
affirming the decision of the Courts in India, that 
ihe sureties were liable. The bond did not become 
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void, when the letters of administration were can- 
celled and, while they remained unrevoked, the 
grantee was to all intents and purposes administra- 
tor of the estate in India of the deceased, and for 
his acts and defaults as administrator the sureties 
were and remained responsible. Debendra Nath 
Dtjtt v . Administrator- General of Bengal 
(1908) . . . I. L. R. 35 Calc, 955 

s.e. 12 C. W. N. 802 
li. R. 35 I. A. 109 

ADMINISTRATOR-GENERAL. 

See Administration Bond. 

I. Ii. R. 33 Calc. 713 

See Illegitimacy . 11 R. L. R. Ap. 6 

See Letters of Administration. 

I. L. R. 4 Calc. 770 

See Succession Act, s. 282. 

I. L. R. 10 Calc. 929 

certificate of— 

See Interest Act, 1839. 

I. Is. R. 25 Calc. 54 

office of— 

See Administrator- General’s Act, s. 31. 

I. L. R. 21 Calc. 732 
I. L. E. 22 Calc. 788 
L. R. 22 I. A. 107 

See Statutes, Construction of. 

I. L. R. 21 Calc. 732 
I. L. R. 22 Calc. 788 
Ii. R. 22 I. A. 107 

. petition by — 

See Practice — Civil — Cases— Probate 
and Letters of Administration. 

I. L. R. 20 Calc. 879 
I. L. R. 26 Calc. 404 

rights of— 

See Appeal to Privy Council— Effect 
of Privy Council Decree or Order. 

I. Is. R. 22 Calc. 1011 
L. R. 22 I. A. 203 

1. Authority to pay debt 

barred by limitation. The Administrator- 
General of Madras is authorized to p.y a barred 
debt. Administrator- General v. Hawkins 

I. L. R. 1 Mad. 207 

2. Liability of Administrator- 

General in respect of breaches of trust by 
Intestate Executor. Held, per Norman, J. 
(Phear, J., dissenting), that the Administrator- 
General, who had taken out administration to the 
estate of an executor by whom a breach of trust 
had been committed by his pledging for his own 
benefit certain assets of his testatrix, and had re- 
deemed the said assets with office money and applied 
the money recovered as part of the defaulting 
executor’s estate, was not personally liable to make 
good the amount to the testatrix’s estate. Green- 
way®. Hogg-. . . Cor. 97 

2 Hyde 3 
Bourke A. O. C..1H 
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3. , Eight of retainer in satis- 

faction of his own debt. The Administrator- 
General appointed under Act VIII of 1855 has the 
same right of retainer in satisfaction of his own debt 
as that which an ordinary executor or administrator 
has. Ritchie v. Stokes . . 2 Mad. 255. 

4. — 


— Right of, to retain assets. 

Right of Administrator-General to retain assets in 
his hands in respect of contingent debts. Shep- 
herd v. Hoc Cor. 67 

5. — - Grant of letters of adminis- 

tration to— Act XXIV of 1867, s. 17. When 
ordinary ietters of administration to the estate of a 
deceased Hindu are granted to the Administrator- 
General under Act XXIV of 1867 (hut not under 
s. 17 of that Act), his title does not relate back to 
the death of the deceased, nor to the date of the 
Judge’s order directing such letters to be issued, but 
accrues only as from the date of the grant of such 
letters. Quaere: Whether, if letters are issued to 
%© Administrator- General under s. 17 of that Act, 
the case would be otherwise, or his powers greater. 
Lallchand Ramdayal v. Gumtibai Gbella. 
Pema v. Gumtibai . . 3 Bom. O. C. 140 

0. . Administrator- General’s Act 

(II of 1874), ss. 17 and 18— Order to collect assets 
— Decree against deceased’s estate passed prior to 
such order — Attachment of part of deceased’s estate 
subsequently to above order — Claim of Adminis- 
trator-General prior to that of attaching creditor. 
On the 16th April 1898, the plaintiff obtained an 
ex-parte decree against the defendant as heir and 
legal representative of his deceased father. Pre- 
viously to the date of the decree (viz., on 4th March 
1898), an order had been made by the High Court 
under ss. 17 and 18 of the Administrator-General’s 
Act (II of 1874), authorizing the Administrator- 
General to collect the assets of the deceased and 
ordering him, if necessary, to take out letters of ad- 
ministration to his estate. Cn the 29th April 1898, 
the plaintiff, under s. 268 of the Civil Procedure 
Code (Act XIV of 1882), attached certain money 
in the hands of a third party clue to the deceased’s 
estate. On the 2nd July 1898, letters of adminis- 
tration were granted to the Administrator- General. 
Held, that as against the Administrator- General, the 
attachment was void ab initio. At the date of 
the decree obtained by the plaintiff, the Adminis- 
trator-General was entitled, by virtue of the High 
Court’s order, to take possession of the estate of 
the deceased. As soon as that order was made, his 
right to possession became paramount, and ex- 
cluded that of the defendant (the son of the de- 
ceased), who was then no longer entitled to recover 
payment of debts due to his father. A decree, 
therefore, subsequently obtained against the defend- 
ant could not, as against the Administrator-General, 
confer any rights on the decree-holder, who 
could not stand in a better position than the defend- 
ant, his -judgment-debtor. Under ss. 278 and 280 of 
the Civil Procedure Code the Administrator Gene- 
ral had the right to have the attachment removed, 
because he was exclusively entitled, at first by rea- 


son of the order under s. 18 of Act II of 1874 and 
subsequently by his letters of administration, to 
recover the debt, and was not subject to any decree 
which affected his title. Lalchand Ramdayal v. 
Gumtibai, 8 Rom. 140 , distinguished. Bhaiji 
Bhtmji v. Administrator- Gen ee al of Bombay 
I. JG. R. 23 Bom. 428 

7. — Administrator - 

General of Bengal — Sanction to prosecute — Ad- 
ministrator to estate of deceased person — Public 
servant, offence by — Criminal Procedure Code 
( Act V of 1898), s. 197 — Calcutta Municipal 
Act (Bengal III of 1899), ss. 320 , 674. The 
Administrator- General of Bengal, who was 
appointed by the High Court administrator to the 
estate of a deceased person, was served with a notice 
by the Calcutta Municipal Corporation under s. 820 
\1), cl. (6), of Bengal Act III of 1899, requiring him 
to remodel a privy on certain premises belonging to 
that estate. In consequence of his not complying 
with the requisition he was prosecuted under s. 574 
of the Act. At the trial it was contended that, as> 
the Administrator- General of Bengal was a public 
servant not removable from his office without the 
sanction of the Government of India, he could not, 
under the terms of s. 197 of the Criminal Procedure 
Code, be prosecuted without the sanction of such 
Government. Held, that the sanction of Govern- 
ment was not necessary for the institution of the 
prosecution, s. 197 of the Criminal Procedure Code 
not being applicable to a case like the present 
that the Administrator-General of Bengal was in 
charge of the premises, in respect of which the- 
offence charged w r as said to have been committ- d, 
not by virtue of his office, but by virtue of his ap- 
pointment by the Court as administrator to the 
estate of the deceased ; and that he was charged 
with having committed the offence in the latter 
capacity. Nando Lai Basah v. N. N. M it ter, 
I. L. R. 26 Calc. 852, followed. Corporation of 
Calcutta v. Administrator- General of Bengal 
(1903) . . . I. L. R. 30 Calc. 927; 

7 C. W.lfl. 750 . 
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Code , s. 424 — Suit against Administrator-General, if 
notice necessary — Administrator-General, if public 
officer — Administrator-General’ s Act (1,1 of 1874 and 
V of 1902). All estates in the hands of the Adminis- 
trator-General are held by him as Administrator- Gen- 
eral, i.e., as a public officer, and in any suit instituted 
against him in respect of any act purporting to le 
done by him in his official capacity he is entitled to 
notice under s. 424 of the Civil Procedure Code. 
The phrase “ cause of action ” in s. 424, Civil Pro- 
cedure Code, should not be too narrowly construed, 
the object of the section being merely to inform the 
defendant of the ground of complaint. Secretary 
of State v. Perumal Pillai, I. L. R. 24 Mad. 279, and 
Bachhu Singh v. Secretary of State, I. L. R. 25 
All. 187, 191, followed. The portion of s. 424, 
Civil Procedure Code, relating to the notice contain- 
ing a statement that such notice has been left and 
delivered in the manner prescribed by the section is 
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separable from the earlier portion, which deals with 
the delivery of the notice two months before suit. 
If is only when notice is not given that the suit is 
liable to be dismissed. The suit, however, may be 
proceeded with, if notice has been given in the man- 
ner prescribed., and subsequently the plaint is 
amended in order to state that fact. Bholaram 
Chgwdhury v. Administrator- General (1904) 

S C. W. 35T. 913 

9. ■— ~ — — _ Suit against Ad- 

ministrator- Genera l— Civil Court — ■Jurisdiction — - 
Bombay Civil Courts Act (XIV of 1869), s. 32, 
A suit against the Administrator-General as 
representing the estate of a deceased private 
individual must- be brought in the District 
Court and not in the Court of a Subordinate 
Judge, by virtue of s. 32 of the Bombay Civil Courts 
Act (XIV of 1869). Antone v. Administrator- 
General of Bombay (1904) 

I. In R. 28 Bom. 529 

10. Administrator- 

GeneraVs Act (II of 1874), s. 18 — Administrator - 
General holding s tate under s. 18, position of — Ad- 
mini i> irator - General, what payments can be made by. 
The Administrator- General holding an estate under s. 
18 of the Administrator- General’ s Act is in no better 
position than a private administrator. Pending 
grant of letters of administration, he can only make 
payments for the benefit of, or for the preservation 
of, the assets of the estate. He cannot make any 
payment to the prejudice of the estate. Morgan v. 
Thomas, 8 Exch. Hep. 802 9 307 , referred to. 
Haei Das Butt. In the gocds of (1906) 

11 C. W. 1ST. 193 

ADMINISTRATOR-GENERAL’S ACT 

(VIII OE 1855). 

See Letters of Administration. 

1 Bom. 103 
1 Ind. Jui\ O. S. 139 
Bourke Test 6 

1. Recall of letters of adminis- 

tration granted to Administrator-General— 

Commission. When letters of administration which 
had been granted to the Administrator-General of 
Madras were recalled, and he had merely taken 
manual possession of cash, Government promissory 
notes, and the title deeds of leaseholds belonging to 
the deceased, the High Court, under s. 22 of Act 
VIII of 1855, allowed him commission at the rate 
of 2J per cent, on the cash and the value of the 
notes, but refused to allow it on the leaseholds. In 
the goods of Simpson . . . 1 Mad. 171 

2. Danger of misappropriation 

— Debts of deceased person . The bare possibility 
that the Act of Limitation may ultimately become 
a bar to the recovery of assets is not such danger of 
misappropriation as warrants the granting to the 
Administrator- General of an order under s. 12 of Act 
VIII of 1855. Semble : A debtor to the estate of a 
deceased person cannot apply for an order under 
that section. In the goods of Girdir Das 
Vallaba Das .... 1 Mad. 234 


ADMINISTRATOR-GENERAL’S ACT 
(VIII OB 1855) — contd. 

Act XXIV of 1887, s. 15 — 

See Illegitimacy . 11 B. E. B. Ap. 6 
— s. 17— 

See Administrator-General. 

8 Bom. O. C. 140 

s. 33— Bight to payment out of 

assets — Distribution of assets. Plaintiff, on the 
15th June 1868, immediately after the death of his 
debtor, brought a suit against the debtor’s widow 
(1st defendant) for recovery of the debt, and, be- 
fore judgment, obtained attachment and sale of 
property of the deceased, the sale-proceeds being 
kept in deposit in the Court. These proceedings 
took place in June and July : and on the 15th Aug- 
ust administration was granted to the Adminis- 
trator-General, the widow not having taken out ad- 
ministration. On the 28th September, the Ad- 
ministrator-General was, bn plaintiff’s application* 
made defendant in place of the widow, and the suit 
proceeded against him to decree. Before plaintiff 
applied to execute this decree, the amount of the 
sale-proceeds was, by the direction of the Civil 
Judge, handed over to the Administrator-General ; 
accordingly, on this ground, plaintiff’s application 
to the District Munsif for execution was rejected. 
He appealed unsuccessfully to the Civil Court. 
Held, on special appeal, that s. 33 of Act XXIV of 
1867 took away plaintiff’s right to payment other- 
wise than rateably with the other creditors. Hani- 
nabaltj Sannappa v. Cook . . 6 Mad. 346 

s. 60— 

See Res Judicata— Adjudications. 

I. L. B. 3 Calc. 340' 

See Review — Orders subject to Re- 
view . . I. L. B. 3 Calc. 340 

ADMINISTRATOR-GETTER AD’S ACT 
(II of 1874). 

See Administration Bond. 

I. L. R. 33 Gale. 713 

See Administrator-General. 

See Letters of Administration. 

I. L. R. 4 Calc. 770 

See Limitation . I. D. R. 30 Bom. II 
See Possession I. L. R. 33 Cale. 1015 

See Statutes, construction of. 

I. D. R. 21 Calc. 732 
I. L. R. 22 Cale. 788 
L. R. 22 I. A. 107 

ss. 12, 16, and 17— 

See Practice— Civil Cases— Probate 
and Letters of Administration. 

I. L, R. 20 Cale. 87® 
I. B. R. 26 Calc. 444 
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ADMUSTISTRATOK-GENEEAIi’S ACT 
(II OP 1874) — contd. 


ADMIN*ISTBATOE-GEFEEAL 9 S ACT 
(II OP 1874) — contd. 


. s. 17 — Probate and Administration 

Act (V of 1881), ss. 31 and 32 — Administrator- 
General taking possession without prior order of 
Court — Conflict between Administrator -Genera l 
and Court of Wards — Nominee of Court of Wards 
if can be appointed administrator — Zemindaris, 
The Court of Wards, as such, cannot be appointed 
Administrator. There is nothing, however, to 
prevent this Court, in certain circumstances, e.g., 
in this case where the testator wished the minor’s 
estate to be entrusted to the Court of Wards, from 
appointing the nominee of the Court of Wards (in 
most instances the manager) Administrator of the 
testator’s estate with the Will annexed under s. 31 
of the Probate and Administration Act. Held , on 
the facts of this case, that the Administrator-Ge- 
neral ’s taking possession of the estate of the testator 
was -illegal. In the goods of Troylucko Nath 
Biswas (1905) . . . 10 0. ¥, E 241 


s. 18— 


See A d mi nt is trator- General . 

11 C, W. 1ST. 193 


See Parties — Substitution op Parties— 
Appellants . . 21 Bom. 102 


s. 27— 


See Letters Patent, High Courts, cl. 15 

I. L. B. 1 Mad. 148 


Commission payable to— Col- 
lection of debts . Where there lias been only collec- 
tion, but no distribution of the assets by the Admi- 
nistrator-General, an order under s. 27, Act II of 
1874, allowing commission at a certain rate, ought, 
in accordance with the rule laid down in s. 54 of the 
Act, to award only half of the full commission 
of 5 per cent. In the goods of Chengalroya 
Naiker, Somasundaram Cketti v, Administra- 
tor-General . . I. 'Ii. B. 1 Mad. 148 


s. 31— 


See Appeal to Privy Council— Effect 
of Privy Council Decree or Order. 

I. Ii. R. 22 Calc. 1011 
L.R. 22 I. A. 203 


: 1, . — _ — Transfer to Admi- 

■ nistmtor-General by Hindu executor — Hindu Wills 
Act {XXI of 1870), s. 5 — Succession Act {X of 1865), 
ss. 179 , 187, and 191 — Probate and Administra- 
tion Ad ( V of 1881 ). H L M, a Hindu, died on the 
22nd February 1891, leaving property in Calcutta 
and leaving a will, dated 5t£ August 1889. The 
executors appointed by the will took out probate on 
the 17th March 1891, and on the 14th August 1893 
executed a deed, by which they purported, under s. 
31 of the Administrator-General’s Act (II of 1874), 
to transfer all estates, effects, and interests vested in 
them to the Administrator-General of Bengal : — 
Held by Prinsep and Trevelyan, JJ„ affirming 
the decision of Sale, J, (Petheram, C.J., dissent- 


ing), that the transfer was not a valid one. The exe- 
cutor of a Hindu testator has no power to transfer 
the property of the testator to the Administrator- 
General under the terms of s. 31 of Act II of 1874, 
That section applies only to the executors and ad- 
ministrators of persons of the class mentioned in s. 16 
of the Act, that is to say, persons not being Hindus, 
Mahomedans, or Buddhists. Per Petheram, C.J., 

( contra ) The transfer was a valid one. Even if s. 5 
of the Hindu Wills Act (XXI of 1870) were sufficient 
to prevent such transfer to the Administrator- 
General under s. 30 of the Administrator- General’s 
Act of 1867, which is by no means certain, a Hindu 
executor has power, if not since the passing of the 
Hindu Wills Act, at any rate since the coming into 
force of the Probate and Administration Act ( Y of 
1881), to transfer his interest and estate under a. will 
to the Administrator-General, as constituted under 
Act II of 1874. The course of legislation with v 
reference to the creation of the office of the Adminis- 
trator-General and to his duties and powers 
reviewed and considered in construing Act II of 
1874. Administrator-General op Bengal v. 
Prem Lall Mullick . I. L. R. 21 Calc. 732 


Held (on appeal) by the Privy Council, that the 
right of executors to devolve the property of their 
testator, with all powers and duties relating to its ad- 
ministration, upon the Administrator -General, con- 
ferred by s. 31 of Act II of 1874, is not confined to 
any particular class of executors or of estates. The 
right is given to any executor in whom estate of the 
deceased has been vested by virtue of the probate 
upon the one condition that the Administrator- 
General shall consent. It is not required that in a 
consolidating statute each enactment, when traced 
to its source, must be construed according to the 
state of things which existed at a prior time when it 
first became law : the object being that the statutory- 
law bearing on the subject should be collected and 
made applicable to the existing circumstances : .nor 
can a positive enactment be annulled by indications 
of intention, at a prior time, gathered from previous 
legislation on the matter. Executors, having 
obtained probate of the will and possession of the 
estate of a Hindu testator, executed a deed, pur- 
porting to be in terms of s. 31, Act II of 1874, 
transferring the property, vested in them by the 
probate, to the Administrator- General : — Held , 
reversing the judgment of a majority of the Appellate 
Court, and affirming that of the Chief Justice, that 
this transfer was valid under that section. Ad- 
ministrator-General of Bengal v, Premlal 
Mullick . . . I. D. R. 22 Calc. 788 

L. R. 22 I. A. 107 


2. Transfer by exe- 

cutors to Administrator-General. Where the exe- 
cutors of a will transfer their interest in the 
estate of the deceased under s. 31 of the Adminis- 
trator-General’s Act to the Administrator- 
General : — Held, that such a transfer w'ould only 
transfer such powers of disposition over the 
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ADMINISTRATOR- GENERAL’S ACT 
(II OF 1874) — contd. 

the executors themselves possessed. 


a Receiver, but only on realizations made and 
handed over to him by such Receiver. Per Sale, 
•/ . The entire rents of a re venue -paying estate, 
when collected by the Administrator-Genera), 
become the “ property 55 of the estate in his hands 
and the application of such property in the payment 
of revenue is a distribution of such property in due 
course of administration. In this sense the property 
of a deceased person applied in payment of revenue 
is “ an asset ” within the meaning of the Adminis- 
trator-General’s Act and as such is chargeable with 
commission. Watkins v. Sarat Chunder, Ghose 
Moulick (1904) . . 1. 1*. R. 31 Calc. 572 

s. 54 — Commission — u Collection of 

Assets Meaning of. Under s. 54 of Act II 
of 1874, the Administrator- General is entitled to 
charge commission on the collection and distribution 
of all assets. “ Collection of assets ” implies the 
doing of some act in connection with such assets. 
Where part of the estate consisted of a zamindari ef 
which the testator had granted a patni lease subject 
to payment of a fixed rental, and part of the zamin- 
dari had been acquired for public purposes, the com- 
pensation money being by arrangements divisible be- 
tween the estate and the patnidar in certain propor- 
tion : — Held, that the Administrator-General was 
entitled to charge commission on the rents actually 
collected by him and on the amount apportioned 
to the estate, but not on the corpus of the zamindari 
estate. In the goods of Simpson, 1 Mad., 171 , 
followed. In the goods of Courjon 
taa I.D.R. 2 5 Calc. 65 

s. 56— 

; - See Executor . I. L. R. 22 Calc. 14 


estate ai 

In the goods of Nendo Lall Mullick 

I. L. R. 23 Calc. 908 

s. 35— 

• See Costs— Costs oet of Estate. 

I. Xi. R. 10 Bom. 248, 350 

-Suit or Appeal only partly 

. I.D.R. 12 Calc. 357 

See Succession Act, s. 2S2. 

I. L. R. 10 Calc. 929 

s. 35 — Eight of creditors to im- 
mediate payment in full if assets sufficient— 6 ' Bale- 
able payment ,**■ meaning of- — Costs — Meaning of 
“shall be liable to pay "—Succession Act (X of 
1865), s. 282— Probate and Administration Act 
(V of 1881), s. 104. In a suit by a creditor, if 
his demand be uncontested or proved and the 
executor admits assets, the plaintiff is entitled, at 
the hearing to an order for immediate payment with- 
out taking the accounts. The admission of assets 
for the payment of a debt is also an admission of 
assets for the purposes of the suit, and extends to 
costs if the Court thinks fit to give them. There is 
nothing in s. 35 of the Administrator- General’s Act 
(II of 1874) which qualifies or restricts or otherwise 
interferes with the right of a creditor to demand im- 
mediate payment of his claim in full when the xealiz- 
able assets in the hands of the Administrator- 
General are sufficient for the immediate payment 
of all claims in full. The “ rateable payment ’ 
referred to in the above section as well as in s. 282 


See Costs— 

DECREED 


See Res Judicata — Adjudications. 

I. L. R. 3 Calc. 340' 

See Review — Orders subject to 

Review « I. L. R. 3 Calc. 340 

ADMINISTRATOR-GENERAL’S ACT 
(V OF 1902). 

, s. 4, cl. 2 — Trusts Act {II of 1882), 

s. 72 — Discharge by Court of an executor 

Vesting of property in the continuing executor . 

The Court has power to discharge an executor on his 
own application, if a proper case be made out. An 
executor so discharged remains liable for anything 
he has done or left undone, while an executor— it 
only relieves him from the duties of his office from 
the date of discharge. Ex parte Amerchand 
Madhowji (1905) . I. L. R. 29 Bom. 188 

ADMINISTRATOR PENDENTE LITE. 
See Hindu Law. 

I. L. R. 35 Calc. 276 

1. — Final decree — Administrator pen- 

dente lite , position of — Termination of his — 
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ADMENISTBATOB PENDENTE LITE— 
concld. 


Executor de son tori. — Principles, if applicable to 
Hindus. The functions of an Administrator 
pendente tile terminate on the pronouncement of 
the final decree. Badhika Mohon Boy v. 
Bonnerjee (1905) . . 10 C. W. N. 560 

'2. position of, after suit — Interference 

— Executor de son tort — Applicability of prin- 
ciple to Hindus. On the termination of the 
appointment of an administrator pendente lite 
in respect of the property of a Hindu, if he continues 
to hold and deal with the property in the same way 
as he did prior to the date when his appointment 
came to an end, he can be sued as a quasi executor de 
son tort. Kshitish Chandra Acharjya Chow- 
dhury v. Badhika Mohun Boy (1907) 

12 G. W.N. 237 
I. Ii. R. 35 Calc. 276 


ADMIRALTY ACTS. 

See Jurisdiction — Admiralty. 


ADMIRALTY COURT, PRACTICE 
OP— 

See Practice — Civil Cases — Admiralty 
Court . I. L. R. 22 Calc. 511 
See Ship, arrest op 15 E. L. R. Ap, 3 


ADMIRALTY OR VICE-ADMIRALTY 
JURISDICTION. 

See Costs — Special Cases — Admiralty 
or Vice- Admiralty. 

I. L. R. 17 Calc. 84 


See Letters Patent, High Court, 

cl. 15 . . I. L. R. 17 Calc. 66 


— Admiralty jurisdiction — Arrest of a steam- 
ship, application for — Damage done “ by a ship ” — 
Maritime lien , for damage — Injury caused to one 
ship by wrongful act of another — Ship as “ Instru- 
ment of mischief 55 — Action in rem — 53 and 54 Viet., 
c. 27. To establish a maritime lien for damage 
against a ship, the damage must he the direct result 
of some unskilful or negligent conduct of those in 
charge of the ship which does the mischief, the ship 
herself being the “instrument of mischief.” The 
steam-ship T, while lying in dock, discharged a large 
quantity of oil, which, floating on the dock- water 
and becoming ignited, caused considerable damage 
to another steam-ship, G, lying in the same dock. 
The charterers of the latter applied for the arrest of 
the former, alleging that they were entitled to bring 
an -action in rem against the owners of the ship T. 
The application for arrest of the ship T was refused, 
she not being the direct cause of the damage, and 
the applicants not having an action in rem in the 
Admiralty Court against the owners of that ship. 

The Vera Cruz, No. 2, L. JR., 9 P. D. 96; 

Gurrie v. M* Knight [1897] A. C. 97, referred 

to. The Industrie , L. E. 3 Ad. and Ecd . , 

303 ; The Bataver, L. R. 15 P. D. 37 ; The 
Clara Killam , L. E. 3 Ad, and Ecd . 161; 


ADMIRALTY OR VICE-ADMIRALTY 
JURISDICTION — concld, 

and The Energy , L. E. 3 Ad. and Ecd . 48 s 
distinguished. The “ Telena ” (1901) 

I. L. R. 29 Calc. 402 
6 a W. N. 773 


ADMISSIBILITY IN EVIDENCE, 

See Compromise decree 13 C. W. N. 217 
See Deposition . 13 C. W. N. 409 


ADMISSION. 


Col. 


1. Admissions in Statements and 

Pleadings .... 220 

2. Admissions by, or against, 

Third Persons .... 228 

3. Miscellaneous Cases . . 232 

See Bengal Tenancy Act, s. 120. 

13 a W. N. 135 

See Burden op Proof. 

L L. R. 29 All. 184 

See Estoppel. 

See Pleader — Authority to bind 
Client. 

See Pleading . . 13 C. W. N. 82 

See Variance between Pleading and 
Proof — Admission of part of Claim. 


— by legal practitioner — 

See Counsel . . 6 C. W. N. 82 

See Pleader — Authority of, to bind 
Client . . 7 C. W. N. 351 


1. ADMISSIONS IN STATEMENTS AND 
PLEADINGS. 


I. Statement of Party — Evidence . 

A statement made by a party is not, ipso 
facto, conclusive against him, though it may he used 
against him and may be evidence, more or less 
•weighty, possibly even conclusive, according to the 
circumstances of each case, and the result come to by 
judicial investigation. Ayetun v. Ramsebuk Pod- 
dar 12 W. R. 156 


2. Evidence Act (I 

of 187 2), s. 115 — Estoppel — Admission on point 
of law. An admission on a point of law is not 
an admission of a “ thing ” so as to make the 
admission matter of estoppel within the meaning 
of s. 'll 5 of the Evidence Act, Jotendro Mohun 
Tagore v. Qanendro Mohun Tagore , 9 B. L. E. 
377: L. E. I. A. Sup. Vol., 47, mA Gopee LoU 'V* 
Ghundraolee Buhoojee, 11 B. L. E. 391 , referred 
to. Jag want Singh v . Silan Singh 

I. L. R. 21 All. 285 


8. — — — — — Proof of contents 

of document. The statement of a party to a suit 
is admissible evidence against him to prove the con- 
tents of a written instrument. Muttukaruppa 
Kaundan v. Rama Pillai . . 8 Mad. 158 
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.ADMISSION— contd. 

1. ADMISSIONS IN STATEMENTS AND 
PLEADINGS— cobM. 

4. Proof of contents 

, of document. The case of Muttukaruppa Kaundan 
v. Rama Pillai , 3 Mad. 158 , applies to the defend- 
ant’s admission, of a transaction embodied in a 
written document not receivable in evidence, and is 
no authority whatever for construing a document, 
present to the Court, upon a defendant’s admission. 
Mahalatchmi Ammal v. Palani Chetti 

0 Mad. 245 

5. Statement in former suit — 

Evidence Act , 1872 , s . . 18. A statement made by 
the defendant in another suit may be used as an 
.admission within the meaning of s. 18 of the Evi- 
dence Act. Hurish Chunder Mullick v. Pro- 
•sunno Coomar Banerjee . 22 W. B. 303 

Lalla Jugdeo Sahoy v. Digambur Boy 

22 W. R. 304 note 

KAseeee Kishore Boy Chowdhry v. Bama Soon- 
duree Debia Chowdhrain . 23 W. R. 27 

6. — Statements filed in 

Court. In a suit by a daughter for property 
left by her father, in which the defendants relied 
upon certain admissions said to have been made by 
plaintiff relinquishing the share in the inheritance 
left by her father, and in which they also set up 
, a will of the father conveying the property to others, 

the lower Court should have enquired into the 
genuineness of the will, and required the defendants 
to prove that the admissions, which plaintiff im- 
pugned, emanated from her, or from some one duly 
authorized by her to make them. The mere fact 
that the admissions were contained in statements 
filed in a Court of Justice in her name does not 
necessarily prove that they were made by her. 
Asmutoonissa Bebee v. Atta Haeiz 

8¥.E. 46S 

7. .... In a former suit 

bv A against his agent for an account of the col- 
lections of a certain share in land B intervened 
and was made a party. In that suit the Court 
declared A to be the zamindar, and as such entitled 
to the rents and to an account. Held, that that find- 
ing was binding against B in a subsequent suit 
. against him by A for recovery of the same share. 

Similarly, an admission made by B in the former suit 
is evidence against him quantum valeat in the sub- 
sequent suit. Sheo Surn Singh v. Bam Khel- 
awan Singh . . . . 14 W. R. 165 

8. Admissions made in former 

arbitration Proceedings. Admissions, etc., 
made by the parties in a former arbitration proceed- 
ing may be used against them in evidence in a subse- 
quent suit. Hhronath Sircar v. Preonath Sir- 
car 7 w. R. 249 

9. Admissions in former suit. 

Also admissions made in a former suit. Obhoy 
Gobind Chowdhry v. Beejoy Go bind Chowdhry 

9W.R. 162 


ADMISSION— .confd. 

I. ADMISSIONS IN STATEMENTS AND 

PLE ADIN GS — contd. 

— Acceptance in 

evidence of map as correct in former suit. Where the 
defendants in a boundary suit accepted in a former 
suit a particular map as correct, their accept tnce is 
legal, _ though not conclusive, evidence ' against 
them in the boundary suit, r nd is tantamount to an 
admission, and stands upon a very different footing 
from the decree in the first suit. Gordon Stuart 
and Co. v. Beejoy Gobind Chowdhry 

8 W. R. 291 

II. — - Deposition. A 

copy of a defendant’s deposition in a former suit 
having been put in by plaintiff at a late stage of the 
case, when defendant had no means of explaining 
away any supposed admission therein : — Held , that 
the first Court was wrong in accepting the same as 
an admission binding on defendant, and that the 
lower Appellate Court was right in sending for the 
defendant and examining him on the subject. Ko- 
murooddeen v. Monye Mundle . 16 W. R. 220 

12. Suit of different 

nature. Admissions made by a defendant in other 
suits brought against him by third parties cannot be 
treated as estoppels in •* suit to recover possession of 
a different property under different circumstances. 
Wise v. Rubba Khatoon . 19 W. R, 299 

13. — Plaintiff sued in 

the Revenue Court for the recovery of rents fraudu- 
lently misappropriated by defendant, and upon de- 
fendant’s allegation that plaintiff was etmamder or 
g^masta and nob ijarader, the Deputy Collector 
dismissed pi? in tiff’s si it for want of jurisdiction. 
Plaintiff then sued in the Civil Court, the defendant 
again raising the plea of non-jurisdiction. Held, 
that any admission or allegation of the defendant in 
the former suit, pub in evidence by the plaintiff, was 
amply sufficient to support the plaintiff’s allegation 
in this suit that he had been etmamdar. Bhtjgwan 
Chunder Dutt v. Mechoo Lall Chuckerbutty 

17 W. R. 372 

14. — Suit for resump- 

tion of lands — Previous suit to assess the lands — 
Evidence. An admission by a jagirdar in a suit 
brought by Government to assess the lands, that the 
lands were comprised in a zamindari, is evidence of 
that fact in a suit by the zamindar to resume those 
lands. Forbes v. Mir Mahomed Take 

5 B. L. R. 529 
14W.R.P. C. 28 
13 Moo. I. A. 438 

15 . Agreement to pay 

interest. In a former suit, plaintiff, mortgagor, 
under a usufructuary mortgage, claimed recovery of 
the mortgaged property, on the allegation that there 
had been a satisfaction of the principal sum by reason 
of the profits of the estate exceeding 12 per cent, in- 
terest.. but having failed to prove that allegation, his 
suit was dismissed. He now sued for the recovery 
of the property under an ekrarnamah which did not 
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ADMISSION —contd. 

X. ADMISSIONS IN STATEMENTS AND 
PLEADINGS — -contd. 

stipulate for payment of interest. Held, that the 
case put forward by plaintiff in the former suit did 
nob amount to an admission that there was an agree- 
ment to pay 1 2 per cent., and that he was entitled to 
restoration of the property on payment of the prin- 
cipal alone. Prosunno Coomar Mookerjbe v. 
Ruldeo Narain Singh . . 18 W. B. 62 


16 . 


. landlord and ten ant— Ad- 


mission by a co-tenant. An admission by a co- 
tenant as to who is the landlord of a holding is not 
binding on the other co-tenants. Kali Kishore 
Chowdhry v. Gopimohan Roy Chowdhry 

2 C. W. N. 166 


17. , 


. Admission by one of several 


joint tenants — Suit for rent. A suit for rent 
having been brought against two persons as joint 
tenants, and a decree passed thereon in favour of the 
plaintiff, but for a less amount than that claimed by 
him, an appeal was preferred by the defendants ; but 
subsequently, pending the hearing of the appeal, one 
of them filed a petition admitting the correctness of 
the amount claimed by the plaintiff, and stating his 
willingness to pay half of such amount. Held, that 
the admission of the one defendant did not bind the 
other; and that, notwithstanding such admission, 
the suit having been brought against the defendants 
as joint tenants, a separate decree for half the 
amount admitted could not be made against the 
defendants who made the admission. Chun- 
DERESHWITR NARAIN PERSHAD V. ChUNI AhIR 

9C.L.R. 359 

IS, Admission made by one 


eo-sharer — Admissibility of, against the others- 
Evidence Ad ( I of 1872), s. 18. In a suit between a 
zamindar and his ijaradars for rent, a person, who 
was one of several jotedars in the mahal, was called 
as a witness for the zamindar, and admitted the fact 
that an arrangement existed whereby he and his co- 
jotedars had agreed to pay rent to the zamindar 
direct ; that suit was decided in favour of the zamin- 
dar. The ijaradars then brought a suit against the 
jotedars, amongst whom was the witness above men- 
tioned, to recover the sum which the jotedars ought 
to have paid to the zamindar direct, and which the 
ijaradars had been decreed to pay. The jotedars 
disclaimed all liability to pay rent to the ijaradars ; 
in this suit the evidence given by the ) otedar in the 
zamindar’ s suit was received as evidence on behalf of 
the plaintiffs against all the defendants. Held , that 
the evidence was admissible. Kowsulliah Stjndari 
Dasi v. Mukta Sundabi Dasi 

I. L. B. 11 Calc. 588 

19. — Indivisibility of, as evidence 

— Whole admission. Where a person uses the 
admission of another as evidence, the whole admis- 
sion must be put in. He cannot put in half and ex- 
clude the other half. Those who have to decide 
upon the evidence are not bound to believe the whole 
or the statement. Nilmoney Singh Deo v. Bama- 
ko ograh Roy . * « 7 W. B. 29 


ADMISSION* — contd. 

1. ADMISSIONS IN STATEMENTS AND 
* PLEADINGS — contd. 

Goloke Chunder Chowdhry v. Magistrate' 
of Chittagong . . .25 W. B. Cr. 15 

20. Plaintiff relying- 

on admission of defendant. A plaintiff abandoning 
his own case and falling back on the admissions of 
the defendant is bound to take these admissions as 
they stand and in their entirety. Tarinee Pershad 
Sein v. Dwarkanauth Rukheet 15 W. B. 451 


21 . 


Effect of, as to 


co-defendants. A defendant’s admission, if taken at 
all, must be taken as a whole ; but it cannot bind co- 
defendants. - Niamutoollah Khadim v. Himmut 
Ali Khadim . . . . 22W.R. 519 


22 . 


Pleadings. The 


rule that when an admission is relied upon by a 
party to a suit as against his opponent it must be 
taken in its entirety, does not apply to pleadings. 
Brojo Raj Kishoree v. Bishonath Dutt 

W. B. 1864, 305 

23. Pie ading s. A 

statement under Act VIII of 1859 is not in the 
nature of confession and avoidance as in English 
pleading, where the confession is considered as an 
admission of the party, and the avoidance has to be 
proved. The statement of one party, if used as 
evidence against him by the other, must be taken 
altogether, and not in part. Probhoo Doss v. 
Sheonath Roy . W. B. 1864, Act X, 27 

Sooltan Ali v. Chand Bibee . 9 W. B. 130' 

24. - Qualified statement — Writ- 

ten statement. Per Macpherson, J. The opinion 
of the full Bench in Pulin Beharee Sen v. Watson, 
9 W. R . 90, was that, if a party makes a qualified 
statement, that statement cannot be used against 
him apart from the qualification ; not that, if a man 
makes a series of independent unqualified statements, 
those statements cannot be used against him. That 
case goes no further than to lay down that an unfair 
use is not to be made of a man’s written statement,, 
by trying to convert into an admission by him that 
which he never intended to be an admission. Bai- 
kantanath Koomar v. Chandramohan Chow- 
dhry . XB.Ii/r. A. C. 133 : 10 W. B. 190 

See Pulin Beharee Sen v. Watson 

B. L. B. Sup. Vol. 904 
9 W. B. 190 

Sooltan Ali v. Chand Bibee 9W.R. 130 

Judoonath Roy v. Buroda Kant Roy 

22 W. B. 220 

25. — Admission in pleading— 

Description of plaintiff. In an action of contract 
brought by the assignee of a bankrupt against a 
debtor, the defendant pleaded that he had not con- 
tracted “ in the manner the plaintiff assignee as 
aforesaid stated.” Held, that the form of plea was 
not an admission of the plaintiff’s title as assignee, 
hut was only used in reference to the description the 
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ADMISSION — contd. 

1. ADMISSIONS IN STATEMENTS AND 
PLEADINGS— contd, • 

plaintiff had given of himself in the declaration. 
Clark v, Rouplall Mvllick and Clark 
Dogrgamoney Dossee * 2 Moo. I. A. 

20 , — — — Onus of proof. 

In a suit for confirmation of possession of, and decla- 
ration of title to, land alleged to have been pur- 
chased at a private sale from the wife (8 S) o f 
a judgment-debtor who had come into possession 
of the* land by gift from her husband, defendants 
claimed to be bond fide purchasers from 8 S, to 
whom, they alleged, the property really belonged, 
and who had been all along in possession. The sub- 
stance of the defence was that, “ even granting that 
any such papers ” (as a hibbah and a deed of sale) 

« were written between the parties, this can avail the 
plaintiff nothing, as the deeds were fraudulent.” 
Hdd, that there was no such admission on the part of 
the defendants as shifted the burden of proof upon 
themselves. Hurish Chunder P Ay 1 , v. Radha 
Nath Sein^ • * • II w. B. 328 

27 . Agreement admitted in 

pleading. Where, in a suit for specific per- 
formance of an agreement, the defendant admitted 
in his written statement the terms of the agreement 
and its execution :—Held , that the plaintiff 'was not 
called upon to prove the execution of the agreement 
or to put it in evidence. Burjorji Cursetjx 

Panthake v. Muncherji Ktjverji 

I. L. ft. 5 Bom. 143 

28 . Admission of title in plead- 
ing Suit for possession of land — Plea of limita- 

tion. The circumstance that the defendant has in 
his written answer set up a defence merely of the 
statute of limitations in a suit for the possession of 
land does not constitute an admission of the title 
of the plaintiff so as to dispense with the obligation 
on the plaintiff to prove his title. SooNATtm Safa 
w. Ramjoy Saha . . - Marsh 549 

29. — Admission in written state- 

ment of defendant. When a defendant adr its 
any one fact contained in the written statement of 
the plaintiff, and thereby excludes independent 
evidence thereof, he is not entitled to say that the 
plaintiff has relied on his statement as evidence, and 
.that he (defendant) is in consequence in a position 

to claim that the whole of it may be read as evidence 
in his own favour. Shureuraz Moixah v. Dhunoo 

16 W. B. 257 

30. - A dm ission in written state- 

ment — Validity of deed , proof of — Onus pro - 
bandi . The plaintiff purchased a house from the de- 
fendant under a deed of sale dated 23rd June 1886. 
In a suit to recover possession of the house, the de- 
fendant pleaded that the sale-deed was invalid for 
want of consideration : — Held, that the mere admis- 
sion in the defendant’s written statement of the 
execution of the sale-deed did not dispense with the 
necessity of establishing affirmatively the validity of 


ADMISSION- contd. 

I. ADMISSIONS IN STATEMENTS AND 
PLEADINGS— cxmid. 

the deed, which was expressly impugned by the 
defendant. Javan mal Jit mal v. Mukta Bai 

I. Xj. B. 14 Bom. 518 

31 . Admission in verified peti- 

tion. An admission made in a verified petition by 
an intervenor in an Act X suit, and repeated in a 
verified plaint filed by him in a regular suit, was held 
to be binding in a subsequent suit on the party who 
made it. Grish Chunder Laiioree v. Shama 
Churn Sandyal . . . I 5 

82. - Admission by not travers- 

ing allegations. A defendant must be taken to 
admit all material allegations in the plaint which he 
does not traverse. Yeknatii Babaji v. Gtjlab- 
CHAND KAHANGI . • • 1 * B ° m * 

Ahmehdee Begum v . Babee Persaui) ^ 

33 . — Not traversing allegations. 

The mere fact that an allegation is not traversed 
does not relieve a plaintiff from the burden of prov- 
ing his case. Mulji Bechar v . pgg 

Hameed ooll ah v . Genoa Lall 17 W. B. 171 

34 - In a suit for 

enhancement of rent, a defendant is not bound to 
traverse a statement made by the plaintiff in the 
notice of enhancement as to the description of the 
1 and in question. The doctrine of admission by non - 
traverse was not applicable to written statements 
filed under Act X of 1859. Shadhoo > Singh v. 
Ramanoograha Lall . - . J? W . 

35 - Written " statement— Entire 
statement. Where defendant’s" written statement is 
referred to as evidence in plaintiff ’s favour, the whole 
of it becomes evidence in the suit, and the Court can, 
in its discretion, attach thereto, or to any portion 
thereof, so much value as seems to it fit. Rape a 
Churn Chowdhry v. Chunder 

gg Disclaimer of title— Plead- 

a s^— Admission by one of several defendants— 
Relinquishment — Disclaimer of title. R, holding 
estates in Bengal jointly with his brothers as an 
undivided Hindu family, died leaving a widow, 
and three unmarried daughters, B, M, On 

her husband’s death S continued to reside with his 
brothers, and was supported out of the income of the 
joint estate. AH the daughters married in the life- 
time of S, and B became a widow without having 
had a child. After the death of 8, and m the life- 
too* X also became a. childless widow. 
M died alter her mother, leaving a son, RE. 
R E. attaining majority, sued to recover, with 
mesne profits, a 4 -anna share of the ancestral estates 
to which he claimed to be entitled on his mo he 
death as heir of R, and from which he alleged he 
had been dispossessed by the representatives of B a 
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ADMISSION — contd. 


ADMISSION — contd. 


1. ADMISSIONS IN STATEMENTS AND 
PLEADINGS— contd. 


brothers, whom he made defendants in the suit, join- 
ing B and N with them as co -defendants. Some- 
time after the institution of the suit, a petition was 
filed purporting to proceed from B and N, by which 
they admitted that the plaintiff was the heir of R, 
and that they had no defence to offer. Held , that 
N being the heir of B, R K had not, during her 
lifetime, any right to any part of the estate, and that 
his position was not altered by the petition purport- 
ing to proceed from B and N, such petition not 
amounting to a conveyance or disclaimer of title in 
his favour. In the English Common-Law Courts 
and, a fortiori, in the Courts of Law in India, where 
the pleadings are less technical, an admission of a 
fact on the pleadings by implication is not an admis- 
sion for any other purpose than that of the particular 
issue, and is not tantamount to proof of the fact. 
An admission or even a confession of judgment by 
one of several defendants in a suit is no evidence 
against another defendant. Amirtolall Bose v. 
Rojoneekant Hitter . . 15 B. Ii. R. 10 


23 W. R. 214 : L. R. 2 I. A. 113 


87. Inheritance — 

Relinquishment — Admission on pleadings. A plain- 
tiff, suing two defendants M and L for the pos- 
session of certain property by right of inheritance, 
admitted in his plaint the right by inheritance of the 
defendant M to a moiety of the property, and only 
made him a defendant because he would not join in 
bringing the suit. The claim, however, was for the 
entire property. The defendant M filed a written 
statement setting forth that lie had long ago will- 
ingly resigned all his rights in favour of the plaintiff, 
and that the suit had been instituted with his con- 
sent. Held, that this statement was only an admis- 
sion by M of the plaintiff’s title, which could not be 
usd against the other defendant L so as to entitle 
the plaintiff to a decree for the entire estate : that 
since Ldid not set up M ’s title to defeat the plaintiff, 
he could not be affected by M's disclaimer: and 
that the plaintiff could not be allowed in this suit to 
obtain M's share as his representative, for that 
would be to decree him the share on a title he never 
set up. Amirtolall Bose v. Rojoneekant Milter, 
15 B, L* R. 10, referred to. Lachman Singh v. 
Tansukh . . . I. L. R. 6 All. 395 


38. Untraversed allegations— 

Suit to set aside sale . In a suit to set aside a sale in 
execution of decree on the ground of fraud : — Held, 
applying the principle that pleadings should not be 
construed too strictly, that the defendant could 
not be held, by reason of their not having denied it, 
to have admitted the truth of the plaintiff’s allega- 
tion as to the date upon which knowledge of the 
fraud was acquired. Nath a Singh v. Jodha 
Singh . . . * L Ii.B.6 All. 406 

39 , — Admission by co-defendant. 

Effect 01— Suit for possession of land . In a suit 
for possession of immovable property brought by 


1. ADMISSIONS IN STATEMENTS AND 
PLEAD IN GS — conoid . 


three Mahomedan brothers, their three sisters were 
impleaded as defendants under s. 32 of the Civil 
Procedure Code, and two of the latter subsequently 
filed a written statement in which, after stating that 
they were on good terms with their brothers, the 
plaintiffs, and that the suit had been instituted with 
their knowledge and permission, they prayed that 
the suit might be decreed, subject to the condition 
that they would, on some future occasion, “ settle 
with their own brothers as to their right and costs.’ 9 
The third sister did not appear to defend the suit. 
Held, that the Lower Courts were wrong in treating 
this admission as sufficient to entitle the plaintiffs to 
a decree for possession, not only of their own share, 
but also of the shares of their three sisters, it being a 
fundamental proposition connected with the adminis- 
tration of justice that a plaintiff cannot sue for 
more than his own right, and that no defendant can, 
by an admission of consent of this kind, convey the 
right or delegate the authority to sue for more than 
his own share in property. Lachman Singh 'v. 
Tansukh , I. L. R. 6 All . 395 , referred to, 
Azizullah Khan v. Ahmad Ali Khan 

1. 1». R. 7 All. 353 

40. Request to verify signature 

to petition — Evidence of statements made in peti- 
tion. Where a party asks others to verify his signa- 
ture to a petition or to identify him as one of the 
petitioners, it amounts to an allegation on his party 
that he made the statements which appear in the 
petition, and is as effective evidence against the 
party making the request as if the petition were in 
fact filed. Mohun Sahoo v. Chutoo Mowar 

21 W. R. 34 

41. Petition, statement in — Suit 

to set aside deeds. Defendant claimed to hold a 
mokurari tenure under deeds executed by plaintiff, 
zamindar. The plaintiff denied the authenticity of 
the deeds, and sued to set them aside. The lower 
Courts dismissed his suit as barred by limitation, on 
the ground that plaintiff had, in a petition before the 
Collector, admitted that defendant was mokurari - 
dar of the tenure, and that, this being so, limitation 
nm against him from the date of the deeds. Held, 
that the case should have been tried on the merits 
as the petition was not a conclusive admission of the 
genuineness of the deeds, and it was not right to in- 
fer from it that plaintiff knew of their existence at 
the time of their professed date. Prohlad Sen v. 
Run Bahadur Singh . 2 B. JL. R. P.C. 111 

12 W. R. 6 
11 Moo. I. A. 289 


2. ADMISSIONS BY, OB AGAINST, THIRD 
PERSONS. 


1 . Admission, effect of, against 

person not party to suit. Held, that the fact 
of defendants being allowed to appear as co-plaintiffs 
in a redemption suit, to which plaintiff was no party. 
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ADMISSION — contd. 

2. ADMISSION BY, OR AGAINST, THIRD 

PERSONS — contd. 

-cannot be received in evidence as an admission ad- 
verse to plaintiff’s interest ; and the admission made 
by the plaintiff’s brother, and u luinberdar,” cannot, 
merely on account of his being such, be held as bind- 
ing against the plaintiff, unless it be shown that he 
was invested by plaintiff with sufficient authority in 
that behalf. Bucha v. Lulee . 2 Agra" 20 

— — — Persons without title— Suit 
for redemption. In a suit for redemption the ad- 
mission of a person having no title to the estate in 
question in the suit is not admissible against the 
mortgagor. Muthra Bass v. Magh Singh 

2 N. W. 207 

3. - Guardian, admission by— 

Previous transactions. Although a guardian of two 
minors may have power to manage or to make a 
partition of the estate, he has no authority to bind 
the estate of either of his wards by admission of 
previous transactions. Suruj Mookhi Konwar v. 
Bhagwati Konwar . . 10 C. L. R. 377 

4. — — Admission by Executors* 

The admissions of the executors of a donor are 
treated as the admissions of the donor. Dwarka- 
nath Bose v. Chundee Churn Mookerjee 

1 W. R. 339 

- ; - ; — The admission of 

one executor to a will would not bind another, nor 
would the admissions of parties other than the execu- 
tor bind the estate. Chunder Kant Mitter v. 
lRamnarain Dey Sircar . . 8 W. E. 83 

6. __ Admission by Agent. An 

agent s admission that he purchased as an agent is 
evidence against his heirs that the purchase was not 
made by him on his own account. Goreeboollah 
■Sirkar v. Boyd . . . 2 W. R. 190 

7. — Admission by Husband— Ad- 

mission of joint character of property. An ad- 
mission by the widow’s husband that the lease was 
the joint property of himself and the plaintiff, though 
not an estoppel, was held to be good evidence to be 
rebutted by the widow. Sreenath Nag Mozoom- 
dar V. Monmohinee Dossee . 6 W. R. 35 

5. — Admissions of Vakil — Criminal 

case. Admissions made by a vakil cannot bind his 
client in a criminal case. Queen v. Kazim Mundle 

17 W. R. Cr. 49 

*}• -t-t: — — ■ Admission by Pleader on be- 
lialf of client. Admission made in a statement 
in a case by a pleader on behalf of his client after 
full consideration and consultation is admissible as 
evidence against that client in another case in which 
he is a party. Comabutter v. Pareshnauth 
Panday 15 W. R. 135 

10. Admission of Pleader re- 

corded in judgment. The rule of law is that a 
judgment deliberately recording the admission of a 
pleader must be taken as correct, unless it is contra- 
dicted by an affidavit or the Judge’s own admission 


ADMISSION — contd. 

2. ADMISSIONS BY, OR AGAINST, THIRD 
PERSONS — contd. 

that the record he made was wrong. Hub Dyal 
Singh v. Heera Lall . . 16 W. R. 107 

11. _ Admission by Owner after 

sale of property. An admission subsequently 
made by a debtor whose property has been sold is 
not evidence against the purchaser of the property. 
Khemunkuree Chowdhrain v. Ghoorchunder 
Mojoomdar .... 5 W. R ~ 268 

12. Admission by Judgment- 

debtor — Purchaser. A purchaser in execution of 
a decree of a Civil or Revenue Court is not bound by 
any admission made by Ms execution- debtor, nor 
ordinarily by a decree against such person. Rungo 
Monee Debia v. Raj Coomar Bebee 6 W. R. 197 

Imrit Kooer v. Lalla Debee Pershad Singh 

18 W. R. 200 

13. - Admission by Mortgagor— 

Suit by purchaser for cancellation of mokurari 
lease. Suit by a purchaser from a mortgagee against 
a durmokuraridar for the cancellation of his moku- 
rari lease granted without authority by the mort- 
gagor. In a former suit brought by the mortgagee 
for possession, the mortgagor admitted the mortgage. 
Held, that although that admission was conclusive 
as between the mortgagor and the mortgagee, the 
colluding parties, yet that in the present case, 
brought to avoid the defendant’s title on the 
strength of an alleged collusive mortgage, it was 
quite competent to him to contest its bond fide 
nature. Donunjoy Dey v. Dwarkanath Singh 

5 W. R. 280 

14. Admission by Luxnberdar — 

Signature in patwarPs diary as luniberdar. Held , 
that the plaintiff, being an immediate reversioner, 
might maintain his suit, and that his contributing 
his share of profit and putting his signature in the 
patwari’s diary as lumberdar were not an admission 
of defendant’s title as purchaser. Nund Kishore 
v. Nuthoo Ram . 1 Agra 223 

15. — - — Admission by Heirs— Admis- 

sion as to relinquishment of title. In a suit by 
the grandchildren of the deceased daughter of a 
member of a joint Hindu family, who, though not 
entitled to his property as Ms heirs, had been long in 
possession, the surviving daughter, in whom, accord- 
ing to Hindu law, her father’s interest would now be 
legally vested, admitted by a petition filed in this 
suit that by her gift or relinquishment plaintiffs had 
a title to her father’s share. The admission was 
held to be evidence that such title existed anterior to 
the commencement of the suit. Gour Lall Singh 
v. Mohesh Narain Ghose . 14 W. K* 484 

16. Admission by Zamindar of 

mokurari right. Where tenants sued for a 
declaration that their holding was mokurari at a 
given rent, and the surburakar of their zamindar ad- 
mitted their right on behalf of the zamindar, who 
Mmself filed a petition corroborating Ms surburakar’s 
statement it was held that these admissions would 
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ADMISSION — contd. 

2. ADMISSIONS BY, OR AGAINST, THIRD 
j^, PERSONS contd. ^ 

bind any subsequent zamindar not being an auction- 
purchaser at a sale for arrears of Government 
revenue. Watson & Co. v. Nobin Mohun Babtj 

10 W. R. 72 

17. — - — Admission by Auction-pur- 
chaser— A dmission of title indirectly. Where an 
auction-purchaser in a proceeding before the Collec- 
tor for the purpose of charging an estate withstands 
a claim to a mokurari tenure advanced by a tenant, 
but does not otherwise subsequently legally question 
the tenant’s title, the presumption arises that that 
title has been allowed by the auction-purchaser. 
Choonee Mahtqon v. Chatoo Mahtoon 

25 W. R. 231 

18. Admission of Lessor — Lessor 

and lessee. The admission of a lessor does not bind 
a lessee in certain cases in which a Iona, fide act 
might have bound. Sutrooghtjn Dutt v. Brojo- 
ggpal Ghose .... 3W. B. 143 

10. Admission of Tenancy — Evi- 

dence of tenancy. A mere admission by the defen- 
dant of plaintiff having purchased a jote is insuffi- 
cient to prove that he ever was defendant’s tenant. 
Baetjl Ali Chowdhry v. Ashktjr Ali 

5 W. R. 156 

20. Admission by Raiyat— Evi* 

deuce of rate of rent — Similar tenures. An admis- 
sion by one raiyat as to the rate of rent at which he 
holds is not evidence to prove the rate at which 
another holds, Nurrohijrry Mohato v. Narainee 
Bosses . 1 Ind. Jur. O. S. 9 : W. R. R.B. 23 

21. Admission of rate of rent. 

In a suit for arrears of rent at enhanced rates, if 
plaintiff asks for rates admitted by defendant, he 
must abide by those intended to be admitted ; and 
if he desire to bike advantage of the finding of the 
lower Court, he must submit to the whole finding 
taken altogether. Soorendronath Roy v. Bhybub 

. ' . . 14 W. R. 462 

22. Return of amount of rent 

made to Collector — Kate of rent , Evidence of. 
A return made to a Collector by an occupant of land 
stating the amount of the rent is an admission as to 
the amount of rent binding upon the occupant and 
all who claim under him. Ajtjdh Beharee Singh 
v . Rah Roy Xewari . . 18 W. R. 105 

23. — Rat© of rent, evidence of— 

presumption from conduct of defendant in not rais- 
ing objection . In a suit for a kabuliat at enhanced 
rates after notice under s. 13, Act X of 1859, where 
the defendants stood by and, though raising a good 
many objections on other points, raised no question 
as to rates, their conduct and pleadings were held to 
afford a fair presumption of the admission of the 
plaintiff’ s claim as to the rates sued for. Thakoor 
Butt Singh v. Gopal Singh . 14 W. R. 4 

24. — — - — — Consideration for sale— Suit 
for presumption. The mere admission of the vendor 


ADMXSSXONT — contd. 

2. ADMISSIONS BY, OR AGAINST, THIRD 
PERSONS— condd. 

that an old debt of R50 mentioned in the sale- deed 
formed part of the consideration is not conclusive 
evidence of the allegation as against parties claiming 
a right of presumption. Peera v. Shimrhtt 

2 Agra 348 

25. — — Hindu .. Law — 

Mitakshara — Debts — Surety — Grandson’s liability to 
pay debts contracted by the grandfather as a surety. 
A party is not bound, generally speaking, by a 
pleader’s admission in argument on what is a pure 
question of law amounting to no more than his 
view that the question is unarguable. Narayan 
v. Venkata chary a (1904) 

X. L. R. 28 Bom. 40S 

3. MISCEI LANEOUS CASES. 

1. Verbal admissions as to sum 

due by defendant. Ifc is a very dangerous thing 
for a Court to decree in fa voir of a plaintiff merely 
upon alleged verbal admissi ms by the defendant of a 
sum dae v ifchout the most clear and cogent proof of 
such admissions, especially when the plaintiff shrinks 
from bringing his accounts into Court. Lalla 
Sheoparshad v. Juggernath L. R. 10 X. A. 74 

2. • Admission of receipt of pur- 

chase-money — Registration Act , 1866, s. 66, cl. 3. 
An admission before a Registrar of the receipt of 
purchase-money attested by his endorsement, as re- 
quired by cl. 3, s. 66, Act XX of 1866, though 
evidence of the strongest and most reliable descrip- 
tion, ought not to be treated as conclusive. In the 
face of such admission, however, the party seeking 
to get out of its effects must make out his case by 
very clear evidence. Mahomed Haneee Meajee 


v. Mozhur Ali . . .15 W. R. 280 

3. Admission in a mortgage 


as to amount of land excepted from its oper- 
ation. Debutter land within the limits of a 
revenue-paying mouzah, which had been mortgaged 
by the defendants to a predecessor in title of the 
plaintiff, was exempted from the mortgage, the deed 
specifying the number of bighas making the area of 
the debutter. Against a plaintiff, who made title 
to the mortgaged mouzah and claimed possession of 
all of it that hed passed by the mortgage, the mort- 
gagors set up that there was more debitter in the 
mouzah than the deed had specified, the intention of 
the parties to the deed having been to exempt what- 
ever debitter there actually was that the 

statement in the deed as to the quantity of the 
debutter was a deliberate admission, imposing upon 
the mortgagors who had made it the burden >f prov- 
ing that it was untrue, or that they were not bound 
by it ; also that the Subordinate Judge’s finding that 
the defendants had not given proof sufficient to dis- 
charge themselves of this, was correct. Jarao 
Kumari v. Lalonmoni . I. X*. R. 18 Calc. 224 

L.R. 17 X. A, 145 
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ADMISSION — conid . 

3. MISCELLANEOUS CASES — conid. 

4. False statement as to share 

being separate — Joint family— Misrepresenta - 
tion. In a suit by a member of a joint family to 
recover possession of certain property alleged to 
belong to the joint estate, bat which had been pur- 
chased by the defendant at a sale in execution of a 
decree passed against the estate of B, one of the 
members of the family, for his separate debt, the 
defendant alleged, as showing the property wrs the 
•separate property of B, that, on one occasion, when 
MB, the kurta, and a third member of the family, 
entered into a security bond with the Collector, 
whereby JR, pledged the property in suit, and the 
two others pledged other properties, each of them 
described the property pledged by him as being in 
his possession “ without the light of any co -sharers. 5 5 
Held, that the misrepresentation as to his separate 
t ownership made by M in the security bond given to 
the Collector could not be regarded in the present 
suit as more than an admission inconsistent with the 
title now asserted by the plaintiff, the defendant not 
having purchased on the faith of such misrepresenta- 
tion. Boodh Singh Bhoodoria v. Gunesh Chun- 
dee Sen 

12 B. L. It. P. C. 317 : 19 W. It. 356 

5. False statement by defen- 

dant. A plaintiff cannot take advantage of a state- 
ment made by a defendant which at most amounts to 
a piece of evidence, and not to an admission, but 
which is found to be untrue, unless it be shown that 
the status of the plaintiff had been affected, or that 
he had been misled by such statement. Geish 
Chundee Ghose v. Issae Chundee Mookeejee 

3 B. L. B. A. C. 337 : 12 W. R. 226 


6. , - Mitigation of effect of ad- 

mission — Showing nature of transaction when 
made. Where a defendant seeks to make use of 
statements which have been put in evidence and to 
treat them as admissions by the plaintiff who put 
them in, ifc is competent for the pliintiff to show the 
real nature of the transaction to which they relate 
and to get rid of the effect of the apparent admis- 
sions. Luteefoonissa v. Gooe Sueun Bass. 
Phool Bibee v. Gooe Sueun Bass 

18 W. R. 485 


7, ! Showing real nature 

of transaction , A party claiming under another 
who has made admissions as to a transaction to 
which that other was a party, is at liberty to allege 
and prove that the admissions were made with a 
fraudulent purpose and were not true, and to show 
the real nature of the transaction. Seeenatii Boy v. 
Bindoo Bashinee Bebia . . 20 ¥. E. 112 

g. _ Effect of admissions not 

acted on — Admissions hy person who afterwards 
adopts another. A party is not concluded by his 
own representations unless they have been acted 
upon by the opposite party. If treated merely as 
. admissions not acted upon, it may he shown by the 
party who made them that they were not true. 
-■Quaere : What is the effect of admissions made by a 


ADMISSION — concld . 

3. MISCELLANEOUS CASES— condd. 

person who subsequently adopts mother in binding 
the person adopted ? * Beqjendro Coomae Boy 
Ghowdhry v. Chairman op the Bacca Munici- 
pality 20 W. B. 223 

9. — Admission not' acted on — . 

Decision opposed to admission . A mere admission is 
not conclusive. It is so only in certain cases, — e . g . 9 
where it has been acted upon by the party to whom 
it was made. Thus a statement made in a former 
suit, in which the Court, so far from acting upon it, 
passed a decree opposed bo it, cannot be treated as 
conclusive. An admission made by defendants* 1 
ancestor may be evidence of some weight that may 
be used against them ; but it is only evidence upon 
which the Court, which is trying the suit, may act or 
not according as it considers it ought to have effect 
given to it. Janan Chowdhry v. Doolar Chow- 
DHEY . . . . 18 W. B. 347 

ADOPTED DATJGHTEB. 

See Burmese Law 

I. Is. B. 36 Gale. 978 

ADOPTION. 

See Burmese Law. 

I. Is. B. 32 Calc. 219 
I. L. K. 36 Calc. 978 

See Civil Procedure Code, s. 13. 

I. Is. B. 29 All. 519 

See Evidence . I. Xi. B. 31 All. 116 

See Hindu Law I. D. B. 32 Gale. 861 
I. Is. B. 27 All. 271, 417 
I. Ii. R. 29 Bom. 51, 346, 400, 410 
I. Is. B. 36 Calc. 780 

See Hindu Law— Adoption. 

See Hindu Law— Custom— Adoption. 

See Hindu Law— Will— Construction. 
See Limitation . I. L. B. 32 Gale. 165 
See Limitation Act, 1877, Sen. II — 
Art. 118 ; 

Art. 119. 

See Malabar Law — Adoption. 

I. E. B. 15 Mad. 6 

See Malabar Law— Custom. 

I. L. B. 13 Mad. 209 

See Succession Ceetipicate Act, ss. 6, 7, 
and 9 . . I. L. B, 25 Bom, 523 

Vested and Contingent Interests. 

I. D. B. 29 Gale. 699 

See Wajib-ux-arz. 

I. X,. R. 28 All. 488 

by Hindu woman— 

See Hindu Law— Adoption. 

I. Ii. B. 36 Calc. 824 
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— of daughter’s son— . 

See Hindu Law I. L. B. 36 Gale. 780 
13aW.N920 

— — onus of proof— 

See Evidence . 13 O. W. N. 370 

— — suit to set aside— 

See Declaratory Decree, suit for— 
Adoption . I. I*. B. 30 Gale. 613 

See Hindu Law — Adoption. 

I. Ii. B. 33 Bom. 404 

See Limitation Act, 1877, s. 3, Sen. II, 
Art. 118 . I. L. B. 24 Mad. 405 


1 . — -Question of adoption— Civil Procedure Code , 
s. 13 — lies judicata — Award of committee of taluqdars 
appointed under s. 3 of the Oudh Estates Act (I of 
1869 ) — Claim hi former . suit as adopted son — 
Estoppel — Evidence and proof of adoption — Evidence 
of adoption where lapse of time precludes proof— 
Presumption as to probability from conduct of 
parties . In a suit by the appellant p gainst the 
respondent for a share in certain family property the 
question was whether the respondent had been in 
1853 validly adopted into another family. Held , 
that the committee of taluqdars appointed under 
s. 33 of Act I of 1869 (Oudh Estates Act) to decide on 
claims for maintenance is not such a Court as is 
described by s. 13 of the Code of Civil Procedure 
(Act XIV of 1882), and their award refusing the 
respondent maintenance in his own family on the 
ground that he had been adopted into another was 
therefore not res judicata in the present suit. The 
committee had no jurisdiction to decide the question 
of adoption, and the affirmation of their award by 
the Financial Commissioner could not give judicial 
validity to their decision on a point outside their 
jurisdiction. The fact th -,t the respondent had in 
1879 on the death of his alleged adoptive mother 
claimed to succeed her as the adopted son of her 
deceased husband and so secure the succession to 
which the predecessor in title of the appellant was 
then entitled, though he did not oppose the respon- 
dent’s claim, did not estop the respondent from 
denying the alleged adoption in this suit. To 
establish the fact of a valid adoption it was essential 
for the appellant to show that it was made by the 
direction of the deceased husband of the adoptive 
mother, and that the respondent’s father had given 
him in adoption. In the absence of proof, which the 
lapse of time made impossible, it was incumbent on 
the appellant, before any presumption that those 
conditions were fulfilled was justified, to establish an 
initial probability that the adoption was likely to 
have been validly, made, and that the conduct of the 
parties cognizant of the facts had at least been con- 
sistent with such an hypothesis. But the evidence 
rather showed the contrary ; and no weight could be 
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given to the statements of the respondent, as they 
fell short of founding an estoppel, and as he had as- 
serted or denied the rdoption just as it suited his 
purpose throughout the whole of the protracted 
litigation between the members of the family. 
HaR SHANKAR PARTAB SlNGH V . RaGHURAJ SlNGH 

(1907) . . . . 1. 1*. R. 29 All. 519’ 

2. — Gift of a son by first husband in adoption by 
a Hindu widow after her re-marriage — Hindu Widow 
Re-marriage Act ( XV of 1856), ss. 2, 3, 4 and 5. 
According to the text the right of a female parent to 
give her son in adoption results from the maternal 
relation and is not derived by delegation from her 
husband. Assuming that the mother has by Hindu 
Law a right to give her son in adoption the Hindu 
Widow Re -marriage Act (XV of 1856) does not 
afford any indication that the Legislature intended 
to deprive her of it. The right of guardianship, 
which under the provisions of Act XV of 1856, 
s. 3, may, under certain conditions, be transferred 
from the mother to one of the other relations of 
the child, does not carry with it the right to give 
in adoption, for that is a right which can only 
be exercised by a parent. Panchappa v. Sangan ~ 
basawa , I. L. R « 24 Bom. 89 , considered. 

Putlabai v. Mahadu (1908) 

I. L. B. 33 Bom. 107 

3. — Hindu Law — Adoption by a widow — Aliena- 
tion by the widow prior to tike date of adoption — Right 
of the adopted son to dispute the alienation. Where a 
Hindu widow, who has inherited her husband’s 
property, adopts a son, the adoption has the effect 
of divesting her of the property and putting an end 
to her estate as heir of her husband. The adoption 
has the same effect as her death with this difference 
that after the adoption she has a right of mainten- 
ance against the adopted son during the rest of her- 
life. But the right of maintenance so long as it is 
nob a charge on the estate or any portion of it, does 
not confer on her any right to the estate or entitle 
her to transfer it by way of sr le or mortgage. Thus, 
if a widow, before the adoption, severs a portion of 
the inheritance therefrom and transfers it to a 
stranger, without any proper or necessary purpose 
binding the estate absolutely according to Hindu 
Law, the transfer, logically speaking, must cease to 
have any effect after the adoption, since it could only 
operate during the time that the estate was repre- 
sented by her as heir and the result of the adoption 
is to terminate that estate. Lakshman v. Radhabai 9 , 
I. L. R. 11 Bom. 609, and Mow v. Balaji , 1. L. R, 
19 Bom. 809 , followed. Sreeramulu v. Kristamma 9 , 
I. L. R. 26 Mad. 143, not followed. 

Ramakrxshna v. Tripurabai (1908) 

I. Jj. B. 33 Bom. 88 

4. — Hindu Law — Adoption of a married man 
having a son — The son's gotra and rights of inheritance 
in the family of his birth. When a married Hindu, 
having a son is given in adoption, the son does not . 
like his father lose the gotra and rights of inheritance 
in the family of his birth and does not acquire the- 


See Limitation Act, 1877, Arts. 118, 119 
(1871, Art. 129 : 1859, s. 1, cl. 16). 

See Valuation of Suit — Suits. 

■ 1. Ii. R. 15 All. 378 
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gotra and a right of succession to the property of the j 
family into which his father is adopted. In the ab- j 
sence of any special custom, Jains are governed j 
by the ordinary Hindu law. 

Kalgavda Tavanappa v. Somappa Tamangavda 

(1909) . . I. L. B. 38 Bom. 660 

ADOPTIVE PAREHTS. 

See Hindu Law — Guardian — Bight op 
Guardianship . I. L. B. 3 Bom. 1 

ADULT. 

See Notice, service op. 

I. L. B. 35 Calc. 280 

ADULTERATION. 

: of food — 

See Calcutta Municipal Act (Bengal 
Act III of 1899), s. 495. 

I.L.B. 30 Calc. 643 

ADULTERY. 

See Abatement of Prosecution 

4 Mad. Ap. 55 

See Divorce Act. 

See Maintenance, Order of Criminal 
Court as to. I. L. R. 17 Mad. 260 
I. L. B. 20 Mad. 470 

intent to commit- 
tee Criminal Trespass. 

I. L. B. 19 AIL 74 

of partner with wife of co-part- 
ner. 

See Partnership— Dissolution of Part- 
nership . . 5 B. L. B. 109 

1. Institution of proceeding by 

husband — Criminal Procedure Code, 1872, s. 
478. Quaere : Is the formal assent of a husband to 
a charge of adultery, added at the end of his deposi- 
tion, a proper compliance with s. 478, Act X of 
1872 ? Queen v. Lucky Narain Nagory 

24 W.E. Cr. 18 

2. Appearing as wit- 

ness for prosecution in case of rape. K was accused 
by D and P, alleged to be P’s wife, of raping 
P, and was committed for trial charged in the alter- 
native with rape or adultery. Held, that as no 
complaint had ever been actually instituted by D 
against K for the offence of adultery, as contemplat- 
ed by s. 478 of Act X of 1872 (Criminal Procedure 
Code), the circumstances of P’s appearing as a wit- 
ness for the prosecution for the offence of rape not 
amounting to the institution of a complaint within 
the meaning of that section, K's conviction for 
adultery must be quashed. Empress v. Kallee 

I. L. B. 5 All. 233 

8. Proof of marriage— Charge of 

adultery. Before a person charged with adultery 
can be convicted, strict proof of the marriage is’ 
necessary. Queen v. Smith 

1. Ind. Jur. N. S. 8. : 4 W. B. Cr. 31 


Sobrati v . Jungli . 2C.W. K. 245 
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4. * Evidence Act, s. 

50. The provisions of s. 50 of the Evidence Act 
show that where marriage is an ingredient in an 
offence, as in bigamy, adultery, and the enticing of 
married women, the fact of the marriage must be 
strictly proved. Queen v. Wazira, 8 B. L. E. Ap. 
63, overruled. Empress v. Pitambur Singh 

I. L. B. 5 Calc. 568:5 C. L. R. 597 

Empress v. Arshed Alt . 13 C. L. B. 125 

5. - — Evidence Act, s . 

50. K was accused by D and P, alleged to he 
P’s wife, of raping P, and was committed for trial 
charged in thef alternative with rape or adultery. 
The evidence of marriage between P and P consisted 
of their statements that they were married to each 
other and of a statement by K that P was P’s wife. 
K was convicted on the charge of adultery. Held, 
that such evidence, having regard not only to s. 50 
of the Evidence Act, 1872, but to the principle 
that strict proof should be required in all criminal 
cases, was not sufficient to establish the vital in- 
cident to the charge of adultery, namely, the marital 
relation of P and P. Empress v. Pitambur Singh, 
I. L. E. 5 Calc. 566, concurred in. Empress v . 
Kal lee . . . I. L. R. 5 All. 233 

8 Marriage illegal 

by Hindu law — Custom cf caste — Penal Code, 
s. 49 — Dis$olutio7i of marriage at will and mar- 
riage [naira) with another man — Custom. A custom 
of the Talapada Hali caste that a woman should be 
permitted to leave the husband to whom she has 
been first married and to contract a second marriage 
(natra) with another man in the lifetime of her first 
husband and without his consent, is invalid, as being 
entirely opposed to the spirit of the Hindu law ; and 
the man with whom the woman so married, having 
had sexual intercourse with her, and it being found 
that he did not honestly believe that she had become 
his wife, was guilty of adultery under s. 497 of the 
Penal Code. Beg. v. Ivurs an Goja. Beg. v. Bai 
Rupa . . 2 Bom. 124, 2nd Ed., 117 

7. — _ — .... Marriage contrary 

to Hindu law — Custom of caste — Penal Code, s. 497 . 
Where a prisoner accused of adultery sets up in 
defence a natra contracted with the woman with 
whom he is alleged to have committed adultery, 
in accordance with the custom of his caste, the ques. 
fcion the Court has to determine is whether or not the 
accused honestly believed at the time of contracting 
the natra that the woman was the wife of another 
man. Reg. v. Manohar Baiji 5 Bom. Cr. 17 

8. — — Sagai marriage — 

Custom of caste . Sagai wives, i.e., widows married 
in accordance with the custom of Sagai prevailing 
amongst the Koiries and other low castes of Behar, 
are so far the legal wives of their husbands as to 
justify the punishment of persons committing adul- 
tery with them. Bissuram Koiree v. Emprkss 

3C.L. B.410 

9. , Proof of adultery — Sexual inter* 

course — Presumption of knowledge that woman is 


asm 
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adultery — conid, 

married. In a oa.se of adultery, sexual intercourse 
must be proved ; the sexual intercourse required fo 

sexual intercourse can be made ; * { 

be from evidence pointing strongly to an mference ox 

■a. £ - r-?. °« 

woman. Queen v. Madhub ^ ^ cr. 13 

-ift Condonation of adultery-— 

•» 7 7w7~~<t 497 The Appellate Court will not 

Quepk «. Smi™ Jur g. 8:4 w. R. cr. 31 
11 — Bntieing away woman— 

^j^-jsjssufJsS 

POCHUN CHUNG • • 2 , , , . 

___ Penal Code ( Act 

yrv ^riseoZss. i97, 498 — Condonation. The 

Sued hte wEnd that? 1 with his hSp the accused 

Penal' Code The Sessions Judge made a reference 
P w 1 438 Criminal Procedure Code, to the effect 
Zt to conviclSn under s. 498, Penal Code, was 
W inasmuch as there was no evidence whatever to 
A n * t w the petitioner enticed away the complam- 
« Wit from her husband’s or her father’s house 
“ h il ent Tlmvo illicit intercourse with her and 
that there could not be any conviction under s. 4J7 
Tw -i p n( i e as the circumstances oi the c«se 
warranted the conclusion that the offcnee, if any, 
had been condoned by the husband by his omission 
. file auv Steps since the last six or seven years 
to take any . p Hi«'h Court agreed with 

against the accused. T1 e Hi ,h Con 

the view ot the Dessions t r* W 1ST 4fl8 

Sheikh * Tcbohak Mm. I C. W. N. 49« 

IS Charge— Gam-plaint — Rape — Committal _ o) 
1 j l iff® 0 f rape— Addition by Sessions 
accused on c/wr^f °J . ly..- Criminal Procedure 
Judge of charge : of adult eiy Cnnt m _ pwA 

Code Act 497. Before 

a «Mn C al charge of adultery can be Feferred, a for- 

dure Code, therefore', where an accused person was 
+/-, fhc Sessions to stand his trial on a 

committed to the bessiont, xo g> 376 


of the Penal Code, and the Sessions duuge 

aXrge of adultery under s.497 and acquitted 
the accused Inder s. 376, hut convicted him of rape 
under s 497 : Bdd, that the Sessions Judge had 

toted without jurisdiction. The fact that: the 
husband appeared as a witness in the prosecution of 
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the offence of rape cannot be regarded as amounting 
to the institution of a complaint for adultery. 
Empress v. Xallu, I. L. R. 5 All. 233, followed. 
Chemon Gabo * Emperor (WJ» ^ Cale415 

6 C. W.N. 677 

14 . m Complaint — 44 Complaint,” 

meaning of— Prosecution for adultery or enticing away 
a married woman — Criminal Procedure Code (Act V of 
1898), ss . 4, cl (h), 199 . The word 44 complaint, 
in s 199 of the Code of Criminal Procedure, means a 
44 complaint 55 as defined by s. 4 , cl. (h), of that 
Code. Jatra Shehh v. Reazat SheJch, 1. L. R. 30 
Calc. 483 , distinguished. Tara 
y. Emperoii ( 1903) • I- L - R * 30 Calc * 91 °. 

15 Marriage — Penal Code ( Act 

XLV of 1860), Ch. X, ss. 497, 498— Enticement- 
Marriage, de facto, if sufficient for convict ton, where 
marriage illegal— 31 ahomedan law— Marriage with 
wife^s uterine sister in wife's lifetime and within the 
period of Mat following the death of her first 
husband— Whether nilca ceremony confers validity 
on such marriage. The question o the validity ot 
the marriage is vital to the commission of an 
offence relating to marriage under Ch. XX ot the 
Penal Code ; and, where the validity of the marriage 
is questioned, mere proof of a de facto marriage 
would not be sufficient for a conviction under ss. 
497 498, Indian Penal Code. Where the com- 
plainant, a Mahomedan, married in mica form a 

woman who was the uterine sister of his wife, m e 

wife’s lifetime, and also within four months and 
ten days of the death of the woman’s former hus- 
band : Held, that the marriage being unlawful 
upon both these grounds under Mahomedan law, 
the performance of the niha ceremony alone would 
not <rive the complainant the status of a husband in 
relation to the woman, and the conviction ot the 
accused under ss. 497, 498 Indian Penal Code 
was bad. Danesb Sheikh v. Tafib 1 ^ 

Iq Living in — Criminal Procedure 

Code s 438, cl 4— Living in adultery refers to course, 
or conduct. A single act of adultery does not neces- 
sarily amount to “ living in adultery withm the 
meaning of s. 488, el. 4, of the Code of _ Criminal 
Procedure, and will now justify a_ Magistrate in 
refusing maintenance. 44 Living m adultery 
refers to a course of conduct and means something 
more than a single lapse from virtue. Kalin v. 
Kaunsiliti, 1. L. R. 26 All. 326, followed. Patala 

Atchamma v. Patala MAHALAKHin^EOT.^^ ^ 

advancement. 

See English Law . .2 W. R. 141 

See Pabsis . . I. L. R. 2 Bom. 75 

adverse possession. ■ 

Se ^frr R \ AND I N L K R A 28Bom 1 |M 

See Co-SHABEB, POSSESSION BY. ^ ^ 
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See Decree . 
See Forfeiture . 


9 C. W. N. 298 
9C. W. N. 553 


See Hindu Law — Joint Family. 

11 C. W. IN. 478 

See Landlord and Tenant. 

I. L. B. 29 All. 133 
13 C. W. N. 898 

See Landlord and Tenant— Nature of 
Tenancy . I. X*. B. 28 Mad. 488 
I. L. B. 27 Bom. 515 

See Limitation I. L. E. 27 All. 348 
See Limitation, Mortgage. 

See Limitation — Question of Limita- 
TIO n . I. D. B. 29 Calc. 884 

See Limitation Act, 1877, s. 4. 

I. Ii. B. 29 Calc. 518 

See Limitation Act, 1877, s. 7. 

9 C. W. IN. 795 

See Limitation Act, 1877, Sen. II — 
Art. 134 ; 

1. 1,. B. 27 Bom. 363, 500 

Arts. 134 and 144 ; 

I. L. B. 27 Bom. 373 

See Limitation Act XV of 1877, Sch. II, 
ART. 139 . I. L. B. 31 All. 514 

Art 141 ; I. L. B. 23 All. 448 
Art. 144 — Adverse Possession ; 

See Limitation Act, Sch. II, art. 144. 

I. B. B. 27 All. 39 5 

See Limitation Act, 1877, art. 144 
(1871, art. 145: 1859, S. 1, cl. 12) 
— Adverse Possession. 

Art. 147 ; I. L. B. 25 AIL 35 

Art. 148 ; I. L. B. 26 Bom. 500 
See Mahomed an Law 9 C. W. 1ST. 625 
See Mortgage . 9 C. W. N . 20 1 
■See Mortgagee . I. L. R. 29 All. 640 

See Onus of Proof— Limitation and 
Adverse Possession. 

I. Is. E. 25 Bom. 362 
I. Is. R. 24 Mad. 441 

See Ownership I. I*. B. 33 Bom. 712 
See Possession — Adverse Possession. 
See Prescription . 9 C. W.K". 292 

See PvEVENUE Sale Law, s. 54. 

13 C. W. NT. 407 

See Title — Title by Long Possession. 

13 C. W. IN. 8.5 

by lessee under invalid lease— 

See Debutter . 10 C. W. IN. 738 
See Mortgage , 10 C. W. IN. 906 
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L — — ■ Te?iant$-in- com- 

mon — Exclusive receipt of profits by one tenant 
continuously for long time — Presumption as 
to actual ouster of other tenants- i n-emnmon. 
To constitute an adverse possession as between 
tenants-in-eommon there must be an exclusion 
or an ouster. Sole possession by one tenant- 
in-common continuously for a long period without 
any claim or demand by any person claiming under 
the other tenant-in-common is evidence from which 
an actual ouster of the other tenants-in-eommon 
may be presumed. Gangadiiar v. Parashram 
(1905) . . . . I. Is. R . 29 Bom. 300 

2. Suit by co- sharer 

against lambardars for profits of his share — 
Limitation — Nature of possession of lambardar . — 
Held , that the fact that a co-sharer plaintiff 
in a suit against the lambardar for his share 
of profits for three years antecedent to the suit 
have received no profits for twelve years pre- 
vious to suit is not by itself sufficient to bar the 
suit in the absence of evidence that the defendant 
lambardar was during those twelve years holding 
adversely to the plaintiff. Raj Bahadur v. Bharat 
Singh, , I. L. R. 27 All 34S , followed. Muham- 
mad Husain v. Badri Prasad Weekly Notes , 88, 
distinguished. Mahadeo Prasad v. Raja Sawal 
Singh, L. P. A. No. 8 of 1902 , decided on the 
13th of June 1902, discussed. Miiiin Lall v. 
Badri Prasad (1905) . I. L. B. 27 All. 436 

3. Adverse possession 

against tenant , where adverse to landlord — Tenant 
holding over when dispossessed — Right of landlord to 
sue trespasser — Limitation. When there is a current 
lease, and the tenant is dispossessed by a third 
party, time does not commence to run against the 
landlord, until the expiration of the lease. Krishna 
Gobind Dhur v. Hari Churn Dhur , 1. L. R. 9 Gale. 
367 , and Sarat Sundari v. Bhoba Per shad, I. L. R. 
13 Calc. 101, followed. But when the lease has 
expired and the tenant is holding over with the 
landlord’s consent, and the possession of such third 
party is adequate in continuity, in publicity and 
in extent so as to show that it is possession adverse 
to the landlord, the latter is not precluded from 
determining the tenancy and suing the trespasser 
in ejectment, and his right to sue will be barred 
after 12 years of such possession, kadhamoni Ddby 
v. The Collector of Khulna, 4 C. W. N. 507, re- 
ferred to. Kjshwar Nath Sahi Dev v. Kali 
Sankar Shahi (1905) . . 10 C. W. IN. 343 

4. Barden of proof — 

Title — Suit for possession of alluvial land. When a 
suit for possession is made by a plea of adverse pos- 
session during the limitation period, the question of 
limitation becomes a question of title and the plaintiff 
must first furnish primd facie proof of subsisting 
title at the date of the commencement of his suit 
before the defendant is required to establish his 
adverse possession. Jafar Husain v. Mashuq AH , 
I. L. R. 14 All. 193 , followed. Where land has 
been submerged proof of actual possession at the 
date of submersion would apparently be sufficient 
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primd facie evidence of possession during the sub- 
mersion. Secretary of State v. Krishnambni 
Gupta, I. L. R. 29 Calc. 575. Mazhar Husain 
v. Bihari Singh (1906) . I. E. R. 28 All. 760 

5. Limitation Act 

(X V of 1877), Sch. II, Art. 1M— Limitation— Lease- 
Possession derived from a lessee not necessarily adverse 
as against the lesser. Held , that possession ac- 
quired during the continuance of a lease will not 
ordinarily be adverse possession as against the 
lessor until at any rate such time as the lessor 
becomes entitled to possession. The principle of 
Muhammad Husain v. Mul Ghand, I. L. R . 27 
All. 895; Sharat Sundari Labia v. Bhobo Pershad 
Khan Chowdhuri , I. L. R. 13 Calc. 101 ; Womesh 
Chunder Goopta v. Raj Narain Roy, 10 W. R. 
15 s Krishna Gobind Dhur v. Bari Churn Dhur, 
1. L. R. 9 Calc. 367 s Sheo Sohye Roy v. 
Luchmeshur Singh, 1. L. R. 10 Calc. 577 ; and 
Gunga Kumar Mitter v. Asutosh Gossami, 
1. L. R. 23 Calc. 863, followed. Bejoy Chunder 
Banerjee v. Rally Prosonno Moolcerjee, 1. L. R. 
4 Calc. 327, referred to. Lekhra/j Roy v. The 
Court of Wards on behalf of the Rajah of Durbhangah, 
14 W . R. 395 ; Brindaban Chunder Sircar Chowdhry 
v. Rhoopal Chunder Biswas , 17 W. R. 377 ; Pro - 
sunnomoyi Dasi v. Kali Das Roy, 9 C. L. R. 377 ; 
and Gobinda Nath Sliaha Chowdhry v. Surja Kantha 
Lahiri, 1. L. R. 26 Calc. 460, not followed. Tiiam- 
man Pande v. The Maharajah op Vizi anagram 
(1907) . . ‘ . . I. L. R. 29 All. 503 

6. ■ — Possession by 

guardian primd facie not adverse to the ward— Hindu 
Law— Reversioner, acceleration of succession of — No 
acceleration where gift to presumptive reversioner sub- 
ject to obligations. It is well established that posses- 
sion is never to be considered adverse if it can be 
referred to any lawful authority. Possession of 
the ward’ s property by a guardian will be presumed 
to be on behalf of the ward and will not in the 
absence of evidence to the contrary be held to be 
adverse to the ward. A gift by a Hindu widow of 
property in which she has a widow’s estate to the 
presumptive reversioner has not the effect of ac- 
celerating the succession of such reversioner, if the 
transfer imposes on the reversioner obligations 
which would not have existed if the property had 
devolved on him by inheritance. Sriramulu 
Naidu v. Andalammal (1906) 

I. L. R. 30 Mad. 145 

7. - — — Adverse posses- 

sion between tenants- in-common — What cons- 
titutes adverse possession— Acts of exclusive 
possession — Ouster. The property in dispute 
belonged jointly to two brothers G and D. The 
plaintiffs obtained a decree on a mortgage- bond 
against D as manager of the family, and in execu- 
tion of the decree the property was sold to V. 
When V sought to take possession of the property 
he was obstructed by G and he had to file a suit 
against G to remove the obstruction. In that suit 
it was held on the 29th November 1886 that V 
was entitled to recover possession by partition of a 
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moiety of the property. The application to exe- 
cute this decree was sent to the Collector who on. 
the 11th of December 1895 effected the partition 
and made over symbolical possession to V of his 
share. This share was sold to plaintiff on the 18th. 
March 1898. Meanwhile, on the 4th October 1894, 
G sold the whole of the property to defendant’s 
father. The plaintiff eventually sued on the 4th 
October 1906 to recover possession of the property 
from defendant : the latter contended that the 
claim was barred by adverse possession. Held,. 
that to entitle the defendant to add ti the period 
of his own adverse possession (which was admit- 
tedly less than 12 years befoi’e the date of the- 
present suit) the period of his vendor G’s posses- 
sion, it must be shown thac the latter’s possession, 
was also adverse. That it could not be, so long as 
the decree for partition was rlive and capable of 
execution as against G during the period of his 
exclusive possession, because during that period 
the decree forming the basis of the mutual rights 
and obligations of the parties prevented them from 
setting up any title contradicting it and thereby 
giving to either a new cause of action 
against the other. The question of adverse posses- 
sion as between tenants -in-common depends not on 
a severance of the tenancy- in-common by partition,, 
but on exclusive occupation by one co-tenant 
amounting to an ouster of the other. 

Ambit a Ravji v. Shridhar Narayan (1908) "»1 

I. L. R. 33 Bom. 317 

ADVOCATE. 

See Barrister. 

See Counsel. 

See Stamp-duty . I. L. R. 36 Cal. 645' 

See Witness — Person Competent to be. 
Witness . . 5 B. L. R. Ap. 28 

admission by— 

■See Limitation Act, s. 19 — Acknow- 
ledgment of Debts. 

I. B. R. 18 All. 384 

entry as an— 

See Stamp Act, 1879, Sch. II, art. 11. 

I. Ii. R. 8 Mad. 14 

1. Riglit to appear — Criminal 

Courts — Prosecution — Pleader. A counsel or 
pleader is entitled to appear and act on behalf of the 
prosecution in the Criminal Courts, Chandi 
Charan Chatter jee v. Chandra Kumar Ghose 

5 B. B. R. Ap. 70* 
14 W. R. Or. 23 

2, Non-intervention of vakeel 

or attorney— Appeal from mofussil . An advo- 
cate of the High Court may appear at the hearing of 
an appeal from the mofussil on the direct instruction 
of a client, and without the intervention of vakeel oT 
attorney. Gobind Chandra Dutt v. Hendry 

14 B. 1m. R. Ap. 12 ; 24 W. R. 15* 
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3 . Piling appeal in Registrar’s 

Office. An advocate of the High Court is en- 
titled to appear and plead on the Appellate Side, but 
not to file an appeal in the Registrar’s Office. 
Ram Taruk Rarick v. Sidessoree Dassee 

IS W. R. 00 

4. — Right to take instructions 

directly from client — Right to “ act ” 
for client — Practice — Barrister — Letters Pat- 
ent, North-Western Provinces, ss. 7, 8 — Civil Pro- 
cedure Code, ss. 2, 36, 39, 635. Reading together 
ss. 7 and 8 of the Letters Patent for the High 
Court, and ss. 2, 36, 39, and 635 of the Civil Proce- 
dure Code, an advocate on the roll of the Court can 
for the purposes of the Code, perforin on behalf of a 
suitor all the duties that may be performed by a 
pleader, subject to his exemption in the matter of a 
vakalatnama and to any rules which the High 
Court may make regarding him. No such rule 
having been made to the contrary, such an advo- 
cate may take instructions directly from a suitor, 
and may “ act ” for the purposes of the Code on 
behalf of his clients. Bakhtawa Singh v. Sant Lal 

I. L. R. 9 All. 617 

5. Privilege of speech. Question 

of the extent of the privilege of speech accorded to 
advocates and counsel considered. Reg. v. Kashi 
Nath Dinkar . . .8 Bom. Cr. 126 

0, An advocate in 

India cannot be proceeded against, civilly or 
criminally, for words uttered in his office as advo- 
cate. Sullivan v. Norton 

I. L. R. 10 Mad. 28 

7. Vakalatnama, necessity for 

— Criminal Procedure Code, 1872 , s. 186. An advo- 
cate appearing in defence of an accused person 
under s. 186 of the Criminal Procedure Code, 1872, 
should not be required to file a vakalatnama. 
Anonymous ... 7 Mad. Ap. 41 

8 . Right to appear for prosecu- 

tion in Sessions Court. An advocate of the 
High Court may appear on behalf of the prosecution 
in the Court of Sessions and conduct the prosecution 
without being specially empowered by the Magis- 
trate of the district for the purpose. In the matter 
of the petition of Gungadhur Sircar 

23 W. R. Cr. 14 

9 Right to sue on promissory 

note given for fees— -Recorder 's Act, XX I of 
1863, s. 18. With reference to s. 18, Act XXI of 
1863, an advocate cannot sue upon a promissory 
note given by anticipation for fees not taxed ; nor 
oan the Court in such suit award to the plaintiff a 
quantum meruit for his services. Macleod v. Mah 
MiahYet . . . . 7W.R. 390 

10. Suspension of Advocate— 

Burma Courts Act, VII of 1872, s. 58 — Entering 
into contract contrary to public policy. In a case 
in which an advocate of the Recorder’s Court at 
Rangoon was suspended by the Recorder under Act 
YII of 1872, s. 58, for having entered into a con- 
tract which was contrary to public policy, the High 
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Court, though reprobating such a practice as im- 
proper and mischievous, yet considered that a 
serious warning was all that was called for under 
the circumstances, inasmuch as it appeared that the 
advocate in this instance did that which was done 
by other advocates, even by persons to whom he 
might fairly look for an example. In the matter of 
Moung Htoon Oung . . 21 W. R. 297 


] 1 . Professional mis * . 

conduct — Hindu Laic — Agreement ■ — Compromise . 

In proceedings for administration of the 
estate of a Hindu, who died intestate, the 
appellant, an Advocate in the Court of the 
Resident in Mysore, acted as legal adviser for 
two groups of persons, whose succession depended 
on whether the property of the deceased was sepa- 
rate or joint : in the former case one of his clients 
was exclusively entitled to the whole estate ; in the 
latter the members of both groups were entitled to 
divide the estate equally. By two agreements 
executed on 17th May and 22nd August 1899, the 
persons composing the two groups bound themselves 
to treat the estate as joint -property and divide it 
accordingly : and both agreements were attested 
by the appellant. On 24th March 1900, the person, 
who would, if the estate were separate property, be 
exclusively entitled being then dead, letters of ad- 
ministration of the estate were granted to his two 
sons. Shortly' afterwards, one of the second group 
of persons, relying on the agreements, sued the ad- 
ministrators for a share of the estate and for parti- 
tion. The case of the administrators as to the 
agreements was that they had been entered into 
under mutual mistake of fact, namely, under the 
belief that all the parties to them were entitled to 
share in the estates and that there was no consi- 
deration for them. The District Judge, and on 
appeal the Resident, held that the estate was 
separate property, but the Courts differed as to the 
agreements, the Resident holding that the compro- 
mises embodied in them were valid and binding. 
Charges of professional misconduct were made 
against the appellant in respect of the agreements 
to the effect that, knowing them to be invalid, he 
had allowed his clients to execute them, and had 
even attested them himself, without warning them 
that they were invalid and that he knew that the 
father of the administrators and his sons after 
him were alone entitled to the estate and yet allowed 
those clients to give away their rights by com- 
promises. The appellant admitted that at the 
time the agreements were executed he thought 
them to be invalid. The charges were held to be 
proved and the appellant was suspended from prac- 
tice for four months. Held, that the charges could 
not be sustained. At the time the agreements 
were made and up to the decision on appeal that 
the property was separate it was a matter of opinion 
whether they were invalid or not, and they were 
eventually held to he valid. There was nothing 
to show that the appellant had any knowledge or 
any means of knowledge, which his clients did not 
possess ; they were fully aware of their legal posi- 
tion, and were under no mistake, but deliberately 
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accepted the compromise to avoid further litigation. 
In re Lubeck (1905) . I. L. B. 83 Calc. 151 

s.c. 10 C. W, 1ST. 57 
D. B. 32 I. A. 21 

12. Charges against 

an advocate — Evidence — Conviction reversed. 

The appellant, a barrister and advocate of 
the Chief Court of Lower Burma, was charged 
before the said Court with gross professional 
misconduct, in that (i) whilst employed as an 
advocate for the prosecution in an abduction 
case he advised the prosecutor’s family to say 
nothing about letters having been received from his 
.abducted daughter and designedly withheld from 
the police and the senior advocate for the prosecu- 
tion the fact that such letters had been received ; 
(ji) that whilst the trial was proceeding, and while 
acting as an advocate for the prosecution, he sug- 
gested or hinted to the prosecutor that he should 
influence or attempt to influence by improper 
means a certain expert witness in handwriting to 
give evidence favourable to the prosecution in con- 
nection with certain letters produced. He was ac- 
quitted on the first charge, but convicted on the 
second and dismissed from his office as an advocate 
of the said Court : — Held, on an examination of the 
evidence, that he must be acquitted on the second 
charge also. Evidence given by the said senior 
advocate and by the Government advocate of the 
prosecute r’ s ste tements to them in the absence 
■of the appellant, even if admissible, could not 
avail to contradict the prosecutor’s sworn denial 
that the appellant had advised him to bribe. 
Other evidence given was wholly insufficient and 
the improbabilities of the appellant having acted 
as charged were very great. Bomanjee Cowasjee 
v. Chief Judge and Judges op the Chief Court 
•of Lower Burma (1906) . I*. B. 34 I. A. 55 

s.c. I. L. B. 34 Calc, 120 

13. — — — A. — — — Dismissal of 

Advocate from his office for 'professional mis - 
conduct — Charge of advising client to bribe a 

■ witness — Evidence, admissibility of — Evidence Act 
(1 of 1872), ss, 154, 155, cl. (3), 157 — Probabilities 
of case. The appellant, an Advocate of the 
►Chief Court of Lower Burma, was charged 
with having, whilst employed as an Advocate 
for the prosecution of certain persons being 
tried at the Criminal Sessions of the Court 
for the abduction of a girl, the daughter of one 
Ohn Ghine, advised Olm Ghine to bribe a European 
witness in the case, the Government of India 
expert in handwriting, and with being “ thereby 
■guilty of gross professional misconduct.” The 
•charge was founded on short and hurried conversa- 
tions (one in the corridor of the Court and the 
>othex in the Court itself) with his senior conducting 
the case, who, without being able to give the exact 
words, stated that the appellant had used expres- 
sions to the effect that he (the appellant) had done 
a thing he had never done before and had advised 
Ohn Ghine to bribe the witness. The appellant 
denied having done so, or having used any such 


AD V O C ATE — contd. 

expressions as alleged. Ohn Ghine stated that the 
appellant had hinted to him that the witness should 
be “ watched,” and it was found as a matter of 
fact that he was watched, but there was no 
evidence that any one bribed or attempted to bribe 
him. The Chief Court, after examining witnesses 
and considering the evidence, found the appellant 
guilty and dismissed him from his office as an 
Advocate of the Court. Held, that the evidence 
of persons, to whom his senior had, in the absence 
of the ajjpellant, repeated the conversations out 
of which the charge originated, though admissible 
in evidence under s. 157 of the Evidence Act, did 
not carry any further the determination of the 
real issue, whether the appellant did in fact advise 
Olm Ghine to bribe the witness. Particulars given 
by his senior of interviews he had with Ohn Ghine, 
in the absence of the appellant and statements 
then made by Ohn Ghine ; and particulars given 
by the Government Advocate of a conversation 
between Ohn Ghine and himself had been admitted 
in evidence by the Chief Court. Held, that such 
evidence was inadmissible for the purpose of im- 
peaching Ohn Ghine’s credit under s, 155, cl. (3), 
of the Evidence Act, or against the appellant, 
.and that there was, therefore, no direct evidence 
except that of the senior Counsel conducting the 
ease, and this, having regard to the fact that he 
could not remember the exact words used, and 
that the words deposed to were innocent or other- 
wise according to the context, and considering 
also the circumstances under which both conversa- 
tions took place, was insufficient to support the 
grave charge made against the appellant. Bomae- 
jee Cowasjee, In the matter of (1906) 

I. Ii. B, 84 Calc, 129 ; B. B. 34 I. A, 55 

14. — — Power of High 

Court to deal with Advocate who is also a member 
of the English Bar — Constitution of Bench of High 
Court under Rules of Court — Rules 2, 180, 181, 197 
— Letters Patent, els. 7, 8 — Misconduct— Libel on 
the Judges — Contempt of Court — 44 Reasonable 

cause ” for suspension. The High Court at 
j Allahabad is not precluded from dealing under 
| the Letters Patent of the Court with an advocate 
of the Court for misconduct by reason of his 
being a member of the English Bar. By rule 2 
of the High Court Rules, a Bench of three Judges 
of the Court is a tribunal properly constituted to 
deal with a charge of misconduct made against 
an advocate of the Court. Rule 197 does not 
make a Bench of five Judges necessary in such a 
case, hut only provides for cases in winch the 
High Court may for good cause and without charge 
or trial suspend or remove from the roll any 
advocate of the Court. After an altercation, durin 
the hearing of a case, with one of the Judges of 
the High Court, in the course of which he alleged 
that he had been told by the Judge to 44 hold his 
tongue ” and to 44 sit down ” an advocate of the 
Court attempted to defend his conduct by publish- 
ing in a newspaper, of which he was the editor, 
an article which was a libel reflecting not only 
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ADVOCATE— candid, 

on the Judge before whom he had appeared but 
upon other Judges of the Court in their judicial 
capacity, and in reference to their conduct in the 
discharge of their public duties, and which 
amounted to a contempt of Court which might- 
have been dee It with as such by the High Court. 
Held, that such publication constituted under el. S 
of the Letters Patent of the Court 46 reasonable 
cause ” for an order suspending the advocate from 
practising. Such publication was not excusable 
on the ground that it was written in his capacity 
as editor of the newspaper and not in his capacity 
as an advocate. The controversy arose from the 
misbehaviour of the advocate conducting a case 
before the Court, and the contempt of which he 
was found guilty was committed in the attempt . to 
vindicate his professional conduct in a publication 
for which he was solely responsible. In re Wallace , 
L. R. 1 P. G. 283, distinguished. Sarbadhicary, 

S. B.,Inre(m$) . . I. B. B. 29 All. 95; 

Jj. B. 34 I. A. 41 

15. ’ ’• ' - Unprofessional 

conduct — Arrangement with client without interven- 
tion of Solicitor — Threat — Compensation. An ad v o - 
cate of the High Court made an arrangement to 
do professional woik for his client, without the 
intervention of a solicitor, at a fee of half the 
usual charge ; and, on another occasion, he 
wrote to the same client to the eheet that he had 
an ofier t ) work professionally against her (the 
client) in a case the plaint of which .was settled 
by him for her, and unless she paid him ten 
gold mohurs (five times the usual fee) for refusing 
the brief ofiered, he would take up the case 
against her. Held, that the adv mete was guilty of 
hio-hly unprofessional conduce. S. K. H., an 
Advocate, In re (1907). I. B. B. 34 Calc. 72 

ADVOCATE GENEBAB. 

See Civil Procedure Code (Act XIV 
of 1882), s. 539. 

See Parties— Parties to Suits — Advo- 
cate General . . . Cor. 68 

1 Bom. Ap. 9 

— case certified by — 

See Confession— Confession to Police 
Officer . I. B. It. 1 Calc. 207 
I. B. It. 2 Bom. 61 

See Letters Patent, High Courts, cl. 
26. 

See Merchant Shipping' Act, 1854, s. 
267 . . I. B. It. 16 Calc. 238 

See Trust . I. B. It. 18 Bom. 551 

sanction by, to suit— 

See Bight of Suit — Charities. 

I. B. It. 10 Mad. 375 

- sanction of, when necessary to 


ADVOCATE GENEBAB— con cld. 

1 Bight to appeal — Suit relating- 

io charitable fund — Statute 53 Geo. Ill, c. 155 , A 
111. By the 53 Geo. Ill, Cap. 155, s. Ill, the 
Advocate General is entitled to appear and represent 
the Crown in informations for the administration 
of charitable funds. Attorney General iv 
Brodie . . . .4 Moo. I. A . 190 


- Officiating Advocate General 
— Right to pre-audience. The Officiating Advocate 
General having claimed pre-audience, the claim was 
questioned by a senior member of the Bar, bat was 
allowed. Held, that down to the transfer of the 
Government of India to Her Ma jesty, the Advocate 
General of the East India Company was not entitled 
as such to pre-audience in the Courts without a 
patent of precedence that the Attorney General 
and Solicitor General in England enjoy precedence 
as representing the Sovereign, and not by patent : 
and that the Advocate General and Officiating Ad- 
vocate General for the time being are entitled to 
similar pre-audience as the Attorney General in 
England. Advocate General (Offg.), In the 
matter of the claim of 

Bourke O. C. 224 : A. O. C. 110’ 

3. — Affidavit of docu- 

ment by order of the Prcthonotary against Advocate- 
General — Power of the Court — Prerogative of the- 
Croion — Practice — High Court Rule 88 — Civil Pro- 
cedure Code, s. 129. The position of the Advocate- 
General in India corresponds by statutory enact- 
ments to the position held by the Attorney General 
in Eu "land and there is ample authority for the- 
view that, generally speaking, the Attorney General 
is not called upon to make discovery on oath. An 
order by the Prothonotary calling upon the Advo- 
cate General to show cause wdiy a suit instituted by 
him should not be dismissed for want of prosecution 
is not one which is within the jurisdiction of the 
Prothonotary to make. Advocate General of 
Bombay ??. Adamji (1905) 

I. B. B. 30 Bom. 474 

Suit by Advocate 


bring suit. 


See Civil Procedure Code, 1882, s. 539. 

9 C. W. 3V. 151 

See Practice I. B. B. 29 Bom. 19, 133 


General at instance of relators dismissed — Appeal 
by Advocate General — No appeal by relators — Main- 
tainability. A suit having been brought by the 
Advocate General he is the proper party to appeal 
and not the relators. The relators are not parties to 
the suit and as relators they have no right to step 
in when the Advocate General, who w r as plaintiff, 
has not thought fit to appeal against the dismissal 
of the suit. Jan Mahomed v. Syed Nurudin 
(1907 ) . . . I. B. B. 32 Bom. 155 

AFFECTION. 

See Hindu Law I- B. B. 35 Calc. 721 
AEEIDAVIT. 

See Execution of Decree—- Stay of 
Execution . I. B. B. 15 Bom. 536 

See Penal Code, ss. 499, 500. 

8 C. W. N. 292L 

See Power of Attorney. 

I. B. B. 33 Calc. 625 
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AFFIDAVIT— cowcZcL 

... affirmed before Deputy Magis- 

trate. 

See Pals is Evidence— Generally. 

I. L. E. 14 Gale. 653 

contents of— 

See Company — Winding dp —Liability 
op Oppicers . I. Xi. E. 19 Bom. 88 

I contradietory- 

See Injunction — Injunction under 
Civil Procedure Code. 

14 B. I*. E. 352 

. — of convicted person applying for 

revision. 

See False Evidence — Generally. 

I. Xj. E. 19 All. 200 

. .. of documents. 

See Inspection op Documents. 

I. L. R. 22 Calc. 105, 891 
T. L. E. 15 Bom. 7 
I. L. R. 17 Bom. 581 
I. L. B. 19 Bom. 350 

See Practice— Civil Cases— Affidavits. 

See Practice— Civil Cases — Commission 
for taking Accounts. 

I. Ii. B. 1 Bom. 158 

See Practice — Civil Cases — Inspection 
and Production op Documents. 

I. L. R. 20 Calc. 587 

See Practice— Criminal Cases. 

8 Bom. Or. 126 
10 Bom. 102 

See Stamp Act, i 879, sen. II, cl. ( b ). 

I. L. B. 12 Bom. 276 

- right to use— 

See Certiorari, Writ of. 

10 Bom, 102, 109 note 

— sufficiency of — 

See Rule to show Cause. 

3 B. Lu B, Ap. 153 

See Summons- Service of. 

I. L, B. 19 Calc. 201 
I. L. B. 26 Calc. 101 

AFFRAY, 

See Penal Code, s. i59. 

I. Xj. B. 17 All. 166 

See Biotin g . I. L. B. 21 Calc. 392 

AFRICA ORDERS IN COUNCIL, 1889, 
1892, 1893* 

See Jurisdiction op Criminal Court- 
General Jurisdiction. 

I. L. R. 22 Bom. 54 | 


AGE. 

false representations as to— 

See Minor — Liability of Minors on, and 
right to enforce, Contracts. 

I. L. B. 24 Calc. 265 

See Estoppel— Estoppel by Conduct. 

I. L. B. 30 Calc. 539 

— proof of— 

See Evidence Act, s. 32. 

I. L. R. 24 Calc. 265 

See Evidence Act, s. 32, cl. (5). 

I. L. R. 25 Mad. 184 

AGENCY. 

See Power-of-attorney. 

13 C. W. N. 1190 
See Companies Act, s. 4. 

13 C. W. N. 638 

AGENCY COURTS IN KATHIAWAR. 
See Privy Council. 

I. L. B. 33 Calc. 219 

AGENCY RULES. 

See Guard lins and Wards Act, 1890, 
s. 1. . .1. L. B. 18 Mad. 227 

See Transfer of Civil Case — General 
Cases . I. L. R. 23 Mad. 329 

appeal under — 

See Valuation of Suit— Appeals. 

I. L. B. 22 Mad. 182 

See Rules made under Acts. 

I. L. B. 24 Mad. 345 

Agency rule 22 of 1840 made 

under Act XXIV of 1839 for Gan jam and 
Vizagapatam. Agency rule No. XXII made in 
1840, under the powers conferred by Act XXIV of 
1839, is a valid rule. Maharajah op Jeypore v. 
Papayyamma . . I. L. B. 23 Mad. 329 

AGENCY TRACTS, JURISDICTION 
OVER— 

See .High Court, Jurisdiction op — 
Madras, Criminal. 

I. L. R. 14 Mad. 121 

See High Court, Jurisdiction op — 
Madras — Civil. 

I. L. R. 26 Mad. 266 

AGENT. 

See Attorney and Client. 

I. L. B. 29 Calc. 595 

See Bengal Rent Act (1869), s. 30. 

See Bill op Lading 13 C. W. N. 738 
See Broker . I. L. R. 20 Bom. 124 

See Civil Procedure Code, 1882, ss. 37, 
38, 417, 432 (1859, s. 17). 

See Contract . . 13 C. W, N. 59 
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AGENT -conoid. 


See Contract Act (IS or 1872). ! 

I. X.. R. 32 Bom. 356 j 

See Criminal Procedure Code, 1882, 
s. 45 (1872, s. 90) 23 W. R. Or. @0 

I. L. R. 4 Calc. 803 

See Husband and Wife. 

I. L. R. 4 Calc. 140 

See Inspection of Documents. 

I. X. R. 25 Calc. 294 

/See Limitation Act, Sch. II, Art. S9. 

13 C. W. 3ST. 212 

See Mahomedan Law — Pre-emption — 
Ceremonies . "W. R. 1804, 219 

I. X.. R 1 All. 521 
1. X. R. 7 AIL 41 

iSee Oaths Act, s. 9. 

I. L. R/14 Rom. 455 

See Possession, orders of Criminal 
Court as to— Parties to Proceed- 
ings . . . 7 C. W. N. 825 

See Principal and Agent. 

See Probate . I. X. R. 31 Calc. 357 

See Summons, service of. 

1. X*. R. 4 Rom. 418 
1. X. R. 6 Rom. 100 
8 Rom. O. C. 159 
7 Rom. O C. 97 
17 W. R. 33 
I. X. R. 9 Calc. 733 

acknowledgment of debt by— :if . 

See Limitation Act, 1877, s. 19 — Ac- 
knowledgment OF DEBTS. 

See Limitation Act, 1877, s. 19 — Ac- 
knowledgment of debts. 

I. X. R. 25 Mad. 220 

acknowledgment of title by— 

See Limitation Act, 1877, s. 19— Ac- 
knowledgment OF OTHER RIGHTS. 

I. X. R. 8 Bom. 99 
I. X. R. 1 All. 642 

authority of— 


See Principal and Agent— Authority 
of Agent. 

See Limitation Act, 1877, s. 20. 

I. Is. R. 29 Calc. 647 

liability of sons and grandsons 

of— 

See Act XY of 1877, Sch, II, art. 57 
I. X. R. 31 All. 429 


of Company. 


— of Court of Wards, suit against — 

See Oude Land Revenue Act, ss. 175, 
176 . . I. X. R. 22 Calc. 729 

X. R, 22 I. A. 90 

— of Foreign Sovereign. 

Court of Agent, Jurisdiction of- 


See Income-Tax Act (II of 1886). 

X. X. R. 22 Rom. 332 


Act, XV of 1840— Bom. Begs. XXIX of 1827 and 
XIII of 1830. A sanad issued to an Agent of 
H. H. Hoikar, under Act XV of 1840 and Regu- 
lation XIII of 1830, was held not to be inv ilidated 
by the omission to enter the Agent’s name in any list 
of exempted or empowered persons under Regula- 
tions XXIX of 1827 and XIII of 1830. The omis- 
sion to secure the agent any specific jurisdiction 
under Regulation XIII of 1830 was held to disen- 
title him from exercising any but the most ordinary 
jurisdiction which could be exercised under that law. 
Sabharam bin Vithaji v. Sadashiv bin Sayaji 

X Rom. 96 


of Governor of Madras. 


See Revision — Civil Cases. 

I. X. R. 10 Mad. 229 

See Transfer of Civil Case — General 
Cases . X. X. R. 23 Mad. 329 

Agency of Gan jam and Wisaga- 


patam — Agent's Court at Vizagapatam, juris - 
diction of — Ganjam and Vizagapaiam Agency 
Court's Act (XXIV of 1839). The Agent to the 
Governor at Vizagapatam has jurisdiction over all 
suits of a civil nature arising in the Agency. The 
rule regarding the institution of suits of a lesser 
pecuniary value than R5,000 in the Divisional 
Assistant’s Court is, like the analogous rule con- 
tained in s. 15 of the Code of Civil Procedure, one of 
procedure, and not of jurisdiction. Where, there- 
fore, a suit which might have been instituted in the 
Court of the Divisional Assistant was brought in the 
Agent’s Court: Held, that the Agent had jurisdic- 
tion to entertain it. Nidhi Lai v. Mazhar Hossain, 
I. L. it. 7 All. 230, Matra Mandal v. Hari Mohan 
Mullich, I. L. R. 17 Calc. 155, Krishnasami v. 
Kanahasafoai, I. L. JR. 14 M ad. 183, and A uguslme 
v. Medlycott , I. L. JR. 15 Mad. 241 , followed. 
Velayudam v. Arunachalam, I. L. R. 13 Mad . 
27 3 , considered. Gourachandra Patnaikudu v» 
Vikrama Deo . . I. X. R. 23 Mad. 367 

of Manager of railway. 


See Railways Act, 1890, s. 77. 

I. X. R. 24 Calc. 306 


of Sirdars in Dekhan . 


See Pensions Act, s. 4. 

I. X. R. 17 Bom. 224 

AGENT AND SDR- AGENT. 

See Account . 12 C. W. N. 1035 

AGGREGATE VAXUE. 

See Appeal to Privy Council. 

I. X. R. 34 Calc. 400 
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AGRA AMD OTJDH MUNICIPALITIES 
ACT (I OE 1900). 

See North-Western Provinces and 
Ottdh Municipalities Act (I of 1900). 

AGRA LAND REVENUE ACT (XIX OE 
1873). 

Sei North-Western Provinces Land 
Reventjt Act. 

AG-RA BENT ACT (XII OE 1881). 

See North-Western Provinces Rent 
Act. 

AGRA TENANCY ACT (II OE 1901). 

1 _ s . 4— Tenant— License to cut grass 

from embankments of a Railway line Piofit a 
prendre— Jurisdiction of Civil Court . A peison 
authorized by a Railway Company to cut grass 
from the Railway enbankments is not a tenant 
within the meaning of section 4 of the Tenancy 
Act, and the payment which he agreed to make 
is not rent. The right which he obtamed under 
the agreement is in the nature of profit a prendre. 
A suit for recovery of the amount agreed upon lies 
in the Civil Court. B. & N.-W. BilLWiY «. 
Bandhu Singe (1909) . I. L. R. 31 All. 342 

2 ss. 4 (5), 32 (2 )— Rent-free grant 

‘‘Bolding” — “ Tenant Held, that a rent- 

free errant is not a “ holding,” nor is the grantee 
a “tenant” within the meaning of the Agra 
Tenancy Act, 190 i. Abdul Karim v. Ramzan, 
WieMy Notes 1908, 197, approved. Sagar Mal 
v. Mahhan Lal (1908) . I. L. R. 31 All. 49 

_ __ g. 7— Applicability of, to mortgage 

executed in 1894-Mortgage _ of sir-Whether 
mortgagor obtains exproprietary rights. _ 11 in lbJ4 
made a usufructuary mortgage of his sir land to 
the plaintiff. 8, the son of S, on the following 
day executed a kibuliat promising to pay rent in 
respect of that land to the mortgagee. The lower 
Appellate Court held that 8 was joint with his 
father at the time of the mortgage and became 
an exproprietary tenant and was not hable to pay a 
higher rent than such tenants were liable to pay. 
Held, that the mortgage having been made in 1894, 
the provisions of the Agra Tenancy Act ot 1901 
did not apply, and the mortgagor acquired no 
exproprietary rights in respect of the sir. 8 was 
therefore liable to pay rent at the rate mentioned 
in the kibuliat. Madho Bharti v. Barh Singh, 
I L R. 16 All. 337, followed. Sheo Lax. 
Singh r. Suehdeo Singh (1909^ ^ AU _ 3g8 

_____ BS. 8, so and 22 —Fixed rate tenant 

transfer — Succession— Claim of sister to inherit. 
A transferee from a zamindar under a deed winch 
purports to confer all the rights of a tenant at 
fixed rates, acquires only rights of an occupancy- 
tenant, and not those of a fixed-rate tenant as de- 
fined in s. 8 of the Tenancy Act. The fixed-rate 
tenant referred to in &. 20 of the Tenancy Act 
is a tenant described in s. 8 of that Act, and not a 
tenant who, under a contract with the zamindar. 


AGE A TENANCY ACT (II OE 1901)— 

could. bd 

holds at a fixed rate of rent. The interest of such 
transferee cannot, under s. 22 of the Tenancy 
Act, devolve upon his sister. Bachchi v. Bachchi 
( 1906) .... I. X». B. 28 All. 747 

1. __s. 20 — Statute 24 and 25 Viet , Ch. 

CLIV — Occupancy holding— Sale in execution of 
Civil Court decree— Subsequent relinquishment of 
holding by tenant, in favour of landlord. A in 
execution of a decree for maintenance got the 
occupancy holding of her husband sold, purchased it 
herself, and afterwards sold it to the defendant. 
Subsequently the husband relinquished the holding 
to the plaintiff, his landlord. Held , that the fact 
that the relinquishment by the husband may have 
been intended to defeat the defendant s claim did 
not prevent the defendant’s claim being absolutely 
barred by the provisions of s. 20 of the Agra 
Tenancy Act, 1901. Jagoe v. Harrington , 10 L. 
It Ireland, 335 ; Donoughmore v. Forest, Ir. Rep. 

5 Com. L. 413 ( Exch . C.), Gilman v.’f Murphy 
Ir: Rep. 6 Com. L. 34, referred to. Madan Lal v. 
Ali Nasir Khan (1905) . I. L. B. 28 All. 690 

2. {ss. 20, 21, 31- Occupancy hold- 

ing— .Rights of alienation possessed by occupancy 
tenants— Mortgage. Held, that the law enacted 
in ss. 20, 21 of the Agra Tenancy Act, 1901, 
obliterates any distinction which might have 
existed or have been supposed to . exist between 
the right of occupancy and the right to occupy 
wherever transfers were made or contemplated 
by tenants, and that the tenants mentioned 
in these sections can. no longer transfer either 
the right of occupancy or the right to occupy 
“otherwise than by a sub-lease. A subsequent 
mortgagee of an occupancy holding, whose mortgage 
was executed after the coming into force of the Agra 
Tenancy Act, has therefore no right to redeem 
a prior mortgage over the same holding. Rhtali 
Ram v. Nathu Lal, I. L. R. lo All . 219, and Bnj 
Mohan Das v. Algu, ILL. R. 26 All. 78, distingu- 
ished. Madan Lal y. [M uhammad Ah Nasir Khan , 
Weekly Notes 1906, 182, approved. Banmali 
R AK de t, Bisheshar Singh (1906)^ gg ^ ^ 

g ___ Occupancy hold~ 

ing— Usufructuary mortgage— Contract Act (IN of 
1872), s. 23. An occupancy tenant executed a 
usufructuary mortgage of his occupancy hold- 
ing and then executed a kabuliat undertaking 
to pay rent for the mortgaged land. Held , on suit 
by the mortgagee for rent under the terms of the 
kabuliat, that the agreement between the parties 
was of a nature which, if permitted, would defeat 
the provisions of the Tenancy Act, 1901 : that 
it was unlawful within the meaning of s. 2d ot 
the Contract Act, and void. Hamandan Man v. 
Nakchedi Ecu, Weekly Nates, 1906, 
mali Panda v. Bisheshar Singh, I. L. . R. 29 All. 129, 
and Madan Lal v. Muhammad Ah Nasir Khan, 
I. L. 1L 28 All. 696, followed. , 

Kishen Lal (1907) . . I- L. R. 29 All. 327 
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AGRA TENANCY ACT (II OF 1901)- 

contd. 

1. — - — s. 22 — Occupancy holding — Succes- 
sion. Under the Agra Tenancy Act of 1901 the 
personal law of the parties concerned is no longer 
applicable to the ease of succession to an occupancy 
holding but the holding descents to all the male 
lineal descendants in the male line of descent of 
last owner, without exclusion, by the nearer of the 
more remote. Bkttka v. Saha b-gd- din (19081 

I. la. R, 30 All. 128 

, 2. - — ~ — — ; Occupancy hold - 

mg — Success io n - — 4 4 Male lineal descendant ” — Ille- 
gitimate son — Hindu law. Held , that the illegiti- 
mate son of a man belonging to one of the Sudra 
caste by a kept woman, or continuous concubine, 
was capable of succeeding to the occupancy hold- 
ing of his father as a 4 4 male lineal descendant 5 5 
within the meaning of s. 22 of the Agra Tenancy 
Act, 1901. Indernn Valungypooly Taver v. Hama - 
sawmy Pandia Talevar , 13 Moo. I. A. 241, Sarasuti 
v. Mannu , I. L. R. 2 All. 134, and Hargobind 
Kuari v. Dkaram Singh, I. L. R. 6 All. 329, refer- 
red to. Ram Kali v. Jamma (1908) 

I. In R. 30 All. 508 

— - ss. 22, 32 (2). 

See Act No. XII or 1881, s. 9. 

I. Xj. R. 31 All. 51 

— ss. 31, 57, 179, 199 — Suit by zamindar 
for ejectment of tenant mid sub-lessee — Appeal — 
Jurisdiction. A zamindar sued to eject one of 
his occupancy tenants and also certain sub-lessees 
to whom the occupancy tenant had sub-let part 
of his holding for building purposes : Held, that 
this was a suit falling within s. 31 (2) of the 
Agra Tenancy Act, 1901, and an appeal from the 
decree therein lay to the Commissioner and not 
to the District Judge. Lachman Das v. Nabi 
Bakhsh (1908). . . I. Xj. R. 31 All. 109 

1. s. 32 —Occupancy holding — Juris- 
diction — Civil and Revenue Courts. Where plaintiffs 
sued in a Civil Court for possession under an 
agreement of part of an occupancy holding : 
Held, that the suit would not lie, being contrary 
to the intention of s. 32 of the Agra Tenancy 
Act, 1901. Achhey Lal v. Janki Prasad (1900) 

I. Xj. R. 29 All. 66 

2. - — - Exproprietary hold- 

ing — Suit for possession of half of an exproprietary 
holding. The plaintiffs sued to recover possession 
of one -half of an exproprietary holding, and added 
a prayer for 2 * 4 ‘ any other relief which might in the 
opinion of the Court be deemed just and proper.” 
Held, that the suit for possession of half of the 
exproprietary holding would not lie, being opposed 
to s. 32 of. the Agra Tenancy Act, 1901, but that 
on the finding that the plaintiffs’ share in the 
holding was one half, the plaintiffs were entitled 
to a. decree declaring their right to a half share. 
Ashiq Husain v. Asghari Begam (1907) 

I. Ii. R. 30 All. 90 
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canid. 


3, — - — Division: of occu- 

pancy holding— Suit for declaration of right — Suit 
maintainable . A suit for a declaration of right to 
a share in an, agricultural holding is maintainable 
and is not forbidden by the provisions of s. 
32, Agra Tenancy Act, 1901. Ashiq Husain v, 
Asghari Begam , /. L. R. 30 All. 90, followed. 
Achhey Lal v. Janhi Prasad, I. L. R. 29 All. 66, 
overruled. Najib-ul-lah v. Gtjlsher Khan 
( 1909) . . . I. L.R. 31 All. 348 

ss. 53, 197 — Civil Procedure Code, 

s . 45 — Joint suit for arrears of rent of several 
holdings. Held, that the provisions of s. 45 of 
the Code of Civil Procedure do not apply to 
a suit for arrears of rent under the Agra Tenancy 
Act, 1901, so as to admit of a joint suit being 
brought in respect of arrears of rent due in 
respect of several holdings. On the contrary 
the Act contemplates that one suit should be 
brought in respect of each separate holding. 
Jagannath Pars ad v. Tori (1906) 

I. D. R. 29 AIL 18 

ss. 56, 57 (a) and (c) and 80— 

Landholder and tenant — Ejectment— Construction 
of document — Lease — Condition inconsistent with 
the provisions of the Tenancy Act . The plaintiff 
leased a village to the defendant. The defendant 
executed a habuliat containing, amongst other pro- 
visions, a covenant for payment of the rent, amount- 
ing to R 7,050, half in the month of Kartik and 
half in the month of Baisakh, as also, in the event of 
the revenue of the village being enhanced, enhanced 
rent to the extent of the increase in the revenue. 
The lessee also covenanted to plant 10 bighas hham 
per plough with indigo and to transmit the indigo 
to the plaintiff every year and also to render in kind 
other produce. The hahuliat further contained a 
provision that the lessee should not allow any tenant 
to acquire occupancy rights, and that on failure to 
observe this provision he should pay to the lessor 
R50 per plough as enhanced rent during the term 
of the lease. There was a further provision that, if 
the lessee failed to comply with the conditions of the 
lease, the plaintiff should have the power to dis- 
possess him during the term of the lease. On 
failure of the lessee to observe the conditions above 
set forth, the lessor sued for and obtained a decree 
for his ejectment. Held , that the condition of for- 
feiture for non-payment of rent was inconsistent 
•with the provisions of the Agra Tenancy Act, 1901, 
and the plaintiff was not entitled to maintain his 
suit for ejectment. But, inasmuch as the lease 
would expire by effluxion of time within a year from 
the date of the High Court’s judgment, the lessee 
•was not under s. 80 of the Act entitled to be restored 
to possession. Tara Singh v. Khttshhal Kunwar 
( 1906) . , f 1. 1*. R. 28 All. 610 

s. 63 — Effect of tenant acquiring a 

share in the village. A tenant who, during the 
period of his occupancy, acquires a share in the 
proprietorship of a village, retains nevertheless the 
status of a tenant in respect of his. holding and ie- 
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AGRA TENANCY ACT (II OF 1901)— 

canid, 

subject to all the incidents of his tenancy. Kakhan- 
ud-din Khan v. Bhogi Tewari, S. A. 739 of 1889 , 
followed. Abxji Has in Khan v. Bhera (1906) 

I. D. R. 28 All. 70S 

y,. ■ ■> — ss. 79 and 81 — Civil and Revenue 

Courts — Jurisdiction — Suit by ejected tenant for 
restoration to possession— Limitation. An occu- 
pancy tenant died leading two daughters, who had 
their names recorded as occupancy tenants of their 
deceased father’s holding, but never obtained actual 
possession thereof. On the contrary, the zamindar 
put in his own tenant. One of the daughters of the 
fate occupancy tenant, however, gave a lease of half 
the holding, and the lessees ultimately sued the 
za minder’s tenant in a Civil Court to recover posses- 
sion. Held, that the plaintiff’s proper remedy 
was by suit under s. 79 of Act II of 1901, and 
as be bad been out of possession for something like 
three years, his suit was barred by limitation. 
Dalip Rai v. Deohi Rai, I. L. R. 21 All. 204, re- 
ferred to. Ram Lal v. Ghent Lal (1995) 

I. L. R. 27 All. 372 

ss. 83 et seq.— Land-holder and 

tenant— Surrender by tenant of his holding — 
Notice. Before a valid notice of surrender of his 
holding can be served on a land -holder through the 
Tahsildar under the provisions of s. 85 of the 
Agra Tenancy Act, 1901, it is a condition precedent 
that the tenant should have himself given notice 
under s. 83 or s. 84 and that the land-holder should 
have refused to receive such notice. Sttmera v. 
Pia.ee Lal (J 906) . . I. L. R. 28 All. 122 

’ A — L s. 134. 

See Penal Code, s. 1884 . 

I. L. R. 27 Ail. 480 

— ^ ss. 158, 184 (2) — Lambardar and co- 

sharer — Liability of successor in office for uncollected 
profits : — Held , tha J - the successor in title of a 
deceased lambardar is not liable to account for 
profits which his predecessor may have failed 
to collect or which he permitted to remain uncol- 
lected owing to negligence or misconduct. Dip 
Singh v. Ram Chap an (1906) 

1. 1». R. 29 All. 15 

— - s. 159— 

See Civil Procedure Code, 1882, s. 

310 A. . I. Ii. R. 31 All. 179 

~ — ss. 187, 177 — Execution of decree — 

Appeal — Revision— Jurisdiction. A uUit was dis- 
missed by the Revenue Court as not cognizable 
by it and the District Judge, upon appeal, 
having dealt with it under sections 196 and 
197 of the Tenancy Act, made a decree, execu- 
tion of which % as applied for in the court of 
the Assistant Collector of the first class who 
rejected the application : Held, that no application 
in revision lay against the order of the Assist- 
ant Collector refusing execution. Damber Singh 
V. Srikbishen Das (1909) I. la R. 81 AIL 445 


AGRA TENANCY ACT (II OF 1901)— 

contd. 

1. SS. 175 and 180— Appeal- 

Jurisdiction — Letters Patent , cl. 10. Held, that the 
words of s. 180 (2) ( b ) of the North-Western Pro- 
vinces Tenancy Act, 19. 1, 44 A question of juris- 
diction has been decided ” means “ decided by the 
Collector as an Appellate Court.” Where a 
question of jurisdiction had been decided by the 
Court of first instance (Assistant Collector), but 
was not raised before or decided by the Appellate 
Court (Collector), it was held, that no appeal would 
lie to the District Judge. Held, also, that s. 175 
of the said Act has no effect upon the jurisdiction 
conferred by s. 10 of the Letters Patent of the 
Court. Zamin Ali Khan v. Genda (19C4) 

I. L. R. 28 All. 375 

2. ’ss. 175, 180 and 193- Civil 

Procedure Code , s. 2~ “ Decree ” — 44 Order ” — 
Appeal. Held , that no appeal will lie from an ap- 
pellate order of a Collector, as distinguished from 
an appellate decree, in proceedings under the Agra 
Tenancy Act, 1991. In order to decide what are 
44 orders ” and what fi< decrees ” under the Ten- 
ancy Act, 190.1, the definitions contained in the 
Civil Procedure Code, s. 2, must be applied. 
Dhani Ram v. Bhola Singh (1905) 

I. L. R. 27 All. 21 

1. ss. 170, 177, 182 — Jurisdiction 

— Appeal. Held, that no third appeal will lie to 
the High Court from a decree of the District 
Judge passed in appeal from an appellate decree 
of the Collector under the provisions of the Agra 
Tenancy Act, 1901. Lachmi Narain v. Niroiam 
Das , Weekly Notes, 1906 , 251, followed .Lachmi 
Narain v. Nirotam Das (1906) 

I. Ij. JEL 29 AIL 69 

2 ss. 176, 177 and 193— Civil 

Procedure Code, ss. 2 and 244 — “ Orders ” — 
“Decree” — Appeal. Held, that an appeal will 
lie to the District Ji dge from an order of an Assist- 
ant Collector of the first class, if such order, by 
the force of s. 2 of the Code of Civil Procedure, 
amounts to a decree. Kharag Singh v. Pola Ram 
(1905) .... I. D. R. 27 All. 31 

3. — _ ss. 178, 177 and 193 —Civil 

Procedure Code, ss. 2 and 244 — Order — Decree — 
Appeal. No appeal lies, from the order; 5 as 
distinguished from the decree of an Assistant 
Collector of the first class. Kharag Singh v. Pola 
Mam, I. L. R. 27 All. 31, overruled. Zohra v. 
Mange I al (1906) . 1. 1». R. 28 All. 753 

1. — s. 177 — Question of proprietary 

title— J urisdiction — Civil mid Revenue Courts . 
Held, that the question whether a tenant, defend* 
ant in a suit for ejectment, is e tenant of one 
kind or another is not e question of proprietary 
title within the meaning of s. 177 of the Agra 
Tenancy Act, 1901. Chhitar Singh v. Rup Singh, 
Weekly Notes, 1906, 147, dissented from. Niran- 
jan v. Gajadhar (1908) . I. Ii R. 30 All. 133 

2. — ss. 177, 199 and 200 — Question 

of proprietary title — Appeal — Civil and Revenue 
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AGRA TENANCY ACT (II OF 1901)- 

contd. 


AGRA TENANCY ACT (II OP 1901)— 

contd. 


Courts — Jurisdiction. When a Revenue Court, 
under the powers conferred on it by s. 199 of the 
Agra Tenancy Act, 1901, decides a question of 
proprietary title it becomes for the moment a 
Civil Court ; an appeal lies at the instance of 
either party to the District Judge, and if such an 
appeal is wrongly preferred to and decided by a 
Commissioner, such decision will have no effect 
in preventing the Revenue Court’s decree from 
becoming final. Genda v. Sukh Nath Rat (1907) 

I. Xi. R. 30 AIL 25 

1. s. 193 — Civil Procedure Code , ss. 

562 and 588 — Remand — Appeal. There is no appeal 
from an order of remand passed under s. 562 
of the Code of Civil Procedure in a suit or proceed- 
ing under the Agra Tenancy Act, 1901. Vila y at 
Husen v . Mahendra Chandra Nandy (1906) 

I. L. R. 28 AIL 88 

2. Procedure — Order 

remanding case to Court of first instance for retrial 
— Appeal. Held , that no vppeal lies from an order 
of an appellate Court in a si i fc under the Agra Ten- 
ancy Act, '901, remanding the case to the Court of 
first instance for trial upon the merits. Zahur Ali 
■ v. Sher Ali (1915) . . X. L. R. 28 AIL 283 

s 0 199 — 

See Ejectment, suit for. 

X. Xi. R. 29 AIL 001 

1. Determination by 

Revenue Court of question of proprietary title — Res 
judicata . Where in a suit filed in a Revenue 
Court a question of proprietary title is raised 
and the Court, acting under s. 199 of the Agra 
Tenancy Act, elects to determine such question 
itself, such decision of the Revenue Court will 
operate as res judicata in respect of a subse- 
quent suit in a Civil Court for determination 
of the same question. Salig Dube v. Deolci Dube, 
All. W. N. 1907 , 1, followed. Beni Pande v. 
Rajah Kausal Kishore Prasad Mal Bahadur 
( 1906) .... I. Ii. R. 29 All. 160 

2. — (<a) — Limitation — 

Defendant referred to Civil Court - Limitation Act 
(XV of 1877) — Sell. 11, Art. 12 0. When under 
s. 199 of the Agra Tenancy Act, 1901, an order is 
passed by a Revenue Court directing the defendants 
to file a suit in a Civil Court within the time limited 
by that section, the ordinary period of limitation 
is thereupon suspended and the special period pro- 
vided by the Tenancy Act is substituted. The 
defendant filed a suit in the Civil Court within three 
months. It was decided against them. They 
appealed and in appeal withdrew their suit with 
liberty to bring a fresh suit. Held, that the fresh 
suit filed after the expiry of the period limited by 
the order of the Revenue Court, was barred and 
the defendants could not fall back upon the pro- 
visions of the Indian Limitation Act, 1877. Ban- 
wari Lal v. Musammat Gopi (7 907) 

I. Xi. R. 30 All. 441 


3. — - Suit for arrears 

of rent — Tenant not pleading proprietary title — 
Subsequent suit for declaration of title — Res judi- 
cata. In a suit for arrears of rent under Act No. II 
or 1901 the plaintiff did not set up his proprietary 
title to the land in suit. Held, that a subsequent 
suit in the civil court for establishment of his 
proprietary right was barred by the principle of 
res judicata. Behan v. Sheohalak , 1. L. R. 29 
All. 601, followed. Lal Singh v. Rhaliq Singh 
(1909) . . . I. Xj. R. 31 All. 323 

— s. 201.— 

See North-West Provinces Rent Act 

s. 93. 

1. Evidence Act , I 

of 1872, s. 4 — Evidence— Record of plaintiff* s 
name as a co-sharer — Presumption. The presump- 
tion enjoined by cl. (3) of s. 201 of the Agra 
Tenancy Act is not conclusive, even in a Reve- 
nue Court, but may be rebutted, as for instance, 
by evidence showing that the plaintiff has not 
been in possession of the property in respect 
of which profits are claimed for more than 
twelve years before suit, and the defendants 
have openly denied the plaintiff’s title for 
more than that period. Niaz Ali Khan v. 
Gobind Ram, F. A. F. 0. No. 70 of 1904, 
decided May 22, 1905, distinguished. Dil Run war 

TJdi r am (1906) . . I. L. R. 29 AIL 148 

2. — — — _ Suit for profits 

— Receipt of profits within 12 years of suit 
denied — Plaintiff's recorded co-sharers — Burden of 
proof. The plaintiff’s recorded co-sharers sued 
another co-sharer for profits. The defendant 
pleaded that the plaintiffs or their predecessors 
in title had not received profits within twelve 
years preceding the institution of the suit, and 
that the suit was time-barred. Held, that it 
was not for the plaintiffs to prove by evidence 
of receipt of profits within twelve years that 
the right subsisted : and that s. 201 of the 
Agra Tenancy Act, 1901, raised a presump- 
tion in their favour. Mihin Lal v. Badri Prasad, 
1. L. E. 27 All. 436 , referred to. Banwari Lal 
v. Niadar (1906) . . I. lb. R. 29 AIL 158 

3. - — — Evidence Act (1 of 

1872), s. 4 — Evidence — Presumption — Record of 
plaintiff's name as a co-sharer . Held, on a con- 
struction of s. 201 of the Agra Tenancy Act, 1901 , 
that the words “ if in any suit instituted under the 

provisions of Chapter XI the plaintiff is 

recorded as having such proprietary right, the 
Court shall presume that he has it ” mean that 
so far as the Revenue Court is concerned, such Court 
is bound to presume in favour of the plaintiff and 
it is for the defendant 44 to establish by suit in the 
Civil Court that the plaintiff has no such proprie- 
tary right.” Dhanka v. Umrao Singh, I. L. R. 
30 All. 58, and Dil Kunwar v. XJdai Ram , L L m 
R. 29 AIL 148 a dissented from. The judgment of 
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AGREEMENT. 


See Account . I. B. R. 29 Bom. 1U < 
^ee Advocate . I. L. R, 33 Calc. 151 

^ee Champerty and Maintenance. 

I. L, R. 35 Calc. 420 

See Civil Procedure Code, 1882, s. 375. 

13 C. W.N. 1023- 

See Compromise decree. _ ^ „ 

13 C. W. N. 217 

See Consideration. 

See Contract. . I* B. 36 Calc. 354 

See Contract Act, ss. 23, 27. 

I. Xj. R. 29 Bom. 107 
X. L. R. 28 Mad. 520 

See Contract Act, ss. 2, 23, 25 and 63. 

I. L. R. 28 Bom. 60, 326 
I. L. R. 33 Bom. 411 

See Contract Act, s. 27. 


of 1872), 8 . 4 — Evidence — Presumption — Record 

of plaintiff's name as a co-sharer. Held, that 
the presumption enjoined by s. 201, clause (3) 
of the Agra Tenancy Act, 1901, is not con- 
clusive, but may be rebutted by evidence offered 
to the contrary. Banwari Lai v. Niadar , I. L. A. 

29 AU . 158 referred to. Dhanka u Dmrao 
Singh (1907) . . . I. L. R. <>0 AIL 58 

S. 201 (3) — Presumption — Suit 
for profits in Revenue Court— Question of title 
decided by Civil Court. In a suit for profits 
the defendants pleaded that the plaintiff had 
no title to certain plots. The Assistant 
Collector partially decreed the claim. The de- 
fendant thereafter and when an appeal was pending 
before the District Judge obtained a declaration 
of title to the plots from the Civil Courts. The ) 
lower Appellate Court held that without correction 
of the Tchewai the Civil Court’s decree could not be 
given effect to in the Revenue Court. Held, that 
when as between parties to a revenue suit, a Civil 
Court of competent jurisdiction has decided the 
title to the property adversely to the plaintiff who 
claims profits, the Revenue Court is not competent 
to ignore that decision. Durga Shankar v. Gur 
Charan, Weekly Xctes 1906;, 1, referred to. 
Bha.vaki K,ak am ^ M , 

s. 201 (3) — Presumption — Ques- 
tion of title decided by Civil Court — Subsequent 
suit for profits by recorded co-sharers. When 
a Civil Court of competent jurisdiction has 
decided a claim to property, and this has been 
followed by a wrong entry in the revenue 
naiiers : Held, that in a subsequent suit for pro- 
fits the claim must be in proportion to the share 
obtained under the Civil Court decree and no pre- 
sumption arises under section 201 of the Agra 
*1Vn jin CV 4.6 1. : Go HINDI -V * : SAHEB RAM { 1 909 ) 


See Contract Act, s. 51, 


8 C. W. N. 28 
1. D. R. 35 Calc. 331 
Widow. 

1. L. R. 31 Mad. 446' 


See Co-sharers 
See Hindu Law- 


See Impartible Estate. 


See KAruliyat. 

See Practice . 

See Right of 
Agreements. 

See Setting aside sale. 


I. B. R. 28 Bom. 310 
Suxt— Contracts „ and 


See Specific Performance. 


See Stamp Act 
See Stamp Act, 


il C. W. N. 1120; 
I. Jj. R. 35 Calc. Ill 

_ acknowledging a debt— 

See Stamp Act (IX op 1899 ), Soh. I, Abts. 


See Stamp-duty 


Tr: IA B. 26 Bom. 373 

Jbetween Government and Gov- 

eminent Solicitor. 

See Costs Taxation °*- Co ^ kad;i62 

between Husband and wife— 

See Divokce . I. L. K. 36 Calc. 874 

breaclidf, to pay a certain sum— 

See Penalty . I. L. K. 36 Calc. 960 



DIGEST OF OASES. 


— collateral to lease— 

See Evidence — Parol Evidence — 

Varying or Contradicting Written 
Instruments . Xj. R. 29 I. A. 188 

executed both in England and 


secret — 

See Attorney and Client. 

I. Is. R. 26 Bom. 689 

to give time for satisfaction of 
judgment debt — 

See Civil Procedure Code, s. 257 

I. Is. B. 26 Mad. 19 

to lease — 

See Specific performance . 

18 C. W. 1ST. 326 

to pay interest— 

See Interest — Miscellaneous Cases — 
Bill of Exchange. 

1. 1.. R. 30 Calc. 446 

- to re-convey on re-payment of 
purchase-money- 

See Vendor and Purchaser— Miscella- 
neous Cases .;&■ 6 C. W. 3V. 182 

to refer^tojarbitration — 

See Compromise— Compromise of Suits 
under Civil Procedure Code. 

I. L. R. 30 Calc. 218 


A. for differences — 

See Contract— Wagering Contracts. 

1. 1.. R. 25 Ail. 38 
„ 29 Calc. 461 


for maintenance — 

See Maintenance, order of Criminal 
Court as to . 1. X». R. 25 All. 165 

- .for not enforcing payment of 

instalments— 

See Execution of Decree — Execution 
of Decree on or after Agreements 

or Compromises. 

I. Xj. R. 29 Calc. 830 

— illegal— 

See Contract Act, s. 23. 

See Receiver . I. L. R. 30 Calc. 696 

in satisfaction of judgment-debt— 

See Civil Procedure Code, s. 257A. 

6 C. W. IV. 27 
I. L. R. 25 All. 317 


to remain united— 

See Hindu Law— Partition— Effect of 
Partition . I. X». R. 30 Calc, 725 


— to sell — 

See Contract Act, s. 65. 

I. Ia. R. 25 All. 618 

See Limitation Act, XV of 1877, Sch. 
II, Art. 97 . I. L. R. 31 AIL 68 

unregistered— 

See Registration Act (III of 1877). 
s . 17 . . I. If. B. 30 Calc. 783 


no bar to partition — 

See Hindu Law— Partition— Partition 
of Portion of Property. 

I. L. R. 25 Mad. 585 

— not to appeal— 

See Appeal to Privy Council — Prac- 
tice and Procedure — Miscellaneous 
Cases . . • 9 B. Ia. R. 460 

See Contract Act, s. 28. 

I. Ia. R. 1 All. 267 
3 C. L. R. 574 

1. 1,. R. 10 Calc. 455 : 10 C. L. R. 443 
I. Xj. R. 6 Mad. 368 

See Counsel . . 8 B. Xj. R. 460 

not to partition — 

See Hindu Law— Partition — Agree- 
ment not to Partition. 

of parties— 

See Execution 1. 1*. B. 36 Calc. 422 
: of relinquishment, validity of— 

See Hindu Law— Wild— Construction 
of Wills — Estates Absolute or 
Limited . . 7 C. W. N. 688 


l._ ’ — — Agreement to refer 

matter in dispute between the parties to a Com- 
mission appointed by Court, and to abide by his 
report — Civil Procedure Code (Act XIV of 1882), 
$s. 150 and 151— Estoppel — Equitable estoppel. 
In a suit for possession of land, the plaintiff 
and defendants, while the case was in the 
Court of the Munsiff, applied that a pleader 
might be appointed as Commissioner to ascertain 
who held the land on either side of the Jchal in dis- 
pute, and agreed that, if the plaintiffs were found in 
possession of such land, they should get a decree ; 
while if defendant No. 1 was found in possession the 
suit should be dismissed. Accordingly, a Commis- 
sioner was appointed, and the plaintiff’s suit was 
decreed in accordance with the Commissioner’s re- 
port. From this decision the defendants appealed 
to the Subordinate Judge, who remanded the case 
to the first Court. Held, that the agreement be* 
tween the parties to abide, by the decision of the 
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AGREEMENT — condd . ] 

agreement, and that, when that agreement was 
given effect to and carried out, it would he inequit- 
able to allow the defendants to resile from it, they 
were estopped in equity from so doing, and the 
order of remand passed by the Subordinate Judge 
was bad in law. Protap Chundra Bass v. Arathoon, 
/. L. R. 8 Calc , 445, referred to. Bahir Das 
Chakra vartx v, Nobin Chunder Pal (1901) 

I. L» R. 29 Calc. 306 

2. — — - — • — Agreement of parties 

i o refer question to Court for decision — Decision , if 
appealable— Court acting as arbitrator — Extra cursum 
c«n'ce. In the course of a suit for recovery of 
possession of some land, the parties, who owned 
different shares of a pergunnah, came to an 
agreement to the effect that they should ask 
the Court to decide the question of title on the 
basis of the ihdkbust map only, and the plaintiff 
said he would abide by that decision. The 
Court decided accordingly and held that “ the 
thah map itself showed that the plaintiff ’s 
predecessor and his co -sharers were disputing about 
the land and the survey map showed that it was 
newly formed chur land, and that in such circum- 
stances the thah map could not be held sufficient 
evidence of plaintiff’s title.” Held , that in decid- 
ing the question on the basis of the thahbust map, in 
accordance with the agreement of the parties the 
Court acted as arbitrator, and hence no appeal lay 
from that decision. Saradindu Roy v. Bhagaratx 
BrbyaChowdkurani(1906) . 10 C. W. N. 835 

3. - -r Opposed to public policy— 

Contract Act (IX of 1872), $. 23 — Promise to pay 
money to procure resignation of public office not 
enforceable . An undertaking to pay money to a 
public servant, to induce him to retire and thus 
make way for the appointment of the promisor, is 
virtually a trafficking with reference to an office 
and is void under s. 23 of the Contract Act. Parson 
v. Thompson, I, H, A. 322; 2 R. R. 773 , followed 
in principle. Saminatha Aiyab v, Muthusami 
Pillax (1907) . . I. Ii. B, 30 Mad. 530 

AGRICULTURAL TENANCY. 

— ejectment. 

See Landlord and Tenant. 

13 C, W. N. 949 

** AGRICULTURAL YEAR.” 

See Deed— Construction. 

I. L. R. 18 All. 388 

expiration, of— 

See North-Western Provinces Rent 
Acts {1873 and 1881), s. 94. 

: ' I L. R. 1 All. 512 

AGRICULTURIST. 

■ definition of— 

. . . . See Bekhan Agriculturists Act, s. 2. 

I. L, R. 19 Bom. <355 


AGRICULTURIST— concld. 

- definition of— condd. 

See Dekhan Agriculturists Relief Act. 

I. L. R. 11 Rom. 460 1 
I. L. R. 33 Bom. 504 

AGRICULTURISTS LOANS ACT (XIX 
of 1884). 

See Sale for Arrears of Revenue — In- 
cumbrances — North-Western Pro- 
vinces Land Revenue Act. m \ 

I. L. R. 22 All. '321. 

s. 5 — 

See Public Demands Recovery Act 
(Ben. Act VII of 1880), ss. 2. etc. »j 

I. L. R. 29 Calc. 537 

s. 5 — Ex-proprietary tenant — Mortgage 

of trees to secure taJcavi advance — Relinquishment 
of ex-proprietary holding to zamindars . Certain 
ex-proprietary tenants, in return for loans taken 
from Government, mortgaged to Government some 
trees standing on their holding. They then pur- 
ported to relinquish the holding to the zamindars. 
The loan not being repaid, Government caused the 
trees to be sold. Held, that the zamindars could 
have no claim against the purchaser for the price 
of the trees. Sham Das v. Batul Bibi, I. L. R. 
24 All. 538 , followed. Babu Lal v. Ram Sahai 
(1904) . . . XL. R. 28 All. 540- 

AIR. 

See Easement. I. L. R. 28 Bom, 428 
9 C. W. N. 543'- 

See Light and Air. 

AJMERE COURTS REGULATION (I of 
1877). 

ss. 17, 18, 21, 36, 37 — Reference to 

the High Court by the Chief Commissioner of 
Ajmere and Mairwara — Reference to Chief Com- 
missioner by Commissioner of Ajmere — Appeal 
from Commissioner's decree made in accordance 
with Chief Commissioner's judgment. On an 
appeal from a decision in a civil suit of the Assist- 
ant Commissioner of Ajmere to the Commissioner of 
Ajmere, the latter, feeling doubtful on a question 
of the nature specified in s.17 of the Ajmere Courts 
Regulation I of 1877, referred such question, under 
s. 36 of that Regulation, to the Chief Commissioner 
of Ajmere and Mairwara. The Chief Commissioner 
dealt with the case as prescribed in s. 37 of that Regu- 
lation, and returned it to the Commissioner, who 
dismissed the suit in accordance with the Chief 
Commissioner’s judgment. The plaintiff preferred 
an appeal to the Chief Commissioner from the Com- 
missioner ’s decision. The Chief Commissioner did 
not make any order on the memorandum of appeal 
admitting it, or directing that it should be regis- 
tered, or that the respondent should be sum- 
moned, or that the appellant should appear on a 
certain day under s. 551 of Act X of 1877, but 
issued a notice to the appellant’s counsel to appear 
on a certain day. The appellant ’s counsel appeared 
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AJMERE COURTS REGULATION (I OF 

1877) — concld. 

on that day, and the Chief Commissioner intimated 
that he was acting under s. 551 of Act X of 1877. 
The appellant’s counsel then proceeded to address 
the Chief Commissioner, and was heard for some 
time, and then stopped in consequence of the Chief 
Commissioner resolving to refer to the High Court 
the question whether the appeal from the Commis- 
sioner’s decision lay to him or to Her Majesty in 
Council. The Chief Commissioner subsequently re- 
ferred such question to the High Court. Held by 
the Full Bench (Spankie, J., dissenting), on a refer- 
ence by the Division Bench before which the Chief 
Commissioner’s reference came, that such question 
arose “ in the trial of an appeal ” within the meaning 
of s. 21 of the Ajmere Courts Regulation I of 
1877, and was properly referred to the High Court. 
Hdd by the Division Bench (Spankie, J., and 
Straight, J.), that the appeal from the Commis- 
sioner’s decision lay, in this particular case, not to 
the Chief Commissioner, but to Her Majesty in Coun- 
cil. Thakur of Masttda v. The Widows of the 
Thakur ofNandwara . I. 3j. It. 2 All. 819 

s. 18 et seq. — Reference by Com- 
missioner of Ajmere — Powers of High Court — 
Jurisdiction . Held, that where a point of law or a 
question as to the construction of a document is 
referred to the High Court by an order purporting 
to be made under s. 18 of the Ajmere Courts Regu- 
lation, the High Court cannot consider whether 
the point referred arises in the case in which the 
reference before it has been made or not, but its 
functions are limited to pronouncing an opinion on 
any point which may be so referred to it. Kalian 
Mal v. Ram Kishen . I. B. R. 21 All. 183 

s. 33 — Mortgage — Suit for redemption 

— Application of the rule of c< damdupat .” Held , 
that the rule laid, down by s. 33 of Regulation I of 
1877 applied only to cases in which money is pay- 
able by the defendant to the plaintiff, and is not ap- 
plicable to a suit for redemption of a mortgage. 
Nawab Azimut Ali Khan v. Jowahir Singh , IS Moo. 
I . A. 404, 414 , referred to. Nemi Ohand v. 
Radha Ballabh (1904) . 1. 1*. R. 20 All. 354 

ALIENABILITY. 

See Babuana Grant 12 C. W. N. 958 
12 C. W.N.980 

ALIENATION. 

See Attachment— Alienation during 
Attachment. 

See Bhagdari Act. 

I. L. R. 33 Bom. 118 

See Champerty and Maintenance. 

I. L. R. 35 Calc. 420 

See Crown Lands. 

I. L. R. 26 Mad. 288 

. 12 C. W. N. 63, 98 
I. L. R. 35 Calc. 889 
I. L. R. 35 Calc, 1089 


See Hindu Law . 1 

I. L. R. r 83 Calc. 257, 1079 
13 C, W. N. 353, 1117 

See Hindu Law— - 

Alienation ; 

Endowment— Alienation of En- 

dowed Property ; 

Joint Family— Debts, and Joint 
Family Business ; 

Joint Family — Powers of Aliena- 
tion by Members ; 

Widow— Power of Widow- 

Power of Disposition or Alien- 
ation . I. L. R. 33 Bom. 88 
I. L. R. 31 All. 454, 397 
13 C, W. KT. 994 

See Hindu Law — Widow. 

I, L. R . 30 Mad. 3; I. L. R. 31 Bom. 1, 560 

See Limitation Act (XV of 1877), Sch. 
II, Art. 125 . I. L. R. 29 All. 239 

Ste Madras Land Revenue Assessment 

Act . . I. L. R. 30 Mad. 108 

See Malabar Law — Endowment. 

S ee Malabar Law — J o int Family. 

See Necessity for Alienation. 


— by Court of Wards— 

See Oudh Land-revenue Act (XVII of 
1876) . . 5 C. W. IS*. 881 


— by father— 
See Hindu Law 


by guardian. 

See Act XL of 1858, s. 18. 
See Limitation Act, 1871 


— by Hindu widow. 

See Hindu Law — Alienation— Alien- 
ation by Widow. 

See Hindu Law— Widow— Power of 
Disposition or Alienation. 


— by trustee — 

See Trustee — Alienation by. 

— condition against— 

See Lease, Construction of. 

I. L. R. 20 Calc. 237 

— covenant restraining— 

See Lease . I. Is. R. 30 Calc. 745 
See Mortgage— Form of Mortgage. 

— by mother— 

See Mahomed an Law — Guardian. 

11 C. W. 2ST. 71 


See Debutter 
See Easement 
See Grant . 
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ALIEN ATION -—concld . 

- by widow— 

See Hindu I aw 1. 1*. R. 30 Calcs 780 
of endowed property— 

Hindu Law — Endowment. 

1. L. B. 30 Calc. 1003 

See Debutter * 13 C. “W* 355*. 805 

of malikana rights— 

See Malikana . 7 C, W. N. 840 

. — of shebaitship— 

See Hindu Law I. L. B. 38 Calc. 975 

of shebaitship by will inter 

vivos — 

See Hindu Law I. L. B. 35 Calc. 228 
12 C. W. 1ST. 323 

pending injunction- 

See Injunction — Under Civil Proce- 
dure Code . I. L. R. 25 All. 431 


ALLUVION — concld. 


“gradual ” must be by grac 
perceptible means. Lopez • 
Thahoor , 13 Moo . I. A. 467 s 
v. Saeedan Bibi , 2 A. L. 
Kunwar v, Sar saras Kunwa 
655, referred to. Narendr. 


I. L. B. 28 AIL 847 

A LTBB AT I ON. 

of bond — 

See Contract-Alteration of Con- 
tracts— Alteration by Party. 

I. L. B. 25 All. 580 

— of document— 

See Document — Alteration op. 


ALTERNATIVE. 

order framed in— 

See Sanction for Prosecution— Na- 
ture, Form and Sufficiency of sanc- 
tion . . I. L. B. 25 All. 234 


ALTERNATIVE CLAIM. 


— law relating to — 

See English Law . 1 Moo. I. A. 175 


Rights of o wnership and 

easement — Suit claiming rights of ownership and 
easement whether maintainable . Reid by the Full 
Bench, that a suit is not liable to be dismissed 
because the plaintiff claims in the alternative 
over the same plot of ground rights (i ) of owner- 
ship and (ii) of easement. Bijoy Keshub Roy 
v. Obhoy Chum Ghose, 16 W. R. 198, overruled. 
Narendra Nath Barari v. Abhoy Charan 
Chattopadhya (1906) . I. L. R. 34 Calc. 51 

AMALNAMA. 

See Registration Act (III of 1877). 

I. L. R. S3 Calc. 502 

AMEEN. 

See Local Investigation. 

power and functions of, in mea- 
suring land. 

See Penal Code, s. 186. 

I. L. B. 18 Calc. 518 
I. L. It. 22 Calc. 286 

report of— 

See False Evidence— Contradictory 
Statements . I. L. B. 17 All. 436 

See Evidence— Civil Cases — Report of 
Ameen. 

1. Functions of Ameen— Deputa- 

tion of Ameen to ascertain liabilities of judgment- 
debtors. The deputation of an Ameen to ascertain 
the respective liability of several judgment-creditors 
is not an improper course for a Court to pursue, 
and at all events is not a ground for interfering in 
special appeal with the concurrent judgment of two 
Courts. Kristo Chunder Gupto v, Brojo Mohun 
Dey Chowdhry ... 22 W. B. 183 


— period of minority for— 

See Letters of Administration. 

I. L. B. 21 Calc. 911 


ALIMONY, 


See Divorce Act, ss. 36 and 37. 

See Husband and Wife. 

I. L. R. 21 Bom. 77 

See Parsis . I. L. R. 17 Bom. 146 
I. L. R. 24 Bom. 465 

See Divorce Act, s* 36 8 C. W. N. 414 

- — pendente lite — 

See Divorce . I. L. R. 36 Calc. 1018 


ALLEGATIONS, PROOF OF 

■ See Pleadings . . 1 


See Government Promissory Note. 

IS B. L. B. 359 


ALLOTMENT ON PARTITION, 
See Priority . I. L. B. 35 ■ 


ALLUVIAL LAND, 

See Accretion 


ALLUVION 


See Diluvion . I, L. B. £ 
See Khots . I. L. B. £ 
See Regulation XI of 1825. 
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AM EES’ — - contd . 


AMEEN- -contd. 

2. — Local investiga- 

tion — Act VIII of 1859, s. 180. Functions of an 
Ameen appointed to hold a local investigation, under 
s. 180, Act VIII of 1859, discussed. Iswar- 
■ chandea Das v . Jugal Kjshor Chuckerbutty 

4 B. B. R. Ap. S3 

17 W. K. 473 note : 21 W. R. 281 note 

3. Local investiga- 

tion. ’There were no limits to the powers conferred 
by Act VIII of 1859 on a Civil Ameen for the 
purpose of making an investigation. Mohun Lall 
Roy v . Urnopoorna Dassee . 9f.E. 566 

4. A Civil Court is 

not warranted in deputing its functions to an 
Ameen, and an Ameen is bound not to go beyond 
the points referred to him for enquiry. Ram Dhun 
Bey v. Ram Monee Bey . . 21 W. R. 280 

Is war Chandra Bas v. Jugal Kishor Chuck - 
ERBUTTY . . . 4 B. B. R. Ap. 33 

17 W. B. 473 note : 21 W. B. 281 note 

See Buroda Churn Bose v. Ajoodhya 
Ram Khan . . 23 W. R. 286 

5. Power of Mufti Sudder 

Ameen to set aside attachment issued by 
liimself. A Mufii Sudder Ameen may set aside 
an attachment in a suit issued from his Court, and 
no longer properly in force in the suit, although no 
express statutory power to do so exists. But on a 
petition to set aside such an attachment, he cannot 
also make a declaration as to the right to the pro- 
perty attached and claimed to have been acquired 
subsequently, and direct that possession shot Id be 
transferred to the petitioner. Ex- parte Chellap- 
perumal Pillai . . .1 Mad. 135 

8 Evidence taken by Ameen 

— Irregular order. V/here a Principal Sudder 
Ameen had deputed a Civil Ameen to enquire into 
the fact of possession, instead of hearing the evi- 
dence on the point himself : — Held, that, even if the 
Principal Sudder Ameen 5 s order was improper, the 
deputation of the Ameen was legal, and the evi- 
dence taken by the Ameen was legal evidence, to be 
considered on its own merits. Ram Churn Mah- 
toon v. Surubjit Mahtoon . 9 W. B. 494 

7. Power to examine witnesses 

— Duties and functions of Ameen. An Ameen 
should be appointed to hold a local investigation 
•only when it is necessary to inspect the land which 
is the subject of dispute, to take maps of localities, 
to obtain information with regard to the physical 
features of the place, to identify the land in maps 
with parcels which are the subject of the suit, and 
to identify the maps with one another with the aid of 
objects to be found in the land ; and for these and 
similar purposes an Ameen may examine witnesses 
when the evidence which they have to give is of such 
a nature that it ought to be taken by him on the 
spot. Where, however, any fact can be proved by 
•evidence taken otherwise than on the spot, that 
^evidence ought to he taken by the Court itself in a 


regular manner, and not by an Ameen. Queer e . 
Whether, where an Ameen has in fact been, though 
improperly, deputed, and has examined witnesses, 
that evidence ought to be totally rejected. Bind- 
abun Chunder Sircar Chqwdry v. Nobin 
Chunder Biswas . . . 17 W. B. 282 

8. — — Evidence taken by 

Ameen. It is not admissible. Cband Ram v. 
Brojo Gobind Boss . . 19 W. K. 14 

9 . __ — - It was not the. in- 

tention of the Legislature to allow witnesses to be 
examined out of Court by Ameens, except with re- 
ference to points for the determination of which 
local inspection is required. Shahdoo Singh v. 
Ramanoograha Lall . . 9 W. R, 83 

10. The report of an 

Ameen as to a local enquiry upon a matter which no 
personal inspection on his part could decide, and in 
regard to which the depositions of parties acquaint- 
ed with the place could afford proper information, 
was held to be in no way irregular, simply by reason 
of his having examined witnesses on the spot. 
Sheo Narain Bhuggut v. Budh Singh 

11 W. R. 423 

11 . — ___ — Local investigation 

— Suits for enhancement of rent — Act VIII of 1859, 
s. 180. In suits for enhancement of rent it is a 
proper course of procedure t j appoint an Ameen to 
make t local investigation in ordei to enquire as to 
the description of the land and as to the rates paid 
in the neighbourhood for similar land, and the 
Ameen has power, under s. 180, Act VIII of 1859, 
to examine witnesses in the matter. Gaur Chand- 
ra Roy v. Rashbehari Butt 

1 B. L B. S. N. 1 : 10 W. B. 43 

12. — An Ameen ap- 

pointed to hold a local investigation has power to 
examine witnesses relative to the matter he has to 
enquire into ; but the Munsif has no power to 
direct the Ameen to try the whole case : when this 
course was adopted, the High Court expressed their 
disapproval of such a practice, and remanded the 
case to the Munsif £>r re-urial. Raghunath 
Shaw v. Rajkrishna Deb 1 B. B. R. S. 2 

13. Direction to enquire into 

mesne profits. An Ameen, when directed to make 
an enquiry as to mesne profits, ought not, in the 
execution stage of a suit, to enter into enquiries as 
to dates of dispossession, which must be taken to 
have been determined by the decree. Buoy 
Gobind Naik v. Kali Prossono Naik 

16 W. B. 294 

14. ^ — — Enquiry by Ameen as to 

existence and value of moveable property — 
Time for making enguiry. In a suit in which the 
Court considers it necessary to order an enquiry by 
a Civil Ameen into the existence and value of move- 
able property, such enquiry cannot he left to be 
made after decree, but must be made before the 
final decree is drawn up. Rohxni Bebia v. Big- 
ambur Ohatterjee . . 23 W. R. 422 
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ASIEEN — conoid * ' 

15. — — Deputation of second Ameen 

to make enquiry before first Ameen’s 
proceedings are annulled. When an enquiry 
has been made by a Commissioner under the Code of 
Civil Procedure, the Court to which it is reported 
ought not, unless it annuls the proceedings of the 
orst enquiry* to order another on the same matter. 
Azim Ali Khan Bahadqor v. Surussutty Debia. 

23 W. B. 93 

16 — Objections to Ameen 5 s 

report. Where clear instructions as to a local 
^ enquiry ordered by the Court are given to an Ameen 
in the presence of both parties, and no objection is 
made to them by either party then and there, they 
have no ground of complaint, after the Ameen has 
Carried out his instructions, if the Court acts upon 
his report. Bissessur Roy v. Kanchun Roy 

■ 11 W. B. 155 

17. — - — Objections to the 

Ameen’s report should be enquired into if taken 
within a reasonable time from the return of the 
report, even where the case has been struck off the 
file. Issue Chunder Ahiree v* Syam Khan 
Chowdrhy . . . . 11 W- B. 95 

18, ' - ’ . Notice of time 

fixed for . Reasonable notice must be given of the 
time fixed for hearing objections to the report. 
Ram Naeain Sing v, Goberdhun Ball Chow- 
dhry 21 W. B. 2 

10. — r — Party not appear- 

ing at local investigation, A party who refuses to 
appear before an Ameen at the time he holds his 
local investigation, is not at liberty afterwards to 
take any objection to the Ameen’s report. Bamun 
Boss Mookerjee v , Brojo I-ClSHOBE MlTTER 
Mojoomdar . . . . 6W.E. 130 

20, ; - , Miseonducfc of A ineen. 

The Court is bound to enquire into charges against- 
a Civil Court Ameen (such as can be readily en- 
quired into, and their truth either disproved or 
Droved). Abdool Kueeem Biswas v. Campbell. 
F 8 W, R. 172 

amendment. 

See Libel , I. Xj. B. 35 Calc. 495 

. . of plaint— 

See Plaint— Amendment of Plaint. 

- — of pleadings— 

See Civil Procedure Code. 

I. Xj. B. 33 Bom. 644 


ANALOGOUS APPEALS. 

See Practice — Civil Cases — Court Pees,. 

1. 1». B. 26 Calc. 124. 
11 C. W. N. 112 

ANALOGOUS CASES. 

See Appellate Court — Exercise op 
Powers in various Cases— Special 
Cases— Analogous Cases. 

15 W. B. 110, 342 

See Execution of Decree — Decree to- 

be EXECUTED AFTER APPEAL OR RE- 
VIEW' ... 9 W; H. 276 

See Review — Grounds for Review. 

3 B. L. B. A. C. 28T 

ANANDRAVAN. 

See Malabar Law — Joint Family. 

See Malabar Law— Maintenance. 

ANCESTRAL DEBT. 

• — : - Limitation — Father’s Liability, 

See Hindu Law . 13 C. ¥. N. 9 

ANCESTRAL ESTATE, SON’S INTER- 
EST IN— 

See Hindu Law— Alienation— Aliena- 
tion by Father. 

I. L. B. 26 Bom. 326 

See Hindu Law — Joint Family — Nat- 
ure of, and Interest in, Joint Pro- 
perty. 

See Lease — Construction. 

X. L. B. 28 Gale. 720 

ANCESTBAL PROPERTY. 

See Babuana Grant. 

12 C. W. N. 958, 9 66 
See Civil Procedure Code. 

I. L. B. 28 AIL 273 

See Civil Procedure Code, &s. 320, 
325A . . I. L. B. 29 All. 415 

See Execution of Decree. 

X. L. R. 30 All 192 

See Hindu Law . X. L. R. 28 AIL 328 

See Hindu Law — Joint Family. 

X. L. B. 29 All. 244, 667 

Se Mahomed an Law. 

X. L. B. 31 Bom. 143 

See Partition. X. L. B. 35 Gale. 823 
ancient document. 

See Hindu Law — Endowment. 

I. L. B. 36 Calc. 1008 

ANCIENT LIGHTS. 

See Easement. I. L. R. 35 Calc. 661 

See Injunction— Special Cases— Ob- 
struction or Injury to Rights of 
Property— Light and x\ir. 

See Prescription— Easements — Light 
and Air. 


of sale certificate - 


See Power of Court 12 C. W. N, 1027 
AMIL-BIL-HADIS. 

See Mahomed an Law. 

1. L, B. 35 Calc. 294 

AMLAHS. 

See Evidence 

I. L, R, 32 Calc. 582 
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ANTECEDENT DEBT. 

See Hindu- Law . I. L. B. 31 AH 178 

ANTENUPTIAL SETTLEMENT. 

See Husband and wife. 

I. L. R. 10 Gale. 951 

ANTJBHAVAM GRANT. 

£ee Malabar Law. 

1. 1*. R. 29 Mad. 541 

AlWADHEYi. 

£ee Hindu Law. I. L. R. 33 Calc. 315 


/Sec Prevention of Cruelty to Animals 
Act . . 1. L. R. 24 Calc. S81 

See Prevention of Cruelty to Animals 
Act (XI of 1890), s. 3. 


— keeping, without license. 

See Calcutta Municipal Consolidation 
Act, s. 307 . X. I*. R. 25 Calc. 625 

See Bengal Municipal Act (III of 
1884), ss. 263, 273 . 5 C.W. N. 831 


Elephant — Animals feres 
naturae — Eight of property — Animus reveriendi — Re- 
capture. When a wild animal has escaped from 
captivity and pursuit of it has been given up, the 
property, which a man may formerly have had in it, 
ceases, and it becomes open to any one else to reduce 
the animal to his possession, when it will, for the 
time, become his property. An animal, which has 
gone away and may be supposed to be likely to 
return to a state of captivity, is not a wild animal. 
Where an elephant, which had apparently been in 
a state of domestication for a long time, disappeared 
from the jungle, where it regularly grazed, but re- 
sumed its domestic habits on being recaptured : 
Held, that the elephant was not a ; wild animal,’ and 
that the property in it never ceased with the original 
owner. Chylun Chum Doss v. The Collector 
of Sylhef , 21 W. R. 75, and Peel v. Campbell, 
3 C. L. R. 515 , referred to. Mahadar Mohanta 
v. Balaram Gagoi (1908) 1. 1». R. 35 Calc. 413 
s. C.12C. W. N.547 


APOSTATE FATHER. 

See Mahomedan Law— Marriage. 

13 B. I*. R. 160, 163 note 

APPEAL. 

Col. 
285 
287 

301 

302 
323 
323 


1. Abatement of Appeal 

2. Acts .... 

3. Appeal newly given by Law . 

4. Arbitration 

5. Bengal Acts . ... 

6. Bombay Acts . . 

7. Certificate of Administration 

(Acts XXVII of 1860 and VII of 
1889) , , . . v. 

8. Costs . . . . . 

9. Decrees . ... 

10. Default in Appearance . 

11. Dismissal of Appeal 

12. Execution of Decree 

(a) Questions in Execution 

(b) Parties to suits 

13. Ex-parte Cases .... 

14. Grounds of Appeal . . • ' • 

15. Letters Patent, cl. 12 . 

16. Madras Acts 

17. Management of Attached Pro* 

perty 

18. Measurement of Lands 

19. N.-W. P. Acts 

20. Objections by Respondent 

21. Omission to appeal in time against 
Preliminary Order or Decree 

22. Orders 

23. Probate . . ... 

24. Receivers ..... 

25. Regulations 

26. Remand . . . . . 

27. Right of Appeal, Effect of Repeal 


ANIMALS FEIL2E NATURES. 

See Animal. X. L. R. 35 Calc. 413 

See Wild Animal. 

I. L. R. 35 Calc. 413 


ANIMUS REVERTENDI. 

See Wild Animals. 

X. L. R. 35 Calc. 413 

ANNUITY. 

See Attachment— Subjects of Attach- 
ment-Annuity or Pension. 

See Civil Procedure Code. 

10 C. W. N. 1102 

See Presidency Towns Small Cause 
Courts Act (1 of 1895). 

X. L. R. 82 Bom. 575 

— — value of— 

See Court Fees Act, sch. I, art. 11. 

I. L. R. 1 Bom. 118 
I. L. R. 8 Calc. 786 

ANNULMENT OP INCUMBRANCE. 

See Bengal Tenancy Act (VIII of 
1885) . . X2C.W.N. 114 

See Civil Procedure Code (Act XIV 
of 1882), s. 595 1, L. R. 85 Calc. 618 


28. Sale in Execution of Decree 
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See Civil Procedure Code, .1908, s. 2. 

I. X*. R. 31 All. 545 

See Claim to Attached Property. 

0 C. W. EL 08 

See Companies Act, ss. 58, 147 and 169. 

X. I*. K. 27 AIL 509 

See Compromise — Construction, En- 

forcing, EFFECT OF, AND SETTING 
aside, Deeds of Compromise. 

1. 1*. R. 30 Calc, 018 

See Costs . I. Is, R. 34 Calc. ,878 


See Parties — 

Adding Parties to Suits— Res- 
pondents ; 

I. L. R. 23 AIL 331 

Substitution of Parties — Plain- 
tiffs. 

1. 1*. R. 27 Bom, 182 
28 Calc. 1711 


APPEAL — eontd, Col. 

29. Staying Proceedings . . . 467 

30. Miscellaneous . . .467 

See Abatement op Suit — Appeals. 

See Act XII of 1881, VII of 1889, II 
of 1901. 

See Agra Tenancy Act (Local) II of 
i ' 1901 . . I. L. R. 29 AIL 69 

I. L. R. 81 All. 109, 445 

See Analogous Appeals. 

See Appellate Court. 

See Appeal in Criminal Cases. 

See Appeal to Privy Council. 
f ' See Arbitration. 

See Arbitration — Award. 

See Bengal Act III of 1870. 

; See Bengal Civil Courts Act, 3.871, s. 22. 

See Bengal Rent Act (X of 1859). 

12 C. W. 3ST. 888. 

„ See Bengal Tenancy Act. 

9 C. W. N. 721 
13 C. W. 1ST, 591, 793, 1149 

See Bond. X. L. R. 30 Bom. 164 

See Bombay Civil Courts Act (I of 
I960). I. Xi, R. 32 Bom. 834 

See Burma Courts Act, 1875, s. 4. 

I. Xj. R. 8 Calc. 946 
I. XL R. 13 Calc. 221, 232 

See Chota Nagpur Landlord and 
Tenant Procedure Act. 

See Civil Procedure Code, 1882, 
s. 223 . . I. Xi. B. 31 All. 1 

‘ See Civil Procedure Code, s. 244. 

■ : 11 C. W.BT. 433 

5ee T 'CiviL Procedure Code, ss. 244, 

3 10 A . X. Xi. R. 30 Mad. 507 

$eeYCrviL Procedure Code, ss. 244 and 

318 . . I. Xi. R. 29 All. 207 

See Civil Procedure Code, ss. 310A, 
244(c) . . I. Xi. R. 29 AIL 275 

See Civil Procedure Code, s. 331. 

13 C. W. H. 724 

See Civil Procedure Code, 1882, s. 522. 

I. Xi. R. 31 AIL 450 


APPEAL — eontd. 


See Costs — Special Cases— Appeal. 

See Court Pees Act, s. 7, Sch. I. 

X. I.. R. 7 All. 895 
13 C. W. H. 815 

See Court Pees Act, s. 11, Sen. II, Art. 
71 (vi) . . I. L. R. 27 All. 559 

See Criminal Procedure Code. 

9 C. W. N. 321, 023, 880 

See Criminal Procedure Code, s. 195. 

I. L. R. 30 Mad. 311 
I. L. R. 31 All. 48 

See Decree . X. X». R. 32 Calc. 908 
See District Judge, jurisdiction of. 

See Divorce Act, s. 55. 

See Evidence Act, s. 32 (5). R 

13 C. W. 1ST. 1 

See Execution of Decree. 

X. L. R. 34 Calc. 1037 
See Fraudulent Conveyance. 

I. Xj. R. 34 Gale. 999 
See Insolvency Act, ss. 72, 73. 

See Jurisdiction. 

X. L. R. 34 Calc. 638 
I. L. R. 36 Calc. 809 

See Landlord and Tenant Act. 

13 C. W. 1ST. 599, 1080 
See Land Acquisition Act (I of 1894). 

s. 54 X. L.R. Mad. 328 

See Letters Patent, High Courts, 
1865, cl. 15. 

See Letters Patent, North-Western 
Provinces, cl. 10. 

See Letters Patent 9 C. W. XT. 502 
See Limitation X. L. R. 32 Calc. 175 
9 C. W, 35T, 495, 805, 
844, 873, 895, 950, 1061 
263, 380, 634, 695 

See Limitation Act (XV of 1877). 

ss. 5, 12 

See Limitation Act, 1877, s. 12 and s. 5. 

I. Xi. R. 25 Bom. 584, 586 

See Madras Boundary Act. 

See Mesne Profits. 

X. X«. R. 33 Calc. 329 

See Mortgage. 8 C. W. XT, 365, 690 

See Oudh Courts Act, s. 8. 

5 C. W. N. 781 



DIGEST OP CASES. 


See Partition — Jurisdiction of Civil- 
Court in Suits respecting Parti- 
tion . I. L. R. 25 AIL 277 

„ 36 Calc. 782 

See Pauper Suit — Appeals. 

See Practice— Civil Cases— Appeal. 

I. L. R. 33 Bom. 35 

See Privy Council . 9 C. W. 35T. 370 
13 C. W. JST. 830 

See Privy Council, Practice of— | 
Special Leave to appeal. 

See Public Demands Recovery Act 
(Ren. Act I of 1895). 

I. Ii. R. 30 Calc. 619 

See Putni-sale . 11 C. W. 17. 765 

See Receiver . I. Xi. R. 28 Calc. 790 
„ 36 Oalc. 713 

See Recorders Act. 

See Registration Act (III of 1877). 

12 C. W. N. 47 

See Remand . I. L. R. 32 Gale. 1069 

See Remand — Cases of Appeal after 
Remand. 

See Restitution of Conjugal Rights. 

I. Ii. R. 34 Gale. 352 

See Revenue Court . 13 C. W. JEST. 1093 
See Review . I. L. R. 30 Bom. 625 
See Right of Appeal. 

See Sale for Arrears of Revenue. 

I. Jj, R. 32 Calc. Ill 

See Sale in Execution of Decree — Set- 
ting aside Sale — General Cases. 

I. I*. JR. 29 Gale. 548 

See Sanction for Prosecution. 

I. L. R. 32 Calc. 379 

See Security to keep the Peace. 

I. L. R. 32 Calc. 948 

See Small Cause Suit. 

I. L. R. 33 Bom. 664 

See Special or Second appeal. 

See Tort . . 13 C. W. 3ST. 458 

See Transfer of Property Act (IV of 
1882), s. 52 I. Ii. R. 31 Mad. 268 

■ See Transfer of Property Act, s. S9. 

I. L. R. 29 Gale. 851. 

See-. Valuation of Suit.* 5 

I. L. R. 34 Calc. 954 

See Valuation of Suit — 

Suits — Partition ; P$P m 

1. 1*. R. 24 AIL 381 
I. Ii. R. 33 Gale. 1133 

... abatement of— 

See Abatement of Suit— Appeals. 


— abatement of '—conoid. 

See Appeals in Criminal Cases — Prac- 
tice and Procedure. 

I. L. R. 2 Bom. 564 
I. B. R. 19 AIL 714 
See Costs— Abated Suit or Appeal. 

I. I*. R. 8 Gale. 440 

— - adding parties on — 

See Parties — Adding Parties to Suits 
— Appellants. 

See Parties — Adding Parties to Suits 
— Respondents. 

See Abatement of Suit — Appeals. 

additional evidence on— 

See Appellate Court. 

I. Ij. R. 36 Gale. 833 

— Bengal Tenancy Act— 

See Bengal Tenancy Act, s. 13, 

6 C. W. RT. 190 

See Res Judicata — Adjudications. 

L I». R. 28 Calc. 471 

— by one defendant, reversal of 

whole decree on — 

See Civil Procedure Code, s. 544. 

I. B. R. 30 Gale. 429 

— by one plain tiff against another. 
See Parties — Substitution of Parties — 

Plaintiffs . I. L. R. 15 Bom. 145 

— by petition — 

See Insolvency’ I. Ii. R. 36 Gale.' 512 

— by some of joint appellants — 

See Civil Procedure Code, s. 544. 

I. Ij. R, 25 Bom. 699 

— consolidation of appeals — 

See Practice — Civil Cases— Test Case. 

I. L. R. 29 Calc. 140 

costs— 

See Court-fees Act. 

I. Ii. R. 28 Gale. 567 

— decided by officer not empowered 

to hear it — 

See Grant — Power to grant. 

1. Xi. R. 26 Mad. 742 

defect of parties — 

See Parties — Parties to Suits — Rent, 
Suits for, and Intervenoes in such 
Suits . , . 6C.W.H.196 

delay in filing — 

See Limitation Act (XV of 1877), s. 5. 

I. Xi* R. 34 Calc. 213 



DIGEST OF CASES. 


APPEAL — contd. 

delay in presenting— 

See Madras Rent Recovery Act, s. 69* 
I. L. R. 24 Mad. 558 


- — - dismissal of- 
Appearance. 


I. Ir. R. 34 Calc. 403 


$ee Civil Procedure Code, s. 551. 

13 C. W. H. 1031 

— dismissal of, for default— order 

of dismissal is a s< decree 

See Civil Procedure Code, s. 2. 

I. L. R. 30 Calc. 660 

— from ex-parte decree— 

See Civil Procedure Code, s. 108. 

6 C. W. N. 109 
13 C. W. N. 493 

— grounds of— 

Special or Second Appeal — 
Grounds op Appeal. 

— - in forma pauperis— 

See Limitation Act, 1877, s. 5. 

I. L. R. 30 Calc. 790 


- — in probate proceedings — 

See Practice . I. L. R. 33 Bom. 256 

— jurisdiction of High Court — 

See Madras General Glauses Act, s. 8. 

I. L. H. 24 Mad. 39 

— memorandum of— 


See Appellate Courts— Exercise or 
Powers in various Cases — Appeal, 
Memorandum of. 

I. L. R, 15 Mad. 29 
I. L. R. 22 Mad. 155 

See Civil Procedure Code, s. 543. 

I. L. B. 1 AIL 260 
1 Ind. Jur. O. S. 121 
W. R. 1864, 135 

See Appeal — Execution of Decrees— 
Questions in Execution. 

6 C. W. 1ST. 283 

See Appellate Court — Interference 

WITH, AND POWER TO VARY, ORDER OF 

Lower Court. 

I. L. R. 30 Calc. 501, 518 

See Limitation Act, 1877, s. 4. 

I. L. R, 1 AIL 260 
I. L. R. 2 AIL 875 
I. L. R 18 Calc. 250 
X. L, R.19 Gale. 747 
I. L. R. 15 Mad. 78 
X. L. R. 12 All. 129 


APPEAL — contd. 
— . — , — — orders- 


See Superintendence of High Court — 
Civil Procedure Code, s. 622. 

5 C. W. H. 192 

See Transfer of Property Act, ss. 88 
and 89 . X. L. R. 25 Mad. 244 

— order refusing change of at- 

torney — 

See Practice— Civil Cases— Next 

Friend . X. L, R. 28 Calc. 264 

— orders under Bengal Tenancy 

Act, ss. 105 and 106— 

See Res Judicata — Competent Court — 
Revenue Courts . 5 C. W. IT. 798 


— pendency of— 

See Sanction for Prosecution. 

X. L. R. 34 Gale. 848 

- pending from order — 

See Contempt of Court. 

X. L. R. 33 Bom. 630 

— pleading limitation in — 

See Limitation Act, 1877, Sch. XI, Art. 
179— Law applicable to Applica- 
tion for Execution. 

I.L. R. 30 Calc. 761 

See Practice — Civil Cases— Appeal. 

I. L. R. 14 All. 221 
X. L. R. 12 All. 61 
X. L. R. 16 All. 77 

See Special or Second Appeal — Ad- 
mission or Summary Rejection of 
Appeal. 


pre-emption of*- 


See Letters Patent, High Court, cl. 15. 

X. L. R. 17 Calc. 66 


— presentation of— 

See Appeal in Criminal Cases— Practice 
and Procedure. 

I. L. R. 1 Mad. 304 
X. L. R. 15 Mad. 137 
X. L. R. 19 Mad. 354 
X. L. R. 20 Mad. 87 

See Letters Patent, N.-W. P„ cl. 8. 

I.L.R.22 AIL 331 

See Limitation Act, 1877, s. 4. 

See Limitation Act, 1877, s. 12 and 
s. 5. . . . 70. W.3N.109 

See Pleaper- 

PEARANCE 


“Appointment and Ap- 
. X. L. R, 16 Mad, 285 


— probate — 

See Letters 
CL. 15 . 


Patent,. High Courts, 
. 5 C. W.H.78X 
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— prosecution of, "by representative 

of deceased person— 

See Malicious Prosecution. 

I.L. R. 26 Mad. 490 

— question not allowed to be raised 

on — 

See Privy Council, Practice of. 

I. Xi. R. 34 Calc. 709 

— re-bearing of— 

See Civil Procedure Code, s. 560. 

5 C. W. 3ST. 816 

— revivor of— 

See Privy Council, Practice of — Re- 
vivor of Appeal. 

X. Ii. R. 21 Calc. 997 
Xi. R. 21 1. A. 163 

— right of— 

See Right of Appeal. 

— sale in execution of decree- 

See Superintendence of High Court — 
Civil Procedure Code, s. 622. 


1. ABATEMENT OF APPEAL— contd. 

of Act VII of 1S88) and s. 582 of the Civil Pro- 
cedure Code (Act XIV of 1882) and had been rightly 
dismissed by the High Court on that ground. "Raj 
Chunder Sen v. Ganga. Das Seal and Ramghati 
Dhue v. Raj Chunder Sen Q904) 

X. Xi. R, 31 Calc. 487 

s.e. X.. R. 31 1. A. 71 

2, Abatement of appeal — Practice— 

Personal right to sue — Suit dismissed — Appeal by 
plaintiff — Decease pending appeal — Abatement — Civil 
Procedure Code , ss. 361, 582. A suit was brought 
by a plaintiff, who claimed to be the sister’s son 
of a deceased, and as such the nearest reversioner, 
to set aside alienations made by the widow. The 
suit was dismissed on the ground that plaintiff had 
failed to establish the legitimacy of his mother, and 
the plaintiff appealed. While the appeal was 
pending, the plaintiff died. His son thereupon 
applied by petition to carry on the appeal, and his 
petition was allowed without notice being issued 
to the other parties. At the hearing of the appeal 
it was objected that the alleged right on which the 
suit was based was personal to the plaintiff, even 
assuming that he was the reversioner, and that, 
such right having ceased with plaintiff’s death, 
the appeal abated. Held, that the right to sue in 
the case was a personal right and ceased with the 
death of the plaintiff, and the appeal abated. 
Sakyahani Ingle Rao Sahib v. Bhavani Bozi 
Sahib (1904) . . X. L. R. 27 Mad. 588 

3, Civil Procedure Code (Act XIV of 

1882), s. 368 — Death of one of the defendants — Heirs 
of the deceased defendant — Joint and several lia- 
bility of defendants — Bengal Tenancy Act ( VIII 
of 1885), s. 12 — Transfer — Rent — Valid trans- 
fer. Where the liability of the defendants is 
joint and several, and in appeal, on the death of one 
of the defendants, his legal representatives are not 
substituted in his place, the appeal abates only so 
far as the deceased defendant is concerned. Hem 
Kunwar v. Aniba Prosad, 1. L. R. 22 All. 430, 
distinguished. Where a transfer of a tenure is 
only colourable and benami , such a transfer cannot 
discharge the transferor from liability to pay rent, 
even if the tenure was transferable and the transfer 
was made by a registered Icobala. Kristo Buttuv 
Ghose v. Kristo Lai Singh, 1. L. R. 16 Calc . 
462, and Chintamoni Dutt v. Rash Behari Mondul, 
I. L. R. 19 Calc. 17, distinguished. Joy Gobind 
Laha v. Monmqtho Nath Banerji (1906) 

X. Xi. R. 33 Calc. 580 

4. — No abatement by death of respondent 

when appeal could proceed in the absence of his repre- 
sentative. An appeal does not abate by reason of 
the failure of an appellant to bring on record the 
representative of a deceased respondent within 
the time prescribed therefor, if the appeal can 
proceed in the absence of such representative to a 
final and complete adjudication. Renga Sri- 
nivasa Chari v. Gnanaprakasa Mudauar (1906) 

I. Xu R. 30 Mad. 67 


- substitution of parties on — 

See Parties — Substitution of Parties — 
Appellants. 

See Parties — Substitution of Parties — 
Respondents. 

— to District J udge - • 

See Limitation Act (XV of 1877), s. 5. 

X. Xi. R. 34 Calc. 216 


— valuation of— 

See Courts Fees Act, s. 7. 


See Substitution of Names. 


1. ABATEMENT OF APPEAL. 

1. Death of respondent pending appeal — 

Suit for accounts of partnership — Application for 
substitution of representative made out of time — 
Limitation Act (XV of 1877), Sch. II, Art. 175 (c) 
— Civil Procedure Code (Act XIV of 1882), ss. 
363, 582— Act VII of 1888, s. 66. A respondent, to 
whom a sum of money was due under the decree of 
the first Court, died pending an appeal to the High 
Court, and an application to have a representative 


substituted for him on the record was not made 
within six months after his death, and no sufficient 
cause was shown for the delay. Held, by the Judi- 
cial Committee, that the nature of the suit being 
such that the cause of action did not survive 
against the remaining respondents alone, the 


appeal abated under s. 
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APPEAL— -cofcfe?. 

1. ABATEMENT OF APPEAL— cmcld, 

Legal representative— -Civil Procedure 

Code ( Act XIV of 1882), ss. 868, 582 — Substitution — 
8ml by joint-owners to set aside revenue sale— Death 
of some of plaintiffs, respondents , during pendency 
of appeal. During tlie pendency of an appeal 
against a decree setting aside the sale of a joint 
estate for arrears of revenue, two of the plaintiffs, 
respondents, died and there was no application 
for substitution of the heirs of the deceased res- 
pondents, the right to sue not surviving against 
the other respondents. Held, that the appeal 
should abate inasmuch as the decree could not be 
reversed without the representatives of the deceased 
being placed on the record. That under no cir- 
cumstances could the decree be affirmed as to the 
unascertained shares of some joint shareholders and 
reversed as to the unascertained shares of the other 
joint shareholders,, Dharanjit Narayan Singh 
t\ Chandeshwar Prosad Narayan Singh (1907) 


2. ACTS — contd . 

Chumutkar Mohinee Dossee v. Raj Rakhal. 
Hitter 22 W . B. 470 

8. — — - — — — - — — - Burma . Courts 

Act ( XVII of 1875), s. 95 — Certificate of admi- 
nistration. The appeal given by s. 28 of Act 
XL of 1858 is subject to the ordinary law of appeal; 
laid down in the Burma Courts Act, No appeal, 
therefore, will lie from an order refusing an applica- 
tion for the issue of a certificate of administration 
under Act XL of 1858, it being impossible to place 
any specific money valuation on such an application. 
In the matt.r of the petitio o Mxjlla Adjim 
1. 1*. B. 14 Gale. 351 

7. Act IX of 1861, order 

passed under. An appeal lies, under Act VI of 
1871, to the Judge from an order of the Subordinate 
Judge passed under Act IX of 1861. Sonamonee 
Dossee v. Joy Doorga Dossee . 17 W, B. 551 

a. Act XXIII of 1801, s. 6— 

Talahana , failure to deposit— Application for re- 
view of judgment. A filed a memorandum of 
2. ACTS. appeal, but failed to deposit the sum required to' 

defray the cost of issuing the usual notice on the 
1, _ Act XXXV of 1858 — Order on respondent. When the case came on for hearing, it 

application for permission to alienate property of was found that, in consequence of A 5 s failure to de- 
tach. An appeal lies under s. 22 of Act XXXV of posit, no notice had been served on the respondent ; 

1858 against an order passed on an application for and the judge dismissed the appeal under s. 6 

permission to alienate the property of a lunatic. of Act XXIII of 1861. Within 30 days after this, 

Dinesh Chunder Banerji v. Sottdamini Debi A presented a petition, explaining the reasons of his 

4 C. "W. 1ST. 520 default, and praying that, on payment of the 

2 Act XT. of 1858. ss 21 and talabana, the appeal might be restored to its place ; 

28-1 Order rejecting application for removal of but the Judge, without considering the reasons which 

guardian. The order of a Judge rejecting an ap- £ bad grven in his petition, disallowed his prayer- 

plication for the removal of a |uarcUan under Act Md that. no appeal lay from the order of the Judge 

SL of 1858 is appealable. In the matt r of the rejecting As petition, which was of the nature of 

petition of Moh4t.ro Nath Mookeejee an application for a review of judgment. Kali- 

1 1 7 B I* B Ap 9 Krishna Chandra v. Harihar Chtjckrebutty 

1 B. L. B. A. C. 155 

Mobenbro Nath Mookeejee v. Rama Soon- 10 w. B. 100 

duree Dabea . . * 15 W. B. 493 , 

3. — — Cancelling of . ~ 7~7 7* ^ mu kumiss- 

order appointing Collector manager. Whether a appeal for want of proswatiojt. JThere was no 

Judge cancels his own order under Act XL of 1858 provision m s. h, Act XXIII of 1861 for the re- 
appointing the Collector to take charge of a minor’s admission of appeals once dismissed under the pro- 
estate, a friend of the minor on behalf of the minor visions of that section. No appeal lay horn the 

as the party interested is at liberty to appeal under order dismissing them. KamesspeDottw Loot- 
tbe provisions of s. 28. Srao Piskshuk Chobby fto kissa • - • 6 W. B. Mis. 130 

v . The Collector of Sarun . 13 W, B. 250 10. — Act XIV of 1803 — Proceed - 
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AP P E A Xi — con td . 

2. ACTS — conic! . 

■ Act XX of 1863, order 

passed under. An appeal does not lie from an 
order passed under the Religious Endowments Act 
(XX of 1863), but the party dissatisfied with the 
order may seek to set it aside by a regular suit. 
Khudiram Singh v. Sham Singh Poojoory 

W. R. 1864 Mis. 25 

Kalub H ossein v. Ali Hossein . 4 XT.W. 3 


Kalub Hossein v. Ali Hossein . 4 XF.W. 3 

13* — — — - s. 5 — Civil Pro- 

cedure Code, 1877 , s. 647 . An appeal lies under 
s. 647 of the Code of Civil Procedure against 
an order of a District Court under s. 5, Act XX 
of 1863. Sultan Ackeni Sahib v. Bava Mali- 
miyae . . . I.L. R. 4 Mad. 285 

. ‘ ; Order appoint- 

ing trustee of religious endowment — Civil Proce- 
dure Code , 6*. 6 2 2 — Superintendence of High Court 
No appeal lies to the High Court from the order 
of a District Judge under s. 5 of Act XX of 1863 
appointing a trustee of a religious endowment. 
Minakshi v. Subramcmya , I. L. Pi. 11 Mad. 86, 
followed. Sultan Ackeni Sahib v. Bava Malimiyar, 
1. L. Pi. 4 Mad. 295, dissented from. The High 
Court, therefore, can revise such an order under 
s. 622 of the Civil Procedure Code. Somasundara 
Mudaliar v. VyThilinga Mudaliar 

I. Xi. R. 10 Mad. 285 

15. s, 10 — Order of Dis- 

trict Judge filling vacancy on committee. It is 
not to be assumed that there is a right of appeal 
in every matter which comes under the considera- 
tion of a Judge ; such right must be given by the 
enacted law or equivalent authority. The High 
Court has no jurisdiction to hear an appeal from 
the order of a District Judge made by him on 
petition pursuant to s. 10 of Act XX of 1S63 
(Religious Endowments), appointing a member to 
fill a vacancy in a committee. Neither that Act nor 
the general law gives any right of appeal, which 
therefore does not exist, from such an order. 
Minakshi Naidu v. Surramanya Sastri 

I. L. R. 11 Mad. 26 
I*. R. 14 I. A. 160 

— — s. 18. No appeal 

lies from an order passed under Act XX of 1863, 
s. 18. Dele us Banoo Begam v. Abdoor Rahman 

21 W. R. 368 

17. — — — — — Civil Proce- 

dure Code, s. 622 — Order refusing permission to 
*ue. An order passed under s. 18 of Act XX of 
1863, refusing leave to sue, is not appealable, nor, 
if the Judge has exercised his discretion, liable to 
revision under s. 622 of the Code of Civil Procedure. 
In re Venkateswar . I. L. R. 10 Mad. 98 

See Anonymous Case. 

I. Xi. R. 10 Mad. 98 note 

Iyazem Ali v. Azem Ali Khan 

I. L. R. 18 Gale. 382 


: A P PE Ala — con td, 

2. ACTS — contd. 

, Nor is an order under s. IS granting leave 
to institute a suit appealable. Protap Chandra 
Misser v. Brojonath Misser 

I. Ii. R. 19 Calc, 275 

~ — : — Order m ad e 

without jurisdiction . mere a Civil Judge, upon a 
petition applying under s. 18 of Act XX of 1863 
for leave to institute a suit, made an order dis- 
posing at once of the matter hi dispute, and his 
successor, reversing the former order, decided by an 
order upon the rights of the parties '.—Held, that 
though both orders were made without jurisdiction, 
that fact did not give the High Court an appellate 
jurisdiction in the matter. Kaviraja Stjndara 
Murteya PilXai v. Kalla Naikan Pillai 

3 Mad. 93 

19 Act XXX of 1863, s. 27— Inter- 

locutory order of Becorder of Rangoon— Civil Pro- 
cedure Code, 1859, s. 83. Xo appeal lay to the High 
Court under s. 27, Act XXI of 1863, from an inter- 
locutory order of the Recorder of Rangoon passed 
before judgment in the suit, e.g., one passed under 
s. 83, Act VIII of 1859, directing a defendant to 
furnish security. Queer e : Whether, under Act VIII 
of 1859, there was any appeal from an order to 
furnish security under s. 83. Ahmed Ally 
Mahomed v. Gladstone Wyllie 

7 W. R. 508 

20. Bengal Tenancy Act (VIII 

of 1885), s. 84 — Order of Civil Court under. 
There is no appeal from an order passed by a Civil 
Court under s. 84 of the Bengal Tenancy Act. 
Goghun Mollah v. Rameshur Kara in Mahta 

X. L. R. 18 Calc. 271 

21. - Civil Procedure 

Code (Act XIV of 188 i), ss. 2, 588. An order made 
by a Civil Court under s. 84 of the Bengal Tenancy 
Act is not appealable, not being a decree within the 
meaning of s. 2 of the Code of Civil Procedure, and 
no appeal being allowed by s. 588 of the Code or 
by any special provision of the Bengal Tenancy Act. 
Goghun Mollah v. Rameshur Narain Mahta, I. L. 
R. IS Calc . 271, referred to and followed. Pearl 
Mohun Mukerji v. Baroda Churn Ciiuckerbutty 

X. L. R. 19 Calc. 485 

22. ss. 90, 91 — Order 

as to measurement — Civil Procedure Code ( Act 
XIV of 1882), s. 2. A proceeding under s. 90 of the 
Bengal Tenancy Act is not a suit, and the order 
passed in such a proceeding is not a decree as defined 
in the Civil Procedure Code, and hence an order 
made under s. 91 on an application under s. 90 
is not appealable, although a declaration was therein 
made that the petitioner was entitled to make the 
measurement with' a pole of a certain measure. 
Dya Gazi v. Ram Lal Sukul . 2 C. W . N. 351 

23 t s. 104, el. 2 — Special 

Judge — Dispute as to settlement of rent No appeal 
j lies to the High Court from the decision of a Special 





DIGEST OF CASES. 


AP PEAL — contd . 

2. ACTS — contd. 
s. 104, cl. 2 — concld. 

Jud^e under s. 104, cl. 2, of the Bengal Tenancy Act. 
Tj at, a KlBUT NARAIN V. PALUKDHARI PaNDEY 

I. L. B. 17 Calc. 326 


24. 


ss. 93, 143 — Mana- 


ger, application for— -Suit. An application under 
a. 93 of the Bengal Tenancy Act, 1885, is not a suit 
between a landlord and tenant within the meaning 
of s. 143, and no appeal lies from an order rejecting 
such an application. Hussain Bux v. Mutook- 
dhabee Lall • . I. L. B. 14 Calc. 312 

25 — s - 153 — Appeal- 

Amount Go-sharer— Right of suit. Held , for the 
purpose of determining whether or not an appeal lies 
under s. 153 of the Bengal Tenancy Act, that the 
term “ amount ” in that section does not mean 
merely the amount of rent claimed, but the whole 
amount claimed in the suit, including rent, 
interest, etc. Behaby Churn Sen r * Bhut Nath 
Pramanik • • * . 3C. W.JM. 214 

20 — - Suit for rent — 

Question as to amount of rent. Where there was a 
question as to the amount of rent annually pay- 
able, the plaintiffs claiming B15, and the defend- 
ants alleging the rent to be only R7-8 : — Held , that 
aid* appeal lay under s. 153 of the Bengal Tenancy 
Act. Aubhoy Churn Maji^ u ° 

Bose 

27. 


tree in rent-suit under R10Q. The words “ amount 
of rent annually payable by a tenant ” in s. 153 
\a) of the Bengal Tenancy Act include the case 
of rent payable by a tenant to one of his co -sharer 
landlords who collects his share of the rent separate- 
ly. An appeal to the High Court therefore lies in 
such a case, notwithstanding the amount claimed 
is less than B100. Naeain Mahton v. Manofi 

X^UTTUK 


28. 


APPEAL — contd. 

2. ACTS — contd. 

of s. 153 of the Bengal Tenancy Act. Watson 
& Co. * Sreekp.isto Bhttmick^ a 21 Cala 132 


Shoshi Bhusan 

I. L. B. 16 Calc. 155 

Appeal from de- 


I.L. B. 17 Calc. 489 

Cesses, suit for 


Road Cess Act {Bengal IX of 1SS0), s. 47 

—Appeal in cases under R100— Meaning of “ rent 
Although the Bengal Tenancy Act declares 
that in ss. 53 to G8 and in ss. 72 to 75 ‘ * rent 5 ’ 
includes cesses, yet these are enabling^ provisions, 
passed to extend the meaning of ‘'rent,” and it in 

no way interferes with the law refusing a right of 
appeal in suits below Hi 00 in value, which law is 
made applicable to suits for cesses by s. 47 of Bengal 
Act IX of 1880. Rajani Kant Nag v. Jagesr- 
war Singh . . . I. L. B. 20 Calc. 254 

20* — — Suit for arrears 

of rent — Dale cess when considered as rent — Ap- 
peal where subject-matter under value of PI 00. 
Where dak cess is claimed under the contract by 
which the rent is payable, it must be regarded as 
rent, i.e., as part of what is lawfully payable in 
money for use and occupation of the land held by 
the tenant, and where there is a dispute with regard 
to such dak cess, the amount of rent is in dispute, 
and an appeal lies, though the amount in dispute is 
less than RIQ0 and notwithstanding the provisions 


30 . 


Order of Re- 


mand. The term ‘ ‘ order ” in s. 153 of the Bengal 
Tenancy Act does not mean merely a final order, but 
includes an interlocutory order such as an order of 
remand. S. 153 of the Bengal Tenancy Act pre- 
cludes an appeal from an order of remand made m 
an action for rent for less than filOO, unless such 
order has determined any ot the questions specified 
in s. 153. Gag an Chand Sabdar v. Gaspkrsz 

4 C. W . JN . 44 


31. 


s. 173 — Appeal by 


auction-purchaser whether maintainable . No appeal 
lies at the instance of an auction-purchaser against 
an order setting aside a sale under s. 173 of the 
Bengal Tenancy Act. Raglm Singh v. M'isn Singh, 

I. L. R. 21 Calc. 825 , referred to. Harabandhu 
Adhikari v . Harish Chandra DeyJ?.ax^ ^ 

Roghu Singh v. Misri Singh 

I. L. B. 21 Calc. 825 

32 - s. 174, order under— 

Civil Procedure Code, 1882, s. 244. An order 
under s. 174 of the Bengal Tenancy Act is not one 
under s. 244 of the Civil Procedure Code, and is 
therefore not appealable. Kishori Mohun Hoy v. 
Sarodamani Dasi . . .1C. W. JST. 30 

Sukh Narain Lall v. Goroke Pros.^p 

33, Companies Act, XIX of 1857 

—Order placing name on list of contributories of 
company. No appeal lay from an order of a Dis- 
trict Court placing the name of an alleged allottee 
on the list of contributories of a company wound up 
under Act XIX of 1S57. Jamiyatram Himatram 
v. The Gujarat Trading Company 

6 Bom* A. C. 185 

34, . Order under Companies 

Act (VI of 1882), s. 5 8— Appeal in a case 
where no issue as to title is raised. An appeal 
lies from an order passed under s. 58 of the Indian 
Companies Act (VI of 1882), although no issue 
has been directed upon a question of title. Amrita 
Lall Ghose v. Shrish ^hu^der 

’ 40. W. 3X. 101 

35 # L... s. 162, order under 

—Notice of appeal — Companies Act,, s. 214 Limi- 
tation Act {XV of 1877), s. 12. Held , that no appeal 
lay from an order made under s. 162 of Act VI or 
1882 by a Court under the supervision of which 
proceedings in liquidation were being conducted, 
declining to continue an investigation commenced 
by it under that section. Held, also, that whether 
or not the service of notice of appeal within three 
weeks provided for by s. 214 of Act VI of 188- im- 
plies that all the formalities prescribed for the 
presentation and admission of an appeal by the Code 
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DIGEST OF CASES. 
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APPEAL — canid. 

2. ACTS —contd. j 

— s. 182 — eondd. 

of Civil Procedure must first be gone through before 
notice of appeal can be served, a person appealing 
under the said section cannot avail himself of the 
provisions of s. 12 of the Limitation Act. Watt, 
v.* Howard . . I. In R. 18 All. 215 

36. Court Fees Act (VII of 

1870), s. 12, para. 1 — Order fixing amount of cowrt- j 
■fee chargeable on a plaint — Suit by mortgagor to set 
aside , mortgage — Valuation of suit. There is no 
appeal against the order of a District Judge fixing 
the amount of the Court-fee chargeable on a plaint. 
The right of appeal to which the plaintiff might 
have been entitled under ss. 31 to 30 of Act VIII 
of 1859 has been taken away by s. 12, cl. 1, of the 
Court Fees Act (VII of 1870). Narayan Madhav- 
rao Naik v. The Collector of Thana 

I. L. R. 2 Bom. 145 

37. * r — - — • — Order rejecting 

plaint for insufficiency of valuation. Held , follow- 
ing Narayan Madhavrao v. The Collector of Thana , 

I. L. ft. 2 Bom. 145, that the decision of the Court 
of the first instance, rejecting a plaint for insuffi- 
ciency of the valuation and stamp for the purposes 
of the Court Fees Act (VII of 1870) not being to the 
detriment of the revenue, is final, and no appeal lies 
from it. Monohar Ganesh v. Paw a Ram- 
char andar . . I. Ii. R. 2 Bom. 219 

38. — — Order rejecting 

plaint — Plaint insufficiency stamped — Civil Pro - 
cedure Code ( Act X of 1877), s . 1, tit. " Decree. 

An appeal lies against an order rejecting a plaint 
on the ground of its being insufficiently stamped. 
Ajoodhya Pershad v. Gtjnga Pershad 

I. L. R. 8 Calc. 249 i 
6 0. L. R. 507 

Rajkristo Banerji v. Bama Soonduree 
Dassee . . . . 23 W. R. 298 

, 39. s — - — — — - — — - Civil Procedure 

Code, 1859, s. 36. S. 12 of the Court Fees Act 
does not prevent a party from appealing to the High 
Court under s. 36 of the Civil Procedure Code, and 
urging that the Court of first instance was wrong as 
to the particular article of the schedule of fees by 
which the case was governed. Gungamonee Chow- 
brain v. Gopal Chunder Roy . 19 W. R. 214 

40. Appeal against 

an order for payment of additional Court fees. In 
a suit in a Subordinate Court by members of a 
Malabar tarwad to set aside an instrument affect- 
ing the whole of the tarwad property, the Subordi- 
nate J udge held that Court-fees were leviable, asses- 
sed on the value of the property, and accordingly 
ordered an additional payment to be made by the 
plaintiffs, and, on their failure to make the payment, 
dismissed the suit. Held, that an appeal lay from 
the order for payment of the additional Court-fees, 
and the High Court was not precluded by the Court 
Fees Act, s. 12, from revising it, and reversing the 
decree. Kanaran v. Komappan 

I. L. R. 14 Mad. 169 


APPEAL — contd. 

2. ACTS — contd. 

41. - — ~ - — Order as to 

valuation and class to which a suit belongs — Decision 
as to such class— S. 7, cl. 19 (a), cl 4 (c). An appeal 
lies against a decision as to the class to which a suit 
belongs, although it does not lie against a decision as 
to the valuation of the suit in that class. A decision 
of the lower Court, holding that a suit is one for 
specific performance of a contract of sale and to be 
valued according to the amount of the consideration- 
money, is appealable. Dada Bha Kithu v. Nagesh 
Ramchandra . . 1. 1*. R. 23 Bom. 488 

See Sardarsingji v. Gant at Singji 

I. L. R. 17 Bom. 58 

42. Guardian and Wards Act 

(VIII of 1890), ss. 22, 45 — Order refusing 
remuneration to guardian. A Nazir of the District 
Court was appointed guardian of the property of 
certain minors, but no provision as to his remunera- 
tion was made at the time of his appointment. 
Subsequently he applied for remuneration on his 
transfer to another appointment. The J udge passed 
an order refusing to allow any remuneration, on the 
grounds that his accounts had been badly kept and 
the estates had been mismanaged. The Nazir 
appealed against the order. Held, that the order was 
not appealable. Gangadhar Mull v. Shivlingrao 
Jaydevrao . . . I. L. R. 24 Bom. 95 

43. s. 39 —Appeal 

against order for removal of guardian. An appeal 
does not lie from an order refusing an application for 
the removal of a guardian who has been appointed 
by the Court, and also for the appointment of the 
applicant as the guardian. Fran Bandhu Singh 
v. Brahmamayi Dasya . .1C. W. IN. 693 

44. — — S. 4£~Qivil Proce- 

dure Code (1882), ss. 492, 503 — Order purporting to 
be passed under appealable section — Appeal enter- 
tained though J udge had no power to pass orders 
under the section as he purported to do. By s. 43 (4) 
of the Guardian and Wards Act, 1890, in case of 
disobedience to an order passed under sub-ss. (1) 
and (2) of that section, in relation to the conduct or 
proceedings of guardians, the order may be enforced 
in the same manner as an injunction granted under 
s. 492 or s. 493 of the Code of Civil Procedure. On a 
petition being presented to a District Court, asking 
that the guardians of certain minors, who had been 
appointed by the Court under the Guardian and 
Wards Act, might be removed, the Judge passed an 
order in which he purported to issue an injunction 
under s. 492 of the Code of Civil Procedure for the 
attachment of the estate of the minors and to 
appoint a receiver to manage the estate. On an 
appeal being preferred against the said orders, it was 
contended that the Judge must be taken to have 
acted under the Guardian and Wards Act, .1890, and 
that, inasmuch as no appeal was provided by that 
Act in respect of such an order, no appeal lay : — 
Held, that though both orders were passed without 
jurisdiction, the Judge purporting to have acted 
under s. 492 of the Code of Civil Procedure as regards 
the issue of an injunction, and under s. 503 as regards 
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APPEAL— contd. 1 APPEAL contd. 

2. ACTS — contd. 
s. 104, cl. 2 — concld. 

Jud<*c under s. 104, cl. 2, of the Bengal Tenancy Act. 
t-ala Kxbut Narain v. Palukdhari Pandey 

I. L. B. 17 Cale. 820 

24. — ss. 93, 143 — Mana- 

ger, application for — Suit. An application under 
s. 93 of the Bengal Tenancy Act, 1885, is not a suit 
between a landlord and tenant within the meaning 
of s. 143, and no appeal lies from an order rejecting 
such an application. Hussain Bux v. Mutook- 
bhabeeLAI - . I. L. E. 14 Calc. 312 

25 . 1 s. 158 — Appeal — 

Amount Co-sharer— Right of suit. Held , for the 
purpose of determining whether or not an appeal lies 
under s. 153 of the Bengal Tenancy Act, that the , 
term “ amount *'* in that section does not mean | 
merely the amount of rent claimed, but the whole ; 
amount claimed in the suit, including rent, 
interest, etc. Behaky Churn Sen r Bhut Nath 
Beam an ik . • • . 3 C. W. W. 814 j 

20 Suit for rent — j 

Question as to amount of rent. Where there was a j 
question as to the amount of rent annually pay- 
able, the plaintiffs claiming R1 5, and the defend- j 
ants alleging the rent to be only R7-8 : — Held, that j 
an’appeal lay under s. 153 of the Bengal Tenancy ; 

Act. Attbhoy Churn MaJi v. Shoshi Bhtjsan 
Bose • • * * X*. K* 10 Cole. 155 

27, — Appeal from de- j 

tree in rent-suit under R100. The words “ amount j 
of rent annually payable by a tenant in s. 153 j 

0 { the Bengal Tenancy Act include the case | 
of rent payable by a tenant to one of his co-sharer j 
landlords who collects his share of the rent separate- , 
j y . An appeal to the High Court therefore lies in 
such a case, notwithstanding the amount claimed 
is less than ElOO. Naram Mahton v. Manoei 
Puttuk • . * X. "b* B, 1/ Cale. 480 

28. — - ■ — Cesses , suit for 

—Road Cess Act {Bengal Act IX of 1880), s. 47 
—Appeal in cases under RIQO— Meaning of “ rent ” 

Although the Bengal Tenancy Act declares 
that in ss. 53 to 68 and in ss. 72 to 75“ rent” 
includes cesses, yet these are enabling^ provisions, 
passed to extend the meaning of “ rent,” and it in 
no way interferes with the law refusing a right of 
appeal in suits below HI . 00 in value, which law is 
made applicable to suits for cesses by s. 47 of Bengal 
Act IX of 1880. Rajani Kant Kao v. Jagesel- 
war Singh . . . I. h. B. 20 Cale. 254 

29. Suit for arrears 

0 f rent — Dak cess when considered as rent— Ap- 
peal where subject-matter under value of R1()0. 

Where dak cess is claimed under the contract by 
which the rent is payable, it must be regarded as 
rent, i.e., as part of what is lawfully payable in 
money for use and occupation of the land held by 
the tenant, and where there is a dispute w'itli regard 
to such d&k cess, the amount of rent is in dispute, 
and an appeal lies, though the amount in dispute is 
less than R 100 and notwithstanding the provisions 


2. ACTS — contd . 

of s. 153 of the Bengal Tenancy Act. Watson 
& Co. ,. Sreekbisto Bhumick l _ ^ 2] , Calc _ l32 

Order of Re- 


30. — — v, -a , 

man*. The term ‘ ‘ order ” in s. 153 of the Bengal 
Tenancy Act does not mean merely a fmai order, but 
includes an interlocutory order such as an order of 
remand. S. 153 of the Bengal Tenancy Act pre- 
cludes an appeal from an order of remand made m 
an action for rent for less than R100, unless such 
order has determined any of the questions specified 
in s. 153. Gag an Chand Sardar * Caspers! 

3i t - s. 173 — Appeal by 

auction-purchaser whether maintainable. No appeal 
lies at the instance of an auction- purchaser against 
an order setting aside a sale under s. 173. ot the 
Bengal Tenancy Act. Raghu Singh v. Misn Singh, 

I. L. j R. 21 Calc. 820, referred to. Hababandhu 
Adhikari v. Hapjsh Chandra Dey^Pai^ ^ 

Rogiiu Singh v. Misri Singh 

I. L. B. 21 Cale. 825 

32. — - s. 174, order under— 

Civil Procedure Code, 1882, s. 244. An order 
under s. 174 of the Bengal Tenancy Act- is not one 
under s. 244 of the Civil Procedure Code, and is 
therefore not appealable. Kisiioei Moh un Hoy v. 
SarodamaniDasi . . . 1C. W. IX. 30 

Sukh Narain Bale v. Goeoke Prosad ^ ^ 

33, - Companies Act, XIX of 1857 

Order placing name on list of contributories of 

company. No appeal lay from an order of a dis- 
trict Court placing the name of an alleged allottee 
on the list of contributories of a company wound up 
under Act XIX of 1857. Jamiyatram Himatram 
v. The Gujarat Trading Company 

0 Bom. A. C. 185 

Order under Companies 

Act (VI of 1882), s. 58— Appeal in a case 
where no issue as to title is raised. An appeal 
lies from an order passed under s. 58 of the Indian 
Companies Act (VI of 1882), although no issue 
lias been directed upon a question of title. Ameita 
Lalh Ghosb v. Shbish CHtraDER 26cIlc!T44= 

‘ 4C, W, 101 

35 # _ B. 182, order under 

— Notice of appeal — Companies Act, s. 214 Limi- 
tation Act [XV of 1877), s. 12. Held, that no appeal 
lay from an order made under s. 162 of Act VI ot 
1882 by a Court under the supervision of which 
proceedings in liquidation were being conducted, 
declining to continue an investigation commenced 
by it under that section. Held, also, that whether 
or not the service of notice of appeal within three 
weeks provided for by s. 214 of Act VI of 1882 im- 
plies that all the formalities prescribed for the 
presentation and admission of an appeal by the Code 
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APPEAL— e<w id. 

2. ACT S — contd. 

s. 162 — condd. 

of Civil Procedure must first be gone through before 
■notice of appeal can be served, a person appealing 
under the said section cannot avail himself of the 
provisions of s. 12 of the Limitation Act. Wall 
^Howard . . I. L. R. 18 All. 215 

36. Court Pees Act (VII of 

1870), s. 12, para. 1 — Order fixing amount of court- 
fee chargeable on a plaint — Suit by mortgagor to set 
aside . mortgage-— Valuation of suit There is no 
appeal against the order of a District Judge fixing 
the amount of the Court-fee chargeable on a plaint. 
The right of appeal to which the plaintiff might 
have been entitled under ss. 31 to 30 of Act VIII 
of 1859 has been taken away by s. 12, cl. 1, of the 
Court Fees Act (VII of 1870). Narayan Madhav- 
rao Naik v. The Collector of Than a 

I. L. R. 2 Bom. 145 

87. — — — Order rejecting 

plaint for insuficiency of valuation . Held, follow- 
ing Narayan Madhavrao v. The Collector of Thana, 
/. L. P. 2 Bom. 145 , that the decision of the Court 
of the first instance, rejecting a plaint for insuffi- 
ciency of the valuation and stamp for the purposes 
of the Court Fees Act (VII of 1870) not being to the 
detriment of the revenue, is final, and no appeal lies 
from it. Monohar Ganesh v. Haw a Ram- 
charandar . . X. L. R. 2 Bom. 219 

38. — Order rejecting 

plaint — Plaint insuficiency stamped — Civil Pro- 
cedure Code (Act X of 1877), s. 1, tit. “Decree.” 
An appeal lies against an order rejecting a plaint 
on the ground of its being insufficiently stamped. 
Ajoodhya Pershad v. Genoa Persi-iar 

1. 1*. R. 0 Calc. 249 
0 C. Is. R. 567 

Rajkristo Banerji v. Bama Soonderee 
Dassee . . . . 23 W. R. 296 

39. ' Civil Procedure 

Code, 1859, s. 36. S. 12 of the Court Fees Act 
does not prevent a party from appealing to the High 
Court under s. 36 of the Civil Procedure Code, and 
urging that the Court of first instance was wrong as 
to the particular article of the schedule of fees by 
which the case was governed. Gungamonee Chow- 
brain v. Gopal Chendkr Roy . 19 W. R. 214 

40. Appeal against 

an order for payment of additional Court fees. In 
a suit in a Subordinate Court by members of a 
Malabar tarwad to set aside an instrument affect- 
ing the whole of the tarwad property, the Subordi- 
nate J udge held that Court-fees were leviable, asses- 
sed on the value of the property, and accordingly 
ordered an additional payment to be made by the 
plaintiffs, and, on their failure to make the payment, 
dismissed the suit. Held, that an appeal lay from 
the order for payment of the additional Court-fees, 
and the High Court was not precluded by the Court 
Fees Act, s. 12, from revising it, and reversing the 
decree. Kanaran v. Komappan 

I. Is. R. 14 Mad. 169 


AP P E AL — co ntd. 

2. ACTS — contd. 

41. - ' Order as to 

valuation and class to ■which a suit belongs — Decision 
as to such class— S. 7, cl 10 (a), cl. 4 (c). An appeal 
lies against a decision as io the class 'to which a suit 
belongs, although it does not lie against a decision as 
to the valuation of the suit in that class. A decision 
of the lower Court, holding that a suit is one for 
specific performance of a contract of sale and to be 
valued according to the amount of the consideration- 
money, is appealable. Dada Bha Kithe v. Nagesh 
Ramchandra . . I. It. R. 23 Bom. 488 

See Sarbarsingji v. Ganpat Singji 

I. L. R. 17 Bom. 56 

42. Guardian and Wards Act 

(VIII of 1890), ss. 22, 45 — Order revising 
remuneration io guardian. A Nazir of the District 
Court was appointed guardian of the property of 
certain minors, but no provision as to his remunera- 
tion was made at the time of his appointment. 
Subsequently he applied for remuneration on his 
transfer to another appointment. The Judge passed 
an order refusing to allow any remuneration, on the 
grounds that his accounts had been badly kept and 
the estates had been mismanaged. The Nazir 
appealed against the order. Held, that the order was 
not appealable. Gangadhar Mell v. Shivlingrao 
Jaydevrao . . . I. L. R. 24 Bom. 95 

43. — — s. 39 — Appeal 

against order for removal of guardian. An appeal 
does not lie from an order refusing an application for 
the removal of a guardian who has been appointed 
by the Court, and also for the appointment of the 
applicant as the guardian. Pran Bandhe Singh 
v. Brahmamayi Dasya . .1C. W. NT. 693 

44. ■ s> 43 — Civil Proce- 

dure Code (1882), ss. 492, 503 — Order purporting to 
be passed under appealable section — Appeal enter- 
tained though Judge had no power to pass orders 
under the section as he purported to do. By s. 43 (4) 
of the Guardian and Wards Act, 1890, in case of 
disobedience to an order passed under sub-ss. (1) 
and (2) of that section, in relation to the conduct or 
proceedings of guardians, the order may be enforced 
in the same manner as an injunction granted under 
s. 492 or s. 493 of the Code of Civil Procedure. On a 
petition being presented to a District Court, asking 
that the guardians of certain minors, who had been 
appointed by the Court under the Guardian and 
Wards Act, might be removed, the Judge passed an 
order in which he purported to issue an injunction 
under s. 492 of the Code of Civil Procedure for the 
attachment of the estate of the minors and to 
appoint a receiver to manage the estate. On an 
appeal being preferred against the said orders, it was 
contended that the Judge must be taken to have 
acted under the Guardian and Wards Act, 1890, and 
that, inasmuch as no appeal was provided by that 
Act in respect of such an order, no appeal lay : — • 
Held, that though both orders were passed without 
jurisdiction, the Judge purporting to have acted 
under s. 492 of the Code of Civil Procedure as regards 
the issue of an injunction, and under s. 503 as regards 

1 2 





DIGEST OF CASES. 


APPEAL— cowfei . 

2. ACTS— contd. 

s. 43 — concld. 

the appointment of a receiver, inasmuch as orders 
under either of these sections were appealable, the 
fact that the Judge had no power in this ease to pass 
orders under them did not bar the High Court from 
treating the orders as having been passed thereunder 
for the purpose of entertaining an appeal against 
the orders, since there was no provision of law 
under which the Judge could pass orders attaching 
property or appointing a receiver without such 
orders being subject to appeal. Hurrish Chunder 
Chowdhry v. Kali Sundari Debia , L. JR. 10 I. A. 4 : 
I. L. R. 9 Calc. 482, referred to. Abdul Rahimak 
v. Gan abathi Bhatta . I. L. B. 23 Mad. 517 

45 # s. 47 — Removal of 

guardian — Order refusing to remove a guardian. 
No appeal lies under the Guardian and Wards Act 
( /HI of 1890) from an order of a District Judge 
refusin'* to remove a guardian. Mohima Chunder 
Biswas Tarini ****** Ghom^ 19 Calc 487 


46, 


Removal of guard - 


l an Order refusing to remove a guardian . Upon an 

application for cancelling a certificate of guardian- 
ship of the person and property of a minor, the 
District Judge ordered the certificate to be amended 
only as regards the guardianship of the person by 
appointing the applicant as such guardian, and j 
ordering a monthly allowance to be paid to her for 1 
the education and maintenance of the minor. The 
applicant appealed to the High Court : Held , that 
the order appealed from was one refusing to remove 
a guardian, and as such was not appealable under 
ds. (/) and (g) of s. 47 of the Guardian and Wards 
Act (VIII of 1890). Mohima Chunder Biswas v. 
Tarini Stinker Chose, I. L. R • 19 Calc. 48 ( , followed. 
Pakhwanti Dai v. Indka Naeain Singh 

I. L. B. 23 Calc. SOI 

4 .v # -i - — — - — — Appeal — Or de r 

refusing to direct the removal of a guardian. 
Where an applicant for a certificate of guardianship 
applied for a two-fold relief, namely, that the exist- 
ing guardian might be removed and that she herself 
might be appointed guardian, and her application 
was dismissed, it was held that no appeal would 
lie from the order of dismissal, such order being 
an order refusing to direct the removal of a guardian. 
Mohima Chunder Biswas \. Tarini Stinker Chose, 
1. L. M. 19 Calc. 487 , Pakhwanti Dai v. India 
Kara in Singh, I. L. R. 28 Calc. 201, and In re Bai 
Markka, I. L. R. 20 Bom. 667, referred to. Imttaz- 
UN-NISSA V. An\VAR-UL-LAK 

1. Ii. E. 20 All. 433 

48. - ■ ss. 47 and 48- 

Order ref using to remove a guardian. The effect of ss. 
47 (g) and 48 of the Guardian and Wards Act (VIII 
of 1890) is to allow no appeal from an order refusing 
to remove a guardian. In u Bai Hark ha 

I, L. R. 20 Bom. 667 

49. Land Acquisition Act (X 

of 1870), s. 16 — District Judge’s order on 


APPEAL — contd. 

2. ACTS — contd. 

reference by the Collector— Questions of conflicting ■ 
claims to title— Persons claiming interest in the com- 
pensation — “ Apportionment,’ construction of the 
term. A Collector having acquired land under the 
provisions of the Land Acquisition Act (X of 1870),. 
and a question having arisen as to the n ht to the 

compensation each of two rival claimants claiming 

exclusive title to the whole of the compensation 
awarded —the Collector referred the question to the- 
decision of the District Judge under s. lo of the Act. 
The District Judge having decided the question m 
favour of one of the claimants, the other appealed to 
the High Court. In appeal, it was contended that,, 
as the provisions of the Land Acquisition Act apply 
to cases in which there was a dispute as to the 
apportionment of compensation, and not to eases m 
which there was no question as to apportionment, 
and in which each of the claimants laid claim to the 
entire amount of the compensation, the order passed 
by the District Judge was not appealable under the- 
provisions of the Act, as there was no question of 
apportionment to be determined ■■—Held, that,, 
looking to the language of s. 15 of the Land Acquisi- 
tion Act (X of 1870), which clearly contemplates the 
reference of such a dispute being provided for m the 
subsequent part of the Act, and as there is no other 
provision in the Act made for it, the teim 
“ apportionment ” in Part IV should be given a 
liberal construction, as including the case where the 
i Court has to decide between rival claimants .to -the 
j entire compensation. The order of the D»>tii 
| Judge was therefore appealable. 
i Aminbx . • x - •*-* ■*■ * 

s-q - — - s. 39 ^ — Additional 

! Judge— District Judge— Civil Procedure Code (Act 

XI y of 18S2), s. 647. An Additional Judge- 
i appointed to hear eases under the Land Acquisition 
! Act. 1870, is a District Judge within the ^meaning of 
! s. 39 of the Act. Under s. 047 of the Civil lroee- 
I dure Code, an appeal from the decision of an Adch- 
! tional Judge so appointed lies to the High Court, 
i in the. ■ natter of the. application of Pobesh Aath 
; Chatterjee it Secretary op State fob India. 
1 X. Jj. E. 16 Calc. 31 


Land Acquisition Act (I of 

1894), as. IS, 19, 32, and 54— Reference by Collector 
to Judge as to disposal of compensation awarded for 
land— Appeal froL Judge’s order. Held, that an 
appeal wall lie to the High Court from an order of the 
District Judge made upon a reference by the 
Collector under ss. IS and 19 of the Land Acquisition 
Act IS94, as to the disposal ot compensation 
awarded for land taken up by Government under 
the Act. Balaram Bhramaratar Roy v. Sham 
Sunder Nam, dm, I. L. S. 23 Cede. 52b, foil owed 
Held , also, that in an appeal from the oiciei of the 
District Judge above referred to the memorandum, 
of appeal must be stamped as an appeal Horn an, 
original decree. Sheo Rattan Rai v. Mohbi 

I. L. B. 21 All. 35A 
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52. Military Courts of Request 

Act, XI of 1841, An appeal lay under Act XI 
of 1841. Guntham Doss v. Mooltan Mull 

2 If. W. 229 


53. An appeal lay to 

the High Court of Judicature for the North-Western 
Provinces from the decree of a Military Court of 
Request held at Moraiy Gwalior. Mooltan Mull v. 
'Guns am Doss ... 3 If. W, 75 

54. Registration Act (XX of 

1886). No appeal lies to the High Court from an 
order passed under the Registration Act. Rames- 
- SUR Mahatah v . Kullyanessuree Delia 

9 W. R. 283 


55. _ ss. 32, 83, and 84- 

No appeal lay from an order by a Registrar refusing 
to exercise his discretion under s. 32, Act XX of 
1866. Such an order came neither within s. 83 nor 
iB. 84 of the Act, Barries v. Sangram Singh 

8 B. Xi. R. 578 note : 14 W. R. 194 

50. s. 52 — Order ref using 

to alloio amount of decree to be levied by instalments. 
There is no appeal from an order refusing to allow 
the amount due under a decree passed upon an 
obligation specially registered under s. 52, Act XX 
of 1866, to be levied by instalments, and directing 
immediate enforcement of the decree. In the 
?i after of the petition of Rash Beiiary Baeu 

7 W. R. 130 

57. ss. 52, 53 — Order 

in execution of decree — Bond specially registered — 
Registration Act, XX of 1866 , ss. 62, 63. Held , 
(Stuart, C. J., dissenting), that an appeal lay from 
an order passed in the execution of a decree obtained 
under the provisions of s. 53 of Act XX of 1866, upon 
■ a bond specially registered under the provisions of 
. g. 52 of that Act. Ramanand v. The Bank of Bengal , 
I. L. R. 1 All. 377, overruled. Petition of Rash 
Beiiary, 7 W. R. T30 and Har Nath Chatterjee v. 
FuiticJc Chunder, IS W. R. 672, dissented from. 

' WlLAYAT-UN-NISSA V. NAJIB-UN-NISSA 

I. L. R. 1 All. 583 

58. ■ s. 53. An appeal lay 

from an order in execution of a decree made under 
-s. 53 of Act XX of 1866. Bhikambhat v. Fernan- 
dez ..... I. L. R. 5 Bom. 673 

59. : There was no 

.appeal from a decree, nor from orders passed in 

execution of a decree made under s. 53 of Act XX of 
1866. Bhyrub Chunder v. Golap Coomary 

I. L. R. 3 Calc. 517 

Purus Ram v.. Deo Koer . 4 3ST. W. 29 

00 . — No appeal lying 

against a decree made under s. 53, Act XX of 1866, 
the petition was directed to be returned, with a view 
to its being presented to the Court, if desired, by 
way of motion. Rash Beiiary Babu v. Gurudass 
JBabu „ . - . . 7 W. R. 115 
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— s. 53 — concld. 

61. Specially regis- 

tered bond. No second appeal lay to the High Court 
against an order passed on an application for execu- 
tion of a decree made in a suit on a bond specially 
registered under s. 53, Act XX of 1866. Qua- re : 
Whether an appeal lies at all against such an order 
passed in proceedings taken in execution of such a 
decree. Sribullav Bhattachaeji v. Baburam 
Chattopadhya . . I. L. R. 11 Gale. 169 

@ 2 . -ss, 54, 55 — Repeat , 

effect of. No appeal lies against orders passed in 
execution of decrees under Act XX of 1866, the pro- 
cedure under that Act having been expressly saved 
by Act VIII of 1871, which repealed Act XX of 
1866. Ramanand t\ The Bank of Bengal 

I. L. R. 1 All. 377 

03 . __ — ~ — — — ■ s. 55, .An appeal 

from an order or decree passed in proceedings had 
in execution of a decree made under s. 53 of Act XX 
of 1866 is not barred by anything in s. 55 of that Act. 
Sribullav Bhattachaeji v. Baburam Chattopa. 
dhya . . . . I. Ii. B. 12 Cale, 51 

04 . — In cases in which 

s. 55 of Act XX of 1 S 66 bars an appeal, it does so 
equally in matters of execution as in respect of the 
decree passed. Hurnath Chatteeji v. Futtick 
Chunder Sam add ar . . 18 W. R. 512 

Radha Kristo Dutt v. Gunga Narain 
Chatterjee . . . .23 W. R. 328 

Huro Sunduei Debia tv Punchueam Moxdul 

24 W. R. 225 

85. s. 84 — Order ref us- 

ing to register document . Held, that there was no 
appeal to the High Court from the decision of a Dis- 
trict Court on a petition under s. 84 of Act XX of 
1866, to establish the right to have a document re- 
gistered ; nor would the Court interfere with such a 
decision under Regulation XI of 1827, s. 5 , cl. 2. 
Ex- parte Dharamdas Bhavanidas 

3 Bom. A. 0. 104 

86 . Order of Depu- 

ty Commissioner — District of Choia Nag pore. 
An appeal under s. S4, Act XX of 1866, from the 
order of a Deputy Commissioner in Chota Nagpore, 
must be made to the Judicial Commissioner, who ex- 
ercises the powers of a Zillah Judge in all the dis- 
tricts of that division. In the matter o f the petition 
of Budhu Mahatoon . . .8 W. R. 268 

87. • Order of Dis- 

trict Court. An order of a District Court under s. 84 
of Act XX of 1866 was not appealable to the High 
Court, Salgram Misser v. Janki Koer 

9 W. R. 122 

88 . Decree under s. 77, Regis- 

tration Act, 1877 — Suit to compel registration — 
Appeal. An appeal lies from a decree in a suit under 
s. 77 of the Registration Act, 1877, to obtain regis- 
tration of a document. Wishwambhar Pandit v. 
Prabhakar Bhat . I. L. R. 8 Bom, 269 
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69. — — Stamp Act (X of 1802), s. 17— 

Order rejecting document tendered in evidence— Fin- 
ality of order . Held, that an appeal lies to the High 
Court from the decision of a Judge in a Division 
Court rejecting a document tendered in evidence 
under s. 3.7, cl. 1, of Act X of 1862, on the ground 
that there had been an intention to evade the pay- 
ment of stamp duty. The point upon which the 
decision of the Court is to be final, under s. 17 of the 
Stamp Act, is as to what is the proper amount of 
stamp duty which the document ought to bear, and 
not as to whether the Court ought or ought not to 
receive the document in evidence. Royal Bank of 
India v. Hormasji Khozedji . 3 Bom. O. C. 153 

70. Act XXVI of 1867 — Order 

as to valuation of suit. Under Act XXVI of 1867, 
the decision of a Court of first instance as to the 
valuation of the subject-matter of a suit is final. 
I shan Chandra Mookerjee v. Lokenath Roy 

6 B. L. R. Ap. 12 
14 W. R. 451 

Mafizuddin v. Kapjmtjnnissa Bjbee 

6 B. Ii. R. Ap. 11 
14 W. R. 381 

71. — r Sell. B, Art. 

11 note — Order rejecting 'plaint for under -valu- 
ation — Act VIII of 1S59 , ss. 30 and 36. Where 
a plaint is rejected under s. 30 of Act VIII of 1859 
by the first Court, on the ground that it is under- 
valued, an appeal lies from such order under s. 36 of 
Act VIII of 1859, and this appeal was not taken 
away by the note to Art. 11, Sch, B to Act XXVI of 
1867, the object of which was to prevent appeals 
only where the question merely related to the 
amount of stamp to be impressed upon the plaint. 

' Collector of Sylhet v. Kali Kumar Dutt 

7 B. L. R. 083 

16 W. R. P. B. 10 

{Contra) Mddhusudan 0 h fcke k but t y v. 
Rymani Dasi. . . 7 B. L. R. 604 note 

13W.R. 415 

72. — Bengal Tenancy Act, s. 153 —Suit for 
rent by a co-sharer landlord. S. 153 of the Bengal 
Tenancy Act covers the ease of a suit for rent by a 
eo -sharer landlord. Jogendea Hath Ghosh v. 
Pabax Chandra Ghosh (1903) 7 C. W. IV. 908 

73. - Companies Act (VI of 1882), ss. 189, 
214 — Notice of appeal— Appeal out of time. Xo 
appeal against an order made in the matter of the 
winding up of a Company under the Indian Com- 
panies Act of 1882 shall be heard by an Appellate 
Court unless notice of the same is given within three 
weeks after any order complained of has been made. 
In re Estates investment Company L. R. 8 Eg. 227, 
not followed. Prosanna Kumar Guha v. Bani 
Kanta Bhattacharjee (1903) 

I. L. R. 30 Calc. 758 

74. -Court-fees Act (VII of 1870), s. 12, 
para 1 — Class to which a suit belongs — Decision 
as to such class —Insufficient stamp — Appeal. S. 1 2, 


2. ACTS — contd. 

s. 12, para, i — concld. 

cl. i, of the Court-fees Act is no bar to an appeal*, 
when the question to be decided by the lower Court 
is merely the class of the suit, in order to ascertain, 
under what Schedule to the Act it must he taken to 
fall for the purpose of fixing the Court-fee payable 
on the plaint or memorandum of appeal. In th& 
matter of Omrao Mirza v. Mary Jones 12 G. L. R. 
148 ; Chunia v. fRamdial I. L. R. 1 All. 860 
Annamalai Chetii v. Cloete, /. L. R. 4 Mad. 204 ; 
Kanaran v. Komuppan , I. L. R. 14 Mad . 169 ; 
Dada Bhau Kitturv. Nagesh Ram Chandra 9 I.L. R. 
23 Bom. 486, approved of. Studd v. Mati 
Mahto (1901) . . I. X.. R. 28 Gale. 334 

75. — Probate and Administration Act 
(V of 1881), ss. 51, 86 and 90 — Order grant- 
ing permission to dispose of immovable property. An 
appeal lies to the High Court against an order passed 
by a District Judge or District Delegate granting 
permission to an executor or administrator to dispose 
of immovable property under s. 90 of the Probate- 
and Administration Act (V of 1881). The word 
“ hereby” in s. 86 of the Probate and Administration 
Act means “ by the whole Act,” and not merely by 
the Chapter in which the section occurs. Uma 
Charan Das v. Muktakeshi Dasi (1900) 

XL. R. 28 Calc. 149^ 
s.c. 5 C. W. m 443' 

76. Guardians and Wards Act ( VIII 

of 1890), ss. 34, 35, 36 and 37 — Minor — Guardian — 
Administration bond passed to Judge — Refusal of 
the Judge to assign . iso appeal lies from an order 
passed by the District Judge under s. 35 of the 
Guardians and Wards Act (VIII of 1890) declining 
to assign the bond. Ganpat v. Anna (1905) 

X Xi, R, 30 Bom. 164 

77. * Appeal against order of District 

Court, granting sanction — Criminal Procedure Code 
(Act V of 1898), s. 195, els. 6, 7— Power of High Court , 
on such appeal. An appeal lies to the High Court 
against an order of the District Judge granting sanc- 
tion under els. 6 and 7 of s. 195 of the Code of Crimi- 
nal Procedure where such order has revoked the * 
sanction granted by the Munsif for prosecution un- 
der certain sections of the Penal Code, but granted 
sanction to prosecute under other sections ; and it is 
competent to the High Court on appeal therefrom, 
not only to revoke the sanction granted, but also to 
grant the sanction refused. Kannambath Imbichx 
Nair v. Manathannath Ramar Nair (1905) 

XL.R.29 Mad 122 

78. Respondent — Appeal — Record . A. 

respondent should not foe placed on the record 
under s. 559 of the Civil Procedure Code, after the 
time for appealing against him has expired. Ram 
Rat an Chuckerbutty v. Jogesh Chandra 
Bhattacharya (1907) . . 12C.W.3V. 825 

79. Assistant J udge hearing a claim— 

Value of the claim under R5,000 — Appeal lies to- 
District Court and not to High Court — Jurisdiction- 
Practice and procedure— Land Acquisition Act ( I op' 


APPEAL — contd . 
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2. ACTS — conoid. 

1894) — Bombay Civil Courts Act {XIV of 1869), s. 
16. Where a claim under the provisions of the Land 
Acquisition Act, 1894, is heard by the Assistant 
Judge and the amount in dispute does not exceed 
R5,0G0 in value, the appeal lies to the District Court 
and not to the High Court. Laxmi v. Aba, I. L. B. 
32 Bom. 634 , followed. Ranchbodbhai v. Col- 
lector of Kaira (1909) 

I.L. B.33 Bom. 371 

80. Civil ProcedureCode (Act V of 190 8)> 

s. 115— Appellate Court acting in contravention of 
s. 578 of the Civil Procedure Code ( Act XIV of 1882), 
ss. 59, 62, 63 — Court of first instance allowing 
document on which suit based to he produced at a late 
stage — Appellate Court if may reject and on what 
ground — Dealing with case as if there urns no evidence 
when in fact there was — High Court's power to 
interfere in revision. Where a document upon 
which a suit was based was not produced along with 
the plaint but the Court allowed it to be produced at 
later stage and, relying on it, gave the plaintiS a 
decree, but on appeal the Appellate Court rejected 
the document merely because it was not produced 
along with the plaint, and dismissed the suit. Held , 
that having regard to the provisions of s. 578 of the 
Civil Procedure Code (Act XIV of 1882), the Appel- 
late Court acted illegally and with irregularity in the 
exercise of its jurisdiction and the High Court could 
interfere. Amir Hcissan v. Sheo Balcsh, I. L. B. 11 
Calc. 6 ; Enat Mondul v. Baloram, 3 C. IF. N. 581, 
referred to. The policy underlying ss. 02 and | 
03 of the Civil Procedure Code (Act XIV of 1882) 
is to exclude evidence, as to the existence of 
which at the date of the suit there may be reasonable 
doubt, and as to the genuineness of which suspicion 
might rightly arise because it was produced at a late 
stage. Devidas v. Pirjada , I. L. R. 8 Bom. 377, 
and Talewar Singh v. Bhagwan Das, 12 C. W. N. 
312 : s.c. 8 C. L. J. 147, referred to. The Appellate 
Court in the above circumstances should have 
considered whether leave for the reception of 
the document was properly granted, and 
whether the trial was prejudiced thereby, and 
whether by reason of the delay in the production of 
the document there was a well-founded ground of 
suspicion that this document was not genuine. The 
Appellate Court dealt with the case on the footing 
that besides the excluded document there was no 
other evidence to support the plain tiff’s case when 
as a matter of fact there was other evidence on the 
record. Held, that there was no proper trial and 
it was incumbent on the High Court to interfere. 
Mewa Lal Sahtj v. Kumerji Jea (1909) 

13 C. W. TL 787 

3. APPEAL NEWLY GIVEN BY LAW. 

1. , Proceedings instituted prior 

to change in procedure — Appeal from order 
under s. 312 , Civil Procedure Code ( Act XIV cf 
1882)— Act VII of 1888, ss. 55, 56. It is a general 
principle of law that an appeal newly given by law is 


APPEAL -contd. 

3. APPEAL NEWLY GIVEN BY LAW— 
conoid . 

made applicable to proceedings instituted before 
that change in procedure is made. Held , accord- 
ingly, that an appeal from an order under the second 
paragraph of s. 312 of the Civil Procedure Code, 
although made before Act VII of 1888 came into 
force, w r ould, upon the operation of that Act, lie to 
the Court to which an appeal would lie from the 
decree in the suit in relation to which such order was 
made. Hurrosundari Debi v. Bhojohari Das M anji , 
/. L. B. 13 Calc. 86, expl lined and distinguished . 
In the matter of Axes d Chunder Boy v. Nitai 
Bhoomij . • . X. L. B. 18 Calc. 429 

4. ARBITRATION. 

1 . Arbitration by Court — 

Case referred to Court under Chapter XXV 111 
(ss. 328 — 330 of the Civil Procedure Code) — Appeal 
from a decree in the nature of an award — Case referred 
to the decision off a Court, both parties agreeing to 
abide by such decision. Where both parties to a suit 
referred the matters in dispute between them to the 
Court, and agreed to abide by its decision, and the 
Court passed a decree awarding a certain sum to the 
plaintiff : — Held, that no appeal lay from the decree, 
the decision of the Court being in the nature of an 
arbitrator’s award. Sayad Zaix v. Ka la beat 

I. L. B. 23 Bom. 752 

2. Judgment on award — 

Civil Procedure Code , 1859, ss. 325, 327 — Finality 
of decree. On the application of one party to a re- 
ference to arbitration, without the intervention of a 
Court, to have the award filed and for judgment 
thereon, an objection of the other party, that the 
award had been come to after the arbitrators’ 

| authority had been repudiated, was overruled, and 
t judgment was passed by the Munsif in accordance 
with the award. Held, (Paul, J,, dissenting), that 
| an appeal lay from the decision of the Munsif. ^In 
j another case the question was referred to a Full 
Bench, whether, when an award has*been ordered to 
be filed, and judgment has been given in accordance 
| with it under s. 327 of Act VIII of 1859, is such 
judgment open to appeal ? The answer given 
(Paul, J., dissenting) was : It is op»en to an ap- 
pellant to show that the paper which has been filed 
is not an award. If it is an award, and judgment 
is given in accordance with such award, such judg- 
ment is final. Per Paul, J . The judgment is final. 
Sashti Charan Chatterjee v . Taras: Chandra 
Chatterjee and Lala Iswari Prasad v. Bir 
Bhanjan Tewari . . • 8B. L.E. 315 

15 W. B. F. B, 9 


Babur Meah v. Jumun Meah . 2 C. L. B. 382 
3, — — — — — — — Finality of de- 

cree — Civil Procedure Code, 1859, ss. 324 and 
325. A suit in the Munsif’ s Court was, after issues 
had been settled and evidence on such issues ad- 
duced by both parties, referred by consent of parties 
to arbitration The arbitrator made his award, and 
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on the nest day, an order was recorded by the Munsif 
that the parties were to file their objections to the 
award in one day, notwithstanding that s. 324, Act 
VIII of 1859, allows the parties ten days for such 
purpose. The plaintiffs, in accordance with that 
order, filed a petition of objection to the award, and 
an order was endorsed by the Munsif on this petition, 
that it should be laid before the Court with the 
papers of the arbitrator. The Munsif then gave his 
judgment, in which he went into the evidence, and, 
overruling the objection of the plaintiffs, gave a 
decision on the merits, which decision was in accord- 
ance with the award. Held, that such judgment, 
though in accordance with the award, was not final 
under s. 325 of Act VIII of 1859, but was open to 
appeal. In order to make it final, it should appear 
that all the proceedings have been regular, and the 
directions of Act VIII of 1S59 complied with. 
Gong a Narain Chose v. Ram Chand Bose 

12 E. L. R. 48 : 20 W R. 311 

4. Civil Procedure 

Code , 1859, s. 325. Judgment under s. 325, Act 
VIII of 1859, if given according to the award, is 
final ; but such judgment, to be final, must be one in 
accordance with the provision* of s. 325, and where 
the Judge gave judgment without allowing sufficient 
time for objections to be made to the award or for 
the award to be set aside, the judgment was held to 
be not one within s. 325, and, therefore, subject to 
appeal. Jaymanga-l Singh v. Mohanram Marwari 

8 B. L. R. 319 note : 12 W. R. 397 

Affirmed by Privy Council. Joymungal Singh 
v. Mohunram Marwari . . 23 W. R."429 

5. — In a suit in the 

Munsif 5 s Court seven issues were fixed for deter- 
mination, and the suit was then referred by agree- 
ment to three arbitrators. In coming to an 
award,' the 'arbitrators 'took up specifically some of 
the issues f ramed in the Munsif s Court, and declined 
to enter into others. They determined the matter 
in issue between the parties, and the award was 
signed by the three arbitrators. Two of the arbitra- 
tors subjoined to the award a suggestion which, 
if acted on, would prevent the necessity of carrying 
out the award. The Munsif dealt with this sugges- 
tion' as .'"surplusage, and gave the plaintiff a decree 
in accordance with the award signed by the three 
arbitrators. In appeal it was contended that the 
award was hot' a legal one, and it was sought to set 
the decree of the Munsif aside ; but the Judge found 

:';that': the ''decree, was; in accordance with the award, 
and that he was precluded by s. 325 from disturb- 
ing the decision of the Munsif. On special appeal it 
was contended that the award was incomplete, as all 
the issues were not decided, and that the decree was 
not in accordance with the award, as it did not 
embody the suggestion of the two of the three 
arbitrators. Held, that the decree was in accordance 
with the award, and was, therefore, final under s. 
325. Sarboree Ran to Bhuttacharjee v. 
Anabya Kanto Bhuttacharjee 

12 B. Ii. R. Ap. 10 ; 20 W. R. 228 
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Madhtjsudan Das v. Adoito Charant Das 

8 B. L. R. 310 note : 12 W. R. 85 

6. — — — j Civil Procedure 

Code, 1859, s, 325. A suit was referred by the 
Munsif to arbitration under s. 315, Act VIII 
of 1859. The arbitrators were of opinion that the 
ease of the plaintiff was fictitious, but nevertheless 
gave an award in his favour. The Munsif refused 
to uphold the award, on the ground that the 
arbitrators had been guilty of misconduct in giving 
an award contrary to the evidence. The Judge 
revised their decision, on the ground that the 
Munsif had no jurisdiction to refer to the evidence 
taken before the arbitrators in, order to determine 
whether they were guilty of misconduct or not : 
he gave judgment in accordance with the award. 
Held , that his decision was not final under s. 325, Act 
VIII of 1859 : the provisions of that section refer 
only to the Court by which the case is referred to 
arbitration. The Munsif was entitled to refer to the 
evidence before the arbitrators in order to determine 
whether they had misconducted themselves or not. 
Paeesiinath Dey v. Nabin Chandra Dtjtt 

5 B. L. R. Ap. 77 note : 12 W. R. 93 

See Bykunt Nath Mookerjee v. Peionath 
Ghose 22 W. R, 447 

7. - — - • — ■ Civil Procedure 

Code, 1859, s. 325. Where a suit is referred to 
arbitration by an order of Court, and the Court after- 
wards gives judgment according to the award 
made upon such reference, such judgment is final by 
virtue of Act VIII of 1859, s. 325, and no appeal 
lies therefrom. Brojolall Bajpye v. Umbito- 
lall Bajpye . . . Marsh. 103 

Goijr Chunder Bhuttacharjee v. Sodoy 
Ci-iunder Nundee . . .17 W. R. 30 

Surbokee Kant Bhuttacharjee v. Anadya 
Kant Bhuttacharjee 

12 B. L. R. Ap. 10 : 20 W. R. 220 

8. — — * * Irregular pro- 

cedure in arbitration — Consent to award — Civil 
Procedure Code, 1859 , $*. 325. A judgment in 
accordance with an arbitration award is, under the 
express terms of s. 325, Act VIII of 1859, final, if 
the reference to arbitration has been conducted 
pursuant to the provisions of the Code. And where 
the matter in dispute in a suit was referred to 
arbitration, and the provisions of Act VIII were not 
strictly complied with : — Held, nevertheless tha t, as 
the appellants had consented to the arbitration and 
to the appointment of arbitrators, and took part in 
the proceedings, and after having made objections to 
the award (which objections were considered by the 
arbitrators), they assented to the award, the 
Principal Sudder Ameen was justified in passing a 
judgment in accordance with the award, and that 
the High Court would not interfere with that judg- 
ment. Misser Deo Kishun v. Misser Bhugwan 
Doss . . 3 Agra 199 
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Objection was unsuccessfully taken before a 
District Munsif to the validity of an award on the 
ground of the arbitrator • being interested, and ; a 
decree was passed in accordance with the award. 
The plaintiff appealed to the High Court '.—Held, 
that no appeal lay to the' Subordinate. Court, as 
to the validity of the award. Rrishnan Ghetto v. 
Muthtt Palandi Vacha Makali Tever 

I. B,. 22 Mad. 172 

Civil Procedure 

Code (1882), s . 522— Decree in accordance with 
an award. A suit having been referred to an 
arbitrator, he made an award and a decree was 
passed, in accordance with it, in favour of defendant. 
On an appeal by the plaintiff, it appeared that the 
award was primd facie legal and proper : — Held, 
that no appeal lay against the decree. ICombx 
Achen v. Pangi Achen 1. 1*. E. 21 Mad. 405 

IB. — - — — Civil Procedure 

Code , s. 522 — Award— Appeal against decree in 
terms of — Extension of time for presenting award — 
Evidence. Where a decree purports to have been 
made in terms of an award under s. 522 of the Code 
of Civil Procedure, an appeal lies against it if there 
was no award in fact or in law. Stjppxj v. Govinba- 
charyar . . . I. D. R. 11 Mad. 85 

17. • — — Award, decree in 

accordance with — Civil Procedure Code , s. 522. 
After issues had been framed in a suit to wind up 
a partnership, the matter was referred to an arbitra- 
tor, who made his award, and with regard to certain 
property, not part of the partnership property, he 
referred the parties to a separate suit. A decree was 
passed in accordance with the award : — Held , that 
an appeal lay against the decree passed on the award, 
on the ground that the award was not legal ; but 
that the award was not illegal by reason of its com- 
prising the reference of the parties to a separate suit. 
Venkayya v. Veneatappayya 

I. L. R. 15 Mad. 348 

18. Award , decree in 

accordance With Civil Procedure Code , ss. 522 , 
525. When an award has been bled in Court, as 
provided by s. 525 of the Code of Civil Procedure, 
the judgment and decree based thereon must be 
drawn up specifically in terms of the award. If the 
decree merely decrees in general terms the claim of 
one party or of the other, it cannot be said that 
such decree is in accordance with the award, and 
being “not in accordance with the award,” an 
appeal will lie therefrom. Ummi Fazl v. Rahim* 
un-nissa . . . I. X. R. 13 All. 306 

19. - — 7— — — — Award, decree in 

accordance with — Illegal award. Where a decree 
has been passed in terms of an award, an appeal lies 
only where the question is whether the award was 
illegal, being void ah initio. Nandram Daluram 
v. Nemchanb Jadavchanb 

I.R.R. 17 Bom.357 


9. Decree in ac- 

cordance wiih award. No appeal lies against a 
decree made in accordance with an award upon a 
submission to arbitration in the suit. Ramireddy 
Narsareddy v. Mumarebby Papireddy 

5 Mad. 404 

10. - — • — — Civil Procedure 

Code, 1859, s. 327. In an arbitration case between 
a mahajun and his gomasta, an award was made to 
the effect that R725 were outstanding and due to 
the kuti of which R483 were to the mahajun 
.and R241 to the gomasta ; and that the gomasta 
should point out the parties owing the R483, or in 
default make- good the amount. The mahajun 
applied to the Subordinate Judge of Bhagalpore, 
under Act VIII of 1859, s. 327, to file the award. 
The Subordinate Judge held that it was not proved 
that the gomasta had done as required by the award, 
and ordered him to pay the deficit. The gomasta 
appealed to the Judge, who held that no appeal lay 
from the judgment of the Subordinate Judge 
-enforcing the award. Held, on special appeal, that 
the Subordinate Judge’s judgment decided a ques- 
tion of fact not determined by the award, and that 
an appeal would lie. Rambhanjan Bhueut v. 
Srikishen Bhaeat 

2 B. Xi. R. A. C. 200 : 11 W. R. 140 

U, Civil Procedure 

Code, 1877 , ss. 520 , 521. Where, in a suit for the 
filing of an award made on a private reference to 
arbitration, the Court of first instance, holding that 
there was no reason to remit such award to the 
reconsideration of the arbitrator under the provisions 
of s. 520 of Act X of 1S77 or to set it aside under 
s. 521 of that Act, did not proceed to give judgment 
according to such award followed by a decree, but 
merely directed that such award should be filed : — 
Held, that its order was not appealable as a decree or 
as an order. Ramadhin v. Mahesh 

I. Ii. R. 2 AIL 471 

12. — Decree confirm- 

ing award. Where an award, i.e., a legal award, 
has been made, and judgment is passed in accordance 
therewith, the judgment is final ; but where a ques- 
tion arises whether the award is a legal award or not, 
an appeal lies from a judgment of a Court passed in 
.accordance with such award. Debenbra Nath 
Shaw v. Axjbhoy Churn Bag chi 

I. L. R. 9 Calc. 905 : 12 C. L. R. 525 

13. Civil Procedure 

Code, 1877 , s. 522. S. 522 of the Code of Civil 
Procedure, 1877, which provides that no appeal 
shall lie from a decree upon an award, except in 
so far as the decree is in excess of, or not in accord- 
ance with, the award, assumes that the award has 
been regularly and properly passed by arbitrators 
duly appointed. Pugardin Ravutan v. Moidinsa 
Ravutan . . . I, lx. R. 0 Mad. 414 

14. ■ Civil Procedure 

Code (1882), s. 522 — Order determining validity 
of an award— Decree in accordance with an award. 
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20, * - Order confirming 

award — Civil Procedure Code , 1877, ss. 521 , 522. 
On appeal from a decree setting aside an award, the 
District Judge reversed the decree of the first Court 
and made a decree in accordance with the award. 
Held, that s. 522 of the Civil Procedure Code did 
not take away the right of second appeal against 
the latter decree. Rttghoobur Dyal v. Maina 
Kqer . . , . . 12 C. L. B. 584 

21, ■ N.-W. P. Rent 

Act, reference to arbitration under. Where the 
Court trying a suit under the North-Western Pro- 
vinces Rent Act, the matters in dispute in which 
have been referred to arbitration, has refused an 
application to set aside the award, and has decided 
the case in accordance with the award of the 
majority of the arbitrators, no appeal lies from its 
decision, Fahim-itn-nissa v. Ajudhja Prasad 

I. L. B. 6 All. 170 

22, — Misconduct of 

arbitrators. A judgment of a Court given in accord- 
ance with an award of arbitration is final, even if 
there has been corruption and misconduct on the 
part of the arbitrators. Ramanoogra Chobey 
v. Pittmoobta Chobayan . . 7 W. B. 205 

Sreenath Ghose v. Baj Ciujkder Paul 

8 W. B. 171 


Elahee Buesh v. Hajoo 


14 W. B. S3 


S. C. In re Ilahee Buksh 5 B, L. B. Ap. 75 

23. - — - — — Civil Procedure 

Code (1882), s. 522 — Grounds of appeal from a de- 
cree passed upon a judgment in accordance with an 
award. Held, that an appeal would not lie from a j 
decree passed upon a judgment given according to 
an award merely because there might have been 
some irregularities in the procedure of the arbitrator, 
such alleged irregularities having been considered by 
the Court which passed the decree, and having been 
found by that Court not to be of such a nature 
as to render the award no award in law. Jctgan 
Hath v. Manna Lai , I. L. R. 16 All. 231 , Bindes- 
suri Pershad Singh v. JanJcee Pershad Singh , I. L. 
JR. 16 Calc. 482, and Lachman Das v. Brijpal , 

I. L. R. 6 All. 174 , referred to. Ram Dhan Singh 
v. Karan Singh . . I. L. B, 18 AIL 414 

24. f — ; — r * — - Civil ' Pro* 

c edure Code (1882), ss. 525 and 526 — Arbitration 
without intervention of Court— Application for 
decree in terms of award — Denial of submission to 
arbitration and genuineness of award. An appeal 
lies against a decree passed upon an award under 
Civil Procedure Code, ss. 525 and 520, when the cause 
shown against the filing of the award has denied 
the submission to arbitration and the genuineness 
of the award. Husananna v. Ling anna 

I. L. B. 18 Mad. 423 

25. _ — — -™~ — - Civil Proce- 

dure Code (1882), ss. 521 and 522 — Award — Decree 
on judgment in accordance with an a ward. Where a 


4. ARBITRATION — conid. 

decree has been made upon a judgment given upon 
an award and is not in excess of, and is in accordance 
with, the award, an appeal from such decree will lie 
on the ground that the so-called award upon which 
the judgment and decree are based is from one cause 
or another no award in law. Where an application 
to set aside an award on the ground of the miscon- 
duct of an arbitrator has been made under s. 521 of 
the Code of Civil Procedure, and such application has 
been refused after judicial determination, and a 
decree made under s. 522 of the Code, which is in 
accordance with and not in excess of the award, no 
appeal based upon any similar ground will lie from 
the decree so made. But an appeal will lie in the- 
case last mentioned where an application to set 
aside the award on the ground of misconduct of 
the arbitrator having been made, the Court has; 
passed its decree without considering such appli- 
cation, or where the Court has not allowed sufficient 
time to the parties to file objections to the award. 
Bhagirath v. Ramgholam , I. L. R. 4 All. 283 , 
approved. Joymungul Singh Bahadoor v. Mohun 
Ram Mar war ee , 23 IF. R. 429 , N and, ram Daluram 
v. Nemchand Jadavchand , 1. L. R. 17 Bom. 357, 
and Lachman Das v. Brijpal, I. L. R. 6 All . 174? 
referred to. Ibrahim Alt. v. Mohsin Ali 

I, L. B. 18 All. 422; 

20. , — — Decree in ac~ 

cor dance with award with slight modification-— . . 
Illegal award — Civil Procedure Code (1882), s. 
522. In a suit which was defended by an agent 
(am-mokhtar) on behalf of the defendant, the agent 
applied for a reference to arbitration, although he 
had no power to do so under the am-mokhtarnamah. 
After the submission of the award, objection was 
made on behalf of the defendant that the agent had 
no authority to apply for or consent to the reference. 
The objection was overruled by the Court, and a 
decree made in accordance with the award with one- 
slight modification in the defendant’s favour 
Held , in answer to an objection that no appeal lay 
under s. 522 of the Civil Procedure Code, except 
in so far as the decree was in excess of or not in 
accordance with the award, that an appeal would lie- 
if the award was shown to be illegal and void ah 
initio. Nandram Daluram v. Nemchand Jadav- 
chand, I. L. R. 17 Bom. 357, followed. Saturjit - 
Pertap Bahadoor Saht v. Dtjlbin Gtjlab Koer 
I. L. B. 24 Calc. 489 

27 . . — — Judgment in 

accordance with an award— Code of Civil J Pro- 
cedure (Act XIV of 1882), ss. 521 and 522. An 
appeal will lie against a decree given in accordance 
with an award under s. 522 of the Code of Civil 
Procedure, when the award upon which the decree 
is based is not a valid and legal award. Debendra 
Nath Shah v. Aubhoy Churn Bagchi, 1. L. R. 9 
Calc. 905 , Joy Prohash Lall v. Shea Golam Singh, 
I. L. R. 11 Gale . 37, Bindesseuri Pershad Singh v. 
Janhee Pershad Singh, I. L * R. 16 Calc. 482, 
Lachman Das v, Brij Pal, I. L. R. 6 All. 147, and 
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Venkayya v. Venkaiappayya , I . L. E. 15 Mad. 34S, 
referred to. Kali Prosaxxo Ghose v. Rajaxi 
Kaxt Chatterjee . I. L. B. 25 Calc. 141 

28. ■ Civil Proce- 

dure Code (Ad XIV of 1882), ss. 525 and 526 — 
Arbitration — Award — Denial of reference to arbi- 
tration— Jurisdiction of Court to determine the 
factum of reference. Hdd, by the Full Bench, that an 
order under s. 525 determining that there has been 
no valid reference to arbitration and rejecting the 
application is a 44 decree ” within the meaning of 
s. 2, and an appeal lies from such order. Kali 
Pros anno Ghose v. Eajani Kant Chatterjee, I. L. E. 

25 Calc . 141, followed. Mahomed Wabideddix 
v. Haeimax . . .1. L. B. 25 Calc. 757 

2 C. W. 1ST. 529 

29. Judgment not 

in accordance ivith award. An appeal lies from a 
judgment given on an arbitration award, on the 
ground that the judgment is contrary to the award. 
Deb Naraix Sixgh v. Rajmoxee Koqxwar 

8 W. B. 188 

30. — Addition to 

award. The addition in a judgment according to 
an award of a trifling direction upon a matter not 
referred to the arbitrators, -which was quite separ- 
able from the other parts of the award, and did not 
affect the decision on the matter referred, was held 
to come within the concluding part of Act VIII of 
1859, s. 325, and not to affect the finality of the 
judgment. Httro Sooxderee Dabee v. Sre ed her 
Bhettacharjee . . . 17 W. B. 352 

31. Order varying 

award as to ■payment under decree. An appeal will 
lie from a decree which varies an award by contain- 
ing a direction for payment by instalments which is 
not contained in the award. Phirax v. Bahorax 

7H. W. 307 ! 

32. — — — Doubt as to 

validity of award. An appeal lies where the reality 
of an arbitration award is questioned on the ground 
of there having been no valid submission to arbitra- 
tion. In the matter of the petition of Jexgli Ram. 
Jexgli Ram v. Ram Heet Sahoy . 9 W. B. 47 

33. — — — Judgment in 

accordance with award — Civil Procedure Code, s. j 
522. Held , that an appeal lies from a decree passed j 
in accordance with an award, when such decree is 
impugned on the ground that there is no award in 
law or in fact upon which judgment and decree j 
could follow under s. 522, Civil Procedure Code. ! 
Joymungul Singh v. Mohun Earn, 23 W. E. 429, 
and Bhagirath v. Earn Golam, I. L. E. 4 All. 283, 
commented on. Lachmax Das Brijpal 

I. L. B. 8 All. 174 

34. Civil Proce- 

dure Code, 1859, s. 325 — Finality of decree. Matters 
in dispute were referred to the arbitration of five 
persons, of whom four made their award on 27th 


August 1875. On 3rd September, the same arbi- 
trators granted an application for re- hearing. Be- 
fore the matter was re-heard, one of the four died, 
and an order striking off the application was made 
by two of the surviving arbitrators. On 21st Feb- 
ruary 1876, an application was made to the Court to 
have the award filed, which was opposed. The 
Court overruled the objection, and ordering the 
award to be filed under s. 325, Act VIII. of 1S59, 
gave a decree to the plaintiffs. Held , that the award 
was not a valid and final award ; that the decree 
passed thereon was not final ; and that an appeal 
would lie. Booxjad Mathoor v. Nathoo Shahoo 
I. L. R. 3 Gale. 375 : 1 C. L. R. 455 

85. Finality of de- 

cree — Civil Procedure Code (Ad VIII of 1859), 
s. 325. A case was referred by consent to arbi- 
tration, and, after having been recalled into Court, 
was again referred. An award was made by the 
arbitrator and filed in Court. The defendants then . 
objected on the ground that they had no notice after 
the second reference, and that they were not heard, 
and that the arbitrator had otherwise misconducted 
himself. These objections were disallowed by the 
Subordinate Judge, who gave a decree in the terms 
of the award. This decree was upheld by the Judge 
on appeal, who, however, found that the arbitrator 
had been guilty of misconduct. Held , that, if 
j the decree of the first Court was not final under 
s. 325, Act VIII of 1859, all that the lower Appel- 
late Court could do was to remand the case to be 
dealt with on its merits : but inasmuch as there had 
been an award and a decree thereon, which was 
final within the terms of that section, the lower 
Appellate Court had no jurisdiction to hear the 
appeal or to express any opinion on what had passed 
in the first Court. Wazir Mahtox v. Lelit Sixgh 
I. L. B. 7 Calc. 166 :8C.L. R. 505 • 

38. Judgment in ac- 

cordance with award — Appeal — Defendants not all' 
joining in reference to arbitration. The question 
whether under s. 522 of the Code of Civil Procedure 
an appeal will lie against a decree given in accord- 
ance with an award, depends upon whether the 
award upon which the decree is based is a valid 
and legal award. A plaintiff and some of the defen- 
dants to a suit applied to refer the suit to arbitra- 
tion (certain other of the defendants not having 
joined in the application) ; an award was passed and 
a decree made in accordance with such award. The 
plaintiffs objected to the validity of the award, on . 
the ground that all the parties to the suit had not 
joined in referring the suit to arbitration ; the objec- 
tion was dismissed, and judgment given in accord- 
ance with the award. Hdd, that an appeal would / 
lie from a decree dismissing the objection and con- 
firming the award. Joy Peak ash Lall v. Sheo • 
i Golam Sixgh . . I. L. R. 11 Calc. 87 

37. — Order setting - 

i aside decree upon award — Civil Procedure Code 
[ (Act XIV of 1882), s. 521. All matters in dispute-.- 
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in a suit were referred to arbitration. An award was 
duly made and Hied, and a decree passed in accord- 
ance with the terms thereof. Subsequently, on the 
application of the plaintiff in the suit, the Court 
passed an order setting aside the decree and the 
award, and ordering the case to be set down for 
hearing upon the ground that the proceedings in 
connection with the arbitration had been taken, and 
the award had been filed, without notice to the 
plaintiff, and that, although the award was alleged 
to have been made with the consent of the parties, 
the plaintiff had not consented to it. Held, that no 
appeal lay from such order. Howard v. Wilson, 
1, L. R. 4 Cal' \ 231, dissented from. Mothoora- 
■ncmth Tewaree v. Brindabun Tewaree, 14 W.R . 327, 
followed. Ambica Dasi v. Nadyar Chand Pal 
I. L . B. 11 Gale. 172 

38, — Civil Procedure 

Code , 1882, s. 521 — Legality of order remitting 

award for reconsideration. An award, submitted by 
arbitrators, to whom all matters in dispute had been 
referred, stated that “ defendant has not produced 
any witness in support of his contention raised in 
issues Nos. 1, 2, 5, and 6, hence we have only to 
deal with issues Nos. 3, 4, and 7,” and dealing with 
those issues, the arbitrators gave their finding. The 
award was remitted, on the ground that the arbi- 
trators had not determined the issues Nos. 1 and 2,5 
and 6 : — Held, that (i) the legality of an order remit- 
ting an award for the reconsideration of the arbitra- 
tors may be challenged on appeal against the decree 
ultimately passed ; and (ii) that the award ought not 
to have been remitted : there was no illegality on 
the face of it, and there was a decision on the whole 
matter in issue between the parties. Mathooranaih 
Tewaree v. Bnmktban Tewaree, 14 W. R. 327, 
Ambica Dasi v. Nadyar Chand Pal, 1. L. R. 11 Cede. 
.17.2, Nmiofc. Chand v, Ram Narayan, I. L. R. 2 All. 
181, and Rikrmnjit Singh v. Husaini Begam, 1. L. R. 
3 All 643, referred to. George v. Vastian 
Sou by . . . I. L. K. 22 Mad, 202 

39. — — — Civil Procedure 

(jade, 1882, ss. 521 and 522— Revocation of submission 
— Appellate, decree in accordance with award. By 
reason of s. 582 of the Civil Procedure Code, where a 
Court of first instance wrongly sets side an arbitra- 
tion awaxxl and passes a decree against the terras 
thereof and a Court of first appeal, holding that the 
award was hot open to objection upon the grounds 
mentioned in s. 521, passes a decree strictly in 
accordance with the award, such appellate decree is 
entitled to the same finality as the first Court’s 
decree would have been under the last paragraph of 
s. 522, and cannot be made the subject of second 
appeal. Pureshnath Dey v. Nobin Chunder Dutt, 
.12 W. R. 93, and Roghubeer Dyal v. Maina Koer, 
12 C. L. R. 564, dissented from. Naurang Singh 
v. Sadapal Singh , . I. L, B, 11 All. 8 

40. — — Award — Appli- 

: cation to file award-— Objection to — Decree on award, 
.Finality of — Private arbitration-— Civil Procedure 


APPEAL —contd. 

4. ARBITRATION — contd. 

Code ( Act XIV of 1882), ss. 520, 521 , 525, 526. 
Certain disputes between parties were referred 
under a written agreement to an arbitrator, who in 
due course made his award. The plaintiffs then 
applied to the Subordinate Judge to have the award 
filed in Court under the provisions of s. 525 of the 
Code of Civil Procedure. The defendants came in 
and objected to the award on the following amongst 
other grounds : — (i) That the value of the property 
in suit was -R5G0 only, and therefore that the appli- 
cation should have been made in the Munsif ’s Court 
and not in that of the Subordinate Judge ; (ii) that 
the agreement of submission was vague and inde- 
finite, and did not clearly set out the matters in 
dispute. The Subordinate Judge overruled the 
objection without taking any evidence, and directed 
the award to be filed and a decree to be passed 
thereon. The plaintiff appealed. The defendants 
contended that no appeal lay, and that, if it did, it 
lay to the District Judge, and not to the High 
Court : — Held, that, assuming that in a proceeding 
under ss. 525 and 526 the Court has power to con- 
sider such objections as are mentioned in ss. 520 
and 521, the above objections did not fall under 
either section, and therefore no appeal lay. Bix- 
dessuri Pershad Singh v . Jankee Peeshad 
Singh . . . I. L. B. 18 Calc. 482 

41 Civil Procedure 

Code, 1859, ss. 327 and 325 — Finality of judgment 
on award. S. 327, Civil Procedure Code, incor- 
porates the provision in s. 325 as to the finality 
of the judgment given according to the award, and 
puts the award filed under s. 327 in the same 
position as the award filed under s. 325. Where 
a Court files an arbitration award and passes a 
decree, that decree is final. Semble : The word 
<£ date ” in s. 327 does not mean the day written in 
the award as when it was made, but the time when 
it is handed over to the parties, so that they may be 
able to give effect to it. Seeenath Chatterjee v. 
Kylash Chunder Chatterjee . 21 W, B. 248 

42. Agreement to re- 

fer not providing for disagreement of arbitrators — 
Award by umpire and one arbitrator — Appointment 
of umpire by Court — : Decree in accordance with 
award — Civil Procedure Code, 1882 , ss. 509, 523 . 
In an agreement to refer certain matters to arbitra- 
tion, which was filed in Court under s. 523 of the 
Civil Procedure Code, and on which an order 
of reference was made by the Court, no provision was 
made for difference of opinion between the arbitra- 
tors, by appointing an umpire or otherwise. The 
arbitrators being unable to agree upon the matters 
referred, the Court, on the application of one of 
them, appointed an umpire, and directed that the 
award should be submitted on a particular date. 
An award was made by the umpire and one arbitra- 
tor, without the concurrence of the other arbitrator, 
submitted to the Court which passed a decree 
in accordance with its terms. On appeal by the 
defendants in the case, the District Judge reversed 
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the decree. Held, that an appeal would lie. to the 
Judge from the decree of the first Court, where there 
had been no legal award such as the law contem- 
plated. Lachman Das v. Brijpal, I. L. JR. 6 All. 
174 , referred to. Held, that in the present case 
there had been no legal award such as the law con- 
templated, inasmuch as the agreement to refer gave 
the Court no power to appoint an umpire, and 
required that the award should be made by the 
arbitrators named by the parties. Muhammad 
Abid v. Muhammad Asghar I. L. B. 8 All. 64 

43. Powers of arbi- 

trators — Payment by instalments — Civil Procedure 
Code , ss. 5 IS, 5 22. The arbitrators, to whom the 
matters in difference in two suits for money were 
referred to arbitration, made an award for payment 
to the plaintiff of certain sums by the defendant, and 
further directed that these sums should he paid by 
certain instalments. The plaintiff preferred objec- 
tions to the award in so far as it directed payment by 
instalments, and the Court, holding that the arbitra- 
tors had no power to make such a direction, modified 
the award to that extent, under s. 51*8 of the 
Civil Procedure Code. On appeal, the District 
Judge, while allowing the power of the arbitrators to 
direct payment by instalments, reduced the number 
of instalments, which had been fixed. Held, that the 
decree of the first Court not being in accordance with 
the award, an appeal lay to the Judge, with reference 
to s. 522 of the Code. Per Maiimood, J. The 
word “ award 55 used in the last sentence of s. 522 
of the Code must be understood to mean an award 
as given by the arbitrators, and not as amended by 
the Court under s. 518. The words 44 in excess of 
or not in accordance with, the award,” used in s. 522, 
were intended to enable the Court of appeal to 
check the improper use of the power conferred by 
s. 513. Jawahar Singh v. Mul Raj 

I. L. B, 8 All. 448 

44, Evidence given 

by party on oath proposed by opposite party — 
Award in accordance with such evidence — Judg- 
ment in accorda nce with award — Validity of aivard — 
Act X of 1S77 {Civil Procedure Code), ss. 520 , 521 , 
522 — Act X of 1873 {Oaths Act). The plaintiff in a 
suit, which had been referred to arbitration, offered 
before tne arbitrator to be bound by the evidence of 
the defendant given on a certain oath. With the 
arbitrator's consent the defendant accepted such 
offer, and gave evidence on such oath. The 
arbitrator made an award in accordance with the 
evidence so given. The plaintiff objected to the 
award, not on any of the grounds mentioned in 
ss. 520 and 521 of the Civil Procedure Code, but 
on the ground that the procedure of the arbitrator 
had been illegal. The Court disallowed this objec- 
tion, and gave a judgment and decree in accordance 
with the award. Held by Straight, that such 
decree, being in accordance with the award, was not 
appealable. Held by Stuart, C.J., that the award 
not being open to objection on any of the grounds 
mentioned in ss. 520 and 521 of the Civil Procedure 
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I Code, and the decree being in accordance with the- 
i award, the decree was not appealable. Held by 
Oldfield, J., that the procedure adopted by the 
arbitrator being illegal, not being warranted by the 
Oaths Act, and there being in reality no award 
within the meaning of the Civil Procedure Code, the 
decree therefore was appealable. Per Stuart, C.J.* 
that the procedure of the arbitrator did not require 
to be warranted by the Oaths Act, as he was entitled 
by virtue of his office to proceed as he did. Bhagt- 
i r ath v. Ram Ghulam . I. L. B. 4 All. 283 

45. Application to file award — 

Civil Procedure Gode { Act XI V of 1882 ), 525 f 

520 , and 521. When an application is made 
to a Court to file an award under s. 525 of the 
Code of Civil Procedure, and an objection is made to 
the filing of it upon any of the grounds mentioned 
in s. 520 or 521, the proper course for the Court 
to pursue is to dismiss the application, and to leave 
the applicant to bring a regular suit to enforce the 
award in which all the objections to its validity may 
be properly tried and determined. Where no such 
ground of objection is made to the filing of the 
award, and the Court consequently orders it to be 
filed, no appeal lies against that order. Hu rro- 
nath Chowdhry v. jNTstarini Chowdrani 
| I. L. B, 10 Calc. 74 

| 46. — Order rejecting 

appeal — Civil Procedure Code, 1882 , s. 525 — Matters 
to be decided upon application to file an aivard — 
Court-fee on such application. No appeal lies 
from an order upon an application to file an award 
under s. 525 of the Civil Procedure Code. Upon 
an application to file an award under s. 525 of the 
! Civil Procedure Code, the Court to which the 
! application is made has no jurisdiction to enquire 
whether the defendant has agreed to the terms of 
the instrument referring the matter to arbitration, o r 
whether the terms were obtained by fraud. When 
such objections are made, it is the duty of the Court 
to reject the application under s. 525, and refer 
the parties to a regular suit. Bijadhur Bhagut v. 
Monohur Bhugut . . I. L. R. 10 Calc. 11 

Palut Bhagut v. Monoiiur Bhagut 

13 C. L. B. 171 

47. Befusal to file award in 

Court — Civil Procedure Code , s. 2 and s. 525 — 
Arbitration — “ Decree.” Held (Oldfield, dis- 
senting), that an appeal does not lie from an order 
disallowing an application to file an award under 
s. 525 of the Civil Procedure Code. Janki Tewari 
v. Gay an Tewari, I. L. R. 3 All. 427 , distinguished 
by Stuart, G.J. The same case followed bv 
Oldfield, J. Bhola v. Go bind Dayal 

I L. B. 6 All. 186 

48 Act VIII of 

1859, ss . 325 and 327. An application was made 
under s. 327 of Act VIII of 1859 to file an arbitration 
award, and the Court, after calling on the opposite 
party to show cause why it should not be filed,. 




( 315 ) 


DIGEST OF CASES. 


{ 316 ) 


APFEA h— contd. 

4. ARBITRATION— ccntd. 

rejected the application : — Held , that the case did 
not come within the meaning of s. 325, and that the 
order, being simply one “ rejecting an application to 
file an award,” was final, Rajkumar Sing v. Kali 

■ Chaean Sing. 1 B. L. B. Ap. 20 : 11 W. B. 57 

49. — Order rejecting 

application to file — Act VIII of 1859 , s. 327. 
No appeal lies from an order rejecting an application 
•to file an award (Mitteb, J., dubitante). Roy 
PRIYANATH CHOWDHRY V. PROSONNO CHUNDER ROY 

• Chowdhry . . . 2 JB. la. R. A. C. 249 

Preonath Chowdhry v. Ramdhun 

11 ¥. R. 104 

Chintaman Sing v. Uma Kunwar 

B. L. B. Sup. VoL 505 
2 Ind. Jur. IST.S. 1 : 6 W. B.Mis. 83 

50. . — Order granting 

or refusing . Held by the majority of the Court 
(Pearson, J., dissentients), that no appeal lies from 
an order passed under s. 327, Act VIII of 1859, 
-whether granting or refusing the application. 
Jokhan Rai v. Btjcho Rai . 3 Agra 353 

Agra P. B. Ed. 1874, 156 

51. Want of con- 

sent of parlies — Private award. An appeal on the 
allegation of want of consent of parties lies from the 
order of a lower Court under s. 327, Code of Civil 
Procedure, directing a private award of arbitra- 
tion to he filed and enforced. Hulodhur S antal v. 
Gonesh S antal . . . 6 W. K. 60 

52. Order refusin ', 7 

application— Civil Procedure Code , 1859, s. 327 • 
No appeal lies against an order disallowing an appli- 
cation under s. 327 of Act VIII of 1859 to file an 
award. Vyankatesh Ramchandra Jogekab v. 
Balajerav bin Anandbav . . 1 Bom. 184 

53 . — — — — — — • — • Order refusing 

application — Civil Procedure Code , 1859 , s. 327 . 
Application to file an award under s. 327 of Act 
VIII of 1859 should he made to the Court of the 
lowest grade competent to receive it, and no appeal 
lies to High Court from an order by a District Court 
confirming on appeal an order of a subordinate Court 
declining to file such an award. Exparte Bal- 

■ KRISHNA BHASAKAR GuPTE 

2 Bom. 98 ; 2 nd Ed. 91 

... — - — — — - - Order refusing 

application — Civil Procedure Code, 1859, s. 327 . 
Quvsre : Does an appeal lie from the refusal of a 
•Civil Court under Act VIII of 1859, s. 327, to order 

■ an award to be filed ? Raj Chunder Roy Chow- 
dhry v. Brojendro Coomar Roy Chowdhry 

21 W. B. 182 

55. Civil Procedure 

Code, s. 327. The plaintiff sought to file and to en- 
force a private award, under the provisions of s. 327, 
Act VIII of 1859. The defendant objected that he 
was no party to the award. The Court to which the 
; plaintiff 5 s application was made, after enquiry into 


APPEAL — contd. 

4. ARBITRATION— contd. 

the matter, overruled the objection, and directed 
that the award should be filed, but made no decree 
enforcing the award under the provisions of Chapter 
VI, Act VIII of 1859. Held, that the order was not 
open to appeal, as it did not operate as a decree. 
Hussaini Bibi v. Mohsin Khan 

I. L. B. 1 All. 158 

56. — . — Order refusing 

to file award — Civil Procedure Code (Act X of 
1877 ) ss. 525 , 588. Matters in dispute were refer- 
red to arbitration without the intervention of the 
Court. An award was made, and upon an applica- 
tion under s. 525 of the Civil Procedure Code to file 
the award, one of the parties showed cause why the 
award should nob he filed, and the Subordinate 
Judge held the objection to be good. Held, that no 
appeal lay. Sree Ram Chowdhry v. Denobun- 
dhoo Chowdhry 

I. L. B. 7 Calc, 490 : 9 C. L. B. 147 

57. Order to enforce award — 

Civil Procedure Code, 1859, s. 327. An appeal lies 
from an order made in execution of an arbitration 
award filed under the provisions of s. 327 of the 
Civil Procedure Code. Vasudeb Vishnu v. 
Narayan Jugannath Dikshit 

5 Bom. A. C. 129 

Humutoollah Chowdhry v. Herrun 

13 W. R. 62 

58. , — — — Order refusing to enforce 
illegal award — Civil Procedure Code , 1859, s. 327. 
An order refusing to enforce an obviously illegal 
award of arbitrators under s. 327, Act VIII of 1859, 
is not a decree, and therefore not appealable. 
Digamburee Dossee v. Poornanand Dey 

7 W. R. 401 

59. Order enforcing award— 

Private award. An appeal lies from the order of 
a Court directing the enforcement of an award of 
arbitrators, when the matter was referred to arbitra- 
tion without the intervention of a Court. Anund 
Chunder Singh v. Gopal Chunder Dass 

3 W. B. 154 

Lakseman Shivaji v. Rama Estt 

8 Bom. A. C. 17 

60. — Private award — 

Civil Procedure Code, 1859 , ss. 325, 327. A decree 
passed by a Civil Court in accordance with an award 
of arbitrators made without the intervention of a 
Court of Justice under s. 327 of the Civil Procedure 
Code (Act VIII of 1859) is not subject to appeal. 
Vishnu Beau Joshi v. Ravji Rhau Joshi 

I. L. B. 3 Bom. 18 

61. — — — Civil Procedure 

Code, s . 525 — Filing private aioard in Court — 
Amendment of plaint, Ch. XXXVII of Civil Pro- 
cedure Code, 187 7. By the amendment of the plaint, 
a case under s. 525 of 'Act X of .■'1877' was. taken out 
of the scope of Chapter XXXVII of that Act. Held, 
that this being so, the decree of the Court of first 




APPBAXs— conld. 


4. ARBITRATION— corJrZ. 

88. Order setting aside award 

— -Misconduct of arbitrators , An order of a Civil 
Court setting aside an arbitration award, being 
an interlocutory order, is not open to an appeal 
immediately r but when the Court sets aside the 
award on the ground of misconduct on the part of 
the arbitrator, and, after hearing the ease on its 
merits, makes its decree in favour of the plaintiff, 
it is competent to the defendant to appeal against 
that decree. Mathooraxath Tewap.ee v. Brtx- 
dabux Tewaree . . . 14W.R. 327 

89, Setting aside award— Civil 

Procedure. Code , 1859, s. 313. A regular and not a 
summary appeal lies to set aside an award of arbitra- 
tors passed under s. 313, Act VIII of 1859. Ram 
Coomar Chowdhry v. Nobix Chuxder Chowdhry 

W. R. 1864, Mis. 33 

70 — - Order directing submis- 

sion to be filed — Civil Procedure Code, 1859, 
s. 326. No appeal lies from an order directing that 
an agreement to submit matters in dispute to arbi- 
tration should be filed under the provisions of s. 326 
of the Civil Procedure Code. Pestonjee Nusser- 
waxjee v. Maneckjee & Co. . 3 Mad. 183 

Affirmed on appeal by Privy Council 

12 Moo. I. A. 112 

71. - Order refusing to file sub- 

mission — Civil Procedure Code , 1859 , 6*. 326. 
An order disallowing an application under s. 326 
of the Code of Civil Procedure, 1859, is unappeal- 
able. Bhugwax v. Purmeshpee. 5 NT. W. 179 

72. — Application to file com- 

promise. — Agreement of parties — Decree on com- 
promise — Withdrawal from compromise — Code of 
Civil Procedure, Act XIV of 1882, s. 375 . After 
suit filed by the plaintiff against several defendants, 
one of whom was an infant, a petition of compromise 
entered into between the adult parties was filed in 
Court. The petition stated the terms of arrange- 
ment, and also that an application would be made 
by the guardian of the minor praying the Court to 
allow the compromise to be carried out on his behalf. 
Ten days after the petition of compromise was filed, 
the first defendant and the plaintiff presented peti- 
tions to the Court withdrawing from the compromise 
and praying that the suit should proceed. The 
second defendant presented a petition praying that 
the compromise should be recorded, and a decree 
passed according to its terms. The Court made a 
decree in accordance with the prayer of the second 
defendant’ s petition. The first defendant appealed. 
Held, that an appeal lay, s. 375 of the Code of Civil 
Procedure merely covering cases in which all 
parties consent to have the terms entered into, 
carried out, and judgment entered up. Ruttonsey 
Lalji v. Pooribai, L L. R. 7 Rom. 340 , questioned. 
Hara Suxpari Deri v. Kumar Dukhixessur 
Malia .... I. Jj. R. 11 Calc. 250 

73 Decree in accordance with award — Civil 

Code (Act XIV of 1882), ss. 562, 622 


in Court, on grounds not mentioned m ss. 0^20 
■and 521, is a decree and appealable as such. Jaxei 
Tewari v. Gaya x Tewari. I. Ij. B. 3 All, 427 

@3, , Order enforcing award— 

•Civil Procedure Code, 1859, s. 327. Plaintiff sued 
for confirmation of an award delivered by arbitra- 
tors appointed by agreement of parties to decide 
upon his claim to a share of ancestral property. 
Defendant objected that the award was illegal, 
principally upon the ground that he had cancelled 
his submission some time before the award was 
passed. The District Judge ordered the award to 
be filed, on the authority of Pestonjee Maneckjee, 
3 Mad. 183, affirmed in 12 Moo. I. A. 112. The 
•defendant appealed. Held, that no ^appeal lav. 
Saxtaxja v. Ramaraya. . . 7 Mad. 257 

84, , Arbitration award— Ad 

VIII of 1859, s. 325. An appeal lies from an order 
■ enforcing execution of an arbitration award or from 
a decree under s. 325 of Act VIII of 1859. Wali 

Alam v. Bibi Nasrax 

3 B. L. B. Ap. 104 : 12 W. B. 50 

65, . Order refusing to enforce 

award — Civil Procedure Code, 1877, s . 622. 
When a Court has refused to file an award upon an 
.application under s. 525, Civil Procedure Code, no 
•appeal lies against such decision, which is an order 
and not a decree ; but the High Court can interfere 
.under s. 622. Maxa Vikrama v. Malicherry 
Kriseeax Nambhudri, Maharaja of Calicut 

I. L. B. 3 Mad. 68 

66 . Order enforcing award— 

Final order — Civil Procedure Code, 1877, ss. 522, 
526. The power to file an award includes the power 
•to enquire if there was a submission to arbitration, 
.and this question is concluded by the decree, which 
is final under ss. 526 and 522 of the Code of Civil 
Procedure. Micharaya Guruvu v. Sadastva 
Pauama Guruvu . . I. L. R. 4 Mad. 319 
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/APPEAL — contd . 


APPEAL — contd . 


4. ARBITRATION — contd, 

rejected the application : — Held, that the case did 
not come within the meaning of s. 325, and that the 
order, being simply one “ rejecting an application to 
hie an award,” was final. Rajkumar Sing v. Kali 
' Chaban Sing. 1 B. L. R, Ap. 20 : 11 W. R. 57 

49, ■ Order rejecting 

• application to file — Act VIII of 1859 , s. 327. 
No appeal lies from an order rejecting an application 
•to file an award (Mitter, «/., dubitante). Roy 
■Priyanath Chowdhry v. Prosonno Chunder Roy 

• Chowder y . . . 2 B. L, R. A, C. 249 


50. Order granting 

or refusing. Held by the majority of the Court 
(Pearson, J., dissentients), that no appeal lies from 
an order passed under s. 327, Act VIII of 1859, 
^whether granting or refusing the application. 
Jokhan Rai v. Bucho Rai . 3 Agra 353 

Agra B. B. Ed. 1874, 156 

51. — — Want of con- 

sent of parties — Private award. An appeal on the 
allegation of want of consent of parties lies from the 
order of a lower Court under s. 327, Code of Civil 
Procedure, directing a private award of arbitra- 
tion to he filed and enforced. Hulodhur Santal v. 
Gonesh Santal . . . 6W. B. 60 

52. . — Order refusing 

application — Civil Procedure Code, 1859, s . 327- 
No appeal lies against an order disallowing an appli- 
cation under s. 327 of Act VIII of 1859 to file an 

■ award. Vyankatesh Ramchandea Jogekar v. 
Balajerav bin Anandrav . . 1 Bom. 184 

53 . — — — . Order refusing 

application — Civil Procedure Code, 1859 , s. 327. 
Application to file an award under s. 327 of Act 
VIII of 1859 should be made to the Court of the 
lowest grade competent to receive it, and no appeal 
’lies to High Court from an order by a District Court 
confirming on appeal an order of a subordinate Court 
declining to file such an award. ExparU Bal- 
KRISHNA BHASAKAR GUPTE 

2 Bom. 96 : 2nd Ed. 91 

54. > Order refusing 

application — Civil Procedure Code , 1859, s. 327. 
Queers : Does an appeal lie from the refusal of a 
'Civil Court under Act VIII of 1859, s. 327, to order 
an award to be filed ? Raj Chunder Roy Chow- 
dhry v. Brojendro Ooomar Roy Chowdhry 

21 W. B. 182 

| ■ 55. : Civil Procedure 

Code , s. 327. The plaintifi sought to file and to en- 
force a private award, under the provisions of s. 327, 
Act VIII of 1859. The defendant objected that he 
was no party to the award. The Court to which the 
-'plaintiffs application was made, after enquiry into 


4. ARBITRATION— contd. 

the matter, overruled the objection, and directed 
that the award should be filed, but made no decree 
enforcing the award under the provisions of Chapter 
VI, Act VIII of 1859. Held, that the order was not 
open to appeal, as it did not operate as a decree. 
Hussaini Bibi v. Mohsin Khan 

I. L. R. 1 All. 156 

56. Order refitsing 

to file award — Civil Procedure Code { Act X of 
1877) ss. 525, 588. Matters in dispute were refer- 
red to arbitration without the intervention of the 
Court. An award was made, and upon an applica- 
tion under s. 525 of the Civil Procedure Code to file 
the award, one of the parties showed cause why the 
award should nob be filed, and the Subordinate 
Judge held the objection to be good. Held, that no 
appeal lay. Sree Ram Chowdhry v. Denobun- 
dhoo Chowdhry 

I. L. B. 7 Gale, 490 : 9C.L. R. 147 

57. Order to enforce award — 

Civil Procedure Code , 1859, s. 327 . An appeal lies 
from an order made in execution of an arbitration 
award filed under the provisions of s. 827 of the 
Civil Procedure Code. Vasudeb Vishnu v. 
Narayan Jugannath Dikshit 

5 Bom. A. O. 129 

Humutoollah Chowdhry v. Herrun 

13 W. R. 82 

58. , Order refusing to enforce 

illegal award-— Civil Procedure Code, 1859, s. 327. 
An order refusing to enforce an obviously illegal 
award of arbitrators under s. 327, Act VIII of 1859, 
is not a decree, and therefore not appealable. 
DigAMBUBEE DOSSEE V. POORNANAND I)EY 

7 W. R. 401 

59. — Order enforcing award — 

Private award. An appeal lies from the order of 
a Court directing the enforcement of an award of 
arbitrators, when the matter was referred to arbitra- 
tion without the intervention of a Court. Anund 
Chundee Singh v. Copal Chunder Dass 

3 W. B. 164 

Lakshman Shivaji v. Rama Estr 

8 Bom. A. C. 17 

60. Private award — 

Civil Procedure Code, 1859, ss. 325, 327 . A decree 
passed by a Civil Court in accordance with an award 
of arbitrators made without the intervention of a 
Court of Justice under s. 327 of the Civil Procedure 
Code (Act VIII of 1859) is not subject to appeal. 
Vishnu Bhau Joshi v. Ravji Beau Josih 

I. L. IL S Bom. 18 

0L — — — — — — Civil Procedure 

Code , s. 525 — Piling private award in Court — 
Amendment of plaint. Oh. XXXVII of Civil Pro- 
cedure Code, 1877* By the amendment of the plaint, 
a case under s. 525 of Act X of 1877 was taken out 
of the scope of Chapter XXXVII of that Act. Held, 
that this being so, the decree of the Court of first 


Preonath Chowdhry v. Ramdhun 

11 W. R. 104 

Chintaman Sing v. Uma Kunwar 

B. L. B. Sup. Vol. 505 
2 Ind. Jur. N.S. 1 : 6 W. R.Mis. 83 
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APPEAL — conid. 

4. ARBITRATION— coratd. 

instance was appealable. Juala Singh v. Narain 
Das . . . . . I.L.E.3A1L54 

62. Order refusing to enforce 

•award — Civil Procedure Code, 1877 , ss. 2, 540 — 
Filing private award in Court — Order rejecting 
application . Per Spankie, J. An. order refusing 
an application to file a private award in Court is 
appealable as a decree. Johhan Eai v. Bucho Rai, 
3 Agra 353, and Husmini Bibi v. Mo, shin Khan , 
L L, R, 1 All. 156 , impugned and distinguished. 
Vishnu Bhau Joshi v. Ravji Bhau Joshi , I. L. R. 
3 Bom. 18, distinguished. Per Stuart, C.J . — An 
order refusing an application to file a private award 
in Court, on grounds not mentioned in ss. 520 
and 521, is a decree and appealable as such. JANKi 
Tew ari v. Gay an Tew ari. I. L. R. 3 All. 427 

03. Order enforcing award— 

Civil Procedure Code , 1859 , s. 327 . Plaintiff sued 
for confirmation of an award delivered by arbitra- 
tors appointed by agreement of parties to decide 
•upon his claim to a share of ancestral property. 
Defendant objected that the award was illegal, 
principally upon the ground that he had cancelled 
'his submission some time before the award was 
passed. The District Judge ordered the award to 
be filed, on the authority of Pestonjee Maneclcjee , 
3 Mad. 183, affirmed in 12 Moo. I. A. 112. The 
•defendant appealed. Held, that no appeal lay. 
Santanja v. Ramaraya. . . 7 Mad. 257 

@4. , Arbitration award — Act 

VIII of 1859, s. 325. An appeal lies from an order 
-enforcing execution of an arbitration award or from 
a decree under s. 325 of Act VIII of 1858. Wali 
Alam v. Bibi Nasran 

3 B. L. R. Ap. 104 : 12 W. R. 50 

05. Order refusing to enforce 

award — Civil Procedure Code, 1877 , s . 622. 
When a Court has refused to file an award upon an 
.application under s, 525, Civil Procedure Code, no 
appeal lies against such decision, which is an order 
and not a decree ; but the High Court can interfere 
under s. 622. Mana Vikrama v. Malicherry 
Krispean Nambhupri, Maharaja of Calicut 
I. L. R. 3 Mad. 68 

66. Order enforcing award— 

Final order — Civil Procedure Code, 1877, ss. 522, 
526. The power to file an award includes the power 
•to enquire if there was a submission to arbitration, 
.and this question is concluded by the decree, which 
is final under ss. 526 and 522 of the Code of Civil 
Procedure. Micharaya Guruvu v. Sadasiva 
Parama Guruvu . . I. L. B. 4 Mad. 319 

67 . Curtailment of time for 

taking objection to award — Review. When a 
party has been prejudiced by having the time 
.allowed for taking objections to an award curtailed 
by the Court, no appeal lies, but a review should be 
granted by the Court of first instance. Monji 
S'Pkemji Set v. Maliyakel Koyassan Kota Hajt 

I. L. B. 3 Mad. 59 


APPEAL — conid. 

4. ARBITRATION — cordd. 

68 Order setting aside award 

— Misconduct of arbitrators. An order of a Civil 
Court setting aside an arbitration award, being 
an interlocutory order, is not open to an appeal 
immediately : but when the Court sets aside the 
award on the ground of misconduct on the part of 
the arbitrator, and, after hearing the case on its 
merits, makes its decree in favour of the plaintiff, 
it is competent to the defendant to appeal against 
that decree. Mathooranath Tewaree v. Brtn- 
dabun Tewaree . . . 14 W. K. 327 

09 . Setting aside award — Civil 

Procedure Code, 1859 , a 313. A regular and not a 
summary appeal lies to set aside an award of arbitra- 
tors passed under s. 313, Act VIII of 1859. Ram 
Coomar Chowdhry v. Nobin Chunder Chowdhry 
W. R. 1804, Mis. 33 

70. Order directing submis- 

sion to be filed — CM Procedure Code, 1859 , 
s . 326. No appeal lies from an order directing that 
an agreement to submit matters in dispute to arbi- 
tration should be filed under the provisions of s. 326 
of the Civil Procedure Code. Pestonjee Nusser- 
wanjee v. Maneckjee & Co. .3 Mad, 183 

Affirmed on appeal by Privy Council 

12 Moo. I. A. 112 

71. Order refusing to file sub- 

mission — Civil, Procedure Code, 1859, s. 326. 
An order disallowing an application under s. 326 
of the Code of Civil Procedure, 1859, is unappeal- 
able. Bhugwan v. Purmeshree. 5 TT. W. 179 

72. - Application to file com- 

promise. — Agreement of parties — Decree on com- 
promise — Withdrawal from compromise — Code of 
Civil Procedure, Act XIV of 1882, s. 375. After 
suit filed by the plaintiff against several defendants, 
one of whom was an infant, a petition of compromise 
entered into between the adult parties was filed in 
Court. The petition stated the terms of arrange- 
ment, and also that an application would be made 
by the guardian of the minor praying the Court to 
allow the compromise to be carried out on his behalf. 
Ten days after the petition of compromise was filed, 
the first defendant and the plaintiff presented peti- 
tions to the Court withdrawing from the compromise 
and praying that the suit should proceed. The 
second defendant presented a petition praying that 
the compromise should be recorded, and a decree 
passed according to its terms. The Court made a 
decree in accordance with the prayer of the second 
defendant 5 s petition. The first defendant appealed. 
Held, that an appeal lay, s. 375 of the Code of Civil 
Procedure merely covering cases in which all 
parties consent to have the terms entered into, 
carried out, and judgment entered up. Ruttonsey 
Lalji v. Pooribai, I. L . R. 7 Bom. 340, questioned. 
Hara Sundari Deri v. Kumar Dukhinessur 
Malia . . . , X. 3L, R. 11 Calc. 250 

73. — Decree in accordance with award • — Civil 
Procedure Code ( Act XIV of 1882), ss. 562, 622 
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APPEAL— contd , 


APPEAL — contd . 


4. ARBITRATION — contd. 


4. ARBITRATION— contd. 


— Power of arbitrator# — Error in law in award 
— Revision. References to arbitration are dealt 
with by Oh. XXXVII of the Civil Procedure 
Code tinder three heads : — (a) where the parties to 
litigation desire to refer to arbitration any matter 
in difference between them in the suit : in that case 
all proceedings are under the supervision of the 
Court • (b) where parties, without having recourse 
to litigation, agree to refer their differences to arbi- 
tration, and it is desired that the agreement of 
reference should have the sanction of the Court : in 
that case all further proceedings are under the super- 
vision of the Court ; (c) where the agreement of 
reference is made and the arbitration itself takes 
place without the intervention of the Court, and the 
assistance of the Court is only sought in order to 
give effect to the award. Under («), the agreement 
to refer, and the application to the Court founded 
upon it, must have the concurrence of all parties con- 
cerned, and the actual reference is the order of the 
Court ; so that no question can arise as to the 
regularity of the proceedings up to that point. 
Under ( b ) and (c), proceedings described as a suit 
and registered as such must be taken in order to 
bring the matter — the agreement to refer, or the 
award, as t he case may be — under the cognizance of 
the Court : that is or may be a litigious proceeding, 
cause may be shown against the application, and it 
would seem that the order made thereon is a decree 
within the meaning of that expression as defined in 
the Civil Procedure Code. The suit was brought in 
the Court of a Subordinate Judge, and, as to part of 
the relief asked for, was excluded from the cogniz- 
ance of the Civil Courts by s. 77 of the Punjab 
Tenancy Act (XVI of IS87) ; and the question as to 
the jurisdiction of the Court was one of the issues in 
the case. The whole case was referred to arbitrators 
for decision. They submitted the’r award, in which 
amongst the other matters in dispute, they decided 
that the suit was cognizable by the Civil Court. 
Objections to the award were overruled, and an ap- 
plication to set it aside was refused by the Subord- 
inate Judge, who, under s. 522 of the Civil Procedure 
Code, duly pronounced a decree in accordance with, 
and not in excess of, the award. The Chief Court 
admitted an application for revision of the decree 
under s. 522 of the Civil Procedure Code. Held , 
(affirming the judgment of a Full Bench of the Chief 
Court of 'the Punjab), that no appeal lay from this 
decree. Held, also, that the application for revision 
was incompetent. Ir was avowedly an application 
to set aside the award, and as such was barred by 
Art. 158, Sch. IT, of the Limitation Act. But even 
if it had been in time, it could not have been brought 
under s. 522. The arbitrators had power to decide 
the question of jurisdiction, and they did so : they 
may have erred in law, but arbitrators may be 
judges of law as well as judges of fact, and an error 
in law does not vitiate an award. The award 
having been made, and not having been corrected or 
modified, and the application to set it aside having 
been refused, the Subordinate Judge had no option 
but to pronounce a decree in accordance with it. 


He had not exercised a jurisdiction not vested in 
him by law, nor had he failed to exercise the 
j jurisdiction so vested, nor had he acted in the 
exercise of his jurisdiction illegally or with material 
: irregularity. Ghulam Khan ' v. Muhammad 
Hassan (1901) . . I. L. R. 29 Gale. 167 : 

s. e. (Ghulam Jilani v. Muhammad Hus sax) 

6 C. W. 1ST. 226: L. B. 29 I. A, 51 

74. — Civil Procedure Code ( Act XI V of 1882) 9 
ss. 506 , 522 — Reference to arbitration — Petition 

' not joined in by all the parties to the suit — Legal- 
ity of reference. In a suit for partnership accounts* 

! two out of three defendants petitioned the Court, 
j under s. 500 of the Code of Civil Procedure, to refer 
| the matters in dispute to arbitration. The repre- 
sentatives of the third defendant (who was then 
deceased) were not parties to the application, 
which was, however, granted. An award was made, 
and a decree was passed in terms of it. Held, that 
as the reference was illegal and the award in conse- 
quence was void, an appeal lay against the decree, 
notwithstanding that it was in conformity with what 
purported to be an award. Indue Subarami 
Reddy v. Kandadai Rajamanxae Ayyangae 
(1902) .... I. L. B. 26 Mad. 47 

75. — Civil Procedure Code ( Act . XIV of 1882), 
s.‘ 521 — Petition by both parties, requesting the 
District Munsif to examine site and peruse documents 

| and agreeing to abide by his decision — Award*. 
j In the course of a suit, in which plaintiff claimed an; 
I order directing defendant to close a doorway, and 
an injunction, plaintiff and defendant jointly 
presented a petition requesting the District Munsif 
to inspect the site and peruse the documents' 
filed in the suit, and agreeing to abide by t he decision 
which the Court might be pleased to pass, as the final 
decision. The District Munsif passed an order in 
terms of the petition, and inspected the site, and 
considered the documents, and ultimately passed a 
decree in plaintiff’s favour. Against .that decree./, 
defendant appealed. Held , that the District Munsif 1 
had acted as an arbitrator by consent of the parties,, 
and no appeal lay from his decision, which must I e 
looked upon as an award. And, as no reasons had 
been shown for setting aside the award under s. 521, 
of the Code, the decree must be taken' to' have, 
been passed in accordance with the award, and, r.s 
such, upheld. Nxdhamaetmi Mitkkanti *?. Tham- 
mana Bamayya (1902) . 1. L. R. 26 Mad. 76' 

76. — .4 rbitnuion— -Appeal against / decree jin 
accordance with award — Legality or validity of 
award— Civil Procedure Code (Act XIV of 1882),,. 
s. 522. Where on the application of the plaintiff 
and one of the defendants, the others not having 
entered appearance, a ease was referred to arbitra- 
tion and a decree was passed under s. 522 of tlie;Code 
of Civil Procedure in accordance with the award 
dismissing the suit. Held , that the decree could, not 
be challenged bv way of appeal on the ground that 
there was no valid and legal award, and that it was 
unnecessary to go into the question whether the 
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award was or was not a legal and valid award by- 
reason of the fact that some of the defendants were 
not parties to the reference. Ghulam Khan v. 
Muhammad Hussan, I. L. R. 29 Calc. 167, L. R. 29 
I. A. 51, followed. Chintamoni Aditya v. Haladhar 
Maiti, 2 C . L. J. 153, and Haranunda Naslcar v. 
Royal Chand Naslcar, 2 C. L. J . 142, approved. 
P a.rsidh Narain Singh v. Ghanshyam Narain Singh , 
9 C . W. N. 873, dissented from. Chairman of the 
Pit ent a Municipality v. Siva Sankar Ram (1906) 
I. L. R. S3 Oalc. 899 

7"?. Award — Objections to award — Award 

set aside — Appeal. Held, that no appeal lies from 
an order under s. 521 of the Code of Civil Procedure 
setting aside an award. Shyama Charan Paramanilc 
v. Prolhcid Durwan, 8 C. W. N. 390, followed. 
Naurang Singh v. Sadapal Singh, 1. L. R. 10 All. 
8, overruled. Pureshnath Dey v. Ndbin Chunder 
Dutt, 12 W. R. 93, and Rughoobur Dyal v. Maina 
Koer, 12 C. L. R. 564, referred to. Ganga 
Prasad v. Kura (1906) . 1. 1». R. 28 All. 408 

78. Private award — Civil Procedure Code 

( Act XIV of 1882), ss. 525, 526 — Private award , 
decree made on. A private award having been 
filed by one of the parties under s. 525, Civil Pro- 
cedure Code, the other party objected, and his 
objections were overruled. Held, that no appeal 
lay from a decree made in accordance with the 
award. Geidt, J. The only questions that can be 
brought before an Appellate Court in proceedings 
under ss. 525 and 526 of the Civil Procedure Code are 
(i) Whether any matter has been referred to arbi- 
tration without the intervention of the Court and 
an award made thereon, (ii) Whether the decree 
ultimately made is in excess of or not in accordance 
with the award. Ghulam Jilani v. Muhammad 
Ahmed, 6 C. W. N. 226, and Janohey Nath Guha v. 
Pro jo Lai Guha, 10 C. W. N. 609, considered. 
Abdul Ali v. Anwar Ali (1906) 

11 C. W. 3ST. 22 

79. — Civil Procedure Code, ss. 521, 522 — Arbi- 

tration — Award — Decree on judgment in accord- 
ance with the award — Appeal. The matters in 
dispute between the parties to a suit pending in 
the Court of a Munsif were referred to arbitration. 
An award was delivered by the arbitrator to which 
objections were filed to the effect that the arbitrator 
had been guilty of misconduct. The objections 
were, however, overruled and a decree was passed 
which was in accordance with, and not in excess of, 
the terms of the award. Held, that no appeal from 
such a decree would lie, the sole ground being that 
the arbitrator had been guilty of misconduct. 
Sham Lai v. Misri Kunwur, I. L.R. 29 All. 426, 
distinguished. Ghulam Khan v. Muhammad Hassan, 
I. L. R. 29 Calc. 167, followed. Bihari Lal v. 
Chunni Lal (1907) . I. L. E. 29 AIL 457 

80. — Civil Procedure Code, s . 522 — Award — 
Decree on award made without allowing time to file 
objections. An appeal will lie from a decree passed 
in accordance with an award if such decree has been 
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passed without allowing to the parties the time 
prescribed by law for filing objections to the 
award. Ibrahim Ali v. Mohsin Ali, I. L. R. 18 
All. 422, and Maharajah Joymungal Singh Bahadur 
v. Mohun RamMarwaree, 23 W. R. 429, followed. 
Najm-ud-din Ahmad v. Puech (1907) 

I. L. B. 29 AIL 584 

81. Arbitration — Arbitrator — Privy 

Council — Decree in accordance with award — 
Civil Procedure Code ( Act XIV of 1882), ss. 2, 
622 — Power of Arbitrator — Question of law — Re- 
vision — Misconduct of Arbitrator alleged — Court 
of Agent to Governor- General for Central India . 
The parties to two suits for partition were the 
members of a joint Hindu family, who owned pro- 
perty moveable and immoveable and carried on a 
banking and mercantile business in the Punjab and 
in the Native State of Bhopal. One suit was 
brought in 1886 by one of the members of the 
family in the Court of the Political Agent in Bhopal 
for partition of the property within the jurisdic- 
tion of that Court ; and the other was instituted 
in 1888 by another member of the family in the 
Court of the District Judge of Delhi for partition 
of all the property both within and outside British 
India. By agreement of parties “ all matters in 
dispute ” were eventually referred to an arbitrator, 
who was to determine 44 what joint property move- 
able and immoveable (except the immoveable pro- 
perty outside British India) was to be partitioned 
between the parties,” one of the matters in dispute 
was the jurisdiction of the Punjab Court as to the 
moveable property outside British India. The 
arbitrator finally submitted his award on 29th June, 
1900. Objections to it by the defendants, mostly 
on the ground of misconduct of the arbitrator, 
were overruled, and the District Judge of Delhi 
made a decree in accordance with the award for 
appeal and in the alternative a petition for revision 
under s. 622 of the Civil Procedure Code was 
preferred by the defendants to the Chief Court 
who held that the arbitrator must be taken to 
have decided the question of jurisdiction, and affirm- 
ed the decree as not being assailable either by 
appeal or revision, the case being governed by 
Ghulam Khan v. Muhammad Hassan, I. L. R. 
29 Calc. 167 ; L. R. 29 I . A. 51. Similar pro- 
ceedings were taken in the Sehore Court (where 
the suit was adjourned pending the decision by the 
Punjab Court) resulting in the decree in accord- 
ance with the award made by the Political Agent- 
in Bhopal being upheld on appeal by the Court of 
the Agent to the Governor- General for Central 
India, and special leave being granted to appeal to 
the Privy Council with liberty to the Secretary of 
State for India in Council to intervene on the 
appeal. Held, by the Judicial Committee, that 
there was no “ misconduct ” of the arbitrator within 
the meaning of that expression in the arbitration 
sections of the Civil Procedure Code ; and, inasmuch 
as it did not appear that the decree was in excess of, 
or not in accordance with, the award, there was 
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Nothing that could justify the Court in setting aside 
:or ■remitting- ' it.. Quart: : whether an appeal lies to 
His Majesty in Council from the Court of the 
Agent to the Governor- General for Central India. 
Hansraj v . Sundae Lal and Hansraj v . Dwarka 
Das ( 1908} . . I* X». B. 35 Calc. 648 

■ ■ s. c. 12 C. W. N. 585 

L. B. 35 I. A. 88 


1. ' Chota Hag pur Landlord 

and ’Tenant Procedure Act (Bengal Act I of 
1879), ss. 37, cl. (4), 39, 137 and 139— Rent, 

Suit for — Appeal in cases where the aggregate 
amount claimed- is above £100. An appeal lies 
to the Judicial Commissioner and not to the Deputy 
Commissioner from a decree passed by the Deputy 
■ .Collector- in a suit for rent, where the aggregate 
amount of rent claimed under s. 39, Bengal Act I of 
1879, is above III GO. Peiag Nath Lah Deo v. 
Mura Mtjnda . . I. L. B. 24 Calc. 249 

1 C. W. 181 

2. ~ — ss. 37, 137 — Arrears 

of rent and' ejectment, suit for. In suits instituted 
under Beng. Act I of 1879 for arrears of rent and 
ejectment on account of non -payment of arrears of 
rent, a second appeal lies to the High Court, this 
class of eases not being within s. .137 of the same 
Act* Bam, jan Khan v. Raman Chamar 

I. L. B. 10 Calc, 89 

Dissented from by the Bull Bench in Khedu 
Mahto v. Bud dun Mahto 

I. L. B. 27 Calc. 508 

3 A S3. 137, 144 — Suit 

for rent — Lilervenor under s. 87 — Civil Procedure 
Code, {Act XI V of 1882), ss. 622, 584. The decision 
of a Deputy Collector as to whether intervener under 
s. 87, Act I of 1874 (B. C.), had been actually and in 
good faith receiving and enjoying rent before and up 
to the time of the commencement of the suit, is a de- 
cision upon the question whether the intervenor is 
entitled to collect rent; therefore it is a decision 
upon a question relating to some interest in land as 
between parties having conflicting claims thereto, 
and under s. 144, the appeal from the judgment of 
the Deputy Collector to the Judicial Commissioner. 
Held, further, that an appeal lay to the High Court 
from the judgment of the Judicial Commissioner, 
and therefore s. 022, Civil Procedure Code, did not 
apply. Ball Bhim Singh v. Gum an Ghanjhu 

1 C, W. H. 841 


1. — Bombay Civil Courts Act 

{XIV of 1869), ss. 8 and 26— Suit for ac- 
count and for balance that may be found due. The 
plaintiffs sued for an account of all the business 
done by the defendants as their commission agents 
from 18*54 to 1867, and prayed that whatever was 
found due might be awarded with interest. The 
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plaintiffs valued the relief sought approximately at 
Bo 10, and this was the only valuation stated in the 
plaint. The suit was filed in the Court of a first- 
class Subordinate Judge, who rejected the plaintiff’s 
claim. Against this decision the plaintiffs pre- 
ferred an appeal to the High Court : — Held, that as 
the approximate amount of the claim was stated in 
the plaint to be B510, that must be taken to be the 
value of the subject-matter of the suit for purposes 
of jurisdiction. The appeal, therefore, lay under 
ss. 8 and 26 of Act XIV of 1869, not to the High 
Court, but to the District Court. Khushalchanp 
Mulchand v. Nagindas M otic- hand 

I. L. B. 12 Bom. 675 

2. — — s. 36— Valuation 

of suit — Jurisdiction. Where a suit, wherein the 
subject-matter exceeded R 5,000, was instituted in 
the Court of a Principal Sadr Amin, but decided by a 
Subordinate Judge, first class, appointed under the 
Bombay Civil Courts Act XIV of 1869 : Held, 
that an appeal lay direct to the High. Court under 
s. 26 of the Act. Bayasangji Sihvsangji v. Gulam 
Basuii .... 9 Bom. 286 

3. — Application by 

Creditor for less than £5,000 in suit for above, that 
amount. Although the applicant, to have a sale set 
aside, was creditor for a sum less than R5,0G0, still 
as the sale took place in a suit for a sum above 
R.5,000, an appeal lay to the High Court. Ivpjsh- 
NARAV VeNKATESH V. VaSUDEV ANANT 

11 Bom. 15 

4. ■ Suit for decla- 

ration of right to property under attachment. In a 
suit for a deelaraion that the plaintiff had a right 
of property and possession in a certain house under 
attachment: being in effect a suit for the removal of 
the attachment: Held, that the judgment-debt in 
respect of which the house was attached being less 
than B5,000, no appeal lay to the High Court. 
MOTICHAND JaiCHAND V. DaDABHAI PESTONJ! 

11 Bom. 186 

5. ■ — Administration 

suit— Suit filed in second class Subordinate Judge's 
Court -—Decree in such a suit — Appeal from. suek\ 
decree to District Court . The plaintiff filed. . an.: 
administration suit in the Court of a Subordinate 
Judge of the second class, valuing the relief claimed 
at B 130. The Subordinate Judge found that the 
property in suit was worth over a lakh. of: ^rupees,, 
that, the liabilities came to R5, 729,. and, that the 
defendant was indebted to the estate in the sum of 
R 15,199. He drew up a preliminary decree, direct- 
ing {inter alia) that the defendant should pay this 
amount into Court within two weeks. Against this 
order the defendant appealed to, the District Court. 
The District Judge returned the appeal for presenta- 
tion to the High Court on the ground that the 
subject-matter ■ exceeded B5»OO0, ■ p-Meld, re versing ; 
the order of the District Judge, that the appeal lay 
to the District Court Shet Kavasji Mancherji 
v. Dinshaji Mancherji* I. L« K. 22 Bom,, 963 
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6. — Bombay Municipal Act 

^Bombay Act III of 1888), ss. 298, 299, and 
301 — Order of Chief Judge of Small Cause Court 
granting compensation for land — Act XII of 1888 , 
s. 3. An appeal lies to the High Court from a deci- 
sion of the Chief Judge of the Small Cause Court 
of Bombay, granting compensation to the owner of 
land taken by the Municipality in case of a set-back 
under the Municip?! Act, III of 1888, ss. 298, 299, 
and 801. Municipal Commissioner eor the City 
of Bombay v. Abdul Hu.q . 18 Bom. 184 


7. CERTIFICATE OF ADMINISTRATION 

(ACTS XXVII OF 1860 AND VII OF 1889). 

1. Act XXVII of 1860 and Act 

XIX of 1841 — Order granting certificate 
of possession. The order granting a certificate 
under Act XXVII of 1860 and directing possession 
to be given to the certificate-holder under Act XIX 
of 1841, held not to be open to appeal or review. 
JUSODA KOONWAR V. GOUREE BYJNATH PeRSHAD 

1 Ind. Jur. N. S. 365 

2. Act XXVII of 1800— Order 

refusing to grant certificate. No appeal lies 
from an order of a District Judge refusing to 
grant a certificate under Act XXVII of 1860. In 
the matter of the petition of Vishvanath Hari 

7 Bom. A. O. 71 

3. : Order refus- 

ing to recall certificate. No appeal lies 
from an order of a District Judge refusing an 
application to recall a certificate granted by him 
under Act XXVII of 1860. In the matter of the 
petition of Nantjk Pershad. Nanus: Pershad 

Lalla Nitya Lall . I. B. R. 0 Calc. 40 

6 C. B. R. 388 

4. — — Order as to form 

of certificate. There are no general words in 
any part of Act XXVII of 1S60 declaring that orders 
made by the Zillah Court under that Act as to the 
form of the certificate shall be subject to appeal to a 
High Court. Baneemadhub Mookerjee v. Nil- 
ambur Banerjee . . 8 W, R. 376 

5. — Case trans- 

ferred under Act XVI of 1868, s. 19. Where 
an application for a certificate under Act XXVII of 
1860 has been transferred by the High Court, in the 
exercise of the power vested in it by s. 19, Act XVI 
of 1868, from the file of a Judge to that of a Subor- 
dinate Judge, the order of the latter is appealable to 
the Court of the Zillah Judge, and only specially 
appealable to the High Court. Fuzl Hossein v. 
Tussuduck Ali Khan . 13 W. R. 395 

8* Enquiry or omis- 

sion to make enquiry. An appeal lies from 
the result of an enquiry or omission to make an 
enquiry under Act XXVII of 1860. Tarinee 
Churn Brohmo v. Roma Soonduree Dossee 

20 W. R. 312 
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7. Deposit of 

security by person entitled to a certificate. 
No appeal lies under Act XXVII of 1860 on a 
question of the deposit of security by a £>erson who 
has been declared entitled to a certificate under the 
Act. Monmohinee Dassee v. Khetter Copal 
Dey . . . . I. B, R. 1 Calc. 127 

24 W. R. 362 

In the matter of Rukmin . I, Xj. R. 1 All. 287 

8. — ss. 5, 6— Cer- 

tificate for collection of debts. No appeal im- 
pugning the order of a District Court requiring secu- 
rity from the person to whom it has granted a certi- 
ficate under Act XXVII of 1860, lies under that Act 
to the High Court. In the matter of the petition of 
Rukmin, I. A R . 1 All. 287 , followed. In the 

. matter of the petition of Paddq Sundari Dasi 

I. Xi. R. 3 All. 304 

Raj Mohinee Chowdheani v. Dino Bundhoo 
Chowdhry . . . .17 W. R. 560 

9. — - — — " s. 0— Order for 

security. An appeal will lie under s. 6 of Act 
XXVII of 1860, merely for the purpose of 'varying 
the Judge’s order by reducing the amount of securi- 
ty required by him from the party declared entitled 
to have the certificate. When an appeal has been 
properly instituted under s. 6, it has been ruled that 
the Court may alter or vary the Judge’s order with 
respect to security. Soonea v. Ram Suha 

2 NT. W. 148 

10. ■— — — — ; “ Fresh cer- 

tificate s * — Appeal to High Court. The fresh cer- 
tificate contemplated by s. 6 of Act XXVII of 1860 
means a certificate granted to a person other than 
the person to whom the first certificate was granted. 
Where, therefore, a person to whom the District 
Court had granted a certificate under Act XXVII 
of 1860 appealed to the High Court and prayed for a 
fresh certificate, on the ground that the District 
Court should not have made the grant of certificate 
conditional upon her giving security to another 
person : — Held , that no appeal lay to the High Court 
in the case. Naurangi Kunwar v. Raghubansi 
Kunwar . . . • I. Xi. R. 9 All. 231 

11 . Order of Dis- 

trict Judge as to security — Insufficiency of 
security — Succession Act (X of 1865), s, 263. No 
appeal lies against an order made, whether in 
pursuance of the directions of the High Court or 
otherwise, by a District Judge as to security for the 
grant of a certificate of administration on the ground 
that such security is insufficient. Mon Mohinee 
Dassee v. Khetter Gopal Dey , 1. L. R. 1 Calc. 127, 
referred to. Lucas v. Lucas 

I. E. R. 20 Calc. 245 

12. — ' Act VII of 1889— Order to 

I person holding certificate under Act XXVII 
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of 1880 to furnish security where portion of 
the property held as security has been sold. 
An order by which a person who had obtained a 
certificate under Act XXVII of 1860 was directed to 
furnish security to the extent to which the security 
originally furnished had been diminished by the sale 
Of a portion of the property, is not an order from 
which an appeal lies either under Act XXVII of 1860 
or Act VII of 1889. Alta Soondari Dasi v. 
Srinath Saha . . I. L. R. 20 Calc. 84 1 

18. ss. 6 and 10 

—Order for security on grant of certificate. 
Where a minor petitioner represented by the 
Court of Wards applied for a succession certificate 
under Act VII of 1889, and the District Court 
granted the certificate, but ordered security to be 
given by the Court of Wards : — Held, that no appeal 
lay from the order requiring security. Rama j 
Reddi v. Fapi Reddi . I. L. R. 19 Mad. 199 

14. _ r ; — ■ ss. 9 and 10— 

Order for issue of certificate subject to se- 
curity being given. On a contested application 
for a succession certificate under Act VII of 1889, an 
order was made for the issue of the certificate on 
security being furnished by the applicant. The op- 
posite party preferred an appeal against the order : 
-—Held, that the appeal was maintainable. Akita 
Pillai v. Thangammal . I. Is. R. 20 Mad. 442 

15. — - - ss. 9 and 19 — 

Order granting certificate conditional on 
the filing of security. Where on an application 

-fora certificate of succession under the Succession 
Certificate Act (Act VII of 1889) an order was made 
granting the certificate conditionally on the appli- 
cant’s furnishing security Held, that this was not 
an order “ granting, refusing, or revoking a certifi- 
cate ” within the meaning of s. 19 of the Act, and j 
that, therefore, no appeal would lie therefrom, j 
Bhagwani v. hi ax xi Lal . I. Ii. R. 13 AIL 214 j 

: ; 10- — - — — — - Order granting j 

certificate mi the applicant' $ furnishing security, j 
The widow of a deceased person having applied j 
for a certificate under the Succession Certificate 
Act (VII of 1889), the Judge ordered the certificate 
to issue on the applicant’s furnishing security under 
6. 9 of the Act. Held, that such an order was not 
an order fc 4 granting, refusing, or revoking a certi- 
ficate ” within the meaning of s. 19 of the Act, and 
was. therefore, not appealable. Bhagwani v. Mamii 
Lal, J. L. R. 13 AIL 214, followed Bai Devkoee 
v. Lalchand Ji vax das . I. L, R. 19 Bom. 790 

17. ' — ; — - — Order granting 
certificate , conditional, upon giving security. 
Where, on an application for a certificate of suc- 
cession under the Succession Certificate Act (V IT of 
1889), an order was made granting the certificate 
conditionally upon the applicant’s giving security: 

— Held, that this was an order “granting, refusing, 
or revoking a certificate ’ ’ within the meaning of s. 
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19 of the Act, and that therefore an appeal would lie 
therefrom. Bhagwani v. Marini Lal, I. L. R. 13 
All. 214 , dissented from. Radha Rani Dassi v. 
Brindabttn Chunder Basacf 

I. L. R. 25 Calc. 320 

18. ss. 19 and 28 

—Order refusing certificate of heirship - 

Bombay Regulation VIII of 1S27 — Practice. An 
appeal lies from the order of a District Judge refus- 
ing to grant a certificate of heirship under Regula- 
tion VIII of 1827 by virtue of the provisions of s. 28- 
of the Succession Certificate Act (VII of 1889). 
Javermal v. Na?ir of the District Court of 
Poona . . . I. L. JR. IB Bom. 74S 

19. Order refusing 

certificate of heirship — Bombay Regulation VIII 
of 1827. An appeal lies from an order refusing to 
grant a certificate of heirship under Regulation VIII 
of 1827, by virtue of s. 19 of the Succession Certi- 
ficate Act (VII of 1889). Rang n bai v. Abaji 

I. L. R. 19 Bom. 399 

20. — Succession Certificate Act ( VII of 1889), ss,: 
10, 19— Order extending certificate — (t Order granting 
a certificate .” The extension of a certificate 
under s. 10 of the Succession Certificate Act to 
additional debts is not the grant of a certificate so- 
as to give a right of appeal under s. 19 of that 
Act against the extension. Venkateswabiilu' v, 
Bkahmaravutu Raja Kristnaji (1901) 

I. L. R. 25 Mad. 634 


■ 8. COSTS. 

1. Discretion, exercise of— 

Act VIII of 1859 , as. 187 , 189, 193 , 196. Held, 
(Macpherson, J., doubting), that an appeal will lie 
on a mere question of c jsts. Gridhari Lal Roy 
v. Sundae Bibi 

B. L. R. Sup. WoL 498; 8 W. R. 187 

See Dowcett v. W ise . . 1 W. R. 522 

2. ■ Decree ■' enforce 

ing award. Held (by Loch, J.), with reference to 
the Full Bench ruling Gridhari Lal Roy v. Sunday" 
Bibi , B. L. 11 Sup . Vol. 496 : 6 W. It 187 , that 
an appeal lies, on the point of costs, from a decree 
enforcing an. arbitration award. Khoda Buksh v, 
Mowla Buksh . . 14 W. R. 255 

'(Contra.) Collector of Dacca v. Ivamala Kant 

Mookeejee . . . . 2 W. R. 83 

Ghooni Lal Misser v. Patkoo Deo^6 W. R. 19 

Keemee Baee ik Luchmun Doss Narain Doss 

5 W. R. P. C. 50 
1 Moo. I. A. 470’ 

Achumbit Singh, v. Kunhya LalMohajan./ 

7 W, R. 20B 

3. ySemhle : ' A re- 

gular appeal in respect of costs will not lie where 
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bond fide care and discretion have been exercised 
on the part of the Court below. Desaji Lakhmaji 
v. Bhavanidas Narotamdas . 8 Bom. A. C. 100 

Ltjchmun Bam Unooj v. Watson 

W, R. 1864, 146 

4. • — As a general 

rule, an appeal in respect of costs will only be enter- 
tained in cases in which no discretion has been fairly 
exercised upon the question, and the decision of the 
Court below has proceeded upon mistake or mis- 
apprehension. Where bond fide care and discretion 
have been exercised, no appeal in respect of costs 
should be allowed, and the question whether such 
■discretion has been well or ill exercised should not be 
entertained. Kesha vram Krishna Joshi v Bha- 
vanji bin Babaji . . 8 Bom. A. C. 142 

5. Where no appeal 

is made against the judgment passed on the subject- 
matter of the suit, the discretionary power of assess- 

> ing costs given by s. 187 of Act VIII of 1859 should 

not, unless in a very exceptional case, be interfered 
with by the Appellate Court. Kuppusvamiayyan 
v. Nannuvayyan . . . 1 Mad. 74 

6. Order involving matter of 

principle. Though the distribution of costs is, 
under the Civil Procedure Code, a matter within the 
discretion of the Court, yet there may be circum- 
stances which will justify an appeal upon a mere 
•question of costs. Chithrayil alias Kunath 
Ahmed Koya v. Irttmanom Vittil Kanhamath 
Haji 3 Mad. Rep. 279 

Dantuluri Narayana Gajapati Bazu Garij v • 
Sarhppa Baztt ... 3 Mad. 113 

7. An appeal will 

lie on a question of costs where a matter of principle 
is involved. Secretary oe State for India in 
Council v. Marjum Hosein Khan 

1. L. R. 11 Calc. 359 

S. Order in dis- 
cretion of Court — Special appeal. When a question 

of costs is purely in the discretion of the lower 
Court, no appeal will lie ; but when a matter of prin- 
ciple is involved, an appeal will lie. Where A was 
sued upon the allegation that he had instigated his 
co-defendant B to refuse to deliver up a document, 
for the recovery of which the suit was brought, and 
where no relief was prayed as against A, but the 
lower Courts awarded a decree in favour of the 
plaintiff directing A to pay half the costs of suit: — 
Held, that the question was one of principle, and 
» that a second appeal lay to the High Court against 

the decree directing A to pay such costs. Bunwari 
i Lall v. Chowdhry Drub Nath Singh 

| I.Xi.R.12 Calc. 179 

9. * — — Exercise of dis- 

cretion of Court as to apportionment of costs. An 
appeal as to costs will lie from an appellate decree 
when the Court has exercised its discretion as to 
©costs arbitrarily, and not according to general prin- 


i 
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ciples. Khooda Bubsh v. Elahee Buksh , I S. D. A. A r . 
W. (1861), 23 >, and Assa Bam v. Kashmeere Bass, 
Agra , F. B., 90 , followed. Datjlat Bam v. Dtjrga 
Prasad . . . .X, L, R. 15 A 11. 333 

10. Power of Appellate Court 

— Civil Procedure Code (Act XI V of 1882), s. 
220. The power given by s. 220, Civil Procedure 
Code, to a Court to apportion costs in any manner 
it thinks fit, is subject to the controlling power of 
the Appellate Court. Gridhari Lai Boy v. Sundar 
Bibi , B. L. B. Sup. Vol. 496, Banchordas Vitfial - 
das v. Bai Kasi, I. L. R. 16 Bom. 676 , and Baidal 
Bam v. Durga Prasad , 1. L. R. 15 All. 333, re- 
ferred to. Tara Prosunno Mukharjee v. Satish 
Chandra Singh . . . 4 C. W. IS! . 90 

11. - Appeal as to 

costs — Alteration of lower CourCs costs on ap- 
peal. On an appeal by the defendant, on, among 
other matters, costs, the Appeal Court held that, 
even on the findings of the lower Court, the order as 
to costs should be materially altered in favour of the 
defendant. Suddasook Kootary v. Bam Chun- 
DER . . I. Ii. R. 17 Calc. 620 

12. Appeal as to 

costs — District Judge, jurisdiction of — Procedure. 
The plaintiff sued for possession of certain land in 
the Court of a Subordinate Judge of the second class. 
The Subordinate Judge returned the plaint for want 
of jurisdiction, and ordered the plaintiff to pay a 
separate set of costs to each of the defendants. The 
plaintiff appealed to the District Judge on the 
grounds, first, that the Subordinate Judge had juris- 
diction to entertain the plaint; and, secondly, that 
the order as to costs was improper. At the hearing 
of the appeal the plaintiff’s pleader abandoned the 
point of jurisdiction. Thereupon the District Judge 
held that the appeal would not lie simply on the 
question of costs. He therefore confirmed the Sub- 
ordinate Judge’s order : — Held, that the District 
Judge had jurisdiction to hear the appeal on the 
question of costs. Vastjdev Bamchandra v . 
Bhavan Jivraj . . I. L, R. 16 Bom. 241 

13. — — Appeal as to 

costs — Civil Procedure Code (XI V of 1882), ss . 220 , 
540, and 568 — Error of lower Court under mis- 
apprehension of fact and law. Where the original 
Court has made an erroneous order for costs under 
a misapprehension of fact and law, an appeal lies 
from such order under the Civil Procedure Code, 
although the appellant complains of nothing else 
but the order for costs so erroneously made. Ban- 
chordas Vithaldas v. Bai Kasi 

I. L. R. 16 Bom. 676 

Khusbal Sadashiv V. Pttnam Chand Jusrttbji 

X. I*. R. 22 Bom. 164 

14. Party improperly brought 

on the record as representative of deceased 
judgment-debtor— Civil Procedure Code, ss. 2, 

I 244, cl. (c), 540. One B D was made a party to an 
) application for execution of a decree as one of the 
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representatives of a deceased judgment-debtor. It 
had been decided in a previous suit that B D was not 
related to the judgment-debtor in such a manner 
that he could become his legal representative, and in 
this proceeding also he objected that he was not such 
representative, and his objection was allowed, and 
- the, ;.order .allowing it : remained unappealed and 
became final. The Court, however, while allowing 
the objection, did not give the objector his costs 
Held, that the objector did not, by being improperly 
brought into the execution-proceedings, lose his 
right of appeal, and further that he could, under the 
circumstances, appeal on the question of costs alone. ; 
’ Rishen Dayal v . Bank of Upper India 

I. L. R. 13 All. 290 | 

15. . - - Civil Procedure Code (Act j 


XIV of 1882), ss. 2, 588 -—Religious Endowments 
Act {XX of 1863), s. 18 — Order for payment of 
plaintiff 1 s costs out of the funds of the institution — 
Appeal on behalf of the institution. A suit having 
been instituted under Religious Endowments Act, 
1863, s. 14, bond fide in the interests of a Hindu j 
temple, the plaintiffs desired to withdraw the suit ; 
with liberty to sue again and an order was made per- j 
hutting them to; do so and directing that the costs be j 
paid from the funds of the institution : — Held, that j 
no appeal lay against the order as to costs. Rama- J 
kissoor Doss.ii v. Seiran o a Charlu 

I. L. K. 21 Mad. 421 j 

18* Appealable order. If an j 

order is itself appealable as affecting the jurisdiction j 
of the Court or the merits of the case, an appeal will j 
lie from that part of the order which relates to costs ; j 
but, as in the ease of decrees, in those cases, and j 
those cases only where the order is appealable, will ] 
an appeal lie against the direction as to costs, which j 
is ancillary to the order. Balkissen I) ass v. Luck- j 
mi put Singh . . . I. L. R. 8 Calc. 91 

17. Return of plaint— Juris- 

diction — Code of Civil Procedure, ss. 15 and 57. 
On the hearing of a suit in the Court of first 
instance, the Court came to the conclusion that 
the value of the property in dispute placed the 
claim beyond the jurisdiction of the Court ; the 
suit was therefore dismissed with costs. On appeal, 
this decision was reversed with costs, on the ground 
that the plaint ought to have been returned to the 
plaintiff for presentation in the proper Court. The 
defendant appealed to the High Court. Held, that 
the defendant ought to have been allowed his costs in 
both Courts, and that he was entitled to an appeal on 
that ground. Moshingan v. Mozari Sajad 

I. L, R. 12 Calc. 271 

' . 18 .: ; — Security for costs 

— Non-compliance with order for security — Appeal 
rejected — Application to restore appeal— Application 
refused. Held, , that no appeal will lie from an 
order refusing to re-admit an appeal which had 
been rejected under s. 549 of the Code of Civil 
Procedure on account of non-compliance with 
an order to furnish security for costs. Lekha v. 


Bhauna, I. L. It 18 All 101 f followed. Kuar- 
Balwant Singh v. ICuar Doulai Singh , L. It 13' 
I. A. 57, distinguished. Firozi Beg am v. Abdul. 
Latif Khan (1908) , IKE. 30 All. 143 


9. DECREES. 

Order returning plaint- 


¥ 1 . 

Civil Procedure Code , 1877, s. 540 — Decree , form of. 
The plaintiffs, the widow and the son, respectively,, 
of N, deceased, claimed immoveable property in- 
herited from his father by N, and also immoveable 
property which had devolved upon N from his 
brother, who had predeceased him, and mesne pro* 
fits of such properties. The C6urt of first instance, 
finding that the claim to the former property was 
admitted and that to the latter was not denied, but 
resisted as barred by s. 13 of Act X of .1877, and hold- 
ing it not to be so barred, made a decree returning 
the plaint to the plaintiffs that they might, after 
correcting it, file it either in the Revenue Court in 
regard to the profits of the former property, or in the 
Civil Court for possession of the latter property. 
Held, that, although the claim of the plaintiffs was 
not either decreed or dismissed, yet as the right and 
title asserted by them to such properties was impli- 
citly recognised by such decree, the defendants were 
entitled to appeal from if. Behabi R hag at v. 
Begam Bibi . . . L L. B, 3 AIL 75 

2. ____ — - Order dismissing a suit 
— Civil Procedure Code, 1882 , 88. 2 and 186— 

<c Decreet 7 An order dismissing a suit under 
s. 136 of the Civil Procedure Code, 1882, is a decree 
under the definition contained in s. 2 of the Code, 
and as such is appealable. Mansingji ;^. , Mehta: 
Hariharam Narharram I. L. R * 19 Bom. 307' 

3. , Order dismissing suit as not . 

properly brought — 'Right of appeal The 
plaintiffs in this suit claimed, as the heirs of G, 
possession from the defendants of certain lands 
which G had mortgaged to the defendants, alleging 
that the mortgage-debt had been satisfied from the 
usufruct. The defendants denied the title of the 
plaintiffs to redeem, asserting also that the mortgage 
debt had not been satisfied. The Court of first in- 
stance held that the plaintiffs were entitled to re- 
deem, but dismissed the suit on the ground that the 
mortgage-debt had not been satisfied. Held, that 
the defendants were entitled to appeal, the ease of 
Pan Kooer v. Bhugwunt Kooer, 6 N. IF. 19, not 
being applicable to this case. Ram Gholam v. 
SheoTahal . . . I.L.R.1 AIL 286- 


4. 


Right of ap- 


peal. M sued K and J to enforce aright of pre- 
emption in respect of property which he alleged 
K had sold to J. K denied that she had sold such 
property to X J set up as a defence that M had 
waived his right of pre-emption. The Court of first 
instance dismissed the suit on the ground that the- 
alleged sale had not taken place. J then appealed. 



DIGEST OF CASES. 


APPEAL — contd. 


APPEAL — contd. 

9. DECREES — contd. 

to the High Court, making K the respondent. Held, 
that neither the appeal from the original decree in 
the suit nor the appeal from the appellate decree 
therein was admissible. Jumna Singh v. Kama- 
eunnissa . . . I. L. R. 8 All. 152 

5 # . Order on death of party 

Death of sole defendant — Survival of cause of 

action — Legal representative — Civil Procedure Code , 
Act X of 1877 , 88. 368, 372— Limitation Act (XV of 
1877), Sch. I f, Art. 171b. In a suit for the recovery 
of land against a sole defendant, the latter died 
before the hearing. Sixty- three _ days after the 


sentatives of a deceased sole plaintiff- appellant to 
enter his name in the place of such appellant on the 
record, on the ground that such application had not 
been made 


r ithin the time limited bv law, and pass- 
ed an order that the suit should abate. Held, that 
the order of the Appellate Court, passed under the 
first paragraph of s. 366 of Act X of 1877, not being 
applicable under cl. 18, s. 588 of that Act, nor being 
ms of s. 2 from which a second 
not applicable. Ahmad Ata 


appeal would lie, was 
v. Mata Badal Lal 

11, Abatement, order of '—Civil 

Procedure Code, s. 366— Legal representative 
of a deceased, emission to apply by, within sixty 
days — Procedure — Limitation. An order made 
under s. 366 of the Civil Procedure Code (Act XIV 
of 1882) that a suit do abate, being virtually a 
decree within the meaning of s. 2, is appealable. 
BHIKAJI RAMCHANDRA V. PURSHOTAM 

I. L. R. 10 Bom. 220 

12, . — Order for abate- 

ment of suit — Civil Procedure Code, 1882, s. 366. 
No appeal will lie from an order under the first 
paragraph of s. 366 of the Code of Civil Procedure, 
such order neither amounting to a decree nor being 
specifically appealable under s. 588. Bhikaji Ram - 
chandra v. Purshoium , L. L. R. 10 Bom. 220, dissent- 
ed from. Hamida Bibi v. Ali Husen Khan 

I. L. R. 17 All 172 

See Subbayya V. Saminadayyar 

I. L. R. 18 Mad. 480 

13 , _ Order dismissing applica- 

tion to be brought on the record as repre- 
sentative of deceased party — Civil Procedure 
Code , 1882, ss. 2 and 372. An appeal will lie from 
an order dismissing an application under s. 372 of 
the Code of Civil Procedure to be brought upon a 
record as representative of a deceased party, such 
order being a decree within the meaning of s. 2 of 
the Code. Indo Mati v. Gaya Prasad 

I. L. R. 19 AIL 142 

14, Order dismissing applica- 

tion to be made party as representative— 
Civil Procedure Code ( Act XIV of 1882), ss. 2, 372, 

I 688, cl. 21. An order disallowing an application of a 
person under s. 372, Civil Procedure Code, to be 
made a party defendant as assignee of a defendant 
is not a decree within the meaning of s. 2 of the 
Civil Procedure Code, and no appeal lies against 
such an order. Indo Mati v. Gaya Prasad, L L. R, 


i Abidunnissa Khatoon v. 

I. L. R. 2 Calc. 327. 

I. L. R. 8 Gale. 709 note 

. I. L. R. 3 Calc. 708 
2 C. L. R. 278 

under 
No appeal lies 

| 210, Act VIII of 1859, 

refusing application of decree-holder to execute de- 
cree ag* ‘ ' ’ w 

against whom the decree 
Ali Khan v. Sadda Brut Pershad 

W. R. 1884, Mis. 35 

9, _ Order refusing to issue 

notice to representatives — Civil Procedure 


S, . Order 

s. 210, Civil Procedure Code, 1859. 
from an order passed under s. 2" ?, 


gainst legal representatives of the person 
was passed. Lootfur 
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19 All 142 , distinguished and explained. Lalit 
Mohan Roy v. Shebock Chand Chowdhry 

4 C. W. 1ST. 403 

15. Order rejecting application 

by assignees of interest in suit to be allowed 
to appeal against the decree — Civil Procedure 
Code , 1882 , ss . 372, 588. A defendant, pending the 
suit, made an assignment of his interest therein. 
No application was made by the assignees or the 
assignor to have the assignees brought on the record, 
and the suit was decided ex-parte to the detriment of 
the assignees. The assignees filed a memorandum 
of appeal, claiming that they were entitled to file an 
appeal under the circumstances set forth in their 
memorandum. The Court apparently, treating 
this memorandum as an application under s. 372 
of the Code of Civil Procedure, dismissed it. Held, 
that an appeal would lie from the order of dismissal 
as from a decree. Indo Mali v. Gaya Prasad, I. L. 
E. 19 All 142, followed. Moti Ram v. Kundan 
Lal . . . . I. L. R. 22 All. 380 

18. Order refusing execution 

of decree simultaneously against person 
and p r operty — Code of Civil Procedure ( Act X 
of 1877), ss. 2 and 2,30. An order under s. 230 of 
Act X of 1877 by a Court executing a decree refusing 
an application to execute it at the same time against 
the person and property of the judgment- deb tor 
being a 4 4 decree 5 5 under s. 2 of the Act, an appeal 
lies against such order, and the Appellate Court is 
bound to consider whether the lower Court has pro- 
perly exercised the discretion vested in it by s. 230 of 
that Act. Chena Pemaji v. Ghelabhai Narandas 
I. L. R. 7 Bom. 301 

17. Order directing the release 

of judgment-debtor— Civil Procedure Code { Act 
XIV of 1882), ss. 2, 244 , 33 7. A judgment-debtor, 
who had been arrested in execution of a decree of a 
District Munsif, made an application for his release 
under Civil Procedure Code, s. 337 {a), and his appli- 
cation was granted : — Held, that an appeal lay 
against the order granting the application.’ Abdul 
Rahman v. Mahomed Kassim 

I. L. R. 21 Mad. 29 

2B* Security for costs, order 

rejecting appeal in default of— Civil Procedure 
Code, ss. 2, 549. An order under s. 549 of the Civil 
Procedure Code rejecting an appeal because security 
has not been furnished as directed under that section 
is a 44 decree” within the meaning of s. 2, from 
which an appeal will lie. Siraj-ul-Huq v. Kha- 
dim Husain . , . I. L. R. 5 All. 380 

19* — ^ Order disallowing objec- 

tion to execution — Civil Procedure Code, 1877, 
ss. 2, 246— Order in execution of decree. An order 
made in the execution of a decree disallowing the 
objections taken by the judgment-debtor to execu- 
tion of the decree being taken out by a transferee by 
assignment of the decree, being the final order in a 
judicial proceeding, and therefore a 44 decree ” 
within the meaning of s. 2 of Act X of 1877, is 
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appealable under that Act. Thalcar Prasad v. 
Ashan AM, I. L. E. 1 All. 668, followed. Murlx 
Dhar v. Pursotam Das . I. L. R. 2 All. 91 

20. Order dismissing suit in its 

present form — Civil Procedure Code, 1877, ss. 2, 
13, 540 — Judgment. The plaintiff in this suit sued 
for the possession of certain land, on the ground 
that he was the owner thereof in virtue of a purchase 
from N. The defendants claimed such land as own- 
ers, on the ground that it was included in a certain 
garden which they had previously purchased at a 
sale in the execution of a decree against N, and they 
also claimed it on the ground that they were lessees 
thereof under a lease from N, the term whereof had 
not expired. They also set up as a defence to the 
suit that it had been finally determined in a former 
suit between themselves and N, whom the plaintiff 
represented, that such land was included in such 
garden, and that consequently their title to such 
land as owners could not be questioned in the pre- 
sent suit. The Court of first instance held that such 
land was not included in the defendants’ garden, 
and they were not the owners of it, but that they 
could not be ejected from it, as they were in posses- 
sion under the lease, which had not expired, and 
that the question whether such land was included 
in the defendants’ garden, and they were the owners 
of it, was not res judicata. It made a decree dis- 
missing the suit in these terms : 4 4 Ordered that 
the plaintiff’s claim as it stands at present be 
dismissed.” Held (Straight, J., dissenting), that 
the defendants were entitled, under s. 540 of Act 
X of 1877, to appeal from such decree. Bachman 
Singh v. Mohan . . I. L. R. 2 All. 407 

21. ' Order in execution of de- 

cree — Civil Procedure Code , 187:7, ss . 2, 3, 244, 584, 
588 (j) — Execution of decree— Appeal from order— 
— Act VIII of 1859 — Repeal — Pending proceed- 
ings — Act I of 1868, s. 6. The Court executing a 
decree for the removal of certain buildings made an 
order in the execution of such decree directing that a 
portion of a certain building should be removed, as 
being included in the decree. On appeal by the 
judgment- debtor, the lower Appellate Court on the 
22nd September 1877, reversed such order. Held, 
per Pearson, J., on appeal by the decree-holder 
from the order of the lower Appellate Court, that 
the lower Appellate Court’s order, being within the 
scope of the definition of 4 4 decree ’ ’ in s. 2 of Act 
X of 1877, was appealable under s. 584 of that Act, 
as well as under Act VI|I of 1859, notwithstanding 
its repeal, in reference to s. 6 of Act T of 1868.,, .'"The 
Full Bench ruling in Thakur Prasad v. Ahsari AM, 
I . L. R. 1 All. 60S, followed. Held , per Stuart, 
C.J., dissenting from the Full Bench ruling in 
Thakur Prasad v. Aksan AM, that a second appeal 
in the case would nob lie. Uda Begum v. Imam- 
ud-din . . I. L. R. 2 All. 74 

22. — — — - — Order refusing to file in 
Court agreement to refer to arbitration-*- 
Civil Procedure Code , 1877, ss, 28, 623 — 44 Decree 
Held by the Full Bench (Oldfield, J dissenting). 
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tha*t an order refusing to file in Court an agreement 
to refer to arbitration is not appealable. Per Old- 
field, J ., that such an order is appealable. Janlci 
Tewari v. Gay an Tewari , 1. L. R. 3 All. 427 , 
distinguished by Stuart, C.J., and followed by 
Oldfield, J. Daya Hand v. Bakhta war Singh 
I. L. R. 5 All. 333 

23. Agreement to refer — Civil 

Procedure Code , 1882 , ss. 523 , 540 — Decision 
thereon is a decree — Right of appeal. In a suit 
to file an agreement to refer a matter to arbitra- 
tion, a decision was passed refusing a reference on 
the ground that the agreement to refer was not 
proved. On the plaintiff appealing against such 
refusal : — Held, that a decision passed under s. 523 
of the Code of Civil Procedure is a decree, and an 
appeal lies therefrom under s. 540 of the Code. 
Decision of Oldfield, J., in Daya Nand v. Bakhta - 

j war Singh, I. L. R. 5 All. 333, approved. Gowdu 

Magata v . Gowdu Bhagavan 

I. L. R. 22 Mad. 299 

24. Order rejecting memoran- 

dum of appeal — Civil Procedure Code, ss. 
254(c), 582, 622 — “ Decree .” An order rejecting a 
memorandum of appeal as barred by limitation is a 
‘ ‘ decree ’ 5 within the meaning of s. 2 of the Civil 
Procedure Code. Gajraj Singh v. Bhagwant Singh, 
Weekly Notes, All., 1883, 255, and Dianatullah 
Beg v. Wajid Ali Shah, 1. L. R. 6 All 438, dis- 
tinguished. Gulab Rai v. Mangli Lal 

I. L. E. 7 All. 42 

25. Order directing accounts 

to be taken — Civil Procedure Code, 1882, s. 2 — 
Interlocutory order. In a suit for a share of the cost 
of a party-wall built by the plaintiffs, who, and also 
the defendant, were adjoining owners of plots of 
land under the Government for building, portion of 
the agreement being that all disputes as to the cost 
and maintenance of party- walls were to be settled 
by the Government Purveyor, whose decision was 
to be final — the Judge, Scott, J., on 11th December 
1882, decreed that the defendant was liable to pay 
half whatever sum the Government Surveyor 
might certify to be due for the cost, and that the 

j defendant was entitled to set off, in the calculation 

of what was due from him, the cost of any work or 
materials which the Government Surveyor might 
find had been contributed by him : and the case 
was thereupon adjourned for the certificate of the 
Government Surveyor. The Government Surveyor 
subsequently gave his certificate as to the cost 
of the unused portion of the said wall, but stated 
that on the evidence before him he was unable to 
decide as to the ownership of the foundations, etc., 
of the wall. The case came on again before 
Scott, J., who decided to take evidence on the 
points left undetermined by the Government 
Surveyor. Witnesses were accordingly examined, 
x and on 11th December 1883, the Court disallowed 
the defendant’s claim of set-off, and gave judgment 
for the plaintiff for half the sum certified by the 
Government Surveyor as the cost of the disputed 
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part of the wall. The defendants appealed. Held, 
that the decree of the 11th December 1882 w r as not a 
decree or an “ order directing accounts to be taken” 
within the meaning of s. 2 of the Civil Procedure 
Code (XIV of 1882), and that the defendants, 
although they had not filed an appeal against it 
within the period allowed by the Limitation Act, 
were entitled to appeal against it when appealing 
against the decree of 1 1th December 1883. Coverji 
Luddha v. Morarji Punja 

I. L.R.9 Bom. 183 

28. Order rejecting appeal as 

barred — Civil Procedure Code , 1 882, ss. 2 , 540 — 
Presentation of appeal beyond time. The plaintiff’s 
claim to redeem certain lands was rejected by a 
Subordinate Judge on 21st December 1882. On the 
1st February 1883, the plaintiff, who was an agricul- 
turist, presented an application for review to the 
Special Judge appointed under the Dekkhan 
Agriculturists’ Relief Act. His application was 
rejected by that Judge, who was of opinion that 
the plaintiff’s remedy lay in an appeal to the District 
Judge. The plaintiff was not informed of the re- 
sult of his application to the Special Judge until 
the following May, at which time the Court of the 
District Judge was closed for vacation. On the 
3rd June 1883 he presented an appeal on the 
opening of the District Court. The District 
Judge dismissed the appeal as barred by limita- 
tion. On appeal to the High Court, a preliminary 
objection being taken that a second appeal would 
not lie : — Held, that the order of the District Judge, 
having the force of a decree within the meaning of 
s. 2 of the Civil Procedure Code, Act XIV of 1882, 
was appealable under s. 540 of the Code. Raghu- 
NATH GOPAL V. ISflLU NaTHAJI 

I. L. R. 9 Bom. 452 

27. —— — — Order allowing purchaser 
of decree to execute it — Civil Procedure Code, 
1882, ss. 2, 232, 244. On an application under s. 232 
of the Civil Procedure Code by the purchaser of a de- 
cree to be allowed to execute it, two of the judgment- 
debtors objected that the purchaser was benami for 
the other judgment-debtor, and that they had paid 
off the decree to the original decree- holder. The 
Munsif found both objections against them, and 
allowed the purchaser to execute the decree. Held, 
that the question was one between the parties to 
the suit or their representatives relating to the 
execution, discharge, or satisfaction of the decree, 
and that the decision of that question was a decree 
under ss. 2 and 244 of the Code and therefore 
appealable, and a second appeal lay therefrom to 
the High Court. Afzal v. Ram Kumar Bhudra 

I. L. h. 12 Calc. 810 

28. Order by Appellate Court 

directing that the plaint be returned — Civil 
Procedure Code ( Act XIV of 1882), s. 2., The 
plaintiff sued in the Court of the District Munsif to 
recover his share of family property. The amount 
of the property exceeded, but the amount of the 
share claimed was within the pecuniary limit of the 
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jurisdiction of the District Munsif, who passed a 
decree for the plaintiff. On appeal it was held that 
the suit was not within the jurisdiction of the Court. 
The decree accordingly was reversed, and it was 
ordered that the plaint be returned for presentation 
to the proper Court. The plaintiff preferred this 
second appeal to the High Court : — Held, that the 
lower Appellate Court had not passed a decree 
within the meaning of the Civil Procedure Code, s. 2, 
and that plaintiff’s remedy was not by way of a 
second appeal, but he should have proceeded under 
Civil Procedure Code, s. 588. Chinn asami Pillai 
v, Karupfa Udayan . I. Xj. R. 21 Mad. 284 

(Contra) Bxndeshrx Char-bey v. Nanda 

I. Xj. R, 3 All. 458 

Order under s. 18 of Act 


XX of 1888 granting leave to institute a 
suit — Bengal, N.-W. P. and Assam Civil Courts 
Act XII of 1887, s. 20. An order passed under s. 18 
of Act XX of 1863 granting leave to institute a suit 
is not a * 4 decree ’ 5 under the Civil Procedure Code, 
and is not an appealable order. In a suit to have 
the defendants removed from the office of shebaits 
of an endowment, in which, should leave to institute 
it had been obtained under s. 18 of the Act, it was 
contended that, having regard to the provisions of s. 
20 of Act XII of 1887, an appeal to the High Court 
lay from that order : — Held, that s. 20 of Act XII of 
1887 was intended only to define the Court to which 
an appeal lies from a decree or order of a District 
Judge, and was not intended to define the right of 
appeal of the class of decrees or orders from which 
appeals shall lie, and that no appeal lay from the 
order passed under s. 18 of Act XX of 1863 granting 
the plaintiffs leave to institute the suit. Protap 
Chandra Misser v. Brojonath Misser 

I. X», E. 19 Calc. 275 


Order refusing leave to 


sue — Act XX of 1863, s. 18 — Decree — Civil Proce- 
dure Code, 1882 , s, &. An order refusing leave to 
institute a suit under s. IS of Act XX of 1863 is 
not a 4 ‘ decree ” within the meaning of s. 2 of the 
Civil Procedure Code, and is not appealable. Kazem 
Ali if. Azem Ali Khan I. Ii. R. 18 Calc. 382 
In re Venkateswara , 1. 1*. R. 10 Mad. 98 I 
■ See Anonymous case I. L, R. 10 Mad. 88 note ; 

,0 Delrrs Banco Beg am v . Abdoor Rahman 

21 W. R. 368 | 

; si, ~ Order rejecting plaint— ; 

Civil Procedure Code, $s. 2, 53, 54, 442 — Decree, ; 
what it includes. 8 . 442 of the Civil Procedure j 
Code refers to a ease where the plaint on the face f 
of it appears to have been filed by a person who j 
was a minor. Where in a suit the plaintiffs describ- j 
ed themselves as adults, and on the objection of the j 
defendants an issue was raised and enquired into on 
the question of age : — Held, that the order passed j 
under the circumstances, although it professed to 
have been made under s, 442 of the Procedure Code, 
must be treated as one rejecting the plaint or dis- 


missing the suit, on the ground that the suit was 
instituted by persons who were established on the' 
evidence to be minors, and was appealable as a 
decree within the meaning of s. 2 of the Code. The 
words 44 rejecting the plaint J J in s. 2 are not limited 
to the oases provided for in ss. 53, 54. Beni Ram 
Bhrtt v. Ram Lae Dhukrt 

I.L.R. 13 Calc. 189 


Order allowing withdrawal 

of suit, with leave to bring fresh one — 
Civil Procedure Code, ss. 373 , 582. Where, on ap- 
peal from a decree dismissing a suit, the Appellate 
Court, being of opinion that the plaint was inform- 
ally drawn and its allegations regarding the cause of 
action not sufficiently specific, gave the plaintiff per- 
mission under s. 373 of the Civil Procedure Code 
to withdraw the suit with leave to institute a 
fresh one : — Held, that the order of tho Appellate 
Court was a 4 4 decree 5 ’ within the meaning of the 
Civil Procedure Code, and afforded a proper ground 
of second appeal to the High Court. Ganga Ram 

Data Ram . . I. L. R. 6 AIL 82 

33 . Order permitting with- 

drawal of suit— Civil Procedure Code (Act 
XIV of 1882), ss. 2 , 373, and 588. An order made 
by an Appellate Court under s. 373 of the Civil Pro- 
cedure Code, giving permission to withdraw a suit 
with liberty to bring a fresh one, is not a decree 
within the meaning of s. 2 , and is not appealable. 
Ganga Bam v. Data Bam, I. L. B. 8 All . 82, dis- 
sented from. Kalian Singh v. Lelchraj Singh , 
I. L. B . 6 All. 211, approved of. Jogodindro 
Nath v. Sargt Sundari Debi 

I. L. R. 18 Gale. 322 


Dick v. Dick 


1 1*. R. 15 AH. 160' 


Rama Kissoor Dossti v. Sriranga Ohaeltt 

I. L. R. 21 Mad. 421 


Civil Procedure 


Code , 1882 s. 373. An order under s. 373 of the 
Code of Civil Procedure allowing a plaintiff to with- 
draw his suit with leave to bring another suit on 
the same cause of action is not appealable, being 
neither one of the orders specified in s, 588 nor a 
decree within the meaning of s. 2 of the said Code* 
Kalian Singh v. Lelchraj Singh, "I. L.-'H, 6'AU. : 
211, and Jogodindro Nath v. Sand Sundvri Debt, 
L L. B. IS Calc . 322 , followed. Ganga Ram v. 
Data Bam, L L. B. 8 All. 82, dissented from. 
Jagdesh Chaudhri v. Tulshi Chardhex 

I. L. B. 16 AIL 19* 

Genda Mal v. Pirbhu Lal 

I, L. R. 17 All, 97 

35. — - Appeal from 

order setting aside the order of withdrawal and 
dismissing the suit— Civil Procedure Code (Act 
XIV of 1882), ss. 2 , 373 , and 588 * An order 
under s. 373 of the Civil Procedure Code giving 
permission to withdraw a suit with liberty to bring a 
fresh one, is not a 4 4 decree 9 ’ within the meaning of 
s. 2 of the Code, and is not appealable. If, however* 
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such an order is appealed from, and the lower Appel- 
late Court sets aside the order and dismisses the suit, 
then the order of the lower Appellate Court is a 
4 4 decree 5 ’ within the meaning of s. 2 of the Code, 
and is appealable. Jogodendro Nath v. Sand Sun- 
dun Deli, I. L. JR. 18 Calc. 322 , followed. Abdul 
Hossein v. Kasi Sahtt . I. L. R. 27 Gale. 302 

4C.W.I, 41 

30. Order rejecting applica- 

tion under Civil Procedure Code, s. 44, 
rule (a), and returning plaint — Civil Proce- 
dure Code , •?. 44, ride (a), and s . 2 — “Decree.” 
No appeal lies under any of the provisions of s. 588 
of the Civil Procedure Code from an order under 
s. 44, rule (a), rejecting an application for leave to 
join another cause of action with a suit for the reco- 
very of immoveable property, In a plaint filed in 
the Court of a Subordinate Judge the plaintiff claim- 
ed to recover possession of a house, together with 
some grain which was stored in it. The plaintiff 
applied to the Subordinate Judge for leave, under s. 
44, rule (a), of the Civil Procedure Code, to join the 
claim for grain with the claim for possession of the 
house. The Subordinate Judge refused leave, and 
returned the plaint, with directions that the plaintiff 
should institute two suits for recovery of the house 
and the grain, respectively, in the Court of the Mun- 
sif. Held, that the Subordinate Judge’s order was 
substantially an order rejecting the plaint on the 
ground that the plaintiff had joined a cause of action 
with a suit for recovery of immoveable property ; 
that although this might have been a misapplication 
of s. 44, rule (a), of the Code, its effect was to reject 
the plaint ; that such an order was a decree with re- 
ference to the definition in s. 2, and was appealable as 
such to the District Judge ; and that therefore a 
second appeal lay in the case to the High Court, and 
that Court was not competent to interfere in revision 
under s. 622. Bandhan Singh v. Solhu 

I. It. E. 8 All. 191 

37. — Order directing commis- 
sion of p ar tition — Civil Procedure Code, 1882 , 
ss. 2, 396 — Decree for 'partition — Appealable order. 
Where an Appeal Court made a decree or order 
directing a commission to issue directed to an Amin 
to make a partition of certain property into certain 
specified shares and to allot the shares to the parties 
to the suit : — Held, that such order amounted to a 
decree within the meaning of s. 2 of the Code of 
Civil Procedure, and that, though called a decree, 
it was in fact an order in the terms of s. 396 of the 
Code, and was a proper order to make. Bepin 
Behapj Modttck v. Lal Mohtjn Chattopadhaya 

I. L. B. 12 Calc. 209 

38. — Order in partition suit 

leaving proceedings to be taken in execu- 
tion of decree — Civil Procedure Code (Act XIV 
of 1882), ss. 2 and 396 - — Order for partition in 
execution of decree . An order under s. 396 of the 
Code of Civil Procedure declaring the rights of the 
parties in a partition suit, but leaving their shares 
to be determined in execution of the decree, is a 


APPEAL — contd. 
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4 4 decree 5 ’ within the meaning of s. 2 of the Code, 
and an appeal therefore lies from such order. 
In the matter of the petition of Bhola Nath Dass. 
Bhola Nath Dass v. Sonamqni Dasi 

1, L. B. 12 Calc. 273 

89. - Civil Procedure 

Code (Act XIV of 1882), ss. 2 and 396. The pro- 
ceedings contemplated by s. 396 of Act XIV of 1882 
are proceedings in a suit before decree, and in order 
to enable the Court in that suit to determine exactly 
the terms of that decree. Where those proceedings, 
however, were left to be taken in execution of the 
decree, the High Court, treating it as an error in 
point of form, and without deciding whether or not 
an objection, if it had been taken, would have been 
fatal to the proceedings, dealt with the case in the 
same way as was done in Gyan Chunder Sen v. 
Doorga Churn Sen, I. L. P. 7 Calc. 318, regarding 
the further proceedings taken after decree declaring 
the rights of the several parties as proceedings to 
obtain a decree on further consideration. Where in 
a partition suit an order was made in the course of 
such proceedings by which the position of some of 
the parties to the suit was determined, but no 
declaration was made of the exact rights of each of 
the parties : — Held , that it was a mere interlocutory 
order, and no appeal would lie from it. Semble : 
Such an order is not a decree within the terms of s. 
2, Act XIV of 1882. Bhola Nath Dass v. Sonamoni 
Dasi, I. L. Pi. 12 Calc. 273, distinguished. Bhoobxjn 
Moyi Dabea v. Shurut Sundery Dabea 

I. L. B. 12 Calc. 275 

40. Order declaring the rights 

of parties to a partition in certain specific 
shares — Civil Procedure Code (Act XIV of 1882), 
ss. 2, 396 — Partition suit. Held by the Full Bench 
(Prinsep, J., doubting), that an order in a suit 
for partition, which declares the specific rights 
of the £>arties and the property to be partitioned, 
decides that the suit must be decreed, as after such 
an order the suit could not be dismissed by the Court 
by which it was made, and is therefore an order 
which adjudicates upon the rights claimed and the 
defence set up in the suit, and which, as far as the 
Court expressing it is concerned, decides the suit 
within the definition of a decree in s. 2 of the Civil 
Procedure Code, and is therefore appealable as a 
decree. Dulhin Golab Koer v. Radha Dulari 
Koer . . . I. L. B. 19 Calc. 463 

41. Provisional decree — Suit 

for partition — Form of decree — Civil Procedure 
Code (1882), ss. 2, 215, 215 A, and 540. In a suit for 
partition of family property a decree was passed de- 
claring the share to which the plaintiff and some of 
the defendants were entitled in the family property,, 
but reserving all other questions involved in the 
suit : — Held, that the decree was a provisional decree 
and was subject to appeal, but that it was irregular 
in form in that it should have contained declarations 
as to all the rights and liabilities which had been 
adjudicated on, and directions as to the accounts 
and inquiries remaining to be taken and made.. 
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Krishna samx Ayyangar v. *Rajagopala Ayyan- 
GAR .... I. L. R. 18 Mad. 73 

42. Order declaring the rights 

of parties to a partition suit in certain 
specific shares— Civil Procedure Code , 1882, ss. 2 
and 591. In a suit for partition the Court of first 
instance (the Munsif), on the 28th of February 1893, 
passed the following order : — Plaintiff is entitled 
to a nioietv of the lands described in the plaint and 
to a decree thereto. The lands set out in the plant 
will, therefore, be divided into two equal shares by a 
Civil Court Amin, and when that is done, one of 
these shares will be decreed to plaintiff with costs of 
the suit.” On the 30th June 1893, the Munsif de- 
creed the suit in accordance with the report of the 
Amin. On the 11th August 1893, the defendants 
filed an appeal from the final decree to the District 
Judge, and questioned the legality of the order of the 
28th February 1893: — Held , that the order of the 
28th February 1893, declaring the rights of parties 
to a partition in certain s pecific shares, was a decree 
within the meaning of s. 2 of the Code of Civil Pro- 
cedure, and therefore appealable. Dulhin Golah 
Koer v. Radha Dulari Koer, 1. L. R. 19 Calc. 463, 
followed. Tbe defendants, not having filed an 
appeal from that order within thirty days from its 
date (see Art. 152 of Sch. II of the Limitation Act), 
were not at liberty to question the correctness of the 
said order, an appeal from it being then barred by 
limitation. Roloeam Dey v. Ram Chundea Dey 

I. L. B. 23 Calc. 279 

43. — — Order appointing commis- 

sion to effect partition after preliminary 

dee tee— Interlocutory order — Effect of not appeal- 
ing from order — Civil Procedure Code ( 1882 ), ss. 2, 
244, and 591. Held by the majority of the Full 
Bench (O’Kinealy, Macfherson, Trevelyan, and 
Banerjee, JJ.), that an order passed in a suit for 
partition, subsequently to the preliminary decree 
appointing a commission to make the partition, is 
not an order in execution, and, therefore, is not 
appealable under s. 244 of the Civil Procedure Code. 
It is an interlocutory order pending the suit which 
has not been finally decided ; and the appellant may 
take objection to it in an appeal against the final de- 
cree. Maclean, C.J., thought it unnecessary under 
the circumstances to decide the point, Jogodi- 
SHtJi-iY Debea v . Kailash Chuxdra Lahiry 

I. L. R. 24 Calc. 725 
1 C. W. 3ST. 374 

44. — Order directing accounts 

to be taken — Civil Procedure Code (1882), ss. 2 
and 591 — Suit for dissolution of partnership and 
an account — Omission to appeal from preliminary 
order — Limitation. The right of appeal given by 
Act XII of 1879 in making an order directing 
accounts to be taken within the definition of a decree, 
and thus giving an appeal in a preliminary stage 
of a suit for dissolution of a partnership, did not 
alter the existing law, which allowed an appeal 
against such an order on the termination of the 
trial, that is, in the final decree, in a suit for 


9. DECREES — contd, 

dissolution of partnership and an account, the Mun- 
sif, on the 25th April 1893, passed an order declaring 
the shares of the parties and directing them to 
render accounts, stating that 1 4 this must be done 
I within fifteen days from this date, after which the 
final order will be passed,” and referred the case to a 
Commissioner to take the accounts. On the 31st 
May 1893, the Munsif decreed the suit, and made 
defendants Nos. 1 and 2 liable to pay certain 
sums of money in accordance with the report of the 
Commissioner. On the 14th July 1893, defendant 
No. 1 filed an appeal to the District Judge, in which 
he questioned the correctness of the preliminary 
order of the Munsif making him liable as a partner. 
Held, that the order of the District Judge, allowing 
the plea of defendant No. 1 and finding that he was 
not a partner, was right, though no appeal against 
I the preliminary order had been filed within the 
I period of limitation. Biswa Nath Chaki v. Bani 
! Kanta Dtjtta . . I. L*. R. 23 Calc. 406 

45. Order by Appellate Court 

remitting ease to Original Court to pass 
decree upon award — Civil Procedure Code (Act 
XIV of 1882), s. 2. An appeal was preferred 
against a decree of an Original Court dismissing a 

| suit, and the Appellate Court sent the case back for 
;■ the purpose of certain evidence being taken, and 
certified to it. Pending that being done, the 
parties applied to tbe Appellate Court to refer the 
! case to arbitration, and that Court referred that 
application to the original Court for disposal, 
although the case was still pending on its ow r n 
file for disposal. Subsequently another application 
was made to tbe Original Court to refer the ease to 
arbitration, and on the 10th May the record was 
sent to the arbitrator with directions to submit bis 
award within seven days. On the 12th September, 
as the award had not been sent in, the Original 
Court passed an order recalling the record, and 
subsequently the award of the arbitrator, dated 
the 12th September, was filed. The Original 
Court thereupon forwarded the record to the 
Appellate Court for its decision. Objections 
were taken to the award, but overruled, and. the 
Appellate Court passed an order directing the case 
to be sent back to the Original Court, with orders to 
pass a formal decree in accordance with the award 
of the arbitrator. ■ Held, .that a second appeal "lay. 
against the last- mentioned order, inasmuch.. as : ; it 
amounted to a decree under the provisions of s, 2 
of the Civil Procedure Code. Biiog wan . ' Das 
Marwari tv Ncni> Lall Sein 

L L. R. 12 Calc, 173 

46. - Order disallowing objec- 

tions by defendant— <7 / vil Procedure Code , 
1882, ss. 586, 584. Where a portion of the plaintiff’s 
claim was disallowed by the first Court, and the 
plaintiff appealed to the Subordinate Judge from the 
portion of the decree which refused part of his claim, 
and the defendant filed a memorandum of objections 
under s. 561 of the Civil Procedure Code, the Judge 
decreed the plaintiff’s appeal and disallowed the 
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defendant’s objections : — Held, in an appeal by the j 
defendant on a preliminary objection taken by the 
respondent, that a second appeal lay from so much 
of the decree of the Subordinate Judge as disal- 
lowed the objections filed by the appellant under 
s. 561 of the Code of Civil Procedure. Ganapati v. 
Sitharama . . . I. L. E. 10 Mad. 292 

47. Civil Procedure Code, 1882, 

ss. 232, 244 — Assignment of decree — Validity of 
transfer — Registration of transfer. The holders of 
a decree for the sale of mortgaged property trans- 
ferred the same to M by instruments which were 
registered at a place where a small portion only of 
the property was situate. Subsequently M 
transferred the decree to other persons, and the 
co- transferees applied, under s. 232 of the Civil 
Procedure Code, to have their names substituted 
for those of the original decree- holders. The 
judgment- debtor opposed the application on the 
grounds that ill’s name had not been substituted 
for the names of the original decree-holders who 
had transferred to him, and that the transfers to 
M were inoperative, as the instruments of transfer 
had not been registered at the place where the 
substantial portion of the mortgaged property 
was situate in accordance with s. 28 of the Registra- 
tion Act (III of 1877). It appeared that no notice 
had been issued to M under s. 232 of the Civil 
Procedure Code ; that he was dead; and that his 
legal representatives had not been cited as required 
by law. The application was allowed by the Courts 
below : — Held, that the matter involved questions 
arising between the parties to the decree or their 
representatives within the meaning of s. 244 (c) of 
the Code, and that the order allowing the application 
was, therefore, a decree within the definition of s. 2, 
and was appealable as such. Gulzari Lal v. 
Daya Ram . . . I. L. R. 9 All. 40 

48. Civil Procedure Code, ss. 

244, 411 — Application by Collector in pauper suit 
— Court- fees , recovery of, by Government — Question 
between parties to suit Held, that a Collector 
applying on behalf of Government, under s. 411 of 
the Civil Procedure Code, for recovery of Court-fees 
by attachment of a sum of money payable under a 
decree to a plaintiff suing in forma pauperis, might 
be deemed to have been a party to the suit in which 
the decree was passed, within the meaning of s. 244 
(c) of the Code, and that an appeal would, therefore, 
lie from an order granting such application. Janki 
v. Collector of Allahabad . I. L. R. 9 All. 64 

49. Application for permission 

to sue as a pauper — Rejection of application on 
the ground that it had been withdrawn — Civil Pro- 
cedure Code, s. 2. Held, that an order rejecting 
an application for permission to sue as a pauper, 
and striking the case off the Court’s file on the 
ground that the applicant had previously withdrawn 
the application and entered into a new contract with 
the defendants, was a 4 c decree 5 ’ within the mean- 
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ing of s. 2 of the Civil Procedure Code, and appeal- 
able as such. Baldeo v. Gula Khar 

1. L. R. 9 All. 129 
50 - Order rejecting stay of exe- 


, . on a,y UJ. 

eution — Civil Procedure Code , 1882 , ss. 9 , 545 
An order by a District Judge unders. 545 of the 
Civil lioeeduie Code (Act XI\' of 18s2) refusing to 
stay execution is a decree as defined in s. 2, and is 
therefore appealable. Musaji Abdulla r. Damo- 
dar Das . . I. L. R. 12 Bom. 279 

51 . ^ — ... Civil Procedure Code, ss. 2, 

54 — Dismissal of suit for insufficient Court- fee on 
plaint — Court Fees Act ( VII of 1870), s. 12. The 
Court of first instance, being of opinion that the 
plaint bore an insufficient Court-fee’, and the plain- 
tiff not making good the deficiency, dismissed the 
suit after recording evidence, but without entering 
into the merits. On appeal the lower Appellate 
Court held that the Court-fee was sufficient, and 
remanded the case for trial on the merits : — Held, 
that the first Court’s disposal of the suit must be 
treated as being under s. 54 of the Civil Procedure 
Code, and was therefore a decree within the mean- 
ing of s. 2, and appealable as such, and that such 
appeal was not prohibited by s. 12 of the Court Fees 
Act. Ajoodhya Pershad v. Gunga Pershad, I. L. R. 
6 Calc. 240 , and Annamalai Chetti v. Cloete, I. L. R. 
4 Mad. 204, referred to. Muhammad Sadie: v. 
Muhammad Jan . . I. L. R. II All. 91 

52 . Order deciding point of law 


AOj W 

arising incidentally—<7m7 Procedure Code 
( Act XIV of 1882), s. 2 — Decree. An order merely 
determining a point of law arising incidentally or 
otherwise in the course of a proceeding for deter- 
mining the rights of parties seeking relief is not a 
decree within the meaning of s. 2 of the Civil Pro- 
cedure Code, and is not appealable. Where the 
judgment-creditor, after satisfaction entered upon 
a compromise, applied for execution on the ground 
of the compromise having been obtained from him 
by fraud, and the Court below, being of opinion 
that the remedy of the judgment-creditor was by a 
proceeding in execution, and not by a regular suit, 
ordered the case to be tried on its merits :—Held,. 
that no appeal lay from such an order. Behary 
Lal Pundit v. Kedar Nath Mullick 


sa. 


I. L. R. 18 Calc. 468 
- Civil Procedure Code, 1882, 


V ^ 

s. 2 —Rent Recovery Act ( Madras Act VIII of 
1865), s. 27, Order under — Decree. An order made 
under the Madras Rent Recovery Act, s. 27, is not a 
decree within the meaning of the Civil Procedure 
Code, s. 2. Perumal v. Rajagopala 

I. L. R. 13 Mad. 248 


54. 


Order dismissing applica- 
tion to certify adjustment of decree — Civil 


Procedure Code , ss. 2, 258, 588. Semble : An appeal 
lies against an order dismissing an application made 
under the Civil Procedure Code, s. 258, that the ad- 
justment of a decree he recorded as certified, such. 
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order being a decree within the meaning of s. 2 of the 
•Code. Lingayya v. Narasimha 

I. L. R. 14 M ad. 99 

55 . Order refusing to certify 

adjustment of decree out of Court — Civil 
Procedure Code , 1882, ss. 2, 244, and 258 . An 
appeal will lie from an order under s. 258 of the Code 
of Civil Procedure, refusing an application to record 
an adjustment of a decree made out of Court. Such 
an order is one determining a question in execution 
of a decree within s. 244, and is therefore a decree 
within the meaning of s. 2 of the Code. Lingayya 
v. Narasimha, I. L. E. 14 Mad. 99, and Rangji v. 
Bhaiji Hmjivan , I. L. R. 11 Bom. 57, cited. 
.Jamna Prasad v. Mathura Prasad 

I.L. E. 16 All. 129 

50.' Order refusing to certify— 

Payment to decree-holder out of Court — Civil Pro- 
cedure Code, 1882, ss. 244 and 258. An order under 
s. 258 of the Code of Civil Procedure as to payment 
under a decree is appealable under s. 244, as it falls 
under the definition of a 44 decree no separate 
suit lies, since the question is res judicata between 
the parties. Guruvayya v. Vudayappa 

I. L. R. 18 Mad. 26 

57. : — — Order absolute for fore- 
closure — Transfer of Property Act {IV of 1882), 
s. 87 — Execution of decree — Practice — Civil Pro- 
cedure Code, ss. 2, 244. The order mentioned in 
s, 87 of the Transfer of Property Act (IV of 1882) 
is an order in execution of the substantive foreclo- 
sure decree, and is appealable as a decree under s. , 
244 read with s. 2 of the Civil Procedure Code upon 
the stamp payable in respect of such orders. So ; 
held by the Full Bench, Edge, C.J. , doubting, j 
Where an appeal has been erroneously presented to J 
the High Court as a first appeal from an order, the 
Court will not convert it into a first appeal from a 
decree under s. 244 read with s. 2 of the Civil Pro- 
cedure Code, Kebab Nath v. Lalji Sahai 

I.L. R. 12 All. 61 

As to latter portion, see Sant Lab v. Srikishen 

I. U R. 14 All. 231 

58. Civil Procedure Code, s. 2 

— Decree , definition of. An order of a District 
{Judge returning a memorandum of appeal to be pre- 
sented in the proper Court on the ground that the 
value of the suit is beyond the pecuniary limits of his 
jurisdiction, is not a decree within the meaning of s. 

% of the Civil Procedure Code. Maharir Sing v. 
/Behabi LaL: . L L. R. 13 All 320 

59 ; ^'Order dismissing applica- 

tion for participation in assets — Civil Pro- 
cedure Code, ss, 2, 244, 295. No appeal will lie from 
an order under s. 295 of the Code of Civil Procedure 
.dismissing, on the ground that the decree was barred 
by limitation, a decree-holder’s application to share 
in the assets realized under another decree against 
4 he same judgment-debtor. Such an order cannot 
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be regarded as a decree under s. 244 read with s. 2 
of the said Code. Kashi Ram v. Mani Ram 

I. L. R. 14 All. 210 

60. Transfer of Property Act, 

s. 87, order under — Civil Procedure Code, 
ss. 2, 244 and 622 — Superintendence of High Court . 
An order under s. 87 of Act IV of 1882 extending 
the time for payment of the mortgage- money by a 
mortgagor is a decree within the meaning of ss. 2 
and 244 of the Code of Civil Procedure, 1882, and an 
appeal will lie from it. An application will there- 
fore not lie under s. 622 of that Code for revision of 
such order. Rahima v. Nepal Rai 

I. L. R. 14 All. 520 

61. Order rejecting an appeal 

— Civil Procedure Code , ss. 2, 582. An intending 
appellant executed in favour of two vakils a vakalat- 
nama ; it was accepted only by one of the vakils, 
and he presented the appeal. The appeal was 
placed on the file by the District Judge, but on its 
coming on for disposal before the Subordinate 
J udge, he held that it had not been duly presented, 
and made an order rejecting it. Held, that an appeal 
lay against the above-mentioned order as being a 
decree within the meaning of s. 2 of the Code of Civil 
Procedure. Ayyanna v. Nag a bhoosha nam 

I. L. R, 16 Mad. 285 

62. Order under Civil .Pro- 

cedure Code, 1882, s. 543, rejecting memo- 
randum of appeal on account of scandal- 
ous matter therein. A memorandum of appeal 
presented to a District Court alleged, inter alia , ac- 
tual partiality against the Judge whose decree was 
in question. The memorandum was returned for 
amendment on the ground that it contained lan- 
guage disrespectful to the Court of first instance. 
The appellant’s pleader presented the appeal 
memorandum unamended, stating he wished to 
rely in the appeal on the passages objected to, and 
asking that the Court would, if necessary, strike 
them out. The District Judge thereupon rejected 
the memorandum of appeal under Civil Procedure 
Code, s. 543. It appeared that the objectionable 
portions of the memorandum were separable from 
the rest : — Held, that an appeal la t y to the High 
Court against the order rejecting the appeal to the 
District Court. Zamtndar of Juki v. Bbnnayya 

I.L.R. 22 Mad, 155 

63. — Order dismissing an' ap- 

peal for default— Decree” definition of — 
Civil Procedure Code, 1882 , ss. 2 and 558. An 
order dismissing an appeal for default .under s*' 556 
of the Civil Procedure Code does not fall within the 
definition of e 4 decree ’ 5 in s. 2,- and there is no appeal 
from such order. Mam Chandra Pandurang Naik 
v. Madhap Puruslwttam Naik , I. L . It 16 Bom. 
23, dissented from. Jagarnath Singh v. Btjdhan 

I. L. B. 28 Gale, 115 

64. — — * — — • - li Decree,” de- 

finition of ---Civil Procedure Code, 1882, $s,:2. : : and 
556. An order dismissing an appeal for default, is 
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not a “ decree 5 5 within the definition in s. 2 of the 
Civil Procedure Code, 1882, and no appeal lies there- 
from. Jagarnath Singh v. Budhan, 1. L. E. 23 
Gale. 115 , followed. 3/ a ns ah Ali v. Nihal Chand , 
1. L. 11. 15 All. 359, referred to. Anwar Ali 
v. Jaffer At.t . I. Xj. R. 23 Calc. 827 

05. Order rejecting appeal on 

default in furnishing security for costs— 
Civil Procedure Code, 1882 , ss. 2 and 549. An 
order rejecting an appeal under s. 549 of the Code of 
Civil Procedure is not appealable either as an order 
or as a decree. Siraj-ul-Huq v. Khadim Hussain , 

I. L. E. 5 All. 380, overruled. Lekha v. Bhauna 

I.L.R. 18 All. 101 

06 . Appeal against order reject- 

ing an in sufficiently stamped appeal - 
Civil Procedure Code {Act XIV of 1882), s. 2. An 
appeal petition, having been presented bearing an 
insufficient Court-fee stamp, was returned to the 
appellant. After the period of limitation had ex- 
pired it was presented again bearing a sufficient 
stamp, together with a petition that it be received. 
The Appellate Court made an order refusing to 
admit the appeal : — Held, that the order was not a 
decree, and therefore that no appeal lay to the 
High Court. Venkatarayadu v. Rangayya 
Appa Rau . . . I. Xi. R. 21 Mad. 152 

07. Application for leave to 

sue in forma pauperis— Decree — Civil Pro- 
cedure Code , 1882, s. 409. Held , that no appeal 
will lie from an order rejecting an application for 
leave to appeal in formd pauperis. Baldeo v. Gula 
Kuar, I. L. E. 9 All 129 , and LeJcha v. Bhauna , 

J. L. E. 18 All. 101 , referred to. Secretary of 
State for India v. Jillo . 1. L. R. 21 All. 183 

08. Decree on compromise ex- 

tending beyond scope of suit —Civil Pro- 
cedure Code , 1882, s. 375. In a suit for the parti- 
tion of a zamindari the parties effected a compro- 
mise in writing, which provided, inter alia , for 
certain reliefs which could only have been given by 
the Court in a suit based upon a different cause of 
action. The compromise was presented in Court, 
and a decree was passed embodying the whole of its 
terms '.—Held, that an appeal lay against the decree. 
A decree under s. 375 of the Civil Procedure Code is 
only final so far as it relates to so ruuch of the 
subject-matter of the suit as is dealt with in the 
compromise. Venkatappa Nayanim v. Thimma 
Nayanim . • 1® R R. 18 Mind. 410 

09 . Order dismissing applica- 

tion for removal of a trustee — Civil Procedure 
Code , 1882, s. 2— Trusts Act {II of 1882), ss. 55, 
60, 61 , and 74. No appeal will lie from an order 
dismissing an application for the removal of a trus- 
tee, such order not being a decree ” within the 
meaning of s. 2 of the Code of Civil Procedure and 
not being otherwise appealable. Wilson v. 
? MacAfee . . . I. L. R. 19 All. 131 


9.- DECREES— contd. 

70. Final order in the 

tion department— Appealable 

Procedure Code , ss. 2, 540, 588. An order of the 
District Court in execution proceedings limiting the 
recovery of mesne profits to three years from 12 th 
November 1887, is in the nature of a final ^decree, 
as defined by s. 2 of the Civil Procedure Code', and is 
appealable under s. 540. Bhup Indar Bahadur 
Singh v. Bijai Bahadur Singh 

X». R. 27 I. A. 

71. — Order dismissing objections to the 
of decree — Dismissal for default — “ Decree — uiwt 
Procedure Code {Act XIV of 1882 , as amended by 
Act VII of 1888 and Act VI of 1892), ss. 2, 244 (c), 
540, 647. An order dismissing objections to the 
execution of a decree, for default, is a 
within the meaning of s. 2 of the Code 
Procedure, and an appeal lies from such 
under s. 540 of the Code as amended by Act 
1888. Mansab Ali v. Nihal Chand, I. 

15 All. 359 ; Jagarnath Singh v. Bhudan, I. L. 

23 Calc. 115 ; and Anwar All v. Jaffer Ali, 
I. L. E. 23 Calc. 827, distinguished. Lalnarain 
Singh v. Mahomed Rafiuddin (1900) 

I. R. 28 Calc 

72. — Consent decree — Compromise — Civil Proce 
dure Code {Act XIV of 1882), s. 375— Jurisdiction 
When a decree is passed by consent of parties, 
the question as to whether or not the compromise 
decree is valid cannot be gone into on an appeal 
against that decree. Aslmtosh Chandra v. Ta,ra 
Prosonno Boy , I. L. E. 10 Calc. 612, referred 
to. Brojo Durlah Singh v. Eoma Nath Chose, 
1 C. W. N. 597 , distinguished. Biraj Mqhini 
Dasi v. Ohinta Moni Dasi (1901) 

5 C.W.3N. 877 

73 . Decree — Judgment. An appeal 

lies from the decree, and not from the judgment 
of a Court of original jurisdiction. In a suit to 
recover possession of certain lands by setting aside 
a zur-i-peshgee lease of them, a decree was made 
dismissing the suit, but in the judgment of the 
Court there was a finding against the defendant 
some items of the consideration for the lease, 
that he could not appeal against that finding. 
Pan Kooer v. Bhugwunt Kooer 

0 NT. W. 19 : Agra F. B., 1874, 

Nowbat Rai v. Bajrang Lal 0 1ST. W. 

Shama Soonduree Debia v. Degambueee 
|Debia 13 W. R. 

Chowdhry Mahomed Momin v. Lutafut 
Hossein . . . . 13 W. R. 239 

( Contra ) Sheogholam Singh v. Nursingh 

4I.W, 

Stephenson v. TJnnoda Dossee 

6 W . R. 

74 . Appeal by one of several defendants 

— Ground common to all Plainti^s sued on a 
mortgage bond. The defence, which was com- 
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mon to all the defendants, was that the mortgage 
w , ' a s ham. The Subordinate Judge upheld the 
mort<we bond and decreed in plaintiffs’ favour. 
The fifth defendant, a subsequent mortgagee, alone 
appealed to the District Judge who reversed the 
decree and dismissed the suit. Plamtifis appealed 
to the High Court -.—Held, that the decree of the 
Subordinate Judge proceeded on a ground common 
to all the defendants and that the decree of the 
ower Appellate Court enured for the benefit of the 
defendants, who did not appeal. Amamalay 
Chettiar * PITCH* AyyaMI^ 28 Mad _ 122 

ng Order refusing application for ap- 

voiritment of commissioner to effect division of property 
hu metes and bounds in partition suit— Limitation 
Act (XV of 1S77), Sch. II, Art. 178. The parties 
to a suit for partition entered into a compromise, j 
which was recorded by the Court and by which then 
respective shares in the family property were agreed j 
„t>on An application was subsequently made foi , 
the appointment of a commissioner to effect an 

actual division of the property, but the Subordinate 
'judge dismissed it on the ground that the right to 
claim further relief in the matter had become barred 
by limitation. This order was reversed on appeal 
and the case was remanded by the District Judge foi 
disposal according to law. An appeal was then 
preferred to the High Court against the order of 
remand, when it was contended that no appeaHay to 
the District Judge against the oidei of the Subo - 
dinate Jud ge -.—Held, that an appeal lay. The oi der 
of the Subordinate Judge on the face of it purported 
to decide a question to be dealt with undei s. 244 of 
the Code of Civil Procedure and was therefore a 
decree within the meaning of that term m the Code, 
, lTU i party, against whom it was passed, was 

entitled fo appeal therefrom. Even if there was no 
decree to be executed, and the Subordinate Judge 
erroneously supposed the matter to be one m execu- 
tion. and held the application to be barred, such 
usurpation of jurisdistion could not make the oidei 
passed in consequence thereof less appealable than 
would have been the case had the order been passed 
in execution proceedings under a decree duly passec • 
Hurrish Chunder Chowdry v. Kali Sundari Debut, , 
t p W I A. 4, and Abdul Ralnman Saheh v- 
Qampatlu Btot a, I. L. S. 23 Mad . 517 followed. 
Such an application is not an application of the 
description contemplated by Article 1/b. LaTCH- 
MANAX- CHETTY «. RaMAOTVY CHETTM^Oi ^ 

^ 0 ^ _ Decree — No specific direction as to 

accounts in the decree— Court cannot direct accounts 
to be taken before the Commissioner when partus | 
have arrived at an agreement after the decree. An j 
appeal lies against an order of a Judge sitting on j 
the Original Side, if that order decides a question | 
of some right between the parties. Jekangib ; 
Cowas* * Hops ^ | 
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77. — — Money decree — Appeal by some of the 

parties to a decree — Decree in appeal final — Exe- 
cution — Civil Procedure Code ( Act XIV of 1882), 
ss. 234 , 244, 25 2 -Limitation Act (XV of 1877), 
Sch. II, Art. 179. Where some of the parties to a 
decree appeal against it, the decree in appeal is the 
final decree for the purpose of execution with 
respect to all the parties. Shiv ham: v . Sakhaeam 
( 1908) . . , I. L. B. 33 Bom. 80 


10. DEFAULT IN APPEARANCE. 


1. Order refusing to issue 

fresh, summons after dismissal — Civil Pro- 
cedure Code, 1859,8. 110 — Order refusing to issue 
fresh summons on plaint. Where a suit is dismissed 
under s. 110, Act VIII of 1859, upon default in 
appearing made by both parties, no appeal lies from 
a refusal by the Court to issue a fresh summons 
upon the plaint already filed. Loke Nath Sahoo 
v . Tukeek Singh . . . Marsh. 630 

2 , Order rejecting applica- 

tion to sue as a pauper — Civil Procedure Code, 
1859, s. 310. There is no appeal open to a pauper 
when his application to sue as pauper is rejected for 
default. Where there has been no refusal under 
s. 33.0, Act VIII of 1859, the applicant may revive 
his application for leave to sue as a pauper. Bhoj 
Singh v. Maha Koower . . 3 Agra Mis. I 

S. Order dismissing suit for 

non-appearance after adjournment — Gwtl 
Procedure Code, 1877, s. 540 , and ss. 102 and 103. 
Nothing remained to be done in a suit except to 
bear arguments, for which a time had been appoint- 
ed. Neither the plaintiff nor his pleader appeared 
at the appointed time. The Court consequently 
dismissed the suit. Held, that its decree was appeal- 
able under s. 540 of Act X of 1877, and the lower 
Appellate Court should have entertained the appeal 
and disposed of it with reference to the provisions 
of s. 505, and ss. 102 and 103 were not applicable to 
the circumstances. Rai Chand v. Mathura 
Prasad . . . I. L. H. 3 All. 292 

4 , * Civil Procedure 

Code , 88. 98. 99, 157, 158. A District Munsif struck 
a case off the file of his Court on neither party ap- 
pearing. Subsequently, on an application by the 
plaintiffs, the ease was restored. The order of res- 
toration was reversed by the District Judge : Held , 
(i)that the order to strike off the case was illegal ; 

... (ii) that assuming that the case was ■ dismissed, , BO; 
appeal lay to the District Judge, whose order was 
accordingly made without jurisdiction. Aiavar , v. 
Sebhammal ' . . I. L. R. 10 Mad. 270 

5 . , - Cwil Procedure 

Code, ss. 102, 103 — Dismissal of suit for non-appear- 
ance of plaintiff. S. 103 of the Civil Procedure Code 
does not take away the remedy of appeal from a de- 
cree dismissing a suit ■ under s. 102. y Lai Singh v, ■ 
Kiinjan, I. L. R. 4 All 387, Ajudhya Prosad v. 
Balmukand , I. L . R. 8 All 854, and Pariah Rai v. 
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Ram Kishen, Weekly Notes , All., 1883 , 171, referred 
to. Ablakh v. Bhagipathi 

I. L. B 0 9 All. 427 


6 . 


Order dismissing suit in 


adjourned hearing for non-appearance of 
plaintiff — Civil Procedure Code, 1882, ss. 102 , 
157 and 158 . An order dismissing a suit at an 
adjourned hearing for non-appearance of the plain- 
tiff and his pleader is an order under s. 157 and its 
consequential section (102), and not under s. 158 of 
the Civil Procedure Code, 1882, and is appealable. 
Shrimant Sagajieao Khanderao v. Smith 

I. L. E. 20 Bom.730 

7. Order dismissing appeal 

for default. An appeal does not lie from the order 
of a Judge dismissing an appeal before him for 
default of prosecution. MahomeU Jan v. Ameerun 

17 W. B. 180 

8. Order rejecting applica- 

tion for re-admission of appeal — Civil Pro - 
cedure Code ( Act VIII of 1859), s. 347. No appeal 
lies against an order rejecting an application for the 
re-admission of an appeal under s. 347, Act VIII of 
1859. Amiruddin v. Jib ait Bibee 

1 B. L. R. F. B. 101 : 10 W. E. F. B. 39 

9. — Order rejecting applica" 

tion for re-hearing of appeal —Civil Proce- 
dure Code, 1859, s. 347. A special appeal lies from 
an order passed under s. 347 of Act VIII of 1859, 
rejecting an application for the re-hearing of an 
appeal dismissed for default of prosecution. The 
reasons for rejecting such an application should be 
stated. Huro Chunder Doss Chowdhry v. Ram 
Coomar Chowdhry . . 2 W. B. 254 

Ram Yad v. Bissessur Bhuttachabjee 

2 W. R. Mis. 23 

Gholam Mahomed Aebur v. Koonj Beharee 
Ball . . . . 5 W. R, Mis. 27 

Kishen Chunder Putronovis v. Tara Monee 
Chowdhbaxn .... 3 W. B. 4 

Dinobundhoo Chutteraj 
Mookerjee 


v. Beharee Lall 

3 W. R. Mis. 23 

Mittoo Khan v. Rahman Khan . 8 W. B. 36 

10..- Civil Procedure 

Code, 1859, s. 347. When a lower Appellate Court, 

after eleven months’ delay, and without fixing any 
time for disposing of the appeal, made an order dis- 
missing the case for default, the High Court set aside 
the order as erroneous, holding that it was the sub- 
ject of an appeal, notwithstanding s. 347, Act VIII 
of 1859, which only applies to cases of involuntary 
failure to comply with a Court’s order. Soodha- 

monee Dgssee v. Gooroopersatjd Dutt 

W. B. 1884, 170 


11 . 


Civil Procedure 


Code, 1877, s. 556. Where an appeal is dismissed, 
under s. 556 of Act X of 1877, for the appellant’s 
default, the order dismissing it is not appealable. 
Nand Ram v. Muhammad Baksh 

I. L. B. 2 All. 818 


APPEAL — conid. 

10. DEFAULT IN APPEARANCE. — contd. 

12. , — — Civil Proce- 

dure Code , 1877, ss. 556 , 558. An Appellate Court, 
the appellant not attending in person or by his 
pleader, instead of dismissing the appal for default, 
as provided by s. 556 of Act X of 1877, proceeded, 
in contravention of the provisions of that law, to dis- 
pose of the appeal on the merits, and dismissed it. 
The appellant preferred a second appeal to the High 
Court, contending that the Appellate Court had 
acted contrary to law. Held, that the Appellate 
Court had so acted, and its decision could only be 
treated as a dismissal for default, and that, so treat- 
ing it, the proper and only course open to the 
appellant was to have applied under s. 558 for the 
re-admission of his appeal, and under these circum- 
stances the second appeal would not lie. Nand Ram 
v. Muhammad Balchsh, I. L. R. 2 All . 616, followed. 
Kanahi Lal v. Naubat Rai I. L. B. 3 All. 519 

13. — — • Civil Procedure 

Code, 1877 , ss. 2, 540, 556. An order under s. 556 
of Act X of 1877, dismissing an appeal for the 
appellant’s default, is not a “ decree ” within the 
meaning of s. 2, and is not appealable. Mukhi v. 
Fakir . . . . X L. B. 3 All. 382 

14. Dismissal of appeal for 

default — Order ” — “ Decree ” — Civil Procedure 
Code, $. 2, and ss. 556, 558. No appeal will lie 
under s. 10 of the Letters Patent from the order of a 
single Judge of the High Court dismissing an appeal 
for default. The decision of a Court dismissing a 
suit or appeal for default is an 4S order ” and not a 
“ decree.” Nand Ram v. Muhammad Balchsh, I. 
L. R. 2 All. 616 , Mukhi v. Fakir, I. L. R. 3 All 
382, Dhan Singh v. Basant Singh,!. L. R. 8 All. 519 9 
Chand Kour v. Pariah Singh, I. L. R. 16 Calc. 98, 
Muammad Naim-ullah Khan v. Islum-ullah Khan, 
I. L. R. 14 All. 226, cited. Ram Chandra Pandu- 
rang Naik v. Mcidhav Purushottam Naik, I. L. R. 
16 Bom. 23, not followed. Mansab Ali v. Nihal 
Chand .... I. L. B. 15 All. 359 

15. ~ Order dismissing suit for 

default of appearance — Civil Procedure Code , 
1882, s. 102. The decision of a Court passed under 
s. 102 of the Civil Procedure Code, dismissing a 
suit in default of appearance by a plaintiff;, is an 
order and not a decree, and there is no first or second 
anpeal therefrom. Gilkinson v. Subramania 
Ayyar . . . I. L.B. 22 Mad. 221 

18.! Order dismissing suit for non- 

appearance of plaintiff specially ordered 
to appear — Civil Procedure Code, ss. 66, 103, 
107, 540, 588 (8) — Rejection of application to set 
aside dismissal A plaintiff; who had been ordered 
under s. 66 of the Civil Procedure Code to appear 
in person in Court upon a day specified, failed 
to appear, and under s. 107, read with s. 102, 
his suit was dismissed. He then applied to the 
Court, under s. 103, for an order to set the dis- 
missal aside, but his application was rejected. He 
thereupon preferred an appeal from the decree dis« 
missing the suit under the provisions of s. 540. 

X 



( 355 ) 


DIGEST OF CASES. 


( 356 ) 


APPEAL— contd. 

10. DEFAULT IN APPEARANCE — contd. 

Held, that the plaintiff was not entitled to appeal 
•from the, decree dismissing the suit, and that his 
only remedy was by way of an appeal under s. 588 
(5) of the Code from the order rejecting the applica- 
tion to set the dismissal aside. Lai Singh v. Kunjan , 
I. L. R. 4 All. 387, referred to. Krishna Ram v. 
Gobind Prasad . . 1. L. B. 8 All. 20 

17. — — — — Order dismissing appeal 
for default — Pleader present, but, unprepared to 
go on with case — Civil Procedure Code, 1882, ss. 556, 
558. Where, when an appeal is called on, the 
pleader is not absent, but is unprepared to go on 
with the case, the dismissal is a dismissal for de- 
fault within s. 556 of Act XIV of 1882, and the 
appeal can therefore be re-admitted under s. 558. 
Ruldeo Misser v. Ahmed Eossen , 15 W. R. 143, 
followed. Shibendra Narain Chowdhuri v. 
Kinoo Ram Bass . I.. L. R. 12 Calc. 605 

.18, - - Dismissal of an 

appeal for default— Pleader unprepared to proceed 
with a case — Civil Procedure Code {Act XIV of 
1882), ss. 2 and 556 — “ Decree On the day fixed 
for the hearing of an appeal in the lower Appellate 
Court, the appellant appeared by a duly appointed 
pleader. The pleader applied to the Court for an 
adjournment on the ground that he had not time 
to fully prepare himself in the case. The Court 
refused to grant any adjournment, and dismissed 
the appeal for default -.—Held, , that the order of 
dismissal } was bad. The mere fact that the 
appellant s pleader was not prepared to proceed 
with the ease would not enable the Court to deal 
with the case as if there was no appearance at all 
for the appellant, and to dismiss the appeal for de- 
fault. Per Bird wood, J.—An order dismissing an 
appeal for default is one falling within the definition 
of a 4 4 decree 1 ’ contained in s. 2 of the Code of Civil 
Procedure (Act XIV of 1882), and is, therefore, 
appealable. Ramchandea Pandueang Naik v. 
Madhav Pueusiiottam Naik. 

I. Xi, R. 10 Bom. 


23 


But see Jagaknath Singh, v. Budhan 


Anwar Ali v. Jaffer Alt 


I. L. R, 23 Gale. 115 


Lekha v. Bhauxa 


I. L. R. 23 Calc. 827 
I. L. R. 18 All. 101 


Watson & Co. v. Ambica Dasi 

I. Lj, R. 27 Gale, 529 
4 C. W. N. 237 

■ 19. ^ — — Order ■ rejecting appliea- 

tion for re-retrial — Civil Procedure Code , 1859 , 
ss. 119, 347— Appeal heard er.-parte. A special and 
not a regular appeal will He from an order rejecting 
a respondent’s application for the re-trial of an ap- 
peal heard in his absence. Sreedhurchurn 
Nundee v. Jug ggbundoo Paul 

W, R., 1864, Mis, 37 


20 . 


- — j „ .7™— °^cLer dissmissing app 3a l 
for detaXLLt—Suit struck off for default-civil 
Procedure Code, 1S59, so. 119, 317-Order striking 


APPEAL — contd. 

10. DEFAULT IN APPEARANCE — contd. 

off. In regular suits, where a Court of first instance 
refuses to re- admit a suit, there is an appeal under 
s. 119, Act VIII of 1859 ; but there is no provision 
under s. 347 for an appeal where an Appellate Court 
has refused to re-ad mit an appeal struck off for de- 
fault. Anonymous . 1 Ind. Jur. O. S. 49 

Fuzzoo Khan v. Issur Chunder Sircar 

Marsh. 30 

21. — Ord°r to attend as witness 

— Decree against defendant — Civil Procedure Code , 
1859, s. 170. A defendant who has been ordered 
to attend and give evidence under Act VIII of 1859, 
s. 170, and has failed to do so, is not precluded from 
appealing against a decree in favour of the plaintiff. 
Kiiomkar Abdool Guffooe v. Kiioda Newaz 

Marsh. 568 

Kedabnatr Bhuttachaej.ee v. Kripa Ram 
Bhuttacharjee . . . 5 W. R. 270 


22 . 


Decree on dc - 


fault of party summoned as witness — Civil Pro- 
cedure Code , 1859, s. 170. A regular appeal lies 
from the judgment of a first Court passed on the 
default of a party summoned to attend as witness 
under s. 170, Act VIII of 1859. Chunder Mohun 
Mojoomdak v. Teetooram Bose 

4¥. R„, Act X, 18 

23. - — — Decree on de- 

fault of plaintiff summoned as witness. The right 
of appeal is not lost to a plaintiff whose suit is dis- 
missed for default by reason of non-appearance as a 
witness, or when the appellant wants to prove that 
he should not have been summoned at all. Lekh- 
raj Roy v. Buckland . 5 W. R. Act X. 65 

24. — Civil Procedure Code, ss. 556 , 558, 591 — 

Order for re-admission of appeal dismissed for default, 
not capable of being used ■ by the appellant 'as a ' ■ 
ground of objection to the decree. An order under 
s. 558 of the Code of Civil Procedure, re-admitting 
an appeal which had been dismissed for default 
under s. 556, is not appealable ; neither is it an : ■ 
order 4 4 affecting the decision of the ease 5 ’ which 
44 may be set forth as a ground of objection in the 
memorandum of appeal ” from the decree in the 
suit within the meaning of s. 591 of the Code. 
Chintamony Dassi v. Raghoonath Sahoo, I. L, M. 
22 Calc. 981 , followed. Gulab Kunwar v. Thakfr . 
Das ' (1902) . . . I. L. R. 24 All. 464 

25. — Civil Procedure Code, ss, 157, and 158—. Non-: 
appearance of plaintiff on adjourned date — -Dis- 
missal of suit for default — Remand for decision 
on the merits. On a date to which the hearing 
had been adjourned, the plaintiff in a suit pending 
in the Court of a Munsif failed to appear when 
the ease was called on ; and the Munsif, acting appa-.. 

■■ rently under s. 102, .read with s. 157, of the..,. Code 
of Civil Procedure, dismissed the suit 44 for default 
■ of' prosecution.” Held, that the Appellate Court 
was right in remanding the suit to be disposed 
of under & 158 of the Code. Badam v. Nathu 
Singh (1902) . * I. L. R. 25 All. 194 
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I 


10. DEFAULT IN APPEARANCE — contd. 

28. — Counsel — Pleader — Dismissal of appeal for 
default — Appearance of appellants by pleader — 
Application for adjournment on ground of absence 
of counsel— Dismissal of appeal — No written judg- 
ment — Invalidity of order. On an appeal being 
called on for hearing in a District Court, the 
pleader for the appellants duly appeared, but asked 
for an adjournment. He did not withdraw from the 
case, but urged that, as the records were in posses- 
sion of counsel who was retained to lead him and 
who was absent, he was unable to argue the appeal. 
The District Judge refused to grant an adjourn- 
ment, and dismissed the appeal. Held, on appeal 
to the High Court, that, though it was, no doubt, 
open to the Judge to refuse the adjournment, 
he was bound to write a judgment and dispose of 
the appeal. He could not dismiss it for default. 
The appeal was accordingly remanded to him to be 
heard. Jamnadas Chhabildas v. Sorabji Kharsedji , 

I. L. R. 16 Bom. 27, followed. Patinhare 
Tarkatt Rama Mannadi v. Vellur Krishnan 
Menon (1902) . . X. L. R. 28 Mad. 287 

27. — Civil Procedure Code ( Act XIV of 1882), ss. 
103 , 108 and 558 — Application to restore — Prevented 
by sufficient cause from appearing — Power of 
Court to restore where sufficient cause not shown. 
The affirmative provisions in ss. 103, 108 and 558 
of the Code of Civil Procedure, that a plaintiff or 
appellant (as the case may be) may prove that 
he w T as “prevented by sufficient cause’ 5 from 
appearing or attending when his suit or appeal was 
called on and dismissed, do not imply the negative, 
namely, that an application for restoration cannot 
be granted unless sufficient cause is shown. The 
effect of the enactments is that, if sufficient cause is 
shown, restoration is made obligatory on the Courts, 
there being no discretion in the matter ; whereas 
in other cases the merits of the applicant’s case 
will form an important element for consideration 
when the Court is asked to exercise its discretion. 
SOMAYYA V. SuBBAMMA (1903) 

X. It. It. 26 Mad. 590 

28. Default — Dismissal of application 

for default— Revival — Civil Procedure Code ( Act XIV 
of 1882), ss. 10%, 318 , 588, 647. There is no appeal 
against an order rejecting an application under 
s. 103 of the Civil Procedure Code for reviving an 
application under s. 311 of the Code, which has been 
dismissed for non-appearance of the judgment- 
debtor r Ningappa v. Gangawa, I. L. R. 10 Bom. 
433 ; Raja v. Srinivasa, I. L. R. 11 Mad. 388 ; and 
Hurreenath Koondo v. Madhoo Soodun Saha, 19 
W* R. 122, followed. Jung Bahadur v. Mahadeo 
Prosad (1904) . . X. L. R. 31 Calc. 207 

s. e. 8C. W. NT. 106,318 


29. — Appeal, when to be dismissed for 

■default — Taldbana — Talahana not paid within 
the time ordered — • Civil Procedure Code (Act XIV 
of 1882), s. 557. An appeal should not be dis- 
missed for default before the date fixed for the 
hearing of the appeal arrives, simply because the 
appellant has failed to explain satisfactorily, why 



10. DEFAULT IN APPEARANCE — conoid. 

the talahana was not deposited within the period 
fixed by the Court and without ascertaining whether 
there was ample time after the deposit to serve the 
notices upon the respondents. Chandra Nath 
Dass v. Kaliprasanna Chakravarti (1908) 

X. Xj. R. 35 Calc. 535 

11. DISMISSAL OF APPEAL. 

1. Power of the lower Court 

to amend decree after dismissal of appeal — 
Civil Procedure Code, 1882, ss. 551 and 577 — 
Practice. The dismissal of an appeal under s. 551 
of the Civil Procedure Code (1882) leaves the 
decree of the lower Court untouched, neither con- 
firmed, nor varied, nor reversed, and it remains the 
decree of the lower Court which can amend it, in 
order to bring it into accordance with its judgment. 
Bapu v. Vajir . . X. Hi. R. 21 Bom. 548 

2. Effect of dismissal of appeal 

— Civil Procedure Code, 1882, ss. 206 551 — Amend* 
ment or alteration of decree — Power of the High Court 
to amend decree of lower Court improperly drawn — 
Practice. The order of dismissal of an appeal under 
s. 551 of the Civil Procedure Code, being a final 
determination of, and an adjudication on, the 
questions raised in the appeal, is a “ decree ” ; and 
in this respect there is no distinction between an 
appeal which is dismissed under s. 551 of the Civil 
Procedure Code and an appeal which is dismissed 
under any other section of the Code after full hear- 
ing. Royal Reddi v. Linga Reddi, I. L. R. 3 Mad . 
1, referred to. When an appeal is dismissed under 
s. 551 of the Civil Procedure Code, or, in the case of 
a second appeal, when the decree is one of dismissal, 
the effect practically is to make the decree which is 
confirmed the final decree to be executed in the suit ; 
and the High Court making such order has power to 
amend the decree of the lower Court which has been 
in effect confirmed by it, so as to bring it in confor- 
mity with the judgment, which is also confirmed. 
Um a Sun dari Devi v. Bindu Bashini Chowdhrani 

X. L. R. 24 Calc. 759 

3. , - Confirmation “ of decree cn 

appeal — -Civil Procedure Code , 1882, s. 551* 

The decision of the Full Bench in Pichuvayyangar v. 
Seshayycmgar, I. L. R. IS Mad. 214, that the 
jurisdiction of a Court of first instance to amend a 
decree under s. 206 of the Civil Procedure Code is 
ousted by the confirmation of that decree on appeal, 
applies equally to second appeals dismissed under s. 
551 of the Code and to second appeals tried after 
notice to the respondent. Munisami Naidu v. 
Munisami Reddi * X. B. R. 22 Mad. 293 

4. . Refusal to hear application of ap- 

peal— -Civil Procedure Code ( Act XIV of 1882), ss. 
557,582, 588 cl. 6, 622— Valuation of suit— Bengal, 
N.-W.P. and Assam Civil Courts Act (XI I of 1887), 
s. 21, sub-s. 2 — Jurisdiction — Suits Valuation Act, 
( VII of 1887), s. 11. No appeal lies against the 
order of an Appellate Court returning a memoran- 
dum of appeal for presentation to the proper Court. 

L 2 
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APPEAL— contd. 


APPEAL —contd. 


11. DISMISSAL OF APPEAL— corf. 

Kunhikutti v. Aclwiti, l. L. R. 14 Mad. 46 2> 
dissented from. A brought a suit against B in the 
Court of a Munsif. B objected to it on the ground 
that the suit had been undervalued, and, if properly 
valued, it would not lie in that Court. The Munsif 
Overruled the objection, and gave judgment for the 
plaintiff on the merits. B appealed to the District 
Judge, who held that the proper value of the suit 
being over rupees five thousand, he had no jurisdic- 
tion to entertain the appeal, and he accordingly 
returned the memorandum of appeal to the appel- 
lant 5 s pleader. A rule having been obtained against 
this order : Held , that the District Judge was bound 
to hear and dispose of the appeal, having regard to 
the provisions of s. 11 of the Suits Valuation 
Act (VII of 1887), and to determine, amongst other 
questions, whether the undervaluation of the suit 
had prejudicially affected the disposal of it on its 
merits, Raghunath Charan Singh v. Siiamo 
Koeri (1904) . . I. L. B. 31 Calc. 344 

5, - — — A/ppeal — Summary dismissal— 

Reasons if to he recorded . It is not necessary, where 
an appeal Is summarily dismissed under s. 421 of the 
Code of Criminal Procedure, for the Magistrate to 
give any reasons for his decision. It must be taken 
if he does dismiss an appeal summarily, that he 
considered there were no sufficient grounds for 
interfering. Rash Behari Das v. Bal Go pal Singh , 1. 
L. 11 21 Calc, 92, followed. Nitya Lal v. Beni 
Madras Chose (1905) . . 9 C. W. 2sT. 623 

6. Effect of dismissal of appeal — 

Amendment of decree — Civil Procedure Code , IS 62, s. 
206. Held, that the dismissal of an appeal under s. 
551 of the Code of Civil Procedure is a decree and 
supersedes the decree of the Court below. The 
Court, therefore, which has taken action under s. 551 
Is the only Court which has jurisdiction to amend the 
decree under s. 206 of the Code of Civil Procedure. 

/. Uma S-'imdari Devi v. Bindu Dasini Chowdharani , I. 
L. R. 24 Calc. 769 ; Peary Mohan- v. Mohendra 
Hath, 4 0. L. J. 566, and Munisaml Naidu v. 
Munisami Reddi , I. L. R. 22 Mad. 293, followed. 
Bapu v. Vajir , I. L. R. 21 Bom. 548. dissented from. 
Rudr Prasad v. Baijnath, 1 , L. R. 15 All . 367 ; 
Thakur of Masada v. The Widows of the Thakur of 
Hand war a, I. L. R. 2 All. S19 ; Krisinama Gkariar 
y. Mangammal, 1. L. R. 26 Mad. 91 ; Kistokmker 
Ghose Roy v. Burrcdacmmt Singh R r y, 19 B. L. R. 
101 ; Akh;y Kumar Nundi v, Clmndar Mohan Cha - 
thati, L L. R. 16 Calc. 256, Murlidhar v. Tapesri 
Rat, Weekly Notes, 1894 , 46, Royal Reddi v. Ling a 
Reddi , 1. L. R. 3 Mad. 1, Thakur Takhalsangji v. 
Bai Sundrdbai, Bom . P. ,/. 1891 , 58, and Kushal 
Chintamm v. Supdu ' Tapiram, Bom, P. J. 299 , 
referred to. Asma Bibi v. Ahmad Husain (1908) 
I. L. B. 30 All. 29 

7* 'Procedure — Appeal summarily dis- 

missed — Court not hound to record a full judgment. 
Held, that the provisions of s. 574 of the Code of 
Civil Procedure are not applicable in their entirety 
to the case of an appeal dismissed under s. 551 of the 
Code. Rami Deka v. Brojo Nath Saikia , I. L. R. 25 


II. DISMISSAL OF APPEAL — conoid. 

Calc. 97, dissented from. Samxn Hasan v. Piran 
(1908) . . . . I, Xi. B. 30 All. 319 

12. EXECUTION OF DECREE. 

(a) Questions in Execution. 

1, _ Order refusing application 

to execute joint decree — Civil Procedure 
Code, 1859, s. 207 . No appeal lay from an order of 
a lower Court refusing an application by one decree- 
holder under s. 207, Act VIII of 1859, to execute 
the whole of a joint decree to the execution of his 
co -decree-holder. Gooroo Dass Roy v. Ram Run- 
ginee Dossia . . . .17 W. B. 136 

Odhoya Pershad v. Moiiadeo Dutt Bhan- 
BAREE 17W.R.41& 

2. Order on application for 

execution by one or more joint deeree- 
liolders — Civil Procedure Code , 1882, ss. 231 
and 244 , An appeal lies from an order under s, 231 
of the Code of Civil Procedure, such an order being 
one relating to the execution of a decree within the 
meaning of s. 244. Gooroo Dass Roy v. Ram Run - 
ginee Dossia , 17 IF. R. 136, and Odhoya Pershad v. 
Mahadeo Dutt Bhandar.ee, 17 IF. R, 415, distin- 
guished. LAKSIBII AmMAII V. PONNASSA MeNON 

I. L. B. 17 Mad. 394 


3. 


Order refusing to allow 


execution by one of several joint decree- 

holders — Civil Procedure Code, ■ 1882, s. 231 , 
No appeal lies against an order under s. 231 of the- 
Code of Civil Procedure (Act XIV of 1882), refusing 
to allow one of several joint decree- holders. to exec utC' 
joint decree. Ratanlal v, Bai Gulab 

I. L.B. 23 Bom. 623 

4. — Adjustment of decrees more 

than 'three years old — Civil Procedure Code , 
1882 , ss. 257 , 258 — Reference to High Court muter 
s. 617 of a question arising under these sections. On 
the 22nd March 1880, the applicant presented an 
application to a Subordinate Judge, praying that 
the adjustment of certain decrees, dated the 20th 
March 1867 and 11th July 187.1, might be certified,; 
and a sanction granted to a sankhat, dated -IStlx 
March 1880, passed to him by the defendant in 
satisfaction of the said decrees and in substitution, of i „ 
two bonds dated February 1879. The Subordinate 
Judge, being of opinion that the application could 
not be granted, inasmuch, as the execution of the 
decrees was then barred by limitation, referred the 
case to the High Court under s. 617 of the Civil Pro- 
cedure Code (Act XIV of 1882). Held, that the ques- 
tion could not be referred under s. 617 of the Civil 
Procedure Code (Act XIV of 1882), as the order 
applied for to the Subordinate Judge was appealable 
under s. 2 of the Code. The question raised by the 
application related to the satisfaction of the decree 
within the meaning of s. 244 of the Code. Rangji 
v, Bhaiji Harjivan , * I* L. B. II Bom* 57 
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APPEAL — contd . 

12. EXECUTION OF DECREE — contd. 


(a) Questions in Execution — contd. 

5, — Order in matter specially 

provided for— Act XXIII of 1861, s. 11— Civil 
Procedure Code, 1859, ss. 248, 364. S. 11 of Act 
XXIII of 1861 did not allow an appeal in matters 
already specifically provided for in the different 
sections of the Procedure Code {e.g., ss. 243 and 
364). Greejanund Oopadhya v. Ruttee Raman 
Oopadhya .... 8. W, R. 136 

0. Order confirming report of 

Commissioner of Accounts— Act XXIII of 
1861, s. 11. S. 11 of Act XXIII of 1861 must be 
read as an amendment to the Civil Procedure Code 
(Act VIII of 1859). That section is in terms con- 
fined to questions arising in the execution of decrees, 
which expression, as used in the said Code, means 
the enforcement of the decree on the application of 
one or other of the parties to it. Held, that an order 
of a Judge confirming the report of the Commissioner 
for taking accounts, by which he refused to require 
the defendants to give inspection of certain books, 
was not an order within the contemplation of that 
section, and was, therefore, not appealable. Rus- 
•tomji Burjorji v. Kessowji Naik 

I. L. R. 8 Bom. 287 

7. — Dispute among heirs of 

• deceased decree -holder— A c£ XXIII of 1861, 
s. 11. According to s. 11, Act XXIII of 1861, no 
appeal lay in a case of private dispute among the 
heirs of a deceased decree-holder as to their re- 
spective rights. Rajchunder Roy Chowdhry v. 
Grishchunder Roy . . 5 W. R. Mis. 45 

8. Order under s. 248, Civil 

Procedure Code, 1859— Act XXIII of 1861, 
e. 11. S. 11, Act XXIII of 1861, did not alter or 

modify the effect of s. 246, Act VIII of 1859, so 

as to give an appeal from orders passed under the 
latter section. Dheeraj Mahatab Chand v. 

Pearee Dossee . . . 8W. R. Mis. 61 

9. Order rejecting appeal in 

execution case— Ad XXIII of 1861, s. 11. 
Under s. 11 of Act XXIII of 1861, an appeal lay 
from the order of a lower Appellate Court rejecting 
an appeal in an execution case as presented out of 
time. Gopeenath Roy Gopeenath Chatterji 

6 W. R. Mis. 106 

10. Act XXIII of 

1861, s. 11. The Munsif, on the application of a 
judgment- debtor, set aside a sale held in execution 
of a decree passed against him on the ground that 
the decree was barred by lapse of time. The judg- 
ment-creditor appealed to the Judge, who rejected 
the appeal on the ground that no appeal was allowed 
from such an order. Held, in special appeal, that 
under s. 11 of Act XXIII of 1861, an appeal lay 
from the order of the Munsif. Dhan Bibee v. 
Haradhan Ram 

2 B. L. R. Ap. 11 : 11 W. R. 4 

XX, OrdeY passed on applieatio 11 

for discharge from arrest in exeeutio 11 


(a) Questions in Execution — contd. 

of decree— Act XXIII of 1861, s. 11— Civil 
Procedure Code, 1859 , ss. 273, 283, 365. Held , that 
the procedure, on an application for his discharge 
under s. 273 of Act VIII of 1859, by a person 
arrested in execution of a decree for money, was such 
a question as came within the words introduced by 
s. 11 of Act XXIII of 1861, in addition to the 
original provision in Act VIII of 1859, s. 283 ; and 
the order passed thereon by the Court executing 
the decree was subject to appeal, notwithstanding 
that orders as to imprisonment in execution of a 
decree were excepted from the operation of s. 365 of 
Act VIII of 1859, as this exception, there being no 
affirmative prohibition, was removed by the pro- 
vision of ss. 8 and II of Act XXIII of 1861, which 
Act, as directed by s. 44 thereof, was to be read as 
part of Act VIII of 1859. Yesvantrav Amritrao 
Jamjn v. Ismail Ali Khan 

2 Bom . 99, 2nd Ed., 94 

12. Order refusing refund of 

purchase-money — Act XXIII of 1861, s. 11. 
A sale in the execution of a decree having been 
cancelled, the auction- purchaser applied for the 
refund of the purchase-money, which the Court 
executing the decree ordered, subject to the deduc- 
tion of the sale fees. The auction- purchaser then 
applied for the return of the sum deducted. The 
Court passed an order refusing the application, which, 
order the auction-purchaser questioned in appeal. 
Held, that an appeal did not lie. Hurdei Beebee 
v. Surjoo Pershad . . . 6 NT. W. 309 

13. _ — . Order on application to 

correct error in proceeding— Act XXIII of 
1861 , s. 11. Where an application was made to 
correct an error in a proceeding in which interest 
* was calculated, the order passed on the application 
was open to appeal under s. 11, Act XXIII of 1861. 
Amanut Ali v. Bindhoo . . 13 W. R. 138 

14 . — Order as to sum due on 

mortgage accounts — Usufructuary mortgage — 
Suit by mortgagor for 'possession. In a suit by a 
mortgagor against a mortgagee to recover lands in 
the possession of the latter under a usufructuary 
mortgage, the only question in issue is whether the 
plaintiff is entitled to enter ; and no appeal lies from 
the finding of the Judge that a specific sum is still 
due, it being open to the parties to dispute that 
decision by a separate suit. Motee Soonderee v. 
Indrajit Kowaree . . • Marsh. 112 

s. c. Brijolall Upadhya v. Motee Soonderee 

W. R. F. B. 33 

15 . — Order allowing mortgagor 

to deposit in Court amount due after datQ 
fixed — Ministerial act — Civil Procedure Code , 1882, 
ss. 244, 588. S. 244 of the Civil Procedure Code 
contemplates that there must be some question in 
controversy and conflict in execution which has been 
brought to a final determination and conclusion so 
as to be binding upon the parties to the proceedings* 
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APPEAL — contd. 


12. EXECUTION OF DECREE — contd. 


12. EXECUTION OF DECREE — contd . 1 


(a) Questions in Execution — contd. 

and which must relate in terms to the execution, dis- 
charge, or satisfaction of the decree. A judgment- 
debtor under a decree for'foreclosure made an appli- 
cation to the Court two days after the expiry of time 
prescribed by the decree for payment of the amount 
due thereunder, in which she alleged that, by 
reason of the two previous days having been holi- 
days, she had been unable to pay the money before, 
and ashed to be allowed to deposit the same. 
Upon this application the Court passed the following 
order : — 4< Permission granted. Applicant may 
deposit the money.” The money was deposited 
accordingly. Held, that the order was merely a 
ministerial act, and nothing more than a direction 
from the Judge to his subordinate official to receive 
the money, which, as it did not fall within either s. 
244 or s. 588 of the Civil Procedure Code, was not 
appealable ; and that the proper remedy of the 
decree-holder, assuming the deposit to have not been 
made in time, was to apply for an order absolute for 
foreclosure, which order would be subject to any 
steps the parties affected by it might take by way of 
appeal or otherwise. Hulas. Rai "v. Piethi Singh 
I, L. R.9 AIL 500 

10. — _ Order rejecting appeal in 

execution ease— rict XXII I of 1861, s, 11 — 
Question, whether decree is barred ' by '-limitation* 
The -question . whether the execution of a decree is 
barred by limitation is a question arising between 
the part ies to the suit ; and an appeal lay under s. 11 
of Act XXIII of 1861 from a decision on such ques- 
tion, whether it be raised by the Court proprio motu 
or by the parties. Haei Vishnu v. Gopal bin 
Ragji .... 0 Bom, A. C. 181 

17, — - — Order in case transferred 

for execution — Act XXIII of ISM, s. 11— 
Beng . Act 1.1.1 of 1870. Where a decree by a 
Deputy Collector had been transferred to the Civil 
Court, and application for execution was made while 
Bengal Act I IX of 1870 was in force : — Heidi that 
the execution proceedings were subject to the pro- 
visions of the Civil Procedure Code, and an order 
passed therein was appealable under Act XXIII of 
1861, s. II. Chebee Singh v. Peaeeeoonnissa 

20 W. R. 19 

18 — An order passed 

/ by a Court to which a decree has been transferred 
for execution is not open to appeal, unless the order 
has been made in the course of the actual execution 
of the transferred decree. Quaere .* Whether, where 
a decree has been transferred to the Munsifs Court 
for execution, an appeal will lie to the Judge from 
the Munsif’s order in the matter of the execution ? 
In the matter of the petition of Sum at Das 

‘ 18 B. L. R. Ap. 27 

Soomut Dass v . Bhogbun Paul 

21 W. R. 292 

See this case at a former stage in which the ques- 
tion was raised. Soomut Dass p. Bhogbun Dale 

20 W. R. 478 


(a) Questions in Execution — contd. 

19. A decree trans- 

mitted to a Court for execution is to be regarded 
as a decree of that Court for the purpose of execu- 
tion, and an appeal therefore lies against the order of 
a District Judge passed in execution of a decree 
transmitted to his Court from a Small Cause Court. 
Mobakuck Ali v. Soomee Rung a Charee 

3 H. W. 168 

20. , Order as to issue of certi- 

ficate— rid XX1I1 of 1861 , s. 11 — Civil Proce- 
dure Code, 1859 , s. 28-5. All orders passed by a 
Court between parties to the decree and relating to 
the execution of decree are, unless they are specialty 
barred, appealable. There is no special prohibition 
against an appeal from an order directing or refusing 
the issue of a certificate under s. 285, Act VIII 
of 1859. Gopal Lall v. Mahomed Ha be is 

6 1ST. W. 78 

21. Orders rejecting applica- 

tion as to mode of sale of property — Civil 
Procedure Code , 1877, ss. 244 , 588— ■Question 
relative to the execution of decree. A judgment- 
debtor having applied, under s. 284 of Act X of 1877* 
that certain property attached in execution of a 
decree against him should be sold in successive 8-pie - 
shares, on the ground that the amount due under the 
decree was only R9,000, and that on a former occa- 
sion a similar share of the same property had been, 
sold for R5,000, the Judge refused the application. 
Hdd, that the question between the parties was one 
■relating to the execution of a 'decree-; and accord- " 
ingly that, although no appeal 'was' 'given' by; the 
Act against an order under s. 284, there was an. 
appeal under s. 58S (j). Chandhari Sitae Peksha o 
Singh v. Jhumah Singh . . 4 C. L, E, 27 

22. Order as to mesne profits 
subsequent to decree, and as to costs of 
execution — Civil Procedure Code , 1877 , s. 244 . 
There is no appeal against an order made under s. 
244 of the Code of Civil Procedure (X of 1877), 
determining the questions between the parties to a 
suit as to the amount of mesne profits recovered by 
the plaintiff subsequent ly to the decree and as to the 
amount payable on account of the costs of the 
execution of that decree. Dalpathbhai Bhagu- 
bhai v. Amarsang Khemabai 

I. L. R. 2 Bom. 558 

23. — : Order disallowing objection 

to attachment— Civil Procedure Code , 1877 , 

ss. 244 '(c), 281 — Execution of decree— Deere# against:, 
firm— Attachment of property as property of firm— 
Claim by partner to property as private property . 
The holder of a decree against a firm caused certain 
property to be attached in execution of the decree 
as the property of the firm. One of the partners in 
the firm objected to the attachment on the ground 
that such property was not the property of the firm,, 
but was his private property. The Court disallowed 
the objection, whereupon such partner appealed 
from the order disallowing the objection. 11 eld r 
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12. EXECUTION OF DECREE — contd. 

(a) Questions in Execution — contd. 

that such order was not one under s. 244 (c) of Act X j 
of 1877, hut under s. 281, and was therefore not ! 
appealable. Abdul Rahman v. Muhammad Yar 

I. L. R. 4 All. 190 

24. — - — Order of security in execu- 
tion — Civil Procedure Code (Act X of 1877), 
ss. 2 , 244 , cl (c), ss. 546 , 588— Security for restitu- 
tion of property . Where an order, requiring the 
decree-holder to give security within three days, is 
made, under s. 546 of the Code of Civil Procedure, 
by the Judge of the Court in which the decree was 
passed and in which the execution is pending, such 
order is appealable as a decree under the provisions 
of the Code of Civil Procedure, s. 2, and s. 244, 
cl. (c). Luchmiput Singh v, Sita Nath Doss 

I. L. R. 8 Calc. 477 : 10 C. L. It. 517 

25. Order for attachment and 

sale of property — Civil Procedure Code (Act X 
of 1877), ss. 244 and 588 , ch. (j) and (: r ). An order 
for attachment and sale of property in execution 
of a decree is an order “ of the same nature with” 
an order made in the course of a suit for attachment 
of the debtor’ s property. The latter order is appeal- 
able under s. 588, cl. (r), of the Code of Civil Pro- 
cedure. It follows that an order for attachment 
and sale in execution of a decree is [according to the 
requirement of s. 588, cl. (/)] “ of the same nature 
with appealable orders made in the course of a suit” ; 
and therefore is appealable under that section. 
POLOKDHARI PvAI V. RaDHA PERSAD SlNGH 

I. Xi. It. 8 Calc. 28 
L. R. 8 I. A. 165 

Reversing the decision of the High Court in 
POLOKDHARI R.OY V. RADHA PERSAD SlNGH 

I. Xi. B. 5 Calc. 50 : 4 C. I>. R. 342 

26. Claim by legal representa- 

tive to property as his own independently 
of deceased judgment-debtor — Separate suit — 
Jus tertii — Civil Procedure Code , ss. 234 , 244, 278 
and 283. Held by the Full Bench (Tyrrell, J. 
dissenting), that where a judgment-debtor dies after 
the passing of the decree, and his legal representa- 
tives are brought on the record in execution pro- 
ceedings to represent him in respect of the decree, 
questions which they raise as to property which 
they say does not belong to his assets in their 
hands, and as such is not capable of being taken 
in execution, are questions which under s. 244 (c) 
of the Civil Procedure Code must be determined 
in the execution department, and not by separate 
suit. There is no distinction in this respect 
between the positions of legal representatives 
added to the suit before, and those added after, 
the decree. Under the last paragraph of s. 234, 
the Court executing the decree may try and 
determine the question whether property in the 
legal representative’s hands formed part of the 
deceased judgment-debtor’s estate, and find this 
fact for the purpose of bringing the property to sale 
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(a) Questions in Execution — contd. 

in execution, and giving the auction-purchaser a 
good title under the sale ; and the Court’s order is 
subject to appeal, but not to a separate suit under 
s. 283. Seth Chand Mal v. Durga Dei 

I.L. R. 12 All. 313 

27. Questions between execu- 

tion-creditor and persons placed on the 
record as representative of deceased judg- 
ment-debtor — Civil Procedure Code, 1882, ss. 
244, 278, and 283. Certain decree-holders obtained 
during the lifetime of their judgment- debtor attach- 
ment of certain immoveable property as belonging to 
the said judgment-debtor ; but, on the decree- 
holders seeking to bring the property to sale, one 
S D came forward with an objection that the pro- 
perty w r as his, and was not liable to sale in execution 
of the decree in question. Pending the decision of 
the Court on this objection, the decree-holders 
applied to the Court to have the names of S D and 
the widow of the judgment-debtor (who died about 
the time the previous objection was filed) placed on 
the record as representatives of the judgment- 
debtor. S D filed a similar objection to this appli- 
cation also ; but both objections, being heard to- 
gether on the 6th September 1892, were dismissed, 
and S D was placed on the record as representative 
of the deceased judgment- debtor. On appeal by 
S I) against 46 the order of the District Judge of 
Jaunpur of the 6th September 1892,” it was held 
that the order making S D a party to the execution 
proceedings as representative of the judgment- 
debtor rendered any order as to bis former objection 
superfluous, and that order was appealable under 
s. 244 of the Code of Civil Procedure. Shankar Dat 
Dube v. Harman . . I. L. R. 17 All. 245 

28. Assignment of decree — 

Limitation — Civil Procedure Code. 1882, ss. 232, 
244 , 540, and 588. Where a Court, on the appli- 
cation of a transferee of a decree for execution, 
decides that he is not a transferee under s. 232 of the 
Civil Procedure Code, or that, although he is a trans- 
feree within the meaning of that section, he is not a 
representative of a party to the suit, or that by 
reason of limitation he is not entitled to obtain exe- 
cution of the decree, it has determined a question or 
questions mentioned or referred to in s. 244 of the 
Code, and though not specified in s. 588, an appeal 
lies under s. 540. Parmanadas Jiwandas v. Valldbji 
Wallji, I. L. R. 11 Bom. 506, and Gulzari Lai v. 
Daya Ram, I. L. R. 9 All. 46, approved. RamBaJcsh 
v. Panna Lai, I. L. R. 7 All 457, considered. Hala- 
dhar Shaha v. Hargobind Das Koiburio , 1. L. R. 12 
Calc. 405, Sambasiva v. Srinivasa, I. L. R. 12 
Mad. 511, Rama v. Nuppil Nayar, I. L. R. 14 
Mad. 478, and Vilayati Begam v. Intizar Beg am, 
W. N., All (1893) 106, referred to. Badri Narain 
v . Jai Kishen Das . . I. L. R. 16 AIL 483 

29. Question whether trans- 

feree of decree is the representative of 
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decree-holder — Civil Procedure Code , 1882, ss* 
232, 244— Decree. An order of a Court executing a 
decree determining whether an alleged transferee 
from a decree-holder or from his legal representative 
is or is not the representative of the decree-holder 
within the meaning of s. 244, cl. (c), of the Code 
of Civil Procedure, is an order under that section 
and therefore a decree, and an appeal lies from such 
order. Dwar Buhsh Sircar v. Fatih Jali , I. L. R. 
26 Calc. 250 , and Badri Narain v. Jai Kishen Das, 
A L. B. 16 All 483, followed. Ganga Das Seal 
v. Yakub Ali Bobashi . I. L. B. 27 Calc. 870 

30, — Order refusing to allow 

representative to take out execution until 
granted certificate —Civil Procedure Codecs. 244 . 
On appeal from an order allowing an application 
by the legal representative of a deceased decree- 
holder for execution, the Appellate Court, holding 
that the applicant must obtain a certificate under 
Act XXVII of I860 before he could take out exe- 
cution of the decree, made an order directing that 
execution of the decree should be stayed until the 
applicant had obtained such certificate. Held, that 
such order fell, under s. 244 of the Civil Procedure 
'■Code, and was therefore appealable. Hoti Lall v. 
Hardeg . . . . I.B. B. 5 All. 212 

81. Order staying execution of 

decree. All orders staying execution of decrees, 
whether passed by the Court which passed the 
decree or by the Court to which it is sent for execu- 
tion, are f * 'questions arising between the parties to 
the suit in which the decree was passed, and relat- 
ing to the execution ,5 thereof, within the meaning 
of s. 244 (c) of the Civil Procedure Code, and, as 
such, appealable, irrespective of the provisions of 
s. 588. Krlstomohinj/ Dassee v. Banna Churn Nag 
Chowdry , 1. L. It 7 Calc. 733, and Luchmeepuf, 
Singh v. Seeta Nath Doss , 1. L. R. 8 Calc. 477, 
followed. The widest meaning should be attached 
to cl. (c) of s. 244 of the Civil Procedure Code, so as 
to enable the Court of first instance and the Court 
of Appeal to adjudicate upon all kinds of questions 
arising between the parties to a decree and relat- 
ing to its execution. Ghazimn v. Fakir Baksh 

I. L. B.7 AIL 73 


82. 


Order staying execution of 


decree — Civil Procedure Code, 1882, ss. 2, 243 , 
244 — Decree. An order under s. 243 of the .Civil 
Procedure Code staying execution of a decree deter- 
mines a question relating to the execution of the 
decree within the meaning of s. 244, and is therefore 
a decree within the meaning of s. 2 ; an appeal there- 
fore lies from such order. Steel v . Ichchamoyi 
Chowbhrain , . I. Ii. R. 18 Calc. Ill 

38. . - t. Civil Procedure 

Code, 1882 , ss. 2 and 244— Stay of execution — 
Amount of security required in granting of execu- 
tion : a question in execution and order thereon 
appealable. The defendant in a redemption suit 
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against whom a decree had been passed appealed to 
the High Court, which on his application granted 
usual stay of execution pending the appeal, upon 
security being given by him. The Subordinate 
Judge, feeling doubt as to whether the actual value 
of the property or the value stated in the plaint 
should be regarded in fixing the security, referred 
the case to the High Court. Held , that the question 
as to the amount of the security was a question 
relating to execution as contemplated by s. 244 of 
the Code, and, therefore, an order determining that 
question would be appealable under s, 2 of the Code. 
ISHWARGAR V. CHUDASAMA MaNABHAI 

I. L. B. 12 Bom, 80 


34. 

Code, 1882, s. 244- 


Civil Procedure 

-Question as to what had 


actually been subject of side— Question between 
judgment-debtor and auction- purchaser. Land was 
sold in execution of a decree of a subordinate Court, 
and a sale-certificate was issued. A question having 
subsequently arisen as to what had actually been the 
subject of the sale, the auction-purchaser, applied 
to the Court, and an order was made by which the 
sale-certificate was amended. The judgment-debtor 
appealed to the District Court joining the decree- 
holder and the auction-purchaser "as. .respondents,;.. 
The appeal was dismissed on the ground that no 
appeal : lay. Held, that the question was,; not' : one. 
which could be determined under the Civil Proce- 
dure Code, s. 244, and consequently the decision of 
the lower Appellate Court was .right. Mammod 
Locke . . . I. L. R. 20 Mad. 4&7 

35. Order staying sale in exe- 

cution of decree— -Civil Procedure Code, 1877, 
s. 244 cl (c). In execution of a decree on a mort- 
gage-bond executed by the father of the judgment 
debtors, since deceased, which decree directed that 
the mortgage-lien should be enforced— 'first,, by sale 
of the property specifically mortgaged ; and second- 
ly, if the debt remained unsatisfied, by the sale of 
the other property in the possession of the judg- 
ment-debtors, the judgment-creditor proceeded to 
have the mortgage property sold. After the issue 
of. the sale-notification, and three days prior' to..' the;:, 
date fixed for the sale, one of the judgment-debtors 
applied to have the sale stayed on the ground that 
an administration suit was pending with respect to 
the . property of his father, the mortgagor, and also 
asked that a -receiver might be appointed and ar- 
rangements made for the purpose of paying off the 
mortgage-debt and saving the property from being 
sold. On this application the Court passed an order 
staying the sale. Held, that such order was appeal- 
able, being a question arising between- the' parties' ; 
to the suit in which the decree was passed and 
relating to the execution of that decree, and as such 
coming within the provision of cl. (e), s. 244, Act X 
of 1877. Gambhirmal v. Chejmal Jodkmal, 11 Bom • 
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151 , distinguished. Kristomohiney Dossee v. 
Rama Churn Nag Chowdhry 

I. L. B. 7 Gale. 733 
9 C. L. B. 344 

36, Order directing 

application to stay sale in execution proceedings on 
ground of under-valuation — Decree. An applica- 
tion was made by certain defendants, against whom 
a decree had been passed, for an order that a sale at 
the instance of the decree-holder, in execution of his 
decree, should not be proceeded with on the ground 
that in the sale-proclamation the value of the pro- 
perty had been underestimated. The Subordinate 
Judge held the undervaluation to be immaterial, and 
dismissed the application, whereupon the judgment- 
debtor appealed to the High Court. On the pre- 
liminary objection being there taken that no appeal 
lay from the order of dismissal : Held, that an 
appeal lay, the order having been made with re- 
ference to a question which related to the execution, 
and the question being one arising between the 
parties to the suit in which the decree was passed 
and relating to its execution, within the meaning of 
s. 244 of the Code of Civil Procedure. Sivasami 
Naicker v. Ratnasami Naicker 

I. L. B. 23 Mad. 568 

F 37. — — Civil Procedure 

Code {Act XIV of 1882), ss. 244, S18, 588- 
Order refusing possession to purchaser at sale in 
execution. An order passed under s. SIS of the 
Civil Procedure Code rejecting an application by a 
purchaser at an execution-sale for possession is not 
appealable ; no appeal is given by s. 588, and the 
order cannot be said to be one under s. 244 of the 
Civil Procedure Code, inasmuch as it does not relate 
to the “ execution, discharge, or satisfaction of 
the decree.’ 5 Ghulam Shabbir v. Divarka Prasad , I. 
L. R. 18 All. 36, approved of. Muttia v. Appa- 
sami, I. L. R. 13 Mad. 504, dissented from. Bhtmal 
Das v. Ganesiia Koer . . 1C. W. IN. 658 

38. Order directing account in 

administration-suit — Civil Procedure Code 
{Act X of 1877), s. 244. An order directing an 
account is not an order in the nature of a final 
decree, nor one in execution of decree, and is un- 
appealable ; such an order merely directs certain 
proceedings to be taken, in order that a final decree 
may thereafter be made. Sreenath Roy v. Radha- 
nath Mookerjee . . I. L. B. 9 Calc. 773 

39. Civil Procedure 

Code, 1882, s. 293 — Question for Court executing 
decree — Defaulting purchaser answering for loss by 
re-sale — Description of property at sale and resale, 
difference of — Regular suit. An appeal will lie 
against an order made under s. 293 of the 
Code of Civil Procedure. Sree Narain Mitter v. 
Mahtab Chund, 6 W. R. 3, Sooruj BuJcsh Singh v. 
Sree Kishen Dass, 6 W. R. Mis. 126, Joobraj 
Singh v. Gour BuJcsh, 7 W. R. 110, Bisohah Moyee 
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Chowdrain v. Sonatun Dass, 16 W. R. 14 and Ram 
Dial v. Ram Das, I. L. R. 1 All. 181, followed. 
Baijnath Sahai v. Moheep Narain Singh 

I. L. B. 16 Calc. 535 

Kali Kishore Deb Sarkar v. Guru Prasab 
Sukul 

I. L. JR. 25 Calc. 99 : 2 C. W. NT. 408 

Rajendranath Roy v. Ram Char an Sinha 

2 C. W. IN. 411 

40. — Memorandum of appeal— Code of 

Civil Procedure {Act XIV of 1882), ss. 2, 244. 
An order determining any question referred to in 
s. 244, Civil Procedure Code, is a decree under s. 2, 
Civil Procedure Code. When, therefore, an appeal 
is preferred against such an order, it is sufficient to 
attach to the memorandum of appeal a copy of the 
order itself, and it is not necessary to attach to the 
memorandum a copy of the decree, even though 
such a decree may have been drawn up. In the 
case, however, of a suit or a proceeding which has 
the character of a suit {e.g., contentious probate 
proceedings, etc.), it is necessary to file a copy of 
the decree. Kmrode Sundaei Debi v. Jnanendra 
Nath Pal Chaudhuri (1901) . 6 C. W. IN. 283 

41. — Mortgage. An order refusing to enlarge 
the time prescribed in a decree for redemption is ap- 
pealable under s. 244 of the Civil Procedure Code. 
Rango v. Rhomshetti (1901) 

I. L. B. 26 Bom. 121 

42. • Civil Procedure 

Code {Act XIV of 1882), ss. 244, 258— Decree— Order 
— Appeal — Mortgage decree, question regarding 
satisfaction of, when no application for execution 
pending. Where a Court deals with a question 
relating to the discharge or satisfaction of a decree, 
it may be said to be executing the decree in the 
sense of s. 244, Civil Procedure Code, although no 
formal application for execution may have been 
made to it ; and an order passed by the Court is a 
decree, and is appealable. Ram Kamlessuri Pek- 
shad Singh v. Sukhan Singh (1902) 

7 aw. IN. 172 

43. Civil Procedure Code {Act. 

XIV of 1882), s. 244 — Order by High Court direct- 
ing District Court to take account of amount due 
under mortgage — Order by District Court declaring 
amount due. The High Court, by its decree, 
directed a District Court to take an account of the 
amount due to a decree-holder under a mortgage. 
The District Court accordingly took the account, 
and passed an order declaring, in Court, under s. 88 
of the Transfer of Property Act, the amount so doe. 
Against that order the decree-holder appealed to the 
High Court, when the objection was raised that no 
appeal lay. Held, that the order appealed against 
was one falling under s. 244 (c) of the Code of Civil 
Procedure, and an appeal lay. Aryan Bank of 
Vizagapatam v. Kamma Venkata Narasayyamma 
Garu (1902) . . I. L. B. 26 Mad. 237 
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44 — Possession— iS^ea/tc Relief Act (I of 
1877), s. 9 — Decree for possession — - Order in execu- 
tion proceedings . Where a decree for possession of 
land has been passed in a suit brought under s. 9 of 
the Specific Relief Act, and an order is passed in 
proceedings in execution of that decree, no appeal 
lies against that order. For s. 9 provides that no 
appeal shall lie from any order or decree passed in 
any suit ■' under that section, and, by the Explana- 
tion to s. (>47 of the Code of Civil Procedure, applica- 
tions for the execution of decrees are proceedings 
in suits. Souza v. Gulam Moidin Beaei (1902) 

I. L. R. 26 Mad. 438 

45. — Sale — Decree-Sale in execution — Civil 

Procedure Code ( Act XIV of 1882), ss. 310 A 
and 244 (c) — Order refusing to set aside a sale — 
Appeal from such order. An appeal lies from an 
order passed under s. 310 A of the Civil .Procedure 
Code (Act XIV of 1882), refusing to set aside a sale, 
where the dispute relates to the execution, discharge 
or satisfaction of a decree and thus comes within 
s. 244 (c) of the Code. Murilidhae v. An and- 
eao (1900) . . . I. L. R. 25 Bom. 418 

46. — 'Sale in execution — Purchase by 

decree-holder — Application for amendment of 

sale certificate. A decree- holder applying for 
execution of his decree asked for a 2 annas 8 pies 
share, belonging to bis judgment-debtor, to be put 
up to sale. This share was advertised for sale, and 
ultimately the decree-holder himself bought at the 
'■6aje a- sale, certificate was granted to him in j 

respect of a 2 annas 5 pies share only. The decree 
holder applied for amendment of the sale certificate 1 
which was ref used him. He then appealed against 
the order of the Court refusing to amend. Held , 
that no appeal lay from such order, either under 
s* 588 or by virtue of s. 244 of the Code of Civil Pro- j 
eedure. Bnjha Roy v. Ram Kumar Pershad , 

/, L. It 2$ ' Calc. 329, and Gulam Shahbir v. 
Dtvarhi Pmshmk /. A. R. 18 All, 30, referred to. 
Sabdo Ivhnwae v. Ban si Dhar (1991) 

I. L. R. 23 AIL 470 

— Joint decree — Sale in execution — 
Purchase by decree-holders — Receipt for part 
of decretal money given by one decree-holder 
rdn ;: behalf of both — -Sale. ■ set saide— Civil Procedure 
Code, ss, 244, 294, 311. Two persons holding a 
joint decree caused certain immovable property 
of their judgment-debtor to be sold, and, having 
obtained permission to bid, themselves became the 
purchasers. The property was knocked down to the 
two decree-holders jointly. An application was 
then marie, to the officer conducting the sale, by one 
of the decree-holders auction -purchasers, but pur- 
porting to act in the name of, and on behalf of, the 
other auction-purchaser as well, asking that the 
purchase-money should be set off against the 
amount due under the decree, and that to that ex- 
tent satisfaction of the decree should be entered up ; 
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he at the same time paid the auction fees. This 
application was made under the second clause of s, 
294 of the Code of. Civil Procedure. A receipt for 
the amount of the purchase money was given to the 
officer conducting the sale, and by him was for- 
warded to the Court of the Subordinate Judge, under 
whose orders the sale was held. The judgment- 
debtor subsequently made an application under s. 
311 to the Subordinate Judge, asking to have the 
sale set aside. That application was rejected ; but 
the Subordinate Judge, instead of confirming the 
sale, set it aside, on the ground that only one of the 
decree-holders auction-purchasers bad put in. the 
receipt under the second clause of s. 294, and direct- 
ed a re-sale, and this notwithstanding that the other 
decree-holder admitted that the receipt had been 
presented on his behalf also. On appeal to the 
District Judge, the order of the Subordinate Judge 
was set aside, and an order passed confirming the 
sale. From this order the judgment-debtor ap- 
pealed to the High Court, on the sole ground that 
no appeal lay to the District Judge. Held, that the 
order passed by the Subordinate Judge was appeal- 
able, as an order passed under s. 244 of the Code of" 
Civil Procedure. Makka v. Sri Ram (1901) 

I. L. R. 24 AIL 108 

48. * 'Execution of decree — - Objection 

by judgment -debtor that more had hem delivered 
to the auction-purchaser ' ['than was . included 
in his sale c -rt ificate*~OLjecMm ' . disallowed** 
Civil Procedure Code , s. 244. Certain landed 
property was put up for sale in execution pf: a de- 
cree. On the property stood a house. After the 
sale, the auction -purchaser obtained possession of 
the house. The judgment-debtor objected that the 
house should not have been delivered, inasmuch as 
no mention was made of it in the sale ' certificate.' 
This objection was disallowed. Held, that the order 
disallowing the judgment-debtor’s objection did not 
fall within s. 244 of the Code of Civil Procedure, and 
was not otherwise appealable. Mummed v. Locke* 
I. L. 11 20 Mad. '487, and Him Lai Chatter ji 
v. Gout Moni Debt, 1. L. Ti. 13 Calc. 320, referred 
to. Ram Adhar v. Naeain Das (1902) 

I. L. R. 24 AIL 518 

49. - — - — Order— Civil Procedure Code (Act 
XIV of 1882), ss. . 244, 287 (e)— Value specified 
in sale, proclamation. An order passed by a Court, 
disallowing the objection of a judgment-debtor 
that the value of the property specified in the sale 
proclamation under s. 287, cl. (e) of the Code of 
Civil Procedure was grossly inadequate, comes 
under s. 244 of the Code, and is therefore appealable. 
Gang a Pros ad r. Raj Coomar Singh (1993) 

I. L. R. SO Gale. 017 

50. — — Transfer' for execution— Civil 

Procedure Code , ss. 232 'and .295— Sale of decree , and 
transfer for execution to another Court — -Appli- 
cation by transferees for rateable distribution of 
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assets — Court to which such application should he 
made, A decree was transferred for execution from 
Mirzapur to Gorakhpur ; the decree- holder also sold 
his interest in the decree. The transferees there- 
upon made an application for execution in the 
Gorakhpur Court, and prayed for a rateable share of 
the assets which might be realized in execution of a 
decree held by one Bindesri against the same judg- 
ment-debtor. Upon this application the following 
order was passed: — “The judgment-debtors and 
the transferors both received notice, but none of 
them put in an appearance, and no objections were 
filed. As the pra,yer in this case to be allowed a 
rateable share of the assets in Bindesri Prasad’s 
case, let this case be put with that case. 5 ’ Held* (i) 
that the Court to which the decree was transferred 
for execution had no power to entertain the trans- 
feree’s application for a rateable share in the 
assets ; such application could only be entertained 
by the Court which passed the decree ; (ii) that the 
order passed by the Gorakhpur Court could not 
operate as res judicata so as to prevent the judg- 
ment-debtors from questioning the right of the 
transferees to make an application for execution to 
that Court ; and (iii) that the order passed by the 
executing Court was appealable as an order under s. 
244 of the Code of Civil Procedure. Badri Narain 
v. Jai KishenDas, I. L. R. 16 All. 483, and Amar 
Chandra Banerjee v. ' Guru Prosunna M ulcer jee , I. 
L. R. 27 Calc . 488, referred to. Tameshar Prasad 
v. Thakur Pbasad (1903) 

I. Ii. R. 25 All. 443 

51. Decree passed without jurisdiction — 

Decree — Execution — Jurisdiction — Civil Procedure 
Code ( Act XIV of 1882), ss. 225, 228, 244, 588. 
When a decree passed by one Courtis sent for 
execution to another, the latter Court is entitled to 
go into the question whether the first Court had 
jurisdiction to pass the decree: and if that Court 
declines to become the executing Court, the order 
so passed is not an order either under s. 244 or s. 588 
of the CSyil Procedure Code and cannot be ap- 
pealed against. Bhagwantappa v . Vishwanath 
(1904) . . . I. L. R. 28 Bom. 378 

52. — -Execution of decree — Order — Order 

passed without jurisdiction — Civil Procedure Code 
{ Act XIV of 1882), ss. 278, 283, 622. Held, that 
an order passed under s. 280 of the Civil Procedure 
Code (Act XIV of 1S82) is not appealable. Daya- 
ram v. Govardhandas (1904) 

I. L. R. 28 Bom. 458 

53. — Provincial Small Cause Courts ’ Act 
(IX of 1887), s. 32 (2) — Small Cause suit — Juris- 
diction extended pending suit. A suit to recover 
R81-4 was filed in the Court of a Subordinate Judge 
who was at the time invested with the jurisdiction of 
a Court of Small Causes to the extent of R50. 
Later the jurisdiction of the Subordinate Judge as a 
Court of Small Causes was raised to R100 and sub- 
sequently to this the suit was decided by him as a 
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regular suit and the claim was allowed. On appear 
by the defendant the District Judge held that no 
appeal lay on the ground that the suit was triable 
and must be taken to have been tried by the Subor- 
dinate Judge in the extended jurisdiction vested in 
him as a Judge of the Court of Small Causes. Held , 
on an application by the defendant under s. 622 of 
the Civil Procedure Code (Act XIV of 1882), that 
the appe 4 lay to the District Judge. Under s. 32 
(2) of the Provincial Small Cause Courts Act (IX 
of 1887), it was necessary that the Judge should, 
before the institution of the suit, be invested with a 
Small Cause Court jurisdiction entitling him to hear 
the particular suit. Hari Kamayya v. Hari Ven- 
Icayya , I. L. R. 26 Mad . 212, followed. Balchand 
v. Balaram, 5 Bom . L. R. 398, explained. Sambeu 
Dhanaji v. Ram Vithu (1904) 

I.L. R. 28 Bom. 244 

54. — Civil Procedure Code, s. 244 — Small Cause 
Court decree — Execution — Transfer to regular 
Court — Order in execution — Second appeal — Civil 
Procedure Code ( Act XIV cf 1882), ss. 244, 586 . 
Where a Small Cause Court decree was sent for 
execution to the regular Court of the district and an 
order was passed under s. 244, Civil Procedure Code, 
by that Court (which was a Court of a Sub- Judge) : 
Held, that an appeal lay to the Court of the District 
Judge against such order. But the value of the 
decree being less than R500, a second appeal was 
barred by s. 556, Civil Procedure Code. Peary Lal 
Sing v . Radha Nath Singh (1907) 

11 C. W. NT. 801 

55. — Civil Procedure Code, s. 244 — Legal re- 
presentative. When an application by the executor 
to the estate of a Hindu lady to execute a decree 
which fell to her share upon a partition of her 
husband’s estate between herself and her sons, was 
refused on the objection of the sons and the judg- 
ment-debtors that the lady had only a life-interest, 
in the decree and that it passed on her death to her 
sons : Hdd , that appeal lay from the order under s. 
244, Civil Procedure Code, the question arising being 
a’ question between the legal representative of the 
lady and the judgment-debtors. Hridoy Kant 
Bhattacharjee v. Behari LxVL Mookerjee (1906) 

11 C. W. NT. 239 

50 . — Civil Procedure Code ( Act XIV of 1882), 
ss. 320, 310A and 244 — Execution of decree — 
Sale by Collector — Application to Court by judg- 
ment-debtor to set aside sale — Refusal by the Court — 
Collector's power — Rules 16 and 17 of the Local 
Rules and Orders made under enactments applic- 
able to Bombay. A decree having been transferred 
to the Collector for execution under s. 320 of the 
Civil Procedue Code (Act XIV of 1882), he sold cer- 
tain properties. Thereupon the judgment-debtor 
applied to the Court for the setting aside of the sale 
under s. 3 10 A of the Code. The Court refused to 
set aside the sale on the ground that there was 
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(a) Questions in Execution— con td. 


(a) Questions in Execution — condd. 


another decree-holder who had taken action under s. 
295 of the Code, and that it. was incumbent on the 
judgment-debtor to pay into Court a sum sufficient 
to answer his claim. On appeal by the judgment- 
debtor, the Judge dismissed the appeal on the 
ground that no appeal lay. Held, on second appecl 
by the judgment-debtor that the order was appeal- 
able. An appeal lies from an order under s. 310A 
of the Code where the case falls under s. 244 (c). 
Murlidhar v. Anandrao, I. L. M. 25 Bom . 418 , 
qualified. Pita v. Chunilal (19,06) 

L L. B. 31 Bom. 207 


Decree in appeal — When such decree 


-simply: confirms the decree of the lower Court , it 
■dees.. 'not' enlarge the time fixed by the original decree 
for the performance of conditions precedent. 
The decree of the lower Court provided that 4 on 
the plaintiff’s paying into Court the balance of 
consideration, RIO, within a month from this 
date,’ defendant should execute a sale-deed of the 
land. The money was not paid "within the month 
and the defendant preferred an appeal after the 
expiry of the month. The Appellate Court simply 
confirmed the decree of the lower Court and dis- 
missed the appeal. Within a month of the appellate 
decree the plaintiff deposited RIO and applied for 
execution of the decree. Held, that he was not 
entitled to execute the decree, as he had not made 
payment within the time fixed by the original 
decree, and as the appellate decree cannot under the 
circumstances be held to have enlarged the time 
fixed by the original decree. The appellate decree 
simply confirming the original' decree cannot be 
read as giving the plaintiff one month from the date j 
of the decision on appeal. Such an extension can ! 
be claimed only if expressly or impliedly given by j 
the Appellate Court. Bhup Indar Singh v. Bijoy | 
Bahadur Singh, /. L.R.23 All. 155, distinguished, j 
Ramaswam i Kune m Sundaka Kune ( 1.907) 

I. L. B. 31 Mad. 28 

58. Civil Procedure Code (Act XIV of 1882), j 

8$. 241, 8VL4, 311 — Decree — Execution — Sale at i 
Court-auction — Application to set aside sale on the 
ground of fraud — Appeal lies from orders passed j 
under s . 310 A when they also fall under s. 244, j 
Civil Procedure C 'ode, 1882. Within a month of the j 
sale at a Court- auction, the judgment-debtor i 
applied to the Court to set aside the sale on the j 
ground that owing to conspiracy among the viliag- j 
ers (including the decree- holder) the sale was at an 
undervalue. A week later, but within the month ■ 
allowed, he again applied to the Court to set aside 
the sale under s. 310A of the Civil Procedure 
Code (Act XIV of 1882), depositing the amount as 
required by the section. The Subordinate Judge 
rejected the second application on the ground that 
it did not lie as the judgment-debtor had already 
applied to set aside the sale on the ground of irre- 
gularity under s. 31 1 of the Code. This order 
was on appeal reversed by the District Judge. 


On appeal to the High Court, it was contended, first 
that the order passed by the Subordinate Judge 
was not appealable ; and, second, that the Second 
application could not be granted because the judg- 
ment-debtor had already applied to set aside the 
sale under s. 311 of the Code. Held, (i) that 
the order passed by the Subordinate Judge was 
appealable. Pita v. Chunilal /. L. R. 31 Born. 207 , 
followed ; (ii) that the allegation in the first ap- 
plication being that the sale had been brought about 
by the fraud of the residents of the village where 
the lands were situate and where the decree-holder 
resided, the application must he regarded as an 
application under s. 244 and not under s. 311 of 
the Code of Civil Procedure of 1882. Decree of 
the District Judge confirmed. Golarn, Ahad Chow* 
dhry v. Judhister Chandra Shaha, l. L. R. 30 Calc. 
142, followed. Harihar Kanta v. Kama, Pandu 
(19 ; 9) I. L. B. 33 Bom. 698 

(h) Parties to Suits. 

59. Person other than party 

to suit — Ad XXIII of 1861, s. 11. Xo one but 
a party to a suit can appeal under s. II of Act 
XXIII of 1861, against an order passed in such suit. 
Caemerer v . Birch. Ex parte Brooks 

1 Mad. 8 

Kalub Hossein v. Been Ali . 4 1ST. W. 2 

80. Liability of defaulting 

purchaser^— Procedure Code , 1882, ss. 244 , 
293, 806— Appeal from order under s. 298. At a 
sale in execution of a decree, a decree- holder, who 
had obtained leave to bid, was alleged to have 
made a bid through his agent of R9<J,0O0, but he 
shortly afterwards repudiated the bid, and did not 
pay the deposit. The property was put up for sale 
again on the following day under s. 306 of the Code 
of Civil Procedure, and was in due course knocked, 
down for a smaller sum. The judgment-debtor 
filed a petition under s. 293 to recover .from" the 
decree-holder the loss by resale ; the petition was 
rejected. On appeal : — Held, that the question at 
issue was one arising between the parties to the; suit, , 
and that an appeal lay against the order rejecting 
the petition, Vallabhan v. Pangunni 

I. L. R. 12 Mad. 454 


Civil Proce* 


dure Code (1882), ss. 21, 244 , 293, and 306— Default 
by purchaser in paying deposit — Order refusing 
remedy against purchaser. The purchaser at an 
execution-sale failed to make the deposit of 25 per 
cent, under Civil Procedure Code, s. 306, alleging 
that the property was discovered by him subse- 
quently to the sale to be subject to an 'incumbrance. 
The property was put up for sale again and knocked 
down for a smaller sum. The decree-holder sought 
in execution to recover the amount of the difference 
from the first purchaser. The Court of first instance 
made an order dismissing the application. Held f 
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that an appeal lay against the order in question. 
Orders made in respect of a default by the pur- 
chasers in such a case are in the nature of decrees, 
and the parties affected must be deemed to be part- 
ies to the suit within the meaning of s. 244 of the 
Code. Amir Baksha Sahib v. Venkatachala 
Mudali ... I. L. R. 18 Mad. 439 

02. Purchaser, objection by — 

Act XXIII of 1861 , 5. 11— Civil Procedure Code, 
1859 , »s. 246, 247, 364 . Where the holder (G) of 
a simple money -decree, who is at the same time a 
mortgagee, applies to a Civil Court to sell mort- 
gagor’s property in execution of said decree, such 
property having previously been sold in execution 
of 1C s deeree and purchased by N {G’s claim upon 
it being at the same time notified), and in his (O’ s) 
application inserts the name of N, and calls him a 
judgment-debtor in the room of the heir and repre- 
sentative of the deceased debtor ; and a purchaser 
comes in and denies that he is a judgment-debtor 
or liable, and asks for the release of the property, 
and the Judge disallowed his objection : — Held, 
that, if the Judge’s order was made after investiga- 
tion, then, under s. 246 of Act VIII of 1850, an 
appeal was barred ; if it was an order refusing to 
investigate the objection, then the appeal was 
barred either by s. 247 or by s. 364, unless allowed 
by s. II, Act XXIII of 1861. Held, also, that the 
objector w r as not a party to the suit, and that he was j 
not entitled to appeal under s. 11. S. 223, Code of | 
Civil Procedure, can have no bearing on such a case. 
Naraiy Acharjee v. Gregory . 8 W. R. 304 

03 , Purchaser, substitution i 

of, for original party in record— u Party _ to j 
suitP A party who had sued, on the part of him- J 
self and of his minor brother, to recover possession | 
of ancestral property alleged to have been alienated, 
sold his rights and interests in the suit to a third 
party, whose name was accordingly substituted in 
the place of plaintiff. Held, that the substitution 
of such party for the plaintiff, in respect of part of 
the latter’s share in the subject-matter of the suit, 
did not make that party a party to the suit, and 
crave him no status which would enable him to ap- 
peal. Saheb Roy v. Ciiooyee Singh 

9 vv . R. 4o l 

64. Intervenor— Act XXIII of 

1861, s. 11— Party to suit. The first Court gave 
a decree to the plaintiff for possession of land against 
A, the original defendant in the suit, but exempted 
land in the possession of B, an intervenor, whom the 
Court had made a co-defendant. The Appellate 
Court reversed so much of that decree as adjudicated 
upon the claim as between the plaintiff and B and 
confirmed its decree for possession against A, but 
awarded costs against B. Held, that B continued 
to be a defendant in the suit, and had a right of 
appeal under s. 11, Act XXIII of 1861, and th it he 
was not as “ a person other than the defendant 
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bound to come in under s. 230, Act VIII of 1859. 
Huree Kishore Roy v. Kalee Kisiiore Sein 

8 W. R. 114 

05. Claimant under title 

created subsequently to suit— Act XXIII of 
1861 , s. 11 — Parly to suit. A female plaintiff ob- 
tained a decree against certain defendants, declaring 
certain ekrarnamahs, etc., void as against her 
husband and his representatives. After his death 
she proceeded to execute the decree as one for poss- 
ession, and obtained an order, under s. 223, Act VIII 
of 1859, for delivery of possession of property in 
possession of a third party as being a person claim- 
ing under a title created by the defendants subse- 
quently to the institution of the suit. The third 
party appealed from that order. Held, that this was 
not a case in which an appeal lay under s. 11, 
Act XXIII of 1861, inasmuch as the questions 
raised by the appeal were not questions between the 
parties to the suit. Ameerooyissa .Khatooy v. 
Abedoonissa Khatooy . . 16 W. R. 307 

00 , Representative of de- 

ceased debtor — Act XXIII of 1861, s. 11- 
Execution of decree — Limitation. A decree was 
obtained in 1849, and execution issued in 1862. 
Several subsequent applications for execution were 
made, against one of which the objection was raised 
by some of the representatives of the judgment- 
debtor, that the decree was barred by lapse of time ; 
but it was overruled by the High Court in special 
appeal. A further application was made, and was 
opposed by one of the representatives who had since 
attained his majority upon the ground that the suit 
was barred. The Munsif disallowed the objection. 
On appeal the Judge reversed his decision. Held, 
in special appeal, that the terms of s. 11, Act XXIII 
of 1861, did not prohibit an appeal by a represent- 
ative of a deceased judgment- debtor against an 
order passed in execution of a decree against his 
ancestor. Bishtu Naray t an Baydopadhya v. 
Gayga Narayay Biswas ^ 

3 B. L. R. A; O. 40 : 11 W. R, 36S 

07. — — - — Civil Proce- 

dure Code, 1882, s. 244— Decree passed against 
representative of debtor — Attachment of property 
as belonging to debtor — Objection to attachment by 
judgment-debtor setting up an independent title — 
Appeal from order disalloiving objection — Civil 
Procedure Code , ss. 2, 283. The decree-holders in 
execution of a simple money-decree passed against 
the legal representatives of. their debtor, and which 
provided that it was to be enforced against the 
debtor’s property, attached and sought to bring to- 
sale a house as coming within the scope of the 
decree. The judgment-debtors objected to the 
attachment and proposed sale on the ground that 
the house was their own private property and not 
the property of the debtor within the meaning of 
the decree, having been validly transferred to them 
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during the debtor’s lifetime. The objection was 
disallowed by the Court of first instance. Held, 
that s. 283 of the Civil Procedure Code had no ap- 
plication, that the ease fell within s. 244, and that 
an appeal would lie from the first Court s order. 

Ohulam v. Hazara Knar , I. L. R. 7 All. £47, 
and Sila Ram v. Bhagwan Das, 1 . L. R. 7 All. 723, 
followed. Shankar Dial v. Amir Haidar, I. L.R. 
2 All 752, Abdul Rahman v. Muhammad Jar, 
J h R. 4 All 190, A wadh Kuan v. Roktu Tiwari, 
I. L. R. 6 All 109, Ghoivdhry Waited Ali v. Jumaee, 
11 BLR . M9, Ameeroonnissa Khatoon v. Meer 
Mahomed, 20 W. R. 280, and KurryaM v. Mayan, 
i. L. R. 7 Mad. 255, referred to MtrLMANTBi r. 
Ashfak Ahmad . . I. Xi. B. 9 AL. 605 

00 f Civil Procedure 

Code * 1882, s. 244 — Representative of judgment - 

debtor Agreement for salts fact ion of judgment- 

debt A money-decree was passed against a zamin- 
ar 'by* che High Court in 1883, and it was trana- 
to the District Court for execution. The 
decree-holder attached and prepared to bring to sale 
certain villages of the judgment-debtor. These 
villages were' included in a mortgage subsequently 
executed by the judgment-debtor in favour of third 
parties. Both before and after the mortgage the 
decree- holder received from the zamindar certain 
ms in consideration of his agreeing to postpone- 
ments of the sale ; also it was agreed between them 
a date subsequent to the mortgage that interest 
should be computed at a higher rate than that 
by the decree. Subsequently the decree- 
to bring the land to •sale, and in 
computing the amount then due gave credit for 
none of the sums so received, and calculated in- 
ti at the enhanced rate. The mortgagee object- 
ed that the computation was erroneous in both 
these respects, and the District Judge upheld his 
objection. Tie* judgment-debtor took no part in 
the emit est . Ht Id, that 1 he mortgagee was a repre- 
fcive of the judgment-debtor within the mean- 
ing of the Civil Procedure Code, s. 244, and that 
* appeal lay against the order of the District 
ibe. PumiAX\xnA Das v. Maiiabeer Dossji. 

. I. Ii, B. 20 Mad. 378 

' Assignee of decree— -.4c# 
XXIII of 1861 . «. 11- Act VIII of 1859, s JOS— 
Assignment of decree, t ndcr s. 11, Act XXIII of 
IBfil, no appeal lay from an order passed under 
208, Act V1U of* 1859, substituting the assignee 
of a decree in the place of the original decree-holder. 
Mesh Nabayan Sing v, Radha Prasad Singh - 

4 B. I*. B. A. C. 200 
13 W. R. 224 

See, {contra) Framji Rustomm v. Ratan- 
sha Pest an j i ..... , .' . ■■ 9 Bom, 49 

— — Surety — Order y. between- judg- 
ment -creditor and surety — Act XXIII of 1S$1, s. 11 
Civil Procedure Code , 1859 , s. 204. By virtue o f 
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s, 11 of Act XXIII of 1861 and the provisions of 
s. 204 of the Code of Civil Procedure, an appeal 
Lay from an order passed in a matter between a 
judgment-creditor and sureties on behalf of a judg- 
ment-debtor for the performance of the decree. 
Exparte Bhixaji Vithal Ambikar 

4 Bom. A. C. 119 

Ghazee Lall Jha v. Sheo Narain Singh 

8 W. B, 24 


71, 

decree 


— Execution " of 
204 and 363— Act 
Where a person be* 


Act VIII of 1859, s. 

XXIII of 1861, ss. 11 and 36. 
comes a surety in the course of the proceedings on an 
appeal to pay all such sums as may be decreed 
against the plaintiff on appeal, the decree, when 
passed, can be executed against the surety under'.;, 
s. 204 of the Civil Procedure Code, and an appeal;; 
will lie from an order made in execution .. of .such 
decree against the surety. Akhut Ramana v. 
Ahmed Yousaffji . *. . 7B.L. B. 81 

15 *W. B. 538 

72. — Purchaser of interest in 

suit — Assignment of interest in subject-matter of 
suit — Right of purchaser , The purchaser of the 
right, title, and interest of. the 'defendant in a suit In 
and to the land the subject-matter of that suit, has 
no right as such to appeal from a decree passed 
against the defendant. Gajadhar Prasad v. 

. Ganesh Tewaei . . . 7 B, L. B. 149 

15 W. B, 485 

Beet Bhunjun Singh v. Jowhub Doss 

4 W. K. Mis. 17 

Kristomonee Thakoor v, Bissumbhur. Doss 

5 W. B. 215 

73. Purchaser at sale in exe- 
cution — Interlocutory order obtained by pur-" 

chaser at execution sale . No appeal lies from 'an/ 
interlocutory order obtained by a purchaser at a ' 
sale in execution of a decree, who was not a party to ; 
the original suit. Bhoondue Mul v. Gunga 
Pershad . , . 2 W. B. Mis. 50 

74. — — Objector not party, to' 

suit. An appeal does not lie by an objector who 
is not- one of the parties, i.e., who is ..neither, "the 
decree-holder ■ nor the judgment-debtor. ..L itch- 
mitut Singh v. Lekraj Roy 2 W. B. Mis, 58 

Raghoonath Narain Singh v. Ram Churn 

Sahoo .... 2 W. B. Mis. 48 

Goss ain Jhunmi Poorer v. Anund Moyee 
Dossee 8 W, E. Mis, 9 

SOODHA Mo NEE DOSSEE V, BrO.TONATH MOOZOM- 

dar ..... 4 W, B. Mis. 14 

75. - — — ' Purchaser at sale in exe- 
cution — Order refusing' to put purchaser at sale 
in execution in possession. The order of a Munsif 
declining to put the purchaser, at a judicial sale of 
immoveable property, in possession thereof, was 
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open to appeal under s. 11, Act XXII of 1861. 
In the matter of Goruppa bin Rachappa 

1 Bom. 90 


76. 


Civil Procedure 


Code, 1882, ss. 244 and 318— Petition by purchaser 
at Court-sale for possession. On an application 
made in 1888 under Civil Procedure Code, s. 318, 
by the purchaser at a Court-sale (who was the 
assignee of the decree which was being executed), 
praying for delivery of possession of the property 
purchased, it appeared that the sale took place in 
1885, that it was confirmed in 1886, and that in 
January 1887 an order was made for delivery of 
possession to the purchaser. The judgment- debtor 
had resisted the purchaser’s efforts to obtain posses- 
sion in 1887, and set up in bar of the application in 
1888 an oral agreement alleged to have been made 
between him and the purchaser. The application 
was rejected. Held , that the question was one 
relating to the execution of the decree between the 
representative of the original decree-holder and one 
of the defendants to. this suit, and fell within s. 244 
of the Civil Procedure Code, and an appeal therefore 
lay against the order rejecting the application. 
Muttia v. Appasami . L L. R. 13 Mad. 504 


APPEAL — ccntd . 


77. 


Purchaser in 


execution of decree — Order refusing to recognize pur- 
chaser. No appeal lies from an order of a Judge 
refusing to recognize the position of a purchaser of a 
decree. Lalla Ojhee Lall v. Looet Ali Khan 

2 W. R. Mis. 33 


Chundee Pershad Missee v. Nilanund Singh 

2 W. R. Mis. 38 


78. 


Purchaser at 


sale in execution — Act XXIII of 1861, s. 11 — Re- 
presentation of decree-holder and the auction-pur- 
chaser. An appeal did not lie under s. 11, Act 
XXIII of 1861, from an order in execution, in which 
the representative of a decree-holder was on one 
side and a stranger (the auction-purchaser) on the 
other. Luchmun Pershad v. Ameer Ali 

W. R. 1864, Mis. 15 


79.- 


Act XXIII of 


1861, s. 11. An auction-purchaser of property sold 
in execution of decree is not “ a party to the suit ” ; 
he is not therefore entitled to appeal from an order 
passed as to the execution of the decree. Lucilmee 
Narain v. Bairow Pershad . 1 Agra Mis. 5 

80. Third party — Order exclud- 

ing property f rom sale. No appeal lies from an 


order passed at the instance of a third party for 
excluding a particular property from sale in execu- 
tion of decree. Saheb Jehan v. Asudoollah 

5 W. R. Mis. 28 


81. 


Order passed in 


execution of decree behoeen party to suit and a 
third party. No appeal lies from an order passed in 
execution of a decree between either of the parties 


12. EXECUTION OF DECREE — contd. 
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to the suit and a third party, but a regular suit may 
be brought to set aside with the order. Gobind- 
nath Sandyal v. Ramcoomar Ghose 6 W. R. 21 


82. 


Rival decree-holders — Act 
XXIII of 1861, s. 11— Act VIII of 1859, ss. 270 , 
271 — Proceeds of sale in execution. An appeal did 


not lie, under s. 11 of Act XXIII of 1861, from 
an order made under ss. 270 and 271 of Act VIII 
of 1859 with regard to the claims of several rival 
decree-holders in respect of the proceeds of property 
sold in execution of a decree. Misri Kooer v. 
Maheswar Buksh Singh. Murder Kooer v. 
Maheswar Buksh Singh; Gurdi Misree v. 
Maheswar Buksh Singh. Sriongo Kooer v. 
Maheswar Buksh Singh B. L. R. Sup. Vo!. 13 
Marsh. 527 : W. R. F. B. 116 


Choonee Lall v. Pultoo Bhukut 

6 W. R. Mis. 74 

Ally Hossein v. Dhunput Singh 

W. R. 1864, Mis. 19 

Jungee Lall Mahajan v. Brijo Beharee 
Singh . . . 2 W. R. Mis. 21 


Afzooloonissa Begum v. Parbutty Koonwar 

2 W. R. Mis. 41 


Mahomed Khan Kuzulbash 


v. Thakoor Singh 

3 W. R. Mis. 1 


JUGOBUNDHOO SHAH PORAMANICK V. OFFICIAL 

Assignee . . . .21 W. R. 194 


83. 


Act XXIII of 


1861, s. 11 — Attachment under s. 237, Act VIII 
of 1859. One of several decree-holders, who had 
obtained separate decrees against the same judg- 
ment-debtor, attached, under s. 237 of Act VIII 
of 1859, a fund in the hands of the Collector belong- 
ing to the debtor, being the surplus proceeds of 
a sale for arrears of Government revenue, and 
the fund was subsequently attached by the other 
decree-holders. The fund was not sufficient to 
satisfy all the decrees in full. The Principal Sudder 
Ameen, by order of the Judge, heard the various 
execution cases together, but recorded separate 
orders in each case for the rateable distribution of 
the fund amongst the creditors. On appeal by the 
first attaching creditor, who claimed to be entitled 
to be paid the amount of his decree in full, to which 
appeal the rival decree-holders, as well as the judg- 
ment-debtor, were made parties: Held {per Pea- 
cock, O.J., and Seton-Karr, Jackson, and Hob- 
house, JJ.) r that the several orders of the Principal 
Sudder Ameen were substantially only one order 
made upon one hearing in one case, to which all the 
execution-creditors in the several suits were parties ; 
that the rival decree-holders were properly made 
respondents in the appeal, and could not be struck 
out ; and that the question to be determined being 
one between the rival decree-holders, and not be- 
tween the parties in each suit, the case was not ap- 
pealable under s. 11, Act XXIII of 1861. Held per 


1 



DIGEST OF CASES. 


APPEAL — could. 

12. EXECUTION OE DECREE —cmtd. 

(h) Parties to Suits — could. 

or as the representative of third parties in which 
capacity he has been sued, the question between 
him and the attaching creditor is properly one be- 
tween the parties to the suit under s. 244 of the Code 
of Civil Procedure, But where the judgment-debtor 
raises the claim or objection on behalf of third part- 
ies who are not represented before the Court, the 
order passed thereon must be regarded as an order 
under s. 280 of the Code, and the only mode in which 
that order can be contested is in a regular suit as 
provided by s. 283. In execution of a decree against 
a judgment-debtor in his private capacity, the 
judgment-creditor attached certain property. 
Thereupon the judgment-debtor objected that the 
property attached had been dedicated by him some 
time previous as wakf under a registered wakf- 
naman, and that he was only in possession a^ mut- 
wali under the deed. The lower Court found that 
the document created a valid 'wakf, and allowed the 
objection and released the property from attach- 
ment. The judgment-creditor appealed. At the 
hearing of the appeal it was contended that no 
appeal lay, inasmuch as the order was one 
under s. 280 of the Civil Procedure Code. On be- 
half of the judgment-creditor it was contended 
that the order was one under s. 244, and was thus 
appealable. Held, that the order was one under s. 
280, and that no appeal lay, the remedy of the 
judgment-creditor being by way of a regular suit as 
provided by s. 283. Roo’p Ball Bass v. Rekanx 
Me ah ; Moeinee Mohun Roy v. Bekani Meah 
I. L. B. 15 Calc. 537 

SB. — Order on claim by trustee 

for release of trust property attached under 
personal decree against trustee— Civil 'Proce- 
dure Code , 1882, ss. 244 , 278 to 283 ■ — Appeal from 
such order. A decree-holder having attached cer- 
tain property in the course of execution, two of the 
defendants la the suit in which the decree had been 
passed presented a petition praying that the pro- 
perty might be released from the attachment on 
the ground that it had been set apart for charit- . : 
able purposes, and that it was held by defendants 
as trustees. The Subordinate Judge upheld the 
trust, and ordered the properties to be released from 
the attachment. Plaintiff then appealed to the 
High Court, when objection was taken that no ap- 
peal lay against the order of the Subordinate Judge. 
The Court referred to a Full Bench the question 
whether an appeal lies against an order passed with 
regard to a party to a suit against whom there is 
a personal decree, in respect of a claim he may set 
up to hold property, attached in execution of that 
decree, as a trustee on behalf of third persons not 
parties to the suit. Held, that such a claim falls 
under s. 278, and not under s. 244 of the Code of 
Civil Procedure, and that no appeal lies against any 
order passed on it by the Court executing the de- 
cree. The claims of third parties, whether put 
forward by themselves or by a party to the suit. 
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Macfhersok, J., that though no appeal would lie 
as regards the rival decree-holders, the appeal was 
maintainable as regards the judgment-debtor alone. 
Been Byal Sahoo v. Radha Muddun Mohun 
Boss. Hatteb Lall Bhuggut v. Radha Muddun 
D oss. Ranya Ball Pundit v. Radha Muddun 
Mohun Boss . B. L. B. Sup. Vol. 927 

9 W. R. 223 

84. Co-defendants — Appeal by 

defendant against co-defendant One defendant can- 
not be allowed to appeal as against his co-defend- 
ants. Kashee Chunder Roy v. Doorga 

11 W. B. 410 

. ■■ 05, — — — — — Rival defend- 

ants. In a suit for possession, where a second 
defendant is admitted (though improperly), upon 
the record, and both defendants claiming under 
different titles, issues are raised between the plaintiff 
and each of them, and the suit is dismissed, the deci- 
sion on t hese issues cannot be regarded as a decision 
between the rival defendants, so as to give one a 
right of appeal against the other. Kalee Kinkur 
bIchusfutty v. Risto Mungle Bhuttachab jee 

11 W. B. 462 

86. Assignee of interest in 

suit — Civil Procedure Code , 1877, s. 244 , and ss. 
278, 283 — Representative. The holders of a talukh 
hypothecated certain other property belonging to 
them as security for the rent. A decree for rent was 
obtained against them. Prior to attachment, the 
talukhdars assigned their interest in eight annas of 
the hypothecated property to A, and made a mau- 
rasi lease of the remaining eight annas to him. The 
decree -holder then obtained an order for summary 
sale for the rent due for 1 87 0- 77. She then attempt- 
ed to sell the property hypothecated to her. An 
objection by A was allowed. A regular suit was 
then instituted by the decree-holder against A, and 
it was declared" that she was, after selling the 
talukh, entitled to sell the hypothecated property. 
The decree-holder again attempted to execute her 
rent-decree by attaching and selling the hypothe- 
cated property, and an objection by A was dis- 
allowed. Held, that no appeal lay from the order 
disallowing the objection, as A could not be consi- 
dered to be a representative ” of the talukhdars 
within the meaning of s. 244, cl. (c), of the Civil 
Procedure Code, and was, therefore, debarred from 
appealing under ss. 278 and 283. Rasiibehary 
Mooehopadhya v. Surnomgyee 

LL.B.7 Calc. 403 
9 C. L. B. 79 

— Attachment — Objection to 

attachment by judgment-debtor on behalf of others — 
Order against decree-holder — Civil Procedure Code 
{Act XIV of 1882), ss. 244, 280, 283. Where a 
judgment-debtor claims property which is the sub- 
ject-matter of attachment, either on his own 
account as his own property, under whatever right. 
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must be dealt with under ss. 278 to 283 of tho Code 
of Civil Procedure, and not under s. 244. Roop 
Ball Dass v. Belcani Meah, I. L. R. 15 Calc. 437, 
referred to. Ramanathour Chottias v. Lewai 
■ Marathour . . I. L, R. 23 Mad. 195 


89. — ■ Co-deeree-holders—Ordcr 

on questions arising between co-decree-holders— 
Civil Procedure Code (Act X of 1877), s. 244, Art. 
(c), s. 588. A decree-holder, having assigned a 
share ef her decree, applied several times jointly 
with such assignee for execution. On a subsequent 
application made by the original decree-holder 
alone, the Court, while granting the application, 
directed that the proceeds arising from such execu- 
tion should only be paid over to the co-decree- 
holders jointly. Held, that the question in dispute 
being one between co-decree-holders, and not be- 
tween parties to the suit or their representatives as 
contemplated by Art. (o), s. 244 of the Civil Proee- 
duxe Code, no appeal would lie from such order. 
Gyamonee v. Radha Romon 

I. L. R. 5 Calc. 592 


SO. 


Collector — Civil 


Procedure 


Code, 1877, s. 244 — Refusing execution of order for 
costs. A Subordinate Judge admitted a plain in 
formd pauperis, but, holding that he had no juris- 
diction to try the suit, returned the plaint to the 
plaintiff for its presentation in the proper Court, 
and ordered each party to pay his own costs. 
After the presentation of the plaint in another 
Court, and before the termination of the suit, the 
Collector applied to the Subordinate Judge for exe- 
cution of the order as to costs, by seeking to recover 
the amount of the stamp duty from the plaintiff. 
The Subordinate Judge refused to execute the order, 
on the ground that the pauper suit was still pending 
in another Court. His order was affirmed by the 
District Judge on appeal. On second appeal to the 
High Court : Held, that there was no appeal, and, 
therefore, no second appeal, under s. 244, cl. (c), 
of the Civil Procedure Code (Act X of 1877), against 
the order of the Subordinate Judge refusing execu- 
tion of the order as to costs, inasmuch as the ques- 
tion was not between the parties to the suit. Col- 
lector of Ratnagiri v. Janardan Kamat 

I, L. R. 6 Rom. 590 


See Collector of Trichinopoly v. Sivarama- 
khriskna Sastrigal . L L. R. 23 Mad. 73 


91. 


Decree-holder in character 


of purchaser — Order in execution of decree — 
Fraud — Cancellation of sale in execution of decree 
— Civil Procedure Code (Act XIV of ■ 1882), ss. 2, 
244, cl. (c), 311, and 588 , d. 16. Where it was 
shown that a judgment-creditor was himself the 
purchaser at an execution-sale, and the amount for 
which he so purchased the property of his judg- 
ment-debtor was set off against the amount due to 
bitr» under his decree, and where on the application 
of the judgment-debtor the Court passed an order 


APPEAL — contd. 

12. EXECUTION OF DECREE — contd. 


(b) Parties to Suits — contd. 


setting aside the sale on the ground of fraud practis- 
ed by the judgment- creditor on the judgment- 
debtor in connection with the sale, in consequence of 
which fraud the property had been sold at an 
undervalue : Held, that, inasmuch as the order 
involved the decision of a question between the 
parties to the suit relating to the execution, dis- 
charge, or satisfaction of the decree (the decree 
having been satisfied as far as the purchase-money 
bid by the decree-holder went, and the order can- 
celling that pro tanto satisfaction), though not 
appealable under the provisions of s. 588, cl. 16, 
was appealable as a decree under the provisions of 
the Code of Civil Procedure (Act XIV of 1882), s. 
2, and s. 244, cl. (c). Ballodeb Lall Bhagat v. 
Anadt Mohapattro . I. L. R. 10 Calc. 410 


92. 


. Purchase by decree-holder 


at auction-sale —Order for delivery of possession . 
Certain holders of a decree for sale upon a mort- 
gage, having brought the property ordered to be 
sold to sale, purchased it themselves. Having 
taken out certificates of sale, they applied to be put 
in possession of the property purchased by them, 
and obtained an order for possession. On appeal 
by the judgment-debtors against this order, it was 
held that no appeal lay, the order objected to being 
one under s. 319 and not under s. 244 of the Code 
of Civil Procedure. The decree-holder as such was 
not entitled to the order for possession ; he was 
only entitled to it in his character of auction-pur- 
chaser, which character did not bring him within 
s. 244 a a r aHy to the suit. Subha jit v. Sri Gopal, 
I. L. R. 17 Ad. 282, referred to. Ohulam Shab- 
bir v. D ware a Prasad . I. L. R. 18 AIL 36 


93. Representative of decree- 

la older — Civil Procedure Code, ss. 144 and 308 — 
Order cancelling sr Jc. One who had attached a de- 
cree and obtain d have to bid at the sale of land 
ordered to be solo in execution, and to have the pur- 
chase-money and the amount due under the decree 
set off against each other, became the purchaser for a 
sum less than the amount due under the decree. 
The Court made an order under Civil Procedure 
Code, s. 308, cancelling the sale and ordering a re- 
sale on the ground that the purchaser had not paid 
the Ml amount due on his purchase within the time 
limited. Held, that the petitioner was the represen- 
tative of the decree- holder within the meaning of 
Civil Procedure Code, s. 244, and. an appeal by him 
lay against the order. Sah Man Mull v Kana- 
gasabapathj . . . I. L. R. 16 Mad. 20 


94. 


Assignee of deeree- 


-Civil 


Procedure Code (Act XI V of 1882), ss. 2, i44, ds. (a), 
(b), and (c) — Execution of decree. The ancestors of 
B mortgaged their share in a certain mehal to A. 
Subsequently B became entitled to this share in the 
mehal, and A obtained a decree on his mortgage, in 
execution of which the right, title, and interest of B 
was sold and purchased by C. Subsequently to this 
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EXECUTION OF IMCJim—concld. 

(b) Parties to Suits— contd. 

latter decree and sale, B obtained a decree against D 
or possession of certain lands which were proved to j 
belong to this mehal. E then obtained a decree 
against B, in execution of which the right, title, and 
interest of B in this same mehal was sold and pur- | 
chased by F. G and F transferred their rights 
under their respective purchasers to E. E there- 
upon, as purchaser of the right, title, and interest of 
B from F, applied to execute the decree obtained by > 
jB against D. This application was rejected by the 
Subordinate Judge but, on appeal to the District 
Judge, was allowed. B thereupon applied to the 
High Court to have this order set aside. Held, that 
the order should be set aside, inasmuch as no appeal 
lay from the order of the Subordinate Judge, the 
order hot being a decree within the meaning of ss. 

2 and 244 (els. a, b, and c) of the Civil Procedure 
Code. Mohabir Soon v. Ram Baghowan Chow- 
bey .... I. X. B. 11 Calc. 150 

95. - - Execution proceedings at 

instance of attaching creditor — Ci vil Proce- 
dure Code, 188.2, s. 244 and ss. 311 , $88— Party to 
a suit — Might of appeal. A. attached a decree which 
B, his judgment-debtor, had obtained against € , 
and in execution thereof he. brought to sale land 
belonging to 0, B applied to have the sale set aside 
arid bis application was refused: — Held , that B had a 
right of appeal under Civil Procedure Code, s. 313, 
and not under s. 244. Sami Pillai v. Krishna- 
8am i Cuetti . , I. X. B. 21 Mad. 417 

96. — — Question between auction- 

purchaser and applicant to set aside 
sale under s. 310A of Civil Procedure Code, 
1882, An order under s. 310 A of the Civil Proce- 
dure Code is not appealable, as It decides a question 
between the auction-purchaser and the applicant 
under h. 310A, and not- between the parties to the 
suit or their representatives. Bungshidhar H al- 
ba r m. Ke'bar Nath Mon dal . 1 C. W. IN. 114 

97. Order under Civil Proce- 
dure Code, 1882, s. 810 A, setting aside sale— 

I)e [mil on one property of several sales in lots. 
Where at a sale in execution, of a decree the pro- 
perties attached were sold separately in “nine” 
lots, and the judgment-debtor prayed to have the 
sale of one of the properties set aside under s. 3 10 A 
of the Civil Procedure Code by tendering the balance 
(together with the percentage required by law) 
due under the decree after deducting the amounts 
bid by the decree-holder for some of the properties 
and the amounts deposited by the other purchasers, 
and an order was made thereupon setting aside the 
sale : — Held, that an appeal lay under s, 244, Civil 
Procedure Code, against the order made under s. 

3 10 A, as the parties stood in the position of decree- 
holder and judgment-debtor, and the order was 
hnade upon an application to set aside the sale. 
■'Krifa Nath Pal v. Bam Lakshmi Dasya 

1 1 0 . 


.12. EXECUTION OF DECREE -contd. 

{ b ) Parties to Suits — contd. 

98. Appeal by some of the 

parties to a suit —Decree in appeal binding 
parties who were not parties to the appeal — Civil. 
Procedure Code (Ad XIV of 1382), s. 244, cl,, (c)— 
Superintendence of High Court — Civil Procedure 
Code, s. 622 — District Judge , jurisdiction of. The 
plaintiffs filed a suit in ejectment against A, B, and 
C. The Subordinate Judge decreed the claim. 
On appeal, the District Judge rejected it. The 
plaintiff then preferred a second appeal to the High 
Court, which finally decided in plaintiff’s favour. 
To this second appeal A was not made a party. 
In execution of the High Court’s decree, A was •. 
dispossessed, but was restored to possession • by _ the ' - 
Subordinate Judge under s. 332 of the Code of Civil 
Procedure. This order was reversed on appeal by 
the District Judge. A thereupon applied to the 
High Court, under s. 022 of the Code of Civil Proce- 
dure, to set aside the District judge’s order as. 
ultra vires on the ground that s. 244 ot the Code was 
not applicable to the case, A not having been a party 
to the appeal in which the decree under execution 
was passed, and that, therefore, ho appeal lay to the. 
District Judge from the Subordinate. 1 . Judge’s 
order: — Held, that, A being a party to the suit, 
though not .to the appeal in which the final decree, 
was passed, the District' Judge had jurisdiction to 
hear the appeal under s. 244, el. (/’), of the Code of 
Civil Procedure. Cowin' v, Yig neshvar 

I. li. B. 17 Bom. 49 

99. : Application by exonerated 

defendant — Civil P roc (dure Code , IS 82, s. 244 
—Bight of appeal A defendant, against whom no 
decree has been passed, but whose rights are invaded 
•in execution, is entitled to come in under Civil Pro- 
cedure Code, s. 244, and to appeal against an order 
made in such proceedings. KurvyaU v. Mayan* 1. 

: L. II 7 Mad. 265, referred to. V agarnMtlm y • . 

: 8amrimnt.hu, 1. L. It 15 Mad , 226, and Vasudeva 
Upadyaya v. Visvamja Thirfhasmm , 1. L. It 19 

; Mad,' 331, referred to. Vibhubafriya Tbiktba- 
8am i v. Vidian idhi Thirthasami 

I. L. B. 22 Mad. 131 

100. Civil Procedure 


: Code (Act XIV of 1882), s 583— Application 
; for restitution of property — Execution, of decree 
! of ' Appellate Court— Decree, whether capable of exeat- 
Hon against, and binding upon , person not a party to 
; appeal — Assignment not subsequent, to the. decree— Lu 
pendens — Be fund by assignee. S. 583 of the Code of 
Civil Procedure can only apply to the parties to the 
| appeal ; and the decree of the Appellate Court can- 
not he executed against a person who was no party 
■j to the decree and who has not derived any interest 
subsequent to such decree. Bhagwati Prasad v. 
•j ■ Jemma Prasad J I. L. B . . 19 All. : A36 , -./And Sadiq 
j Husain v. Lalta Prasad, 1. L. It 20 All. 139 , 
; referred to and followed. Fbizoni v. Ram Narain 
j Six :m (1901) .. • . * . . 5 C. W. N. 428 


( 389 ) 


DIGEST OF CASES. 


( 390 ) 


\ APPEAL — contd. 


APPEAL — contd. 

12. EXECUTION OF DECREE — concld. 

(b) Parties to Suits — concld . 

101. Civil Procedure 

Code ( Act XIV of 1882), ss. 244 cl (c), 278, 280, 
283-— Defendants exempted from decrees — Questions 
relating to execution, discharge or satisfaction of decree 
—Claim to attached property. Defendants, who are 
•exempted from the operation of a decree, are not 
parties to the suit within the meaning of s. 244, 
cl. (c), of the Civil Procedure Code, and there is 
therefore no appeal from an order disallowing a 
claim preferred by them to properties attached in 
•execution of the decree. Ram Pershad v. Jagan- 
NATH R4M (1902) 

I. L. B. SO Calc. 134 ; s. c. 6 C. W. IN. 10 

102 Death of decree- 

holder — Representative brought on record at a late 
stage. The decree-holder died after the hearing 
of the appeal in the lower Appellate Court, but before 
that Court delivered j udgment . Held, that the j udg- 
ment should be read as from the date when the Court 
reserved judgment, and that it was not incompetent 
to the son of the decree-holder to prefer an appeal to 
the High Court by reason of the fact that he had not 
been brought on the record before the judgment of 
the lower Appellate Court was delivered. Held , 
also, that it was not incumbent on the appellant to 
apply for execution to the Court which passed the 
decree. He had adopted the proper procedure in 
applying to the High Court to be brought on the 
record ; and, an order having been passed, bringing 
him on the record, he was competent to present 
the appeal. Raghunatha Thatha Chariar v. 
Venkatesa Tawker (1902) 1 

I.L.B. 26 Mad. 101 

13. EX-PARTE CASES. 

1. Order admitting applica- 

tion to set aside ex-parte decree. Where 
a Court of first instance had admitted an application 
made after the time allowed by law, to set aside an 
ex-parte decree : Held, that the Appellate Court was 
authorized to try in appeal whether under the law 
the Court of first instance had power to receive the 
application, and if its order was made without 
jurisdiction to set it aside. Radha Benode 
ChOWDHRY V. JUGGUT SURNOKAR 6 W. B. 300 


13. EX-PARTE CASES — contd. g 

W 3. Appeal from ex-parte de- 

cree wrongly admitted. Where a decree is 
passed ex-parte in an original suit, the defendant has 
no right to a special appeal, even though his appeal 
have been entertained by the Civil Court. Cm dam - 
bara Pillai v. Kaman . . 1 Mad. 189 

4. Order setting aside ex- 

parte decree — Civil Procedure Code, 1859, s . 
119. An ex-parte decree of June 1865, kept alive by 
successive applications for execution, was subse- 
quently set aside on an application of 14th August 
1871 (within 30 days after attachment in execution) 
made under Act VIII of 1859, s. 119, and a judg- 
ment was passed on the merits. The lower Appel- 
late Court reversed the order setting aside the ex- 
parte decree. Held, that, in so far as the Munsif 
had decided that the application was in time, he did 
not come under s. 119, and therefore his order was 
not final, and the lower Appellate Court had juris- 
diction to enquire into his proceedings. Bimola 
Soonduree Dassee v. Kalee Kishen Mojoomdar 

22 W. B. 5 

5. Order refusing to set aside 

ex-parte decree— A c£ VIII of 1859 , s. 119 — 
Delay in appealing until Act X of 1877 , which 
gave no appeal. An application under s. 119, Act 
VIII of 1859, for the re-hearing of a case decreed 
ex-parte, was rejected. Under that law, this order 
was appealable. No appeal was, however, 
filed until October 1st, 1877, on which date Act 
X of 1877 came in force. Held, that the appeal was 
inadmissible, there being no provision in Act X of 
1877 for such an appeal. In th», matter of Jan 
Kobe . . . , 1C.L. R'. 402 

6. Order setting aside ex- 

parte decree — Civil Procedure Code, 1859, s. 119 . 
A District Judge is not competent to entertain a 
summary or miscellaneous appeal from an order 
setting aside an ex-parte judgment. But where an 
ex-parte judgment has been set aside and a judg- 
ment afterwards come to on trial, and where a regu- 
lar appeal is preferred, the Appellate Court may, 
amongst the matters urged in appeal, take into con- 
sideration the regularity of the proceedings of the 
Court below in making an order under Act VIII of 
1859, s. 119. Luckhee Monee Dossee v. Bhqo- 
bun Mohun Bose . . 23 W. B. 147 



2. Order on application to set 

ex-parte decree— Civil Procedure Code, 
Though an order passed for setting 


aside 

1859, s. 119. 

aside a judgment is, on the merits of the application^ 
final, yet where a Civil Court makes an order setting 
aside an ex-parte judgment on an application 
presented after the period allowed by law has elaps- 
ed, an appeal against that order will lie on the 
ground that it has been made without jurisdiction. 
Keshavram valad Hirachand v. Ramchandba 
Trimbak ... 8 Bom. A. C. 44 

Toolsee Dossee v. Doorga Churn Paul 

15 W7B. 175 


7. 


Order refusing to set aside 
decree — Civil Procedure Code, 1877 , 


ex-parte 

s. 588 . No appeal lies under Act X of 1877 from an 
order made under that Act rejecting an application 
for an order setting aside a decree made ex-parte 
against a defendant. Gular Singh v. Lachman 
Das . . . . I. L. B. 1 All. 748 

8 . — Civil Procedure 

Code, s. 534. An appeal lies from an order 
made under s. 534 of the Civil Procedure Code of 
1877, refusing to set aside an ex-parte decree. 
LuOKMIDAS VlTHALDAS V. EbRAHIM OoSMAN 

I. L. R. 2 Bom. 644 

M 2 
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13. EX-PARTE CAm^-contd. 

9 , ~ Refusal to re-hear appeal— 

Civil Procedure Code, 1877 , 560, 584, 588— 

Hearing of appeal ex-parte. An appeal was heard 
ex -parte in the absence of the respondent (defendant), 
and judgment was given against him. He applied 
to the Appellate Court to re-hear the appeal, and the 
Appellate Court refused to re-hear it. He then ap- 
pealed, not from the order refusing to re-hear the 
appeal, but from the decree of the Appellate Court. 
'EM, that he was not debarred, by reason that he 
had not appealed from the order refusing to .re- 
hear the appeal, from appealing from the decree of 
the Appellate Court. Ramjas v. Baij Nath 

X X. R. 2 AIL 567 

, 10.~ Order ex-parte directing 

attachment in execution of decree. An ap- 
peal lies from an ex-parte order directing attachment 
in execution of a decree. Zamindab of Sivagiri 

r. AlwaPv Ayyangar. Sangli Vieapandia Chin- 

NATHAMBIAR V. ALWAR AYYANGAR 

I. X. R, 3 Mad.42 

IX. - — — — Order against defendant 
not appearing —Civil Procedure Code , 1877 , 
6*. 540. Under s. 540 of the Civil Procedure Code, 
an appeal lies from decrees passed ex-parte. If a 
defendant- appears at the first hearing and files a 
written statement, he should not be placed ex-parte. 
Anantharaka Patter Madhava Paniker 

X Xj. R. 3 Mad. 284 

See Luckmidas Vjthaldas v. Errahim Oosman 

X X. B. 2 Bom. 644 

and Bx-parL Modal atha 

X. X. R. 2 Mad. 75 

12. — — — — • — * Civil Procedure 

Code, 1877, to. 108, 540. Held by Stuart, CJ., 
and Straight and Tyrrell, JJ. (Oldfield and 
Brodhurst, JJ , dissenting), that a defendant 
against whom a decree has been passed ex-parte , 
and who has not adopted the remedy provided by 
ts. 108 of the Civil Procedure Code, cannot appeal 
from such decree under the general provisions of 
si' 540. Xal Singh ik Kjjnjan 

X X. R. 4 AIL 387 

13. - Application to 

defend refused — Ex-parte decree against defend- 
ants — Right of defendants to appeal without taking 
steps to set aside the decree — Civil Procedure Code 
{Act X of 1877), ss. 101 , 108 . Defendants who 
put in no appearance at the original hearing, and 
who have subsequently been refused leave to ap- 
pear and defend, are at liberty, where an “ ex-parte ” 
decree has been passed against them, to appeal to a 
higher Court without previously taking any steps 
to have the ex-parte decree set aside under s. 108 of 
Act X of 1877. ASHBUFFUNNISSA v. Lehareaux 

X X. R. 8 Calc. 272 
10 C, X. R. 502 

Procedure 

Code , $. 108 — Decree against defendant under 

s. 130 — “Ex-'parte 9 * decree. A defendant failing 


APPEAX — contd . 

13. EX-PARTE CASE H-contd. 

to comply with an order to answer interroga- 
tories, the Court, under s. 136 of the Civil Procedure 
Code, struck out his defence, and proceeding ex- 
parte passed a decree against him. Held, that the 
decree could not be treated, in respect of the remedy 
by appeal, as an ex-parte decree, and therefore, un- 
der the ruling in Lai Singh v. Kunjan, L L. R. 4 All 
387, is not appealable, but that an appeal would lie 
from the decree. Chunni Lal v. Chamman Lal 
I. X. R. 7 AIL 150* 

15. Appearance ” of 

defendant under Civil Procedure Code , s. 101 — 
Civil Procedure Code, ss. 64, 100 , 108, 157. The 
| first hearing of a suit was fixed for the 1 2th Decern- 
j her 1838, on which day the defendant did not ap- 
! pear, and the case' was adjourned to the 18th De- 
j comber, and, as the defendant did not then appear, a 
j decree was passed in favour of the plaintiff. A 
j vakalatnama had been previously filed on the de- 
| fendanfc’s part, and he had also objected to an ap- 
j plication filed by the plaintiff for attachment of the 
| defendant’s property before judgment. Held , that 
I these acts on the defendant’s part did not consti- 
J tute an 64 appearance ” by him within the meaning 
i of s. 100 of the Civil Procedure Code, which referred 
i to an appearance in answer, to a summons to appear 
| and answer the claim on a day specified, issued un- 
| dec s. -64 ; that the decree . was ■ therefore ex- parts 
j. within the meaning of ss. 100 and. 108, and /.ah- 
| appeal consequently lay to the High Court under 
i b. 588, cl. (9), from an order rejecting an application 
I to set the decree aside. Zam-ul-abMn Khan Y, 
Ahmad Raza Khun , /. L. R. 2 All 67 ; L. 11 5 
1. A. 233, distinguished. The Administrator*' 
General of Bengal v. Dyaram Bass , 6 B. L. R. 688, 
Bhimacharya v. Fakirappn , 4 Bom. 206, and Bibee. 
Haloo v. Atwaro , 7 IF, R. 81, referred to. Per 
Mahmood, J . — That the Court on the 18th Decem- 
ber seemed to have acted under s. 157 of the Civil 
! Procedure Code, and, choosing, the first of ..the al- 
| tentative courses allowed by . that section, : acted 
j under Chapter VII of the Code, and passed an 
j ex-parte decree under the provisions; of s., ICO of- 
1 that Chapter, Hira Dai v. Hira Ij vl 
j X X. R. 7 All, 538 

| 28,- — - — - — Order setting aside ex- 
I parte decree -Civil Procedure Code, '1882, ss. 

| 108 and 157. Ho appeal will lie from an order 
! made under s. 157 read, with s. 108 of the Code of 
Civil Procedure setting aside a decree passed ex-- 
parte in default of appearance of the defendant on a 
day to which the hearing of the suit had been ad- 
journed. Jonardon Dobey v. Ramdhone Singh , 
L L. R. 23 Calc. 733, rtf erred to. Bhagwan Dai 
v. Hira. .... ' . * i0All, S55 

17. —“r— : — — — — — Civil ' Procedure 

Code, ss. 100 , 101 , 108, 540 — Appeal from ex-parte 
decree. A defendant against -whom a decree has 
been passed ex-parte, and who has not adopted the 
procedure provided by s, 108 of the Code of Civil 
Procedure, can appeal from such decree under the 
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general provisions of s. 540. Lai Singh v. Kunjan , 
I. L. R. 4 All 337, dissented from. Kartjppas - 
v . Ayyathoeai . . I. Xi. K. 9 Mad. 445 

18. Civil Procedure 

Code , 1832, ss. 108, 540 — Decree passed ex-parte 
through non- attendance of defendants — Order on 
appeal for re-trial de novo on ground that defendants 
had insufficient opportunity for being heard — Juris- 
diction of Subordinate J udge. The defendants in a 
suit for possession of property and an injunction filed 
written statements, but failed to appear, either in 
person or by pleader, when the suit came on for he?r- 
ing in the District Munsif’s Court. Evidence ad- 
duced by the plaintiff was taken and a decree 
passed in plaintiff’s favour as prayed. Some of 
the defendants applied to the District Munsif for 
an order to set aside the ex-parte decree, which 
.application was refused ; and the defendants then 
appealed against the original ex-parte decree, when 
the Subordinate Judge reversed the said decree 
and remanded the suit for re-trial de novo on the 
ground that the defendants had not had a proper 
opportunity for being heard. Held, that it was not 
competent for the Subordinate Judge to pass such 

• an order ; that he could only deal with the case on 

the materials on the record ; and that the decree 
of the District Munsif must be restored. Catjs- 
sanel v . Soures . „ I. Xt. B. 23 Mad. 280 

19. Order against respondent 

not appearing — Civil Procedure Code, ss. 103, 
"108, 540, 560 , 534 — Construction of Statute — Gene- 
ral ivords. Held by the Full Bench (Straight, 
Offg. G.J., and Tyrrell, J., expressing no opinion), 
that a respondent in whose absence the appeal has 
been heard ex-parte, and against whom judgment 
has been given, may prefer a second appeal from 
the decree, under the provisions of s. 584 of the 
Civil Procedure Code, and his remedy is not limited 
to an application under s. 560 to the Court which 
passed the decree to re-hear the appeal. Ramjas 
v. Baijnath , I. L. R. 2 All 567, approved. Per 
Oldfield, J . — There is a distinction between the 
case of a defendant in a Court of first instance and 
that of a respondent in an Appellate Court not 
appearing, with reference to ss. 108 r nd 560 of the 

• Code. Lai Singh v. Kunjan, I. L. R. 4 All 387, 
and Ramshet Bachaset v. Balhishna Ababhat, 6 Bom . 
A. C. 161, referred to. Per Mahmood, J . — The 
distinction is one of detail merely and not of prin- 
ciple. Lai Singh v. Kunjan dissented from. Zain- 
ui-abdin Khan v. Ahmad Raja Khan , 1. L. R. 2 
All 67 : L. R. 5 I. A. 233, J amaitunnissa v. 
Lutfunnissa, I. L. R. 7 All 606, Ashruffunnissa 
v. Lehareaux, I. L. R, 8 Calc. 272, Luckmidas 
Vitholdas v. Ebrahim Oosman, I. L. R. 2 Bom. 644, 

.Annantharama v. Madhava Panikar, I. L. R. 
2 Mad. 264, and Modalatha's case, I. L. R. 2 Mad. 
.75, referred to. Also per Mahmood, J. — Where 
two procedures or two remedies are provided by 
statute, one of them must not be taken as operating 
in derogation of the other. Ajtjdhia Prasad v. 
BaLMTJKAND . . . I. Ii. B. 8 All. 354 
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20. Order admitting appeal— 

Ex- parte order. An ex-parte order admitting an 
appeal is subject to reconsideration on the hearing 
of the appeal. Moshaullah v. Ahmeddllah 

I. He. R. 13 Calc. 78 

21. — Order setting aside ex- 

parte decree - Civil Procedure Code {Act XIV 
of 1882), ss. 108, 588 — Notification in Gazette. 
There is no appeal from an order setting aside an 
ex-parte decree. Shama Dass v. Httrbuns Narain 
Singh . . . I. Xi. H. 16 Calc. 428 

22. Civil Procedure 

Code {Act XIV of 1882), ss. 108, 562,594 and 595 
{a) — Ex-parte decree — Appeal from order refusing 
application under s. 108, Civil Procedure Code — Re- 
mand under s. 562 , Civil Procedure Code, appeal from 
order of — S. 562 , Civil Procedure Code, what can be 
remanded under — Final order — Interlocutory order . 
In an appeal from an order refusing to set aside 
a decree under s. 108, Civil Procedure Code, on the 
ground that that section did not apply, the only 
case which can be remanded by the Appeal Court, 
to be tried on its merits, is the application under s. 
108, and not the original case, the decree in which is 
sought to be set aside. Such order of remand is 
merely an interlocutory order relating to procedure 
and no appeal lies therefrom. The mere fact that 
the High Court have certified the sufficiency of the 
amount and the value of the suit for an appeal to 
the Privy Council, cannot make appealable an order 
which does not fulfil the statutory conditions. 
Rai Radha Kissen v. Collector of Jaunpore 
(1900) 5 C. W. m 153 : s.e. I*. K. 28 I. A. 28 

I. L. B. 23 All. 220 

23. — — — - — • Civil Procedure 

Code, ss. 89, 100,104 — Ex-parte decree — Service of 
summons on defendant residing out of British India ■ — 
Burden of proof. Where a defendant against whom 
an ex-parte decree has been passed appeals against 
that decree, it is sufficient in the first instance to 
establish that in the Court which passed the ex-parte 
decree the necessary proof of service of summons on 
the defendant was not given by the plaintiff. It is 
not incumbent on the appellant to show that the 
summons was in fact not duly served. Where a 
summons is sent by post to a defendant residing out 
of British India, it is not, in the absence of evidence 
that the person to be served was at the time resid- 
ing at the place to which the summons was sent, 
sufficient proof of service to show that the summons 
was posted, hut there must be some evidence of its 
having been received by the defendant. S. 100 
of the Code of Civil Procedure is not limited in its 
application to defendants residing within British 
India. Eakhr-ud-din v. Ghafur-ud-din (1900) 

I. X«. B. 23 All. 99 

24. — — — — - Civil Procedure 

Code, ss. 80, 108 — Application to set aside a decree 
passed ex-parte — Irregular service of summons. 
Where a serving officer finds a defendant to be away 
temporarily from home, and knows where he is, it is 
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not a good service if he thereupon does no more 
than fix the summons to the outer door of the 
house ; but he must make further efforts to effect 
personal service, Sakina v. Gauri Sahai (1902) 

I. Is. R. 24 All. 302 

. 25. — — ■ — Civil Procedure 

Code , ss. 588, 591 — Order setting aside an ex- parte 
decree — Order not 4C affecting the decision of the case? ’ 
Held, that an order under s. 10S of the Code of Civil 
Procedure, setting aside a decree passed ex- parte, is 
not an order *• affecting the decision of the case,” 
that is, affecting the decision of the case upon the 
merits. The alleged wrongfulness of such an order 
cannot, therefore, be urged as a ground of objection 
in an appeal from the decree in the suit, under the 
provisions of s. 591 of the Code. CMntamony Dassi v. 
Maghoonath Sahoo , I. L. JR. 22 Calc, 981 , and Gulah 
Kunwar v. Thahur Dass , I. L. It 24 All . 464, 
followed. Tasadduq Husain v. Hayat-tjn-nissa 
(1903) .... I. L. R. 25 All. 280 ; 

26. - — — - — * ■ Practice — Notice j 

on pleader if notice to client'---’ Appeal from pre- 
liminary 'decree, disposed of — Arrival of records 
in lower Court — Parties how to he notified . An 
appeal preferred to the High Court against a 
preliminary decree for accounts having been 
dismissed for non-prosecution, the record was 
returned to the lower Court, which directed 
notices to be served on the pleaders of the parties 
for the further hearing of the case, a week hence. 
Notice was served on the defendant’s pleader but 
he did not inform the defendant i—Held, that 
the notice was not a good notice on. the defendant 
and an cx- parte decree passed against the defend- 
ant on the date fixed should be set aside. That 
the case should be reheard upon notice served on 
the defendant personally. E. F. S andys v. Upen- 
dra Chandra Sinha Rot (1908) 

13 c. w. ar. 142 

14. GROUNDS OF APPEAL. 

1. — — Objections to order of 

remand in appeal from, final decree — Civil 
Procedure Code, :859, s. 333 ; 1877, 1882, s. 541 . 
It is competent to an appellant appealing from the 
final judgment and decree to include in his appeal 
any legal grounds of objection against- a prior 
decretal order of remand. Mizajool Nissa v. 
Bunskee Dkur . IN. W. 193* Ed. 1873, 277 

% — — Appellant not 

allowed to raise in appeal a contention inconsistent 
with the case relied upon in the Courts below— 
Variance between pleading and proof— Practice. 
An appeal cannot be maintained upon a ground in- 
consistent with the case insisted on in the Courts be- 
low, notwithstanding that the new ground may be 
one that might have been brought forward in the 
first instance, as an alternative. In a suit between 
the widows of two brothers deceased, the plaintiff’s 
title rested on this, that her and the defendant’s 
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late husbands, respectively, having been the sons of 
the same father, had, therefore, been sapindas to 
each other, so that the plaintiff as the widow of the 
one would be the heir of the other, expectant on the 
death of his widow. In this character she sued to 
have set aside an adoption made by the defendant. 
The Courts, however, found that the plaintiff’s 
husband was an illegitimate son, and not a sapinda,. 
and the suit was dismissed. The plaintiff, now ap- 
pellant, on findings of fact that both the sons were 
illegitimate, urged that, though they could not 
inherit from their father, they yet could succeed to 
the estate of one another. Held, that this con- 
tention was so inconsistent with the case made 
below that it was now inadmissible. Srimati Dasi 
v. Lalanmani, 2 B. L. JR., P. C., 64 ; 11 IF. JR., P. C., 
27, referred to and followed. Gajapatih Radhxka 
v, Vasudeva Santa.Singa.ro 

1. 1*. R. 15 Mad. 503 
E. R. 19 I. A. 179 

3. When review granted, no appeal lies 

against ike final decree on grounds other than those' 
mentioned in s. 629 — Sufficiency of the reason on 
which review granted no ground for appeal against 
the final decree. Ss. 584 and 591 of the Code of 
Civil Procedure do not control s. 629, and do not, 
where a review is granted and a final decree passed, 
confer a right of appeal, when such appeal is not 
based on one of the grounds mentioned in s. 629. 
Where an application for review of judgment, is 
granted 4 for any other sufficient reason 9 under s. 
023 of the Code, the sufficiency or otherwise of the 
reason is not a good ground of appeal agamst the 
order and is not, notwithstanding the general pro- 
visions of ss. 584 and 591, a good ground of appeal 
against the final decree. G op ala Aiyar v. Rama- 
samt Sastrial (1907) . I. Xi. R. 31 Mad. 49 


15. LETTERS PATENT, CL. 12. 

1. — Order granting leave - 

Leave to institute suit An appeal lies from an 
order granting leave to the plaintiff to institute a 
suit under cl. 12 of the Letters Patent. Ismail 
Ha-tee Hr rub v. Mahomed Hajee Yoosttf. Ro- 
btm Bye v. Mahomed Hajee Yoosuf 

13 B. Ii. R. 91 : 21 W. R. 303 

2. Order refusing leave to 

sue. Where at the time of filing the plaint an 
application for leave to sue was granted under cL 12 
of the Letters Patent, leave being reserved to the 
defendant to move to have the order set aside, and 
the plaint was then filed, but in the settlement of 
Issues the defendant questioned the jurisdiction of 
the High Court, and the Court eventually withdrew 
the permission to sue in the High Court. Queers: 
Whether the order appealed against, finally decid- 
ing that leave ought not to be granted to institute a 
suit for want of jurisdiction under cl. 12 of the 
Letters Patent, was an appealable order. Radha 
Bibee v. Mucksoodun Doss . 21 W. R. 204 


APPEAL —conid. 


APPEAL — contd. 



( 397 ) 


DIGEST OF CASES. 


398 ) 


APPEAL — contd. 

16. MADRAS ACTS. - 

1. — Madras Forest Act, s. 10 — 

Decision as to title to land — Appeal to High Court 
from decision of District Court on appeal . An 
appeal lies to the High Court from a decision of 
a District Court passed under s. 10 of the Madras 
Forest Act, 1882, on appeal from the decision of a 
Forest Settlement Officer. Kamaraju v. Secre- 
tary op State poe India 

I. L. B. 11 Mad. 309 

2. — Madras Bent Recovery 

Act (Madras Act VIII of 1885)— Order of 
Collector. By Madras Act VIII of 1865, an appeal 
from the decree of the Collector lies to the Civil 
Court. Olaga Sundae am Pillay v. Muttien 
Chetty . . . . 4 Mad. 227 

8. — — — - Procedure. The 

Civil Court, in hearing an appeal from the decision 
of a Collector under the Act, must be guided by the 
Civil Procedure "Code. Subramaney Pillay v. 
Perumal Chetty . . .4 Mad. 251 

4, s. 10 — Order to eject tenant. No 

apx>eal lies to the District Court from an order 
passed on an application to eject a tenant under 
s. 10 of the Rent Act (Madras Act VII of 1865). 
Mahomed Yakub Saheb v. Mahomed Jaffer Ali 
Saheb . . . I. L. R. 4 Mad. 167 

5. ss. 10, 69, 73 —Decision of Col m 

lector ejecting tenant. An appeal lies from the 
decision of a Collector ejecting a tenant under 
s, 10 of the Rent Recovery Act (Madras), 1865. ] 
Such a decision, notwithstanding the use of the 
word 44 Order ” in the section referred to, is a judg- 
ment within the meaning of s. 69. Mahomed Yalcub 
Saheb v. Mahomed Jaffer Ali , I. L. R. 4 Mad. 
167, not followed. Narasimhaswami v. Lakshmam- 
ma ... I. L. B. 22 Mad. 436 

17. MANAGEMENT OF ATTACHED 
PROPERTY. 

See Appeal — Receivers. 

1. Order postponing sale to 

enable debtor to raise amount — Civil Pro- 
cedure Code ( Act VIII of 1859), s. 243— Civil Pro- . 
cedure Code , 1882, ss. 305, 503— Order postponing 
sale— Act XXIII of 1861, s. 11. An appeal lay 
itom an order passed under s. 243 of Act VIII of 
1859, postponing the sale of the property attached 
in order to enable the judgment-debtor to raise the 
amount of the decree against him (Jackson, J., 
dissenting). Hanuman Prasad v. Ajodhya Pra- 
sad . 1B.L.B. F. B. 7:10 W.B.FV B.5 

2 . Order refusing application 

to appoint a manager. An appeal lay from an 
order refusing the request of a judgment- debtor for 
the appointment of a manager under s. 243, Act 
VIII of 1859. Bisram Singh v. Inderjeet Koon- 
tvar .... 2 W . B. Mis. 49 

3. ’ Qucere : Is a re- 

fusal to make an order on an application for the ap- 
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pointment of a manager an order from which an 
appeal lies under s. 11, Act XXIII of 1861 ? Nuz- 
mooddeen Ahmed v . Abdool Azeez 

13 W. K. 242 

4. Order of Manager — Civil 

Procedure Code, 1859, s. 243. There is no appeal 
against the order of a manager appointed under s 
243, Act VII of 1859. ‘ Bhoobun Moyee Debea v . 
Mooty . . . .1 W. R. Mis. 1 

18. MEASUREMENT OF LANDS. 

1. ~~ — — Order of Deputy Collector. 

An appeal from the decision of a Deputy Collector 
in a suit under s. 9, Bengal Act VI of 1862, lay, not 
to the Collector, but to the Zilla Judge. Erskine 
& Co. v. Gholam Khezur . 9 W. B. 521 

2. Question as to standard 

pole of measurement. Where a question as to 
the standard pole of measurement in use in a par- 
gana is properly raised and determined between 
parties by the Revenue Court in a proceeding under 
Bengal Act VI of 1862, s. 9, the determination is 
final. Neem Chand Sahoo v. Ram Golam Singh 

24 W. R. 424 

3. Order of Collector in sur- 

vey and measurement of lands. An appeal lay 
to the Judge from the decision # of a Collector in. 
matters of survey and measurement falling within 
ss. 9 and 10, Bengal Act VI of 1862. No appeal lay 
from the decision of a Collector under s. 11 of the 
same Act. Taruck Nath Mookerjee v. Mey- 
dee Biswas . . . 5 W. B., Act X, 17 

4. — — Order of Deputy Collector 

as to standard pole of measurement. No 
appeal to the Judge lay from the decision of a 
Deputy Collector under s. 11, Bengal Act VI of 
1862, on the question of the standard pole,c>f mea- 
surement. Rakhal Das Mookerjee v . * Tunoo 
Poramanic . . . . . 7 W. R. 239 

5. Order of Collector as to 

standard of measurement — Beng. Act VI of 
1862, ss. 9 and 11. When the right of a proprietor 
to make, under s. 9, Bengalf Act VI of 1862, a mea- 
surement of a tenure, is disputed solely on the 
ground that the proper standard pole of measure- 
ment under s. 11 is not employed, the Collector has 
power to enquire into and decide the true length of 
the standard pole, and an appeal lay from his de- 
cision. Manmohini Chowdhrain v. Premchand 
roy . 0 B. L. R. 1 : 14 W. R. F. B. 4 

8. Order in measurement pro- 

ceedings — Decree — Civil Procedure Code ( Act X 
of 1877, ss. 2 and 540 — Beng. Act VIII of 1869, 
$. 37) order under. A order made under s. 37, 
Bengal Rent Act (Bengal Act VIII of 1869), is a 
decree within the meaning of the definition con- 
tained in the Civil Procedure Code (Act X of 1877), 
and an appeal lies therefrom under the provisions 
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of s. 540 . Brojendro Coomar Roy v. Krishna 
Coomar GhOse . . 1. L. B. 7 Calc, 884 

9 a Xi. B. 444 

7.. 


Beng. Act VIII 

of 2889 , #. 38. An appeal lies to the High Court 
from proceedings taken under Beng. Act VIII of 
1869 , s. 88 . Ahmed Ali v. Nittyanund Roy 

24 W. B. 171 

See Ahdool Baeee v. Nittyanund Koondoo 

21 W, R. 103 

where an appeal was heard, though the question was 
not raised. 


Beng. Act VIII 


of 1869 , s. 38. There is no appeal against an order 
made by the Civil Court, under s. 38 of Bengal Act 
VIII of 1869, directing the measurement of lands. 
Croivdy v. Goburdhan Bog, 22 W. JR., 491, followed. 
Golnch Kishore Acharjee v. Kesha Majhee , 15 
IF. JR., 23, and Manoo Dassee v. Ishan Chunder 
Bmerjee, ib,, 245 , cited. Rally Chubun Dutt v. 
Peotab Chunder Ghose . 5 C. L. R. 484 


19. N.-W. P. ACTS. 


1. 3ST.-W. P. Rent Act (XVIII 

of 1873), s. 148 — Landholder and tenant — Suit in 
which right to receive rent is disputed — Determina- 
tion of such right — Determination of Proprietary 
right G sued J for the rent for certain land, 
alleging that he was the tenant of such land and 
J was his sub-tenant. J disputed C’s right to 
receive rent for such land, alleging that he was not 
his sub-tenant but S' s, and had paid such rent to S. 
Under the provision of s. 148 of Act XVIII of 1873, 
S was made a party to the suit. The Collector 
decided on appeal in the suit that 8, and not G, was 
the tenant of such land, and J was her sub-tenant 
and not G'&, and had paid such rent to S. Held , that 
there was no determination by the Collector of the 
title to such land, but as incidental to the question 
who was entitled to receive the rent, and conse- 
quently the decision of the Collector was not ap- 
pealable to the District Judge. Chotu v. Jitan 
' I. L.R. 3 All 83 


2. < — — — - Suit . for ' rent 

where the right to receive it is disputed— Question 
of title — Jurisdiction of Civil and Revenue Courts — 
District Judge, jurisdiction of. M sued / and 
another for rent in the Court of the Collector. The 
defendants pleaded payment to F, who was accord- 
ingly brought on to the record as a co-defendant 
under s. 148 of the North-Western Provinces Rent 
Act (XII of 1881). The Collector decided In fa- 
vour of V. The plaintiff appealed to the District 
Judge, making all three persons respondents. The 
District Judge reversed the decision of the Collect- 
or, and .ordered the whole costs to be paid by F, 
who thereupon appealed to the High Court. Held, 
that the District Judge had no jurisdiction to en- 
tertain the appeal so far as the party brought in 
under s. 148 was concerned, and, that being so, had 
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no power to award costs against him. Anand 
Ram v. Mausuma Begam . I. L. B. 13 All. 304 

3, ss# 148 J 183, \m— Landholder 

and tenant — Suit for arrears of rent— Right to 
rent disputed by third person — Appeal by inter - 
venor. K sued B for arrears' of rent, such arrears 
not exceeding R100. His right to receive rent 
was disputed by H, a third person,, who was 
made a defendant under the provisions of s. 148 of 
Act XVIII of 1873. The suit was fried by an 
Assistant Collector of the second class, who decided 
that K was entitled to the rent. II and B appealed 
to the Collector, who decided that H : was entitled 
to the rent. K thereupon appealed to the District 
Judge, who affirmed the decision of the Collector. 
K then appealed to the High Court. Held, that the 
Collector was not competent to entertain an appeal 
by H ; that as between K and B all that the Col- 
lector could decide was whether or not K was en- 
titled to the amount of rent claimed ; that the Dis- 
trict Judge had no jurisdiction to entertain JCV 
appeal ; and that A’’s appeal to the High Court was 
noF enter tamable, the District Judge not having 
decided any question of proprietary right* that 
would justify such an appeal. Kishxa Ram i\ 
Hingu Lal . . . I. Ii. B. 4 All 237 

4* — — — ;■ s. 189 —Quest ion of title - — Sul/- 

for arrears of rent. Where the defendant pleaded 
in answer to plaintiff’s suit for arrears of rent 
that defendant no longer held as tenant, but as 
sub-proprietor under a settlement made direct 
with defendant by the settle rnent officer z—Hcld* 
that under s. 1.89 of Act XVIII of 1873 the suit 
involved a question of proprietary title, and that 
an appeal lay to the Judge of the District, al- 
though the amount in suit was less than RlOO. 
Bishesar Singh q. Sugundhi 

I. L. B. 1 All 366 

^ • Appeal to Dis- 

trict Judge. An appeal lies to the District Judge 
under s. 189 of the North-Western Provinces •.Rent 
Act, as well from appellate as from original decisions 
of the Collector. Raja Singh v. Sulk a 

I. L. B. 6 All 398 

6. — — N.-W. P. Rent 

Amendment Act {XIV of 1886), s. 5-—“ Rent 
payable by the tenant ''—Rate of rent. The words 
"* rent payable by the tenant ” in s. 3 89 of the North- 
Western Provinces Rent Act (XII of 1881, as 
amended by Act XIV of 3886) mean the rate of 
rent payable by the tenant, and not merely the 
actual amount of money which is due at any given 
time by the tenant to his landlord as rent. The 
appeal therefore given by that section is limited to 
cases in which the Court of first instance has de- 
termined the rate of rent. Rape a Prasad Singh 
■V. Peegash Rai . . I. L. R. 13 All 193 

7 . ■ - — ■ - N.-W. P. Rent 

Act, Amendment Act {XIV of 1886), s. 5— Rent, 
rate of. Where a zamindar sued a tenant for rent 


( 401 ) 


DIGEST OF CASES. 


( 402 


APPEAL— contd,. 

19. N.-W. P. ACTS — contd. 

of certain alluvial land, the amount claimed not 
being above filOO, and the tenant objected that 
there was a custom in the village by which rent was 
paid in case of alluvial land only on the culturable 
portion, and that during some of the years in suit a 
less portion of the land than that for which rent 
was claimed, had been culturable : — Held, that in 
such a suit the rate of rent was in dispute, and an 
appeal would therefore lie. Radha Prasad Singh 
v. Pergash Rai , I. L. R. IS All 193, followed. 
Payag 8 aim v. Matadin, Weekly Notes , 1990, 
'229, overruled. Radha Prasad Singh v . Mat- 
hura Chaube . . X. Xi. R. 14 All. 50 


8 . 


— Landholder 
tenant— Rate of 


and 

rent. 


tenant — Rent payable by 
The criterion to be used in deciding whether an ap- 
peal lies under s. 189 of Act XII of 1881 is whether 
the decision would merely affect a particular year, 
or whether it would supply a plea of res judicata, 
if not appealed against, for all succeeding years in 
which the landlord and tenant stood in the same 
relation as when the suit was brought. Radha Pra- 
sad Singh v. Mathura Chaube, I. L. R. 14 All. 50, 
referred to. Mohib Ali Khan v. Martin 

I. Xi. R. 16 AIL 51 


9 . 


Suit to recover 
Revenue .” The 


arrears of revenue — c< Rent ' 
term “ rent” as used in s. 189 of Act XII of 1881 
cannot be extended so as to include revenue. 
Hence where a plaintiff sued to recover arrears of 
revenue alleged to he payable to the plaintiff by 
the defendants under an agreement, the defendants 
being admitted to be inferior proprietors of the land 
in respect of which the revenue claimed was payable, 
it was held that no appeal lay to the District Judge 
under s. 189 of Act XII of 1881. Tilakdhari Bai 
v. Soghra Bibi . . I. Xi. R. 18 All. 302 


10 . 


1 Rent 'payable 


by the tenant ” not in issue— Landholder and 
tenant . Certain defendants, being sued by the 
zamindars for the rent of land held by them, plead- 
ed in effect that, whatever the rent of the land in 
suit might be, they were entitled to retain it under 
an agreement between them and the predecessor 
in title of the plaintiffs in lieu of interest payable to 
them on account of a mortgage given by the said pre- 
decessor in title. Held, that the case was not one 
in which an appeal would lie to the District Judge 
under s. 189 of the N.-W. P. Bent Act, inasmuch 
as the rent payable by the tenant was not in issue 
in the suit. Deocharan Singh v. Beni Pathak 
I. Xi. R. 21 All. 247 


11 . 


and s. 93— Ques- 


tion as to rate of rent payable by the tenant not in 
issue in the appeal. Under s. 189 of Act XII of 
1881, an appeal lies in a suit under s. 93 of the Act, 
where the rent payable by the tenant has been a 
matter in issue and has been determined. It is not 
necessary that the rent payable by the tenant 
should be a matter in issue in the appeal. Sabju 
Prasad v. Haidar Khan. I. Ii. R. 18 All. 463 
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— s. IQI-Ayfcalio 

High Court from appellate decree of District Judge 
passed in appeal fro7n appellate decree of Collect- 
or. An appeal lies to the High Court from a decree 
of a District Judge passed in appeal from an appel- 
late decree of a Collector. Jai Bam v. Dtjlari 
Chand .... I, L. R. 5 All. 309 

13. [N.-W. P. Land Revenue 
Act (XIX of 1873), ss. 113 and 114 — Partition . 
Where in the course of carrying out an order for 
a partition and of assigning the lands to each co- 
sharer, certain co-sharers claimed certain plots of 
land as belonging to them in severalty and demand- 
ed that the same should be assigned to them, and 
the Collector decided that some of such plots were 
held in severalty and one was held in common :— - 
Held , that his decision was not passed under s.113 of 
Act XIX of 1873, and was therefore not appealable 
under s. 114 of that Act. Shibban Dal v. Tiloke 
Chand .... X. L. R. 2 All. 619 

14. Order for parti- 

tion by Assistant Collector confirmed by Collector 
— Objection subsequently made to mode of partition 
— Question of title. Upon an application made 
under s. 303 of the N.-W. P. Land Revenue Act 
(XIX of 1873) for partition of a share in a mehal, no 
question of title or proprietary right of the nature 
contemplated by s. 113 was raised, nor any serious 
objection made by any of the co-sharers, and the 
Assistant Collector recorded a proceeding setting 
forth the rules which were to govern the partition, 
and this proceeding was confirmed by the Collector 
under s. 131. An Amin was ordered to carry out the 
partition, and, in taking steps to do so, stated the 
principle upon which he proposed to distribute the 
common land. An objection was then for the first 
time raised by two of the co-sharers in the Court of 
the Assistant Collector to the inclusion of a particu- 
lar piece of land in the partition, on the ground that 
it appertained exclusively to their share. This 
objection was disallowed by the Assistant Collector 
and, on appeal, by the District Judge : Held, that 
at the stage of the proceedings when objections were 
taken, it was too late to determine questions of title 
under s. 113 of the Act ; that accordingly the Assist- 
ant Collector could not be said to have done so ; 
that the objections could, therefore, only be regard- 
ed in the light of objections to the mode in which it 
was proposed to make the partition ;■ and that con- 
sequently there was no appeal from the order of the 
Assistant Collector to the District Judge, or from the 
District Judge to the High Court. Tota Bam r. 
IshurDas . . . X. I* R. 9 AIL 445 

15. Question of title 

— Appeal from order under first part of s. 113 . 
No appeal lies to the High Court from a deci- 
sion of a Collector or Assistant Collector under the 
first part of s. 113 of the North-Western Provinces 
Land Revenue Act (XIX of 1873), declining to 
grant an application for partition until the question 
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in dispute has been determined by a competent 
Court. Imtiaz Bang i\ L atafat- un-kiss a 

I.'L. E, 11 AIL 328 

18. — — Order of Cob 

lector, on < implication for partition--- Decision on 
question of title . An appeal will lie from the “ order 
or “ decision ” of a Collector or Assistant Collect- 
or trying a question of title raised in the course of 
the hearing of an application for partition under the 
N.-W. P. Land Revenue Act (XIX of IS73). Niaz 
Beg am v. Abdul Karim Khan 

I. L. B. 14 All. 500 

17. ss. 214 and 219 

— Order in partition proceedings — Decision of ques- 
tion of title by a Court of Revenue- — Effect of such 
"decision when ex-parfe. Held, that the provisions of 
ss. 214 and 219 of Act XI X of .1873 do not apply 
to an ex- parte decision of a question of title by a 
Court of Revenue acting in partition proceedings 
under s. 113 of the said Act. An appeal to the Dis- 
trict Judge therefore lies from an order of the Assist- 
ant Collector in such proceedings. Tuxsi Prasad 
v. Mated Mal . . I. L. R. 18 All. 210 

18. — Act XIX of 1873 (Horth- Western 
Provinces Land-revenue Act), s. 114 — 

Partition — Order ref using to stay partition — Juris - 
diction of High Court , Held , that under s. 114 
of the North-Western Provinces Land-revenue 
Act, the High • Court can only entertain appeals 
from orders and decisions whereby the rights of 
parties are declared. No power is given to the 
High Court to restrain the Collector or Assistant 
Collector from entertaining an application for per- 
fect partition. Mux a war An v. Shakirat-un- 
Nissa Hire {1902} . I* L. R. 25 All. 141 

19. — Act XII of 1881 (Portli-West- 
ern Provinces Bent Act), s. 189 — Suit for 
rent — Appeal admissible where the question has 
been whether any rent at all was payable by 
the defendant. Held, that the words in s. 189 
of the North-Western Provinces Rent Act, 1881, 
“ in which the rent payable by the tenant has been 
a matter in issue and has been determined, *’ include 
cases in which the question whether any rent at all 
is payable by the tenant has been a matter in issue 
and has been determined. Deo Charan Singh v. 
Beni Pathak, I. L. R. 21 All 241, referred 
to, Re.ni Prasad Kitari r. Batura* Bxbi (1901) 

I. L. R. 23 All. 283 

20* Act XII of 1887 (Bengal 

Civil Courts Act), s. 10 — Jurisdict ion — Powers 
of Subordinate Judge in charge of the office of the 
District Judge— Revenue Court appeal. Held, that 
a Subordinate Judge in temporary charge, under 
s. 10 of Act XII of 1887, of the office of the District 
Judge, is competent to take up and decide Revenue 
Court appeals which may be pending on the file of 
the District Judge. Rahmat Ali Khan v. Ab- 
dulla. (1901) - . I, L. R, 23 AIL 455 


1. Objection, meaning of— - 

Civil Procedure Code , 1859, s. MS ; 1877 , 1882,. 
s. 561 . The word “ objection 55 used in s. 348 of 
Act VIII of 1.859 was not limited to written ob- 
jections simply, but comprehended also verbal ob- 
jections. Ramnarain Bhuttacharjee v. Mohes- 
chunder Roy .... 2 Hay 70 

2. — Applicability of s, 348— 

Special appeal. S. 348, Act VIII of 1859, was 
as applicable to special as to regular appeals. 
Narayan Ayyar v. Lakshun Ammal 

3 Mad. 218 

3. Time for objection. Objec- 

tions under s. 348, Act VUJ of 1859, might be urged 
at any time in the course of hearing of an appeal. 
Thakue Dass Goshamee v. Gopee Kisto 
Gosh am ee .... 15 W. R. 18 

4. Hearing of appeal . 

It was too late to take an objection under 
s. 348, Act VIII of 1859, when the Appellate Court 
has given its decision, Abdul Gitxxee v. Gour 
Monee Debia ... 9 W. R. 375 

5 « , Time for filing objec- 

tion — Application to file cross-appeal, Requisites' 
of. An application to file a cross-appeal orally, was; " 
rejected, firstly, because a written memorandum 
of its grounds had not been filed previously : second- 
ly, because the objection, when taken, was not tiled 
on the regulated stamp ; and lastly,, because . 'the 
ground now urged had not been advanced as an ob- 
jection in a regular appeal previously filed. Hollas 
Kooeree v. Sttfeehun. Sdfeehun v , Mahomed' 
Hubbeboollah Khan . . 8 W. R. 379 

6. Practice. A re-: 

spondent might unders. 348 file a notice with the 
Registrar, specifying therein the objections which 
he intends to take on the hearing of the appeal. .In 
the matter of Madhobee Bosses 

B. Ii. R. Sup. Vol. 587 : 0¥,E. Mis. 102 

7. - — — The notice of 

objections referred to in s. 561 of t lie Civil Procedure - 
Code, 1882, must be filed not less than seven days* 
before the date fixed for the hearing in the sum- 
monses issued to the parties. Deo Kjshen v. 
Maheshar Shahai . . 1. 1*. R, 4 AIL 248 

8. Cross-appeal 

Notice of objection , A notice of objection : ' under ■ 
s. 561 of the Code of Civil Procedure, Act XIV of 
1882, must be filed not less than seven days before 
the date (if any) fixed for the hearing of the appeal 
in the notice served upon the respondent. S. f> of 
Act XV of 1 877 does not apply to an objection under 
s. 501 of the Procedure Code. Rally Pkosunno- 
Biswas v. Mungala Dassee 

I* Xi. R. 0 Calc. 831. 

9. ■- — . — — — — - — — P r a c t i c e. 

Objections to a decree under ». 501 of the Civil 
Procedure Code (XIV of 1882) need not necessarily 
be filed seven days before the day originally fixed 
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for hearing the appeal. When the hearing is post- 
poned, it is sufficient- if the objections are filed seven 
days before the day fixed for the postponed hearing, 
the object of s. 561 being merely to give the appel- 
lant timely intimation of proposed objections. Ran- 
gildas v.Bai Girja . 1. 1*. R. 8 Bom. 559 

10. An appeal 

having been filed on the 10th April 1879, and the 
date for hearing fixed for May 1879, a memorandum 
of objections under s. 561 of the Civil Procedure 
Code was filed by the respondent on the 18th Sep- 
tember 1879, before the actual hearing, which took 
place in July 1880. Held, that the memorandum of 
objections, under s. 561 of the Code of Civil Proce- 
dure as amended by s. 86 of Act XII of 1879, ought 
to have been filed not less than seven days before 
the date fixed for hearing, and was therefore inad- 
missible. Ram Gobind Jugodeb v. Deno Bundhu 
Srinundun Mohapattee . 9C.L. R. 281 

11. Civil Proce- 

dure Code, 1S82 , s. 561 — Practice — Objections to 
decree by respondent — Time for filing objections — 
Date fixed for hearing appeal. Quaere: Whether 
under s. 561 of the Code of Civil Procedure, objec- 
tions to the decree by the respondent must neces- 
sarily be filed seven days before the date originally 
fixed for hearing the appeal, or whether it is not 
sufficient if they are filed seven days before the day 
on which the appeal is actually heard, and whether 
the decision of the Bombay High Court in Bangildas 
v. Bed Girja , 1. L. R. 8 Bom. 559, to that effect is 
not correct and the decisions of the Calcutta High 
Court to the contrary are not erroneous. Tulshi 
Pershad v. Raja Missee I.3Y B. 14 Calc. 810 

12. — Civil Procedure 

Code , 1882 . s. 561 — Filing of objections, time for — 
Practice. The expression {< the day fixed for 
the hearing ” used in s. 561 of the Civil Procedure 
Code (Act XIV of 1882) means the day on which 
the hearing actually commences, and includes 
both that day and the day to which the 
hearing may be adjourned. The purpose of the 
section is to give the appellant timely intimation of 
the proposed objections. Accordingly, a cross- 
objection filed by the respondent on the day men- 
tioned as the day fixed for hearing the appeal in the 
notice to the respondent was held not too late. 
Bangildas v. Bai Girja, I. L. R. 8 Bom. 559, 
followed. Dinkar Parsharam v. Vinayek Mor- 
eshwar . . . I. Ii. R. 11 Bom. 698 

18. — Civil Proce- 

dure Code , 1882, s. 561 — Civil Procedure Code 
Amendment Act ( Act VII of 1888), s. 48 — Time 
allowed for memorandum hf objections . An appeal 
cannot definitely be posted until the Court has ascer- 
tained that notice of the appeal has been served on 
the respondent, and a date must then be fixed not 
less than one month from the date of service, as the 
respondent is entitled, by s. 561 of the Code, to that 
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period within which he may file any objection he 
may have. Sundae am v. AnnaNgar 

I. Ii. R. 18 Mad. 492 

14. — Civil Proce- 

dure Code, 1882, s. 561 — Time for filing objections — 
Delay in filing them — Practice. Where a respond- 
ent, in order to save the costs of copying the judg- 
ment of the Court below, the decree, and other 
documents in the case, delayed sending instructions 
to counsel to draw objections to the decree until the. 
paper books had been received from the appellant, 
at- which date the period allowed for filing objections 
had expired, the Court refused to extend the time 
or permit the objections to be filed. Sulleman 
Ebrahimji v . Joosub Jan Mahomed 

I. L. R. 14 Bom. Ill 

15. Hearing on appeal — Calling 

on of case. The mere calling on of a case to be heard 
does not mean the same thing as the hearing of the 
case in the sense of s. 348, Act VIII of 1859. Ram 
Pershad Ojha v . Bhurosa Koonwar 

9 W. R„ 328 

16 . d — Withdrawal of appeal* 

If the case is withdrawn, objections under s. 348 
cannot be heard. Ram Pershad Ojha v. Bhurosa 
Koonwar .... 9 W. R. 328 

Puresh Narain Roy v. Watson 

23 W. R. 229 

17. Where in the- 

course of the hearing of an appeal, the appellant 
desired to withdraw, in order to avoid the decision, 
of a question raised by the respondent at the hear- 
ing *. Held, that under s. 348 of the Civil Procedure 
Code, the respondent was entitled to have the case 
heard and determined. V enkataram anai ya v. • 
Kuppi ..... 3 Mad. 302 

18. Held, that objec- 

tions under s. 348, Act VIII of 1859, can only 
be heard when the opposite party, being appellant, 
prosecutes his appeal, and not when he withdraws 
from it. Bahadur Singh v. Bhugwan Doss 

1 Agra 23 

Shama Churn Ghose v. Radha Kirsto Chak- 
lanuvis . . . . 14 W. R. 210’ 

19. — — Bight of respond- 

ent to have objections decided. An appellant, 
finding after the hearing had commenced that his 
appeal was hopeless, claimed the right of with- 
drawing the appeal in order to prevent the objec- 
tions filed under s. 561 of the Civil Procedure Code 
(XIV of 1882) by the respondent against the decree 
from being heard. Held, that, after the hearing of an 
appeal has commenced, the Appeal Court is seized of 
the respondent’s objections, and that the appeal 
cannot be withdrawn so as to prevent the objections, 
from being heard and determined. Dhondi 
Jag annate v. The Collector op Salt, Revenue 

• 1. 1.. R. 9 Bom. 28 
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20. — Where an ap- 

peal was dismissed upon the application of the appel- 
lant himself made before the hearing, Held , that 
the respondents, who had filed objections to the 
decree of the Court of first instance, under s. 561 of 
the Civil Procedure Code, had no claim to have their 
Objections beard, notwithstanding the dismissal of 
the appeal. Coomar Puresh Narain Boy v. - Watson 
& Go ,, 23 W. B. 229 , and Dhondi Jagannath v. 
The Collector of Salt Revenue , 1. L. B. 9 Bom, 28, 
referred to. Maktab Beg v. Hasan Ali 

I. L. R. 8 All. 551 

21. — — - — Civil Procedure 

Code (1882), s. 561 — Withdrawal of appeal — Failure 
of objections. If an appeal in which objections have 
been filed under s. 561 of the Code of Civil Procedure 
is withdrawn, the objections cannot be heard. 
Bahadoor Singh v. Bhugwan Bass , 1 Agra 23, Bam 
Pershad Of ha v. Bkarosa Knnwar, 9 IF. R, 328 , 
Shama Churn Chose v. Radha Kristo Chahlanuvis , 

14 IF. B. 210 , Puresh Narain Boy v. Watson & Co., 

23 IF. B. 229 , Suhhai Dayalji v. Baghunathji 

■ Ymartji,. 10 Bom. . 397, Dhondi Jagannath v. Col- 
lector of Salt Revenue , I. L. B, 9 Bom, 28, and Male- 
tab Beg v. Hasan AH, 1. L. B. 8 AIL 551, referred 
to. 4 afar Husain v. Kan jit Stngh 

I.L.E. 17 All. 518 

22. — — — — Dismissal of appeal for de- 

fault— Civil Procedure Code, 1859, s. 348. Where 
an appeal is dismissed for default, the hearing of 
objections under Act VIII of 1859, s. 348, cannot be 
allowed to proceed. Baroda Kant Bhuttachar- 
jeh v. Pea REE Mohun Mock er jee 

S3 W. R. 57 

23. — * — Dismissal of appeal for want 

of necessary parties — Civil Procedure ■ Code 
(Act XIV of 1S82), s.561 — Right of respondent to 
have memorandum of objections heard. The plaintiff 
sued to recover possession of lands demised on 
kanom in Malabar. The defendants were the 
representatives of the mortgagee, and one (defend- J 
ant No. 20) who claimed title to part of the land j 
sought to be recovered. As to the last-mentioned | 
part of the land, the plaintiffs obtained a decree j 
for a portion of it only. The plaintiffs preferred an j 
appeal bringing on to the record only defendant No. j 
20, who preferred a memorandum of objections, -j 
The appeal was dismissed for the reason that the j 
mortgagee's representatives were not joined. 
Hdd, that the appeal had been heard within the 
meaning of Civil Procedure Code, s. 561, and ac- 
cordingly that the memorandum of objections 
should be heard. Kombi Aohen v. Kochunni j 

I. L. R. Mad, 352 

24. — What objections may be 

taken — Civil Procedure Code , 1859, *. 348. S. 348 
in no way restricted respondents as to the points 
on which they may, by way of cross-appeal, object 
to the decision appealed against. Hunoqman 
'Binge v. Suddolall . . W. R., 1804, 232 
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Mtjdhoo Mokee Dabee v. Genoa Gob end 
Mxjndle .... W. R., 1884, 289 

25. Objection on ground of 

limitation — Civil Procedure Code , 1859, s. 348. 
The first Court held that the plaintiff’s suit was 
barred by the law of limitation, but the decision 
was reversed on appeal, and the case remanded by 
the lower Appellate Court for trial on . the merits. 
The first Court then gave a dec re 3 for the plaintiff, 
but on appeal the lower Appellate Court dismissed 
the suit on the merits. The plaintiff preferred . a 
special appeal to the High Court. Held , that it was 
competent to the defendant on such appeal, under 
s. 348 of the Civil Procedure Code to raise the ob- 
jection that the suit was barred by the la w of limit- 
ation. In the matte" of the petition of Himmat 
Bahadur 

B. L. R. Sup. Vol. 429 : 5 W. R. 91 

See KaYekisohree Dosser ■ t\ Bonomallee 
Churn Mytee . . . 10 W. R« 209 

Kishen Chuxder 0a en i\ Sreemitee Dhur 

IChattah . . . . 8WE.20S 

28. ^ Old! Procedure 

| Code, $• 361 — Dismissal of appeal as barred by 
1 limitation — Objections not ait ftaimMc, The en- 
tertainment of objections under s. 561 of the Civil 
Procedure Code is contingent and dependent upon 
the hearing of the appeal in which such objection* 
are taken, and when that appeal itself fails, is re- 
jected, or dismissed without being disposed of upon 
the merits, the objections cannot be entertained 
either. Ramjiwax Mae v. Chanb Mai, 

I. L. R. 10 All. 687 

27 . * Objection on ground of 

jurisdiction — Civil Procedure Code , 1859 , k 348 . 
An appeal from an order dismissing a suit for 
want of jurisdiction was hot such m appeal as is con - 
tem plated by s, 348, Act VIII of 1859, end on such 
an appeal the respondent was not entitled to go into. , 
the merits. Kambekhapershad Mookerjbe ' 
L armour .... W. R, D. B. 80 

28. ~ — Objections against party 
not appealing. A respondent, in taking advan- 
tage of the provisions of s. 348 of the Civil Procedure 
Code,- can only take such objections . as 'have.' re- 
ferenoe to the party appealing. If he wishes to 
raise objections against parties who do not appeal, 
he must do so by independent appeal. Ganesh 
Pandurang Acte p. Uanpaghefr Eamkribhna 

6 Bom* A* C. 244 

29. — — Appeal only 

partly in respondent's favour — Civil Procedure 
Cede, s. 348. If a decree is passed partly in favour 
of and partly against a plaintiff, and one of the defend - 
ants alone appeals as against the decree in 
favour of the plaintiff, making a co-defendant a re- 
spondent, there is no reason why the latter should 
appear or interest himself in the result, nor why the 
plaintiff should be allowed at the hearing to raise 


( 409 ) 


DIGEST Of CASES. 


( 410 ) 


APPEAL — contci. 1 j 

20. OBJECTIONS BY RESPONDENT — 
contd. 

o bjections to his suit having been dismissed against 
the other defendant. Goonomonee Dossia v. 
Parbutty Dossia . . 10 W. R. 3 28 

30, • Civil Procedure 

Code , IS 59, s. 348. In a suit to recover possession 
of certain land against A, who claimed to be its pro- 
prietor, in which J B, who claimed to be a raiyat, 
was made co-defendant, plaintiff obtained a decree 
against the former, but his suit as against the latter 
was dismissed. A appealed from the decree, and 
during the course of the appeal the plaintiff was 
allowed to take a cross-appeal with regard to the 
dismissal of his suit against J B. Held, that the 
cross- appeal should not have been admitted. An- 
war Jan Bibee v. Azmitt Ali . 15 W. R, 20 j 

31, — Civil Procedure 

Cede, 1859 , *. 348. S. 348, Act VIII of 1859, 
was wide enough to empower an Appellate Court on 
cross-appeal to re-open the whole case, and assess 
damages on defendants, who had been acquitted in 
the original suit, and who were not parties to the 
appeal. Anttnd Chtjnder Goopto v. Mobfph 
Chtjnder Mozoomdar . . 1 W. R. 229 

32, — — Altering decree on appeal 

where respondent makes no objection. 
Where, in the lower Appellate Court, no objection to 
the decree of the Court of first instance was urged by 
the plaintiff (respondent), it is not competent to 
such Court to disturb the decree, by giving him a 
larger sum than that awarded by the Court of first 
instance. Apee v. Heera Nttnd . 2 IN’. "W. 44 

33, Altering decree on appeal 

where respondent takes no objection— Civil 
Procedure Code, 1859, s. 348. In a suit to establish 
title to three annas and a fraction of an estate, plain- 
tiff, having obtained a decree for two annas, appeal- 
ed, but the lower Appellate Court reduced the share 
allotted to the plaintiff. Held, that as no question 
of the share, to be awarded was raised before the 
lower Appellate Court by the defendant under s. 
348, Code of Civil Procedure, that Court- should not 
have interfered with the decision in the way it did. 
Ritoqraj v. Oojagur Singh . 15 W. It. 227 

34, — Objections by opposite 

parties in same interest — Appeal by defend- 
ant from dismissal of suit — Cross-objection by , 
plaintiff. Where a plaintiff’s suit is dismissed 
and a defendant appeals, seeking no relief whatever, \ 
but acting in the same interest with the plaintiff, the i 
latter is not entitled, by way of cross -appeal under 
s. 348, to argue that his suit was wrongly dismissed. 
Sabetoqllah Meah v. Rohim Dew 7 an i 

9 W. R. 273 , 

35, Objections by opposite ; 

parties in separate appeals. Both parties ap- : 
pealed from the decree of the Gourt of first instance, j 
and both the appeals were dismissed by the lower i 
Appellate Court. The plaintiff appealed to the | 
High Court from the decree of the lower Appellate ! 
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Court dismissing his appeal, whereupon the defend- 
ant took objections to the decree of the lower Ap- 
pellate Court dismissing his appeal. HeH,t\idA such 
objections could not be entertained. Gang a Pra- 
sad v. Ga jahdhar Prasad . I. L. R. 2 All. 051. 

30. — Finding in favour of re- 

spondent who bad not appealed or objected 

— Right of respondent to benefit by such finding . 

H sued B for arrears of rent, alleging that the 
annual rent payable by the latter was R2 12-1-0.. 

The Court of first instance gave H a decree based on 
the finding that the annual rent payable byB was 
R94. H appealed, and the lower Appellate Court 
gave him a decree based on the finding that the 
annual rent payable by B was R 128-12-0. B ap- 
pealed to the High Court from the lower Appellate - 

Court’s decree. H did not appeal from that- decree, 
neither did he take any objections thereto under- 
s. 561 of Act X of 1877. Stuart, C.J., and Old- 
field, J., before whom such appeal came for hear- 
ing, remanded the case to the lower Appellate Court 
for a fresh determination of the question as to the 
amount of annual rent payable by B. The lower- 
Appellate Court then found that the annual rent 
payable by B was R212- 1-0. Held , by Stuart , C. J., . 

(Oldfield, J.. dissenting), that such second finding 
of the lower Appellate Court should be accepted and 
the amount awarded by its decree be enlarged ac- 
cordingly, notwithstanding H had not appealed 
from that decree or preferred objections thereto. jj 

Bikramjit Singh v. Husaini Begam 

I. L. R. 3 All. 643 . 

i 

37. Objections which could 

not have been taken on appeal— Incidental f 

decision of issue. The plaintiff sued the defendants 
for compensation for the wrongful taking of the 
fruit on a tree which he alleged belonged to him. 

The defendants set up as a defence that the fruit on 
such tree had not been removed, and that such tree 1 

belonged to them. The Court of first instance 
dismissed the suit on the ground that the fruit on 
such tree had not been removed, but found inci- 
dentally that such tree belonged to the plaintiff. ; 

The plaintiff appealed from the decree of the Court « 

of first instance, and the defendants objected to the i 

decree, contending that such tree belonged to them. J 

Held, that inasmuch as the Court of first instance | 

did not, in deciding that such tree belonged to the jj 

plaintiff, decide a question substantially in issue, it ii 

did not decide in this matter “against the de- jj 

fend ants ,5 within the meaning of s. 561 of the Civil 
Procedure Code, and as the decree was limited to j 

dismissing the suit, the defendants as respondents j 

were not qualified to take an objection winch they J 

could not have taken by way of appeal, and there- 
fore the Appellate Court was not warranted by I 

law in entertaining the objection taken by the 
defendants. Balak Tewari v. Kausil Misr 

L L. R. 4 AIL 491. ! 




( 411 ) 


DIGEST OF CASES. 


( 412 ) 


AWEAh—contd. 

20. OBJECTIONS BY RESPONDENT— 
contd . 

38 , _ Objection by party impro- 

perly made respondent— Extent of respond- \ 
cut's right A obtained a decree for possession of i 
land against B and for costs against B, G, JO, and 
others, defendants in the suit* 0 and other defend - 
ants appealed against this decree so far as it 
awarded costs against them, making A and I) re- 
spondents to the appeal. Under s. 561, D objected 
to that part of the decree which awarded posses- 
sion of the land to A. Held, on appeal, that it was 
open to D, although improperly made a party to 
the appeal bv C against A, to take objection to the 
rest of the decree. Timmaya Mada v. Lakshmana 
Bhakta . . * I. L. B. 7 Mad. Mb 

30 # Objections on appeal ^ as 

to cost — Procedure — Notice of objections. The 
Court of first instance found for the defendants on 
the merits, and passed a decree in their favour with- 
out costs. The defendants appealed against that 
part of the decree which disallowed them their costs. 
The plaintiff filed a notice of objections to the decree 
on the merits as required by s. 561 of the Code ot 
Civil Procedure (XIV of 1882). The lower Court of 
Appear varied the decree by allowing the defend- 
ants their costs of suit, and held that the plaintiff 
was not entitled to file any objections. Held, that 
the Court of Appeal was in error in holding that the 
plaintiff’s objections could not be entertained, o. 
561 of the Code gives the respondent the power ot 
taking any objection to the decree at the hearing 
of an appeal which lie could have taken by way ot 
appeal, provided he has filed a notice of his objec- 
tions not. less than seven days before the date fixed 
for the hearing of the appeal; and this powet is 
independent of whether an appeal lies on a mere 
question of costs. Kaur g ^ ^ 

40. : ' Unsuccessful intervenors 

—Civil Procedure Code , 1859, s. 348 . Unsuccessful 
intervenors (defendants) who have not appealed 
■■ '.'Carmot .raise questions under s. 348, • Act VIII ot 
1859. Bifeo Pershad Mytee v, . ^anye Dayee 

1 W. xv. o'*! 
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parties equally interested, and not with third 
parties. Maiiboob Ali v. Zur Banco Bibee 

9 W. R. 78 


41. 


Co-respondents. A defend* 


not or respondent’cannot be heard by way ofcross- 
;i s .peal under s. 348, Act VIII of 1859, as against a 

co-defendant or eo-respondent. Tarttck __%th 

Roy v. Tabooeunissa ChoWDHEain 7 w. B. 39 

. ; 42* ■ ^ — - Civil P raced ure 

0*7% *1859, .v. 84S . A respondent, making a cross - 
appeal, can take objection to any part of the judg- 
ment of the first Court adverse to him to which the 
appellant can answer, and which affects the ap- 
pellant’s interests only ; hut the cross-appeal of a 
respondent does not open up any question between 
himself and his co-respondents, for they cannot be 
allowed to interplead. The law gives a respondent 
a right to raise objections at the hearing of the 
appeal: but under s. 348, Civil Procedure Code, 
treasonably construed, the contest is between two 


43. 


— Civil Procedure. 

348. Plaintiff sued two tenants 


Code, 1859, 

and his co-sharer for joint rents. His suit was dis- 
missed, and the dakhilas produced by the tenant- 
defendants were declared to be false. The latter 
appealed, making the former and his co-sharer re- 
spondents. Plaintiff then appeared and . made a : 
cross-appeal under s. 348, Act VIII of 1859. Held,- 
that plaintiff had no locus standi to entitle: him to 
make a cross-appeal against his co-sharer upon -the. 
appeal of the tenant defendants. Axunto . Doss 
Seen v. Ram Joy Seix . . 11 W. B. 435 

44. - - Whether a rt - 

spondent can prefer a cross -objection against 'another ' 
respondent — Civil Procedure Code , 1882, ,sv 361. 

In a suit for possession of land 'the Court of. first 
instance decreed the plaintiff’s suit in part against 
the defendants. Some of the defendants- appealed 
to the High Court without making the other de- 
fendants party-respondents. The plaintiffs pre- 
ferred a cross-objection under s. 561 of the Code 
of Civil Procedure. The non-appealing defendants, 
were added as respondents by an order of the High \ 
Court to the effect that they 'might be made, parties" : 
without prejudice to any objection that might be 
urged 'on their behalf at the hearing of the appeal. 
The non-appealing defendants at the hearing of the 
appeal contended that* they were wrongly made 
parties, and that the plaintiffs could not- urge their 
cross -objection as against them. Held, that, as a 
general rule, the right of a respondent to urge cross- 
objections should be limited to his urging them 
against the appellant, and it is only by way of ex- 
ception to this general rule that one respondent 
may urge a cross-objection against another respond-., 
eat the exception holding good, among other eases 
in those in which the appeal of some of the parties 
opens out questions which cannot be disposed of 
completely without matters being allowed to be 
opened up as between co-respondents ; but as there 
was nothing exceptional in this case, the plaintiffs 
were not allowed to urge their cross 'objections 
against the non-appealing defendants. Bishxjn 
Churn Roy (Tioavdhry v. Jooendka Nath Roy 
I. L. B. 28 Calc. 114 

45. — Civil Procedure 

Code, 1859 , e. 348. A plaintiff (respondent) 
may *ake an objection, under s. 348, against de- 
fendants who have not appealed, but who are pro 
forrnd brought in as co-respondents. Ram Ball 
Moqkerjee v. Take a Soonduree Dew a 

W. R„ 1864, 3 

( Contra ) Hossain Buksh Putooah r. Baboo 
Beparee . . . * 5 W. B. 49 

• . Civil : Proce- 

dure Code , 1859 , s. 348. One defendant cannot 
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take an objection under s. 348 on the appeal of a co- 
defendant. BtJERODA SoONDUREE DoSSEE V. NO- 
bogopal Mullick . W. B., 1864, 294 

See Khermukuree Dossee v. Nilambur Mttn- 
dul ..... 2W. B., 227 

Gudhadhur Banerjee v. Monmohinee Dossee 

7 W. B. 366 

KlSHEN ChUNDER V. CHUJS T DBA BOLL Y DOSSEE 

2 Hay 180 

46. — — Absence of co- 

respondent — Civil Procedure Code , 1859, s. 348. 
The lower Appellate Court was held to be justified 
in refusing to enter into an objection raised by the 
respondent under Act VIII of 1859, s. 348, in the 
absence as a party to the appeal of one of the parties 
interested in the decision of the first Court. Moiz- 
'ZTJNNISSA V. MOORAEEE DHUR I)EY 

22 W. B. 314 

47. — Absence of co- 

respondent — Cross-appeal by only some of the respond- 
ents. A question having arisen in the execution of 
a decree as to assessing wasilat, the first Court held 
that the decree-holders were entitled to wasilat of a 
2 anna 13 gundah share. The Judge held on the 
appeal of some of the judgment -debtors that the 
decree-holders were entitled to 1 anna 10 gundah 
share, and rejected the objections raised by the 
decree-holders under s. 34S, Civil Procedure Code. 
Held , that the Judge was wrong in amending the 
Munsif ’s decree as to the share, as the objection was 
not taken in the Court of first instance, and that he 
was bound to dispose of the objections taken by the 
decree-holders under s. 348 ; and if there was any 
difficulty arising from the absence of some of the 
judgment-debtors, he ought to have directed that 
they should be made respondents. Peak Kishoee 
Deb v. Mahomed Ameee . 21 W. B. 338 

48. — — Objection against 

abse?it co-respondent . An objection by way of 
cross-appeal cannot be taken against a co-respond- 
ent who is not present in Court, and so unable to 
answer the objection of the cross-appellant. Lall 
Chand v. Kudmoo Koonwar . 7 W. B. 532 

49. - — — . Allowing objection not 

taken — Civil Procedure Code, 1859 , s. 348 — 
Court Fees Act, 1870, s. 16. The principle that an 
Appellate Court should not go beyond the subject- 
matter of the appeal, applies to an objection, called 
a cross-appeal, under s. 348, which enables the 
respondent to take any objection to the decision of 
the lower Court which he might have taken if he had 
preferred a separate appeal. The joint effect of this 
section and of Act VII of 1870, s. 10, is to 
place the respondent in the position of a cross-appel- 
lant in so far that he must, before the hearing, spe- 
cify his matter of obj ection, and must pay into Court 
the Court-fee attaching thereto. An Appellate 
‘Court was held to have acted without authority, and 
to have contravened the Court Fees Act, in having 
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voluntarily suggested what it thought to be an 
error of the. Court below, and allowed the respond- 
ent to take it as an objection giving effect to the 
objection subject- to the payment of the Court-fee 
stamp. Sharoda Soonduree Debee v. Gobind- 
monee alias Brojo Soonduree Debee 

24 W, B. 179 

50. — Objections by pauper 

respondent — Civil Procedure Code , 1882, 561. 

Objections by a respondent to a decree under s. 
561 of the Code of Civil Procedure cannot be filed 
in forma pauperis. Babaji Bari v. Bajaram Ballad , 
I. L. B. 1 Bom. 75, followed. Naha yana v 
Krishna . . . I. L. B. 8 Mad. 214 

51. Civil Procedure 

Code , 1882, 0 . 561. A plaintiff who has ob- 
tained leave to sue in forma pauperis, and has been 
successful in obtaining a decree for a portion of his 
claim, but has failed as to the other portion, is not 
entitled, on an appeal by the defendant, to be heard 
in forma pauperis on cross -appeal as to the portion 
of his claim decided against him in the lower Court. 
In the matter of Brojeshwari Dasi v. Guroo 
Churn Das . > . I. L. B. 11 Cal. 735 

52. Objections filed by respond- 
ent — Civil Procedure Code , 1882, s. 561 

Letters Patent — Appeal. Held, that s. 561 of 
the Code of Civil Procedure is not applicable to 
appeals under s. 10 of the Letters Patent. Kausa- 
lia v. Gulab Kuar . I. L. B. 21 All. 297 

53. — Cross-objection — Civil Procedure Code 
{Act XIV of 1882), s. 561 — Cross-objection against 
co-respondents — Limitation Act (XV of 1877), $. 5. 
X brought a suit against A, B, C , I), B and others* 
to recover a sum of money and to enforce a security 
bond given by E. The suit was decreed against E 
alone. On appeal by E, X preferred a cross-objec- 
tion, under s. 561 of the Civil Procedure Code, 
against A, B, C and 2), without giving them notice. 
Held, that there was nothing in the suit which could 
be taken as an exception to the general rule that 
the right of a. respondent to urge cross -objections 
under s. 561 of the Code should be limited to his 
urging them against the appellant only. Anwar 
Jan Bibee v. Ajmut Ali , 15 W. B. 26, and 
Bishun Churn Boy Chowdhry v. Jogendra Noth Boy , 
1. L. B. 26 Calc. 114, followed. Vpendra 
Lai Mufcerjee v. Girindra Nath Mulcerjee, 
1. L. B. 25 Calc. 565, referred to. Shabiuddin 
V. Debmoorat Koer (1903) I.L. B.30 Calc. 655 

54. — Objections by appellant— Civil Pro- 
cedure Code, s. 561 — Procedure by way of ob- 
jections not open to a party who has in fact ap- 
pealed from the decree of the Court below . Held, 
that objections under s. 561 of the Code of Civil 
Procedure can only be filed by a party wffio might 
have appealed from the decree of the Court below, 
but has not done so. It is not open to a party who 
has appealed, and whose appeal has been dis- 
missed, subsequently to such dismissal, to prefer 
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objections under &, 501 to the decree of the Court 
below. K A:\mi Das v. Ajudbia Prasad (1903) 

I.L. R. 25 AIL 628 


21. OMISSION TO APPEAL IN TIME.' 
AGAINST PRELIMINARY ORDER OK 
DECREE. 


1 — Partition suit — Preliminary order or decree 
— Whether omission to appeal against the prelimin- 
ary order or decree within the period of limitation 
debars a party from questioning the preliminary order 
or decree in an appeal against the final decree — Code 
of Civil Procedure (Act XIV of 1882), s. 206 . 
Held by the Pull Bench (Macleak, C.J., and 
Rampini, J., dissenting), that in an appeal against 
the final decree in a partition suit, it .is open to the 
appellant to question the correctness of the pre- 
liminary order or decree for partition when no 
appeal was preferred against such order within 
the time allowed by law. Boloram Bey v. Ham 
Chundra Bey, 1. L. R. 23 Calc. 279 , overruled. 
Khadem Hossain v. Emdad Hossaxn (1901) 

X Ii. B. 29 Gale. 758 ; 5 C. W. N. 6 IT 


55. Objections against persons not 

appealing —Civil Procedure Code, s, 661 — 
Objections filed by respondents , against persons 
’who : : dM mol appeal against them , inadmissible. 
The objections allowed tu be urged by a respondent 
under », 501 of the Code of Civil Procedure are 
limited to the person who has appealed against him ; 
and his (the regnondcmtVt rights are not enlarged by 
the mere addition to the list of such persons of other 
persons who should not have been put on the list at 
,•*11. Baba Chote Rail v. Kishun Suhoy , 8. B. 
A. f N. W. P.,1 "63, Vol II, 360, referred to. Tim- 
nmyya.' M via v Lafcshmam JBhakta, I. L. Ii. 
7 Mad. 816, distinguished. Kalltx r. M anni f 1900) 
X L. R. 23 All. 93 

50.' — Withdrawal of appeal— Civil 

Procedure Code, ss. 373 , 561— Right of appellant to 
withdraw his. ■ appeal at any time before judgment. 
Where no objections under s. 561 of the Code of 
Civil Procedure have been filed by the respondent, 
an appellant, has au. absolute right to withdraw his 
appeal, at any time, before judgment ; but, where 
such objections have been filed, the appellant, if 
he wishes to withdraw his appeal, must do so be- 
fore the hearing of the appeal has commenced, 
Allah Ilakhsk v, Niamii Alt Weekly Notes , 1892, 
53, and Jafat Husain v. Ranjit ■ Singh , I. L . Ii 17 
AM. 51% referred to, Venhataramanaiya v. Kuppi , 
3 Mad. //. C. Rep. 392, and Bhondi Jagannath v. 
The Collector of Salt Revenue ,1. L. It 9 Bom. 28, 
distinguished, Kalyas' v. Rahmit (1901), 

I, L. R, 23 All* 130 
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on an application for refund of sufficient stamp duty 
and penalty, after a case remanded to it had been- 
compromised. Redress should be sought by way 
of motion rather than as an appeal. Ramanooj 
Dossee v. Government . . 2 W. E. Mis. 36 

5. ■ Order of Munsif dismiss- 

ing suit for under-valuation. An appeal will 
lie from an order of a Munsif dismissing a .suit as 
beyond his jurisdiction because it was under- valued. 
Johan Btjksh v. Meher Bibee alias Mohur 

7 W. B. 188 

6. Order disallowing ap- 

pointment of ministerial officer — Act XVI 
of 1$68 , s. 9. A party whose appointment by a 
Subordinate Judge or Munsif is disallowed by a 
Zillah Judge on the ground that he is not qualified 
for the appointment has no right of appeal to the 
High Court against the Judge’s order. In the 
matter of Shoshee Kishen Mookerjee 

14 W. B. 328 

7. Order of Magistrate dis- 

missing ministerial officer — Commissioner of 
Revenue and Circuit . The Commissioner is the 
proper authority to whom an appeal lies from the 
order of a Magistrate dismissing a ministerial officer 
from his post, and the order of the Commissioner 
passed in appeal is final. In re Parbhu Narayan 
Singh 3 B. L. B. A. C. 370 : 12 W. B. 323 

8. Order giving possession 

to purchaser — Civil Procedure Code , 1859 , s. 
264 . No appeal lay from an order of a Court giving 
possession under s. 264, Act VIII of 1859, to a .pur- 
chaser at a sale in execution of a decree. Omirto 
Moyee Doss v. Gooroo Dossee Roy 

17 W. E. 395 

9. , Order refusing to grant 

possession — Civil Procedure Code, 1859 , ss. 259 ;.. 
263, No appeal lay from an order refusing to grant 
possession, under ss. 259 and 263, Act VIII of 1859. 
Gopal Chunder Ghose v. Raj Chunder Dtttt 

2 W. B. Mis. 9 

10. Order admitting claim of 

dar-patnidar — Civil Procedure Code , 1859, 
s, 269. No appeal lay from an order admitting the 
claim of a dar-patnidar who has intervened under 
s. 269, Act VIII of 1859. Jadub Churn Thakoor 
v. Bholanath Singh Roy . 5 W. B. Mis. 51 

11. — Order on application to 

review — Civil Procedure Code , 1882 , s. 629 — 
Appeal from decree as amended. A second appeal 
lies against an order of a lower Appellate Court 
passed under s. 629 of the Civil Procedure Code 
(Act XIV of 1882) where the appeal to the lower 
Appellate Court has been, not from the order allow- 
ing a review, but from the original decretal order 
itself as amended by the original Court on the appli- 
cation for review. Than Singh v. Ghundun Singh, 
I. L. R. 11 Calc. 296, distinguished. Semble : The 
words of s. 629, “ an order of the Court for rejecting 
the application shall be final,” primd facie apply to 
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the Court which has passed the original decree, But 
in spirit they would seem properly to apply also to 
an order of an Appellate Court. Bala Nath a v. 
Bhiva Natha . 1. 1,. B. 13 Bom. 406 

12. — Order rejecting review 

—Civil Procedure Code, 1859, s. 378. No appeal 
lies from, the order of a Judge rejecting an appli- 
cation for a review of his order dismissing an appeal 
for default of prosecution. Chowdhry Rttttun 
Persad v . Hunooman Jah 

W. B. 1864, Mis. 20' 

13. * ■ Under s. 378, Act 

VIII of 1859, an order rejecting an application 
for review of judgment is final. Cally Dass 
Sircar v. Janoeeenath Roy . 1 W. B. Mis. 7 

14. — Order rejecting applica- 

tion for review of order dismissing execu- 

! tion proceedings for default in payment 
| of process-fees— Civil Procedure Code {Act 
XIV of 1882), ss. 2, 244 (c), 540, 623, and 629. 
That an application for review of an order dis- 
missing an execution case for non-payment of pro- 
cess-fees is not an application under s. 244, cl. (c), 
of the Code of Civil Procedure, hut one for review, 
and no appeal lies therefrom. Pudmanund Singh 
v. Doorga Proshad Doobey . 4 C. W. N. 39 

15. Order disposing of appli- 

cation for review on the merits. Where an 
application for review is disposed of as upon a re- 
hearing on the merits, an appeal lies from the order 
so passed. Amanut Ali v. Bindhoo 

13 W. B. 138. 

10. Order granting review— 

Civil Procedure Code ( Act XI V of 1882), s. 629. 
No appeal lies from an order granting a review of 
judgment, except in the cases set forth in s. 629 of 
the Civil Procedure Code (Act XTV of 1882). 
Bombay and Persia Steam Navigation Company 
v. S.S. “ Zuari ” . I. Ii. B. 12 Bom. 171. 

17 . • — — Letters Patent 

High Court, cl. 15— 4 Judgment ” — Order granting 
review of judgment — Civil Procedure Code , 1882 , 
s. 629. A second appeal was decided on the 1st 
June 1888 in favour of the respondents by two 
Judges of the High Court. On the 24th July 1888, an 
application for review was filed with the Registrar. 
Various reasons prevented the two Judges from 
sitting together until the month of March 1889. 
On the 6th March the matter came up before them 
when a rule was issued, calling upon the respond- 
ents to show cause why a review should not be 
granted, and made returnable on the 28th Maich 
1889. On that day one of the Judges had left 
India on furlough, and the rule was taken up, heard, 
and made absolute by the other of the two Judges 
sitting alone. Held, that the order was not a judg- 
ment within the meaning of cl. 15 of the Letters 
Patent; and that no appeal would lie therefrom, 
the order being final under s. 629 of the Code of 
Civil Procedure. Bombay and Persia Steam Ndti- 


1 


N 



gallon Company v. The “ Zuari” % I. L. Ii. 12 Bom. 
171 f and Ackaya v. Batnavehi , /. £. i?. 9 if ad. 
554 approved, Auehoy Churn Mohunt r. 
Shamant Lochun Mohunt 

X L. B. 16 Gale. 788 

18. — — Order granting 

remew of judgment — Civil Procedure Code , 1882, 
s . 6‘£9. No appeal lies from an order granting a 
r 3 view of judgment except as provided by r. 629 
of the Civil Procedure Code. Bombay and Persia 
Steam Navigation Go. v. S.S. u Zuari I. A. i?. 12 
Bom. 171 , followed. Haii Nandan Sahai «?. Be- 
hari Singh . . . 1. 1*. B. 22 Calc. 3 

Mahabir Prasad 0 . Nathni Thakur 

1 C.W. 3ST. 338 

19. — — — In general final 

appeal an order for review can only be challenged 
upon the grounds stated in s. 629 of the Civil Proce- 
dure Code. Ear Nandan Sahai v. Behari Singh, 1. 

L. It 22 Calc. 3, followed. Baroda Churn Ghosh 
v. Go bind Proshad Tewary 

1. 1*. B. 22 Calc. 984 

20. — — — - ' Civil Procedure 

Code , 1SS2, ss. 026 and 629. No appeal will lie 
from an order granting a review of judgment except 
under the conditions specified ins. 629 of the Code 
of Civil Procedure. Bombay and Persia Steam 
Navigation Co. v. S.S. “ 'Zmn>” 1. L. 21 12 ! 
Bom. 171, followed, Daryai Bibi v. Badri j 
Prasad . . . . I. X». B. 18 All. 44 | 

See Chunilal Hajari wad v. Sonibai ! 

1. 1*. B. 21 Bom. 328 i 

21. — ■ — — ■--- — Grounds of appeal- 

No appeal lies {mm an order granting a review of 
jti Igment except in cases specified in s. 629 of the 
Civil Procedure Code. Bombay and Persia Steam 
Navigation Company v. S.S. “ Zuari” I. L. M. 12 
Bun. 171 , followed, //a* Nandan Saha' v. Behari 
Singh. 1. L. It 22 Calc. 3, and Baroda, Chum Chose 
v. Gobind Per shad Tewary , I. L. It 22 Calc . 984, 
referred to. That the Court which has granted 
the review has done so without sufficient reasons is 
not a valid ground of appeal under s. 629. Munni 
Bam Cmowdhry v. Bishen Perkash Narain 
Singh . . . I, L. B. 24 Calc. 8/8 

22. Civil Procedure. Code , 

IS 82, S3. 626, 629, 686, and 691— -Order granting 
a review in a suit of Small Cause Court nature valued 
at less than M500. In a suit of a na A ure cognizable 
by a Small Cause Court and valued at less than 
R5Q0, an order granting a review was passed 
Toy the Appellate Court without recording any 
reason for it. An appeal was preferred against that 
order to the High Court under s. 629 of the Code of 
Civil Procedure : — Hdd, that the order was bad, 
being in contravention of the provisions of s. 625 of 
the Code of Civil Procedure ; — Hdd also, upon the 
objection of the respondent, that no appeal lay 
against the above order, that the appeal 


was permissible under s. 629, the provisions where- 
of are not controlled or superseded by s. 591 of the 
Code. Questions raised in an application for re- 
view are totally different from those raised in -the 
suit; a review can only be granted on special 
grounds, and it may well be that, although an 
appeal is not allowed from the final decree in the 
suit, an appeal is allowable from an order granting 
a review, which could re-open the case after, it had 
been disposed of. GyanUNd Ask am v. Be pin Mq- 
hun Sen . . . I, L. B. 22 Calc. 734 

See Manicka Mudaliar v. Gurus ami Muda- 

uar . . . . I. L, B. 23 Mad. 496 

23. Order amending decree 

— Correction of clerical mistake in original order. 
Where the Court, on the application for a review 
of judgment, amends a clerical mistake in its 
original order, the decree drawn up in conformity 
to this order becomes the final decree, and an appeal 
wMl lie against it if brought within the time pre- 
scribed for bringing an appeal against any other 
similar decree. ' Joykisiien Mocker jee v. Ata- 

QOR BOHOMAN 

IL.E. 8 Calc. 22 : 6 C. Ii. B. 575 

24. • 'Order rejecting insuffi- 

ciently-stamped document. The question of 

the admissibility of an insufficiently-stamped docu- 
ment .once admitted as . evidence; by- 'a Court can , 
form no valid ground of appeal, Khoob Ball r. 
Jungle Singh . . I, L. B. 3 Calc. 787 

2 C. Ii. B. 439 

25. — Order refusing to allow 

document to be Bled. No appeal lies from the 
refusal of the Judge of an Appellate Court to allow 

i a fresh document to be filed. Beckwith v. Kisiito 
Jeebun Buckshee . Marsh. 278; 2 Hay 286 

28 .-- — — Order compensating de- 

fendant for loss of property attached. 

Held, that no appeal lies to the District Court from 
an order made by a Munsif compensating a defend- 
ant for loss of property attached before judgment 
under g, 84 of Act VI II of 1859. Trikam Govak- 

DHAN V. DuLLABH KUBER 

2 Bom. 389, 2nd Ed., 367 

27. — : — — —--Order for compensation 

on release of attached property. No appeal 
lies from an award of compensation on release of 
attached property. HtT.usu<n\nrRKU Bosshe r. 
Bungsee Moiiun Bass . 3 W. B. Mis. 28 

Huro Soondery Chowdiirain v. Bung she e 
Mohun Bass . . . . 8 W. B. 332 

Order releasing property 
from attachment —Claim to property attached 
— Civil Procedure Code , ss. 86, 246. The plaintiff 
sued to recover a money-debt, and applied for at- 
tachment of certain property before judgment. 
The application was opposed by the wife of the 
defendant, who claimed an interest in the property. 
She was made a defendant by the Court of first 


PIGEST OF CASES. 


APPEAL — could. 


APPEAL— cow-M. 


22. ORDERS-, conid. 


,22. ORDERS —conid. 


( 421 ) 


DIGEST OF CASES. 


{ 422 ) 


APPEAL — contd . 

„ , 22. ORDERS — contd. 

instance, winch made a decree in favour of the 
plaintiff for the debt, but releasing the property 
from attachment, thus allowing the wife’s objec- 
tion. Held , that, notwithstanding the irregularity 
of thus disposing of the claim by an order contained 
in the decree, such irregularity did not affect the 
nature of the order releasing the property from 
attachment, and no appeal therefrom lay to the 
Judge. George v. Ram Ruttun 3 Agra 272 

29. Certain property 

having been attached in execution as belonging to 
the judgment-debtor, a portion was claimed by a 
third party and released from attachment. Held , 
that no appeal by the judgment-debtor lay from the 
order of release. Sham" Soonder Koonwar v. 
Rughoonath Stthaye . . 11 W. It. 264 


30. 


-No appeal lies 


from the order of a Court releasing a property from 
attachment on the ground that it is in the posses- 
sion of the judgment-debtor, not on his own account, 
but on account of, or in trust for, some other person. 
Radha Kishen v. Ameerttdeen . 11 W. It. 204 

3!. 


-Where property 
attached in execution is released at the ins tanee of any 
intervener, under s. 246, Civil Procedure Code, and 
retained in his possession, the decree-holder has no 
right of appeal. In the matter of Ajoodhya 
Dass . . . . 12¥. It. 354 

-Suit to estab- 


lish right — Civil Procedure Code , 1877, ss. 278 , 
283 . An objection was made to the attachment of 
certain property in the execution of a decree by the 
judgment-debtor on the ground that such property 
was in his possession, not as his own property, but 
on account of an endowment. This objection was 
one of the nature to be dealt with under s. 278 and 
following sections of Act X of 1877. The Court 
executing the decree made an order against the 
decree-holder releasing the property from attach- 
ment. Held , that such order was not appealable, 
the fact that the objection was made by the judg- 
ment-debtor notwithstanding, and the decree- 
holder’s proper remedy was to institute a suit under 
the provisions of s. 283 of Act X of 1877. Shankar 
Dial v. Amir Haider . I. Ii. R. 2 All. 752 


33,- 


- Appeal by de- 


cree-holder. Where parties holding a decree which 
declares that they have a lien fco be satisfied by the 
sale of certain property proceed to attach and sell 
the property, and in pursuing this course are met 
by an objection under Act VIII of 1859, s. 246, and 
that objection is adjudicated unfavourably to them, 
no appeal lies from such adjudication, though the 
parties are at liberty to bring a suit to establish 
their rights. Mittoo Ball v. Mahtab Kooeree 

19 W. R. 98 


84. 


— Civil Pro- 
cedure Code , 1859 , 5. 246—Act X of 1859 , -s*. 106. 
Where land is attached in execution of a rent-decree 
and on an application either under Act "V 1 II of 1859, 
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s. 246, or under Act X of 1859, s. 106, it is released 
from attachments by order of a Court of competent 
jurisdiction, such order is not subject to appeal, and 
can only be impugned by a regular suit. In the 
matter of the petition of Urjoon Sahoy. IJkjoon 
Sahoy v. Nilmonee Singh Deo . 20 W. R. 90 

-Order dismissing claim 


35.— 

to attached property — Civil Procedure Code , 
1882, ss. 281, 283 — Execution of decree — Objection 
to attachment. The heirs of the deceased obligor of 
a bond were sued thereon on the ground that they 
were in possession of the property of the deceased, 
and a decree was made in this suit for the recovery 
of the amount claimed “ from the property of the 
deceased.” In execution of this decree, the*plaintiff 
caused certain property to be attached as belonging 
to the deceased. The defendants objected to the 
attachment on the ground that the property belong- 
ed to them. The Court executing the decree pro- 
ceeded to investigate this objection, and finding 
that the property did not belong to the defendants, 
but to the deceased, disallowed it. Held, that the 
proceedings upon such objection were taken under 
s. 281 of the Civil Procedure Code, and the order dis- 
allowing it was, therefore, not appealable. Awadh 
Ktjari v. Raktu Tjwaei . I. L. R. 6 All. 109 

30. Civil Proce- 

dure Code, 1859 , s. 240. "Where a claim under s. 
246 of Act VIII of 1859 is dismissed, there is no 
appeal from the order of dismissal. Bukshee v. 
Rungsheedhur . . 6 W. R. Mis. 46 


37 ." 


-Order on application to 


add party — Civil Procedure Code , 1859, s. 73. 
No appeal lies against an order passed on an appli- 
cation made before decree under s. 73 of the Civil 
Procedure Code, except in case of an appeal from 
the decree itself as provided for in s. 363. Para- 
vartani v. Ambalavana Pillai, 1 Mad. 197 , does not 
conflict with this ruling, as the petition there was 
presented in the course of a regular appeal then 
pending in the High Court. Mtjthayammal v. 
Tirtjmala Gatfndan . . . 4 Mad, 22 


38.- 


Civil Proce- 


dure Code , 1859 . The action of the Court under 
s. 73, Act VIII of 1859, is a matter of discretion, 
and, upon a true construction of ss. 363 and 350, 
not a matter of appeal ; but an appeal will lie after 
decree against interlocutory orders, if they affect 
the decision on the merits or the jurisdiction of the 
Court. Ridhnath Sahoy v. Goree Sahoo 

14 W. R. 90 

See Upendra Krishna Deb v. No bin Krishna 
Bose ... 17 W. R. 370 note 

3R.L.R. O. C.113 


39. 


- Order refusing appliea- 


0(7* v- r- — Jtr , 

tionto add party— Civil Procedure Code, 1877 , 
s. 32. An order refusing an application under s. 32 
of Act X oi 1877 by a person to be added as a 

N 2 
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defendant in a suit is not appealable. Karman 
Bibi v, Misei Dal , . I. L. R. 2 All. 904 

# 40, - — — — — Order rejecting applica- 
tion to add party — Civil 'Procedure Code, ss. 32 
and 388, cl. 2. An order rejecting an application 
under s. 32 of the Civil "Procedure Code to be made a 
party to a suit is not appealable under cl. 2, s. 588. 
Abirunnissa Khatoon v. Komurtjnnissa Kha- 
took .... I. L. R. 13 Calc. 100 

: ' 41. :: * - Civil Proce- 

dure Code , ss. 32, 588 (2) — Appeal against order 
that a plaintiff be made defendant. An appeal lies 
under Civil Procedure Code, s. 588 (2), against an 
order under s. 32 that a plaintiff be made defendant. 
Lakshmana v . Paramasiva 

1. 1*. R. 12 Mad. 489 

42. — Order dismissing petition 

for examination of witness— Civil Procedure 
Code, 1859 , ss. 162 , 163. The order of a Court dis- 
missing a petition under ss. 162 and 163, Act VIII of 
1859, is final. But the Court is bound to show, on 
the face of its judgment, that judicial discretion has 
been used, and the limit of its powers not exceeded. 
Bam Sheen Singh v. Gooroo Dyal Singh 

1 W. R.83 ! 

Haro Chard Poeamanick v. Keisto Moircrx 
Giber . . . . . 1W.R.297 

Hkem Chand Dey v. Anend Coomar Roy Ohow- 
DHRY 7 W. R. 147 

43 , . — . — — Order as to expenses of 

witness — Civil Procedure Code , 1859 , s. 151. 
An order was made directing the realization (under 
8. 151, Civil Procedure Code, 1859) by attachment 
and sale of the expenses of a witness after he was 
discharged without being required to give evidence. 

A miscellaneous appeal having been filed from the 
order, the High Court issued a rule to show cause 
why the appeal should not be allowed. On no cause 
being shown, the appeal was filed. Buoy Kishen 
Mooksrjee v. Joy Kishen. Mookerjee 

12W.R. 430 

44. — - — Order suspending execu- 

tion for cross-decree. Ho appeal lies from the 
order of a lower Court suspending the execution of 
a decree pending the result of an enquiry in a cross- 
decree held by the judgment-debtor. Smith 
Burwant Singh . . . 2W.E. Mis. 24 

45. — — Order staying execution 

of deer ee— Civil Procedure Code , 1859, s. 209. i 
Ho appeal lies against an order, under the last clause 
of s. 209 of the Code of Civil Procedure, staying the 
execution of a decree. The High Court, however, 
in the exercise of its extraordinary jurisdiction, will 
examine the judicial propriety of such an order. 
Gambhermal v. Chejmah Jobhmal 11 Boro. 151 

4 @, _ — — Civil Proce- 

dure Code (Act X of 1877), ss. 243, 244 , 588. A 
decree-holder having attached the property of his 
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judgment-debtor in execution, the latter applied for 
a stay of execution until the decision of a pending, 
suit brought by him against the judgment-creditor. 
The Court allowed the application, continuing the 
attachment on the property, and struck the execu- 
tion-case off the file. The decree-holder appealed to- 
the High Court. Held, that no appeal lay. Hihal 
Chand alias Chtjttg Ball Dass v. Ramesharx 
Dassee . I. L. R. 9 Calc. 214 : 12 C. L. B. 53 

47 . — • Stay of exe- 

cution pending suit between decree-holder and judg- 
ment-debtor — Appeal from order staying execution . 
— Civil Procedure Code, s. 243 . An appeal lies 
from an order passed under s. 248 of the Civil Pro- 
cedure Code, staying execution of a decree pending, 
a suit between the decree-holder and judgment- 
debtor. The plaintiff instituted a suit against 
defendant for recovery of money and other relief,, 
which was ultimately dismissed in appeal by the 
High Court, and he was ordered to pay defendant 
R 1,009 as costs of the litigation. Plaintiff then 
brought this suit against defendant in the Court 
of the Subordinate Judge of Parukh abaci, and 
while it was pending, defendant applied to the 
Court to ■ execute his decree for . costs. Plaintiff, 
then applied for stay of the execution, and his appli- 
cation ’ was refused by the first. Court, but granted 
by the District Court. On appeal by defendant, 
to the High Court : Held, that an appeal lay from* 
the order, and the Judge’s order was correct.. 
Mithun Bibi y. Buzloor Khan, S W. B. 392 , disap- 
proved. Kassa Mal v. Gobi 

I. L. B. 10 AIL 338’* 

48. * — — * Security bond — 

Civil Procedure Code, Act XIV of 1882, ss. 545,, 
588. The Court which passed a certain decree 
ordered execution thereof to bo stayed pending 
appeal, on the debtor’s furnishing security to the- 
amount of R70,OOO, under the provisions of s. 545 
of the Code of Civil Procedure The debtor 
objected to the amount of security required, and. 
appealed to the High Court on that ground. The 
decree-holder contended that no appeal lay. Held, 
that the order was appealable. Held , also, on the- 
facts, that the security required was excessive., 
Udeyadeta Dev v. Greegsgn 

I. L. B. 12 Calc. 824 

49. Order releasing surety 

for stay of execution. Ho appeal will lie from, 
an order by a District Judge, releasing surety from* 
security taken from him by the High Court, to* 
enable a decree-holder to take out execution of his. 
decree pending an appeal to the Privy Council, al- 
though it is an improper one. Abedoontssa 
Khatoon v. Ameeroonssia Khatoon 

17 W. R. 464 

50. — — Order rejecting applica- 

tion to stay execution, etc., for want of 
sanction of Court under s. 462— Civil Proce- 
dure Code, s. 462 — Decree by consent of guardian of 
minor defendant . An application to stay execution 
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of, and to set aside, a decree, passed with the consent 
of the guardian of a minor defendant, for want of 
sanction of the Court under s. 462, Civil Procedure 
Code, was rejected. Held , that no appeal lay 
•against the order of rejection. Arunachallam v. 
Murugappa . . I. L. B. 12 Mad. 503 

51. Order rejecting petition 

for execution by transferee of decree— Civil 
Procedure Code , s . 232. A petition, by one claiming 
to be the purchaser at a Court-sale of the interest of 
a decree-holder under a decree, for execution of the 
•decree was rejected. Held 9 that no appeal lay from 
the order rejecting the petition. Sambasiva v. 
Srinivasa . . . I. L. B. 12 Mad. 511 

52. Order refusing stay of ex- 

ecution pending suit between decree-holder 
and judgment-debtor — Civil Procedure Code , 
1882, ss. 243 and 588 . An appeal lies from an 
order refusing stay of execution under the Civil Pro- 
cedure Code, s. 243, pending suit between a decree- 
holder and his judgment-debtor. Lingum Krishna 
Bhupati Devu v. Kandula Sivaramayya 

I. L. B. 20 Mad. 366 

53. Order refusing applica- 

tion to be declared insolvent — Insolvency— 
Code of Civil Procedure ( Act X of 1877), ss. 351 , 
588, cl. 17. An order refusing to grant an applica- 
tion to be made an insolvent is appealable under cl. 
17, s. 588 of the Code of Civil Procedure. Such an 
order must be considered to be one made under s. 
351. Juggutjeebun Gooptoo v. Haracoomar Pal, 
I. L. B. 5 Calc. 719, dissented from. Nubbi 
Buksh v. Chasni 

I. L. B. 6 Calc. 168 : 7 C. L. B. 282 

54. Civil Proce- 

dure Code (Act X of 1877), ss. 351, 588 , cl 17. 
There is no appeal from an order made under s. 
351 of the Code of Civil Procedure, refusing to grant 
; an application to be made an insolvent. The appeal 
allowed under s. 588, cl. 17, so far as an order under 
s. 351 is concerned, is on behalf of the judgment- 
creditor only. Juggutjeebun Gooptoo v. Haro- 
coomar Pal ... I. L.B. 5 Calc. 718 

JUGGUBUN GoOPTA V. HURRO KOOMAR PAL 

6 C. I.. B. 135 

55. — > An appeal lies 

-against an order passed under s. 351 of Act X of 
1877, although it was an order refusing to declare 
petitioner an insolvent. Bavachi Packi v. Pierce 
.Leslie & Co. . . I. L. B. 2 Mad. 219 

56. — — Civil Proce- 

dure Code, 1877, s. 588 (n). An order dismissing an 
.application to be declared an insolvent is appealable 
under s. 588 ( n ) of the Code of Civil Procedure, 1877. 
.Mumtaz Hossein v. Brij Mohun Thakoor 

I.L. B. 4 Calc. 888 

57. Civil Proce- 

dure Code, 1882, ss. 344 , 588 — Insolvent judgment- 
debtor. A debtor was arrested on civil process. He 
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presented a petition to the Court from which process 
issued, alleging that he was unable to pay the debt 
and praying to be declared insolvent and to be 
released. The Court passed an order on the same 
day, directing that he should be released, and that 
the creditor should proceed against his property. 
Held, that an appeal lay against the order. Ko- 
marasami V. Govindu . 1. L. B. 11 Mad. 136 

58 , Order dismissing petition 

of insolvent -debtor— Provincial Small Cause 
Courts Act (IX of 1877), s. 24 — Insolvency petition 

in execution of decree in Small Cause suit Civil 

Procedure Code, ss. 344, 588. In proceedings in 
execution of the decree passed in a Small Cause suit 
by a District Munsif who had been invested with 
insolvency jurisdiction, the judgment-debtors filed a 
petition under s. 344 of the Civil Procedure Cede 
praying that they might be declared insolvents. 
Their petition was dismissed by the District Munsiff. 
Held, that an appeal lay to the District Court 
against the order dismissing the petition. Vaikunta 
Prabhu v. Moidin Sahib . I. L. B. 15 Mad. 89 

59. —Appeal against order of a 

subordinate Court on a petition of insol- 
vency — Civil Procedure Code, s. 589 — Civil 
dure Code Amendment Acts ( VII of 1888, s. 06 
Act X of 1888, s. 3). The judgment-debtor, having 
been arrested in execution of a decree passed by the 
Small Cause Court at Madras, which was transferred 
for execution to the subordinate Court of South 
Malabar, applied to the District Court to he declared 
an insolvent. The District Court transferred the 
application for disposal to the subordinate Court, 
and the application was granted on 25th July 1888. 
On 5th November 1888 one of the opposing creditors 
appealed to the High Court. Held, that the appeal 
did not lie. Sitharama v. Vythilinga 

X. L. B. 

@0, Order refusing to 

charge surety for insolvent— Civil Procedure 
Code, ss. 336, 344. An order refusing to discharge 
a surety under s. 336 of the Civil Procedure Code 
for an insolvent judgment-debtor filing his petition 
where the surety was entitled to his discharge, is not 
an appealable order. Baima Mal v. Jamna Das 

I. L. B. 15 

61. — — Order releasing from at- 

tachment after acquired property of insol- 
vent judgment-debtor — Civil Procedure Code, 
1882, s. 357, and s. 588, cl. 17. Where some of 
scheduled creditors of a judgment-debtor who had 
been declared an insolvent and in respect of whose 
property a receiver had been appointed, but who 
had not been discharged, presented an application 
to the Court purporting to be made under s. 357 of 
the Civil Procedure Code, praying for the sale of cer- 
tain pioperty which had come by inheritance to the 
judgment-debtor, and the Court, also purporting 
to act under s. 357 of the Code, made an order on 
such application allowing the property in question 
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to be released from attachment on deposit by the in- 
solvent of one-third of the scheduled debts : — Held, 
that the order was appealable as an order under 
s. 357 by virtue of s, 588, cl. 17, of the Code of 
Civil Procedure, Ganeshi Lal v k Musabbat Ali. 
Giewar Lae v. Mttsareat Am 

X X. B. 10 All. 284 

02, — : Order giving possession 

to mortgagor on payment after expiry of 

time — Transfer of Property Act (IV of 1882) , 
s. 87 — Decree for foreclosure — Mortgagor's applica- 
tion for extension of time . In a suit on a mortgage, 
a decree for foreclosure was passed, a period of three 
months being fixed for the discharge of the mort- 
gage-debt. The mortgagor having made default, 
the decree-holder applied for and was placed in pos- 
session of the property. The mortgagor, to whom 
no notice had been given of the decree-holder’s ap- 
plication, then applied for and obtained an extension 
of time for payment, and he made the payment and 
recovered possession. Held, that the mortgagee 
was entitled to appeal against the order. Wa-ra yana 
Rebmj;. Papayya X X. B. 22 Mad. 133 

03. Order on investigation of 
claim — Civil Procedure Code , 1859, s. 229 — Juris- 
diction of District Judge. The plaintiff obtained 
a decree against T, A , and J in a suit, the subject 
matter of which exceeded Bo, 000, and in part execu- 
tion thereof attached property worth less than that 
amount, D having resisted the execution of the de- 
cree. The plaintiff’s claim was numbered and 
registered as a suit under r. 229 of Act VIII of 1859. 
Upon investigation, the First Class Subordinate 
Judge made an order staying the execution of the 
decree. The plaintiff appealed to the District Judge 
who held that no appeal lay to him, as the subject 
matter of the original suit out of which the execution 
suit arose exceeded R5,G00. The nkintiff appealed 
against this decision to the High Court. Held , that 
the investigation of the claim under g. 229 of Act 
VIII of 1859 was not to be regarded as a fresh suit, 
hut was merely a, continuation of the original suit, 
and that there was, therefore, no appeal against the 
order in question to the District Judge. Ravlo.ti 
Tamaji v. Dholafa Raoxj X X. B. 4 Bom. 123 

64, — — — Proceedings in nature of 
fresh, suit — Civil Procedure Code , 1882, s. Ml 
— Specific. Relief Act (Act I of 1877), s. 9 — Sub- 
ordinate Judge, Jurisdiction of. A obtained a de- 
cree for possession of certain land against B and 
others, under s. 9 of the Specific Belief Act. He was 
obstructed by the defendant, a third party, when he 
went to take possession. Thereupon he applied to 
the Munsif’s Court for the removed of the obstruc- 
tion, and his application was registered as a regular 
suit under s. 331 of the Code of Civil Procedure. 
The Munsif gave the plaintiff a decree. On appeal, 
the Subordinate Judge reversed it. Against the order 
of the Subordinate Judge the plaintiff appealed to 
the High Court on the ground that the Proceedings 
under s. 331 were merely a continuation of the ori- 
ginal suit under s, 9 of the Specific Belief Act, and as 
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no appeal lay against a decision passed under that* 
section, no appeal lay to the Subordinate Judge. 
Held, that proceedings under s. 331 of the Code are 
in the nature of a fresh suit between the decree 
holder and a third party, and therefore an appeal 
lay to the Subordinate Judge. Ravloji 'f.amaji v. 
Dliolapa Maghu, I. L. R. 4 Bom. 123, distinguished. 
M'uliammal v. Chinnana (louden, I. L, It. 4. Mad . 
220, and Kalima v. Hainan Kutti, I. L. IL 13 Mad . 
520, referred to. Basie Alt Fakir v . Meheb A lx 
X X, B, 22 Calc, 830- 

65 . . Order for delivery of land 

— Obstruction by mortgagee in possession — Civil 
Procedure Code, 1859 , ss. 229, 231 . On a complaint 
by a decree-holder, under s. 226 of the Civil Pro- 
cedure Code, against a mortgagee in possession of the 
land, and two other persons who resisted the execu- 
tion of the decree, the Munsif passed an order for ; 
delivery of possession, but without having numbered 
, and registered the claim as a suit, as directed by 
i s. 229 of the Code, which, in his opinion, did not • 

| apply to the claim of a mortgagee in possession ; and 
| the senior Assistant Judge, though of opinion that 
. the Munsif was in error in not proceeding' under/ s.; 1 
I 229, ruled that there was no appeal from bis order, 

I as the claim had not been numbered and registered, 
and investigated. Held, that the irregular proce* 

I dure of the Munsif should not prevent-. the 'Court 
j from correcting his error ; and that his order, which 
j could only have been made under s, 229, was sub- ’ 
j jeet to appeal under s. 23.1, and should therefore he 
| reversed, and the case remanded, that the claim 
! might he numbered and registered as a suit, and an 
! order passed thereon after the investigation, as 
directed by s,. 229 of the Code. Mtjsabh* n. 
Shaukcddlk IItsmuldin . 4 Bom, A. C. 85 

86* — - — — — — - — — Civil Procedure 

Code, ss. 328, 331 — Obstruction to execution of 
decree — Dismissal of decree-holder’s ; petition. 
Obstruction was offered to the execution of a decree 
for partition of certain property, by one claiming to 
be entitled to occupy part of the land in question as 
a mulgeni tenant. The decree- holder presented 
petition to the Court under Civil Procedure Code, 
"s, 328 ; this petition was rejected, and the claim 
was not numbered and registered as a suit. Meld, 
that an appeal against the order rejecting the 
petition. Gofala v. Fernandes 

I. X. B. 16 Mad. 127 

87. Order numbering and 

registering as suit objection of obstruction 
to execution of decree — Civil Procedure Code, .. 
■ 1882 , ss. 328 and 331 — Complaint made more than 
a month from the time of the obstruction — Objection 
with respect to limitation in appeal. Although no 
appeal lies against an order passed under s. 331 of 
the Civil Procedure Code (Act XIV of 1882) number- 
ing and registering .as a suit a complaint made at 
a time beyond a ngoftth from the time of the obstruc- 
tion in an application under s. 328, such order can be 
objected tf) final order, which is appealable . 
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as having the force of a decree under s. 331, is 
appealed against. The Judge in appeal is hound to 
entertain the objection that is then made, and to 
dismiss the application when he finds that it has 
been wrongly admitted. Lala v. Narayan 

I. L. B. 21 Bom. 392 

08. , Order rejecting claim to pos- 

session — Civil Procedure Code , 1859 , s. 280, 
No appeal lies against an order of the Court refusing 
to entertain an application under s. 230, Act VIII of 
1859, by a party other than a defendant, who dis- 
putes the title of the decree-holder. Rasul Ribi v. 
Mgbarik Ali 

2 B. L. B. A. C. 303 note : 11 W. H. 180 

09. — Person net 

party to suit — Civil Procedure Code , 1859, s. 230. 
There is no appeal from an order passed under 
s. 230, Act VIII of 1859, rejecting an application by 
a person, not a party to the suit, alleging that he is 
being dispossessed by the Court Ameen in execution 
of decree. Khellut Chunder Ghose v. Prosunno- 
moye Dossee . . W. K., 1864, Mis. 24 

Goluck Narain Dutt v. Bisto Prea Dossee 

1 W. B. 140 

70. Civil Procedure 

Code , 1859, s.' 230. Where an application was made 
to the Civil Court, under s. 230 of the Civil Proce- 
dure Code, by the petitioner disputing the right of a 
decree-holder to dispossess him of certain immove- 
able property, and the Civil Judge rejected the 
application : — Held, that s. 231 of the Civil Proce- 
dure Code did not give the petitioner a right of 
appeal to the High Court. Strikarasimma 
Chariyar v. Narasimma Chariyar. 5 Mad. 183 

71. —Civil Procedure 

Code , 1859, s. 230. W T here an application for the 
remedy provided in Act VIII of 1859, s. 230, is re- 
fused by a Munsif in the exercise of his discretion, no 
appeal lies against the order of refusal. But where 
the application is admitted and filed, the opposite 
side called upon to meet it, and the claim subse- 
quently rejected, the order of rejection is a decision 
between the parties on the merits of the application 
within the scope of s. 231 from which an appeal lies 
to the Judge. Mookandee Misrain v. Sheo 
Lochun Pattltck ... 21 W. B. 39 

72. Order allowing claim to 

possession — Civil Procedure Code, 1859, ss. 230 , 
231 — Suit under s. 15, Act XI V of 1859. S brought 
a suit under s. 15, Act XIV of 1859, obtained a 
decree, and took possession. After this B applied 
under s. 230, Act VIII of 1859, alleging that he had 
been in possession and was dispossessed by S in exe- 
cution of a decree against another party. The 
Munsif decreed the case in favour of B . Held, that 
the latter was not a proceeding under the former 
suit, and the decision upon it was appealable under 
s . 231, Act VIII of 1859. Brohmo Moyee Dabee 

v. Burkut Sirdar . , . 13 W. B. 204 
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73. Order refusing to set aside 

an injunction — Civil Procedure Code, ss. 496, 588,. 
cl 24. An appeal will lie under s. 588, cl. 24, of 
the Code of Civil, Procedure, from an order under* 
s. 496 of the Code refusing to set aside an injunction. 
Nulbi BuJcsh v. Chasni , 1. L. B. 6 Calc. 168 , refer- 
red to.^ Zabada Jan v. Muhammad Taiab 

I.L.B. 15 All. 8 

74. _____ Order for issue of notice 

made under s. 484— Civil Procedure Code, ss. 494? 
588. A petition praying for a temporary injunction 
in a suit was presented by the plaintiff in a subor- 
dinate Court. The Judge refused to pass orders on 
it without hearing the defendants, and ordered 
notice to issue to them. The plaintiff appealed to 
the District Judge, who granted the injunction 
prayed for: — Held, that no appeal lay from the 
subordinate Court, and that the District Judge had 
purported to exercise a jurisdiction not vested in 
him by law. Luis t?., Luis 

I. L. B. 12 Mad. 180 

75 . Order rejecting plaint as in- 

sufficiently stamped. A sued B and C (i) for a 
declaration of his title to certain property, and (ii) 
for an injunction restraining C from paying, and B 
from receiving, an allowance of R 2,4 00 a year out 
of the income of the property in dispute. A valued 
each of the reliefs .sought at R120, and affixed a 
Court-fee stamp of R20 to the plaint. The Court 
of first instance rejected the plaint as insufficiently 
stamped, holding that the claim for the injunction 
sought should be valued at ten times the annual al- 
lowance paid by C to B as provided by s. 7, cl. 2, of 
Act VII of 1870. On appeal to the High Court 
Held, that the order rejecting the plaint as insuffi- 
ciently stamped was appealable. Sardarsingji 
Ganpatsingji . . .... . X L. B. 17 Bom. 50 

7 6. Order rejecting plaint for 

want of jurisdiction — Civil Procedure Code , 
1859, $. 14. Whether the Court acting under s. 14, 
Act VIII of 1859, enquires into and determines 
the preliminary question of jurisdiction or rejects the 
plaint, the proceeding is open to appeal ; and if it 
appears that jurisdiction has been unduly assumed, 
the subsequent enquiry of right must be set aside as 
carried on without jurisdiction. Moheshur Btjesh 
Singh v. Collector op Ghazepore 

2 Agra 2i4 


77.* Order returning plaint for 

presentation in proper Court — Civil Procedure 
Code , 1877 , s . 584. A suit to redeem a usufructuary 
mortgage of certain lands was instituted in the 
Munsif s Court. After the suit had been admitted 
and the parties called on to produce evidence, the 
Munsif ordered the plaint in the suit to be returned' 
to the plaintiff for presentation in the proper Court 
on the ground that the suit should have been insti- 
tuted in the Court of the Subordinate Judge, the 
value of the property in suit being beyond the juris- 
diction of a Munsif. Held, that, under Act VII 
of 1859, the Munsif s order was appealable to the 


I 






{ 431 } 


DIGEST OF CASES. 


( 432 ) 


APPEA Jj— contd. 

22. ORDERS — contd. 

lower Appellate Court, and, under Act X of 1877, 
the lower Appellate Court’s order to the High Court. 
Kalian Das v. Nawal Singh I. Ii. R. 1 AIL 020 


78. 


-Civil Proce- 


dure Code, 1877 , s. 588 and s. 5/ Act Jill of 
1879, s. 2. Where, after the issues in a suit were 
framed, the Court decided that it had no jurisdiction 
and returned the plaint to be presented in the pro- 
per Court : — Held, that in so doing the Court acted 
under s. 57 of Act X of 1877, and its decision, not 
coming within the definition of a decree in s. 2 
of Act XII of 1879, was not appealable as such, 
but was appealable under s. 588 of Act Xof 1877 as 
an order. Abdul Samod v. Rajindro Kishob 
Singh .... I. L. K. 2 All. 357 


79. 


Civil Proce- 


dure Code, 1877 , w. 540, 586 (b)— Second appeal 
The lower Appellate Court (Subordinate Judge) de- 
cided on appeal by the defendant from the decree 
-of the Court of first instance (Munsif } that the Court 
of first instance had no jurisdiction to entertain the 
suit as the value of the subject-matter of the suit 
exceeded the pecuniary limits of its jurisdiction, 
and ordered that the 4 4 appellant’s appeal be 
decreed, the decision of the Munsif be reversed, 
and the record of the ease be sent to the Munsif 
to return the plaint to the plaintiff for presentation 
to the proper Court.” The plaintiff appealed to 
the High Court from such order as an order return- 
ing a plaint to be presented to the proper Court. 
Held, that such order could not be regarded as one 
to which Art. 0 of s. 588 of Act X of 1877 was 
applicable. That relates to orders returning plaints 
for amendment or to be presented to the proper 
Court passed by a Court of first instance, and not 
to an order by an Appellate Court upon an appeal 
to it from the decree of a Court of first instance on 
general grounds. The plaintiff’s proper course 
was to have preferred a second appeal. Bxndeshri 
Chaubjsy » Nanbu . I. la R* 3 All. 456 

(Contra) Chinnasami Pillai v. Karttppa Udayan 

v I. 3L R. 21 Mad. 234 

SO, ' - — ; — — Civil Proce- 
dure Code (Act XIV of 1882), ss. 57, 582, 588, 589- 
Returning plaint to be presented to the proper Court- 
Order under Civil Procedure Code, s. 528. Where 
an order is made by the lower Court of Appeal, 
returning a plaint under s. 57 of the Civil Procedure 
Code, by virtue of the powers conferred on it by 
s. 582, aa appeal lies to the High Court under 
s. 589. 8. 588 does not prohibit such appeal. 

Bindeshri Chaubey v. Nandu, 1. L. P, 3 All 456, 
distinguished. Goob Bux Sahoo v. Birj Lal 
Benxa . . « I. Ii. R, 26 Calc. 275 

3 C. W.M .243 
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Civil Procedure 


Code , 1877 9 ss. 57 (a), 562 , 588— Remand by Ap- 
pellate Court — Second appeal The Court of first 
instance made an order returning the plaint in a 
auit to be presented to the proper Court on the 
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ground that it was not competent to try such suit. 
On appeal from such order, the Appellate Court, 
holding that the Court of first instance was com- 
petent to try such suit, made an order ‘ 4 decreeing 
the appeal.” It subsequently made an additional 
order directing that the case ‘ 4 should be returned 
for re-trial.” On appeal to the High Court from 
such additional order : — Held, that the appeal would 
not lie, as it was in reality one from an order passed 
in appeal from an order returning a plaint, which 
under the last clause of s. 588 of Act X of 1877 was 
final, and not an appeal from an order remanding 
a case under s. 562, the character of the original 
order of the Appellate Court not being altered by 
the passing of the additional order. Kishna Ram 
v. N arsing- Sevak Singh . 1. 1*. R. 3 AIL 855 

82. — — -'Civil Proce- 

dure Code, 1877 , ss. 57, 588 (6) — Institution of suit 
in wrong Court — Transfer of suit — Power of the 
Court to which suit is transferred to return plaint 
to be presented to the proper Court — Jurisdiction . 
A District Court transferred for trial a suit instituted 
in a Court subordinate to it to another Court sub- 
ordinate to it. The Court in which the suit was 
instituted was not the one in which the suit should 
have been instituted, and consequently the Court to 
which it was transferred made an order dismissing it, 
and directing the return of the plaint for presenta- 
tion to the proper Court. Held, that such order 
must be taken to have been passed under s. 57 of the 
Civil Procedure Code, and was therefore appealable 
under s. 588 (6). Pachaoni Awastiti r. Ilahi 
Bakhsti .... I. It. R. 4 AIL 478 


83. • 


Order allowing amend- 

- Civil Procedure ■ Code,: 187 7 r 4$»- 


ment of plaint - 
53, 588 (6*), The plaintiff in a suit applied for the 
amendment of the plaint. The defendant objected 
to the amendment, and a day was fixed by the 
Court for the 44 admission or rejection of the petition 
of amendment and the determination of the defend- 
ant’s objections thereto.” The Court, after 
hearing the parties, made an order allowing the 
4 ‘petition of amendment,” and rejecting the defend- 
ant’s objections. The defendant appealed from 
such order to the High Court. Held, that, inasmuch 
as orders amending plaints then and there are not 
made appealable by Act X of 1877, and it was into 
this category, if into any at all, that such order 
must fall, such order was not appealable. Rajin- 
dra Kishore Singh v. Radha Prasad Singh 
I. Xi. R. 3 AIL 854 

84. — Order amending decree 

— Civil Procedure Code, 1882, &. 206. Per Oldfield, 
J. When an original decree is amended under s. 206 
of the Civil Procedure Code, it, as amended, is the 
decree in the suit ; and an appeal therefore lies from 
it under the provisions of s. 540, when the validity 
of the amendment can be questioned. Per Mah- 
mood, J. — An order passed under s. 206 amending 
a decree is a separate adjudication, and is not merely 
a part of the original, decree and cannot alter its 
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date, and such an order is not appealable under s. 
588 of the Code. Raghunath Das v. Raj Kumar 
I. L. B. 7 AIL 276 

Surta v. Gang a . . I. L. B. 7 AIL 411 

85. Decree — Judg- 
ment — Objections by respondent to decree — 

Res judicata — Civil Procedure Code , ss . 13, 540, 
■561, 584 . In a suit to obtain possession of certain 
property, and to set aside a deed called a deed of 
endowment (wakfnama) on the ground that the 
defendant had fraudulently obtained its execution, 
the defendant pleaded (i) that the deed was a valid 
•one, and (ii) that she was in possession of the 
property in satisfaction of a dower-debt, and her 
possession could not be disturbed so long as the debt 
•remained unsatisfied. The Court of first instance 
held that the deed was invalid, but that the defend- 
ant was entitled to remain in possession of the pro- 
perty till her dower-debt was satisfied, and the Court 
passed a decree which merely dismissed the suit, 
without embodying the finding as to the deed. On 
appeal by the plain tiff to the District Judge, the 
defendant filed objections under s. 561 of the Civil 
Procedure Code in regard to the first Court’s decision 
that the deed of endowment was invalid. The 
Judge dismissed the plaintiff’s appeal, affirming the 
finding as to the dower, and, refusing to decide the 
question of the validity of the deed as being unneces- 
sary for disposal of the claim, disallowed the defend- 
ant’s objections. The defendant appealed to the 
High Court. Held, by the Full Bench (Oldfield 
•and Mahmood, JJ., dissenting), that if a decree is, 
upon the face of it, entirely in favour of a party to a 
suit, such decree being the thing which by law is 
made appealable, and nothing else, that party has no 
•right of appeal therefrom. If, in the judgment of 
which such decree is the formal expression, findings 
have been recorded upon some issues against that 
party, and he desires to have formal effect given to 
them by the decree, so as to allow of his filing objec- 
tions thereto under s. 561 of the Civil Procedure 
‘Code or of appealing therefrom under s. 540, he 
must take steps under s. 206 to have the decree pro- 
perly brought into conformity with the judgment, so 
that there may be matter on the face of it to show 
that something has been decided against him ; but if 
he fails to take this course, the decree, though in 
general terms, will stand good as finally deciding the 
issues raised by the pleadings upon which the ulti- 
mate determination of the cause and the decree itself 
rested. The findings in a judgment upon matters 
which subsequently turn out to be immaterial to the 
grounds upon which a suit is finally disposed of, as 
to the plaintiffs right to any portion of the relief 
•sought by him as declared by the decree, amount to 
no more than obiter dicta, and do not constitute a 
final decision of the kind contemplated by s. 13 of 
the Civil Procedure Code. Held, also, that in the 
present case the Judge was right in holding that the 
question as to the validity or otherwise of the deed of 
endowment was wholly immaterial. The judgment 
of Straight, J., in Lachman Singh v. Mohan, 1. L. 


APPEAL — contd. 
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R 4 All 497, approved and followed. Per Old- 
field, J contra, that the decree, to agree with the 
judgment and fulfil the requirements of s. 206 of 
the Civil Procedure Code, should contain the mate- 
rial points for determination arising out of the claim 
and material for the decision thereon ; that if this 
has not been done, the defect is a good ground of 
appeal, notwithstanding that the decree, on its face, 
may be altogether in favour of the appellant, and 
notwithstanding that he may not have applied for 
amendment, of the decree under s. 206 or for review 
of judgment ; and that, in the present case, the de- 
fect in the decree would afford a good ground of ap- 
peal. Per Mahmood, J., that, inasmuch as the pro- 
visions of s. 13 of the Civil Procedure Code relate as 
well to the trial of issues as to the trial of suits, and in 
the present case the validity or otherwise of the deed 
was a matter directly and substantially in issue be- 
tween the parties, and was adjudicated upon, the 
finding of the first Court upon that issue was not a 
meie obiter dictum , but would he binding upon the 
defendant as res judicata notwithstanding the fact 
that the suit against her was dismissed on the ground 
that she held possession of the property in lieu of 
dower ; that whatever has the force of res judicata 
is necessarily appealable ; that the word “ from 9 5 
as used in s. 540 ors. 584 and the expression “objec- 
tion to the decree ” in s. 561, refer not only to 
matters existing upon the face of the decree, but also 
to those which should have existed, hut do not exist 
there ; and that the defendant in the present case was 
aggrieved or injured by the omission in the decree 
of the first Court, and was therefore entitled to file 
objections to it, and, for the same reason, to appeal 
to the High Court from the decree of the lower 
Appellate Court. Also per Mahmood, J., that it 
was doubtful whether the reliefs contemplated by 
ss. 206 and 623 were open to the defendant ; but 
that, even conceding that she ought to have sought 
her remedy under either of those sections, her neg- 
lect to do so did not make her incapable of obtaining 
the same result by the exercise of her right of appeal. 
Anusuyabai v. SaJclcaram Pandurang , 1. L. R. 7 
Bom. 484 , Man Singh v. Narayan Das, I. L, R 

1 All. 480 , Mohan Lai v. Ram Dayal, I. L. R 

2 All. 843, Niamat Khan v. Pliadu Buldia, I. L. 

R. 6 Calc. 319. and Pan Kooer v. Bhagwant Kooer, 
6 N. W. 19, referred to. Jamaitunnissa u. Lut- 
funnissa . I.L.B. 7 AIL 606 

86. — — • Decree affirmed 

on appeal— Amendment of decree by first Court 
after affirmance— Objection by judgment-debtor to 
execution of amended decree— Appeal from order 
disallowing objection— Objection allowed on appeal. 
The decree of a Court of first instance having on 
appeal been affirmed by the High Court, the first 
Court altered the decree which had been affirmed, 
intending to bring it into accordance with the judg- 
ment of the High Court. After the decree had been 
altered, application was made to execute it as alter- 
ed, hut this was opposed by the judgment-debtor on 
the ground that that was not the decree which could 
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he executed. Held , by the Division Bench that the 
order of the first Court disallowing the objection and 
directing that execution of the decree as altered 
should proceed could not be regarded as passed 
under s. 206 of the Civil Procedure Code, but was an 
order passed in execution of decree, and as such was 
appealable. Muhammad Suxatman Khan v. Fa- 
tima .... I. Ii, R. 11 All. 314 

87. — — Order of remand after 

forme r remand. There is no appeal from the 
order of a lower Appellate Court remanding a case a 
second time on the ground that the former order 
of remand had not been carried out. Radhabul- 
lub Surma v . Anundmoyee Depi a 

W. R., 1804, Mis. 39 

88. — Order of remand. Quaere : 

Whether, when a lower Appellate Court reverses a 
decree of a lower Court on the plea of limitation, 
and remands the case to be tried upon the merits, 
such decision is an order prior to decree from which 
no appeal will lie. Mahomed Ah job Gourde 
Per shad Sha . . . . 0 W. R. 61 

89. Order of remand on 

special point —Reversal of decree on appeal. In a 
suit for the enhancement of rent, the Collector dis- 
missed the suit 6 On appeal the Judge held that the 
rent was liable to enhancement, and remanded the 
case to the Collector to find what rate was equitable. 
Held, that an appeal lay from the decision of the 
Judge, notwithstanding- the remand to find the rates. 
Nbelmosey Singh Deo i \ Seobhun Bibee 

Marsh. 600 

90. - — Order of remand. Where 

1 he first Cout held a suit barred by limitation and 
on the ground of res judicata, and the lower Appel - 
late Court (in reversal of that* Court’s judgment) 
remanded the case for trial on its merits : Held, 
that an appeal lay from the lower Appellate Court's 
order of remand. Kurumoohhissa Bibee v. Goo- 
roo Pershad Siiah . . 7 W. R. 831 

91. ~ * - — ' Civil Procedure ■ 

Code {1882), s. 562 — “ Preliminary point ” — Decree 
in accordance uitk an award. Objection was unsuc- 
cessfully taken before a District Munsif to the vali- 
dity of an award on the ground of the arbitrator 
being interested, and a decree was passed in accord- 
ance with the award. The defendant appealed and 
the Subordinate Judge held that the objection was 
well founded, and should prevail ; and, setting aside 
the award, he remanded the case for trial. The 
plaintiff appealed to the High Court. Held, that 
the appeal to the High Court was maintainable, the 
decision being one on a “preliminary point” 
under s. 562, and not a disposal of the case in accord- 
ance with the award. Krishnan Chettx v . Mtjteu- 
Palahdi Vacua Makali Tevar 

1. 1*. R. 22 Mad. 172 

92. - Order "of remand made 

without jurisdiction— Civil Procedure Code 
( Act XIV of 1882 ) as. 662, 588 — Proceedings taken 


APPEAL — con id. 
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by first Court pending appeal from order . . In a. 
ease where neither of the parties desired to have a 
local investigation, though suggested by the Courts, 
the lower Court dealt with the case on the material’ 
before it, and made a decree. On appeal, the Appel- 
late Court remanded the case for the purpose of a 
local investigation being held at the cost, in the first 
instance, of the plaintiff. The 1 ower Court thereupon- 
made an order that the plaintiff should deposit the 
costs of the local investigation, and, on default being 
made by the plaintiff, it dismissed the suit. The 
order of remand was found to be invalid as made’ 
without jurisdiction. Held, that all proceedings 
taken by the Court of first instance alter the remand 
and pending the hearing of the appeal against the 
remand order were null and void, inasmuch as the 
jurisdiction of that Court to hear the case upon 
remand depended upon the validity of the remand 
order. An appeal, therefore, lay from the order of 
remand, notwithstanding the Court of first instance 
had subsequently made what purported to be a final 
decree in the case. Jatinga Valley Tea Company 
v. Chera Tea Company . I. L. R. 12 Calc. 45 

93 . • Order remanding ease — Civil 

Procedure Code, s. 588, ch. 16 and 18 and a. 622— 
Superintendence of High Court . Land having been 
.sold in execution of decree, one claiming that it had 
been held by the judgment-debtor feenami for hint 
applied that the sale be cancelled. He was not a 
party to the decree, and on that ground his petition 
was dismissed. The Appellate Court was of opinion 
that it had been wrongly dismissed, and remanded 
the ease to be disposed of on the merits. Held, on 
revision, that the order remanding the case was not 
appealable, and consequently that the petition for 
revision was maintainable. Tim many a Bant a v. 
Mahabala Bixatta . I. L. R. 19 Mad. 107 

94. • N.-W. P . Pent 

Act {XII of 1881), s. 190 — Appeal from Court of 
Revenue to District Judge — Order of remand, by 
District Judge under s. 562 of the Code of Civil 
Procedure — Civil Procedure. Cede, 1882, s . 588, cl. 
28. S. 190 of Act XII of 1881 makes s. 562 of Act 
XIV of 1882 applicable to appeals from a Court of 
Revenue to a District Judge, and where in such a 
Case a District Judge has made '.an order of .remand : 
under s. 562, an appeal will lie from such order to 
the High Court under s. 588, cl. 28, of Act XIV of 
1882. Partap Singh v. Narain Das , • . 4 * *» 

I. L. R. 18 AH. 375 

95. — ■ Order of re- 

mand — Pule 17 of the Kumaun Pules, 1894, made 
under Scheduled Districts Act {XIV of 1874), s. 6 — 
Code of Civil Procedure, ss . 562 , 564 — Eight of 
appeal against order under s. 562. Where the 
Deputy Commissioner of Naim Tal decided that a 
suit was barred by limitation, but at the same time 
also came to a definite decision on each of the other 
issues, and the Commissioner in appeal, setting aside 
the finding as to limitation, remanded the case under 
s. 562 of the Code of Civil Procedure '.—Held, that 
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to recover R238 (being the purchase- money for 
certain land) on failure to perform the contract to 
sell the plaintiff the land, the Munsif decided the case 
on the issue of limitation only, and held the suit was 
barred. The Judge held it was not barred, and 
made an order remanding the case for trial on the 
other issues. It was objected that, the suit being 
fora sum less thanjRSOO and of a nature cognizable 
~ ^ C™fc, no appeal lay against the 

Held, following Collector of Bijnor 


22. ORDERS — contd. 


under Government Notification No. — ; 62 L ft „ 

VII — 5o9J3 3 

dated 27th June 1894-, rule 17, an appeal lies from 
such an order of remand. Muzhar H ossein v. Bodha 
Bibi , 1. L. B. 17 All 112 : L. B. 22 : I. A. 1, 
referred to. Hafiz Abdul Rahim Khan v. Haei 
Raj Singh . . . I. L. R. 22 All. 405 

90 # Order remanding appeal 

case for investigation— Civil Procedure Code , 
1859, s. 363. No appeal lies from an order of the 
Judge remanding an appeal case to the Court below 
for further investigation as to the facts. Haromo- 
iiun Mookerjee V. Shoonoyanee Mohunt Tha- 
kgoraney . . Marsh. 489 ; 2 Hay 591 

97. . Order remanding case 

after local investigation— Civil Procedure 
Code, 1859, s. 363 . An appeal lies from an order 
remanding a case for re- trial after local investigation, 
such order not being one under s. 363. Jeebun 
Kissen Roy v. Dwarkanath Roy Chowdhry 

¥. R. a 1864, 363 

98. Order directing a local 

investigation. No appeal lies from the order of a 
Judge directing a local investigaxiuu. by an axneen. 
Bahadur Ali v. Bhabo Soonduree Debia Chow- 
dheain 7W.E, 425 

— Order in ease on appeal 

after compromise reported— Civil Procedure 
Code, 1859, s. 363. An apjjeal having gone down on 
remand from the High Court, the Ziflah Judge con- 
sidered he was bound to proceed with it, notwith- 
standing a representation made to him by petition 
that a compromise had been entered into between 
the parties. Held, that, by s. 363 of the Civil 
Procedure Code, an appeal could not be preferred 
against this order of the Judge. Sorooe Naeain 
Pandah V. Soondur POEYA . . 11 W. R. 505 

100 . ' Order of remand— Civil 

Procedure Code, 1877, ss. 562, 586— Suit of the 
nature cognizable in Small Cause Court. An order 
on appeal from a decx*ee in an original suit of the 
nature cognizable in Mufassai Courts of Small Causes 
under s. 562 of Act X of 1877, remanding the 
suit for re-trial, is appealable, s. 586 of Act "X of 
1877 notwithstanding, as that section applies to 
appeals from appellate decrees, and not to appeals 
from orders. Collector of Bijnor v. Jafae 
Ali Khan . . . I. L. R. 3 All. 18 

101. Bight of second 

appeal— Suits cognizable by Courts of Small Causes 
—Act X of 1877, ss. 562, 586, 588, 589 . The right 
of appeal given by ss. 588 and 589 of Act X of 
1877 from an order of remand, as contemplated by 
s. 562, is not taken away by s. 586. Collector of 
Bijnor v. Jafar AH Khan , I. L. B. 3 All 18, fol- 
lowed. Mahadev Narsingh v. Ragiio Kesha v 

< I. L. H, 7 Bom. 292 

102 , , — Order of remand in suit 

cognizable by Small Cause Court— Civil 
Procedure Code, ss 588 (28) and 856. In a suit 


by a Small Cause Court. 

ordcrof remand. , _ o ; 

v. Jafar Ali Khan, I. L. B. 3 All. 18, and Mahadev - 
Narsingh v. Bagho Keshav, I. L. B. 7 Bom. 292 , 
that the right of appeal conferred by s. 588, Civil 
Procedure Code, is not controlled by s. 586, and 
therefore an appeal lay. Chinnatambx Gounden 
v. Chinnana Gounden . I. L. R. 19 Mad. 391 

103. > Order in Small Cause 

Court suit by J udge without jurisdiction 
— Institution in Court of Subordinate Judge invested 
with powers of a Court of Small Causes — Trial by 
Subordinate Judge not so invested— Transfer cf 
suit — Jurisdiction — Civil Procedure Code , s. 25. 
A suit of the nature cognizable in a Court of Small 
Causes was instituted in the Court of a Subordinate 
Judge, the Judge of which at the time of the institu- 
tion of the suit was personally invested with Small 
Cause Court jurisdiction. That Judge retired from 
office without trying the suit, and the District Judge 
directed his successor, who was not invested with 
Small Cause Court jurisdiction, to try it, and he did 
so. Held, that it must be taken that the suit w r as 
transferred under s. 25 of the Civil Procedure Code 
to the Court of the Subordinate Judge ,; and that, 
therefore, regard being had to the provisions of that 
section that the Court trying any suit withdrawn 
thereunder from a Court of Small Causes shall, for 
the purposes of such suit, be deemed a Court of 
Small Causes, no appeal would lie in the case to the 
District Judge. Kauleshar Rai v. Dost Muham- 
mad Khan . . , I. L. R, 5 All. 274 '■ 

104. — Interlocutory order in;. 

Small Cause Court suit. Although no appeal 
lies to the High Court from the final decree made in 
a suit cognizable by a Small Cause Court, an appeal I 
lies from an interlocutory order made in such a suit 
by a District Court. Golam Husen v. Musa Miya 
Hamad Ali . . . I. L. R. 8 Bom. 260*’ 

105. Order of remand in Small.. 

Cause Court suit— Civil Procedure Code ( Act 
XIV of 1882), ss. 562 , 586, 588 {cl 28), and 589, , 
A Court, in the exercise of appellate jurisdiction, , 
passed an order under s. 562 of the Civil Procedure 
Code, remanding a ease of the Small Cause Court 
class as described in s. 586. Held , that, under the 
express words of the second portion of s. 589 of the 
Code, an appeal does lie to the High Court from such 
an order. Kirte Mohaldar v. Ramjan Mohal- 
dar . I.Ii.R.lOCale.523 

106. — Order of Small Cause- 

Court in execution. No appeal lies to the High. 
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Court from the order of a Small Cause Court in 
execution. Muttee Lall v. Ram Das 

W. R. s 1864 5 Mis. 38 

107. Order of Judge refusing to 

execute Small Cause Court decree. An appeal 
lies from the order of a Judge refusing to execute 
a decree of a Small Cause Court. Dell a wap. Alt 
v , Da bee Pershap , . .11 W, R. 208 

108. — : Order refusing 

to execute Small Cause Court decree transferred for 
execution to Munsif— Civil Procedure Code, 1882 , 
88. 223 , 228, 249, 622 — Mofussil Small Cause Court 
Act (XI of 1865), ss. 20, 21 — Execution-Proceedings. 
The plaintiff obtained a decree in a Small Cause 
suit* in a subordinate Court in the Mofussil, and a 
certificate was granted to him under s. 20 of the 
Mofussil Small Cause Court Act for the execution of 
the decree against immoveable property of the judg- 
ment-debtor in the jurisdiction of a District Munsif. 
He accordingly presented a petition to the District 
Munsif under s. 247 of the Code of Civil Procedure, 
but his petition was cl ismissed. Held, that an appeal 
lay to the District Court. Peeumal v. V f.xkata - 
kama .... I. L. R. 11 Mad. 130 

109. — — - Order of Subordinate 

Judge in overvalued Small Cause Court 
suit— Valuation of suit — Act- XI of 1865, ss. 5, 21 
---Subordinate- Judge invested with the jurisdiction of 
a S mall Cause Con rt. A suit was filed in the Court of 
■a First. Class Subordinate Judge invested with the. 
powers of a Small Cause Court up to RoOO. The 
claim was 'for R530-7-3, as- money had and received 
by the defendant to the plaintiff’s use. The Sub- 
ordinate Judge did not deal with the case under his 
Small Cause Court jurisdiction, but tried it as an 
ordinary suit, and gave the plaintiff a decree for 
R441-0-7. On appeal, the District Judge was of 
opinion that the claim had been recklessly over- 
valued, and he held, therefore, that the suit was 
one cognizable by a Small Cause Court, and that 
the appeal was barred. Held, reversing the decision 
of, the lower Appellate Court, that as the claim or 
* 4 demand ' ’ exceeded R5Q0 — the pecuniary limit 
of the jurisdiction of a Court of Small Causes 
under s. 5 of Act XI of I860 — and as the ease was 
not tc tried under 55 the Act, s. 21 gave no finality 
to the decree of the Subordinate Judge, which was, 
therefore, appealable. Damodhar Timaji Gosavi 
v. Trimbak Sakharam . I. Ii. R. 10 Bom. 370 

HO. Order declining jurisdic- 

tion. An appeal lies from the decision of a Court 
upon the hearing of a cause that it has no jurisdic- 
tion oil the ground that the suit has been instituted 
in the wrong district. Dheraj Mahatab v. 
Muboosoodtjn Mookerjee , Marsh, 572 

HI. Order of Mamlatdar in 

boundary dispute. In a case where boundaries 
of land are disputed, an appeal from the mamlatdar 
lies to the Collector. A District Judge has no power 
to entertain such an appeal. Narayan Vayankat- 
iESH v . Dhandtj Damobhar . 4 Bom, A. C. 187 


112. — - Order allowing decree* 

holder to take credit for his decree as pur- 
chaser — Civil Procedure Code , It 59, s. '*.70. 
Where a second decree-holder is himself purchaser of 
a property sold in execution of his own decree, and, 
instead of the money being deposited in Court, an 
order is obtained allowing the decree-holder as 
purchaser to pay the purchase-money by his decree 
being taken as a credit on account of the purchase, 
such order is not open to appeal under s. 270, Act 
VIII of 1859. Rajakam Chow bury v. Seetola 
Btjksh Misser .... 7 W, R. 113 

113. Order directing prosecu- 

tion for forgery. No appeal lies f rom an order of 
a Civil Court directing a criminal prosecution for 
forgery committed before it. Gunga Narain 
Sircar v. Azeezoonissa Beebee 

5 W. B. Mis, 18 

Eshan Ciiunder Dxjtt v. Praxnath Cbowbhry 

Marsh, 270 : 2 Hay 238 

114. Order in execution of de- 

cree— Power of Senior Assistant Judge. .Meld,' 
that a- Senior Assistant Judge is not competent to 
hear an appeal from an order made in the execution 
of a decree in a case in which he is not competent to 
hear an appeal from the decree itself. Naebberam 
Kisaxdas v. Navnideam Kushiram 

5 Bom. A. C. 48 

3X5. — — — — Order making over pro- 
ceeds of sale to Official Assignee. No appeal 
lies from the order of a Judge' making over to the 
official assignee ike proceeds of pro] erty sold in exe- 
cution. INDUE CliUNDER DOOGAR V. TlIE OFFICIAL 
Assignee W. R. 100 

Neet Lall v. Miller . . W. R. 420 

116. — Order rejecting appeal— 

Civil Procedure Code , 1859, s. 386. An appeal is 
not admissible against an order passed under s. 336, 
Act VIII of 1859. In the waiter of Gottree 
Bunker .... 11W.R.556 

117. Order rejecting applica- 

tion to sue as pauper— Civil Procedure Code, 
1877 , s. 588. No appeal lies under Act X of 1877 
from an order made under that Act rejecting an ap- 
plication for permission to sue as a pauper. Collis 
v. Manohar Das . . I. X*. R. 1 AIL 745 

118. Order allowing with- 

drawal of suit — Civil Procedure Code, 1882, s. 
3 73 — Withdrawal of suit — Appeal from order per- 
mitting withdrawal . An order under s. 373 of the 
Civil Procedure Code permitting the withdrawal of a 
suit with liberty to bring a fresh one, not being made 
appealable by s. 588, or being a 44 decree 55 within 
the meaning of s. 2, is not appealable. Kalian 
Bingh v. Lekhraj Singh . I.Tj. R. 8 AIL .211 

119. Order directing suit to be re- 

admitted and registered. An order made by 
a lower Court, directing a suit to be re-admitted and 
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registered on the file of the Court, is not appealable. 
Hirdhamun Jha v. Jinghoor Jha 

I. L. B. 5 Calc. 711 

120. Order of Civil Court on 

conviction of escape from custody— Civil 
Procedure Code , 1877, s. 651. Qucere : W hether a 
person convicted, under s. 051 of the Civil Procedure 
Code, of escaping from lawful custody, who is sen- 
tenced to one month’s imprisonment only, can under 
s. 588 (29) of that Code appeal. Empress v. Amah 
Nath . . . . I. L. B. 5 All. 318 

121. Order of Collector in exe- 

cution of decree— Transfer to Collector- 
Appeal to High Court from orders of Collector — 
J urisdiction — Civil Procedure Code , s. 320. 
Orders passed by a Collector in the exercise of the 
powers conferred on hinfunder s. 320 and the follow- 
ing sections of the Civil Procedure Code, relating to 
the execution of a decree of a Civil Court, after 
transfer of the decree to him under s. 320, are not 
appealable to the High Court. Held, therefore, 
that the order of a Collector disallowing an applica- 
tion by the judgment-debtor that the amount of the 
decree might be satisfied by the temporary transfer 
of his immoveable property, and ordering the sale of 
such property, and the order of a Collector confirm- 
ing a sale, were not appealable to the High Court. 
Madho Prasad v. Hansa Kuar. Man'Kuar v. 
Ram Kishore . . . I. L. B. 5 All. 314 

122. Order disallowing claim— 

S. 322B of Civil Procedure Code, Act X of 1877 
— Miscellaneous appeal. An appeal from the deci- 
sion by which a disputed claim is settled under 
s. 322B of the Code of Civil Procedure, Act X of 
1877, is cognizable as a miscellaneous appeal, i.e., an 
appeal from a decree not passed in a regular suit. 
Srinivasa Ay yang ar v. Peria Tambi Nayakar 
1. 1*. B. 4 Mad. 420 

123. Order directing penalty to 

be enforced under Stamp Act —Decision 
an to penalty not appealable as a decree — Civil 
Procedure Code ( Act VIII of 1S59), s. 365 — Civil 
Procedure Code, Act X of 1877, s. 588. A decision 
of a Judge directing a penalty to be enforced under 
die Stamp Act, the case being afterwards proceeded 
with, is not appealable as a decree, as it cannot be 
said to be a decree affecting the merits of the case or 
the jurisdiction of the Court. Nor can such a deci- 
sion be said to he 4 ‘ an order as to a fine 5 ’ within the 
meaning of s. 365 of Act VIII of 1859 (with which 
s. 588 of Act X of 1877, cl. 29, corresponds). So- 
naka Chowdrain v. Bhoobunjtoy Shaha 

I. Ii. B. 5 Calc. 311 

124. Order dismissing suit on 

failure to serve summons— Civil Procedure 
Code ( Act X of 1877), ss. 97, 588. An order 
under s. 97 of the Civil Procedure Code dismissing a 
suit on it being found that the summons has not been 
served on the defendant, in consequence of the fail- 
ure of the plaintiff to pay the Court-fee leviable for 
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such service, is not appealable. Lucky Churn ' 
Chowdhry v. Budurrunnissa 

I. Xj. B, 9 Cale. 817 ” 
12 O. L. B. 484 - 

125. —- ; Order dismissing suit on 

failure to give security for costs— Civil Pro- 
cedure Code , 5 . 381— Decree. Held by the Full 
Bench, that an appeal lies from an order passed 
under s. 381 of the Civil Procedure Code, dismissing 
a suit for failure by the plaintiff to furnish security 
for costs as ordered, such order being the ‘ 1 decree 5 5 
in the suit. Williams v. Brown 

I. L. B. 8 All. 108 

126. Order of single Judge of 

High Court —Civil Procedure Code, 1877, s. 
588. S. 588, Act X of 1877, restricting appeals 
against orders, does not apply to prevent an appeal, 
to the High Court from the order of a Judge of that 
Court. Hurrish Chunder Chowdhry v. Kali- 
sundari Debi 

I. Xi. B. 9 Calc. 482 ; 12 C. Ii. B. 511 

127. — Order setting aside sale in 

execution of decree for rent —Bengal Tenancy 
Act (1 III of 1885), s. 173. No appeal lies from 
an order setting aside a sale under s. 173 of the 
Bengal Tenancy Act. Roghu Singh v. Misri 
Singh . . . . I. X.. B. 21 Cale. 825 

Harabandhu Adhikari v. Harish Chandra. 
DeyPal .... 3 C. W. NT. 184 

128. — Order on further directions 

varying report of Commissioners under 
decree for account in partnership suit— 

—Time for appeal— Letters Patent, cl 15— Civil 
Procedure Code (Act XIV of 1882), ss. 588, 591. 

A decree was passed in a partnership suit di- 
recting (inter alia ) the taking of an account. The 
Commissioner having taken the account and made 
his report, an order was made, on further directions, 
varying it in certain respects. Subsequently a final: 
decree was passed, founded in part on the order on 
further directions. An appeal was filed against the 
final decree, in which objection was taken to the 
order on further directions. It was contended that 
no appeal having been filed against the order on fur- 
ther directions, as might have been done under s. 15 
of the Letters Patent, so much of the appeal as arose- 
out of that order had been barred by lapse of time. 
Held, that the order passed on further directions was 
not appealable under Chapter XLI of the Civil Pro- 
cedure Code (Act XIV of 1882), and that it fell, 
therefore, under the concluding portion of s. 591 of 
the Civil Procedure Code, and any error in it might 
subsequently be set forth as a ground of appeal 
against the final decree. Per Jenkins, C.J. — As- 
suming that the order on further directions was a 
judgment within the meaning of s. 15 of the Letters 
Patent, and as such appealable, the contention of the 
respondent cannot prevail, as that would not depri ve 
the appellants of their right to appeal under the Code. . 
Jam set ji Dadabhoy Baria v. Dadabhoy Daji- 
bhoy Baria . . . I. L. B. 24 Bom. 302 
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129. Order made in the course of 

execution proceedings and not appealed 
• against — Right to raise the question as tc its 'pro- 
priety in * the appeal against the final order. A de- 
cree having in 1894 been passed in favour of the 
plaintiff in a suit against a number of defendants for 
the recovery of land with mesne profits, the amount 
of such mesne profits was ordered to be fixed in exe- 
cution. In 1897, an order was passed declaring that 
all the defendants were liable jointly and severally 
for such mesne profits, which order was not appealed 
against. Later in the same year a Commissioner 
was appointed to ascertain the amount of the said 
mesne profits, and in due course a final order in exe- 
cution was passed by the District Court. At the 
time when the last- mentioned order was passed, 
certain of the defendants desired to re-open the 
question of their joint liability, but were not per- 
mitted to do so. Held, that, even assuming that the 
order declaring the defendants to he jointly and 
severally liable was one from which an appeal 
could have been preferred, — as to which there 
■might bo some doubt, — it was a determination 
of one of the questions which had to be deter- 
mined before the particular application for execution 
could be finally disposed of ; andthe question of the 
propriety of the order was one that need not be at 
once raised by appeal, but could be raised in the 
appeal against the finhl order. Caussanel v. Soure.% 
I , L. JRl 23 Mad. 260, referred to. Godavari 
Hamulo v. Ga jap ati NakayanDeo 

I. L. R. 23 Mad. 494 

130. — ~ L — — Order confirming appoint- 

ment of Lead of mutlis — Nomination by a pun - 
datum wider a decree — Rerocati on of such nomina- 
tion by the pandaram' $ successor. The pandaram 
of a muth, being empowered under a decree to nomi- 
nate a person to be the head of a subordinate muth, 
subject to the approval of the subordinate Court, 
made a nomination, and died before the subordinate 
Court, had come to a determination as to the fitness 
of his nominee. His successor in office Was brought 
on to the record, and revoked his nomination and 
made a fresh nomination. The subordinate Court 
treated the fresh nomination as a nullity, and made 
an order confirming the first. The pandaram 
appealed - gainst this order. Held, (i) that an appeal 
lay against the order complained of ; (ii) that the 
person whose nomination had been confirmed was a 
necessary party to the appeal. Gnanasambaxda 
tv Vis valikg a ’ ... . I. L. R. 13 Mad. 838 

; ; ' 1SL Order in execution of de » 

■eree of Privy Council-Civil Procedure Code, 
s. 610. Land was put up and purchased in execu- 
tion of a decree, and the sale was confirmed, and the 
purchaser put into possession. On appeal against 
the order confirming the sale, the High Court set the 
sale, aside. The purchaser preferred an appeal to the 
Privy Council, pending which he had to give up pos- 
session of the land, but security was furnished under 
an order of the Court by persons not parties to the 
suit for its re-delivery to him and for payment of 
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mesne profits in case of his appeal being successful. 
On appeal, the Privy Council reversed the order of 
the High Court. The purchaser was accordingly re- 
placed in possession of the land, and he applied lor 
execution in respect of the mesne profits against the 
respondents in the Privy Council andthe sureties. 
The Court of first instance dismissed the application 
as against the sureties, and limited the applicant’s 
claim against the others to the net income of the 
land, less the cost of management, and allowed him 
no interest. Held, that the order must be taken to 
have been made under Civil Procedure Code, s. 010, 
and an appeal lay therefrom. Arunaohellam v. 
Arunachellam . . I. L. B. 15 Mad, 208 

182. Order for pre-emption— 

Decree conditional on payment of price stated- -within-, 
a fixed period, otherwise suit to stand dismissed — 
Non-payment of pre-emptive price — Appeal after 
expiration of period fixed by decree . The plaintiff- 
in a pre-emption suit obtained a decree in.; Ms favour ; 
for pre-emption of the share in suit on payment of 
a fixed sum within a period specified , in . the. decree,: 
otherwise Ms suit was to stand dismissed : — Held, 
that the plaintiff could appeal from such decree after 
the period prescribed therein had elapsed w ithout his 
paying in the pre-emptive price fixed thereby, both 
as to the correctness of the pre-emptive price 'and ..as 
to the reasonableness of the time allowed for pay- 
ment. Kodai Singh v. Jaisri Singh 

I. L, B. 13 All. 189, 876 

183. — Decree , Condi" 

t tonal on payment of pre-emptive -price within a 
fixed period — Appeal after expiry of such period. 
Held, that plaintiffs in a pre-emption suit, who had 
obtained a decree conditional on payment by them 
of the pre-emptive price within a certain fixed period 
could, after the expiration of such period, appeal 
against such decree on the ground that a condition 
of the contract out of which their right to pre-empt 
arose had not been embodied in the decree. Kodai 
Singh v. J atari Singh, 1. L. It 13 All * 376, referred 
to. Wazir Khan v. Kale Khan 

I. L. R. 16 AIL 126 

134 . — — Order of Collector con- 

firming sale for arrears of dak cess under 
Public Demands Recovery Act (Bengal Act 

VII of 1880). A revenue-paying talufeh was 
sold for arrears of dak cess under the Public De- 
mands Recovery Act {Bengal Act VII of 1880). 
Application was made to the Collector to set aside 
the sale, but the application was refused. Held, 
following the ruling in SadJm Saran Sing v. Panch- 
deo Lai, I. L. It 14 Calc. 1 , that an appeal lay to the 
Revenue Commissioner against the Collector’s order 
affirming the sale. Lala Pryag Lae v. Jai Kara- 
yak Singh . . . L L. B. 22 Calc, 419 

185, Order setting aside ex- 

parte decree — Civil Procedure Code , 1882, 
ss. 108 and 591. The words 4 6 affecting the decision 
of the case ” in s. 591 of the Civil Procedure Code 
mean “ affecting the decision of the case with refer- 
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©nee to the merits of it.’ 5 Where an ex- •parte 
decree was set aside by an order under s. 108 of the 
Civil Procedure Code, and the suit heard upon the 
merits and dismissed '.—Held, that such order was 
not an order affecting the decision of the case under 
s. 591, and was not appealable under that section. 
Chintamony Dassi v. Raghoonath Sahoo 

I. L. E. 22 Gale. 981 

138. — Order striking off appli- 

cation for execution, but maintaing attach- 
ment— Order not disposing of or affecting exe- 
cution of decree. A decree-holder, in execution of 
his decree, attached certain immoveable property of 
his judgment-debtor ; but on his taking no other 
-steps to complete the execution of the decree, the 
Court struck off the execution-proceedings maintain- 
ing the attachment. Against this order the decree- 
holder appealed. Held , that, inasmuch as the order 
in question was not a judicial disposal of the applica- 
tion for sale, and would not preclude the decree- 
holder from continuing the execution of his decree, 
an appeal from such order was superfluous, and must 
be dismissed. Rattanji v. Haki Har Dat Dube 
I.L. E. 17 All. 243 

137. — Order refusing to accept 

deposit on account of sale in execution of 
decree — Civil Procedure Code , s. 3 10 A. No 
appeal will lie from an order passed under s. 3 10 A 
of the Code of Civil Procedure refusing to accept a 
deposit tendered under that section on the ground 
that it was too late. Bashir-ud-din v. Jhori 
Singh . . . I. L. E. 19 All. 140 

138 . Order amending sale- 

certificate— Order granting application for review 
of order-— Civil Procedure Code ( Act XIV of 1882), 
s. 244 — Question relating to execution of decree. No 
appeal lies from an order granting an application 
for the amendment of a sale-certificate. Bhimal 
Das v. Ganeska Koer , 1 C. W. N. 658, approved. 
Btjjha Boy v. Ram Kumar Pershad 

I. L. ft. 28 Calc. 529 
3 C. W. N. 374 

139. Order rejecting claim of 

alleged representative of deceased plain- 
tiff, and for abatement of suit— Civil Pro- 
cedure Code (1882), ss. 366 and 367 — Dispute as to 
right to represent a deceased plaintiff — Bight of 
his adopted son to continue the suit. The plaintiff 
in a. partition suit in which his brother w r as defendant 
died, and an application was made on behalf of a boy 
alleged to have been adopted by the widow of the 
deceased under his authority that his name be 
brought on to the record as plaintiff. This applica- 
tion was made within six. months of the death of 
the original plaintiff. The Court of first instance 
rejected the application, which the defendant op- 
posed on the ground that the boy had not been 
adopted, and dismissed the suit on the ground that 
it had abated. Held , that appeals lay against the 
rejection of the above application, and also against 
♦the dismissal of the suit. Per Curiam : A dispute 
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within the meaning of Civil Procedure Code, s. 367, 
need not be between persons claiming to represent 
the deceased plaintiff. Subbayya v. Saminadyyar 
I. L. B. 18 Mad. 498 

See Hamida Bibi v. Ali Husen Kean 

I. L. E. 17 All. 

140. Order rejecting applica- 

tion for suit to abate — Civil Procedure Code 
1882, s. 366. Held, that an order rejecting 
application that a suit might be declared to have 
abated by reason of the death of the plaintiff and the 
invalidity of an application to the Court to brin* 
legal representative on to the record was not one of 
the orders contemplated by s. 366 of the Code of Civil 
Procedure,, and that no appeal would He therefrom. 
Bhagwan Das v. Maharaja of Bhartpur 

I. L. E. IT AH 

141. — Order admitting review. The admis- 
sion of a review presented out of time without any 
sufficient cause is a good ground of appeal under 
s. 629, cl. (c), of the Code of Civil Procedure. Ptjr- 
na Chandra Sarkar v. Nil Madhub Nandi (1901) 

5 C. W. N. 485 
. 142 —Order amending decree— Order amend- 
ing a decree not in conformity with the judgment 
— Appeal from such an order—. Decree^— Beview of 
judgment— Civil Procedure Code ( Act XIV of 
1882), ss. 206, 588, 622, 624. There is no appeal 
from an order, under s. 206 of the Code of Civil 
Procedure, amending a decree not in conformity 
with the judgment. The remedy, if any, in such a 
case would be by an application under s. 622 of the 
Code. Kali Prosunno Basu v. Lai Mohun Guha. 
I. L. B. 25 Odlc. 258, discussed. Joy Kishen 
Mtoherjee v. Ataoor Bohoman, 1. L. B. 6 Calc. 22 ; 
Surta v. Ganga , I. L. R. 7 All. 875; Abdul Hayai 
Khan v. Chunia Kuar, I. L. B. 8 All 377 ; and 
Muhammad Sulaiman Khan v. Fatima , 1. L. B. 11 
All. 314, referred to. Nalinakshya Ghosal v. 
Mafakshar Hossain (1900) 

I. L. E. 28 Calc. 177 

143. — Order awarding compensation— CM 
Procedure Code { Act XIV of 1882), ss. 491 , 588- 
Attachment before judgment. Theie is no appeal 
from an order awarding compensation under s. 491 
of the Code of Civil Procedure. Narasinga 
Bhaksbi v. Govinda Bhakshi (1900) 

I. L. E. 24 Mad. 82 

144. — Order declaring suit to have abated 
—Civil Procedure Code, ss. 368, 588 {18). Held , 
that an order made under the penultimate clause of 
s. 368 of the Code of Civil Procedure, declaring a suit 
to have abated, is appealable, not as a decree, but 
an order under s. 588 {18) of the Code. Meh 
Husain v. Sughra Begam (1902) 

I L. E. 2 

145. — Order in insolvency — Civil 
Code, 1882, ss. 2, 351, 589 — Order in 
made by Subordinate Judge. An appeal against an 
order in insolvency, passed under s. 351 of the 
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Code of Civil Procedure by a Court of Small Causes 
exercising the powers of a Subordinate Judge, wall lie 
to the District Judge, and not to the High Court, and 
this appellate jurisdiction is not dependent upon 
either the value of the decree in respect of which the 
order in insolvency was obtained or the amount of 
the debts entered in the schedule of debts filed by 
the applicant for a declaration of insolvency. Ven- 
hatrayer v. Jamboo Ayyan, I. L. R. 17 Mad . 377, 
dissented from. Siiharama v. VyiMUnga , I. L. It 
12 Mad. 472 ; Vaikunto Prdbhu v. Moidin Sahel, 

I. L. It 15 Mad. 89 ; and Shankar v. Vithal , 1. 

L. R. 21 Bom. 45, referred to. Debi Prasad v. 
Jamka Das (1900) . . I. L. B. 23 All. 56 

140. -—Order in Small Cause suit — Subordi- 
nate Judge invested with Small Cause jurisdiction 

Small Cause siut fried by a Subordinate Judge 
under Ms ordinary jurisdiction — Appeal — Juris- 
diction. Where a Subordinate Judge invested with 
Small Cause jurisdiction tried a small cause suit 
under his ordinary jurisdiction. Held , that the 
character of the suit was not altered by the mode 
in which the Subordinate Judge had exercised his 
jurisdiction, and that his decree, being final, was 
not appealable to the District Court. Shankar* 
bhax v. Somabhai (1900) . I. L. B. 25 Bom. 417 

147.— Order refusing application to be 
declared insolvent— Civil Procedure Code { Act, 

XI V of 1882), ss. 344, 345, 588 { 17 ) and 589— Appli- 
cation to be declared an ■ insolvmt^Subject-maiter . 
of the 'suit ■'.over R 5,000 in value — First Class Sub- 
ordinate Judge— Refection of the • application— 
Apimd—lMsirkt Cowl, In a suit, the subject- 
matter of which was over R5,000 in value, the plain- 
tiff applied for execution . The defendant applied to 
be declared an insolvent under ss. 344 and 345 of the 
Civil Procedure Code (Act XI V of 1882). The First 
Class Subordinate Judge rejected the application. 

An appeal was preferred to the High Court. Held, 
dismissing the appeal and returning the memo, of 
appeal for presentation to the proper Court, that the 
appeal lay to the District Court under ss. 588, cl. (17) 
and 589 of the Civil Procedure Code (Act XIV of 
1882). Venkatrayer v. Jamboo Ayyan, 1. L. It 
17 Mad. 377, not followed, Manekshah Sorabji 
Gandhi v. Dadabiiai Jamshetji (1903) 

I. L. E. 27 Bom. 004 

14S.— Order rejecting a plaint — Civil Proce- 
dure Code, ss, 562 , 588. V here the first Court 
rejected the plaint on the ground of misjoinder of 
causes of action and of defendants, and the lower 
Appellate Court upon appeal set aside the order and 
remanded the case for decision on the merits : Held, 
that an appeal lies to the High Court under s. 588 
against that order, as an order under s. 562, Civil 
Procedure Code. Ram Pbosad v. Sachi Dassi 
(1902) . . , . 8 C.W.E 585 ! 

149.— Order returning plaint- Civil Proce- 
dure Code , 1882, ss. 582, 588 {6), 589— Order of 
Appellate Court returning plaint for presentation to 
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proper Court — Act VII of 1887 {Suits Valuation Act) r . 
s. 11. S. 588 {6) of the Code of Civil Procedure 
refers, not only to orders passed by a Court of first 
instance, but to similar orders which an appellate 
Court may pass by virtue of s. 582 of the Code. 
Where an order returning a plaint for amendment, 
or to be presented to the proper Court, is passed by a 
Court of Appeal, an appeal will lie from such order, 
in the manner provided by s. 589 of the Code. 
Bindeshri Chaubey v. Nandu, I. L. It 3. Alt 456, 
overruled. Chinnasami Pillai v. Karuppa Udayan 
I. L. R. 21 Mad. 234 , and Goor Bux Sahoo v. Bir 
Lai Benia, I. L. It 26 Calc. 275, followed. Where, 
however, an Appellate Court makes an order return- 
ing a plaint for presentation 1 3 the proper Court, 
the Court of first instance having heard and decided 
the suit, it is the duty of the Appellate. Court, 
under s. 11 of the Suits Valuation Act, 1887, first 
to find, and to record its reasons for so finding, 
whether the error in valuation complained of has 
prejudicially affected the disposal of the suit on the 
merits. AVatud-Ullah v. Kanhaya Lal (1902) 

I. L. E, 25 All. 174 

150. — Order of remand— Bengal Tenancy Act 

{VIII of 1885), s. 109 A — Appeal from, an order of 
remand passed by a Special Judge— Civil Proce- 
dure Code {Act XIV of 1882), s. 588. An appeal, 
does not lie from an order of remand passed by a 
Special Judge under the Bengal Tenancy Act. 
Mother Chandra Majumdah v. . Tara Swear 
Ghose (1903) . . . 7 C. W, BT„ 440 

151. — Order under Mad. Act Will of 
1805 (Bent Beeovery), ss. 10, 09— Adjudication 
that plaintiff has failed to prove ..default' by defend-' 
ant — 4 4 Judgment A 9 An order . passed : under s. 
10 of the Kent Recovery Act, which amounts to an 
adjudication that the plaintiff has failed to prove 
default on behalf of the defendant, is a judgment 
within the meaning of s. 69 of the Act ; and an 
appeal lies therefrom. Narasin haswami v. Laksh- 
mamma, I. L. R. 22 M ad. 436, followed. V ksk via 
Papayya Rao v. Venkata Subbayya (1901) 

I. L. E. 25 Mad. 450. 

152. — Order under Mad. Beg. Ill of 1802, 

s. 10, el. 7— Claim for property of an intestate — 
Order dismissing petition. No appeal lies against 
an order of a District Judge passed under s. 16, cl, 7, 
of Madras Regulation 11 i of 1802. Nabasayya v. 
Collector, or Anantaphb (1900) 

X L. B, 24 Mad. 95 

153. — Order under s. 244, Civil Procedure - 
Code — Civil Procedure Code {Act XIV of 1882), 
s. 232— Order refusing to recognise transferee of 
decree — Appeal . An order passed under s. 232 of 
the Civil Procedure Code, refusing to recognise the 
transferee ox a decree, may, foi purposes of appeal, 
be regarded as an order passed under s. 244, and is 
therefore appealable. Virasami Rowth v, Bodi 
Nathan (Appeal against Appellate Order No. 60 
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of 1899 — unreported ), followed. Subbuthayammal 
u. Chidambaram Asari (1901) 

I. L. R. 25 Mad. 383 

154. — — Purchase of mortgaged 

property by mortgagee— Application by pur- 
chaser to recover possession as against defend- 
ants who held possession under prior sale 
based on prior mortgage— Question rasied whether 
purchaser could recover possession without first 
paying defendants amount of prior mortgage 

Execution and enforcement of decree ” Appeal. 

A mortgagee obtained a decree directing the sale of 
property in the possession of certan defendants, 
subject to a prior charge thereon. At the sale in 
execution of thau decree, the mortgage© purchased 
the property. He now sought to recover possession 
of it from the defendants, the question raised being 
whether, under the terms of the decree, he was 
entitled to be put into possession without paying 
the amount of the prior charge, the defendants 
so dispossessed being at liberty to bring a separate 
suit to enforce the charge. Held , that the question 
thus raised between the decree-holder (purchaser) 
and the defendants related, within the meaning 
of s. 244 ( c ) of the Civil Procedure Code, to the 
execution or enforcement of the decree against 
these defendants, and an appeal lay from an order 
passed thereon. Per Moore, J.— Even if the pur- 
chaser had not been also the decree-holder, he would 
have been a representative of a judgment-creditor. 
Per Ehashyam Ayyangar, J.— The order was not 
the less an order under s. 244 because it was also 
passed under ss. 318 and 334 of the Code. Kasi- 
natha Ayyar V. Uthumansa Rowthan (1901) 

I. L. R. 25 Mad. 529 

Determination of question 

whether party applying for execution is represent- 
ative of decree-holder. The efieet, of' the last clause 
of s. 244 of the Code of Civil Procedure is to give 
the right of appeal against an order determining 
whether a party applying for execution is or is not 
the representative of the decree-holder. Krishna- 
ma Chaeiar v, Appasami Mijdaliar (1901) 

L L. R. 25 Mad. 545 

156.- Order under s. 372, Civil Procedure 

Cod e— Civil Procedure Code , 1882, ss. 2, 372 , 588 
(21)— Order allowing objection under s. 372— Order 
decree. A suit was brought by one Mewa Ram 
against. Tej Singh and others. That suit was de- 
creed ex parte. An application was, however, made 
by the defendants under s. 108 of the Code of Civil 
Procedure, as the result of which the ex pcirle decree 
was set aside and the suit reinstated. Upon the les- : 
toration of the suit, one Chabeli Ram, claiming to be 
an assignee of the lights of the original plaintiff, 
applied under s. 372 of the Code that his own name I 
might be substituted as plaintiff for that of Mewa 
Ram. The plaintiff did not oppose this application. 
Hut the defendants objected, and the application 
was rejected. . Subsequently, on the same day, the 
suit was dismissed. Chabeli Ram appealed against 
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S 70 orc ^ er rejecting his application under s. 

o /2 of the Code. His appeal was allowed, and his 
name was brought, on the record. This appeal seems 
to have been treated as also an appeal from the de- 
1! c ^ ie SU ^’ an< ^ ^ our f ,ma< lc an order under 
562 of the Code, remanding the suit for trial on the 
merits. Held , on appeal from this order, that no 
appeal lay to the lower Appellate Court from the 
order of the Court of first instance allowing the 
defendant’s objection to Chabeli Ram’s application 
under s. 372 of the Code of Civil Procedure ; neither 
was such order a decree within the meaning of s. 2 . 
Moti Rain v. Kundan Lai , 1. L. R. 22 All. 380 , and 
Indo Mati v. Gaya Prasad , I. L. R. 19 All. 142 ; 
distinguished. Lalit Mchan Roy v. ShebocJc Chand 
Chouidhry, 4. 0. W. N. 403 , referred to. Tej Singh 
v. Chabeli Ram (1902) . I. L. R. 24 A11. 

157. — - — - — -Givi 1 Procedure Cede , 

2, 372 , 588 (21)— Application to be brought on to 
record of appeal as assignee of deceased appellant 
— Application rejected— No appeal from- order 
rejecting application. Held , that no appeal would 
lie from an order rejecting the application of a person 
who claimed to be brought on to the record of an 
appeal as being the assignee of the deceased sole 
appellant. Lalit Mohan Roy v. Shebock Chand 
Chowdhry, 4 C. W. N. 403 , followed. Moti Ram v. 
Kundan Lai, I. L. R. 22 All. 380 , overruled. Indo 
Mali v. Gaya Prasad , I. L. R. 19 All. 
and distinguished. Jamna 
(1902) .... 


23. PROBATE. 

1 . Order to suspend probate 

— Succession Act , s. 265 — Civil Procedure Code, 
1859 , 5. 363. Where an application for probate has 
been granted, and, an objection being made, a sub- 
sequent order is passed directing that the case be 
re-opened, that probate be suspended for a time 
certain, and that executor bring in his evidence to 
prove his right to obtain probate : — Held , that 
appeal lies from such an order. Act X of 1865, s. 263, 
and Act VIII of 1859, s. 363, discussed. Brojo 
Hath Pal v. Dasmony Dassee . 2 C. L. R. 589 

2. Order of District 

admitting person as caveator — Probate 
Administration Act ( V of 1881), s. S6 — Civil 
dure Code, s. 588, cl. 2. S. 86 of the Probate 
Administration Act (V of 1881) makes the Code of 
Civil Procedure applicable to orders passed under 
that Act. An appeal therefore lies to the High Court 
from the order of a District Judge admitting a person 
as a caveator under s. 69 of the Act ; such an order 
is appealable under s. 588, cl. 2, of the Code* 
AB HIRAM DASS V. GOEAL DaSS . 

I. L. R. 17 Gale. 48 

8. Order refusing to T.'make 

person party defendant to an application 
for probate — Probate and Administration Act 
( V of 1881), ss. 53 and 86. S. 86, read with s. 53 of 
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the Probate and Administration Act (V of 1881), 
only allows an appeal to the .High Court in cases in 
which an appeal is allowable under the Code of Civil 
Procedure. No appeal therefore lies against an order 
refusing to make a person opposing probate a party 
defendant to an application for probate. Abirun- 
mssd.-. Khdtoon ■v.-'Kmnurunnissa Khatoon, I. L. R. 
13 Dak. 100, and Harman BiM v. Misri Lai , 
I. L, It 2 AIL 904 , followed. Khettramani Dasi 
n Shy am a Churn Kundu 

I. X*. R. 2.1 Calc. 539 

4 , _ _ Order refusing to amend 

probate — Probate and Administration Act (V of 
1881), s. 86 — Succession Act { X of 1865), s. 268. 
No appeal lies from an order refusing to amend a 
ulerimderror in a grant of probate either under s. 86 
of the Probate and Administration Act (V of 1881) 
or s. 263 of the Succession Act (X of 1865). Kliettra- 
mani Dasi v. Shymna Churn Kundu , I. L. It 21 
Oak , 589, referred to. Gerindea Kumar Bass 
Gupta v. Rajeswaiu Roy . I. L. R. 27 Calc. 5 


3. Order refusing to appoint 

receiver — Civil Procedure Code , 1882 , 508, 588 
(24). An order refusing to appoint a receiver under 
s. 503 of the Code of Civil Procedure is not appealable. 
Subramanya v. Appasami I. L. R. 8 Mad. 355 

4. — _ — * Civil ' Procedure 

Code , 1859, s. 92. An appeal did not lie against an 
order refusing to appoint a receiver under Act VIII 
of 1859, s. 92. Ex parte Imbichi Patama 

1 Mad. 129 

5. — Order refusing to appoint 

a receiver — Subordinate Judge , power of, ' to 
appoint — Civil Procedure Code , 1882, m. 508 , 505 . 
A Subordinate Judge, when considering the expedi- 
ency of the appoin tment of a receiver, is acting under 
s. 503 of the Civil Procedure Code (Act XIV of 1882) 
as explained by s. 505. When he does appoint, his 
order is passed under s. 503, and when he refuses 
to take the necessary step preliminary to appoint- 
ment his order is also made under that section. An 
appeal lies from such an order made by a. Subordinate 
Judge. Circumstances under which a receiver is : 
appointed, considered. John - v, John , L* It "2-Ch * : 
578, referred to. Sangappa v. Sijivbasawa 

X. X*. R. 24 Rom, 88 

8. • Order dismissing applica- 

tion for appointment of receiver-- Civil Pro - 
cedure Code , 1877, s. 508 , An order made by a: 
Subordinate Judge, dismissing an application under 
s. 503 for the appointment of a receiver in a suit pend- 
ing before him, or declining to nominate ^receiver; is •: 
an order under that section and not under ' s. 505, and ' 
is, therefore, appealable under s. 588 ; of the : Civil; 
Procedure Code as amended by Act XII of 1879, 
Gossain Dulmte Puri v. Tekait Hetnarain 

6 C, I*. R. 487 

7. ~ — — — - — Civil Procedure 

Code, s& f. 508, 505, 588-— Order rejecting ''application- 
to appoint receiver — Appealable order. An order 
rejecting an application to appoint a receiver is an 
order passed under s. 503, and is, therefore, appeal- 
able under s. 588, cl. 24, of the Code of Civil Proce- 
dure.. Subramanya v. Appasami , 1. L. It 6 Mad • 
855, overruled. Venkatasami v. Stribavamma . 

X. L, R. 10 Mad. 179 

See Anonymous Case 

X. Ii. R. 10 Mad* 180, note 

3. — Order rejecting 

application for receiver — Civil Procedure Code 
(Act XIV of 1892), ss. 503 , 505, 588 (24), and 
589 — Bengal, North - Western Provinces, and Assam 
Civil Courts Act (XII of 1887), s, 21. An appeal lies 
from an order rejecting an application for a receiver 
under s. 503 of the Code of Civil Procedure, and 
the order ' o n '■ appeal ' is. ■ final ■ und er s . : 588. ■ Gossain 
Dulmir Puri v. Tekait Eetnarain, 6 C. L . R. 467 , 
followed. The Court to which such an appeal lies 
from the order of a Subordinate Judge is, under s. 21 
of Act XII of 1887, the High Court where the value 
of the suit is above R5,000, and the District Judge’s 


1, — 4* — Order refusing to remove 

a receiver — Civil Procedure Code (Act X of 
1877 ), 68, 2, 244, 503 , 540, 588— Act XXI II of 
1861, < f . 11. By a decree in an administration-suit, 
A was appointed receiver 4 - to manage the estate. 5 ’ 
A died, and by a subsequent order B was appointed 
receiver. 0 mi of the defendants in the suit applied 
to have B removed from the office of receiver on the 
ground of his alleged mismanagement of the estate. 
The application was refused. Held , that the order 
of refusal was appealable, whether the former Code 
or the present Code of Civil Pr< jce< lure was deemed to 
be applicable, being an order made in respect of a 
question arising between the parties to a suit relating 
to the execution of the decree. Mitiiibai v. Limji 
NowkojiRanaji . . X. L. R. 5 Bom. 45 

2. Orders submitting person 

for and confirming nomination as re- 
ceiver — Reference to the District Court— Appeal- 
able order — Civil Procedure Code (Act X of 1877), 
8s. 503 , 504 \ and 505. No appeal lies from an order 
passed under s. 505 of the Civil Procedure Code by 
Court subordinate to a District Court, submitting the 
name of a person sought to be appointed a receiver 
together with the grounds for the nomination, such 
order being only a preliminary order or expression 
of opinion, and not an order under s. 503. Nor does 
an appeal he from the order of the District (hurt 
confirming such nomination, but the District Court 
ought, when the question is raised, to decide on the 
necessity for the appointment of a receiver, the 
words 4 ‘ or pass such other order as it thinks fit 5 5 in 
s. 505 being sufficient to include that question, and 
not merely to decide the fitness or otherwise of the 
person nominated to the office of receiver. Bieajan 
&OOER v . Ram Churn Labl Mahata 

I, D, R* 7 Calc. 719 s 9 C, I*. R, 203 
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Court in other cases. Boidya Nath Adya v. 
Makban Lal Adya . I. L. B. 17 Calc. 880 

9. Order refusing to accept nomination 

of appointment of Receiver — Civil Procedure Code 
{Act XIV of 1882), s. SOS. Where a District 
Judge receives a report from the Subordinate Court, 
recommending the appointment of a Receiver, and 
on that report and recommendation he refuses to 
make the appointment, his order must be taken as 
an order made under s. 503 of the Civil Procedure 
Code, and is appealable under cl. 24 of s. 588 of the 
Code. Khagendra Narain Sing v. Shashadhar 
Jha (1904) . , . I. L. B. 81 Calc. 495 

10. Civil Procedure Code ( Act XIV of 1882), 

ss. 503 , 535 and 588 — Recommendation by Sub- 
ordinate Judge of a person to be appointed receiver— 
Refusal by District Judge. A Subordinate Judge 
recommended to the District Judge that a certain 
person be appointed receiver and in case of the re- 
commendation not being accepted, the Nazir of his 
Court should be appointed. The District Judge 
refused to authorize the Subordinate Judge to 
appoint either of the persons so recommended. 
Against the order of the District Judge an appeal 
was preferred to the High Court. Held, that no 
appeal lay. The District Judge’s order was passed 
under s. 505 of the Civil Procedure Code (Act 
XIV of 1882) and not under s. 503. It was 
therefore an order which was not appealable not 
being specified in the list of orders in s. 588. 
Birajan Kooer v. Ram Chum Ball Mahata, I. L. R. 
7 Calc . 719, followed. Bai Mani v. Khimchand 
(1908) . I. L. It. 83 Bom. 104 

25. REGULATIONS. 

1* Beng. Beg. XV of 1793- 

Order refusing application by mortgagee for return 
of excess payment under Reg. XV of 1793. No 
appeal lies from an order refusing an application 
by a mortgagor for the return of excess payment 
alleged to have been made by him in a proceeding 
under Regulation XV of 1793 by which he redeemed 
his mortgage. Sreeman Chunder Banerjee v. 
Modhoo Soodhn Roy . . 24 W. B. 17 

% Beng. Beg. I of 1798 — Order 

of District Judge — Act XXIII of 1881 , s. 38. 
No appeal was provided from a summary order made 
by a District Judge under Regulation I of 1798 ; 
but such order was open to question in a regular suit. 
Act XXIII of 1861, s. 38, gave no right of appeal in 
such eases, but provided merely that the mode of 
trial and the procedure incidental and ancillary 
thereto, laid down in the Civil Procedure Code, 
should be applied throughout in miscellaneous cases 
and proceedings. Hureenath Koondoo v. Modhoo 
Soodun Saha . . . 19 jW. B. 122 

3. Beng. Begs. V of 1812, s. 28, 

and V of 1827, s. 3 —Order for attachment 
and manager >. No appeal lay to the High Court 
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from an order passed by a District Judge, issuing a 
precept to the Collector to hold an estate in attach- 
ment and to appoint a manager under s. 26, Regula- 
tion V of 1812, and s. 3, Regulation V of 1827. In 
the matter of the petition of the Collector of 
Ptjrreedpore . . 12 B. L. B. P. B. 860 

Gooroo Dass Roy v. Collector op Euereedpgr 

19 W, B. 170 and 20 W. B, 282 

4 e Beng. Beg. V of 1812— 

Order of Collector refusing to make distribution 
among shareholders . An appeal did not lie to the 
High Court from the order of a Collector refusing to 
distribute amongst the shareholders the amount of 
their shares of the surplus proceeds of a joint un- 
divided estate attached and administered under 
Regulation V of 1812. Jogo Moyee Chowdhrain 
v. The Government . . 3 W, B, JMis. 17 

5 . Beng, Beg. VIII of 1819, 

s. 8 — Order of Civil Court. There is no appeal 
from an order made by the Civil Court under s. 6 of 
Regulation VIII of 1819. In the matter of the peti- 
tion of Soorja Kant Acharj Chowdhry 

I, L. B. 1 Calc. 383 
25 W. B. 222 

6. Beng. Beg. Ill of 1872, s. 5 

— Suit referred to Civil Court in Sonthal Pergun- 
nahs , order in. A decision on an issue or in a suit 
properly referred to a Civil Court in the Sonthal Per- 
guimahs, under s. 5, Regulation III of 1872, was 
appealable to the High Court under Act VIII of 
1859, which was applicable to the Sonthal Per- 
gunahs. Tarini Prosad Missee v. Mahammad 
Chodwhry . . . . 6 C. I*. B. 555 


26. REMAND. 

1 . — Order of remand — Civil Procedure Code, 
ss. 586 , 588. An appeal from an order of re- 
mand passed by the Appellate Court is specifically 
given by cl. (28) of s. 588, Civil Procedure Code, and 
s. 586, Civil Procedure Code, which bars a second 
appeal to suits of a Small Cause Court nature of 
below R5GG in value, does not exclude an appeal 
from an order of remand passed in such a suit. 
Agandh Mahto v . Khagal Alitjllah (1907) 

11 C. W. 1ST. 882 ' 

2. — Civil Procedure Code, s. 562— Remand, 
order of — Appeal from order of remand after 
decision of the suit in accordance therewith . 
Held, that no appeal will lie from an order of 
remand passed under s. 562 of the Code of Civil^ 
Procedure if such appeal is filed after the suit has in 
compliance with the order of remand been decided 
and no appeal is preferred from the decree in the 
suit. Madhusudan Sen v. Kamini Kanta Sen, 9 C. 
W. N. 895 , followed. Rameswar Singh v. Sheodin 
Singh, I. L. R. 12 All. 510, distinguished. Salxg 
Ram v. Brij Bilas (1907) . I. L. B 29 AIL 659 

o 2 ; # 






DIGEST OF CASES, 


APPEAL — could . 


26. REMA ND—concld. 


27. RIGHT OF APPEAL, EFFECT OF 
REPEAL ON— contd. 

VIII of I8C9, an appeal still lies notwithstanding: 
the repeal of that Act by Act X of 1877. Run jit 
Singh v. Meherban Koer 

I. L. R. 3 Cole. 682 

2. Civil Procedure Code, 1859’ 

— Be peal by Civil Procedure, Code , 1877. A decree 
was obtained ex-part e before October 1st, 1877, 
and an application was made bv the defendant for 
the first time in May 1878 to have the case re- 
opened. This application was refused and an appeal 
was thereupon preferred against the order of refusal.. 
Held, that no appeal would lie under Act X of 
1877, and that, as there was at the time of that 
Act coming into operation, no proceeding on foot 
on the part of the appellant which could be saved by 
the operation of s. 6 of Act '1 of 1868, there was 
no remedy by way of appeal from the order under 
Act Vi II of 1850. Run jit Singh v. Meherban liter? 
L L. R. 3 Calc. 662 : 2 C. L. It 391. distinguished. 
In the matter of ArACH Ojha v. Ram Dulari 
Koer 4C,L,R. 18' 

3. (General Clausen 

Consolidation" Act, I of IS' 68, s. 6 — Order refusing 
attachment in execution of decree — Repeat by. Civil 
Procedure Code, X of 1877.- The holder of a decree 
for money applied for the attachment in the execution 
of the decree of certain moneys' deposited dh. Co tiff; 
to the credit of ihe judgment-debtor. On the 4th ■ 
June 1877, the Court of first instance, refused' the 
attachment on the ground that the decree directed 
the sale of certain immoveable property for its satis- 
faction, and awarded no other relief. The order of 
the Court of first instance was affirmed by the lower 
Appellate Court on the 4th August 1877. Act X of 
1877, repealing Act VI II < f 3859 and Act XXI II of 
1863 , came* into force on the , 1st '.October ; .18.77.' ; Oxr 
the 33th November 1877, the decree-holder applied' 1 
to the High Court for the • admission, of. a., second; 
appeal from the order of the lower Appellate Court, 
on the ground that t he decree had been misconstrued. - 
Held, that an appeal was admissible under the re- 
pealed Act VI 1.1 of 1859, under the provisions; 'of 
s. 0 of Act I of 1868. ' Held, also, that the order of" 
the lower Appellate Court was also appealable: under; 
Act X of 1877. Thaktjk Prasad v. Ahsan Ali 

I. L. R. 1 All. 688'' 

4 f . Change of pro- 

cedure — Right of appeal— Order under Civil 
Procedure Code . 1877 , setting aside sale under 
Act VIII of 1859. Where a decree for sale of 
certain property was obtained under Act Vl.ll of 
1859, and the property was sold, but an order was 
passed after the new Code of Procedure, Act X of 
1877, had come into force, setting aside such sale ; 
Held, that an appeal would lie from such an order 
under Act X of 1877. Hardens Sahaj v. Bhairo 
Perse: ad Singh , . I. Ii, R„ 5 Calc. 259 

4 C. Ii, R„ 23 

5. - Civil Procedure Code, 1817 

— Act XII of 1879 , s'. 102— General Clauses 


.. . .. :.™ Remand, order of— Erroneous order made 1 

with consent — Appeal— Appeal after talcing full \ 
hem fit of order— Election of remedies — Bar — j 

iu ' : Final disposal ;. of suit” when. An order- of j 
remand made with consent will bind the parties j 
though made contrary to the pro visions of s. 562 of j 
the Civil Procedure Code. Madlm Sudan Sen v. ; 
Knmini Kanta Sen, 9 C. IF. N. 895; s.c.I. L. R. | 
32 Calc. 1023 , referred to. Per Mukherjee, J. An , 
Appellate Court does not act without jurisdiction j 
when it makes an erroneous order of remand, but i 
merely commits an error of law, in making an order j 
of a particular description in the exercise of its 
undoubted jurisdiction over the subject-matter of 
the litigation. Such error may be cured by consent. 

It cannot be laid down as an. in flexible rule of law that 
under all circumstances the final disposal of a suit 
must be taken to be the delivery of the judgment. 
When a litigant has the right to choose between two 
remedies, which are not co-existent, hut alternative, 
and adopts one of those remedies, his act at once 
operates as a bar as regards the other and the bar is I 
final and absolute. After having taken the full ! 
benefit of an order of remand, it is not open to a 
party to turn round and appeal against it. Rai- ; 
rent ha Nath Bey v. Salimitlla Bahadur I 
(1907) , . . . 12. C. W. IN. 590 

4. — . — . j tdyn\mi of Wiwt "Appellate Court not j 
complying with the requirements of section — Order j 
to hi made on second appeal. Where, on second | 
appeal,- it is found that the judgment of the’ lower j 
Appellate Court does not fulfil the requirements i 
of: $. 574 of the Code of Civil Procedure, the proper j 
order to be made on second appeal is one setting j 
adde tin* decree, and remanding the case to the Ap- j 
pollute Court to he disposed of according to law. j 
Krishna Iteddi v. Srinivasa Rt ddl. 4 J/. H . C. 174, J 
not followed. If the Judge of the Court to which j 
the ease remanded is the Judge who heard the j 
appeal in the first instance he is not bound to re-heat j 
t lie appeal if he considers that the case might be pro- j 
perly disposed of without so doing. In such a case j 
his writing a judgment satisfying the requirements j 
of s. 574 will be a sufficient compliance with the j 
order to dispose of the ease according to law. But 
where the Judge of the Court to which the case is , 
remanded is not the Judge who heard the appeal in 
the first instance, as also in cases where the Judge, j 
though the same, considers such a course necessary i 
for a proper disposal of the case, a re-hearing is J 
necessary for a disposal of the ease according to law. • 

S A HAVANA Pile A l V. DESHA liEDDl (I 90S) ! 

: ■ ' I. L.R. 31 Mad. 469 j 


27. RIGHT OF APPEAL, EFFECT OF REPEAL 
OX. 

1. .... — . — Civil Procedure Code (X of 

1877 ) — Civil Procedure Code , 1859. In all suits 
i instituted before Act X of 1877 came into force, in 
which an appeal lay to the High Court under Act 



APPEAL — contd . 

27. RIGHT OF APPEAL, EFFECT OF 
REPEAL ON — contd. 

Consolidation Act (I of 1868), s. 6. On the 25th 
June 1879, a Subordinate Judge made an order setting 
aside the sale of immoveable property in the execu- 
tion of a decree from which an appeal was pre- 
ferred, under Act X of 1877, to the District Court, 
•on the 25th July 1879, before Act XII of 1879 
came into force. Held, that, as the appeal would 
not have lain at all had Act XII of 1879 been in 
force on the date of its institution, s. 102 of that 
Act did not apply ; but as the appeal lay to the 
District Court under the law in force on that date, 
it was competent to dispose of it uhder the provision 
-of s. 6 of Act I of 1868. Durga Prasad v. Ram 
Oharas. . . . ;i. L. R. 2 All. 785 

0. — Registration Act, 1871— 

General Clauses Consolidation Act, I of 1868 — 
Repeal by Registration Act , III of 1877. An order 
refusing registration of a deed was passed on 23rd 
August 1872 ; and when Act VIII of 1871 was in 
force, an application for review was presented, and 
finally rejected on 20th December 1877, after the 
repeal of Act VIII of .1871 by Act III of 1877. 
Held, that under the provisions of s. 6 of Act I of 
1868 (the General Clauses Act), the proceedings 
must be governed by the Act in force at the time 
when they were instituted, namely, by Act VIII of 
187.1, and therefore no appeal would lie. Mahomed 
Hossein v. Hadzi Abdullah 

I. L. R. 3 Gale, 727 

7. — — — Collector's action — Appeal to Com - 
missioner— Civil Court— Bhagdari and Narwadari 
Act ( Bombay Act V of 1862), ss. 3, 5. Held , that 
-an appeal from an order passed by the Collector 
under s. 3 of the Bhagdari and Narwadari Act 
(Bombay Act V of 1862) lies to the Commissioner. 
Jethabhai V. Nathabhai (1904) 

I. L. R. 28 Rom. 399 

g, Appeal , right of— Appeal by de- j 

fendant against whom suit dismissed — Party 

whether aggrieved by decree, a question of fact 
— Civil Procedure Code ( Act XIV of 1882), ss. 
108, 591— Orders setting aside ex parte decree , 
whether one affecting decision of the case. Held., 
on a review of authorities, that a defendant has 
the right to appeal notwithstanding that the suit 
has been dismissed as against him, if he is ag- 
grieved by the decree. Musscmut Oognee Chou - 
dhrain v. Shaikh Keramutoolldk, 17 W. R. 
219, distinguished. The question whether a party 
is aggrieved by a decree is a question of fact to 
be determined in each case according to its peculiar 
• circumstances. Krishna Chandra Goldar 4 -y. ' 
Mahesh Chandra Saha (1905) 

9 C. W. IN. 584 

9 . Bengal Tenancy Act ( VIII of 1885), 

s. 153 — Order setting aside sale — High Court- 
Revision, power of— Civil Procedure Code ( Act 
XIV of 1882), s. 622. An order setting aside a 
sale in execution of a decree decides a question relat- 
ing to the title to the land or to some interest in the 
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land as between parties having conflicting claims 
thereto, and is therefore appealable under s. 153 of 
the Bengal Tenancy Act (VIII of 1885), although it 
was made by an officer specially authorized under 
the section in a suit for rent valued at less than fifty 
rupees. In deciding whether an order is appealable 
under that section the point for consideration is not 
what that decree in the suit decided, hut what the 
order decided. Monmohini Uasi v. Lakhinarain 
Chandra, I. L. R. 28 Calc. 116 , distinguished. 
Where a Court rejects an application under ss. 244 
and 311 of the Civil Procedure Code on the ground 
that the applicant had no locus standi, the case 
would not fall within s. 622 of the Code. Ganga 
Charan Bhattacharjee v. Shoshi Bhusan Roy 
(1905) I. L. R, 32 Gale. 572 

10. — — City of Bombay Improvement Act 

(. Bombay Act IV of 1898), s. 48 (11) — Award by 
Tribunal of Appeal — Cross objections— Civil Pro- 
cedure Code ( Act XIV of 1882), s. 561. S. 48 (11) 
of the City of Bombay Improvement Act (Bombay 
Act IV of 1898) does not provide for leave to 
appeal being granted to any individual, but for a 
certificate that the case is a fit one for appeal, that is 
the whole ease and not any particular part of it. 
The consequence of the grant of the certificate is 
that there shall be an appeal to the High Court from 
the award, or any part of the award, and this must 
mean that there shall he a right to appeal or, to 
use the language of the Civil Procedure Code (Act 
XIV of 1882), that an appeal will lie to the High 
Court and the respondents will be entitled to ob- 
ject in the manner provided by s. 561 of the Code. 
Raghunathdas v. Secretary- of State (1905) 

I. L. R. 29 Rom. 514 

11. Civil Procedure Code ( Act XIV of 

1882), ss. 521 , 522 — Award — Allegations of arbi- 
trators misconduct— decree following award. Held, 
unless it is shown that the award is illegal ab- 
initio, or in other words where there is no award in 
law, that no appeal lies from a decree following a 
judgment given according to an award. Ncindram 
Daluram v. Nemchand Jadavchand, 1. L. R. 17 
Bom. 375, approved ; Kali Prcsanno Ghcse v. 
Rajani Kant Chatter jee, I . L. R. 25 Calc. 141, re- 
ferred to. Walji Mathura Das v. Ebji LTmersey 
(1905) . . . I. L. R. 29 Bom. 285 

12. Court Fees Act (VII of 1870), s. 7. * 

A preliminary objection was taken that no appeal 
lay to the High Court on the ground that the 
suit had been valued at R 640 and was one for 
a declaration, the prayer for possession being merely 
consequential. Held , overruling the objection, that 
the suit fell within the scope of s. 7, cl. (v), of the 
Court Fees Act (VII of 1870), and that the real 
value of the property being more than R 5,000, 
an appeal lay to the High Court. Rai Meherbai v. 
Maganchand (1905) . I. L. R. 29 Bom. 96 

13. ' — - — Execution of decree — Order refus- 

ing stay — Appeal — Deliberate exercise of dis- 
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cr el-ion by lower Court — Civil Procedure Code 
4 Act XIV of 1882), as. 244, 545. An order re- 
fusing to stay execution of a decree under s. 545 
of the Civil Procedure Code (Act XIV of 1882) is 
not. appealable. Musaji Abdulla v. Damodardas, 
L L. R. 12 Bom . 279, doubted. Ramchandra v. 
Balmukund (1905) . 1. L. It. 29 Bom. 71 

14. — Letters Patent , Art. 12 — Suit for 

land^Jririsdiction— -Leave of Court — Cause of action 
^Title— Appeal from order discharging summons. 
Held , that an appeal lies from an order dismissing 
a Judge’s summons to show cause why leave granted 
under cl. 12 of the Letters Patent should not be 
rescinded and the plaint taken off the file. Vagieoji 
Kttverj'i v. Camaji Roman ji (1905) 

I. L. R. 29 Bom. 249 

15. — Partition suit— Decree based on an 

agreement — A ppeal by plaint iff — Application for 
withdrawal of suit — Decree dismissing appeal — 
'■.Civil '■ Procedure Code (Act XI V of 1882), ss. 373 
and 5S2. A question having arisen as to whether or 
not the decree of the lower Appellate Court was ap- 
pealable under ss. 373 and 582 of the Civil Procedure 
Code (Act XIV of 1882): Held, that ss. 373 and 
582 of the Civil Procedure Code do not support the 
'''Conclusion that. lights "actually vested .by the decree 
of the first Court can afterwards be annulled by the 
plaintiff withdrawing of his own free will and with- 
out permission of the Court. The result: of the 
adjudication was that there was a formal expression 
of an adjudication by the lower Appellate Court 
upon a right- claimed by the defendants (appellants 
in second appeal) and 1 bus there was a decree within 
the meaning of t he Civil Procedure Code from which 
an appeal would lie. Satvabiiamabai r. Ganesh 
Ralkrishna (1,905) . I. L. R. 29 Bom. 13 

18. Appeal from order — Appeal presented 

after final disposal of suit — Civil Procedure Code 
(Acj XI T of 1882). a. 588— Landlord and tenant 
— Transit's by tenant — Yearly tenancy— Transfer 
of tenancy. The right of appeal from interlocutory 
orders ceases with the disposal of the suit. Where 
on the plaintiffs appeal a suit was remanded under 
s. 562 of the Civil Procedure Code and on remand the 
Court of first instance decided the ease in the plain- 
tiff's favour and there was no appeal from that deci- 
sion, but the defendant afterwards appealed to the 
High Court against t he order of remand. Held , that 
the appeal was not maintainable, Jaiinga Valley 
Tea Company , Limited v. Chera Tea Company, 
Limited , I. L . A\ 12 Calc. 45 , distinguished. The 
incident of n m- transferability is common to tenancies 
from year to year of homestead lands created before 
the passing of the Transfer of Property Act in the 
absence of custom to the contrary. Bari Nath 
Kanmhar v. Raj Chandra Karmakar, 2 C. W. 
N. 122 , followed. Banee Madhab Boner fee v. Joy 
Kishen Mookerjee , 12 W. R 495 : 7 B. L. R. 152 , 
distinguished. Mabhu Sudan Sen v. Kamiki 
' KanVa Sen .(1905)' , ; I. L. R. 32 Calc. 1023 


17. Order — Order directing ref und of 

compensation money paid — Land Acquisition Act 
(I of 1894), ss. 32, 33, 54— Civil Procedure Code 
(Act XIV of 1882), ss. 254, 588 , 649— Execution, 
mode of — Order directing payment of money,. An 
order made by a Court in a proceeding under the 
Land Acquisition Act, directing a party, to whom a 
.sum of money awarded as compensation under the 
Act had been paid under a previous order, to refund 
the money, is not an award or a portion of an award 
within the meaning of s. 54 of the Act, nor does it 
come under any of the orders mentioned in s. 588 of 
the Civil Procedure Code. No appeal, therefore, lies 
from such order, Sheo Rattan Roy v. Mohri , 1. 
L. R. 21 All. 354; M aha m/mad AM Raja Aver gal 
v. Mahammed AH Raja Avergal , 1. L. R. 26 Mad. 
287, distinguished. The order directing a refund may 
be enforced by the imprisonment of the party against 
whom it is made or by the attachment and sale of his 
property under ss. 254 and 649 of the Civil Procedure 
Code. Nobin Kali Deb* v. BanalataDebi (1905) 

I. L. R. 32 Calc. 92 

18. Bengal Tenancy Act : ( Vllt of 

1885), s. 153 — Appeal from order . Held by the Full 
Bench (Bambini, J., dissenting), that an ore! .er set- 
ting aside or declining to set aside a sale* in execution, 
of a decree for rent, the decree-holder being t he pur- 
chaser, falls within the proviso ’to., s. .153 of the- 
Bengal Tenancy Act and is appealable, although there- 
could be no appeal from 'the decree in: the Fulton 
account of the prohibition contained, in. that section./ 
Kali Manual r. Remsarraswa Ohakkavatx (1905) 

I. L. R. 32 Calc. 957 
9 C. W. 3ST. 721 

19. — Companies Act (VI of .. 1882), . ss: . 169 f .. : 
177, 185 , 189 , 191 — ■ Order ' • refusing supervision , 
order under $, 191 appealable under "s, 169 — 
Liquidator, ' duties of — Where liquidators- ' ap- 
pointed under s. 185, misbehave , supervision order 
must be made by Court on the motion, of creditors, 
Ihe right of appeal conferred by «. 169 of the 
Indian Companies Act extends to all orders or deci- 
sions made or given in the matter of the winding up 
of a company whether the winding up be compulsory 

( voluntary, or under supervision. An -order /refusing: 
j to make a supervision order under s. 191 is appeal- ' 
;/' able under s, 169. The duties imposed upon liquid.a- : 
tors by s. 177 of the Act, cannot be delegated by 
them to others. Liquidators appointed by the Com- 
pany under s. .177 can be removed only by the Court 
; under s. 185 and are not subject to the control of the 
1 company in the performance of their duties. Where 
| the liquidators on insufficient grounds refuse to deal 
! with the claim of a creditor on its legal merits, the 
Court is bound to grant a supervision order on the 
I, application of ouch creditor. Kesavaloo N aid it v. 
Metro g apba Mudali ( 1906) 

I. L. R. 30 Mad. 22. 

j 20 . — Account— Endowment — Religious Endow - 
■ merits Act (XX cf 1863), s. IS— Order granting > 
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leave to sue — “ Decree ” — Civil Procedure Code 
{Act XIV of 1882), s. 2. No appeal lies from an 
order made by the District Judge under s. 18 of Act 
NX of 1863 granting leave to bring a suit for the 
purpose of having the accounts taken of a religious 
endowment. Such an order is not a ‘ ‘ decree ” with- 
in the meaning of s. 2 of the Code of Civil Proce- 
dure. Kazem Ali v. Azirn AH Khan , I. L. R. 18 
Calc. 382, referred to. Mo;zaffer Ali v. Hedayet 
Hosain (1907) . I. Xi. R. 34= Calc. 584: 

21 . — Civil Procedure Code, ss. 310, 588 {8 ) — 
Order refusing to restore an application under 
s. 310 which had been dismissed for default of 
appearance. Held, that no appeal lies from an 
order ref using to res tore to the file of pending appli- 
cations an application under s. 310 of the Code of 
Civil Procedure which has been dismissed for default 
of appearance. The principle applied in Jung 
Rarhadur v. Mahadeo Prosad, I. L. R. 31 Calc. 
207 ; Ningappa v. Gangawa, I. L. R. 10 Bom. 
433; and Raja Srinivasa, I. L. R. 11 Mad. 319, 
followed. Ghasiti Bibi v. Abdtjl Samad (1907) 

I. Is. R. 29 All. 596 


28. SALE IN EXECUTION OF DECREE. 

1 . — - — _ — Order refusing interest in 
execution of decree. When a sale in execution 
was set aside, and the order directing the return of 
the purchase-money did not also direct the payment 
of interest thereon : — Held, that there was no appeal 
from the order of the lower Court refusing to give 
interest. Bishonath Doss v. Ahmed Ali 

W. R. s 3864, Mis. 19 

2. Order absolving purcha- 

ser from liability for .damages on re-sale— 

Civil Procedure Code, 1859, s. 254 . A purchaser at 
a sale in execution of a decree is liable for damages 
caused by re-sale consequent on his not making the 
required deposit. An appeal lay from the order of 
the lower Courts absolving the purchaser from lia- 
bility. Sree Narain Mitter v. Mahatab Chand 

3 W. R. 3 

Sooruj Buksh Singh v. Sree Kishen Doss 

6 W. R. Mis. 126 

3. Order making defaulting 

purchaser liable for difference on re-sale. 
An appeal lay from an order holding the first default- 
ing purchaser liable for the difference arising from 
re-sale in execution of decree under s. 254, Act VIII 
of 1859. Joobraj Singh v. Gour Buksh Lall 

7 W. R. 110 

4. ~ Civil Procedure 

Code , s. 254 — Sale in execution. An appeal lay 
from an order passed on an application under s. 
254, Act VIII of 1859, to make a defaulting pur- 
chaser liable for the loss occasioned by a re-sale. 
Ram Dial v. Ram Das . I. L. R. 1 All. 181 
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— Order under s. 254. Civil 

Procedure Code. 1859. No appeal lay to the 

3 °A r< l%R a T 2 3 4 S T Sed h ? a subordinate Court 

25 t’ Aot J UI of 1859. Binda Dabee 
Dossee v. Gopee Soonderee Dossia 

6 w. R. Mis. 82 

0, — Order refusing refund of 

price to purchaser — Sale of immoveable pro- 
perty set aside. — Civil Procedure Code, s. 315. 
No appeal lies from an order refusing a refund of 
price to a purchaser, the sale to whom has been set- 
aside under s. 315 of the Civil Procedure Code. 
Soudagar Mai v. Abdul Rahman Khan, Weekly 
Notes, 1890, 85, Tapesri Lal v. Reoki Nandan Rai, 
Weekly Notes, 1890 , 89, and Rai Dial v Ram Las, 
L L. R. 1 All. 181, referred to. Baijnath Sahai v. 
Moheep Narain Singh, I. L. R. 16 Calc . 535, dis- 
sented from. Rahim Bakhsh v. DhuEi 

I. Ii. R. 12 AIL 397 

7. Order on defaulting pur- 

chaser to make good such deficiency.— 

Default of purchaser at sale in execution— -Defi- 
ciency in price arising on re-sale — Civil Procedure 
Code, ss. 2, 293, 540, 588. No appeal lies from an 
order under s. 293 of the Code of Civil Procedure 
directing a defaulting purchaser at a sale in execu- 
tion of a decree to make good the loss happening on 
a re-sale occasioned by his default. Ram Dayal v. 
Ram Das , 1. L. R. 1 All. 181, and Baijnath 
Sahai v. Moheep Narain Singh, I. L. R. 16 Calc. 
535, dissented from. Soudagar Mai v. Abdul 
Rahman Khan , Weekly Notes, 1890, 85, Rahim 
Bakhsh , v. Dhuri, I. L. R. 12 All. 397, followed. 
So held by Edge, C.J . , Mahmood and Knox, JJ., 
Straight, J., dissenting. Deoki Nandan Rai v. 
Tapesri Lal . . . I. L. R. 14 All. 201 

Ilahi Baksh v. Baij Nath 

I. Xi. R. 13 AIL 580 

8. Order under Civil 

Procedure Code {Act XIV cf 1882), s. 293, on 
defaulting purchaser to make good deficiency on 
re-sale — Second appeal — Sale in execution of 
decree — Civil Procedure Code {Act XIV of 1882), 
ss. 244, 313 — Misdescription of property in 
proclamation of sale. Both an appeal and a second 
appeal lie from an order under s. 293 of the Civil Pro- 
cedure Code, directing a defaulting purchaser at an 
execution sale to makegood the deficiency of price 
happening on a re-sale owing to his default. Sree 
Narain Mitter v. Mahatab Chand, 3 W. R. 3, Sooruj 
Buksh Singh v. Sree Kishen Doss, 6 W. R. Mis. 
126 , Joobraj Singh v. Gour Buksh Lall, 7 W. R. 
110, Baijnath Sahai v. Moheep Narain Singh, 
/. L. R. 16 Calc. 535, and Amir Baksha Sahib 
v. V enkatachala Wudali, I. L. R. 18 Mad . 439, 
folio wed. Deoki Nandan Rai v. Tapesri Lal , I . . L. 
R. 14 All. 201 , referred to and discussed. In this 
case it was held an appeal, reversing the decision 
of the lower Courts, that under the circumstances the 




DIGEST OF GASES. 


KB'B’EAls—contd. 

28. SALE IN EXECUTrON OF DECREE— corf. 

purchaser was not liable for the deficiency. Kali 
Ktshore Deb Sarkak v. Guru Prorad Sukul 

I. X.. R. 25 Calc. 99 
2 C* ¥. H, 408 

Rajendra Nath Roy v. Ram Charan Stnha 

■ 2 C, W. jEST. 411 

. \0,' . — — ■ Civil Procedure 

Code , I$$2, . 9 . 377 — Rejection of application to 
restore to file, petition to set aside sale dismissed for 
default. An application under s. 311 of the Code of 
Civil Procedure to set aside a sale in execution of a 
decree having been dismissed for default, the peti- 
tioner applied to the Court to restore the application 
to the file. The Court having rejected this applica- 
tion, the petitioner appealed against this order. 
Held, that no appeal lay. Ningappa v. Gangawa , 
I. L , R. W Bom, . 433 , followed. Ra.ta v. Strt- 
jhvasa . . . I. Ii. R. II Mad. 319 

10. — — Order rejecting an appli- 
cation for restoring to the file an applica- 
tion. to set aside a sale in execution of a 
decree — Civil Procedure Code {XIV of 1882)+ ss. 
311+ S8$ (8). No appeal lies from an order reject- 
ing an application to restore to the file an application 
to set aside a sale under s. 311 of the Ci vil Procedure 
Code, which has been dismissed for default. Sum 
'Ubpkst v. Reazudpin. . I. L, R, 27 Calc. 414 

11. * — — — - Order refusing to admit 

petition to set aside a sale -— Civil Procedure 
Code , 1889, s. 288. Under s. 256 of Act VIII of 
1859, the 1 order of a Civil Court refusing to admit a 
petition against a sale was final. Lall Gobtndyal 
v. Burkin ..... 2 Hay 111 

12. ; - - Order affirming rejection 

of petition for reversal of sale in execution 
of decree —Civil Procedure Code , 1859 , s. 257. 
Under s. 257, Act Till of 1859, no appeal lay from 
the* order of a lower Appellate Court, affirming the 
order of the lower CourL rejecting a petition for the 
reversal of a sale in execution on the ground of 
irregularity. Raj Naeain Kobe n Tnpf.r Chun- 
dee Babe . , W. R., 1804, Mis. 439 

Muddun Mohun Roy Chowdhry ». Ram Ohun- 
der Goopto - 2 W. R. Mis, 41 

Lb 18,' - Order , setting aside sale 

for irregularity* Under s. 257, Act V III of 1859, 
, the order of a Judge on appeal setting aside a sale of 
Immoveable property on the ground of irregularity 
was final, unless, under s. 35, Act XX 1 11 >f 1861, 
the Judge was shown to have acted without jurisdic- 
tion. Kooldeb Singh it?. Juogdnatk Singh 

2 W. R. Mis. 19 

/ ^ RhUJUT^RAM; Tewaree v. Lalla Ajoodhya 

Persad , . . . 2W, R. Mis. 29 

Mudun Mohun Roy Chowdhry v. Ram Chun-, 
deb Goopto . ■ . * 2 W, R, Mis, 41 

Mahomed Hqssbin v. Atotl Alt 

^ R. It. R. Sup, Vo!., Ap. 1 
W. R. F. B. S3: Marsh. 296 
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Abdool Kureem v. Gogh an Lal 

6 W. R. Mis. 119 

14. — — — — — An order , . set- 

ting aside a sale on the ground of irregularity where 
an order has been passed by the Court executing the 
decree postponing the sale, but the sale has taken 
place in consequence of the order arriving too late, is 
not appealable. Maltha Singh v. Jhow Lal 

'0 H* W. 354 

15. - — •' Civil Procedure. 

Code , 1859, s. 257. Where the lower Court allowed 
an objection and makes an order setting aside the 
sale, such order, according to s. 257, Act VIII of 1859, 
was final. In the matter of the petition of Oopiut 

Zuman • 8 W. R. 109 

16. — Order setting aside sale 

| — Civil Procedure Code , 1877, s. 588 (m) — .Exeen*. 
j tion of decree — Application to set aside sale of 
| intmoveaUe property — Auction. purchaser. Held, 

| that although the auction - purchaser may not apply 
| under s. 31 i of Act X of 1877 to have a sale set 
] aside, he yet may be a party to the proceedings after 
i an application has been made under that section, 

! and then, if an order is made against him, he can • 
[ appeal from such order under s. 588 (m) of Act X 
! )f 1877. Raxthi Ram v. Banket Lal 

i* B. r. 2 ail see 

17. — 1 — — — — — Civil Procedure 

j Code, 1877 , s. 5SS (m) — Execution of decree — 

j" " tion- purchaser. Where after a judgment-debtor has 
i applied, under s. 311 of Act X of JK77, to have a 
! sale set aside, the auction-purchaser is made a party 
i to the proceedings, and the sale is set aside, 1 he aue- 
! tion-purchaser can appea ' against the order' setting 
• aside the sale. Kanthi Ram v. BanJcey LaL L L. R. 

■ 2 All. 390, followed. Gopal Singh v. Bulat: Kuar 

; I. B. R. 2 AH. 352 

18. — — Review of 

; judgment. An application under s. 3,11 of Act X of 
! 1877 to set aside a sale in execution • of a ."decree; 
! . having been made bv the judgment-debtor, the 
I Court executing the decree (Subordinate Judge) dis-, 

! ■ allowed the objections, and passed an order confirm- 
[ ing such sale. The judgment-debtor subsequently 
s. applied; to the Subordinate Judge for a review' ..of. 
j judgment. The Subordinate Judge, without re- 
j cording Ills reasons, for., granting, such' application, ■■ 
| and without recording, an order granting such appl.?-, 

■ cation, irregularly proceeded at once to pass an 
i order setting aside such sale, without cancelling the 
I previous order confirming it. The auction- pur- 
| chaser appealed to the District Judge. That officer, 

| treating the appeal as one from an order granting an 
| application for review of judgment, entertained it, 

! and ret aside the Subordinate Judge's second order. 

I Held , that the District Judge was not justified in 
j entertaining such appeal, such order not being one 

granting an application for review, but one setting 
aside a sale, and, as such, not anpcalahle. Bhairon 
Dri Singh v. Ram Sakai . I. L. R. 3 AIL 318 
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, . 19. — — ■ - '■■■ ' Order setting 

aside a sale, appeal from— -Civil Procedure Code , 
1882. ss. 312 and 588, cl. 16. An appeal does not 
lie from an order setting aside a sale passed under 
:S. 312, para. 2, of the Civil Procedure Code (Act XIV 
of 1882). Sakharam Vithal v. Bhiktj Dayram 
I. L. R. 11 Bom. 60S 

20. Order confirming sale — 

Civil Procedure Code , 1877, s. 310 — Sale in execu- 
tion of decree of share of undivided estate — Con- 
firmation of sale in favour of co-sharer — Appeal 
by auction- purchaser. A share of undivided im- 
moveable property was put up for sale in execution 
•of a decree, and was knocked down to M. Before it 
was knocked down to him, A, the decree-holder, who 
had obtaind permission to bid for and purchase such 
•share, and who was a co-sharer of such share, bid the 
same sum as that for which it was knocked down to 
M, claiming the right of pre-emption. The Court 

• executing such decree subsequently made an order 
•confirming the sale of such share in favour of A. 
M appealed, impugning the propriety of the con- 

• firmation of the sale in favour of A. Held, that such 
appeal would not lie. Munir- ud-din Khan v. 
Abdul Rahim Khan . I. L. B. 3 All. 674 

21. - Order confirming sale 

before time for filing objections has expired 

— Appeal from order— Civil Procedure Code, 
ss. 311, 312— Objection to sale — Legal disability. 
Although s. 312 of the Civil Procedure Code con- 
templates that objections to a sale und< r s. 311 shall 
be filed before an order for confirmation is passed, if 
the precipitate action of the Court has led to the con- 
firmation of a sale before the time allowed lor filing 
■ objection to the sale has expired, whether or not that 

• Court could entertain such objections after confirm- 
ing the sale, the High Court on appeal is bound to 
interfere, and to see that objections which by law the 
appellant is empo wered to make are heard and deter- 
mined before a sale of bis property is confirmed or 
becomes absolute. An application under s. 31 1 of 
the Civil Procedure Code, on behalf of a judgment- 
debtor who was a minor, was rejected o'n the ground 
that the applicant did not legally represent the 
minor, and the Court thereupon confirmed the sale. 
A second application to the same efiect was 
then filed on behalf of the minor by his guardian, 
and was rejected on the ground that the Court 
had already , confirmed the sale, and was pre- 
cluded from entertaining objections after such 
confirmation, prior to which no proper application 
rhad been filed. From this order the judgment- 
debtor appealed. Held, that the appeal must be con- 
sidered to be one from an order under the first para- 
graph of s. 312 of the Civil Procedure Code, con- 
firming the sale after disallowing the appellant’s 

• objection, and that it would, therefore, lie. The 
order disallowing the application and the order con- 
firming the sale were set aside and the case remand- 
ed for disposal of the appellant’s objections. Baldeo 
.'Singh v. Kishan Lal . I. L. R. 9 All. 411 
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22. - Order disallowing objee- 

tions to sale — Civil Procedure Code, 1882, 
ss. 311, 312, 588 {cl. 16) — Execution of decree— 
Sale in execution— Appeal Per Petheram, C.J., 
and Oldfield, Brodhurst, and Duthoit ,JJ. 
An order passed under the first clause of s. 312 of the 
Civil Procedure Code, after an objection made under 
the provisions of s. 311 has been disallowed, is appeal- 
able under Art. 16 of s. 588. Per Mahmood, J.— 
An application made under s. 311 can be disposed of 
only under s. 312, and if the Court rejects the ob- 
jection to the sale, the order must be regarded as an 
order “ refusing to set aside a sale of immoveable pro- 
perty ” under the first paragraph of s. 312 and there- 
fore appealable as falling under the purview of Art. 
16 of s. 588. Lalman v. Passu Lal, Weekly Notes, 
All 1882, 117, and Raj an Kuar v. Lalta Prasad, 
Weekly Notes, All, 1883, 178, dissented from by 
Mahmood, J. Tota Ram v. Khub Chand 

I. L. R. 7 All. 253 

23 . Order refusing to set aside 

sale — Civil Procedure Code , ss. 294 , 312, 313. 
There is no appeal to the High Court from an order 
refusing to set aside a sale, unless such order % made 
under s. 294, 312, or 313 of the Civil Procedure Code. 
Durga Sundari Devi v. Govinda Chandra Addy 

I. L. R, 10 Gale. 368 

24. Order refusing permission 

to bid— -Cm2 Procedure Code , s. 294— Decree- 
holder. No appeal lies from an order passed under 
s. 294 of tte Civil Procedure Code refusing per-' 
mission to a decree-holder to bid at a sale in execu- 
tion of his decree. Jodoonath Mundul v. Brojo 
Mohun Ghose . . I. L. R. 13 Calc. 174 

25. Order refusing to set aside 

dismissal of application to set aside sale — 

Civil Procedure Code, ss. 102, 103, 588, 647- 
Appeal from an order refusing to set -aside an order 
under s. 102, dismissing an application under 
s. 311. S. 647 of the Code of Civil Procedure (Act 
XIV of 1882), when read with cl. 8 of s. 588, 
does not give a right of appeal to a judgment-debtor 
whose application to set aside a sale of his property 
has been dismissed under s. 102, and whose applica- 
tion to set the dismissal aside has been ref used under 
s. 103. S. 647 is not intended to confer any rights of 
appeal not expressly given elsewhere by the Code. 
Ningafpa v. Gangawa . I. L. R. 10 Bom. 433 

20. Order setting aside sale— Civil 

Procedure Code ( Act XIV of 1SS2), ss. 244 (c), 310 A 
— Order setting aside sale in execution of decree 
An order under s. 310 A of the Civil Procedure Code 
is one under s. 244, cl. (c), of that Code, and 
therefore an appeal lies from that order at the 
instance of the decree -holder who is also the auction 
purchaser. Ktipa Nath Pal v. Ram Laksmi Dasya, 
1C. W. N. 703, followed. Pbul Ciiand Ram v. 
Nursingh Pershad Misser (3 899) 

I L. R. 28 Calc; 73 
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29. STAYING PROCEEDINGS. 

1. * Order for stay of sale — Mortgage 

decree— ‘Civil Procedure Code {Act XIV of 1882), 
ss. 244 , 291 and 588 — Transfer of Property Act 
{IV of 1882), ss. 17 and 89— Order absolute for 
sale — Court's power to adjourn sale of mortgaged * 
property. An, appeal lies against an order for stay 
of sale of property directed to be sold, in execution 
of a mortgage decree, notwithstanding that the said 
order is in terms one under s. 291 of the Code of 
Civil Procedure, After an order absolute for sale 
had been made under s. 89 of the Transfer of Pro- 
perty Act, the Court has power to adjourn the 
sale of the mortgaged property with a view to give 
time to the mortgagor to raise money to pay off the 
degree. It could adjourn the sale to a future date in 
order to have a better sale in the event of want of 
bidders or for other similar reason. Kedar Nath 
Maui, V, Kali Churn Pam, 1. L . R. 25 Calc . 703, 
distinguished. Taniram v. Gajanan, 1. L. Ii. 24 
Bom. 300, dissented from. Shyamkishen v. Sun- 
bar Kobe (1904). I. L. R. 31 Calc, 373 

2. — Order slaying proceedings — Civil 

Procedure Code {Act XIV of 1SS2), s. 215A , and 
s. 545 — Preliminary order — Appellate Court, 

power of, to stay proceedings. When an appeal is 
pending in the High Court against a preliminary 
order made by a Subordinate Court under s. 215 A 
of the Civil Procedure Code, the High Court having 
seisin of the appeal can, apart from the question 
whether the case falls within s. 545 of the Code, 
make an order staying the carrying out of such 
order pending the hearing of the appeal. Balkishen 
Sahu v. Khijg'nit ( 1904) I. L. R. 31 Calc. 722 

30. MISCELLANEOUS. 

1, ■ A, ppeal— Decree — Defendants — A p ■ 

peltate Court, power of, to wale another defendant 
liable , where no appeal by plaintiff . In a suit for 
contribution, in which the plaintiff asked for relief 
against several defendants separately and the first 
Court gave a decree against defendant No. 1 and 
dismissed the suit against defendant No. 2 : Held, 
that in an appeal by the defendant No. 1, in which 
the defendant No. 2 was made a party respondent, 
the Appellate Court had power to alter the decree so 
as to make defendant’ No. 2 liable, as the real con- 
test in the ease was . between the • defendants. ■ 
Upendra Lai Maker fee v. Gririndra Nath M ulcer jee, 

I. L. It 25 Gale. 565 , upheld. Hudson v. Basdeo 
Bajpye, I. L. R, 26 Oak. 109, referred to. Rup Jan 
Bibee v, Abdul Kadir Bhutan (1904) 

I, Ii. R. 31 Gale. 843 

' , 2*' ; — ~' r Practice— Suit for partition— Plain- 

tiffs not allowed to set up in appeal a case incon- 
sistent with that upon which they came into Court. 
Two sets of plaintiffs brought a suit for partition 
of certain houses, each claiming under a similar 
title a 5-anna 4-pie share. It was found by the 
Court of first appeal that each set of plaintiffs was 
primd facie entitled to a 4-*nna share. But it was 
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found further that one of the two sets of plaintiffs 
had never been in possession within twelve years 
from the date of the institution of the suit, and that 
the same was the case which one of the defendants, 
whose share otherwise in the property in suit was 
two annas. In appeal to the High Court a case was 
set up that the plaintiffs, who had remained, in pos- 
session, were, on the findings of the lower Appellate 
Court, entitled to a decree for partition not only in 
respect of their own 4-anna share, but also in 
respect of the shares of their co-plaintiffs and of the 
defendant, who had been found to be out of posses- 
sion. Held, that this was not a ease which could be 
set up in appeal on the findings of the Court below, 
inasmuch as it was inconsistent with the case origin- 
ally brought into Court by the plaintiff. Balm a - 
hind v. Dalu, I. L. R. 25 All. 498, distinguished. 
Ilahi Khan v. Sher Alt Khan 

I. L. R. 26 All. 331 

3. Suit of the nature cognisable by a 

Court of Small Causes— Appeal The plaintiff 
sued as widow of a deceased Brahman priest to 
recover from the defendant certain books containing 
lists of the clients of her late husband and also a 
sum of R8Q, on the allegation that the defendant 
had been entrusted with the books and had realized 
the money as her agent for the purpose of carrying 
on the business of her deceased husband, and con- 
trary to the terms of the agency, had not handed 
over the money, which he had obtained from the 
clients to her. Held, that this was a suit of the 
nature cognizable by a Court of Small Causes within 
the meaning of s. 586 of the Code of Civil Procedure. 
Hans Raj v. Ratnx (1905) LL. R. 27 All. 200 

4. Detect of Parties. When during 

the pendency of an appeal against a decree for rent 
one of the plaintiffs respondents died and his heirs 
were not brought on the record. Held, that the 
appeal ought to be dismissed. Be joy Go pal Bose v. 
Umesh Chandra Bose, 6 C. W. A 7 . 196, followed. 
Tamp Dafadar v. Iyhotejannessa Bibi (1906) 

10 C. W. NT. 981 

5. “ Judgment meaning of— Letters 

Patent, cl. 15 — Jurisdiction. An order refusing 
to enlarge the time for preferring an appeal which 
is already time barred, is not a “ judgment ” 
within the meaning of cl. 15 of the Letters Patent, 
and is not, therefore, appealable under that clause. 
Justices of the Peace for Calcutta v. The Oriental Gas 
Company, 8 B. L. R. 433 ; Kishen Pershad Panday 
v. Tiluckdhari Lull, 1. L. R. 18 Calc. 182 ; Mahabir 
Prasad Singh v. Adhikary Kunwar , 1. L. It. 21 Calc . 
473 ; Malji Virji v. Bangabashi Saha, 9 C. IF. N. 
502 , referred to. Luchminarain Bogla v. Brij 
Coomaree, 5 C. IF. N. 781 , distinguished. Govinda 
Lal Das v. Shiba Das Chatterjee (1908) 

I. L. R. 33 Gale, 1323 

s.o. 10C.W.3N.988 

6. — Delay in filing appeal — Limitation Act 
(XV of 1877), ss. 5, 14— Delay due to appellant 
bond fide accepting erroneous legal advice. Where 
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a client bond fide accepts the advice of counsel 
as to the proper procedure to adopt in the course of 
litigation, and misled by that advice fails to file an 
appeal within time, he is entitled to the benefit of 
s. 5 of the Indian Limitation Act, 1877. Balwant 
Singh v. Gumani Bam , /. L. B. 5 All. 591 ; Brij 
Mohan Das v. Mannu Bibi , 1. L. B. 19 All. 348 ; 
and Kura Mol v. Bam Nath , I. L. B. 28 All. 414 , 
followed. In re Coles and Bavenshaw, [1907] 

1 K. B. 1, referred to. Aitjora Kunwar v. Babu 
(1907) . . . I.L.B.29 All. 638 

7. — Appeal in forma pauperis — Civil Pro - ! 

cedure Code ( XIV of 1882), ss. 407 , 592 — Appli- 
cations under s. 592 to be decided under the rules 
in Chapter XXVI — No leave to appeal in forma 
pauperis when at date of suit there is subsisting an 
agreement falling under s. 407 (d). Although the 
question of the representation of an appeal in forma 
pauperis is not subject to the rules contained in 
Chapter XXVI of the Code of Civil Procedure, the 
question of the right to appeal under s. 592 of the 
Code of Civil Procedure is subject to such rules. 
Mailthi v. Somappa Banta, I . L. B. 26 Mad. 369 , 
distinguished. When, at the time of the institu- 
tion of the suit, there was subsisting an agreement 
falling within the terms of s. 407 (d), no leave to 
appeal under s. 592 can be given to the plaintiff who, 
by such agreement, had allowed other persons to 
obtain an interest in the subject-matter of the suit. 
Hanifa Bai v . Haji Siddick Bui Meahji Sait 
(1907) . . . I. L. It. 30 Mad. 547 

8. - Suit for adjustment of accounts — Two 
appellate decrees in similar terms — Appeal from one 
of such decrees only — Bes judicata. From the decree 
in a suit for adjustment of accounts botli parties 
appealed. Both appeals were decided by one and 
the same judgment. Two decrees were framed ; 
but these were in substance identical. The plaintiff 
appealed from the decree in one appeal only. Held, 
that his appeal was not barred by reason of Ms not 
having appealed also from the decree in the other 
appeal. Mariam-nissa Bibi v. Joynab Bibi, I. L. B. 
33 Calc. 1101, and Panchanada Velanv. Vaithinatha \ 
Sastrial, I. L. B. 29 Mad. 333, followed. Damodar 
Das v. Sheoram Das (1907) 

I. L. B. 29 All. 730 

9. Procedure — Irregularity — Disposal of 

a suit on a Sunday. Held, that the fact that a suit 
was decided on a Sunday did not vitiate the decree. 
Semble: that the Lord’s Day Act (21 Geo. Ill, Cap. 
XLIX) does not apply to India. Param Shook Doss 
v. Basheed Ood Dowlah, 7 Mad. H. C . 285, referred 
to. Sheoram Tiwari v. Thakur Prasad 11908) 

I. In B. 30 All. 136 

10. Appellate Court — Power to make co- 

defendants liable upon appeal by a defendant — 
Mortgage-suit. In an appeal by defendants Nos. 

2 to 8 against the decision of the 1st Court in which 
the real contest was whether defendant No. 1, who 
was joined as a respondent with the plaintiffs or 
defendants Nos. 2 to 8, was liable for the mortgage 
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debt, the Appellate Court has power to alter the 
decree of the 1st Court so as to make defendant 
No. I liable and to direct that a decree to recover 
the mortgage debt against defendant No. I be made 
in favour of the plaintiff. Ishwardhary Siugh 
v. Sahebzadi (1908) . . 12 C. W. IN. 720 

s. c. I. L. B. 35 Calc. 538 

11. Parties — Estoppel — Procedure. The 

plaintiff having obtained a decree against one of two 
defendants acquiesced in that decree, but the defend- 
ant judgment-debtor appealed, making the other 
defendant also a party to his appeal with the result 
that the plaintiff’s suit was dismissed. Held, that 
it was not open to the plaintiff in second appeal to 
contend that the Court below should have made a 
decree against that defendant with regard to whom 
he had acquiesced in the dismissal of his suit. Far - 

I zand Ali Khan v. Bismillah Begam , I. L. B. 27 
All. 23, followed. Lohre v. Deo Hans (1908) 

I. L. K. 30 All. 48 

12. — ’ Civil Procedure Code ( Act XIV of 

1882), s. 380 — Appeal lies from order under s. 
380, directing a woman to deposit security for costs — 
Such order is a judgment under Letters Patent , clause 
15 — “ Suit for money,” what is. An appeal . lies 
against an order passed by a Judge sitting on the 
original side of the High Court requiring security 
from a woman under s. 380 of the Civil Procedure 
Code. Such an order is a judgment within the 
meaning of clause 15 of the Letters Patent. Sesha - 
giri Bow v. Nawab Askur Jung Aftab Dowla, 

I. L. B. 26 Mad. 502, followed. Suits, which are 
not exclusively for money, but which will result in a 
decree for money on the relief sought, come within 
the purview of s. 380 of the Civil Procedure Code. 
Sonabai v. Tribhowandas (1908) 

I. L. B. 32 Bom. 602. 

13. Civil Procedure Code ( Act XIV of 

1882), s. 536 — Suit by Advocate General at instance of 
relators dismissed — No appeal by Advocate General — 
Appeal by relators— Maintainability. A suit having 
been brought by the Advocate General he is the 
proper party to appeal and not the relators. The 
relators are not parties to the suit and as relators 
they have no right to step in when the Advocate 
General, who was plaintiff, has not thought fit to 
appeal against the dismissal of the suit. Jah 
Mahomed v. Nurudih (1907) 

I. L. B. 32 Bom. 155 

14. Landlord and tenant — Kabuliyat ex- 

ecuted by tenant in favour of landlord — Undue 
influence, if to be presumed against landlord — Onus — 
Appeal — Omission to join parties through mistake — 
Limitation. When owing to the mistake of the 
clerk of the appellant’ s pleader, certain persons were 
not added as respondents till after the period 
allowed for preferring the appeal had expired:; — 
Held, that as the omission was not intentional the 
appeal should be heard as duly filed. Promoda 
Nath Roy v. Kihoo Mollah (1908) 

13 0.W.M. I6T 
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See Criminal Procedure Code. 

I. I*. R. 83 Bom. 33 

APPEAL m CRIMINAL CASES. 

Col. 

1. Acquittals, Appeals from . 471 

2. Acts 477 

3. Criminal Procedure Codes, 

1861, 1872, 1882, 1898 . . 480 

4. Practice and Procedure . 489 

See Appeal to Privy Council — Criminal 
Cases . . 1 Ind. Jur. O. S. 81 

1 W. R. P. C. 13 : 9 Moo. I. A. 168 
10 Bom. 75 

See Assessors . I. L. R. 3 Calc. 765 

See First Offenders. 

IL. R. 24 All. 306 

See Habeas Corpus, writ of. 

I. L. R. 29 Cale. 286 

, See Income Tax Act, 1809. 

2 3ST. W. 113 

■ See Judgment — Criminal Cases. 

7 C. w. m SO 

See Limitation Act, 1877, Art. 155. 

I. L. R. 15 Mad. 41 4 

See Magistrate- — Re- trial of Cases. 

I. L. R. 29 Cale. 412 

See Practice— Criminal Oases— Rule 
to show Cause . 7 C. W. RT. 80 

See Recognizance to keep Peace— 
Ca \*c el ling Orb er 

LL.R. 30 Calc. 3 01 

Sm Sanction for Prosecution- — R evo- 
cation 'of Sanction. . 

I. L. R. 30 Cale. 394 

Sm Sessions Judge, jurisdiction of — 
Order for Ee* trial on Appeal, 

7 C. W. N. 301 

' -»8ee- S upreme Court,- Bombay.. 

3 Moo. I. A. 468, 488 

See Unlawful Assembly. 

5 C. W. m 31 

—■—power to set aside conviction^ of ac- 
cused not appealing— 

'■"'See Revision— Criminal Cases.- 

5 C. W. 3ST. 33 


■ ■ ; 1. ACQUITTALS, APPEALS FROM. 

- Appellate judgment of acquit- 

tal — Criminal Procedure Code, 1872 , s. 272. 
'The words *,*■ appellate judgment of acquittal ” in 
Act X of 1872, s. 272, were meant to include all 
judgments of an Appellate Court by which a con- 
viction is set aside’ Government* of Bengal v. 
Gookul Chunder Chowdhry , 24 W. R. Cr. 41 
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1. ACQUITTALS, APPEALS FROM— contd. 

% J Time for appealing— Criminal 

Procedure Code, 1872, s. 272— Act XI of 1874 , 
s. 23— Limitation. Under s. 272 of the Code of 
Criminal Procedure, as amended by s. 28 of Act XI 
of 1874, an appeal against an acquittal presented 
by the .Government six months after the date of the 
judgment complained of was barred by lapse ef 
time, even though the six months expired on t he day 
the amending Act became law. The amended; s. 272 
should be read by itself, and not as a clause of the 
ordinary Statute of Limitations. Ex parte the 
Government of Bombay. In th: matter of Reg. 
v. Dorabji Balabiiai . . 11 Bom. 117 

3. — — - Criminal Procedure 

Code (Act X of 1872). *. 272— Limitation Act A 
X of 1871 , s. 3, cl h. and Sch . 11, Art. 153. An 
appeal by the Loud Government under s. ‘272, 
Criminal Procedure Code, was within time if pre- 
sented within six months from the date of acquittal. 
The sixty days’ rule did not anplv. Empress, v. 
J y a dull a . . . I. L. R. 2 Calc, 436 

4. — Appeal by Local Govern- 

ment from judgment of acquittal-- Criminal 
Procedure Code. (Act X of 1882), s. 417 . I’nder 
the Code of Criminal Procedure (Act X of ISK2), the 
Local Government have the same right of appeal 
against an -acquittal as a person convicted has of 
appealing against his conviction and sentence, and 
there is no distinction between the mode of procedure 
an l the principles upon which both classes mb p] teals 
are to be decided. In the matt r of tin petition of the 
Deputy Leg al Remembrancer. Queen -Empress' 
v. Bibhuti Biiusan Bit . I. L. R. 17 Cale. 485 

5. Officer appointed to prefer 

appeal — Judgment of acquittal — Conviction of 
culpable homicide on charge of murder. On the 
trial by a jury of a person on a charge of murder, 
the jury found the accused not gniltv of tlm offence 
of murder, but convicted him of uilpf ble hr.i.iicide 
not amounting to murder. The Sessions Judge, 
although* he disagreed, with l he verdict, declined to 
submit the case to the High Court, under s. 293 of. 
the Criminal Procedure Code. The Local Govern- 
ment th e reu po n d l rec t- ed th e i Lega 1 Re m e m b rancor 
to appeal under s. 272 of the Code, and in pursuance 
of this ’.direction an appeal was preferred ; ' by the 
Junior Government- Pleader. Held, that the appeal 
was duly made. Held, further, that the judgment 
passed by the Court of Session, following the verdict 
of a jury acquitting the prisoner, was a judgment of 
acquittal within the meaning of s, 272. Held, 
also, that there being an acquittal on the charge of 
murder, the appeal lav. Empress r. Juuoonatit 
Gangooly . . “ . I. L, R. 2 Cale. 273 

8.- — Appeal upon facte from ver- 

dict of a jury — Criminal Procedure Code (Act X of 
1882), ,s\s*. 4.17 , 418 . 423. Under the provisions of 
i Act X of 1882, no appeal at 1 he instance of the Local 
; Government lies from an order of acquittal in a case 
i which has been tried by a jury, when the questions 
involved are purely questions of fact : for such an 
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1. ACQUITTALS, APPEALS FROM — conta. 

appeal to lie. it must be supported upon a ground 
which is covered by s. 418. Government op 
Bengal i\ Parmeshur Mtjllick 

I. L. H. 10 Calc. 1029 

7. Ground for setting aside ac- 

quittal on appeal -^-Criminal Procedure Code , 
1872 , s. 272. it is not because a Judge or a Magis- 
trate has taken a view of a case in which the Local 
Government does not coincide, and has acquitted 
accused persons, that an appeal by the Local 
Government must necessarily prevail, or that the 
High Court should be called upon to disturb the 
ordinary course of justice, by putting in force the 
arbitrary powers conferred on it by s. 272 of the 
Criminal Procedure Code. The doing so should be 
limited to those instances in which the lower Court 
has so obstinately blundered and gone wrong as to 
produce a result mischievous at once to the adminis- 
tration of justice and the interests of the public: 
Held, therefore, the Local Government having 
appealed from an original judgment of acquittal of a 
Sessions Judge, that, as such judgment was an 
honest and not unreasonable one, of which the facts 
of the case were susceptible, such appeal should be 
dismissed. Empress of India v. Gayadin 

I. L. K. 4 All. 148 | 

8. Appeal by Local Govern- 

ment from judgment of acquittal. Queen- 
Empress v. Gayadin, I. L. P. 4 All 148, followed 
by Brodi-iurst, J., as to the principle applicable to 
the determination of appeals preferred by the Local 
Government from judgments of acquittal. Per 
Edge, C.J. In capital cases, where the Local 
Government appeals, under s. 417 of the Criminal 
Procedure Code, from an order of acquittal, it is, 
generally speaking, undesirable that the prisoner’s 
fate should be discussed while he remains at large ; 
and the Government should, in such cases, apply for 
the arrest of the accused under s. 427 of the Code. 
Per. Edge, C.J., and Straight, J. — Every ease as 
it arises must be decided on its own facts, and not 
on supposed analogies to other cases. Queen- 
Empress v. Gayadin, I. L. P. 4 All 148, distin- 
guished. Queen- Empress v. Gobardiian j 

I. L. R. 9 All. 523 

9. — — - — Criminal Pro - j 

cedure Code {1882), s . 417 — Appeal by Government. 
An appeal on behalf of Government in the exercise 
of the powers conferred by s. 417 of the Code of 
Criminal Procedure should not be entertained 
when the judgment appealed from is based upon 
facts, and the conclusions of the Court are such as 
may reasonably be arrived at. upon the facts found. 
Empress of India v. Gayadin, I. L. P. 4 All. 148, 
referred to. Queen- Empress v. Robinson 

I. L. It. 10 All. 212 

10. — • ■ Criminal ■■ Pro- 

cedure Code {1882), s. 417— ^Appeal by Govern- 
ment from an acquittal on the same footing as an 
appeal from a conviction. In the Code 6i Criminal 
Procedure there is no apparent distinction between 
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murder, lie was acquitted by the Sessions Judge and 
one of the assessors, while the other assessor was for 
a conviction. The Government of Bengal having 
appealed under s. 272, Code of Criminal Procedure, 
the High Court, on a consideration of the evidence, 
set aside the order of acquittal, and convicted the 
accused of the offence charged. Government of 
Bengal v . Haneef Fakeer . 23 W. R. Cr. 50 

15. — Conviction by assessors, 

But acquittal by Judge — Criminal Procedure 
Code , 1872, s, 272 — Conviction and sentence to 
death by High Court . Where the assessors found 
a prisoner guilty, but the Judge acquitted him, 
the High Court on an appeal under s. 272, Criminal 
Procedure Code, 1872, reversed the Judge’s decision 
of acquittal, and sentenced the prisoner to death. 
Queen v. Riiiday Patro . 26 W. B. Cr. 1 

18, Appeal from refusal of 

judge to add new charges —Appeal from 
interlocutory order — Framing additional charges 

Criminal Procedure Code , 1882, s. 417— Penal 

Code , ss. 206 , 423, 424, At the commencement of a 
trial before a Court, of Session on a charge under 
a. 206 of the Penal Code, the Public Prosecutor 
applied to the Court to frame new heads of charge 
' ujidepr ss. 423 and. 424 of the Code. The Sessions 
Judge post poned passing any final decision upon this 
application, until it became apparent that, the 
charge under s. 206 was not sustainable on the 
evidence to be adduced by the prosecution. After 
hearing the evidence for the prosecution on this 
charge, the Sessions Judge, without going into the 
defence ur recording the opinions of the assessors, 
passed an order of acquittal. At the same time, he 
rejected the application for framing new heads of 
charge, holding, on the authority of Queen- Empress 
v. Appa, L L. It 8 Bom, 200, that lie hud no power 
to frame any new charges in addition to the original 
charge. Ho was also of opinion that the dismissal 
of a complaint, which the prosecutor had previously 
filed against the accused on the very charges which 
were sought to be added, was also a sufficient ground 
for rejecting the application. The Local Govern- 
ment appealed to the High Court against the order 
of acquittal. At the hearing of the appeal it .was 
contended on behalf of the Crown that the Sessions 
Judge was wrong in refusing to frame additional 
charges as sought by the Public Prosecutor. The 
accused’s counsel objected to this point being raised 
by Government in an appeal against an order of 
acquittal. Meld , per Tela no, J., (i) that under 
s. 417 of the Code of Criminal Procedure {Act X of 
1882} it was not open to Government to appeal to 
the High Court on the ground of the Sessions Judge’s 
refusal to add new charges, or against any other 
interlocutory order made during the trial. (2) That 
the Sessions Judge ought to have finally disposed of 
the application for framing additional charges at the 
very commencement of the trial when it was made, 
especially because it did not purport to be based on 
any facts other than those contained in the deposi- 
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tions recorded by .the committing Magistrate. 
Queen- Empress v. Vajiram 

I. L. R. 16 Bom. 414 

17. Power of Court to order 

ar re st pending appeal— Criminal Procedure 
Code, 1872 , 272 (1882, s. 427), In an appeal 

under s. 272 of Act X of 1872, the High Court has 
power to order the accused to he arrested pending 
the appeal. The Queen v, Gorin Tewaei 

I. L. R. 1 Calc. 28i 
Empress v. Manga . I. L. R, 2 All. 340 
Empress v, Karim Baksh 

1. L. R. 2 AIL 3S6 

23 1 , Exercise of jurisdiction on 

appeal by Government — Grounds of objec- 
tion — Criminal Procedure Code (1882), s. 477 — 
Practice. Per Raxade, J. The High Court, in 
exercising jurisdiction in the matter of appeals 
against, acquittals, should confine its exercise to the 
particular grounds of objection which are raised by 
Government against the acquittal complained of. 
Queen- Empress v, Iv a rig own a 

I. L, E. 19 Bom. 51 

16. ' ■ - Misdirection— Criminal Proce- 

dure Code. (Act V of 1898), ss. 423 (2), 537— Trial by 
jury — Verdict and order of acquittal — Appeal against 
acquittal — Jurisdiction of High Court to consider the 
evidence — Evidence of accomplices. In ■ a . charge, 
against an Inspector of Salt and Abkari, of extortion 
and bribery, in a Court of Session, the first witness 
for the prosecution deposed that, when he complain- 
ed to the accused of delays which were taking place 
in weighing salt, the accused told him he ought to 
make the customary present of It 1 00 or Ro0, 
according to the amount of salt to be weighed. 
The witness stated that he had refused to pay the 
bribe at that time, but that on the following day, 
when the accused stated that the weighing would 
only be properly proceeded with if the present were 
made, he consented, and the accused agreed to send 
his peon (who was charged with abetment) for the 
money. According to the witness, the peon came 
to his shop, and was paid R5G by his accountant by 
his order, and in his presence, and in the presence of 
two other persons who were in the employment of 
the witness. The prosecution evidence, if true, only 
showed that these two other persons had witnessed 
the transaction without taking any part in it. The 
accountant and the other two persons were called 
and gave evidence, as second, third, and fourth 
witnesses respectively, for the prosecution. Some 
entries in account hooks were relied on in support of 
the oral evidence of. the witnesses, but they were 
challenged by the accused as false entries, and they 
were, in fact, discredited by the High Court. The 
writer of them was called as the fifth prosecution 
witness, and they had been made after the alleged 
transaction was over. The Sessions Judge, in hm 
charge to the jury, warned them against accepting 
the evidence of accomplices without corroboration 
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in material particulars. He said that the first and 
second witnesses were certainly accomplices, 
and that the third, fourth and fifth witnesses 
had put themselves practically in the same position 
as accomplices and that their evidence also required 
corroboration before the jury could act on it. The 
jury returned a verdict of not guilty, and the 
Sessions Judge acquitted the accused. Upon an 
appeal being preferred by the Public Prosecutor 
against the acquittal, on the ground of misdirection : 
Held, that, as regards the first and second witnesses, 
the charge was accurate ; but that the description of 
the third, fourth and fifth witnesses was a misdirec- 
tion. Held. , further, that it was not obligatory on 
the High Court, in such circumstances, to order 
further inquiry or a retrial, and that the High Court 
could consider the evidence, and if, after so doing, it 
formed the opinion that the evidence could not in 
any proper view of the case, support a conviction, it 
would not alter or reverse the order of acquittal. 
Queen- Empress v. Magan Lai , 7. L. R. 14 Bom. 
115 , approved. Elahee Buksh’s Case, 5 W. R. ( Cr .) 
80, followed. Wajadar Khan v. Queen-Empress , 
1. L. R. 21 Calc. 955 , and AH Fakir v. Queen- 
Empress, I. L. R. 25 Calc. 230, commented on. 
Emperor v. Smither (1902) I. L. E. 26 Mad. 1 

20. Reversal of order— Criminal 

Procedure Code ( Act V of 1898), s. 423 — Power to 
4C reverse the finding a,nd sentence — Reversal by 
Deputy Magistrate of an order acquitting accused 
on a charge of theft — V alidity. A Deputy Magistrate 
has no power, under s. 423 of the Code of Criminal 
Procedure, to reverse an order acquitting an accused 
person of a charge of theft. The words “reverse 
the finding and sentence,” in cl. 1 (o) of that section 
mean reverse the finding upon which a conviction is 
based, and do not empower the Appellate tribunal 
(or, at any rate, an Appellate tribunal other than the 
High Court) to reverse or set aside an acquittal. 
Queen-Empress v. Jahanulla, 1 . L. R. 23 Calc. 975 , 
explained. Sami Ayya v. Emperor (19.02) 

I. L. R. 26 Mad. 478 

2. ACTS. 

1»~ — — — - Act XI of 1846 — Appeal to 
the High Court — Scheduled Districts Act (XIV of 
1874)-— Rule 44 of rules framed under s. 3 of Act 
XI of 1846 — Agent to Governor in Khandesh District. 
The accused were convicted, under s. 201 of the 
Penal Code (Act XLV of 1860), of an offence 
committed in the village of Gulamba, in the Mehwas 
Estate of Hal, in the Khandesh District, and 
sentenced by the Agent to the Governor each to 
suffer rigorous imprisonment for five years. The 
Agent tried the case under the rules framed under 
Act XI of 1846. The accused appealed to the High 
Court under rule 44 of the rules framed under s. 3 
of Act XI of 1846. Held, that the appeal did not lie 
to the High Court. Rule 44 was ultra vires, as no 
power was given by Act XI of 1846 to Government 
to confer appellate powers on the £adar Foujdari 
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Adalat, as was practically done by the rule. 

1 a : 8 t 6 T^ ei ? s re P ealed the Mehwasi villages by 
Ac t XIV of 1874, rule 44 could not he continued 
either by the notification published in the Bombay 
Government Gazette for 1879, Part I, p. 115, or by 
the notification published in the Bombay Government 
| ® azette 1887, Part I, p. 19. Queen-Empress 
| Sarya - I. L. R. 15 Bom. 505 

.2. Act XXXVII of 1855 — Con- 

viction by Commissioner of Sonthal Pergunnahs. 
No appeal lies to the High Court, 

XXXVII of 1855, from a conviction by 1 
Commissioner of the Sonthal Pergunnahs. 
v. Boydonauth Mookerjee 17 W. R. 

3 # — — — s. 4, ei 1— 

Sonthal Pergunnahs— Scheduled Districts Ad, XI V of 
1874. Under s. 4 (cl. 1) of Act XXXVII of 1855 
(which is still in force in the Sonthal Pergunnahs), 
all sentences passed in criminal cases are final. 
Dular Dat Rai v. Nr jab at Hosein 

I.L.R. 12 Calc. 536 

4..— — Act II of 1864, s. 29— Appeal 

from sentence of Political Resident at Aden to High 
Court, Bombay, in criminal case arising in Perim. A 
prisoner charged with having committed murder in 
the island of Perim was committed by the Magistrate 
at Perim to he tried before the Political Resident at 
Aden. Having been found guilty and sentenced to 
death, he appealed to the High Court of Bombay. 
By the Aden Act II of 1864, s. 29, it is provided that 
44 no appeal shall lie from an order or sentence passed 
by the Resident in any criminal case.” The High 
Court, however, admitted the appeal, being doubtful 
as to whether the above provision applied to cases 
arising in the island of Perim. Queen- Empress 
Mangal Tekchand . I. L. R. 10 Bom. 258 

5. Act XIV of 1868, s. 11, 

Order of conviction under. There is no appeal 
from a conviction under s. 11, Act XIV of 1868, for 
a registered prostitute neglecting to appear for 
examination. In re Mukta Bibee. 

17 W. R, Cr. 

6. Bombay Cotton Frauds 

(IX of 1863), order under. Quaere : Whether 
an appeal lay, notwithstanding s. 411 of the Criminal 
Procedure Code, 1861, in a ease of conviction under 
s. 2 of the Bombay Cotton Frauds Act (IX of 1863) 
and sentence of one month’s rigorous imprisonment 
with an order for confiscation of the cotton, 
v. Jivan Usman ... 3 Bom. Cr. 

7. Bombay Ferries Act (XXXV 

of 1850), order of Magistrate under— Rom. 
Reg. XIX of 1827, s. 14. An appeal lay from 
summary determination of the Magistrate of a 
zillah, under s. 16 of Act XXXV of 1850 (an Act for 
regulating the Bombay Ferries, to the Sessions 
Judge. Such appeal need not be preferred within 
eight days, under s. 14 of Regulation XIX of 1827. 
Reg. v. Malhari Lauji . 6 Bom. Cr. 45 
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8. — Burma Courts Act (XVII 

Of 1875),.. s, 85 —‘Transfer of case from Sessions 
Judge-^Criminctl Procedure Code , 1872 , s. 64 — 
Power of Special Court at Rangoon— Burma Courts 
Act, XV 11 of 1875 , s. 35. The Special Court of 
British Burma has power to entertain an appeal 
from a sentence of death or other sentence passed 
by the Judicial Commissioner, in a case transferred 
by him to his own Court from that of the Sessions 
Judge, under the powers conferred by s. 64 of the 
Code of Criminal Procedure and s. 35 of Act XVII of 
1875 (the .Burma Courts Act), the hearing subse- 
quent to the transfer being an exercise of original 
jurisdiction on the part, of the Judicial Commis- 
sioner. Empress v. Tsit Ooe 

I. L. R. 4 Calc. 667 

9. — . Cattle Trespass Act (I of 

1871) -A ward of compensation under Cattle Tres- 
pass Act , / of 1871 , s. 22. No appeal lies from an 
award of compensation passed under s. 22, Act I 
of 1871. hi re Gunesh .Pekshad . 83ST. W. 200 

10i — s. 22 — Appeal 

from : "'a% order awarding compensation for illegal 
seizure of cattle— Code of Criminal Procedure (Act X 
ofASSB), ss, 404, 4.07 . No appeal lies from an order 
passed under s. 22 of the Cattle Trespass Act (1 of 
1871), awarding compensation for illegal seizure of 
cattle. Queen-Empress' v. Raya Lakhma. 

I.L. R. 10 Bom. 230 

. Dhikct v. Denonath Deb alias Dintt 

I. L. R. 15 Gale. 712 

hi re Khadar Khan I. L. R. 11 Mad. 559 

Queen- Empress ik Lakshmi Narayan 

I. L. R. 19 Mad. 238 

11, ' Income Tax Act (IX of 

1869), s, 25. No appeal lay to a Sessions Judge 
from the order of a Magistrate fining a defaulter 
under s. 2“ of the Income Tax Act, IX of 1869. 
Queen v. Muphoo Durr ' . 14 W. R. Cr. 71 

\%r ~ — Police Act (V of 1801), con- 
victions under. Convictions under the Police Act 
(V of isiil), are appealable like other convictions. 
When the appellants are convicted by an officer 
exercising the puwc rs of a Magistrate and sentenced 
to imprisonment exceeding the limit prescribed by 
h, 41 1 of the Code of Criminal Procedure, the appeal 
lies to tin* Sessions Court. Queen v. Thakooh l)nss 

5W.E. Or. 21 

13. * Presidency Magistrates Act 

(IV of 1877), s. 41 — Prosecution, sanction of 
Judge to. No appeal lay from the order of a Judge 
directing a prosecution under h. 4.1 of the Presidency, 
Magistrates Act. hi the matt -r of the petition of 
Janokey Nath Boy , I. L. R, 2 Calc. 486 

14. — — & • s. 187. Where 

parson has, on his own plea, been convicted on a 
trial held by a Presidency Magistrate, m appeal to 
the High Court on the ground that the conviction 
was illegal, and therefore also the sentence, does not 


lie according to the provisions of s. 167 of the Presi- 
dency Magistrates Act, No. IV of 1877, albeit that 
the Magistrate has sentenced the person to imprison- 
ment for a term exceeding six months, or to a fine 
exceeding two hundred rupees. Empress v. Jafar 
M. Talab . . . I. L. R. 5 Bom. 85 
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sion. No appeal lies from an order granting or 
refusing to grant sanction to prosecute under s. 195 
of the Criminal Procedure Code. The proceeding 
under s. 195 of the Code of Criminal Procedure, by 
which such an order may be set aside, is a proceeding 
in revision, and not by way of appeal. Mehdi 
Hasan v . Tot a Ram . I. L.B. 15 All. 81 

See Queen-Empress v. Ganesh Ramkrishna 

I. L. B. 28 Bom. 50 

0. Sentence by officer in Non- 

Begulation District— Criminal Procedure 
Code, 1869 , ss. 445 A, 445G. An appeal from a 
sentence passed by an officer in a Non-Regulation 
district invested with the powers mentioned in 
s. 445A, Act VIII of 1869, lay under s. 445C to the 
High Court only. Queen v. Luntro Singh 

14 W. B. Cr. 18 

7. — ■ Trial held by officer with 

special 'powers-— Criminal Procedure Code (Act 
VIII of 1869), ss. 445 A and 445C — Deputy Com- 
missioner — Act X of 1872 , ss. 36 and 270. The 
right of appeal to the High Court given by s. 445 C 
of the Criminal Procedure Code to persons convicted 
on a trial held by an officer invested with the power 
described in s. 445A was confined to cases in which 
the officer has exercised that power. Queen v. 
Dhona Bhooya . . 5 B. L. E. F. B. 058 

14 W. B. Cr. 83 

8. Bight of appeal to the High 

Court by a person other than a European 
British subject jointly tried with such 
subject — Criminal Procedure Code , 1882 , ss. 404 , 
452. A person, not being a European British 
subject, who is tried before a District Magistrate 
jointly with a European British subject, cannot 
claim, under s. 452 of the Code of Criminal Procedure 
(Act X of 1882), the right of appeal to the High 
Court which is exclusively reserved to such Euro- 
pean British subject. In re Solomon 

I. L. B. 14 Bom. 160 

9. — Illegax conviction — Appeal 

on the merits. No appeal upon the merits can he 
entertained from a conviction which was based on no 
legal evidence, and which was absolutely bad in law. 
Queen v. Moliesh Chunder Chuttopadhia, 2 W. P. 
Cr. 13, distinguished. Queen v. Poorno ChuNder 
Doss 8W.E. Cr. 59 

10. Order for additional evi- 

dence by Appellate Court —Criminal Proce- 
dure Code, 1861, s. 422. When an Appellate Court 
under s. 422 of the Code of Criminal Procedure 
directed a Court of first instance to take additional 
evidence, an appeal on the merits to the High Court 
was not thereby given. Reg. v. Nantamram 
Uttamram ... . .0 Bom. Cr, 04 

11. — — Order for additional evidence 

by Sessions Judge — Criminal Procedure Code 
{ Act VIII of 1869), s. 422— Act X of 1872, s. 282. 
Upon an appeal from a sentence passed by a Magis- 


APPEAXi IN CBXMXNAL CASES— contd. 

3. CRIMINAL PROCEDURE CODES, 1861, 
1872, 1882, 1898— contd. 

trate, the Sessions Judge remanded the case for the 
purpose of additional evidence being taken by the 
lower Court. Such evidence having been taken by 
the Magistrate, the case was returned to the Appel- 
late Court. The Sessions J udge then disposed of the 
case in the manner prescribed by s. 419 of the 
Criminal Procedure Code. On an application by the 
prisoner to the High Court to be allowed to appeal 
on the merits of the case under s. 408, Act XXV 
of 1861 : — Held , that no appeal lay to the High 
Court on the merits. In the matter of the petition of 
Dhanobar Ghose . . . 8B. L.E. 483 

15 W. B. Cr. 33 

12. Judgment of Sessions 

Judge confirming illegal sentence of Magis- 
trate. The Assistant Magistrate having decided a 
case without examining the witnesses for the defence 
named by the prisoners, the Sessions Judge on appeal 
ordered the evidence of those witnesses to he taken by 
the Assistant Magistrate. Their depositions having 
been returned to him, the Sessions Judge proceeded 
to deal with the case under s. 422 of the Code of 
Criminal Procedure, and, convicting all the prisoners* 
confirmed the judgment and sentence passed by the 
Assistant Magistrate. Held, that the judgment of 
the Sessions Judge (though in form confirming the 
Assistant Magistrate’s judgment and sentence) was 
in substance an original judgment, and that under 
s. 408 an appeal lay from it to the High Court upon 
the merits. Queen v. Mohesh Chunder Chutto- 
padhia .... 2 W. B. Cr. 13 

13. Taking of additional evi- 

dence by Appellate Court— Dimmed of 
Appeal — Accused's right of appeal from such dis- 
missal — Code of Criminal Procedure (Act V of 
1898), s. 428. Where an Appellate Court has, under 
s. 428 of the Code of Criminal Procedure, taken addi- 
tional evidence, the accused whose appeal has been 
dismissed by such Court has no right of app e£ d to the 
High Court. Queen- Empress v. Isahak 

I. L. B. 27 Calc. 372 
4 C. W. N. 497 

14. Order for fine and im- 

prisonment not in alternative — Criminal Pro- 
cedure Code , 1869, s. 411. S. 411 of the Criminal 
Procedure Code, 1869, must be construed strictly, 
and will only apply to cases in which either imprison- 
ment or fine has been awarded by the sentence, and 
not to cases in which both punishments are awarded 
by one sentence. In the latter ease, therefore, there 
was a right of appeal. Anonymous Case 

IN. W., Ed. 1873, 302 

15. Decision of jury as to nui- 

sance. There was no right to appeal from the 
decision of a jury appointed to try whether the order 
of a Magistrate f jr the removal of a nuisance under 
s. 308 of the Code of Criminal Procedure was reason- 
able and proper. Shitaram v. Ramanand 

10W.B. Cr. 60 
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16. — Order of Sessions Judge 

fining assessor under Criminal Procedure 
Code, 1861, s. 354:, The order of a Sessions Judge 
under '.-s. 354 of the Code of Criminal Procedure 
^fining an . assessor .was not appealable. In the 
matter of the petition of Gour Suren Dass 

8 W. R. Or. 83 

17. — — — Order of Sessions Court 

for detention on refusal to give security— 

Criminal Procedure Code , 1812, s. 508. No appeal 
lay from the order of a Sessions Court fixing a period 
of detention under Act X of 1872, s. 508, for an 
accused party refusing to furnish security. Queen- 
'd. Koghoo Dome ~ . . 24 W. R. Cr. 12 

13 , Order for detention on 

refusal to give security for good behaviour 
— Code of Criminal Procedure ( Act X of 1882), 
is. 128. No appeal lies to the High Court from an 
order passed by a District Magistrate under the pro- 
visions of s. 123 of the Criminal Procedure Code, and 
..on reference by the Magistrate confirmed by the 
Sessions Judge under the same section, requiring a 
person to be detained in prison until he should 
provide security for his good behaviour, Chasid 
Khan v. The Empress . I. L, R. 9 Calc. 878 

19. — — - — Order requiring security 

for good behaviour — Ori minal Procedure Code , 
1812 , ss. 207 find 280 , Ulna. (d). Under ss. 267 
and 286, illus. (d), Act X of JK72, there was no 
appeal io t ho High Court from an order passed by a 
Magistrate of the district requiring a person to give 
annuity for good behaviour. Queen v. Nujuah 

22 W. R. 68 

2D. — — Decision of Bench of Magis- 
trates — Summary Procedure — Criminal Proce- 
dure Code (Act X of 1872), Chap. XVIII. No 
appeal lay to a District Magistrate from the decision 
of a Bench of Magistrates composed of .an Assistant 
Magistrate with second class powers and two or more 
Honorary Magistrates in a case tried under Chap. 
XV LI L of the Criminal Procedure Code, 1872, Jn 
the matter of the petition of Havildar Roy. Ha- 
vildar Rov P. J aoji Mean 

I, L. R. 9 Calc. 96 : 11 C. L. R, 423 

, 21, — : A. Decision of Bench of Magis- 

r&tas with second class powers— Cornice 
tion. An appeal lies under s, 407 of the Code of 
Criminal Procedure from a conviction by a Bench of 
Magistrates invested with second or third class 
powers. Queen- Empress v. Kara yanas ami 

j L L. R. 9 Mad, 38 
,. .22. ■' — Order for maintenance of 

illegitimate child— Criminal Procedure Code, 
1881, s. 816. Held (Markry, J., dissenting), that 
no appeal lay from the order of a Magistrate under 
s. 316 of Act XXV of 1861, directing a man to pay a 
monthly allowance for the support of his illegitimate 
ohild. Queen v. Golam Hossein Chowdhry 

2 Ind. Jur. 3SF. 8. 88 : 7 W. R, Cr. 10 
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23. Order for recognizance to 

keep peace —■Criminal Procedure Code, 1861, ss. 
209, 280, 424. There was no appeal to the Sessions 
Court from an order made by a Magistrate under 
s. 409 of the Criminal Procedure Code, 1861, requir- 
ing a penal recognizance to keep the peace tinder 
■s'. 280. The Court of Session may, however, in such 
a case, under s. 434 of the Code, call for and examine 
the record of the Court below ; and if it shall be of 
opinion that the order of the Magistrate is contrary 
to law, refer the proceedings for the orders of the 
High Court. Reg. v. Bhaskar K. Kharkar 

3 Bom. Cr. 1 

24. ^ Order of Magistrate levying 

penalty for forfeiture of recognizances to 
keep the peace — Criminal Procedure Code, 1872, 
s. 502. . A first class Deputy . Magistrate decided 
that a bond for keeping the peace had been forfeited, 
and, proceeding under s. 502 of the Criminal Proce- 
dure Code, levied the penalty. An appeal was enter- 
tained from this order by the Sessions Judge of 
South Areot, and the order was reversed... A peti- 
tion was then presented, under s. 294 of the Crimi- 
nal Procedure Code, praying the High . Court to 
reverse the order of the Sessions Judge. Held, that 
the order of the first class- Deputy. Magistrate was 
not open to appeal. The effect of the penultimate 
clause of s. 502 considered. Ananthaohaeei v. 
Ananthacharri . . I, L. R. 2 Mad. 169 

25. — — — Order dismissing com- 

plaint — Appeal by prosecutor from order of dis * 
missal. In a case of dismissal of complaint. .'.by; a 
Deputy Magistrate it was held that a prosecutor -had; 
no right of appeal, but ought to have moved the 
Magistrate to procure, under s. 434 of the Code of 
Criminal Procedure, a reversal by the High Court 
of the order of dismissal. Lyall & Co. ??. Sam 
Mundle . , . W. R„ 1864, Cr. 23 

26. ■ Order of Magistrate refus- 

ing to recall witness for prosecution. No 

appeal lies to the Sessions Court from Hie order of the 
Deputy Magistrate refusing to recall . the. witnesses 
for the prosecution for the purpose of cross-examina- 
tion. In the matter of the petition of Beltlios 
Belilios v. Queen . . 19 W. R. Cr. 53 

27. — Order of Sessions Judge' 

imposing fine on witness under s. 228, 
Penal Code— -Insult to Judge. An appeal lay 

’• against an order of. the Sessions Court imposing' afihe' 
upon a witness under s. 228 of the Penal Code for 
intentional insult to the Sessions Judge sitting in a 
stage of a judicial proceeding. Where the High 
Court on appeal was satisfied that the witness did 
not intend to insult the Judge, the order was set 
. aside. Queen v. Chafiuj Menon . 4 Mad. 146 

28. — Order for imprisonment- 

Consolidation of separate sentences — Criminal Pro- 
cedure Code (Act XXV of 1861), s. 411 ( Act X of 
1872 , s. 273). A was convicted of offences under 
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.1 ss. 143, 447, ancl 211 of the Penal Code, and sen- 

j tenced by the Magistrate to one month’s imprison- 

! ment for each offence. Held, that, under s. 411. of 

Act XXV 6f 1861, there was no appeal. The 
1 separate sentences could not be taken together and 

combined into one sentence, so as to give a right of 
I appeal. Queen - v. Nagardi Paramanik 

| 1B.L.R A. Or. 3 : 10 W. R. Cr. 3 

J Queen v. Morly Sheikh . 6W.E. Cr. 51 

29. — — Sentence of fine and im- 

| prisonment — Criminal Procedure Code , 1861 , 

s.411. Held, that no appeal lay where the sentence 
j of imprisonment, and of further imprisonment in 

| default of payment of a fine, does not in the aggre- 

, gate exceed the term of one month. Beg v. 

I Shankar Venkaji . . 3 Bom. Cr. 15 

30. Appeal from sentence of 

Presidency Magistrate— Criminal Procedure 

I Code ( Act X of 1882), s. 411. No appeal lies from 

a sentence of six months 5 rigorous imprisonment and 
j a fine of R200 or a further period of three months’ 

! simple imprisonment passed by a Presidency Magis- 

I trate. Schein v. The Queen- Empress 

| I. L. R. 16 Calc. 799 

31. — Criminal Pro- 

cedure Code (1882), 8. 411 — Appeal from a convic- 
tion by a Presidency Magistrate — Sentence. S. 411 
of the Code of Criminal Procedure (Act X of 1882) 
does not .allow an appeal in the case of a conviction 
by a Presidency Magistrate where the sentence 
inflicted is six months’ rigorous imprisonment and a 
fine of E125, or in default a further period of three 
months’ rigorous imprisonment. Schein v. Queen - 
Empress, I. L. R. 16 Calc. 799, followed. Queen- j 
Empress v. Hari Savba I. L. R. 22 Bom. 145 

32. Appealable sentence — Costs 

•of complaint in Criminal Court, order on 
accused to pa y— Criminal Procedure Code, s. 413 
— Fine-Court Fees Act ( VII of 1870), s. 31. An 
order passed by a Magistrate under s. 31 of the Court 
Fees Act, directing an accused person to pay to the 
complainant the Court-fee paid on the petition of 
complaint, is no part of the sentence so as to make it 
a sentence of fine within the terms of s. 413 of the 
Code of Criminal Procedure, and an order, therefore, 
sentencing an accused person to 14 days’ rigorous 
imprisonment and to pay the costs, is not appeal- 
able. Madan Mandul v. Haran Chose 

I. Ii. R. 20 Calc. 687 

33. Order as ? to restoration of 

immoveable property — Criminal Procedure 
Code ( Act X of 1882), ss. 404, 520 , 522— Juris- 
diction of Appellate Court to reverse such an order. 
There is no appeal from an order restoring posses- 
sion of immoveable property under s. 522 of the 
Criminal Procedure Code (Act X of 1882), nor can 
•such an order be regarded as an integral part of the 
judgment appealed from, so as to stand or fall 
.according as the judgment is upheld or reversed. 


L 
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1872, 1882, 1898 — contd. 

Basudeb Surma Gossain v. 1 Nazimddin, I. L . R. 14 
Calc. 834, Queen-Empreesv. Fait ah Ckand, I. L. R. 

24 Calc. 499, In re Annapurna Bai, 1. L. R. 1 Bom . 

630, and Rodger v. Comptoir D'Escompte de Paris , 

L. R. 3 P. C. 465, referred to. Ram Chandra 
Mistry v . Nobin Mirdha 

I. L. R. 25 Cale. 630 
2 C.W.N.225 

84. Order for punishment for 

separate offences — Criminal Procedure Code , 

1872, s. 273 — Addition of sentences. Where a person 

is charged with two separate offences in one trial, the 

amount of the whole punishment awarded for the 

two offences must be regarded as one sentence for 

the purpose of determining whether an appeal lies W 

under s. 273 of the Code of Criminal Pr ocedure or 

not. In the matter of the Empress v. Haradhan 

Tamuli .... 3C.L.R.511 

35. Cases tried together of ;V! 

which some are appealable and some not— V; 

Criminal Procedure Code, 1861, s. 411. Where 
several persons were tried together and convicted X 

under s. 147 of the Penal Code of rioting, and two of w* 

them were sentenced to pay each a fine of R50, or I 

in default' of payment to undergo rigorous imprison- j 

ment for a month, and the others were sentenced to i 

a severer punishment, the Sessions Judge enter- 
tamed an appeal by all the prisoners, being of P 

opinion that the test, under s. 411 of the Code of j 

Criminal Procedure, as to whether a case is' appeal- | 

able, is the maximum sentence passed in it. Held, 1 

that an appeal only lay in the cases of those who S 

had been more severely sentenced, and the High | 

Court annulled the order of the Sessions Judge ?■ 

passed with reference to those of the accused " | 

who had been only fined R50, and restored j 

the original sentences passed upon them. Reg. \ 

v . Kalubhai Meghabhai . . 7 Bom. Cr. 35 ; 

36. Transfer of territory from 

one Presidency to another, effect of, on [ 

right of appeal — Criminal Procedure Code, 1861, l 

s. 408 — 24 So 25 Viet., c. 104 — Letters Patent, 1862, 
cl. 26— Bom. Reg. II of 1827, s. 16, cl. 2. Held, 
that there was nothing in the manner in which the , 

district of North Canara was detached from the j 

Madras Presidency and annexed to the Presidency ^ ; 'jh 

of Bombay, to prevent the Code of Criminal Proce- 
dure from operation therein as if it had always ' In- 
formed a part of the Presidency of Bombay, or to j: 

deprive a convict, found guilty by the Sessions > I I 

Judge of the district on the 18th September 1862, of I I 

the right of appeal which he then would have had | j 

to the High Court by virtue of s. 408 of the Criminal J 

.Procedure Code, and of 24 & 25 Viet., c. 1.04, and | 

the Letters Patent (1862), cl. 26. Giving an appeal f 

to the High Court from a district is not subjecting | 

that district to the Regulations within the meaning P 

of Regulation II of 1827 (Bom.), s. 16, cl. 2. Reg. 
v . Vyankatsvami . 2 Bom. 112, 2nd Ed., 106 s 

p 2 | 
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37. — —Alteration of finding Act V 

of 1898 , ss. 195 , 198 and 4 13— Powers of Appellate 
Court — A Iteration of finding — Q uest ion whether accus- 
ed is prejudiced by alteration— Penal Code , ss. 182 
and 509 . Held, that an Appellate Court, when it 
acts under s. 423 (I) (h) of the Code of Criminal 
Procedure and “alters the finding, maintaining the 
sentence,” is not bound in respect of such altered 
finding by such conditions precedent as, for ex- 
ample, sanction or complaint by the person ag- 
grieved, as would be binding on a Court of first 
instance. Hence, when, in appeal from a conviction 
under s. 182, the Appellate Court altered the con- 
viction to one under s. 500 of the Indian Penal 
Code, if was' held that this was within the com- 
petence of the Appellate Court, notwithstanding 
that there was in existence no complaint by the per- 
son aggrieved. Held, also, that under the circum- 
stances of the ease, there was not so material a 
difference between the two offences, both arising 
out of the same facts, as would necessarily lead 
to the conclusion that the accused had been pre- 
judiced . by the alteration, of the finding- by the 
Appellate * Court. Emperor v. Gur Naraix Pra- 
sad ( 1903) . . I. L. R. 25 All. 534 

38. - — —Enhancement —Act XLV of I860 

{Indian. Penal Code), s. 70— Act V of 1898 , s. 423— 
Alteration . of. sentence in, appeal — Enhancement. 

A Magistrate, on a conviction under s. 420 of the 
Indian Penal Code, sentenced the accused to six 
'months’ 1 , rigorous- imprisonment. On appeal, the 
■Sessions Judge reduced the substantive term of 
imprisonment to four months, but imposed a fine of 
one hundred rupees, or in default two months’ 
further rigorous imprisonment. Held, that, inas- 
much as, even after the two months’ imprisonment 
imposed in default of payment of tjic fine had been 
■served, the fine could still be exacted, the latter 
sentence amounted to an enhancement of the for- 
mer. Queen v. Modoosoodun Hey, 3 H\ R, (Jr, 61; 

Rf filial Raja v. KM rod Prasad Putt, /. L, It. 27 
Calc, 175 s and Empress v. Meda, 'Weekly Notes, 
1887, 199, referred to. Queen- Empress v. Chagan j 
Jagammth, l. L. R. 23 Bom. 439 , dissented from. j 
Kino-Emperor v. Sag wa (1901) 

I. L. R. 23 All. 497 j 

30. — — r — — Act V of 1898, s. j 

423 (b) — Conviction of two accused, and order against j 
both accused to pay Court and process fees in equal 
shares — Acquittal of one accused on appeal— Order 
hy Appellate Court for entire Court and. process 
fees — Legality — “ Enhancement of sentence.” A Ma- 
gistrate convicted two accused, and, in addition to 
the sentences which he passed on t hem, ordered them 
to pay the Court and process fees in equal shares. 
The Appellate Court acquitted one of the accused 
and ordered the other accused (whose conviction 
was affirmed) to pay the whole amount of the Court 
and process fees. Held, that the order of the Appel- 
late Court was legal under s. 423 ( d) of the Criminal 
Procedure Code, and did not amount to an enhance - 
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3. CRIMINAL PROCEDURE CODES, 1861,.. 

1872, 1882, 189 8— contd, 

ment of sentence within the meaning of s. 423 (h). 
Fees ordered to be paid under s. 31 (iv) of the Court- 
fees Act are recoverable as if they were fines im- 
posed by the Court, but they are not part of the fine 
imposed as a punishment for the offence. Queen. 
Empress v. Tangavalu Gheiti, I. L. R. 22 Mad. 153 , 
and the High Court Ruling, 20\ih July 1870; 5 M. IL. 
C. R. App. 28, distinguished. Temuri Srshanna 
( 1902) . . I. L. R. 28 Mad, 421 

40. Restoration of property— 

Immovable property — Possession , order by Subordinate 
M agistrate restoring — Appeal — - Jurisdiction — M a- 

gist rate of first class specially empowered to hear 
appeals — Consequential or incidental order — Act V 
of 1898, ss. 423, cl. (d), and 522, and x. of. 1882,, 
s. 423. Held, that a Magistrate of the first class 
specially empowered to hear appeals from Subordi- 
nate Magistrates has jurisdiction under s. 423, cl. (d), 
of the Criminal Procedure Code, 1898, to hear .an . 
appeal with reference to an order passed by a. 
Subordinate -Magistrate under &. 522 of that Code- 
Ram Chandra Mistry v. Nobin Mirdli-q,. I.-. ’Le R. ' 
25 Calc. 630, declared obsolete. Gourhari Gope\ 
v. Alay Gopini (1902) 

I. L. R. 29 Calc. 724 : s.c. 6 C. W. N. 713' 

41. - — Restoration of., pm* 

I periy order for— Act V of 1898, ss. 517, . 520 , An 

| order by a Magistrate directing the restoration of 
I property in respect of which no offence has been 
I found to have been committed, to the person. in 
! whose possession that property was found, is not art 
j order under s. 51.7 of the Code of Criminal Procedure, 

I and is therefore not open to appeal. Rasa deb 
I Surma Gossain v. Nazimddm , /. L. It 1 i Calc. 834 ;■ 
i In re Annaptirnabai, I. L. It 1 Born. 639;, and .In 
| re Demdin lJurga prasad, I.L..IL 22 Bom. 844, ■■ re- 
j ferred to. Surendea Nath Sarma v. Eai Mohan 
i Das (1903) 

I. L. R. SO Calc. 690 ; s.c. 7 C.W. N, 834 

42. Right of way — Act V of 1898 , 

s. 423 — Right of way , interference . with — Order for 
preserving status quo ante on conviction, if proper— 
Appellate Court , power of, to set aside such order — 
Penal Code (Art XLV of I860), s. 341— Wrongful 
restraint. Where a person blocked up a private way,, 
along' which the complainant had a right to .go, by., 
raising a wall, and was convicted of the offence of 
wrongful restraint under s, 341 of the Penal Code, 
and an order was -passed by the trying Magistrate, 
directing the accused to remove the obstruction and 
not to interfere with the complainant’s, right of way,, 
and on appeal the Appellate Court set aside the order 
directing the removal of the obstruction -and"' pre- 
venting the accused from interfering with the com- 
plainant’s right : Held, that the order of removal 
of the obstruction was a necessary corollary to 
the previous conviction of the accused, and was a 
proper order. That, although an Appellate Court 
has, under s. 423 of the Code of Criminal Procedure, 
the power of making -any-.: .amendment;' or any' con-' 
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■sequential or incidental order that may be just and 
proper, such Court cannot make an order which 
would make the entire proceeding infructuous and 
absurd. That the order of the Appellate Court, 
setting aside the order for removal of the obstruc- 
tion, was neither proper nor just. Debendra 
• ‘Chandra Chowdhtjry v. Mohini Mohan Chow- 
dhury (1901) . . . 5C, W. NT. 432 

43. 'Whipping— A ct V of 1898, ss. 391, 

407 — Sentence of whipping by second-class Magistrate 
— Appeal — Application for postponement of sen- 
tence till hearing of appeal-— Refusal — Validity. 

When a second-class Magistrate passes a sentence 
of whipping only, without imprisonment, he has 
no power to postpone the execution of the sentence 
pending an appeal by the accused. It is only when 
whipping is added to imprisonment in an appealable 
case that the whipping may and ought to be post- 
poned under s. 391 of the Criminal Procedure Code. 
Meyyan v. Emperor (1902) 

I. L. R. 26 Mad. 465 

44. — Criminal Proce- 

dure Code ( Act V of 1898), s. 195 (6) — Appeal lies to 
High Court against an appellate order revoking sane - 
lion granted by Court of first instance. The right of 
. appeal conferred by s. 195 (6) of the Code of Cri- 
minal Procedure as read with sub-s. (7) of the same 
section is not restricted to a right of appeal to the 
Appellate Court to which the Court of first instance 
is immediately subordinate. The revocation by the 
Appellate Court of a sanction given by the Court of 
first instance is a refusal of sanction within the 
meaning of sub-s. (6) and an appeal lies therefrom 
to the High Court, as well as in cases where the 
sanction refused by the Court of first instance is 
granted by the Appellate Court. Palaniappa Chetti 
v. Annamalai Chetti, I. L. R. 27 Mad. 223, approved. 
An order revoking a sanction is a refusal of a sanc- 
tion just as an order confirming a sanction is an 
•order giving a sanction. Muthuswami Mudali v. 
Veeni Chetti (1907) . I. L. R. 30 Mad. 382 

4. PRACTICE AND PROCEDURE. 

1 . — « Appeal preferred after time 

— Criminal Procedure Code, 1861, s. 415. 
An appeal preferred out of time, and without any 
explanation of the delay, may be rejected at once, 
under s. 415 of the Code of Criminal Procedure. 
Queen v. Hullodhur Ghose 5 W. R. Cr. 40 

2. Computation of time for 

appeal — Time for obtaining copy of sentence or 
judgment, deduction of. In computing time within 
which it is competent to a defendant to appeal 
against the sentence of a Magistrate, the number of 
days taken by the Court to prepare a copy of the 
sentence should he omitted. Queen v. Toti 
Chengan .... 6 Mad. 349 

3. Right to appear by mook- 

tear — Criminal Procedure Code, Act X of 1872, 


4. PRACTICE AND PROCEDURE — contd. 

8 \ 278. An appellant in a criminal case has a right 
to appear and be heard by a mooktear. Empress 
v. Shivram Gundo . . ‘ . I. L. R. 6 Bom. 14 

4. •— - — Presentation of petition of 

appeal. A petition of appeal in a criminal case 
may be presented to the Appellate Court by any 
person authorized by the appellant to present it. 
In the matter of Subba Ait ala 

I. L. R. 1 Mad. 304 

~ Presentation of 

appeal — Criminal Procedure Code , 1882, s. 419. 
The Criminal Procedure Code, s. 419, requires that a 
criminal appeal shall he delivered to the proper 
officer of the Court, either by the appellant or his 
pleader. Where a petition of appeal was not pre- 
sented to the Court, but was deposited in a petition 
box kept for the convenience of parties within the 
Court precincts and intended for the deposit of 
papers for the Court :—Held, that it had not been 
presented, and was rightly returned for legal pre- 
sentation. Queen- Empress v. Vasudevayya 

I. L. R. 19 Mad. 354 

6* — — Presentation of 

appeal petition by the clerk of the appellant's pleader 
— Criminal Procedure Code 1882, $ . 419. Pre- 
sentation of an appeal petition by the clerk of the 
appellant’s pleader is equivalent to a presentation 
by the pleader himself when it is signed by him 
and he is duly authorized. Queen- Empress v. 
Karuppa Udayan . I. L. R. 20 Mad. 87 

7. ' — - — - Criminal Pro- 

cedure Code {Act X of 1882), s. 419— -Presentation 
of criminal appeal. A petition of appeal under 
the Criminal Procedure Code is not duly presented 
when, having been signed by a pleader, it is handed 
in by a person who is not his clerk and over whose 
conduct and actions he has no control. Queen- 
Empress V. Ramasami . I. L. R. 21 Mad. 114 

8. : ; Criminal Proce- 

dure Code , 5 . 419— Petition of appeal, presentation 
of. A petition of appeal sent by post is not pre- 
sented to the Court within the meaning of Criminal 
Procedure Code, s. 419. Queen-Empress v . 
Arlappa . . . I. L. R. 15 Mad. 137 

9 . — Notice of appeal —Criminal 

Procedure Code, 1872, ss. 278, 279— Pleader, notice 
to. The fact that the pleader of the accused is pre- 
sent in Court when an order is made admitting an 
appeal does not relieve the Court from the necessity 
of giving notice to the appellant of the day fixed for 
the hearing of the appeal. In the matter of Gopal 
Chunder Mundle . . . 10 C. L. R. 57 

10. Power of Appellate Court 

to dispose of appeal in absence of the 
appellant — Criminal Procedure Code , ss. 420, 
421, 422 , and 423 — Appeal preferred by appellant 
in jail. Where an appeal, preferred under s. 420 
of the Criminal Procedure Code, has been admitted 
by the Appellate Court, and notice has been pro- 
perly given under s. 422, and the record of the case 
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has been sent for and perused under s. 423, the 
Appellate Court is competent, under the last-men- 
tioned section, to dispose of the appeal, though the 
appellant is not present and is not represented by a 
pleader. The only limitation placed by s. 423 on 
the powers of the Appellate Court is that the Court, 
before disposing of the appeal, must peruse the re- 
cord, and, if the appellant is present or is repre- 
sented by a pleader, the appellant in person must he 
heard, or the pleader must be heard : so held by 
the Dull Bench (Mailmood, «/., dissenting). Held 
by Mahmood, J. (contra), that the principles of 
audi alteram partem and vhi jus ihi remedium , and 
the provisions of s. 422 of the Code, as to notice of 
appeal, imply that, where an appeal is admitted 
and not summarily rejected under s. 421, the ap- 
pellant must have a real opportunity of being 
heard ; that in. the passage in s. 423, ‘ ‘ after perusing 
the record and hearing the appellant or his pleader 
if he appears,” the word “ he ” refers to the pleader, 
and must not. be read as c ‘ either of them 5 5 ; that, 
in any case," the words “if he appears” make. it 
a condition precedent to the disposal of an appeal 
under the section that the appellant is heard, or 
at least has the choice of appearing ; that the 
■word' “appears” refers to the personal appear- 
ance of the appellant; arid that an appeal which 
has been admitted cannot be disposed of unless the 
'• appellant, is before the Appellate Court, or can be 
heard within the meaning of g. 423. Semite ; per 
Mahmood, but the High Court in appeal is 
competent to send for a criminal to appear before 
it W explain a difficulty in his case. Queen-Em- 
press v» Pom 1 . I. Xi. R. 13 All. 171 

11. ~ Duty of Court to fix date 

.of hearing — Ori min al Procedure Code , 1ST 2, s. 
27 S . A general notice posted in a Sessions Court- 
house that appeals will be heard for admission only 
on the first Court-day after the date of presenta- 
tion of the appeal is not a compliance with the re- 
quirement of s. 278 of the Code of Criminal Proce- 
dure, vh., that a reasonable time shall he fixed, 
within which the appellant, .his counsel or agent 
may appear and be heard in support of the appeal. 
Malax v. The Queen- . . . I. L. R, 5 Mad. 11 

12. — Rejection of appeal for 

non-appearance —Criminal Procedure Code, 1872 , 
s. 278. When a criminal appeal has been re- 
jected without hearing the appellant’s pleader, and 
it is afterwards proved to the satisfaction of the 
Appellate Court, that an adequate excuse has been 
made for the pleader’s non-appearance, it is open to 
the Appellate Court to re- hear the appeal on its 

■ merits./: , Anonymous . . 7 Mad. Ap. 29 

; is. — — — Omission to fix time for 
biearing— Criminal Procedure Code , 1872, s. 278. 
When the Appellate Court did not fix a reasonable 
time for the appearance of the appellant or his 
counsel as required by &. 278, Act X of 1872, the 
error was held to invalidate the proceedings. In 
the matter of the petition of Huri Pershad 

24 ¥. R. Or. 60 ! 
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14. — Power of Court on appeal- 

— Stolen property — Criminal Procedure Code, s$. 
517, 520. An order passed under s. 517 of the 
Code of Criminal Procedure may be revised by a 
Court of Appeal, although no appeal has been pre- 
ferred in the case in which such order was passed. 
Queen- Empress v. Ahmed 

I. L. R. 9 Mad. 448- 

15. — Powers of Appellate Court 

to alter finding of Court of first instance 

— Criminal Procedure Code , s. 428. Where the 
Court of Session had tried, convicted, and sentenced; 
an accused person under s. 409 of the Penal Code,, 
and the High Court was of opinion that the convic- 
tion was not sustainable under that section, the- 
Court refused to alter the finding, under s. 423 of the 
Criminal Procedure Code, to a conviction for some- 
other offence for which the accused had not been 
charged or tried . Queen-Empress v. 1m dad Khan 

I. L. R, 8 All. 120 

19. — — Alteration of 

conviction on appeal. When on appeal against a 
conviction for one offence, if became apparent dial, 
although there was not sufficient evidence to sup- 
port the conviction, there was evidence which might 
have led to the conviction of the appellants for au 
essentially different offence, with which they bad 
not been charged, the Court declined to consider 
that evidence with a view to altering the conviction, 
of ' the-, appellants. Queen- Empress v. Parhati , 
Weekly Notes , 1887, 130 , referred to. Queen- 
Empress v. Yusup . I. L. R. 20 All. 107 

17. — Power of single Judge on 

Appellate side— Pule 30, Jan. 1805. A Judge 
of the High Court, sitting alone on the Appellate 
Side, has the power to hear and dispose of appeals 
in criminal cases. Queen v. Chandra Jttgi 

9B.L.E.8: 17 W. R. Or. 47 

18. • — Power to Hear appeals— 

Criminal Procedure Code, 1861, ss. 14 and, 412^ 
Officer to hear criminal matters — Magistrate of 
District. Government may by proclamation de- 
clare and direct that an Assistant Collector in charge 
of the Collectorate during the absence of the Col- 
lector shall he, during that period, “the officer in 
charge with the executive administration - of' the.' 
district in criminal matters;” and such officer, 
being, within the meaning of s. 14 of the Criminal 
Procedure Code, the Magistrate of the district, may 
hear appeals from subordinate Magistrates under- 

s. 412 of tho Code, Reg. v. Rhaishankae Hard 

ram .... 8 Bom, Cr. 18- 

19. — — — • Concurrent ju- 

risdiction of Magistrate. Held , that the power- 
conferred upon the Magistrate, P. P., at Broach to 
hear appeals did not exclude the jurisdiction which 
the Magistrate of the district had by law, and that, 
the proceedings in any case in which a prisoner has 
appealed from the decision of a subordinate Magis- 
trate to the District Magistrate must be forwarded: 
to the latter. Reg. v. Umtha Rttgnatk 

■6 Bom. Cr. a 
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4. PRACTICE AND PROCEDURE— contd. 

20. Powers of Appellate Court 

in disposing of appeal— Appellant bound to 
show ground for interference— Criminal Procedure 
Code, ss. 421, 423 . A convicted person appealing 
is not in the same position before the Appellate 
Court as he is before the Court trying him : he must 
satisfy the Appellate Court that there is sufficient 
ground for interfering with the order, of conviction ; 
and if no such ground is shown, it is the duty of the 
Appellate Court not to interfere. Empress v. S^ ji- 
wan Lal . . . I. L. R. 5 All. 38 6 

21. —Powers of Appellate Court 

in eases of trial by jury when there has 
been misdirection— Criminal Procedure Code, 
1882, ss.. 138, 423, and 137. An accused in a 
trial by jury is entitled to the verdict of the jury 
on questions of fact, and where a verdict is vitiated 
owing to misdirection by the Judge, the Appeal 
Court has no option but to set aside the verdict and 
direct a re-trial. Were the Appeal Court to go into 
the facts in such a case, it would be substituting 
the decision of the Judges of that Court for the 
verdict of the jury, who have the opportunity of 
seeing the demeanour of the witnesses and weighing 
the evidence with the assistance which this affords, 
whereas the Judges of the Appeal Court can only 
arrive at a decision on the perusal of the evidence. 
Makin v. Attorney -General of New South Wales , 
US94] A. C. 57, referred to. S. 537 of the Cede 
of Criminal Procedure does not warrant an Appeal 
Court, in a case where there has been misdirec- 
tion in a charge to a jury, going into the evidence 
with a view to decide whether there is sufficient 
evidence to justify a conviction. Under s. 418, an 
appeal in a case tried by a jury lies on matters of 
law only, and the Appeal Court has no power to 
try the accused on matters of fact. The word 
t£ erroneous 55 in cl. (d) of s. 423 must not be read 
as “wrong on the facts,” but must be read in 
connection with the words that follow as meaning 
that the verdict has been vitiated and rendered bad 
or defective by reason of a misdirection or a mis- 
understanding of the law. Wafadar Khan v. 
Queen- Empress . I. L. R. 21 Calc. 855 

22. — Power of the Appellate 

Court to alter a finding of acquittal into 
one of conviction — Criminal Procedure Code, 
1882, s. 423. The Appellate Court can, under the 
provisions of s. 423 of the Criminal Procedure Code, 
in an appeal from a conviction, alter the finding of 
the lower Court and find the appellant guilty of an 
offence of which he was acquitted by that Court. 
Queen-Empress v. Jabanulla 

I, L. R, 23 Calc. 975 

23. Powers of Appellate Court 

—Enhancement of sentence— Criminal Pro- 
cedure Code, 1882, s. 420 {b) {3)— Alteration from 
fine to imprisonment. Held, that the alteration by 
an Appellate Court of a sentence of a fine of R50 
or in default two months’ simple imprisonment to a 
sentence of six months’ rigorous imprisonment was I 
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Ui ( !u ce “^ °! tie sentence, and, as such, pro- 
Oveen Fm S " o: t ! t ^ le Code of Criminal Procedure. 

72rJZ P Tr-% ansm9Dada ’ LL - s - ™ Bern. 

51, referred to. Queen-Empeess v. Lacbmi Kaet 
I. L. !R. 18 All. SOI 
QtrEEN. E mpress v. Dastsakg Dada 

I. L. R. 18 Bom. 751 

Criminal Pro - 
-Penal Code ( Act 
J urisdicticn of 


24. 


cedure Code (1882), s. 423 (b) (3''- 
XLV of 1860), ss. 147 and 379 ■ „ wl(CU , wtra .. 
Magistrate. In a case where the accused were con- 
victed by a Deputy Magistrate of the cfience of riot- 
mg under s. 147, and theft under s. 379 of the Penal 
Code, and sentenced to four months for the first and 
two months for the latter offence, but on appeal the 
District Magistrate, considering the case to be one 
or theft rather than rioting, abandoned the sentence 
under s. 147, but upheld the conviction under s. 379 
°% the Penal Code, and sentenced them to six 
months’ rigorous imprisonment :—Held 9 that what 
the District Magistrate had in effect done was to en- 
hance the sentence under s. 379 of the Penal Code, 
which he had no power to do under s. 423, cl. ( b ), 
sub-s. (3), of the Code of Criminal Procedure. 
Ramzan Kunjra v. Ramkhelawan Chowbe 

I. L. R. 24 Gale. 316 

Arpin Sheikh v. Arobdi Datia 

I. Xj. R. 24 Calc. 317, note 

25. — - — — Criminal Pro- 

cedure Code 1882 , s. 423 — Conviction and sentence 
on two separate charges — Retention of sentence 
where conviction on one of the charges is reversed. 
Where an accused person is convicted and sentenced 
on two separate charges, the Appellate Court has no 
power, in appeal, to maintain the whole sentence 
when it reverses the conviction on one of the charges 
as to do so is in effect to enhance the sentence. 
Queen- Ebipress v. Hanma 

< ■ I. L. R. 22 Bom. 760 


26.—. Power of Appellate Court 

to order a re -trial — Criminal Procedure Code 
(bo/ 1898), s . 423, cl. (b). A conviction and sen- 
tence under s. 211 of the Penal Code by a Magistrate 
having jurisdiction to try the case was on appeal set 
aside, and a new trial under the same section was 
directed by the Sessions Judge. It was contended 
that the power to order a new trial under s. 423, 
cl. (b), of the Criminal Procedure Code could only be 
exercised when the conviction and sentence were 
set aside for want of jurisdiction in the trying 
Magistrate. Held, that there is nothing in s. 423, 
cl. (b), of the Code to limit the power of an Appel- 
late Court to order a re-trial. Queen- Empress v. 
Mania BuJcsh, I. L. P. 15 All. 205, and Queen- 
Empress v. Jabanulla, I. L. P. 23 Calc. 975, 
followed. Queen- Empress v. Suleka, I. L. P., 8 
All. 14, disapproved of. Satis Chandra Das 
Bose v. Queen-Empress . I. L. R. 27 Calc. 172 

4 C. W. 3ST. 166 
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APPEAL Ilf CRIMINAL CASES— contd. 

4, PRACTICE AND PROCEDURE — contd. 

27. — ■ Appellate Court, duty 

of— Presumption, Per White, J. The sound 
rule to apply in trying a criminal appeal where 
(pies felons of fact are in issue is to consider whether 
the con viction is right, and in this respect a criminal 
appeal differs from a civil one. In the latter case 
the Court must be convinced before reversing a 
finding of fact by a lower Court that the finding is 
wrong. Protab Chunder Mukerjee v Empress 

11 C. L. R. 25 

28. — Duty of ' Appel- 

late Court trying criminal appeal if the Judge 
of the Appellate Court has any doubt that the con- 
viction is a right one, whatever the original Court 
has done, the Judge of the Appellate Court should 
discharge the accused. In this respect the duty of 
an Appellate Court in criminal eases is not similar to 
that of an Appellate Court in civil cases. In the 
latter case the Court must be satisfied before setting 
aside an order of the lower Court that the order is 
wrong. Protab Chunder M nicer jee v. Empress, 11 
C. L. It 2a, followed. Milan Khan v. Sagai 
Bepaki . . X. L. R. 23 Calc. 347 

20 , ; - - Evidence not 

: given in. lower Court — Opinion 'of Judge as to cre- 
dibility of witnesses. The High Court declined on 
'appeal to receive evidence which was available on 
■the trial, below when the prisoner deliberately 
elected not to give evidence in reply to the .case 
made against him. Per Market, J . — It is not the 
duty of flie High Court in appeal to try a prisoner 
de. novo upon the recorded depositions. The Court 
is hound* in forming its conclusions as to the credi- 
bility of the a il nesses, to attach great weight to the 
opinion which the Judge who heard them has ex- 
pressed upon that matter. Queen v. Madbur 
Chunder G nix . . 21 W. R. Cr. 13 

30. Jurisdiction of High Court 

to dispose of eases after holding jury have 
been misdirected — Criminal Procedure Code. 
{Ad V of 2898), m. 20$, 299, 423~~Pe4rial 
Quaere: Whether in setting aside a conviction on 
the ground of misdirection to the jury, the High 
Court has any power to re-try the. ease having regard 
to a. 423, Criminal Procedure Code. Sadhu 
Sheikh v. Empress . . 4 C. W. NT. 570 

31. — * Appeals from conviction 

on trials by jury. Appeals from convictions 
on trials by jury, where illegal evidence has been ad- 
mitted, should be dealt with on the same principles 
as appeals in winch there has been a misdirection by 
the Judge, or an omission on his part to give the 
jury proper directions, Reg, ik Ramaswami Mud- 
liar .... 6 Bom. Cr. 47 

32. Improper admission of 
evidence —Discharge of prisoner on appeal — 
Conviction set aside. Where the High Court on 
appeal found the evidence against a prisoner in- 
sufficient to support the conviction, and would, if 
the case had been before them on the facts, have 
reversed the conviction if the ease had been tried 


APPEAL IN* CRIMINAL CASES — contd. 

4. PRACTICE AND PROCEDURE — contd. 

without a jury, they ordered the verdict to be set 
aside, and the prisoner to be discharged, though 
where a verdict is set aside on appeal they can order 
a new trial. Queen v. Mahima Chandra Das 

6 B. L. R. Ap. 108 : 15 W. R. Cr. 37 

33 ___ Evidence — Procedure on ap- 

peal. Evidence taken before the Magistrate, but 
not used at the trial, cannot he referred to on appeal. 
Queen v. Wazira 

8 B. L. R. Ap. 83 ; 17 ¥, R. Cr. 5 

34. Right of complainant to be 

heard as respondent on appeal. In crimi- 
nal cases a complainant cannot claim as of right to 
be bear'd as a respondent in appeal. The mat ter is 
in each case in the disc retion of the Court. Anony- 
mous .... 7 Mad. Ap. 42 

35. Difference of opinion be- 
tween Judges of Division Bench— Letters 
Patent , cl. J6 ‘ — Criminal Procedure Code { Act 
XXV of 1861 ), s. 420. When a criminal appeal is. 
bear'd by two Judges, sitting as a Division Court, 
and they differ in opinion, the opinion of the senior. 
Judge must prevail under s. 36 of the Letters Patent' 
of the High Court of 1865, notwithstanding s. 420 
if the Criminal Procedure Code. Queen i\ Ka'zim 
Thakoqr 

2 B. L. R. E. B. 25 • 10 W. R. Cr. 45 

30. Alteration of charge and 

conviction of graver offence. It is not com- 
petent to an Appellate Court to /find, a 'prisoner on 
appeal guilty of a graver offence than • that ' with 
which he was charged at his trial, unless .an oppor- 
tunity is afforded to the accused of defending 1 him-" 
self against the charge so altered. In' the matters of '■ 
Dwarka Manjh.ee 7 . . 6 C.L. R, 427 

37. Stay of proceedings— Power 

of High Court — Slay of criminal proceedings • — 
Perjury — Forgery. \\ hen a, Civil Court directs that 
criminal proceedings he taken against a party to a 
suit before it for perjury or forgery, the High 'Court 
has no - power, on an appeal being preferred against 
the decision of that Court, to direct that such pro- 
ceedings be stayed until the appeal shall have been 
heard and determined. In the matter of the petition 
of Ram pr as ed Hazra . B. L. R. Sup. *Vol. 420 

Bam Pakshad Hazaree v. Soomatbra Dabea 

5 W. R. Mis. 24 

38* — — — — Death of Appellant — 

Abatement of appeal --High Court, power of 
revision of. The Code of Criminal Procedure gives 
no right to the heir, devisee, executor, or any other 
representative of a deceased convict to lodge an 
appeal, or continue and prosecute an appeal already ;; 
lodged. (Kem ball, J., dissenting.) — The appeal 
lodged by a convict abates on Ms /death. v ' .Th©.-' 
High Court, nevertheless, may call for and examine 
the record of the ease with a view to revision and 
rectification, and may. make such order thereon ■ as , 
it may consider just. Empress p. Donga ji Andaji 
I. L. R. 2 Bom. 564 
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APPEAL IN CRIMINAL CASES — contd. 

4. PRACTICE AND PROCEDURE— ccmfc*. 

39. — — Criminal Pro- 

cedure Code, 1882, s . 431 — Appeal by accused 
against conviction — Power of revision by High 
Court. Two persons M and N were convicted of 
criminal breach of trust, and each was sentenced to 
one year’s rigorous imprisonment and fine of 
RI,000. Roth prisoners filed an appeal to the High 
Court. N died pending his appeal. On M's 
appeal the High Court passed an order acquitting 
him and reversing his conviction and sentence. 
Thereupon one of the relatives of the deceased N 
applied to the High Court to set aside the conviction 
and sentence passed in his case and order the fine 
to be refunded. Held, that on N's death his appeal 
abated under s. 43.1 of the Code of Criminal Pro- 
cedure (Act X of 1882). As the case turned on the 
appreciation of evidence, the High Court declined 
to interfere in the exercise of its revisions! Jurisdic- 
tion, referring the legal representatives of the de- 
ceased to the Governor in Council for redress. 
In re Nabi Shah . . I. L. R. 19 Horn. 714 

40. Rejection of appeal— Crimi- 

nal Procedure Code , 1872, s. 278 — Act XI of 1874, 
s. 26. When the Appellate Court rejects an appeal 
under Act X of 1872, s. 278, it is prohibited by Act 
XI of 1874, s. 26, from enhancing the sentence. 
Akool Sircar v. Partama . 24 W. R. Cr. 29 

41. — Right to withdraw appeal. 

A petition of appeal presented for admission may 
be withdrawn. In the matter of Chunder Nath 
Deb . . . . . 5 C. L. R. 372 

42. Queer e : Whether 

a petition of appeal against a conviction can be 
withdrawn after the Appellate Court has perused 
the evidence. In the matter of Dwarka Manjhee 

0 C. L. R. 427 

4 3. — Alteration of charge, and conviction 
of another offence — Rioting, charge of — Con- 
viction — Appeal — Acquittal — Conviction of house- 
trespass and hurt , legality of — Act V of 1898, ss. 
232 and 4'23—P enal Code ( Act XLV of 1860), ss. 
147, 323 and 448. The accused were convicted of 
rioting. That was the only charge before the 
Magistrate. On appeal, the Sessions Judge ac- 
quitted them of rioting, but convicted them under 
ss. 448 and 323 of the Penal Code of house-trespass 
and hurt. Held, that the convictions by the Sessions 
Judge should be set aside ; that the offences were 
distinct and separate offences, which should have 
formed the subject of separate charges, and that the 
accused had been prejudiced by the omission of 
those charges. Yakijb Ali v. Lethu Thakijr 
(1903) . . . X. L. R. 30 Calc. 288 

44, — Assessors and Jury— Act V of 1898, 
ss. 269 and 418 — Offence triable with the aid of 
assessors tided in fad by a jury — Trial by jury — 
Appeal on a matter of fact. Under s. 418 of the 
Criminal Procedure Code (V of 1898), no appeal 
lies on matters of fact, where an accused person is 
convicted by a jury on a charge which ought to have 
been tried with the aid of assessors. An accused 
person was charged with and tried for offences 


APPEAL XjN CRIMINAL CASES — concld. 

4. PRACTICE AND PROCEDURE — concld. 
under ss. 302, 304 and 325 of the Penal Code (Act 
XLV of I860). Under the first of these charges he 
was triable by a jury. Under the latter two he was 
triable with the aid of assessors. He was, however, 
tried for all three offences by a jury, who found him 
guilty on the third charge. The Judge accepted 
the verdict, and sentenced the accused to four years’ 
rigorous imprisonment. The accused appealed. 
Held by a Full Bench, that under s. 41S an appeal 
lay in this case on matters of law only, and not 
on matters of fact. Per Jenkins, C. J. ‘ The words 
in s. 418 of the Criminal Procedure Code, 1898, 

‘ ‘ where the trial was by jury ” mean “ where the 
trial in fact was by jury” and not “when the trial 
should have been by jury.” King- Emperor 
v. Parbhushankar (1901) 

I. L. R. 25 Bom. 680 

45. — Dismissal of appeal— Act V of 1898, 

s. 421 — Summary dismissal of appeal of accused, 
legality of, on admission of appeal of co-accused . 
The law gives to the Appellate Court the power of 
dismissing summarily an appeal upon going through 
the judgment, if the Court is satisfied that there is 
no sufficient reason shown for the interference of the 
Appellate Court ; and the fact that the Appellate 
Court admitted one appellant’s appeal does not 
affect the order summarily dismissing another ap- 
pellant’s appeal. Jagat Chandra Sarma v. Lal 
Chand Das (1901) . . . 5C.W.E 332 

46. — Question of law raised for the first 

time in appeal— Prae/me — Objection to prose- 
cution, on a question of law raised for the first time 
in appeal, given effect to. Objection to the prosecu- 
tion of an accused, grounded on a question of 
law, allowed to be raised for the first time in appeal, 
and given effect to. Bijoyendra Lal Mitter v. 
Emperor (1903) . . . 7 C. W. N. 883 

47 . Hearing on date of filing — 

Pleader — Right to be heard — Practice in the mofussil 
— Criminal Procedure Code ( Act 7 of 1898) s. 421 . 
A pleader for an appellant should not be called 
upon immediately on the filing of an appeal, to 
support it, but should be afforded a reasonable 
opportunity of being heard. If the appeal is not 
admitted at once, and the Court desires to hear the 
appellant, before admitting it under s. 421 of the 
Criminal Procedure Code, he should he given the 
same notice, as is given to the Crown. Semble : 
The practice in the mofussil is to admit appeals, 
which are supported by pleaders, without any 
hearing, except on a question of bail ; the only cases, 
which are dealt with under section 421 of the Code, 
being jail appeals. Ramtohal Dusadh v. Em- 
peror (1909) . . I. L. R. 30 Calc. 385 

APPEAL TO PRIVY COUNCIL. 

Col. 

1. Cases in which Appeal lies or not — 

{a) Appealable Orders . . 500 

.(b) Substantial Questions of Law 508 
.(c) Concurrent Judgments on Facts 513 
(d) Valuation oe Appeal 1 .514 
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APPEAL TO PRIVY COVJXCXL-contd. 

Col. 

2. Practice and Procedure — 


( a ) Leave to Appeal . . . 520 

( b } Time foe appealing . . 524 

(«) Miscellaneous Cases . . 529 

3., Stay of Execution pending Appeal 531 

4. Effect of Privy Council Decree 

or Order .... 537 

5. Criminal Cases . . . .. 538 


See Act VII of 1889. 

See Agra Tenancy Act, 1901, ss. ISO 
AND 175. 

See Costs . 1. 1*. R. 84 Ca'le. 860 

See C osts — S pecial Cases — Appeal. 

I. L R. 27 Bom. 124 

See Letters Patent, 1855. 

. • ' I. L. R. 82 Bom. 106 

See Limitation Act, 1877, s. 5. 

I. L. R. 15 All. 14 

See Limitation Act, 1877, s. 12. 

1. 1*. R 10 Mad. 878 
I. L. R. 15 Mad. 168 

See ; Limitation Act, 877, Art. 177. 

See North-Western Provinces Rent 
Act, 1881. 

See Privy Council. 

' See Privy Council, Practice of. 

eases in which an appeal lies or not— 

appealable orders— 

See Appeal— E x parte Cases. 

5 C. W. 1ST. 153 

— — —criminal cases — • 

See Bail . . I. L. R. 24 Mad. 161 

: did- A— - Limitation. 

Sn Award, Civil Procedure Code, 
Execution of Decree. 

Str Bengal, N.-VV. P. and Assam Civil 
.Courts Act. 

So Bengal Tenancy Act.. 

I, L. R. SI Calc. 805 ; 8 C. W. H. 225 
See Court Fees Act, Sch. II, No, 11. 
See Mortgage. I. L. R. 31 Calc. 332 ; 

8 C. W. 3ST. 609 

See Prorate and Administration Act, 
1881. 

See Religious Endowments Act. 

See Vendor and Purchaser, Mortgage, 
Jurisdiction, Valuation of suit.; . 

-order granting or refusing—. 

t ' ' See Letters Patent, High Court,” cl. 15. 


APPEAL TO. PRIVY COTJlXCTL-contd. 

1. CASES IN WHICH APPEAL LIES OPv NOT. 

I&! f («) Appealable Orders. 

1- Order of High. Court dismiss- 

ing Minis if — Beng. Reg. V of 1831, s . 26 r 
cl. 2 . An order of the High Court at Calcutta, under 
s. 26, cl. 2, of Bengal Regulation V of -1831, dis- 
missing a Munsif for corruption in the exercise of 
his functions as Judge, is final, and there is no juris- 
diction in the Judicial Committee to admit a 
special appeal therefrom. In the matter of Sree 
Moiiun Ghuttuck . . 13 Moo. I. A. 343' 

2. Decision as to admissibility 

of special appeal— Act III of 1843. By Act III 
of 1843, the decision of a single Judge of the Sudder 
Court of Bombay as to the admissibility of a special: 
appeal was final so far as the Sudder Court was 
concerned ; but the Act did not extend to take away 
the right of appeal to the Privy Council. . Modes 
KaiKBOOSROW HoRMUZJEE V . Co O VER BA E 33 

4 W. R. P. C. 94 : 6 Moo. I. A. 448 

3. Award under Act XVIII of 

1,848 — Administration of private estate of Mawab 
of Surat— Statutes 7 and 8 Viet, c. 69 ; 3 d- 4 Will . 
1 V, c. 41. An act of the Legislature of India — 
(XVIII of 1848) — empowered the Governor in- 
Council of .Bombay to administer the private estate 
of the late. Nawab of Surat, and it' was by s. '2 : ' : en-. 
acted “that no Act of the said Governor of 
Bombay in Council in respect of the administration 
to, and distribution of, such property, from the date 
of the death of the ' said ; Nawab, should be liable: to , 
be questioned in any Court of law or equity.” No 
provision was made for an appeal from the Gover- 
nor’s decision. In pursuance of the power con- 
ferred by this Act, the Government. Agent at Surat, 
to whom the matter was .referred, made an award - 
distributing the estate in certain shares among the 
heirs of the deceased, which, award was confirmed 
by the Governor in Council. On an application 
by a claimant dissatisfied with the award to the 
Judicial Committee, for leave to appeal from "the 
Governor in -Council’s confirmation of the award: — 
Held, that the award was not such a judicial act. as- 
to come within the operation of s. 3 of the Statute 3 
& 4 Will. IV, c. 41, or the 7 & 8 Viet., c. 69, and 
could not be entertained by the Judicial Committee- 
without a special reference to them by the Crown 
under s. 4- of the Statute 3 & 4 Will. IV, c. 41. In 
re Nawab of Surat . : Ag r . 5 Moo. I. A. 499 

4. — — . — — Order under Aet XL JJ of; 
1858. An Appeal from an order under Aet XL 
of 1858, appointing a person to be guardian of a 
minor and manager of his property, bears no value 
and cannot be carried to Her Majesty in Council. 
P EAR EE D AY E V . ■ Hu R buns Koer . 14 ' “W. R. 299 1 

&___ Order rejecting application 

for review. An appeal lies to the Privy Council, 
under s, 39 of the Charter of the High Court, from 
an order rejecting an application for a review of 
judgment. The petition of appeal must bo pro- 
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1. CASES IN WHICH APPEAL LIES OR NOT 
— contd . 

(a) Appealable Orders — contd. 

seated within sis months from the date of the said 
order. Nazur Ali Khan v. Gjoodhyaram Kha.n 

1 W. R. Mis. 13 
Ameeroonissa Begum v. Inderjeet Koonwar 
5 W. R. Mis. 17 

6. — Order confirming sale in 

execution Order made on appeal — Letters 
Patent, cl 39—24 & 25 Viet, c. 104, s. 15. Certain 
property having been sold in execution of a decree, 
the judgment-debtor applied to have the sale set 
aside. This application was rejected ; but a re- 
view of the order rejecting it was subsequently 
granted, and the sale set aside, and an application 
by the auction-purchaser for the cancelmenb of the 
order setting aside the sale was refused. There- 
upon the purchaser applied by petition to the High 
Court, praying that the order made on review might 
be reversed. In his petition he submitted that 
4 the sale ought to have been confirmed ” when the 
application of the judgment-debtor to have it set 
aside was first rejected, but the petition did not 
contain a formal prayer for confirmation of the 
sale. A rule, however, was granted, calling on the 
judgment-debtor to show cause -why the order re- 
versing the sale should not be set aside and the sale 
confirmed, which rule, after argument, was made 
absolute. The judgment-debtor having obtained 
leave to appeal to the Privy Council from 
the order making the rule absolute, the pur- 
chaser objected that such order was not appealable 
under cl. 39 of the Letters Patent, 1865, on the 
ground that it was not an order “made on appeal.” 
Held, that as the purchaser had obtained a rule 
calling on the judgment-debtor to show cause why 
the sale should not be confirmed, and had allowed 
that rule to be made absolute, he could not contend 
that the order making the rule absolute was not 
an order made on appeal. Semble : Orders made 
by the High Court under s. 15 of 24 & 25 Viet., 
c. 104, are subject to appeal to the Privy Council. 
Hurdeo JSTarain Sahu v. Gbidhari Singh 

13 B. L. R. 103 

Gbidhari Singh v. Hurdeo Narain Sahu 

21 W. R. 263 
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7 , Order rejecting review— 

Order made on appeal— Letters Patent, els. 39 and 
42. An order rejecting a review of judgment is not 
an 4< order made on apj)eal” within the meaning of 
cl. 39 of the Letters Patent of the High Court. 
In cases of appeal made under cl. 42 of the Letters 
Patent, the Court ought not, in transmitting 
the proceedings connected therewith, also to send 
such proceedings as applications for review of the 
judgment of the High Court and the orders of the 
Court thereupon. Enayat Hossein v. Roushan 
Jehan . I. B. L. R. F. B. 1 : 10 W. R. F. B. 1 


S Difference of opinion be- 

tween Judges of Division Bench of High 


APPEAL to PRIVY COUNCIL — contd. 

1. CASES IN WHICH APPEAL LIES OR NOT’ 
■ — contd. 

(a) Afeeaiable Okdebs— contd. 

Court— Letters Patent, 1S65, ss. IS and 39. An. 
appeal lies directly to tlie Privy Council from the- 
decree of a Division Bench of the High Court on an 
appeal from the mofussil, although the Judges 
differed, and upon the points of difference a further 
appeal to the High Court is given under cl. 15 of 
the Letters Patent. In the matter of the ■petition of 
the Court oe Wards on behalf of the Raja of 
Dar'Banga . 7 B. Xj. R. 730 : 16 W. R. 191 


9. 


Betters Patent, el. 39— Ap- 
peal from decision of High Court, Appellate Side. 
Cl. 39 of the Letters Patent of 1865 does not rest 
for its authority on the 24 & 25 Viet., c. 104, and 
was not inserted in pursuance of that Act ; conse- 
quently any power which it gives to admit an 
appeal to the Privy Council from a decision of the 
High Court on its Appellate Side, is not one[, of 
the powers which the High Court is, by the first part 
of s. 9 of 24 & 25 Viet., c. 104, commanded to exer- 
cise. In the matter of the petition of Eeda Hossein 
I. Ii. R. 1 Calc. 43X 

10. — Interlocutory judgment— 

Letters Patent, cl. 40 — Question of practice— Order 
for inspection of documents. 2so appeal lies, under 
s. 40 of the amended Letters Patent of the High, 
Court, to the Privy Council from an interlocutory 
judgment or order of a Judge of the High Court,, 
until such judgment or order has been subjected 
to an appeal to the High Court under cl. 15 of 
the Letters Patent, except in those cases in which,, 
by reason of the number of the Judges who have 
made such order, an appeal under cl. 15 is given 
directly to the Privy Council. Semble: The High 
Court will not, in the exercise of its discretion, allow 
an appeal to the Privy Council upon a mere question 
of practice, such as an order for the inspection of 
documents. Sonbai v. Ahmedbhai Habibhai 

9 Bom. 398- 


11 . Interlocutory decree — Civil- 

Procedure Code ( Act XIV of 1882), s. 595— Final 
decree — Practice. Where the High Court reverses 
the decree of the Court below, and remands the case- 
for re-trial on the merits, and for a new decree to be 
passed by the Court below, no appeal lies as a mat- 
ter of right, under s. 595 of the Code of Civil Pro- 
cedure (XIV of 1882), to the Privy Council, albeit 
the value of the subject-matter admittedly exceeds 
R 10,000, as such a decree of the High Court is not 
a final, but an interlocutory decree. In such a case 
a certificate should first be obtained under cl. (c) of 
the section that the case is a fit one for appeal to 
Her Majesty in Council. Xshvargar Budhgar v. 
Caudasama Amarsang . I. Is. R. 8 Bom. 548' 
12. - — — — — Interlocutory order — Civil 

Procedure Code , 1877, s. 595, cl {a)— Final order. 
An order of the High Court, directing execution 
to proceed, is not a “final” decree, judgment, or 
order within the meaning of cl. (a), s. 595 of the; 
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1. CASES IN WHICH APPEAL LIES OR NOT 
— contd, 

(a) Appealable Orders — contd. 

Code of Civil Procedure, Act X of 1877, and there- 
fore no appeal lies from it to the Privy Council. 
Jog ess ur Bahai v. Muracho ICooeb 

1 C. Ii. R. 354 

13. -r- ■— — * — Civil Procedure 

Code, 1877,. ss. 594, 596. The District Judge of 
Chazipur recalled to his own file the proceedings in 
the execution of a decree which were pending in the 
Court of the Subordinate Judge of Shahabad, and 
disallowed an application for the execution of the 
• decree which had been preferred to that Judge. 
The High Court, on appeal from an order of the 
District Judge, annulled his order as void for want 
•; of' jurisdiction, and remitted the case in order that 
the application might be disposed of on its merits, 
directing that the record of the case should be re- 
turned to the Subordinate Judge of. Shahabad. 
On an application for leave to appeal to Her Majesty 
, in ■ Council from the order of the High Court : — 
Udd 9 that sue border was in the nature of an inter- 
.lociitory order, and was not one from which the 
High Court could or ought to grant leave to appeal 
to Her Majesty in Council. Palais Dhabi Hai v, 
'ICvdha Persad Six'Gh . . I. It. B. 2 All. 65 

14- — - — Pinal decree or Order — Civil 

Procedure Code (Act X. of 1877), ««. 595, 600. 
An order in a partnership suit for account refusing 
to allow the plaintiffs to have their accounts taken 
•in a' particular manner suggested by themselves, ' 
.unless; they would consent to give certain credits in 
t he ir. accounts to t he defendants, is not a final decree 
within the meaning of <*i. (6) of s. 595 of the Civil 
Procedure Code, although the effect of .such order 
may be to make it impossible for the plaintiffs to 
proceed further in the case, and consequently an 
appeal from such an order of the High Court to the 
Queen in Council does not lie. Abes Sha v. 
Cassirao Baba Saheb . I. L. R. 6 Bom. 260 

. 15, — * Civil Procedure 

Code, 1877 , n. 595 (a ) — "’Final decree.” Certain 
persons interested in an award applied under s. 525 
of the Civil Procedure Code to have it filed in Court. 
The Court made an order under s, 526 * *• that the 
claim of the plaintiffs he decreed. 5 ’ The defend- 
ants appealed to the High Court from this “de- 
cree. 55 The High Court held that the appeal would 
not lie, and suggested to the plaintiffs to apply to 
the lower Court to give judgment according to the 
award, and a decree to follow it. Thereupon the 
plaintiffs made an application to the lower Court 
of the nature suggested, but styled it one for re- 
view of judgment. The lower Court granted the 
so-called review of judgment. The defendants 
appealed from the order of the lower Court con- 
tending that the “review of judgment 55 had been 
improperly granted. On the 23rd June 1880 the 
High Court held that the order of the lower 
Court was not appealable, not being one passed 
• on review of judgment, but on an application to 


APPEAL TO PRIVY COUNCIL — contd. 

1. CASES IN WHICH APPEAL LIES OP. NOT 
— contd. 

(a) Appealable Orders— contd. 

give judgment and decree in accordance with an 
award which had been filed in Court. The defend- 
ants applied for leave to appeal to Her Majesty in 
Council from the order of the High Court of the 23rd 
June 1880. Held , that such order was not a 44 final 
decree 55 within the meaning of s. 595 (a) of the Civil 
Procedure Code, and therefore it was not appealable 
to Her Majesty in Council. Eamadmin Mahton 
v. Ganesh . . I. Xi, B, 4 Alb 238 

IB — — - * — Civil Procedure 

Code , s. 595 — Application for leave to appeal to 
Privy Council — Order dismissing suit on prelimi- 
nary issue. The plaintiff in a suit to recover certain 
property set up an adoption. The Court of first 
instance held that the adoption was not proved, and 
dismissed the suit without trying the issues framed 
with reference to other allegat ions in the pleadings. 
On appeal by the plaintiff, the High Court passed 
a decree setting aside the decree of the Court:. of 
first instance, declaring - the alleged - adoption" to be 
established, and remanding the suit for the : trial 
of the remaining issues. The defendants sought to 
appeal to Her 'Majesty in Council against the decree 
of the High Court. The defendants 5 application. 
Was refused on the ground that that decree was not 
a final decree, and no appeal lav. Tirij'Xarayana 
V. Gopalasami . . I. L. B. 13 Mad. 349 

17. ■ — ; Civil Procedure 

Code, 1882 , s. 595— Order directing "accounts 'to : -be 
taken— Decree net final — Application; for leave to 
appeal . Where a decree has. been- made directing' 
accounts 'to be taken, but there is nothing' so special, 
in the cruse as to bring it under cl. (c) of s. ,595 of 
the Civil Procedure Code (Act XIV of 1882), leave 
to appeal to the Privy Council will not' be given* 
Rahimbhoy Hcbibrhoy v. Turner 

I. Is. R. 14 Bom. 428 

18. Prerogative right 

of Crown to admit appeal where leave, to appeal 
refused by High Court — Final decree — Meaning of 
“ final 55 in s. 595 of Civil Procedure Code (XI V of 
1882)— Civil Procedure Cede , s. 601— Procedure. 
Where a’ decree directing the taking of - accounts 
which the defendant contends ought not to betaken 
•at all decides, in effect, that, if the result should be 
found to be. against the defendant, he is ‘liable to 
pay the amount, the decree is final within the 
meaning of s. 595 of the Civil Procedure Code 
(XIV of 1882) for the purpose of appeal. On 
the ground that a decree for an account was not 
final within that section, the High Court refused, 
under s. 601, to grant the defendant a certificate. 
On his application for special leave to appeal to Her 
Majesty in Council, not by way of an appeal from 
the local Court’s refusal, but asking for the exercise 
of ■ the prerogative right ' ' to admit an '.appeal 
Held, that as leave could be granted on any other 
ground, should any appear, besides the ground 
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APPEAL TO PRIVY COUNCIL— contd. 

I. CASES IN -WHICH APPEAL LIES OR NOT 

— contd. 

(a) Appealable Orders — contd. 

that the Court had refused the certificate without 
good cause, while leave could also be granted on the 
latter ground, if established, to make this applica- 
tion was, perhaps, more convenient than to appeal 
from the order of refusal. Held, also, that the real 
question in this suit having been the liability of the 
defendant to account to the plaintiff upon several 
claims, the decree had decided this against the 
defendant in such a way that, although the account 
had not been taken, the decree was final jwithin s. 
495. Rahimbhoy Habibbhoy v. Turner 

I. Xi. R. 15 Bom. 155 
L. B. 18 I. A. 0 

.19. ' Order refusing 

to appoint receiver in a suit — Civil Procedure Code , 
1882 , s. 595 — Letters Patent of the High Court , 
ss. 39 and 40. There is no appeal to Her Majesty in 
Council against an order refusing the appointment 
of a receiver in a suit. Such order does not finally 
decide any matter which is directly in issue in the 
cause in respect to the right of the parties, and is 
not 44 final” within the meaning of els. ( a ) and (b) 
of s. 595 of the Civil Procedure Code and s. 39 of the 
Letters Patent; nor is the matter a special case 
falling within the terms of cl. (c) of s, 59 of the Code 
or s. 40 of the Letters Patent. Justices of the 
Peace for Calcutta v. Oriental Gas Company , 8 
B. L. R. 433, Lutf Ali Khan v. Asgur Reza, I. L. R. 
17 Calc . 455, Kishen Per sad Pandey v. Tiluckdhari 
Lall, I. L. R. 18 Calc. 182, and Rahimbhoy Habib - 
bhoy v. Turner, I. L . R. 15 Bom., 155 : L. R. 18 
I. A. 6, referred to. Chundi Dtttt Jha v. Pud- 
manund Singh Bahadur 1. 1 1 . B. 22 Calc, 928 

20. Order of remand 

on issue finally deciding whole case— Refusal of 
certificate of leave to appeal to Her Majesty in Council 
—Civil Procedure Code, 1882, ss. 562, 565, 595, 
600, and 601. An order comprising the decision 
of the Appellate High Court upon a cardinal issue in 
a suit, that issue being one that goes to the founda- 
tion of the suit, and that can never, while this deci- 
sion stands, be disputed again, is a final decree for 
the purposes of appeal to the Queen in Council 
notwithstanding that there may be subordinate in- 
quiries yet to be made in disposing of the suit. 
Rahimbhoy Habibbhoy v. Turner, I. L. R. 15 Bom. 
155 : L. R. 18 I. A. 6, referred to and followed. 
The certificate of which the grant was part of the 
procedure in the admission of such an appeal was 
refused by the High Court on the ground that the 
proposed appeal was from an order remanding a 
suit under s. 562, Civil Procedure Code ; and that 
orders of remand under that section were, by the 
practice of the Court, treated as not final within s. 
595, cl. (a). That practice is probably correct ; 
but here the order only purported to be under s. 
562, which was not applicable. The first Court had 
not disposed of the suit upon a preliminary point, 
so as to have excluded evidence of facts appearing 
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APPEAL TO PRIVY COUNCIL-eon**. 

1. CASES IN WHICH APPEAL LIES OR NOT’ 
— contd. 

(a) Appealable Orders — contd. 

to the Appellate Court essential ; and s. 565 ap- 
peared to be applicable rather than s. 562. The 
Appellate Court had reversed once for all the deci- 
sion ot the first Court upon an issue as to the making 
and validity of a will, which issue governed the 
whole case. Muzhar Hossein v. Bodha Bjbi 

X. L. B. 17 All. 112 • 
Xi. B. 22 I. A. 1 

21. — Decree affirming the deci- 

sion of the Court immediately heir w— 
Decree dismissing an appeal to the High Court 
for default of prosecution — Civil Procedure Code 
{Act XIV of 1882), s. 526. Held, that a decree 
of the High Court dismissing an appeal for want 
of prosecution — the appellants not having supplied 
their counsel with materials upon which to argue 
the appeal when it was called on for hearing — was a 
decree affirming the decision of the Court immedi- 
ately below, within the meaning of s. 596 of the 
Code of Civil Procedure. Beni Rai v. Ram Lak- 
han Rai 1. 1,. B. 20 All. 367 

22. Cancellation of notification 
on. the ground of error — Pleadership examin- 
ation — Notification of a candidate having quali- 
fied — Civil Prcocedure Code, chap. XLV. A candi- 
date at an examination for pleadership, a mis- 
take in the computation of his marks having been 
made, was erroneously declared qualified"for admis- 
sion as a vakil of the High Court by a Government 
notification. The mistake having been discovered, 
such notification was, so far as he was concerned, 
cancelled. He then petitioned the High Court in 
the matter, and was informed by it that his name 
must be excluded from such notification, as he had 
not qualified by obtaining the requisite number of 
marks. The candidate having applied for leave to 
appeal to Her Majesty in Council. Held, that Chap. 
XLV of the Civil Procedure Code had no applica- 
tion, and the matter was not one in which the High 
Court w*as concerned to grant or refuse leave to ap- 
peal to Her Majesty in Council. In the matter of the 
petition of Sukh N and an Lal 

I. L. B. 6 AIL 163 

23. — Order remanding suit for 

re-trial — Privy Council's Appeals Act, VI of 
1874 — Letters Patent, N.-W. P., s. 31 — Interlocu- 
tory order — Order remanding case for re-trial. 
Held, that the High Court has not any power under 
Act X of 1877 or cl. 31 of the Letters Patent, 
N.-W. P., to grant leave to appeal to Her Majesty in 
Council from an order of the. Court remanding a suit 
for re-trial. The provisions of cl. 31 of the Letters 
Patent are repealed by the Code and Act VI of 1874 
which preceded it. Tetley v. Jai Shankar 

I.Xi. B. 1 All, 720 

24 . — Power to admit appeal— 

Privy Council's Appeals Act {II of 1863), s. 1— 
Act XXXII of 1871, s. 18 — Subordinate Court . 
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APPEAL TO PRIVY COUNCIL— contd. 

1, CASES IN WJHICH APPEAL LIES OB NOT 
. —canid. 

( a ) Appealable Orders — contd . 

The words “Court of highest civil jurisdiction in any 
Province” in Act II of 1863 have reference to the 
general jurisdiction of the 1 Courts, and not to the 
finality of their decisions in particular cases. A 
Court which, under the provisions of Act XXXII of 
1871, is a subordinate Court, has no authority, under 
Act II of 1863, to admit an appeal to Her Majesty 
in Council even where its decision is final. Hard o e 
Bux v . Jawahib Singh . I. L. R. 3 Calc. 522 

25. Order uncles’ s. 200, Civil 

Procedure Code — Leave to appeal to Privy Council 
i . — Letters Patent, 1865, cl. 39 — “ Order made on 

|f appeal ” — Amendment of decree, application for — 

Civil Procedure Code ( Act XIV of 1882), ss. 206 , 595 
fj .and 596* An order passed by the High Court, j 

rejecting an application under s. 206 of the Civil I 
1 1 \ Procedure Code to amend a certain decree of . the i 

)!' Court, is not an order 4 'made on appeal,” and is | 

therefore not appealable to His Majesty in Council. } 
Smidmmnee Dosses y. 21 ahum j Dheraf Mahalab j 
Ohand Bahadoor, 6 IF . R. (Misc.) 102, and Rajah \ 
Rnaet Horn- in v. Ranee Rmvshmi Julian, 10 W. R. ! 
(F. B.) l f referred to. Sunder Kobe v. Chandish- | 
war Pros ad Singh < 1903} j 

I. L. R. 30 Calc. 670 

ill 28. ~ — —/Order under s. 502, Civil 

! 1 Procedure Code — Civil Procedure Code , s. 595 — ! 

Appeal to Eh Majesty in Council — Appeal from an \ 
order wider : s. 562 of the Code of Civil Procedure. I 
Held, that an ruder under s. 562 is not ordinarily ! 
capable of being the subject of an appeal to His ! 
Majesty in Council, though if may possibly be so if 
the order in question has the effect of deciding finally 
the cardinal point in the suit, Saiyid Mu-zhar 
Husain v. ‘M mammal Bodhi Bihi , I. L. II. 17 
AIL 212 ; Malm at Ishvargar Budhgar v. Cauda sama 
Amirmng, /. L . R. 8 Hum. 548$ and Forbes v. 
Ameeroomsm Begum, 20 Moo, I. A. 840 , referred 
to. Habib-un-Nissa v. Munawaimjn-Nissa (1903) 

I. L. R. 25 All. 820 

27, " >—— — Panna, Maharajah of — Order of 

Viceroy and Governor General of India deposing 
Ruhr of NaVvc State —Report of Commissioners ap - j 
pointed to enquire info imputation against Native j 
Rider— tk Court.™ No appeal lies to His Majesty the ■ ; 
King in Council from an order of the Viceroy and 
Governor General of India in Council deposing the 
Maharajah of the Native State of Panna, such order i 
being an act of State. An order was made on the 
report of the Commissioners appointed by the Vice- 
roy and Governor General of India in Council, 4 4 for 
the purpose of inquiring into the truth of an impu- 
tation against the Maharajah that he had instigated 
the death of his uncle, and of reporting to the 
Vieeroy and Governor General in Council how far 
the same is true to the best of their judgment and 
belief.” Held, that such a tribunal was not a 


APPEAL TO PRIVY COUNCIL — contd. 

1. CASES IN WHICH APPEAL LIES OR NOT 
— conid. 

(a) Appealable Orders — concld. 

4 4 Court ’ 5 from which an appeal lay to His Majesty 
in Council Madhava Singii, In re (1905) 

I. L. R. 32 Gale. 1 
s. e. L. R. 31 1. A. 239 

28. Letters Patent , cl. 39 — Division 
Court — Civil Procedure Code (Act XI V of 1882), ss. 

595 and 596. Where on an appeal to His Majesty 
in Council the case was sent back to the High Court 
with a direction that certain accounts might be 
taken on a certain footing and a Division Bench 
of the High Court took those accounts and made 
a final decree : Held, that an appeal would lie 
to His Majesty in Council from such decree under 
cl. 39 of the Letters Patent, the amount in dispute 
being over B 10,000. The expression 4 ‘ .Division 
Court” in that section is not restricted to a Division 
Court sitting on the Original Side. Ss. 595 and 596 
of the Civil Procedure Code do not apparently apply 
to such a case. Guru Prosunno Lahiri v. Jotin- 
dra Mohun Lahiri (1905) 

I. L. R. 32 Calc. 963 

( b ) Substantial Questions of Law. 

29. — * Power of Indian Legisla- ’ 

ture — Act VI of 1874 , s. 5 — Letters Patent, 2865, 

cl 39 — 24 2b 25 Viet. , c. 104 , s. 9—24 2b 25 Viet, 
c. 67 (Indian Councils Act), s. 22. The provision 
In s. 5 of Act VI of 1874, that where there are 
concurrent decisions on facts, the case must, in order 
to give a right Gf appeal to the Privy Council, in- 
volve some substantial question of law, is not ultra 
vires of the power of the Indian Legislature as being 
a curtailment of the jurisdiction given to the High 
Courts by the Letters Patent, 1865, cl. 39. S. 22 | 

of 24 & 25 Viet., c. 67, must be read with ss. I 

9 and 11 of 24 & 25 Viet., c*. 104. By the express f 

words of s. 9 all previously existing powers were * 

reserved to the High Court, provided the Letters j 

Patent did not interfere with them and as to these j 

powers the Governor General in Council is expressly * 

empowered to legislate. Even if, therefore, the 
power to admit an appeal to the Privy Council were 
conferred by the Letters Patent under the authority I 

of 24 & 25 Viet., c. 104, it was, not being a new f 

power, subject to the legislative control of the Gov- 
ernor General in Council. The ratio decidendi in 
The Queen v. J leaves, 24 B. L. R. 106 , dissented 
from. In the matter of the petition of Fed a Hosskin 

I.L. R. 1 Gale. 43 1 ^ . 

30. — — Question of law arising on f 

evidence—/!^ VI of 1874 , a. 5 — Substantial 

question of law. The substantial question of law { 

which, by s. 5, Act VI of 1874, the appeal to the j 

Privy Council must involve, In order to give an j 

appeal in a case where the decree appealed from 

affirms the decision of the Court below, is not 

limited to a question of law arising out of the facts j 

as found by the Courts from whose decision it is 
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APPEAL TO PRIVY COUNCIL— contd. 

1. CASES IN WHICH APPEAL LIES OR NOT 
— contd. 

(b) Substantial Questions of Law — contd. 

desired to appeal. A question of law arising on the 
evidence taken in the ease is, without reference to 
the findings of the lower Courts, sufficient to found 
an appeal. Moran/ 1 . Mittu Bibee 

1. 1». R. 2 Calc. 228 

31. — Form of judgment— Sub- 

stantial question of law — Civil Procedure Code , 
1882 , s. 574 . The judgment of the High Court in a 
first appeal was as follows : — 4 ‘ This appeal must, in 
my opinion, be dismissed with costs and the judg- 
ment of the first Court affirmed : and I do not think 
it necessary to say more than that we agree with the 
Judge’s reasons.’ ’ The appellant applied for leave 
to appeal to Her Majesty in Council on the ground 
that the requirements of s. 574 of the Civil Pro- 
cedure Code had not been complied vith : — Held by 
the Pull Bench, that the objection involved no sub- 
stantial question of law, and that the application for 
leave to appeal must, therefore, be rejected. Sun- 
bar Biri v. Bisheshar Hath 1. 1*. R. 9 All. 93 

32. Concurrence of two Courts 

on facts— ‘ 4 Affirming ” judgment of lower Court 
— Civil Procedure Code {Act XIV of 1882), s . 596 
— Substantial question of law — Case disposed of 
on facts. Where the issues in a case involved 
questions both of law and fact, and the Subordinate 
Judge had decided against the plaintiff on two issues 
of fact sufficient for the disposal of the case, without 
trying the other issues, the High Court found on 
those two issues substantially in favour of the 
plaintiff, but raised a further question of fact on the 
evidence and decided that against him, coming 
finally to fche same conclusion on the facts as the 
Subordinate Judge, though not agreeing with him 
in all his findings or in the reasons on which they 
were based : — Held , on an application for leave to 
appeal to the Privy Council, that- the High Court 
did not “affirm” the ( judgment of the lower Court 
within the meaning of s. 596 of the Civil Procedure 
Code : Held , also, even assuming the judgment of 
the lower Court was affirmed by the High Court, 
that there were substantial questions of law in the 
case which entitled the plaintiff to appeal, not- 
withstanding that such questions might be im- 
material to the decision of the case. In the matter of 
the petition of AshUhar Reza. Ashghar Reza v. 
Hyder Reza . . I. L. R. 18 Gale. 287 

Gopinath Birbar v. Goluok Chunder Bose 
I. L. R. 16 Calc. 292, note 

33. Confirmation of decree of 

lower Court— Civil Procedure Code, 1882 , 5. 596 
— Substantial question of law. Per Jardine, J. 
Where the High Court in appeal has confirmed 
the decree of the lower Court and has taken sub- 
stantially the same view of the facts, and where, 
upon the facts as found by both Courts, no ques- 
tion of law arises, leave to appeal to the Privy 
Council should be refused. Per Ranade, J.— 
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APPEAL TO PRIVY COUNCIL— contd. 

1. CASES IN WHICH APPEAL LIES OR NOT 

— contd. 

(b) Substantial Questions of Law — contd. 

There is a distinction between the confirmation of a 
decree and the affirmation of the decision and find- 
ings of the Courts of first instance by the High 
Court. The substantial question of law referred to 
in . . 596 of the Code ot Civil Procedure (Act XIV of 
1882) need nob directly arise out of the concurrent 
findings of fact, but it is enough if it is involved in 
those findings, and can, if the appeal is allowed, be 
raised in the course of the argument. In re Vish- 
wambhar Pandit . I. Ii. R. 20 Bom. 699 

34. Rejection of application to 

take additional evidence on appeal — Civil 
Procedure Code, ss. 569, 596. The rejection of an 
application under s. 56S to an Appellate Court to 
take additional evidence on appeal cannot be said to 
involve any “substantial question of law” within 
the meaning of s. 596 of the Code so as to give the 
right to an appeal to the Privy Council. In the 
goods of Prem Chand Moonshee. Upendra Mohan 
Ghose v. Gopal Chandra Ghose 

I. L. R. 21 Calc. 484 

85. UX on-pr oduetion of succes- 

sion certificate at the proper time— Succes- 
sion Certificate Act {VII of 1889), s. 4 — Order 
granting application for execution of decree. The 
representative of a decree-holder applied for 
execution of a decree without producing before the 
Court a certificate of succession as required by Act 
No. VII of 1889, s. 4. The Court to which the 
application was made granted execution. The 
judgment-debtor appealed to the High Court, by 
which the order of the lower Court was sustained 
upon production before it (the High Court) of the 
necessary certificate of succession. Held, that an 
objection, that the said application for execution was 
improperly granted by reason of the non-production 
of the succession certificate before the low r er Court, 
did not raise a “substantial question of law” 
within the meaning of s. 596 of the Code of Civil 
Procedure, so as to warn the High Court in granting 
leave to appeal to Her Majesty in Council. Shuja 
Ali Khan v. Ram Kur . i. L. R. 20 All. 118 

36. Malicious prosecution, suit 

for — Difference between trial in England by jury 
and in India without one — Concurrent judgments on 
facts. The only question involved in a ease for 
malicious prosecution is a question of fact. In Eng- 
land the jury would find the facts and the Judge 
would draw the inference from fche findings of the 
jury, but where, as in India, the case is tried with- 
out a jury, there is only a qiestion of fact to be 
determined by one and the same j)erson. There 
was accordingly no substantial question of law in 
the case, and the High Court granted the certificate 
allowing the appeal under a misapprehension. 
Mody Queen Insurance Co. 4 C. W. 3N. 781 

37. Affirmance of decision of 

lower Court— Civil Procedure Code ( Act XI V of 
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APPEAL TO PRIVY COXrmCTL-contd. 

1. CASES IN WHICH APPEAL LIES OR NOT 
— contd. 

(b) Substantial Questions of Law —contd. 

1882), s. 596 — Decree of Appellate Court that “ ap- 
peal be, dismissed ’ ’ where decision on questions 
■of' fact is not the same. The word “ decision,” in 
s. 596' of the Code of Civil Procedure, means merely 
the decision of the suit by the Court, and cannot, 
like the word ‘‘judgment,” be defined as meaning 
the statement of the grounds on which the Court 
proceeds to make the decree. In order to “ affirm 
the decision of the Court below,” within the mean- 
ing of that section, it is sufficient for the Appellate 
Court to affirm the decree .* it need not also affirm 
the grounds of fact on which the judgment was 
passed. Where the decree of the Appellate Court 
was that “the appeal he dismissed,” but the rea- 
sons given were not the same as those of the lower 
Court in respect of some matters of fact : Held , 
that the Appellate Court affirmed the decision of 
the lower. Court, within the meaning of s. 596 ; and 
a certificate, which granted leave to appeal to the 
Privy Council on the ground that by its decree the 
Appellate Court did not affirm the Court below, and 
which did not find that the appeal involved a sub- 
stantial question of law, was held not to comply 
with that section. Tassadttq ■ Rasul ' Khan i\ 
Kashi Ham (1902) . I. L. R. 25 All. 109 

S. c. L. R. 30 I. A. 35 ; 
7 C.W .2ST.177 

38. — -Assent of respondent — Civil 

Procedure Cod*' {Act XI V of 1SS2 ), hs. 595, 596 and 
600 — Substantial point of laic — Certificate of High 
Court — Assent of respondent to the appeal. Under 
s. 596, Civil Procedure Code, there is no right 
of appeal tu the Prhy Council simply on the ground 
that a substantial point of law is involved. The 
presence of such a question does not give a right of 
appeal when the value is below the mark ; the Code 
restricts the right of appeal when the higher Court 
affirms the decision of the lower and the dispute 
either directly or indirectly relates to an amount of 
R 10,006, Under ss. 595 and 600, Civil Procedure 
Code, there is a right; of appeal if the High Court 
.certifies' that the case is i( otherwise” a fit one for 
appeal* The word “otherwise” refers to special 
eases, such as, where the point In dispute is not 
measurable by money, though it may be of great 
public or private import nice. But in all such eases 
a special certificate to that effect must be granted by 
the High Court. The mere assent of the respond- 
ent to an appeal does not give the appellant aright 
of appeal which the Code does not- allow, or sustain 
a certificate which is obviously erroneous. Bana- 
easi Pebshatd v. Kashi Krlshen Naraix (1900) 

5 C. W. 1ST. 193 
s.c. L, R. 28 I. A. 11 ; 
X* L. R. 23 AIL 227 

89. Concurrent judgments on 

f&cts — Chit Procedure Code , a, 596 — Application 
for leave to appeal to Her Majesty in Council . The 
expression u involve some substantial question of 


1. CASES IN WHICH APPEAL LIES OR NOT 
— contd. ' 

(b) Substantial Questions of Law — contd. 

law,” as used in s. 596 of the Code of Civil 
Procedure, must be construed with reference to/the- 
practice of the Privy Council not to interfere with 
concurrent findings of fact of the Courts below ; and 
this being so, it cannot be said that a question which 
only arises if the concurrent findings of fact of the 
Courts in India are disregarded — a "question which 
can never arise so long as the Privy . Council main-, 
tains those concurrent findings of fact—is a <fi sub- 
stantial question of law which the appeal to the- 
Privy Council “ involves.” Moran v. 'Mill'll Bibee,. 
I. L. B. 2 Calc. 228 ; Gopi Noli Birbar v. Golub 
Chunder Bose , 7. L. It. 16 Calc , 292, note ; and 
In re V ishwamhhar Pandit , 7. L. B. 20 Bom. 699 , 
referred to. Banke Lal v. Jagat N attain (.1909) 

I. L. R. 23 All. 94 

40. Civil Procedure Code 

{Act XIV of 1882), s. 596 — Concurrent decismm on 
facts— Leave granted where, no substantial .ques-: 
lion of law was involved * Where, on .an' appeal to- 
the Privy Council, there were two concurrent deci- 
sions of the Courts below, on facts' sufficient ..to; dis : V 
pose of the suit, but the High Court had granted' 
leave to appeal, stating that “ there seems to be a 
point of law which however has "not been argued , 
here, and it is therefore hereby.' certified thatAs/ 
regards the subject-matter and the- nature of the 
questions .involved, the case fulfils the. requirements •' 
of s. 596 of the Civil Procedure Code,” the/ Judicial 
Committee held, it appearing that there 'was no 
substantial question of law involved, that there 
was no sufficient ground f >r the leave to appeal, 
which ought not to • have been granted. Kabup- 
fanan Sewai v. Srinivasan Chetti (1961.) 

I. L. R. 25 Mad. 215 
s.c. L. R. 29 I. A. 38 ; 0 C. W. 3ST. 241 

41. — ■ - Malicious prosecution— 

Practice — Civil Procedure Code '{Act- XIV of 1882) r 
s. 600 — Certificate that appeal to the ■' Privy 
Council involves a question of law. ’ In an. action 
for malicious prosecution in which' the plaintiff, 
claimed R3,00,000 as damages,' the ' Court of first., 
instance dismissed the suit, holding that:., the' 
plaintiff had not proved either the existence of 
malice: or. the absence of. reasonable' and - probable., 
cause. The plaintiff appealed, arid the Appeal 
Court dismissed the- appeal on the "same, grounds. ;'' 
and, on appeal to the Privy Council, their Lordships 
.also' held that, both as. regards malice and the ab- 
sence of reasonable and probable cause, the plaintiff 
had failed to discharge the burden o', proof which 
lay upon him. The case came before the Privy 
Council jn a certificate granted by the High Court 
of Bombay that the appeal involved a substantial 
question of law. It appeared to their Lordships 
of the Privy Council that this certificate must have 
been granted under a misapprehension. The only 
question involved was a question of fact on which 
there were concurrent findings. 1 According to 


( 513 ) 


DIGEST OF CASES. 


{ 514 ) 



APPEAL TO PRIVY COXnXCTh— contd. 

1. CASES IN WHICH APPEAL LIES OR. NOT 

— contd. 

(b) Substantial Questions of Law — concld. 

English Lf.w, it is for the Judge and not for the 
jury to determine what is reasonable and probable 
cause in an action for malicious prosecution. The 
jury finds the facts. The Judge draws the proper 
inference from the findings of the jury. In that 
sense the question is a question of law. But, 
where the case is tried without a jury, there is 
really nothing but a question of fact, and a ques- 
tion of fact to' be determined by one md the same 
person. Pestonji Muncheeji Mody v. Queen i 
Insurance Co. (1900) . I. L. R, 25 Rom. 332 

42. Registrar’s report— Civil Proce- 

dure Code (Act XIV of 1882), s. 595 — Privy Council, 
leave to appeal to — Order ref using to vary or discharge 
report of Registrar — Belchambers > Rides and Orders, 
rule 617 — Substantial question of law. Where a 
Court, under rules 615 and 617 of Belehambers’ 
Rules and Orders (2nd Ed.), merely refused to re- 
open a Registrar’s report : Held, that such decision 
is a final decree within the meaning of s. 595, Civil 
Procedure Code, and that it does not impose any 
pecuniary, liability on applicant. Royal Insur- 
ance Co. v. Akhoy Coomar Dutt (1901) 

6 C. W. IN. 41 


(c) Concurrent Judgments on Facts. 

43 . Finding of facts not con- 

current but in effect tlie same— Case in j 
■which no question of law is involved — Civil Pro- 
cedure Cede, 1SS2 , ss. 596, 600. Where there is no 
point of law involved in a case, the mere fact that 
the finding of the Appellate Court does not in terms 
coincide with the finding of the Original Court is not 
sufficient, where the findings of fact of the two 
Courts are in efiiect the same, to give a right of ap- 
peal to the Privy Council, notwithstanding that 
the value of the suit is more than R 10,000. In the 
mailer cf the petition of Ashghar Reza, 1. L. R. 16 
Calc. 287, distinguished. Thompson v. Calcutta 
Tramways Company . I. L. R. 21 Calc. 523 

44. Concurrence of two Courts 

in deciding fact— Civil Procedure Code, 18S2, 
s. 596 — Restriction of power in India to grant 
leave to appeal to Her Majesty in Council. 
Where the decree of an Appellate Court has affirm- 
ed the decision of the Court immediately below it 
upon an issue of fact, and no substantial question of 
law is involved, no appeal is open under s. 596 of the 
Code of Civil Procedure, and leave to appeal should 
not be granted by the High Court in such, a case. 
Nirbhai Das v. Rani Kuar 

I. L. R. 16 All. 274 

45 . Original Court’s decision on 

fact, affirmed by the first Appellate Court 
— Question of fact — Question cf law not arising— Civil 
Procedure Code, 1882, s. 596. The Appellate ; 
.High Court had, by the decree now appealed from, j 


APPEAL TO PRIVY COUNCIL— contd. 

1. CASES IN WHICH APPEAL LIES OR NOT 
— contd. 

(c) Concurrent Judgments on Facts— concld. 

affirmed upon the evidence the decision of the High 
Court in the original jurisdiction as to the fact on 
which the judgment depended, viz., whether the de- 
fendant had attained full age at the time when he 
had executed the first of two mortgages, for the fore- 
closure whereof the suit was brought. No question 
of law, either as to the construction of documents or 
any other point, was raised. Held, that the present 
appeal could not be entertained. See nirbhai Das 
v. Rani Kuar, I. L. R. 16 All. 274. Tulsi Per- 
shad Bhakt v. Benayek Misser 

I. L. R. 23 Calc. 918 
L. R. 23 I. A. 102 

46. * — Certificate as to 

fitness for appeal— Civil Procedure Code (Act XIV 
of IS 82), s. 596 — Concurrent findings of two Courts 
on questions of fact — Substantial question of law— 
Question of law not necessarily arising. No appeal 
lies to the Privy Council from an appellate decree 
of the High Court, when there are concurrent 
findings of the High Court and of the lower Court 
upon questions of fact, and when upon such find- 
ings no question of law arises. Tulsi Persad Bhakt 
v. Benayek Misser , 1. L. R. 23 Calc. 918: 
L. R. 23 LA. 102, followed. Sakalboti 
Mandarain V. Babulal Mundar (1901) 

I. L. R. 28 Calc. 190 
5 C. W. IN. 455 

47 . — — A ppea l — Privy 

Council — Appeal — Practice — Concurrent findings of 
fact—Mis-carriage of justice or violation cf law, not 
proved — Evidence— Admissibility of documents— Res 
inter alios acta. Where the appellants before the 
Judicial Committee failed to show any mis-carriage 
of justice or the violation of any principle cf law or 
procedure, their Lordships refused to interfere with 
the concurrent findings of two Courts on pure ques- 
tions of fact, although they thought the case to be 
one of great difficulty. Rani Srimati v. Khajendra 
Narain Singh (1905) . . 9 C. W. NT. 74 

s.e. L. R. 31 1. A. 127 

(d) Valuation of Appeal. 

48 . Suit for possession and 

mesne profits. Where a plaintiff sued for posses- 
sion of property with wasilat, and did not (it being 
under the rules unnecessary for him to do so ) include 
the wasilat in the valuation of the suit ; and the suit 
was valued at R5,S15, but with the wasilat would 
have been valued at over R10,000, — Held, that, on 
appeal from a decree in favour of the plaintiff, there 
was mattei in dispute in excess of R 10,000. An- 
onymous . . . Ind. Jur. O. S. 58 

Gooroo Dass Roy v. Gholam Mowlah 

Marsh. 24 : 1 Hay 103 

49 . r Appeal as to portion of 

property — Portion under R10, 000. An appeal to 
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APPEAL TO PRIVY COUNCIL —contd, 

1. CASES IN WHICH APPEAL LIES OR NOT 
—canid, 

(d) Valuation of Appeal — contd. 

the Privy Council involving a question of demand 
respecting property which on the whole is of the 
value of more than B 10,000 is admissible, although 
the portion of the property to which the appeal 
relates is below that value, Onookoop Chundeb 
Mukbrjeb v. Pebtab Chundeb Paul 

8 W. B. Mis. 4 

50. Undervaluation of suit, 

omission to object to. Where a defendant, 
having the means of proving the real value of pro- 
perty, made no objection to the plaintiff’s under- 
valuation, and also herself in special appeal know- 
ingly undervalued the property by valuing the 
subject-matter at E675 : — Held, that she could not 
be heard, to represent the real value of the property 
...to' be over E 10,000 for the purpose of securing 
admission for an appeal to Her Majesty in Council, 
In the matter of Bhuggobutty Deijia 

14 W. R. 62 

■ 51. — - Decision to govern other 

similar suits by same party —Subject- mailer 
of suit- . : below-' -wppmldbb value— Practice— Leave 
to appeal. Leave’ to appeal-. to the Privy Council 
granted, where 'the’ appeal, - though- valued at less- 
than 1110,000, involved indirectly questions re. 
spec ting property of the value of EiO ODD, inasmuch. 
ns the judgment of the High Court would govern 
the deebkm in other suits which, the plaintiff in- 
tended to bring on precisely the same grounds, 
and an iv* pent of which precisely the same questions 
would arise as had arisen in the suit sought; to be 
appealed. Axaxda Chaxdka Bose v. Bkouoh- 
tox ' 9B.L.E, 428 

52. — -—Conflicting claims to waters 

of flowing stream — Court Fees Act , 1870 , 
/>, 7. In aseeit lining whether or not there ought to 
he an appeal to the Privy Council, the High Court 
has only to look at the value of the question at issue 
in the litigation. In a case of conflicting; claims 
with regard to the waters of a flowing stream, the . 
matter at Issue, so far as regarded the applicant, 
having been to have her lands irrigated in the way 
she churned, the value of that matter, according to 
8. 7 of the Court Fees Act, VI I of 187 h was held to 
be the extent to which her interests would be de- 
teriorated if that right could not be established, 
Ainas Roger v. Lcteefa . 18W.R 21 

■ 53 , — — — Appeal as to portion of 
property— Letters Patent, cl 39. The High 
Court refused, under s. 39 of the Charter, to open so 
wide a door to appeal as to allow it in a case in- 
volving less than EIO, 000, only because the whole 
property which would be reduced In value in the 
event of the appeal proving successful was worth 
not less than B 10,000. In the matter of the 
petition of Bsednats Sahoo. Rebdnath Sahoo 
V. Go pee Sahoo . . . 19 W, R. 191 


APPEAL TO PRIVY COUNCIL- mnttl. 

L CASES IN WHICH APPEAL LIES OR NOT 
■■-contd * . 

(d) Valuation of Appeal— contd, 

54. — Proof of real value of pro- 

perty in suit where stamp duty has been 
paid on a less amount, — \\ here t he nut was one 
in which the stamp originally paid: was upon an 
amount very much less than R 10,000, and tho 
whole course of the litigation, and the. stumps .paid’ ; 
throughout had reference to that valuation, though 
the property was really of the value of RllUMifl, 
the Court, upon the strength of a former decision 
in the Privy Council Department, refined the ap- 
plication for leave to appeal to Her Majesty j« 
Council. Queers: Can the mere payment of a 
stamp calculated on an undervaluation with re- ’ 
feren.ee to the rule in Act XXVI of !$tv7, Schedule, 
Art. 11, note (a), be treated as of itself a fraud which, 
ispo facto, depmtv a, tuny of his right of appeal ? 
Lekhraj Roy r. Kanhya Singh IS W, R, 494.. 

On a petition to the Privy Council in the same 
ease for leave to appeal, it was held that a, party 
who, in observance of t he rules of valuation pre- 
scribed by the stamp law ’ of the country in which, 
he sues, has paid stamp duty upon a sum lower than 
the appealable amount, is not thereby precluded 
from obtaining leave from the Courts of that coun- 
try to appeal to Her Majesty in Council, if he can 
show that the value* of the property in dispute does 
reach tin* appealable amount. LiiKiiiLW Roy r. 
Kanbya Singh . . L. R. 1 1. A. SIT 

55. - Decree indirectly involv- 

ing question of title to property over 
R 10,000. Three different plaint ill-, churning, 
through the same original title to be the owners of 
a certain, medial, sued the same defendant in sepa- 
rate suits for possession, and for the mesne profits of 
their respective shares. The defence rained being 
the same in each case, the suits were heard to- 
gether, the result being that in both the lower 
Courts and in the High Court the plaint ills ob- 
tained a decree for i heir claims. The nj-gregat e value 
of the three suits amounted to more than R 10,000, 
though the value of each suit was under that sum. 
The defendant applied, to be allowed to appeal in 
each case to Her Majesty in Council. Held, that 
he was entitled to have each of the three cases ad- 
mitted under the second clause of s. 500 of Act. X 
of 1877, ms the decree in cacti ease involved in- 
directly a question of title to property of the amount 
or value of E 10,005. Asiianulla t\ Kakoona- 
MOYI ChOWDHR Y, Romxi Cll O W jPHIi A NI V, K I8HKN 
Gobind Das . . . 4 C. L. R. 125 

56. — — Concurrent decision on 

facts — Grounds of appeal — Act VI of 1874, 8.5. 
Where there were two concurrent decisions on 
facts, an application to appeal to the Privy Coun- 
cil was refused ; the right of appeal from a decision 
of the High Court cm, its Appellate Side, simply on 
the ground that the subject-matter of the suit was* 
above B 10,000, having been taken away by Act VI 
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h CASES IN WHICH APPEAL LIES OR NOT j l CASES IN WHICH APPEAL LIES OR NOT 
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(d) Valuation of Appeal —contd. 

of 1874, s. 5. In the matter of the j petition of 
Feda Hossein- . ; I. XL R. 1 Calc. 431 

57. . Appeal in two suits to- 

gether over appealable value — Civil Proce- 
dure Code ( Act X of 1877), $. 596. A and B pur- 
chased the same properties deriving title through 
different persons. The value of the properties with 
mesne profits was over R 10,000. B granted two 
patni leases of the properties to different persons. 
A was therefore obliged to bring two suits for the 
recovery of the properties, and the value of the sub- 
ject-matter in each suit was less than R 10,000. 
Held, that an appeal would lie to the Privy Council. 
JOOGULKISHORE V. JOTENDRO MOHUN TaGORE 

I. L. R. 8 Calc. 210 


58. 

under appealable 


Question of law in suit 
value — Amount under 


£10,000 — Civil Procedure Code ( Act XIV of 
1882), ss. 595, 596, 600. Leave to appeal to Her 
Majesty in Council granted in one of six suits 
directed to be heard together, although the amount 
involved in such suit was under the appealable 
value ; there being an important question of law, 
which did not arise in the five other suits, the suit, 
however, involving other questions of .law common 
to all the six suits ; such suits having been, by agree- 
ment of counsel, heard upon the same evidence, and 
concluded by the same judgment ; five of such suits 
being appealable as of right, and the aggregate 
amount in the six suits being considerably more than 
the appealable value. Byjnath v. Graham 

I. L. R. 11 Calc. 740 

59, - - Appealable value— Suit for 

restitution of conjugal rights— Valuation 
of Suit — Suit conducted up to appeal as if properly 
valued — Jurisdiction — Consent of parties. A suit 
for restitution of conjugal rights is not one to which 
any special money- value can be attached for the pur- 
poses of jurisdiction. Golam Rahman v. Fatima 
Bibi, I. L. R. 13 Calc. 232, followed. Held, there- 
fore, that no appeal lay as of right to Her Majesty in 
Council in such a suit, although the suit had been 
valued at.R25,000, and that valuation had been 
relied on by the defendant, who had appealed to the 
High Court from the decision of the first Court 
which had gone against him. Mowla Newaz v. 
Sajidttnnissa Bibi I. L. R. 18 Calc. 378 

60, Value |j^of the subject- 

matter of the suit— Civil Procedure Code, 
s. 559 — Madras Civil Courts Act (. Madras Act 
III of 1873), s. 14. The Civil Courts Act (Madras 
Act III of 1873) does not control the construction of 
Civil Procedure Code, s. 596, and under that section 
the real market-value of the matter in dispute is 
the - test as to whether or not an appeal lies to the 
Privy Council. Pichayee v. Sivagami 

I. L. R. 15 Mad. 237 


id) Valuation of Appeal— contd. 


, . Value of property affected 

by decree— Civil Procedure Code , 1882, s. 596 . 
In ^ an application for leave to appeal to Her 
Majesty m Council the value of the property 
ostensibly affected by the decree sought to be ap- 
pealed j was below R 10,000; but it appeared that the 
suit in appeal in which the said decree had been 
passed was connected with another suit relating to 
the same property in which a decree had been pass- 
ed which was the subject of another similar appli- 
cation, and that the aggregate value of the two 
decrees was much above RIO, 000, and that it could 
not be known which of such decrees would affect 
which specific portion of the property in question. 
Held, that under the above circumstances the appli- 
cation under consideiation should be granted under 
the last paragraph of s. 596 of the Code of Civil 
Procedure. In the matter of the petition of Khava j a 
Muhammad Yusuf . I. L. R. 18 All. 196 

32. — - — - Burma Courts Act (XI of 

1889), s. 40 — Burma Civil Courts Act ( XVII 
of 1875), s. 49. — Probate and Administration 
Act (V of 1881), ss. 3 and 86 — Code of Civil 
Procedure , 1882, ss. 595 and 614. No appeal lies 
to the High Court from a final decree passed by the 
Recorder of Rangoon in the exercise of Original Civil 
Jurisdiction, where the value of the subject- 
matter of the suit is above ten thousand rupees, 
hut an appeal lies to Her Majesty in Council. A 
decree passed by the Recorder of Rangoon, in a 
suit for grant of probate of a will, is a final decree 
, passed by him in the exercise of Original Civil 
| Jurisdiction. Essof Hasshim Dooply v. Fatima 
Bibi alias Mah Poh . I. L. R. 24 Calc. SO 

1C.W.N.8 
Order in execution of de- 


go 

**.* v^.vvw.uj.uja UJ. UC “ 

cree. An appeal lies to Her Majesty in Council 
from an order passed by the High Court in a case of 
execution of decree in which the amount involved 
exceeds R 10,000. Velaety Begum v. Rughonath 
Persad . , . B. L. R. Sup. Vol. 747 

2 Ind. Jut. N. S. 263 :8¥.E. 147 

64. — Execution of 

decree of Privy Council. An appeal will lie as of 
right from the order of a single Judge of the High 
Court as to execution of a decree of the Privy Coun- 
cil, where the property is over R 10,000. Leela- 
nand Singh v. Luckimpur Singh Bahadur 

5B.L.R.605 

Leelanand Singh v. Luckmessur Singh 

14 W. R. P. C. 23 

65, ' Pinal order passed on 

appeal by the High Court — Civil Procedure 
Code, 1877 , ss. 244, 595. An order passed on 
appeal by the High Court determining a question 
mentioned in s. 244 of Act X of 1887 is a final 
“ decree ” within the meaning of s. 595 of that Act* 
Held, therefore, where such an order involved a 
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APPEAL TO PRIVY COmZGXL—contd. 


APPEAL TO PRIVY COinSTOIL— cow/df. 


ij CASES IN WHICH APPEAL' LIES OR NOT 
— contd. 


1. CASES IN WHICH APPEAL LIES OR NOT 
— concld. 


( d ) Valuation of Appeal — conid. 


(d) Valuation of Appeal — concld . 


-claim or question relating to property of the value 
of upwards of ten thousand rupees, and reversed 
the decisions of the lower Courts, that, notwith- 
standing the value of the subject-matter of the suit 
in which the decree was made in the Court of first 
instance was less than that amount, such order was 
aj tpealable to Her Majesty in Council. Ram Kirpal 
Shukul v. Rup Kijab. . I. L. R. 3 All. 033 

00. Civil Procedure 

Cade, 596 — Appeal to His Majesty in Council — 
Decree involvin'. f indirectly some question respecting 
property of the value of ten thousand rupees or 
Upwards. When, as in s. 596 of the Code of 
Civil Procedure, it is laid down that, in order 
that an appeal may lie to His Majesty in Council, 
the decree to be appealed from must involve, 
directly, or indirectly, some claim or question to or 
respecting property of ten thousand rupees in 
value or upwards, the reference is to suits in exist- 
ence. it is not enough that the question decided by 
such decree is a question of title which may possibly 
affect the title' of. -persons, .who are not parties to 
the decree, to property not the subject-matter of the 
suit in -which the -decree was 'passed, and concerning 
the title to which property there is no litigation 
pending. Ha dim Krishen Das v. Itai Krtslm Chand , 

L L. R , 23 AIL 415 ; Banarsi Prasad v. Kashi 
Krishna Nam in, 1. L. R. 23 - All. 227 ; Mooff i 
Mohammad Uhdodla v. Baboo Mootechnnd , IMoo. 

1. A. ' 3fJ3 /-■ and Baboo Copal Ball Thakoor 
Tchtk Ch under Rat 7 Moo. I. A, 548, referred 
to. • Hanuman . -Prasad i\ Bj.iaow.ati Prasad 
( 1902) . . . L L. R. 24 All. 230 

07. — — — — * Valuation of j 

suit — i( Value of subject-matter of suit *’■ — Civil 
Prmedum Cf.de f 'Act XI V of 1882), s. 596—Gouri- 
fees A‘d (VII cf 1870). s. 7, d. VI id)— Value of 

•' ikt. relief sought. In a' : suit,- for an in ji -notion it is 
open to the applicant for leave to appeal to His 
Majesty in Council to show what the real value 
of the subject* matter of the suit is, notwithstand- 
ing the fact that for the -purpose?, of the Court-fees- 
Act (VII of 1870) the value of the suit was fixed 
at a sum less than the appealable amount. Haim 
Mohan Miss eh v. Subendra Narain ■ Singh 
( 1904) . . . L L. R. 31 Calc. 301 

08. — - — ■ — ^r— •• Cases : in which 

a ppeal l ics or not — Val nation of appeal — Value of the 
subject-matter of the suit — Decree involving question to 
property of appealable value — Claim for future mesne 
profits — Civil Procedure Code (Act XIV of 1882), 
s. 596- In a suit for possession of land and for 
mesne profits the plaintiffs obtained a decree in the 
first Court. They valued the land at R5,460 and 
in the proceedings in execution of the decree they 
put in a claim for mesne profits for over R30,OOG. 
The amount of the profits was not ascertained as the 
proceedings were stayed pending an appeal to the 


High Court, which was ultimately successful. The 
plaintiffs applied for leave to appeal to His Majesty 
in Council and swore that the mesne profits would 
amount to a sum exceeding R 10,000. Held , that 
the plaintiffs were entitled to take into account 
their claim for mesne profits with a view to ascer- 
taining whether the value of the matter in dispute 
reached the statutory amount of R 10,000, and 
that any way the decree involved, directly or 
indirectly, some claim or question to or respect- 
ing property of the value of R 10,000, within the mean- 
ing of s. 596 of the Code, and that in either view 
the plaintiffs were entitled to a certificate. Mohi- 
deen Hadjiar v. Pitchey, [ 1893] A. G. 193, referred 
to. Dalgleish v. Damodar Naraen Chowdhry 
(1906) . . I. L. R. 33 Calc. 1286 


2. PRACTICE AND PROCEDURE. 

(a) Leave to Appeal. 

1. — — Petition of appeal — Act VI 

of 1.874, ss. 5. 7, and 9 — Practice. The petition 

j of appeal to the Privy Council should distinctly 
I state what the substantial question of law is that 
it is proposed to submit to the Privy Council. Peti- 
tions on the Original Side should be signed by 
counsel and on the Appellate Side by counsel or a 
pleader. Au Abkar v. Abdul Latif Sbusbu 

12 Bom. 8 

2. Appeal presented without 
security bond-— Me of 7th December 1858. 
The High Court has no authority to receive a peti- 
tion of appeal to England tendered without the 
usual security bond duly registered, as provided 
by the 8th Rule of the 7th December IS58. Per- • 
shad Sein i\ Eajendka Kishore . 7 W. R. 338 

3. — Appeal in forma pauperis. 

An application to appeal to the Privy Council in 
forma \ pauperis may be made to the High Court on 
unstamped paper, and accompanied, by a certificate . 
of counsel that there is a reasonable ground of 
appeal ; the usual security for costs being given, 
and the costs, of translation deposited. ■ In the 
matter of the petition of Jo wad Ali . 8 W, R. 4 

4. — -- — ■ — — - — - — -*■■ Effect of, on right to 

I appeal to Privy Council : -without leave y Qticere •' 

| Whether the leave given by the Courts in India to 
I a party to sue in forma pauperis would enable him 
1 to prosecute the appeal to the Privy Council with- 
! out obtaining the leave of the Privy Council. 

| Munni Ram Awasty v. Sheo Churn Awasty 

7 W. R. p. C. 29 : 4 Moo. I. A. 114 

5. — — Ground for delay in apply - 

I ing — Ground for refusing to admit petition of 
| appeal. An application for permission to appeal to 
j the Privy Council was presented on the last day of 
i the six months allowed for such appeals, and with 
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APPEAL TO PRIVY COUNCIL —contd. 

2. PRACTICE AND PR 0 CEDUR E — contd . 

(a) Leave to Appeal — contd. 

it was deposited, not the sum which had been esti- 
mated as the cost of translating, printing, and 
transmitting the record, but the estimate less the 
charges of printing ; nothing being deposited as the 
cost of transcription. The petition was accordingly 
refused. Held, that the petitioner had no right to 
amend the estimate made by the clerk of the Privy 
Council Department, still less to amend it in the 
way he did ; and that the plea of oversight was 
not sufficient to excuse him for non-compliance 
with the rules of Court or to admit his application 
beyond the prescribed time. In the matter of the 
: petition of Gour Shun Dass . 19 W. R. 305 

0 # Certificate — Civil Procedure Code 

(Act XIV of IS 82), ss. 595, 596 and 606 — Certificate 
where case is “ otherwise 55 fit for appeal. In consi- 
dering under what section of the Civil Procedure 
Code the certificate of fitness was given by the 
Court, it is the certificate itself which has to be 
looked at, and not the order for the certificate. In 
granting a certificate under s. 600, Civil Procedure 
Code, the Court must exercise its judicial discretion 
upon the matter. Unless the certificate upon which 
the leave to appeal is based is in such a form as to 
justify that leave, the Court must find that leave 
was . not properly given, and the appeal must be 
dismissed. Bandrsi Parshad v. Kashi Krishna 
Narciin, 5 C. W. N. 193 , referred to. Rad iia 
Krishn Das v. Rai Krishn Chand (1901) 

5 C. W. N. 689 
s.e. I. L. B. 23 All. 415 ; 

Ij. B. 28 I. A. 182 

7 . , Separate Suits— Valuation of 

appeal in three similar hut unconsolidated suits. 
Where an application for leave to appeal to the 
Privy Council is made in three separate suits, which 
are not consolidated, though the questions to be de- 
cided are the same in all of them, it is necessary to 
show that, in each of the suits, the amount or 
value of the matter in dispute in the appeal to the 
Privy Council is R 10,000 or upwards. Royal 
Insurance Co. v. Aehoy Coomar Dutt (1901) 

6 C. W. N. 41 

8 . — - ' Test — Application for leave to 

appeal — Companies Memorandum of Association Act 
(XII of IS 95), ss. 9 and 10 — Appeal against order 
passed under the Act — Test of pecuniary sufficiency 
or substantial question of law — Civil Procedure Code 
(Act XIV of 1882), ss. 594, 595 and 647— Case 
otherwise fit for appeal. A petition by a Company 
for the confirmation of a special resolution altering 
the Memorandum of Association was dismissed by 
the High Court. The Company desired to appeal 
to His Majesty in Council. Leave to appeal was 
opposed on three grounds : (1) that no appeal lay 
under the Memorandum of Association Act or 
Companies Act ; (2) that the pecuniary test was 
not satisfied ; (3) that there was no substantial 
question of law. Held, that the order dismiss- 
ing the petition was a “ decree ” within the 


APPEAL TO PRIVY COUNCIL— contd. 

2. PRACTICE AND PROCEDURE — contd. 

(a) Leave to Appeal — contd . 

definition of that term contained in s. 594 of the 
Code. Held, as to objections (2) and (3), that 
the only question was whether the case was a fit 
one for appeal to the King in Council, within the 
meaning of cl. (6) of s. 595. Held , further, that 
having regard to the fact that the commercial and 
financial position of the Company might be seri- 
ously affected by the questions at issue, and to the 
importance to Indian Companies generally of hav- 
ing such rights precisely defined, the case ought to 
be certified as a fit one for appeal to His Majesty 
in Council. Held, further, that the proceedings 
fell within Ch. XLV of the Civil Procedure Code. 
Bombay Burma Trading- Corporation, Ld. v. 
Dorabji Cursetji Shroff (1903) 

I. L. B. 27 Bom. 415 

9 . ^ Postponement ol legacy — 

Direction in will for postponement of payment 
until ' a later period than majority, effect 
of — Privy Council, leave to appeal to-— Civil 
Procedure Code (Act XIV of 1882), s. 
596 — Value of subject-matter. A question arose 
between an executor and a residuary legatee as to 
whether, under a will, the legatee was entitled to 
have the residue handed over to him on his at- 
taining majority, or whether such payment was 
not to be postponed until he reached the age of 
twenty- five, the executor in the meantime having 
a right to the income. The Court held that pay- 
ment should be made to the legatee on his attaining 
majority, and that the will conferred on the exe- 
cutor no right to the income. The executor ap- 
plied for leave to appeal to the Privy Council, and 
contended that the matter in dispute was of the 
value of RIO, 000, as required by s. 596 of the Civil 
Procedure Code, inasmuch as it involved the right 
to the whole fund. Held, refusing leave, that the 
subject-matter of the dispute was only the income 
and was not of the requisite value. The case had 
proceeded on the hypothesis that the executor held 
the corpus of the estate as a trustee, and the only 
question was as to the income. Husenbhoy 
Ahmedbhoy v. Ahmedbhoy Habibbhoy (1901) 

I. L. B. 20 Bom. 319 

10. — Practice — Appli- 

cation to High Court for certificate for leave to 
appeal to Privy Council — Grounds for refusal of leave . 
It is desirable that the High Court, in 
refusing a certificate for leave to appeal to His 
Majesty in Council, should state their reasons 
for refusing it. Venganath Swaroopathil Valia 
Nambidi v. Cherakunnath Nambiyathan Nam - 
budris Krishnan Nambudripad (1906) 

I. L. B. 29 Mad. 194 
s.e. L. R. 33 I. A. 67 
10 C. W. 3NT. £45 

11. — — — - Extension of 

time — Civil Procedure Code (Act XIV of 1882), 
s. 602 - — Appeal by special leave — Time for de- 
positing estimated cost. Although s. 602 oi 
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APPEAL TO PRIVY COUNCIL— could. 

2. PRACTICE AND PROCEDURE— contd. 

(a) Leave to Appeal — condd, 

the Civil Procedure Code only applies to a case 
where a certificate of leave to appeal to the ; 
Privy Council has been granted by the High j 
Court, it has been the invariable practice of 
the Calcutta High Court to treat that section as 
applying to cases where special leave has been 
granted by the Privy Council. The High Court has 
power to extend the time as provided by s. 602 of 
the Civil Procedure Code for depositing the esti- 
mated cost of translating, transcribing, indexing 
and transmitting to the Privy Council the record 
of a ease under appeal, but it ought not to do so 
without some cogent reason. Burjore and Bhawani 
Parshad v. Bhagana , I. L. R. 10 Calc, 557, fol- 
lowed. Jotindra Nath Chowdhury v. Peas anna 
Kumar Bannerjee Bahadur (1907) 

11C.W. JSL 1104 

12. Value of subject- 

matter of suit — Several suits tried together 
and dealt with on one judgment — Aggregate 
value— Civil Procedure Code ( Act XIV of 
IS 82), s. 596, A large number of suits were 
tried together and dealt with in the judgment 
both in the first Court and in the High Court, and 
leave to appeal to the Privy Council was granted 
in the cases where the amounts in dispute were over 
R 10.000 ; on application for leave to appeal in the 

. remaining cases : II eld, that inasmuch as, although 
if each ease were taken, separately, the value was- 
below B 10,000, yet, if taken collectively, the 
aggregate reached that amount and the cases were 
all dependent upon the same judgment, and the 
case fell within 8, 596 of the Code of Civil Procedure, 
leave to appeal should bo granted in each of the 
eases. Khajah AJianulla v. Karoonamoyi Chow - 
dhry, 4, C. L . It 125 ; Jmgulkishare v. Jotindra 
Mohun Tagore , L L, It 8 Oak. 210 ; and Byjnath 
v» Graham, 1. L. 11. 11 Calc, 740 , referred to. I)eo- 
narain Singh v. Guxi Singh (19071 

I. L. B. 34 Cale. 400 

13. — — — — - — — Leave to appeal — 

Final decree— Bengal Tenancy Act { VIII of 1885 ), 
s. 167— Remand order , when can he regarded a final 
decree— Civil Procedure Code (Act XIV of 1882), 
s. 595 . Where the cardinal point in a suit Was, 
whether notice under s. 167 of the Bengal 5 Tenancy 
Act to annul certain incumbrances was properly 
served or not, an order of the High Court holding 
that the notice had been properly served and re- 
manding the case to be tried out on the other issues, 
is a final decree and an appeal from the decree to the 
Privy Council would lie. Rahimbhoy Habihhoy v. 
Turner , I. L. R, 15 Bom , 155 , and Muzhar Hossein 
v. Bodha Bibi, I. L. R. 17 All. 112 , referred to. 
Ananda Gopal Gossain v. Nafar Chandra Pal 
Chowdhry (1908) , . 1. L. B. 85 Calc. 818 

s.c. 12 a W. IT. 545 


APPEAL TO PBIVY COUNCIL— contd. 

2. PRACTICE AND PRO CEBU R E — contd. 

( b ) Time for Appealing. 

14 . Calculation of period of limi- 

tation. In calculating the period of six months 
allowed for appealing to the Privy Council, the date 
on which the decree was pronounced or dated should 
be excluded. In the matter of the petition of 
Ramanoogea Narain . 13 W. B. P. C. 17 

15 . Power of Supreme Court 

to grant leave after expiration of time. The 
Supreme Court at Madras admitted an appeal to 
the Privy Council after the expiration of six months 
from an original decree. Held, t hat the Court was 
not authorized to grant such leave to appeal by the 

: Madras Charter of 1800. East India Company v. 
i Sykd Ally .... 7 Moo. I. A. 555 

18. Closing of Court for va- 

cation — Privy Council Rules. The High Court 
has no power to allow an appeal to Her Majesty in 
j Council when the petition is not presented within 
six calendar months from the date of the decree 
j com plained of. When, the si x men this cxj fired d ur- 
j mg the Durga Pooja vacation, and the petition of 
I appeal was presented on the first day the Court 
| resumed its sittings i—Hdd , that the petition was 
j too late, and leave could not.be given ter appeal, v 
Tamvaco v. Skinner . 1 B. L. B. O. C. ,89 

| 17. ~ — — — - ' If the period 

! within which an appeal is required by law to be 
■ filed expires while the High Court is closed' for the 
vacation, parties are allowed to file their petitions 
! of appeal on the first open day after the vacation. 
Lucemun Chitnder Singh v. Kale ecu urn Singh 

12 W. B. 293 

18. — — Time for appeal - 

mg — Civil Procedure Code, s. 599 — Limitation Act, 
s. 12, Sch, II, Art. 177— Period of limitation for 
admission of an appeal to Privy Council. On 
a petition for leave to appeal to the Privy Council 
presented on the 8th April, it appeared that the 
period of six months from the date of the decree to 
be appealed against had expired on the 23rd of 
March, if the time occupied by the petitioner in 

' getting a copy of the decree was to he computed 
in that period. Held, that the petition was barred 
by limitation. Per Curiam . It is not at all clear 
that the word “ ordinarily ” in s. 599 of the Code 
of Civil Procedure does not refer to the circumstan- 
. ces referred to in the second paragraph . of that 
section, viz., when the last day happens to be one 
on which the Coi rfc is closed. Lakshmanan v. Per- 
yasami . ' I. L. B. lOjMad. 878 

19. — — - — Beview, pendency of appli- 
cation for. When an application to review a 
judgment is rejected by the High Court, the six 

! months allowed for appeal to Her Majesty in Coun- 
cil run from the date of the judgment and not from 
that of the order rejecting the review. Souda- 
MINEE DOSSEE V. DHERA.T MAHATAB GRAND 

j B. L. B. Sup. Vol. 585 : 6 W. B, Mis. 102 
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APPEAL TO PRIVY COmSCII^-contd. 

2. PRACTICE AND PRO CE DURE — contd. 

(b) Time for Appealing — contd. 

20. Date of decree — Appeal from 

Vice- Admiralty Court of Bengal — Rule 35 of Vice- 
Admiralty Rules. By rule 35 of the rules respecting 
•appeals from the Vice- Admiralty Courts abroad, 
made and ordained by King William IV in Council, 
in pursuance of the Statute 2 Will. IV, in c. 51, all 
•appeals from the decrees of Vice-Admiralty Courts 
are to be asserted within fifteen days after the date 
of the decree. Held, that the words “ after the 
date of the decree 55 mean after the date when the 
■decree is pronounced by the Admiralty or Vice- 
Admiralty Court, as the case may be, not the date 
when the decree is reduced to writing and signed. 
On the 23rd July 1880, the High Court in its Appel- 
late Jurisdiction, modifying a decree of the High 
Court as a Court of Vice- Admiralty in a cause of 
damage by collision, referred it to the Registrar 
to assess the damages that had been incurred in 
reference to one of the ships, both of which were 
held to be in fault. The parties went, without pro- 
test, before the Registrar for that purpose, the 
impugnants also having taken out process tc com- 
pel the appearance of the promovents before him, 
and the damages were assessed with the consent 
of both parties at a certain amount. On the 2nd 
September 1880, a notice of appeal was given on 
behalf of the impugn ante, and was recorded as 
•asserted pursuant to rule 35 above referred to. 
Held, that the appeal was not within time, more than 
fifteen days having elapsed after the decree before 
the appeal was asserted. According to the law 
laid down in the Vice-Admiralty Courts, the pro- 
ceedings taken before the Registrar were themselves 
sufficient also to prevent an appeal as of right. The 
owners of the ship “ Brenhilda 55 v. The Bri- 
tish India Steam Navigation Company 

I. L. R. 7 Gale. 547 

21. Deposit of costs of appeal— 

Act VI of 1874, ss. S and 11, cl. b — Limitation 
Act , 1371, s. 5 — Closing of the Court — Deposit of 
money for expenses of appeal — Power of High 
Court to enlarge time. The petitioners had obtained 
a certificate on the 1st of September to appeal to 
Her Majesty in Council from a decision passed 
against them by the High Court on the 4th of May. 
Accordingly the period during which they were 
required to deposit the amount for the translation 
of the record, under s. 11, cl. (b), of Act VI of 1874, 
expired on the 4th of November. The offices of the 
Court re-opened after the vacation on the 23rd 
October, but the Benches did not begin to sit till 
the 16th November. On the last- mentioned date 
the petitioner brought in the money, and it was 
refused by the officer of the Court as being too late. 
Held, that it was rightly refused, and that the Court 
had no power to grant permission to deposit it after 
the prescribed time. In the matter of the petition 
•of Lalla Gopee Chund . I. Xi. R. 2 Calc. 128 

22. Act VI of 1874, s . 

.11 — Power to enlarge time — Practice. The re- 


AFFEAXi TO PRIVY CQTEJNTCrL — contd. 

2. PRACTICE AND PROCEDURE— co»id. 

(5) Time for Appealing— contd. 

quirements of s. 11, Act VI cf 1874, as to the deposit 
of costs, are not absolutely imperative. The Court 
has power in its discretion to modify them, and 
when the period for making the deposit expires on 
a day when the offices of the Court are closed, it is 
a reasonable exercise of that discretion to allow the 
deposit to be made on the day they re-open. In 
the matter of the petition of Sqorjmlkhi Koer 

I. Xj. R. 2 Calc. 272 

23. ; — Dismissal of appeal for 

default in deposit of security and in tran- 
scribing record — Act VI of 1374, ss. 11, 14, and 
15. On an application to stay proceedings in an 
appeal to the Privy Council, which had been pre- 
sented on 2nd July 1874 from a decision of the High 
Court on its Original Side, it appeared that no de- 
posit had been made by the appellant to defray the 
costs of transcribing, etc., as provided by s. 11, 
Act VI of 1874 ; that no steps had been taken to 
prosecute the appeal ; and that no security had been 
deposited for the costs of the respondent since the 
petition of appeal was presented. The Court 
granted a rule calling on the appellant to show 
cause why the proceedings on appeal should not be 
stayed, and, on his not appearing to show cause, 
ordered that the appeal should be struck off the 
file. Thakoor Kapilnath Sahai v. The Govern- 
ment . . . . I. Xi. R. 1 Calc. 142 

24. - — — _____ __ Failure to give 

security — Power to enlarge time — Act VI of 1374 , 
ss. 5 and 11. An intending appellant to the Privy 
Council, who held a certificate under Act VJ cf 1874 , 
s. 5, having failed to give the requisite security 
and deposit within the six weeks prescribed by s. 11, 
an order was passed to strike off his application to 
appeal. As, however, the defendant in the Court 
below who would have been respondent in the ap- 
peal, had filed an appeal under the Letters Patent, 
s. 15, against the grant of the certificate, the appli- 
cant contended that the six weeks would not begin 
to run until such appeal was finally disposed of. 
Held, that there was no ground for this contention, 
as the appeal did not operate as a stay of proceed- 
ings, nor remove the record to any other Court. 
Held, that the Court had no jurisdiction to enlarge 
the time specified in s. 11. Ftjneendro Der Roy 
Ktjt v. Jogendro Deb . . 23 W. R. 220 

25. Deposit of security — Civil 

Procedure Code, 1882, s. 602 — Extension of time 
for giving security. The time allowed by s. 602 
of the Civil Procedure Code for giving the security 
and making the deposit required by that section 
may be extended. Fazul-un-nissa Begum ' v. 
Mulo .... I. Xi. R. 6 AIL 250 

26. Extension of time 

for security in appeal — Civil Procedure Code 
( Act X of 1877), s. 602 . The words in s. 602 of 
Act Xof 1877, relating to the time within which 
security is to he given, are directory only ; and 
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TO PRIVY COUNCIL — contd. 

2. PRACTICE A TO PROCEDURE-^. 

(b) Time foe Appealing— cowfeZ. 

they are not to be departed from without 
cogent reason the Court from which the appeal is 
preferred has the right of extending the time. In 
this case a satisfaetory explanation having been 

W iin!-f de i k i y 5 gl T mg secm % un til after the 
e above section had expired 
Held, that the Court had rightly exercised disore- 
ex tending the time. In the matter of the 
ooorjmuJchi Koer, I. L. P. 2 Calc. 272 
Burjore v. Bhagana 
L * D. 10 Gale. 557 : L. R. 11 I. A. 7 

. ‘ — Enlargement of time for 

making deposit of costs of appeal — Time for 
appealing — Civil Procedure Code , ss. 600, 602. 
The Court may enlarge the time for making the 
deposit required by Civil Procedure Code, s. 602, 
ior cogent reasons under the rule in Burjore. v Bha~ 
gana, L. B. in. a. 7 : 1. L. P. 10 Calc. 557; but 
those reasons must be such as would lead the Court 
to believe that the party was diligent in due time to 
be prepared to lodge the deposit within the limited 
period, and that he was prevented from doing so 
not owing to absence and the difficulty of getting 
lunds, but owing to some circumstances accidental 
or otherwise oyer which he had no control, or owing 
to mistake which the Court would consider not 
““ ble or caused b y negligence. Rangasayt 
t. Mahalakshmahma . I. L. E. 14 Mad. 301 

Vbskatachalaji v. Mahal akshmamma 

X. Xi. E. 14 Mad. 392. note 

3r r;. Security for costs of re- 
spondent— -Civil Procedure Code (Act XIV of 
6 Jo and 610— -Bight of surety to dispute 
security bond notwithstanding admission 

tn t 5 i e admission of an 

I Majesty in Council under s. 603 of the 
i Oiyil J. rocedure, a surety is not precluded 

fr^ee U ? t!0mng th , e validit y o£ the security bond 
m execution proceedings, inasmuch as he was not a 
party to the order of the High Court. GWnl 
Hath Mukeejee v. Bejoy G ? ofal Mukeejee 

I. Xi. E. 26 Gale. 246 
70 , . 3 C. W. IT. 84 i 

/».- — — Appeal struck off for want 1 

otJW°\ eOU r'2 n ^n iv 9 Proce *ire Code (Act XIV 1 

18sf fill? l ■ 98 ’ £??' 600 ‘ A on the 8th September ' 
I 880 filed his petition of appeal to Her Majesty in i 

Council against a decree obtained against him bv * 

JS «85L On the ifth September 1 

P® 8 ';’ ^ s attorney received for approval from the » 
Registrar the ustfal draft notice calling upon R to 
show cause why the case was not a fit and proper 
one for appeal to Her Majesty in Council fthis draft 

fntbe p’ as . n , ever re£ «rned as approved or otherwise 
to the Registrar, and no further steps were taken tn 
prosecute the appeal. On the 1 st April 1886 B 
applied to have the appeal struck off for want of l! 

deT eC Mo°on\T ^ th ” hewas entitledtoT^o?! 
del. MoOfiAJEE POONJA V. VlSBANJEE VlS B N JEE f t 

I. Xi. E. 12 Gale. 658 ti 


APPEAL TO PRIVY COUTTCIL — contd. 

2. PRACTICE AND PROCEDURE — contd. 

(h) Time foe Appealing — concld. 

~ Delay in transmission of 
appeal— Power of High Court. Until a petition 
of appeal to the Privy Council presented to the 
High Court has been admitted and allowed, a 
party has no right of appeal to the Privy Council, 
it the petition is allowed to remain on the file of the 
Court, and is not prosecuted within a reasonable 
time, the Court has power to order its removal from 
the hie. Goeardhan Baemono v. Mano Bibx 

3 B. L. _R O < C 126 i . S. C. on appeal 
5 B. L. R, 78 : 14 W. R. Q. c. 34 

81 — . Appeal admitted after time 

—Power to reject appeal In a case where the 
P eriod " r , lth ; n which an application for leave to a?> 
peal to England expired during the Dusserah vaca- 
tmn, and the application was presented on the first 
dap ot the Com t sitting after rhe vacation, when 
though notice was served under the rules,— no cause 
being shown to the contrary,- the appeal was ad- 
mitted and the applicant allowed to incur larg * costs 
for translation and transcription, and the' record 
w 1 as neariyreadv for transmission : — Held, that- the 
plea o.' limitation could not at this stage fie heard 

w* b f r n° t] T ad ? i ^ ion of the appeal, and that the 
High Court was bound to allow it to go on, subject 
to the orders of the Privy Council. Ra,j Kjshen 
Singhs. Hueo Soonduree Dass.ee 

15 W, R, 255 


82. - — Power of High Coiref 

consolidate appeals or admit time-expired 
appeals. The High Court has no power to consoli- 
date appeals to the Privy Council or to admit ap- 
peals to the Privy Council in cases in which the 

rSfnl° r a * n ? ppeal has ex P lre d ; such cor soli- 
dat-ion or admission cannot be made without the 
permission of the Privy Council. Pk A n Nath Row 
Crowd hey v. Kasheenath Chowdhey 
0 , r 2 W. M. Mis. 28 

. See Mahomed Mtjdshr v. Ram Lal Roy 
_ e W. R, Mis. 50 

0f Kigh Couvt to *e. 

sroie appeal. Alter an appeal to Her Majesty 
m Council has been dismissed for default, or for an v 
reason removed from the file of the HDh Oourf 
under the law or under the rules of the Court 'it is 
in the discretion of the High Court to , L 
appeal after the period of six months allowed for 
preferring such appeals has expired fn Z 
mitter of the petition of Radii a Bixodk Mlsser 

x *r\ T r i r> D. L. R. Sup. Vol, 730 

adha Binode Misser v, Krifamoyee Deb i a 

(Contra) Bolakun, In re . 6 w' R^Eis* 121 

84 .- — . } ; 

jor default in making deposit. * The^High Coiaf 

hrCouneJ! h rr lty * t0 a PP ea ^ to Her Majesty 
m Council, dismissed or struck oil the file for dZ 

fault in making deposit. In the matter of the peti- 
tion of Sreekant Roy . . 7 W. R. 74 
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APPEAL TO PRIVY C O UNCLE — contd. 

2. PRACTICE AND PROCEDURE — contd. 

(c) Miscellaneous Cases. 

35 . _ Papers forwarded with re- 
cord— ffeiiieit,, Where an application for review 
was rejected and no appeal to the Privy Council was 
filed against the order of rejection, papers filed with 
the application for review will not be forwarded 
with the record to the Privy Council on the appea 

fhownunv PtTKEEETODEM Mahomed Ahsan 
CHOWDHEY v . NaJTTMTOISSA CHOWDHEAIN 

2 B. L. E. A. C. 284 : 11 W. E. 145 

36. - Translation of account-books 
and papers —Costs. Where it was impossible to 
say whether certain account-books and papers were 
material or relevant, or even were part of the evb 
dence in the case, the High Court declined to put the 
appellant m an appeal to England to the expense of 
translating and transcribing them, but gave the re- 
spondent the option of translating them at his own 
expense, with a view to their being sent to England 
as an appendix to the record, leaving it to the Privv 
Council, in the event of the respondent being suc- 

make any order they pleased as to the 
costs of translation. In the matter of the petition of 
. liAj Co omar Baboo Deo ISTend Singh 

7 W. R. 90 

» Evidence Exhibit s marked for 

identification afterwards marked as “ admitted 
m both sides by Bench- Clerk-Certificate by 
Lourt as to the endorsement on exhibits— Record 
of appeal to the Privy Council In an applica- 
tion i or a certificate that a limited meaning should 
be placed upon endorsements made by the Bench 
Uerk or certain exhibits printed in the paper-book 
m a suit, which had gone on appeal to the Privy 
Council, the Court considering the reasons for the 
application to have arisen from the nature of the 
case and from the contentions on either side, left the 
matter to b e dealt with by their Lordships of the 
Judicial Committee, at the same time directing its 
order tc be forwarded to the Privy Council. Rat- 
tan Koek v. Chotay Narain Singh 

I. L. R. 21 Gale. 476 
Translation of deeds. Razec.- 


sa- 


ui aeeas. Razee - 
namas and safeenamas, as well as security bonds, 
connected with appeals to England, need not 
it in English. Mahomed Tukee Chowdhry v. 
XjTjchmeput Singh Doogtjr . 7 W. R. 29>i 

J 9 : ~ Appeal, pendency of effect 

of —Legal dnsahdsty—. Right to sue. The pendency 
of an appeal to England does not put the party who, 

imdff 1 'r a #! a1 ’ ls the ownel ' oi ' estate 
undu a legal disability to bring a suit in that charac- 
ter against third parties. Peahlad Sen v. Bwen- 
dea ivi shore Singh 

2 B. L. E. P. C. Ill : 12 W. E. F. 0. 8 
, 4< p 7 Agreement not to appeal— 

f-nrTTu 0 T' V pr ° ceedin « s - Where an appeal 
u p e e n ed contrary to an agreement not to appeal, 
application to stay the proceedings should be made 
I*, ";,!* for hearing. Amir Am 

v - Aoee . . 0 B. L. E. 480 


APPEAL TO PRIVY C O UN" CIL — contd. 

2. PRACTICE AND PROCEDURE — contd. 

(c) Miscellaneous Cases — contd. 

aDuen7? ertifleate ° f appeaI A certificate of 
appeal, given pursuant to ss. 595 ( c ) and 600 of the 
Civil Procedure Code, that the ca!se is a fit one for 

nj Va i Kl r Ra i a% Tasadd uk Rasul Khan v. 
Mamie Ohand , L. R. 30 I. J. 35, distinguished 
Webb v. Macfherson (1903) L. E, 30 I. a! 238 

n J^nf U ^ t& f° n r' Pmctice — 0rder ^fusing to 

XV of 1877 {Limitation), 
t P~ sufficient cause. ” On January 19, 1897, the 

f Snl° Ur I ref I IS r d admit an ap P eal from a decree 

°round b tha? a i l Judge,d ? ted June 25 > I894 ’ on th ® 
ground that delay mainly attributed to filing an 

appeal in the wrong Court through an alleged e?ror, 

m its valuation was not, under all the circumstances 

within CI dfe ° aUSe - f °J n0t a PP ealin S in due time 
within the meaning of s . 5 of the Limitation Act 

°i ? ed ’ tllat tbis order could not be 

if aside un * ess shown to be wrong, however serious 

7L° 0nse T ? Uences may have been - Bam Naeain 
Joshi v. Parmeswae Narain Mahta (1902) 

L. E. 30 I. A. 20 : 
s.e. I. L. E. 30 Calc. 809 

7 f Application on fresh material— Reve- 
nue Sale Law Act XI of 1859), s. 53— Purchase 
at execution sale-PurchLe at ■ revenue fak-T- 
cumbrances Debtor and Creditor-Practice. An es- 
tate was purchased at a revenue sale by a Demon 
who had purchased the same at an execution sale 
befoie the revenue sale took place, but after default 

occurred m the payment of revenue. Held, that the 

meTnimr nf 7 « P T sbas | > b y a Proprietor within the 
| “ U1 ° of s ‘ f 3 of , tbe Revenue Sale Law, and the 

; v er p t0 ° i sub A eot 40 incumbrances. Abdool 

! Ha ! 1 \ Ramdas Coondoo, I. L. R. 4 Calc. 707 
I referred to. Where a debtor assigned to his’ 

; utter m f ] dt ' 5t ‘ ! i U + 0 tG him by a third Person and the 
le 110 attcm r t t0 recover any portion of it : 
Held upon accounts taken between them, that the 
creditor was rightly debited with the amount of 
the debt. In this case the Judicial Committee 
had, upon the application of the respondent, de- 
ferred giving judgment in order that the parties 
might have an opportunity of further considering 
and arguing (and upon fresh materials, if available! 
a point which was raised by the appellant for the 
hist time before the Judicial -Committee. There 
was a fresh hearing on that point in consequence. 
&YAMA Kumari V. Rameswar Singh (1904) 

8 C. W. M", 786 

4*. — Review of judgment— Appeal from 

wder granting review-Gromids of appeal 
When an application for review of judgment has 
been granted for <fi any other sufficient reason,” the 
sufficiency or otherwise of the reason for granting it 
7f°T t J of a l )pcal "'ithin the meaning” of 
S f J! 10 9 0t e , of Cml Brocedure. Per R ichahd, 
/.-But the iact that the Court-fee on the plaint, at 
first held to be inadequate, is afterwards found to be 



APPEAL TO PRIVY COHN OIL — contd. ' | APPEAL TO PRIVY C CURT OIL— contd* 

2, PRACTICE AND PROCEDURE— condd. 

(c) Miscellaneous Cases — condd. 

•sufficient is a good ground for granting a review of 
judgment. Ali Akbar v. Khurshed Ali (1905) 

I. L. R. 27 All. 695 


Competency — Tower of Local Court 


to admit appeal — Question of competency left open 
by local Court-— Objection at hearing — Dismissal 
of appeal— Value of appeal — Action for injunction 
against infringement of trade mark. Where the 
Local Statutes contemplate that appeals to the 
Privy Council shall be allowed to lie on the local 
Court satisfying itself as to its competency and the 
local Court in its order in one case expressly left 
the question of competency open: Held, by the 
Judicial Committee, that the appeal was not com- 
petent. Gillett Company v. Lumsden (1905) 

; 10 C. W. NT. 7 

46. ■ “ Interested in the result of appeal ” 


— Where defendants have been exonerated and 
there is no appeal against that portion of the 
decree , they cannot be brought on the record 
under s. 559 . A party, who is not made a re- 
spondent in an appeal, is not “ interested in the 
result of the appeal ” within the meaning if s. 
559 of the Code of Civil Procedure, unless the 
decree sought tc be obtained against the respondents 
in the appeal would have the effect of prejudicing 
him in some way or other. The party sought to be 
made a respondent in the appeal under s. 559 must 
be shown to he interested in the result of the appeal 
before he is brought on the record, and the interest 
he may acquire as a result of being added as a respon- 
dent, will not suffice. Where a defendant has been 
•exonerated and there is no appeal against so much 
of the decree as exonerates him, no decree can be 
passed against him in an appeal by any other party 
as he is not a party to the appeal and cannot be 
said to be interested in the result of such appeal. 
Alma Ham v. Balhishen , I, L. R. 5 AU. 267, follo w- 
ed. Upendra Lai Mukerjeev. Girindra NathMulcer- 
jee, L L. R 25 Calc. 586, not followed. Subea- 
manian Chetty v. Veerabadran Chetty (1908) 

I. li. R. 31 Mad. 442 

3. STAY OP EXECUTION PENDING APPEAL. 

lj • — stay of execution before 

appeal admitted— Practice— -CmZ Procedure 
Code , 1882 \ ss. 60S and 608 . Where a petition 
for leave to appeal to the Privy Council from a 
decree of the fligh Court has been presented, the 
High Court may grant a stay cf execution of its 
decree, although the appeal has not yet been ad- 
mitted under s. 603 of the Civil Procedure Code 
(Act XIV of 1882). Janbai v. Sale Mahomed 
Jaeeerbhoy . .XL. R. 10 Bom, 10 

2 . Security against party in 

possession — Beng, Reg. XVI of 1797, s. 4. 
Within six months after decree and prior to the 
.admission of an appeal therefrom to England, the 


3. STAY OF EXECUTION PENDING APPEAL 
— contd . 

Sudder Court, on an ex- parte application without 
notice, issued an execution order putting the decree- 
holder in possession. This was done without call- 
ing for security as provided by s. 4, Bengal Regula- 
tion XVI of 1797'. The appellant, on the ad- 
mission of the appeal, applied to the Sudder Court 
for security from the party in possession pending 
the appeal, but that Court held that, as the decree - 
holder was in possession under an execution order 
which could not be appealed from, they had no 
power to interfere. On petition the Judicial Com- 
mittee, under the circumstances and on affidavit 
of waste, made an order declaring that it was com- 
petent to the Sudder Court to require security to 
be given for protection of the property pending 
the appeal, notwithstanding execution of the decree 
had issued, and gave permission to the appellant 
to apply to the Sudder Court with an intimation of 
that opinion. Jariutool Butool t\ Hoseinee 
Begum . . .10 Moo. I. A. 196 


3 , Beng. Reg. XVI of 

1797, s. 4. The plaintiff obtained a decree for 
possession of a zamindari, which was reversed on 
appeal by the High Court. The plaintiff then 
appealed to the Privy Council. Under such cir- 
cumstances, the High Court has no power, under s, 
4, Regulation XVI of 1897, to order security to be 
taken from the defendant (respondent) in the ap- 
peal to the Privy Council for the duo performance 
of such orders as the Privy Council may pass in 
the appeal, or to suspend the decree reversing the 
decision of the first Court. Nilkisbn Thakoor 
v . Beerchunder Thakooe Gossain 

2 W. R. Mis, 23 

4. — — The High Court 


cannot interfere to require security from a party 
who has formally been put in possession of the pro- 
perty in dispute in execution of a decree, where 
execution was taken out before an appeal to the 
Privy Council was preferred and admitted. Hijro 
SOONDUREE DeBIA V. STEVENSON 

5 W. E, Mis. 13 


Security— Failure : to 


security— Ben. Hey. XVI of 1797 , $. the 

case of an appeal to the Privy Council, the Court 
has no power, on failure of both parties to furnish 
security as required by s. 4, Regulation XVI of 
1797, to attach any property held by the appellant 
beyond that decree. Khoroo Labe i \ Kant Laix 

5 W. R. Mm 37 

Beng. Meg. XVI of 

1797. s. 4. When an appeal to the Privy Council 
has been admitted, all that the High Court can do 
is to proceed, under s. 4, Regulation XVI of 1797, 
to stay the execution of the decree, on the ap- 
pellant giving security for the due performance 
of the decree of the Privy Council. But the Court 
cannot continue an attachment of money made ' 
under Regulation ■ II of 1806 during the pendency 
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— contd. 

of the suit in the Zillah Court, after the decree of 
the Zillah Court has been reversed by the Hi^h 
Court on appeal. In re petition of Ramnath 
Chowdhry . . . 6 W. R. Mis. 17 

7. — ■ — In the ease of an 

appeal to the Privy Council, security to the extent 
of the whole sum decreed need not always be 
taken from the decree-holder. When security is 
taken for less than the full amount decreed, the 
decree-holder should be restrained from issuing 
process of execution with a view to realizing any 
sum in excess of the amount for which security 
is given. Uolxa v. Sumput Koonwar 

0 W. R. Mis. 82 

8 . ----- _ — The Zillah Court 

decreed a suit in plaintiff’s favour. On appeal the 
High Court reversed the judgment, and remanded 
the case, making no order as to the costs of the 
appeal. Against such remand an appeal was pre- 
ferred to Her Majesty in Council. The Zillah 
Court, however, . proceeded with the case, and 
eventually dismissed the whole suit, and the de- 
fendant applied to execute the decree for his costs. 
Held, that, m such circumstances, the High Court 

V nder s - 4 > Regulation XVI 
o 1/97 (the last- mentioned decree not having been 
appealed to it), to suspend execution of decree, or 
to direct the taking of security, in the mutter of 
the petition of Oxooroop Chtjnder Mookerjee 

6 W. R. Mis. 45 

- ?: « C " When an appellant 

to the Privy Council applies to the High Court to 
stay execution of the decree on giving security, and 
action is taken by the Court on such application, a 
Principal 7 ? udder Ameen has no authority, with- 
out the direction of the High Court to make an 
order on an application to execute the decree, 
though the judgment-debtor should have failed to 

D “ E Tw’iS 

Court. The High Court can, on cfuse" slfewif it 
quire security from a decree-holder who has been 
put m possession in execution of decree against 
which an appeal has been preferred to the Privy 
Council and is still pending. It is not imperative 
on the High Court, under such circumstances, to 
ake security from the decree-holder in possession, 
unless it be shewn that the party in possession is 
making waste, or is so embarrassed by debt that 
the estates are likely to be seized by creditors in 
satisfaction of their claims, or unless some other 
good cause be given. Sooraj Monee Payee v. 
Suddanund Mohapattur . 12 W R 298 

11 - 

A judgment-debtor who had been 


Widow's interest. 

. • . - . . oeen permitted to 

retain possession of disputed property pending an 

3 e . al t0 England, on furnishing security for mesne 
piohts and costs, deceased, and the widow offered 
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3. STAY OF EXECUTION PENDING APPEAL 
— contd. 

l^r life-interest in his estate as security. Held, 
uat, as her interest was only temporary, it could 
not be accepted as competent security. Phool 
ixoer alias Kanaya Koer v. Pabee Persatji) 

12 W. R. 187 

. Beng.Reg, XT I 

o/ 17U7,s ; 4. when an appeal is preferred to Her 
Majesty in Council from a decree of the Hhdi Court 
the security to be taken from the decree-holder 
must be regulated by s. 4, Regulation XVI of 1797; 
the practice being to calculate for an amount suffi- 
cient to meet the mesne profits which are to go to 
ms hands from the date of his obtaining possession 
;? xf P ro ^ a ^ e date of the eventual execution of 
the decree of the Privy Council, which period is 
generally taken to be three years. Ameeroonissa 
liHATOON V. PUNNE . .14 W. R. 361 

~ : - — : Bern. Reg. XVI of 

.*. 8 ' *; Application for decree-holder pending 
decision of appeal to the Privy Council to give seen- 
nty refused; Ainslie, J., following the Full Bench 
p , I “ the . c r a J e °f Bajkissen Singh, B. L. R. Sup. 
Vol. 605 ; 6 W R. Mis. Ill ; and Paul, J. (whilst 
declining to follow that ruling), considering the ap- 
plication premature, because merely put on the 
hie of the High Court without the appeal being 
submitted. Burra Lall v. Tee Court of Ward! 

16W.B. 289 


14.- 


TT . . -Sufficiency of seen- 

nty. The High Court having ordered a judgment- 
debtor, pending an appeal to the Privy Council, 
to furnish security ; within two months, lie put in a 
petition in the Zillah Court on the last day al- 
owed by the order, tendering a darpatni mehal as 
security and on the day following gave an un- 
registered security bond. The Judge rejected the 
Dona. Held, that the bond was not required to be 
registered until the security had been accepted ; 
and that the Judge should have directed an in- 
vestigation into the goodness and sufficiency or 
otherwise of the property tendered. Pxjxxe v. 
Ameerooxissa Khatoox . . 13 W S 41 

15.- 


, _ , . r, i 7, — — - The decree-holder 

(respondent to England) was required immediately 
to elect between furnishing security and drawing 

the sum deposited by the appellant on account of 

wasilat and costs, and (upon her failure to do so) 
allowing the appellant to obtain. a refund of the 
deposit upon giving the like security. A party 
who seeks to obtain security after the decree has 
been executed, must shew special circumstances 
(e.g., waste or improper dealing with the property) 
before the Court can grant such an order. Juggoo 
Lall Oopadhya v. Jankee Bibee 

17 W. R. 521 

, Z Beng. Reg. XVI of 

l<i>7, s 4. In a suit in which an appeal to the 
Privy Co unci from a decree of the High Court has 
been admitted and is still pending, the Court of ori- 
gmai jurisdiction which made the decree first ap- 
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pealed from has jurisdiction to issue execution. 
Although, as a general rule, the High Court will 
take security under s. 4, Regulation XVI of 1797? 
before allowing execution of a decree while there 
is an appeal to the Privy Council pending, yet the 
Court may, under certain circumstances, allow 
execution without taking security. Where the 
lower Court is informed that there has been an 
appeal to Her Majesty in Council from the decree 
which it is asked to execute, the lower Court should, 
in the exercise of its discretion, allow time to the 
parties to apply to the High Court to stay execu- 
tion or to require security from the party left in 
possession, before issuing execution, unless it 
should see danger of the property being made away 
with in the interval. Loch, J., differed. Wise 
v . Rajkbishna Roy . B. L. R. Sup. Vol. 541 

8 W. R. Mis. 84 

17. _ Bang. Reg. XVI of 

1797, s . 4. The plaintiff obtained a decree for pos- 
session of part of a zamindari in the Court below, 
and in execution obtained possession on giving 
security. On appeal by the defendants to the 
High Court, the decree was reversed and restitu- 
tion ordered. Plaintiff then appealed to the Privy 
Council, and applied to the High Court to he left in 
possession upon his former security. Held, that s. 

4, Regulation XVI of 1797, did not apply, and the 
plaintiff was not entitled either to keep possession 
or to require the defendants to give security; but 
the defendants were entitled to restitution of the 
property without security, whether the judgment of 
the High Court ordered restitution or not : but 
that it was within the discretion of the Court to call 
upon the defendants to give security for costs, if 
any, awarded by the decree of reversal. In the 
matter of the petition of Eajrissen Singh 

B. 1a, II. Sup. Vol. 605 : 6 W. R, Mis. Ill 

18. — — Beng. Beg. XVI of 

1797, s. 4. The plaintiffs, in execution of a decree, 
which had been affirmed by the High Court on ap- 
peal, obtained possession of the land decreed, and 
realized their costs. The defendant afterwards 
filed an appeal to the Privy Council against the 
decree of the High Court. After admission of the 
appeal, he applied that the plaintiffs might be 
called upon to furnish security. Held, that under 
6. 4, Regulation XVI of 1797, the application could 
not be entertained. Joynarain Patter v. Res- 
sick Momrer Banerjee 

B. L. R. Sup. Vol. 744 :8W.R. 144 

19 # — — Order for security to be 

furnished by respondent in Privy Council 
— Order made after decree appealed against-— Lia- 
bility for mesne profits of persons giving security — 
Civil Procedure Code , s. 60S— Revocation of surety 
— Contract Act (IX of 1872), s. 103 — Construc- 
tion of security bond . The present plaintiff 
purchased land brought to sale in execution of a 
decree, and was put in possession. The sale was 
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set aside by the High Court, and the purchaser 
was ousted. He preferred an appeal to the Privy 
Council, and the High Court directed that security 
be given for the mesne profits and the due delivery 
of the property without waste in the event of the 
appeal being successful. The present defendants 
furnished security, and executed, a document un- 
der which the plaintiff, who had succeeded in the 
Privy Council, now sued to enforce his rights. It 
appeared that after the date of the instrument 
abovementioned a payment was made from the 
income of the property in satisfaction of a decree 
obtained by the zamindar against the present 
plaintiff for arrears of poruppu previously accrued 
due. Held, (i) that the order of the High Court 
requiring security to be furnished was not ultra 
vires, and that the instrument abovementioned 
was enforceable ; (ii) that the defendants, who had. 
given no personal guarantee, were not competent 
to put an end to the security under the provisions 
of the Contract Act relating to revocation of a 
surety ; (iii) that on the right construction of the 
instrument the period for the profits of which the 
defendants were chargeable was that between the 
date of the instrument and. the date of the decision 
of the Privy Council ; (iv) that the defendants 
should be credited with the amount paid in 
satisfaction of the decree for poruppu . Nara- 
yanan Chetti v . Arenaoheleam Chetti 

I. L. R. 19 Mad. 140 

_ SO. Security by party in posses- 

sion — Mad. Reg. VIII of 1818 . After an appeal 
had been asserted from a decree of the Sudder 
Court at Madras, the appellant applied to that Court 
under s. 4, Regulation VIII of 1818, and the Circular 
Order of the 21st September 1826, for an order 
calling on the respondents, who had been in posses- 
sion of the estates in dispute before the institution 
of the suit, to give security as prescribed by that 
Regulation. The Sudder Court refused the ap- 
plication as not being within the provisions of the 
Regulation. On petition the Judicial Committee 
declined to interfere, as there was no allegation of 
waste by the respondents in the petition. Q-uatiriz : 
Whether there was any jurisdiction in the Judicial 
Committee, under s. 4 of Madras Regulation VIII 
of IS 18, to call for security from the respondent 
when put in possession. Nagaletciimee Ummal 
v . Gopoo Nadabaja Chetty 

6 Moo. I. A. 300 

21 % — Procedure where decree - 

holder attempts to execute it. Procedure 
where there is an order of Court to stay the exe- 
cution of a decree obtained by a party who has 
appealed to the Privy Council from another decree 
against himself, if the holder of the decree which is 
appealed against attempts to execute it. Dwarka- 
nath Roy v. Woomasoonderee Dassee 

14 W. R. 329 
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3/ STAY, OF EXECUTION PENDING APPEAL 
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22 . - 


Power of Civil Court in 


mofussil. A Civil Court in the mofussil has no 
power to stay execution in cases where an appeal 
has been made to the Privy Council against a decree 
of the High Court. Mtjttealatjmmal v. Chella- 
yammal - ... 5 Mad. 88 


P 23. 


Restoration 


of property 
pending appeal. The Court has power, under 
s. 608, Civil Procedure Code, to stay execution of 
a decree of the High Court in a suit subsequently 
appealed to Her Majesty in Council. Quaere: 
Where the Court has power to order restitution of 
possession of property already taken in execution 
of its own decree pending an appeal to the Privy 
Council Ashanulla v. Karoonamoyi Chowd- 
hry ; Rohini Chowdhrani v. Kishen Gobind 
Bass . . . 4 C. L. It. 125 


24. Civil Procedure Code ( Act XIV of 

IS 82), ss . 603 , 60S . An application for stay of 
execution under s. 608, Civil Procedure Code, 
cannot be granted before an appeal to the Privy 
Council is finally admitted under s. 603, Civil 
Procedure Code. Jarao Kumari v. Gopi Chand 
Bothra (1900) . . . 5 C.W.I, 562 


25. - — Stay of execution? of decree 'pending 

appeal — To what Court application should be made 
— Power of High Court to grant stay of execution up 
to determination of Privy Council appeal — Order 
of Judicial Committee granting stay of execution 
where High Court had not done so. Application for 
stay of execution of a decree pending an appeal to 
His Majesty in Council should always be made, in 
the first instance at any rate, to the Court in India 
which has ample power to deal with the matter ac- 
cording to the circumstances of the particular case, 
and has knowledge of details, which the Judicial 
Committee cannot possess on an interlocutory ap- 
plication. In this case the High Court were of 
opinion that they had no power to grant a stay of 
execution up to the determination of the appeal by 
the Privy Council, but their judgment showed that 
they thought it ought to be granted ; and the Judi- 
cial Committee allowed such a stay of execution 
upon terms. Vastjdeva Modeliar v. Sadagopa 
Modeliar (1906) . . I. L. R. 29 Mad. 379 

s.e. L. R. 33 I. A. 132 

4. EFFECT OF PRIVY COUNCIL DECREE 
OR ORDER. 


1. Effect of order of Privy 

Council dismissing suit on power of High 
Court to make orders in suit —Petition for 
the amendment of an order in Council dismissing 
a suit — Receiver’ s liability to account — Rights 
as between the Administrator-General and executors 
transferring estate to Mm , and the petitioner 
interested in the estate — Act II of 1874 , s. 31. 
A Court having appointed a receiver in a suit 
has authority, incidental to its jurisdiction, to 


APPEAL TO PRIVY COTX3NCIL — contd. 

4. EFFECT OF PRIVY COUNCIL DECREE 
OR ORDER — concld. 

order him to account, although the suit may be 
no longer pending. The estate is in its hands, and 
the receiver is its officer, and the dismissal of 
the suit by an Appellate Court does not alter that 
state of things. The original Court in such a case 
may permit parties interested to intervene on 
questions as to the accounts, and may deal with 
costs and other matters. In a suit by a plaintiff 
interested in the estate, wholly based on the alleged 
illegality of its transfer by the executors named 
in the will of a Hindu, to the Administrator-Gen- 
eral (Act II of 1874, s. 31), decrees were made by 
the High Court, Original and Appellate, in the 
plaintiff’s favour. The Judicial Committee, how- 
ever, held the transfer legal ; and the suit, brought 
against the Administrator- General and the exe- 
cutors as . co-defendants, was dismissed. Held, 
on the plaintiff’s petition for such modification of 
the order dismissing the suit as would maintain 
what had been ordered below relating to the accounts, 
thereby enabling the High Court to bring matters 
in dispute to an end, that there were no grounds 
for the amendment. Their Lordships’ opinion 
was that the High Court would not be deprived of 
any jurisdiction in that respect by the dismissal 
of the suit. If it should be necessary to the carrying 
out of the transfer that the Administrator- General 
should take proceedings, he could do so. To make 
orders upon the Court’s receiver was within its 
powers ; and either the receiver or the executors 
could be called to further account without the peti- 
tioner being met by the defence of prior adjudi- 
cation of the matter (s. 13 of the Code of Civil 
Procedure). In the matter of the petition of Pbem 
Lall Mullick. Administrator- General'' of 
Bengal v. Prem Lall Mulltck 

X L. R. 22 Calc. 1011 
L. R. 22 I. A. 203 

5. CRIMINAL CASES. 

1- - Right of appeal. No right of 

appeal to the Privy Council exists in any matter of 
criminal jurisdiction, and the High Court has no 
power to grant leave in such a case, hi the mat 
Gooroo Dass Roy . . 18 W. R. 

In the matter of Ameer Khan 

18 W. R. 407, note 

2. Case referred under s. 404, 

Criminal ^ Procedure Code, 1S69— Letters 

Patent , I860, s. 41. The High Court has no power 
under cl. 41 of the amended Letters Patent 
1865, to grant leave to appeal to Her Majesty in 
Council from an order made or decision given in a 
criminal case referred by a Magistrate under s, 404 
of the Code of Criminal Procedure. Reg. v, Reay 

7 Rom. Or. 77 

3. 


Question of law or practice — 

Ground for leave to appeal. In criminal", cases. 'the. 
High Court will not, in general, grant leave to ap~ 
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5. CRIMINAL CASES — concld. 

peal toy the. Privy Council, unless some important 
question of law or practice or jurisdiction is involv- 
ed. Considerations that guide the Court in grant- 
ing leave to appeal in such cases, stated ; and 
instances in which such leave has been granted, 
mentioned. Reg. v. Pestanji Dinsha 

10 Bom. 75 


4. - — — Penal Code ( Act 

Fof lS6Q), s. 124 A. The accused, who was the 
editor, proprietor, and publisher of the Kesari , 
newspaper, was charged under s. 124A of the Penal j 
Code (Act XLV of 1860) with exciting and at- 
tempting to excite feelings of disaffection to Gov- j 
ernment by the publication of certain articles, etc., | 
in the Kesari ^ in its issue of the loth June 1897. 
At the close of the Judge’s charge to the jury coun- 
sel for the first accused asked that the following 
points might be reserved for the decision of the 
Court under s. 434 of the Criminal Procedure Code 
(Act X of 1882), viz. : — (i) Whether the order for 
the prosecution was sufficient under s. 196 of the 
Criminal Procedure Code, (ii) Whether the High 
Court had power, in the absence of a sufficient 
order, to accept the commitment of the accused 
under s. 532 of the Criminal Procedure Code and to 
proceed with the trial, (iii) Whether the meaning 
given to the term “ disaffection 55 by the Judge 
in bis charge to the jury was correct. The Judge 
to reserve the above points. The first 
accused, having been convicted, applied to a Full 
Bench, under cl. 41 of the Letters Patent, 1865, for 
te that the case was a fit one for appeal to 
ivy Council. The points upon which he 
to appeal were those which his counsel at : 
close of the trial asked the J udge to reserve as ! 
above stated. The Full Bench refused to grant the 
certificate. Queen- Empress v. Bal Gangadhae 
te-AK . . . I. L. R. 22 Bom. 112 j 

ARANCE. 
default in— 

See Appeal-Default in Appearance. 

See Civil Procedure Code, 1882, ss. 

98, 99(1859, 3.110). 

See Civil Procedure Code, s. 99. 

I. L. R. 26 Bom. 201 

See Civil Procedure Code, ss. 102 and 
103. 

See Recognizance to Appear, 

I, L. R. 30 Gale. 107 

See Res Judicata — Judgments on Pre- * 
liminary Points. 

See Small Cause Court, Presidency 
Towns— Practice and Procedure. 

I. L. R. 1 Calc. 476 
sufficient to prevent es-parte de- 


avnUratir™ . f»— Appeal— .. Adjournment , 

mission Oi t 01 ' I)ls ™ usc d f or default — Pe-ad- 
Procedure Code (Act XIV of 

m 'ikZi2 56 \ 55 *' • An a PP Jioati °n by a counsel 
or pleader, who is instructed only to apply for 

is ^ nof an 

appearance withm the meaning of the Code 

stand 1 °°i U - re -,. WJlen “ such eircum- 

for delufti PP i eal 1S J?® “issed , the dismissal is one 

endure 1 5o6 oi , the Code of Civil Pro - 

ceaure, entitling the appellant to apply for re- 

558 0f tlleC °A 1 > Cooke V. 
i ne Equitable Coal Company, S C. IF AT ar> 

proved. Watson * Co/ vl : ,4 C. W. 

v A^rA V p^ a l ed ' « MSH Chandea Mukeejee 
v. ahara Prashad Mukekjee (1907) 

I. L. R. 34 Gale. 403 

APPELLANT. 

— death of— 

See Abatement of Suit — Appeals. 

I. L. R. 26 Bom. *597 
I. L. R. 25 All. 27 

See Appeal in Criminal Cases Peac- 

tice aND Procedure. 

I. L. R. 2 Bom. 564 
I. L. R. 19 Bom. 714 

See Appeal — Orders. 

I. L. R. 24 All. 532 

See Civil Procedure Code, 1882, s, 544. 

I. L. R. 27 Bom. 284 

See Limitation Act, 1877, art .173 

3 C. L. R. 440 

See Parties — Substitution of Parties 
—Appellants. 

X. L. R. 21 Bom. 102 
I- L. R. 20 Mad. 51 
I. L. R. 26 Bom. 317 

See Representative of deceased 

PERSONS. 

See Right of Appeal. 

I. L. R. 12 All. 200 
I. L. R. 22 Bom. 718 

— in Jail— 

See Appeal in Criminal Cases— Prac- 
tice and Procedure. 

I. L. E. 13 All. 171 


— poverty of— 

See Security for Costs— Appeals. 

18 W. E. 102 
I. Ii. E. 7 All. 542 
I. X.. E. 8 All. 203 
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APPELLANT 1 — concld. 

■ substitution of— 

See Privy Council, Practice of— Sub- 
stitution of Appellant. 

I. L. B. 17 Calc. 693 


APPELLATE COUBT. 


Col. 


APPELLATE COURT— contd. 

- errors affecting or not merits of' 

ease — 

See Civil Procedure Code, s. 244- 
Questions in Execution of Decree 

5 C. W. NT. 827 

power of— 

See Commissioner for taking Accounts 


1. General Duty of Appellate 

Courts ..... 542 

2. Exercise of Powers in various 

CASES — 

(a) General Cases . . 54G 

( b ) Special Cases . . . 54-8 

3. Evidence and Additional Evi- 

dence on Appeal . . . 554 


4. Rejection or Admission of Evi- 

dence Admitted or rejected 
by Court below — 

( а ) Unstamped Documents . 566 

(б) Valuation of Suit, error in 570 

5. Errors affecting op. not merits 

OF CASE ..... 574 

6. Interference with, and power to 

vary, order of lower Court ; . 586 

7. Objections taken for first time 

ON APPEAL — 

( а ) General Cases . . .592 

(б) Special Cases . . . 595 

See Appeal. 

See Appeal in Criminal Case. 

See Appeal to Privy Council. 

See Appeal in Criminal Case — Practice 
and Procedure. 

See Civil Procedure Code (Act XIV 
of 1882) . I. L. B. 38 Calc. 927 

See Execution of Decree — Stay of 
Execution . . 5 C. W. 3ST. 781 

I. L. B, 28 Calc. 734 

See Jurisdiction. 

I. L. B. 35 Calc. 434 

See Parties . I. L/B. 33 Calc, 425 
See Privy Council, Practice of. 

See Remand— Power of Remand, 

I. L. B. 23 Alt 167 

See Rioting . I. L. R. 33 Calc. 295 
See Special or Second Appeal. 

See Valuation of Suit — Appeals. 


5 C. W. ET. 692 

power of. on remand— 

See Remand . I. L. B. 34 Calc. 998 : 

power of, to make decree in 
respect of parties not appeal- 
ing— 

See Civil Procedure Code, s. 544. 

I. Xj. B. 27 Bom. 284 

See Civil Procedure Code, 1882, s. 544 
(1859, s. 337). 

See Joinder of Charges. 

5 C. W. 1ST. 866, 

— power of, to make order re- 
quiring security to keep the 
peace — 

See Recognizance to keep Peace — 
Magistrate with Powers of Appel- 
late Court. I. Xj. R. 29 Calc. 393 

See Security to keep ti-ie Peace. 

I. Xj. B. 30 Mad. 48; 
I. L. B. 35 Calc. 434 

— power of, to stay sale— 

See Execution of Decree. 

X. L. B. 34 Calc. 1037 

upsetting findings of fact by 

first Court— 

See Witness — Civil Cases — Considera- 
tion and Weight of Evidence. 

0 C. W. IX. 513 


1. general duty of appellate 

COURTS. 

1. High Court, practice of— 

Appeal on questions of fact— Credibility of wit- 
nesses. The High Court, sitting in appeal on ques- 
tions of fact, was guided by the same rules as those 
of the Privy Council when they sat upon motions for 
a rale for new trials from the old Supreme Court, 
The High Court, sitting in appeal, will not disturb a 
judgment upon a question as to the credibility of 
witnesses, unless it be manifestly clear, from the pro- 
babilities attached to certain circumstances in the 
case, that the Court was wrong in', the conclusion- 
drawn from such evidence. The High Courb, sit- 
ting in appeal, will look upon the decree of a Judge 
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APPELLATE COURT- 


DIGEST OE CASES. 


-I contd . 


1. GENERAL DUTY OE APPELLATE COURTS 
— contd , 

as to facts in the same light as the verdict of a iury, 
and ; though some of the reasons given for the con- 
clusion arrived at be erroneous, the High Court in 
appeal will not say that the decree is "against the 
weight of evidence, it sufficient reason for such 

Mmt e =t tl n remam ' H beeala ll Chtjckerbuttv v. 
Mohesh Chtjxdee Ghosaxjl . 1 Hyde 105 

2 ; : Privy Council, practice of 

■—Appeal on questions of fact. The rule of the 
1 rivy Council not to disturb a judgment of a Court 
m India upon a question of fact, unless it is clear 
xrom the probabilities of the case that the judgment 
is wrong, however necessary as regards a Court of 
Appeal far removed from India, would hardly be | 
extended as one equally necessary and applicable 
with the same strictness to a Court of Appeal in 
India. Saroda Soondery v. Tihcowry Ntjkdy 

1 Hyde 223 

_.®r 7 — Question of fact, ground for 

disturbing finding on. Held, on examination 
of the evidence, that the lower Appellate Court 
ought not to have disturbed the distinct finding of 
the lower Court, as it had, upon what appeared to 
be mere conjecture. Lal Mahomed Bxpari v 
Shoila Bewa . . . 11 C. L. B. 104 


APPELLATE COURT-coaid. 

1. GENERAL DUTY OE APPELLATE COURTS 
— contd. 

Appellate Court is not at liberty to say that it dis- 

DaZ 6 v ^ With0Ut stati “§ reasons! Hovmo 
-Dassee V . Sreekisseh Nundy . 14 w. B. 58 


• ~-u 7 ~ — ^ urisdiction where appeal 

is barred When an appeal is barred by law, an 
Appellate Court cannot interfere in any matter 
legitimately arising out of the case, unless there is 
want of jurisdiction. Kuhvm Chand Koleeah v 
Huree Mohttk Ghose . 2 W. B. Mis. 45 

P : Presumption of correctness 
of judgment appealed from -Duty of Judge. 

of a Ppeal is not in the position of an 
arbitrator who has to look at the evidence on both 
sides and determine which is preferable. He has to 
deal with the decision of a properly constituted 
Court, which, if not shown to be erroneous, ought to 
be affirmed, Shetabd.ee Biswas v. Molamdee 
Mu^dul . . . 25 W. B. 30 

— Presumption as to facts I 
found by lower Comt^Onussion to file objec - I 
tions under Civil Procedure Code , s. 561, Where I 
18 ! f ‘7T ? f tl,e r ®P°^eut, the Appellate 1 

thl r-!fJ l f7 led t0 a00ept tile faots founc i by 

mZS h ° f fet ^stance as incontestably proved, j 
wZYw 7 USe the , res P° ndent has not filed any 
to fche decree under s. 5(31 of the I 
Code of Civil Procedure (Act XIV of 1S82) Bha I 
GOJ! v. Ba-puji ^ . . I. L. R. IS Bom. 75 | 

Heeisdaial Poramanick . . 2 Hay 12 i 


8 . 


been given to witnesses by the Court 

stance before which they have been ekmined! the 


5ideMce. Where a i7m^?pronouncet m 
opinion as to the authenticity of eerfcrin documents 
the lower Appellate Court must assume that he rm 
his duty and looked into each and every one of them 
before pronouncing such opinion. Ona question of 
simp e credit to be given to a witness! h TpXte 

sir sr r rtr • 

„ „ 25 W. R. 26 

CnSXSr . P0 °! HAL II £ |-||| 

questions of faetin Appeal In^Mlfn- 
questions of fact which turn entirelv mv f v i ^ 
given on the trial, the 

to consider whether the lower Court has c, n e to the 
same conclusion as that to which it should W 
come it it had originally heard the witnesses, but 
thl? to re r r 7 g the C ; CCkion ’ H o«ebt to lie satisfied 

riT im App f 3te should consider and 

decide il, although the vakil may omit to argue it! 
Dada valad Valli t, Bavasba VA1-.AI. K.tZi 
j 6 Bom. A. C. 9 

| meiJs o7evi 7 de?ce ty °fi J “ dg ® f to ! e f f®' 

[ of an Appellate Court to allow tho % rtieZ/thS 
pieade rs to submit the evidence to him at the hear! 

s!bmittod n rZ’ a “ d ‘° make Dpon the evidence so 
submitted e\eiy comment, and found upon it everv 

argument they may think necessary u. L j™ y 
Sahov * Gopal Ball . I0 W R 54 

versing decree- of suit by pf, Court 

mthoui examining defendants udlness j-lievermi 
of decree on appeal Where a Court of tiU in- 

witnesses for t?od S i t Necessary to examine mu-tain 
witnesses loi the defence, dismissed the suit, and th* 

lotver Appellate Court, disbelieving the evidence of 

aUmvedlSr ^ -VP defen ?° w! ‘ f> 

allowed the plaintiff’s appeal i—Held, that before 

afioried° thp 8 iZ 7 AppcIlate C °urt should have 
affoiacd the defendants an opportunity of supple- 

fct aZt C bv V ri° ne ! "! k ' h tllC ' y hBd m lie 
, * by the testimony of those witnesses 

whom that Court had declared it unnecessary to 
hear, and that the case must be regarded as one in 
which the first Court had refused to eZmine th! 
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APPELLATE COVRU-contd. 

1. GENERAL DUTY OP APPELLATE COURTS 
— concld. 

witnesses tendered by the defendants. The Court 
directed the first Court to examine the defendants’ 
witnesses, and having done so, to return their deposi- 
tions to the lower Appellate Court, which was to 
replace the appeal upon its file and dispose of it. 
Khuda Bakhsh v. Imam Ali Shah 

I. Xi. R. 9 AIL 339 

14 , Duty of Appellate Court to 

call the remaining witnesses before revers- 
ing the decree of first court— Dismissal of case 
in first Court without hearing all the witnesses. The 
Subordinate Judge, having heard all the witnesses 
for the plaintiff and some of the witnesses for the 
defendant, intimated that he did not consider it 
necessary for the defendant to call any more evi- 
dence. He then dismissed the suit. On appeal ty 
the plaintiff, the Judge, upon the recorded evi- 
dence, reversed the decree, and allowed the 
plaintiff’s claim. The defendant appealed to the 
High Court, contending that the lower Court ought 
not to have found against him without, allowing him 
an opportunity to call the witnesses whose' evidence 
had been dispensed with by the Subordinate Judge. 
Held (reversing the decree of the lower Appellate 
Court and remanding the case), that the lower Appel- 
late Court ought not to have reversed the decree of 
the first Court without allowing the defendant to 
give the evidence which the first Court declined to 
take. Arjun Ramchandra Shetkaepe v. Shan- 
kar VlSHRAM ShENVI GhURAYE 

X. Ij. R. 22 Rom, 253 

15. — Order of Appellate Court returning plaint 
for presentation to proper Court-Suits Valuation 
Act ( VII of 1887), s, 11. Where an Appellate Court 
makes an order returning a plaint for presentation 
to the proper Court, the Court of first instance 
having heard and decided the suit, it is the duty of 
the Appellate Court, under s. 11 of the Suits Valua- 
tion Act, 1887, first to find, and to record its reasons 
for so finding, whether the error in valuation com- 
plained of has prejudicially affected the disposal 
of the suit on the merits. Wahid-Ullah v. Kan- 
haya Lal (1902) . . I. Xu R. 25 All, 3L74 

IB.— Practice— Power to take notice of fads 
transpiring during pendency of appeal— Discretion. 
As a general rule a Court of Appeal in consider- 
ing the correctness of the judgment of the Court 
below will confine itself to the state of the case at 
the time such judgment was rendered, and will not 
take notice of any facts which may have arisen 
subsequently. But the Court will in exceptional 
cases depart from this rule, specially where by so 
doing it can shorten litigation and best attain the 
ends of justice. Plaintiff was given leave to amend 
ins plaint so as to adapt his case and prayers for 
relief to the new facts, the amendment not altering 
tjie nature of the case. Bam Bat an Sahtj v. Bishttn 
Chand (1907) . . . 11* C. W. 3ST. 732 
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APPELLATE COURT — contd. 

2. EXERCISE OE POWERS IX VARIOUS 1 
CASES. 

(a) General Cases. 

1. — - Discretion, exercise of— 

Discretion capriciously exercised- Error of Law . 
The discretion vested m a Court of Justice must he 
exercised m a sound and reasonable manner, and a 
capncious and unreasonable exercise of discretion 
on the part of a Court of first instance is an error in 
law which it is the duty of an Appellate Court to 
correct. Pendse v. Malse . 3 Bom. A. 0.04 

. * ~ . ’ “ 7~ ■ Appellate Court! s 

power to inter] ere with exercise of discretion. When 
an appeal £ gainst an order based on facts is given 
from a subordinate to a superior Court, the discre- 
tion vested m the former is absorbed in the latter, 
and it is the duty of + he superior Court to weigh 
the facts winch form the basis upon which the sub- 
ordinate Court proceeds and arrive au its own inde- 
col J c ^ US]on : and this is so notwithstanding 
that the subordinate Court exercised its discretion 
after a proper enquiry and due consideration of the 
facts put before it, and not capriciously or with 
prejudice. K Irani Ahmedttla v. Stjbabhat 

I. L. R. 8 Bom. 28 

~Z ” 7 7 — Costs — miscarriage 

or mistake. An Appellate Court will not interfere 
with the discretion ci a lower Court as to co ts 
unle. s satisfied that there has been some miscar- 
riage or mistake . Luchmun Bam Unooj v. 
Watson . . . W. R., 1864, 146 

Desaji Lakiimaji v. Bhavanidas Koeotamdas 
8 Rom. A. C. 100 
Kesha veam Krishna Joshi v. Bhavanji bin 
Babaji .... 8 Bom. A. G. 142 

Kapptjsvamiayyan v. Xanntjvayyitn 

1 Mad. 74 


4. 


Costs - 


— Action cn 

X?™ict for less than £1,000— Certificate 
0. Where, in an action 


contract . 

under Act. XXVI of 1864, 

in the High Court founded on contract, a verdict 
was found for the plaintiff for a sum less than 
R 1,090, and the Judge who tried the case awarded 
costs without certifying under s. 9, Act XXVI of 
1864, that the action was fit to be brought in the 
High Court: — IIeld 9 that the Court might supply 
the omission on appeal. Xobocoomar Bars v. 
Kewata Mug . . . 10 B. L. R. 358 

Kewata Mug p. Nobocoomar Doss 

19 W. R. 207 


5. 


~ — ; — Discretion of Judge 

—Refusal to admit appeal— Limitation. Where 
the law leaves a matter within the discretion of a 
Court, and the Court, after proper enquiry and 
due consideration, has exercised the discretion in a 
sound and reasonable manner, the High Court will 
not interfere with the conclusion arrived-, at,-. eyelet • 
though it would itself have arrived at a different 
conclusion. Consequently, -where a District Judge 

B 
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APPELLATE COURT — contd. 


APPELLATE COURT -contd. 


2. EXERCISE OF POWERS IN VARIOUS 
CASES — contd. 


2, EXERCISE OF POWERS IN VARIOUS 
CASES ~±-contd. 


(a) General Cases— concld. 


(b) Special Cases. 


aft at' du3 enquiry, refused to admit an appeal pre- 
sented after the time prescribed by the Statute of 
Limitations, the High Court would not interfere 
with his order. R anchor ji v. Lalltt 

, . , , J I. L. R. 6 Bom. 304 

8. — — 'Question of limitation— 

Append- B sued M and T for money due on a bond, 
and on the 27th April 1877 obtained a decree 
against T , the suit against M being dismissed. T 
applied for a review of judgment, and B also made 
a similar application. On the 25th May 1877 T' s 
application was granted, and on the 10th Ji ly 1877 
Bh was rejected. On the 29th June 1878, the 
Court re-heard the suit against T, and dismissed it. 
B appealed, making T and M respondents, and 
impugning in his memorandum of appeal the 
decree of the 27th April 1877 as well as that of the 
29th June 1878. The Appellate Court, assuming 
that the appeal was one from the decree of the 27th 
April 1877, preferred beyond time, admitted it after 
time, and after hearing the case on its merits, gave 
a decree against M, and dismissed the suit as 
regards T. Held , that the Appellate Court erred in 
assuming that the appeal was from the decree of 
the 27th April 1877, and that it was at liberty to 
admit it beyond time, the appeal being from the 
decree of the 29th June 1878, that decree being 
the one which had brought B before that Court as 
an appellant ; and that the Appellate Court was not 
competent, on an appeal from the decree of the 29th 
June 1878, to reconsider the merits of the case 
against M, the appeal from the decree of the 27th 
April 1877 being barred by limitation, and that 
decree and the decree of the 29th June 1878 being 
separate and distinct, and not appealable in one 
memorandum of appeal from the latter decree. 
Moti Bibi v. Bikanu . I. L. R. 2 AIL 772 

7, An Appellate Court 

can ipso mofu raise the question of limitation for 
the first time, where it appears on the face of 
the plaint that the suit is barred. Mozaffer Ally 
v . Gxrish Chandra .Das 

I. B. L. R. A. C. 25 ; 10 W. R. 71 


8.— Plaint, amendment of— -Appellate Court , 
power of , to allow amendment — Civil Procedure 
Code (Act XIV of 1882), ss. 53, 582. An Appellate 
Court has power, under s. 582 read with s. 53 of the 
Civil Procedure Code, to allow an amendment of 
the plaint. Where the object of an amendment of 
a plaint is merely to seek relief ancillary to the prin- 
cipal prayer of the plaint, such amendment does 
not alter the character of the suit. Ski/am Chand 
Koondoov. The Land Mortgage Bank of India, I. L. 
JR. 9 Calc. 695 3 Dhani Ram Shdha v. Bkagirath 
Shaha, I. L. R. 22 Calc. 692 » and Sieskamma 
v. Chenappa, I. L. R. 20 Mad. 467, referred to. 
Peary Mohan Mukherjee v. Narendra 
Krishna Mhkerjbe (1900) . 5 C. W. 3ST. 273 


9. Analogous eases — Joinder of 

causes — Cases in which evidence is similar. A; 
number of cases having been instituted against the 
same defendant, and relating to the same matter , 
the plaintiff in one of them applied to both the lower 
Courts to have them all tried together, pointing out 
particularly that the documentary evidence in one 
of the other eases was necessary and should be made 
use of in the trial of his case. This application was 
refused by the first Court, and the lower Appellate 
Court decided the case of the applicant upon evi- 
dence recorded with it, and disposed of the others as 
governed by that judgment. Held, that all the 
cases should have been tried together ; but as the 
Judge failed to comply with the application to do 
so, he should have tried each case separately on its 
merits. Nehal Singh v. Ali Ahmed 15 W. R. 110 


10. Oases in which 

evidence is similar. A Judge should not, without 
the consent of the parties, allow his judgment in one 
case to govern his decision in another even if the 
subject of dispute is of a similar nature and the evi- 
dence similar in character, when the parties are not 
the same and the subject-matter of the suit is dif- 
ferent. Soorendranauth Roy v. Pi rmanhnd 
Ghose ..... 15 W. R. 342 


IX, ... • Appeal — Ciml Prom dov e C de, 

1877-1882, s. 5 82 (Act XXIII of 1 61, s. 37)— 
“ Powers ” — “ Jutisdkti 8. 37 of Act XXIII 
of 1861 did not apply to eases where the subject 
which was being dealt with by the Court was not 
the actual appeal itself, and could not , therefore, be 
rightly treated a$ standing in an analogous position 
to that of the original suit itself ; and, further, that 
the same section had not the effect cf making s» 7 
of the same Act applicable ■ to cases where 'the': 
Appellate Court had passed an order under ss. 5 
and 6 dismissing the appeal. Senible : 'The word 
“powers 5 ’ in s. 37 of Act XXIII of 1.861 was not 
synonymous with, and did not comprehend, “ juris- 
diction.” Kalikrishna Chandra r. Harihar 
Checker butty 

1 B, L. R. A. C. 155 : IO WJ R. 160 


12. ~ - — ~ — — r — * — ~ Memorandum of. 

appeal— -Memorandum of appeal insufficiently 
stamped— Court Fees Act, ss. 6, 28 — Levy of 'Mdmp- •• 
duty. When a memorandum of appeal Ls iambi- 
ciently stamped, the deficient stamp-duty should be 
levied by the Appellate Court. Ch.ennap.pa v. 
Ragmen atha . . I. L. R. 15 Mad. 2 4 


13. •• — — — Civil Procedure 

Code , 1882 , , 5 . 543—Memwandum : of ia / ppeal. con- 
taining scandalous matter— -Duty of the Appellate 
Court. A memorandum of appeal presented to a 
District Court alleged, inter alia , actual partiality 
against the Judge whose decree was in question. 
The memorandum was returned, for amendment on 
the ground that it contained language disrespectful 
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APPELLATE COURT— contd. 

2. EXERCISE OF POWERS IN VARIOUS 
CAS E S — con id, 

( b ) Special Cases— could . 

to the Court of first instance. The appellant’s 
pleader presented the appeal memorandum un- 
amended stating that he wished to rely in the appeal 
on the passages objected to, and asking that the 
Court would, if necessary, strike them 'out. The 
District Judge thereupon rejected the memorandum 
of appeal under Civil Procedure Code, s. 543. It 
appeared that the objectionable portions of the 
memorandum were separable from the rest : — Held, 
on appeal tc the High Court against the order 
rejecting the appeal to the District Court, Per 
Subramania Ayyar, J that the District Judge 
should have ordered the objectionable matter to 
he expunged and then to have admitted the appeal. 
Per Moore, /.—(Holding that the statement which 
accompanied the memorandum of appeal on its re- 
presentation contained expressions amounting to 
contempt of Court), the District Judge should have 
returned the appeal memorandum and have refused 
to receive it until the objectionable remarks have 
been expunged. Zamxndar of T uni v. Bennayya 
I. L. R. 22 Mad. 155 


14. 


• Power to separate suits 


misjoined. An Appellate Court has jurisdiction 
under s. 37, Act XXIII of 1861, to separate mis- 
joined suits, and to try them separately. Shoroop 
Chundar Paul v. Mothoor Mohun Paul Chow- 
bhry 4 W. It. 103 

15 . — — Withdrawal of suit on 

appeal. An Appellate Court has under this section 
power to allow a suit to he withdrawn. Gregory 
v . Dooley Chand . . 14 W. It. 0.0. I 7 

16. Arbitration, reference to— 

Act VIII of 1859 , 56*. 312 and 313— Act XX III of 
IS 61, s. 37. An Appellate Court has no power, even 
by consent of parties, to refer a case to arbitration 
under the arbitration sections of Act VIII of 1859, 
which apply only to Courts of original jurisdiction ; 
nor is such power conferred on an Appellate Court 
by s. 37, Act XXIII of 1861. Juggessur Dey v. 
X RI TAR THOM 0 YE E D OSSEE 

12 B. L. R. P. B. 268 
21 W. R. 210 

{Contra) Russool Bibee v. Jan Alt ’Chowdhry 

12 B. L. R. 267, note 

n 17 W. R. 31 

Giuranji Lal v. Jamna Das . 7 3N. W. 243 

Qticere: Whether it can. Hachun Banoo w 
Abdul Hakoi ... 13 W. R. 321 

*s rr 

n X -row ~ ' ~ — Civil Procedure 

Code 1877, s 582. Under s. 582 of the Civil 
Procedure Code, a Court of Appeal has the power, 
with the consent of the parties, of referring to 'arbi- 
tration matters in dispute in. an appeal. Juggessur 
Dey v. Kntarthomoyee Dossee , 12 B. L. R. jP B. 
"66 • 21 W. R. 210 , dissented from. In the matter 

Sangaralingam Pillai . I. L. R. 3 Mad. 78 


APPELLATE COURT — contd, 

2. EXERCISE OF POWERS IN VARIOUS 
CASES — could. 

(b) Special Cases— contd. 

x “ , Semble : An Ap- 

pellate Court has the power to refer a case to arbitra- 
tion at the instance of the parties under s. 582 of 
the Code of Civil Procedure, 1882. In re Sanaa - 
ralingam Pillai, I. L. R. 3 Mad. 78, cited. Juq- 
gessur Dey v. Kritarthomoyee Dossee, 12 B. L. R. 
266, cited and distinguished. Bhugwan Dass 
Marwari v . Nund Lall Sein 

I. L. R. 12 Calc. 173 

13. 7 — — Power to refer to 

arbitration a case on appeal— Civil Procedure Cede, 
1882, s. 582. Under s. 582 of the Civil Procedure 
Code, an Appellate Court has power to refer a ease 
before it to arbitration if the parties wish it to be 
referred. In re the petition of Sangaralingam Pillai, 
I. L. R. 3 Mad, 78, and Bhugwan Dass Marwari 
v. Nund Lal Sein , I. L. R. 12 Calc. 173, followed. 
Suresh Chunder Banerjee V. Am RICA Churn 
Mookerjee . . . I. L. R. 18 Calc. 507 

20 . Attachment, order of -Set- 

ting aside order of attachment made by another Court. 
No Court other than a Court of Appeal or a High 
Court acting under s. 622 of the Civil Procedure 
Code can discharge an order of attachment issue I 
by another Court. Kol asherri Illath Narainan 
v . Kol asherri Illath Nilakandan Nambudri. 

I.L.E.4Sfad. 131 


21. — — • Award of Ameen — Power of 

Appellate Court as to Ameen’s award of wasilat where 
•it has ’ been confirmed by lower Court. After obtain- 
ing a judgment for possession, the judgment-creditor 
sued for wasilat. After decree, an enquiry was 
made into the amount of wasilat, and on the report 
of an Ameen, the decree-holder being present and 
the opposite party not appearing, the Court made 
an order for the payment of the sum therein men- 
tioned. Subsequently the judgment-debtor ap- 
peared and petitioned that the award might be cor- 
rected by deductions to which he was entitled. On. 
his application being refused, he appealed to the 
Judge, who remanded the case with a view to its 
being ascertained whether any and what amount 
should be deducted. Held, that the Judge should 
not have interfered with the award of wasilat, 
which was a final award so far as the Appellate 
Court was concerned. Punchanun Bose v. 
Oomanath Roy Chowdry . 14 W. R. 160 


22 . Caste, question of, evi- 

dence on. On quest ions of caste a lower Appellate 
Court has a right to come to a finding based on his- 
tory or the custom of the country. Bog hoc ixath 
Dass Mohapattur v. Bydonath Dass Maharatha 

14 W. R. 364 

23. — — - — . — ~~ Decree — Error in decree of 
lower Court — Poioer to make decree which lower 
Court ought to have made — Madras Rent .Recovery 
Act, ss. 9, 10, 11. A summary suit by a landlord 
to enforce the acceptance of a pot tab under the 

K 2 



DIGEST OF CASES. 


APPELLATE COURT —contd, 

2. EXERCISE OF POWERS IN VARIOUS 
CASES — contd, 

(b) Special Cases — contd. 

Madras Rent Recovery Act should not be dismissed 
on a finding by the Appellate Court that the pottah 
tendered was not a proper pottah. The Appellate 
Court ought to pass the decree which the Court of 
first instance should have passed. Nag aha ja v. 
Kasimsa . . I. L. R. 11 Mad. 23 

24. * — Issues — Reference of issues for 


determination — Civil Procedure Code , ss. 566, 567 — 
Transfer of case to another Court. Where an Ap- 
pellate Court has made an order of reference under 
s. 566 of the Code of Civil Procedure, the return to 
such order must be made to the same Court, and 
such Court is not competent to transfer the appeal 
for disposal elsewhere. Udit Narain Singh v. 
Chanda . , . I. L. R. 15 All. 315 


25. 


Jurisdiction — Subordi n a t e 


Court acting without jurisdiction — Erroneous exer- 
cise of jurisdiction by subordinate Court — Appeal , 
ground of. Where the High Court is the Court of 
Appeal from any particular subordinate Court, and 
that Court acts without jurisdiction in the trial of a 
suit or an appeal before it, the High Court has power 
as an Appellate Court to set right the proceedings of 
such subordinate Court. Kishna Ram v. Hingu 
Lai, I. L. R. 4 All. 237, and Tota Ram v. Issur Das, 
WeeHy Notes, 1887 , 76, overruled. Jwala Prasad 
v. Salig Ram * . I. L. R. 13 All. 575 

28. Local investigation, inter" 

ferenee with result of. An Appellate Court 
should not interfere with the result of a local investi- 
gation or enquiry except upon very clearly defined 
and sufficient grounds. Sarat Sundabi Debi v. 
Prosqnno Coomar Tagore . 8 R. L. R. 877 
15 W. R. P. C. 20 

Monkee Dumber Sahee v. Monkee Bhgllgn’ 
per Sahee , . . . 15W.R. 423 


27; 

after — Ground 


plaint— Withdrawal of suit. 
having set aside the whole of the proceedings, includ- 
ing the plaint, directed that a new plaint be pre- 
sented in a proper Court. Held, that this order, 
equivalent to directing the plaintiff; to institute a new 
suit, was wrong ; and that with only the alternative 
of having leave to withdraw the suit and bring a new 
one, his suit should have been dismissed. Ledgaed 
v. Bull 

L L. R. 9 All, 191 : L, R. 13 I. A. 134 


— Decree 

by Appeal Court . 


for reversal 

An Appellate Court ought not to reverse the deci- 
sion of a first Court based upon very careful in- 
spection of the land in dispute, except upon a very 
clear and strong opinion upon the evidence, and 
upon recording sufficient and satisfactory reasons 
for such opinion. Brindabgn Bharotee v. Dhun- 
unjoy Narain Bhunjo Deo . 18 W. R. 452 


Plaint — Order to file new 

An Appellate Court, 


APPELLATE COURT — contd. 

2. EXERCISE OF POWERS IN VARIOUS 
CASES — contd. 


(b) Special Cases — contd. 


29. ~ 

Code, 


Civil Procedure 


57 — Return of plaint when Court has no 
jurisdiction. An Appellate Court is not bound to 
return the plaint under all circumstances where 
defect of jurisdiction appears. Yacoob v. Mohan 
Singh . . . I. L. R. 11 Mad. 482 


Plaint, amendment of.. 


Semble: A plaint cannot he amended in an Appel- 
late Court. Abdul Gafoor v. Nur Bang 

1 B. L. R. A. C. 78 : 10 W. R. Ill 


- Appellate 
-Suit for, rent con - 


Courts power to amend plaint- 
verted into one for ejectment — Variance between plead- 
ing and proof — Civil Procedure Code, 1882, ss. 53 
and 582. An amendment of a, plaint, which materi- 
ally transforms the nature of the claim, cannot be 
made under s. 53 of the Code, and certainly not in 
appeal. S. 53 permits amendment of the plaint 
before judgment and not after. The larger powers 
conferred on Appellate Courts by s. 582 do not 
authorize such a material transformation of a suit- 
in appeal. Bai Shei Majibajba v. Maganlal 
Bhaishankar . . I. L. R. 19 Bom.. 80S' 

32. ; — - Objection for 

defect in plaint. An Appellate Court is competent 
at any stage to allow objections to be taken to an ap- 
parent defect in the plaint’. Colvin Ccavie v. Elias 

2 B. L. R. A. C.j212 : II W. R. 40" 

33. — 1 •• Striking names 

out of plaint and amending issues — Merits of case, 
error not affecting — Act VIII of 1859, s. 350. Four 
plaintiffs sued as partners, but it was found during 
the trial that they were not all partners at the time 
the cause of action accrued ; and the Judge thereupon 
amended the issue which had been raised on that 
point, and raised the question whether the plaintiffs 
were or were not partners ; and it being decided 
in the negative, the Judge ordered two of the plain- 
tiffs* names to be struck out of the plaint, and he 
gave a decree in favour of the other plaintiffs. Held r 
that the Judge acted rightly in amending the issue, 
but that he should have done so without striking the 
names of the plaintiffs out of the plaint. Such an 
error is <f an error in an interlocutory order not affect- 
ing the merits of the case,” and therefore, under s. 
350, Act VIII of 1850, not a ground for reversing 
the decree on appeal. East Indian Railway 
Company v. Jordan 

4 B. L. R. O. C. 91 : 14 W. R. O. C. 11 

34. --'-a-ry ' Remand— -Civil 

Procedure Code , 1877, s. 562. An Appellate Court is 
not empowered by Act X of 1877 to order or allow 
a plaint to he amended, or to remand, a case under 
s. 562 of that Act for the purpose of such amend* 
meat. Farzand Alx v. Yusuf Alt 

I. L. R. 2 AIL 689* 
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DIGEST OF CASES. 


APPELLATE COURT— 

2. EXERCISE OF POWERS IN VARIOUS' 
CASES — contd. 

(5) Special Cases— contd. 

35. Waiver of defect 

in plaint in Court below — Ground for dismissal. 
In a case in which, although the plaint men- 
tioned no overt act justifying the plaintiffs request 
for a declaration of title, and still it appeared on the 
admitted facts of the case that there was a cause of ‘ 
action, and the Court of first instance adjudicated 
•on the merits and passed a decree in favour of 
plaintiffs. Held, that it was too late for the lower 
Appellate Court to dismiss the claim on the ground 
of the above defect in the plaint. Shome Dutt 
’Chowdhry v. Sure Narain Ciiowbhry 

24 W. R. 242 

30. Amendment of 

record on appeal. A second plaintiff was added in 
the Court below, but no amendment was made in the 
record, and the suit was dismissed with costs. An 
appeal being brought, the original plaintiff failed to 
pay the costs, was made insolvent, and the Official 
Assignee declined to proceed with the appeal. It 
was objected that the appeal ought to be dismissed, 
there being no appellant on the record ; but the 
Court allowed the appeal to proceed, and the 
amendment order by the Court below” to be effected. 
KEDARNATH DOSS V. P.ROTAB CHUNDER DOSS. 

I. L. R. 6 Gale, 626 ; 8 C. L. R. 238 

37. WDismissal or 

■witMraioaZ of case. Where the Court of Appeal 
sets aside the whole of the previous proceedings 
in a suit, it cannot direct a new and amended 
plaint to be filed, but must give the plaintiff the 
alternative of having his suit dismissed or of with- 
drawing it with leave to bring a new action. Led- 
gard V. Bull . . L. R. 13 1. A. 134 

I. L. R: 9 All. 191 

38.. — An amendment of 

a plaint ought not to be allowed on appeal, if by 
so doing the defendant is likely to be precluded from 
pleading limitation, and where no leave to amend 
was asked for in the Court of first instance. M at.lt. 
karjuna V. Pallaya . I. L. R. 16 Mad. 319 

39; — Objection not 

taken to plaint — Ground for dismissal of suit — Suit 
for declaratory decree without asking consequential 
relief. A suit should not be dismissed by an Appel- 
late Court on the ground of its being one asking 
merely for a declaratory decree, and no consequen- 
tial relief, where that objection has never been taken 
by the defendants to the suit. The plaintiffs should 
in such a case be allowed an opportunity of amend- 
ing their plaint. Limba bin Krishna v. Rama bin 
Pimplu . . . I. L. R. 13 Bom. 548 

# 40. — Suit for declara- 

tion of title without asking for possession. Where a 
person brings a suit merely for declaration of his title 
^ without seeking to recover possession, although 
he may be in physical possession, the Appellate 
‘Court will not grant an opportunity to amend the 
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APPELLATE COURT — contd. 

2. EXERCISE OF POWERS IN VARIOUS 
CASES — concld. 

(&) Special Ca s e s~~—concld m 

plaint if the plaintiff had already such an opportu- 
nity and did. not avail himself of it. Limba bin 
Krishna v. Rama bin Pimplu , 1. L. R. 13 Bom. 
H8, distinguished. Raj Narain Das v. Shama 
Nando Das Chowdhry. I. L. R. 26 Calc. 845 

4 0.177.3^.162 


3=1. Appellate Court can itself try the offender 
— Cognizance in such cases under s. 190 (b) and not 
190 (c) S. 423 {!) (b) of the Code of Criminal Pro- 
cedure ought to be read with s. 528 of the Code. The 
provisions of s. 423 (1) (b) do not preclude an Ap- 
pellate Court, when it reverses the finding and sen- 
fence under appeal, from trying the offender itself, 
it the offence is one ordinarily triable by it. In 
such cases, the Appellate Court takes cognizance 
under s. 190 (b) and not s. 190 (e). Emperor v „ 
Manikka Gramani (1906) 

I; L. R. 30 Mad. 228 


3. EVIDENCE AND ADDITIONAL EVI- 
DENCE ON APPEAL, 

1. — Evidence Act, 1855, s. 57— 

Re-hearing of ex- parte case on fresh evidence . 
Where a Court of first instance sets aside its own 
ex-parle judgment, and after a new trial, in which 
it takes fresh evidence, as well as admits that origin- 
ally recorded, again gives plaintiffs a^decree, it is 
the duty of the lower Appellate Court to enquire, 
under s. 57 of Act II of 1857, whether, independ- 
ently of the evidence originally recorded, there was 
sufficient to justify the decree. Rosul Singh v. 
Kishoree Lall ... 8 W. R. 499 

2. — — Evidence sufficient for 

j udgment — Procedure Code , 1859 , e. 353, 
When parties have bad an opportunity of putting in 
such evidence as they consider sufficient to entitle 
them to a judgment upon the material issues of 
the case, the evidence ought to be held sufficient 
under s. 353, Civil Procedure Code, to enable the 
Appellate Court to pronounce a satisfactory judg- 
ment. Zahrah v. Bhugwan Dass 

16 W. R. 211 

3. - — - — —— Consideration of evidence 

in ex-parte case. Where a party fails to file a 
memorandum of objections under s. 354, Act 
VIII of 1859, the Appellate Court is not at liberty 
to decide the case ex-parte without considering the 
evidence. Woomesh Chunder Roy v. Jonardun 
Ha, jra . . . . 15W.B, 235 

4. Appeal against part of 

decree — Duty of Judge . Where a plaintiff, dis- 
satisfied with so much of the decision of the first 
Court as is adverse to him, appeals, making the party 
in whose favour the decree is made the sole respond- 
ent, the Judge of the Appellate Court has only to 
determine whether, as between the appellant and 
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APPELLATE COURT — contd. 

3. EVIDENCE AND ADDITIONAL EVIDENCE- 
ON APPEAL — contd. 


respondent the order of the first Court is correct. 
Kishore Singh v. Pookhun Singh 

10 W. R. 432 

5. — 1 Adjudication on Evidence 

Suit for contribution- where. sHares wem not specified. 
In a suit for contribution on account of Govern- 
ment revenue, which was decreed by the first Court, 
but dismissed by the lower Appellate Court, be- 
cause the plaint did not specify the shares of the 
different shareholders * Held , that the lower Ap- 
pellate Court was bound to adjudicate upon the 
evidence. Bhono Bibee v. P allan Gazee 

11 W. R. 131 

6. — Evidence imporperly ad- 

mitted in Lower Court. The lower Appellate 
Court was not competent to reject the documentary 
evidence which had been admitted by the Court of 
first instance merely because it- had been admitted 
after the first hearing of the case, or after the date 
on which it had been ordered to be produced. 
Hqnooman Singh v. Pell . 3 Agra 148 

7. Decision in lower Court on 

merits— Ah- If. p. Rent Act , 1881, s. 207. In a 
suit instituted in the Court of an Assistant Collector 
under cl. [h) s. 93 of the NVW. P. Rent Act, an 
objection was taken that, the plaintiffs not being 
recorded .shareholders, the suit was not maintain- 
able in the Revenue Court. The objection was 
allowed, but the Court, at the same time, disposed 
of the case on the merits, and dismissed the suit. 
On appeal, the lower Appellate Court affirmed the 
decree on the ground that the Revenue Court had 
no jurisdiction in the matter. Held, that as there 

: were materials on the record for the determination 
of the suit, the Judge should, with reference to ' 
a. 207 of the Rent Act, have disposed, of the appeal 
on the merits. Debi Seiran Led v. Debt Samn 
UpadJrn , I. L. R. 6 AIL 278 , referred to. Siieo 
. Prasad v. Anrijdh Singh I. L. R. 8 AIL 440 

8. — - Additional evidence on 

, appeal — Evidence excluded by lower Conn because 

it had sufficient evidence. A Court of first instance 
ought not, because it is sat isfied upon the evidence 
which one of the parties has given, to prevent him 
from putting upon the proceedings all the evidence 
that he wishes to give, so that he may have his ease 
brought fairly before the Appellate Court. Where 
a party has thus been prevented in the first Court, 
and the evidence on the record is not deemed suf- 
ficient by the Appellate Court, the latter Court does 
wrong if it refuses to receive the evidence which has 
been excluded in the way indicated. Brij Soon-, 
dab Roy v. Kaimoonnissa . 23 W. R. 63 

8. - - - - Civil Procedure 

Code , 1859 , s. 855, Court taking evidence under. 
A lower Court, in taking evidence ordered under 
s. 355, Act VIII of 1859, acts in a ministerial ca- 
pacity. Ram Joy Surma h v. Pranklsiien Singh. 
Buroda DEBrA v. Prankishbn Singh. Iron- 
noda Debia v. Prankishbn Singh 2 W, R. 80 


Time for making • 


application. An application to give additional evi- 
dence should be made when the case first 
comes before the Appellate Court. It is too late 
to make such an application when the case has been 
remanded and lias come back for final disposal— 
per Arnould, C.J. Aedeshib Dhanjibhai v. 
Collector oe Surat . 3 Rom. A. C. 118, 123 


Power of Ap- 


pellate Court — Discretion of Court. It is within 
the discretion of a lower Appellate Court to allow the 
parties an opportunity to adduce fresh evidence, if 
it is satisfied that the interests of justice require that 
course. Damoodub Dass v. Ritoo Singh 

24 W. R. 325 


- Evidence insuffi- 


cient. Where the evidence upon the record, is not 
sufficient to enable the Appellate Court to pro- 
nounce a judgment upon regular appeal, it may re- 
quire the Court against whose decree the appeal is 
made to take additional evidence, defining the 
points to which such evidence is to be confined, in 
order to enable the Appellate Court finally to de- 
termine the case. Nara.simhaeav Krishnarav 
v. Antaji Vieupaksh . 2 Rom. 84, 2nd Ed., 81 

18 . ~~ — - — * * — Civil Procedure 

Code , s. 355 — Evidence taken in lower Court in- 
sufficient. Where a Munsif, without; framing issues 
or examining the plaintiff, passed a decree in Ins 
favour upon an. admission made by the defendant, 
and upon inspection of a document that was upon 
the record of a former suit ; but I he J udge, on a ppea I, 
reversed the decree of the Munsjf on recount of the 
insufficiency of evidence, the document, in his 
opinion, not being admissible.:— It was h hi that 
the Judge ought not to have reversed, the Munsifs 
decree without first exercising his power of talcing 
fresh evidence under s. 355 of the Code of Civil 
Procedure. Abba valad Kashin nth v. Vithoha 
valad Tukaram . . 6 Bom, A, C. 88 

_ 14.- ~ ;• - Civil Procedure 

Code , 1 859, ss. 356, 357 . \\ here defenda nt a p pen led 

in a suit to recover arrears of rent in which tin* genu- 
ineness of the kabuliat was in issue, and the defend- 
ant asked the Deputy (Elector to summon certain 
witnesses to prove that he had been paying at a 
particular/ rate, the Judge ought, under w, 35C‘v 
Act VIII of 1859, to have directed the Deputy 
Collector to send up either tin* witnesses or their 
evidence, and under s. 357, to have directed the 
evidence to be confined to the rate and tim< of pay- 
ment, and the rent to which the payment had been 
appropriated. Mohun M undub r. BiuJ Bjiookun 
Singh . . . . * 9W,E, 127 


— - — — Omission to call 

evidence in lower Court. A suit to recover money 
having been commenced against P and others, an 
attachment was applied for, and certain goods, sup- 
posed to be the defendants’, were attached by order 
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APPELLATE COURT — contd. 

3. EVIDENCE AND ADDITIONAL EVIDENCE 
ON APPEAL — contd. 

of the Court. Two other persons coming forward 
and claiming the attached goods as their property, 
plaintiffs concluded them to be partners wioh the 
original defendants, and made them also defend ants. 
The lower Court at the trial held that the proof of 
partnership failed. Held, on appeal, that the plain- 
tiffs' ease could not at this stage be supplemented 
by examining parties whom the plaintiffs did not 
think fit to call, or by books which they did not 
produce, in the Court below. Velaet Ali Khan v. 
Matadeen . . . .10 W. R. 402 

16. — — Fresh evidence — 

Civil Procedure Code, s. 568 . An appellant who had 
ample opportunity of giving evidence in the Court 
below and elected not to do so, but to rest his case 
on the evidence as it stood, ought not to be allowed 
at the stage of appeal fo give evidence which he 
could have given below. Ram Das Chakarbati v. 
Official Liquidator of the Cotton Ginning 
Company . . . . I. L. R. 9 All. 366 

17. Application to 

put in evidence on appeal which applicant refused 
to produce in lower Court . The plaintiffs had applied 
during the hearing of the case in the Court of first 
instance, for the production of certain hooks of 
account of the defendants. The defendants resisted 
the application, and the Court refused to order the 
books to be produced. The suit having been dis- 
missed, the plaintiffs appealed, and in the Court of 
Appeal the defendants applied to he permitted to 
put in evidence the books which they had refused 
to produce : — Held, that the evidence could not be 
admitted. Monohtje Ganesh Tambekar v. Lak- 
hmiram Govindaram . I. L. R. 12 Bom. 247 

18. — Reversing decision 

without fresh evidence. Defendant, having pur- 
chased a decree, caused the judgment- debtor’s 
(2Ts) rights and interest in certain property to be 
sold in execution, and bought them himself. Plain- 
iff. who had purchased one B’s rights and 
interest in a 4-annas share of the propetry in- 
tervened ; but his intervention having been re- 
jected in the summary department, he sued to 
set aside the summary order, and to establish 
his vendor’s right in the property. The vendor 
having admitted the sale to the plaintiff, the first 
Court thought it unnecessary to examine the wit- 
nesses to, and the writer of, the deed of sale, and 
finding the plaintiff in possession, decreed the suit. 
This decision was reversed on appeal. Held, that 
the lower Appellate Court did wrong in presuming 
collusion between R and his vendee (the plaintiff), 
and ought not to have rejected the deed without 
examining the writer and witnesses ; and that it 
should have decided whether plaintiff was in 
possession at any time under the deed of sale. Ram 
Lall Jha v. Issue Chunder Dey 

10. W. R. 451 

10. — — Admission of 

fresh documentary evidence. The Appellate Court 


APPELLATE COURT— contd. 

3. EVIDENCE AND ADDITIONAL EVIDENCE 
ON APPEAL— contd. 

should not send for and admit fresh documentary 
evidence which has not been put in by either party 
in the lower Court. D'warkanath Shaha v. Ram 
Lochun Biswas . . 10 W. R, 92 

20. — — Civil Procedure 

Code, 1859, s. 3 5 5 — Additional evidence after review. 
Where a lower Appellate Court admitted a review 
with the object of taking into consideration a mate- 
rial issue which it had omitted to consider at the 
trial : — Held, that, having admitted the review on 
grounds independent of fresh evidence, it was com- 
petent for the Court, under s. 355, Act VIII of 
1859, to admit fresh evidence, if required to enable 
it to pronounce a satisfactory judgment or for any 
substantial cause. Beharee Lall N unbee %\ 
Troyluckho Moyee Btjrmonee 12 W. R, 223 

21. — Civil Procedure 

Code , 1859, : s. 355. The true interpretation of s. 
355, Act VIII of 1859, is that, when a Court secs 
that by some inadvertence cr mistake a party has 
not produced some evidence which he was capable 
of adducing, and that he is likely to be prejudiced 
by that omission or mistake, which was simply unin- 
tentional, undesigned, and accidental, the Court 
will allow such further evidence to he taken. Gow- 
hur Ali Khan v.. Sakheena Khanum 

15 W. R. 507 

22. — • : Civil Procedure 

Code , 1859, si \ 355 — Appeal from ex-parte decree. 
The Court declined on appeal from an order reject- 
ing an application under s. 119, Act VIII of 1859, 
to set aside an ex-parte decree, to receive an affidavit 
which had not been previously tendered, and held 
that s. 355 was not meant to have application to 
such a case as this, hub to empower the Court of 
Appeal, at its discretion, to receive evidence upon 
issues of facts which had been tried in the Court 
of first instance. Leslie v. Allend er 

17 W. R. 390 

23. Civil Procedure 

Code , 1859 , s. 355 — Error in law. In a suit for. 
ejectment on the ground that defendant was hold- 
ing over after the expiration of his lease, the defend- 
ant’s vakil deposed on oath in the first Court that 
the defendant had no documents whatever, and that 
those he once had were burnt. When the case 
came before the Subordinate Judge on appeal, he 
permitted the defendant to file a new piece of 
evidence, viz., a pottah which was alleged to 
have escaped the general destruction. Held , that 
the admission of the pottah on the mere ipsi dixit 
of the defendant was a substantial error in law, 
even though plaintiff neither admitted nor denied 
the document ; that the Subordinate Judge had 
no right to admit the pottah under the circum- 
stances ; and that, if he had, he was wrong in decid- 
ing the case upon it without taking evidence as to 
its genuineness. Serajool Huq v. Keramat- 
OOLLAH .... 19 W. , R. 88 
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24.^ . — .. . . . . i — ■; — - — — — Civil Procedur e 

Code, 1859 , s . 355— Evidence excluded by first Court. 
When the first Court was satisfied with the evid- 
ence produced, and therefore did not allow the 
plaintiff to produce all his evidence, and the Appel- 
late Court does not think the evidence sufficient, it 
ought to allow the plaintiff on appeal to call the 
evidence excluded by the first Court. Brijo 
Soondar Roy v. Kamroonnissa 23 W. R. 83 


DIGEST OF CASES. 


. . -Improper recep- 

tion of evidence — Remand. When a lower Court 
disposes of a case upon the merits as proved by 
evidence not legally admissible against the defend- 
ants, and the Appellate Court considers it proper 
to allow the plaintiff to adduce further evidence, 
it may either take such further evidence itself or 
send the case back to the lower Court to take 
such evidence. Ramjoy Surmah Mojoomdar v. 
Fhban Kishen Singh . W. It. Jp. B. 124 

28. Discovery of 

fresh evidence — Application for review. The Hffih 
Court decided a case irrespective of certain docu- 
ments brought forward by a party at the hear- 
ing of the appeal, and afterwards rejected an applica- 
tion for a review of that judgment. In an applica- 
tion to the Privy Council for special leave tc brin<* 
in those documents that further evidence 

ought not to be admitted under s. 355, Act VIII of 
1859 ; that there was great danger in the Court of 
ultimate appeal lightly introducing evidence which 
had not been under the consideration of the Courts 
below, and which the parties had had no means of 
testing. Gobind Sundari Debi.i v. Jagadajvibi 
X>ebia * * - 'SB . L. R. F. C. 25 


~ Civil Procedure 


Code, s. 568.. The test as to whether additional 
evidence should be received in an Appellate Court 
Under S. 568 of the Code of Civil Procedure depends 
upon the question whether or no the Appellate 
Court requires the evidence 4 c to enable it to pro- 
nounce judgment or for any other substantial 
cause 5 5 ; as to this, the Appellate Court is to be the 
sole judge. In the goods of Perm Ckand Mogn- 
shee. Upendra Mohan Ghose v. Gopal Chundra 
<3hose . . . 1 1 . B. 21 Gale, 484 

. - Reasons, record 

of — Power to take fresh evidence — Discretion of Court . 
The power given to the High Court by the Code 
of Civil Procedure of taking, of its own motion, 
original evidence anew, should be exercised very 
sparingly ; and when exercised, it is desirable that 
the reasons for exercising it should always be record- 
ed or minuted by the Court in the proceedings. 
Sreemanchunder Dey v . Gopal Chunder Chuck- 
erbtttty . 7W.E. F. 0. 10 : 11 Moo. I. A. 29 

Gunga. Gobind Mendel v. Collector op 24- 
Pergunnahs . . 7 W. R. F. C. 21 

11 Moo. I. A. 345 

Juggobundhoo Deb v. Goluck Chunder 
Haldar . , . ' 10¥. E. 228 
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Jooo MayaVDema v. Ram Chtwdeb Chatter- 
JEE 10 W. R. 378 

on . 

* 7 77~~~ — Reasons for talc- 

ing fjesh evidence. Held , that the lower Appellate 
ourt should state most fully and clearly its reasons 
tor calling for fresh evidence, but that in point of 
law- it was sufficient if that Court considered the 
matter and stated that such reasons existed without 
mentioning what they were. Shib Chunder Mah- 
toon \v. Kasheenath Kurmokar 12 W. R. 245 

30. 


, , _ . . , ~ ~~ — ~ Sufficiency of 
reasons for taking fresh evidence. Where an Ap- 
pellate Court received additional evidence record- 
ing only that the papers were material amfimport- 
ant there was held to be no sufficient compliance 
with the proviso of s. 355, Civil Procedure Code, 
which requires the reasons for admitting additional 
evidence to be stated. J goggi Lour "Bujtwaeee 
v. Bhubo Tarinee Dassee „ . 14 w. R. 19'. 

. : 7 ‘ Reasons for talc- 

ing fresh evidence. Additional evidence cannot be 
admitted m appeal without some substantial reason 
being recorded in the proceedings. Snaddkx v 
Todd, Finlay^ & Co. . . 7 7 V7 R 313 

32. 


. 7 7 “* ‘ — ' Reasons for iah- 

fresh emdencc. The provision in the Code of 
Civil Procedure which requires Judges who admit 
iresh evidence on an appeal to record their reasons, 
though not a condition precedent to the reception 

! *6 evidence, is yet one that ought at all times to 

be strictly complied with. Gunga Gobind Mcndot. 
v. 1HE Collector op the 24-Pjhigunnabs • 

7 W. R. F. 0, 21 ; 11 Moo. I. A. 345 

Seeeman Chunder Dey «. Gopal Chunder 
Uhuckerbutty 

7 W. R. F. C. 10 : 11 Moo. I. A. 28 

Hurpershad V. Sheo Dual 

L. R. 3 I. A. 259 : 26 W. R. 55 
. Lovta Jha v. Bissesiiur Singh. . 11 W. R. 8 
. Chardon v. Ajeet Singh . 12 W. II. 52 

Banee Pershad v. Lalla Joggessitr Bass 

11 W. R, 47 

33. — ~ " - Where the evi- 

dence of a defendant, has been taken hv the Court of 
first instance so imperfectly that the lower Appel- 
ate Court cannot pass a satisfactory judgment 
between the parties, it is competent to the Judge of 
that Court, under the provisions of s. 355, Civil Pro- 
cedure Code, to have the defendan ■ fully examined 
before himself, but not to remand the case for re- 
hearing and re-trial. If he examines the defend- 
ant, he is bound to record his reasons for so doing, 
m order that the High Court may be enabled on 
appeal to decide whether or not the new evidence 
has been rightly admitted. Mohksh Chunder 
Bass v. Madhub Chunder Sirdar 13 W. R. 85 
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34. — — — — — -Civil . Procedure 

Code , 1859, s . 355 — ■ Reasons for sending for docu- 
ment on appeal. Where a Judge sends for a map 
•or other document, he is bound to record his reasons 
for doing so, according to the provisions of the Civil 
Procedure Code, and the evidence so obtained must 
be taken and received by him in the presence of the 
parties in open Court and afterwards kept on the 
record. It is not competent to him under s. 355 
merely of his own discretion to send for a document 
for personal inspection irrespective of the parties 
to the suit. Gunput Roy v . Ram Deotjr Roy 

21 W. R. 416 

35. — — Civil Procedure 

Cede, 1859 , & 355 — Suit for arrears of rent. 
Where, in a suit for arrears of rent, tenancy was 
.acknowledged, but the rate of rent questioned by 
tenant, and the Subordinate Judge, not feeling 
■satisfied with the documents purporting to show the 
rents during three years, called for the documents 
relating to payment of rent during three earlier 
years : — Held, that the Subordinate Judge was justi- 
fied in requiring this further evidence, because, 
though such evidence should rarely be called, it 
was within the discretion of an Appellate Court to 
do so, giving its reasons for the course which it pur- 
sued. Shookrah Shaikh v. Nund Coomar 
Banerjee . ... 25 W . R. 246 

36. Civil Procedure 

Code, 1882, s. 568 . Where the lower Appellate 
Court allows additional evidence to be taken, though 
it is not satisfied that the evidence is necessary 
under cl. (a) or cl. (b) of s. 568 of the Code of Civil 
Procedure, the High Court will interfere ; but where 
this does not appear to be the case, and there is 
simply an omission on the part of the Appellate 
•Court to record its reasons for allowing additional 
evidence to be taken, the High Court will not inter- 
fere. Hafiz Abdul Kupjm v. Sri Kissen Rai 

I. L. R. 11 Calc. 139 

37* Civil Procedure 

Code, 1882 , , 9 . 563. The provision in s. 568 of Act 
XIV of 1882 as to an Appellate Court recording its 
reasons for admitting additional evidence is direct- 
ory mere y, and not imperative. Gopal Singh v. 
Jhakxu Rai . . I. L. R. 12 Calc. 37 

38. — Civil Procedure 

Code, 1859, s. 355 — Reasons for taking fresh evi- 
dence. Where the first Court refused the plaintiff s 
application to summon five of his witnesses, not- 
withstanding that it postponed the case for ten 
days, although fifteen other of the witnesses were 
present, the High Court held that the first Court's 
•omission to summon the witnesses was, under the 
circumstances, a sufficient reason within Act VIII 
: of : 1859, s, 355, . for the lower Appellate Court to 
send for them, and take their evidence. Abelakh 
Roy v. Guggun Bhuggut . 22 W, R. 269 

• 39. — — — — - - Record of rea- 

sons, In a suit for possession of certain lands under 


| APPELLATE COURT— cowfcL 

! 3. EVIDENCE AND ADDITIONAL EVIDENCE 
| ON APPEAL — contd . 

| a howla tenure, khas possession of which for some 
| generations was alleged, no special documentary 
I title was set up in the plaint ; but one the plaint- 
iffs in his deposition referred the title to a particular 
pottah, which he said had existed, and had been lost 
in the time of his grandfather. Two of the defend- 
I ants were the zamindars of the talukh in which the 
I howla tenure was said to exist, and had transferred 
! their proprietary right to the other two defendants, 
j The zamindars did not defend the suit, and were 
| not examined in the Court of first instance. The 
| lower Appellate Court 44 considered it necessary, 

| for the proper decision of the case,” to examine the 
| zamindars, and, relying mainly on their evidence, 

I reversed the decision of the Munsif, and gave a 
j decree in favour of the plaintiff. Held, on appeal, 

| that the lower Appellate Court had sufficiently 
j recorded its reasons within the meaning of s. 355 of 
j Act VIII of 1859 for requiring the additional 
j evidence ; that it was right in so doing ; and that, 

S although no special title had been set up in the 
[ plaint, the decree which was given on the evidence 
| in favour of the plaintiffs could not be reversed in 
| special appeal. Radhanath Dhubi v . Ram- 
| gobind Pal . . 3 B. L. R. A. C. 218 

j Radhanath Dhoopee v. Litckhee Kant Pal. 

| 12 W. E. 224, not© 

! 40. Reasons for taJc- 

| ing fresh evidence. Where the plaintiff himself is 
j present, the lower Appellate Court may in its dis- 
| cretion examine him if it considers his evidence 
j material. The re quirements of the la w are sufficient**' 

I ly fulfilled if the Court records that it considers 
j his examination necessary. Hafiza ' Azhur 
i Hossein . . . 13 W. R. 828 

| 41. Improper admission of evi- 

| denee — Evidence Act (11 of 1855), s. 57. An 
| Appellate Court should not receive evidence, though 
I alleged to be material and important, which has not 
j been produced in the lower Court, without sub- 
I stantial reason for its non-production. The High 
| Court refused to reverse a decision on the ground 
I of the improper admission of evidence. Jog a- 
| dindra Banwari Gqbind v. Bhobotarini Dasi 
! 5 R. L. R. Ap. 54 

| 42. • — — - 'Omission to 

j give reasons for admitting it. Where evidence has 
| been taken by an Appellate Court in the presence 
j of parties or their agents, it should not be rejected 
j on appeal merely because the Court omitted to 
| record its reason for admitting it. B hug wan 
! Chunder Ghose v. Rajcoomar G oho 
| , • 18 W. R. 308 

| 43 . — — - — Rejection of documents in 

j first Court on the ground of want of regis- 
trar on — Subseguen t . registration and presentation 
I to Appellate Court * The plaintiff, as purchaser at a 
I Court’s sale, sued in 1871 for possession of certain 
| immoveable property, and tendered in evidence a 
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ON APPEAL — could. 

sale certificate, dated 20th September 1865. The 
first Court decided against tlie plaintiff; on the ground 
among others, that the certificate was not regis- 
tered, though registration of it was compulsory. 
On the 9th February 1875 the plaintff filed an appeal 
in the High Court against that decree, and on the 
26th July 1 875 applied to that Court for permission to 
give in evidence a new certificate of sale, issued on 
the 1st February 1875, regarding the same property 
as that to which the certificate of the 20th Septem- 
ber 1865 related. Held by the High Court, that, 
as the new certificate was issued after the first 
Court had made its decree, the High Court ought 
not to receive it or to suggest or facilitate any ap- 
plication to the lower Court for a review of its decree 
on documentary evidence which had no existence 
when that Court made such decree. Lalbhai 
Lakhmidas v. Kamaludin Husen Khan 

12 Bom. 247 

■ 44 ^ _ — - — — Civil Procedure 

Code , 1882, s. 568 — Production of additional evi- 
dence in Appellate Court . Circumstances under | 
which an Appellate Court will not allow addi- | 
tional evidence to be produced at the hearing of 
an appeal under s. 568 of the Civil Procedure 
Code. Nadi ar Oh and Singh v. Ciiundeu Sixhtjr 
Sadi-iu . . . . I.L. R. 15 Calc. 765 

. 45. — — ■ — — Evidence on appeal 

— Civil Procedure Code, s. 142 A — Document re- 
ejeeted as inadmissible , but allowed to remain on the 
record . Where a document tendered in evidence 
in a Court of first instance was rejected as inadmis- 
sible, but was nevertheless allowed to remain on the j 
record of the ease : — Held, that the mere fact of the I 
document remaining on the record did nob make it I 
evidence in the Appellate Court, but it must be ten- 
dered as evidence in the Appellate Court and accep- j 
ted thereby. Har Gobind v. Noni Bahtj j 

I. L. R« 14 All. 356 j 

46. — — - — — — Civil Procedure | 

Code, 1882, s. 368. The test as to whether addi- ! 
tional evidence should be received in an Appellate 
Court under s. 568 of the Code of Civil Procedure 
depends upon the question whether or not the 
Appellate Court requires the evidence to enable I 
it to pronounce judgment or for any other sub- 'j 
stantial cause”; as to this, the Appellate Court is to 1 
be the sole judge. In the goods of Prem Chand i 
Moonshee. Upend r a Mohan Ghose v. Gopal- I 
Chandra Giiose . I. L. R. 21 Calc. 484 

— r — — Civil Procedure ■ ' ! 

Code f 1882 , s. 568 — Remand — Direction by Appel- j 
late Court to take farther evidence. In a suit on j 
a hypothecation bond the plaintiff relied in bar of ! 
limitation on endorsements of part- payments appear- 
ing on the bond. The Court of first instance held ! 
that the endorsements were genuine. The Court of j 
first appeal remanded the suit for further evidence i 
to be taken with regard to the endorsements, and ! 


I APPELLATE COURT— conftf. 

3. EVIDENCE AND ADDITIONAL EVIDENCE 
ON APPEAL — contd. 

directed. the Court to record an opinion on the ques- 
tion of the handwriting of the endorsements, and 
held upon the return of flu* evidence that the en- 
dorsements were forgeries, and dismissed the suit. 
Held, that the additional evidence was legally taken 
and admitted under s. 568. Shriniv asac'haejae 
! v- Rangammal . I. L. R, 18 Mad. 94 

48, — - — — - — Remand : ■ to the 

Appellate Court — Additional evidence in Appellate 
Court — Finding of fact upon (catena in Io n after 
remand-— Civil Procedure Code , 1882, s. 568. In 
a second appeal, the High ( bun set aside, i lie deen es 
of the lower Court on the ground that certain 
issues raised in the suit were not considered 
by those Courts, and remanded the case to the 
lower Appellate Court for a proper decision of 
the ease. The lower Appellate Court took evidence 
on the issues not tried before, and came to findings 
of fact on that evidence. Held, t hat 1 he lower Ap- 
pellate Court tried the case, not as an. original ease, 
but as an appeal, and acting under tb#* powers 
given to it took fresh evidence. Bkm Pkesijad 
Kuaei v. Nand Lal Saht; I, L. R. 24 Calc. 98 

. 49.—— — — Civil Procedure 

Code, 1882, ss. 562, 568, 569 — Add it ion til (rid nice 
by Appellate Court— Invalidity of ordt r r( versing 
decree of lower Court on account of or died on of evi- 
dence. A trial took place in the Court, of a District 
Munsif, who heard evidence, decided issues, and 
passed a, decree. On an apjeal being preferred, 
the Subordinate Judge reversed tie decree, and 
remanded the smt for re-trial on the ground that cer- 
tain documentary evidence which had been tendered 
by a defendant had been excluded, and j hunt i A h’ 
witnesses, who had been cited in the fist, leal not 
been wholly examined. On an apf cal being prefer- 
red against that order s — Held, that s, 562 of the 
Code of Civil Procedure was inapplicable to such 
a ease ; and that the proper and only legal course 
for the Subordinate Judge to take lmder’ihe Code 
of Civil Procedure was to act either under s. 568 
or s. 569, by himself taking the evidence which 
he considered to have been wrongly excluded, 
or to direct the District Munsif to take it. Per 
umbra Nayar v. Subrahtnanian Pattar , I. L, It £3 
Mad. '445, distinguished. Skshan' Pattar 
Seshan Pattar . . I. L. R. 23 Mad. 447 

50.-— Additional evidence - Civil Procedure ■ 
Code, 8s. 5^4, 56 V — Appeal — Admission of addi- 
tional evidence — Discretion of Court. The refusal 
by an Appellate Court to exercise the discretion 
vested in it by g. 568 of the* Code of Civil Procedure 
with respect to the admission of additional evidence 
would be an error or defect in procedure, within the 
meaning of s. 584 of the Code, because s. 568 dis- 
tinctly implies that discretion must be exercised. 
But a refusal, in the exercise of discretion, to admit 
additional evidence is undoubtedly not such an 
error or defect Bam Piaei v. Kaltt (1900) 

I. L. R. 23 All 121 
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51. — Evidence of application before Crim- 
inal Court — Limitation Act (XV of 1877), s. 26 — 
Right of way— Application before a Criminal Court , 
admissibility in evidence of — Civil Procedure Code 
(Act XIV of 1882), s. 568 ■ — Additional evidence. 
In a suit for declaration of right of way, the plain- 
tiff, in order to show that the period of 20 years 
ended within two years before the institution of the 
suit, as required by s. 26 of the Limitation Act, pro- 
duced before the first Appellate Court a petition, 
filed by the plaintiff before the Criminal Court, 
complaining of the obstruction in question ; and 
the first Appellate Court relied on the petition, 
although it was not produced before the first Court 
and was not marked as an exhibit by the Appellate 
Court, which also did not comply with the require- 
ments of s. 56S of the Civil Procedure Code for 
admitting additional evidence. Reid, that the 
petition was inadmissible, and the first Appellate 
Court was wrong in relying upon it. Juggernath 
Barj v. Kanai Das Byragi (1901) 

6 C. W. NT. 31 

52. — — . — — — Taking additional Evi- 

dence on Appeal — Civil Procedure Code ( Act XIV 
of 1882), s. 568 — Witnesses — Application for Probate 
— Examination of only some of the Witnesses in 
support of W ill — Tender of others for cross-examina- 
tion — Courts differing cn question of fact on different 
Evidence — Presumption of Correctness of Appellate 
Court. On an application to a District Judge for 
probate of a will, the evidence of three out of the 
six witnesses in support of it was taken, and then 
the applicant and two other witnesses were tendered 
for cross-examination, and the caveators, on the 
ground that such a course was not in accordance 
with the practice of the Civil Courts, declined to 
cross-examine them and their evidence was not 
given. The District Judge came to the conclusion 
on the evidence that the will was genuine and 
granted probate of it. On appeal the High Court, 
the parties consenting, took the additional evidence 
of the three witnesses under s. 568 of the Civil Pro- 
cedure Code and on a consideration of the whole 
of the evidence came to an opposite conclusion from 
that of the District Judge and dismissed the ap- 
plication for probate : — Held , that on a pure ques- 
tion of fact, the Courts having differed on what 
were not die same materials for deck-ion, the 
Judicial Committee would not reverse the decree 
of the High Court unless they were satisfied it was 
wrong, and they were not so satisfied. An objec- 
tion bv the appellants that in taking additional 
evidence the High Court had not acted in accord- 
ance with the provisions of s. 568 of the Code 
of Civil Procedure, was disallowed as the 
appellants had without raising any objection at 
the time consented to the additional evidence being 
taken. Jagaenath Pershad v. Ha yum an Per- 
shad (1909) . . I. L. R. 30 Gale. 833 


1 APPELLATE COURT-conR 

! 4 * REJECTION OR ADMISSION OE EVI- 

DENCE ADMITTED OR REJECTED BY 
COURT BELOW. 

(a) Unstamped Documents. 

~ Unstamped documents— 
Admission of unstamped document in ■evidence--- Act 
X of 1862, ss. 15 and 17 — -Objection made on appeal 
— VIII of It 59, s. 850. When the Court of 
first instance admitted, without objection, un- 
stamped receipts in evidence, but the Judge on 
appeal rejected the documents, and reversed the 
decision of the lower Court Held, that the docu- 
ments, once received without objection, were* 
wrongly rejected and the decision below wrongly 
reversed on appeal, as the irregularity was not 
one affecting the merits of the case under s. 350,, 
Act VIII of 1859 ; and that the Court had no 
power to receive the documents on payment of 
the stamp duty and penalty under s. 17, Act X of 
1862. Lalji Singh v. Akkam Sen 

3 B. L. R. A. C. 235 : 12 W. R. 47;' 
i Cubness v. She o churn Sahoo 
j ¥. R., 1864, 184: 

I 2. — — Document admit - 

| ted in Court below. An Appellate Court has no 
| right to refuse to admit on technical grounds a 
document which has been received and read in the 
Court below without objection. Akbar Alx v„ 
Bhyea Lal Jha 

I. L. R. 0 Gale. 80 : 7 C. L. R. 497 

| Mqhabeeb Doss v. Lalla Roy 1 W. R. 12 
| Gour Surn Das v. Kanhy Singh 12 W. R. 237 
! ' Crawley' v. Maling- . . 1 Agra 63 

I Hue Chunder Gi-iose, v. Wooma Soonduree 
I Dossee . . . . 23 W. R. 170 

! Roy Luchmeeput Singh v. Moshuruee Ali 
| 25 W, R. 80 

! Kashee Nath Mookrejee v. Mohesh Chunder 
| Goopto 25 W, R, 168 

i Nem Roy- v. Lalmun Roy- 25 W. R. 378 

I 3. * * — Document admit - 

i ted in Court below . Where a document was admit » 

| ted in evidence by the Court, of first instance without. 

I any objection by the parties, but the Assistant 
| Judge on appeal held it inadmissible, because it 
! was insufficiently stamped, although, no objection 
j was made to it in the memorandum of appeal 
| Held , that the Assistant Judge ought not to have 
! excluded it from his consideration. Kasttjr Bha- 
! VANI V. Appa . . X, L. R. 5 Rom. 621 

I 4 , — v — ■- Document ' admit* \ 

i led or rejected in Court below. The decision of the* 

' j Court of first instance as to the admissibility -' of 
j document, subject to the payment of stamp duty,, 
j is final, and cannot be reviewed by the Appellate 
j Court. Lakshmi Nabayana Aiyae v. Suppara- 
| Gaundan ..... 2 Mad.' 321. 
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(a) Unstamped Documents — contd. 

5. ~ — — ... — — — — — - Document 


not 


■ . - ~ M/ucumano noi 

■sufficiently stamped admitted in evidence by lower 
Court. A Court of first instance haying admitted in 
evidence a document improperly stamped, the' 
Appellate Court cannot question its admissibility. 
■Shjddapa V. Irava . I. L. R. is Bom. 737 


~~ — — * Question of liabil- 

ity to stamp. It is open to an Appellate Court 
c ° nsider question whether a document which 
the Court of first instance has declared liable to be 
stamped under Act X of .1862 is properly so liable. 
feUBBAYA PlLLAI V. SRINIVASA PlLLAI. DuRGA 
Pillai v. Srinivasa Pillai. Chella Pill ai v 
Srinivasa Pillai .... 3 Mad, 71 

7. The fact that the 

document was received in evidence without a stamp 
is no reason for reversing the decision in appeal. 
Currie v. Mow Ramen Chetty 

3 B. Is, R, A. G. 128 : II W. R. 520 

8. -- — - — - Where title-deeds 

of land had been deposited by a debtor with the 
Bank oi Bengal, and a letter was given authorizing 
the Bank to sell the land and apply the proceeds in 
liquidation of a debt then existing and due to the 
Bank, the Court declined to entertain the question 
whether the document relied on was one requiring 
* stamp as being a matter not affecting the merits of 
the case or the jurisdiction of the Court. Ibrahim 
Azim v. Cruicksiiank 

7 B. Xj. R. 053 ; ie w, R. 203 

. n ■ Xr, ■ ? . 

. ^ — — — Qround for re - 

venal of decision. An Appellate Court has no 
power to reverse the judgment of a Court, of first 
instance, merely on the ground that the document on 
which the suit was based did not boar a stamp at all. 
Seinath Saha v. Saeoda Gobindo Chowdry 

5 B. L. R. Ap. 10 

10. - — - — — - — — - — . Improver ad- i 

mission m evidence of unstamped document— Irregu- 
larity not affecting tie merits of the case-Oivil Pro- 
cedure Code, 1S59 s. 350. Where a Court of first 
instance, treatmg'an unstamped promissory note, 
the after-stamping of which was inadmissible, as a 
bond, received such instrument in evidence, on pay- 
me ?\° i? e stamp-duty chargeable on it as a bond 
■and of the penalty -.-Held, that the reception of 

ftonot S ! 1 lw ?nt ^ ySn0ll ? 0Urt ’ bein S an irregular- 
ity not affectmg the merits of the case, was no 

•g-ound for reversing the decree of such Court when 
WaS appealed fr0m - AfzAE-UN-NISSA V . 
Te^Ban .... . . I. L. It. 1 All. 725 

first "court of document unstamped. ^The'provisiona 
•of the Stamp Law by which unstamped Sfr 
■ciently stamped documents are excluded were 
■framed primarily in the interests of the Government 
-revenue, but were never intended to create or put 
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4 - R ®' y ® G Tr°N OR ADMISSION OF EVI- 

rnnpm 0R REJECTED BY 

COURT BELOW — contd. 

(a) Unstamped Documents — contd. 

an end to the rights of the parties. Where a docu- 
ment is admitted by the first Court as not requirm- 
„t®r- Rs admissibility cannot be questioned in 
appeal. Enayetoollah v. Meajan 16 W R 0 

_____ , ; ,"*■■ : 

unstamped document on payment of venauif '^A -nut 
that a deed of sale filed had been oSnallv^? 
stamped, and that the lower Court was incompetent 
to supply the deficiency of the stamp by payiL the 
penalty w the appellate stage of the ease, "was 
overruled. Ram Sabun Sahoo ». Veeyao JUhton 

25 W. U. 554 

J —Document admitted as duly stamped. P 'Where* & 

I d f °° Ume , n h f ’T? adm *tted in evidence as duly 
j stamped, such admission can only be called in <me£ 
tion by the Appellate Court under s. 50 of the Indian 
Stamp Act. Reference under Stamp Act, 1879 
I. L. R. 8 Mad. 56 i 

lower G 77 ’, s -J 7 .f-r Vmtamped h unditlmim U Z 
lower Court. Suit by payee against drawer upon 

CrtZt rZ? ^- Itish India upon a W 

Colombo. The hundi was not stamped when drawn. 
Objection taken to its admission in evidence by 
defendant was allowed by the Munsif, but plaintiff 
was permitted to sue for the amount due upon the 
original consideration. The suit was dismissed on 
the ground that no consideration was proved. 

fomrfi dt? pea f ’ he - ■ DlStriot Jud S e heId Hurt the 
hundi did not require a stamp, as it was not in- 

I rt n l ed *?. opera ‘° 111 British India, and admitted 
as a bu,iness letter admitting 

ation a ? d ^ ound fc J la t there was consider’ 
ation. Held, upon second appeal, that the hundi 

tolw bv 6 the d D ?t t te - d f in T e ^ denCe ’ tb0usl1 contrary 
be win V + inet Judge, no objection could 
be taken to the decree m second appeal upon that 
account. Ramasami v. Ramasami 

s.. 5 Mad. 220 

duty.\ mvejf: bjectuo^latt tiXt 
time in special appeal that a document which 

V 04 * 0 ? ought to have been 

stamped has been admitted by both the lower Courts 

th ? n l? 11 ° 0urt !s bound t0 take notice of 
(although not one of the grounds set 
“ t “ tbe petlt, °n of appeal) and to require pay- 

Zumf !f h A amp duty and ponalt y> ° r to reject the 
document. Adinaeayana Sbtti t>. Minchin 

3 Mad. 297 


under the Court Fees Act has been used in the High 
Court, and the mistake or inadvertence which per. 
mitted its reception m a lower Court, without being 
properly stamped, comes to light in the High Court! 
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(a) Unstamped Documents — contd. 

any Judge of that Court may, under s. 28 of the 
Court Fees Act, direct that it should he properly 
stamped. Chedi Lal v. Kirath Chand 

I. L. R. 2 All. 682 

17. — Application in - 

sufficiently stamped — Court Fees Act (VII of 1870), 
ss 6 , 28—. Application for review. On the 26th 
January 1889, an application was presented to the 
Munsarim of the District Judge’s Court for review 
of a judgment passed on the 19th December 1888. 
The application was insufficiently stamped, and the 
Munsarim endorsed on it 4 4 stamp insufficient. ”■ 
On this a dispute ensued between the pleader for 
the applicant and the Munsarim as to the sufficiency 
of the stamp. On the 25th April 1889, the defi- 
ciency pointed out by the Munsarim was made good. 
On the 26th May the Judge admitted the applica- 
tion on the applicant paying the Court-fee payable 
on an application presented on or after ninety days 
from the date of the decree. Held, that s. 6 and 
the first paragraph of s. 28 of the Court Fees 
Act (VII of 1870) were applicable ; that there was 
no mistake or inadvertence within the meaning 
of the second paragraph of s. 28 ; that the Judge 
had no power under the circumstances to admit the 
application as one presented after ninety days from 
the date of the decree ; and that there was no pre- 
sentation within ninety days of an application which 
could have been received. Munro v. Cawnpore 
Municipal Board . . I. L. B. 12 All. 57 

IS. — Penalty. Held , 

that an objection may properly be taken in a Court 
of first appeal to an unstamped document, and such 
Court is bound to entertain the objection and may 
direct that the document be stamped and the pen- 
alt v imposed. Safdar Ali Khan v. Bachman 
Dass .... I. L. B. 2 All. 554 

19. Stamp Act, I860, s. 20 3 

and Sell. II, Arts. 5 and 11 — Stamp duty — 
Penalty, tender of. An Appellate Court has no 
authority to direct the reception of an unstamped 
document to which the provisions of s. 20 of the 
Stamp Act (XVIII of 1869) apply, unless the 
amount of stamp duty and prescribed penalty was 
tendered when the document was first offered in 
evidence and rejected. Champabaty v. Bibi Jibun 

I.L. B. 4 Calc. 213 

Court Pershad Lal v. Lalla Kund Lal 

7 W. B. 439 

20. — Stamp Act, 1879, s. 34, pro- 

viso III — Admission of documents in evidence — 
Unstamped promissory note admitted as a bond on 
payment of stamp duty and penalty. The plaintiff 
sued to recover the amount due on three khatas. 
The defendant objected that the khatas were not 
duly stamped. The Subordinate Judge held that 
the instruments were bonds, and as such admitted 
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4. REJECTION OR ADMISSION OF EVI- 
DENCE ADMITTED OR REJECTED BY 
COURT BELOW — contd. 

(a) Unstamped Documents — condd. 

them in evidence on payment of the proper stamp 
duty and penalty under s. 34, proviso I, of the Stamp 
Act (I of 1879). At a subsequent stage of the same 
suit, his successor in office was of opinion, that the 
khatas in question were promissory notes that as 
such they could be stamped only at the date of their 
execution, and that they had been illegally admit- 
ted in evidence under s. 34, proviso I. He accord- 
ingly dismissed the suit. On appeal, the District 
Judge agreed with the Subordinate Judge that the 
instruments sued on were promissory notes, but 
held that, after they had once been admitted in 
evidence on payment of the stamp duty and penalty 
the question of their admissibility could not be 
subsequently raised in the suit under proviso III to 
s. 34 of the Stamp Act (I of 1879). He therefore 
reversed the decree of the Subordinate Judge, and 
remanded the case for trial on the merits. Against 
this order of remand defendants appealed to the 
High Court. Held, that the promissory notes, 
having been once admitted in evidence, could not 
afterwards be rejected on the ground of their not 
being duly stamped. Deva Chand v. Hira Chand 
Kamaraj . . I. L. B. 13 Bom. 449 

21. Stamp Act, 1879, s. 84— 

Instrument admitted as duly stamped— Appellate 
Court’s power to question the admission. Where a 
Court of first instance has admitted a document in 
evidence as duly stamped, s. 34, cl. 3, of the Stamp 
Act (X of 1879) precludes the Appellate Court from 
questioning the admission of such document. If the 
Appellate Court considers the document to be in- 
sufficiently stamped, it can only proceed under s. 
50 of the Act. Gurupad apa bin Jrapa v. Naro 
Vithal Kulkarni . . I. L. B. 13 Bom. 493 

(b) Valuation op Suit, Error in. 

22. *V aluation of suit — Error in 

valuation of suit —Civil Procedure Code, 1859 , 
s. 350. An error in the valuation of a claim is 
not an error, defect, or irregularity which affects the 
merits of the case, and an Appellate Court is 
restrained by s. 350 of the Code of Civil Pro- 
cedure from ordering the reversal of a decree on 
account of any such error, which does not also 
affect the jurisdiction of the Court which originally 
tried the suit. Nansa bin Biba v. Baba bin 
Bahiru _ 1 Bom. 183 

Subah’Roy v. Baldeo Singh 24 W. B. 225 

23. — — — — — Error in valua- 

tion. An error in a matter of stamp is no ground 
for appeal, and is no reason for interfering with the 
decision of the Court below, under &. 350 of the 
Code of Civil Procedure. Showdaminee Dossee 
v. Ram Roodro Gangooly ...... 8 W. B. 387 

Mahomed Shaha v. Lall Mahomed 

15 W, B. 170 
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APPELLATE COURT —contd. 

4. REJECTION OR ADMISSION OE EVI- 
DENCE ADMITTED OR REJECTED BY 
COURT BELOW— contd. 

Lb) Valuation of Suit, Error in — contd. 

for re-trial. Held, that the order was a proper one. 
Beojo Cqomar Sen v. Eshan Chunder Das 

3 C.L. R. 79 

. 34. ■ — — — — ■ — . Civil Procedure 

•Code, : 1877, s. .578— -Error or irregularity — Court- 
.fees— Appeal. The refusal of a plaintiff-respondent 
to make good a deficiency in Court- fees in respect of 
his plaint when called upon to do so by the Appellate 
Court, is not a ground upon which the Appellate 
Court should reverse the decree of the Court of first 
instance and dismiss the suit. Mehdi Husain v. 
Ma:dar Bakhsh . . X. L. R. 2 All. 889 

85, Plaint insuffi- 

ciently stamped — Court Fees Act (VII of 1870), s- 
12 — Civil Procedure Code (Act X of 1877), s. 578 . 

A suit was instituted and tried on the merits in the 
Court of a Subordinate Judge without any objection 
being taken, either by the defendants or by the 
Court, that the plaint was insufficiently stamped. 
The defendants appealed on the merits, and the Dis- 
trict Judge, being of opinion that the stamp on the 
plaint was inadequate, called upon the plaintih to 
pay the additional fee which would have been pay- 
able had the objection been taken and the question 
rightly decided in the Court of first instance. Held, 
-on second appeal, that the order of the Judge was 
properly made under s. 12, cl. 2, of the Court Dees 
Act, VII of 1870. Kala Chand Sen v. Anund- 
hristo Bose, 22 W. B. 433, dissented from. S. 578 
of the Civil Procedure Code explained. Shama 
SOONDARY V. HuRRO SOONDARY 

I. L. R. 7 Calc. 348 
8 C. L. R. 528 j 

36. . - Court Fees Act, 

1870 , s. 12 — Memorandum of appeal — Stamp — 
Suit for recovery of land and money. In deciding 
the amount of stamp to be borne by the memoran- 
dum of appeal, the High Court is not bound by the 
decision of the Court of first instance as to the stamp 
•on the plaint. Motigavri v. Pranjivandas 

I. L. R. 6 Rom. 302 

37. — — Court Fees Act , 

VII of 1 870, s. 12 — - Stamp • — Plaint — Un lervalua- 
lion — Rejection-- -Finality of decision. The deci- 
sion of the Court of first instance, that a plaint is 
undervalued, is binding upon the Court of appeal, 
reference, or revision ; but the Court of first instance j 
is not justified in rejecting the plaint without giving I 
to the plaintiff an opportunity of affixing the proper j 
stamp. Bai A nope v. Mulchand Girdhar 

I. L. R. 9 Rom. 355 | 

38 ss. 10, 12,28— ; 

Order requiring additional Court -fee on claim, | 
...passed subsequent to decree— Decree prepared so as 
■to" give effect to subsequent order — Civil Procedure 
■ Code, ss. 54, 55, 584. A Judge, after disposing of j 
•an appeal on the 1st March 1883, again t-ook it up, 


APPELLATE COURT — contd. 

4. REJECTION OR ADMISSION OE EVI- 
DENCE ADMITTED OR REJECTED BY 
COURT BELOW — concld. 

(b) V ALUATION OF SUIT, ERROR IN — COUCld. 

— — ss. 10, 12, 28 — concld . 

and on the 21st March 1883 directed the appellant 
to pay additional Court-fees on her memorandum of 
appeal. On the 2nd May 1883 the appellant paid 
the additional Court-fees under protest, and a de- 
cree was then prepared, bearing date the 1st March 
1883, hut it referred to and carried into effect the 
subsequent order of the 21st March and the 2nd 
May, Per Mahmood, J. — That as soon as the Judge 
had passed the decree of the 1st March 1883, he 
ceased to have any power over it, and was not com- 
petent to introduce new matters not dealt with by 
the judgment ; that the order of the 21st March and 
the deposit of the 2nd May, whether right or wrong, 
were not proceedings to which effect could be given 
in the antecedent decree of the 1st March 1883 ; 
and that the decree was ultra vires to that extent, 
and was therefore liable to correction in second 
appeal under s. 584 of the Civil Procedure Code. 
The powers conferred by ss. 54 (a) and (c) and 55, 
read with s. 582 of the Civil Procedure Code, or by 
s. 12 of the Court Eees Act (VII of 1870), read with 
cl. (ii) of s. 10, are intended to he exercised before 
the disposal of the case, and not after it has been 
decided finally so far as the Court is concerned. 
The powers conferred by s. 28 of the Court Eees 
Act cannot be exercised by an order passed after 
the decision of the case to which the question of the 
payment of Court-fees relates, and, even assuming 
that they can be so exercised, such an order, though 
it may be subject to such rules as to appeal or revi- 
sion as the law may provide, cannot be given effect 
to by making insertions in an antecedent decree. 
Per Oldfield, J. — That the Court had power 
to make the order it did, inasmuch as the collection 
of Court-fees was no part of a Judge’s functions in 
the trial of a suit which cfculd be said, to have ceased 
with its determination; and the provisions of the 
Court Eees Act fixed no time within which the pre- 
siding Judge could exercise his power of ordering 
documents to be stamped, and seemed, on the other 
hand, to contemplate the exercise of that power at 
any time subsequent to the receipt, filing, or use of a 
document, and to make the validity of the document 
and the proceedings relative thereto dependent on 
the document being properly stamped. Mahadei 
v. Ram Kishen Das" . . * I. L. R. 7 All. 528 

5. ERRORS AFFECTING OR NOT MERITS 
OE CASE. 

1 , — — _ — _ Delivery of judgment out 

of Court — Error in procedure— Civil Procedure 
Code, 1859, s. 350. In a suit for possession of lands 
the Judge, after hearing the evidence and admitting 
the documents on both sides, intimated that he 
should examine the place to satisfy himself with re- 
spect to the boundaries. He did make such exam- 
ination, the defendant attending, but the plaintiff 
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APPELLATE COURT — contd. 

5 ERRORS AFFECTING OR NOT MERITS 
OF CASE— contd. 

being absent ; and he afterwards delivered his judg- 
ment in favour of the defendant out of Court. 
Held, that the mere circumstance that the judgment 
was delivered out of Court did not constitute error 
under s. 350, Act VIII of 1859. and was no ground 
of appeal. Nilmoney Singh Deo v. Bhobany 
Churn Panda . Marsh. 327 : 2 Hay 305 

2. . — Omission to decide limita- 

tion — Mirror or defect in decision of case. An 
omission to decide a question of limitation, though 
not raised in the grounds of appeal, is an error or 
defect in the decision of the case on the merits. 
Sabtjji Kesraji v. Rajsangji Jalmsangjx 

2 Bom. 169 : 2nd Ed. 162 

8. Admission of invalid docu- 

ment— -Civil Procedure Code, 1859 , s. 350 — Bom. 
Peg. XVIII of 1827 , s. 10 — Objection to validity 
of document unstamped. An objection to the 
validity of a document under Bombay Regulation 
XVIII of 1827, s. 10, as distinguished from its in- 
admissibility in evidence, or from % prohibition to 
Courts of Justice or public officer? to act upon it, is 
an objection on the merits under Act VIII of 1859. 
Girdhar Nagjishet v. Ganpat Moroba 

‘ 11 Bom. 129 

4. — Order without jurisdic- 

tion — Civil Procedure Code , 1859, *s. 350 , 351, 
355. Every order passed by a Court is not void for 
want of jurisdiction simply because it is illegal,— e.g., 
where a Court remands a case under s. 351, Act 
VIII of 1859, instead of following the provisions 
of s. 355. Such an order is not necessarily an 
error a fleeting the decision on the merits. Jaw ad 
Aljc v. Hossein Bibee . . . 8W.E, 207 

5. Decree passed without ju- 

risdiction — Reversal or modification of decree 
— Civil Procedure Code , 1859 , s. 350. Where the 
proceedings and the decree passed by a lower Court 
were without jurisdiction. Held (Spankie, J,, dis- 
senting), that s. 350 of the Code of Civil Procedure 
did not apply, as the judgment of the High Court 
could not be for reversing or modifying the decree 
of the lower Court, there being no decree to reverse 
or modify, JBijee Kooer v. Damodhttr Das 

5 W. 55 

6. — Trial on different issue and 

reversal in Appellate Court. A suit having 
been decreed in favour of plaintiff in the Court of 
first instance, where it was tried on a certain issue, 
the decree was reversed in the Appellate Court, 
where it was tried on a different issue. Plaintiff 
upon this objected in special appeal that he had 
been misled by the issue framed in the first Court, 
and, but for it, would have adduced evidence to 
prove his case. Held, that, if plaintiff had any evi- 
dence to offer up(in the issue cried in the Appellate 
Court, he should have moved the Judge to allow 

• him the opportunity of offering it, and that there 
was no error of law in the proceedings of the lower 


APPELLATE COURT— contd. 

5. ERRORS AFFECTING OR NOT MERITS 
OF CASE— contd. 

Appellate Court. Eshan Chttndra Sein v , 
Dhonaye 11 W. R. 61 

7. Irregular verification of 

plaint —Civil Procedure Code, 1882 , 55 . 51, 578. 
A defect in signature of the plaint, or the absence of 
signature where it appears that the suit was in fact 
filed with the knowledge and by the authority of the 
plaintiff named therein, may be waived by the de- 
fendant, or, if necessary, cured by amendment at 
any stage of the suit, and, having regard to s. 578 
of the Civil Procedure Code, is not a ground for 
interference in appeal. Basdeo v. Smidt 

I. L. R. 22 All. 55 

S. — Admission of illegal evi- 

dence — Civil Procedure Code, 1859, 5. 350. The 
objection that papers were admitted as evidence 
which were not legally admissible, is not ground 
sufficient, i nder s. 350 of the Code of Civil Proce- 
dure, to warrant a decree being reversed or modi- 
fied, or a case being remanded, when it is admitted 
that there was other evidence to support the lower 
Court’s finding, and the insufficiency of such other 
evidence is not alleged in the grounds of appeal. 
Kenaram Shamttnt v. G opeenath G eeree P ! 

10 W. R. 130* 

9. Splitting cause of action. 

Where the lower Courts allowed a plaintiff errone- 
ously to bring separate suits where he ought to have 
brought only one : — Held, that, as the separate suits 
against the co-proprietor were instituted simultane- 
ously, the error in splitting up the claim against him 
did not affect the merits ; and accordingly the decree 
was affirmed. Vithtj Narayan Dabhul Bar 

5 Bom, A. C, 30' 

10. Multifariousness— Causes 

of action over some of which lower Court had juris- 
diction — Duty of Judge to try these. A suit was 
brought against six defendants, the cause of action 
against five of them being unconnected with the 
cause of action against the sixth. The Assistant 
Judge, in whose Court the suit was brought, tried 
one of the causes of action, over which he had juris- 
diction, but refused to try the other, over which he- 
had no jurisdiction. In appeal, the District Judge 
refused to enter into the merits of either on the 
ground of the misjoinder of the causes of action. 
Held, that the District Judge was bound to enter 
into the merits of the claim over which the Court of 
first instance had jurisdiction, it not being affected 
by the error in the misjoinder of the two claims. 
Samstjddin Pirjade v. Gunpatra Jac.annath 

7 Bom. A. C. 19 

See Rtjkmini Burmonia v. Foodtjn Koomaree 
Burmonia . . . 23 W. R. 408 

11. Misjoinder of causes of 

action — Property wrongly -cdtaedked-— Joint suit by 
holders of two shares to have their shares declared 
not Mdble to attachment — Civil Procedure. Code * 
5. 578— •Amendment of plaint A decree-holder, In 
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APPELLATE COURT— contd. 

5. ERRORS AFFECTING OR NOT MERITS 
OF CASE — contd. 

execution of a decree against one G L, attached a 
house as belongin':? to G L and his two sons forming 
a joint Hindu family. The sons objected that the 
house had previously been partitioned, and was held 
by them and their father in separate shares, but 
their objection was disallowed. They then brought 
a joint suit for a declaration that their respective 
portions of the house were not liable to attachment 
in execution of a decree against their father. No 
objection was taken to the frame of that suit, and 
the Court of first instance gave the plaintiffs a de- 
cree on the finding that partition had in fact taken 
place prior to the suit in which the defendant, judg- 
ment-creditor, had obtained his decree. On appeal 
by the . judgment-creditor, the lower Appellate 
Court dismissed the suit entirely on the grounds of 
misjoinder of causes of action. The plaintiff ap- 
pealed to the High Court. Held, on these facts, that 
the^ plaintiffs should have been allowed to amend 
their plaint by striking out the name of one of them, 
and that, though there was irregularity in the pro- j 
cedure, such irregularity did not affect the merits 
of the case of the jurisdiction of the Court within 
the meaning of s. 578 of the Code of Civil Proce- 
dure. Behari Lal v. Kodxj Ram 

I. L. R. 15 All. 380 

12 , — Misjoinder of parties and 

causes of action — Error not affecting merits — 
Civil Procedure Code, 1882, s. 578. Held, per 
Mitter, J. (Pigot, J., dissenting), that, as regards 
the objection to the suit for misjoinder and under 
s. 44 of the Code of Civil Procedure, the Appeal 
Court was precluded by s. 578 of the Code from 
reversing the decree of the lower Court, as the error 
(if an error at all) could not affect the merits of the 
decision. • Mokund Ball v. Choba y Ball 

I. L. R. 10 Calc, 1061 
13 ,, — Misjoinder of parties— Irre- 

gularity affecting merits— Civil Procedure Code , 
1882, $. 578 . In appeal it was contended by the 
respondents, in support of the decree made by the 
Court below, dismissing the claim of the plaintiff 
No. 2, that the claim was liable to dismissal by rea- 
son of its involving the misjoinder of plaintiffs with 
different causes of action. This objection had been 
raised in the written statement, and the Court was 
asked to raise' an issue on the point. .In answer to 
this contention, it was urged by tbe appellants that, 
as the respondents went to trial upon the merits, 
it was not open to them to urge any objection like 
this to the frame of the suit on appeal. Held, that 
it was open to the respondents to raise the objection 
as to misjoinder in. appeal. Tarinee Churan Gkose 
v. Hunsman Jha, 20 W. 1?. 240, distinguished. 
Smurthwaite v. Hannay [1894], A. C. 494, referred 
to. Moihma Chandra Roy Chowdhey v. Attjl 
Chandra Chakra varti Chowdhby 

I.L. R. 24 Calc. 540 

A , ''14. ' — — — — : Misjoinder of" 

plaintiffs-- Error of procedure. The misjoinder of 


APPELLATE COURT — contd. 

5. ERRORS AFFECTING OR NOT MERITS 
OF CASE — contd. 

plaintiffs which does not produce error in the deci- 
sion of the case on its merits is not a ground for the 
reversal of a decree on special appeal. Semble ; 
That such misjoinder is not a ground for the rever- 
a decree in regular appeal. Where the widow 
or a Mahomedan, and his two daughters brought 
a su ^ f° r their respective shares of the estate 
o± H, which were awarded to them jointly,— Held, 
that this was an error of procedure which did not 
affect the merits of the case. Miya Gulam Nabi v. 
Kharanribi . 6 Bom. A. C. 177 

. — Misjoinder — Objec • 

tion to declaratory decree — Civil Procedure 

Code, 1859 , s. 350. A lower Appellate Court has no 
power to reverse the decree of a Court of first in- 
stance on the ground of misjoinder of parties, 
j After a Court of competent jurisdiction has exer- 
cised its discretion under s. 15, Act VIII of 1859, 
and passed a declaratory decree, it does not lie 
within the power of a Court of Appeal, under s. 350 
of that Act, to set aside the decree upon an objection 
which does not affect the merits, and which was not 
taken at the time when the decree of the first Court, 
was passed. Ram Kanaye Chdckerbutty v. 
Prossuno Coomar Sein . 13 W. R. 176 

10 , ~ — N on- joinder of 

plaintiff s undivided brother — Suit by mortgagee 
against sons of a deceased judgment-debtor — Decree 
against members of joint family — Parties, non- 
joinder of— Civil Procedure Code, 1882, s. 578. 

A personal decree on a mortgage was passed against 
a Hindu (the mortgagor) and his two sons on 19th 
October 1877. The decree provided for payment of 
the secured debt in various instalments by May 
1895. The mortgagor died in 1883, having dis- 
charged part of the debt. The decree-holder hav- 
ing attached certain family property in execution, 
the mortgagor’s two younger sons, who had not 
been born at the date of the above decree, objected 
that their shares were not liable to attachment. 
This objection prevailed, the Court expressing the 
opinion that the matter in controversy should be 
determined in a regular suit. The other defend- 
ants in the suit of 1877 had both died in the inter- 
val, one of them leaving infant sons, The decree- 
holder (in whose sole name the mortgage stood) 
now sued the sons of the mortgagor and their infant 
nephews in 1893, describing himself, being allowed 
to amend his plaint, as managing coparcener and 
representative of the joint family. A plea of non- 
joinder was raised, inter alia , on the ground that the 
plaintiff had an undivided brother : — Held, that 
since the plaint (as amended) showed that the 
plaintiff sued as managing member of his undivided 
family, the omission to join his brother was a merely : 
formal error, and was not fatal to the suit. Ram- 
ayya v. Venkataratnam I. L. R. 17 Mad. 122 

17, Order adding party to 

suit — Civil Procedure Code, 1859, s. 363. An 
order adding a party to a case is not one affecting the 
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merits in the sense of s. 363 ; but where such order 
is made without postponing the case (s. 73) for a 
reasonable time, it is a very important matter. 
Koomara Oopendra Krishna Deb v. Nobin 
Krishna Bose . . . 17 ¥, R. 370 note 

XJpenbra Krishna Deb v. Nobin Krishna 
Bose: . . . SB. L.R. O.C. 113 

18. Rescission of order on 

same day as made without notice to one of 
the parties —Adjournment — Civil Procedure Code, 
1859, s. 146. Where an order was regularly- 
made by a Munsif under Act VIII of 1859, s. 146, 
granting time to the parties, adjourning the hearing, 
and fixing a day for the further healing, but was 
rescinded on the same day on the application of the 
defendant, and the case tried on the following day, 
when all the evidence which the plaintiffs was en- 
titled to produce was not before the Court : — Held 9 
that, as it was not shown that the rescinding order 
was regularly and properly made, there was a de- 
fect in the procedure and a defect in lav , which 
might most materially have affected the decision on 
the merits. Bishen Perk ash Singh v. Ruttun 
Ge:er Chela .... 20 W. R. 3 

10. Decree against agent in- 

stead of principal — Suit brought in name of 
agent instead of corporate body — Civil Procedure 
Code, 1859, s. 350. Where a decree makes a party 
liable who is not liable (e.g., an agent instead of the 
corporate body whose agent lie is), the error is one 
affecting the merits: within the meaning of s. 350, 
Civil Procedure Code. Nueeen Chtjnder Paul v. 
Stephenson . 15 W. R. 534 

20. — — Technical error —Ground 

for reversing judgment. The lower Appellate Court 
is not justified in reversing a decision of the Court of 
first instance for a technical error, unless that eiror 
has affected the decision of the case on the merits. 
The best test to ascertain whether an erroneous 
interlocutory order has affected the x Itimate deci- 
sion on the merits is to see whether the Court would 
have come to the same decision had the erroneous 
order not been passed. Peak Nath Bhaboory v. 
Sree Kant Ijahoree . . 2 C. L. R. 257 

21. . _ L, Filing appeal without 

copy of decree — Cure of irregularity. The ap- 
pellant filed an appeal against the judgment of the 
Court of first instance without a copy of the decree. 
Subsequently the decree of the Court of first in- 
stance was filed within the time allowed for appeal 
and accepted by the Judge. Held, that the irre- 
gularity was cured, and the appeal should not have 
been dismissed on the ground of such irregularity. 
Duller v. Ram Persiiad . . 2 Agra 34 

%% —Improper exercise of discre- 

tion in granting declaratory decrees— -Civil 
Procedure Code , 1882, s: 578. The awarding of 
declaratory relief as regulated by s. 42 of the 
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Specific Relief Act is a discretionary power which 
Courts of equity are empowered to exercise with re- 
ference to the circumstances of each case and the 
nature of the facts stated in the plaint, and the 
prayer of the plaintiff ; that so long as a Court of 
first instance possesses jurisdiction to entertain a 
declaratory suit, and, entering into the merits of the 
case, arrives at right conclusions and awards a de- 
claratory decree, such a decree cannot be reversed 
in appeal simply because the discretion has been 
improperly exercised ,* and that such improper 
exercise of discretion under s. 42 of the Specific 
Relief Act has no higher footing than that of an 
error, defect, or irregularity, not affecting the 
merits of the case or the jurisdiction of the Court, 
within the meaning of s. 578 of the Civil Procedure 
Code. This does not imply that, even in cases 
where the discretionary power to award declara- 
tory relief has been exercised wholly arbitrarily, 
and in a manner grossly inconsistent with judicial 
principles, the Court of Appeal would have no power 
to interfere. Ham Kanaye Chuckerbutty v. Prosunno 
Coomar Sein , 13 W. R. 175, Sadut Ali Khan v. 
Khajeh Abdool Gunnee, 11 B. L. R. 203 . Sheo 
Singh Rai v. Dalcho, I. L. R. 1 All. 688 , and 
Damoodar Surmah v. Mohee Kant Snrmah , 21 W. 
R. 54, referred to. Sant Kumar v. Deo Sab, act 

I, I*. R. 8 All. 365 

23. — — Error in allowing wrong 

party to ..begin — Suit on bond — Right -to 'begin — *' 
Civil Procedure Code, 1877 , ,9. 578. The defendants 
in a suit on a bond admitted the execution of the 
bond, but denied that they had received, as 1 he bond 
recited they had done at the time of execution, the 
consideration for it. The Court of first instance 
irregularly allowed the plaintiff to call witnesses to 
prove that the consideration had been paid at the 
time of the execution of the bond. They proved, 
however, that it had not been paid at the time of the. 
execution, but, if paid at all, at some subsequent 
time. The plaintiff gave no further evidence of 
payment, and the Court of first instance, without 
calling on the defendants, dismissed the suit. The- 
lower Appellate Court held that the defendants 
should have been required to begin under the cir- 
cumstances, and reversed the decree of the Court of 
first instance, and . gave the plaintiff a decree-: 
Held, that it was doubtful, having regard to the 
provisions of S.-A78 of Act X of 1877, whether. It. 
was competent for the lower Appellate Court to 
reverse the decision of the Court of first instance ; 
but even if it were, the lower Appellate Court 
should have not ignored what had taken place, 
but. should, have dealt with the case . on- appeal in 
the shape it came before it.: ' Marunh ’ ' B Ahori ' 


Lal. .... X. L. R. 3 All, 824 
24. — Omission to state reasons 


for decision— Civil Procedure Code, 1877 , s. 578. 
In a suit to recover possession of certain immove- 
able property alleged to have been purchased by the 
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plaintiff from a Hindu widow who claimed to have 
held the same as heir of her husband, the defend- 
ant, who was the mother of the husband, contended, 
inter alia, that the alleged purchase and sale were 
invalid by reason that she herself was entitled to 
maintenance out of the property.- The first Court 
gave the plaintiff a decree, and this decree was 
affirmed on appeal by the District Judge, who, how- 
ever, gave no reasons of his own for his judgment, 
but merely adopted those of the lower Court. Held, 
that, having regard to the nature of the case and 
the simplicity of the point for determination, the 
fact of the District Judge having omitted to state 
his reasons did not amount to such an error of law 
within the meaning of s. 857 of the Code of Civil Pro- 
cedure as affected the merits of the case or the juris- 
diction of the Court. Rohimoni Dabi v. Zamib- 
xtddin 8C.L.E. 597 

25. Objection by one of several 

parties — Civil Procedure Code, 1877, s. 578— Irre- 
gularity not affecting the merits or jurisdiction — 
Misjoinder. Where one party alone objected to the 
frame of the suit and the defect (of misjoinder and 
multifariousness) did not affect the merits of the 
case of the jurisdiction of the Court, the lower Ap- 
pellate Court ought not, regard being had to s. 578 
of Act X of 1877, to have reversed the decree of the 
Court of first instance by reason of such defect. 
Kalian Singh v. Gttr Dayal I. L. R. 4 All. 163 

28. Error in frame and valua- 

tion of suit — Civil Procedure Code, 1877 , s. 578— 
Co-sharers, suit by some of several — Error not 
affecting jurisdiction or merits. The plaintiffs in 
this suit, alleging that they were co-sharers of a 
certain village, that certain land situate in such 
village was the property of the co-sharers, and that 
such land had been improperly sold by the persons 
occupying it to one of the co-sharers, sued the vend- 
ors and the purchaser and the other co-sharers for 
possession of their share of such land and the set- 
ting aside of the sale so far as their share was con- 
cerned, and valued the suit according to their share. 
Held, that the error in the frame and valuation of the 
suit, inasmuch as it did not affect the jurisdiction 
of the Court in which the suit was instituted or 
the merits of the case, was not, tinders. 578 of 
the Civil Procedure Code, a ground on which the Ap- 
pellate Court should have reversed the decree of 
the Court of first instance. TJnnoda Persad Boy v. 
Erskine, 12 B. L. It 370, distinguished. Param 
v - Achal . . . . I. L. R. 4 All. 289 

27. — • Dismissal of suit for under- 

valuation — Civil Procedure Code, 1877, s. 578 
—Irregidariiy affecting merits. A Mnnsif, after 
hearing the evidence on both sides, found that the 
suit had been undervalued, but, instead of retum- 
UE ^ er s * 57, he dismissed the suit. 
Held, that such dismissal was a matter affecting the 
merits of the case and which the Appellate Court 
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could deal with under s. 578. Bhudeswar Chow- 
bhry v. Gattri Kant Nath 

I. L. R. 8 Calc. 834 

28. Institution of suit in wrong 

Court — Civil Procedure Code , 1882, s. 578. Per 
Mahmood, J. The institution of a suit in a Court 
of higher grade than the Court which is competent 
to try it is not a question either as to the juris- 
diction or affecting the merits of the ease. It is a 
question of the kind provided for by s. 578 of the 
Civil Procedure Code, and the irregularity is not 
one which affects “ the merits of the case of the 
jurisdiction of the Court 55 within the meaning of 
that section. Nidhi Lal v. Mazhar Husain 

I. L. R. 7 All. 230 

29. Institution of suit 

in Subordinate Judge's Court instead of Mnnsif s 
Court — Civil Procedure Code, 1882, s. 578. The 
words “ not affecting the jurisdiction of the Court ” 
in s. 578 of the same Code mean “not affecting 
the competency of the Court to try.” The error 
in instituting a suit in a Subordinate Judge’s Court 
instead of in that of the Munsif is not an error which 
affects the jurisdiction of the former Court within 
the meaning of s. 578. Matra Monhal v. Hari 
Mohun Mullick alias Mother a Mohan Mult.ick 

I. L. R. 17 Calc. 155 

80. Suit brought on behalf 

of minor without authority — Civil Proce- 
dure Code, 1882, s. 37 — Minors Act, Bombay ( Act 
XX of 1864). In a suit brought by the Political 
Agent, Southern Mahratta country, as administra- 
tor of the estate of che Chief of Madhol, who was 
described in the plaint as being 19 years of age, to 
eject the defendants from certain lands belonging 
to the Chief situated in the Satra District, it was 
found, on preliminary objections taken by the 
defendants, that the Political Agent had no au- 
thority to institute the suit, he being neither a 
certificated guardian of the Chief under the Bom- 
bay Minors Act XX of 1804 nor a “ recognized 
agent” under s. 37 of the Civil Procedure Code. 
Held, also, that the irregularity of the Political 
Agent’s suing for the Chief without authority was 
one affecting the merits of the case, though not the 
jurisdiction of the Court. If the Political Agent 
was not properly representing the Chief, he had no 
merits, no rights as against the defendants. The 
District Judge was, therefore, right in reversing 
the decree of the first Court, s. 578 of the Code of 
Civil Procedure having no application to the. present 
case. Venkatrav Raje Ghorpade v. Madhava- 
rav Ramchandra . . I. L. R. 11 Bom. 53 

31. - — - — — Omission to appeal from 

order- Civil Procedure Code, 1882, s . 591. 

S. 591 of the Code enables the Court, when deal- 
ing with an appeal from a decree, to deal with 
any question which may arise as to any error, de- 
fect, or irregularity in any order affecting the deci- 
sion of the case, though an appeal from such order 
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might have been and has not been preferred. 
Googlee Sahoo v. Premlall Sahoo , I. L. R. 7 Calc. 
148, referred to. Har Narain Sing v. Kharag 
Sing . ... . I. L. B. 9 All. 447 

82. — — Permission to relative to 

sue, proof of— Act XL of 1858, s. 3 — Civil 
Procedure Code , ss. 440, 57S . In a suit conducted 
on behalf of a minor by a relative, the absence 
of the certificate of guardianship required by s. 3 
of the Bengal Minors Act (XL of 1858) is not a fatal 
defect ; and the fact of the Court allowing such a 
suit to proceed must be taken as implying that the 
necessary permission has been given. Even if such 
permission has not in fact been given, the irregular- 
ity is covered by s. 578 cf the Civil Procedure Code. 
Bhaba Pershad Khan v. The Secretary of State for 
India in Council, I. L. R. 14 Calc. 159 , followed. 
Paemesbab Das v. Bela- I. Ii. B. 89 All. 508 

S3, Declaratory decree — Specific 

Relief Act (I of 1877), s. 42 — Civil Procedure 
Code, s . 578. An improper or irregular exercise 
of the discretionary power conferred by s. 42 of the 
Specific Relief Act (I of 1877) does not in itself 
constitute sufficient ground for the reversal of a 
decree which is not open to objection on the ground 
of jurisdiction, or of the merits cf the case, being 
covered by s. 578 of the Civil Procedure Code. Sant 
Kumar v. Reno Seiran, I. L. Ii. 8 All, 365, referred 
to, Muhammad Mashtjk Ali Khan v. Ivhuda 
Baksh . . . I. Ii. R. 9 All. 622 

84. - — Allowing assignee of de- 

cree to go on with execution, though he has 
made no formal application for execution. 
Where the Court allows the assignee of a decree 
to proceed with the execution even if he has omitted 
to make a formal application for execution, it is 
an error of procedure and not one affecting the 
merits cf the case. Dwar Buksk Sirrah v. Batik 
Jali . . . . I. L. E. 20 Gale. 250 

3 G. W. NT. 222 

85. ; Exclusion of evidence — 

Ground for reversal of decision — Civil Procedure 
Code, 1882, s. 57 S. The exclusion of evidence in the 
lower Court is not sufficient ground for reversing 
that Court’s decree, unless the Appeal Court comes 
to the conclusion that the evidence refused, if it had 
been received, ought to have varied the decision. 
■: v : . DeSotjza v . Pestaxji Dhanjtbhay * 

I. Ii* R. 8 Bom. 408 

36, Error in rejecting docu- 

ments already admitted — Order of remand 
— Civil Procedure Code, 1882, s. 578. Where in 
a suit to recover the amou nt due on three khatas the 
first Court found they were bonds and admitted 
them on payment of stamp duty and penalty under 
s. 34 of the Stamp Act, but at a subsequent stage of 
the suit his successor in office was of opinion that 
they were promissory notes, and that, therefore, 
they, net being stamped, could not have been legally 
admitted in evidence, and accordingly dismissed the 
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suit ; and the District Judge held that, after they 
had once been admitted in evidence on payment of 
the penalty, the question of their admissbility 
could not be raised, and remanded the suit for trial 
on the merits : — Held, that, under s. 578 of the Code 
of Civil Procedure (Act XIV of 1882), the High 
Court could not interfere with the order of remand,, 
as it was not one which affected the merits of the 
case or the jurisdiction of the Court. Devachand 
v. Hibachand Kamaraj I. L. B. 13 Bom. 449 

37. — ■ Execution of document 

by a pardanashin lady — Refusal of her 
application as defendant for the issue of a commis- 
sion to take her evidence — Civil Procedure Code {Act 
XIV of 1882), ss. 383, 390, 578— Irregularity not 
affecting merits of case. The Court of first instance 
rejected an application made under Chap. XXV of 
the Civil Procedure Code for the issue of a commis- 
sion to take the evidence of a Mahomedan pardana - 
shin lady, the defendant in the suit, which was 
brought against her on a mortgage bond, the exe- 
cution of which she had denied in her written state- 
ment. The Courts below concurred in finding that 
there was sufficient evidence of the execution of the 
document by the pardanashin lady with full know- 
ledge of its contents. From their judgments it 
appeared that, if the defendant had been examined 
on commission and had given her testimony in 
support of her written statement, it would not 
have been believed, and in their Lordship’s 
opinion it could not reasonably have prevail- 
ed. Held, that the error alleged by the appellant 
to have occurred in the refusal of the Court to issue 
the commission (whether or not it would have been 
better to have issued it) was, at all events, no valid, 
ground of appeal. The evidence taken on the com- 
mission could not have affected the merits of the 
case within s. 578 of the Civil Procedure Code, 
Akikbnnissa Bibi v . Rtrp Lal Das 

I. L, B. 25 Gale. 807 
2 C. W. IN. 506 

38. ~~ Befusal of Court to sum- 

mons witnesses— Civil Procedure Code , 1882, 
ss. 159 and 578. Where an application to a Civil 
Court for witnesses to be summoned has been re- 
fused on the ground that the applicant had negli- 
gently cr with intention tc delay the hearing post- 
poned the making of his application for a summons 
u'ntil a time when it would be impossible, to obtain 
the attendance of the witnesses at the hearing, and 
the refusal is made one of the grounds of appeal 
against the decree in tin* suit : — Held , that s. 578 of 
the Code of Civil Procedure would apply if the 
irregularity in refusing the application did not affect 
the merits of the case. If it did affect the merits 
of the case, the ground . of' : appeal, would'.' be a good 
one. Bhagwat Das v. Debt Din 

I. Ii. R. 18 AIL 218 

39. -Execution of decree against 

representative of debtor — Civil Procedure 
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Code, m2, ss. 234 , 243, and 578— Applica- 
tion by decree-holder for execution of decree by 
substitution on death of the judgment-debtor to the 
Court wh .re the decree has been transferred. A 
decree was transferred to a nether Court for execu- 
tion. Pending the proceedings, one of the judg- 
ment-debtors died. On an application to that 
Court by the judgment-creditor to execute the de- 
cree against the legal representative of the deceased 
judgment-debtor, a notice was issued under s. 248 
■of the Code of Civil Procedure. The legal repre- 
sentative objected that the Court had no jurisdic- 
tion to entertain the application, and that the 
application should have been made under s. 234 of 
the Code to the Court that passed the decree. 
Held, that, even assuming that an application under 
s. 234 to the Court which passed the decree was a 
necessary preliminary to proceedings under s. 248 
by the Court executing the decree, the omission to 
make it was only an irregularity which did not 
effect the merits of the case, and, under s. 578, the 
order of the Court of first instance should not have 
been reversed on account of such irregularity. 
Sham Lal Pal v. Modhu Sudan Sircar 

I. L. R. 22 Calc. 558 

40 — Illegal order of remand — 

Civil Procedure Code , s. 57 8 — Irregularity 

affecting the merits. Where a District Court 
reversed the District Munsif’s decree and remanded 
the case for a revised finding on the merits : — Held , 
that this procedure was ultra vires and illegal, and 
that, as the irregularity might have affected the 
.merits of the case, s. 578, Civil Procedure Code, was 
inapplicable. Mallikarjuna v. Pathanenj 

I. L. R. 19 Mad. 479 

41. Jurisdiction of a Court 

where a decree has been transferred for exe- 
cution to substitute the name of the trans- 
feree of the decree — Civil Procedure Code, 
:l8$2 > yss..:232.a,nd 578— Whether an order passed 
without jurisdiction can be cured by the provisions 
of s. 573 of the Civil Procedure Code. An applica- 
tion by the transferee of a decree for execution 
after substitution of his name can be entertained 
• only by the Court which passed the decree, and 
the Court to which the decree has been transferred 
has no jurisdiction to entertain it. Sheo Narain 
Singh v. Hurbuns Lcill, 14 W. B. 65, Nahoda 
Ismail v. Kassam, 9 Bom. H. C. 46, and Kadir 
Bakhah v, Ilahi BaJchsh , I. L. B. 2 All. 283, 
referred to. In a case where a decree has been 
transferred to another Court for execution, and that 
•Court orders the execution to proceed after substitu- 
tion of the name of the transferee of the decree, the 
said order is one passed without jurisdiction, and can 
be set aside on appeal, notwithstanding the provi- 
sions of s. 578 of the Civil Procedure Code. Sham 
Lal Pal v. Modhu Sudan Sircar, I. L. B. 22 Calc . 
558, distinguished. Amar Chundra Banerjee v. 
*€rURU Prgsunno Mukerjee 

I. L. R. 27 Calc. 488 
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42.— Misjoinder — Misjoinder of parties — - 

Misjoinder of causes of action — Assault by two 
i persons, on the same occasion, on two other persons 
— Joint plaintiffs — Joint defendants. Held, that, 
although the defendants had not really been 
prejudiced by the misjoinder, it was impossible to 
hold that the case fell within s. 578 of the Civil 
Procedure Code (Act XIV of 1882). That section 
only applies to mistakes and irregularities subse- 
quently committed in a suit which has been insti- 
tuted in such a way as to give the Court jurisdiction 
; to try it. The suit must first be instituted in the 
manner allowed by law. But the law, as it stands at 
present, does not authorise a suit, which is really two 
separate suit 41 in which separate plaintiffs are eon- 
| cerned, to bi, instituted, nor does it give the Court 
jurisdiction to entertain a suit thus instituted. 
Varajlal Bhaishanker v. Ramdat Habikbishna 
(1901) . . . I. L. R. 26 Bom. 259 


| 6. INTERFERENCE WITH, AND POWER TO 
VARY, ORDER OF LOWER COURT. 

1. Power of, on appeal ex- 
parte — Act XXIII of 1361, s. 37— Power to re- 
mand. An Appellate Court, hearing an appeal ex- 

\ parte in the absence of the respondent, cannot suo 
motu raise points in favour of the respondent, but 
must confine its decision to the question raised by 
the appellant. Durga Prasad v. Khairati 

I. L. R. 1 All. 545 

2. Making different case for 

appellant from that which he makes for 
himself in first Court — Practice. A Judge is 
not permitted to make, on appeal, a different case 
for the appellant from that which he alleged for 
himself in the Court of first, instance. Kachu- 
bhai v . Krishna bai . . IL. R. 2 Bom. 635 

3. Travelling beyond record. 
An Appellate Court should not ordinarily travel 
beyond the record, or take up points which are not 
the subject of appeal before it. Kashin ath Roy 
Chowdiiry v. Roy Dwarkanath Chuckerbutty 

7 W. R. 61 

4. Decision of ease on issue 

not raised in Court below. A lower Appellate 
Court is not justified in determining an appeal on an 
issue which was not raised between the parties in the 
Court of first instance. Ustoqrun v. Mohun Lall 

21 W. R. 333 

Prankishore Deb v. Mahomed Ameer 

21 W. R. 338 

Rukmini Burmonia v. Foodun Koomaree 
• Burmonia . . . .23 V/. R. 408 

5 . Decision on issue not 

taken in Court below-— Want of evidence for 
decision. No issue was taken in the Court of first 
instance on the question whether an agreement was 
void for champerty. An issue was raised on this 
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question by the Appellate Court, and (no evidence 
being taken) was decided in favour of the defendant. 
Eeld, on special appeal that unless it was manifest- 
ly apparent on the face of the proceedings that the 
agreement was against morality or public policy, the 
Appellate Court ought not to have held it void. 
RaMEAV KhANDERAV V. GOVIND PANDSHET 

6 Horn. A. C. 63 

6. Raising issue without 

cross-appeal — - Appeal from decree partly in 
favour of appellant. When a decree gives title to 
land to defendant and right of way to plaintiff, and 
plaintiff alone appeals, the Appellate Court must not 
raise an issue as to right of way without cross-appeal 
from defendant. Sookhanundamoyee Debia v. 
Baney Madhub Mookeejee . . 1 W. R. 73 

7. - Giving relief not asked 

for — Civil Procedure Code , 1859, s. 334. An Ap- 
pellate Court exceeds its authority in giving a plain- 
tiff relief for which he does not ask although, under 
Act VIII of 1859, s. 334, the Court may decide 
an appeal before it on other grounds than those 
stated in the memorandum of appeal. That section 
does not entitle the Court to go beyond the subject- 
matter of appeal. Sharoda Soonduree Dabee i\ 
Gobind Monee alias Rrqjo Soonduree Dabee 

24 W. R. 170 

8. Alteration of decree on 

appeal — Defendant not objecting to decree on 
appeal . Where the defendant does not appeal 
against or object to the amount awarded by the 
first Court to the plaintiff, it is not open to the 
Appellate Court to reduce it. Nayanchandea v. 
Naeayan . . . I. L. R. 4 Bom. 293 

9. . Improper procedure— Sui i: 
by raiyat for rent. In a suit by a raiyat against a 
zamindar for rent, the Court of first instance gave 
the plaintiff a decree for a part of his claim. The 
plaintiff appealed against the disallowance of the 
residue. The Judge on appeal reversed the decree 
and dismissed the suit, although no objection was 
made by the defendant to the judgment of the Court 
below,' 1 merely saying that a claim for rent by a rai- 
yat against a zamindar was absurd. On appeal to 
the High Court, the decree of the Judge was re- 
versed, and the original decree established. Hem 
Chunder r. Ahmed Reza 

Marsh. 332 : 2 Hay 429 

10. — — Rejection of appeal. Quart: 

Whether, after registering and admitting an ap- 
peal, and causing notice to be served, an Appellate 
Court can reject the appeal as not being filed within 
the prescribed time. Secretary or State fob 
India ik Council v. Muttj Swamy 

4 B. L, R, Ap. 84 : 13 W. R. 245 

1L - ~ Raising questions on se- 

cond appeal. The question of due diligence on 
the part of a judgment-creditor can be gone into 


on a second appeal. Kadumbini Dabya v. Koylash 
Chundeb Pal Chowdhby 

I. L. R. 0 Calc. 554 : 8 C. L. R. 19 

12. Ex-parte decree passed 

when summons had not been served in 
sufficient time. Where an ex-parte decree was 
passed against the defendant, and it appeared that 
the writ of summons had not been served upon him 
in sufficient time to enable him to appear and ans- 
wer, the Appellate Court, reversing the order of the 
Court of first instance, directed the ex-part e decree 
to be set aside and ordered a new trial. Chan- 
basappa bin Sangappa v. Mainba bin Mahad- 
shet . . . .7 Bom. A. C. 138 

13. Grounds of appeal- — Con- 

tention abandoned in lower Court . An appellant in 
regular appeal may not, at the hearing, raise a con- 
tention of law expressly abandoned by him in the 
Court below, and not contained in the memorandum 
of appeal. Pabitra Dasi v. Damudar Jana 

7 B. L. R. 097 : 24 W. R. 397 note 

14. Finding of Court not ap- 

pealed against. A finding of the first Court not 
appealed against cannot be interfered with by the 
Appellate Court. Kalee Das Roy v. Khieoda 
Soonduree Debia . . .10 W. R. 800 

15 . — Presumption of correctness 

of judgment of lower Court — Grounds for 
interference until. An Appellate Court ought not to 
interfere with the judgment of the lower Court until 
perfectly satisfied that the conclusion arrived at by 
the Court below is erroneous. It is a presumption 
of law that the judgment appealed against is right 
until the contrary is shown ; and when there is a 
doubt about it, the benefit of that doubt should be 
given by the Appellate Court to the respondent. 
Tayubunnjssa Bibi v. Kuwab Sham Kjshore Roy 

7 B. L. R. 621 : 15 W. R. 228 

18. — Judgment of lower Court 

— Grounds for reversal of — Defect in investigation.. 
— Insufficient finding . An Appellate Court should 
find some sufficient and significant facts before it 
reverses a judgment of the lower Court, and should 
show a proper basis for its conclusions. Anisul 
Futwa v. Chando . . 8 B. L, R. Ap, 3 • 

17 , , — — Grounds for 

reversal. An Appellate Court is bound to state its 
reasons for reversing the decision of a lower Court. 
Mahadeo Ojha v. Parmeswar Panday 

2 B. L. R. Ap, 20 

Lalla Sooklall Sing v. Bussoodhun. Noqr 
Ally v. Lalla Sooklall Sing 

W. R. 1804, 347 

18. — t— Appeal on full Court-fee 

from decree dismissing suit in part — Re- 
mand of whole ease, though no cross-appeal 
or objections preferred— Civil Procedure Code, 
s-s* 562, 578 — Practice — Dismissal of whole suit on. 
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APPELLATE COURT — contd. 

6. INTERFERENCE WITH, AND POWER TO 
VARY, ORDER OF LOWER COURT— 
contd . 

remand — High Court competent in second appeal to 
consider validity of remand order not specifically 
appealed — Civil Procedure Code , ss. 544, 561. A 
plaintiff whose suit had been decreed in part ap- 
pealed from so much of the first Court’s decree as 
was adverse to him, and stamped his memorandum 
of appeal with a stamp which would have covered 
an appeal from the whole decree. The defendant 
did not appeal or file cross-objections. The lower 
Appellate Court remanded the whole case to the 
first Court under s. 562 of the Civil Procedure Code, 
the plaintiff not appealing under s. 588 (28) from 
the order of remand. The first Court then dis- 
missed the whole suit, and, on appeal by the 
plaintiff, the lower Appellate Court confirmed the 
decree. On a second appeal to the High Court, 
held, (i) that the High Court was competent to con- 
sider the validity or propriety of the order of re- 
mand, though it had not been specially appealed I 
against ; (ii) that the order of remand was ultra j 
vires, so far as it related to thrt part of the first ! 
Court’s decree which was favourable to the plaintiff, j 
the lower Appellate Court not having jurisdiction, } 
in the absence of any appeal or objections by the 
defendant, to disturb that part of the decree ; (iii) j 
that the order of remand was not made valid by j 
the subsequent appearance of the plaintiff before 
the first Court or by the appeal from the first Court’s ; 
decree on the remand ; and (iv) that the case was ; 
not covered by s. 578 of the Code. Per Mahmood, I 
J . S. 544 had no application to the case, that sec- ; 
tion relating only to cases where one or more of the 
parties arrayed on the same side appealed against a i 
decree passed on ground common to all, and not ! 
cases where either of two opposite parties appealed 
from a part of the decree upon a Court-fee sufficient 
for an appeal from the whole. Moheshur Sing v. 
Bengal Government , 7 Moo. /. A. 2b 3, Forbes v. j 
Ameeroonissa Begum , 10 Moo. I. A. 340 , and j 
MuMmn Lai v. Sree Kishen Sing , 12 Moo. I. A. | 
157, referred to. Cheda Lal v. Badullati 

I. L. R. 11 All. 35 

19 . Application to set aside 

sale in execution of decree— Court revers- 
ing lower Court on evidence taken before 
necessary party was added — Superintendence 
of High Court — Civil Procedure Code , >. 622. A per- 
son, alleging himself to he the undivided brother 
and as such the legal representative of a deceased 
judgment-debtor, applied to have set aside a sale of , 
certain property alleged by him to be joint family 
property, which had taken place in execution of 
the decree. He did not make the purchaser a party 
to such application. The Court of first instance 
dismissed the application. On appeal, the Appellate 
Court made the purchaser a party to the proceedings, 
and, holding that there was irregularity in con- 
ducting the sale, reversed the order of the Court of 
first instance. 11 da. that the Appellate Court was 
wrong in so holding upon evidence recorded by the 
Court of first instance when the purchaser was not 


APPELLATE^COURT— contd. 

6. INTERFERENCE WITH, AND POWER TO 
VARY, ORDER OF LOWER COURT— 
contd. 

a party to the proceedings, and the order of the 
Appellate Court was set aside under s. 622 of the 
Code. SuBBAEAYADU V. PEDDA StJBBARAZTJ 

I. L. R. 16 Mad. 476 

20. Want of cause of action — 

Grounds for rejecting plaint — Civil Procedure 
Code ( Act X of 1377), 53. In a suit for confirma- 

tion of possession and declaration of title in respect 
of land, where the plaint did not disclose any facts 
from which it could he said that the defendants 
denied the plaintiff’s title, but from the proceedings 
in the original cause it was established that, before 
the suit was brought, there was a dispute existing 
between the parties as regards the title, and that a 
decree in favour of the plaintiffs had been passed by 
the original Court on the merits of the case : — Held, 
that, though the plaint might have been rejected in 
the first instance under s. 53 of the Civil Pro- 
cedure Code, on the ground that it did not disclose 
any cause of action, it was too late for an Appellate 
Court to reverse the decree solely on that ground, 
without being satisfied that no such cause of action 
was established on the evidence. Shah Ahmed 
Sttjad v. Taree Rat . I. L. R. 7 Gale. 343 

21. — — Power of the Court of 

appeal to vary decrees appealed from in 
consequence of circumstances occurring 
subsequently to the date of such decrees — 
Partition suit — Death of a co-parcener pendente 
lite. When the decree of a subordinate Court is 
under appeal to the High Court, it is open to the 
High Court to vary it either in points in which it is 
erroneous or in respect of matters occurring subse- 
quently to the date of such decree which are ad- 
mitted. The plaintiff obtained a decree in a parti- 
tion suit in the Subordinate Judge’s Court for bis 
share in certain joint family property in the possess- 
ion of the defendants (his co-parceners ). The decree 
was affirmed on appeal. The defendants filed a 
second appeal in the High Court, but, before it was 
decided, one of the defendants died. The plaintiff 
at the hearing of the second appeal claimed a larger 
share in the family property than he had been 
awarded by the decree of the Courts below. Held, 
that he (plaintiff) was entitled to a share in that of 
the co-parcener who died pendente Hie, and that the 
decree appealed from ought to be varied accord- 
ingly. Sakharam Mahadev Dange v. Habi 
Krishna Dange . . . I. L. R. 6 Bom. 113 

22. Power to vary decree as 

made in the lower Court —Decree confined io 
rights in issue between parties — S. 565 of the Code 
of Civil Procedure , 1377. After the trial of issues 
raising the question whether the plaintiff was, or 
the defendants were, entitled to zamindari rights 
in certain mehals, a decree was made affirming the 
title of the plaintiff, the evidence in support of the 
defendant’s case being discredited, and the latter 
were declared by the decree to be the Ct plaintiff’s 
under- tenure-holders of the said mehals.” This was 
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APPELLATE COURT '—eontd. 

6. 'INTERFERENCE WITH, AND POWER TO 
VARY, ORDER OF LOWER COURT — 

, contd. 

modified on appeal by the declaration that <s the de- 
fendants are patnidars of the same mouzahs. ,> 
Held, that it was unnecessary on this appeal to con- 
sider whether the Appellate Court was right in its 
conclusion that the defendants were patnidars ; 
because, upon the case which had been set up for the 
defendants, and upon the issues framed and tried 
in the lower Court, the Appellate Court could not 
properly make such a declaration ; the defendants 
could not be in a better position than they would 
have been in had they claimed to be patnidars, in 
which ease an issue as to that title would have been 
framed and tried. S. 565 of Act X of 1877 does 
not enable an Appellate Court to declare a right 
in favour of one of the parties, where no issue has 
been fixed on the point, and the right has not- been 
set up in the lower Court. Official Trustee of 
Bengal v. Krishna Chandra Mozttmdar 

I. L. R. 12 Gale. 239 : L. R. 12 I. A. 166 

23. — C our t-fee — Decree — Memorandum of ap- 
peal, amendment of — Civil Procedure Code ( Act 
XIV of 1882), ss. 53, 582 — Court-fees Act ( VII of 
1870), In the generality of cases, an Appellate 
Court cannot pass a decree for a larger amount than 
that claimed in the memorandum of appeal, unless, 
before the judgment is pronounced, an amendment 
of the memorandum of appeal is allowed and the 
additional court-fee paid in. Percival v. Collec- 
tor of Chittagong (1900) 

I. L. R. 30 Calc. 516 

24. ----- — Decree — Memorandum of appeal , 

valuation of— -Land Acquisition Act (I of 1894), 
suit under— Court-fees Act ( VII of 1870), ss, 8, 
11. In cases under the Land Acquisition Act 
(I of 1894), the decree awarded in appeal must be 
limited to the amount for which court-fee has been 
paid on the memorandum of appeal. Mahomed 
Ali Amjad Khan v. Secretary of State for 
India (1903) . . I, L. R. 30 Calc. 501 

25. — Grounds arising after decree — Power 

of Court of Appeal to vary decree on grounds arising 
subsequently to decree. It is open to the Court of 
Appeal to vary a decree under appeal, not only for 
error, but also on grounds which have come into 
existence since it was passed. Sakhamm v. Ilari, 
1. L. R. 6 Bom. 113, referred to. Rustomji 
Aspandyarji Sethna v. Sheth Purshotamdas 
Chaturdas (1901) . I. L. R. 25 Bom, 606 

28. — Alternative relief— Contending de- 

Practice . If in a mortgage-suit, in which 


the plaintiff a ask for relief against two sets of 
defendants in the alternative, the first Court gives 
a decree against one set of defendants and dismisses 
the suit against the other, the Appellate Court 
has, on appeal by one set of defendants, in which 
the other set of defendants is made a party res- 
pondent, power to alter the decree, so as to make 
the latter liable, the real contest in the ease being 
between the defendants. Vpendra Lai Mukerjee 


APPELLATE COURT— 

6. INTERFERENCE WITH, AND POWER TO 
VARY, ORDER OF LOWER COURT— 
concld. 

v. Girindra Nath Mukerjee, 1. L. JR. 25 Calc. 565, 
Hudson v. Basdeo Bajpye , I. L. R. 6 Calc. 109 , 
and Rupjaon Bibee v. Abdul Kadir Bhuyan, I. L. R. 
31 Calc . 643, followed. Iswardhari v. Sahebzadi 
(1908) . . . . I. L. R. 35 Gale. 538 

s.e. 12 C. W. m 720 


7/' OBJECTIONS TAKEN FOR FIRST TIME ON 
APPEAL. 


(a) General Cases. 


Objection allowed to be 

raised and overruled. As a general rule, objec- 
tions not taken in the lower Court ought not to 
be allowed to be set up in the Appellate Court ; 
but where the Judge in appeal had allowed such an 
objection to be taken and had overruled it, the High 
Court allowed it to be raised in special appeal, and, 
being of opinion that it was a valid objection, re- 
versed the decision cf the Court below, Dindayal 
PARAMANIK V . StTRENDRANATH ROY 

3 B. L. R. A. C. 78, note : 10 W. R. 77 

2. - — Plea sought to be raised 

that was not taken in the memorandum of 
appeal — Civil Procedure Code , 5. 542. S. 542 of 
the Code of Civil Procedure was intended to confer 
upon the Court a power exerciseable by it alone ; 
it was not intended to enable an appellant to take 
the respondent by surprise by urging matter of 
which he had no notice. Bansidhab v. Sita Bam 
I, L. R. 13 All. 381 


Objection to procedure. The 


errors of procedure of the Court of first instance 
are not to be remedied when they have not been 
made a ground of complaint before the lower Appel- 
late Court. Anurhi* Chandra Mukhopadhva v. 
Hiramani Dasi . . 3B.L.B. Ap. 38 

Onooroop Chunder Mookeejee v. Hi: era 
MonebDossee . . . 11 W, R. 418 


Objection based on Full 
An objection that the judgment 


Bench ruling, 

of the Court of first instance is erroneous under; 'a 
ruling of the Full Bench of the High Court not taken 
before the lower Appellate Court will not be allowed 
to be taken in special appeal. Narattam Dabs 
Chowdhry v. Rosopyari Chowdhrain 

3 B. L, R, A. 0. 271 

5, — — — — - — Held , that a 

fresh ground could not be taken in appeal which had 
not been taken below, though based upon a Full 
Bench ruling. Kasimuddi Khandkae v. Nadir 
Ali . “2 B. L. R. A. C. 265 : 11 W. R. 164 

But see Hyes v. Moneerooddeen Ahung 

24 W. U.B 

Bonomalee Bagadar v. Kylasb Chunder Mo- 
joomdar , . . . 24 W, R, 72 
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(a) General Cases— contd. 

e. Objection based on point 

of law — Second appeal An objection based upon 
a point of law may be made in second appeal, pro- 
vided it does not involve the taking of any addi- 
tional evidence on matters of disputed facts. G\y- 
dappa V. Gieimallappa . I. L. R. 19 Bom. 331 
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7. 


New -point— Discretion of 

Court. On second appeal the appellant should not 
be allowed to raise an entirely new point, if it is one 
for the right determination of which it is necessary 
to go into evidence which has not been produced in 
the lower Courts, or unless it is a pure point of law 
going into the question of the jurisdiction of the 
lower Courts and capable of being determined with- 
out the consideration of any evidence other than 
that on the record ; and even if it fall within the 
above exception, it is purely discretionary with the 
Court whether to consider it or not. Fakir Chand 
Audhikari v . Anunda Chunder Bhxjttacharji 

I. L. R. 14 Calc. 586 

8. Objection which, if taken, 

might have been cured. An objection which, 
if taken, might have been cured, and which has not 
been taken in the C ourt below, cannot be taken in 
the Court of appeal. Dhubm Dass Pandey v. 
teHAMA SOONDERY DEBIA 

6 W. R. P. C. 43 : 3 Moo. I. A. 229 

9. — — — • Objection taken too late. 
A point not taken in either of the lower Courts was 
disallowed as being too late when taken for the first 
time at the hearing of the special appeal. Maha- 
daji v. Vyankaji Govind . I, L. R. i Rom. 197 

Ramabai Saheb Patvardhan v. Appa 

12 Bom. 13 

Chundee Churn Roy v. Ram Coomar Butt 

7 W. R. 413 

Bunsee Lall v. Aoladh Ahsan 

22 W. R. 552 

•o- 1 ?' n I objections. The 

High Court allowed objections to be taken by a 
defendant which had not been taken in either of 
the lower Courts. Bhuban Chandra Shome 
JtvAMDAYAL SHAMANTA 

5 B. L. R. Ap. 02 : 14 W. R, 55 

Ramtarak Karati v. Dinanath Manual 

7 B. Xi. R. 184 
24 W. R. 414 note 

11 . Objection apparent on 

pleadings. The High Court can raise and adjudi- 
cate upon certain points in special appeal, when 
they are apparent on the face of the pleadings, even 
though the parties to the suit are silent. Enaet 
Hossein v. Kubeemoonissa . . 3 W. R. 40 

~T7T Objection involving point 
9* . mixed law. and fact — Second appeal. An 
objection involving a point of law as well as of fact, 


APPELATE COITfLT — contd. 

7. OBJECTIONS TAKEN FOR FIRST TIME 
ON APPEAL — contd . 

(a) General Cases— contd. 

if not taken in the Court below, cannot be enter- 
tained m second appeal. Vasanji Haribhai v. 
Eallo Akhtt . . I. L. K. 9 Bom. 285 

*.*?• . . Question of mixed law and 

Sit flrst time in Appellate 

^ouvXr-Ohjechon taken for first time cn appeal, 
bemble .-When a question raised before the Ap- 
pellate Court is a mixed one cf law and fact, and 
one which was not raised before the Court of first 
instance, it- is doubtful whether the Appellate Court 
should alio w it to be raised. Umrao Bibi v. Ma ho - 
MED Rojabi . . I. L, R. 27 Calc. 205 

| 4C.W.I. 70 

14. - Objection not taken on 
cross-appeal — Remand. An objection not taken 
m cross-appeal before the lower Appellate Court 
cannot be taken in special appeal ; but if the case 
be remanded for new trial, such objection may then 
be taken before the Court of first instance. Dur- 
garam Roy v. Narsing Deb 

2 B. L. R. A. C. 254 
Doorgaram Roy v. Nurosingh Deb 

, 11 W. R. 134 

15. — - Omission to prefer appeal 

against remand order —Objection to its legality 
on special appeal. The omission of a partv to prefer 
an appeal against an order of remand does not pre- 
clude him from questioning its legality when it 
comes up m special appeal from the subsequent 
decision passed after remand. Magaram Ojha v. 
Nilmonee Singh Deo . is B. L. R. 198 

21 w' R, 326 

I6 ‘ — Objection taken but not 

pressed. Where an objection taken in the grounds 
of appeal is not pressed at the hearing of the case, it 
cannot be raised again in special appeal. Nobo- 
kristo Sircar v. Kalachand Doss 

I2W. R. 47G 

Soorjo Kant Baneejee v. Kristo Kishore 
• 14 W. R. 423 

~ 77 Want of opportunity to 
raise objection. A defendant is entitled to take 
m the Appellate Court an objection which he had no 
opportunity of taking until the ease was heard in 
appeal. Lowa Jha v. Bisseshur Singh 

II W. R. 6 

18. _ - — - Objection by pro forma 

aetendan^. A pro forma defendant cannot be 
allowed to raise in appeal objections which he neg- 
lected to raise in the suit. Deoksenundun Roy v . 
Kalee Pershad . . w. R. 1864, Mis. 34 

As to taking objections for the first time, see also 
Maniruddeen Ahmed v. Ram Chand 

2 B. L. R. A. C. 341 
Naimudda Jowardar V. Scott Moncrxeff 

3 B. L. R. A. C. 283 
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7. OBJECTIONS TAKEN FOR FIRST TIME 
ON APPEAL — contd. 

(a) General Cases— concld. 

Nyemoddee Jowardar v. Moncrieff 

12 W. R. 140 

Nanoo Roy v. Jhoomuck Lall Bass 

12 B. L. R. 292 note : 18 W. R. 876 

Go ur Kishore Butt v. Akbur 

22 W. R. 489 

Sheo Go bind Rawut r. Abhay Narain Singh 

5 B. L. R. Ap. 17 

(&) Special Cases. 

10, Adoption — Objection to in- 

valid adoption . An objection (that an adoption was 
invalid, because the party adopted was the eldest 
son of his natural father) was rejected in special 
appeal, because not urged in the lower Courts at 
any sta.ge of the trial, and not specifically taken in 
the petition of special appeal. Joy Taea Bossee 
Chowdhrain v. Roy Chundee Ghose 

1 W. R. 136 


Omission of 


performance of ceremonies . Held , that, as no ob- 
jection to the omission of any of the usual cere- 
monies of adoption or to the age of the adopted son 
was taken before the lower Court, its decision was 
not open to those objections when taken on appeal. 
Bury ao Singh v. Kabun Singh . 1 Agra 31 

21 -- • ^ Objection to share taken 

on adoption Objection on appeal to extent of 
share awarded to adopted son. In a suit by an 
adopted son to recover his share in his adoptive 
father’s estate, a son having been born to the adopt- ! 
ive father, subsequently to the plaintiff’s adoption, 
the Court of first instance awarded the plaintiff a 
fourth share of the property in dispute. The de- j 
fendant appealed to the District Court, but in appeal 
rmsed no question as to the extent of the share I 
awarded to the plaintiff. On second appeal to the j 
High Court, it was contended that, in any event, j 
the plaintiff was only entitled to a fifth share. Held , j 
that, under the circumstances and having regard 
to the nature of the question, the point might be \ 
taken in second appeal on behalf of the defendant. ! 
and the High Court varied the decree by awarding 
the plaintiff a fifth share instead of a fourth share*! I 
but ordered the appellant (defendant) to bear his * 
own costs of the appeal. Gieiapa v. Ntngapa 

1. 1.. R. 17 Bom, 100 

22 ' fi ,, . ", ~ Alienati on— Alienation by ; 
member of Milatehara family-invalidity of alien- j 
alt on— Proof of consideration. A father having! 
executed a deed conveying certain ancestral pro- ‘ 
perty to two pemons (D and B ), who alienated it to 
several others, his son sued to have the convey- 
ances by D and . B set aside on the ground that the 
deed given by the father was benaini, and that D 
and B never had possession. The suit was dis- 


ABPELLATE COURT — contd. 

7. OBJECTIONS TAKEN FOR FIRST TIME 
ON APPEAL— contd. 

( h ) Special Cases— contd . 

missed by both the lower Courts. Held, that, as 
plaintiff went to trial in the Courts below upon one 
issue only, viz., whether D and B were ever really in 
occupation, he was not entitled in special appeal to 
complain that evidence had not been taken as to the 
passing of consideration-money. Held, that, as no 
issue was raised in the lower Courts which could 
have been the foundation for a declaration of rivht 
the non-decision of a claim to such a declaration 
could not be made a ground of special appeal. Held 
that where the question whether the alienation of 
certain property by the father without the son’s 
consent was valid under the Mitakshara law was not 
raised m the lower Courts, such invalidity could 
not be admitted as a ground of objection in special 
appeal, for it necessarily involved an issue of fact 
x-'uexag Butt v. Brojo Ivoonwab . 9 W. R. 503 

Renode Patnaik v. I) cyanide ee Bullior 

rflNGH • • - 9 W. R. 493 


_ ~Z Appeal — Objection that no 
appeal lies. The High Court refused to entertain 
an objection (not taken till the close of the appel- 
lant s argument) that, the amount in .appeal, being •• 
les than R5,000, no appeal would lie. Chundee 
Nath Mjssee v. Sirdar Khan . 18 W. R. 218 

24. — Attachment — Invalidity of 

attachment . An objection that an attachment under 
s. l 40 of Act VIII of 1859 was invalid, because 
the formalities required by s. 239 had not been 
complied with, was not allowed to be taken on ap- 
peal, it not having been raised in the Courts below. 
Ramkeishna Das Surowji v. Surfunnissa Regum 
I. L. R. 6 Calc. 129 


Award . — Objection that arbi- 
trators had no power to administer other than usual 
oath. Where on a reference to arbitration the arbi- 
trators had made an award founded on the evidence: 
of the defendant after he had by agreement been 
sworn, on the Koran, and an objection was taken 
that the arbitrators had no power to administer such 
oath, and that the award was invalid : Held per. 
Pearson, J. (Spankie, J., doubting), that, as the 
objection was one which vitally affected the proce- 
dure of the arbitrators, it could not be ignored, al- 
though it was not preferred in the lower Courts, 
and, was not to be found in the - memorandum' -of ' 
special appeal. Waliulla v. Ghulam Ali 

I. L. R. 1 AH, 535 

20 . 


Objection to> 

validity of award. Where objection to the valid- 
ity of the award on the ground that it was made 
beyond the -time allowed, was not taken by the defen- 
dant in the first Court -.—Held, that he was not there- 
by estopped from raising the objection for the first 
time in appeal, inasmuch as it was not shown that 
m the first Court he was aware of the defect, or bad 
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7. OBJECTIONS TAKEN FOR. FIRST TIME 
ON APPEAL— contd, 

(6) Special Cases— contd. 

done anything to imply consent to extension of the 
time. Chuha M'al Hari Ram 

I. L. R. S All. 54S 

5S7. • Coverture — Plea of cover- 

ture — Execution of decree. The plea of coverture 
not allowed to be raised against a decree-holder, be- 
cause not taken when she first sought to execute the 
decree. Kxrkby v. Dillons 

1 BT. W., Ed. 1873, 243 

28. Custom — Objection as to 

custom against inheritance. In a suit by a Hindu 
widow for possession and declaration of title : — Held, 
that defendant could not be allowed to come in and 
urge for the first time on appeal that, by a family 
custom or koolachar, females were excluded from 
inheriting. Doorga Pershad Singh v. Doorga 
Koonwaree 18 W. R. 10 : 9 B. L. R. 306 [note 

29 ffl Damages, measure of— 

■Mode of calculation of damages. Held , that, as the 
defendant had made no objection to the manner in 
which the plaintiff had calculated damages in the 
Courts below, the question could not be gone into on 
special appeal. McDonald v. Rajaram Roy 

3 B. L. R. Ap. 28 : 11 W. R. 371 

30. Decree, form of. An objec- 

tion as to the form of a decree not allowed to be 
taken in the first time on special appeal. Mohes- 
stjr Buksh Singh v. Mutho orapeesha d 

8 W. R. 515 

31. Defence not raised in the 

lower Court — Declaratory decree, suit for 

— Objection to declaratory decree. B J, a Hindu 
widow, made a will disposing of property, of which 
under an award she had only the use during her life, 
and to which the plaintiff, her son, was entitled 
after her death. While she was still living, the 
plaintiff filed this suit, praying that the will might 
be declared invalid. ' The defendants were the test- 
atrix and those who took under the will. While the 
suit was pending, the testatrix died. The Subor- 
dinate Judge passed a decree in plaintiff’s favour, and 
declared the will invalid. The defendants appeal- 
ed, and contended for the first time in appeal that 
the allegations in the plaint, viz., that the will was 
in their favour, and that they (the defendants) were 
interested, in denying the plaintiff’s title as rever- 
sioner, did not constitute a case in which, in the exer- 
cise of a sound judicial discretion, a declaratory 
decree ought to be made. Held , that, as the objec- 
tion was taken for the first time in appeal, it would 
be unjust to allow the defendants to benefit after 
they had failed to resist G " s claim on the merits. 
Maganlal Purushottam v. Govindal Nagindas 
LI. L. R, 15 Bom. 897 

See Bombay-Burmah Trading Corporation v. 
Smith , . . I, L. R. 17 Bom. 197 

32. - Enhancement— Waiver of 

objection. In a suit for enhancement of rent, where 


APPELLATE CO URT— contd. 

7. OBJECTIONS TAKEN FOR FIRST TIME 
ON APPEAL — contd. 

(h) Special Cases — contd. 
defendant pleaded Bengal Act VIII of 1869, s. 4, 
plaintiff referred in both the lower Courts to a chit- 
tee to prove variation of rent ; but it was found 
that the terms of the chittee barred enhancement. 
Held, that it was not open to plaintiff in special ap- 
peal to object that the chittee had not been proved. 
Lalla Banee Pershad v. Lalla Dabee Pershad 

24 W. R. 435 

, 33, Service of no- 

tice. In a suit for enhancement of rent it was 
objected on behalt of the defendant in special appeal 
that service of notice had not been proved. Held, 
that the question was one of fact, and the objection 
ought, therefore, to have been taken in the Court of 
first instance. Dhmaine v. Uttam Singh 

5 B. L. R. Ap. 44 
13 W. R. 462 

34, — - ■ Objection to 

want of notice of enhancement. An objection that 
no notice of enhancement had been served, though 
not taken in the Court below, was allowed to be 
taken on appeal. Thekmee Beldar v. Ram 
Kishen Lall . . . . 15 W. R, 71 

But not a technical objection to the form of 
notice. Shree Gopaul Mullick v. Dwarkanath 
Sein 15W.R. 520 

Shama Soonduree Debia v. Degumburee Debia 

21 W. R. 368 

Ssee Wooma Churn Butt v. Grish Chunder 
Bose . . . . 17 W. R. 32. 

Ram Ruttun Ghose v. Prosunno Nath. Bhut- 
tacharjee .... 20 W. R. 203 

35. — — Informality of 

notice of enhancement. Where a notice of enhance- 
ment, though informal, was sufficient to inform the 
raiyaf of the landlord’s intention to increase the rent 
to the rates paid for similar lands in places adjacent, 
and the notice was accepted by the raiyat, and 
treated by him in the lower Court as a notice under 
cl. I, s. 17, Act X of 1859, it was held that the in- 
formality could not be objected to for the first time 
in the High Court in special appeal. Kasiieenath 
Deb v. Shibessuree Debia . 8 W. R. 503 

38. Suit to contest 

enhancement — Irrigation expenses. Held , that in a 
suit for enhancement the plea of increased expense 
on account of irrigation cannot be admitted for the 
first time in special appeal. Runchun Singh v. 
Sheoraj .... 1 Agra Rev. 7 

37". : — — — Objection not 

taken before as being unnecessary . A suit for en- 
hancement of rent , was defended on two grounds, the 
first of which was overruled, but the second suc- 
ceeded, and the suit was dismissed.' ■ Plaintiff &$k 
pealed, and the second ground having .been nyer- 
ruled in appeal, the respondent {defendant)' ; again" 
put forward the objection which had been overe- 
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ruled by the first Court. Held, that, under the cir- 
cumstances, it was not too late for him to take that 
objection. Taree Mahtoon v. Ram Sahoy Singh 

25 W. R. 110 

. S8 - - " Evidence — Time for objec- 

tion to evidence. It is the duty of the party who 
wishes to object to evidence to object in the first 
instance, and not to delay doing so until the case is 
before the High Court in special appeal. Seetul 
PeBSHAD MlTTEB V. JUNMEJOY MlTLLICK 

12 W. K. 244 


Objections to 


evidence as not being the best. Objections to evi- 
dence as not being the best evidence should not be 
allowed to be taken on special appeal. Avtjdh 
Rehabee Singh v. Ram Raj Tewaree 

18 W. R. 105 

Lochun Singh v . Het Nabain Singh 

24 W. R. 232 
40. 


~~ — Objection to 

mode of recording evidence , The objection that the 
depositions of the witnesses were not taken in the 
manner prescribed by the Code of Civil Procedure, 
but only notes of the evidence, is not one which can 
be taken in special appeal. Lall Mahomed v. Peer 
N rara, 18 W. E. 112 


7 . “ ~ Documents , 

though inadmissible, admitted in first Court by con- 
sent— Documents not objected to in first Court- 
Appeal Judgments not inter paries, though not 
conclusive as res judicata , are admissible in evidence 
under s. 13 of the Evidence Act (I of 1872) to show 
the conduct of the parties, or particular instances of 
the exeicise of a right, or admissions made by the 
parties or their predecessors in title, or to identify 
property, or to show how it has been previously 
dealt with. Where parties to a suit, in order to save 
delay or expense or for any other reason, have agreed I 
or not objected to the admission of certain* evi- ; 
dence given in some former proceedings, although it ! 
is not strictly admissible, and the first Court has ! 
allowed this to be done, it is not open to the Appel- j 
late Court to take objection to such a procedure i 
■and exclude the evidence. Lakshman Govind v ! 
Ambit Gopal . . I. L. R. 24 Bom. 591 1 

7r;;— Objection as to ! 

admissibility of evidence. It being objected in 
special appeal that the decision of the lower Appel- 
late Court was based on documents which were i 
neither admissible as legal evidence nor had any I 
bearing on the point to be decided :—&dd, that, 1 
though the objection to the admissibility of the I 
evidence ought to have been taken in the Court in 1 
whieh the evidence was tendered, yet comm* in 
such a shape as it did, it could not be got over. 
Meld, also, (Mitter, J., dusentiente), that as defend- 
ant has succeeded in special appeal on an objec- 


AFPELLATE COURT — contd. 

7. OBJECTIONS TAKEN FOR FIRST TIME 
ON APPEAL — contd. 

(b) Special Cases —contd. 

tion which he should have taken before, he ought 
to pay his own costs in this appeal, even should he 
succeed ultimately (the case being remanded) ; and 
that iths not the exclusive duty of a Court, but that 
oi pleaders also, to see whether evidence tendered 
is legally admissible. Mtjnrakhun Roy i\ Jtjg- 
gut Doss .... 10 W. R. 124 


43. 


Objection as to 


admissibility of evidence. The reception of papers 

I y ** he l0Wer A PP e Uate Court,, unless 

objected to at the time, cannot be made a "round of 
special appeal. Rash Behaei Singh r.° \Uruyi 
Foddar . . . S E, L. H. A* C. 99 

li W. K. 405 
44. 

, 7* , 7 Objection as to 

admissibility of evidence. Where no objection has 
been taken as to the admissibility of documentary 
evidence,— viz. a decree and other proceedings in 
regard to that decree, which had been made use of bv 
the opposite party, — an Appellate Court has no 
jurisdiction to exclude it. Where defendant allows, 
without objection, a purchaser of a plaintiff’s in- 
terest m the suit to substitute his name on the re- 
cord under an order of Court, he cannot afterwards 
contend that the suit is thereby abated. Bffi 
Chandra Roy Mahapatter v. Bansi Dhar Roy 
Mahapatter . . . 3S.L.E.A. C. 214 

45. ...... — — . — - — — — Evidence re- 

i ^wed without objection. Where a deposition made 
| m an °ther suit, to which special appeilan t was not a 
| party, was admitted and used by the first Court 
without any objection on the part of the special 
| appellant, it was held that he could not be allowed 
! t0 ,, i ec * In , special appeal. Where the lower Ap- 
i F-j Court- s^juclgment is good, and its adjutiica* 
j tlc ? n ? f a Plaintiff’s right has been based on a sound 
principle, the High Court will not allow a new point 
! to™ m special appeal which was not taken in 
! el oi t ^ ie Courts below. Wazeeb Jemadar v 
; NoorAij . . . . 12 W. R. 33 

I 40 ■ • 

\ 7 Objection to mli- 

| My of document. Before an objection to the vali- 
I dity of a document filed as evidence in a case can 
be admitted as a ground of special appeal, it must 

rwH! 0 haV T be0n rua,le at e W in the 
Courts below. Joykishen Mookerjeb v. Raj- 

KISHEN Mookeejee . . . 12 W. R. 315 

4«J _ __ __ 

. ,, * , ’ ■ ‘ — Where a party 

in the first Court raises the question that a document 
is not genuine, it is open to him to take in the Appel- 
late Court any ground in support thereof, although 
the same may not have been taken in the first Court. 

ilAiMABATi Dasi tv Govinda Chandra Ghosh 

2 C. W. FT. 695 

&.R i ■ 

•j ~~ i " Objection to 

evidence wromXy received. An objection to the effect 
that the Court of first instance had given judgment 
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on the strength of a document which ought to have 
been registered, was not admitted in special appeal, 
as it had not been raised either in the first Court or 
in the lower Appellate Court. Joygopal Mozoom- 
dae V. Thakomonee Dabee . 11 W. R. 381 


E v i den c e 


* j-j V V Ivt, U> V Ki 

wrongly received without objection. Objection as 
to reception of evidence not before objected to dis- 
allowed on special appeal. Godayi Joardar v. 
Meaes 10 W. B. 50 

Rughqonath Peeshad v. Htjeee Mohtjnt 

10. W. B. 37 

Chadee Singh v. Beharee Tewaeee 

10 W. B. 91 

Mttkdoomunnissa v. Nokhy Singh 

24 W. R. 298 

Anar Mollah v. Hills . 10 W. R. 139 

Kissen Kamineee Bosses v. Ram Chunder 
Mitter ... 12 W. R. 13 

Protap Chtjndee Boeooah v. Collector op 
Gowalpara . . . . 22 W. R. 218 

50. Objection to unregistered 

document — Regular appeal. Held , that the 
Court is bound in regular appeal to entertain an 
objection that a document is invalid for want of re- 
gistration, even though no objection may have been 
raised to its admissibility in the Court below. 
Basawa Guebasawa v. Kalkapa 

I. Ii. B. 2 Bom, 489 

51. — Held , that, as the 

plea as to the inadmissibility of a document as evi- 
dence for want of registration was not specially taken 
in the Court below, it could not be allowed in a 
special appeal. Geish Chandra Roy Chowdhey 
v. Amina Khatgn . . 3 B. L. E, Ap. 121 

52. - — Costs . Whether 

the lower Appellate Court wrongly gave effect to an 
unregistered bond which, by reason of its being 
unregistered, was not admissible in evidence, no 
objection being taken by the parties to its being 
admitted : Held, that the objection must* prevail 
when taken for the first time in special appeal, but 
the party taking it was not entitled to the costs of 
the appeal. Oomatool Fatima v. Ghttnnoo Singi-i 

19 W. R. 22 

53. Objection that document is ! 

improperly stamped. The plaintiff appealed j 
to the Judge against a dismissal of his suit, who j 
reversed the decision of the Court below, and gave 
the plaintiff a decree. The defendant thereupon 
appealed to the High Court on the ground that 

a document had been admitted in evidence in sup- 
port of the plaintiff’s case, which did not bear a 
proper stamp. Held , that the defendant, having 
omitted to take the objection before the Judge, 
could not appeal on this ground. Rambrem Lal 
v. A bleckh Singh . Marsh. 267 : 2 Hay 148 
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Objection to document 


evidence not raised in lower Court. If no 
objection is taken in the Court of first instance to the 
reception of a document in evidence, it is not within 
the province of the Appellate Court to raise or re- 
cognize it m appeal. Chimnaji Govind Godbole 
v. Dinkar Dhondev Godbole 

I. L. E. 11 Bom. 


Eefusal to examine 


nesses. A Court of first instance, being satisfied 
that plaintiff’s case could not be established, 
refused to examine defendant’s witnesses. The 
lower Appellate Court, differing from the Munsiff, 
gave plaintiff a decree. Held that, although the 
Munsif had committed a great irregulari 
that point was not raised in the lower 
Court, it could not be taken in special & 
Gooroo Dass Akhoolee v. Poean Mttndle ’ 

12 W. R. 

56. — * An objection that 

the Court had refused to examine witnesses, if 
not brought before the Appeal Court, eannot be 
raised on special appeal. Osman Singh v. Chitm- 
mtjn Mahtoo . . . . 15 W. R. 87 


It is too late to 


make an objection, for the first time in second ap- 
peal, that a certain witness, for whose evidence no 
application had been made in the Courts below, 
ought to have been examined by the Appellate 
Court. Somashekhaea v. Subhadramaji 

I. L. R. 8 Bom. 


Refusal to take evidence. 

Where the Court refuses to take evidence offered 
that fact should be made the ground of regular 
appeal, and not first set up in special appeal 
Lalla Debeeden v. Sheo Giioolam Singh 

2 NT. W. 206 

59. Execution of decree— Mode 

of execution— -Discretion of Court . When the mode 
of execution has not been specifically objected to 
in the Court below, the High Court will not interfere. 
Dwarkanath Dass Biswas v. Unnoda 
*>ass - . . • . 8 W. R. 318 

80. - — Objection that 

decree cannot be executed in portions. A decree 
cannot be executed in aliquot parts, but where it was 
objected for the first time in second appeal that a 
person seeking execution of a portion of decree was 
not entitled to execution, the High Court refused to 
allow the objection. Goodur^Sahoy v. Dbhn- 
neshur Koer . . . . 7 C. Ii. R. 

61. — — — — Form of suit— Madras Local 
Boards Act ( Madras Act V of 1884), s. 27 . 
objection that the suit ;vas not properly framed was 
not allowed to be taken for the first time on second 
appeal in a suit brought under the Madras Local 


APPELLATE COURT— contd. 


APPELLATE COURT — contd . 
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Boards Act. President op the Taluk Board v 
Narayanan . ^ . I.L.R. 16Mad.317 

* ~rr ~77 Fraud . — Omission to allege 

fraud. . Held, that defendant could not be allowed 
m special appeal to object that the lower Court had 
not determined the bond fides of plaintiff’s purchase 
unless he (defendant) had not only alleged fraud 
but shown the way m which the fraud was intended 

r iTt C -n medont ' Borneo NathSett*. Russicr 
Ball Btomono . . . 10 W. R. 231 

63. — — _ Guardian— Objection as to 
due appointment of guardian. Where plaint^ 
claimed as his inheritance what had been sold to 
•defendants by his mother to liquidate debts due by 
his late father, it was held, first, that it was too late 
m special appeal to raise doubts as to his mother 
having been. plain tiff’s guardian when the objection 
nacl not been taken below at any stage of the pro- 
ceedmgs. Kool Chunder Sttrmah v. Ramjoy 

‘ Stjrmona 10 W 7 It. 8 

_ 

cate— Maxim “ Omnia pratsumunlur rite else'aclltP 
On a suggestion taken for the first time in special 
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i, 7 Summary suit 

for possession. A and B obtained a decree for 
possession of land against C. On their proceeding 
to execute their decree, I), who was in possession! 
presented a petition to the Munsif. eompliining that 

17 W :;\ thCTeby tempting unlawfully to inter- 
feie with his possession. The ease was tried on 
remand from the Judge, as a suit under the provi- 
sions of . 229 of Aet VIII of 1859 HeU 2 r 
Jackson, J that, as the decree-holder had not 
complained that the officer of the Court had been 
obstructed or resisted by the claimant, the case did 
not fid] within s. 229 of Act VIII of 1859 and 
therefore, the Court had not jurisdiction to* take 
summary cognizance of the case. Per Mitts* J 
This objection, taken for the first time on .special 
appeal, did not affect the merits of the ease or the 
jurisdiction of the Court, Bubal Singh Chowdhey 
v. Behaki Ball 


™ laicen tor tne first time in special 

appeal that a guardian hag not obtained a certificate, 
it \vill not be assumed for the purpose of reversing 
the decree that such is the case. It will be pre- 
sumed rather that the proceedings in the Court 

belo w have been regularly conducted until irregular- 
ity be shown. Thummun v. Golab Rae 

2 NT. W. 89 
Issues — Omission to raise issues. 
satisfies the Court that he 


I B. L. R. A. C. 206 : 10 W. R. 318 

Objection to suit 


, , auiwsnes ime Uourfc that he 

finmerbvTl^rf 3117 inim ' ed by no issues bein ? 

, d b I , the 'J ud S e previous to Ids decision, effect 

lII^I'UkotnlIli ° bieCti ° n - ® AH KOONDTO 

1 NT. W. 168, Ed. 1 18734247 

66. — — Jurisdiction. The defendant 

objected to the jurisdiction of the first Court, but 
-ook no objection to the jurisdiction before the 
C ° Urt - H * d > oLjeetSn to the 

ff’ANAEASpAf 6 ' 1 - MAH0MEDH0SSE1 ^ * 

2 B. L. R. Ap. 42 : 18 W. R. 37 note 

l)iST H CHlgNDEE R0Y «■ POORKA S00 NDPP.ee 

x 0 Act, 

instituted in the’ Civil Court to^JecfthedeLto’ 
a quondam tenant, and to recover mesne profits’ 
could not be entertained in any snitTn Tny&urt 
the provisions of s. 206 of Act XVIII of 1873 that 

Court J sb»p n th f at n a Suit Was iastitut ed in the wrong 

S. tT^ndXa^ ? PI,U ? ble - 


, ' """ 7 Objection to su 

for mesne profits as lemg matter for execution- 
Cml Procedure. Code ( Act XIV of 1882), s. 244 
A landlord sued his tenant for arrears of rent and 
obtained a decree tor a certain amount and k de- 
olaration that if the amount were not paid within 

™ T* vSi of e i t 8 e «r t ’rh ou]d be ^ ® der ” 

02 , Act VIU of 1869. The amount was not paid 
and the landlord executed the decree and obtained 
possession. The tenant appealed, and succeeded 
m getting the decree set aside, and the amount 
found due from him for arrears by the first Court 
nun reduced and a decree made, directing that if 
the reduced amount were not paid within fifteen 
days he should be ejected. He paid the amount 
found due by the Appellate Court within the fifteen 
days, and recovered possession of his holding. He 
then brought a suit in the Munsif’ s Court to recover 
mesne profits from his landlord for the time he wis 
m possession after the execution of the first Court’s 
decree. It was contended on second appeal that 
the suit would not he, as the matter might and 
should have been determined in the execution de 

K7 , !I S - 241 of <ht! CiviI Procedure Code! 
Rekf that, as the suit wag instituted in the Munsif ’s 
Court and the Munsif, under the circumstances of 
the case, was the officer who, in the first instance 
would have had to determine the matter in the 
execution department, there was a t most only an 

Z°m? ^ ooedu r\ an t“ 0 osereise of jurisdiction by 
the Munsif which he did not possess, and that upon 

t t! f ^*lon in PurmclZr™ 

Pershad Naratn Singh v. Janhee Kooer, 19 W It 
ff’ Pf °°uld not be made a ground of objection on 
appeal. Held, also that, the point being one that 

thfZJT d n ^P^dings or before eithei of 
the lower Courts, and being a point which went 
exclusively to the jurisdiction of the Court, it 
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could not be raised on second appeal. Azizuddin 
Hossein v. Ramantjgra Roy 

I. L. R. 14 Calc. 605 

TO. Objection affecting juris- 

diction — Want of proper certificate — Suits under 
DeJcJcan Agriculturists Relief Act. Held , that an 
objection taken to a suit under the Dekkan Agri- 
culturists Relief Act on the ground that a proper 
certificate had not been obtained could be taken for 1 
the first time on second appeal, as it was an objee- j 
tion affecting the jurisdiction of the Courts below. j 
Nyamatttla v. Nana valad Faridsha 

I. L. R. 13 Bom. 424 

71. -- Jurisdiction, objection to — 

Objection apparent on face of plaint Where the 
objection was not taken in the Court below, but 
was apparent on the face of the plaint and had refer- 
ence to the jurisdiction of the Court : the Court held 
they must consider it . Ramayya v. Subbarayudu 

I. L. R. 13 Mad. 25 

72. - — N.-W.-P. Rent 

Act (XII of 1881), s. 206. Under s. 206 of the 
N.-W. P. Rent Act, when no objection to the juris- 
diction was taken in the first Court, an objection to 
the jurisdiction is not to be entertained in the 
Appellate Court, but the Judge must try the case 
upon the facts, and apply the law applicable to 
those facts. Debi Saran Lai v. Deli Saran Upadhia , 

I. L. R. 6 All. 878 , approved. Madho Lal v. 
Sheo Prasad Misr . I. L. R. 12 All. 419 

‘73. Question of jurisdiction 

taken for first time on appeal. An objec- 
tion to the jurisdiction of the Court may be taken 
at any stage of the suit, and the Court is not only 
competent, but bound to take notice cf it. In this 
case it was taken and allowed on appeal. Ranchod 
Morar v. Bezanji Edtjlji I. L. R. 20 Bom. 86 

74.— Jurisdiction — Suit for pro- 

perty wrongly taken in execution of decree — Separ- 
ate suit hr ought where proceeding should have been 
in execution. Where a suit for the recovery of lands 
taken by the decree-holder in excess of his decree 
has been held not to He under s. 244 of the Civil 
Procedure Code, but the suit had been instituted in 
the Court which had jurisdiction to execute the 
decree, the plaint may be regarded as an applica- 
tion to that Court for determining the question 
whether the lands are covered by the decree, and 
the suit does not therefore fail for want of jurisdic- 
tion. Purmessurree Pershad Narain Singh v. 
Jankee Koo r, 19 W* R. 90 , and Azizuddin Hossein 
v. Ramanugra Roy , I. L. R. 14 Calc. 605, referred 
to and. followed. Held, also, that in such a case it is 
incumbent upon the defendant to raise the plea of 
jurisdiction in the Court of first instance, the ques- 
tion being not a pure question of law, but a ques- 
tion which would depend upon facts. Birtj Mah- 
ata v. Shyama Churn Khawas 

I. L. R. 22 Calc. 483 
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75.- 


(b) Special Cases — contd. 


Objection to j 
valuation of suit 
11. The 


diction on the ground of wrong 
— Suits Valuation Act (VII of 1S89), «. 

High Court held that it was not at liberty to enter- 
tain an objection that the suit was not within the 
pecuniary limits of the District Munsif’s jurisdic- 
tion, as it appeared that the appellant had not been 
prejudiced on the merits. Mtjthttsami Mud alias 
v. Nallakulantha Mudaliar 

I. L. R. 18 Mad. 418 


76,- 


— Objection taken for 

first time in second appeal that preliminaries to suit 
have not been taken — Question of jurisdiction. In a 
suit for declaration of the plaintiff’ s right to have 
their names registered as purchasers of a tenure, 
an objection having been raised in second appeal 
that the Court had no jurisdiction to entertain the 
suit, as the plaintiffs had not previously asked the 
Collector to place them on the register Held , 
that this circumstance w T as not necessary to give 
jurisdiction, although it might be a reason for treat- 
ing the suit as premature. That objection, how- 
ever, being taken for the first time in second appeal 
was disallowed. Bhikaji Baji v. Pandit 

I. L. R. 19 Bom. 43 


77. 


Kabuliat, suit for — Failure 


to prove case. Where, in answer to a suit for a ka- 
buliat at a specified rent, defendant pleaded in the 
Court below, not that plaintiff was not entitled to 
any kabuliat at all, but that he was not entitled to a 
kabuliat at the rates he claimed : — Held , that 
defendant could not be allowed in special appeal 
to take advantage of the Full Bench ruling in 
Gholam Mahomed v. Asm.ut Ali Khan , B. L. R. Sup. 
Vol. 974 : 10 W. R., P. B., 14, and ask for the suit 
to be dismissed. Gholam Ali v. A dour Ali 

11 W. R. 105 


78. 


- Failure to prove 


case. In a suit for a kabuliat at an enhanced rate, 
the Court of first instance gave a decree for an 
amount less than that of the claim. No objection 
was taken before the lower Appellate Court, that, 
under the Full Bench ruling in Gholam Mahomed v. 
Asmut Ali Khan Ohowdhry, B. L. R. Sup. Vcl. 
974 : 10 ll . R., F. B ., 14, the suit w’as liable to be 
dismissed. This objection was taken for the first 
time in special appeal. Held, that the objection 
could not be entertained. Nizamut Ali t\ Romes h 
Chandra Roy 

3 B. L. R. A. C. 78 : 11 W. R. 430 
But see Hamed Ali v. Affeeoodden 

1 B. L. R. S. N*. 14 : 10 W. R. 213 


79.- 


— - - ,- j — — — Omission to tender 

i — The lower Appellate Court ought not 

to have entertained the objection of the "defend- 
ant that no pottah had been tendered before the 
institution of the suit, as the objection bad not been 
taken before the first Court, That issue was not 
essential to the right determination of the suit upon 
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APPELLATE COTJET — contd. 

7. OBJECTIONS TAKEN FOB FIRST TIME 
ON APPEAL— contd. 


( i ) Special Cases — contd. 

first Court. Raj Kuuwar alias Sheomttrat Kcn- 
WAR V. IlTDERJIT KUNWAR 

5 B. L. E. 585 : 13 W. E. 52 

qc 

1Ir j —Guardian 

Ward— Minority. A sued B to recover posse 
oi a hereditary j ote, of which he alleged he had 
dispossessed by B during his 

defence of limitation i 1 

grandmother and guardian, 
the suit was not barred on the 
been brought within three 


and 

recover possession 
” w '1 been 
minority. B raised the 
and relinquishment by A 9 a 
The Munsif held that 
* — - ground that it had 

o-- ---• — years from the date on 

which A had attained his majority, but decided 
against A on the merits. On appeal the question of 
limitation was not raised, but on the merits the 
Judge also found against A. On special appeal by 
A, B took an objection under s. 348 of Act VIII 
of 1859 that A’s suit was barred. Held, that B • 
could not take the objection at that stage. Keder- 
natji Mookerjee v. Mathtjran. ath Dtjtt 

1 B. L, K. A. C. 17 : 10 W. B. 59 

, . /, 4 . .1 "77 ~ Where an objec- 

tion that the suit was barred by limitation was not 
taken into consideration by the lower Appellate 
Court, and m special appeal the facts necessary to 
support the plea of limitation were stated in the 
ground of appeal, but for another reason and in 
mother form than those for which it was raised 
lefore, the High. Court allowed the objection to be 
;aken and to prevail, and dismissed the suit. Bisso- 
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APPELLATE COURT— contd. 

7. OBJECTIONS TAKEN FOR FIRST TIME 
ON APPEAL — contd. 

(b) Special Cases — contd. 

could not be declared forfeited for the aggregate of 
the arrears of rent and cesses due on both leases, 
but that the forfeiture of each lease was incurred in 
respect of the arrears due on it, and that the lower 
Courts should have therefore determined and de- 
clared in their decrees what was the amount of 
arrear due in respect of rent and cesses on each 
lease separately. Golabi Singh v. Rai Normal 
Chand . . . . G 3N. W. 842 

01, — . Misjoinder of 

causes of action. An objection that the plaintiff has 
joined together causes of action which, by s. 44 of 
the Civil Procedure Code, may not be joined together 
without leave first obtained, is taken too late for 
the first time in the Court of Appeal after the case 
has been already heard on its merits. Dhondiea 
Krishna jj Patel v. Ram chandra Bhagvat 

I. L. R. 5 Bona. 554 

Gunesh Peesad v. Wilson 

W. R., 1864, Act X, 86 

92. - Civil Proce- 

dure Code , 1882 , s. 44 — Misjoinder of causes of 
action — Objection not taken in Court of first in- 
stance . An objection under s. 44 of the Code of 
Civil Procedure as to misjoinder of causes of action 
should be taken in the Court of first instance, and 
not for the first time on appeal. Where such an ob- 
jection had been raised for the first time in appeal, 
the High Court in second appeal declined to enter- 
tain it. Dondiba Krishnaji Patel v. Ramchandra 
Bhagvat , I. L. R. 5 Bom. 554, followed. Marla 
v. Gulzari Singh . I. L. R. 16 All. 130 

93. * Misjoinder of 

parties. Misjoinder of parties is not an objection 
which can be allowed to be taken in special appeal. 
Tiluck Chunder Chuckerbutty v. Mud dun 
Mohun Joogee . . . 12 W. R. 504 

Ball Mahomed v. Peer Nuzur . 18 W. R. 112 
Luchmee Dhur Pattuck v. Rughoobur Singh 

24 W. R. 286 

94,. — Held, that, even 

if there had been a misjoinder, the plea could not be ; 
allowed in second appeal, as the defendants had not 
been prejudiced. Malaguei Garudiah v. Nara- 
yana Rungiah . . I. L. R. 3 Mad. 859 

Nujmooddeen Ahmed v. Zuhoorun 

10 W. R. 45 

Ram Doyal Dtttt v. Ram Doolal Deb 

11 W. B. 278 

Tulsha v. Gopal Rai . I. L. R. 6 All. 632 

{Contra.) Seeekant Roy Chowdhey v. Kitab- 
ooddeen Sirdar . . . . 10 W. R. 49 

95. Misjoinder of 

causes of action. As a general rule, if an objection 
on the ground of misjoinder of causes is pressed and 
carried to a decision in the first Court, the High 


APPELLATE COURT — contd. 

7. OBJECTIONS TAKEN FOR FIRST TIME 
ON APPEAL — contd. 

{b) Special Cases — contd . 

Court will, even upon special appeal, upon its being 
shown to be well founded, give the objector the 
benefit of it ; but if it is not pressed and carried to a 
decision in the first Court, and if the parties go to 
trial as if the objection had not been made, then the 
objection will not be given effect to at a later stage, 
unless it appears clearly that there was a defect in 
the original trial in consequence of the misjoinder. 
Taeinee Churn Ghose v. Hunsman Jha 

20 W. R. 420 

96. — Objection to de- 

fendant being made plaintiff. Where a defendant 
was made one of the plaintiffs by the consent of the 
first Court and appealed as one of the plaintiffs, and 
took no objection until the case came up on special 
appeal, the objection was not allowed to he taken. 
Rakhal Doss Mundle v. Protap Chunder Haz- 
RAH 12 W. R. 455 

97. — — - Notice of enquiry — Want 

of notice of enquiry by Ameen. A judgment- debtor, 
who, while objecting before the Judge as to what 
had been done by the Ameen in the enquiry as to the 
mesne profits, raised no objection as to the want of 
notice of the Ameen 5 s enquiry, was not allowed to 
raise the latter objection on appeal. Sharoda 
Moyee Burmonee r. Wooma Moyee Burmonee 

8W.E.9 

98. LJctiee of sale — Objection to 

form of notice of sale for arrears of rent under Bengal 
Regulation VIII of 1819 9 *?. 8, An objection to the 
form of the notice of sale under s. 8 of Bengal 
Regulation VIII of 1819 was taken for the first 
time in the Appellate Court. Held , that, as a defect 
fatal to the whole proceeding appeared in the no- 
tice, the objection was competently taken in that 
Court. Macnaghten v. Mahabir Pershad Singh , 

I. L. R. 9 Calc. 656 ; L. R. 10 I. A. 25, distin- 
guished. Ahsanulla Khan Bahadur v. Hari- 
CHAP.N Mozumdar . . 1. L. R. 20 Calc. 86 

L. R. 19 I. A. 191 

99. INotiee of suit — 0?nission to 

give notice of action under s. 42, Police Act, V of 
1861. In a suit against a police officer, the objec- 
tion under s. 42, Act V of 1881, that one month’s 
notice has not been given, must be taken in the 
lower Court : if not taken then, it cannot he made 
a ground of appeal. Narain Been Tewabee v. 
Ram Dass . . . . 8¥,R. 425 

100. — Notice of suit 

against Municipal Commissioners — Non-joinder of 
party — Special appeal — Act XV of 1873, ss . 28, 
43. The plea that no notice was given as required 
by s. 43 cannot be taken for the first time in special 
appeal. Qucere: Whether a plea that the Local 
Government had not been made a party to a suit 
against a Municipal Committee in accordance with 
s. 28 can he taken for the first time in special 

T 
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APPELLATE COURT — contd. 

7. OBJECTIONS TAKEN FOR FIRST TIME 
ON APPEAL — contd. 

(b) Special Cases — contd. 

appeal. Municipal Committee op Moradabad v. 
Chatri Singh . . .1. L. R. 1 All. 269 

101. — INotice to quit. An objec- 

tion as to the necessity of notice to quit is one 
which may be taken on special appeal. Dodhu v. 
Madhavrao Narayan Gadre 

I. L. R. 18 Bom. 110 

102. — • Suit for eject- 

ment. Where notice to quit is a necessary part 
of plaintiff’s title to eject, and when the issues raised 
the question of plaintiff’s right to eject, and no 
proof was given of notice by plaintiffs, but no ob- 
jection was taken to the want of notice by the 
defendant until second appeal : — Held , that it was 
competent to the Court to entertain the objection 
in second appeal, but that the plaintiff should have 
liberty to meet the objection upon the trial of an 
issue referred to the lower Court upon that point. 
Abdulla RaWutan v. Subbarayyar 

I. L. R. 2 Mad. 346 

103. — Denial of land- 

lord's title throughout case — Objection on special ap- 
peal that no notice to quit has been given. Where 
a tenant denies his landlord’s title and persists 
throughout in a vexatious and aggressive course of 
conduct towards him, he will not, in a suit for eject- 
ment, be allowed in special appeal to assert that 
he has not been served with a notice to quit, that 
objection not having been taken in the Courts 
below. Ram Nuffer Biiattacharjea v. Dhol 
Gobind Tkakoor t , . .10. L. R, 421 

104. • 1 Parties — Suit by receiver in 

Ms own name — Error in frame of suit. Where the 
receiver of an estate, appointed by the High Court 
on its Original Side, received permission to bring a 
suit on behalf of the parties interested, in the estate, 
and brought the suit in his own name, it was held 
that, though the frame of the suit was erroneous, 
yet the error being one of form only, and no objec- 
tion on the ground of that error having been taken 
in the Court below, such objection could not be al- 
lowed to prevail in’the Court of Appeal, which might 
amend the proceedings without consent of the 
parties interested, or further notice of appeal. 
Juguxnatm Pershad Dutt v. Hogg 12 W, R. 117 

105. r-r — Defect of par- 

ties , objection as to. Where a decree for wasilat. 
was given against the manager of an unregistered 
trading company, and the plea that the company 
was not a corporate body, and therefore not liable 
without a disclosure of the names of the parties 
constituting the company, was not taken until the 
execution stage :-~~Hdd 9 that the plea was a tech- 
nical one, and taken too late to be* of any weight in 
a Court of equity. Tripp v. Nursing Chundeb 
Hitter . . . W.R, 1864, Mis, 7 

; 106, , - „-v , . Defect of parties , 

objection as to. Per Prinsep, J. The objection 
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ON APPEAL — contd. 
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as to defect of parties after the case had passed 
through two Courts is not one affecting the merits 
of the case so as to be a ground of special appeal. 
Boydonath Bag v. Grish Chunder Roy 

I.L. R. 3Calc. 26 

107. * — Non-joinder of 

parlies — Misjoinder. Held by Muttusami Ayyar 
and Brandt, JJ. (Kernan, J., dissenting), that 
the objection as to non- joinder of parties is not 
essential, but merely formal, and weight should not 
be attached to it when it is first taken on second 
appeal. Moidin Kutti v. Krisiinan 

I. L. R. 10 Mad. 322 

108. — Defect of parties. Where 

a suit is brought by one member of an undivided 
Hindu family to recover land, the property of the 
family, and no objection is taken at the hearing on 
the ground of the non-joinder of the plaintiff’s co- 
parceners, it is not open to an unsuccessful defend- 
ant to raise such objection on appeal. The ob- 
jection should be taken at the first hearing at as 
early a stage as possible. Paeamasiva ??. Krishna 

I. L. R. 14 Mad. 498 

See Eajnarain Bose v. Universal Life Assur- 
ance Co. . . I. L, R, 7 Calc. 594, 003 

109. — - Swiff or specific 

performance-— Practice. An objection that certain 
of the defendants should not have been made parties 
to a suit for specific performance of an agreement 
because they were not parties to the agreement 
cannot be taken in second appeal for the first time, 
as it only involves a question of practice. • Dodhu 
Madhaveao Narayan Gadre 

I.L.R. 18 Bom. 110 

HO. — Suit for pay- 

ment of mortgage money or foreclosure — Non -joinder of 
person interested in the mortgaged property , effect of — ■ 
Transfer of Property Act , s. 85 — Civil Procedure Code 
(1882), s. 82. The non-joinder in a suit to which 
Chap. IV of Act IV cf 1882 applies of a person 
interested in the mortgaged property within the 
meaning of s. 85 of that Act, and of whose' interest 
the plaintiff has notice, is a fatal defect in the suit, 
unless cured bv the action of the Court under. s. 32 
of the Code of Civil Procedure ; and where such non- 
joinder is brought to the notice of the Court, the 
Court will give effect to the objection and. dismiss the. 
suit, even though such objection be raised for the 
first time in appeal. Mata Din Ka shod an v. Kasim 
Hussain , I. L. 11. 18 AIL 482, Janki Prasad v. 
Kuhen Das, I. L. 11. 10 AU. 478, and Bhawani 
Prasad v. Kalla , J. L. II. 17 AH. 587, referred to. 
G'HULam Kadje Khan v. Mustakim Khan 

. I. L, E. 18 All, 109 

111. — Technical objection. 

In suit for possession by right of foreclosed mort- 
gage, plaintiff having obtained a decree which 
was ex- parte against one of the defendants, the lower 
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ON APPEAL — contd. 

(b) Special Cases — contd. 

Appellate Court found as a fact, on the appeal of the 
defendants, that the mortgage transaction was 
benami and collusive (the defendant A having been a 
sharer in the fraud), and dismissed the claim. Held, 
that plaintiff could not in special appeal be allowed, 
under the finding of the lower Appellate Court, to 
urge that his suit should not have been dismissed as 
against the share of A on the technical ground that 
A had not appealed. Ramlochan Soon v. Nittya 
Kallee Debi . . . 12 W. E, 210 

112. — Partition — Objection to report 

of Ameen as to partition— Waiver of objection. In a 
suit for partition, the Subordinate Judge appointed 
an Ameen, under s. 396 of the Civil Procedure Code, 
to effect a partition. The Ameen made his report, 
which was objected to on the merits by the defend- 
ant, but ultimately the report was confirmed, the 
defendant having acquiesced in the proceedings. 
On appeal to the District J udge, the defendant took 
an objection that the appointment of the Ameen was 
irregular. Held , that, having acquiesced in the 
proceedings so far, it was too late for the defendant 
to take the objection. Cyan Qhunder Sen v. 
Durga Churn Sen . I. L. R. 7 Gale. 318 

8 G. L. R, 415 

113. Policy of Insurance — Jetti- 

Where the plaintiffs could not recover on a 

policy for a partial loss except as for jettison, and 
that point was not taken in the Court below, the 
point could not be raised in appeal. Mackinnon v. 
Dundas . . . Bourke A. O. C. i55 


114. 


Purchase — Suit to enforce sale 
In a suit tc enforce a right by 


of religious office. uv 

purchase or a priest’s office, no objection was taken 
l e © a *lty of the transaction until second appeal. 
Held, that the objection must be allowed. Ktjppa v 
Dobasam . . . I. Xj. R. 6 Mad. 76 


115. 


Suit on bond as 


T , vwm mo uona, ad 

asset purchased. A plaintiff who had purchased a 
factory from the Official Assignee sued for the 
recovery of money on a bend alleged to have been an 
asset of his purchase, and obtained a decree. In 
appeal it was objected for the first time that plaintiff 
had not filed any evidence to prove that the bond 
formed part of the assets of the factory, and his suit 
was dismissed. Held, that the objection ought not 
to have been allowed to prevail so far as to dismiss 
the suit,. but the plaintiff ought to have an oppor- 
tumty given him of adducing the requisite proof. 
Geundek Goomab Roy v. Kxtberoodeen 

10 W. R. 332 

. lle ', — Sent, suit ton— Rate of arrears 

of 'lent. Where a landlord’s claim for arrears 
of rent at enhanced rates was dismissed in toto by 
the first Court, and in his appeal to the Judge he 
advanced no claim for arrears at the old rates, he 
cannot m special appeal object to the Judge’s 
decision on the ground that such arrears were "not 
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(b) Special Cases — contd. 

decreed to him. Beejoy Gobind Bubal v. Jan- 
nobee Burmonya . . . . 8 W. R. 252 


117. 


. 7 Raising new 

jjitcu on special appeal. In a suit for enhancement of 
rent which was dismissed in the lower Court, where 
the sole issue raised was the genuineness of a pottah 
pleaded by the defendant '.—Held, that an entirely 
new plea of misconstruction of the terms of the lease 
could not be admitted in special appeal, when the 
facts on which alone it could he supported had not 
been found in the lower Court. Satoobam Ma joom - 
dab v. Pbeonath Banerjee . .. .10W, R. 424 

118. Res judicata — Act X of 1877 

(Civil Procedure Code), s . 512 — Raising new plea 
m special, appeal. Held , that not only may the plea 
of res judicata, though not taken in the memorandum 
of appeal, be entertained in second appeal, under the 
provisions of s. 542 of Act X of 1877, but that, even 
when such plea has not been urged in either of the 
lower Courts, or in the memorandum cf appeal, if 
raised in the second appeal, it must be considered 
and determined either upon the record as it stands or 
after a remand . for findings of fact. Muhammad 
Ismail v. Chattab Singh . I. L. R. 4 All. 69 

Koylashnath Chund v. Monmohiney Dossee 

Marsh. 276 

Monmohiney Dossee v. Koylashnath Chund 

2 Hay. 154 

8ee Mugno Mo ye Debi a v. Hub Chundeb 
Raoot . . . 3 W. R., Act X, 146 


119. 


Plea of res 


judicata taken for the first time in Appeal— Power 
of Court to entertain it. Although the plea res 
judicata may be taken at any stage of a suit, includ - 
ing first or second appeal, an Appellate Court is not 
bound to entertain the plea if it cannot be decided 
upon the record before that Court, and if its consider- 
ation involves the reference of fresh issues for deter- 
mination by the lower Court. Muhammad Ismail v. 
Chattar Singh, I. L. R. 4 All. 69, and Tele Narain 
Rai v. JDhondh Bahadur Rai, Weekly Notes, AIL 
1898, 104, referred to. Kanahai Lal v. Subaj 
Kunwab . . . I. L. R. 21 All. 446 

120. Right of suit. An appellant 

cannot defeat the suit by an objection to the 
plaintiff’s right to sue brought forward for the first 
time on appeal. Pabeyasami alias Kottai Tevab 
v. Saluckai Tevab alias Oyya Tevab 

8 Mad, 157 


121 . 


— Objection to 


competency to sue. Ineompeteney to sue is a defect 
not admitting of cure or palliation, but that plea 
being of a material preliminary nature, and involv- 
ing the plaintiff’s locus standi in Court, was held to 
be admissible, though pleaded orally for the first 
time on appeal. Radha Kishen v. Bukhtawue 
Lall Agra i 
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122, — r — — Absence, of ten- 

der before suit Where a party has a good objec- 
tion, such as an absence of tender before suit, to urge 
to the prosecution of a suit, his omission to do so in 
the first instance is fatal to his availing himself of 
it as an objection on appeal. Mahomed Ameen- 
QODDEEN KHAN V. MOZUFFUR HOSSEI.N KHAN 

5 B. L. R. 570 : 14 W. R, P. C. 5 

123. Suit not brought 

on agreement. In a suit for maintenance, the 
amount of which had been fixed by agreement, an 
objection taken on appeal that the suit should have 
been brought on that agreement, held , taken too late, 
the defendant having been made aware of the agree- 
ment at the hearing, and not having objected on this 
ground in the first Appellate Court. Ahmad 
Hossein Khan v. Nihal-ud-din Khan 

I. L. R. 9 Gale. 945 : 13 C. L. R. 330 

124. Partnership — 

Contract Ad , 5. 342. An objection taken for the 
first time in special appeal that the plaintiff had no 
right as a partner and no right to sue, under s. 342 
of the Con trac 5 Act, was not allowed. Bttddtxn 
Sahh v. Rampertab Sahtj . 25 W. R. 511 

125, — Jurisdiction of. 

Civil Court A party who applied to a Magistrate 
for the removal of an obstruction, having been 
referred to the Civil Court, brought a. suit there and 
obtained a decree declaratory of his right of way. 
In special appeal it was objected that the suit was 
not cognizable in the Civil Court. Held , that after 
decree it ought to be presumed that plaintiff liad a 
right to bring the suit in the Civil Court, and the 
objection was not allowed to prevail. Teilochun , 
Doss v . Gugttn Cilonder Dey . 24 W. R. 413 j 

X26. — . — - — — — Competency of j 

agent to site.. The question of competency of an j 
agent to sue, if not raised in the initial stage of a suit, j 
cannot he .permitted to .be raised in special appeal, j 

SOOEENDEONATH BOY V. EeGHOOBUR DyAL j 

Awhstee . . . . 15 W. R. 332 j 

. : — v Insolvency. \ 

Where the defendants for the first time in second j 
appeal objected to the plaintiff’s right to sue on the ! 
ground of Ms having taken the benefit of the Insol- ! 
vency Act, the objection was entertained by the j 
High Court upon admission, by the plaintiff, of the ! 
fact of his insolvency. Sad own v. Spiers 

I. L. R. 3 Bom. 437 j 

128. ■ — - — - — —Suit for declara- 

tory decree. An objection urged by the respond- 
ents for the first time in special appeal, that inas- 
much as it was the plaintiffs own fault that he did I 
not appear before the Collector and make his objec- ! 
tion in time, his suit, which was one merely for ! 
declaration of title, and therefore was in the discre- j 
tion vested in the Court by the 15th section of Act j 
VIII of 1859, ought not to be entertained, was not ‘ 
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allowed. Spencer v. Puhul Chowdry. Spencer 
v. Kabul Bhksh 

6 B. L. R. 658 : 15 W. R. 471 

(Contra) Soodhukhina Chowdhrani v. Issue 
Chhnder Mojoomdae . . 12 W. R, 24 

123. — — Suit for declara- 

tory decree — Wrongful distraint. A suit was 
brought against the plaintiff by his tenants for an 
illegal distress in attaching crops raised by them on 
the land let to them by him. The present defend- 
ant, in the course of that suit, presented a petition to 
the Court, in which he stated that he was the owner 
of the land on which the crops attached had been 
raised. The plaintiff brought the present suit for a 
declaration of his title and confirmation of posses- 
sion, alleging that the defendant’s statement 
affected his {plaintiff’s) title by throwing a cloud 
over it. On special appeal it was objected for the 
first time that the plaint disclosed no cause of action, 
and the objection was admitted and prevailed. Jan 
Ali v. Khonkae Abdtjr Kuhma 

6 B. L. R. 154 : 14 W. R. 420' 

130. — — Suit for declara- 

tory decree — Possession . In a suit merely for a 
declaration of right in respect of certain property, 
the lower Appellate Court, considering that the suit 
was really one for the possession of such property,, 
allowed the plaintiff to make up the full amount of 
Court-fees required for a suit for possession. The 
plaint in the suit was not amended, and the lower 
Appellate Court eventually gave the plaintiff a 
declaratory decree. Held, on second 'appeal by the 
defendant who objected that a suit merely for a, 
declaratory decree could not be maintained, that 
such objection ought not to be allowed under the 
circumstances. Sarasutx v. Mannit 

I. L. R. 2 All. 134 

I3X. Cause of action. 

An objection as to the plaintiff having no cause of 
action may be taken at any -stage of the suit, Par- 
bati Char an Mukhopadhya Kali Nath M.ukho- 
padhya . 6 B. L. R» Ap. 73 

( Contra ) Kalicqomak Sircar v. BuoMOMbf ee ■ 

Dossbb 1W. R. 23 

Sudakhina Chowdhrain v. Raj.moiia.nt Bose 

11 W. R, 350 

132. — — Plaint duch&» 

mg no cause, of action — Discovery th&\: stage. of 
an appeal under the Idlers Pat (at of defect in (he 
plaint. Where- in an appeal under s. 10 of the 
Letters Patent it was brought to the notice of the 
Court that the plaint in the suit disclosed no cause of 
action against the defendant named therein, the 
Court entertained the plea and dismissed the suit. 
Secretary or State for India, v. Sxtkhdeo 

1. L. R, 21 AH, 341, 
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133. Dismissal of 

■ suit on the ground that the plaint disclosed no cause of 
action, although no such ground taken in the written 
statement It is competent to the defendant at the 
earliest possible stage of the hearing to obtain the 
< declaration of the Court upon the question whether 
the plaint does or does not disclose a cause of 
action, even if that question is not expressly raised 
in the written statement. Umamoye Dassee v. 
Rajkristo Nundun . . 3 C, ¥. 1ST. 220 


134. — — — — — — — Cause of action. 

In a suit by a purchaser of an estate to have liis 
name registered in the Collectorate and his posses- 
sion confirmed, which failed in the Court of first 
instance, but. was decreed in the lower Appellate 
Court, it was held to be too late for the defendant, 
after contesting the suit in two Courts, to urge in 
special appeal that the plaint disclosed no cause of 
action. Buksh Aly Sowdagur v. Jo yakut Khan 

11 W. R. 248 

Soodukhina Chowdharni v. Raj Mohan Bose 

11 W. R. 350 

135. Cause of action 

— Per Pearson, J., and Straight, J. (Spakkie, J., 
dissenting) — That in disposing of a second appeal the 
High Court is competent, under s. 542 of Act X 
of 1877, to consider the question whether the plain- 
tiff has any cause of action or not, although such 
question has not been raised by the defendant appel- 
lant in the Courts below or in his memorandum of 
second appeal, but is raised for the first time at the 
hearing of such appeal. Lacbman Prasad v. 
Bahadur Singh . . I. L. R. 2 AH. 884 

136. — Cause of action 

— Premature suit. K sued N (his uncle) for parti- 
tion of the estate of V (the father of N) in the life- 
time of F, who was alleged to be of unsound mind. 
N objected to the suit being entertained on the 
ground that V was alive. Before issues were 
settled, V died, and the suit was tried and K 
obtained a decree. On appeal by N on the ground 
that, when the plaint was filed, K had no cause of 
action : — Held) that the decree could not on this 
ground be set aside. Narayna v. Krishna 

I. L. R. 8 Mad. 214 


. 137. — - — Suit for par' 

tilion of portion of property. A case is not to be 
decided in special appeal upon a question which was 
not raised or tried or considered by the lower Courts. 
The objection that a suit for a partition of portion 
of joint property will not be taken for the first 
time on special appeal was therefore not allowed to 
prevail. Shib Sahaye Singh v. Nurshing Lall 

22 W. R. 352 


loo, — - — Separate suit for 

question determinable in execution of decree. 
Where a question such as is provided for by Act 


APPELLATE O OURT — contd, 

7. OBJECTIONS TAKEN EOR FIRST TIME 
ON APPEAL — contd. 

{b) Special Cases— -contd. 

XXIII of 1861, s. 11, instead of being determined 
by order of the Court executing the decree, was made 
the subject of a separate suit in that Court, it was 
held that, though the form of procedure was wrong, 
there was not a want of jurisdiction which could 
be made a ground of objection in appeal, Pukmes- 
suree Pershad Narain Singh v. Jankee Kooer 

19 W. R. 80 

139. ^ — Delay in bring- 

ing suit. An objection that there had been such 
delay that the Court in its discretion under s. 27 
of the Specific Relief Act would not give relief in a 
suit for specific performance not allowed to prevail 
in second appeal. Moxund Lall v. Chotay Lall 

I. L.R. 10 Gale. 1061 

140. Sale, setting aside— Set- 

Ung up new case on appeal— Suit to set aside sale 
on ground of fraud, misrepresentation , etc., by vendor 

Raising issue as to breach of covenant for title . 
When a vendee who sues to cancel a sale on the 
ground of fraud, misrepresentation, or concealment 
by his vendor fails to establish those grounds of 
relief, he is not entitled to set up in second appeal a 
case founded on the implied covenant for title under 
the Transfer of Property Act, s. 55. Mahomed v . 
Sitaeamayyar . . I. L. R. 15 Mad. 50 

141. ' Service of summons 

Objection that suit ought to have been dismissed for 
non-service of summons on non-payment of costs. 
Where the Court did not dismiss* the suit under 
s. 5 of Act XXIII of 1861 as it should have done, 
but proceeded with the suit and passed a- decree 
from which the original defendant appealed on the 
merits to the Assistant Judge, without taking the 
objection that the suit ought to have been dismissed, 
it was held that he could not raise the objection for 
the first time in special appeal. Abas v Ibrahimji 

5 Bom. A. C. 119 

142 . - — Settlement — -Suit for pos- 

session. In a suit to recover possession, the plain tiff 
alleging that the land in dispute from which he had 
been ousted had been settled with him by Govern- 
ment in 1833 as part of his zamindari, and the 
defendant alleging that the land was part of his 
lakhiraj garden land, which had been released by 
Government from assessment, the Courts below 
found that the land,s in dispute were part of those 
which had been settled with the plaintiff. On 
appeal to the Privy Council, the defendant attempt* 
ed to show that, assuming the lands in question to 
have been part of these settled with the plaintiff, 
that settlement had been improperly made. Heidi 
that this contention was not open to the defendant 
upon the record, never having been taken in the 
Courts below. Srimati Dasi v. Lalanmani 

2 B. L, R. P. C. 64 : 11 W. R. P. C. 27 

143. — Transfer of case— Objection 

to transfer of case for execution of decree* An 
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APPELLATE COURT — contd. 

I OBJECTIONS TAKEN FOR FIRST TIME 
ON APPEAL — contd. 

(6) Special Cases — contd. 

objection on special appeal that the transfer of the 
suit for execution had been made without jurisdic- 
tion was allowed to be taken in special appeal. 
Hamidooddeen v, Bhadoo Sahae 

18 W. R. 345 

144. — Objection to j 

transfer from Munsif to Judge. Although the 
transfer by the Judge cf a case from the file of the 
Munsif to that of his own Court, and the decision of 
it upon issues framed by and evidence taken before 
the Munsif, is improper, yet, if no objection be taken 
to it at the time, it must be presumed that the j 
parties consented to the action of the superior Court, I 
and they are not at liberty to await its decision and j 
on finding it adverse to them to take exception for j 
the first time to the Court’s proceedings on appeal, j 
Yakoob Ali v. Luchmun Bass . 6 IN. W. 80 

145. Valuation of suit — Objec - j 

tion as to valuation of suit. An objection to the j 
decree cf a subordinate Court, founded on the j 
improper valuation of the suit, is not such an objec- I 
tion as may be entertained when raised for the first | 
time in special appeal. Kaladdin Guru Bakes v. j 
Raghooji . , . . .1 Bom. 82 j 

KaLEE GOOMAR CHATTEEJEE V. KrISTO KlSHORE I 
Poddae ... 14 W. R. 196 j 

146. — Objection to j 

valuation of suit . Where no question of valuation | 
for the purpose of determining the amount of insti- 
tution-fee payable on a suit has been raised, either | 
in the Court of first instance or in the grounds' of | 
appeal, the Appellate Court is not, competent to j 
raise such question. Kala Chand See v. Anund j 
Kristo Bose . . . . 22 W. R. 433 j 

147. v — — - — - - Question of 

deficiency of Gourt-fee not raised in the 
Court of first instance — Court Fees Act , s. 12 — 
Estoppel The plaintiffs, suing in respect of certain I 
plots of land, by mistake undervalued their claim j 
with regard to the said land, and in consequence j 
paid an insufficient Court-fee on their plaint. | 
This mistake was not discovered until the case had j 
come in appeal before the High Court, and, when j 
discovered,, 'the deficiency was at once made good. j 
Held, that no plea as to the deficiency in the Court- J 
fee having been raised, as it might have been by j 
the defendant before the decision of the suit in the j 
pourfc of first instance, such plea could not be raised j 
for the first time in appeal. Wilayat Ali Khan v. j 
Umardaraz Ali Khan . I, L. R. 19 All. 165 | 

148. W ill — Transaction treated as j 

gift — Objection to it as an invalid will. In a suit to j 
recover certain property left by one if, both the j 
lower Courts found that it had been left by It before 
his death to defendants by way of gift. In special I 
appeal the plaintiffs raised the objection that under ! 
the Hindu Wills Act a verbal will of this kind was not j 
legal Held, that, after two Courts had decided 


APPELLATE COURT— cowcfd. 

7. OBJECTIONS TAKEN FOR FIRST TIME' 
ON APPEAL — condd. 

(b) Special Cases — condd. 

unfavourably to plaintiff the only case raised by him 
there, he could not now turn round and throw out 
the defendant’s case on a technical ground that the 
alleged gift was really a will. Rad ha Bttllttbh 
Chuckerbutty v. Banee Madhub Chuokerbutty 

23 W. R. 230 

149. Withdrawal of suit — Plea 

taken for the first time at the hearing of second appeal. 
The plea that the plaintiff had improperly been 
permitted to withdraw from a former suit with 
liberty to bring the present one, which had not been 
taken in the lower Courts, and was not taken in the 
memorandum of second appeal, was not permitted 
to be urged at the hearing of the second appeal. 
Ahurunnissa v. Khuda Yar Khan 

I. L. R. SAIL 528 

150. -“ Evidence — Judgment not inter 

partes — Objection to its admissibility not taken in the 
first Court — Whether such an objection is allowable at 
a later stage of the case. Where no objection was 
taken in the Court of first instance as to the admis- 
sibility in evidence of a document, but on the 
contrary reference was made to it by the defendant 
in the written statement as affording a basis tc some- 
of the objections raised by him : Held, that an 
objection as to the admissibility or otherwise of the 
document in evidence in such a case should not be 
allowed tc be taken by the defendant (appellant) on 
appeal. Miller v. Madho Das, 1. L. It 19 AIL 
76 ; L. B. 23 /. A. 106 , distinguished. Heidoy 
Krishna Das v. Peas anna Kumarx Chowdhurani 
( 1900) . . . . I. L, R. 28 Gale. 142 

151. Limitation. The lower Ap- 
pellate Court was empowered to take cognizance of 
the question of limitation, though it had not been 
raised as a defence in the Court of first instance. 
Deo Naeaix Chowdhury v. Webb (1900) 

I. L. R. 28 Calc. 88; s. c. 5 C, W. NT. 160 

152. — Notice of sale — Practice 

Point riot taken in plaint or at settlement of issnes~ 
Might to raise it on appeal* Where a plaintiff, in a 
suit to set aside a sale of land, fails to take the objec- 
tion either in his plaint cr at settlement of issues, 
that the notice of sale prescribed by s. 30 of the 
Madras Rent Recovery Act (Madras Act VIII of 
1865) had not been served upon him, he should not 
be allowed to raise it on appeal Subbien v . 
Bamasami Chetty(1902). I. L. R. 26 Mad, 363 


APPLICATION. 

Sec Limitation Act, 1877, a. 4. 

I. L. R. 2 Mad. 2S0' 
I, L. R, 5 Bom, 680 
— — by person not a party to suit. 

See Management of Estate by Court. 

I. L. R. 15 Calc. 25S 
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condd. 


APPLICATION— cowtf. 

- by person not a party to suit— 

See Practice — Civil Cases — Application 

BY PERSON NOT PARTY TO SUIT. 

I. L. R. 17 Calc. 285 
See Divorce Act (IV op 1869). 

I. L. R. 30 Calc. 490 
See Divorce Act (IV oe 1869), ss. 7, II, 45 
I. Ii. R. 30 Cale. 489 

—-by Receiver for leave to sell — 

See Receiver . I. L. R. 84 Calc. 1034 

— •for adjournment of trial — 

See Transfer of Criminal Case — 
General Cases— Application for 
Adjournment of Trial before Hear- 
ing. 

—for amendment of decree— 

See Appeal to Privy Council — Cases in 
which Appeal lies or not — Appeal- 
able Orders I. L. R, 30 Cale. 679 

—for enlargement of time — 

See Mortgage — Redemption other wise 

THAN ON EXPIRY OF TERM — REDEMP- 
TION AFTER EXPIRY OF TIME. 

I. Xi. R. 26 Bom. 121 

- for execution of decree— 

See Execution of Decree— Application 
for Execution, and Powers of 
Court. 

See Limitation Act, 1877, Art. 179 (1871, 
Art. 167 ; 1859, s. 20). 

-for execution of decree, limitation of— 

See Civil Procedure Code, 1882, s. 23n. 

I. Ii. R. 26 Mad. 91 
See Limitation Act, 1877, Sch. II—,, 

Art. 179 ; 

Art. 180. 

-for refund of amount of ex parte 
decree set aside — 

See Limitation Act, 1877, Sch. IT, Arts. 
178, 179 . . I. Li. R. 28 Calc, 113 


-for re-hearing appeal- 


See Civil Procedure Code, s. 560. 

5 C. W. IV. 816 

to set aside award— 

See Limitation Act, 1877, Sch. II, Art. 

158 • • . 5 0, W.3V. 813 

to another J udge after refusal by 
one. 

S ee Practice— Civil Cases— Applica- 
tion AFTER REFUSAL. 

X. Xi. R. 16 Bom. 511 


ARPIjJCATXOIV — conoid. 

' — to sue in forma pauperis. 

See Mahomed/. n Law— Dower. 

0/f „ r ^ 15 B. B. R. 306 

24 W. R. 163 : Ii. R. 2 I. A. 235 
See Pauper Suit. 

to stay proceedings 
Arbitration— 

See Arbitration X. X,. B, 85 Cale. 199 


AF F OX3VTMEMT. 


See Pleader — Appointment and Appear. 

ANCE. 


by general bequest — 

See Will . I. L. B. 31 Bom. 472 

by will— 

See Court Fees Act (Sch. T, Art. 1 ] V 
12 B. Xi. R. Ap. 21 : 21 W. R. 245 
See Will — Construction. 

X. Xi. R. 4 Cale. 514 
I. Xi. R, 18 Bom. 

exercise of— 

See Transfer of Property Act s 53 

X. L. R. 22 ’ ‘ ' 
of daughter — 

See Hindu Law — Custom — Appointment 
of Daughter 

15 B. B. Ii, R. 190 

- of guardian ; absence of formal 
order of appointment— 

See Minor— Representation of Minor 
in Suits . I. L. R. 30 Cale. 

power of — 

See Hindu Law 7 * — -Endowment-Dismis- 
sal of Manager of Endowment. 

I. Xi. R. 17 Bom. 600 


See Hindu Law — Will — Construction 

I. Xi. R. 15 Bom. 326 
I. Xi. R. 16 Bom. 492 
X. Xj. R. 19 Bom. 647 
X. Ii. R. 21 Bom. 709 

See Court- fees Act, Sch. I, Art. 1 1 

X. Xi. R. 25 Mad. 515 

AFF0RTI03VME1VT. 

See Civil Procedure Code, 1882 ss 
102, 103 . . 10 C. W. IV. 991 

See Contribution X. Xj. R. 35 Cale. 

See Land Acquisition. 

X. Xi. R. 35 Cale 
See Landlord and Tenant. 
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APPOETIOMENT-coneM, 

— — of compensation— 

See Land Acquisition Acts (XVIII of 
1885 and I of 1894). 

1. 1.. R. 30 Calc. 801 

See Land Acquisition Act (I of 1894), 
ss. II, 18, 81 and 38 

7 C. W. W. 538 

See Land Acquisition Act (I of 1894), 
ss. 18, 20, 21 . I. Ii. K. 34 Gale. 451 

— — of mortgage debt— 

See .Parties — Parties to Suits— Mort- 
gages, SUITS CONCERNING. 

I. L. R. 30 Gale. 755 

~~ — : — of rent— 

See Landlord and Tenant — Payment of 
Kent — Generally. 

I. Ii. B. 20 Mad. 540 

13 a w. m 702 

— Landlord and tenant — Basis of apportionment of 
rent-— Assets. An apportionment of rent should not 
he on the basis of the assets of the different villages 
at the time of the creation of the original tenure, 
but on the basis of the present assets of the 
different portions of the tenure which by division 
have passed into different hands. Hari Kishen 
Bhagat Tiluivdhaiq v. Lal (1903) 

7 C. W. 1ST. 453 


. — The payments in 

each year must be presumed to be for the current 
year, and surplus payments to be for the past, not 
subsequent years. Taramonee Dossee v. Kally 
Churn Surmah . W. R. 1804, Act X, 14 

* 7~T7S, “ Where a tenant 

pays money to his landlord on account of rent, with- 
out any specification whether the payment was for 
old or enhanced rent, the landlord is at liberty to 
credit the payment as he thinks fit. Shurno 
Moyee v. Kashee Kant Bhuttacharjee 


APPRAISEMENT PROCEEDINGS. 

— collector acting in — 

See 1ST. -W. Provinces Rent Act (XII of 
1881), s. 43 . 1. 1*. R. 25 All. 282 

See ^Sanction foe Prosecution— Where 
Sanction is necessary or other wis e. 


APPROPRIATION. 

. See Contract . I. B R. 34 Gale. 173 

See Sale for Arrears of Revenue. 

I. Ii. R. 35 Gale. 630 


of Baisakh 1287 F . S. (April 
ts admitted execution of the 
ments in grain to the a mount 
7 failed to prove. "It ■ was 
if had received' payments in 
pf 1171, more than half of 
lined to b© entitled to appro- 
f of other antecedent debts 
1 hy the defendants. Ifc was 
1 of payment towards which 
re to he applied, but all the 
diy ma it* in kind. /Aid, that 
entitled to appropriate the 
cede nfc debts, inasmuch as, 
s. 00 of the Contract Act, 
^instances ” indicating that 
mde in liquidation of the 
Suncut Lal : v * ' Bai jnatii ' : 
. I. L. R. 13 Calc, 184 

Contract Act (/X 
editors appropriation of 
her of debts. One of two 


bee Guarantee. 

I. Ii. R. 4 Calc, 580 : 3 C. L, R. 301 
See Limitation Act, 1877, s. 20. 

I. Ii, R. 31 All. 495 
See Limitation Act, 1908, s. 20. 

I. Ii. R, 31 All. 285 
ur"'™' T“ Y:V"!' Payment of* rent. A general 
payment made in one year, without proof that it 
was m satisfaction of the rents of that year, may be 
applied in satisfaction of the arrears of the previous 
years, Ahmuty % Brodie 

W, R. 1884, Act X, 15 
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APPROPRIATION OP PAYMENTS— 
concld. 

mortgages bore interest at 12 per cent, on the mort- 
gage debt payable with costs, and the other carried 
simple interest. Payments made by the debtor had 
been appropriated by the creditor to payment of 
the interest on the bond bearing simple interest, 
while the compound interest, on the other hand, 
had been left to accumulate. In a suit, brought 
against the representative of the debtor after his 
decease, to enforce the mortgage bearing compound 
interest, the objection was taken to the appropria- 
tion by the creditor. Held , that the rule in s. 60 
of the Indian Contract Act, 1872 , follows the ordi- 
nary law in prescribing a rule as to the case in which 
the creditor may, at his discretion, apply, to one or 
other of the debts due to him, payments made by 
the debtor. A reluctance shown by the debtor to 
agree to pay compound interest, before he executed 
the mortgage bond at such interest, was not an in- 
dication, within that section, that he intended that 
application of his payments should be made first 
to that bond. Ram es war Koer v. Mahomed 
Mehdi Hossein Khan . I. In R. 26 Calc. 39 

2 C. W. N. 633 

APPROVERS. 

See Accomplice. 

See Charge to Jury — Misdirection. 

I. L. R. 29 Calc. 782 
0 C. W. N. 553 

See Pardon . I. L. R. 29 All. 24 

See Witness — Criminal Cases — Per- 
sons competent or not to be Wit- 
nesses . I. L. R. 25 Rom. 422 


— prosecution of— 

See Practice — Criminal Cases — Ap- 

provers . I. Xi. R. 24 Calc. 492 


1« — — — — Mode of dealing with evi- 
dence of approvers. The evidence of persons 
who are themselves liable to punishment should be 
carefully sifted and tested before they can be relied 
on in a Court of law. Queen v. Reaj Ali alias 
Dulloo Khan . . , 0W.E, Cr. 77 

y — - Uncorroborated evidence. 
The evidence of an approver is not sufficient to con- 
vict a person charged with an offence. Queen v. 
Tulsi Dosad . . 8B.L.E. A. Cr. 66 

Queen v. Issen Mundle . 3 W. R, Cr. 8 

Queen v. Nawab Jan . . 8 W. R, Cr. 19 

Queen v. Ram Sagor . . 8 W. R. Cr. 57 

Queen v. Chirag Ali . . 12 W. R. Cr. 5 
3. 


— — Where a prisoner 

had been found guilty by the jury on the uncorrobo- 
rated evidence of an approver, after the J udge in his 
summing up had pointed out to them the desirabi- 
lity, under the circumstances, of such corroboration, 
the High Court on appeal refused to set aside the 
conviction. Queen v. Mahima Chandra Das 
6 R, 1 1 . R. Ap. 108 : 15 W. R. Cr. 37 


APPROVERS — contd. 

See Queen v. Elahi Buksh 

B. Xi. R. Sup. Vol. 459 ;5W.R. Cr. 80 

_ 4. • — — Illegal convic- 

tion. A conviction based on the testimony of ap- 
provers, uncorroborated as to the identity of the 
accused person, cannot be sustained, and confessions 
of co-prisoners, implicating him, cannot be accepted 
as sufficient corroboration of such testimony. Reg. 
v. Budhu Nanku . . . 1. 1*. R. 1 Bom. 475 

When evidence is 


given by an approver, it is not important to consider 
whether a story told by the accused to him tallies 
with that made to another person. Queen v. 
Nytaram Mytee . . 1 Ind. Jur. 1ST. S. 171 

^ 8. - Direction to Jury. A Ses- 

sions Judge should not permit the evidence of an 
approver who was examined as a witness before the 
committing Magistrate to be laid before the jury 
by whom the prisoners were tried. Anonymous 

4 Mad. Ap. 22 

*7. — — Jn a cage which 

the principal evidence against an accused is the evi- 
dence of an approver, a Sessions Judge should care- 
fully warn the jury of the infirmity which attaches 
to that evidence, and he should also tell them (if the, 
fact be so) that the approver is speaking under the 
influence of an offer of conditional pardon. 

28 W. R. Cr. 19 


3 # Corroboration— D a co i ty. 

Rule as to corroboration of the evidence of an ap- 
prover laid down in case of dacoity under s. 400, 
Penal Code. Queen v. Kalla Chand Doss 

11 W. R. Cr. 21 
9. 


— The corroboration 

of the evidence of an approver should arise from 
other evidence relative to facts which implicate the 
prisoner in the same way as the story of the appro- 
ver does. Queen v. Bykunt Nath Banerjee 

10 W. R. Or. 17 

10. ■ Accomplice of ac- 

cused person . There is no rule of law which pre- 
vents the admission without corroboration of the 
evidence of a witness who says he committed 
breaches of the law with the accused, if the witness 
is not open to the same charge as the accused. In 
the matter of Rojoni Kant For amanick 

13 W. R. Cr. 24 

IB ~ Confessions of co- 

prisoners when others were absent. Exact cor- 
respondence in details of several statements made by 
an approver in the course of a trial is not corrobo- 
rative. evidence such as is ordinarily required to 
make it safe to convict a particular prisoner. Con- 
fessions of prisoners are not, as against their fellow 
prisoners who were not present when the confes- 
sions were made, such corroborative evidence of the 
statement of an approver as would justify the con- 
viction of the other prisoners thereon. Queen - 
Empress v. Bepin Biswas I. In R. 10 Calc. 970 

12. — — Dacoity — Posses- 

sion of stolen property. Criminal Courts dealing 
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APPROVERS — contd. 

with an approver’s evidence in a case where several 
persons are charged should require corroboration of 
his statements in respect of the identity of each of 
the individuals accused. Queen-Empress v. Bam 
Baran , 1 . L. B. 8 All. 306 , Queen-Empress v. Kure, 
Weehly Notes , AIL (1886) 65, and Reg. v. Mul- 
lins, 3 Cox C. C. 526, referred to. A, B, M, R, 
and N were tried together on a charge under s. 460 
of the Penal Code. The principal evidence against 
all of them was that of an approver. Against A , B , 
and M there was the further evidence that they 
produced certain portions of the property stolen on 
the night of the crime from the house where the 
crime was committed. With regard to B, it was 
proved that he was present when B pointed out the 
place where some of the property was dug up, but 
he did not appear to have said anything or given 
any directions about it. Held, with reference to 
A, B and M, that it could not be said that their 
recent possession of part of the stolen property 
so soon after it had been stolen, was not such 
corroboration of the approver’s evidence of their 
participation in the crime as entitled the Court 
to act upon his story in regard to those particular 
persons. Held , that, inasmuch as there was no suffi- 
cient material to warrant the inference of guilty 
•knowledge • on B’s part, and with regard to N no 
property was found with him or produced through 
his instrumentality, both R and N ought to have 
been acquitted. Queen- Empress v. Balded 

I. Ii. R. 8 All. 509 

13. Conditional pardon — With- 

drawal of pardon — Jurisdiction of Magistrate — 
Criminal Procedure Code , 1872, s. 349. A party j 
charged along with others with murder, having had j 
a conditional pardon granted to Mm by the Deputy j 
Magistrate, retracted before the Sessions Judge the j 
'statements’ he 'had made before the Deputy Magis- j 
irate. On being sent back to the Deputy Magis- j 
irate, that officer committed him for trial on a I 
charge :■ of . giving false ' evidence. The Sessions j 
Judge considered that the Deputy Magistrate was | 
bound, under s. 849, Code of Criminal Procedure, j 
to commit on the original charge of murder, and not j 
on that of giving false evidence, and he recommend* j 
ed tha t the order of commitment should be quashed ! 

. and the Deputy Magistrate directed to commit on l 
the charge of murder. The High Court declined i 
to interfere, as there was evidence on the record j 
.•tending . to- support • the charge for giving false j 
evidence, and as s. 340 did not have the effect of ; 
taking away-: from . Magistrates the power to en- j 
tertain a charge of this kind. Queen v. Mullick j 
Jeecjhoo \ . . . 23 W. R. Or. 12 

; 14, -~r-. ■ — Crim inal Proce - j 

dure Code , 1872, s 349 — Withdrawal of par Ion — j 
Procedure. Per Field, J. There is a grave doubt ■ 
whether the deposition of an approver, taken before 
the committing Magistrate, may be used as evidence j 
against his accomplices on their trial before the j 
Sessions Court, the conditional pardon of the ap- j 
prover having been withdrawn. Where a condi- j 
tional pardon granted to an approver is withdrawn 


APPROVERS — could. 

under s. 349 of the Criminal Procedure Code by the* 
Sessions Court, the Judge ought to wait till the 
conclusion of the trial of the accomplices, and then, 
before passing judgment on them, if found guilty,, 
proceed against the approver. In the matter of 
Joyudee Par ama nick . . 7 O, L. E, 88 

15. ----- — Admissibility- Of, 

after withdrawal of pardon. Whether the deposi- 
tions of an approver taken before the committing 
Magistrate may be used in the Sessions Court as 
evidence against accomplices, the approver having 
retracted his former statement and the conditional 
pardon having in consequence been withdrawn. 
See Joyudee Pammaniclc. 7 C. L. It 66. Nanha 
Malla v. Empress . . 13 C. L. R. 326 

10 , Criminal Proce- 

dure Code , 1872, s. 349 — Acquittal of prisoner 

Withdrawal of pardon granted to approver after 
judgment of acquittal — Conviction on trial impro- 
perly originated, power of High Court to set aside. 
At a Sessions trial the Judge, after acquitting the 
prisoner, passed an order withdrawing a pardon 
already granted to an approver, who had given his 
evidence as such approver before the Sessions Court, 
and ordered his commitment. The approver was 
charged, tried, and found guilty. Held, by Mjtter, 
J., that the order withdrawing the pardon and com- 
mitting the approver was contrary to the provisions 
of s. 349 of the Criminal Procedure Code, the words 
“ before judgment has been passed 19 being words in- 
serted in the section 1 o pur a limit to the l line- wit bin 
which the power of withdrawn 1 of 1 ho pa r< 1 < m confer- 
red in the Court of Sessions may be actually exer- 
cised; and that therefore the trial of the approver 
was illegal. The power of directing commit rnents 
conferred upon the Sessions Court "by. s. 849 of ; the" 
Criminal Procedure Code can be exercised only 
before judgment has been passed. Held, by 
Maclean, J., that it is not necessary that the order 
should be made before judgment is passed,' but 
that it must appear to the Judge before ha passes* 
judgment that the conditions of the pardon have- 
not been complied with; and that in the present 
case it was impossible to hold that, because the 
actual order of commitment of the accused was 
written {although in the judgment) after the ac- 
quittal, therefore it did not appear -to the Judge 
before passing judgment that there were grounds 
for his ordtii, hi the matter of the petition 
of No bin Chu.xb:er Banikya, Empress n 

N ORIX Chunder B a X 1 K V.A 

I. L. R. 8 Calc. 560 : 10 C, I*. R* 3&W 

17. - - Criminal proce- 

dure Code, 1882, s. 35s — Tender of pardon to ac- 
complice who has pleaded guilty-- Acchn pi in ~~ 
Evidence — Corroboration. A Court of Session, 
under s. 338 of the Criminal Procedure Code, ten- 
dered a pardon to an accused, person charged, jointly 
with two others for the seme offence, who hud 
pleaded guilty. The tender was accepted, and 
such person was examined as a witness against the 
other' accused. ' HeM f t hat -the tender of pardon was 
not improperly made,- and the evidence of the 
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APPBOlTEBS — contd. 

approver was admissible. Per Duthoit, J. The 
word 4 4 supposed 5 5 in s. 338 must be taken merely 
as intended to exclude the case of a man who has 
actually been convicted of the crime, and not the 
case of a man who, although admitted to be a 
party to the crime, is unconvicted. Queen- 
Empress v. Kallu . . I. Xi. B. 7 All. 100 

18. - — ■ Criminal Proce- 

dure Code , 1872 , a. 849 — Withdrawal of pardon 
granted under s. 849. A pardon granted under 
s. 349 of Act X of 1872 was withdrawn by the 
Sessions Judge before the hearing of the whole of 
the evidence, without proof that the statement 
made by the person pardoned was inconsistent 
except upon most immaterial points, with previous 
statements by him or contradicted by the evidence, 
and before any evidence affecting his veracity had 
been given. Held , that the pardon had been im- 
properly withdrawn. Srinop v. Empress 

12 C. L. B. 220 

19 . ^ — Tender of pardon, effect 

Of— Criminal Procedure Code , , ss. 337, 339— 
Accomplice— Subsequent trial of accomplice for 
connected offences. A prisoner charged before a 
Magistrate at Benares with offences punishable 
under ss. 471, 472, and 474 of the Penal Code made j 
a confession to the Magistrate in respect of those 
offences. He was then sent in custody to Calcutta, 
and was there, together with other persons, charged 
before a Magistrate with off ences punishable under 
ss. 467, 473, and 475. The conduct to which these 
charges related was closely connected and mixed, up 
with that to which the charges first- mentioned had 
reference. Under s. 337 of the Criminal Procedure j 
Code, the Magistrate at Calcutta tendered a pardon 
to the prisoner upon the conditions specified, in that 
section, and the prisoner accepted the pardon, and 
gave evidence for the prosecution. The Magistrate 
held that this evidence was not sufficiently corro- 
borated, and accordingly discharged all the accused, 
but the pardon was not withdrawn, and there was 
nothing to show that the Magistrate was dissatisfied 
with the prisoner’s statements or considered that he 
had not complied with the conditions on which the 
pardon was tendered. Subsequently the prisoner 
was committed by the Magistrate of Benares for 
trial before the Court of Sessions upon the charges 
under ss. 47.1, 472, and 474 of the Penal Code. He 
pleaded not guilty, but did not in terms plead the 
pardon as a bar to the trial, though he made some 
reference to the subject ; and the Sessions Judge 
having made a brief inquiry as to the proceedings at 
Calcutta, came fco the conclusion that there was no 
sufficient proof of any conditional pardon, and con- 
victed and sentenced the accused. Held, that by 
the terms of the conditional pardon granted to the 
accused by the Calcutta Magistrate, the conditions 
of which were satisfied, as was shown by its never 
having been withdrawn, the accused was protected 
from trial at Benares in respect of the offences under 
ss. 471, 472, and 474, and was not liable to be pro- 
ceeded against in respect of them, and that the trial 
and conviction were, therefore, illegal. Although 


APPBOVEBS — contd. 

s. 337 of the Criminal Procedure Code does not in. 
terms cover a case where a Magistrate holding a 
preliminary inquiry for committal against several- 
persons tenders a conditional pardon to one of them, 
examines him as a witness, and subsequently dis- 
charges all the accused for want of a primd facie 
case against them, the words 4 ‘every person accept- 
ing a tender under this section shall be examined 
as a witness in the case’ ’ mean that for all purposes 
(subject to failure to satisfy the conditions of the 
pardon as provided for by s. 339) such a person 
ceases to be triable for the offence or offences under 
inquiry or (with reference to s. 339) for “any other 
offence of which he appears to have been guilty in 
connection with the same matter,” while making 
4 4 a full and true disclosure of the whole of the cir- 
cumstances within his knowledge relative to the 
offences” directly under inquiry. The words last 
quoted refer to the importance, when a pardon is 
tendered, of encouraging the approver to give the' 
fullest details, so that points may be found in his 
evidence which may be capable of corroboration. 
The question of how far the pardon protects him, 
and what portion of it should not protect him, ought 
not to be treated in a narrow spirit. Queen- 
Empress v . Ganga Ckaban . X. Xi. B , 11 All. 79 

20. Trial of persons whose 

pardon has been cancelled — Conditional par- 
don granted and afterwards cancelled — Criminal 
Procedure Code , s. 339. It is unfair to put an 
approver, whose conditional pardon has been can- 
celled on trial, along with other prisoners, in the 
course of whose trial such approver has given evi- 
dence. Queen-Empress v. Rama Tevan 

I. L. B. 15 Mad. 852. 

21. Pardon tendered 

and afterwards withdrawn — Criminal Procedure 
Code , ss. 338 , 339. An accused person to whom a 
tender of pardon has been made, and who has given 
evidence under that pardon against persons who 
were co-accused with him, should not, if such pardon 
is withdrawn, he put back into the clock and tried 
as if he had never received a tender of pardon, but 
his trial should be separate from, and subsequent to, 
that of the persons co-accused with him. Queen- 
Empress v. Mulua . . I. Xi. B. 14 All. 502 

Queen- Empress v. Sudra I. X». B. 14 All. 330 

■ 22. — — Criminal Proce- 

dure Code ( Act V of 1898), s. 337— Pardon ten- 
dered to one of the accused — Approver— Trial of 
approver for non-fulfilment of the condition on which 
pardon was offered. No action can be taken 
against a person who has accepted a pardon for 
breach of the condition on which the pardon was 
tendered until after the case in the Court of Session . 
has been finished, and then his trial should be com- 
menced de novo . Queen-Empress v. Bhau 

I. Ij. B. 23 Bom. 493 

23. — Evidence of. The evidence of an accused 
person who has confessed, and has been admitted 
or is likely to be admitted as an approver and who 
has been detained in police-custody up till the- 
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time of trial, is open to the greatest suspicion that 
the police have arranged his statements so as 
to fit in which any evidence that they may have 
obtained elsewhere. Case in which the High Court 
.acquitted a person who had been convicted by the 
lower Court of dacoity on the evidence of an ap- 
prover who had been in police-custody up till the 
time of trial, and where other evidence corroborat- 
ing the same was found to be too weak to support 
a conviction. Amur Khan v. King- Emperor 
(1902) . . . 7 0.W.3ST, 457 
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' destruction of landmarks erected by 

See Landmarks. 

I. L. R. 30 Gale, 1084 

— enhancement of rent by— 

See Bengal Tenancy Act, s. 80. 

— reference to— 6 °* W ‘ ^ 614 

See Compromise— Compromise op Suits 
under Civil Procedure Code. 

I. L. R. 20 Bom. 304 
See Contract . I. L. R. 36 Calc. 736 
See Evidence — Parol Evidence — Vary- 
ing or contradicting written in- 
struments . I. Xi. R. 21 Bom. 335 
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Guardians . I. L. R. 19 Qale. 334 
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See Contract Act. s. 28. 

I. Xi. R. 1 Calc. 42, 466 
See Specific Relief Act, s. 21. 
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— withdrawal of suit after— 

See Withdrawal of Suit. 

7 C. W. N. 186 

1. ARBITRATION UNDER SPECIAL ACTS 
AND REGULATIONS. 

(a) Act VI of 1857. 

1. — Act VI of 1857 — Land acquisi- 

twn Appointment of third arbUrator-~Non-aU 
tendance of umpue- Waiver. Where one of two ar- 
bitrators, appointed under s. 10 of Act VI of 1857 
l 7 11iT and - a ! S ° verball y etherized to eo-arbi- 

t W tn P °vf a f rfain P ° rson as tiird arbitrator, 
and the co-aibitrator wrote to the proposed third 

oofntf d t01 ' o nf °; r ; mln ^u im tllat he had bee “ so an- 
pointed. bemhle : That there was a good appoint- 
ment by writing ’ ’ of the third arbftratoAvithin 
tho meaning °f s . 12 of Act VI of 1857. Where a 
* bl f d arbitrator appointed under s. 12 of Act VI of 
lbo7, considering that his services were required 
the r fiL aS an u m P lre > 1 though he had due notice of 
fu wff ™ eetm % ne glected to attend that or any 
ao StT tog8 ,° f the arbitrators and took 
no part m the making of the award: Held 
that such non-attendance of the third arbitrator 
did not render the award a nullity, but was oniv a 
ground for setting it aside on the ground of irre'- 

VI of 1857^tr ere T ° ffic p appointed under Act 
I , °,„ i °“' t0 conduct arbitration proceedings on 
behalf of Government, attended the first two meet 

thfarhito' t arbltrator ® and did not object to two of 
the arbitrators proceeding with the reference in the 
absence of the third arbitrator, and did not attend 
the subsequent meetings of the arbitrators- It 
was held that the Government had thereby waived 
them right to insist on the non-attendance of the 


-contd. 


ARBITRATIONT- 

1. ARBITRATION UNDER SPECIAL ACTS' 
AND REGULATIONS — centd. 

(a) Act VI of 1857— concld. 

^ Mb f ator § r °und for setting aside the 
wopwf; Hoemasji Wadia v. The Secre- 
tary of otate for India . . 9 Bom. 177' 

Judgment 's 'of ~aibUrators ~separaUly 
separately recorded opinions, on different TG „c r 
arbitrators (appointed, und’ei Ac V ™ ^ °J 
assess the value of land taken for a public p„ r foseV 
who have never met or consulted togethei do not 
constitute an award under the Act. An award to 

arbi>ators m up to°tb’ a 7t tll f ^ judgment of the 
aroirratois up to the latest period Drevirmc in 

execution of the award. Eatma B BsTl crr 

lectob of Subat . . 8bZ.AC70 


irregulanfy~WeU in mill compound— Manufac- 

June 18f« a n 0 KrTT nt notificati on of the 3rd of 
2® 186 -} Published m the Gazette, it was de- 
clarer, under the provisions of Act VI of 1 857 that n 
certain stop of land passing by the mill of the de 
fondants was required for a public purpose —the 

nl 3nf y ’ R B f? da and Central India Railway,— a 
plan of which land was to be seen in the Collector’s 
office. On the 4th of November following the 
secretary of the defendants’ company Vetoed a 
notice signed by the Collector reouiririo' +hf “ 
of the mill to call at the Collectors office to sWy 
Lis acceptance or otherwise of the compensation 
for the land required. The secretary went t<fthe 
Collector s office, and there saw a plan, from which 
id appeared that an adjoining well from which "tin* 

ended to he taken, buo no compensation for the 

the 4tb Nov re<3 r red Wa !- theu a « reed upon. On 
the ^8th November a notice signed by the Collec- 
tor was served on the defendants, stating that he 
had appointed an arbitrator on behalf of Govern- 
men., and requiring the defendants to appoint an 
arbitrator a so ; the defendants in reply stated that 
tW 4 a f ' ead y /PPointed an arbitrator! Bdf 
that the defendants had, by appointing their arbil 
tiator to determine the compensation for the land 
required, waived any irregularity in the prev-'cus 
proceedings, and precluded themselves from chto 

tXn t, though uo proceedings were 

taken in the arbitration for nearly twelve months 
ubsequently, and the defendants had shortly be 
“ade sucb a claim Khae 

SHEW! NaSARVANJI 11. SECRETARY OF STATE FOE 

IA • • • -5 Bom. O. C. 07 

(5) Act X of 1859 and 1877. 


Qute: Whethef Ac? X of S em^et a 

aSl: as.* .* 
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ARBITRATION — contd. 

1. ARBITRATION UNDER SPECIAL ACTS 
AND REGULATION S — contd. 

(b) Act X of 1859 and 1877 — concld. 

5. — Civil Procedure 

Code ( Act X of 1877), Chap . XXXVII— Kabuliat, 
suit for. Notwithstanding that Chapter XXXVII 
•of Act X of 1877 in reference to arbitration does not 
refer specially to suits brought under Act X of 1859, 
yet if both parties to a suit for a kabuliat brought 
under the latter Act agree to refer the matters in 
dispute between them to certain arbitrators named 
by them, and file a joint petition in the Court of the 
Deputy Collector, stating that they had so agreed, 
and praying that the case may be referred to such 
arbitrators, neither of them will be afterwards at 
liberty to object, to a decree made, embodying the 
award of the arbitrators on the ground that the 
reference to arbitration was irregular, and not 
warranted by any of the provisions of Act X of 
1877. When a case has been so referred, the 
arbitrators are at liberty to determine what ap- 
pears to them to be a fair and equitable rate of rent, 
and, notwithstanding the amount so found is less 
than that demanded by the plaintiff in his plaint, 
the Court out of which the reference issued is not 
at liberty on that ground to dismiss the suit, but is 
bound to order the defendant (with the alternative 
of eviction) to execute a kabuliat in favour of the j 
plaintiff, engaging himself' to pay rent to the plaint- I 
iff at the rate determined by the arbitrators to be j 
fair and equitable. Khemna Gowala v. Budoloo 
Khan . I. L. R. 6 Calc. 251 : 7 C. L. R. 92 .| 


(c) Act XX of 1863. 

0 Act XX of 1883, s. 16 — Poicer j 

to refer suit to arbitration — Suit for dismissal of mem - j 
hers of Devastanam committee— Validity of * award . 
Where a suit for dismissal of the members of a de- ; 
vastanam committee and damages was referred j 
under Act XX of 1863, s. 16, to arbitrators who j 
passed an award dismissing them as prayed and I 
decreeing a portion of the damages claimed with j 
interest : — Held, that the Court had power to refer j 
the matter to the arbitrators, and the arbitrators j 
had power to decide it and to award damages with j 
interest, provided the amount, inclusive of interest, j 
did not exceed the amount claimed in the plaint, j 
Peeumal Naik v. Saminatha Pillai 

I. li. R. 19 Mad. 488 j 

: ^;v Av A ■ ■■ . — — — Award — Decision j 

by majority without such provision in the i award . | 
Plaintiff brought this suit to obtain a decree dismiss- j 
ing defendants, committee and manager of a cer- | 
tain pagoda, from their offices on the ground of j 
malversation. The Court made an order expressed 
to be by consent of the parties concerned, and in 
•exercise, of the Court’s discretionary power under 
s. 16 of Act XX of 1863, referring the matters 
in, difference to three arbitrators for final deter- 
mination, the said arbitrators ‘ 1 to make their award 
in writing and submit the same” within a certain 


ARBITRATION — contd. 

1. ARBITRATION UNDER SPECIAL ACTS 
AND REGULATIONS — contd. 

(c) Act XX of 1863 —concld. 

— — — s. 16— concld. 

! period. Each arbitrator delivered a separate 
award in writing, two arbitrators finding for the 
plaintiff. The Civil Judge made a decree in ac- 
cordance with the award of the majority of the 
arbitrators. The first defendant appealed on the 
grounds (i) that he had not consented to the arbi- 
tration, and (ii) that there being no provision in 
the order of reference to the effect that the finding 
of a majority of the arbitrators should prevail, 
there was no valid award. Held , that in this case 
the order of the Judge was valid without the assent 
of the persons to be bound ; that he might, when 
he made the order, have inserted as a provision 
that the decision of the majority should be that 
of the body ; and that there was no reason why his 
ratification of that mode of decision, wholly within 
his discretion, should not be equivalent to a previous 
command. Remedy Kanuga Rama y a Gaundan 
v. Ramaswami Ambalam . , 7 Mad. 173 

8 . Case referred to 

arbitration under s. 16 of Act XX of 1S63 in which 
it was held that that Act did not apply, and that the 
award and decree made thereon were illegal and 
void. Pro tap Chandra Misser v . Brojonath 
Misser . . . 1. 1*. R. 19 Calc. 275 

(d) Bombay Regulation VII of 1827. 

9 . Bom. Reg. VII of 1827— 

Award, validity of. Where an award was held to 
be bad on the ground that the deed of submission to 
arbitration did not contain all the conditions re- 
quired by the law (Bombay Regulation, VII of 
IS27), as it made no provision as to the “ time 
within which the award was to be given:” Held , 
that the parol consent of the parties to the deed of 
submission before the arbitrator to waive such 
omission will not cure the defect. Nusseewanjbb 
Pestoxjee v. Mynoodeen Khan 

6 Moo. I. A. 134: 

(e) Dekkhan Agriculturists’ Relief Act, 
1879. 

10 . — Dekkhan Agriculturists* 

Relief Act (XVII of 1879), s. 47 —Code of 
Civil Procedure ( XIV of 1882), s. 525 — Construc- 
tion — Conciliator's certificate. Where a matter has 
been referred to arbitration, without the interven- 
tion of a Court of Justice, by parties one of whom is 
an agriculturist, and an award has been made there- 
on, any person interested in the a ward may, with- 
out obtaining the conciliator’s certificate, apply, for 
the filing of the award under s. 525 of the Code of 
Civil Procedure, the provisions . of 'which , are .not 
superseded by s. 4-7 of the Dekkhan Agriculturists’ 
Relief Act, 1879, Gangabhar Sakharam v. 
Mahadu Santaji * I, li, R. 8 Bom, 20 
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ARBITRATION" — con/d. 

*• ARBITRATION under special acts 
AND REGULATIONS — contd. 

(e) Dekkhan Agriculturists’ Relief Act 
1879 — conoid. ' 

Civil Procedure Code, 1882, ss. 518-521 and Jfc 1 
Power to file private award to which agriculturist 
debtors are parties. A Civil Court can file a private 

tX™,+ t0 r Vh +- h a g noulturist debtors are parties 
without adjusting the accounts under the Dekkhan 
Agriculturists Relief Act. Gangadhar v. Mahadu, 
I. L. R. 8 Lom. 20, followed. Mohan v. Tukakam 

I. L. R. 21 Bom. 63 


ARBITRATION- 


(/) N.-W. P. Rent Act, 1873. 

otTRTli rTT 5/' W ’ P - Rent Act (XVIII 
Underthe general law, parties to suits 
maj, if they are so minded, before issue joined, refer 
the matters in dispute between them to arbitration 

Act XVITT of U ?« 7 f n d ’ With the leave of the Court. 
Act XVIII of 1873 does not prohibit the parties to 

the suits mentioned therein from referring the 
matters m dispute between them in such suits to 
und^hT-A fhere, therefore, the parfes to a sffit 
under that Act agreed to refer the matters in dis- 
pute between them to arbitration, after issues had 
been framed and evidence recorded, and applied 
sanet “» such reference :-*Held 
S.wf+’ J ’’ dlsse “ tm S)> that the Court was com- 
jetent to grant such sanction, and on receiving 

DupoTuI ° act on k " Gosha1 * 

Duesa Devi . . 1 . L. R. 2 All. 119 

(g) N.-W. P. Land Revenue Act, 1873. 

a 3?' mv TT- ^ * •^ jan< ^ Revenue 

Airf 1873), S. 221 — Civil Procedure 

ipZt’Jt 5 y--^ mrd delivered after expiration of 
time allowed by Court. The principle of the rulino 
of the Privy Council in Ear Narain Singh v! 
Uiaudhram Bhagivant Kuar , I. L R. IS All 300 : 

\ ."T’ 4 -- 7^' 52,18 applicable also to 

arbitrations under s. 221 of Act NIX of 1873 
Gaum &HANKAB V. BaBBAN LaL ^ ‘ “ ' 

I. L. R. 14 All. 347 

— — gg 222 to 23 1 

Award by one arbitrator only — Effect of suck 

amd of the decision of the Settlement Officer thereon 
Ihe provisions of ss. 222 to 231 of Act XIX of 
1873 contemplate that the award therein dealt with 
shouid be an award made by more Sates ^ 
deli’vr therefore, a Settlement Officer had 
Sit deciSi0n ™ der s. 230 upon what pur- 
an award by one arbitrator only, it 
there n n il SU ^o-called *w«d and the decision 

vent th f th ?* Settl ? m f“ t 0ffioer would not pre- 
cnt the matters dealt with therein bein« re- 

Smgh d Wctf-lT 1 **?*' in an Singh v " M <*ktdeo 
bmgh, \\eedy holes. All. (1886) 180, distin- 
guished. I ABSIDH EaI V. RaJI NaIN Rai 

I. L. R. 18 All. 172 


1. ARBITRATION UNDER SPECIAL ACTS 

AND REGULATIONS — concl7 

(■ 9 ) N ‘ W ' P ; Land Revenue Act, 1873— concld. 

, 1 fe~ % el !f° us Endowment Act (XX of 1863 ) 

! 1Q ~Euit_ for the removal of trustee— Reference 

of the^ReP^ '° 7 U a ' ator ~ L ^aUiy. Under s. 16 
of the Religious Endowments Act, a Court mav 

refer any -matter in difference in the suit fordecidon 

I rrfe^th? whor"’ bU t ** it n °* ° pen t0 the Court t0 
reter the whole suit. Kakedla Vijayabiohava 

: PeEUMALAYYA NaIDU V. VeMAVARAPU SlTjr ™ 

AYYA ( 1 Q/l 9 \ -r v U ~1TABAM- 

i ayya (1902 ) . . . I. L. R. 26 Mad. 361 

2. REFERENCE OR SUBMISSION TO 4RBT 

T RATI ON. 

I. _ — power of Court to refer 

Remand under Civil Procedure Code, s. 566 Z 
trial of issues— Reference by first Court of whole 
Tward t mWn ~^ efmal °f arbitrator l aa- 

remaining arbitrators— Illegality of 
I award— Civil Procedure Code, s. 510. A Court Ji 
first instance to which issued have beet tem tted 
i “tt 566 of the Civil Procedure Code by the Ap^ 
pellate Court, has only jurisdiction to try the issues 
i emitted and is functus officio in other respects' and 
cannot make a reference of the case to aibitrahVm 
which is only within the jurisdiction of the Appel’ 

22 W°R 207° 77 7f ^ & 7 V ’ Si ^7l7r, 

cIano referred t0 ‘ P-M u PAKm 

’ ‘ • I. L. R. 7 All. 523 

Civil Procedure Code, ^5^ s7]7i7—Jtod V ~~{ 
reference to arbitration. Ss. 312 and 3‘>5 nt ff °J 
of Civil Procedure (VIII of 1859^^1^^ 
were not intended to be restrictive m exeltit 
Parties who are sui juris are competent 

I C fT , t0 any a S ree ment as to the settlement 

tts *rr i7¥£ 

Wltte^r^Trt “ atte 5 S for arbitration. 

to refer to arbitratiom'they c-L refer suohmarters 
or any of such mattei-s as are in difference between 

arc 1= 

■j -^•§i‘G©iD.6iit to refer 1 fntnva 

differences to arbit-ratim-. »r • luraie 

:> T4 

A general agreement to refer future differenced 

dmfeode (IrtXW^ 1882? °LT ° hdl T Pr ° ce - 
under that Uon^ThVstt^ “oTctfS 
to cases m winch a dispute actually existing at date 
of agreement is agreed to be referred to aibitrat on 
But the agreement must name the arbitrator nr 

the'frt 601,8 ’ and . an agreement which provides for 
the future appointment or election of arbitrator 
does not fall within the section. The effect of the 
last clause of s. 523 is to give the vaJelh Z?X „ 
foment power to nominate the arbitrator even 

by “he Court 6 I®’" 66 ' 1 t &t h ° Sha11 Wnted 
y Coult - In suo]l oases the Court must 
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appoint their nominee. Fazulbhoy Mehrali 
Chinoy v . Bombay and Persia Steam Navigation 
Company . . . . I. X. R. 20 Bom. 232 

5. Reference by executor to 

arbitration — Application for probate — Opposi- 
tion by caveator — • Effect of award — Jurisdiction 
of Testamentary Court to decide question of award 
— -Power of executor to refer question of execution 
of ' will to arbitration. Any dispute (for instance, 
as to the due execution of a will) in a suit on the 
testamentary side of the High Court can be referred 
to arbitration, and the Court will recognize such 
reference and the award made in it. An executor 
having propounded a will applied for probate, a 
caveat was filed denying the execution of the 
alleged will, and the matter was duly registered 
as a suit. The executor and the eaveatrix sub- 
sequently referred “ the dispute ” to arbitration, 
and an award was made that the alleged will had ) 
not been executed. The executor nevertheless I 
subsequently continued the suit. At the hearing j 
the eaveatrix pleaded the award, and contended j 
that it was binding on the plaintiff (executor). ! 
The plaintiff (executor) contended that the Court j 
as a Court of Probate had no jurisdiction t > try any j 
question as to the award, but was limited only to i 
the question of the execution of the will. Held, j 
per Candy, J., that the Court had jurisdiction to j 
determine the question as to the award. Held, j 
also, that the award was binding on the executor. 
Ghellabhai Atmaram v. Nandubai 

I. la. R. 20 Bom. 238 

In the same ease on appeal. Semble : (Faekan, i 
C.J., and Strachey, J.) An executor, against j 
whose application for probate a caveat has been j 
entered, cannot submit to arbitration the question I 
whether the will propounded by him was duly exe- j 
euted by the deceased. Ghellabhai Atmaram v. \ 

.■ '.Nandubai . . . .1. X. R. 21 Bom. 835 

0. Application for reference 

— Parlies to application — Act VIII of 1855, s. 318, 1 
An application for arbitration* as provided by j 
s. 313 of Act VIII of 1859, mi st be made by all j 
the parties who are materially interested, otherwise ! 
it is liable to be declared invalid by the Court and 
to be set aside. Baikanthanath Chatter jee j 
v. Naziruddix 

1 B. Xu R. S. N. 11: 10 W. R. 171 

* Mode of appli- \ 

cation. The application for a reference to arbitra- j 
tion must be made in Court by an instrument in 
writing by the parties in person, or their pleaders ; 
specially authorized in that behalf. Bhrigoo Roy J 
v. Bhagruth Upadhya W. R. 3864, Act X, 41 
Gazee v. Hamid Buksh . . 10 W. R. 180 j 

8. -— Power of partner to bind 

the firm by reference to arbitration in ab- 
sence of special authority —Spec ific Belief Act , j 
s . 21. One partner, though entitled to bring a suit j 
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on behalf of the firm of which he is a member to 
recover a debt due to the firm, has no" power, in the 
absence of special authority, to bind the firm by 
submission to arbitration of the claim so brought. 
Stead v. Salt , 3 Bing. 101, and Sirangfard v. Green , 
2 Mad. 228, referred to. Ram Bharose v. Ivallu 
Mal .... I. X. R. 22 All. 135 

9 , Absent plaintiff— Special 

authority. An application for arbitration on be- 
half of an absent plaintiff is not allowable without 
special authority. Goor Chunder Puteetundo 
v. Joogul Chunder alias Shama Churn Giiose 

1 W. R. 80 

10. Unauthorised reference— 

Civil Procedure Code, 1859, s. 313— Mooht ears 
without special authority. Where reference to arbi- 
tration was made by mooktears of the parties with- 
out holding special authority for that purpose as 
provided by law (s. 313, Act VIII of 1859) from 

i their clients respectively : Held , that such reference 
j to arbitration was unauthorized and illegal, and 
not sufficient to remove the bar of 1 invitation. 

| Shunker v. Hue Narain . 1 Agra Rev. 48 

; Ram Persiiad v. Nazeee Hossein 

1 A gra Rev. 63 

XL - Application made during 

hearing — Civil Procedure Code , 1859, s. 318. 

When an application for reference to arbitration is 
made in open Court at or during the final hearing 
of a suit, in the presence of all parties, and they 
consent thereto, a written authority, such as that 
referred to in s. 313 of Act VIII of 3859, seems 
not to be required. Aicber Beg v. Bunda Alt 

2 N. W. 419 

Jeyasankira Devi v. Nagan.na.da Devi 

1 Mad. 103 : 1 Ind. Jur. O. 8. 13 6 

IS. - Submission in writing— 

Civil Procedure Code, 1859 s. 320. &. 326 of the 
Civil Procedure Code made all submission to arbi- 
tration by an instrument in writing practically a 
rule of Court. Pestonjee Nuserwanjek * v. 
Manockjee & Co. . . 1 Ind. Jur. N. S. 89 

13 # - — - Order of re- 

ference to .arbitration— -Civil Procedure Code (Act 
XIV of 18.82), s. 593 — Jurisdiction — Absence of 
written authority to refer practice. By a Judge’s 
order consented to by the plaintiff and defendant, 
this suit was referred to arbitration on the 13tii 
December 1898, . In the following. January and 
February two meetings were held before the arbi- 
trator which were attended by the defendant and 
the managing clerk of his then attorney, and he 
took an active part in the proceedings. Subse- 
quently the defendant changed his attorney, and 
declined to proceed with the arbitration, contend- 
ing that the order of reference was illegal, inasmuch 
as no special authority in writing was given by 
the parties to their attorneys to obtain the order, 
as required by s. 506 of the Civil Procedure Code. 
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He took out a summons to set aside the order. 
Held (dismissing the summons), that the absence of 
a written authority did not invalidate the order of 
reference, Luxtjmibai v. Widina Cassum 

I. L. R. 28 Bom. 629 


14. 


Code of Civil 
506 and 578 


Procedure ( Act XIV of 1882), 

—Reference to arbitration , not by a written petition, 
hut by consent of parties — Whether an award passed 
on such reference ab initio void — Irregularity not 
affecting the merits of the case or the jurisdiction of 
the Court. The second paragraph of s. 506 of the 
Civil Procedure Code, which says that every appli- 
cation for an order of reference shall be made in 
Writing, is directory only ; therefore in a case where 
both parties consented to a reference to arbitration 
and where the order of reference was made by 
the Court in the presence of their counsel or ad- 
vocates, but not upon a written application, such a 
reference is not a nullity, as it is merely an irre- 
gularity not affecting the merits of the case or the 
jurisdiction of the Court, Shama Sundram Iyer 
v. Abdul Latxf . .XL. R. 27 Calc. 61 

4 C. W. N. 92 


15. 


Ineffectual reference — Re- 


fusal of arbitrator to act — Act VIII of 1859 , ss. 
3 19 and 326. Where parties had executed a deed 
agreeing to refer all matters in dispute to the arbi- 
tration of three persons, and one of the arbitrators 
refused to continue to act, and the other two con- 
sequently refused to proceed with the reference, the 
Court refused to order the agreement to be filed in 
Court, Brooke v. Subdial IS B. L. R. Ap. 18 


16 . 


Want of express 


conse7il The Judge intimated that he should refer 
the suit to arbitration, and allowed a certain time to 
the parties to object to that course. No objection 
was made within such time, and thereupon the 
Judge referred the cause to arbitrators named by 
him. After the day fixed, the defendants objected. 
Held, that the reference was not warranted, there 
having been no express consent by the parties. 
Degumbur Chatterjee v. Ram Prea Debea 

Marsh. 517 : 2 Hay 588 

17. — Refusal to consent to arbi- 

tration — Presumption . Nothing which passes be- 
tween the parties to a suit in any attempt at arbi- 
tration or compromise should be allowed to effect 
the slightest prejudice to the merits of their case as 
it eventually comes to be tried before the Court. 
No presumption can be raised against a party to a 
suit from his refusal to withdraw from the deter- 
mination and submit to arbitration. Mohabeer 
Singh v. Dhujjoo Singh . 20 W, R. 172 


18. 


Jurisdiction of 


Court over arbitrators — Civil Procedure Code (Act 
'XIV of 1882), ss . 508 , 516. When a Court has 
referred a suit to arbitration, it has jurisdiction over 
the arbitrators to compel them to give up documents 
filed before them as exhibits during the course of 
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the arbitration, and to return the original records of 
the suit which may have been handed to them. 
Such jurisdiction can be exercised by an application 
made in the suit on notice to the arbitrators. 
Nursing Chunder Dawn v. Nuffur Chunder 
Dutt .... X X«. R. 17 Calc. 882 
19. — Agreement to refer — Civil Procedure 
Code ( Act XIV of 1882), ss. 375 , 462, 525— Agree- 
’ ment to refer to arbitration during pendency of 
\ suit — No order of reference made by Court — Power 
, to give effect to agreement in the suit. During the 
pendency of a suit for partition between members 
of an undivided Hindu family, the division of the 
properties was referred by the parties to arbitrators, 
and an adjournment was granted by the Court 
to enable an award to be made. An order of 
; reference was not, however, asked for, or made by 
the Court. An award was made, whereupon 
j plaintiffs requested that it should be filed and that 
a decree might be passed in its terms. Defendants 
objected to the filing of the award. On the ques- 
! tion whether the award could be given effect to in 
I the suit : Held , that the agreement to refer to 
arbitration had not been lawfully entered into, as 
; the submission related to the rights of minors, who 
were parties to the suit, and leave of the Court had 
: not been obtained under s. 462 of the Code of Civil 
Procedure, either before the submission to arbitra- 
tion or after the award ; and that the adjustment 
was in consequence not binding on the minors, nor 
(regard being had to the nature cf the suit) on the 
major members of the family. The effect of the 
submission was to take away from the Court the 
power of adjudicating upon the rights of the minors, 
and to leave such adjudicat ion to a private tribunal. 
Such an agreement fell within s. 462 of the Code of 
Civil Procedure. Semble : that assuming the 
award to be but the completion of an agreement law- 
fully entered into by the parties, and that such 
agreement, plus the award, affected the rights of 
' the parties in the pending suit, it could only do so< 

! as an agreement, adjusting the suit ; and as such 
could be recorded and acted upon under s. 375 of 
the Code of Civil Procedure. Quaere : Whether an. 
award filed under s. 525 of the Code of Civil Pro- 
cedure, and obtained under similar circumstances, 
would be invalid ? Lakshmana Chetti v. Ght.n- 
nathambi Chetti (1900) . I. X. R. 24 Mad. 326 

20. — — — — - — Civil Procedure Code 

( Act XIV of 1882), s. 375 , Ch. XXX VII , ss. 506 and 
523— Agreement to refer io arbitration — Adjust- 
ment ■ of suit ” within the meaning of s. 375 — Agree- 
ment not in writing — Agreement io refer pending 
suit. Upon the petition of a party to an agreement, 
to refer to arbitration matter in dispute in the suit, 
it is not competent for the Court to decree under 
s. 375 s< that the said agreement to refer to arbitra- 
tion be recorded, and that, in terms of the said 
agreement, the suit be referred to the arbitrator, 
with all such powers and authorities as are vested 
in arbitrators under the provisions of the Code 
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of "Civil Procedure, and the said arbitration be 
finished within six months from the date of the 
completion and filing of the decree. 5 1 This order 
i s of the nature of an order under Ch. XXXVII of 
the Civil Procedure Code, but, where such agree- 
ment to refer to arbitration is not in writing, 
neither s. 506 nor s. 523 of the Code of Civil Pro- 
cedure applies. Further, s. 523 does not apply to 
an agreement to refer where there is a pending suit. 
Ghulam Khan v. Muhammad Hassan, _ 6 C. 
If. N. 226, referred to. Harivalah Das KalUandas 
v. Vttam Ohand Manick Ghand , I. L. K. 

4 Bom. 1 , dissented from. Per Maclean, C. J. 
Merely an agreement to refer to arbitration is not 

an adjustment of the suit within the meaning of s. 

375 of the Code. Pragdas Sagurmall v. Girdhardas 
Mathuradas , I. L. R. 26 Bom. 76, distinguished. 
Per Hill and Stevens, JJ. Quaere: whether an 
agreement to refer to arbitration would under no 
circumstances be an adjustment of a suit such as 
is contemplated by s. 375, Civil Procedure Code. 
Fakir CHand Dev t>. Tincowri Dry 

7 C. w . JM . loU 

21. Appeal — Award — Appeal from decree based 
on an award — Civil Procedure Code, s. 506 — “All the 
parties to the suit Held, that the words “all the 
parties to a suit, 5 5 in s. 506 of the Code of Civil 
Procedure, refer to the succeeding words of the 
same section “any matter in difference between 
them in the suit, 55 and would not necessarily in- 
clude parties who never put in any appearance 
in the Court, and between whom and any of the 
parties to the submission there was not in fact any 
matter in difference in the suit. Deo Nandan v. 
Bhirgit lied, All. Weekly Notes (1887), 215, referred 
to. Pitam Mal v. Sadiq Alt (1898) 

I, L. B. 24 All. 229 

22. Application— Award — Acquiescence — How 
far a defendant , not a party to an application for 
reference to arbitration , is hound by his conduct . 
In a suit brought by the plaintiffs for recovery of 
possession of certain immovable property on a 
declaration of title thereto, a reference was made 
to arbitration. One of the defendants (defendant 
No. 2) did not join in the reference, and did not take 
any part in the proceedings before the arbitrators, 
although it appeared that he, in obedience to a 
summons which was issued at the instance of an- 
other defendant, sent his servant to produce a docu- 
ment before the arbitrators. An objection was 
now taken by defendant No. 2 that he was not 
bound by the award. Held, that it was so, and 
that the conduct of defendant No. 2 was not such 
that it could be said that he was bound by the 
award by reason of acquiescence. Beni Mad hub 
Hitter v. Prbonath Manual ( 1900) 

1. 1*. B. 2& Calc. 803 ; s. c. 5 C, W. NT. 268 


23. 


Civil Procedure 


Code (Ad XIV of 1882), s. 506 — Reference to arbitra- 
tion— Application by pleader not specially authorised. 
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Where a pleader, who made the application . for 
reference to arbitration, was not specially authorized 
to make such application as is required by s. 506, 
Civil Procedure Code, and there was nothing to 
show that the reference to arbitration was ac- 
quiesced in by the subsequent conduct of the party : 
Held, that the reference to arbitration was not valid. 
Saturjit Perlap Bahadoor Sahi v. ’ Didhin Golaib 
Koer, 1. L. R. 24 Calc., 469 distinguished. Sheo 
Das Mtsser v. Birj Nandon Pershad (1902) 

7 C. W. 343 

24. — Reference by manager of joint Hindu 

family — Hindu law — Joint Hindu family — Power 
of manager to refer a dispute to arbitration — Award — 
— M inors bound by the award. A manager of a 
joint Hindu family, even when he is not the father, 
has the power to bind the family by a reference of a 
dispute, with any outsider, regarding any family 
property, to arbitration, provided such reference 
be for the benefit of the family. Minors in the 
family are bound by the reference, and conse- 
quently by the award made upon it. Balaji 
Narayan Gokhale v. Nana bin Babaji Ghatge 
(1903) . . . X. Xj. B. 27 Bom, 287 

25 Civil Procedure Code, s . 506— Arbitration— 

—Application for reference signed by pleader holding 
a defective mkalatnamah . An application under s. 
506 of the Code of Civil Procedure for a reference 
to arbitration was made by the parties to a pending 
suit. This application was: signed on behalf of the 
defendants by some of the .-defendants . personally,, 
and on behalf of the others by a pleader. Ifc ap- 
peared, however, that the pleader’s vakalatnamak 
has not been signed by one of the defendants on 
whose behalf the pleader had signed. Held, that 
in the absence of any circumstance to estop the 
defendant who had not signed from objecting to 
the reference, the reference to arbitration and. all 
subsequent proceedings founded thereupon were 
invalid. Pitam Mal v. Sadig AH, I. L . R. 24 -All. 
229 , distinguished. Kadhtt Singh v . Balj.it 
Singh (1907) . . . I, L. B, 29 All. 428 

2 6. — Arbitration— Authority of pleader to agree 

to reference, A vakalatnamah in general terms ^ is 
wholly insufficient to enable a pleader to apply tor 
an order of reference to arbitration on behalf of his 
client under s. 506 of the Code of .Civil Procedure. 
Where, however, a reference was made on such 
authority and an award followed -and a . decree 
based on such award without any objection taken 
to the authority of the pleader to apply for a re- 
ference the High Court refined to set aside such 
decree in revision. ■Ramji.awa.N" v . .Kali .Char an ■ 
Singh (1997) . . . X. In B. 29 All. 429 

27. — Arbitration— Ref mn ce made orally, 

but reduced to writing by the Court— ■Irregularity. 
Where both parties to a pending suit consented 
to a reference to arbitration and an order of re- 
ference was then and there made by the Court 
in •"the'prosenco':: : df: the. parties, 'though not' upon' a 
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written application, it was held , that it was not 
open to the Court, having regard to the provisions 
of s. 510 of the Code of Civil Procedure, to super- 
sede that reference, the arbitrator not having 
declined to act. Nusserwanjee Pestonjee v. Meer . 
Mynoodeen Khan , 6 Moo. I. A. 134 , distinguished. 

, Shama Sundram Iyer v. Abdul Latif , I. L. JR. 27 
Gale. 61, and Luxumihai v. Hajee Widina Oassum, 
I. L. JR. 23 Bom. 629, followed. Abdul Hamid v. 
Raiz-ud-din (1907) . . I. L. R. 30 AIL 32 


3. APPOINTMENT OF ARBITRATORS AND 
UMPIRES. 

1. Rower of Judge to appoint 

— Consent of nominees — Fresh appointment after 
refusal to act. Before a Judge refers a case for 
arbitration, he should ascertain whether the persons 
nominated are willing to accept the office, and till he 
has done so, any nomination of an arbitrator by him, 
without the application or consent of the parties, 
is illegal. But when a case has once been referred to 
arbitration, after the preliminary steps have been 
properly taken, the Judge has the sole power of 
appointing fresh arbitrators in the room of such as 
refuse to act. Troyluckhonath Roy v. Collector 
'OF Beerbhoom. Lockenath Roy v. Collector 
of Beerbhoom. Huronath Roy v. Ka sheen ath 
Roy W.R. 1804, 338 

% Nomination By Judge — 

Civil Procedure Code, 1859, s. 314— Validity of 
,i appointment of arbitrator. Where both parties 
could not agree in nominating an arbitrator, and the 
Judge nominated one under s. 314, Act VIII of 1859, 
and one of the parties, six weeks after the nomina- 
tion, objected to the Judge’s nominee, but could not 
show on appeal that he did not request the Judge 
to nominate some one, the appointment was held 
good and binding upon both parties. Suroop Ram 
Deb v. GoBrND Ram Deb . . 7 W. R. 13 

8. — - Civil Procedure, 

Code , 1882, ss. 510 and 524 — Refusal of person 
appointed arbitrator to act — Appointment of arbitrator 
by Judge — Effect of s. 524 on such appointment. 
The words “ so far as they are consistent with any 
agreement so filed ” in s. 524 of the Code of Civil 
Procedure do not mean that the agreement must 
contain in every case an express provision as to what 
ought to be done if any arbitrator is unwilling to act, 
in order that a Judge may act in conformity to it, 
and that s. 510 has otherwise no application. The 
reasonable construction is that the action of the 
Judge under s. 510 should not be inconsistent with 
the agreement, if it contains any special provision on 
the subject. Bala Pattabhtrama Chetti v. 
Seetharama Chetti . I. L. R. 17 Mad. 498 

4 , Arbitrators not consented 

to by parties — Invalid award. The Code gives no 
power to a Court to enforce arbitrators on an unwill- 
ing suitor. The award of arbitrators so appointed 
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will not be enforced. Sheonath alias Burray 
Kaka v. Ramnath alias Chotay Kara 

1 Ind. Jur. N. S. 181 : 5 W. R. P. C. 21 
10 Moo. I. A. 413 

5 , Appointment of sole arbi- 

trator in place of four — Civil Procedure Code. 
1859 9 ss. 315, 318, 319 — Recall of reference — Con- 
sent— Appointment of substitute for arbitrator. 
In a suit for a partnership account, the matters in 
dispute were, by an order dated the 1 9th April 1877, 
referred by consent to four persons and an umpire, 
the award to be made within five months. Some 
steps were taken in the reference, but the arbitrators 
failed to make their award within the time limited, 
and meanwhile the umpire died. After negotiations 
for appointment of a fresh arbitrator and enlarge- 
ment of the time had failed, the plaintiff moved 
that “ the order of the 9th April 1877 ” might be 
recalled, and that the matters in dispute might be 
referred to the arbitration of such person or persons 
as the Court might be pleased to admit, or be tried 
and determined by the Court. The defendant 
opposed the application. An order was, however, 
made on the 29th May 1878 that the order of the 
1 9th April 1877 should be recalled, and that all 
matters in difference between the parties should be 
referred to C I), who should make his award in 
writing within three months, or within such further 
time as the said C D might think necessary. Certain 
provisions as to the payment of costs were also made. 
Held 9 that the order of the 19th May v T as not an order 
recalling the reference under s. 318, and then 
referring it afresh under s. 315 of Act VIII of 1859, 
but an order under s. 319 appointing a new arbitra- 
tor in the place of the old ones, for which the 
consent of all parties was not necessary. Under 
s. 319 of Act VIII of 1859, the Court has power to 
appoint an arbitrator or arbitrators either in the 
place of an arbitrator or in the place of arbitrators. 
Rampersad v. Juggernauts . 6 O. L. E. I 

8, Umpire, appointment of — 

Act VIII of 1859, s. 316 — Difference of opinion. 
Where a ease has been referred to arbitration, but no 
provision has been made in the reference for any dif- 
ference of opinion among them as directed by s. 316, 
Act VIII of 1859 : Held, that the Court, on the case 
coming before it, and objection being taken to the 
award, should have ordered that the arbitrator 
should appoint an umpire ; or should have declared 
that the decision of the majority should prevail ; or 
should have appointed an umpire ; or should have 
made such arrangement as the parties would have 
| consented to ; or if they could not agree, such, 
arrangement as it thought fit. Where this was not 
done, and the case came up in special' appeal to the . 
High Court, the case was sent down, that it might bo 
submitted to arbitrators again with axlistinet : brcler' 
under s. 316. Haradhan Datt v. Badhanath 
Shaha . 2 B, L, R, S, N. 14 ; 10 *W* R. 398 

u 2 



digest of cases. 


. , Absent arbitrators. Ar] 

8. Power of Court to appoint de3egate their authority 

new arbitrators — Civil Procedure Cede {Act . ^ arbitrators are ab 
XI V of 1882), s. 510. The Court has power under a pp 0 i n t others in their 
s . 510 of the Code of Civil Procedure to appoint a ; g INGH v , Gotjeee Fees' 
new arbitrator in the place of another, only when 
the latter had consented to act as arbitiatu . 

Pvmrdin Bavulan v. MoiAmsa Bnvutan , I- L. A. 3. 

6 Mad ill approved of. Bepix Behari Chow- Technical rides. Arbiti 
dhry v Anno da Pbosad Mttllick technical rules ot < 

dhr\ L ]L< R 1S cale, 824 Mozoomdar r. Puddo 

Appointment of umpire by 

arbitrators — Umpires — Mode of appointment 4. 

'prescribed by contract— Delegation by arbitrators of trators ought 
their right to appoint umpire. A contract provider. required bv th< 
that disputes between the parties were to be referred question m dis 
to tho arbitration of two merchants, and that, : Paramaxik v. 
should the arbitrators be unable to agree, they 

should appoint an umpire. The _ plaintiffs and • _ 

defendant referred their dispute to two arbitrators. * • ^ t 
These arbitrators disagreed in their report, and feou i<l .Vive sc 
referred 1 he case to the Bombay ( Hamber ot <>m- . the 3\ 

merce for the appointment, of an umpire. The j , _ ^ ^ 

Chamber of Commerce appointed an umpire, who „ 1 

made his award. . Hdd, that the appointment 
of the umpire was invalid. The arbit.ra.tois could 
not. delegate the power of appointment conferred on 
them bv the contract. Smith r. Lctha Ghella 0 . 

Da Mt>» ah . . , I. B. II. 17 Bom. 129 ferreci. The cied. 

T i*{ not in difference 

10 .. — * Incapacity to act — Act . p. nu p a md void for want 

Moshahel SrxGE>. Koxcimutty 


Evidence. Arbi- 

|y to take such evidence as is 
rras of the agreement referring the 
:e to arbit ration. Kiiishnaka/xta 
[BY A SlJXBAKEK D.-V SI 

2 B. L. R. Ap. 25 

Matters referred by Court, 

s — Separate a tmrds* • Arbitrators, 
rate awards in a ease referred to 
e, and on other matter refem dto 
ies, instead of mixing them all up 
neral award. Umuhoo XrJSPUN 
uxwae.ee Lall Saji do 

.8 W. B, Mis. 27 

Decision on matters not re- 
ion ot arltilrato? s in a matter 
between tin* pat tie ,, tan* referred to 
i let ion. 


YIU of 1850 . s. 319 — Absence from the country. 
When a person goes away from the country ami 
remains away, and there is no evidence? -to show an 
intention to return, that person becomes incapable 
of acting as umpire within the meaning of s. 310 of 
Act VIII of 1859. Gadadhab Moitey r. Gasga 
P is ASAD Moitey . . 4 B. D. K. U, D, m 

Xl, . — — - Bengal Chamber of 

Commerce , arbitration by— Pahs— Umpire, appoint- 
ment of — Effect of failure to appoint. The rules 
relating to arbitration under the Bengal Chamber of 
Commerce contemplate the appointment of an Um- 
pire before the Arbitrators enter upon the reference 
u nd not upon a disagreement between them. Where 
t he terms of a reference provide for i he appointment 
of an Umpire before the Arbitrators enter upon 
the reference, until the Umpire is appointed, tho 
reference cannot proceed. Bright v. Burnell, 4 Dow , 
7$$ ; Bates v. TownUy, 1 E&\ 572, followed. Chooki 
Lal v. Made dram (1908) I. B. B. 88 Calc. 888 


te 7 , ■ - Power to order pt 

fees to be condition precedent t 
of reference. Then.* is nothing in tb 
cedure Code which authorizes arbiti itot 
the Court for confirmaiion of an yr«k 
them making payment ot tlioir^ foe, 
precedent to*" the hearing ‘*1 a teibrync 
Bobebts I, L. B.8 Calc. 8011 :^8 C 

— Interest after dal 

mission — Costs of refemta -Jet I j 
ss. 322-322. Where all matters in c 
tween the* parties in the sad were reft ip 
tion under an order of * burl M t M* 1 
trators had power to award interest aft< 
the submission, and to deal w it h the 
reference and award- M» >han Lau. n 
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ARBITRATION— contd. 

4. DUTIES AND POWERS OF ARBITRA- 
TORS — contd. 

9, Costs — Omission to fix scale 

■of costs. An award directed that the defendant 
should pay the costs of the suit, and of the reference, 
and of the award, without fixing the scale. On 
application to the Court to do so, the case was sent 
back to the arbitrator for that purpose. Held , that, 
when the order of reference gives the arbitrator full 
.discretion over costs, he alone can fix the scale. 
Barrut Chunder Doss v. Damjee Pittumbeb 

Bourke O. C. 7 : Cor. 150 

10. Civil Procedure 

' Code , 1859, s 317 et seq. Where by an order of 
reference made pending a suit, all matters in differ- 
ence between the parties are referred to an arbitrator 
by the Court under Act VIII of 1859, s 317 et seq 9 
the arbitrator has power to deal with the costs of the 
suit. Muddoosoodun Chowdhry v. Koylas 
Chunder Shaw. Koylas Chunder Shaw v. 
Muddoosoodun Chowdhry 

2 Ind. Jur. N. 8. 12 

II. . — - — — — — — Power of arbi - 

trators to deal with question of costs — Excess in 
■award. The parties to a suit having referred the 
matters in dispute between them to arbitration, the 
arbitrators, without being specially authorized to 
decide the question of costs, included in the award a 
direction that the defendant should pay the costs of 
the plaintiff. On the application of the plaintiff the 
Subordinate Judge, under s. 526 of the Civil Proce- 
dure Code (Act XIV of 1882), ordered the award to 
be filed, holding that the arbitrators had as such an 
implied power to deal with the costs. The defendant 
•applied to the High Court under its extraordinary 
jurisdiction, praying that the record of the ease 
might be sent for, and the order of the Subordinate 
Judge set aside. Held, that the arbitrators had no 
implied power to deal with the question of costs, and 
that on the defendant’s objection the Subordinate 
J udge should have refused to file the award. Under 
the circumstances, the High Court, instead of setting 
aside the order to file the award, directed the award 
to stand good, except so far as it awarded costs, and 
that the decree should be drawn in accordance with 
it, as it would be if it contained no direction as to 
■costs. Dagdusa Tilakchand v Bhukan Govind 
Shet , . . . I. Xi. R. 9 Bom. 82 

12. Action after award— Award — 

Arbitrator , powers of — Entry by arbitrator after award 
made — Devolution of property , alteration of, by 
arbitrator. Where a plaintiff seeks to enforce an 
award so far as it is operative in law, but disputes 
the legal effect of a particular clause, and contends 
that an unauthorized addition to the award by the 
arbitrator after the award had been made is ultra 
vires : Held , that it is not a suit to cancel or set aside 
•an award, and that Art. 91, Sch. II, of the Limita- 
tion Act does not apply. An entry made by an 
arbitrator in the schedule of the property, after he 
had made his award, to the effect that a particular 
portion had been given to the defendant as dower 


ARBITRATION — contd. 

4. DUTIES AND POWERS OF ARBITRA- 
TORS — contd. 

and was her separate property, is no part of his 
award, and confers no title on the defendant. An 
arbitrator has no power to alter the devolution of 
property in a mode at variance with the ordinary 
principles of the law governing the parties, in the 
absence of a special custom prevailing in the family. 
He has no power to make property which is divisible 
by law indivisible for ever. Jafri Begum v. Syed 


Alj Reza (1901) . . . 5 0.W. N. 585 

s.e. I. Xi. R. 23 All. 383 ; 
Is. R. 28 I. A. Ill 

18. Irregularity — Irregularity not 


misconduct — Right of arbitrator to delegate his minis- 
terial duties — Invalid portion of award rejected 
if separable. Where a reference to arbitration 
included primarily certain specific points, as to 
measurements of work done and rates of payment in 
difference between the parties, and also all other 
matters in difference now r subsisting between them 
“ or in anywise incident or relating thereto,” and the 
arbitrators were informed in writing, without the 
plaintiff’s knowledge, by the draftsman, of the 
reference that only incidental or minor matters 
arising out of the specific points referred were 
intended to be dealt with : Held , that the omission 
to bring this information to the knowledge of the 
plaintiff was not misconduct, for there was no 
ground for impeaching the good faith of any of the 
parties concerned or the correctness of the opinion 
given. Holland v. Gassidy, 13 App. Cas. 770 , 
followed. An arbitrator may delegate to a third 
party the performance of acts of a ministerial 
character, so long as he exercises his own judgment 
on the matters referred. Where an award in respect 
of matters referred is clearly separable from that 
portion of it which goes beyond the strict terms of 
the reference, the former will be upheld and the 
latter rejected. Buta v. Municipal Committee oe 
Lahore (1902) . . . I*. R. 29 I. A. 168 

s.e. I. X*. R. 29 Gale. 854 ; 

7 C. W. N. 82 

14. Guardian and 1 Yards Act ( VIII of 

1890), s. 46 — Guardian, removal of — Consent of the 
guardian — Arbitrator ’ s power — District Judge ’ s 
jurisdiction, extra cursum curia 1 . — Appeal. An 
arbitrator has no power to take property out of the 
custody of a guardian appointed by Court and place 
it in charge of another, or to declare a legally ap* 
pointed guardian a nominal one. Nor has a District 
Judge, as such, jurisdiction to remove a guardian 
under circumstances which would not enable him to 
remove him under the Guardian and Wards Act. 
The consent of the guardian cannot enable the Judge 
or the arbitrator to exercise such powers. A Court 
cannot, whilst acting extra cursum curia , do that 
which the parties cannot legally authorize an arbi- 
trator to do. If it does, such acts or orders would 
not be regarded as those of an arbitrator merely 
because the parties had consented. Such orders 
would therefore be appealable. Bickett v. Morris , 

: L.R. 1 H. L. Sc . 47; White v. The Duke of Bucdeuch, 
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4. DUTIES AND POWERS OF ARBITRA- 
TORS — concld. 

L. R. 1 H. L. Sc. 70 ; In re Durham County Perma- 
nent Benefit Building Society , L. R. 7 Ch . i 5 , and 
Burgess v. Morion , [1856] A. (7. 136, referred to. 
Inber Naraxn Singh v . E. E. Ablam (1904) 

S C. W, 3N. 37 


5. SUBMISSION OF AWARD. 

1. — — - Extension of period for 
submission of award — Practice. Applications 
for the extension of the period for the submission of 
an award and orders thereon should be made in 
writing and recorded. Monji Premji Sett v. 
Maliyakel Koyassan Koya Haji 

I. Ii. B. 3 Mad. 59 


Umpire — Civil 
As in the case of an 


Procedure Code, 1SS2, s. 509. 
arbitrator, so in the case of an umpire, a Court has 
power to extend the period within which the award 
is to be submitted. The Court can extend the time 
allowed to an umpire under s. 509 of the Code. 
Korn Rah v. Veneataramayyar 

I. L. B. 4 Mad. 311 

Order extending 


time for presentation of award. An order extending 
the time for the presentation of an award upon 
application presented within time is not bad in law 
by reason of its having been made after the expiry of 
the term which it purports to extend. Stjpptj v. 
Govindacharyar . I. Ii. B. 11 Mad. 85 

4 — — — Omission to fix 

time for delivery of award — Extension of time after 
expiration of period fixed — Civil Procedure Code , 
£8. 35, 60S, 524. The provision contained in s. 508 
of the Civil Procedure Code, requiring the Court to 
fix a reasonable time for the delivery of the award, is 
not imperative, bu directory, and non-compliance 
with it does not make the order of reference abortive 
and any subsequent arbitration proceedings ineffec- 
tual and bad. Under s, 514 of the Code, the Court 
may extend the time for making the award after the 
time fixed therefor has expired. Ha,r Naiuin 
Singh v. Bhagwant Kttar I. Ii. B. 10 All. 137 

5. — Making and filing 

award' — Award made, but not filed within time 
specified by order of Court — Civil Procedure Code 
{Ad XIV of 1882), ss. 508 , 514, 521. The present 
suit for dissolution of partnership and all matters in 
dispute between the parties thereto were by Judge’s 
order, dated 1.8th July 1887, referred to the arbitra- 
tion of A and B. The time for making and filing the 
award was by subsequent orders extended to the 18th 
May L8S8, The award was made on that day, but 
was not filed until the 1 8th June 1888. The second 
defendant obtained a rule cal ling on the other parties 
to show cause ( inter alia) why the award should not 
be set aside by reason of its not having been filed in 
time. Held, that the omission to file the award on 
or before the 18th May 1888 did not render it invalid. 


ARBITRATION*^ 

5. SUBMISSION OF AWARD— concld. 

The word “ made ” in ss. 514 and 521 of the Civil 
Procedure Code (Act XIV of 1882) does not include 
the filing of the award. Umersey Premji v. 
Shamji Kanji . I. L. B. 13 Bom. 119 

6 . — * Award leaving point at 

issue undecided — Omission from reference of a 
point in dispute — Decision by Court after submis- 
sion. Where matters in dispute are referred to arbi- 
tration, and it is found that one question at issue is 
omitted from the reference, and that the award 
returned by the arbitrators contains no decision 
thereon, the party interested should bring the 
omission to the notice of the Court. If he fails to 
do so, the Court is not wrong in not passing any 
order or coming to any decision on that point. Raj 
Narain Roy v. Jtjggessur Mookeejee 

14 W. K. 24 7 

7. - Delivery of award to 

party — Completion of arbitration — Act VIII of 
1359, ss. 315 , 3D, and 320 — Record of proceedings, r 
By an order of Court of January 17th, 1867, a 
suit was referred to two arbitrators, under s. 312,. 
Act VIII of 1859, who were, to make their award in 
writing, and submit the same to the Court within 
three months. No order for enlarging that time 
was made. The first meeting of the arbitrators was. 
held on May 22nd, 1867, and four subsequent meet- 
ings were held, at which ail the parties attended, and 
evidence was taken ; at the last of which meetings, 
namely, on 27th July, an objection for the first time 
was taken on behalf of the defendant that the time 
limited by the order of reference had expired, but the 
arbitrators proceeded with the reference. The 
award was made on 12th August 1867, and remained 
with one of the arbitrators until his death in August 
1868. Subsequently it was produced by the other 
arbitrator, on the application of the parties to the 
suit, and delivered to the successful party, by whom 
it was brought into Court on the 10th May 1870, and 
judgment was moved for in accordance therewith. 
Held, that the arbitrators had authority to make the 
award. The award was properly submitted to the 
Court. S. 320, Act VIII of 1859, does not make it 
necessary for the arbitrators to submit the 
award to the Court personally. Submission 
to the Court under s. 320 is not necessary to 
the completion of an award under ss. 315 and 
318. Although an arbitrator may deliver his 
award to one of the parties, he ought not to hand 
over with it the proceedings, depositions, and 
exhibits, Jag at Sbnderi Dasi v. Sa natan Bysak 

5 B. Ii. B. 357 


8. REMISSION TO ARBITRATORS. 

2 , — Defective and illegal award. 

An award, defective and illegal on the face of it 
should be at once remitted to the arbitrators. 
Lttchmee Narain v. Pyle . 2 NT. W. 150 

% — Awai'd containing mistakes, 

; omissions, or defects — Civile Procedure Code* 
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ARBITRATION — contd. 

6. REMISSION TO ARBITRATORS — contd. 

1859, as. 322, 323, 324. S. 323, Act VIII of 1859, 
authorizes a Court which refers a case to arbitrators, 
to remand it to them for reconsideration when their 
award contains mistakes, omissions, or defects 
which cannot be amended by the Court under s. 3 22. 
Such award, on the refusal of the arbitrators to 
reconsider it, becomes null and void, without proof 
of corruption or misconduct under s. 324. Mo hot 
Ktshen v Bhoobun Shyam . 7 W. R. 406 

8. — - — : Application to remit award 

to arbitrators — Time for remission — Civil Pro- 
cedure Code, 1859, s. 320. An application that an 
award be remitted to the arbitrators, in order that 
the proceedings, depositions, and exhibits in the suit 
which had not been submitted with it to the Court 
under Act VIII of 1859, s. 320, should be so submit- 
ted, ought to be made within ten days after the 
award has been originally submitted; otherwise, 
if the. award be good on the face of it, the Court will 
give judgment upon it. Baney Madhab Roy v. 
Hurry Mohun Roy . 2 Ind. Jur. N. S. 16 

4. _ Judgment passed on award 

within time allowed for remission — Civil 
Procedure Code, 1859 , as. 324, 325— -Remission 

after judgment . A judgment give according to an 
award under s. 325 of Act VIII of 1859, without 
waiting, the ten days prescribed by s. 324 of that 
Act, is illegal, and will be set aside. After passing 
judgment according to an award, such award cannot 
be resubmitted to the arbitrator for reconsideration 
and correction. Pohkar Pershad v. Puncjhum 


Rae 2 1. W. 235 

5. — Remission to arbitrators 


after decision on special appeal. A case 
having been referred to arbitration without provision 
being made for a difference of opinion, and the 
arbitrators having given in differing awards, the 
Court of first instance tried the case anew, and dis- 
missed the suit. This decision was confirmed on 
appeal. In special appeal the plaintiff asked that 
the case might be sent back to the arbitrators with a 
provision for difference of opinion, and that they 
might submit their award a second time. Held, 
that it was too late at this stage to allow such a 
course. Thakoor Dass Chuckerbutty v. Ram 
Jeebun Chuckerbutty . 14 W. R. 150 

0. Refusal of arbitrator to 

reconsider award. The plaintiff in this suit sued 
the defendants to recover certain moneys presented 
to him on his marriage, which he alleged the defend- 
ants had received and appropriated to their own 
use. The defendants denied that they had received 
such moneys, but admitted that such moneys had 
been credited by the plaintiff’s father to the firm in 
which, they, the plaintiff and the plaintiff’s father, 
were jointly interested, against a larger amount of 
moneys belonging to the firm which had been 
expended on the plaintiff’s marriage. The parties 
agreed to refer the matter in dispute between them 
to arbitration, and to abide by the decision of the 
arbitrator. The arbitrator decided that the 
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6. REMISSION TO ARBITRATORS— 

plaintiff could not recover the money he sued for 
and which had been credited to the firm of which he 
was a partner, as a larger sum had been expended 
on his. marriage out of the funds of the firm. The 
plaintiff obtained the opinions of certain pandits to 
the effect that, under Hindu law, gifts on marriage 
are regarded as separate acquisitions, and prayed 
that. the Munsif would remit the award with these 
opinions to the arbitrator. The Munsif remitted 
the award with the opinions, requesting the arbi- 
trator to consider them, and to return his opinion in 
writing^ within a certain period. The arbitrator 
having refused to act further, the Munsif proceeded 
to determine the suit, and gave the plaintiff a decree 
on the ground that, in a joint Hindu family, presents 
received on marriage do not fall into the common 
fund. Held (Pearson, J., dissenting), that, there 
being no illegality apparent on the face of the award 
the.Munsif was not justified in remitting the award, 
or in setting the award aside and proceeding to 
determine the suit himself, but that he should have 
passed judgment in accordance with the award* 
Nanak Chand v. Ram Narain 

I. Xj. R. 2 All. 181 

7 . ~ Refusal by arbitrator to 

act. Award . on one point only — Remission to 
arbitrator — Limitation — Adverse possession. A case 
was referred for decision to an arbitrator. The 
arbitrator made his return, deciding by the award 
only one of the issues raised in the case, viz., that 
the defendants had been in possession of the land m 
suit for more than twelve years. The plaintiffs and 
the defendants claimed under the same landlord. 
The Munsif. remitted the award to the arbitrator for 
determination of the other matters arising in the 
case ; the arbitrator, however, refused to act further 
in the matter, and the Munsif himself took up the 

I cas e and decided it in favour of the plaintiffs. On 
| appeal, the Subordinate Judge held that the award 
made by the arbitrator was sufficient for the deter- 
j mination of the case, and reversed the decision of th© 
Munsif and gave the defendants a decree in terms of 
the award. Held, that, as the plaintiffs and th© 
defendants claimed under one and the same land- 
lord, and the question between them being which of 
the two had the better title to the land in dispute, 
the case could not have been concluded by the find- 
ing of the arbitrator upon the question of possession, 
and that the Munsif had acted rightly, on the 
arbitrator declining to complete the award, in 
deciding the case himself. Jonardon Mundul 
Dakna v. Sambhu Nath Mundul 

I. Ii. R. 10 Gale. 80@ 

8, — Appeal impugning pro- 

priety of order of remission — Civil Procedure 
Code, 1877, s 520 . An award was remitted- under 
s. 520 of. Act. X of 1877. The arbitrators refused 
to reconsider it, and the Court thereupon proceeded 
with the suit, and gave the plaintiffs a decree. The 
defendants appealed from such decree on the ground 
amongst others that the award had been improperly 
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remitted under s. 520. Held, that the question 
whether the award had been properly remitted under 
e. 520 or not could be entertained in such appeal. 
Abdul Bahamas v. Yah Mohammad. 

I. Xi. R. 3 All. 630 

But see George v. Vastian Soury 

I. Ii. R.22 Mad. 204 

and cases cited in the judgment in that case. 

9. — — Omission of arbitrator to 

c arry out terms of reference— Suit for parti - 
tion and to take accounts — Civil Procedure Code, 

1 877, ss. 2, 520, 522, 5 23 — Filing agreement to 
refer to arbitration in Court — “ Decree The 
sharers of a joint undivided estate agreed in writing 
that such estate should be partitioned, and the 
accounts thereof settled by arbitration, and named 
one of such sharers as arbitrator, and agreed that he 
should settle all the accounts, show the surplus at , 
each sharer’s credit, and prepare lots, after partition 
of the lands and houses comprehended in such 
estate, and have them drawn within one year from 
the completion of the partition. Subsequently one 
of such sharers applied, under s. 523 of Act X of 
X877, to have such agreement filed in Court. The 
other sharers not obj eeting to this course, such agree - 
ment was filed accordingly, and the case was referred 
to such arbitrator. The arbitrator made an award 
whereby he partitioned such esta te into lots, assign - 
ing some only of such lots by name, and wherein he j 
stated that he had not been able to settle the | 
accounts owing to the default of the parties ; and j 
that, considering that the partition should take 
effect without any delay, he did notask for further 
time. He further stated that “ all the parties state 
that they will adjust the accounts after rene wing the i 
agreement,” and he requested that the unassigned 
lots might be drawn in Court. The Court made an j 
order confirming the award, and, it being objected ; 
that the settlement of the accounts should not be 
postponed, but that they should be settled as agreed : 
directed that the arbitrator should settle the j 
accounts, and gave him a year’s time for that pur- j 
pose, and, some of the parties not being willing to I 
draw the unassigned lots, directed the distribution 
of such lots “ in reference to the age and number ” j 
of the sharers. Held, that such order was a “ decree” j 
within the meaning of ss. 2 and 522 of Act X of 1877, 
that the arbitrator should himself have drawn such 
lots, or he should have made the parties draw them ; 
but, Inasmuch as it would not have strained the 
agreement to have had such lots drawn in Court and j 
no objection had been taken to the arbitrator not 
having himself drawn them, it was not incumbent 
on the Court to have remitted the award in order 
that the arbitrator might have drawn them, that 
the Court, however, should not have distributed 
such lots In the manner it had done, but should 
have drawn a lot for each person ; and in 
acting as it had done it had acted contrary 
to the award, and for that reason its decree 
could not be maintained, and that, in con- 
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firming the award before the accounts had been 
settled and an award made in respect thereof, the 
Court had acted erroneously, inasmuch as the award 
had left undetermined a very important matter, viz . , 
the settlement of the accounts ; and the Court 
should, under s. 520 of Act X of 1877, have remitted 
the award for the reconsideration of the arbitrator ; 
and, as it had the power to remit it upon such terms 
as it thought fit, the Court could have allowed one 
year, if necessary, for the settlement of the accounts; 
and on this account, and also because the Court had 
made an order postponing the settlement of the 
accounts, and thereby made an order contrary to, 
and in excess of, the award, its decree must be 
reversed. Sadie Ali v. Imdad Ali Khan 

I. L. R. 3 All. 286 

10. Civil Procedure 

Code , IS 82, s. 521 — Legality of order remitting 
award for reconsideration — Appeal . An award, 
submitted by arbitrators, to whom all matters in 
dispute had been referred, stated that “ defendant 
has not produced any witness in support of bis con- 
tention raised in issues Nos. 1, 2, 5, and 6, hence we 
have only to deal with issues Nos. 3, 4, and 7,” and, 
dealing with those issues, the arbitrators gave their 
finding. The award was remitted on the ground 
that the arbitrators had not determined the .issues 
Nos. 1, 2, 5, and 6. Held, (1) the legality of an order 
remitting an award for the reconsideration of the 
arbitrators may be challenged on appeal against the 
decree ultimately passed ; and (2) that the award 
ought not to have been remitted : there was no 
illegality on the face of it, and there was a- decision 
on the whole matter in issue between the parties. 
Mothooranath Tewaree v. Brindahun Tewaree , 14 IF. 
R. 827, Ambica Dasi v. Nadyar Chand Pal , 1. L. 
R. 11 Calc. 172 , NanaJc Chand v. Ram Narayan , 
J. L. R. 2 All. 181, and Bikram jit Singh v. Husaini 
Begam, I. L. It 3 All. 643, referredto. George v. 
Vastian Sou by . I. L. R. 22 Mad. 202 


7. REVOCATION OF, OR WITHDRAWAL 
FROM, ARBITRATION. 

1 . —Revocation of agreement o 

refer. It is almost a universal rule that a 
submission to arbitration is revocable before award 
made. Surubjeet Narajn Singh v. Gourde 
Pershad Narain Singh . . 7 W. R. 269 

2 Mode of revocation. A revoca- 

tion by deed can set aside a deed by which a person 
binds himself to abide by the decision of arbitrators. 
Revocation by parol may set aside a parol agree- 
ment. Notice is not necessary. Alla Ayapfa v. 
Nundula Pebaiya alias Perambotlu 

3 Mad. 82 

But see Nagasawmy Naik v. Rttngavamy Naxk 

8 Mad. 46 

3 * — — — • — .. : . a ^ -• T *p'degrami staying 

proceedings . In the course of arbitration proceedings 
in Calcutta one of the arbitrators received two 
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telegrams purporting to be sent by the plaintiff 
and defendant in Darjeeling to the arbitrators, the 
terms of which were : “ Stay further proceedings ; 
arrange matters here. 5 ’ Held, that the telegrams 
sent to the arbitrators did not amount to a revoca- 
tion of their authority. Kellie v . Fraser 

I. L. R. 2 Calc. 445 

4, Lapse of time . 

Presumption of revocation from — Suit to enforce 
agreement to refer. Where some months had elapsed 
without either party taking action to carry out an 
agreement to refer a dispute to arbitration, the 
plaintiff was held not to be debarred from consider- 
ing the agreement revoked and prosecuting his suit. 
Jeoraehun Loll v. Muttra Pershad 

1 N. W., Ed. 1873, 252 

5 . Ground for revocation — 

Sufficient cause. An agreement to refer an existing 
dispute to arbitration is as binding and capable of 
enforcement as any other lawful contract ; and a 
submission of such a dispute to arbitration once 
made is not, without just and sufficient cause, 
revocable. Alla Ayappa v. Nundala Peraiya, 3 Mad. 
82, overruled. Pestonjee Nusserwanjee v. Maneckjee, j 
3 Mad. 183 , and Santanja v. Ramaraya, 7 Mad. 
257, followed. Nagasawmy Naik: v. Rungavamy 
Naik 8 Mad. 46 

- Long and un- 
reasonable delay in the conduct of the proceedings — 
Civil Procedure Code ( Act XIV of 1882), s. 523. 

A submission to arbitration can only be revoked on 
good grounds. The claimant, in a reference to arbi- 
tration, is the person on whom, coeteris paribus , it is 
incumbent to promote the conduct of the proceed- 
ings ; and when, therefore, there is a long and 
unreasonable delay unexplained by any act of the 
other party, either conducing to it or consenting to it 
or waiving it, the latter is, primd facie, entitled to 
decline to go on with the reference, and to revoke 
the agreement for submission. Where an agreement 
to refer has been duly revoked, the Court is incom- 
petent to order it to be filed under s. 523 of the Code 
of Civil Procedure. Coley v. Dacosta 

I. Xi. R. 17 Calc. 200 

7. Omission to fix 

lime within which award should be made — Notice. 
According to the proper construction of the Code of 
Civil Procedure (that is to say, construing it with 
reference to the constitution of the Civil Courts of 
India and the abiding direction to them to proceed in 
all cases according to equity and good conscience), 
when persons have agreed to submit the matter in 
difference between them to the arbitration of one or 
more specified persons, no party to the agreement 
can revoke the submission to arbitration, unless for 
good cause and a mere arbitrary revocation of the 
authority is not permitted. Where no time was 
originally fixed within which the award was to he 
made, it is open to either party to hasten the proceed- 
ings by giving notice to the arbitrators that the 
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award must be made, and an umpire appointed, 
within a reasonable time ; but where the time 
elapsing after the notice has been actively employed 
by the arbitrators, and the delay has been owing to 
necessity which they could not control, the parties 
cannot recede from their submission by reason of the 
notice. Pestonjee Nusserwanjee v. Manockjee 
& Co. . 10 W. R. P. C. 51 : 12 Moo. I. A. 112 

Ablakhee Kooer v. Oodun Singh 

15 W. R. 331 

8 . — After the parties 

to a suit have agreed to refer it to arbitration and 
the order of reference has been made by the Court 
under s. 508 of the Civil Procedure Code, neither of 
them can arbitrarily and on no sufficient ground 
withdraw from the agreement. Pestonjee Nusser- 
wanjee v. Manockjee <£? Co., 12 Moo. I. A. 112 , 
followed. Nainsukh Rai v. Umadai 

I. Xi. R. 7 AIL 273 

9. Revocation of submission. 

A submission to arbitration once made 
cannot be revoked except for good cause. It 
cannot be revoked ah, the mere will of one of the 
parties to it. Pestonjee Nusserivanjee v. Manockjee & 
Co., 12 Moo. I. A. 112, referred to. Sultan 
Muhammad Khan v. Shed Prasad 

I. L. B. 20 All. 145 

10. Appointment of new arbitra- 
tor, Power of — Civil Procedure Code (Act XIV 
of 1882), ss. 506, 508, 510, 521. On 19th June 
1884, an application for an order of reference was 
made, under s. 506 of the Civil Procedure Code 
(XIV of 1882), by both parties to a suit. It was 
signed by both defendants and by the plaintiffs 5 
pleader. As the plaintiffs 5 pleader had not been 
“ specially authorized in writing 55 to join in the 
application, the Court postponed making any order 
on the application till the 23rd idem. On that day 
the first defendant did not attend the Court, but the 
plaintiffs 5 pleader produced the requisite authority, 
and the Court made an order referring the suit to the 
decision of the arbitrator nominated in the applica- 
tion of the 19th. On 27th June the first defendant 
made an application to the Court to revoke the 
authority of the arbitrator and appoint a new 
arbitrator in his place, on the ground that, after 
signing the application of the 19th, he had become 
aware of certain circumstances connected with the 
arbitrator which showed that he was not worthy of 
the confidence reposed in him. No final order was 
made upon this application till after the submission 
of the award, when it was rejected on the ground 
that the charges of misconduct and partiality 
imputed to the arbitrator were not made out. Held, 
first, that the first defendant not having objected to 
the appointment of the arbitrator on or before the 
23rd June 1884, when the order of reference was 
made, must be taken to have tacitly acquiesced in 
the course adopted by the Court, and that such 
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acquiescence amounted to a fresh submission. 
Ardesar Hormosji Wadia v. Secretary of State for 
India , 9 Bom. 177, and Sreenath Ghose v. Raj 
Chunder Paul , S W. R. 171 , followed. The objec- 
tions raised by the first defendant could only be 
considered after the submission of the award, and 
then only to the extent permitted by s. 521 of the 
Code of Civil Procedure (XIV of 1882). When once 
a matter is referred to arbitration, it is not competent 
to the Court, under the second paragraph of s. 508 of 
the Code of Civil Procedure (Act XIV of 1882), to 
si deal with ” the matter in difference between 
the parties, except as provided in Ch. XXXVII of 
t he Code. There is no section of that Chapter which 
authorizes the Court to revoke the authority con- 
ferred on an arbitrator and to appoint a new one 
except in cases falling strictly within the purview of 
s. 510 of the Code, where 44 the scope and object of 
the reference cannot be executed.” It is’ only in 
those cases, apparently, that the authority conferred 
on arbitrators can be revoked 44 for good cause,” the 
cause being such as is contemplated in that .section, 
as where 44 an arbitrator refuses, or neglects, or 
becomes incapable to act, or leaves British India 
under circumstances showing that he will probably 
not return to India at an early date.” The enact- 
ment of the second paragraph of s. 508 of the Code 
of 1882, which does not occur in the corresponding 
section (315) of Act VIII of 1859, has the effect of 
rigidly restricting the Courts to the exact procedure 
laid down when dealing with cases in which the 
appointment of a new arbitrator becomes necessary. 
Halimbh.vi Kakimbhai v, Shankar Sai 

I. L. It. 10 Bom. 381 

11, — Revocation by one party— 

44 Sufficient cause ” — Civil Procedure Code , 1859 , 
■s*. 326. The fact of one of the parties to the agree- 
ment revoking his submission is not a sufficient 
“ cause 51 within the meaning of s. 326 of Act VIII 
of 1859. The English cases on the subject consi- 
dered. Pestonjee Nusserwanjee v. Maneckjee 

3 Mad. 183 

s.c. on appeal . 12 Moo. I. A, 112 ; 

10 W. R. P. C. 51 

Santanja v. Ramaraya . . 7 Mad. 257 

12, — — — Examination of arbitrator 

as a witness. A reference to arbitration made 
under an order of Court cannot be revoked at the 
instance of a party. If an arbitration award is 
set aside and the matter is tried as a suit before 
the Court, the arbitrator cannot be examined as a 
witness as to the grounds of his decision, but only 
to prove any admission which may have been made 
before him in the course of arbitration, and which 
might be material evidence. Nilmokee Bose v. 
Mohima Chunder Butt , 17 W. R. 516 

13, — — — — - Revocation of agreement to 
have case decided on the evidence of third 
perso n—Oath* Act (X of 1873), ss. 8-19— Civil 
Procedure Code \Act X of 1877), Ch. XXXVII. 
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The plaintiffs and some of the defendants in a suit 
agreed that the matters in difference between them 
in the suit should be decided in accordance with the 
statement made on oath by one J after he had made 
a local enquiry into such matters. The Court trying 
the suit accordingly directed that J should be exa- 
mined on a certain day. Before J was examined, the 
defendants objected to the case being decided in 
accordance with J's evidence, but the Court dis- 
allowed the objection, and, having taken J’s state- 
ment on oath, decided the case in accordance there- 
with. Held, by Stuart, G.J. , that the provisions of 
ss. 8 to 12 of Act X of 1.873 were not applicable to 
the reference of the case to J / that such reference 
was in the nature of a reference to arbitration under 
the Code of Civil Procedure ; that it would have been 
valid and binding on the parties had all the defend- 
ants joined in it ; but that, as all the defendants did 
not do so, the proceedings were illegal, and they 
should be set aside and the suit be decided on the 
merits. Held, by Oldfield, J., that the reference of 
the case to J was not made under nr governed by the 
provisions of the Civil Procedure Code relating to 
arbitration, and therefore the defendants were com- 
petent to revoke the agreement ; and that, assuming 
the reference was made under the provisions of the 
Oaths Act, there was no rule of law prohibiting the 
revocation of such a reference, and therefore the 
defendants were competent to revoke the same. 
Lekhraj Singh v. Dulhma Kuar 

I. L. R. 4 All. 302 

14. — Revocation 'by Court —Illness, 

of arbitrators — Civil Procedure Code, 1859, s, 
318. Where one of the arbitrators had been ill 
and the time for sending it in elapsed (before '/they 
could make their award, the Court superseded the 
arbitration and recalled the suit. Joseph v. Sreeb- 
ker Bourke O. O. 350 

15 . Withdrawal from arbitra- 

tion— Cm7 Procedure Code, 1859 , s. 826. Either 
of the parties in a reference to arbitration may with- 
draw from the proceedings at any time previous to 
the making of the award, unless the submission to 
arbitration has been made a rule of Court under 
s. 326 of the Civil Procedure Code. Alla A yapp a r. 
Nundala Peraiya alias Perambhotlu 

3 Mad. 82 

But sccNagasaWmy Xaxk v. Rung as am y Naik 

8 Mad, 46 

16. Refusal of some arbitrators- 

to act— Civil Procedure Code, 1859 , ,5. 319— Re- 
fusal to nominate other arbitrators — Withdrawal 
from arbitration , Where some of the arbitrators 
named in an arbitration agreement refuse to act 
and the parties do not agree to appoint others 
instead of them, it is not incumbent upon the Court 
to appoint other arbitrators, unless both parties 
agree, the provision of s. 319 being not obligatory, 
but simply permissive. Held, further, that under 
such circumstances, the refusal on the part of one 
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party to nominate other arbitrators does not amount 
to a withdrawal from the agreement to proceed to 
arbitration. Sada Sookh v. Shiva Dyal 

I Agra 108 

17, Withdrawal from arbitra- 

tion — Ground for withdrawal. A party is not en- 
titled bo withdraw without good cause shown from a 
submission to arbitration. Where an award was 
about to be pronounced and a party withdrew on 
the grounds, first, that the arbitrator was entering 
into foreign matters ; and, second, that a minor was 
likely to be interested who would not be bound, the 
grounds were held not to constitute a good ground 
for withdrawal. Ram Coomar Shaha v. Kala 
Chand Shaha . . . 21 W, R. 895 

13, — ■ Agreement not 

fully carried out as to number of arbitrators. The 
parties to the suit agreed to refer the disputes 
between them in another suit to the arbitration of 
five persons named by them, and did not agree to 
accept the decision of any less number of persons so 
nominated. Three only of the arbitrators nomi- 
nated were proceeding with the arbitration, and one 
had declined to act. Held, that the suit, which was 
one to put an end to the arbitration, was maintain- 
able. Parmesiiar Dat v. Hari Naik 

7 N. W. 357 

19. • Agreement to 

withdraw suit — Failure to make award— Application 
for restoration to file of Court. A suit was, by 
order of Court, referred to three specified arbitra- 
tors, who wei*e to make an award within six months, 
and in case of difference of opinion all matters in dis- 
pute were to be referred to the decision of an umpire. 
The arbitrators had only one meeting, at which an 
agreement was come to by the parties to settle all 
matters in dispute among themselves and withdraw 
the matters from arbitration, which was accordingly 
done, but nothing appeared to have been afterwards 
done. No award was made by the original arbitra- 
tors within six months from the reference. On 
application by the plaintiff to have the suit restored 
to the file of the Court : Held, that the suit was still 
pending, the arbitrators not having determined it 
while they had jurisdiction to do so, and it w r as 
ordered that it should be brought again before the 
Court. Gapi Nath Nandi v. Shib Chandra Nandi 

8 B. Xi. R. Ap. 74 

20. — Civil Procedure Code , ss . 510, 514 — Delega- 
tion of their duties by arbitrators — Award not sub- 
mitted by the arbitrators within the time limited by the 
Court. The parties to a suit for winding up a 
partnership agreed to refer the suit to arbitration, 
and two arbitrators were appointed by the Court. 
The parties subsequently agreed that the matters In 
dispute should be settled by one Saif Ali, who was 
within a certain time to send in his opinion to the 
arbitrators in order that they might submit to the 
Court an award in accordance therewith. Saif Ali 
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sent in his opinion to the arbitiators, some days 
before the time fixed by the Court for the submission 
of the award ; but the arbitrators did not submit 
their award within time. Held, that the agreement 
of the parties to let the matters in dispute be settled 
actually by Saif Ali could not possibly have the effect 
of superseding the appointment of arbitrators by the 
Court. Before the Court could proceed to hear the 
suit, it was necessary that it should itself make, 
under either s. 510 or s. 514, an order superseding 
the reference to arbitration. Jamna Kunwar v. 
Nasir Ali (1902) . . I.L. R. 24 All. 312 

21 — Specific Relief Act (I of 1877), s. 21 — Alleged 
revocation of submission — For what cause submission 
may be revoked. Although no party to an agree- 
ment of reference can revoke the submission to 
arbitration, unless for good cause, and a mere 
arbitrary revocation of the authority is not per- 
mitted, the fact, if proved, that the arbitrator 
was in fraudulent collusion with one of the opposite 
side might be a good ground for revocation of the 
submission. Pesionjee Nussurwanjce v. Mancckjee 
& Co., 12 Moo 1. A. 112 ; Tahal v. Bisheshwar, 

I. L. 11. 8 All. 57, referred to. Bansidhar i\ 
Sital Prasad (1906) . . I. Xi. B. 29 All. 13 

8. AWARDS. 

{a) Construction and Effect of. 

1. Rule of construction. An 

award should be construed, not by oral evidence 
given by the arbitrators, but by looking at the 
language of the aw r ard itself. Guneshee v. Chotay 

Lall 3N,1, 117 

2. Award of the 

nature of a family . settlement directing an annuity 
to be paid “ tcihaiyat walidain. ” An award drawn 

by an unprofessional arbitrator in India is not to be 
construed according to the same principles as an 
award settled by counsel or a solicitor in England, 
but in accordance with what may reasonably 
be supposed under the circumstances of the case to 
have been the intentions of the arbitrator. V here 
an aw r ard, wdiich was of the nature of a family 
settlement between a father, mother, and son of 
certain property which had been given by the father- 
to the mother in lieu of dower and then by the 
mother to the son, directed that a certain annuity 
should be paid out. of the property to the father and 
mother tc ta liaryat walidain, it was held that the 
annuity was to be paid during the joint lives of the 
father and mother and also during the life of the 
survivor. Abdul Majid Khan v. Kadir Begam 

I. Xi. R. 20 All. 245 

3. — Effect of award — Signature of 

award by parties. Held, that the parties, having, 
signed the award of arbitration, must be bound by 
that until it is legally set aside, and, until it is set 
aside, a suit to enforce rights irrespective of the- 
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award is not maintainable. Gglam Ali Khan v. 
Imam Ali Khan . . .2 Agra 224 

4, - Party added dur- 

ing arbitration . In a suit pending before arbitra- 
tors, a person who is made a co-plaintiff on applica- 
tion, and maizes no objection to the arbitration, is 
bound by the award* Shitanath Biswas v. Kishen 
Mohun Mokerjee . . 5 VJ, R. 130 

5. — — — Defence of submis- 

sion to arbitration and award upon the matter in 
suit before suit brought. An award upon a ques- 
tion referred to arbitrators, on whose part no mis- 
conduct or mistake appears, concludes the parties 
who have submitted to the reference from after- 
wards contesting in a suit the question so referred 
and disposed of by the award. Two widows of a 
deceased Hindu referred generally to arbitrators the 
question of their rights, respectively, in the estate of 
their deceased husband, including the matter 
whether there was, or was not, any cause disentitling j 
the widow who afterwards brought this suit for her j 
share in the estate against the other who had ; 
obtained possession of the whole. The arbitrators , 
declared her to be disentitled to succeed to any ! 
portion of the estate, and awarded her maintenance j 
only. Held, that, in the absence of mistake or mis- j 
conduct on the part of the arbitrators, the award was [ 
binding on the parties. Bhagotx v. Chandan 

1 1. 1*. R. II Gale. 383 : 3b. R. 12 I. A. 87 j 

.. 0. . — — > Person not party j 

$o award — Reciprocity — Estoppel of objection of 1 
parlies — Exclusion from inheritance — Evidence Act , j 
a . 115. An arbitrator’s award declared the right j 
of a member of a Hindu family jointly possessed of j 
village houses and property, such member being deaf j 
and dumb, and not a party to the arbitration and 
award. He afterwards sued for separate possession : 
against the others, who in their defence denied his j 
title to inherit by Hindu law, on account of his j 
physical infirmity, which was from birth. The j 
award having been produced at the hearing : Held, J 
that this member of the family, being a stranger to j 
the submission to arbitration, was under no obliga- j 
tion to abide by the award, and that he consequently j 
could not avail himself of what the award contained ! 
■in his favour. Hira Singh v. Ganga Sahai 

I. la. R. 6 AIL 322 : la. R. 11 1. A. 20 

Affirming decision of High Court in Ganga . 
Sahai v. Hira Singh . I. la. R. 2 AIL 809 •; 

7. ■ * * — A ward not made J 

on reference by all parties . An arbitration award, j 
not being one which has been made upon a reference j 
by all the parties to the suit, is not capable of being j 
converted into a final decree under the provisions of | 
Ch. VI, Act VIII of 1859, though it is evidence | 
against any party who agreed to the reference, j 
Beejoy Chunder Banerjee v . Bhyrub Chunder j 
Banerjee . , , 15 W. R. 427 I 
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8, Consent to arbi- 

tration' — Ambiguity in award. A dispute having 
arisen as to the boundary of two estates, the parties 
joined in a petition to the Settlement Officer of the 
district to appoint arbitrators for the purpose of 
settling the boundary. That officer appointed arbi- 
trators who subsequently made the following award : 
“ Having in the presence of the karpurdazes of both 
parties taken down the depositions of the witnesses 
of both parties on the disputed locality and made 
investigation and enquiry on the spot, and having 
observed the aspect of the place, we have ascertained 
as follows. 7 ’ They then proceeded to state the 
boundary. ££ Going along west from the high peak 
of Sathoo Pahar, which is on the south of Imphapara 
one comes to a gurh called Rajgurh ; on the south of 
it is Doobhiadidi in Mahomedabad ; on the north of 
that gurh is Kolarkoonda in Belputta ; on the west 
of it is Perma hill ; on the east, south, and west is 
Mahomedabad ; on the north is Belputta. 57 At the 
foot of the award were the words, “ Decision of the 
arbitrators confirmed,” dated and signed by the 
Deputy Collector. The parties to the award after- 
wards petitioned the Settlement Officer to lay pillars 
along the line settled by the arbitrators, but he 
refused the application, but made an order that, 45 if 
the petitioners construct the pillars themselves, 
there will be no likelihood of objection hereafter. It 
is not necessary for the Court to pass any order in 
this mater. 77 Held, (1) that both parties had 
accepted the award ; (2) th it the award was not 
ambiguous ; (3) that the effect of the award was not 
merely to determine possession at the time, but to 
determine the right to the hand itself. Ramrunjun 
Chuckerbutty v . Ram Pbosad Dass 

13 O. I*. R. 26 

9, Refusal (o award 

interest to M ahomedan — Su it on mortgage. Plain- 
tiff, who was a Mahomedan, sued upon a mortgage 
executed by the defendants, who were also Mahom- 
edans, to secure certain sums advanced by him, with 
interest at 24 per cent. The defendants pleaded an 
award, by which the arbitrator, to whom the question 
of the defendants’ liability under the mortgage, and: 
certain cross-claims which the defendants urged 
against the plaintiff had been referred, had found 
that the plaintiff was entitled to a particular mm. 
under the mortgage for principal, but that, as a 
Mahomed jin, he was not entitled to any sum for 
interest. The plaintiff contended that the award 
was bad. Held, on appeal, that the plaintiff was not 
entitled, by reason of interest having been disallowed, 
to treat the award as a nullity, that the omission 
by the arbitrator to allow interest, was a mistake 
which might be rectified by the Court, and 
that the award must be taken to be binding on the 
plaintiff. Held , further, that the plaintiff was 
entitled to proceed on the mortgage, and that the 
sum found due by the award having been a portion 
of the mortgage debt, the plaintiff was entitled to 
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the usual mortgage decree for the sum found due 
with interest at 24 per cent, from the date of the 
award. Moonzqorad D owl ah v. Mehidi Begum 

7 C. L. R. 206 

XO. - — Maintenance, , 

Grant of villages for— Nature of grant , whether 
absolute or resum able. A grant of villages was 
made by a talukhdar to his younger son for mainten- 
ance. The elder son inherited the family talukh. 
In the next generation, in 1869, an award was made 
by a body of Oudh talukhdars as arbitrators on the 
submission of the disputants, who directed that the 
village “ given as maintenance be decreed in favour 
of the grantee to continue as heretofore. 5 ’ The 
questions raised in that award were whether the 
villages had been granted only for life or were in- 
heritable by the descendants of the grantee, and 
whether the talukhdar, or the holder of the grant 
for the time being, was liable for the revenue on the 
villages. The same questions were now raised by 
the third generation, who were the great-grandsons 
of the grantor, on the construction of the award. 
There was no limitation in the original grant of the 
villages to the grantee personally, nor was the grant 
expressly declared to be to him and his lineal descend- 
ants through males. But possession had followed 
in that order, and the talukhdar had always paid the 
revenue. The award, not having been filed within 
six months after the passing of the Oudh Estates 
Act, 1869, did not come within s. 33 of that Act. 
Held, (i) that the award was not on that account in- 
valid. It was obligatory upon both parties to the 
submission and upon those whose interests they 
represented, (ii) That evidence of the antecedent 
possession of the villages, as well as of the quasi- 
judicial acts of the arbitrators, was admissible, (iii) 
That the terms of the award conferred upon the 
grantee and his descendants the right to possess the 
villages free of rent to the talukhdar, who remained, 
responsible for the revenue, (iv) That the villages 
would not revert to the talukhdar 5 s line until the 
line of the grantee’s descendants should have be- 
come extinct, Bhaiya Ardawan Singh v. Udey 
Pratab Singh . . I. L. R. 23 Cale. 838 

# D. B. 23 I. A. 64 

11 . — Reference to arbitration by the parties — 
Award — Leave to fide by plaintiff, application for 
■ — Title-deeds — Discretionary power of Court to 
remit award for re-consideration to arbitrators — 
Arbitration Act {IX of 1899), s. 13— Civil Procedure 
Code (Act XI V of 1882), ss. 506 to 526. A and B 
referred certain matters in dispute between them to 
arbitrators, under the Arbitration Act (IX of 1899), 
and an award was made by which A was ordered 
to pay a sum of money to B upon B delivering up 
certain title-deeds. A thereafter applied to° the 
Court to have the award filed. B objected upon the 
ground that^ there, was no finding that he was in 
possession of the title-deeds, and asked to have the 
; a ward remitted. -.-Held, that an order in the award 
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on A to pay a sum of money to B, on the latter 
giving up certain title-deeds (possession of which was; 
denied by him), could not amount to a finding that 
B was in possession of the title-deeds. Held,. further, 
that ss. 506 to 522 of the Civil Procedure Code apply 
to arbitrations in a suit. Protap Chunder Dey, v. 
Toolsey Bass Dey (1902) I. L. R. 29 Cale. 793 

12. [Construction"* of award — Suit to- 

recover money due cn an award— Specific Belief 
Act (I of 1877), ss. 21 and 30 — Specific performance 
— Damages. In a. suit for the recovery of a certain 
sum of money with interest due on an award and on 
the failure of the defendant to pay for the recovery 
of the same from the defendant’s property, it was 
contended that the plaintiff was not entitled to the 
relief sought, having regard to ss. 21 and 30 of the 
Specific Relief Act (I of 1877). Held, disallowing 
the contention, that the suit was not for specific 
performance. It was a suit for the recovery of 
money and for relief incidental thereto. Fardunjj 
Edalji v. Jamsetji Edulji (1904) 

I. Xi, R. 28 Bom. 1 

13. - English Arbitration Act (53 dr 

54 Viet., c. 49), s . 32 — Award of Arbitrators — 
Order in High Court, England, that the award be 
enforced as judgment, if amounting to foreign 
judgment Suit in High Court, Original Side, to~ 
recover amount directed in award — Defendant not 
resident nor carrying on business in Calcutta— 
Letters Patent (25 & 25 Viet, c. 104), cl. 12— Defend- 
ant s undertalcing to pay to plaintiffs' attorney in 
Calcutta if latter forbore from suit if amounting to 
ic cause of action ” within the meaning of cl. 12 of the 
Letters Patent — Jurisdiction. An award was made 
by arbitrators in England directing defendant to 
pay plaintiffs a certain sum. The award was bv an 
order of the 1st March 1902 of the High Court 
Q. B. D., England, directed to be enforced in the 1 
same manner as a judgment. Defendant left 
England and left the sum unpaid. Plaintiff 
instituted a suit on the Original Side of the High 
Court of Calcutta to recover the said sum, but at the 
time of the institution of the suit defendant neither 
dwelt nor carried on business nor personally worked 
for gain within the limits of its original jurisdiction. 
Plaintiffs’ solicitor, however, at an interview in, 
Calcutta with defendants had given an undertaking 
to defendant not to sue him, until he heard from 
plaintiffs, in consideration of defendant’s under- 
taking to pay £500 immediately in part payment. 
Held, that the defendants undertaking in consi- 
deration of plaintiffs’ attorney forbearing to sue- 
was not a cc cause of action ” within the meaning of 
cl. 12 of the Charter, and the High Court had not 
jurisdiction to entertain the suit. Bead v. Brown, 
22Q. B. D. 128, and Cooke v. Gill, L. B. S C. P. 
107, referred to. Obiter : per Maclean, C. J. 
That the order of the 1st of March 1900 is not 
such a judgment as to entitle the plaintiffs to- 
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sue upon it. Deed Narain Singh v. Minnie 
Dietert (1904) . . 8C. W. 3ST. 207 I 

s.c. I. Xi. R. 81 Calc. 274 

14, Instrument of partition — Award — An award j 

by an arbitrator directing a partition , An award ; 
began by saying. “We decide as below. The 
parties should act accordingly.” It went on, the 
defendant 44 should take into his possession 
as below after passing a legal release. ” It added j 
other directions with regard to the action of 
the defendant, and provided “ in connection with 
whatever is settled to be given to the 4 defendant 5 
.and to be taken by him, we direct that the 4 defend- I 
ant 5 should take into his possession the properties 
and receive and pay money stated above after 
passing a release on sufficient stamp and getting it 
registered.” Held , that the award came within j 
the meaning of the words 44 an award by an I 
arbitrator directing a partition ” within the mean- 
ing of s. 2, clause 15, of the Indian Stamp Act (II 
of 1899). Per Beaman, J. The terms of s. 2, clause 
15, of the Indian Stamp Act (II of 1899) provide 
for all the cases, for parties having divided or 
agreed to divide, for arbitrators, to whom reference 
has been made, directing a partition and last for j 
the Courts effecting a partition. Kali bass v. } 
Tribhuvandass (1906) . I. L. R. 31 Bom, 88 j 

: \ | 

(b) Enforcing Awards. 

15. — Requisites for enforcing : 

award — Judgment and decree on award . Per | 
Melvill and Pinhey, JJ. Before effect can be j 
given to an award by execution proceedings, there j 
must be a judgment according to the award and j 
a decree following thereon. Ishwardas Jagjivan- ! 
das v. Dosibai . . I. L. R. 7 Bom. 316 

10. Award allowing mainte- I 

nance in perpetuity — Enforcing an award ! 
beyond lifetime of parties. The plaintiff and the j 
defendant were members of a Deshpande family in j 
Khandesh. An arbitration award, dated 1838, j 
which was assented to by the ancestors of the j 
parties, provided that the defendant’s father should j 
continue to hold the Deshpande vatan, and pay a } 
certain allowance to the plaintiff’s father and two j 
uncles, unless they should see fit to make a partition, j 
The plaintiff alleged that the allowance as fixed was j' 
payable in perpetuity, and was paid till 1864-65 
when it was stopped, and prayed for a decree j 
declaring him entitled to it and arrears for eleven j 
years. Held, that effect could not be given to the 1 
award as a decree, as no Court would pass a decree I 
fixing a grant' of maintenance in perpetuity ; that an ! 
allowance fixed by a decree as maintenance was ! 
ordinarily liable to be varied, on the party ordered 
to pay it showing circumstances rendering it equit- j 
able to make the variation ; and that, there being no | 
reason to suppose that the arbitrators had any idea j 
of fixing the allowance for a longer period than the j 


lifetime of the parties, and all those parties being 
dead, no effect could any longer be given to the 
award. Madhavrav Deshpande v. Ramray 
Deshpande . . I. L. R. 7 Bom. 151 

17. Agreement to be bound by 

maj ority — Refusal of arbitrator to act . Where 
a case was referred by a Court to the arbitration of 
three persons, and the parties to the reference 
agreed to be bound as to the matters in dispute by 
the decision of a majority of the arbitrators, and 
one of the arbitrators subsequently refused to act 
and withdrew from the arbitration : Held, that the 
Court could not pass a decree on the award of the 
remaining arbitrators, and could only, under s. 510 
of the Civil Procedure Code, appoint a new arbitra- 
tor or supersede the arbitration and proceed with 
the suit. Nasir All v. Tinoo Dossia , 6 W. II 95, 
and RoMlkhand and Kumaun Bank v. Row, I. L. R. 
6 AU. 468, referred to. Nand Ram: v. Fakir 
Chand . . . I, I*. R. 7 All. 523 

18. Specific enforcement-— Specific perfor- 
mance — Suit on an award not a suit for specific 
performance of a contract — Limitation — Limitation 
Act (XV of 1877), Sch. 11, Art. 113 . Held, that a 
suit to enforce an award cannot be treated as a 
suit for specific performance of a contract within 
the meaning of Art. 113 of the second Schedule to 
the Indian Limitation Act, 1877. SoruavalU Animal 
v. Muthayya Sastrigal, I. L . R. 2$ Mad. 593 , 
followed. Sukho Bibi v. Ram Sukh Das , I. L. R. 5 
All. 263 , and Raghubar Dial v. Madan Mohan 
Lai, 1. L. R. 16 All . 3, distinguished. Sheo 
Karain v. Beni Madhob (1901) 

I. Is. R. 23 All. 285 

19 4 Suit for specific , enforcer, 

ment of award — Case in which compensation m 
money considered impossible to assess. The defend- 
ant leased a village to the plaintiff for a term of five 
years. In the second year of the lease disputes 
arose between the parties, which they agreed to 
submit tD arbitration. On the questions submitted 
to him, the arbitrator delivered an award, which was 
to the effect — (I) that the lessee should surrender 
possession at a fixed time within the term of the 
lease, (2) that the lessee should pay the sum of 
RS00 to the lessor, and (3) that, as to arrears of 
rent due from the tenants, the lessee should obtain 
decrees and execute a conveyance of them to the 
lessor, who was to pay to the lessee the aggregate 
amount of the decrees. The other terms of the 
award having been performed, the lessee sued for 
specific performance of the remainder. He filed 
with his plaint a number of decrees obtained by him 
against the tenants, together with a sale-deed con- 
veying those decrees to the defendant, and prayed 
that the defendant might be ordered to accept the 
conveyance and pay the amounts of the decrees. 
Held, that, even if the award were bad, the defend- 
ant having acted on it and accepted the benefits it 
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gave him, had precluded himself from impeaching 
it ; also that the case was not one in which it was 
possible to assess compensation in money for the 
breach of the particular condition in the award, 
and that the plaintiff was entitled to specific per- 
formance of the award, and this was directed in 
terms of the order made in the case of Bell v. 
Denver , 54 Lem Times Reports 729. Brij Mohan 
Lal v. Shiam Singh (1901) I. L. R. 24 All. 164 

20. — - — - Award — Suit to file an award — 

Want of jurisdiction in the arbitrators can be pleaded 
— Award is equivalent to a judgment even before a 
decree is passed upon the award — Partition is effected 
by the award itself. When a suit is brought to 
enforce an award a party to it can urge and show 
that it is not binding upon him on the ground of 
want of jurisdiction in the arbitrators. An award 
is equivalent to a judgment whether it has passed 
into a decree or not. It is binding upon the parties. 
In cases where it directs partition to be effected, it 
dissolves the joint family and from the moment of 
its date it severs their joint interests. Muhammad 
Newaz Khan v. Alam Khan , I. L. R. 18 Calc. 414 , 
and Laldas v. Bai Lala , 11 Bom. L. R. 20, followed. 
Bhaurao v. Radhabai (1909) 

I. L. R. 83 Bom. 401 

(c) Power of Court as to Aw'ards. 

21. — Confirmation of award — 

Duty of Court. The Court, in passing judgment on 
the arbitration award, must confine itself to the 
plaintiff ’s claim and give a decision thereon. Tru- 
nath Chowdry v. Manick Chundee Dass 

14 W. R. 406 

22., - — — Duty of Court * 

If a Court regards an award as not open to objec- 
tion, such Court must deliver judgment in accord- 
ance with the terms of such award, and not modify 
the same. Luchmee Narain v. Pyle 

2 N. W. 150 

23. — — — — — Adding to award 

on confirmation. The Court can only give judgment 
in accordance with the award, and cannot add an 
order for interest to it, if interest has not been given. 
Mohun Lall Shaha v. Joynarain Shai-ia Chow- 
dhry ... 23 W. R. 105 

24. — - Plea of jurisdic- 

tion on limitation. When an award has been made, 
no plea of jurisdiction or limitation can he raised 
before the Court, which is to pass its decree accord- 
ing to the award. Ameen Chund v. Mendhoo 
Khan 1 Agra Rev. 53 

25. Reduction ' of 

number of instalments where payment by instalment 
is ordered— Civil Procedure Code, ss. 518, 522. 
The arbitrators, to whom the matters in difference 
in two suits for money were referred to arbitration, 
made an award for payment to the plaintiff of 
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8. AW ARDS — contd. 

(c) Power of Court as to Awards — contd . 

certain sums by the defendant, and further directed 
that these sums should be paid by certain instal- 
ments. . The plaintiff preferred objections to the 
award in so far as it directed payment by instal- 
ments, and the Court, holding that the arbitrators 
had no power to make such a direction, modified the 
award to that extent, under s. 518 of the Civil Pro- 
cedure Code. On appeal, the District Judge, while 
allowing the power of the arbitrators to direct pay- 
ment by instalments, reduced the number of instal- 
ments which had been fixed. Held, that, as it was 
clea,r that the reference to arbitration gave the 
arbitrators full powers, not only as to the amount to 
be paid, but also as to the manner of payment, the 
lower Appellate Court was wrong in reducing the 
number of instalments which had been fixed. Per 
Mahmood, J . The word “ award ” used in the 
last sentence of s. 522 of the Code must be under- 
stood to mean an award as given by the arbitrators, 
and not as amended by the Court under s. 518. 
The words “ in excess of, or not in accordance with 
the award,” used in s. 522, were intended to enable 
the Court of Appeal to check the improper use of the 
power conferred by s. 518. Jawahar Singh v. Mul 
Kaj .... X L. R. 8 All. 449 

26. - - - — Power of Court 

to order sale— Award without power to sell Power of 

Court to go beyond award when made a decree of 
Court. Where the partners of a firm in their 
partnership deed agreed to refer their disputes to 
arbitration, and the reference made in pursuance of 
this agreement gave the arbitrators a power to make 
partition, but omitted a power to sell : Held, on the 
award being made a rule of Court, that the Court 
had no power, under s. 326, Act VIII of 1859, to 
order the sale of certain property of which the 
arbitrators were unable to make partition, and the 
sale of which they recommended on that ground. 
Chunimony'Dassee v. Nistakinee Dassee 

3C.L. R. 357 

27. - - — Grant of right of 

way not given by award - — Award for partition 

Subsequent suit for right of way not of necessity 
Where the house and lands of a joint Hindu family 
were partitioned by the Court according to an award 
made by an arbitrator to whom the parties had 
agreed to refer the matter : — Held, in a subsequent 
suit, that the Court could not go behind the award 
and allow one of the members of the family to claim 
a right of way from the family house to a public 
road, through the lands allotted by the award to 
another member, such right of way not having 
been granted by the award, and there being no such 
right of way of necessity. Gopal Chundee, Roy v. 
Brojendeo Coomar Roy . 5C.L. R. 388 

28. — Arbitration— Award— Award set 

aside Court not empowered to make a second ■reference- 
on the same submission. The parties to a suit pend- 
ing in the Court of a Munsif referred the matters in 
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dispute between them to arbitration. An award 
was made and delivered : but it was afterwards 
discovered that one of the plaintiffs had died before 
the termination of the arbitration proceedings, and 
the Munsif accordingly set aside the award. Held, 
that the Munsif had no power to make a second 
order on the same agreement of the parties again 
referring to arbitration the matters in dispute 
between them. Pachkauri Ram v. Hand Rai 
(1908) . . . I. Ii. B. 30 All. 505 


{d) Validity of Awards, and ground for 

SETTING THEM ASIDE. 

29. -— - Reversal of award — Civil 

Procedure Code, 1859, s. 324. An award is not rever- 
sible, unless the provisions of s. 324, Act VIII of 
1859, apply. Reedqy Kishto Muzoomdar v. 
Puddo Lochun Muzoomdar . 1 W. B. 12 


Application to set aside 


award — Extension of time for applying to set aside 
award — Civil Procedure Code , 1859, s. 324. In an 
application to set aside an order made by a Judge 
in chambers, extending the time (of ten days) for 
making an application under s. 324 of Act VIII of 
1859 to set aside an award on the ground of mis- 
conduct of one of the arbitrators and of the umpire : 
— Held, that the words of the section being in their 
ordinary import obliga tory, and there being nothing 
in the other parts of the Code to show that such 
construction was at variance with the intention of 
the Legislature, and a similar provision having 
been held by the Courts in England to be imperative 
that the application to set aside the award must be 
made within the ten days, provided the Court be 
then sitting, and, if not, on the first day of its sit- 
ting after that time, and that there is no power to 
enlarge the time to make such a implication. Edalji 
Shaporji v. Talsi Das Sundardas 

2 Bom. 285 : 2nd Ed. 270 

Edcjlji Shapuimi v. Tulsidas Sunderdas. 

1 Ind. Jur, 3ST, S. 234 

31. Ground for setting aside 

award — Delay in returning. An award made by 
the consent of the parties cannot be set aside merely 
by reason of its having been sent in a week later 
than the date appointed, when such delay is not 
owing to misconduct or corruption. Ameen Chund 

/tv Mendhoo Khan . . 1 Agra Bev. 53 

32. - - - - Fraud. To set 

aside an award, there must have been some fraud- 
ulent suppression of evidence or other malpractice 
of the successful party, which should be definitely 
stated in the plaint. Huh Churn Dass v. Hazard 
Mull .... 1 Ind. Jur. O. S. 12 


award. An a wa rd of a rbitrators cannot be set aside 
on the ground of its being inconsistent, because the 
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plea of the defendant was proved as to part of the 
case, and not as to the other. Debraj Roy v, 
Kartigk Chunder Sircar . W. B. 1864,153 

84. — : — Civil Procedure 

Code, 1859, ss. 322,323,324. Where by the terms 
of a reference to arbitration all matters in difference 
are referred to the arbitrator, the Court will not 
modify (s. 322), remit (s. 323), or set aside (s. 324) 
the award, on the ground that the arbitrator in 
his discretion has awarded damages to the plaintiff, 
and at the same time make him pay all the costs, 
when it is not shown that he exercised the discretion 
given him improperly. Mohendrohath Rose v. 
Nussee Mangee . 1 Ind. Jur. IV. S. 224 

35. — — Document wrongly 

admitted in e vidence — Privileged communication — 
Refusal to confirm award. In a case referred to 
arbitration the defendant contended that, as he had 
tendered the amount awarded to plaintiff before suit, 
he ought nut to pay costs, and in support of his con- 
tention produced a letter written by the plaintiff’s 
attorneys to his attorneys, which was stated to be 
without prejudice, and on that the arbitrator refused 
plaintiff costs. An application to confirm the 
award was refused, on the ground that the letter 
had been improperly used as evidence. Held, on 
appeal, that though the arbitrator was wrong in 
receiving and using a document which ought not 
to have been received, yet that this was not a suffi- 
cient ground to justify the Judge in refusing to 
confirm the award. Howard v. Wilson 

I. L. B.4 Calc. 281 : 2 C. L. B. 488 

Arbitrator having 
interest in the matt ir at issue — Civil Procedure Code, 
1859, s. 324. A Court should make full enquiry into 
the objections made to an award before setting it 
aside, and should not hastily assume that the mere 
circumstance of the arbitrator having some interest 
in the matter at issue would necessarily bring the 
award within the provisions of a. 324 of Act VIII of 
1859 and render it liable to be set aside. Senuk 
Kachee v. Oree Doobey . 2 IV. W. 241 

In terested arbitra - . 
tor —Pleader of one of the parties, . A Courtis justi- 
fied in holding that an award is not valid and 
binding upon that defendant, when the arbitrator 
was the retained pleader of the plaintiff, and no 
disclosure of this fact was made, before the arbitra- 
tor was appointed, to the defendant who was conse- 
quently unaware of it. Kali Pros anno Grose v. 
Rajani Kant Chattekjx I, Ii. B. 25 Gale. 141 

Award purport- 


mg to be ■ considered award oforbitraMrs^, but \ really'', 
adoption by arbitrators of an agreement between parties. 
Where an award which purported to be a considered 
award of the arbitrators framed after consideration 
of the statements of the parties and the evidence 
of witnesses was found in reality to be merely the 
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adoption by the arbitrators of an agreement arrived 
at and signed by the parties to the reference, it was 
held that this would not prevent the award bein" 
a valid and binding award between the parties*? 
Gobardhan Das v. Jai Kishen Das 

I. L. R. 22 All. 224 

89. ^ — — Arbitrary decision — Civil- 

Procedure Code , 1859, s. 324. It is no ground to set 
wttt no Ward of arbitrators, under s. 324, Act 
VIII or 1859, that the arbitrators decided the case 
against the written statement of the defendant. 
Gooroo Churn Dey v. Ramdhone Paul 

7 W. R. 28 


DIGEST OP CASES. 
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40 - _ Misconduct of arbitrators 

Refusal to amend award . The refusal of arbitra- 
tors to amend a clearly bad award is misconduct 
under s. 324, Act VIII of 1859. Deb Narain 
biNGH V. Rajmonee Koonwar . 3¥,E, 168 

, ~ I Neglect of some 

f n r jj ir ®i° rs io attend- — Civil Procedure Code, 1859, s. 

-4. The neglect of some of the arbitrators to attend 
meetings of the arbitrators is misconduct within 
the meaximg °f S * 324, Justifying the setting aside 
of the award by the Court which appointed the 
arbitrators, but not by a Court of Appeal. Sree- 
NATH GHOSE V. RaJCHUNDER PAUL 8 W. R. 171 


ARBITRATION — contd. 

8. AW AR DS — contd. 

(d) Validity of Awards, and ground 

SETTING THEM ASIDE — COTitd. 

Munsif was set aside on the ground that the award 
was. illegal, as two only of the three arbitrators 
originally appointed had made the award, and the 
evidence did not prove the plaintiff’s case. On an 
S ICi to th P High Court to set aside the order 
J that, under s. 325, Act VIII 

otl859, the Judge had no jurisdiction to set aside 
the award when the Court of first instance had 
passed judgment according to the award. In the 
matter of the petition of Ilahi Bax 

5 B. Ii. R. Ap. 75 

. 14 W. R. S3 


Elahee Buksh v. Hajoo 


42.. 


7 TT , I 7 —Power of Court on 

appeal But where the decree is appealed from, the 
Appeal Court has power to take cognizance of the 
question of misconduct of arbitrators. See s. 363, 
Act VIII of 18o9. Ramyyad Singh v. Nlrunjun 
Ko£R • • • . 22 W. R. 420 

PvAM Guttee JMundul V. Thakoor Dass Mun- 
DJJh .... 22 "W. R. 418 

43. 


„ ™ 77 , Refusal to call 

witness. Refusaljby an arbitrator to cal] witnesses 
produced by eitherparty amounts to judicial miseon- 
duct withm the meaning of s. 521 of the Civil Pro- 
cedure Code. t Rtjghoobuk Dyaj, v. Maina Kobe 

12 C. L. R. 564 


, . ? , . , Suspicion of par- 

tiality. An award cannot be set aside by the Court 
on the mere surmise that the arbitrator has been 
partial. Nainsukh Rai v. Umadai 

I. D. R. 7 All. 273 

„ ~ ~ ~ ~ — * Power to set aside 

at ?%r« l teT 'Judgment given on it— Award— Act VIII 
of 1>. 5 9, ss. 324, 325 — Jurisdiction. Two out of 
three arbitrators appointed in the case submitted 
their award before the Munsif. The defendant, 

against whom the award had been made, applied to 
the Munsif to set aside the a ward on the ^rounds of 
corruption and misconduct and that thelward was j 

a nullity inasmuch as only two out of three arbitra- 

tors had made the award. The Munsif overruled 
the objections, and passed a decree in terms of the 
On appeal to the Judge, the order of the 


7 ' t- 0 i J 7“ Civil Procedure 

Code, s. 521, cl (a)— Misconduct ” of arbitrator. 
i h0 ' vor ^ T , misconduct, ” as used in s. 521, el. (a), of 
the Civil Procedure Code, should be interpreted in 
the sense in which it is used in English law with 
reference to arbitration proceedings. It does not 
necessarily imply moral turpitude, but it includes 
neglect of the duties and responsibilities of the 
arbitrators, and of what Courts of Justice expect 
from them before allowing finality to their awards. 
An arbitrator to whom the matters in difference in 
a suit were referred under s. 508 of the Civil Pro- 
cedure Code, and who was directed by the order of 
reference to deliver bis award by the 22nd September, 
applied on the 17th September for an extension of 
time on the ground that a very full investigation was 
necessary, which it was not possible to make within 
3 ^. ed P e ™ d 0“ the 20th September, 
without waiting for the order of the Court, he notified 
to the parties that he proposed to hold an inquiry 
m the case on the 24th, and it appeared that he did 
not expect this intimation to reach them before the 
21st or 2„nd. On the 23rd he informed the plaintiff’s 
pleader that a new date would be fixed for the in- 
quiry, of which notice would be given to the parties 
Notwithstanding this, on the 23rd the arbitrator 
took evidence for the defendant in the absence of 
the plaintiff and his pleader. All these pro- 
ceedings were held before the arbitrator received 
an order of the Court extending the time for delivery 
of the award up to the 26th October. On the 27th 
September he directed the parties to be informed 
that the investigation would be held on the 
5th October. On the 4th October the plaintiff 
presented a petition praying the arbitrator to sum- 
mon witnesses and to take documentary evidence, 
and upon this nothing definite was settled at the 
time ; but after the pleaders had left, the arbitrator 
passed an order rejecting the petition, on the ground 
that the evidence sought to be produced was un- 
necessary. On the same date and on the 5th and 
6th October he took evidence for the defence in the 
absence of the plaintiff and his pleader. On the 
10th he rejected a petition by the plaintiff praying 
tor further time to produce evidence, and complain- 
ing of his having taken evidence in the plaintiff’s 
absence and having received in evidence a fabricated, 
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document. On the 25th October the arbitrator 
delivered his award in favour of the defendant. 
Subsequently, upon objections made by the plaint- 
iff, the Court set aside the award, and directed 
that the trial of the suit should proceed : — Held, 
that, although no case of ‘ ‘ corruption ” within the 
meaning of s. 521 , cl. ( a ) of the Civil Procedure Code 
had been made out against the arbitrator, the cir- 
cumstances above stated amounted to “miscon- 
duct” and the award was, therefore, bad in law, and 
had rightly been set aside. Soobal ThaJcur Opadeeah 
v. Punchanund Tihka , S. D. A. Bengal, 1848 , 115, 
Meedoy Kriste Mozoomdar v. Pudoo Luehun Mujum - 
dar, 1 W. R. 12, Sada Ram v. Beharee , S. D. A. IV. 
fFv, 1864 , Vol. 2 , 399 , Pam Bass v. Khoobee , S. D. 
A.N. W., mi, Vol 2, 199, Howard v. Wilson, 1. 
L. R. 4 Gale. 231 , Bhagirath v. Ram Ghulam, 1. L. R. 
4 All 283 , Wazir Mahton v. Lulii Singh , 1. L. R. 
7 Calc. 166, Nainsukh Rai v. TJmadai , 1. L. R. 7 
All . 273, and Pestonjee Nusserwanjee v. Manockjee, 
12 Moo. 1. A. 102, distinguished. Gunga Sahar 
v. Lekhraj Singh . I. L. R. 9 All. 253 

47. Omission of arbi- 

trators to act in conformity with the rules of evidence. 
It is not a valid objection to an award that the ar- 
bitrators have not acted in strict conformity with the 
rules of evidence. Guppu v. Govindacharyar 
I. It. R. 11 Mad. 85 

43 Civil Procedure 

Code, s. 521 — Misconduct of arbitrators — Ground for 
setting aside award. Where a suit was referred to ar- 
bitration, and objection was taken to the award on 
the ground that one of the arbitrators had not 
attended a meeting when witnesses were examined 
by the other arbitrators : — Held, that the award was 
invalid by reason of misconduct on the part of the 
arbitrators within the meaning of s. 521 (a) of the 
Code of Civil Procedure Thammiraju v. Bapiraju 
I. D. R. 12 Mad. 113 

49. . — ~ — — Misconduct of 

arbitrators — • Application to have award set aside — 
Ground for setting aside aioard. On an application 
to have an award set aside by reason of misconduct 
on the part of the the arbitrators, their action 
alleged was held not to amount to misconduct, and, 
therefore, the defendants were not entitled to have 
the award set aside. Toolese Money Dassee v. 
Sudevx Dassee . . I. Is. R. 20 Gale, 361 

3 C. W. N. 347 

60. In another case, 

heard at the same time and between the same parties, 
the facts were these : — The first meeting of the arbi- 
trators was held on the 9th January without any 
notice to the defendants. It was alleged that noth- 
ing was done at this meeting. On that day the 
arbitrators sent a notice to the appellants appoint- 
ing the next day (10th) at 6-30 p.m. for the next 
meeting. The defendants’ attorney thereupon 
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wrote protesting, and asked the arbitrators not to 
proceed, as they intended to apply to the Court. 
No. notice of this protest was* taken by the 
arbitrators, and they proceeded with the 
arbitration on the loth in the absence of 
the defendants. On the 11th the defendants’ 
attorney received a notice that the arbitrators 
would hold a meeting on the 12th at 8 a.m. A 
meeting was held on that day in the absence of the 
defendants, and an award was made decreeing the 
suit. Held, that the arbitrators did not give the 
defendants a fair and reasonable opportunity of 
being heard, and were guilty of such misconduct as 
was sufficient to vitiate the award. Semble: The 
ex-parte meeting on the 10th was alone sufficient to 
warrant the Court in setting aside the award. 
Toolseymony Dassee v. Sudevi Dassee 

3. C.W. N. 301 

51. — - Ground for setting 

aside award — Arbitrator receiving evidence from one 
side in absence of other side — Misconduct — Civil Pro- 
cedure Code, 1882 , s. 521. An arbitrator ought not 
to hear or receive evidence from one side in the 
absence of the other side, without (if he does) giving 
the other side affected by such evidence the oppor- 
tunity of meeting and answering it. This proposi- 
tion is, however, subject to the qualification that 
the parties may agree that a reference may he con- 
ducted in any particular way, and such an agree- 
ment may be either express 'or implied from their 
conduct during the arbitration, and, they may also 
expressly or by their conduct waive their objection 
to an irregular course of conduct on the part of the 
arbitrator. Where an arbitrator received certain 
papers and documents from the defendants in a suit 
referred to his arbitration, together with a letter 
from the defendants containing certain documents 
sent to him and made his award without giving the 
plaintiffs an opportunity of seeing the said papers and 
documents, and of meeting the inferences dedtcible; 
from them : — Held , that there was such a breach of . 
duty on the part of the arbitrator as entitled the 
plaintiffs to have the award set aside. Cursetji 
Jshangir Khamratta v. Crowder 

I. HR. 18 Bom. 299 

52. - — r—r — * — —— Civil Procedure 

Code , ss. 508, 514, 521 - — Omission to fix time for deli- 
very of award-— Extension' of time after expiration, of 
period fixed— Invalidity of award when not made 
within time fixed by [Court— Costs..'- . The provision, 
contained in s. 508 of the Civil Procedure Code, 
requiring the Court to fix a reasonable time for the 
delivery of the award, is not imperative, but direc- 
tory, and non-compliance with it does not make 
the order of reference abortive and any subsequent 
arbitration proceedings ineffectual and bad. Under 
s. 514 of the Code, the Court may extend the time 
for making the award after the time fixed therefor 
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lias expired. The last paragraph of s. 521 does not 
imply that an omission by the Court to fix a positive 
•date within which the award is to be filed is fatal to 
the validity of the award. Where an order extend- 
ing the time for delivery of an award was made 
•after the time fixed therefor had expired, and did 
not fix any positive date for the filing of the award : 
— Held , that the adoption of the award by the Court 
amounted to an enlargement of the time for delivery 
of the award to the date on which it was in fact 
delivered, and to a ratification of what had been 
done by the arbitrators, and that the parties, having 
made no objection to the action of the Court, must 
be taken to have waived any objection to the award. 
The mere circumstance of an arbitrator having first 
tendered and then withdrawn his resignation 
•does not formally divest him of his character as 
arbitrator. Joymungul Singh v. Mohun Ram 
Marwaree , 23 IF. R. 429, referred to. Har 
Narain Singh v. Bhagwant Khar 

I. L. R. 10 All. 137 

Held, on appeal to the Privy Council (reversing 
the above decision) : — When once an award has 
been delivered, it is no longer competent to the 
Court to grant further time, or to enlarge the period 
for the delivery of the award under s. 514 of the Code 
of Civil Procedure. Where an award was not made 
within the period fixed by the Court’s order, but was 
made after the date given in the last order extend- 
ing the time for its delivery : — Held, that the award 
was invalid. The decree of the Court dealing with 
the award as if duly made within the time could not 
be treated as enlarging it. The judgment in Ghuha 
Mai. v. Hari Ram, I. L. R. 8 All. 548 , approved. 
‘Order to be that the suit should proceed. Neither 
party to be entitled to costs in either Court below 
•after the first judgment with regard to the stage at 
which the objection was taken ; and the costs prior 
to that to abide the issue. Har Narain Singh v. 
Chaudhrain Bhagwant Kuar 

1. 1.. R. 1 All. 300 
I«. R. 18 I. A. 355 

The principle of this case is applicable also to 
arbitration under s. 221 of the N.-W T . P. Land 
Revenue Act (XIX of 1873). Gouri Shankar v. 
Babean Ball . . I. L. R. 14 AH. 347 

53. — ■ Omission to fix 

time for delivery of award — Award not signed by the ! 
arbitrators in the presence of each other— Civil 
Procedure Code, 1882, ss. 508 and 516. An 
award is not invalid merely because no time has 
been fixed for the making of the award, s. 508 of 
the Code of Civil Procedure being directory and 
not mandatory. Har Narain Singh v. Bhagwant 
Kuar, I. L. R. 10 All. 137, followed. Muthu- 
KUTTI NaYAEAN iO’ACHA Nayakan 

I. L. R. 18 Mad. 22 

54, — Civil Procedure 

■Cede, $8. 514, 521 — Enlargement of time for award. 
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after period fixed for making it had expired. A suit was 
referred to an arbitrator, who did not make his award 
within the period limited for that purpose. After that 
period had expired, an application was made for its 
extension, both parties consenting ; the applica- 
tion was granted, and the award was made within 
the time so extended, and a decree was passed in its 
terms. Held , that the order extending the time was 
not illegal, and the party dissatisfied with the decree 
was not entitled to have the award and the decree 
made upon it set aside. Lakshminarasimham v. 
Somasundaram . . I.L. R. 15 Mad. 384 

55. • ■ Civil Procedure 

Code, ss. 514 and 521 — Power of Court to extend lime 
for making award. A Court has power to act under s. 
514 of the Code of Civil Procedure at any time before 
the award is actually made, whether the time 
previously limited for making the award has ex- 
pired or not. Har Narain Singh v. Chudhrain 
Bhagwant Kuar, 1. L. R. 13 All 300, referred to. 
Ram Manghab Misr v. Lal Beh^ri Misr 

I.Ii.R.14 All. 343 

58. Civil Procedure 

Code, 1882, ss. 508 , 521 — Delivery of an award. A 
suit was, at the instance of the plaintiff and defen- 
dants, referred to an arbitrator. The arbitrator 
made his award within the period fixed by the order 
of reference, but did not submit it to the Court until 
two days later. Held, that the award was valid 
under Civil Procedure Code, s. 508. Arumugam 
Chetti v. Arunachalam Chetti 

I. Is. R. 22 Mad. 22 

57. Validity of award — Omiss ion 

to fix time for sending in— Act VIII of 1859, s. 318. 
Where no time had been fixed in the order directing 
the award lor sending in the award, the award is, 
under s. 318 Act VIII of 1859, invalid. Ganga- 

GOBINDA V. KALIPRASANNA NaIK 

1 B. L. R. S. N. 13 : 10 V/. R. 200 

58. Omission to fix time 

for delivery of award — Civil Procedure Code , 1859, s. 
315. Where the lower Appellate Court omitted in 
its order referring the case to arbitration to fix a 
time for the delivery of the award, as directed by s. 
315 of Act VIII of 1859, but both the parties per- 
mitted the reference to proceed and took part in the 
proceedings, without making any objection until 
after the award was delivered, and when the omis- 
sion in the order of reference could work no injury 
to either party, the High Court saw no reason why 
the omission should be held to avoid the award. 
Mubarik Ali v. Kadir Buksh . 7 N. "W, 351 

59. Award made out 

of time— Civil Procedure Code (Act XI V of 1882), ss. 
506, 514. An appeal was preferred against a decree of 
an original Court dismissing a suit, and the Ap- 
pellate Court sent the case back for the purpose of 
certain evidence being taken, and certified to it. 

x 2 
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Pending that being done, the parties applied^ to 
the Appellate Court to refer the case to arbitration, 
and that Court referred that application to the 
original Court for disposal, although the case was 
still pending on its own file for disposal. Subse- 
quently another application was made to the original 
Court to refer the case to arbitration, and on the 10th 
May the record was sent to the arbitrator with direc- 
tions to submit his award within seven days. On 
the 12th September, as the award had not been 
sent in, the original Court passed an order recalling 
the record, and subsequently the award of thearbi- , 
trator, dated the 12th September, was filed. The 
original Court thereupon forwarded the record to 
the” Appellate Court for its decision. Objections 
were taken to the award, but overruled, and the 
Appellate Court passed an order directing the case 
to be sent back to the original Court, with orders 
to pass a formal decree in accordance with 
the award of the arbitrator. Held , that the award 
was bad in law, because the time within which it 
was directed to be made had never been enlarged, 
and the Court’s order of the 12th September recall- 
ing the record could not be taken as an indica- 
tion that the time was enlarged. Bhugwan Bass 
Marwaex v. Nund Lall Sein 

I. L. B. 12 Calc. 173 

80. Award made out 

of time- — Civil Procedure Code , s. 521 — Arbitration. 
Under s. 521 of the Civil Procedure Code, the rule 
that no award shall be valid unless 4 L made ” within 
the period fixed by the Court, is equivalent to a 
rule that the award must be “delivered” within 
that period. Upon a reference to the arbitration of 
three persons, the Court ordered that the award 
made by them should be filed on the 19th September 
1885. The award was not filed on that date, hut 
was signed by two of the arbitrators on that date, 
and by the third arbitrator on the 20th September; 
on which day it was filed. It had been agreed 
that the opinion of the majority should carry the 
decision. Held, that the award was not made 
within the period fixed by the Court ” within the 
meaning of s. 21 of the Civil Procedure Code. 
Beharx Bass v. Kalian Das 

X. B. B. 8 All, 543 

81, — — — — ■ — Award made out 

of time — Civil Procedure Codecs. 521 — Arbitration — 
Order fixing time , or enlarging time fixed, for the 
delivery of award requisite — Civil procedure Code, 
ss. 508 , 514, 522 — Decree in accordance with award . 
The law contained in ss. 508 and 514 of the Civil 
Procedure Code requires that there shall be an 
express order of the Court fixing the time for delivery 
of the award or for extending or enlarging 
such time ; and the mere fact that the Court has 
passed a decree in accordance with the award can- 
not be taken as affording a presumption that an 
extension of time was given. An award which is 
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invalid under s. 521 of the Civil Procedure Code* 
because not made within the period allowed by the 
Court, is not an award upon which the Court can 
make a decree, and a decree passed in accordance 
with such an award is not a decree in accordance- 
with an award from which no appeal lies with refer- 
ence to the ruling of the Pull Bench in Luchman 
Das v. Brijpctl, 2. L. R. 6 AIL 174 . Chur a Mad 
v. Hari Ram . . I. L. B. 8 All. 548 

62. . — — — . - Award 'made out 

of time — Civil Procedure Code , ss. 508, 521 , 522, 622 
— Act VIII of 1859, s. 318, An order of reference 
to arbitration was made on 2 1st January. Six weeks 9 
time was allowed for the return of the award. 2STo- 
application was made for extension of time. The 
award having been returned on 8th May, the Court 
refused to give judgment in accordance with it, 
under s. 522 of the Code of Civil Procedure, on 
the ground that it was not valid. Held, on an 
application under s. 622 of the Civil Procedure Code, 
that the award was invalid. Simsgn v. Ven- 
katagopalam X. L. B. 8 Mad. 475 


63. 


- Making and filing 


award-— Award made, hut not filed within the Ume 
specified by order of Court — Civil Procedure Code (Act. 
XIV of 1882), ss. 508 , 514 , 521. A suit for dissolu- 
tion of partnership and all matters in dispute be- 
tween the parties thereto were, by Judge's order, 
dated 18th July 1887, referred to the arbitration of 
A and B. The time for making and filing the 
award was by subsequent order extended to the 
18th May 1888. The award was made on that day ^ 
but was not filed until the 18th June 1888. The 
second defendant obtained a rule calling on the 
other parties to show cause (inter alia) why the 
. award should not be set aside by reason of its not 
having been filed in time Held, that the omission, 
to file the award on or before the 18th May 1888 did 
not render it invalid. The word “ made ” in ss„. 
514 and 521 of the Civil Procedure Code (Act .XIV 
of I8S2), does not include the filing of the award. 
Umersey Prejiji v. Shamjj Kanji 

X. Xu B, 13 Bom. 119 

84. - - ; - Denial of genuine- 

■ ness— Want of consent The objections which' can be ; 
raised against an award are such as at the outset are 
fatal to it, e.g., objections which deny its genuine- 
ness or deny that the objector was a consenting 
party to the arbitration. Protap Ciiunder , 
Roodro v. Huro Monee Bosia . 24 W. B. 188 

65. Parties not all join- 

, in g in reference. A plaintiff and some of the defend- 
ants to a suit applied to refer the suit to arbitra- 
tion (certain other of the defendants not having 
joined in the application) ; and award was passed and 
a decree made in accordance with such award. The 
plaintiffs objected to the validity of the award on 
the ground that all the parties to the suit had not 
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joined in referring the suit to arbitration ; theobjee- ©8. Award by three 

tion was dismissed, and judgment given in accord- arbitrators where reference is to five — Illegal order . 

ancc with the award. Held , that, under the special The parties to the suit agreed to refer the disputes be- 

circumstances ox the case, justice was so clearly in tween them to the arbitration of five persons named 
favour of the view that the award was good, that by them, and did not agree to accept the decision of 

the Court, . although not entirely approving of any less number of persons so nominated. Three 

-certain decisions of the High Court (Shitanath Bis- only of the arbitrators nominated were proceeding 
was v. Kishen MoJiun Mooherjee, 5 W. It. ISO, Bam with the arbitration, and one had declined to act. 

Soonder Moo/ceryce v. Bam Shurun Moolserjee, 6 TV. The Court which made the reference released, 

B. 25, Doorga Churn Tkakoor v. Rally Doss Hazr ah, in favour of the plaintiffs in the suit in which the 

10 TV. B. 463, Bishoha Dasia v. Anunto Ball Fain, reference was made, the attachments existing on 

■4 C. L. B. 65, which laid down that such an debts due to the defendant in that suit, at the in- 

award is good, notwithstanding that some of the stance of the three arbitrators, who proposed to 

parties to the suit may not ha\ r e joined in the authorize the plaintiffs to collect those debts, and 

reference to arbitration), did not think fit to differ directed the debtors to pay their debts to the plaint- 

from those decisions on that occasion. Joy iffs. Jt was held that, assuming that the reference 

Prokash Lall v. Sheo Golam Singh permitted the arbitrators nominated to authorize 

I. Hi. R. II Gale. 37 either of the parties to collect the debts attached, 

00, — Parties not all inasmuch as the agreement was unaccompanied by 

joining in reference . Sub m ission to arbitration by one i ar W stipulation that a less number than the whole of 
of several defe 7 idants. A having brought a suit arbitrators could determine whether such per- 

■ against B and two of his tenants for possession of mission should be given, the act of the three arbi- 

• certain lands of which he alleged he had been dis- trators which led to the issue of the order could not 

possessed by the defendants in 1279, it was arranged be supported, and that the last portion of that order 

- " " ‘ was ultra vires, and must be declared void. Bar- 

meshar Bat v. Hari Naik . 7 N. W. 357 

70. — •• Award made by 

mere arbitrators than were appointed. An award was 
held invalid, among other reasons, because it pur- 
ported to be the award of four persons, whereas the 
order of reference was addressed only to three. 
Phiban v. Baharan . . 71. W. 367 

71. - Presence of arbi- 

trators at meeting of award. When a case has been refer- 
red to arbitration, the presence of all the arbitrators 
at all meetings, and above all at the last meeting 
when the final act of arbitration is done, is essential 
to the validity of the award. Hand Ram v. Fakeer 
Chand . . . I. Ii. R. 7 All. 5253 

72. — - — 077iissionofpro- 

vision for difference of opinion and award by 7 najority 
— Ground for setting aside award. Where an order of 
reference to arbitration does not provide for differ- 
ence of opinion among the arbitrators, and for 
authorizing a majority to decide the case, the award 
will, on objection taken, be set aside. Futteh 
Singh v. Gango . . 4 W. R. 4 

73. _____ — — Omission of pro- 

vision for differe7ice of opmion. The mere absence of a 
clause in the order of reference providing for a dif- 
ference of opinion between the arbitrators cannot 
vitiate the award where there is no such difference 
of opinion. Gour Chunder Bhuttacharjee v. 
Sodoy Chunder Nundee . . 17 W. R. 30 

74. — — — — — • Award by majority 

of arbitrators. Where several arbitrators are appoint- 
ed, and the parties do not agree to be bound by the 
act of the- majority, the award, in order to be valid 
and binding, must be concurred in and executed by 


'j ' 

I. <v ... 


between A and the defendant B that the matter 
should be referred to arbitration. Arbitrators were 
accordingly appointed, and their award having 
beep given in favour of A, judgment for the 
plaintiff was recorded in terms of that award. B 
then appealed on the ground that the other defend- 
ants had not joined in the agreement to submit 
the matter to arbitration, and the judgment was 
set aside, and the case remanded for re-trial. On 
remand the plaintiff’s suit was dismissed, and the 
order of dismissal was upheld by the lower Appel- 
late Court. Held, on further appeal by the High 
Court, that the fact of the tenants not having joined 
in the submission to arbitration did not vitiate the 
award, and that, as between A and B, the original 
decision of the Court of first instance in terms of 
that award must be restored. Bishoka Dasia v. 
Anunto Lall Pain . . . 4 C. L. R. 65 

67. . — — — : Parties not all 

johiing in ref erence — Award made without all parties 
-tonsentmg to arbitration. Quaere : per Jackson, J, 
What is the effect of an award arrived at in a pend- 
ing suit which was referred to arbitration by an 
• order of Court otherwise than by consent of all the 
parties ? Doorga Churn Thakoor v. Rally 
Doss Hazrah . . . 10 W. It. 463 

— . , — Parties not all 

■joining in reference — Award without consent— Some 
arbitrators only admg. Where parties do not give 
their consent to the appointment of arbitrators 
.and the judgment proceeds on the arbitration 
award, the decree is not binding on those parties. 
Where four arbitrators had been appointed and only 
vtwo acted, the award was held to he invalid. Rash 
Reharee Roy v. Doorgabur Roy 

14 W. TL 211 
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all the arbitrators. Surujeet Narain Singh v. 
Gourde Pershad Narain Singh 7 W. R. 260 

75. — - — — - — : Award made by 

major i ty of arbitrators. Where the terms of a submis- 
sion to arbitration give no authority for the maj ority 
of the arbitrators to make the award, it should be 
mad© by the whole of the arbitrators. An award 
made by the majority only would not be a valid 
award. In the matter of the petition of Junglee 
Ram, Junglee Ram v. Ram Heet Sahoy 

19 W. r. 47 

76. — Award made by majority 

of arbitrators — Civil Procedure Code , 1882, ss, 506 , 
509, 510 — Refusal of minority of arbitrators to act 
Where the parties agreed to refer a suit to arbitra- 
tion, but no provision was made that a decision by 
the majority of arbitrators should be binding, and 
two of five arbitrators withdrew : — Held, that a deci- 
sion by the majority was invalid. Gurupathappa 
v. Narasingappa . . I. Xi. R. 7 Mad. 174 

77. — Award made by 

arbitrators unwilling to act — Refusal of arbitrators to 
act— Civil Procedure Code, s. 510. It is an essential 
principle of the law of arbitration that the adjudica- 
tion of disputes by arbitration should be the result of 
the free consent of the arbitrators to act ; and the 
finality of the award is based entirely upon the 
principle that the arbitrators are judges chosen by the 
parties themselves, and that such judges are willing 
to settle the disputes referred to them. Where cer- 
tain matters were referred to arbitrators who refused 
to act, and the Court of first instance passed an 
order directing them to proceed and to make an 
award, and they, on the passing of such order, 
made an award : — Held, that all proceedings taken 
by the arbitrators in obedience to the order of the 
Court directing them to arbitrate against their will 
were null and void. Shibchaean v. Eatlkam 

X. X«. R. 7 All. 20 

78. ' — — A ward partly by 

fresh arbitrators appointed against consent of parties— 
Civil Procedure Code , 1877 , s. 510. Where two 
of five arbitrators nominated by the parties to a 
suit and appointed by the Court had not consented 
before, and after appointment declined to act, and 
the Court appointed two arbitrators in their place j 
against the consent of one of the parties to the suit : j 
— Held, that, under the circumstances, the appoint- j 
meat of the new arbitrators was not warranted by j 
the provisions of s.510 of the Code of Civil Procedure, j 
and that the order of reference to such arbitrators, 
the award made by them, and the decree passed j 
upon the award, were illegal. Pagap.din Ravotan j 
v, . Moidinsa Ravutan . X, Xi. R. 6 Mad, 414 j 

7 0, made by some ! 

only of arbitrators — Death of one of several arbitrators, j 
Matters in dispute were referred to the arbitration ; 
of five persons, of whom four made their award on I 
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27th August 1875. On 3rd September, the same 
arbitrators granted an application for re-hearing. 
Before the matter was re-heard, one of the four died, 
and an order striking off the application was made 
by two of the surviving arbitrators. Held, that the 
award was not a valid and final award. Boonjad 
Mathoor v. Nathoo Shahoo 

X. L. R. 3 Gale. 375 :1C.L. R. 455 

SO. A ivard made by some 

only of arbitrators — Absence of some of arbitrators . 
A case was referred to the arbitration of five persons 
with a proviso that in the event of any two of the 
arbitrators being absent, the arbitration should 
by continued by the other three. Two of the arbi- 
trators named were the pleaders on either side, and 
these two, with the consent of the parties, ceased to 
act as arbitrators, but argued the matter before the 
other arbitrators. Held, that the award made by 
the other three arbitrators named was a valid award. 
Debendea Nath Shaw v. Atjbhoy Churn Bagchi 
X. Xj. R. 9 Calc. 905 : 12 C. L. R. 525 

81. . A ward by umpire 

and one arbitrator without provision for appointment of 
umpire — Agreement to . refer not providing for , dis- 
agreement of arbitrators — Appointment of umpire- 
by Court — Civil Procedure Code, ss. 508, 509 , 523 — 
Application to set aside award. In an agreement to 
refer certain matters to arbitration, which was filed 
in Court under s. 523 of the Civil Procedure Code,, 
and on which an order of reference was made by 
the Court, no provision was made for difference of 
opinion between the arbitrators, by appointing an 
umpire or otherwise. The arbitrators being unable 
to agree upon the matters referred, the. .Court, on 
the application of one of them, appointed an' umpire 

| and directed that the award should be submitted 
j on a particular date. An award was made by the- 
j umpire and one arbitrator, without the concur-' 
i fence of the other arbitrator, .and' submitted to the- 
! Court, which passed a decree in accordance with its. 
terms. Held , that, in the present case, there had 
been no legal award such as the law contemplated,, 
inasmuch as the agreement to refer gave the Court 
no power to appoint an umpire, and required' that 
the award should be made by the arbitrators named, 
by the parties. Held ? that s. 509 and. the other sec- 
tions preceding, s. 523 of the Civil Procedure Code, 
relating to the power of the Court to provide for 
difference of opinion among the ■ arbitrators.,, were, 
only made applicable to cases coming under s. 523,. 
so far as their provisions were consistent with the 
agreement filed under that section. Muhammad 
Arid v. Muhammad Ashgar 1. 1*. Xt. 8. All. 84 

82, — ~ — — Umpire appointed 

contrary to agreement— Deemion . by ma jor ity of .orb i~ 
trators. 2? submitted to arbitration the matters in. 
dispute between himself and the other parties to a 
suit on the terms that an umpire should be selected, 
from seven persons whom he named. Those terms-- 
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were not objected to by the other side. Arbitrators 
were agreed upon, and R, one of the seven persons 
named in the submission, was appointed an um- 
pire. But R and some of the arbitrators declined 
to act. Fresh arbitrators were then chosen, but 
no umpire ; and the arbitrators being equally 
divided in their opinion on the ease, the Court of its 
own motion appointed as umpire L , who was 
not one of the seven persons named in the sub- 
mission. B objected to I/’s appointment, but the 
Judge overruled the objection and passed judg- 
ment in accordance with the umpire’s award. 
Held, on appeal that, as it was stipulated as an 
essential part of the submission that an umpire 
should be chosen from seven persons named, the 
power of the Court to appoint an umpire, under 
s. 319 of the Civil Procedure Code, was controlled 
and limited by that stipulation ; and that the um- 
pire not being one of the seven persons named in 
the submission, there was no valid award. Bar- 
racho v. DeSouza „ .7 Mad, 72 

83. ™ — — -- — Award by umpire 

and one arbitrator — Refusal of arbitrator to attend. 
Held , that an award made by one of the arbitrators 
and the umpire in the absence of second arbitrator, 
who declined to attend, was not a valid award. 
Busttnt Rai v. Gridharee Singh . 3 Agra 93 

84. Award by umpire 

where arbitrators cannot decide. Where the parties 
prayed the Court to appoint two arbitrators and 
an umpire and to refer the case to them for deci- 
sion, and undertook to abide by such decision as 
might be passed by them unanimously or by the 
majority of them : — Held, that an award by the 
umpire alone, the arbitrators being unable to de- 
cide, was valid . Kupu Rau v. Venkatarmayyar 

I. L. R. 4 Mad. 311 

85. — — — ■ Partial disagree - 

merit of arbitrators, A p irtial disagreement of two 
arbitrators does not nullify their award as a whole. 
Panaoolah v . Tumeezoodeen . 2W. R. 32 

88. — — * Omission to sign 

award at same time — Procedure — Act VIII of 1859, 
s, 395. An award of arbitrators, to be legal, must 
be completed and signed by each in the presence 
of the whole of them. In the petition of Jay 
Manual Singh 

3 B. L. R. A. C. 82 : 11 W. R. 433 

87. - — — — — Omission to sign 

award at same time — Act VIII of 1859 , s. 327. 
Where, on a reference to arbitration, the case had 
been regularly heard by all the arbitrators sitting to- 
gether, and an award been drawn up and signed by 
them, the mere omission of the arbitrators to sign 
the award at the same time and in each other’s pre- 
sence does not invalidate the award. Bhobo- 
SUNDARI DaSI V. MaKHUN BaL DeY 

8 B. li. R. 128 
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But see per Norman, J., in Jay Mangal Singh 
v. Mohan Ram Marwari 

8 B. Ii. R. 130 note, and 319 note : 

12 W. R. 397 

88. — it is necessary, as 

provided by s. 516 of the Code, that all the arbitrators 
agree to the terms of the award, but there is no 
provision of law requiring them to sign it in the 
presence of each other. Bhavasundari Dasi v. 
Malchanlal Dey, 8 B. L. R. 125 , followed. Mut- 
HUKUTTI NAYAKAN V. ACHA NaYAKAN 

I. Xi. R. 18 Mad. 22 

89. Omission of all the 

arbitrators to sign award — Draft of award signed by 
all the arbitrators — Fair copy signed by only four . 
Where, in a suit to recover a sum of money on an 
award, the five arbitrators came to a decision, and 
made, dated, and signed a rough draft of their 
award, and the defendant then withdrew from the 
submission, and a fair copy was then made, bearing 
the same date as that of the rough draft, but signed 
by only four of the arbitrators : — Held , that the 
award was complete at the date of the rough draft, 
and that its validity was not affected by the subse- 
quent occurrences. The validity of an award can- 
not be impeached because the arbitrators after- 
wards do an act required neither by the law nor by 
the terms of the submission. Kula Nagaeushanam 
v . Kulaseshachalam . . 1 Mad. 178 

90. — — Award not signed 

by all the arbitrators — Civil Procedure Code , 1859, s. 
312 — Division of award. The parties to certain suits 
having agreed to submit to arbitration, the suits 
were so referred under Act VIII of 1859, s. 312. 
After this reference, the parties agreed by an ikrar- 
nama to submit the same suits, together with other 
matters, to the arbitration of five persons, the effect 
being to withdraw the first submission and sub- 
stitute the new agreement. Before these arbitra- 
tors arrived at a final conclusion, the parties by a 
solenamah compromised the whole of the subjects 
of dispute, and afterwards an award was drawn up 
in the terms of the solenamah and signed by two of 
the arbitrators and the head arbitrator. When the 
award was brought before the Subordinate Judge, 
he considered it had been made ultra vires in respect 
of those matters which were not involved in the 
suits originally referred, and accordingly made a 
decree only in those suits corresponding with the 
terms of the award. Some of the defendants ap- 
plied to the Subordinate Judge to have the effect of 
a decree given to that portion of the award which 
was left outstanding by the first decision. This 
application was decreed and the remainder of the 
award enforced. An appeal to the Judge was dis- 
missed with costs. Held , that the award was illegal 
becuse it was not signed by all the arbitrators, and 
there had been no agreement to abide by the 
decision of the majority, or that the voice of the 
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umpire should prevail. Held, however, that, as 
the parties concerned did not take steps to set 
the Subordinate Judge right, the High Court could 
not interfere, but that the effect of the decision 
was to dispose of the award altogether, and not to 
divide it into two parts, one of which might form 
the foundation of a future judgment. Held , that 
the application to give effect to the unenforced 
portion of the award ought to have been dismissed. 
Nem Roy v. Bharut Roy . 22 W . R. 129 

91. — — Signing award 

after tender of resignation by one arbitr ator. Where 
one of the arbitrators, before duly signing the award, 
tendered his resignation in a letter to the Judge, 
but was induced to withdraw it, and afterwards 
signed the award : — Held , that the arbitrator who 
first tendered and then withdrew his resignation 
did not formally divest himself of his character of 
arbitrator, and was therefore not fundus officio 
when he signed the award, which was consequently 
valid. Joymtjngal Singh Bahadoob v. Mohtjn 
Ram Marwaeee . . 23 W. R. 429 

Affirming decision of High Court in 

15 W. R. 38 

92. — Resignation of 

arbitrator and subsequent withdrawal of resignation — 
.Power to : withdraw resignation. An arbitrator has 
full power to retract his resignation of office before 
it is accepted. An award signed after the with- 
drawal of such resignation is a valid award. Joy- 
mungul Singh v. Mohijn Ram Marwaree 

15 W. R. 38 

. . 03 , ■ ; — Awardir regularly 

mad". Where an arbitrator imported into his pro- 
ceedings a previous enquiry alleged to have been 
made by him, and relied upon admissions made in 
the former proceedings, his award was held to be 
bad, and the decision based upon it was set aside. 
Kanhye Chand Gossamer v. Ram Ohtxndee 
Gossamer . . . . 24 W, R. 81 

94. /•“ rr Award made on 

special form of oath — Power of arbitrators to administer 
other than prescribed form of oath — Oaths Act (X of 
1873), s. 13. The matters in dispute in a suit were, 
by the desire of the parties to the suit, referred to 
arbitration. During the investigation of these 
matters by the arbitrators the plaintiff offered to he 
bound by the oath of the defendant administered 
on the Horan. The defendant agreed to take such 
oath and such was accordingly administered to him 
by the arbitrators, and his evidence taken, and an 
award made based on the evidence so taken. On 
special appeal to the High Court by the plaintiff, 
he objected for the first time, the' objection not 
having been taken in his memorandum of special 
appeal, that the arbitrators were not legally com- 
petent to administer such oath, and the evidence so 
taken could not form a valid basis of an award. 
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ad the award was therefore void. Held, per P ear- 
son, J., (Sfankie, J. 9 dissenting), with reference to 
the legal competency of the arbitrators to admin- 
ister the oath, that the objection was good, and that 
the arbitrators had no power to administer the oath. 
Per Pearson, J., that the statement of the defend- 
ant made on an oath illegally administered could 
not form a valid basis of an award, and the award 
was void and should be set aside. Per Sfankie, 
J., that the plaintiff having offered to he bound by 
the oath, and the defendant having a, greed to take 
it, the plaintiff was bound by the e vidence given on 
such oath ; and that, as the arbitrators had by law 
and consent of parties authority to receive the 
evidence of the defendant, the substitution by them 
of an oath on the Koran for an affirmation did not, 
under the provisions of s. 33, Act X of 1873,, invali- 
date such evidence, and consequently render the, 
award based on such evidence void. Wali-dl-uah 
v. Ghulam Ali . . I. L. R, 1 All 535 


95. , 1 T agne and indefi- 

nite award — Oml Procedure Code (Act XIV of 1882) r 
ss. 520 1 521* 525* 526. Certain disputesbetween par- 
ties were referred • under a .written agreement to' an 
arbitrator, who in due course made Ills award. The 
plaintiff then applied to the Subordinate Judge to 
have the award filed in Court under the provisions 
of s. .525 of the Code of Civil Procedure. The 
defendants came in and objected to the award on 
the following amongst oilier grounds: that the 
agreement of submission was vague and indefinite, 
and did not clearly set out the matters in dispute. 
The Subordinate Judge overruled the objection 
without taking any evidence and directed, the award 
to be filed and a decree to be passed thereon. The 
plaintiff appealed. Held, on appeal that, as the 
objection was well-founded, inasmuch as the agree- 
ment to refer was vague and indefinite, and did. not 
clearly lay down the power of the arbitrator in 
dealing with the subject-matter in dispute, and" as 
it was not possible to make out what powers were 
intended to be conferred, upon the arbitrator, tho 
award should not be allowed to be enforced under 
the provisions of ss. 525 and 520. . Rindessitri 
Pershad Singh v. Jaxkeb Pershad Singh 

1. 1*. R. 18 Calc. 482 


98. ^ — - — A ward referring 

■parties to separate suit — -Civil Procedure Code , 1882, 
s. 522. After issues had been framed in a suit to 
wind up a partnership, the matter was referred to 
an arbitrator, who made his award, and with regard 
to certain property not part of the partnership pro- 
perty, ^ he referred the parties to a separate suit. 
Held, that the award was not illegal by reason of its 
comprising the referon ee off he parties t o a separate 
suit. Vex kay ya v , Venkatappayya , 

X. X*. R. 15 Mad. 348 
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97. — Submission to arbi- 

tration — Award not disposing of all the matters referred 
— Finality of aioard — Validity of award — TV aiver — 
Consent of parties— Partition. The ground for 
holding an award to he invalid on account of its not 
disposing of all the matter referred appears to be 
that there is an implied condition in the submission 
vof the parties to the arbitration that the award shall 
dispose of all. , This condition may be waived by 
the consent of the parties before the arbitrators. 
'The partition of Joint estate, consisting of different 
properties, having been submitted to arbitration, 
and the parties agreeing to a division being made 
by steps, and that each division should be final 
without any condition that the award should not 
be final while part remained undivided : — Held, in a 
suit brought by one of the parties for partition of 
the whole estate, after such a division of part, that, 
although cases cited as to the invalidity of an incom- 
plete award might have been applicable had the arbi- 
trators awarded as to only part of the property of 
their own authority, and without that of the parties, 
it was competent to the latter to agree before the 
arbitrators to the division being made as it had been ; 
and that here the partition, as to the property 
divided, was final. Only a decree for the partition 
of the undivided residue could be made. Makund 
Ram Sukal v. Saliq Ram Sural 

I. L. R. 21 Calc. 500 
Xi. R. 21 1. A. 47 

98. — - — — - Reference applied 

for by agent without authority — Knowledge and tacit 
ratification by principal — Estoppel. In a suit which 
was defended by an agent (am-mokhtar) on behalf of 
the defendant, the agent applied for a reference to 
arbitration, although he had no power to do so 
under the am-mokhtarnamah. After the sub- 
mission of the award, objection was made on behalf 
of the defendant that the agent had no authority to 
apply for or consent to the reference. The ob- 
jection was overruled by the Court and a decree 
made in accordance with the award with one slight 
modification in the defendant’s favour. Held, that, 
although the agent was authorized to apply for or 
consent to a reference, the defendant, having been 
aware of the proceedings and tacitly ratified the 
action of his agent, could not be allowed to ques- 
tion the legality of the award, and the award was 
not void ab initio. Uniraman v. Chathan, I. 
L. R. 9 Mad. 451 , referred to. Saturjit Pertab 
Bahadoor Sahi v. Dulhin Gulab Koer 

I. Is. R. 24 Calc. 459 

99. Award made in 

reference to arbitration by one partner without authority 
— Specific Relief Act, s. 21. A partner has no power, 
in the absence of special authority, to bind the firm 
by a submission to arbitration of a suit which has 
been brought, and an award was in such arbi- 
tration invalid. Stead v. Salt, 3 Bing. 101, and 
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Sharigfood v. Green, 2 Mad. 228, referred to. Ram 
Barose v. Kallu Mal . I. 3j. R. 22 All. 135 

100. — Award , validity of — Civil Procedure Code 
(Act XIV of 1882), s. 506 — Reference to arbitration 
not concurred in by all the parties— Ground for setting 
aside award. When a reference to arbitration is 
made in the eoi.rse of a suit, and an award made 
upon it, the award cannot be set aside on the ground 
that all the parties to the suit did not concur in the 
reference. The Chairman of the Purnea Munici- 
pality v. Siva Sanhar Ram , 1. L. R. 33 Calc. 899, 
followed. Lal Mohan Pax, v. Surya Kumar Das 
(1906) . . • 11 C. W. N. 1152 

101 Award beyond the terms of reference 

— Ultra vires award. An award that goes beyond 
the terms of reference to the arbitrators is to that 
extent ultra vires. Mohammed Mumtaz Ali Khan 
v. Sakha wat Ali Khan (1901) 5 C. *W. N. 881: 

s.e. I. Xi. R. 23 All. 394 : 

I,. R, 28 X. A. 190 

102. Discretion of Court — Ground for set- 
ting aside an award — Specific Relief Act (1 of 1877), 
Ch. V, s. 39 — Exercise of Court's discretion — Conduct 
of plai?itiffs — Reasonable apprehension of injury — 
Coercion. The plaintiffs and defendants, together 
with one Jaffer Gargji, who died before the date 
of this suit, entered into a partnership in Feb- 
ruary 1895, to do certain work for the Maharaja 
Holkar at Indore. The work was done and paid 
for, whereupon disputes arose among the partners 
as to the allocation of the payments. Criminal 
proceedings were instituted at Indore, by the first 
and the third defendants and the fourth plaintiff 
Cooverji, against the first and second plaintiffs, 
who were arrested under warrants on the 20th June 
1895. They were subsequently released on bail ; 
and, while the proceedings against them were 
still pending, the matters in dispute between the 
plaintiffs and the defendants were referred to arbi- 
tration on the 9th September 1895, and an award 
made on the 17th September 1895. The submission 
paper and the award were signed by all the parties 
except the fourth plaintiff Cooverji. The criminal 
proceedings at Indore were then withdrawn. On 
the 21st June 1898, the first and second defendants 
filed a suit against the first three plaintiffs, in the 
Court at Indore, to recover from them the amount 
due under the award, but on the 7th July following, 
the plaintiffs (four in number) filed this suit to have 
the award declared null and void, and for an injunc- 
tion against the defendants Nos. 1 and 2 restraining 
them from proceeding with their suit at Indore. 
The lower Court held that the allegations of collu- 
sion and fraud made by the plaintiffs were false, 
but held that the award was not binding on any of 
the parties, inasmuch as the fourth plaintiff 
(Cooverji) had not signed the submission paper. In 
appeal, the Court agreed with the lower Court as to 
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tlio allegations of collusion and fraud, but without 
expressing any opinion on the question whether the 
award was rendered invalid by reason of the fact 
that the fourth plaintiff (Cooverji) had not signed 
the submission paper, their Lordships reversed 
the decree and dismissed the suit on the ground that 
no case had been made out by the plaintiffs for the 
special intervention of the Court under Ch. V of the 
Specific Relief Act (I of 1877). The plaintiffs had 
: **9; u s “OW& that .they had reasonable apprehension 
that the award, if left outstanding, would cause 
them serious injury, nor had their conduct been 
siich as to call for an exercise of the Court’s 
discretion under s. 30 of the Act in their favour. 
Per Jenkins, C. J . In a suit of this nature, three 
points must be made good by the plaintiffs : (1) 
that the award is void or voidable ; (2) that the 
plaintiffs have a reasonable apprehension that such 
instrument, if left outstanding, mav cause them 
serious injury ; (3) that the Court ought, under the 
circumstances of the case, in the exercise of its 
discretion, to adjudge the award void or voidable 
and order it to be delivered up and cancelled. An- 
tram v. Clime , 15, East 209 , discussed and dis- 
tinguished. Vulley Mahomed v. Battubiioy 
Hassam (1000) , . I. L. R. 25 Bom. 10 

> 103. Misconduct of arbitrator— Applica- 

q f °rr Rt Act (X V of 1877), 

™ Art * D5S— Arbitrators, misconduct of— Civil 
Procedure Code (Act XIV of 1882), s. 521. An 
application to set aside an award, on the ground that 
three out of five arbitrators were not present at the 
time the award was made and did not sign the 
award, although it purported to have been signed 
by all of them, is governed by Art. 158 of. Sch. II 
Lo^ the Limitation Act (XV of 1877). There was 
misconduct on the part of the arbitrators within the 
moaning of s, 521 of the Civil Procedure Code. 
Muhammad Ahitl v. Muhammad Asghar, I. 
lj - “• s All. 64, distinguished. Ram Narain Roy 
v. Bam Nath Malla (1901) 

I. Xi. B. 29 Calc. 86 
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20 f f- Co l e, Jj y- 4 DaCoata, I. L. fi. 17 Calc- 

W \r T °°J? mon \ j?™* V. Sudevi Dasi , 3 C. 

Kn,Z’ nj 6 t S ^ PI 1 Prosanno 6hose v - Sa i ani 

Kanto Chatter ,ee, 1. L. M. 25 Calc. 141 , referred 
" C0 * "l^TOMED WAHIUDDIN V. HaKIMAN (1 90 9 'i 

2. I*. R. 29 Calc. 278 : s.e. 8 C. W. H. 235 
105.- ' 


104. 


- Arbitrator , am- 


.. xAM/tt/moz, am- 

mukUar of one of the parties— Indebtedness of arbilra - 
tor to a party— Judicial misconduct— Civil Procedure 
Code (Act XI V of 1882), s. 525. If, after a reference 
to arbitration, it transpires that the arbitrator has 
been acting as am-muktear of one of the parties 
without any remuneration, the other party is enti- 
tled to withdraw from the reference, and the award 
made by the arbitrator after receipt of notice of 
revocation . cannot be enforced by suit. If the 
arbitrator is indebted to one of the parties at the 
time ot the reference, or becomes sq indebted after 
the reference, and in either case does not disclose the 
;fact to the other party, such party would be enti- 
tled to revoke the reference upon discovery of the 
* act .’ anc J .any award made by such arbitrator would 
be invalid on the ground of judicial misconduct. 


Presidency Small Cause Court to set aide an award— 
omall Cause Court, ‘jurisdiction of— Civil Procedure 
Code (Act XIV of 1SS2), ss. 521 and 622 The 

I residency Small Cause Court has jurisdiction to 
entertain an application under s. 521 of the Civil 
Procedure Code and the High Court cannot Inter- 
fere (under s. 622 of the Code) merely because such 
Court has taken, m the exercise of its jurisdiction, 
a mistaken view as to what does or dees not con- 
stitute misconduct, Misconduct, in a . 521 of the 
Code, does not of necessity imply corruption. The 

High Court cannot interfere under s. 022 of the Code 
unless it is satisfied that the lower Court has acted 
in the exercise of its jurisdiction illegally. Amir 
Hassan Khan v. Sheo Balcsh Singh , 1 L R 

II Calc 6, referred to. Kali Char an Sirdar v. 
o All at Chunder Chowder y ( 1903 ) 

I. Xi. B, 30 Calc. 397 : s.e. 7 C. W. 1ST. 545 

„ l^-T-^eferenee to District Munsif—. 

Civil Procedure Code {Act XIV of 1882), s. 521— 
Petition by both parties requesting the District M mm f 
to examine site and peruse documents , and agreeing 
to abide by his decision— Appeal In the course 
of a suit, m which plaintiff claimed m order 
directing defendant to closfe a doorway, and an 
injunction, plaintiff and defendant jointly presented 
a petition requesting the District Munsif to inspect 
the site and peruse the documents filed in the suit 
and agreeing to abide by the decision which the Court 
might be pleased to pass, as the final decision. The 
District Munsif passed an order in terms of the- ; 
petition and inspected the site and considered the- 
documents, and ultimately passed a decree in plain- 
tiffs favour. Against that decree, defendant an- 
pealecL Held, that the District Munsif had acted as 
an arbitrator by consent of the parties, and no appeal 
lay from his decision, which must be looked upon 
as aiyaward. And, as no reasons had been shown 
for setting aside the award under s. 521 of the Code 
the decree must be taken to have been passed in 
accordance with the award, and, as such, upheld. 
Nidhamartih Mukkanti r. Ttiammana Ramayya 
( l f^ - • • I. D. B. 28 Mad. 78 

107. — Arbitration,— Award— Validity of 

award made, but not reaching the Court within the time 
limited. In the case of an arbitration made under 
the order of a Court it is sufficient, if the award be 
made, that it is completed and signed by the arbi- 
trators, within the period limited under s. 508 
of the Code of Civil Procedure ; it is not necessary 
to the validity of such award that it should actually 
reach the hands of the Court within such period! 
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Aramugam Chetti v. Arunachalam Chetti, I. L. E. 
22 Mad. 22, and XJmersey Premji v. Shamji Kanji, 
I. L. E. 13 Bom. 119 , followed. Baja Ear Narain 
Singh v. Ghaudhrain Bhagwant Knar, I. L. E. 13 
All 300, referred to. Behan Das v. Kalian Das , 

I . L. E. 8 All 543 , dissented from. Asad-ul-lah 
v. Muhammad Nur (1905) I. B. B. 27 All. 459 

108. Award to he filed in Court having 

jurisdiction over ike matter submitted — Award not 
invalidated by want of notice nor by the arbitrator's 
accepting a fee — Jurisdiction. The omission to give 
notice of the meeting of the arbitrators to a party 
who had , prior to such meeting, notified to the arbi- 
trators his withdrawal from the submission, does not 
invalidate an award ; nor does the fact that the arbi- 
trators, at the suggestion and with the consent of 
all parties accepted remuneration for their trouble, 
make the award illegal. The Court having juris- 
diction to file the award is determined by the 
value of the matter to which the arbitration 
related, and not by the amount actually allowed 
under the award. Narsingh Das v. Ajodhya Prosad 
Subnl, I. L. E. 31 Calc. 203 , referred to. Subraya 
Prabhu v. MaNjunath Bhakta (1906) 

I. B. B. 29 Mad. 44 

109. Arbitration — Validity of reference 

disputed — Jurisdiction of Court to decide as to validity 
of reference — Civil Procedure Code, s. 622. Held, 
that upon an application made to it under s. 525 of 
the Code of Civil Procedure, the Court has juris- 
diction to and is bound to enquire into the question 
whether the parties had or had not referred the 
matter in question to arbitration. Amrit Earn v. 
Dasrat Earn, I. L. E. 17 All 21, Mahomed Wahid - 
ud-din v. Hcibiman, I. L. E. 25 Calc. 757, and 
Manilal Hargovandas v. Vctnmalidcis Amratlal , I . 
L. E. 29 Bom. 621, referred to. Ganesh Singh v. 
Kashi Singh (1906) . I. B. B. 28 All. 621 

110. Award, validity of — Decree in 

accordance with award — Irregularity — A ppeal— Civil 
Procedure Code ( Act XIV of 1882), s. 522— Practice. 
Two out of three arbitrators agreed in mailing an 
award, but the third did not agree, and the award 
was filed in the Court of first instance without the 
signature of the dissentient arbitrator, who however 
subsequently came into Court and signed it. The 
Court thereupon made a decree in accordance with 
the award. On appeal to the Subordinate Judge, 
however, this decree was set aside on the ground 
that such an award was invalid and illegal. On 
second appeal to the High Court : Held, that after 
the award had been filed in Court it was not open 
to the dissentient arbitrator to come in and sign 
the award, nor had the Court any power to allow 
him to sign it ; and that in this view of the matter, 
the award was invalid and illegal. An appeal under 
s. 522 of the Civil Procedure Code against a 
decree made in accordance with an award depends 
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upon the validity or otherwise of the aw ard itself" 
that section presupposes a valid and legal award and 
not an award upon which no decree could be pro- 
nounced. Ecija Ear Narain Singh v. Ghaudhrain 
Bhagwant Kuar, I. L. E. 13 All 300 ; L. E. 18 1. A. 
55 s Jafri Begum v. SyedAUEaza, I. L. E. 23 All 
383, and Kali Prosanno Ghose v. Eajani Kant 
Chatterjee,I. L. E. 25 Calc. 141, refererd to. Ramesh 
Chandra Dhar v. Karunamoyi Dutt (1906) 

I. B. B. 38 Calc. 498 

111. — Civil Procedure Code, ss. 521 and 522 — 
Arbitration — Award — Decree on judgment in accord- 
ance with award — Appeal During tlie pendency of 
a suit in the Court of a Subordinate Judge the matters 
in dispute between the parties were referred to arbi- 
tration. In due course a document purporting 
to be the arbitrator’s award was received by the 
Court through the post. Objections were filed by 
one of the defendants to the suit but these objec- 
tions were, after hearing, disallowed by the Court 
which proceeded to pass a decree in accordance with 
the award. Held, that an appeal would lie from 
such a decree upon the ground that the so-called 
award was never delivered by the arbitrator and 
was in fact and in law no award at all. Sham Lal 
v. Misri Kunwar (1907) I. B. B, 29^ All. 426 

112. * Arbitration — Order of reference not 

fixing a period within which the award is to be made 
— Appeal. Where an order of reference to 
arbitration made by a Court omits to fix a date 
for the delivery of the award, such omission is not 
a mere irregularity, but is a defect fatal to the order 
and to all subsequent proceedings founded thereon. 
Chuha Mai v. Hari Earn, 1.L.E.8 All 548, followed. 
Ear Narain Singh v. Ghaudhrain Bhagwant Kuar,. 
L . E. IS I. A. 55, referred to. Lachman Das v. 
Abparkash (1908) . . I. B. B. 80 All. 169 


(e) Delay in making Award. 

113 . — Oral award — Arbitrators, liability of, for 
delay in making award— Negligence — Fmud. In 
1889 defendant 5 executed a bond to the plaintiff, 
on which the latter brought a suit in 1893. This 
suit was referred to arbitration, and defendants 1, 2' 
and 3 and the husband of defendant 4 were appoint- 
ed arbitrators. The plaintiff; brought the present 
suit against the arbitrators and defendant 5, to 
recover damages, alleging that only an oral award 
had been given and that in collusion with defendant 
5 the arbitrators had failed to give a written award, 
and that, not having obtained a written award, he 
had suffered loss by reason of the bonds haying 
4 1 gone out of time ” (become barred by limitation). 
The lower Court held that inasmuch as the arbitra- 
tors had not shown that their delay in giving an 
award was caused by the negligence to the parties,, 
the presumption was that they acted fraudulently in 
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not doing their duty. It therefore awarded the 
plain till R 1,000 damages against defendants 1 to 4. 
On appeal ; Heidi (i) (reversing the decree and dis- 
missing the suit) that, if (as stated in the plaint) an 
oral award had been made, there was no cause of 
action, as there was no stipulation that the award 
should be in writing ; (ii) that the fraud alleged, viz., 
of collusion with the fifth defendant, was negatived 
by the evidence, which showed that the arbitrators 
were not unanimous ; (iii ) that the fact that the 
arbitrators had failed to account for the delay in 
making the award did not justify the presumption of 
fraud. There was no more reason to presume fraud 
than to presume negligence ; and, if there was only 
■negligence, no suit would lie. Savlappa v. Deb- 
chatstd Valchand (1901) 

I. L. R. 26 Bom. 132 


(/) Filing op Awards. 

114. — Refusal to file award- — Civil Pro- 

cedure Code ( Act XI V of 1882), ss. 520 , 521 and 526— 
"Arbitration — Award — ■Allegations against the award I 
—Objections. must be proved to the satisfaction of the 
•Court. It is not sufficient merely to allege a cause 
or ground against the filing of an award such as is 
indicated in ss. 520 and 521. of the Civil 
Procedure Code (Act XIV of 1882), but the cause 
or the ground must also be proved to the satis- 
faction of the Court. JDandekar v. Dandekars , 1. L. 
R. 6 Bom. 663, followed. Venkatesh Khando v. 
Chanapgavd'i , I. L. R, 17 Bom. 674, and Tejpur v. 
Mahomed Jamal, I. L.R . 20 Bom. 596, distinguished. 
Dhanjibhai Gxedharbhai v . Mathurbhai Ghe- 
labhai (1904) . I. Ii. R. 28 Bom. 287 

115. ~~ — — - Application to file an award — Ar- 

bitration without intervention of Cowl— Withdrawal of 
-[Slick application— Civil Procedure Code (Act XIV of 
1882), ss. 373 and 525. 'When an application has 
been made under s. 525 of the Civil Procedure Code 
to have a certain award filed in Court, which had 
been made without the intervention of the Court, 
the applicant is at liberty, at any stage of the hear- 
ing prior to the delivery of judgment and prepara- 
tion of the decree, to withdraw the application under 
s. 373 of the Code. G aitri Shanker v. Maid a Koer 
(1904) . . . I, Ii. R. 31 Gale. 518 

116. Award — Order rejecting applica- 

tion to file award made out of Court— Appeal. Hdd, 
that no appeal will lie f rom an order refusing to file 
an award made between the parties without the inter- 
vention of a Court, Bhola v. Gobind Dyal, I. L. R. 

6 All . 186, and Katik Ram v. Babu Lai, Weekly 
Notes (1903), 234, followed. Gholam Khan v. 

Muhammad Hassan , 1. L. M. 29 Calc. 167, disting- 
uished. Mahammad Neivaz Khan v. Alam Khan f 
1. L. JR. 18 Calc. 414, referred to. Basant Lal v. 
Rvnji Lal (1905) . X X, R. 28 All. 21 


| ARBITRATION— contd. 

9. PRIVATE ARBITRATION. 

1. ; Mode of submission to arbi- 

tration— Civil Procedure Code, 1882 , s. 525 
(1859, s.\327). In arbitrations not started with 
the sanction of the Court, it is not necessary that the 
agreement should be reduced to writing before it 
can be binding. Mudhoo Manjee v. Nilmonee 
Singh Deo . . . . 18¥.E. 533 

2. — * — - — Oral submission. A 

submission of private arbitration may be perfectly 
valid though not put in writing, and a private award 
made in pursuance of such submission will be res- 
pected and treated as valid by the Courts if duly per- 
formed and the possession of the contested property 
be held, under them. The arbitrators may be com- 
petent to prove, as well the submission as the mak- 
ing of the award, though no ikramamah was ever 
executed. Bahal Singh v. Shibo Ram Singh 

W. K, 1864, 76 

3. Matters ' for submission — 

Subject-mailers of suit and other matters in dispute. 
There is nothing in Act VIII of 1859 to prevent 
parties who have a suit pending in Court from sub- 
mitting the subject-matter of that suit and other 
matters in dispute to arbitration under s, 327. 
Thakoor, Doss Roy v. Hurry Doss Roy 

W. R. 1864, Mis. 21 

4. Agreement to refer to 

private arbitration by parties engaged in 

litigation — Civil Procedure Code (Act X of 1877 ), 

I ss. 523 arul 525. Under .ss. 523 and 525 of the Civil 
I Procedure Code (Act X of 1877), parties to a suit as 
well as persons not engaged in litigation may agree 
to refer matters in dispute between them to private 
i arbitration without the intervention of the Court, 
and may apply to have the agreement filed ; and the 
mere fact that a suit is pending with respect to the 
matters in dispute is not of itself a sufficient reason 
to induce the Court to refuse to file the agreement. 
Habivalabdas Kalliandas v. Uttamohand 
Manekchand . . I. Ii. R. 4 Bom. 1 

5. — Power of arbitrators after 

making and delivery of award —Re view. 
After an award has been made and handed to the 
parties, the functions of the arbitrators cease. 
They have no power afterwards to deal with an 
application for review of their decision. In the 
mailer of the petition of Duttq Singh, Dtjtto 
Singh v. Dosad Bahadur Singh 

I. X. R. 9 Gale. 575 

6. — — * — — Award [ signed:, by 

arbitrators at different times— Civil Procedttre 
1859, s. 327 — Award irregularly made. In the case 
of a private award where the arbitrators granted a 

I new trial, and eventually disposed of the case in the 
| absence of the defendant, and after a year from 
j the time of allowing a new trial one day verbally 
; pronounced their judgment to one party, and oil 
| another day to the other party, and on a‘ subsequent 
date wrote out the award which was signed on a 
particular date by one arbitrator, who sent it to 



( 697 ) 


DIGEST OF CASES. 


( 698 ) 


ARBITRAT IOI S—contd. ARBITRATION— contd. 

9. PRIVATE ARBITRATION— con^. 9. PRIVATE ARBITRATION — contd. 

others elsewhere for signature on a different date. I when he is in a position to enforce it. In the 
— Held, that the award ought not to be enforced matter of the petition of Dittto Singh. Dutto 

under Act VIII of 1859, s. 327. Nader Ali v. j Singh v. Dosad Bahadur Singh 
Majo 21 W. R. 377 I. L. R. 9 Calc. 575 

7. Award signed only 11. Filing award in Court — 

by some of the arbitrators . Matters in dispute be- Effect of not filing — Civil Procedure Code , 1859 , s. 

tween the parties were referred to seven arbitrators 327 . An arbitration award should be filed in Court, 

without the intervention of a Court. The arbitra- Effect of not filing as defined in s. 327, Act VIII 

tors or so many of them as could be got togther, of 1859. Soophul Singh v. Methoo Singh 
held sittings extending over some months, and at 1 W, R. 169 

each sitting they came to a decision, either unani- 12 . m ect of not fling 

mousiy or by a majority, on different questions sub- _ VaUdily of md . An award of arbitration may 

nutted to them. These decisions were entered on be valid without being enforced by the Courts, as, 

the minutes ot their proceedings, and at their las f 01 . instance, where possession under the award is 
sitting the arbitrators all agreed, and informed the shown. Mohesh Chetnder Moxtek v. Btoobam 
parties that the decisions so arrived at constituted Moiter 6 W. R. 94. 

the final award and gave directions for embodying ’ ' * _ * 

those decisions in the shape of a formal docu- ao. ~ Effect of not filing 

■ meat, which was drawn up on a subsequent day, — Validity of award. An award made by private 

but was signed by four only out of the seven arbi- submission may be valid and binding, though no 

trators. The remaining arbitrators not being asked proceedings under s. 327, Act VIII of 1859, have 

to sign it, they never did sign it. Held , that the been taken to enforce it. Stjrtjb JEET Narain 

actual award was an oral award made by all the Singh v. Gouree Pershad Narain Singh 

arbitrators on the last day of their joint sitting, 7 W. R. 260 

and the drawing up of the formal award was a pure- 14. • Effect, of net filing 

ly ministerial act to give effect to the previously — Civil Procedure Code , 1859 , s. 327 — Validity cf 

completed judicial act. The omission to take the award . Arbitration awards not brought into Court 

signatures of the minority of the arbitrators to the under s. 327, Act VIII of 1859, are not on that 

document which formed the record of the award was account necessarily invalid. Ramyad Sahoo r. 

not fatal to the award. Dandekar .v. Dandekars Doolar Sahoo . . 9 W. R. 441 

I. L. R.6 Bom. 663 Nursingh Gariwan v. Puttoo 0 stager 

8. Document recorn- VV. R. 420 

mending solution of disputed points — Act XIV of 15. — Objection by credito r 

1882 , s. 525. A document, although headed as an to filing award. The plaintiff applied to file an 

‘ 4 award ’ ’ and signed by the arbitrator, which merely award and for a decree in terms thereof, to which the 

recommends a solution of the questions referred to defendant consented. K, a creditor of the defendant, 

arbitration, will not be treated by the Court as an thereupon applied to he made a party to the suit 

award on an application made under s. 525 of the and objected to the filing of the award and to the 

Code of Civil Procedure. Nundololl Mookerjee decree, alleging that the award was fraudulent and 

v. Chunder Kant Mookerjee fictitious, and had been made in order to save the 

I. Ii, R. 11 Cale. 356 defendant’s property from his creditors. The 

9. — Application to enforce Subordinate Judge made A, a party to the suit, and 

award— Time for filing award— Civil Procedure refused the plaintiff ’s application. On application 
Code, 1859, s. 327. An. award of arbitration, whe- TRgh. Court: — Held , that the Judge was 

ther private or not, cannot be enforced unless the hound to file the award, the defendant having 

application for enforcement is made within six raised no objection to it and no illegality appear- 

months from the date of award. Bhyrtjb Jha v. in £ ‘ on the face of it. Dungarsi Dipchand v. 

Hunoomun Butt Jha . . 5 W. R. 123 Ujamsi Velsi . . I. L.R. 22 Bom. 727 

10. Time for filing 16 - — — Obligation to file- 

award— Limitation Act ( X Vof 1877), Sch. II, Art. 1 76 i Suit to en f orce award not filed— Civil Procedure Code , 
—Civil Procedure Code, 1877, ss. 525, 526. Where 1859, s. 327. A suit lies to enforce an award 

an award was made and signed by the arbitrator niade without the intervention of a Court of 

on the 5th of August 1881, hut was not delivered Justice. The procedure provided ins. 327 of the 

to the parties till the 13th of September following : Civil Procedure Code is not imperative upon a plain- 

Semble, that an application to file the award tiS wil ° seeks to enforce an award so made. PAL- 

made on the 25th of February 1882, under the pro- aniappa Chetti v. Rayappa Chetti 

visions of s. 525 of the Code of Civil Procedure, was 1 • 1 : ' 4 3I&- 

not barred by limitation. It is clearly the inten- Kota Seetamma v. Kollipurla Soob^ah 
tion of the Legislature that a party to an arbitration ® Mad. 81 

should have six months to enforce the award, under 17. Objections to filing 

«• 525 of the Code of Civil Procedure, from the time award— Civil Procedure Code ( Act XIV of 1882), ss.. 
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■520, 521, 525, and 526 — Procedure where identity of 
award impeached — Power of Court to enquire into ob- 
jection to file award— Jurisdiction. Where an applica- 
tion was made to a Subordinate Judge to file an 

award, and an objection was taken that the arbitra- 

i ? “ ad made their award several months before the 
date ot the one sought to be filed, thus impeaching the 
identity ot the award, and the Subordinate Judp-e, 
atter an enquiry with regard to the several objec- 
tions, ordered the award to be filed :~Held, that the 
order of the Subordinate Judge should be set aside 
or the award be deemed not to have been filed. 
1 lie only objections which the Court can enquire into 
under ss. 525 and 526 of the Civil Procedure Code 
(Act _XlV of 1882) are those which are specified in 
ss, and 521, and these relate to cases in which 
the reference and the award are accepted facts; 
but where the objection denies the factum of the 
particular awards ought to be filed, and the objection 
does not seem to be frivolous, but one giving rise to 
enquiry into difficult questions of law and fact, it is 
not competent for the Court to deal with that ob- j 
"jection under ss. 525 and 526. In such a case the j 
Court should leave the applicant to a regular suit on [ 
the award as the basis of his cause of action, wherein 
the party urging the objection will have the advan- 
tage of being a defendant rather than a plaintiff, and 
of having an appeal open to him in the event of an 
unfavourable decision. Samal Nathtj v. Jaish 4N- 
kar Dalsukeam . . I, L. B. 9 Bom. 254 


ABB XTB ATXOiN" — contd. 

9. PRIVATE ARBITRATION — contd. 


faction of the Court. 


Daxdekar v. Dandekars 

I. L. B. 8 Bom. 063 


dif 6 ’ f S ' f 2 \ S ^ 6 ~ Fartnerahi P~^eeiLMlo e refer 

disputes to arbitration. The three parties to a deed of 
$ a S ree d that in case of any dispute or 

difference the matter should be referred to the arhi- 
ia ion of persons chosen by each party to such 
dispute, and that m case any sucli rnrtv 
refuse or fail to nominate an wMtaatn, 
arbitrator named by the other party should nomi- 
nate another arbitrator, and the two should noSi- 
uate a third person as umpire. Certain differences 

hay^g arisen among the three partners, two of them 

called upon the executors of the third to nominate 
an arbitrator under the terms of the deed > m + 
they refused to do so. The first-mentfoned pfrtnm- 
then nominated an arbitrator, who in ids turn 
nominated another, and, these’ having appointed 
I a ? empire, made an award. One of the partners 
i at whose instance the matter in dispute had 
been referred to arbitration presented an apptb 
cation under s. o25 of the Civil Procedure Code 
praying that the award might be filed in Court’ 

the tl!irf r Ca i Wn "T ° PP0Scd b > r executors of 
the third pai tner, who appeared and lodged verified 

wttMn’tL dlscl . osln S grounds of objection 
witlnn the meamng of s. 020 or s. 521 of the Code 
Held, that the word “parties,” as used in s. 525 

aHv Ul b P fnre tP® C0 ?£“ e !? to P«s°us who are actu- 
3 b f °? t he arbitrators ; that if persons by an 
K®* hav “ undertaken between themselves 
that, in the event of a certain state of things happen - 
ng a particular procedure shall be followed, which 
unoer one state of circumstances, mav be adopted 

Z T UU 7 , they Sh0Uld ’ for tIle puilies ofs? 5^ 

be regarded as parties to that arbitration and 
that there was sufficient reason to show that the 
defendants m the present case were primd facie 
ound by the arbitration, so as to bring them within 
aS parti ? s «*«**>. who should be 

be fifed” %% CaUS e "t y the awai ' d should not 
, « mikox v - Storhey, L. It. 1 (} P 671 
and Me Newton and Helherington, 19 C. £ N S 
342 referred to. Held, also, that ss. 525 'and 626 
of the Code, read together, mean that the party 
coming forward to oppose the filing of the ward 
mus show cause that fa, must establish by Zff 

when Som i ft “ d ^ 

for thodefeat^ji^l;:^" 

to to? foolnd 0 ^ 11 ^ 1 / 1 ^ ° f tJlat S roul " ld belied 

r? % °*-9;ind o2l existed against the filing. Sree 
Mam Chowdhry v. Denolundhoo Chowdhry, I L R 

ImioNafh fi “j Mwmoyee Chowdhmnee v. Pro- 

fmm ?Lt°f k 7’ L r L - * 0 Calc - 557 ’ dissented 

B 9 Cn/r it wz n V i ? 0Sttd Blla1uldu r Singh. 1. L. 
tr * is alt. 575, Dandekar v. Dandehars T r 

Bom. 663, and Chowdhry Murtaza Hossein y'.Bechtn. 


7 n- TV i 7 — Objections to filing 

award-— Civil Procedure Code, 1877, ss. 520, 524, 525 
— Rejection of application to file award— Consent "of 
parties * to jurisdiction. A dispute between the 
plaintiffs and defendant having been referred to 
arbitration and an award made, the plaintiffs ap- 
plied, under s. 525 of the Civil Procedure Code that 
the award should be filed in the Munsif’s Court. It 
haying been objected that the arbitrators had been 
guilty of impartiality and other misconduct, an issue 
was framed with the consent of both parties 1 4 whe- 
awar 4 k 0 filed and enforced ” and 
the Munsif, after hearing evidence, dismissed the 
application. On appeal the Subordinate Judge de- 
cided that the award was valid. On second appeal ; ! 
7*5' , ' ‘ ‘fifchougli where an application to file an ! 

award under s. 525 and objection is made upon any j 
or the grounds mentioned in s. 520 or 521, the I 
proper course for the Court is to dismiss the applica- I 
tion, and leave the applicant to bring a regular suit | 
to enforce the award ; yet both parties having i 
consented to the matter being tried upon the ap- j 
plication as it in a regular suit, it could not, on second 
■appeal, be objected that the lower Courts had acted j 
without jurisdiction. Hctro Nath Roy v. Nis- 
varxki Chowdhraik . # 13 C. lx. B. 14 

IB. —— - — — Showing cause— 

Sufficient cause The term ‘ ‘ to show cause, in ss. 

of tlie Code of Civil Procedure (Act X 
ot lb77) does not mean merely to allege cause, nor 
^ iere is room for argument, 
out both to allege cause and to prove it to the satis- 
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nissa , L. R. 3 1. A. 209 : 26 W. R. 10, referred to. 
Jones v. Ledgard . I. X. R. 8 AIL 840 

21. ■ Sufficient cause — 

Civil Procedure Code , 1859 , s. 327. Per Spankie, J. 
■S. 327 intended to provide for those cases only in 
which the reference to arbitration is admitted and 
an award has been made. Where the defendant 
denies referring any dispute to arbitration, or that 
an award has been made between himself and the 
plaintiff, sufficient cause is shown why the award 
■should not be filed. The plaintiff should be left to 
bring a regular suit for the enforcement of the award. 
Hussaini Bibi v. Mohsin Khan 

I. L. R. 1 AIL 156 

22. "- Su fficient cause — 

Civil Procedure Code, 1882 , ss . 525, 526. Under 
ss. 525 and 526 of the Code of Civil Procedure, the 
Court has full power to enter into the question of the 
sufficiency of the cause shown against the filing in 
Court of an award. Dandehar v. Dandelcars, J. L. R. 

6 Bom. 663, followed. Ichamoyee Chowdhranee v. 
Prosunno Nath Chowdhry , I. L. R. 9 Calc. 557, 
dissented from. In the . matter of the 'petition of 
Dutto Singh. Dutto Singh v. Dosad Baha- 
dur Singh . . I. L. R. 9 Calc. 575 

28. Sufficient cause — 

Civil Procedure Code ( Act X of 1877), ss. 525 , 526. 
Where an application is made under s. 525 of the 
Code of Civil Procedure to have an award filed in 
Court, and it appears to the Court, on cause shown 
why the award should not be filed, that there is a 
reasonable dispute between the parties on any of the 
grounds mentioned in s. 520 or 521, the application 
should be dismissed. Under s. 525 of the Code of 
Civil Procedure, sufficient cause may be shown, 
by affidavit or verified petition. Sree Ram Chow- 
dhry v. Denobundhoo Chowdhry, I. L. R. 7 Calc. 
490 , and Sashti Charan Chatterjee v. TaraJc Chandra 
Chatterjee, 8 B. L. R. 315, referred to. Ichamoyee 
Chowdhranee v. Prosunno Nath Chowdhry 
I. L. R. 9 Calc. 557 

24. Sufficient cause — 

Objections to filing award — Setting aside award— 
Civil Procedure Code, 1859, s. 327. In an application 
under s. 327 of Act VIII of 1859 to have an award 
filed in Court so as to be enforced as a decree, it was 
objected on behalf qf the defendant, amongst other 
things, that the award which determined the succes- 
sion to a talukhdari registered under Act I of 1869, 
having been based on a certain will produced, which 
in terms referred to another will of the same testator 
not produced, there was miscarriage on the part of 
the arbitrators in making their award ; the whole 
■of the will, in the absence of the last-mentioned 
document, not having been before them. It ap- 
peared that the defendant in the proceedings before 
the arbitrators, notwithstanding the knowledge 
that this document was withheld, submitted never- 
theless to take his chances of the arbitration ; sug- 
gesting in fact favourable presumptions to himself 
in construing the will produced, or that the whole 
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will not having been produced, it should be declared 
not to be operative, and that consequently the dis- 
pute should be determined according to + he British 
law of succession as laid down by Act I of 1869, or 
according to custom, or according to the Maho- 
medan law of succession. Held, that the award 
could not be set aside on the ground of the objection 
taken. According to the true construction thereof, 
the earlier sections are not incorporated into s. 327 
of Act VIII of 1859, as they are into s. 326. The 
words u sufficient cause ” in s. 327 shoild be taken 
to comprehend any substantial objection which 
appears on the face of the award, or is foi nded 
on the miscondico of the arbitrators, or on any mis- 
carriage in the course of the proceedings, or upon 
any other ground which would be considered fatal 
J o an award on an application to the Courts in 
England. Chowdhri Murtaza Hossein v» 
Bechunnissa Ij. R. 3 1. A. 209 : 26 W. R, 10 

25. Application to fie 

private award — Objection to award, effect of — 
Power of Court — Civil Procedure Code, ss: 520, 521, 
525, 526. Held, by the Pull Bench (Petheram, C.J,» 
and Prinsep, Pigot, Macpherson, and Ghose, 
JJ). Where an application is made to a Court for 
filing a private award, and objections are raised in a 
verified written statement, and the objections are 
such as fall within s. 521 of the Code of Civil Pro- 
cedure, the Court is not bound to hold its hand and 
reject the applicaf ion, but it is the duty of the Court 
to enquire into the validity of the objections raised 
and thereupon determine whether the award 
should be filed or not. Per Prinsep, Pigot, and 
Macpherson, J J. Where on such an application 
an objection is taken that the matters in dispute 
were never referred to arbitration, and is therefore 
not on the grounds mentioned in s. 521, the Court 
has no jurisdiction to deal with it, but should reject 
the application and refer the parties to a regular suit. 
Surjan Raot v. Shikari Raot 

I. Xu R. 251 Calc. 218 

26, Civil Procedure 

Code {1882), ss. 520, 521, and 526—. Refusal by Court 
to file award — “ Grounds shown” In s. 526 of the 
Code of Civil Procedure the word “ shown ” is not 
equivalent to “alleged,” but it is necessary that one 
of the grounds mentioned in s. 520 or s. 521 should be 
proved to the satisfaction of the Court before tbe 
Court is justified in refusing to file the award. Dutto 
Singh v. Dosad Bahadur Singh, I. L. R. 9 Calc. 
575, and Dandehar v. Dandelcars, I. L. R. 6 Bom . 
663, followed. Hurronath Chowdhry v. Nisiarini 
Chowdhrani, 1. L. R. 10 Calc. 74, and Icliamoye 
Chowdhranee v. Prosunno Nath Chowdhri, 1. L. R. 
9 Calc. 55 7, dissented from. Jag an Nath v. Manu 
Lal . . . . I. X, R. 10 AIL 231 

257. : Civil Procedure 

Code, 1882 , ss. 525 and 526 — Objection to applica- 
tion to file an award in Court that one party had 
not agreed to refer any matter id arbitration — Juris- 
diction of Court to determine whether the parties had or 



DIGEST OF CASES, 


ARBITRATION— co/dd. 


ARBITRATION— . 

9. PRIVATE ARBITRATION — contd. 

tio% award-— Denial of reference to arbitration 
Jurisdiction of Court to determine the factum of 
reference— Appeal. Held by a majority of the Full 
Bench (Macpheesox, J., dissenting), that when an 
application has been made under s. 525 of the Code 
of Civil Procedure and notice has been given to the 
parties to the alleged arbitration, the jurisdiction of 
the Court to order the award to be filed and to allow 
proceedings to be taken under it is not taken away 
by a mere denial of the reference to arbitration on an 
objection to the validity of that reference. Amrit 
Ram v. Dasrat Ram , I . L. R. 17 All 21 , followed. 
Mahomed Wahid uddix v. Hakimax 

I. Ii. R. 25 Calc. 75T 
21 O. W. N. 520 

81. — Application to 

amend an award — Civil Procedure Code , 1859, 
s. 327. Upon a motion to amend an award filed 
under s. 327 of the Civil Procedure Code, on the 
ground of obvious errors contained in it, it was held 
that the Court had no power, under s. 327, to 
amend an award or remit it for the reconsideration 
of the arbitrators, but had only the power to file and 
enforce the award or reject it. Allarakhia 
Shiv ji v. Jehaxgir Hormasji . 10 Bom. 891 


ITR ATI 0 N — contd. 


8 B. L. It 313 : 15 W. R. F. It 9, Eussainni Bibi 
v. Mohsin Khan, I. L. R. 1 All 156, Bur fan Raot 
v. Bhihari Raot, I. L. R. 21 Calc. 213, and Muham- 
mad Nawaz Khan v. Alam Khan , I. L. R. 18 Calc. 
414 : L. R. IS /. A. 73, referred to. Amrit Ram v. 
Dasrat Ram . . I. L. R. 17 All. 21 j 

28. - Application to file | 

award— Civil Procedure Code , 1882, ss. 521, 522, | 
525, and 526 — Objections as to factum cr validity 
of submission and award. Where on an application 
to file an award ss. 525 and 526, Civil. Procedure j 
Code (Act XIV of 1882), objections, which in the I 
opinion of the Court are not merely frivolous or co- 
lourable, are raised to the factum or validity of the j 
submission and award, the Court has no jurisdiction | 
to deal with them, and must refer the parties to a 
regular suit. Samal Nathu v. Jaishanker Dalsuk- 
rdm , L L. R. 9 Bom. 254, and Surjan Raot v. 
Bhihari Raot, L I. R. 21 Oak. 213 , followed, j 
Amrit Ram v. Dasrat. Ram., 1. L. R. 17 All 21, not | 
followed. Tejpcti Bewchaxd v. Mahomed Jamal 

I. Xi. R. 20 Bom. 598 j 

29. - AppEcationto file j 

award— Objection that 'submission was revoked 
before award made — Jurisdiction of Court to deter- 
mine objection — Subsequent suit to annual award — 
Civil Procedure Code, 1882 , ss. 521 , 522 , and 526 — 
Right of suit. The plaintiffs case was that arbitra- 
tors, to whom differences between him and the 
defendant had been referred, had, out of enmity to 
him and at the defendant’s instance, made a 
fraudulent award on 17th February after he had 1 
revoked his submission and had antedated it as on 
1st February; that the defendant had instituted | 
proceedings under Civil Procedure Code, Chap. 
XXXVII, and his objections to the ' above effect 
having been overruled, a decree was passed in terms j 
of the award. He now sued to have it declared 1 
that neither the decree nor the award was binding. 
Held, that the Court had jurisdiction to determine 
the genuineness or validity of the award in the 
proceedings under Chap. XXXVII, and that the 
present suit was not maintainable. Chintamal- 

LAYYA V. ThADI GaXOXREDBI 

I, I*. R. 20 Mad, 89 


82. — Award in crimi- 

nal matter — Civil Procedure Code, 1859, s. 327 , 
When complaint has been preferred to a Criminal 
Court, and the Magistrate has directed that the sub- 
ject-matter of the complaint be referred to arbitra- 
tion, if the parties consent and proceed to such refer- 
ence, the award may be enforced under the provision 
of s. 327, Act VIII of 1859. Shed Nuxd Bax r. 
Mahaxhxd Ram .... 1 Agra 45' 
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35. — — — — Award , dealing 

with— Matters referred 'piece by piece— Civil Pro- 
cedure Gode, 1859, s. 327, Where an arbitration- 
bond provides that the matters in dispute referred 
to the arbitrators may be taken up and dealt with 
seriatim, and the award delivered bit by bit ( kh und- 
khund), it is not necessary, under s. 327 of Act VIII 
of 1859, that all the matters referred should have 
been decided before the first portion of the award, 
dealing with some only of the subjects in dispute, 
can be filed. Shoshimukhi Dabia v. Nobin 
Chttnder Roy . . . 4 C. L. R. 92 

38. — — — — ■ Private award, 

enforcement of — Procedure — Civil Procedure Code , 
1859, '■■'"is. 327, When a private award between 
parties is filed in a Court, the prescribed course is for 
the Court to give judgment upon it and pass a decree ,* 
not to order execution before such decree has been 
passed. Saheb Ram Jha v. Kasheenath Jha 

21 W. R. 295 

37. — — ■ — — 1 Civil Procedure 

Code, s. 525 — Loss of award, procedure on . When 
an award has been lost, a Court acting under 
s. 525 of the Code of Civil Procedure cannot take 
secondary evidence of its provisions and pass a 
decree accordingly. A suit to have a copy of such 
award filed cannot, therefore, be maintained. 
Gopi Reddi v. Mahanandi Reddi 

I. Xu R. 12 Mad. 331 

38. *• Award not deciding 

chief subject of dispute— Order setting aside filing of 
award. Amongst other matters, the arbitrators 
were asked to make a division of certain fields 
to which the parties were equally entitled. The 
arbitrators decided the other matters, but, as 
regards the fields, said that it was inconvenient to do 
so in consequence of the rains, and ordered the 
parties “ to receive the profits half and half and to 
pay the assessment half and half.” Held, that the 
award left undetermined one of the principal 
subjects of dispute ; and as the Court had no power 
to remit the award to the arbitrators, the applicant 
was entitled to a judgment setting aside the order 
for filing the award. Dandekar v. Dandekars 

I. L. R. 6 Bom. 663 

39. — — — — Civil Procedure 

Code , s. 525— Suit on a private award — Alternative 
claim on original consideration— Withdrawal of 
claim on award. The plaintiff lent money to two of 
the defendants, who were partners with the third 
defendant, for the purposes of the partnership and 
obtained promissory notes from them. Disputes 
which arose between them were referred to arbitra- 
tors, who made an award. An application by the 
plaintiff to have the award made a rule of Court 
was opposed by defendant No. 1, and the plaintiff 
was referred to a regular suit. He now brought his 
suit in the alternative on the award and on the pro- 
missory notes. The award was found to be un- 
enforceable. _ The plaintiff then declared himself 
satisfied to withdraw his suit as far as the award was 


ARBITRATION — contd. 

9. PRIVATE ARBITRATION— contd. 

concerned, and the Court passed a decree for plaintiff 
on the merits. Defendant No. 3 akne having ap- 
pealed, the Court of first appeal held that the 
plaintiff must succeed or fail on the award, and that 
the withdrawal of the prayer for a decree on the 
award altered the nature of the suit ; and finding 
that there was no evidence of misconduct on the 
part of the arbitrators, he passed a decree in the 
terms of the award. On a second ap>peal preferred 
by defendant No. 1: — Held, that this procedure was 
right. Narasayya v. Ramabadea 

I. Xj. R. 15 Mad. 474 

40. — « Civil Procedure 

Code ( XIV of 1882), s. 525 — App icaHon for filing an 
award registered as a suit — Grounds for not filing 
award. An application for filing an award being 
registered as a suit, the defendant raised objections, 
and the following issues were framed : — (1) Whether 
a certain arbitrator was nominated or accepted as 
one of the arbitrators by the defendant ? (2) 

Whether there was any and what illegality apparent 
on the face of the award ? (3) Whether the pro- 

ceedings conducted by the arbitrators were illegal ? 
Held, that the objections taken by the defendant, 
which were the subject of the above issues, precluded 
the Court from filing the award. Venkatesh 
Khando v. Chanapgavda 

I. Ij, R. 17 Bom.[674 

41. Civil Procedure Code (Act XIV of 1882), 

s. 525 — Application to file an award — Award 
relating to partition of property, including immoveable 
property partly outside jurisdiction — Jurisdiction to 
file award and pass decree. Matters in dispute 
between certain parties were submitted to arbitra- 
tion within the jurisdiction of the High Court, and 
an award was in due course made therein. The 
matter to which the award related was the partition 
of property, including immovable property, part of 
which was situated outside the jurisdiction of the 
High Court. Application was then made that the 
award might be filed and a decree passed in its 
terms, when it was objected that the Court had no 
jurisdiction to entertain the application. Leave to 
sue had not been obtained under s. 12 of the Letters 
Patent. Held, that the Court had jurisdiction, 
inasmuch as the right to have the award filed had 
originated within the jurisdiction. Kellie v. Fraser , 
I. L. R. 2 Calc. 445, referred to. Seshaya 
Chettiar v. Chengayya Chettiar (1900) 

I. L. R, 24 Mad. 31 

42. — - Arbitration without the intervention 

of the Court — Order directing it to be filed — Judgment 
and decree thereon — Appealability of the Order- 
Revision — Civil Procedure Code ( Act XIV of 1882), 
ss. 522, 525, 526 and 622. Held by the Pull Bench 
(Rampini and Pratt, JJ., dissenting), that an appeal 
lies from an order under s. 526 of the Civil Procedure 
Code merely directing the award to be filed. Per 
Maclean, C.J., and Ghosh, J. When an award 
has been ordered to be filed under s. 526 of the Code, 
the party in whose favour it is passed must proceed 
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to obtain a judgment and consequent decree under 
s. 522, and, if that decree is in accordance with the 
award, there is no appeal from it. Per Sale, J. 
No decree expressly incorporating the terms of the 
award is required to be drawn up in pursuance 
of the order under s. 526 to file the award. The 
award may be executed under the Code, as if it were 
a decree of the Court. Per Rampihi and Pratt, JJ. 

- — An appeal lies from an order under s. 526, refusing 
to file an award, but not from an order directing it to 
be Sflbd, except in the cases specified in s. 522. 
When an order was passed by the Munsif that the 
award be filed in Court, and a formal decree was 
drawn ih the following terms : “ It is ordered that 
the arbitration award in this case he filed in Court.” 
Held, per Ghosh, Rampini and Pratt, JJ., that the 
decree was substantially such- as was contemplated 
by s. 526 read with s. 522, and that no appeal lay 
from it. Held, further, by the Full Bench, that if 
no appeal .lay from an order directing the award to 
be filed, and the lower Appellate Court entertained 
an appeal, the High Court has the power to inter- 
fere with the decree of the Court below either on 
second appeal or under s. 622 of the Code. Mahomed 
WahMd'tn v. Haiti man, /. L. R. 25 Calc. 757 ; 
Pmnmami Mudati v. Mandi Snndara Mudali , I. L. 
R. 27 Mad. 255 ; Ghulam Khan v. Muhammad Hus - 
san, I. L. R. 29 Calc. 167, referred to. Surjan Boot 
v, Bhihari Raot , I, L. R. 21 Calc . 218, approved of. 

■ ChintaMomy Adtiya v. Haladhur Maiti, 10 C. IF. N. 
601, referred to. J a nokey Nath Guha v . Rbojo 
Lal Guha (1906) . I. L. R. 33 Calc. 757 

s. e. 10 C. W. N. 009 

43.'-^— Private arbitration — Award made 

a rule, of Court. — Appeal. When an award made in a 
private arbitration has been made a rule of Court 
and a decree passed thereon, no appeal will lie except 
; so ; fat' as the decree is in excess of or not in accord- 
ance with the award. In this respect there is no 
difference between a decree based upon a private 
award and a decree based upon an award made 
through the intervention of the Court. Mustafa 
Khan v. Bhulja Bibi, L L. R. 27 All 526 , distin- 
guished. Bahadur Singh v. Negi Pur an Singh 
(1908) .... I, Is. R. 30 All. 151 

10. MISCONDUCT OF ARBITRATOR. 

1. — — — — — - Civil Procedure Code (Act XIV 
of 1882), ss. 506, 521, 522 — Arbitration — Reference 
■during suit — Aivard, decree passed on — Appeal 
— Misconduct of arbitrator — Award made within 
time but not submitted — Validity. There is. no 
appeal from the award of an arbitrator (in accord- 
ance with which a decree has been made) on the 

f round of misconduct of the arbitrator. Ghulam 
than v. Mohamad Hasscm, 6 G. IF. N. 226 : s. o. 
I. L. R. 29 Calc. 167, followed. An award made 
and signed, but not submitted to the Court within 
the time allowed for delivering the same in Court, is 
valid in law. Timer sy Premfi v. Shamji Kanji, 
1 A R. 18 Bom. 119, and Arumugam Chetli v* 


I ARBITRATION -c oncld. 

' 10. MISCONDUCT OF AEBITRATOR — concld. 

| Anmachalam Chetti , I. L. R. 22 Mad. 22, relied on. 
j Debendra Nath Chatterjee v. Sarramang'ola 

! Debi (1904) .... 8C. W.N. 910 

2, Civil Procedure Code ( Act XI V of 

j 1882), ss. 521, 522 — Allegations of arbitrator'’ s 
I misconduct — Decree following aivard — -Appeal from 
j the decree. The plaintiff filed a suit for the dissolu- 
I tion and winding up of a partnership. The matters 
j in dispute were referred to arbitration by an order 
j of the Court ; an award was made ; an application 
| was made by the appellant to set aside the award 
| on the ground of alleged misconduct of the arbitra- 
S tor ; the application was refused ; judgment was 
i given according to the award ; upon the judgment so 
I given a decree was passed. From this decree the 
! appellants preferred an appeal. Held, unless it is 
; shown that the award is illegal ah initio or in other 
j words where there is no award in law, no appeal lies 
j from a decree following a judgment given according 
! to an award. Nandram Daluram v. Nemchand 
: Jadavchand, I. L. R. 17 Bom. 357 , approved. 

: Kali Prosanno Ghose y. Rajani Kant Chatterjee, 
I. L. R. 25 Calc. 141 , referred to. Walji Mathura 
: Das v. Ebji Umersey (1905) 

I. Ij. R. 29 Bom. 285 

11. MISCELLANEOUS. 

I, Arbitration— Civil Procedure Code 

’ (Act XIV of 1882), s. 525 • — “■ The- matter do' which 
| the aivard relates Jurisdiction. The, words a the 
| matter to . which the award relates ” in s. '525 of 
| the Civil Procedure Code were not intended by 
j the Legislature to refer to the precise amount of 
| the precise matter awarded to one party or the other 
j by the arbitrator ; they refer to the subject-matter of 
j the arbitration, and not the matter actually .awarded 
j by the arbitrator. Narsing Das v. Ajodhya 
I Prosad Sukul (1904) . I. Xi, R. 31 Calc. 203 

j 2 . — •• — — Application to stay proceedings 

I pending arbitration — Arbitration Aet (XI of 1899), 

| s. 19. Section 19 of the Arbitration Act only 
I applies where there has been a submission to 
I arbitration ^before the commencement of .legal 
I proceedings. Ramjidas Poddar v. Howse (1907) 
1. 1*. R. 35 Calc. 199 

| ARBITRATION ACT (IX OF 1889). 

! See Arbitration. 

See Civil Procedure Code (Act XIV 
I of 1882), ss. 506 522. 

1. ss, 4 and 5 — Submission — Contract 

by bought and sold notes — Arbitration clause — 
A ward ex parte — Rules of the Bengal . Chamber .of 
Commerce. A clause providing for the reference of 
any dispute to arbitration, contained in a contract 
effected by means of bought and sold notes, identical 
in their terms' and -signed By- the; respective parties. or: 
their agents, constitutes a “ submission ” within 
the meaning of s. 4 of the Arbitration Act. Caerleon 
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ARBITRATION ACT (IX OF I899)-c 0 ^. 

ss. 4 and 5 — concU . 

Tinplate Company v. Hughes , dd A. J. JS. 
distinguished. A party to such a contract and the 
arbitrators are entitled to proceed in the absence of 
the other party, if the latter has had due notice to 
attend the reference, and, although the Court will 
not decree specific performance of an agreement to 
arbitrate, yet it will enforce an ex parte award made 
on such reference. In re Smith and Service and 
Nelson and Sons , 25 Q. B . D. 545, referred to. Ram 
Xarain Gunga Bissen v. Liladiiur Lowjee (1906) 

I. L. R. 33 Gale. 1237 

s. c. 10 C. W. XT. 814 

2. ■ ss. 4, 20 — Contract Act (IX of 

1872), s. 28— Arbitration clause in a contract, whether 
valid — Reference to an association — Power to dele - 
gate. ^ An arbitration clause in a contract amounts 
to a 44 submission ” within the meaning of s. 4 of the 
Indian Arbitration Act, and is valid, being covered 
by exception (1) to s. 23 of the Contract Act. 
When reference is made to an association consisting 
of a large and fluctuating body of persons, who 
cannot sit as a tribunal, the association has power to 
appoint individuals to act as arbitrators, and the 
rules of the association will be binding on the parties, 
Ganges Manufacturing Company v. Indra Chand 
(1906) . . . I. L. R. 33 Calc. 1169 

■ s. 13— 

See Arbitration— Awakes— Construc- 
tion and Effect of. 

I. L. R. 29 Calc. 793 

s. 14— 

Arbitration Act (IX of 1899), s. 14— 

Bengal Chamber of Commerce, arbitration by the 

Rules of the— Indian Stamp Act (II of 1899), ss. 5, 6 
•and 35, Sch. I, Arts. 5 and 43 — 44 Submission ” 
required to be proved and stamped— Award made out 
' °f time— Enlargement of time after expiry of original 
dime — Concealment of names and appointment of 
arbitrators— Notification of time and place of hearing 
—Evidence, refusal to hear, when misconduct— 
Award against a firm— Jurisdiction of Court to set 
aside award, if may be ousted. Contract-notes which 
contain a provision for the submission of disputes to 
arbitration ought each to bear eight- annas stamp 
under Art. 5, Sch. I of the Indian Stamp Act, 1899, 
as an agreement not otherwise provided for in the 
Schedule. Although the Indian Arbitration Act, 
1899, has made the procedure for the enforcement 
of an award simpler than the old practice of insti- 
tuting suit for the purpose, it is still necessary to 
prove that the arbitrators acted under a valid sub- 
mission before an award can be made a decree of 
Court under the Act. Ferrer v. Oven, 7 B. & 
C. 427, referred to. The Rules for ’the guid- 
ance of the arbitration 44 tribunal ” of the Bengal 
Chamber of Commerce were construed to contem- 
plate ^ the names and 

the fact of the appointment of the arbitrators. 
V\here the arbitrators appointed by the Bengal 
Chamber of Commerce under its Rules did not 
appoint a time and place for the hearing of the 
reference : Held , that the arbitrators failed in their 


ARBITRATION ACT (IX OP 1899)— contd. 

■ — — S. 14 — concld. 

duty in not doing so. Whether the arbitrators 
should or should not hear evidence and the parties 
by counsel or otherwise must depend on the parti- 
cular circumstances of every case, the arbitrators 
exercising, in a judicial manner, their discretion in 
the matter. The refusal to hear evidence in a case 
where the arbitrators cannot decide a matter in 
dispute without hearing evidence would amount to 
a misconduct on the part of the arbitrators. It is 
improper for the arbitrators not to hear evidence to 
ascertain as to who are the persons liable on a 
contract entered into in the name of a firm. An 
award made against a firm, without ascertaining as 
to who are the persons who constitute it, is, on the 
face of it, bad and no Court can make a decree, in 
such circumstances, upon the award against a firm. 
It is not competent for the parties by an agreement 
to oust the jurisdiction of the Court vested in it by 
s. 14 of the Indian Arbitration Act, 1899, to set 
aside an award, if misconduct on the part of the 
arbitrators were shown or if it were shown that the 
award was improperly procured, when the parties 
desire that the award should be enforced under the 
provisions of the Act. Hurd wary Mull a?. Ahmed 
Musaji Selaji . . . 13 C. W. N. 63 

— s. 19— 

1 . — Jurisdiction of High Court to stay proceedings 
in the Small Cause Court — Step in the proceedings. 
N agreed to purchase from R 150 tons of sugar 
imported by R. A clause in the agreement pro- 
vided for arbitration in the event of disputes arising 
in connection with the agreement. A dispute a.rose 
with regard to the condition of some of the bags of 
sugar, and N claimed damages from R which R 
refused to pay. N filed a suit in the Small Cause 
Court. The Judge before whom the suit was insti- 
tuted on the petition of R stayed the proceedings. 
On appeal to the full Court the order staying the 
proceedings was set aside. R by a petition to the 
High Court prayed that the proceedings in the 
Small Couse Court should be stayed. Held, that 
under s. 19 of the Arbitration Act, the High Court 
has the power to stay proceedings in the Small Cause 
Court and the proceedings should under the cir- 
cumstances be stayed. Per Curiam : — The lan- 
guage of s. 19 of the Act is quite clear and it gives 
jurisdiction to the High Court to stay proceedings 
in any Court in the Presidency town subordinate 
to its jurisdiction. The section in the beginning 
refers to a party to a submission commencing 
any legal proceedings ; then it goes on to refer to 
such legal proceedings, and then provides for stay- 
ing the proceedings. Nowhere is there any indica- 
tion m the section or the Act that the legal pro- 
ceedings contemplated must be proceedings in that 
Court. Any proceedings taken by a party to a 
suit to stay legal proceedings under s. 19 of the 
Arbitration Act are not 44 steps in the proceedings.*’ 
Ralli v. Noor Mahomed (1906) 

I, Xj. R. 31 Bom, 236 
Y 2 
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— Application for extension of time— Slay of 
■proceedings— Step in proceedings. The Calcutta 
Corporation applied for further time to file their 
written statement and obtained a fortnight’s time. 
Subsequently they applied to the Court for a 
reference to arbitration and stay of proceedings. 
Tho plaintiffs objected on the ground that an appli- 
cation for further time amounted to a step in the 
action within s. 19 of the Indian Arbitration Act 
'Held, that such an application was a step in the 
proceedings within s. 19 of the Arbitration Act and 
that the application for reference to arbitration 
could not be maintained. Ford’s Hotel Company , 
Limited v. Bartlett, [ISOS’] A. C. 1 , followed. Sabat 
Kumar Roy v . Corporation of Caloutta (1907) 
I. L. B. 84 Gale. 443 

ABBITBATOB. 

See Arbitration. 


- failure of, to submit award- 


See Civil Procedure Code, 1,882 s. 108 

13 C. W.’h. 493 

architect. 

- . certificate of, in building con- 

tract. 

See Contract— Beeach of Contkact 

I. L. B. 19 Mad. 178 

— ~ area, increase of. 

See Lease . I. L. r. 3e Calc. 604 

ARGUMENTS ON - APPEAL. 

SceLETTEHS Patent, High Court, cl. is. 

4 B. L. B. A. C. 86, 181 
9 B. L. B. 274 

See Review— Questions which may be 
raised ox Review. 

" ABIAT * 

See Mahometan Law. 

ARMENIANS. I ' L ‘ B - 28 A1L 264 

See English Law, 

ASMS 1 ‘ L - E - 24 CaIc - 216 

possession of, by servant— 

See Arms Act, s. 19 (/). 

13 C. W.N. 124 

ABMS ACT (XXXI of 1860). 

See Arms Act (XI of 1878). 

I. L. B. 9 Bom. 478 

possession of arm! lteenllf 


ABMS ACT (XXXI OP 1860) — concld. 

* s, 32 — concld. 

is not in force. In the matter of the petition of 
Bamesab Pershad Kara van Sing 

f Q B. L. B. Ap. 34 ; 18 W. B. Cr. 1 

In the matter of the petition of Modnarain Puri 
18 W. B. Cr. 28 

« ? 7/“ 7 . . — Possession of" 

Illegalities in conduct of search. The mere 
possession of arms in a certain district being an 
offence ll there be satisfactory evidence that the“pri- 
s oners were m the possession of arms, they would be 
punishable for such illegal possession, notwithstand* 
ing the police may have also committed an illegality 
m their procedure in conducting the search for the 
! sa nie. Queen v. Sheopebshtjn Roy 2 N7W. 57 

| 8 ‘, ' ~ — fine — Imprison- 

| ment— Sentence. Under Act XXXI of 1800, s. 32 
i cl. 0, a sentence of fine only, or of imprisonment 
only, is as legal sentence. Queen v. Bhisti bin 

Madanna . . . I. L. B. 1 Bom. 308 

, 4> ' s. 44 — Fine— Manufac- 

turing gunpowder without « license. Certain persons 
were convicted, under s. 5 of Act XXXI of ] 800, of 
manufacturing and selling gunpowder without a 
license, and sentenced to fine, or in default impri- 
sonment. 8. 44 of the Act provides a special pro- 
cedure for le vying the line by distress. Held, that the- 
sentence was legal, the Act giving power to imprison 
or fine upon conviction. Anonymous 

5 Mad. Ap, 24 

ABMS ACT (XI OP 1878). 

_ s# i 5 el. (b), and s. 5 — Attachment 

and sale of arms m execution of a decree by Nazir 
of the Court-— Public servant » sale of amis by. The 
sale of arms by the Nazir of the Court, in execution 
ot a decree, is a sale by a public servant in discharge 
o.t Ins duty, and is, therefore, excluded by s. 3 , el (bU 
* lie operation of the Indian Arms Act, XI of 
lh . 78 ; jt 18 expedient for the Court ordering such 
sale to give notice of the sale and of the purchaser’s, 
name ana address, as contemplated by' s. 5 of that 
Act, to the ‘ Magistrate of the district or to the 
f*? llce °™ cer m charge of the nearest police station.” 
Wala Hiraji v. Hiea Patel 

I. L. B. 8 Bom. 518 

1 . s, 4— Possession of unserviceable 

firearms witlmit license. A gun rendcied miser- 
viceable by the loss of the trigger does not fall within 
the definition of u arms ” in s. 4 of the Indian Anns 
Act, io7o. I ossession of such a weapon without a 
license is no oflenee. Queen v. 8 idea era 

I. It. B. 8 Mad. 80 ■ 

y-— revolver- with a 

bioken trigger is within the definition of “ arms ” in 
Indian Arms Act, 1878, s. 4. ‘Whether in any parti- 
cular case an instrument is a firearm or not, is a 
question of fact to be determined according to 
circumstances, and the circumstance that it is in an 
unserviceable condition is not conclusive. Queen v. 
Siddappa, I. L. Jt 6 Mad. 60 , dissented from. 
Queen- Empress v. J ayaeami Reddi 

I, I>, B. 21 Mad, 380 
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ARMS ACT (XIJOF 1878)— cowfc*. 

s. 4 — condd. 

3. — Arms — Parte o/ 

arms — Serviceable gun-barrel. As a gun-barrel and 
•nipple in serviceable condition fall within the defini- 
tion of “ arms ” in s. 4 of the Indian Arms Act, 1878, 
the possession of such articles without a license is 
punishable under s. 19 (/) of the said Act. Qtjeen 
■v. Vyapuri Kangani . . X. L. B. 7 Mad. 70 

4. — Sword slich — “ Arms” meaning of — License , 
.necessity of. A sword-stick is a “ sword ” within the 
meaning of the term in s. 4 of the Indian Arms Act. 
Neither the length, breadth or the form of the blade 
of a weapon, nor the handle, afford any certain test 
of its classification as “ arms.” Whatever can be 
used as an instrument of attack or defence, for 
•cutting as well as for thrusting, and is not an 
ordinary implement for domestic purposes, falls 
•within the purview of the Act. Emperor v. Satish 
Chandra Roy (1907) . I. L. B. 84 Calc. 749 

5. ss. 4 and 5 — Manufacture or posses- 

sion of fireworks — Rockets. The manufacture or 
possession of fireworks, including rockets which are 
mere fireworks, without a license, is not prohibited 
'by s. 5 of the Indian Arms Act, 1878. The rockets 
referred to in s. 4 are war-rockets. Queen v. Suppy 

I. L. B. 5 Mad. 159 

ss. 5 and 19. A, having obtained a 

license under the Arms Act, 1878, for a match-lock, 
had the same converted into a percussion gun. He 
was convicted under s. 19 of the said Act on the 
.ground that the license did not permit him to keep a 
percussion gun. Ileld 9 that the conviction was bad. 
Queen-Empress v. Rodappa I. Xi. B. 10 Mad. 131 

ss. 14 and 19 (/) — Temporary pos- 

- session of a gun. S. 19 (/) of the Arms Act does 
not make the mere possession of a gun punishable 
thereunder, but a possession contrary to s. 14 of the 
Act. The temporary possession of a gun by a 
man, who has snatched it up to fire at a mad dog, 
which had entered his premises, is not contemplated 
by s. 14. Pro beat Chandra Chowdhry v. 
'Empeeor (1907) . . I. Ii, B. 35 Calc. 219 

• ss. 15 and 19 — Arms — Possession 

.of arms — Badami Talukha — Act XXXI of 1860 , 
5 . 32 , ds. 1 and 2. Cl. 2, s. 32 of Act XXXI of 
1860, relating to the manufacture, importation, and 
•.sale of arms, did not apply to the Badami Talukha 
of the Kaladgi Collectorate at the time when the 
Indian Arms Act, No. XI of 1878, came into force ; 
and the notification of the Government of Bombay, 
No. 1112, of the 19th February 1878, which declares 
that the provisions of Act XXXI of 1860 as modified 
by Act VI of 1866 are in force in Badami amongst 

• other places, is not an order of disarmament under 

• cl. (1), s. 32, of Act XXXI of 1860. In the absence, 
therefore, of a notification, under s. 15 of Act XI of 
1878, extending, with the previous sanction of the 
Governor General in Council, the provisions of the 
section to Badami, the possession of arms without a 
'license in that talukha is not punishable under s. 19. 
•‘Government op Bombay v. Dadyama Basapa 

. I. L. B. 8 Bom, 478 


ARMS ACT (XI OB 1878)— contd. 

1. v -s. 19 — Unlicensed possession of 

gunpowder used for making crackers. The possession 
of gunpowder without a license, whether intended 
for the manufacture of fireworks or not, is an offence 
under s. 19 of the Indian Arms Act, 1878. Queen 
v. Suppy , I. L. R. 5 Mad. 159 , distinguished. 
Queen-Empress v. Khasim 

I. B. B. 8 Mad. 202 

% — — eL (a ) — Sale of sulphur and 

ammunition by agent of a license-holder . Sale of 
sulphur and ammunition by the agent of one holding 
a license (in Form VI) under Act XI of 1878 is not 
illegal. Queen-Empress v. Sitharamayya 

I. L. B. 12 Mad. 474 

3. — Going armed without license — 

License to carry arms , production of — Retainer 
carrying arms. A servant of a person who 
possessed a license for two swords and a gun, 
which license also covered one retainer, was stopped 
by the police ©n the road while carrying a sword. 
On being asked to produce his license, he was unable 
to do so, it not then being with him. No oppor- 
tunity was afforded him of producing the license, 
but he was charged with an offence under s. 19 of 
Act XI of 1878, and on these materials convicted 
and fined. Hdd , that the conviction was wrong. The 
law does not require a licensee always to have his 
license with him. If under such circumstances, on 
being required to produce it, he is prepared to do so 
on a reasonable opportunity being given him to get 
it, and it exists, he should not be prosecuted ; if 
prosecuted, the production of the license at the trial 
is a sufficient answer to the charge of infringing the 
Arms Act. Held , further, that a license granted to 
a person to carry arms and including a retainer 
authorizes any retainer to carry the arms specified 
with the permission of his master, and does not 
restrict him merely to carry them while in the actual 
presence of •£ his £ master. Queen-Empress v. 
Kishunwa . “ . I. L. B. 20 Calc. 443 

In the matter of the petition of Kalt Nath Singh 

3 C. W. NT. 394 

4. cl. (e). “ Going armed ” — Pre- 

sumption as to persons found carrying arms. 
Where a person is found carrying arms apparently in 
contravention of the provisions of the Arms Act, it 
must be presumed, in the absence of proof to the 
contrary, that he is carrying such arms with the 
intention of using them should an opportunity of 
using them arise. Queen- Empress v. Williams, 
Weekly Notes, 1891, 208 , explained and approved. 
Queen- Empress v. Bhure . I. L. B. 15 All, 27 

5. — Unlawful possession of arms — 

Temporary custody of arms not for use as such . 
The mere temporary possession without a license 
of arms for purposes other than their use as such, 
as, for instance, where a servant is carrying his 
master’s gun to a blacksmith for repairs, or where a 
blacksmith has a gun left with him for repairs, is not 
an offence within the meaning of s. 19 of the Indian 
Arms Act, 1878. Queen- Eonpress v. Williams , 
Weekly Notes , All. (1891), 208 , and Queen-Empress 
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- - s. 19 — contd. 

v. Bhurc , /. A J?. 15 AZZ 27, referred to. Queen- 

Empress v. Tot a Bam . I. L. B. 18 All. 278 

8. -—“ Going armed ” — [mere carrying of 
arms , for purposes other than their use as such , not an 
offence . One G. N., a person entitled to possess and 
use fire-arms, gave a pistol to an acquaintance, who 
was not entitled to possess and use fire-arms, asking 
him to take it and get it repaired in a neighbouring 
town. This acquaintance gave the pistol to his 
father, Harpal Bai, who was taking it into the town 
to get it repaired, when he was arrested and charged 
with an offence under s. 19 of the Indian Arms 
Act, 1878. Held-, that Harpal Bai was, under the 
circumstances, guilty of no offence under the Anns | 
Act. The mere temporary possession, without a 
license, of arms, for purposes other than their use as 
such, is not an offence within the meaning of s. 19 
of the Anns Act. Queen- Empress v. Alexander 
William, Weekly Notes {1891), 208 ; Queen- Empress 
v, Bhure , Weekly Notes (1892), 221 ; and Queen- 
Empress v. Tola Ram , Weekly Notes (1894), 82, 
referred to. Emperor v. Harpal Bai (1902) 

I. I». B. 24 All. 454 

7. Order extending time for re- 

newal of licenses — Conviction for offence during 
extended time . An order extending the time for 
renewal of licenses has the effect of keeping a license 
previously granted practically in force, and a person 
cannot be convicted of an offence under s. 19 (/) of 
the Arms Ac t for a breach of its provisions within the 
extended time. In the matter of the petition of 
Kali Nath Singh . 3 C. W, IN. 394 

8* — • s. 19, el. (f ) — Notification 458 

of fhelSth March 1898 — Exemptions f rom the ope ra- 
tion of the '.Anns Act — Volunteers. A volunteer, be- 
in gaper son exempted in virtue of Notification 458, 
dated 18th March 1898, of the Government of India, 
is not exempted merely with reference to his duties 
as a volunteer, but generally (subject to the ex- 
ceptions mentioned in the said notification). It is 
therefore not unlawful for a volunteer, to possess fire- 
arms and to use the same. Queen-Empress v. 
Luke «... I. I*. B. 22 All. 323 

9. — S. 19 (f ) — Possession and use of a gun bV 
servant. Where the accused, a servant, was found 
using a. gun which was lent to him by his master who 
held a license for the gun for Ms own -purpose-: Held, 
— -That the act of the accused was an infringement of 
the provisions of s. 19, cl. {/) of the Arms "Act. In the 
mailer of Kali Nath Singh, 8 G. IF. N. 894, 
Prabhai Chandra Chowdhry v. Emperor, 12 G. W . N. 
272 : s. c. I. L. B. So Cal. 219, Queen- Empress v. 
Gnngadin , /. L. R. 22 All. 118, referred to and 
distinguished. Mabho Lal v. The Emperor 

13C.W.W. 124 

10. — - ss. 19 and 20 — Uefinit ion — Con- 

cealment of arms on search being made by the Police— 
Mere denial of possession not conceahnent — Posses- 
sion of unlicensed arms. . Held, that the mere denial 
on the part of a- person, whose house is being I 
searched by the Police for unlicensed arms, that I 


| ABMS ACT (XI OF 1878) -contd. 

s. 19 — contd . 

lie has any such arms in his possession does not 
constitute a concealment or attempt to conceal arms 
on search being made by the police within the 
meaning of the second paragraph of s. 20 of Act 
XI of 1878. Held, also, that where unlincensed 
arms are found concealed upon premises which, 
though legally the joint property of a joint Hindu 
family, are in fact at the time of the finding in the 
| exclusive possession and control of one member of 
j the family, that member of the family can properly 
j be held to be in possession of such arms. Quern- 
' Empress v. Sangam Lal , I. L. It 15 All . 129, 
distinguished. Emperor v. Bam Sarto? (1905) 

I. L. B. 28 All. 302 

11. 1 ss. 19, 20, 29 — Possession of 

or control over — Search , legality of — Sanction to 
prosecute — Code of Criminal Procedure (Act V of 
1898), ss. 55, 108, and 165. The license of the 
accused for the possession of firearms and ammuni- 
tion was cancelled in August 1897. He was ■ sus- 
pected of being in possession of arms after the 
cancellation of his license. On the 23rd of April 

| 1899, the Assistant Magistrate of Purneah, with a 
! numbers of police, went t o the house of the accused to 
I search for arms. They surrounded it, arrested the 
I accused, and, then searched his house. The police 
| had no search-warrants, nor was there anything to 
I show upon what charge the accused was arrested. 

I Two gun stocks, some ammunition, and implements 
j for reloading were discovered in the house. 

: .There, was nothing to show that the.'' sanction. 

I required by s. 29 of the Arms /Act was,' given 
| before proceedings were instituted against the 
| accused. Accused was convicted end Sentenced 
| under ss. 19 and 20 of the Arms Act. tbat.th#-- 

| con viction under s. 20 was not sustainable, but that 
I the accused must be taken to have had arms- -and: 

| ammunition, as defined by the Arms Act - within -the- 
I meaning of sub-s. (/) of s. . 19 of that Act, and 
I the conviction under that section must be confirmed. 

; Held, further, that with respect to the question of' 
; whether or not any previous sanction had been given 
under s. 29 of the Arms Act, the Court was not 
unmindful of the suggestion that the charge in this 
; case was, in the first instance, in respect of an- 
■alleged offence under s. 20 and not of one under s.19; 
but that ss. 1.9 and 20 were so interwoven that it 
was difficult to see how an offence could be commit- 
ted under the first paragraph of s. 20 unless an offence 
under one of the enumerated sub- sections in s. 19 
had also been. • committed.- . It was hot . suggested' 
that the charge here was an offence under, the 
second paragraph of ■ s. • 20. : Ahmed Hussein’ ■v. , 
Queen- Empress . . I. L. B, 27 Calc. 692. 

4 C, W, m 750 

12 , s. 19, el. (£), and s. 25— Unlawful 

possession- of arms— Search-warrant; contents , of— 
■ s Possession ,** ' What evidence of, necessary where 
arms are famed m common room, of, -joint ■ family ■ 
house. When a Magistrate issues a search-warrant 
under s. 25 of the Indian Arms Act, 1878, it is 
necessary that he should record the grounds of his 
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belief that the person against whom the warrant is 
issued has in his possession arms, ammunition, or 
military stores for an unlawful purpose. Where 
proceedings under the Indian Arms Act, 1878, in 
respect of the unlawful possession of arms are taken 
against a member of a joint Hindu family not being 
the head of such joint family, and arms are found in 
a common room of the joint family house, it is 
incumbent upon the prosecution to give good 
evidence that such arms are in the exclusive posses- 
sion and control of the particular member of the 
joint family who is sought to he charged with their 
possession. Queen- Empress v. Sanrgham Lal 
I. Tj. R. 15 All. 129 

13, s. i9 s e i # (f) an d ss . 25, 30 — 

Arms in a temple — Confiscation of arms used for 
purposes of worship — Police Inspector specially 
empowered — License to possess arms — Criminal 
Procedure Code {Act X of 1872), s. 579, and Sch . 
IF — “ Offences against other laws.” A collection 
of fire-arms, consisting of four small cannons, four 
pistols, and thirty- one muskets, had been kept as 
objects of worship in a Sikh temple in Patna for 
upwards of two centuries. The Mohunt of the 
temple neglected to take out a license in respect of 
these arms under Act XI of 1878. A Police 
Inspector, who was appointed to see that the 
provisions of the latter Act were obeyed, searched 
the temple on information received, and, having 
found the arms, prosecuted the persons who had 
charge of the temple. The latter was convicted by 
the Deputy Magistrate of Patna under s. 19, cl. (/), 
of Act XI of 1878, and sentenced to pay a fine of 
H50, or to be rigorously imprisoned for two months. 
The Deputy Magistrate also ordered the arms to be 
confiscated, and directed that their value and the 
fine should be divided between the informer and the 
Police Inspector. On a reference from the Sessions 
Judge of Patna : — Held, with reference to Act X of 
1872, s. 579, and the last heading to Sch. IV of the 
same Act, and to s. 19, cl. (/), of Act XI of 1878, 
that the proceedings of the Police Inspector and the 
conviction of the accused were not illegal. There is 
nothing in the Arms Act to exempt the custodians 
of a temple from complying with the requirements of 
the Arms Act, either by taking out a license or 
obtaining exemption under s. 27. S. 25 of the Arms 
Act appears to refer to cases in which the Magistrate 
considers that arms, whether under a license or not, 
are possessed for an illegal purpose, or under circum- 
stances such as to endanger the public peace. S. 30 
of the Arms Act appears to contemplate the presence 
of some specially empowered officer besides the 
officer conducting the search. Empress v. Tegha 
Singh . . . . I. L. R. 8 Calc. 473 

14. — : — — ss. 19, 27 — Exemptions from 

provision of Arms Act-Government Notification 
518 of the 6th March 1879 — Government Notification 
458 of the 18th March 1898-—“ Personal use” 
of arms — Arms carried and used by servant of 
exempted person. By a notification under s. 27 of 
the Arms Act (XI of 1878) issued by the Government 
of India, certain persons, amongst them Rajas and 


ARMS ACT (XI OF 1878)— concld. 

s. 19 — concld. 

members of the Legislative Council of the Lieuten- 
ant-Governor of the North-Western Provinces, were 
.exempted from the operation of ss. 13 and 16 of the 
said Act ; but with this proviso, that, “ except where 
otherwise expressly stated, the arms or ammunition 
carried or possessed by such persons shall be for 
their own personal use, etc., etc.’ 5 Held, that the 
terms of this proviso -would allow of a person ex- 
empted under the notification above alluded to 
sending a servant armed with a gun into a neigh- 
bouring district to shoot birds for him, and that a 
gun so carried and used by the servant of the 
exempted person was in the “ personal use 55 of the 
exempted person within the meaning of the notifica- 
tion. Queen-Empress v. Gang a Din 

I. Xi. R. 22 All. 118 

• — • s. 22 — Master and servant— Master's 

liability for the criminal acts of his servant . — 
Where the manager of a licensed vendor of arms, 
ammunition and military stores sold certain 
military stores without previously ascertaining that 
the buyer w r as legally authorized to possess the same: 
— Held , that the licensee was liable to punishment 
under s. 22 of the Indian Arms Act (XI of 1878), 
though the goods were not sold with his knowledge 
and consent. The principle — “ whatever a servant 
does in the course of his employment with which 
he is entrusted and as a part of it, is his master’s 
act ” — is applicable to the present case. Attorney 
General v. Siddon, 1 Cr. <& J. 220 , followed. 
Queen- Empress v. Tyab Alli 

I. L. R. 24 Rom. 423 
s. 25 : See Trespass. 

I. L. R. 36 Calc. 433 

• s. 29 — Sporting License— Rules 

under Arms Act. In a district where bison are 
notoriously in the habit of injuring crops, a license 
under Form XI, rule 16 of the Indian Arms Act 
(1878) Rules (to kill wild beasts which injure crops), 
justifies the holder thereof in shooting bison for the 
sake of sport without taking out a sporting license 
under form VIII, rule 13 of the same rules. Queen 
v. Bommaya . . I. Xi. R. 5 Mad, 26 

ARMY (ANNUAL) ACT, 1895 (58 VICT., 
C. 7). 

• s. 4 — 

See Attachment — Subjects of At- 
tachment — Salary. 

I. L. R. 25 Mad. 402 

ARMY DISCIPLINE ACT, 1879 (42 & 43 
Vie., e. 33). 

See Soldier . I. L. R. 11 Mad. 475 

— s. 144— Decree against person 

subject to military law — Stoppage of pay, order 
for. Where a decree was made against the defend- 
ant, who was an officer in the Indian Army, the 
Court, under s. 144 of the Army Discipline Act, 42 
& 43 Vic., c. 33, directed that the amount of the 
decree should be stopped and paid out of the pay 
of the defendant not exceeding one-half thereof. 
Ramsay v. Anderson . .7 0. Ii. R, 330 
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• ss. 144, 151. 

See Service of Summons. 

I. L. K. 10 Mad. 819 
I. L.B. 11 Mad. 475 

See Small Cause Court, Mofussil 

Jurisdiction— Army Act. 

I. L. B. 10 Mad. 319 

A v“'fe D 5 I | ) CIPLIHE ACT ’ 188 3 (44 & 45 


S i aii nf +?’ Soldiers in Indian Forces. 

hud Bi V. J AFAR Husain I. L. E. 8 Mad. 365 

See Small Cause Court, Mofussil— 
J urisdiction — Army Act. 

I. Ij. B. 10 Bom. 218 
ss. 148, 151. 4-B. B. 13 Calc. 143 

See Small Cause Court, Presidency 
Iowns— Jurisdiction— Army Act 

s 151 I- L. E. 13 Calc. 37 

See Attachment— Subject of Attach, 
me nt Pension, Salary, or Annuity. 

I. L. B. 9 Macl. 170 
I. L. B. 24 Calc. 102 

See Small Cause Court, Presidency 
1 owns— Jurisdiction— Army Act. 

I. Ii, B. 18 Cale. 144, 372 


7 7 B : in pawn medal or military 

fS Tu\ f 7~ m v- sMi Z\ Under the Armv Act! 
1S81 (44 & 4,j Vic., c. i>8), s. 156, any person who 

takes in pawn a military decoration from a soldier 
is liable to punishment. Held, that this section of 
the Army Act 1881, is applicable to a person who 
takes a medal in pawn from a sepoy in i n( j; a 
Queen-Empress v, Narayansamt 

I. Xi. E. 10 Mad. 108 

ss. 136, 151— ; 

See Attachment— Subjects of Attach, 
me nt — Salary. 

I. L. B, 25 Mad. 40-2 

•AEMY DISCIPLINE ACT, 1888 (51 Vie 

. e. 4), s. 7, . '* 

See Small Cause Court, .Presidency 
Iowns— Jurisdiction— Army Act. 

I. Ii. B. 18 Cale. 144, 372 

arrears of bebtt. 

See Abwabs . 1. 1*. R. 33 Cale. 683 
See Interest . I, L. B. 35 Cale. 34 
See Interest— Miscellaneous Cases— 
Arrears of Rent . 7 C.W, BT, 203 
See Landlord and Tenant. 

See Sale for Arrears of Bent. 


abbeabs op bev-ebtuel 

See Sale for Arrears of Revenue. 

abbest. 

i Col. 

L Civil Arrest 

"* CBiMiNAL Arrest . h 0r 

^Attachment-Attachment of Pee. 

See Criminal Procedure Code. 

J * K. 31 Cale. 557 
See Warrant of Arrest. 

— - criminal arrest — 

See Police Act (V of 1861), ss. 17, 19, 

I. Ii. B. 28 Cale, 411 
Waeeant OF Arrest— Criminal 
' Uii • • !■ L. B. 28 Cale. 399 

' of native subject. 

Sec Bengal Regulation III of 1818. 
of ship— 

-See Admiralty or Vice- Admiralty 
Jurisdiction I. L. R. 29 Calc. 402 

- — pending appeal. 

See Appeal in Criminal Cases— A rm- ais 
from Acquittal. s 

I. L. E. 1 Cale. 281 
I. L. E. 2 All. 340, 386 

validity or otherwise of. 

See Escfae from custody. 

I. L. E. 28 Calc. 253 
6 C. W. 1ST. 337 
-See Jurisdiction of Criminal Court- 
general Jurisdiction. 

X. L. E. 25 Cale. 20 
X*. B. 24 I. A. 137 


1. CIVIL ARREST. 

OSL <» 

/ A*t YTrr A in aJ nm ~~ 0m l P? occdure Code 

aid 349 "■ 245S > 33G ’ 337A, 344 

and 349. 0 obtained a money-deeree against W 

meat 16 Befnre tt H PPliedforllis “ Mest aud imprison’ 

biTjterwi * ie warrant of Mtert WM issued, 
it after if had appeared in Court in obedience 

Code ^nf| Utldel ', S - mB of th0 0ivil Ihocedure 
Code, another judgment-creditor applied for exe- 

eution of another decree against him Thertupot 

w it i - X 7 of 1882) ’ t0 bo Shared an insol- 
TkZ * h, y ippliMtion “entioned O as one 
referred in ^ Tho Ordinate Judge 

PendSlthe ^ n ® lgh - < l° Ur ^ tlie ( 5 uestion whether, 
ponding the inquiry mto Jfs insolvency, he could 

be arrested in exeoutionof 0’s decree against him 




( 721 ) 

ARREST — contd. 


DIGEST OE CASES. 

ARREST — contd . 


1. CIVIL ARREST -contd. 


1. CIVIL ARREST — contd. 


4. . Suit for damages for arrest 

in execution of decree — Malice — Reasonable 
and probable cause , want of. A suit to recover dam- 
ages on account of injuries caused by an arrest in 
accordance with a decree of a competent Court can 
only be maintained under special circumstances, — 
viz., the plaintiff must show (i) that the original 
action, out of which the alleged injury arose, was 
decided in his favour ; (ii) that the arrest was pro- 
cured without reasonable and probable cause ; 
(iii) that the injury sustained was something other 
than an injury which has been or might have been 
compensated for by an award of the costs of the 
.suit, — e.g., that he has suffered “ some collateral 
wrong.” Where a plaintiff must show an absence 
of reasonable and probable cause, malice is not 


9. 

1877 , 


Civil Procedure Code> 


s. 642 — Arrest in execution of process of 
Revenue Court. S. 642 of the Civil Procedure Code 
only protects an accused person while he is attend- 
ing a Criminal Court from arrest ii under that 
Code.” Held, therefore, where a person, who had 
been convicted by a Magistrate and had been fined, 
was arrested in execution of the process o f a Revenue 
Court while waiting in Court until the money to pay 
such fine was brought, that such person was not 
protected from such arrest by the provisions of that 
section, and that, having escaped from custody un- 
der such arrest, such person had properly been 
convicted under s, 651 for escaping from “lawful 
custody.” Empress op India v. Harakh Nath 
Singh '■ . ' IL.E4 All, 27 


Held, that there was no provision in the Code to 
prevent the Court from issuing a warrant of arrest 
.against him. Where, however, such a judgment- 
debtor is brought before the Court under a warrant 
■of arrest, or comes before it upon notice under s. 
245 B, the Court has a discretionary power not to 
put the warrant in force under s. 349 or not to 
issue it under s. 336 (where the requisite notifica- 
tion has been published by the Local Government) 
if the applicant furnishes security for his appear- 
ance when called upon. In such cases the Court 
can also act under s. 337A of the Civil Procedure 
Code. Ganfat Bhagvat v. Mahadev Hari 

I. Ii. R. 22 Bom. 731 

2. Arrest of a lunatic in execu- 

tion of a decree — Discretion of Court to 
order the arrest — Ground for disallowing appli- 
cation for arrest of judgment-debtor — Civil Pro- 
cedure Code { Act XIV of 1882), $. 337 A. Under 
the Code of Civil Procedure (Act XIV of 1882), 
a Court is not bound to order the arrest of a lunatic 
in execution of a decree passed against him. The 
power to order his arrest is discretionary. The 
lunacy of a judgment-debtor is good cause within 
the meaning of s. 337A of the Code for disallowing 
an application for his arrest. Bhanabhai v. 
Chotabhai . . . I. L. R. 22 Bom. 961 

3. Arrest of debtor in execu- 

tion of money decree — Civil Procedure Code. 
1882, ss. 245 B , 337 A, 339 — Subsistence allowance. 
A decree by consent was made on 6th May 1896, 
•ordering the defendant within one year to pay to the 
plaintiff R4,842 with interest and costs. On 14th 
May 1 898 a notice was issued to the judgment-debtor 
to show cause why this decree should not he exe- 
cuted by his arrest and imprisonment : he pleaded 
poverty and “ other sufficient cause,” and the 
matter was set down for inquiry under s. 337A. 
When it came on, the Court, after hearing the evi- 
dence of the judgment-debtor, held that no cause 
had been shown why he should not he arrested, 
and that it was bound to order his arrest at once 
under that section, and subsistence allowance was 
ordered under s. 339. Gubboy v. Ramdoyal 
Chowbay 1 . . 2C.W. TST. 588 


alone sufficient to entitle him to a verdict. Raj 
Chunder Roy v. Shama Soondari Debi 

I. L. R. 4 Gale. 583 


5. — — ~ Malice, 'proof of. 

To maintain such a suit, legal not actual malice is 
sufficient. Godtiere v. Charriol 


1 IT. W. Part 2, 32 : Ed. 1873, 91 


6, —Privilege from arrest — Privilege of party 
morando. Where a native of Patna came from 
Calcutta to Madras on 24th October on account of a 
suit pending, in which he was plaintiff, and, the 
case having been adjourned on 27th October for 
seven weeks, remained in Madras on account of 
the suit, and was arrested on 10th November, — 
Held, that he was privileged under s. 642 of the Code 
of Civil Procedure. In re Siva Rttx Savuntha- 
ram .... I. Ii. R. 4 Mad. 317 


7. Party in contempt of 

Court. A party against whom a writ of attach- 
ment for contempt has been issued is not entitled to 
his right of privilege from arrest while proceeding 
to Court or leaving Court on the hearing of his suit. 
John v. Carter . . 4B.L.R, O. C. 90 


8.- Party to suit — Summary 

Procedure — Arrest under writ of Small Cause Court — 
Act X of 1877 , s. 642. The general rule that a 
party to a suit is protected from arrest upon any 
civil process, while going to the place of trial, while 
attending there for the purpose of the cause, and 
while returning home, applies to a defendant to a 
suit under the summary procedure sections of 
the Civil Procedure Code, who has not obtained 
leave to appear and defend, and who, therefore, 
cannot be heard at the trial. Questions as to the 
privilege of exemption from arrest, in the ease of 
persons arrested under writs issued from the Small 
Cause Courts in Calcutta, must be governed by the 
English law, and not by s. 642 of the Civil Proce- 
dure Code. It is not a deviation sufficient to forfeit 
privilege if the shortest road home is deviated from 
and a less crowded and more convenient road 
adopted. In the matter of Surendro Nath Roy 
Chowdhry . . .1. Xj. R. 5 Calc. 106 
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ARREST— coflM. 


ARREST* could . 


1. CIVIL ARREST— confe*. 

10 ~ — C?mZ Procedure Code , 

,9. 642— Insolvency Act (11 12 Viet, c. 21), s. 51— 
Exemption from arrest on civil process redeundo . 
Hie Commissioner in Insolvency committed an 
insolvent to jail by an order under s. 51 of the In. 
solvency Act, and he was released by order of the 
Lull Bench, who held that a Commissioner in In- 
solvency has no power under that section to com- 
mit an insolvent to jail, hut must leave the excepted 
judgment-creditors {if any) to their ordinary reme- 
dies for the time mentioned in the order. The in- 
solvent having been discharged from jail under the 
rule laid down by the Full Bench as above, was im- 
mediately arrested on a warrant obtained by a judg- 
ment-creditor. Held, per Shephard, ,/., that the 
insolvent was not privileged from arrest as being 
oil his way back from Court. Samarafvri v. 
Parry & Co. . . I. L. R. 13 Mad. 150 

Al.' - — Protection of arresting 

officers— Penal Code , *. 78. The arrest under civil 
process of a judgment-debtor going to a Court in I 
obedience to a citation to give evidence, and made • j 
within the precincts of that Court, and with some ! 
show of violence and contempt of Court, does not i 
entitle the officers making the arrest to protection I 
tinder s. 78, Penal Code, Thacoordahs N under r. 
huusKHP, Roy . . . 3W.B. Or. 53 

12. *- — - ~ - — - Defendant as •witness j 

for plaintiff. A defendant in a suit summoned hy, ; 
unci examined as a witness for, the plaintiff, 'is ! 
entitled to protection from arrest on civil process i 
during the time reasonably occupied in going to, 
attending at, mid returning from,' the 'place of : 
tnal. Appasamy P attar v. Govinen N am star 

4 Mad. 145 

io 

.,°'Z ,7 ;y~ — Summary execu- ; 

Cause Court , Mofussil—Act XI of ’ 
mo, s. L.K Jn authorizing (s. 19, Act XI of I860) ! 
immediate execution of a Small Cause Court decree, 
by the issue of a warrant, either against the person 
or against the moveable property of a judgment- 1 
debtor the Legislature never intended that the ! 
debtor should be protected from arrest until he had 1 
had a reasonable time for returning home. Where a 
judgment-debtor has paid the amount of a Small 
Cause Court decree, he is not entitled to a refund, 
moiety because he was arrested before he reached 
home under an execution issued against his person | 
by the Court, and paid the amount to obtain his ; 
discharge. Dispensing ik Debendronath Moitro i 

9 W. R. 549 

„P- ? — — Rower of High Court to ! 

release party arrested in execution of de- 
cree of Presidency Small Cause Court -Civil I 
Procedure Code ,1*77, s. 642. Where a defendant ! 

, a s \ !1 *' 111 Court was arrested in execution I 

If, dct :f e ? f th f Calcutta Court of Small Causes, j 
while attending before an arbitrator appointed by ! 

to take a reference in the suit, it was 
held that he was privileged from such arrest while so 
attending, and that the High Court had power to 


1. CIVIL ARREST— contd. 

direct his release from custody. Small Cause- 
Courts in the Presidency towns are subject to tho- 
order and control of the High Courts, hi the, matter 
of Ovnrito Lull Dey, I. L. It 1 Calc. 78, followed. 
In the matter of Juggesstjr Roy 5 C. L. R. 170 

TtTT — 7 Witness— Bond 

fiaes. Where a witness was arrested in execution of 
a decree, and the circumstances under which the 
I '5 I 7 e ? t }i a ? ta ^ en P^ ace showed t he absence of a hand 
! fide belief on his part that his attendance at Court 
! ^ as ™Wh'ed for the purpose of giving evidence in 
| the case m which lie had been subpmnaed, the Court 
j refused to allow his claim to privilege from arrest. 

; wooMA Churn Dhole v. Teil 
! 14 R. L. R. Ap, 13 

i See In the matte: of Omrito Law. Dey 

I, L. R.' l Cale. 78 

A?' , . ; - Witness. Held * 

that on t he facts shown m the affidavit the prisoner 
was pm ,!, p| as a witness at the time of his arrest. 
In the matter of Omrito Lall Dey 

I. L. R. 1 Calc. 78 

I. 

r , } 7 /n 77, ~ 77 " 7 Civil Procedure 

Code, s. ^4. —Court, I ower of, to release judgment - 
debtor after he is imprisoned”— “ Arrest ” and 
imprisonment. “ Arrest ” as used in s. 349 of 
the Civil. Procedure Code (Act XIV of 1882) does 
not include imprisonment.” Therefore the power 
conferred on the Court under that section to release a 
j udgment-debtor arrested in execution of a decree on 
a security being given by him ceases after he has 
been imprisoned or put into jail, hi the matter of 
llastie, I. L. A. 11 Calc. 451, dissented from. In 
re Qimrme, /, L. It 8 Mad. 503, followed. M\- 
howed Husein v. Radhi . I. L. R. 12 Bom. 46 
18. — — — Arrest on a Sunday— l orn* 

hay Act . Arrest under civil process of a mofussil 
Court on Sunday is legal in this country. Anony- 

M0Trs Mad. Ap. 62 

See Abraham v. Queen , 1B.L. R. A. Or. 17 

See Graseman v. Gardner 

3 W. R. Res. Ref. 2 
See Paeam Shook Doss v. Rasheed (Lid Dowi \h 

7 Mad. 285 

19 Arrest of pilot bri g—Privi- 

lerjc from arrest— Statute 21 <(* 22 Vic.," c. 126. 

A Government brig employed in supplying pilots to 
vessels at the Sandheads was arrested under proceed* 
ing in rem. Held, that the brig, by 21 & 22 Vic., 
c. 126, had become the property of the Crown’ 
and as such was entitled to the same exemption 
from arrest as all other Queen’s ships, and that the 
proceeding in rein was therefore illegal. Brown v 
The pilot brig “ Kedgeree ” „ ' 1 Hyde 253 

2 P* ' Discharge from arrest-* 

undertaking by prisoner .not to,. me* The prisoner;-' 
was required before his discharge to give an under- 
taking that he would bring no action for damages 
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ARREST— conid. 

1. CIVIL ARREST— concld. 

for illegal arrest or false imprisonment against the 
Judges of the Small Cause Court, the bailiff, the 
Jailor, or the judgment-creditor. In the. matter of 
Omrito Lall Dey . I. Ii, R, 1 Calc. 78 

21.— Decree — Execution — Arrest of debtor in 
execution— Release of debtor from such arrest under 
interim protection order granted under s. 13 of Indian 
Insolvency Act (11 & 12 Viet. , c. 21)— Re-arrest of 
debtor in execution of same decree — Civil Procedure 
Code ('XIV of 1882), s . 341. A judgment- debtor 
who has been arrested and imprisoned in execution 
of a decree, and has obtained an interim protection 
order under s. 13 of the Indian Insolvency Act (11 & 
12 Viet., c. 21), is liable to be re-arrested in execu- 
tion of the same decree. Secretary of State v. 
Judah , 1. L. R. 12 Calc. 653 , distinguished. In re 
Bolye Chund , I. L. R. 20 Calc. 874, not 
followed. Shamji Deokaran v. Poonja Jairam 
(1902) I. Ii* R. 26 Bom. 652 

2. CRIMINAL ARREST. 

1 . Arrest without warrant— 

Criminal Procedure Code , s. 54 — Powers of the 
police to arrest without a warrant — Penal Code 
(Act XLV of 1860), ss. 220 and 342. S. 54 of the 
Criminal Procedure Code (Act X of 1882) autho- 
rizes the arrest by the police, not only of persons 
against whom a reasonable complaint has been made, 
or a reasonable suspicion exists of their having been 
concerned in a “ cognizable offence,” but also of 
persons against whom “ credible information ” to 
that effect has been received. Semble : Where the 
arrest is legal, there can be no guilty knowledge 
“ super-added to an illegal act ” such as it is neces- 
sary to. establish against the accused to justify a 
conviction under s. 220 of the Penal Code. It is only 
where there has been an excess by a police officer of 
his legal powers of arrest that it becomes necessary 
to consider whether he has acted corruptly or mali- 
ciously, and with the knowledge that he was acting 
contrary to law. Queen- Empress v. Amarsang 
Jetha . . . I. L. R. 10 Bom. 506 

2. — Offence against 

opium laws. The arrest of a person accused of an 
offence against the opium laws without a warrant is 
generally illegal except under the circumstances 
specified in s. 108 of the Code of Criminal Procedure. 
Reg- v. Narayan Gangaram . 9 Bom. 348 

3. Finding person 
with stolen property. The police may, without any 
formal complaint, apprehend any person found with 
stolen property. Qtjeen v. Goweee Singh 

8 0. Cr. 28 

4. — Criminal Proce- 

dure Code, 1861, s. 140. S. 140 of the Code of 
Criminal Procedure did not apply to a case of arrest 
for dacoity made without warrant by a subordinate 
police officer in the presence of a head constable who 
authorized him to make the arrest. Queen v. 
Emoo. Queen v. Sague Bewar 11 W. R. Cr. 20 


ARREST — conid. 

2 CRIMINAL ARREST — contd. 

5 . Re-arrest on same charge of 

prisoner who has been discharged. A pri- 
soner who had been sent up for trial and who was 
discharged by the Deputy Magistrate was subse- 
quently re-arrested by a sub-inspector on the same 
charge and sent up for trial. The Deputy Magis- 
trate considered the second arrest to be illegal, and 
prosecuted the sub -inspector for wrongful confine- 
ment, and fined him. Held, that the Deputy 
Magistrate was right, the discharge from custody 
having been a useless procedure if the accused 
immediately became liable to be rearrested without 
fresh material for prosecution of the charge. Ram- 
das Sadhoo v. Anand Chunder Roy 

19 W. R, Or. 27 

6. Right to option of release 

on hail — Criminal Procedure Code, s. 55. Where a 
person is arrested by the police under the provisions 
of s. 55 of the Code of Criminal Procedure, he should 
always be given the option of release on reasonable 
bail being supplied, jn the matter cf the petition of 
Doulat Singh . . I. L.R. 14 All. 45 

7. Omission to notify sub- 

stance of warrant — Criminal Procedure Code 
(Act V of 1898), s. SO— Penal Code (Act XLV of 
1860), s. 225B. An arrest by a police officer with- 
out notifying the substance of the warrant to the 
person against whom the warrant is issued as 
required by s. 80 of the Criminal Procedure Code is 
not a lawful arrest, and resistance to such an arrest 
is not an offence under s. 225B of the Penal Code. 
Satish Chandra Rai v. Jodu Nandan Sing 

I. Ii. R. 26 Calc. 748. 

3 C. W. IN. 741 

8. Arrest by police 

on an order in writing — Whether police obliged 
to show authority under which they act to person 
arrested — Resistance to such arrest— Escape from 
custody — Code of Criminal Procedure (Act V of 
1898), ss. 56 and 80 — Penal Code ( Act XLV off 
1860), s. 224. There is nothing extending s. 80 of 
the Code of Criminal Procedure to an arrest made by 
the police on an order in writing under s. 56 of that 
Code, so as to require that any information as 
to the authority under which the police are acting 
must be given to the person arrested in order to 
make it an arrest warranted by law. It may be 
desirable or even obligatory that, if called upon, the 
police officer making such an arrest should show the 
person arrested the authority under which he is 
acting, hut to hold that he is bound to do so before 
he can properly arrest and detain in custody such a 
person, so as to make the arrest and the detention 
lawful, would be to extend the law beyond what the 
Legislature has thought proper to declare it. 
Q : ueen- Empress v. B as ant Lall 

I. X*. R. 27 Calc. 320 
4 C. W. IN. 311 

9. 

directed to police 


W arrant of arrest 

officer— Endorsement 
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ARREST — contd. 

2. CRIMINAL ARREST — contd. 

of warrant by another police officer to 
process-serving peons— Legality of such 
endorsement — Peons not police officers — Arrest by 
peons — Rescue of persons arrested — Whether lawful 
arrest — Code of Criminal Procedure (Act V of 
1898), ss. 68 and 79. A warrant of arrest was 
endorsed over to a Court sub-inspector for execution. 
The Court sub-inspector being away, the Court head- 
constable, by an order in writing signed by himself, 
endorsed this warrant over to two process -serving 
peons for execution. The peons arrested a number 
of men under the warrant, some of whom were 
Iforeibly rescued by the accused and other persons. 
The accused were convicted under various sections of 
the Penal Code of rescuing the persons arrested and 
obstructing the execution of the warrant of arrest. 
Held, that the endorsement of the warrant by the 
'Court head -constable to the peons did not make 
them competent to execute the warrant, that even if 
the peons had been legally appointed, they could not 
have .made the arrest, inasmuch as they were not 
police officers within the terms of s. 79 of the Code 
•of Criminal Procedure. The terms of s. 79 are 
express in this respect, and no other person, except a 
police officer, is competent to execute a warrant of 
arrest under an endorsement from another police 
•officer. Du EGA Chao an Jemadar v. Queen- 
Empress . . . I.L.R. 27 Calc. 457 

' Du'BGa Jemadar Guna Nath ' 

4. C. W. N. 822 

10. ; - — - — — Criminal Proce- 

dure Gode/(Act F of 1898), s. 79 - — Warrant, en- 
dorsement upon , without any name — Penal Code 
( Act XL F of I860), s. 224. An endorsement upon a 
warrant under s. 79, Criminal Procedure Code, 
should be regularly made by name to a certain 
person in order to authorize him to make the arrest. 
Where the endorsement was made to the officer of a 
certain police station without the name of such 
•officer being given : —Held, that the arrest by virtue 
•of such a warrant was not legal so as to make any 
attempt or obstruction or escape an offence punish- 
able within the terms of s. 224 of the Penal Code. 
Du eg a Tewari v. Rahman Ruksh 

4 C. W. NT. 85 

11. —: — Arrest made by excise 

Officer— Bengal Excise Act (Bengal Act VII of 
1878), ss. 39, 40 — Breach of excise rules — Penal Code 
(Act XLV of I860), ss. 147, 22S, 353— Mating— 
Assaulting a public servant in execution of his duties — 
Forcibly rescuing persons from, lawful custody. 
Whore an excise sub-inspector, on receiving infor- 
mation that some persons were illicitly distilling 
liquor in some jungles, proceeded thither un accom- 
panied by a police officer, and, finding his informa- 
tion correct, arrested some persons and took them 
to the neighbouring village and asked for the 
assistance^ of the punehayet, who, instead of 
•giving assistance, collected men and rescued them 
from custody and assaulted the excise sub- In- 
spector: — Held, that the arrest was a lawful one 


ARREST — conoid. 

2. CRIMINAL ARREST— conoid. 
under s. 39 of the Bengal Excise Act (Bengal Act VII 
of 1878). Hridoy Mondal v. Jagananda I) ass 

4 C. W. IN. 245 

12. — Madras Ablcari Act (Mad. Act I of 1886)» 
s. 34 — Power of officer in one Circle to arrest offenders 
in another . An officer of the Salt and Abkari 
Department, belonging to Circle A, received, 
certain information and entered Circle B, and, 
under s. 34 of the Madras Abkari Act, arrested an 
offender in the latter Circle. The Magistrate who, 
in due course, tried the offender, held that the 
officer’s powers of arrest were restricted to his 
own Circle, and acquitted the accused, though he 
believed the prosecution evidence as to an offence 
having been committed. Upon an appeal being 
preferred against the acquittal : Hdd, • that the 
order of acquittal was wrong, and must be set aside ; 
also, that the question whether the officer who 
effected the arrest was acting within or beyond his 
powers in making the arrest did not affect the 
question whether the accused was or was not guilty 
of the offence with which he was charged. Emperor 
v . Ravaut Kesigadu (1902) 

I. L. R. 28 Mad. 124 

18. — ■ — - — -Arrest without authority— 'Art®®! 

by police in Calcutta — Legality — Security for, 
good behaviour — Information — Duly of Magistrate 
to proceed " with . case — Criminal Procedure : . Code 
(Act V of 1898), s. 1 (2) (a), s. 4 ( p) (s), s. 55 (b), s. 109 
(h). The accused was arrested in Calcutta by 
the Inspector in charge of the : Colootollah thana, 
under the provisions of s. S5 (h) of tin* Criminal 
Procedure Code, and placed • on his trial '.before a 
Bench of Honorary Magistrates, on a charge under 
s. 109 (6) of the Code. The Magistrates discharged 
the accused on the ground that he was not properly 
before them, as the Inspector had no authority to 
arrest him. Held, that the order of discharge should 
be set aside and the case be proceeded with against 
the accused. That .the arrest of the accused by the 
Inspector was quite legal. That the Magistrates 
were also empowered to put in force the provisions, 
of s. 109 of the Code, whenever, they had credible' 
information that the accused had no ostensible 
means of livelihood or was unable to give a satis- 
factory account of himself and was within ' the 
limits of their jurisdiction. How lie came before 
them was. immaterial. Emperor v. Mmmlu Kesi- 
gadu, I . L . M . 26 Mad . 124 , followed. . Emperor 
v . Madhq Dhobi (1904) . I. L. R. 81 Gale. 857 

ARREST OF JUDGMENT. 

1, Act XVIII of 1862, s. 41 — • 

Act XIII of 1S65‘ — Charge. - it 'ought, to appear 
upon the face of a charge that it had been delivered 
to 'the Clerk of the Crown by a Justice of the Peace 
or a Magistrate, but its not so appearing is a formal 
defect only, to which objection could only be taken 
under s. 41 of Act XVIII of 18(52 before the jury 
has been sworn, and it was not ground for arrest of 
judgment. Queen v. Thompson 

O. Or. 1 
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ARREST OE JUDGMENT —condd. 

2. — — — — — — Caption of charge 

—Act XIII of 1S65. Where the High Court could 
hate directed the preliminary investigation of a 
charge against N by the Deputy Magistrate of 
f’erampore, but it did not appear in the caption of 
the charge or in evidence that the Court had so 
directed it ; — Held, that it was no ground for arrest 
of judgment, but the objection might have been 
raised before the jury was sworn under s. 41 of Act 
XVIII of 1862. Queen v. Nabadwip Goswami 
1. B, L. B. O. Cr. 15 : 15 W. B. Cr. 71 note 

ARTICLED CLERK. 

See Attorney . 13 C. W. 1ST. 402 

See Practice . . 13 C. W. N. 402 

ARTICLES OP ASSOCIATION. 

See Company-— Articles oe Association 
• and Liability oe Share-holders. 

See Company — Meetings and Voting. 

I. L. R. 15 Bom. 164 

See Stamp Act, 1879, Sch. I, Art. 8. 

I. L. B. 22 AIL 131 

ARTIFICERS. 

See Act XIII of 3859. 

2 B. L. R. A. Cr. £2 : 12 W. B. Cr. 26 

ARTIZAN. 

See Emigration Act (XXI oe 1883). 

See Madras Towns Improvement Act 
(III of 1871) . I. L. R. IMad. 174 

ASCETICS. 

succession to property of — 

See Hindu Law — Inheritance — Religi- 
ous Person . I. L. B. 4 Calc. 543 
5 N. W. 50 
I. L. B. 22 Mad. 302 
See Hindu Law — Inheritance — Religi- 
ous Persons . .7 0. W. N. 145 

See Letters of Administration. 

I. L. B. 28 Calc. 608 

ASSAM. 

— _ — law as to pykes in — 

See Right of Occupancy— Acquisition 
of Right — Persons by whom Right 
may be acquired. 

I. L. B. 15 Calc. 100 

ASSAM POBEST REGULATION (VII 
OP 1891). 

— — s. 40 — Rules — Onus of proof. In 

order to support a conviction for breach of rules 1 
and 2 framed under s. 40 of the Assam Forest 
Regulation, the onus is on the prosecution to prove 
that the forest produce was being removed along 
some route other than the two routes prescribed by 
rule 1. The mere fact of its being found concealed 
under suspicious circumstances is not sufficient to 


ASSAM POBEST REGULATION (VIP 
OP 1891) — contd. 

s. 40— condd, 

remove that onus from the prosecution and to 
throw the burden on the accused of proving that it 
was on its way for conveyance by an authorized 
route. Moti Thakoor v. Deputy Conservator of 
Forests (1906) . . I. L. B. 33 Calc. 895 

ASSAM FRONTIER TRACTS REGULA- 
TION (II OP 1880), 

■ s. 2. . V ' 

See High Court, jurisdiction of— 
Calcutta — Criminal. 

I. L. B. 26 Calc. 874, 

ASSAM LAND AND REVENUE REGU- 
LATION (I OP 1886). 

■ ss. 2, prov. (b), 12, and ss. 39, 151. 

and 154 — Settlement-holder , his rights under a 
settlement — Nisf-kherajdar y Ms rights to a settlement 
The effect of ss. 39 and 151 of the Assam Land 
and Revenue Regulation, 1886, is that a settlement 
made by a Settlement Officer, unless interfered 
with by the Chief Commissioner, is final ; but the- 
settlement-holder does not thereby acquire any 
right to the land so settled as against any person 
claiming rights to it. The effect of an order by the 
^Government of India before the passing of the Assam 
Regulation in regard to the right of a nisf-kherajdar ; 
to hold lands found upon survey to be in excess 
of his nisf-kheraj estate, and to obtain a settlement 
thereof, considered. In 1881 S, a nisf-kherajdar,. 
obtained a settlement for a year of certain lands 
which were found upon survey to be in excess of 
his nisf-kheraj estate. Subsequently a pottah was- 
granted to S for a portion of the excess lands, while* 
the other portion was settled by the revenue authori- 
ties under a kobala pottah with AT, who entered into 
possession under his settlement. In a suit by S y the* 
nisf-kherajdar, for a declaration of his right to a 
settlement of the portion settled with 31 and for 
possession i—Held, that having regard to the pro- 
visions of s. 2, prov. (&), s. 12 of the Regulation, and 
the order of the Government of India, the nisf- 
kherajdar was entitled to a declaration of his right to 
a settlement, but in view of s. 154 he was not entitled 
to a decree for possession. Madhub Hath Surma 
v . Myarani Medhi ' . . I. L. B. 17 Calc. 819' 

— _ s. 59— Rent suit— Suit for arrears due 

before Regulation came into force. In a suit for the 
recovery of arrears of rent accrued due before the* 
Assam Land and Revenue Regulation of 1886 came 
into force, which was instituted on the 7th of July 
1886, where it appeared that the plaintiff’s name 
had been previously registered, but that the Chief 
Commissioner had issued no notification under s. 48 
of the Regulation directing that the registers then 
in existence should be deemed to be registers 
prepared under s. 59 of the Regulation, and that the 
plaintiff’s name had not been registered under the 
last-mentioned section -.—Held, that s. 59 applies to- 
rent accruing due after the Regulation came into 
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.ASSAM LAND AND BE VENUE B13GU 
LATION (I OF 1S8 Q)~~~concld t 

s. 59 — eondd • 


AS 3 AULT — concld. 


-Tby several but fatal blow by one- 

See Dying declaration 

I. L. B. 36 Gale, 659 


force, and not to rent already due on the date on 
which it came into force and that, therefore, the suit 
was maintainable. Bkozo Hath Chowdhry v. 
Biemoni Singh Monipuri . I. L, B. 15 Calc. 227 

— ss. 65, 68, 70 (snb-ss. 2 and 3)> 

and 71— Act XI of 1859 , *. 37 ~~ ( “ Estate “ Pro- 
perty ” — Shikmi haziram rights. A purchaser 
of a part of a pernlanently-settled estate is entitled 
to the benefit of s. 71 of the Assam Land and Reve- 
nue Regulation, inasmuch as in s. 71 the words used 
are “ property sold under s. 70,” and the property 
to which reference is made in s. 70 includes both 
an estate as well as a share in respect of which reve- 
nue has been separately apportioned. The object 
of s. 37, Act XI of 1859, is the same as that of 
s. 71, Regulation I of 1886. Those sections cannot 
be said to have different meanings, for, if it were 
to be held that the incumbrance which could be 
set aside under s. 71 of the Regulation I of 1880 
must be an incumbrance actively created by the 
previous holder, it would amount to this, that any 
acquiescence or laches, either wilful or arising from 
pure negligence o u the part of the holder, by which 
the talukh or estate becomes incapable in the hands 
of the purchaser of yielding the Government 
revenue, would be outside the scope of this section. 
Mahomed Kasim v. Kasi Hath Ghosh 

I. L. B. 26 Gale. 194 
3. C. W. N. 108 

ss. 96 and 154 — 

See Partition — Jurisdiction of Civil 
Court in Suits respecting Partition. 

I. Is, R. 23 Gale. 514 
1. 1 j. B. 24 Gale. 751 

.. . ..i - - g, ; 154 --Right . to obtain a settle - 

riiC/nt~~Jur impel ! oh of Civil Court. The question 
as to the right of a party to obtain a settlement from 
the revenue authorities is not excluded from the. 
jurisdiction of the Civil Court by the provisions of 
s. 154 of tiie Assam Land and Revenue Regulation* 
Pat an Maria v. Bhabiram Durr Barn a 

I, Ii, B, 24 Calc. 239 
1 C. W. N. 84 

ASSASSINATION, INCITEMENT TO. 

See Newspapers (Incitements to 
Offences) Act I, Is. B. 36 Calc. 405 
.ASSAULT, 

See Compounding Offence. 

6 N, W. 302 

See Criminal Procedure Code. 

1. 1*. B. 31 Gale. 664 

See Hurt— Causing Hurt. 

7 B, L. B. Ap. 25 : 16 W. B. Cr. 3 

See Jurisdiction I. JL. B, 36 Gale. 869 

See Misjoinder 

I. L. B, 26 Bom. 259 

.See Penal Code, ss. 351 to 358. 


— suit for damages for — 

See Evidence— Civil Cases— Criminal 
Court, proceedings in. 

2 B. L. B. A. C. 31 : 12 W. B, 477 
See Damages — Suits for Damages— 
Tort . . . 6 C. W. N. 915 


See Special Appeal— Small Cause 

Co urt Suits— Dam ag es. 

4 B. L. B. A. C. 31 : 4 W. Bl 7 
I. L. B. 10 All. 49 

1. Criminal force — Threatening 

gestures — Words. Any gestures calculated to excite 
in the party threatened a reasonable apprehension 
that the party threatening intends ■ immediately to. 
offer violence, or, in the language of the Penal Code, 
is “ about to use criminal force ” to the' persons 
threatened, constitute, if coupled, with a . present 
ability to carry such intent into execution, an 
assault in law. Mere words do not amount to an 
assault, but the words which the party threatening 
uses at the time may either give his gestures such a 
meaning as to make them .amount to an assault, or, 
on the other hand, may prevent them .from being 
held to amount to an assault. In order to have the 
latter effect, the words must be such as; clearly to 
show the party threatened that the party threaten- 
ing has no present intention to use immediate 
criminal force. Cama v. Morgan . 1 Bom. 205 


2. Joint Assault — Cause of action. 

An assault made by parties proceeding together 
and acting in conjunction as to time, place, and 
assault is a single act, and the cause of action is 
common to all parties. Eamessur Bhattacharjee 
V. SlIIENARAIN ClIUCKEEBUTTY . 14 *W. B. 419 

3. ™ Penal Code (Act XL V of I860), ss. 352, 353— 
Assaulting a public officer in the discharge of Ms 
duties — -Assault on a witness— Charge for the offence 
under s. 353 — Conviction for assaulting a witness*, 
when no complaint of such offence. A person called 
upon to meet a charge that he had assaulted a 
public officer in the discharge of his duties cannot, 
on failure of that charge, be convicted of an offence 
of having assaulted a private individual, viz., 
a witness in the case, especially in the absence of a 
complaint by that private individual. In the 
matter of Akbae Momin (1901) 6 C. W. NT, 202 


ASSAULT ON PUBLIC SEBVANT. 

See Police Act (V of 18(H). ss. 17, 1 9. 

I. L. B. 28 Calc. 411 

See Thumb Impressions. 

I. L, B. 30 Calc. 97 

See Warrant of Arrest-Civil Cases. 

5 C.W.N.84S 
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..ASSAULT OK* PUBLIC SEE V ANT — conid 

X, Collect or ate peadah— PewaZ 

■Code, s.. 353. A collectorate peadah, who had been 
deputed to keep the peace during a distraint, was 
assaulted by the prisoners while on his road to 
execute the order with which he had been entrusted, 
the prisoners attempting to deprive him of his 
purwanah. Held, that they were rightly convicted 
under s. 353 of assaulting a public servant while in 
the execution of his duty. Queen v. Meihi 
Mullah . . . . 13 W. R. Cr. 49 

2. Sepoy in Revenue Depart- 

ment— P enal Code , ss. 353 and 352 — Rules or 
executive orders of Government published in Nairne’s 
Revenue Handbook-Impressment of carts for the use 
of Government officers how far legal. The rules or 
executive orders of Government printed at pages 26 
and 27 of Nairne’s Revenue Handbook have not the 
force of law, and a public servant, acting in obedience 
thereto, cannot be considered as acting in execution 
of his duty as a public servant, if his act is otherwise 
illegal. Accordingly, where on a complaint by a 
•sepoy in the Revenue Department deputed by a 
Eorest Settlement Officer to impress some carts for 
the use of the latter, that the accused assaulted and 
prevented him from seizing his cart, a Magistrate of 
the first class convicted the accused, under s. 353 of 
the Penal Code (Act XLV of 1860), for assaulting 
and obstructing a public servant in the execution of 
his duty, and sentenced the accused to undergo 
twenty-one days’ rigorous imprisonment : — Held 9 
that the conviction under s. 353 of the Penal Code 
should be set aside. The only offence of which, 
upon the evidence, the accused was guilty, was that 
■of simple assault under s. 352 of the Penal Code. 
In re the petition of Rakhmaji 

I. L. B. 9 Bom. 558 

3. Public servant acting 

under warrant of attachment— Deterring a 
public servant from discharge of his duty — Penal 
Code (Act XLV of 1860), s. 353 — Non-production of 
the warrant at the trial. One of the accused was 
convicted under s. 353 of the Penal Code (assaulting 
or using criminal force to a public servant in the 
execution of his duty) and two others of the abet- 
ment of an offence under that section. Rut the 
warrant of attachment under which the public 
•servant was acting was not produced at the trial, nor 
was any secondary evidence given to show its 
contents. Hdd , in the absence of any evidence as to 
the terms of the warrant either by the production of 
the original or in the form of secondary evidence, it 
was impossible to hold that the conviction was good. 
Tafazzul Ahmed Chowdhry v. Queen- Empress 

I. L. E. 26 Gale. 630 

iClIUNDER COOMAR SEN V. QUEEN- EMPRESS 

3C. W.N. 605 

4. — • Licensed vaccinator at- 

tempting to take lymph from child— 

Assaulting public servant in execution of duty or 
with intent to prevent him from discharging his 
duty — Penal Code (Act XLV of 1860), s. 353 — 
Might of private defence. Where a licensed vaccinator 


ASSAULT OK PUBLIC SERVANT — conoid 

attempted to take lymph from a child of one 
petitioner to vaccinate the child of the other, and 
was assaulted in consequence and received slight 
injuries : — Held » that the vaccinator was not entitled 
to take lymph from the arm of any person who 
objected, and his. attempting to do so was unlawful, 
and that the petitioners were justified in assaulting 
him. Held, also,, that the slight injuries received by 
the vaccinator did not prevent him from discharging 
his duty. Mangorinda Muci-ii v. Empress 

‘3C.V. N. 627 

ASSENT, EVIDENCE OE. 

See Contract . I. L. R.'36 Calc. 736 
ASSESSMENT. 

See Bengal Municipal Act (Bengal 
Act III op 1884) 

I.L. B.35 Calc. 859 

See Civil Procedure Code (Act XXV 
of 1882) . . 12 C. W. N. 904 

See Contribution, suit for. 

I. L. E. 31 Calc. 597 
See Execution . . 12 C. W. N. 3 

See Grant . . I. L. E. 32 Bom. 432 

See Municipal Act, Bengal Act III of 
1899, ss. 153, cl. (b), 159, 175 and 225. 

Arrears of assessment — Inamdar — 

Occupancy tenant — Purchase from the occupancy 
tenant — Decree for assessment — Money decree against 
the occupants— Charge on land. The plaintiff, 
an inamdar, sued to recover assessment due for 
the years 1895-96 and 1896-97 from defendant 2, who 
came in as a purchaser from the original occupancy 
tenant on the 5th April 1899. The low'er Court 
passed a personal decree against defendant 2 for the 
arrears of assessment. Hdd , that defendant 2 was 
not liable, since an inamdar suing for assessment w f as 
not entitled to a charge on the lands, but only to a 
money decree against the occupants. Ratanji v. 
Sakharam , (1884) P. J. 68, followed. Vina yak v. 
Lakshman. Lakshman V. Vina yak (1904) 

I. L. E. 28 Bom. 92 

ASSESSORS. 

See Conviction . 2 B : L. R. E. B. 23 
10 W. R. Cr. 43 
^ee Criminal Procedure Cope. 

33 Bom. 423 

in Land Acquisition eases. 


See Land Acquisition Act, 1870, s. 19- 
I. L. R. 8 Bom. 5&3 
I. L. R. 17 Bom. 299 

See Land Acquisition Act, 1870, s. 22. 

I. L. R. 17 Calc. 380, 383 

See Land Acquisition Act, 1870, s. 35. 

11 B. L. R. 230 
13 R. 300 
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acquittal without consulting — 

See Criminal Proceedings. 

I. If, R. 1 All. 610 
I. Ii. R. 10 All. 414 

— -disqualification of— 

/See Land Acquisition Act, 1870, s. 19. 

I. Ii. B* 17 Bom. 299 

— evidence not taken in presence 


• Recording opinions of asses- 


of- — 

See Criminal Proceedings. 

I. L. R. 15 All. 136 

1. — Necessity of— Opinion on whole 

evidence. No legal conviction can take place unless 
the opinion of the assessors is taken on the whole of 
the evidence in a case. Queen v. Bhugwan Ball 

15 W. K. Cr. 3 

2. — Opinions of assesors— 

m two charges — Criminal Procedure Code , 1872* 
ss. 255, 255. The intention of the. Legislature in 
ss. 255 and 265 of the Criminal Procedure Code 
in a ease in which the accused was tried on two 
•charges, was that the assessors should .give a definite j 
opinion whether the prisoner is guilty of either of the j 
offences charged, and, if so, of which of the charges j 
preferred against him ; and that the Judge, on j 
delivering judgment, should give it with advertence j 
■ to. :: the 1 opinion of the assessors. Queen v. Matam I 
Mal . . . . 22 W. B. Cr. 34 

3. — — - Grounds of opinion — Assessors 

differing from Judge . Assessors ought to give 
the grounds of their opinions, particularly when they 
differ in opinion from the Judge. Queen v. 
Bushmo Anent . . . 3 W. E. Or. 21 

4 . — — — — Grounds for opinion-— One as- 
sessor concurring with other. Where one of the 
two assessors says that he thinks it proved that a war 
was waged against the Queen, that there was a. 
conspiracy to carry on that war, and that the 
prisoner is guilty of all the acts .charged, and the 
other assessor concurs with him, it cannot be said 
that the assessors have given no reason for their 
opinion. Queen r. Amiruddin 

7 B. It. E. 63: 15 W. E. Cr. 25 

5. — — — Grounds of opinion —Record- 
ing opinions . The grounds of each assessor’s 
opinion should be distinctly recorded by the Judge. 
Queen v. Mina Nuggerbhatin 3 W, E. Cr. 6 


sors. When a judgment of acquittal is recorded 
it is not necessary to record the opinions of the 
assessors. Reg. v. Parbat . 7 Bom. Cr. 82 

7. ~ — ■ — — Omission of Judge to state 

grounds of decision — Material error . In a 
trial conducted with the aid of assessors, the Judge’s 
omission to state the ground of his decision is not an 
illegality which invalidates the conviction. Reg. v. 
Kala Karsan . . . 6 Bom. Cr. 55 

8. — Summing up by Judge— 

Criminal Procedure Code {Ad XXV of 1861), 


ASSESSORS — contd. 

s. 379. Although the old Criminal Procedure Code 
did not expressly provide for ..summing up; , of the 1 ' 
evidence in a -trial with the aid of. assessors,.- it was . ; 
held that there was nothing in the Code to prevent 
a Judge from summing up the evidence to the 
assessors. Queen v. Amiruddin 

7 R. Ii. R. 63 : 15 W. R. Cr. 25* 

( Contra ) Queen v. Joge Poly 

7 B. L. E. 67 note : 11 W. E. Cr. 39' 

9. Summing up evidence— Cri- 

minal Procedure Code , 1882, s. 309— Delivery of 
opinions of assessors — Sessions Judge , duties"'- of J. : 
The power of summing up the evidence given by 
s. 309 of the new Code of Criminal Procedure, Act 
X of 1882, is intended to be exercised in long or: 
intricate cases, and the Sessions Judge should . ; 
confine himself to summing up the evidence,; And 
should not obtrude on the assessors' his .opinion .of 
the worthlessness or otherwise of certain ' portions' of '; . : 
the evidence. The Sessions Judge should also 
conform strictly to the words of s. 309, and require 
each assessor to state .his. opinion orally. The 
Sessions Judge should not utilize the services of the 
pleader for the prosecution for the purpose of 
recording his summing up to the. assessors. '. If; lie.;..;, 
is not capable of recording the substance of.it 
himself, he should employ an independent person 
for that purpose. Shadulla Howladar v. 
Empress ■ 

I. L. R. 9 Gale. 875 : 12 C. Ii. R. 506 

10, — — — — ~ * Trial with asses- 

sors where no evidence offered by prosecution . 
In a trial before a Sessions Judge with assessors, 
when the prisoner pleads not guilty and the public 
prosecutor does not offer evidence in support of the 
charge, the Judge ought to instruct the assessors 
that they are bound to find the prisoner not guilty. 
Anonymous .... 4 Mad. Ap. 39 

Xi. — Inspection of place of of- 

fence — Personal inspection by Judge , time for — 
Notice of intention to view. If a Sessions Judge 
should think it necessary to visit the place of the 
alleged occurrence of an offence under trial, lie 
should give notice to the parties and the assessors. 
He should not go without such notice and after the 
trial has been completed by delivery of the opinion 
of the assessors. Jn re Oudh Behari N a rain 
Singh 1 C,L. R. 143 

12. — — — — — - Assessors viewing 

scene of offence — Power of Judge to delegate examina- 
tion of witnesses. In ease of a view of the scene of an 
alleged offence, it is the duty of the officer conducting 
the jury or assessors to the spot not to suffer any 
other persons to speak to or hold any communication 
with any of the jury or assessors. The Judge 
therefore cannot delegate to the assessors his own 
function of examining witnesses on the spot. Queen 
v . Chutterdharee Singh . 5 W. R. Cr. 59* 

13. — — - Trial without assessors— 

Prisoner admitting offence , but pleading insanity at 
time of committing it — Criminal Procedure Code t 
1861 , s. 324. The prisoner having admitted before 
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the Court of Session that he had killed his wife, no 
assessors were emparmelled. At the end, however, 
of his confession he pleaded that he was not in his 
right mind at the time. The Judge, therefore, 
proceeded to record medical and other evidence on 
the point, and having come to the conclusion that 
there was no reason to doubt from the prisoner’s 
conduct, either piior or subsequent to the murder, 
that in committing the murder he knew that he was 
doing a wrongful act, convicted the prisoner. Held , 
that the plea was in effect one of not guilty, and 
that the trial should not have proceeded without 
assessors, and that it should be quashed. Queen v. 
Cheit Ram . . . „ 5 3ST. W. 110 

14 . Trial by jury of a case pro- 

perly triable by assessors— Appeal on facts. 
Per Maclean, J. (Mitter, J., dubitante ). The trial 
by a jury of an offence triable with assessors is 
not invalid on that ground, but an accused who 
would have been entitled to an appeal on the facts, 
if the case had been tried with assessors, is not 
debarred from that right merely by the fact that the 
trial by jury is not invalid. Empress v. Mohim 
Chunder Rai . . I. Is. R. 3 Cale. 765 

15 . Trial with the aid. of assess- 

ors— Commencement of the trial— Criminal 
Procedure Code ( Act X of 1882), ss. 268, 272, 284, 
285. The accused was committed for trial to the 
Sessions Court on a charge of murder. He pleaded 
not guilty to the charge, and claimed to be tried. 
Thereupon the Sessions Judge chose two assessors ; 
but as one of them was ill, his attendance was at 
once dispensed with, and the Sessions Judge 
proceeded with the trial with the aid of the other 
assessor only. Held, that this procedure was illegal 
and contrary to ss. 284 and 285 of the Code of 
Criminal Procedure (Act X of 1882). The attend- 
ance of one of the assessors having been dispensed 
with before the commencement of the trial, the 
Sessions Judge ought to have chosen another 
assessor in his place. A trial in the Sessions Court, 
“ with the aid of assessors,” does not begin with the 
reading of the charge, as the assessors are chosen 
under s. 272 of the Code of Criminal Procedure 
(Act X of 1882), only if the accused does not plead to 
the charge or claims to be tried. Queen- Empress 
v. Bastiano . . . I. Ii. R. 15 Rom. 514 

1 @. - Assessors prevented by 

death, or illness from attending a trial — 

Criminal Procedure Code, ss. 268, 285. During 
the course of a trial before a Sessions Court with 
three assessors, one assessor died at an early stage 
of the proceedings. Later on another assessor 
became too ill to take any further part in the trial, 
and the third assessor was obliged to retire at the 
beginning of the accused’s pleader’s address to 
the Court, and did not return until it was finished. 
HeZJ,that the law contemplated the continuous at- 
tendance of at least one assessor throughout the trial. 
This ^ condition not having been fulfilled, the pro- 
ceedings before the Sessions Court must be set aside 
as having (with regard to the provisions of s. 268 of 
the Code of Criminal Procedure) been held before a 


ASSESSORS— contd. 

Court not having jurisdiction. Queen-Empress v. 
Muhammad Mahmud Khan X.Tj. R. 13 All. 337 

17 . . Effect of incapacity of 

assessors to understand the proceedings— 

Criminal Procedure Code, 1882, s. 285. Three 
assessors were chosen to assist the Court at a 
trial. Before the case commenced, it was discovered 
that one of the assessors was deaf, and his presence 
was accordingly dispensed with. The trial pro- 
ceeded with two assessors present ; but after the 
Public Prosecutor had closed his case, it was dis- 
covered that one of the remaining assessors was so 
deaf as to be incapable of understanding the pro- 
ceedings. Under these circumstances, it was held 
that the trial having been held with practically only 
one assessor, the proceedings ought to be set aside 
and a new trial ordered. Queen-Empress v. Babu 
Lal I.L.B. 21 All. 106 

18. — Absence of assessor — Criminal Proce- 

dure Code ( Act V of 1898), ss. 284, 285 and 537— 
Trial with assessors — Trial with the aid of one 
assessor only — Legality of such trial. In a case 
triable by a Court of Session with the aid of assessors, 
one of the assessors being ill, the trial commenced 
and ended with only one assessor. Held, that there 
was no legal trial, and that the proceedings must be 
set aside and a new trial directed. S. 537 of the 
Criminal Procedure Code (Act V of 1898) had no 
application to such a case, as the Court was not 
properly constituted. KiNG-Emperor v. J aye am 
(1901) . . . . I. L.R. 25 Bom. 694 

19. Criminal Procedure Code 

( Act V °f 1898), ss. 285, 537 — Commence?net cf 
trial, for murder, by Judge and two assessors — 
Absence of one assessor during 'portion of the trial — 
Resumption of Ms seat by assessor , and his opinion 
expressed and recorded by the Judge — Legality of 
trial. A trial for murder, conspiracy to murder, and 
abetment of murder, duly commenced before a 
Sessions Judge and two assessors, and continued for 
about seven weeks. During that- period one of the 
assessors was permitted to absent himself during two 
whole days and five half days, respectively ; at first, 
so that he might visit his mother on her death-bed, 
and subsequently, to perform the daily obsequies 
rendered necessary by her decease. He then 
resumed his seat as an assessoi’, and continued so to 
act until the termination of the trial, all the deposi- 
tions recorded in his absence having been read by 
him on bis return. At the conclusion of the trial 
the Sessions Judge invited the opinion of each 

| assessor, and recorded it. The opinion of each was 
| that all the accused were guilty ; and the Judge, 

I concurring in that opinion, convicted the accused. 

The prisoners appealed to the High Court, where it 
j was contended that the Judge had a-cted contrary to 
law in allowing the assessor who had been absent to 
resume his seat as an assessor, and in. inviting and 
taking into consideration his opinion in deciding the 
case ; and that the conviction ought to he quashed. 
Held (Davies, J., dissenting), that the finding and 
sentence appealed against had been passed by a 

Z 
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Court of competent jurisdiction within the meaning 
of s. 537 of the Code of Criminal Procedure, and that 
the defect in the trial did not affect its validity and 
was cured by that section if the irregularity had 
“ not in fact occasioned a failure of justice ” ; and 
that no such failure of justice had been shown, 

King-Emperor v. Tirumal Beddi (1901) 

I, L. R. 24 Mad. 523 ; 

20. — — *— — — — Criminal Procedure Code 

{Act V of AMS), ss. 268 , 2S5 — Assessor, trial 
with the add of — Assessor, absence of, from trial . The 
law requires that a Sessions trial should under excep- 
tional circumstances be held by the Sessions Judge 
with the aid of at least one and the same assessor 
sitting all through the proceedings. When a trial is 
■resumed' hy 'a 'Sessions Judge in the absence of one of 
the assessors, but still with the aid of the other 
assessor or assessors present, the absent assessor 
ceases to occupy the position of an assessor during ASSIGNMENT, 
the trial. King-Emperor v. Messeruddin Shikdar „ . % 

(1902) 8C.W.N. 715 j .See Ad m l 

21. ** — - — - — Jurors as assessors —Criminal i Q 

Procedure Code (Act V of 1898), ss, 26 (3), 309 — j Aee Dhm ' 1 

Sessions Judge sitting with jury — Charges of theft and 

administering drug — Opinion of only two jurors See Equri 

taken as assessors on second charge — Validity . . At r^ f 

the trial of an accused, before a Sessions Judge dert< 

and a jury, for theft in a building (an offence triable " 

by a jury), and for administering a noxious substance SeebASDL 

(an offence triable by assessors), the Judge took the Kent 

verdict of the jury on the former charge, and took 
the opinion of only two of them (as assessors) on See Leasi 

the latter. H dd, that, under ss. 269 (3) and 309 of a T 

the Code of Criminal Procedure, the Judge should ^ '* 

have taken the opinion of all the jury, a. assessors, j Se<i. Juiam 

on the latter charge, mid that his failure to do so | Sch. II 

was not an “ omission* or “ irregularity ** to which j 
s. 537 applied. Kamakeishna Reddi v. Emperor i See Promj 

(1903) , . . . I. L. R. 26 Mad. 598 ' A3!D $ v 

ASSETS. j 

See Administrator General ! " ec ™ RANs 

2 Mad. 255 , , 

Cor. 67 by debtor - 

I, L, R, 23 Bom. 428 , See In sol 

• : See Administrator General’s Act. 1867 , \ s * 9 

s. 33 . , . 8 Mad. 846 SS. 9 AND 2 

See Administrator General's Act, 1874, I ,,,, . , 

s. 35 . 1. 1. B. 25 Calc. 54, 65 ] °* business l 

1 C. W. N. 500 ordinate J 

See Company— 'Winding up — Costs and j ® ce ^ IVIL 

■ Claims 'ON Assets. j 

See Company— Winding up— Duties and | — of debt - 

Powers of Liquidators ' J- : : : See Insoi 

I. L. R. 18 Calc. 31 [ 

' See Limitation Act, 1877, Arts. 12 to i —of decree- 

145, ns. ■■■ r ■' „ . 0 

See Be no.: 

See Representative of Deceased 
Person . I. L, R, 26 Mad. 792 L _ 4 

See Sale in Execution of Decree— debt due by third ] 

Distribution of Sale- proceeds. XI of 1859), s, 5 


"--—rateable distribution of— 

See Attachment 1, L. R. 33 Calc, 689 
ASSIGNABILITY. 

See Assignment . I. L. R. 33 Calc. 702 
See Contract , I. L. R. 33 Gale. 702 
ASSIGNEE FROM PURCHASER. 

See Sale for Arrears of Revenue. 

12 C. W. N. 1029 

ASSIGNEE OF TRADE MARK, 

See Trade Mark . 18 C. W, N. 82 

ASSIGNEE, RIGHT OF, TO SUE. 

See Assignment 

I. L. R. 36 Calc, 345 
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ASSIGNMENT — contd. 

Purchase at Revenue Sale — Practice. W here a debtor 
assigned to bis creditor a debt due to him by a 
third person and the latter made no attempt to 
recover any portion of it : Held , upon accounts 
taken between them, that the creditor was rightly 
debited with the amount of the debt. Syama 
Xumari v. Kameswar Singe (1904) 

8 C, W.N. 788 

2. Assignability of executory contract — 

Actionable claim — Fraudulent assignment — Transfer 
of Property Act {IV of 1882), ss. 3 and 6 , cl. {h ) — 
Contract Act {IX of 1872), s. 23. The rule in this 
country as to the assignability of an executory 
contract for the purchase and sale of goods is that 
the benefit of such a contract can be assigned ; 
understanding by benefit the beneficial interest under 
the contract and the right to enforce it. This rule is 
subject to certain qualifications, viz., (1) that the 
benefit is not coupled with a liability and (2) that 
the nature of the contract has not been affected by 
personal considerations. Such a contract falls 
within the rule which is in existence and in force in 
this country as to assignment of contracts. Such a 
contract, though perhaps contingent in character, 
comes within the definition of actionable claim in 
the Transfer of Property Act, s. , 3. An assign- 
ment made under such circumstances as to amount 
to a fraud of the Bankruptcy Law, falls clearly 
within s. 6, cl. {h) of the Transfer of Property Act and 
-Is void. The word " object M in s. 23 of the Contract 
Act is not used in the same sense as consideration. 
It means purpose or design. Jaffer Meher Ali 
w. Budge Budge Jute Mills Co., Ld. (1906) 

10 C. W. N. 755 
s. c.I. L. R. 33 Calc. 702 

3. Party — Unconscionable assignment . 

An assignment cannot be questioned as unfair and 
unconscionable by a person, who was not a party to 
the assignment. Bhagwat Dayal Singh v. Debi 
Dayal Sahu (1908) . . 12 C. W. N. 393 

s. c. I. L. R. 35 Calc. 420 

L. R. 35 I. A. 48 

4. — — ' Decree — Record . The validity of an 

assignment of a decree cannot be questioned after 
the assignee has been placed on the record as sub- 
stituted decree-holder. Gous Mahomed v. Khawas 
Alt Khan, I. L. R. 23 Calc. 450 , and Baijnath Lohea , 
v. Benoyendra Nath Palit , 6 C. W. N. 5, followed. 
Koob Led v. Nittyanund Singh, I. L. R. 9 Calc. 
839, considered. Ram Ratan Chuckerbutty v. 
Jogesh Chandra Bhattaciiarjya (1907) 

12 C. W. N. 625 

5. Claim for damages for breach of 

contract — Right of assignee to sue — Transfer of 
Property Act {IV of 1882), ss. 3, 6 (e), 13 0 — 44 Action- 
able claim 45 — u Mere right to sue.” A claim for 
damages for breach of contract, after breach, is not 
an 44 actionable claim ” within the meaning of s. 3 of 
the Transfer of Property Act, but a 44 mere right 
to sue ” within the meaning of s. 6 (e) of the same 
Act, and therefore cannot be transferred. Per 


ASSXGNMENT-corccZd. 

Maclean C.J., and Harington J. (Fletcher J. 
dubitante). Abu Mahomed v. S. C. Chunder (1909) 

I. L. R. 30 Calc. 345 

ASSIGNMENT OF CHOSE IN ACTION, 

See Champerty . I. h. R. 3 Bom. 402 

See Contract Act, s. 23. 

I.L. R. 5 Calc. 4 

I. L. R. 13 Bom. 42 
See Jurisdiction — Causes of Jurisdic- 
tion — Cause of Action. 

See Lis Pendens . I. L. R. 23 All. 331 
See Promissory Note. 

3 B. L. R. O. C. 130 
I. L. R. 11 Mad. 290 
See Promissory Notes — Assignment of> 
and Suits on, Promissory Notes. 

I. L. R. 24 Mad. 654 

1. ~ Practice of Courts in India— 

Right of assignee to sue. In the practice of the 
Courts of India, it is lawful to assign choses in action 
when there is neither fraud against individuals nor 
special violation of the rule of public policy. The 
assignee of a claim for rents can sue under Act EX of 
1859. Hurrinath Muzoomdar v. Moran & Co. 

W. R. 1864, Act X, 127 

2. Rule in equity. Semble : 

There is nothing in equity which prevents a suitor, 
pending a suit or any other legal proceedings, from 
assigning {the whole or any part of the subject of 
litigation. Per Phear, J. Grose v. Amirtamayi 
Dasi . 4 B. B. R. O. C. 1 : 12 W. R. O. C. 13 

See Ramlal Mookerjee v. Haran Chandra 
Dhur 3 B. L. R. O. C. 130 : 12 W. R. O. C. 9 

3. . mg&t of assignee to sue— 

Suit in Ms own name. Choses in action are assign- 
able in this country, and they are also assignable in 
England, although at law the assignee cannot sue in 
his own name. # Jug Mohun Lall v. Buddun Koer 

9 W. R. 243 

4. Right of purchaser of decree 

to sue for possession. Choses in action are 
assignable by Civil Courts in this country, which are 
not merely Courts of Law, but also Courts of 
Equity. The purchaser of a decee-holder’s rights 
and interests in decreed land may sue to recover 
possession, even if the thing purchased have no 
actual existence, but rests on mere possibility ; if 
legally saleable, it was equitably an assignable cause 
of action. Munrunjun Singh v. Leela Nund 
Singh 11 W. R. 5 

5. ' Hindu Law — Pro- 

missory note — Small Cause Court, Madras. Accord- 
ing to Hindu law, not only is the beneficial interest 
in the subject-matter of the contract, but the 
contract itself, assignable ; the assignee therefore 
may issue in his own name. This doctrine is appli- 
cable to suits brought in the Madras Small Cause 

z2 
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Court. Vembakum Somayajee Janakke Ammal 
r. Moonbsawmy Chetty , 4 Mad. 176 

Kadabbacha Sahib v. Eangasvami Nayak. 

1 Mad. 150 

8. Assignment of bond— Obli- 

gor's consent. The obligor’s consent is not necessary 
to tiie assignment of a common money-bond, 
Krista Ciietti v. Ralarama Chetti 

1 Mad. 139 

7. — Right of assignee to sue — 

Promissory notes not made negotiable — Assignee's 
right of suit . Held , where a promissory note made 
payable simply to the payee without the addition of 
the words “ order ” or “ hearer,” and therefore not 
negotiable, was assigned to a third person, that the 
assignee could sue upon such note, a chose in action j 
being by the law of India assignable, and that the j 
assignee could sue in the Courts of India in his own j 
name. Kanhaiya Lao v. Lomingo 

I. Ii. R. 1 All. 732 

0, — — - — — — - — - Purchaser of moiety 

of right to damages. Where the plaintiff purchased 
from a certain person a moiety of whate ver the bitter 
might obtain as damages from the defendants for 
the breach of a contract that such a transfer j 

did not confer on the plaintiff a right to sue the j 
defendants for a moiety of the damages. Bhekaree I 
Smut v. Muhossein* Ally , 1 Hay 482 

9, Amalgamation of 

■ pint'. debt- -andr-persoml debt. A joint debt 'cannot 
he amalgamated by a colourable assignment with a 
personal debt, so as to give the assignee the right to 
sue in respect of both debts. Sreehurry Paul v. 
HAmon'EY Sen ... 1 Hyde 189 

— r : — Order directing 

servant to pay money on account of advance . An 
order directing a servant to pay at an uncertain 
time a certain sum of money to the payee on account 
of advance is not a cheque, and the payee cannot 
transfer the same to a third party so as to give such 
third party a right of action against the drawer of 
such order. Nor is such a document evidence of a 
debt, enabling the person to whom the same is 
transferred to contend that by the sale to him he 
acquired the interest in a debt due by the writer of 
the order to the payee. Bclloo v. DkBretox 

2 N. W. 335 

Wp . " " Suit io recover 

possession of land and for damages . In a solenamah 
between B t the assignee of the plaintiff, and the 
defendant and a third party, it was agreed that as B 
held less seer land than the other two, there should 
be an equal division between the shareholders within 
a certain time, and, in ease no division took place, 
that B should be entitled to damages. In a suit by 
the plaintiff to recover possession of certain seer land 
and a certain sum as damages for breach of the 
contract : II eld, * that, if it was a suit to enforce a 
contract made with B, which contract did not 
convey any right in specific lands, the cause of 


action was one not legally assignable. Juebundhun 
Sixgh v. Sheoraj Singh . 5 N. W. 184 

12.- — ~ Sale of patnidari 

rights. When a patnidar’s rights and interests in a 
patni are sold during the pendency of a suit brought 
by him against his tenants, the purchaser acquires 
the patnidar’s privilege to carry on the suit. Wil- 
son v. The Government . . 12 W. R. 122 

18. Wrongful attach - 

merit of property — Assignment of right to sue for 
compensation. The mere right to sue for com- 
pensation for the wrongful attachment of moveable- 
property in execution of a decree is not transferable 
by sale. Bract Ball v. Fateh Grand 

I. L. XL 5 AIL 207 

14. — -- Sale of decree. 

Where A has sold his decree! to B. the purchaser, 
B can sue on it. Sunxooburxessa Khaxum v. 
Metier Chund . . . W. 3L 1864, 313 

But the decree-holder should apply to the Court 
to certify any transfer of his interest in t he decree, 
otherwise the Court may take no notice of the trans- 
fer. Khetter Mohcn Chuttafadhya v. Issar 
Chunder Burma . . .11 W. R. 271 

15. Right of assignee to execute 
decree- — Assignment of decree. When a decree is 
assigned to A for his benefit in the name of B, A, 
the ostensible decree- holder, may take out execution. 
Buena Chandra Roy v. Array a Chandra Roy 

4 R. L. R. Ap. 40 

10. — — — • Assignment of de- 

cree. A Court is not bound to admit the assignee of 
a decree to execution thereof. If there is no dispute, 
it may admit him, or, if the dispute is one which it 
can decide, it may try the point in dispute, and upon 
the result of that trial admit the assignee to carry on 
the decree. Bisbtoo Churn Bhoosun v. Kishex 
Copal Messer . . . .13 W. R. 207 

17. * * — Assignment of 

cx-partc decree for rent. When an er-parte decree 
for rent has been sold by the decree- holder, there is 
no rule of law in Bengal which forbids the assignee 
from carrying on the suit instead of the landlord. 
Bix ode Behakke Mookerjee v. Beer NaraVn 
Roy .... 5 W. XL, Act X, 52 

18. — — Assignee of de- 

cree under Ad X of 1X5 ft. The purchaser of a 

! decree under Act X of 1859 is entitled to ask the 
j holder for a power- of- attorney to proceed with the 
; execution. Brojo Coomar Mullick v. Mon 
j Moihnee Debt a ... 16 W. R. 55 

19. - — • — — — : — Assignment of Act 

j X of 1X59 decree. There is no prohibition or 

rule of law forbidding the assignment of a decree 
under Act X of 1859, any more than any other 
decree. In the matter of Jukmejoy Mookerjee 

14 W, R. 215 

20. — - — Right of assignee to appeal 

— Assignment of interest in ' suit. ' Where the - 

■■] whole interest of a sol© plaintiff had been transferred 
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with his unqualified assent, and the transferee was 
substituted for the original plaintiff in the very in- 
ception of the case, the defendant’s written defence 
being afterwards put in without demur, it was held 
not to be necessary for the original plaintiff to be 
associated with the transferee in an appeal by the 
latter. Muneeroodeen Mojoomdar v. Parbtttty 
•Churn Ghose ... 15 W. R. 121 

21. — — — Purchaser of rights 

and interests of 'plaintiff . A party who purchases 
the rights and interests of the plaintiffs after 
a suit has been dismissed, is not entitled to appeal 
against the order of dismissal without joining the 
original plaintiffs in the suit as appellants. Dhun- 
*jsroo Sown ag ur v. Sunnoo Bibee 15 W . R. 106 

See Judoopattee Chatterjee v. Chunder Kant 
Bi-iattacharjee . . . 9W.R, 311 

22. — — Purchaser of right, 

<title, and interest in suit. The purchaser of the 
right, title, and interest of a defendant in a suit in 
and to the land the subject-matter of that suit, has 
no right as such, to appeal from a decree passed 
•against the defendant. Gajadhar Prasad v. 
Ganesh Tewari 7 33, L. R. 149 : 15 W. R. 485 

23. — — Plight of purchaser 

an death of assignee. A sued B in the Court of 
first instance, and obtained a decree declaring A’s 
right - to a house. The District Court on appeal 
reversed tills decree, and rejected A* s claim. The 
High Court reversed the decree of the District Court, 
and remanded the appeal. The District Court on 
remand made a decree confirming the original decree 
of the Court of first instance in A’s favour. Sub- 
sequently to the last- mentioned decree of the District 
Court, B sold the house to 0. B then preferred a 
special appeal to the High Court, but died before it 
was heard. Held , under Act VIII of 1859, that 0 
•could not carry on the special appeal after B ' s death. 
Moreshwar Bapuji Phatak v. Kushaba Shan- 
kroji . . . . I. R. Ii. 2 Bom, 248 

24, . — — — _ — — — — Purchase of right 

of appeal— Effect of, as to liability for costs in lower 
Court— Speculative purchase, policy of. Where the 
rights and interests of the plaintiff in a suit which 
was dismissed were purchased by third parties who 
filed an appeal in which they described themselves 
as plaintiffs- appellants, together with the original 
plaintiffs, and the original decree was confirmed 
with costs : — Held , that the purchasers took the 
position of plaintiffs, with all the risk and liabilities 
of plaintiffs from the commencement, including 
liability for all costs awarded against the plaintiffs 
generally without limitation. Queer e : Ought the 
speculative purchase of a right of appeal to be recog- 
nized by a Court of Justice ? Troylockhonath 
Banerjee v. Brindabun Chunder Sirkar Chow- 
dhury . . . • . . 18 W. R. 438 

25 . — ■ Letters Patent , Art. 15 — Refusal to order 
assignee of plaintiff to he brought on record — Appeal — 
Civil Procedure Code ( Act XIV of 1SS2), s. 372 — 
Application to he brought on record in substitution for 


ASSIGNMENT OE CHOSE IN ACTION 

— concld. 

plaintiff, and for postponement of decree. An order 
dismissing on its merits an application by the 
assignee of a plaintiff in a suit, to be brought upon 
the record either in addition to or in substitution for 
the plaintiff, is a judgment within the meaning of 
Art. 15 of the Letters Patent, and an appeal lies 
therefrom. The plaintiff in a suit, after its institu- 
tion, assigned to A the subject-matter of the suit 
and gave him power and authority to continue it 
either^ in addition to or in substitution for the 
plaintiff, and further constituted A his attorney. 
The suit was referred to a Judge in Chambers to take 
accounts, and a certificate was agreed to by the 
first defendant in it, which left certain matters 
undetermined. The case was set down for hearing 
in order that a decree * might be passed in terms 
of the certificate. A thereupon applied to be brought 
on the record in addition to or in substitution for 
the plaintiff in the suit, and asked that the passing of 
a final decree therein might be postponed until the 
matters left undetermined by the certificate had been 
inquired into and determined. Held, that the 
application was a reasonable one and should be 
complied with, as A was directly interested in the 
matters to be settled by the decree. Commercial 
Bank oe India v. Sabju Saheb (1900) 

I. Xj. R. 24 Mad. 252 
2 6.— Civil Procedure Code ( Act XIV of 1882 }, 
s. 244 — Suit by assignee of decree for declaration of 
validity of assignment — Maintainability. A suit 
lies at the instance of the assignee of a decree for 
a declaration as to the validity of his assignment. 
The amendment of s. 244 by s. 26 of Act VII of 
1888 has not taken away this right. Raman v. 
Muppil Nayar, I. L. R. 14 Mad. 478 , referred to 
Bommanapati Veerapa v. Chxntakunta Srini- 
vasa Rau (1902) . . I. L. R. 20 Mad . 204 

ASSIGNMENT OE DEBT. 

—Transfer of Property Act (IV of 1882), s. 180— 
Direction to pay, endorsed on instrument, amounts 
to assignment. A direction in writing to pay the 
amount due on an instrument, endorsed on such 
instrument by the payee thereof, coupled with 
the delivery of the instrument so endorsed to the 
person to whom payment is directed, is an assignment 
of such document within the meaning of s. 130 of 
the Transfer of Property Act. Brandts, Sons <£? Co. 
v. Dunlop Rubber Company, Limited [1904] 1 
K. B. 387, distinguished. Rama Iyen v. Venxa- 
tachellam Patter (1906) I. L. R. SO Mad. 75 

ASSIGNMENT OE EXECUTORY CON- 
TRACT. 

See Assignment I. L. R. 33 Calc. 702 

ASSOCIATION. 

See Criminal Procedure Code, s. 1 10 (/) 
13 C. W. N. 244 

• illegal— 

See Company — Formation and Regis- 
tration . I, Ii. R. 19 Mad. 31, 200 
I. Ii, R. 20 Mad. 68 
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! ATTACHMENT— contd. 


—registration of— 

See Company — Formation and Regis- 
tration. 

See Injunction — Special Cases— Breach 
of Agreement 

I. I». JR. 1 Bom. 550 

—with bad characters— 

See Criminal Procedure Code, s. 123. 

13 C. W. N. 313 

—withdrawal from— 

See Company— Winding up— Costs and I 
Claims on Assets. I 

I. L. B. 19 Mad. 85 j 


5. Priority of Attachment 

6. Alienation during Attachment 

7. Attachment pending Appeal . 

8. Liability for Wrongful Attach 

MENT .... 

9. Striking off Execution Proceed 

INGS, EFFECT OF, ON ATTACH 

MENT .... 


See Absconding Offender, 


See Acquiescence . 7 C. W. N. 170 

See Bengal Tenancy Act, s. 170. 

13 C. w. IV. 650' 

See Bombay Arkadi Act (V of 1878) 

See Civil Procedure Code. 1882. 

9 C. W. W, 603, 703, 887 
I. L. K. 29 Bom. 259, 405 
I. L. B. S3 Gale. 337, 575 
I. Ii. R. 33 .Bom. 311 

See Civil Procedure Code (Act V 
of 190S), s. 73 . 13 C. W. 3ST. 1177 

See Claim to Attached Property. 

See Claim to attached Property by 
She bait . I. B. B. 35 Calc. 364 

See Criminal Procedure Code, sa 146, 

148 . . I. L. B. 29 Gale. 382 

9 C. W. N. 887 

See Declaratory Decree, suit for 
— Removing Attachment, 

I. L, B. 25 All. 347 

See Equity of Redemption. 

See Execution of Decree. 

1. 1». B. 33 Gale. 686 
I. L. B. 26 All. 136 

See Execution of Decree — Liability 
for Wrongful Execution. 

3 B. L, B. A. C. 413 : 12 W. B, 329 
12 B. L. B. 208 note : 11 W. E. 516 
I. L. B. 3 Bom. 74 

See Forfeiture of Property. 

I. Ii, B. 26 Mad. 410 

See Hindu Law— Debt— Execution o£ 
Decree . . 11 C. W. 3ST. 163 

I. L. B, 33 Bom. 264 

See Insolvency— Claims of Attaching 
Creditors and Official Assignee. 

6 C. W. 1ST. 577 
I. L. B. 25 Mad. 408 
I. L. B. 26 Mad. 873 

See Insolvent Debtors Act, s. 7. 

' I. L. B. 20 Bom. 405 

See Limitation Act, XV 'of 1877,. 
Sch. II, Art. 29. 


ASUBA MABBIAGE. 

See Contract Act, s. 2: 


ATTACHING CBEDITCB. 

See Representative . 11 C. W. 3ST. 433 
ATTACHMENT. Col 

1. Subjects of Attachment — 

(a) Annuity or Pension . .750 

(h) Books of Account . . . 754 

(c) Building and House Mate- 

rials . . . . . 754 

(d) Debts ... . 755 

(c) Decrees 759 

(/) Equity of Redemption . . 762 

(g) Expectancy . . . , . 763 

(h) Immoveable Property charged 

with Maintenance . . 764 

(0 Joint Family and Reversion- 
ary Interests . . .765 

(j) Letters in Post Office. . 768 

(k) Maintenance . . . .70S 

0) Mesne Profits . . . .769 

(m) Offerings. to Hindu Deity . 770 
(») Partnership Property , . 770 

(o) Perishable Articles . .771. 

(p) Property and Interest in 

Property of various kinds 772 
{q) Provident Pends . . . 779 

(r) Right of Suit . . .779 

(-0 Salary . . , . .780 

it) Trust Property . . . 783 

(u) Wages . . . . . 784 

(v) W earing Apparel and Orna- 

ments .... 785 

2. Attachment before Judgment .,785 

3. Attachment of Person . v 

4. Mode of Attachment and Irre- 

gularities in Attachment . 800 
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ATTACHMENT — contd. 
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See Married Woman, property op. 

I. L. R. 30 Mad. 378 

See Ones op Proof — Attachment in 
Execution. 

8 B. L. R. 255 : 17 W. R. 165 
4 C. W. N. 151 

See Penal Code, s. 183. 

I. L. R. 27 All. 258. 

See Possession, order op Criminal 
Coert as to — Attachment of Pro- 
perty. 

See Provident Fends Act, ss. 2, 4. 

I. Ii. R. 29 Bom. 259 

See Receiver . I. L. R. 33 Calc, 1175 

See Small Caese Coert, mofessil — 
J erisdiction — Attachment. 

I. Ii. R. 26 Mad. 504 

See Toda Giras Allowance Act. 

I. L. R. 33 Bom. 258 

See Transfer of Property Act. 

I. L. R. 31 Bom. 244 
I. L. R. 32 Bom. 205 

See Valuation op Seit. 

I. L. R. 30 Mad. 335 

See Warrant of Attachment. 

I. L. R. 29 Calc. 244 


absence of— 


See Sale in Execetion of Decree — 
Setting aside Sale — Irregularity 

8 W. R. 415 
11 W. R. 226 
I. Ii. R. 5 All. 86 
I. L. R. 10 All. 506 
I. L. R. 18 Calc. 188 
I. L. R. 15 Bom. 222 
I. Ii. R. 21 Calc. 639 
I. L. R. 18 Mad. 437 
I. L. R. 21 All. 311 

-alienation during attachment— 

See Civil Procedere Code, s. 244 — 
Parties to Seit 

I. L. R. 28 Calc. 492 

-attachment before judgment — 

See Civil Procedure Code, 1882, s. 

285 . . I. L.R. 31 All. 527 

See Sale in Execution of Decree — 
Distribution of Sale-proceeds. 

I. L. R. 29 Calc. 773 

-by two Courts — 

See Sale in Execution of Decree — 
Invalid Sales — Want of Jurisdiction. 

-claim to attached property — 

See Bengal Tenancy Act, s. 170. 

I. L. R. 28 Calc. 382 


— — effect of— 

See Hindu Law . I. L. R. 32 Mad. 429 
irregularities in — 

See Warrant of Execution. 

5 C.W. H. 391 

liability for wrongful attachment— 

See Mesne Profits — Assignment in 
Execution, and Suits for Mesne 
Profits . I. L. R. 25 Calc. 540 

of crops — 

See Penal Code, ss. 99, 147. 

9 C. W. H. 125 

of future salary — 

See Civil Procedure Code, 1882, s. 
266 . . I. L. R. 31 All. 382 

of property — 

See Possession, order of Criminal 
Court as to — Attachment of Property. 

6 C. W. 3ST. 882 

pending proceeding — 

See Criminal Procedure Code, s. 145 

13 C. W. H. 601 

warrant of — 

See United Provinces Land Revenue 
Act (Local) IIIof1901, ss. 147, 227, 228. 

I. L. R. 29 All. 272 

whether subsisting — 

See Civil Procedure Code, 1882, s. 278 
. I. Ii. R. 31 All. 367 

1. SUBJECTS OF ATTACHMENT. 

( a ) Annuity or Pension. 

Annuity charged on estate — 


Civil Procedure Code , 1859 , s. 215. An annuity, 
the payment of which is a charge upon an estate, is 
property which can he attached under the provisions 
of s. 205, Act VIII of 1859, at the instance of the 
person who has inherited the estate from the grantor 
of the annuity and by whom the annuity is payable 
Dheraj Mahtab Chand v. Dhun Coomaru 
Bibee .... ,17 W. R. 254 


Stipends allowed to Mysore 


Princes. The stipends allowed by Government to 
the members of the Mysore family cannot be 
attached. Mahomed Kuzulbash v. Mahomed 
Buseeroodeen . . . .7 W. R. 169 

3. — ~ Pay of Carnatic Stipendiary 

—Mad. Beg . IV of 1831— Act XXIII of 1838 . 
The stipend of a Carnatic stipendiary is not liable 
to attachment in execution of a decree obtained 
against the stipendiary, it Being one of the descrip- 
tions of personal grants expressly protected from at- 
tachment in satisfaction of any decree or order of 
a Court by s. 3, Regulation IV of 1831, extended by 
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1. SUBJECTS OF ATTACHMENT — contd. ■ 1. SUBJECTS OF ATTACHMENT — contd. 


(a) Annuity on Pension — contd. 


(a) Annuity or Pension — contd. 


Act XXIII of 1838. These enactments were not im- 
pliedly repealed by ss. 205 and 237 of the Code of 
Civil Procedure. Mahomed Abdul Vakab Sahib 
v. Com and ue Rama Samy Aiyengab 

4 Mad. 277 

4* — — ■ — Allowance charged on es- 
tate — Annuity — Civil Procedure Code, 1859, s, 265, 
Where a deed is executed stipulating the grant 
of a regular maintenance payable from the grantor’s 
estate, and recoverable, in the event of non-pay- 
ment, from that estate, the allowance so granted is 
property which can be attached under the provi- 
sions of s. 205, Act VIII of 1859. Enaet Hossein 

u, Nuj-bbboonissa Begum . 11 W. B. 138 

5. Political pension — Civil 

Procedure Code, 1*82, s, 266, siib-s, (g) — Payments 
due under the Oudh loans of 1838 and 184* — Exemp- 
tion from liability to attachment for debt. Although 
it is probable that the enactments of s. 206, Civil 
Procedure Code, 1882, were not meant to cover 
pensions payable by a foreign State when 
remitted for payment to their pensioners 
in India, they certainly include all pensions of a 
political nature payable directly by the Govern- 
ment of India. A pension guaranteed payable by 
the latter by a treaty obligation contracted with 
another sovereign power' is in the strictest sense a 
political pension. An allowance, payable by the 
Government of India under an arrangement made 
between the King of Oudh and the Governor 
General in 1842 for the benefit of members of the. 
King’s: family and household, and their respective 
heirs in perpetuity and. payable to one of such heirs, 
who has inherited it, as his share in the interest in 
the Oudh loan of 1842, is a political pension within 
the meaning of s.. 266, sub-s. .'(</), Civil Procedure 
Code, ■. 1882. The arrangement of 1842 cannot be 
treated .as .merely a provision out of the King’s' 
private, estate for the maintenance of .members of 
his family, there having been in a. State like that of 
Oudh no distinction between State property and 
private property vested in the sovereign. Bisham « 
bar Nath v. ' Imdad Alt. Khan 

I. L. E. 18 Calc. 216 
Ii. E. 17 I. A. 181 

0, arrears of yeomiali pen- 

Bion-^Suit against representatives of yeomkihdar. 
Arrears of yeomiah pension due to the estate of a 
deceased yeomiahdar, which have accidentally accu- 
mulated, are not subject to attachment in satisfac- 
tion of a decree of a Civil Court obtained against the 
representatives of the yeomiahdar. Anonymous 
Case . 5 Mad. 371 

7. - Torn gams hAk—PensionsAct, 

& 11, A torn gams bdfc is not exempted from i 
attachment under a decree of a Civil Court by s. II | 
of the Pensions Act of 1871. Secretary of State 1 

v. Khemchand Jeychand I. Ij, B. 4 Bom. 432 j 


8. : — Arrears of pension due — 

Civil Procedure Code, 1877 , s. 266 — Saleable pro- 
perty. In case of pensions not exempted from 
attachment under s. 266 of the Civil Procedure Code 
(Act X of 1877), it is only arrears in respect thereof 
actually accrued due that are attachable in execu- 
tion of a decree. Tuffcozzool Hossein v Mnghoo - 
noth Per shad., 14 Moo. 1. A. 40 : 7 B. L. II 186 » 
cited and followed. Bhoyrub Chunder. Roy v* 
Madhtjb Chunder Sen . . 6 C. L. E. 19 

9. Gratuity — Civil Procedure Code * 

1882, s. 266 (g) — Liability to attachment in execution 
of decree. The bar in s. 266 of the Civil Procedure 
Code to the attachment of gratuities allowed by 
•Government to its ex -servants, military and civil, 
is not limited to such gratuities as are allowed to 
ts pensioners,” but applies to a gratuity granted 
in consideration of past services. Bawan Das v, 
Mul Chand . . I, L. B. 6 AIL 173 

10, - — — Civil - Procedure 

Code, 1882, s. 266 — Liability to attachment — Gift — 
Delivery — Act 1 V of 1 882 (Transfer of Property Act), 
s, 12% — Act IX. of 1^72 (Contract Act), s. 90. Jy, a 
servant in the employment of the East Indian Rail- 
way Company, was recommended, by the Traffic 
Manager, a bonus in consideration of long .and good 
services. This recommendation was. sanctioned, and 
the amount of the bonus was received by the Dis- 
trict Paymaster. Before payment to K, the money 
was attached in execution of a decree obtained 
against him by J. Held . that, inasmuch as the 
bestowal of the money was a gift of moveable pro- 
perty of date subsequent to the 1st July 1882,' and 
was not evidenced by a registered instillment, it 
could only be effected by actual delivery ; that as 
there had been no such delivery as completed the 
transfer (s, 123 of the Transfer of Property 'Act and 
s. 90 of the Contract Act), the money was not at IV s' 
disposal, and he could not have enforced, payment ; 
and that the money was therefore not liable to 
attachment in execution of a decree against him. 
•Jankx Das .v, East Indian Pailway Company. 

I. L. E. 6 AIL 634 

11. -— Annuity to vendor-— Civ il Procedure Code, 
s, 266-— Execution of decree-*- A nnuky ' payable to 
vendor by vendee of immovable property. Hdd, thaty 
where a person made over property to the Court of- 
Wards, partly in consideration of a- present ■.pay- 
ment, and partly in consideration of an annuity 
payable to the vendor, such annuity was property 
of the vendor which was capable of being attached 
in execution of a decree against the vendor. Hari - 

, das Acharjia v. Buraia Kisfion Aeharjia, 

! 1. L, It ■ 27 Calc, 38, and M aniswar Das v. Baboo 
Bir Perfab Sahv. 6 IL L. Ii. 646, referred 
to. Syad Taffitzzool Hossein Khan v. Mughoonath 
Pershad , 14 Mco. I. A, 40, distinguished, Har 
Shankar Prasad Singh r. Bai.tnath Das (1901) 
I. L. B. 28 AH. 104 
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ATTACHMENT— contf. 

1. SUBJECTS OF ATTACHMENT — contd. 

(a) Annuity or Pension — concld. 

12. — Political pension — Civil Procedure Code 

( Act XIV of 1882), s. 266 (g) — Fund representing 
political pension due at date of pensioner's death, but 
unpaid — Liability to attachment. A person to whom 
a political pension was being paid died ; and at 
the date of his decease a sum of money was 
due to him in this respect, but remained, unpaid, 
in the hands of the Collector of the district. On an 
attempt being made to attach the fund in execution 
proceedings : Held , that the character of the fund 
remained unchanged so long as it remained unpaid 
in the hands of the Government, irrespective of 
whether the intended beneficiary were alive or dead ; 
and that the fund was not liable to attachment. 
Valia Thamburatti v. Anujani Kunhunni 
(1902) . . . I. L. R. 26 Mad. 69 

1 3. — — — Civil Procedure Code 

(Act XIV of 1882), s. 266 (g)— Pensions Act (XXIII 
of 1871), s. 11 — Attachment of pension payable to 
to descendants of reigning family in Ceylon — Pen- 
sions payable in British India — Validity of attach- 
ment. Certain descendants of the family which for- 
merly reigned in Ceylon resided in British India, 
where the Collector of the district, on behalf of the 
Government of India, paid them pensions. Ap- 
parently, though this was not proved, the cost of 
these pensions was ultimately defrayed by the 
Government of Ceylon. These pensions were attach- 
ed in execution of certain decrees. Upon appli- 
cation being made by the pensioners to have the 
attachments set aside : Held, that the pensions were 
■exempt from attachment, as being political pen- 
sions 59 within the meaning of s. 266 (g). Per Sir 
Arnold White, C.J. If the Government of India 
were to be regarded as merely the agent of the 
Ceylon Government for the purpose of paying the 
pensions, the Courts of British India would have no 
jurisdiction to proceed by way of attachment, since 
the rights of the pensioners (assuming them to be 
enforceable at law)' would only be enforceable in Cey- 
lon. Ghamsham Lai v. Bliansali, I. L. B. 5 Bom. 
249 , and Bishambar Nath v. Imdad Ali Khan , 1. L. 
R. 18 Calc . 216, referred to. Muthusami Naidu 
v. Alagia Manavala Simmala Raja (1902) 

I. L. R. 26 Mad. 423 

14. — Pensions Act ( XXIII of 1871), ss. 4, 
11 — Grant made to compensate for resumption of 
rent-free land — Attachment, liability to — Execution. 
A grant of an annual sum made by Government as 
a compensation for loss sustained by the grantee 
on account of improper resumption by Govern- 
ment of rent-free lands formerly belonging to the 
grantee is not a pension within the meaning of s. 11 
of the Pensions Act and is liable to attachment. The 
Secretary of State for India in Council v. Hem Chand 
Jey Chand, I. L. JR. 4 Bom. 4$2, followed. Jiban 
Krishna Ghosh v. Sripati Churn Dey (1904) 

8 C. W. 3ST. 665 


ATTACHMENT— contd. 

3. SUBJECTS OF ATTACHMENT — contd. 

( b ) Books of Account. 

15 , — Account Books. Books of 

account cannot be attached in execution of a decree. 
In re Pestanji Cursetji . 3 Bom. O. C. 42 

Adjoodhya Pershad v . Middleton, Cohen 

& Co. . . . . 3N.W. 334 

18. - - — Order * for production in Court 

by Court executing decree. Although a Court 
will not allow account hooks to be attached and 
brought to sale as mere waste paper, yet to prevent a 
judgment-debtor from making aw'ay with his books 
and defeating a decree-holder, it will be compe- 
tent to a Court executing a decree, if execution is 
applied for by attachment of debts, to. re quire the 
jugdment-debtor to produce his books in Court and 
leave them in the custody of the Court. Adjoo- 
dhya Pershad v. Middleton, Cohen & Co. 

3EW. 334 

(c) Building and House Materials. 

17 , Materials of house — Pro- 

perty specifically mortgaged — Civil Procedure Code, 
1882, s. 266. S. 266 of the Civil Procedure Code 
(Act X of 1877), prov. (c), does not prohibit the sale 
of property specifically mortgaged, albeit that the 
property be materials of a house belonging to or 
occupied by an agriculturist. Biiag vandas v. 
Hathibhai . . . X. L. R. 4 Bom. 25 

18, Building materials — Civil Pro- 

cedure Code, s. 266, cl. (c), and Explanation (a) and 
s. 295 — Attachment and sale of building materials — 
Rateable distribution of proceeds of sale. By cl. (c) of 
s. 266 of the Civil Procedure Code (Act X of 1877), 
an ordinary judgment creditor is precluded from 
attaching or selling the materials of house or other 
building belonging to his judgment-debtor, but by 
Explan, (a) of the same section, this prohibition 
does not extend to a creditor whose decree is for 
rent. Held, that ss. 266 and 295 must be read to- 
gether, and that an ordinary judgment-creditor is 
not entitled, under s. 295, to a rateable proportion of 
the assets realized by the sale of such house or build- 
ing, under a decree obtained by another creditor 
for rent due to him in respect of the said house or 
building. Maniklal Venilal v. Lakha 

I. L. R. 4 Bom. 429 

19 , Houses and buildings occu- 

pied by agriculturists— Representative of an 
agriculturist— Exemption from attachment and sale — • 
Civil Procedure Cede, s. 266, cl. (c). The expression 
** materials of houses and other buildings belong- 
ing to and occupied by agriculturists 99 used in s. 266, 
cl. (c) of the Code of Civil Procedure, is intended to 
exempt from attachment and sale the house dwelt 
in by an agriculturist as such and the farm buildings 
appended to such dwelling. The exemption does 
not extend to other houses not in the physical 
occupation of an agriculturist owner as a dwelling 
appropriate or convenient for his calling. The 
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(c) BuilbingJanb Hotjse®Matbeials — candid. 

exemption extends, after the death of an agri- 
culturist debtor, to his representative, who occupies 
the house in good faith as an agriculturist, and who 
does not take it up merely with the view of de- 
frauding his creditor. Radii axis an Hakumji v. 
Barvant Ramji . . I. Ii. R, 7 Bom. 530 

20. — Execution against bhag— 

Civil Procedure ■ Cede , 1882 , s. 266 (c)— Building 
site-— Agriculturist bhagdar — Bhagdari Act (Bom, 
Act V of 1862) — Decree, A, having obtained a 
decree against B, who was a bhagdar, attached his 
bhag in execution, including .the gabhan or site 
upon which JS’s house was built*. B applied to 
have the attachment removed from the gabhan 
on the ground that he was an agriculturist, and that, 
therefore, the gabhan of his house was protected 
from attachment by cl. (c) of s. 266 of the Civil Pro- 
cedure Code (Act XIV of 1882). Held, that the 
gabhan was subject to attachment, and was not 
protected by the above clause. B did not hold as an 
agriculturist. He could not have occupied the house 
except as a bhagdar, and it was as part of a bhag 
that the site was attached. The protection of s. 
20b, cl. (c), was intended for agriculturists in the 
strictest sense, and for agriculturists in that sole 
character. Jivan Braga v. Hiea Bhai.ii 

I. L. R. 12 Bom. 363 

* Bhagdari Act (Bombay Act 

V of 1862), ss. 1 , 3, and 5 — Civil Procedure Code , 
1882, s. 662 (c) — Bhagdari village — Bhag — 

4 4 Homestead , 59 meaning of. Per F arran, C.J., 
and Jabdise, Parsons, and Ranade, JJ. The 
superstructure of a house belonging to a bhag in a 
bhagdari village is exempt from attachment under 
the provisions of the Bhagdari Act (Bombay Act 

V of 1802). Per Candy, J. Having regard to the 

decision in Pranfivan v. Jaishankar, 4 Bom. A. C. 
46, and the object of t he Bhagdari Act, it is doubtful 
whether the Legislature intended to exempt from 
attachment the materials of. a house belonging 
, to a : bhag. Corrector of Broach v. Venilal 
Keshavbhai . . I. Ii, R. 21 Bom. 588 


(d) Debts, 

""22, - Proclamation as to nature 

and value of property — Civil Procedure Code , 
1877, 88. 268 , 278, 287. A decree- holder, by a pro- 
hibitory order issued under s. 208 of the Civil Pro- 
cedure Code, attached a debt due to his judgment- 
debtor, The person served with the order applied 
under s. 278 to have the attachment removed. 
Held, that the application could not be entertained 
under s. 278, that section having no application to 
the case ; but that, before issuing a proclamation of 
sale m execution of a decree of the debt so attached, 
it is the dutyjof the Court, under s. 287 of the Code, 
to ascertain all that the Court considers it material 
for the intending purchaser to know in order to 
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ATTACHMENT— co?itd. 

1. SUBJECTS OF ATTACH M ENT — contd. 

(d) Debts — contd. 

judge of the nature and value of the property pro- 
claimed for sale. If the property of which sale is- 
sought is a debt, and the Court receives notice from 
the alleged debtor that no debt exists, the Court 
should satisfy itself as to the existence or otherwise 
of the debt, and, if it comes to the conclusion that 
no debt exists, should abstain from proceeding to 
sale. Haeilal Amthabhai v. Ashes ang Merit 

I. Ii. R, 4 Bom. 323 

23. Right and interest of ven. 

dor in purchase-money— Civil Procedm Code, 
1877 , s. 266 — Vendor and. purchaser. The. right or 
interest which the vendor of immoveable property 
has in the purchase-money, where it has been agreed 
that the same shall be paid on the execution of the 
conveyance, is not, so long as the conveyance has 
not been executed, a debt, but a merely possible 

I right or interest, and as such, under s. 266 of Act X 
| of 1877, is not liable to attachment and sale in the 
! execution of a decree. The person who purchases 
| such a right or interest at a sale in the execution of 
| a decree takes nothing by his purchase* Ahmad -ud- 
! din Khan v. Majlis Rat , 1. 1*. R. 3 AIL 12 

24. — Claims over which British 

| Courts have no jurisdiction - Civil Procedure 
| Code, ,s. 266 — -Subject of the G a ik war — Suhj ect of 
j a Kathiawar State — Rajkot. Debts due to a British 
I subject by the Gaik war Government or by a sub- 
j ject of that Government or of a Statejin the pro- 
j vince of Kathiawar are not debts which, under s. 

| 266 of the Code of Civil Procedure ( Act X of 1877 ), 

| are liable to attachment in execution of a decree, 
j Claims over which no Court in British India has 
jurisdiction are not debts liable to be attached 
under s. 266 of the Civil Procedure Code (Act X of 
1877). The mere circumstance that the garnishee 
is at the time of the application for attachment 
beyond the limits of British India would not of itself 
render the debts not liable to be attached. Guam* 
shamlal v. Bhansali . I. Ii. R. 5 Bom. 249 

25. — Debt secured by mortgage 

of immoveable property— Civil Procedure Code 
(X of 1877), s. 266. A debt secured by mortgage of 
immoveable property cannot be sold in execution of 
a decree under the provisions of the Civil Procedure 
Code applicable to moveable property. Srinath 
Dtttt v. Gopal Ch under Mitra 

I. L, R. 9 Calc. 511 : 12 C. I*. R. 445 

28. Debt creating charge on 

immoveable, property-—- Interest in immoveable 
property— Civil Procedure Code , 1882, s. 266. 

Where a judgment-debtor is entitled to a debt 
secured by a collateral hypothecation of land and 
the decree-holder attaches and sells the judgment- 
debtor’s interest in the bond, such interest is im- 
moveable property for the purpose of attachment 
and sale under the Code of Civil Procedure, 1882. 
Per Turner, CJ.— Quaere : Whether the decree- 
holder could not sell the debt apart from the 
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1. SUBJECTS OF ATTACHMENT— contd. 

(d) Debts — contd. 

security as moveable property. Appasami v. 
Scott . . . . I. L. R. 9 Mad. 5 

27. Attachment of debt — Civil 

’Procedure Code, 1882, s . 268 — Payment of debt 
attached out of Court. Where a debt, which had been 
attached under s. 268 of the Code of Civil Procedure, 
was paid out of Court to the only person who, had 
the money due been paid into Court as required 
by the terms of the said section, would have been 
entitled to withdraw the said money from Court, 
and such payment was certified to the Court, it was 
held that this amounted to a sufficient compliance 
with the requirements of s. 268. Fida Husain v. 
Maula Bakhsh . . I. L. R. 21 All. 145 

28. Attachment of mainten- 

ance allowance — Civil Procedure Code ( XIV 
of 1882), s. £66 — Meaning of the word “ debt ” — 
Attachment in execution of decree — Prohibitory order. 
The word £< debt 55 in s. 266 of the Civil Procedure 
Code means an actually existing debt, that is, a 
perfected and absolute debt, not merely a sum of 
money which may or may not become payable at 
some future time or the payment of which depends 
upon contingencies which may or may not happen. 
When, therefore, A is bound under a deed to pay to 
j B a monthly maintenance allowance during the 
lifetime of the latter, there cannot be a valid attach- 
ment of any portion of the allowance by a prohibi- 
tory order issued to A of a date anterior to the time 
when the same falls due to B. Hapjdas Acharjia 
Chowdhry v. Baroda Kishore Acharjia Chow- 
dery . . . I, Xi. R. 27 Calc. 38 

4 C.W. N. 87 

29. Attachment of partnership 

debt — Execution of decree. An uncertain sum 
which may or may not be payable by one member 
to another of a partnership, not shown to have been 
wound up, cannot be attached or sold in execution 
of a decree. Dwaeika Mohuy Das v. Lukhimoni 
Dasi . . .1. Ii. R. 14 Calc. 384 

30. Attachment of a debt due 

to a judgment-debtor — Civil Procedure Code , 
ss. 268, 284, 301 — Sale of debt — Payment into Court— 
Prohibitwy order. A decree-holder by a prohibitory 
order made under s. 268 (a) of the Civil Procedure 
Code attached a debt due to his judgment-debtor. 
The debt was not paid into Court. Held, that the 
Court cannot, under s. 268 of the Code of Civil Pro- 
cedure, call on a person subject to a prohibitory 
order to pay or show cause why he should not pay 
his debt into Court. The Court is bound to satisfy 
itself that a debt is due ; the debt must then be 
sold and delivery made under ss. 284 and 301 of 
the Code of Civii Procedure. Siriah v. Mtjckana- 
CHARY . I. L. R. 10 Mad. 194 

31. Attachment by a judgment- 

creditor of a debt due to judgment-debtor 
by a third party — Civil Procedure Code, 1882 , 
ss. 267 , 268, and 503 — Execution — Practice — Gar- 
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1. SUBJECTS OF ATTACHMENT— contd. 

(d) Debts — contd . 

nishee — Order wpon third party to pay where debt 
admitted — Procedure where existence of debt not 
admitted. When a debt alleged to be due by a third 
party to a judgment -debtor has been attached by 
the judgment-creditor, the Court may, under s. 268 
of the Civil Procedure Code (Act XIV of 1882), 
make an order upon the garnishee for the payment 
of such debt to the judgment-creditor in case the 
former admits it to be due to the judgment- debtor. 
Where, however, the garnishee denies the debt, 
there is no other course open to the judgment-credi- 
tor than to have it sold, or to have a receiver ap- 
pointed under s. 503 of the Code. Toolsa Goolar 
v. Antone . . I. Is. R. 11 Bom. 448 

32. Order prohibiting creditor 

from recovering debt — Civil Procedure Code,, 
s. 268 {a)— Limitation Act (XV of 1877), s. 15- 
Injunction or order staying a suit. S. 268, cl. (a), 
of the Civil Procedure Code does not mean that 
while a debt is under attachment, the person to 
whom the debt was originally owing should be barred 
from bringing a suit in respect of it. What it pro- 
hibits is the recovery of the debt, and the payment 
of it by the debtor to the creditor. Semble : An. 
order of attachment under s. 268 of the Civil Pro- 
cedure Code is not an injunction or order staying a 
suit within the meaning of s. 15 of the Limitation’ 
Act (XV of 1877). Shib Singh v. Sita Ram 

I. L. R. 13 All. 78’ 

33. Debt of which the amount 

is unascertained — Principal and agent — 
Vendor and purchaser — Civil Procedure Code , 1882, 
s. 266. Where money is due by an agent or vendee 
to his principal or vendor, the principal’s or vendor’s 
claim against his agent or vendee may be attached 
and sold in execution of a decree against the prin- 
cipal or vendor as a debt under s. 266 of the Code of 
Civil Procedure, and it is not necessary that the 
exact amount due to the principal or vendor should 
be ascertained prior to attachment and sale. Tuff- 
uzzool Hossain Khan v. Rughoonath Pershad, 7 B. L. 
R. 186 : 14 Moo. I. A. 40, Tohai Sherob v- 
Davod Mullich Fureedoon Beqlar, 6 Moo. I. A. 
510, Abbott v. Abbott and. Crump, 5 B. L. R. 382 
and Hill v. Boyle, L. R. 4 Ex. 260, considered.- 
Madho Das v. Ramji Patak 

I. L. R. 18 All. 288 

34. Money payable to auctioneer 

— Civil Procedure Code, s.266 — Execuiioji of decree — 
Attachment of money payable to an auctioneer by pur- 
chasers of goods sold by him at auction. Held, that 
money payable to an auctioneer by purchasers of 
goods entrusted to him for auction could not be 
attached by the creditors of the auctioneer, except 
as to such an amount as the judgment- debtor had 
a disposing power over which he could exercise for 
his own benefit ; and further, that, if such money 
was attached the auctioneer was a proper person 
to raise the objection that it was not attachable 
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1. SUBJECTS OF ATTACHMENT — con td. 
(e) Decrees — contd. 


under s. 200 of the Code of Civil Procedure. Smith 
v . Allahabad Bank (1901) ' I. L. B. 23 All. 135 

35. Mortgage-debt — Mortgage — 

Mortgage debt, nature of-— Movable or immoveable pro- 
periy—Mode of attaching, and selling a Mortgage-debt in 
execution-— Civil Procedure Code (Act XIV of 1882), 
■ss. 26.8,274 — Effect of sale of mortgage-debt in. execu- 
tion,-/ A mortgage-debt is movable property within 
the meaning of s. 268 of the Civil Procedure Code 
(Act XIV of 1882), and its sale in execution by 
public auction carries with it the right to proceed 
against the mortgaged property, even though there 
may ha ve been no attachment and sale under s. 274 
of the Code. Where a mortgage-debt had been 
attached in execution under s. 268 of the Civil Pro- 
cedure Code (XIV of 1882), and sold under s. 297 : 
Held, that the Court had no jurisdiction to set 
aside the sale. Tarvadi BholanathHaeisiianker 
■v. Bai Kashi (1901) . I. L. B. 26 Bom. 305 


(e) Decrees. 

36. — 44 Other property ” — Act 

Y111 of 1859, s. 205— .Decree. A decree of Court 
fell within the description of 4 4 other property ” in 
;-s. ,205. of. the Civil Procedure Code,, and was, there- 
fore, liable to attachment, which should he made 
under s. 237. Gholam Mahomed v. Indra Chand 
■Jahuki . . 7 B. B. B. 318 ; 15 W. B. 34 

37. — - — — Immoveable property — 

Execution of decree, sale in. A decree is held to be 
part of a judgment-debtor’s effects, and not to fall 
under the head of immoveable property. Buxshee- 
MOH'trjr Doss v. Hukochunder Doss Chowdfry 

W. B. 1864, Mis. 28 

38. — Decree for mesne profits— 

Civil Procedure Code 1859, s. 282 — Decree for money 
—Attachment pending ascertainment of mesne profit 's. \ 
A decree for mesne profits to be ascertained in 
execution is a, decree fur money within the meaning ! 
•of s. 232, Act VIII of 1859 ; anti there is no irregu- 1 
larity in the decree-holder applying for attachment I 
of the judgment-debtor’s property pending the j 
ascertainment of the mesne profits. Sharoda 1 
MOYEE B DEMON EE V. WoOMA MOYEE BURMONEK ' 

8¥. B. 9 

89. _ Decree for money obtained 

by judgment-debtor — Debt — Civil Procedure 

Code (1877), (1882), ss. 266 9 273* A decree for 
money obtained by a judgment-debtor is not a debt i 
which by virtue of s. 260 of the Code of Civil Proee- j 
. dure, c an be attached and sold . W here ■. a decree -. • j 
holder desires to render a decree obtained by his 
judgment-debtor available for the satisfaction of his 
•own decree, the procedure laid down by s. 273 of 
the Code of Civil Procedure must be followed. 
Tikuvengada Chari v. Vythilinga Pillai j 

I. L. B. 6 Mad. 418 ■ 


40. Money-decree — Civil Proce- 

dure Code, 1877, s. 273. Held, that Act X of 1877, 
does not contemplate the sale of a decree for money 
as the result of its attachment in the execution of 
a decree, and the attachment of a decree for money 
in the mode ordained in s. 273 cannot lead to its sale. 
Held, also, that the last clause but one of s. 273 
applies to other than money-decrees. Where two 

j decrees for money, although they were not passed 
| by the same Court, were being executed by 
i the same Court : — Held, that the provisions of the 
first clause of s. 273 of Act X of 1877 were applica- 
ble on principle. Sultan Klara?. Guljaei Lal 

I. L. B. 2 Alb 290 

41. * ; Saleable property" 

— Civil Procedure Code (Act XIV of 1882), ss. 266 
and 278 — Adjustment of decree after attachment. 
The particular procedure prescribed by s. 273 of 
the Civil Procedure Code (Act XIV of 1882) is clearly 
confined to money-decrees, and therefore s.ucii' 
decrees cannot be sold after being attached; all 
other decrees are both attachable and saleable as 
4 4 saleable property 5 ’ under s, 266 of the Code. 
A decree being attached as directed by s. 273 of 
the Civil Procedure Code, its adjustment subsequent 
to such attachment cannot be recognized by the 
Court. Gopal Nanashet v. Johaeimal, Dad a 
Balshet V. JOHAIUMAL . I. li. B, 16 Bom. 522 

42. r — r — Bale of ''decree; for' 

money — Suit' in for, mi pa u pt ns— Court- ft es recover* 
able by Government— Civil Procedure Cods. (Jrt XIV 
of 1882), ss. 273, 28 J, 411 — -Execution of decree. 
Mode of. Where a plaintiff suing in forma 'pauperis 
obtained a decree for money, and the Collector, in 
pursuance of an order made in his favour at the 
time when such decree was passed, attached it 
under s. 273 of the Code of Civil Procedure, and 
subsequently sold the same under s. 284 ; Held, upon 
the application, of the decree-holder for execution 
of his decree, that the provisions of s. 273 did not 
contemplate the sale of a decree for money, but they." 
showed in what manner the attachment of decrees 
should be made available on behalf of the attaching 
person. Sultan Koer v. (hilzuri Lal, !. L. It 2 All . 
290, and Timvengada Chari, v. Vythilinga Pillai, 
I. L. It 6 Mad. 418, followed. Se ruble ; The pro- 
visions of s. 411 of the Code of Civil Procedure do 
not justify the Court in selling a decree upon the 
application of the Collector, inasmuch as that sec- 
tion pro Andes that persons who have been successful 
as paupers shall, so far as the subject-matter of 
their success is concerned, be liable to satisfy out of 
what they recover the amount of the fees which 
have been for a time pending the decision of their 
suit, remitted to .theme ;: joTiNBRd'- : Nath " : €how-;-' : 

DHURY V. DWARKA NATH DeY 

I. li, B. 20 Calc. Ill 

43 # — Decree for possession of land 

—Immoveable property. A decree for possession 
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of land is of the nature of immoveable property, and 
a Judge has no jurisdiction to interfere with the 
order of a lower Court setting aside the sale of such 
a decree. Mobkoonxssa v. Dewan Ali 

4 W. K. Mis. 22 

44, Decree for redemption — Mode 

of attachment — Civil Procedure Code , ss. 273, 274, 
316 — Sale of a decree for redemption. S. 273 of 
the Civil Procedure Code {Act X of 1S77) having 
expressly provided a mode for the attachment of 
decrees, the procedure laid down in s. 274 relating to 
immoveable property has no applica + ion to the 
attachment of a decree for redemption. Naigar 
Timapa v. Biiaskar Parma yai 

I. Is. R. 10 Bom. 444 

45. Attachment of decree of 

Revenue Court in execution of a Civil 
Court decree — Civil Procedure Code, 1882, ss. 
266, 268 , 273. Held, that though a decree of a 
Court of Revenue is not liable to attachment and 
sale in execution of a decree of a Civil Court under 
s. 273 of the Civil Procedure Code, such decree 
stands in the position of an ordinary debt, and may 
be dealt with under s. 26S of the Code. Onlcar 
Singh v. Bhup Singh, I. L. JR. 16 All. 496, and 
Gholam Mahomed v. Indra Chand Jahuri , 7 B. L. E. 
318, referred to. TaJciya Begam v. Siraj-ud-daula , 
Weekly Notes, All. {1885) 123, and Sultan Kuar 
v. Guizari Lai, I. L. E. 2 All. 290, distinguished. 
Aulia Bibi v. Abu Jaear I. L. R. 21 All. 405 

48. Money-decree — Civil Procedure 

Code ( Act XI V of 1882), s. 273 — Decree for dissolution 
of partnership — Money decree — Execution of money- 
decree-— Attachment of decree for dissolution of part- 
nership. Certain creditors of a partnership ob- 
tained a money-decree against the firm. In exe- 
cution of their decree they sought to attach and sell 
a decree for the dissolution of the firm and for the 
taking of the accounts of the partners and for the 
incidental reliefs requisite in such decrees, including 
the appointment of a receiver and a direction to pay 
the debts of the firm. Held, that the decree for 
dissolution could so far be regarded as a money- 
decree, and could therefore be attached, but not 
sold. The proper remedy in such cases is by pro- 
ceedings under s. 273 of the Civil Procedure Code. 
Sidling appa bin Irappa v. Shankarappa bin 
Karibasappa (1903) . I. Ii.R. 27 Bom. 556 

47. Civil Procedure 

Code , s. 23. A decree upon a mortgage is not a 
money-decree within the provisions of s. 273, Civil 
Procedure Code. E.E. Macnaghten v. Surja Prasad 
Missra , 4 G. W. N. xxxv, followed. Baij Nath 
Lohea v. Binoyendra Nath Palit (1901) 

6 C. W. 3ST. 5 

48. — — — • Execution of 

decree — Attachment — Decree for money — Decree 
for sale of mortgaged property . A decree for 


ATTACHMENT— contd. 

1. SUBJECTS OF ATTACHMENT— contd. 

(e) Decrees— concld. 

the sale of immoveable property under s. 88 
of the Transfer of Property Act is not a 
decree for the payment of money or a decree 
for money, and is therefore liable to attachment and 
sale under the penultimate clause of s. 273 of the 
Code of Civil Procedure. TaJciya Beqam v. Siraj- 
ud-daula. Weekly Notes ( 1885 ) 12(3, overruled. 

Abdullah v. Doctor Oosman , I. L . E. 28 Mad. 244 , 
dissented from. Sultan Kuar v. Guizari Lai, I. L. 
E. 2 All. 290, Earn Charan Bhagat v. Sheobarat Eai, 
I. L. E. 16 All. 418, Barhma Din v. Baji Lai, I. 
L. E. 26 All. 91, Shiam Sundar v. Mahammad 
Ihtisham Ah, I. L. E. 27 All. 501, Jogul Kishore v. 
Cheda Lai, Weekly Notes ,{1893) 184, Gopal Nana 
Shet v. Johari Mai valad Jitaji, I. L. E. 16 Bom. 
522, MacNaghten v. Surja Prasad Misra, 4 C. W. 
N. xxxv, and Baij Nath v. Binoyendra Nath, 6 C. 
W. N. 5, referred to. Delhi and London Bank 
v. Partab Singh (1906) . I. L. R. 28 All. 771 

49, Existence of decree 

at time of attachment necessary to make it valid . 
An attachment in execution, whether made 
by the Court which passed the decree or by 
the Court to which such decree had been trans- 
ferred for execution, is null and void, if at the 
time of attachment the decree had been set 
aside and was non-existent ; and a renewed 
decree, in the same terms as the original decree, 
passed subsequently will not validate it. Chet- 
TIATTIL MUHAMOD V. KUNHI KORU (1905) 

I. L. R. 29 Mad. 175 ; . 

50. Civil Procedure 

Code ( Act XIV of 1882), s. 316 — Attachment of 
decree aftersale but before confirmation— Eight of 
attaching creditor to have sale confirmed. When 
a person who had obtained a decree purchased 
immoveable property at an auction-sale held 
in execution of the same, but before the 
sale was confirmed and satisfaction of the 
decreee entered in the record, the decree -was 
attached by a judgment-creditor of the decree- 
holder. Held, that the effect of the attachment was 
to place the attaching creditor in the position of 
the decree-holder so as to entitle him to have 
the sale confirmed under s. 316, Civil Procedure 
Code and to take out a certificate of sale. Boharia 
Rudrani Koer v. Ram Pertab Mull (1906) 

11 C. W. NT. 158 


(/) Equity op Redemption. 

5L — Civil Procedure 

Code, 1882 , ss. 266 and 274 — Transfer of Property Act 
{IV of 1882), s. 60 — Immoveable property. The 
equity of redemption of the mortgagor is in moveable 
property, and is, as such, liable to be attached and 
sold in execution of a decree under s. 266 of the 
Civil Procedure Code (Act XIV of 1882). Its attach- 
ment can be effected under s. 274 of the Code by an. 
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I SUBJECTS OF A TTACHMENT — contd. 

(/) Equity of Redemption— -corcZ<£ 

order prohibiting the judgment-debtor from deal- 
ing with it in any way and all persons from receiv- 
ing it, such order being proclaimed and notified 
as therein directed. Parashram Harlal v. 
Govind Ganesh Porgaumkar 

I. Xi. R. 21 Bom. 228 


{g) Expectancy. 

52. — Quaere : Whether a 

mere expectancy is liable to attachment and sale 
in execution of decree. Dooli Chand v. Brij 
Bhttkan Lal Awasti . . 6 C. L. E. 528 

10' C. Is. R. 81 

53. • - — Sum to be paid in future— 

Civil Procedure Code, 1859, s. 205. A sum receiv- 
able by way of assignment is not liable to be attach- 
ed and sold in execution of decree. Sham Chux- 
der Baboo v. Teeluck Chunder Baboo 

2 Hay 142 

54. Claim under pending award 

— Properly , definition of. Under s. 205 of the 
Civil Procedure Code , sums to be attached must 
not be inchoate, but existing and definite ; and 
although liquidated demands in their nature definite 
and certain, though sub Hie and unproved may be 
seized, a mere expectancy or a mere right of suit 
cannot be attached ; the attachment must operate 
at the time of attachment, and not be anticipatory, 
so as to fasten on some future state of property in 
which the suit may result. A claim which may 
accrue under a pending award. cannot be sold in 
execution. Tuffajal Hossein Khan v. Raoho- 
nath Prasad 

7 B. Is. R. 188 : 14 Moo. I. A. 40 

See Bhaichand bin Khemchand v. Fulohand 
Harichand . . 8 Bom. A. C. 150 

55. — — Attachment of future estate 

— Execution of decree — Civil Procedure Code, s. 266 
— Qomtr uct ion, accjording to Mahomedan law, of 
grant of each estate. Previously to a mortgage, a 
•fractional interest in certain property (which in- 
terest was purchased by the plaintiff, the mortgagee 
at a judicial sale) had been the subject of settle- 
ment by a Mahomedan on his wife, under the con- 
dition that, if he should have no child by her, his 
two sons bv another wife should each have an estate 
therein. He died without other children. Held, 
that the two sons had taken definite interests cap- 
able of being attached within a. 226 of the Civil 
Procedure Code, not being mere expectancies. 
Umes Chunder Sircar v. Zahtjtr Fatima 

I. Ii. R. 18 Calc. 164 
Ii. R. 17 I. A. 201 

56. - ■ Expectancy of succession 

By survivorship — Civil Procedure Code ( Act 
XI V of 1882), s. 266 [k] — Spes mccessionis. One 
■8 devised a house, which was his self-acquired pro- 


ATTACHMENT ■ — contd. 

I. SUBJECTS OF ATTACHMENT — contd. 

(g) Expectancy — conoid. 

perty, to his widow (the defendant), and died leav- 
ing a son, V. The will did not give expressly the 
widow power to dispose of it. The plaintiff, in 
execution of a decree against V, sought to attach IPs- 
interest in the house. The lower Court held that, 
as the interest taken by the defendant in the house 
under her husband’s will was only a widow’s estate, 
V, as her husband’s son, had an interest in the 
house which might be attached by the plaintiffs. 
Held (reversing the decree), that V had no interest 
in the house. He had. only a apes successionis — 
an. expectancy of succession by survivorship, and 
such a hope or expectan cy is not attachable under 
s. 266 (k) of the Civil. Procedure Code (Act XIV 
of 1882). The entire estate was vested by the 
testator in the defendant. No doubt, her estate 
was a widow’s estate. Her estate in it . closely 
resembled that of a married woman in England, 
to whom property is given with a restraint against 
alienation. That being so, she was unable to dis- 
pose of it, but still she was its full owner. The whole 
property passed to her from the testator. Nothing 
was left in him. But until she died, it could, noth© 
known who would inherit the house. Anndji 
Dattatraya v. Chandmbai, I. L. JL 17 Bom . 508, 
distinguished. Anandibai v. Rajaram Chxnta- 
man Pethe . . . I. 3j. R. 22 Bom. 984 

57. Future rents and profits of 

ghatwal — Decree attachment in execution of — 
Ghatwali estate— Attachment of future rents and 
profits — Prohibitory order — Receiver. Future rents 
and profits that may become due to a ghatwal can- 
not, as such, be attached in execution of a decree 
against him. Haridas Acharjia Ghowdhry v. Banda 
K ishore Acharjia Ghowdhry, I. L. It. 27 Calc. 88, 
followed. Udoy Kumari (Ihatwalin v. Hath 
Ram Siiaha (1901) 1. I*. R. 28 Calc. 483 


(h) Immoveable Property charged with main- 
tenance. 

58. — — - Immoveable property as 

signed for maintenance with proviso 
against alienation — Civil Procedure Code {Act 
XIV of 1882), s. 266 , d. (l)^Land. assigned . for 
maintemn ce of widow with proviso against alienation 
— Such land exempt from attachment. By a deed of 
assignment the usufruct of certain land was given 
to a Hindu widow for her maintenance, the deed 
expressly stipulating that the same was not to be 
in any way alienated. A judgment-creditor of the 
widow caused the land to be attached in execution 
of a money-decree. The widow contended that the 
land was protected from attachment under s. 200 of 
the Civil Procedure Code (Act XIV of 1882). Both 
the lower Courts disallowed the widow’s contention. 
On appeal to the High Court; Held, reversing the 
orders of the lower Courts, that, having regard to 
the proviso against alienation contained in the deed 
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(h) Immoveable Property charged with main- 
tenance — concld. 

of assignment, the usufructuary interest in the land 
assigned to the widow was one over which she had 
no power of disposal, and, consequently, could not 
be attached and sold in execution of a money-decree 
against her. Diwali v. Apazi Ganesh 

I. Ii. R. 10 Bom. 842 

59 . Property assigned to 

Hindu widow in lieu of maintenance— 
Civil Procedure Code , s. 26 6 , cl. 1. Edd , that an 
interest in the income of immoveable property as- 
signed by way of maintenance to a Hindu widow by 
the members of her family is not capable of being 
attached and sold in execution of a decree against 
the widow. Diwali v. Apaji Ganesh , I. L. R. 10 
Bom. 342 , referred to. Gulab Kuar v. Bansidhar 
I. B. R. 15 All. 371 


‘(i) Joint Family and Beversionary Interests. 

60. — Interest of member of 

joint family — Civil Procedure Code , 1859, s. 205. 
■Qucere : May not the creditor of a member of 
a joint Hindu family have, under Act VIII of 1859, 
s. 205, some remedy against the property to which 
his debtor may be entitled ? Kali Pudo Baner- 
jee v. Choitun Pandah . . 22 W. R. 214 

61. Reversionary interest— 

Execution of decree. BCD, a Hindu, died pos- 
sessed of property, leaving as his heiress his widow, 
R D. He also left four daughters, two of whom 
died in the lifetime of their mother, each leaving a 
son. R D died, leaving her surviving two daugh- 
ters, P D and J D, who succeeded to the estate of 
ROD. lldd , that J B , one of the sons of J D, 
had no such interest in the property as could be 
attached and sold in execution of a decree against 
him. Bhoobunmohhn Banerjea v. Thakoor- 
doss Biswas . . 2 Ind. Jur. N. S. 277 

15 W. R. F. B. 18 note 

62. Act, VI I I of 1859 , 

s. 205 — Property , Right of — Interest of Eindu heir 
expectant on death of widow. The interest of an heir 
according to the Hindu law, expectant on the death 
of a widow in possession, is not property and, there- 
fore, not liable to attachment and sale in execution 
of a decree under s. 205 of Act VIII of 1859. Bam 
Chandra T ante a Das v. Dharmo Narayan Chhc- 
kerbutty , 7 B. L. R. 841 : 15 W. R. F. B. 17 

Koraz Koonwar v. Komal Koonwar 

6 W. R, 34 

But see Gahr Hari Dutt v. Badha Gobind 
Shaha 7 B. D. R. 343 note : 12 W. R. 54 

03 -Interest of grandson in 

Mitakshara family — Sale in execution of decree 
— Civil Procedure Code , 1882, s. 266 — Interest of 
grandson in ancestral property . The interest of a 
grandson in the ancestral property of a joint Hindu 
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(i) Joint Family and Reversionary Interests 
— contd . 

family governed by the Mitak shara law can be at- 
tached and sold in execution of a. decree. Jqghl 
Kishore v. Shib Sahai . I. L. R. 5 All. 430 

64. — Interest of undivided mem* 

ber of joint (family — Death of judgment-debtor — 
Avoidance of right of survivorship by the attachment. 
In the Madras Presidency, where the interest of an 
undivided member in the joint property of a Hindu 
family has been attached in execution of a decree 
for the personal debt of such member, and the 
judgment-debtor dies pending attachment, a valid 
charge is constituted in favour of the judgment- 
creditor which will prevent the accrual to the other 
co-parceners of the right of survivorship. Bailer 
Krishna Batj v. Lakshmana Shanbbogee 

I. 3j. R. 4 Mad. 302 

65 . Right of son to succeed 

by survivorship — Civil Procedure Code , 1859 , 
205. The right of a son to succeed by survivorship 
to his father’s specific share of property cannot bo 
sold in execution of decree, such right being too 
remote. S. 205 of the Code of Civil Procedure, 
which specifies the kinds of property which are 
liable to attachment and sale in execution of decree, 
makes no mention of contingent interests. The 
property must belong at the time to the defendants. 
Gour Sheen Doss v. Bam Sheen Bbehet 

8 W. R. 253 

00 . - Son’s interest in ancestral 

estate — Reversionary rights — Death of son between 
attachment and sale. The rights of a Hindu son 
during his father’s lifetime in ancestral property, 
viz., a right of joint enjoyment thereof under the 
father’s management, and a right of partition under 
certain circumstances, together with the right of 
succeeding the father in the management after his 
death, may be vested rights, and are undoubtedly 
rights of an incipient proprietary character, but 
they do not constitute a transferable or inheritable 
property, and they cannot survive the person in 
whom they are vested. Goor Pershad v. Sheo- 
deen . . . . 4 N. W. 137 

07 . Property liable 

to attachment and sale — Grant to Hindu widow 
for maintenance for life — Reversionary right of grantor 
— Act VIII of 1859, s. 205 — Civil Procedure Code, 
s. 266 (Jc). One N, the sole owner of a certain vil- 
lage, had a son J, and J had two wives. By his 
first wife he had a son U. J’s second wife was G, by 
whom he had a son, whose widow was K, the defend- 
ant in the suit. J died, leaving U his son. G his 
widow, and K his son’s widow, and on his death 
U inherited the village. Prior to the year 1874 V 
had made a gift to G of 105 bighas situate in the 
village. In 1874 the rights and interests of U in the 
village were sold by auction and purchased by T, the 
ancestor of the plaintij^s. G 9 by a deed of gift, 
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(!) Joist Family and Reversionary Interests 
— concld. 

■# ' 

conveyed the 105 bigkas to K, and ultimately died 
on 20th January 1883, Plaintiffs then sued to set 
aside the gift and for possession of the land. The 
learned Judge found that the land was given to G 
in lieu of her maintenance, which she was to hold rent 
free for her life, and that she had been in possession 
thereof for twenty years. ^Further, that U had 
the right to resume the land and assess it to rent on 
the death of G, and that all the rights and interests 
of 1 / in the land were attached and sold in 1S74. 
On second appeal it was contended that the interest 
of U in the land at the time of the sale of the village 
by auction was in the nature of a mere expectancy, 
and therefore could not be sold and was not sold. 
Hdd, that U gave to G the usufruct of the land for 
her life in lieu of her maintenance ; that after the , 
gift the interest of U in the land was of the same j 
character and carried, with it the same consequences 
as the reversion which the lessor would have for land 
leased for life or years, and analogous to the right 
which a mortgagor who had granted a usufructuary 
mortgage would have ; that' U had a vested right 
in, the land which was capable of being sold, and 
that right, passed to the auction-purchaser at the 
sale of 1.874, Komj Koonwar v. Komul Koonwar , 

6* IF. It 34, Earn Gimnder Tania Doss v. Dhurmo 
N drain GhuMatly, 7 B. L. R. 341 : 15 W. It 
F. B. 17, and Ttiffuzzoal Hussain Khan v. EagJm - 
noth Pershad, 7 B. Lu E. 186: 14 Moo . L A., 
40, distinguished. Kachwain v. Saruf Oh and 
I. Ii. R. 10 All. 482 

68. — — — — ' ■ Vested remainder 

■—•Civil Procedure. Code , 1882, s. 266 — Attachable 

crest. The plaintiff sued to have it. declared 
that ft certain "ho use, was liable to be attached and 
sold in eseeutiom of a decree' obtained by him against 
the defendant’s son. The defendant, who was 80 
years of age, claimed the house as her absolute pro- 
alleging 'that her sou by a deed .had -given it to 
a provision for her maintenance. The deed 
that: she had; .'been': made- the owner of the 
that the donor had no right to it, and that 
belonged to her. Hdd, that the plaintiff 
led to the declaration prayed for. The 
surrounding circumstances showed that the house 
revertible to the donor on the defendant’s death. 
He had what in English law would be termed a 
vested remainder on her death, and he had, there- 
fore, a saleable interest during her life. He had 
an interest which could be attached and sold under 
s. 2(H) of the Civil Procedure Code (Act XIV of 1882). 
AHNA 2 K Battatraya v. Chandeabai 

I. L. R. 17 Bom. 503 

69. — The effect of s. 30 of the Insolvent Debtors 
Act and the analogous provision contained in s. 266 
of the Code of Civil Procedure considered. Nunna 
Brahmayya Setti v, Chaldararoyina Venkita- 

I. !i. R. 26 Mad, 214 


(?) Letters in Post Office. 

70. — — Civil Procedure. Cede , 

1882, s . 272 — Post Office Act {XI V of 1866), s . 5 — 
Letters held in trust for judgment-debtor. An attach- 
ment was placed under Ci vil Procedure Code, s. 272, 
on letters in the post office addressed to certain 
judgment-debtors. The day before the attachment 
the senders of the letters had applied to have 
the letters returned to them. Held, that the post 
master held the letters in trust for, or or on behalf 
of, the judgment-debtors, and they were accordingly 
liable to attachment on the application of the 
decree-holder. Narasimhulu v. Await a 

I. L. R. 13 Mad. 242 


(£) Maintenance as. 

71. — Right of future mainte- 

nance— 67tv7 Procedure Code , 1850 , 205. A pros- 
pective right of maintenance cannot be attached 
and a contingency of this kind is not included in 
Act VIII of 1859, s. 205, as something capable of 
attachment. Monessttr Doss i\ Ktshkx Protab 
Shaiiee . . . . 23W.E. 427 

72. - Act. VI II of 185% 

as. 205,243— Attachment of future maintenance, or 

4 Baboodna''— Procedure. Where a judgment 
debtor was possessed of a decree entitling him to 
maintenance from a third party: Held , that Ids 
judgment-creditor could attach the amount before 
it accrued due, by prohibitory order forbidding such 
third party to pay the judgment-debtor, and direct- 
ing him to pay to such person only as the Court 
might direct, or an arrangement might be mndo for 
the collection or administration, if necessary, of the 
amount of maintenance, Man is war Das n. Bm 
Partab Sahtj . 6 B.L. R. 640: 15 W. R. 188 

73. Eight to appeal. 'A 

decree-holder cannot attach his ■ j udgment-d ebtor’s 
right to appeal, or his right to future maintenance, 
nor can the Court prescribe to the decree-holder. 
what course he is to take for the realization of his 
claim, or what - property he is to attach. Bruno 
Protab Sahu v. Deo Xarain Roy 

3 W. R. Mis. 16 

Kasheshueee Debia v. Greksh Ch under 
Lahooree ... 8 W, R. Mis. 84 

Duloox Koonwar v. S ungum Singh 

7 W. R. 311 

Chukowree Misser v. Numoodah Kooer 

24 W, R, 5' 

74 . Money allowance for main- 

tenance. A was . liable to pay : JB, a widow, ;: a' monthly 
allowance for maintenance.' B obtained a decree 
against A as heir of her husband for a debt of* her 
husband. Held, without deciding as to whether a 
money allowance for maintenance can be attached 
in execution of a decree, that under the circum- 
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I. SUBJECTS OF ATTACHMENT — contd. ■ 

(&) Maintenance —conoid. 

stances of this case he was not entitled to attach 
maintenance nnder the decree. Komaree Dabee 
v. Greesh Chunder Lahoory 

Marsh. 200 : 1 Hay 583 

But arrears of maintenance are capable of being 
attached as a debt due to a widow in execution of the 
decree against her. Hoymobutty Debia Chow- 
d hr ain v. Koroona Mo yee Debia Chowdhrain 

8 W. B. 41 

75. Money allowance charged 

on land. A Hindu widow’s right to maintenance 
out of lands which belonged to her husband and 
have devolved on her son is a purely personal right 
which cannot be sold in execution of a decree or 
otherwise transferred. Bhoyrub Chtjnder Ghose 
v. Nubo Chtjnder Gooho . 5 W. B. Ill 

76. Bight to monthly allowance 

in lien of share of land — Civil Procedure Code 
(Act XIV of 1882), s. 266 , proviso , cl. (1) — Attach- 
ment of monthly allowance. A heritable right to 
receive a certain monthly allowance origin- 
ally assigned in lieu of a share of landed 
property is not a mere right to maintenance or 
anything else exempted by the proviso 
to s. 266 of the Civil Procedure Code, and 
is saleable in execution of a decree. Salamat 
Hossein v. Ltjckhi Bam I. L. B. 10 Calc. 521 

77. Attachment of main- 

tenance allowance — Civil Procedure Code ( Act XIV 
of 1882), s. 266— Meaning of word 44 debt". The 
word 44 debt ” in s. 266 of the Civil Procedure Code 
means an actually existing debt, that is, a perfected 
and absolute debt, not merely a sum of money which 
may or may not become payable at some future 
time or the payment of which depends upon con- 
tingencies which may or may not happen. When, 
therefore, A is bound to pay to B a monthly mainte- 
nance allowance during the lifetime of the latter, 
there cannot be a valid attachment of any portion 
of the allowance by a prohibitory order issued to 
A of a date anterior to the time when the same falls 
due to B. Haridas Acharjia Chowdhry v. 
Baroda Ejshore Acharjia Chowdhry* 

I. X.. B. 27 Gale. 38 


(l) Mesne Profits. 


78 .—Civil Procedure Code ( Act XIV of 1882), 
ss. 23o, 273, 683 — Execution - — Decree fir money — 
Attachment of a right to recover mesne profits by 
way of restitution. A judgment-debtor was com- 
pelled by a decree obtained against him to deliver 
up possession of certain land. On appeal, the 
High Court reversed the decree under which he 
had been dispossessed, and declared him to be en- 
titled to recover possession, with mesne profits. The 
holder of another decree against the same judg- 
ment-debtor attached, in execution of his decree, 


ATTACHMENT — contd. 
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(1) Mesne Profits — concld . 


the judgment- debtor’s right to recover the mesne 
profits. The decree-holder then applied under s. 
273 of the Code of Civil Procedure to recover the 
mesne profits by way of execution. Held, that 
he was not entitled to do so. The right of the 
judgment-debtor to recover the mesne profits by 
way of restitution was not a decree for money 
within the meaning of s. 273 of the Code of Civil 
Procedure. Such a right might be enforced by 
suit or by summary process in execution under s. 
583 of the Code of Civil Procedure, but was not a 
decree within the meaning of s. 273. S. 273 applies 
only to cases in which the right attached is one 
expressly settled by the decree. Semite : That if 
a summary order under s. 583 awarding mesne 
profits had been made prior to the decree- holder’s 
attachment, it might have amounted to a decree- 
within the meaning of s. 273. Vasudeva Bavi 
Varman v. Narayan Pattar (1910) 

I. L. B. 24 Mad. 341 


(m) Offering to Hindu Deity. 


79 . — Civil Procedure Code (Act XIV cf 1882), 
s. 266 — “ Saleable property ” — Right to receive 
offerings to an idol — ‘ 4 Disposing power ” over such 
offerings — Decree, execution of. Offerings which 
may in future be made to a Hindu idol cannot be 
attached in execution of a decree against the idol, 
the right to receive such offerings not being 4 4 sale- 
able property ” within the meaning of s. 266 of the 
Civil Procedure Code. Shoilojanund Ojha v. 
Peary Charan Dey (1902) 

I. Ii. B. 29 Calc. 470 


s.c. Isvar Boidyanath Jeo v. Peary Churn 

Dey 6C. W.N. 728 


(») Partnership Property. 


80. Share in partnership as- 

sets— Ac* VIII of 1859, s. 205, and ss. 233, 234. 
A decree-holder, who was also a partner of the 
judgment-debtor, sought to attach, in execution of 
his decree, the share of the judgment-debtor in the 
assets of the partnership business, the business then 
being in the hands of the Beceiver of the Court 
under a decree for dissolution and winding up. 
Held, that such share of the judgment-debtor was 
not 44 property ” within the meaning of s. 205 of 
Act VIII of 1859, and, therefore, not liable to at- 
tachment in execution. Abbott v. Abbott and 
Crump . . . . 5B.L.E. 382 


81. Property of partnership. 

Attachment limited to share of partner — Act VIII 
of 1859, ss. 233,234. A decree-holder in execution 
attached and seized certain property which belonged 
to the judgment-debtor in partnership with another 
person, who alone, at the time of attachment, 
was in actual possession. Held , that such property 
was the subject of attachment in execution of the- 



(o) PERISHABLE! ARTICLES. 

S 5 t , — —--—- Articles of perishable na- 
ture. Articles jf such a perishable nature that they 
.cannot be kept for fitfeen days and sold, according 
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ATTACHMENT— contd. 

1. SUBJECTS OF ATTACHMENT — contd. 

(n) Partnership Property — condd. 

decree against the one partner, but such attach- 
ment must be limited to his share, and the attach- 
ment should be by prohibitory order, not by actual 
manual seizure. Thama Sing v. Kalidas Roy 

5 B. Ii. R. 386 


■ Attachment limited 


to share c/ partner. Property belonging to a part- 
nership cannot be seized in execution of a decree 
against one partner only. Accordingly, where a 
suit was brought against one partner only and the 
decree made him alone liable : Held, that only his 
property could be attached in execution of that 
decree. Kalimbhai v. Conservator of .Forests 
I. L. R. 4 Bom. 222 

Sit aram v, Atmaram: Bazi 

I. Ii. R. 4 Bom. 227 note 

Haribhai v. Ardesir Ukadji 

1, Ii. R. 4 Bom. 229 note 

88, • Unascertained interest in 

a partnership — 'Right of suit — Civil Procedure 
Code , s. 266. In a suit by the purchaser at an exe- 
cution-sale of the interest of the judgment- debtor in 
a partnership of which the undivided father (de- 
ceased) of the judgment-debtor had been a member 
against the other partners praying that an account 
be taken and that the share of the judgment-debtor 
be paid to him, it was contended that the share in 
the partnership was not liable to be attached and 
sold in execution : Hdd, that a share in a partner- 
ship could be the subject of attachment under s. 
026 of the Civil Procedure Code; that the execution- 
sale was not bad in law ; and that the present suit 
was accordingly maintainable. Dioarilca Mohun 
Das v. Luckhimoni Dasi , I. L. R. 14 Calc. , 384, 
dissented from. Paevatheesam v. Rapanna. 

I. L. R. 13 Mad. 447 

84. 1 Share of partner in 

partnership huamess— Civil Procedure Code {Act 
XiV of 1882), 6*. 266 — Saleable property. The 
share of a partner in a partnership business is 
“ saleable property” within the meaning of those 
words in s. 266 of the Code of Civil Procedure, and 
can therefore be attached, and sold by an execution- 
creditor in execution of a decree against that part- 
ner. Dwarika Mohun Das v. Luckhimoni Dasi , 
1. L. 1L 14 Calc. 384 , Tuffnzzul Hussein Khan v, 
Raghu Hath Panhart, IB, L. R. 186 : 14 Moo. 2, A. 
40, Dcmdyal Lai v. Jugdeep Narain Singh, 1. L. R. 
3 Calc. 198: L. R. 41. A. 247 , and Parvatheesam 
v. Bapanna, I. L. R, 13 Mad. 447, referred to. 
Jag at Chun dee. Roy v. Jswar Chunder Roy 
I. 1 m . R. 20 Calc, 693 


ATTACHMENT — contd. 

1. SUBJECTS OB ATTACHMENT — contd. 

(o) Perishable Articles— condd. 

to the Civil Procedure Code, ought not to be taken in 
execution. Sadashiv Morsehvar v. Hanso bin 
Shea van ... 5 Bom. A, C, 156 


{p) Property and Interest in Property of 
various kinds. 

86. - ■— — Service tenure — Interest in pro- 

perly — Civil Procedure Code, 1859, s. 205 . W here a 
tenant had an hereditary interest in property, pay- 
ing a small quit-rent foi it, and holding it subject 
only to the duty to the zamindar of furnishing a 
few men in aid of the regular police : — Hdd, that 
the interest was a beneficial one, which could 
be attached and sold by the tenant’s creditor. 
Ramessur Nath Singh v. Golameb Sahoo 

24 W. R. 309 

87. Ship-owner, interest of, in 

mortgaged ship — Sale under prior mortgage . 

A ship-owner having mortgaged his ship has still an 
interest in her seizable in attachment" under the 
Civil Procedure Code. An attachment on a .vessel 
in respect of the mortgagor’s • right and interest 
does not affect the validity of a sale under a prior 
mortgage. Aitkin v. Ahmed Mahomed 

1 Ind. Jm\ 3ST, S. 241 

88. Profits of property*. When 

a party attaches property, he also attaches the 
profits thereof. Ram Cogmar Ghose v. G grind 
Ckunder Sandyal . . 12 W. R. 391 

Ram Co omar ' Ghose v. Gobind Nath Sandyal 

9 W. R. 450 

89. Profits already realized. 

But if, when attaching the property, he allows the 
original owner to remain in possession and enjoy the 
profits, those profits cease, from the moment they 
find their way into the pockets of the owner, to be 
specifically liable for the judgment-debt under the 
attachment. Ram Coomar Ghose v. Gobind 
Chunder Sandyal . . .12 W, R. 391 

90. — - — Attachment of property of 

tenant for rent. A landlord may have a right to 
receive a share of the produce as rent; and if the 
share is not made over, to compel it to be done or ■■to'" 
recover damages ; but the property in the crops is -: 
in the raiyat until, transferred by some act of his 
own. It is illegal for the landlord to attach every- 
thing in the .possession of the raiyat which he con- 
siders may be liable to satisfy the rent : all that 
he can do by way of attachment is to treat the rent 
as a debt due from the raiyat to the landlord and 
to attach it as such. Pbittfn Koormbe v. Edil 
Singh 18 W. B. 464 

91. — - — — Boots and window-shut* 
tens — Execution of decree — Attachable property— 
Doors and windows — Immoveable property. The 
doors and window-shutters of a pueea buliding can- 
not be separately attached in execution of decree. 
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ATTACHMENT -contd. 

1. SUBJECTS OF ATTACHMENT — contd. 

(p) Property and Interest in Property op 

VARIOUS KINDS — Contd. 

forming as they do part of an immoveable property 
and having no separate existence. Peru Bepari 
v. Ronuo Maiparash . I. Hi. B. 11 Calc, 104 

92. — Property which. is the sub- 

ject of a suit — Interest in property contingent on 
suit. The fact of a judgment-debtor’s property 
being the subject of an existing suit is no hindrance 
to its being attached in execution, but it is in the 
discretion of the Court to order its sale at the fittest 
and most proper time. Ram Chunder v. JSfuND 
Ball Bose . . . . 19 W. B. 132 

93. Actionable claim— Transfer of 

Property Act {IV of 1882), s. 6, cl. (d) — Transferable 
•claim — Civil Procedure Code, s. 266 — Execution of 
decree. Under the Transfer of Property Act, pro- 
perty includes an actionable claim. There was 
•sold in execution of a decree the judgment-debtor’s 
right to get by division a quantity of land which 
had been reserved by him for his own use in a deed 
of gift, but which, at the time of the execution-sale, 
was in the possession of the donee of the estate, the 
land never having been appropriated by measure- 
ment as provided in the deed. In a suit brought by 
the auction-purchaser (decree- holder) for the area 
of the land reserved by measurement and division : 
Held, that the claim of the judgment-debtor to 
the land was a transferable claim, and therefore 
capable of being attached and sold in execution 
under s. 266 of the Civil Procedure Code. Rudra 
Perkash Misses v. Krishna Mohun Ghatuck 

I. L. B. 14 Calc. 241 

94. Property in zenana. There 

is nothing in Act VIII of 1859 which exempts from 
attachment property to be found in the zenana of 
a judgment-debtor. Doorga Churn Mitter v. 
Huree Mohun Gooho . 17 W. B. 86 

95. -- Property necessary for 

livelihood — Civil Procedure Code ( Act XIV of 
2882), s> 266 — Property exempted from attachment — 
Execution % of decree — Rules of High Court. Before 
property of a judgment-debtor can be be exempted 
from execution as falling under the head of the 
property described in s. 266 of the Code of Civil 
Procedure, it is necessary that the Court should first 
express its opinion that such property is necessary 
to enable the execution-debtor to earn his livelihood, 
and the Court which must decide this point is the 
Court which issues the execution. S. 14 (a), Part 
II, Chapter V, of the General Rules and Circular 
Orders of the High Court commented on. Bakhir 
Mohammed v. Doorga Churn Siiaha 

I. L. B. 10 Calc. 39 : 13 C. L. B. 200 

96. Property in hands of the 

Beeeiver — Order on Receiver to sell — Attachment 
in mofussil — Execution of decree. Hy a decree of 
the High Court obtained by D M in November 1871 
in a suit on a mortgage brought by him against B C 
-and P C. it was ordered that the suit should be dis- 


ATTACHMENT — contd. 

1. SUBJECTS OF ATTACHMENT— contd. 

{ V ) Property and Interest in Property of 

VARIOUS KINDS — Contd. 

missed against PC; that the amount found due 
on the mortagage should be paid to D M hy B G ; 
that the mortgaged property, some of which was in 
Calcutta and some in the mofussil, should be sold in 
default of payment, and any deficiency should he 
made good by B C. The property in Calcutta was 
sold under the decree and did not realize sufficient 
to satisfy the decree. D M thereupon, in August 
1873, obtained an order for the transfer of the decree 
to the mofussil Court for execution. After the 
transfer B C died, in December 1874, leaving a 
widow and an adopted son his representatives, 
against whom the suit was revived. The decree, 
however, was returned to the High Court unex- 
ecuted. In a suit for partition of the estate of 
R C, deceased, brought by P C against B C in the 
High Court, a decree was made in February 1871 for 
an injunction to restrain B C from intermeddling 
with the estate or the accumulations, and for the 
appointment of the Receiver of the Court as Re- 
ceiver, to whom all parties were to give up quiet pos- 
session. B C was in that suit declared entitled to a 
moiety of the properly in suit. Held, on application 
by D M to the High Court for an order that the 
Receiver should sell the right, title, and inteiest of 
the widow and son of 15 C in the estate in his hands 
to satisfy the balance of his debt, that D M was 
entitled to an order that their interest should be 
attached in the hands of the Receiver, and that the 
Receiver should proceed to sell the same. Property 
in the hands of the Receiver of the High Court cannot 
be proceeded against by attachment in the mofussil. 
Hemchunder Chunder v. Prankristo Chunder 
I. Is. B. 1 Calc. 403 

97. — Government promissory 

notes in the Bank of Bengal— Civil Procedure 
Code, ss. 259 , 268, 272, construction of. By a decree 
of a mofussil Court the plaintiff had been declared 
to be entitled to certain Government promissory 
notes which were then in the custody of the Bank 
of Bengal on account of one K JD, regarding the 
title to whose estate the suit was brought. On 
an application to the High Court hy the plaintiff 
decree-holder for execution of the decree by attach- 
ment : Held, that s. 259 provides for the delivery of 
specific moveable property in the possession of the 
judgment-debtor, and was therefore inapplicable to 
a case where the property sought to be attached was 
not in the possession of the judgment-debtor, but of 
the Bank. Held, also, that ss. 272 and 268 apply to 
the cases of moveable property belonging to the 
judgment-debtor in the possession of a third party 
and in that of a Court or public officer, respectively, 
and were not, therefore, applicable where the pro- 
perty sought to he attached had been declared to 
belong to the plaintiff. The only remedy open to 
a plaintiff to recover possession of moveable pro- 
perty decreed to belong to him, and not in the posses- 
sion or power of the defendants, is to proceeds by 
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(p) PROPERTY AND INTEREST PROPERTY OP 
VARIOUS KINDS — COTltd. 


(p) Property and Interest in Property op 

VARIOUS KINDS— COntd. 


suit against the person in whose possession or power 
it is. PUDMANUND SlNGH V. CHUNDI DAT Jha 

1 C. W. K. 170 

98. — ■ Malikana rights payable 

for ever — Civil Procedure Code — Act VIII of 1859 , 
s. 237 . A and B were entitled to receive annually 
and for ever a specified amount by. way of malikana 
rights from the Collector as compensation for their 
extinguished rights in lakhiraj lands. In execution 
of a decree, 0, on 13th September, purported to 
attach, under s. 237 of Act VIII of 1859, A' s share 
in such specified amount. Subsequent to this 
attachment, — namely, on 23rd September 1873,-—- 
A and B mortgaged their rights to the plaintiff. 
In a suit brought by him against A and B and G : — 
Held, that attachment under s. 237 was not appli- 
cable to a right to receive money for ever ; that 
such an attachment is only good so far as it relates 
to any specific amount which may be set forth in 
the request to the officer in. whose hands the moneys 
are, as being then payable or likely to become pay- 
able, and that the attachment, in question was there- 
fore invalid. Semhle .* The attaching creditor 
should have proceeded under s. 235 or s. 230. In 
either of such cases the defendant, the person to 
whom t he .money was payable, would be entitled to 
notice that he was not at liberty to alienate his rights. 
Nilkuxto Dry v. Hirnno Soonderee Bosses 

1. 1.. B. 8 Gale. 414 :1C.L. B. 412 


- Allowance payable through. 


post office — Attachment of money in hands of public 
officer— A nticipatory attachment — Ch il Procedure 
Code (Act XIV of 1882), s. 272 , Sch. 4, Form 1.42 . 
S. 272 of the Civil Procedure Code (Act XIV of 
3882) does not allow of an anticipatory attachment 
of money expected, to reach the hands of a public 
officer, but applies only to moneys actually in his 
hand. Tula ss ' Fatesing v. Balabhac Lakhmi- 
ciiand . . .1. I*. B. 22 Bom. 39 

IOD. — — Deposit by servant of rail- 

way company — Civil Procedure Code , s. 268 — 
Bights of attaching creditor. Where money depo- 
sited with a railway company by one of its servants 
as a guarantee for the due performance of his duties 
was attached by a judgment-creditor of such ser- 
vant under a. 208 of the Code of Civil Procedure 
field, that the creditor was not entitled to have his 
decree satisfied out of the deposit, but was entitled 
to a stop order under cl. (c) of s. 268, and also to 
payment of the interest, if any, due by the company 
on such deposit to the servant. Karuthan v. 
Subramanya . , I. L. B, 9 Mad. 203 

101. — — — — -Cheque for money due on 
contracts — Bight of nominal surety — Assignment 
of money due to assignor — Principal and Surety. 
The plaintiff was nominal surety, though really the 
principal in the case of two contracts entered into 
by one R with the Executive Engineer, Ahmednagar. 


On completion of the works, the Executive Engi- 
neer handed over to the plaintiff a cheque on the 
Government treasury for the amount due on the 
first contract. Before the cheque was presented by 
the plaintiff for payment, the defendant, who was 
the judgment-creditor of R, served the Executive 
Engineer with a notice attaching any money in his 
hands due by him to R . The Executive Engineer 
thereupon stopped payment of the cheque, the 
amount of which was eventually paid to the defend- 
ant. Held, that at the date of the attachment 
the cheque had become the property of the plaintiff, 
and that the defendant should refund the amount 
received by him. The second contract was sold 
to the plaintiff by 11 and the account in the 
Executive Engineer’s office relating to it was closed,, 
showing a sum of money to If s credit at the 
date of the defendant’s attachment. Held, that the 
plaintiff, being the only person really interested,, 
was entitled to this sum also ; for although the 
Executive Engineer would have been legally justi- 
fied in paying it to R , he was not bound, it being 
really the plaintiff’s property, to pay it to a third 
person such as the defendant, the judgment-creditor, 
who, if the sum was paid to him, must refund it to 
the plaintiff. Bhagvandas Kishordas v. Abdul 
Huseix . . . Ii. Xj. B. 3 Bom. 49 

102. Deposit of material for carry- 

ing out contract— Interests liable to attachment. 
Where a person deposited upon the works of another 
certain materials to be used' in carrying out a con- 
tract with such second person, and latter had re- 
cognized and accepted such deposit by the advance 
of the value thereof : — Held , that such materials 
had vested in the person with whom they were 
deposited as a purchaser, and were not liable to 
attachment under a decree against the depositor. 
Anonymous Case . . 2 NT. W. 337 

103. Money deposited in Court— 

Discretion of Court— Civil Procedure Code, 1877, 
s. 272. The Court has no discretion to 'refuse an 
application for attachment of property in Court . 
made under s. 272 of the Civil Procedure Code. 
Node Jehan Begum v. M a shitty Ehaxdm 

8 C. Ii. B. 7 

104. — . Standing crops— Civil Procedure 

Cede, s. 266— Immoveable property. Standing crops 
are, for the purposes of the Code of Civil Procedure,, 
immoveable property, and cannot, therefore, be 
attached under s. 266 of the Procedure Code. Mad- 
ayya v. Yenkata . I, Ii. B. II Mad. 198 


105. 

K 266 ■ — Immoveable property - 


■Civil Procedure Code , 
~Ct%eml\CMmesi ; Gon- : 


solidation Act (I of 1868) — Provincial Small Causa 
Courts Act {IX of 1887), sch. ii, cl. {6). Standing 
crops are immoveable property in the sense of the 
General Clauses Act (I of 1868), and of, cl. (6) of the 
second schedule of the Small Cause Courts Act (IX 
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of 1887), and of the Civil Procedure Code. They 
cannot therefore be attached under s. 266 
of the Code. Madayya v. Yenlcata, I. L. E. 11 
Mad. 193 , approved. Cheda Lal v. Mulchand. 
Mindai v. Kttndan Singh . I. L. R. 14 All. 30 

106, Lease — Saleable interest — Aliena- 

tion by operation of law — Condition restraining alien- 
ation — Civil Procedure Code ( Act XIV of 1882), s. 
266. A sued to recover possession of certain land 
which was leased in osathowla by his father to B. 
The lease expressly prohibited the lessee and his 
heir from making any assignment of the property 
either by sale or gift, but it did not contain any 
provision for forfeiture or for re-entry by reason 
of an assignment in violation of its terms, nor was 
there any provision restricting a sale in execution 
of a decree. The osathowla passed to B’s executor, 
and was sold in execution of a decree against B. 
Held, the sale passed a good title. B, and also his 
executor at the time of the sale, had an interest in 
the lease, which was “ saleable ” within the meaning 
of s. 266 of the Civil Procedure Code. Diwali v. 
Apaji Ganesh, I. L.E. 10 Bom. 242, distinguished. 
Golak Nath Roy Chowdhry v. Mathura Nath 
.Roy Chowdhry . . I. L. R. 20 Cale. 273 

107. Interest taken under will— 

Bequest to wife with obligation of maintaining and 
educating children — Interest taken under such be- 
quest — Decree against wife — Attachment of interest 
under will— Civil Procedure Code ( Act XIV of 1882), 
ss. 286, 274 , 276 — Assignment of interest while 
under attachment. B died in 1891, leaving a 
widow (defendant No. 1) and two sons, P and D 
(defendants Nos. 4 and 5). By his will he bequeath- 
ed the residue of his property to trustees (of 
whom his widow was one) in trust to pay the 
rents and income thereof to his widow for life, “ she 
thereout maintaining, educating, and bringing up 55 
his children in a mannei suitable to their degree in 
life. After his death the property, moveable and 
immoveable, was to be divided among his sons 
equally when D should attain the age of twenty- 
five. He attained majority in October 1895. At 
the date of suit, D was eighteen years old and P was 
twenty-five. It was contended that the widow 
was only a trustee of the rents for the benefit of her 
sons P and D. On the 13th June 1895, the plain tiffs 
obtained a decree for R3, 976- 10-10 against the widow 
and her son P. In execution of that decree, they 
attached, under an order dated 2nd July 1895, the 
immoveable properties which had belonged to the 
testator’s estate on the ground that both the widow 
and P had an interest in them. The attachment 
was issued under s. 274 of the Civil Procedure Code 
(Act XIV of 1882). The defendants contended that 
■the widow had no attachable interest at all in the 
«aid properties, she being under the will merely a 
trustee as abovementioned for her sons, and that, 


1. SUBJECTS OP ATTACHMENT — contd. 

( V ) Property and Interest in Property of 
various kinds — contd. 

if she had, it was an interest in moveable property, 
which should have been attached under s. 268 of 
the Code, that the attachment under s. 274 was 
ineffectual and inoperative. They further alleged 
that by an assignment dated the 20th February 
1896 she had assigned and surrendered her life- 
interest to her son D, and that such interest was, 
therefore, not available to satisfy the plaintiff’s 
decree against her. As to P’s interest, the defend- 
ants alleged that by a deed of settlement, dated 
the 9th February 1895, it was validly settled for the 
benefit of himself and his family, and that, therefore, 
he had no interest in him which could be attached 
under the order of the 2nd July 1895. Held , (£) 
that the widow had an attachable interest in the 
property, (ii) That her interest was an interest in 
immoveable property, and was validly attached 
under s. 274 of the Civil Procedure Code, (in) 
That her assignment of the 20th February 1896 
was invalid as against the plaintiffs under s. 276 
of the Civil Procedure Code. Natha Kerra v. 
Dhunbaiji . . . I. Ii. R. 23 Bom. 1 

108. Right of personal service— 

Civil Procedure Code , s. 266 — Vritti — Liability of a 
vritti to attachment and sale in execution of decree — 
Voluntary conveyances. The nature of an upadhik- 
pana vritti on the River Godavari at Nasik was 
stated to be as follows : 4 4 The vritti is an here- 
ditary priestly office by virtue of which certain reli- 
gious ceremonies are performed on the River Goda- 
vari on behalf of pilgrims who pay fees to the holders 
of such priestly offices for performance of such 
religious ceremonies at or about the time of their 
performance. By law and usage, a certain relation- 
ship grows up between certain pilgrims or worship- 
pers and a particular priest, and when such relation- 
ship exists, such pilgrims or worshippers are called 
yajmans, or clients of the priest, whose right to offer 
and perform the religious ceremonies in question for 
such yajmans becomes exclusive against rival priests 
so far that, under the Hindu law as apjdied and 
followed in this Presidency, if any such yajmans 
accept the religious services of another priest, they 
must compensate the priest, whose yajmans they 
are, by giving to him a reasonable fee. 5 ’ Held, that 
such a vritti is a 44 right of personal service ” within 
the meaning of cl. (/) of s. 266 of the Code of Civil 
Procedure (XIV of 1882), and, therefore, protected 
from attachment. Ganesh Ram chandra Date v. 
Shankar Ramchandra . I. Xi. R. 10 Bom. 395 

109. Civil Procedure Code , 

1882, s. 266 (/) — Jotishipana vritti — Liability to 
attachment in execution of a decree — Nature of vrittis 
under Hindu law. The jotishi vritti, being a right 
to receive certain emoluments as a reward for per- 
sonal services, is not liable to attachment under 
s. 266 (/) of the Code of Civil Procedure (Act XIV 
of 1882). Semble : Under the Hindu law, vrittis 



(p) Property and Interest in Property of 

VARIOUS KINDS — COUCld. 


are to be regarded as generally extra commercAum. 
Govind Lakshman Joski v. Ramkrishna Hari 

J oshi , . . . I, Ii. R. 12 Bom, 306 


no. 


Vritti or religions office— - 


Alienation of religious office-— Civil Procedure Code, 
1882 , s , 266. A vritti cannot be sold in execution 
of a decree. Such a compulsory alienation is not 
only opposed to the Hindu law and public policy, 
but is also against the provisions of s. 260 of the 
Code of Civil Procedure (Act XIV of 1882). But 
private alienations are not absolute!}? prohibited. 
No general role can be pleaded in such matters. 
(The rules of succession depend upon each particular 
foundation or office, and in respect of it, custom 
and practice must govern and prevail over the text 
law which prohibits both partition and alienation. 
It a jar am: v. Ga-nesh . ' 1. 1». R. 23 Bom. 131 


( q ) Provident Funds. 


Provident Fund of Corporation 
of Calcutta — Subscriptions — Calcutta Municipal Act 


(Bengal Act 111 of 1899), s. 73 (c) — Provident Funds 
Act (IX of 1897), ss. 2 ( 4 }, 4, 6— Provident Funds 
Amendment Act (IV of 1903), s. 2.—“ Compulsory 
Deposits ” — Trustees. The Provident Fund esta- 
blished by the Municipal Corporation of Calcutta 
is governed by the provisions of the Provident Funds 
Act of 1897 and the Provident Funds (Amendment) 
Act of 1903. These Acts render any subscriptions 
to the Fund in the hands of the Trustees of the 
Fund not liable to attachment. Seth Manna 
Ball Pareuck v. Gainsfoed (1908) 

I. E. K. 35 Calc. 041 
s, e. 12 C. W. N. 633 


(r) Right of Suit. 


112, Right to bring a suit. A 

right to bring a suit cannot be attached under the 
Civil Procedure Code, 1859. Carapiet v. Panna 
Lal Seal . . . . 14W.S. 152 


Drury v. Haeadhun Bhuttacharjee 

3 W. B. Mis. 8 


Mahomed Hades v. Sheo Sevuk Doobey 

6 NT. W. 95 


113. 


-Bight to sue for damages- 


Mesne profits — Civil Procedure Code, 1877, s. 266, 
d. (c). The right to sue for mesne profits is a 
** right to sue for damages ” within the meaning of 
s. 266, el. («), of the Code of Civil Procedure, and 
therefore cannot be sold in execution of decree. 
Where, therefore, the plaintiff purchased the right 
to sue for mesne profits at a sale in execution of a 
decree : — Held, that a suit by him to enforce the right 
was not maintainable. Shyam Chand Koondoo 
v. Land Mortgage Bank of India 

I, I*. B, 9 Calc, 695 : 12 C. B. B. 440 


M Right of Suit-- conoid. 


114. 


Bight to appeal. A judg- 


ment-debtor’s right to appeal cannot be attached in 
execution of a decree. Bipro Protap Sabtt v. 
Deo Narain Roy . . 3W.E. Mis. 16 


115. 


(s) Salary. 

Salary of officer of Small 
Cause Court, Calcutta— Execution of decree of 
High Court. The attachment of pay of an officer 
•of the Small Cause Court will be set aside by an order' 


of the High Court, in satisfaction, of judgment ob- 
tained in that Court. Koomkuhrun v. Michael 

Bourke O. C. 259 

118. Salaries of Railway Com- 

pany’s servants— of Mofmsil Small 
Cause Courts— Act VIII of 1839, ss. 236, 239. 


Salaries or other debts due from the Railway Com- 
pany to any of its servants can be attached in satis- 
faction of a Small Cause Court decree under Act 
VIII of 1859, s. 236. The attaching Court must 
make a written order to be fixed up in some con- 
spicuous part of the Court-house, and a copy is l o be 
delivered or sent registered by post to the debtor. 
The registered letter should be addressed to the 
Agent of the Railway Company at the head office 
of the Company. It need not lie sent through the 
High Court, although the head office is within the 
jurisdiction of the High Court . In the matter of 
Hollick . 2B.L.B:A.C. 109:10 W.B. 447 

117 , Salary of telegraph officer* 


The salary of a telegraph officer which is due for 
past services is a debt which may he attached under 
s. 236, Act VIII of 1859. Hussey Biiamjee v. 

Hicks 18 *W. R. 124 

118. Salary of peon of mamiat- 

dar. The whole salary of a peon in the service 
of a mamlatdar under Government is liable to 
attachment as it becomes due. Tejeam Jagrupaji 
v. Kusajx bin Gangji , 7 Bom. A. C. 110' 

119, Percentage received by 

Idiot— Civil Procedure Code , 1882, s. 266 , cl. (/), 
A percentage received by a khot for . collecting 1 
the assessment on dhara lands is not “ salary,” nor 


is such a khot a “ public officer ” within the con- 
templation of s. 266, cl. (h) of the Civil Procedure- 
Code (Act XIV of 1882), The Collector, therefore, 
cannot object to the attachment of such percent- 
age in execution. Ravji Moresby ar v. Sayajirao 
Ganpatrao . , I, L. R. 13 Bom, 673 

120, — Salary of hereditary' 

officer — Act XI of 1843. The official rexmmera- 


tion of the officiating hereditary officer is not liable 
to civil process so long as it is" in the hands of the 
Collector or other disbursing officer ; but as soon as 
it is in the hands of the hereditary officer himself, 
it is deprived of any special protection. Ganpat- 
lal Anupram v. Sampatram Ghelabhai 

10 Bom. 400, 
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($) Salary — contd. 

121. Salary already due — Civil 

Procedure Code, 1859, ss. 236, 237. A judgment- 
debtor’s salary, which has become due, is a 
debt within the meaning of Act VIII of 1859, s. 
236, which indicates the remedy open to the judg- 
ment-creditor. S. 237 has no bearing on such a 
case, Kalu Shaikh Khansama v. Beatson 

24 W. R. 446 

122. ' Wages of private servant 

— Civil Procedure Code (Act XIV of 1882), s. 266 . 
The wages of a private servant cannot be attached 
in whole or in part before they become due and a 
debt exists. Ayyavayar v. Virasami Mtjdal 

I. Is. R. 21 Mad. 393 

123. • Moiety of salary of officer 

on half-pay — Civil Procedure Code, 1877, s. 266 
( h ) — Attachment of moiety of salary of officer on half - 
pay. Under cl. ( h ) of s. 266 of the Code of Civil 
Procedure, 1882, a moiety of the salary of a public 
officer drawing half-pay (exceeding R20 per mensem ) 
on sick leave is liable to attachment. Beard v. 
Egerton . . X. L. R. 6 Mad. 179 

124. Moiety of salary of military 

officer — Civil Procedure Code, s. 266, expl. (b) — 
Debtor subject to military law — Attachment of moiety 
of salary under 3120 per mensem — Army Act, s. 151 . 
S. 151 of the Army Act, 1881, not being affected 
by the provisions of s. 266 of the Code of Civil Pro- 
cedure, the attachment by a Civil Court of a moiety 
of the monthly salary of a debtor subject to military 
law, not exceeding R20 is legal. Viraragava v. 
Bamttdtt . . I. Is. R. 9 Mad. 170 

125. ' Pay of Military Officer in 

Indian Staff Corps — Officer not officer of regular 
forces — Civil Procedure Code, 1882, s. 266, cl. ( h ), 
— Army Act, 1881. s. 151— Public officer. An officer 
of the Indian Staff Corps is a 4 4 public officer ” 
within the meaning of cl. (h) of s. 266 of the Civil 
Procedure Code, read with the interpretation clause 
(s. 2) of the Code. His pay is therefore subject to 
attachment in execution of a decree against him, 
but the o iteration of the attachment must be res- 
tricted to pay received from the Indian Government. 
The pay of an officer of the regular forces is not so 
subject to attachment. The attachment in this 
case was allowed subject to a decree previously 
passed against the defendant, by which, under s. 
151 of the Army Act, half his pay was ordered to be 
deducted and applied in payment of the amount due 
under that decree — the repeal of that section not 
affecting a decree previously passed under it, and 
the right to enforce such a decree continuing until 
satisfaction has been obtained. Calcutta Trades 
Association v. Byland 

I. L. R. 24 Gale. 102 : 1 C. W. N. 138 

126- Pay of military officer— 

Mutiny Act, s. 99 — Military officer — Attachment of 
moveable property. Where, with reference to s. 99 
of the Mutiny Act, a decree for money made against 
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( s ) Salary — contd. 

a military officer serving in India directed that 
the judgment-debt should be stopped out of a 
moiety of such officer’s pay i—Held, that the 
decree-holder could not obtain satisfaction of the 
decree by attachment of such officer’s moveable 
property. Mercer v. Narpat Bai 

I. It. R. 1 All. 730 

127. — — Civil Procedure Code, 

1859, s. 205 — Omission to provide for stoppage of 
pay in decree. The pay of a military officer cannot 
be attached in the hands of the Paymaster in the 
execution of a decree where no provision for its 
stoppage has been made in the decree. Bansi Lal 
v. Mercer . . . 7 N. W. 331 

128. Pay of non-commissioned 

officer in civil employ. Execution of a decree 
against the pay of a non-commissioned officer in 
civil employ is entirely in conformity with law. 
Cohen v. McCarthy . 14 W. R. 231 

129. Military pay attached, re- 

fund of. Where a part of the military pay of a 
sergeant employed under the Executive Engineer 
was erroneously remitted by his superior to a Small 
Cause Court, which had directed execution against 
the sergeant’s pay, it was held that the sum remitted 
should be refunded to the Executive Engineer. 
Cohen v. McCarthy . . 14 W. R. 441 

130. — Military officer — Army Act (44 & 45 

Viet, cap. 58), ss. 136, 151 — Army ( Annual ) Act, 
1895 (58 Viet., cap. 7), s. 4 ■ — Civil Procedure Code 
(Act XIV of 1882), ss. 2, 266 — 44 Public officer ” 
— Attachment of moiety of pay of officer of Indian 
Staff Corps. The effect of s. 136 of the Army Act, 
1881, as amended by s. 4 of the Army (Annual) Act, 
1895, is to empower the Civil Courts to attach one 
moiety of the salary of an officer in the Indian Staff 
Corps, under s. 266, prov. ( i ), of the Code of Civil 
Procedure. Calcutta Trades Association v. Hyland, 
I.L.R. 24 Cede. 102, followed. Watson uLloyd 
( 1901) . . . I. L. R. 25 Mad. 402 

131. -— Railway servant. — Execution of decree — 
Attachment of salary — Prohibitory order — Railway 
servants , salaries of — Civil Procedure Code (Act 
XIV of 1882), ss. 268, 617— Small Cause Court , 
jurisdiction of — Disbursing office outside the jurisdic- 
tion of the Court — Transfer of decree for execution. 
A Small Cause Court has no authority to attach, 
the salary of a railway servant that has not yet 
fallen due, by a prohibitory order issued under 
s. 268 of the Code of Civil Procedure to the officer 
whose duty it is to disburse the salary, when the 
disbuising office is situate outside the jurisdiction 
of the Court. The decree must he sent for execution 
to the Court within the local limits of which the 
disbursing office is situate. A disbursing officer 
who has so far submitted to such a prohibitory 
order as to recover and keep in deposit with him the 
portion of the salary attached, is not bound 
to pay the money into the Court which attached it 
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without jurisdiction. Hossein Ally v. Ashotosh 
Qangoolly, 3 0, L . R. 30 , and Parbati Char an 
v. Panchanand, I. L. R. 6 All. 243 , followed. 
In the matter of J. Rollick , 2 B. L.R. (A. C.) 
108, explained. Abdul GafuR v. Albyn (1903) 
i I. Ii, B. 30 Calc. 713 : s.c. 7 C. W. N, 821 

(£} Trust Property. 

132 , — Debtor’s interest in pro- 

perty assigned to trustees for benefit of 
creditors. A bond fide assignment by a debtor of 
bis entire property to trustees for the benefit of his 
creditors divests him of any interest which can be 
the subject of attachment subsequently issued in 
execution of a decree against such debtor until the 
trusts of the deed of assignment have been carried 
out. Bamanji Manickji v. Naoroji Palanji 

1 Bom. 233 

133 , -Property placed in trust 

with managers. Property placed in trust with 
parties as managers, but not beneficial owners, is 
not liable to be taken in execution of a decree 
against them. Mgheeput Singh v. Etbaree Chow- 
dhry ... . . . 19 W. B. 226 

134. — —Property held by judg- 

ment-debtor in trust for a specific purpose. 
Attempt to attach surplus after fulfilment of trust — 
Civil Procedure Cede , s. 266 . Neither the whole 
corpus, nor any specific portion of the corpus, of 
an estate in the hands of a trustee who is a judg- 
ment-debtor is rendered liable to attachment in exe- 
cution of the decree against him, because a surplus 
of income is in his hands for his own benefit after 
due performance of the trusts ; nor does such cor- 
pus or any part of it come for that reason within 
the meaning of s. 266 of the Code of Civil Procedure, 
which only authorizes the attachment of property 
over which f the judgment-debtor has a disposing 
power exerciseable for his own benefit. Where a 
trust had been created for specific purposes, viz., I 
the performance of religious and other duties, and , 
the trustee had duly appointed another trustee in his 
place, the latter being entitled to hold the trust 
estate :—Held, that, a decree having been made 
against the trustee personally, the corpus of the 
trust estate could not be sold to satisfy the claim of 
the judgment-creditor, nor could any specific portion 
of the corpus of the estate be taken out of the hands 
of the trustee on the ground that there was, or 
might be, a margin of profit coming to him per- 
sonally after the performance of the trusts. Bishen 
Chand Basawat v. Nadir Hosseen 

1. Iu B. 15 Calc. 329 : L. B. 15 I. A, 1 

135. — Civil Procedure Code (Act XIV of 1882), 
s. 622 — Decree, execution of— Attachment of trust 
property— Jurisdiction-Small Cause Court— Notice 
— Procedure , irregularity of. Under a decree of the 
Presidency Small Cause Court (the decree being a 
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personal one against the judgment-debtor), trust 
property, of which the judgment-debtor v^as the 
trustee, was attached in execution, the beneficiaries 
under the trust not being parties to the proceedings. 
Held, that the attachment of the trust property was 
irregular and improper ; and that the judgment- 
creditors were not justified under the decree in 
attaching any property other than the personal 
property of the judgment-debtor. And that, 
before the creditors could obtain a decree which 
they could execute against the trust property, they 
would have to show (i) that the trust property, 
under the terms of the settlement, was devoted to 
the purpose of the business of an hotel ; (ii) that the 
circumstances were such that the defendant as 
| trustee would be entitled to be indemnified by the 
trust property to the extent of the claim, and (in) 
that the plaintiffs, as creditors of the hotel business, 
were entitled to stand in the shoes of the trustee in 
respect of the indemnity, and to be recouped out 
of the trust estate. Held, also, that the mere fact 
that the trustee in carrying on the business of a trust, 
had rendered himself personally liable for the 
business-debts, would not of itself give creditors a 
right to proceed against the trust property ; but the 
creditors would be at liberty to take such steps as 
they might be advised to proceed against the trust 
property in proceedings properly constituted for 
that purpose. Strickland v. Symons, L . R. 
26 Ch. D. 245 , 247, and In re Johnson Shearman 
v. Robinson L. R. 15 Ch. D. 548, referred 
to. Raybould v. Turner, [1900] 1 Ch. 199 , dis- 
tinguished. Held, further, that the attachment of 
the trust property was such an irregularity of pro- 
cedure as would justify the interference of the High 
Court under s. 622 of the Code of Civil Procedure. 
In the matter of M. A. Shard (1901) 

I. L. B. 28 Calc. 574 

(u) Wages. 

136. Money paid to sirdar as 

wages of coolies— -Ac* VIII of 1859 , ss. 236, 
2,37. The defendants were sirdars of coolies. A 
decree was obtained against them by the plaintiff in 
respect of goods supplied for the coolies. It was 
proved that by virtue of custom, a sirdar of coolies 
was entitled to have the wages of coolies paid to him 
so that he might deduct the amounts due to him by 
the respective coolies for food supplied by him to 
them ; but it was not found that the coolies were 
hired on the basis of such custom. In execution of 
the decree, an order was made upon the officer of 
the Public Works Department in whose employ 
the coolies were, attaching <f all moneys which are 
or may become payable to the debtors, whether on 
their own personal account or on account of the 
coolies over whom they were sirdars.” Held, the 
attachment could not be maintained. The wages 
of the coolies were not liable to attachment under 
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s. 236 or 237 of Act VIII of 1859. Sajiwan v. 
Gopal .... 1B.L.R. S.N.15 

10 W. R. 149 

137. — Money paid for spinning 

-cotton — Civil Procedure Code , Act X of 1877, s. 
266 , cl. ( j ) — Labourer — Wages. Persons who agree 
to spin cotton belonging to a spinning and weaving 
company, and to receive a certain amount of money 
for a certain quantity of cotton spun by them, are 
labourers within the meaning of s. 266 of the Code 
-of Civil Procedure (Act X of 1877), and, therefore, 
their remuneration is wages which, under cl. (j) of 
the section, cannot be attached in execution of a 
decree. Jechand Khusal v. Aba 

I. Ii. B. 5 Bom. 132 

(v) Wearing Apparel and Ornaments.,; 

138. Wearing apparel— Civil Pro- 

cedure Code, 1859, s. 205. Necessary wearing ap- 
parel is not iiable to attachment under s. 205 of the 
Code of Civil Procedure. Gangaram Velgi v. 
Parbhu Dayaram . . I. L. R, 9 Bom. 272 

139 . Ornaments— Civil Procedure 

Code, 1882, s. 266 — Attachment — Wearing apparel — 
M angalsutra (a neck ornament). The mangalsutra, a 
neck ornament which is worn by a Hindu married 
woman during the lifetime of her husband and 
never removed, is a part of her necessary wearing 
apparel, and is exempt from execution under s. 266 
•of the Code of Civil Procedure (Act XIV of 1882). 
Appana v. Tangamma . I, Ii. B. 9 Bom. 106 

140. - — - — Ornaments on person of 

Hindu wife — Execution against husband. Orna- 
ments on the person of a Hindu wife, if forming part 
of her stridhan, cannot be taken under an execution 
against her husband. On certain occasions, how- 
ever, the husband may take them, but the right is 
•personal to him. Tukaram bin Ramkrishna v. 
'Gunaji bin Mhaloji . 8 Bom. A. C. 129 


:2. ATTACHMENT BEFORE JUDGMENT. 

1 , Attachment before judg- 

ment, effect of. An attachment before judgment 
places the property in the custody of the law, but 
.does not alter the right to it. In the matter of 
'Gocool Dass Soonderjee. Petumber Mundle 
■v. Gocool Das Soonderjee 

1 Ind. Jur. N. S. 32: Bourke O. C. 34 

2. — — Civil Procedure Code , 

1859, ss. 83 and 84. In attachment before judg- 
ment under ss. 83 and 84 of Act VIII of 1859, the 
Court does not interfere with the legal disposal of 
the property attached, beyond declaring that pos- 
session shall not be taken without its previous sanc- 
tion, undertaking only that, if no subsequent order 
to the contrary be made, the property shall be forth - 


ATTACHMENT — contd. 

2. ATTACHMENT BEFORE JUDGMENT— 

contd. 

coming at the time of pronouncing the decree to 
abide whatever order it shall make about it. Java 
Ramji v. Jadhavzi Nathu . 1 Bom. 224 

Sava Ramji v. Jadhavji Nahtj : Ex- parte 
Gamble 2 Bom. Rep. 150 : 2nd Ed. 142 

t oV T Civil Procedure Code, 

1859, s. 89. S. 89 of the Code of Civil Procedure 
renders an attachment before judgment ineffectual 
as a bar to process of execution against the property 
attached in satisfaction of a decree in another suit, 
whether obtained before or after the attachment. 
Anonymous Case ... 6 Mad. 135 

4. ~ — Attachment before judg- 

ment, operation of, where there are no con- 
flicting attachments. If there are no conflict- 
ing attachments, a sale of property under a decree 
may legally follow upon an attachment made before 
decree. Mustan Saib v. Brooks . 7 Mad. 347 

5 . — Subsequent attachment— 

Civil Procedure Code, 1859, s. 89. Semble : S. 89 
of the Code of Civil Procedure was introduced, not 
for the purpose of restraining the ordinary effect of 
attachment, but for the purpose of preventing the 
same view being taken of attachments before judg- 
ment as had been taken by the Indian Courts of the 
writ of sequestration. When attachment of pro- 
perty has preceded decree, no fresh attachment is 
necessary subsequent to decree. Sarkies v. Run- 
DHOO BaEE 

1 N. W. Part 6, 81 : Ed. 1873, 172 

Contra. See Satbhawan v. Sahoo Banarasee 

. . . . 2 1ST. W. 365 

6. Writs of execution, priority 

of— Lodging writ in office of Sheriff. In consider- 
ing which of two writs of attachment in execution 
of a decree is to have priority over the other, the 
time when the writs are lodged in the office of the 
Sheriff is the criterion by which priority is to be 
determined, and not the time when such writs reach 
the hands of that officer. Narsingdas Mtjltan- 
chand v. Nahunubai. Sumarmal Joharimal v. 
Nahanubai . . .7 Bom. O. C. 183 

7* — Where one of several 

writs first reaches the Sheriff, it has priority, arid 
he has no power to deprive it of such priority and 
transfer it to another by first executing a writ deli- 
vered to him later. Dwarkanath Shaw v. Pran- 
kristo Paul Chowdhry . Bourke O. C. 260 

8. Priority — Civil Procedure Code , 185 9^ 

s. 81. N S, and subsequently J S, filed plaints 
and obtained attachment orders against J. P’s 
property. J S, who got a decree on the 13th 
and an order for sale on the 16th of February, 
claimed priority. Claim disallowed. Held , that, of 
several creditors who have attached a debtor’s pro- 
perty under s. 81 of Act VIII of 1859, the one who 
first obtains judgment is entitled to priority. Jug- 
GURNATJTH SHAW V. ISSTJRCHUNDER, Roy 

Bourke O. C. 148 
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Lcttchmeeput Dogaree v. Kenaram Sen 

1 Ind. Jur. N. S. 393 

Shtjmbhoonath Ghose v. Nobinmoney Dossee 

Robert and Charriol v. Nobinmoney Dossee 

Bourke O. C. 92 

9, — ^ — • Suit against one member 

of undivided Hindu family— Death of defendant 
before decree — Right of survivorship. Where, in a suit 
against one member of an undivided Hindu family, 
not as representing the family, there is an attach- 
ment before judgment of family property and the 
defendant dies before decree is passed, the right of 
survivorship takes effect before that attachment 
becomes effectual for the purpose of execution. 
Principle of decision in Sctdayappa v. Ponnama , 
I. L. M. 8 Mad. 554, followed. Ramanayya v. 
Rangappayya . I. Ii. R. 17 Mad. 144 

10. — — Suit on hypothecation-bond 

— Civil Procedure Code , 1 882 , 6*. 483 — Attachment of 
non-hypothecated immoveable property — Sale not 
necessary to satisfy Court that hypothecated property 
may prove insufficient. S. 483 of the Code of 
Civil Procedure does not refer exclusively to move- 
able property. Where in a suit on an hypothecation 
bond the plaintiff sought to attach before judgment 
immoveable property of the defendant other than 
that hypothecated : — Held, that it was not necessary 
in order that the Court might be satisfied that the 
proceeds of the sale of the hypothecated property 
were likely to prove insufficient to meet the decree 
which the plaintiff might obtain in his suit, that such 
property should be actually brought to sale. 
Bishambar Sahi v. Stjkhdevt 

I. L. R. 16 All. 186 

11. Attachment of money de- 

posited in Court— Civil Procedure Code, 1882, 
ss. 483 and 484. The term 44 property,” as used in 
ss. 483 and 484 of the Code of Civil Procedure, is 
wide enough to include property of every description, 
moveable and immoveable, whether in the actual 
possession of the defendant or of some other person 
on his behalf ; and the words 4 4 the Court may 
require Mm . . . to produce and place at the 

disposal of the Court ” only refer to such property as 
is capable of being produced in Court. Where pro- 
perty ordered to be attached is deposited in the 
Court which made the order for attachment, that 
order is sufficient notice to itself that the property 
ordered to be attached. is to be held subject to the 
further orders of the Court, and it is not necessary 
that a separate formal notice should be drawn up. 
Ohedi Lal v. Kuarzi Dichit 

I. Xi. R. 17 All. 82 

12. — Attachment before judg- 

ment of Company’s property— Winding up 
Company — Suit against manager of Company— -Com- 
pany not a party to the suit — Remedy of liquidator — 
Appeal— Civil Procedure Code, 1882 , ss. 283, 485, 
487, 588, and* 622. The Dhulia manufacturing 
Company, Limited, carried on business at Dhulia 
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and had its registered office at Bombay. One M r 
was the manager at Dhulia, and he had authority 
to borrow money and draw hundis on behalf of the 
company. In August 1894, the directors opened 
negotiations for the sale of the company’s factory 
to one H, and in September 1894, while the negotia- 
tions were pending, a special resolution was passed 
to wind up the company voluntarily. The resolution 
was confirmed in October 1894, and A was appoint- 
ed liquidator under s. 177 of the Indian Companies 
Act (VI of 1S82). In December 1894, the liquidator' 
agreed to sell the factory to H for the said sum of 
R38,000. Under the agreement, H was to enter 
into possession of the factory, but the com- 
pany was to have a lien upon it until the com- 
pletion of the purchase, which was to take place 
in May 1895. A month before the date fixed for 
the completion of the sale, the plaintiff filed a suit 
in the Court of the first class Subordinate Judge 
of Dhuila against M, the manager of the company, 
in his individual capacity and as manager of the 
company. His claim was professedly against the 
company, but he did not make the company, which 
was then in liquidation, a party to the suit. Sub- 
sequently the plaintiff applied for and obtained an 
order for attachment before judgment of the com- 
pany’s factory at Dhulia. No notice of the appli- 
cation or of the order made on it was given to the 
liquidator. He at once applied to the Court to raise 
the attachment, contending that the Court had no 
power to attach the property of the company, which 
was not a party to the suit. The Court made the 
company a party, and dismissed the liquidator’s 
application, confirming its previous order for attach- 
ment. The liquidator appealed to the High Court. 
Held, that the order of attachment should be re- 
versed. The intended sale by the liquidator, which 
was the sole reason for making the order, was not 
with intent to obstruct any decree that the 
plaintiff might obtain against the company, but 
was being effected by the liquidator in the 
course of his duty and in pursuance of a contract 
entered into long before the suit was instituted. 
The plaintiff’s claim, if established, would be satis- 
fied pari passu with the other debts of the company. 
The plaintiff was not entitled to security for his. 

claim in preference to the other creditors. it was 

contended that no appeal lay against the order of 
the Subordinate Judge, and that the liquidator’s 
sole remedy was bv suit under ss. 283 and 487 of the 
Civil Procedure Code (Act XIV of 1882) : Held* 
that, the company having been made a party to the 
suit, the order of attachment was made under s. 485 
of the Civil Procedure Code, and consequently under 
s. 588 an appeal lay from that order. If the com- 
pany had not been made a party, the High Court 
would have set aside the order of attachment under 
s. 622 of the Code, as in that case the Subordinate 
Judge would have had no jurisdiction to make it. 
Mir Ali Mahomed Patel v. Biharilal Stxklal 
I. Xi. R. 21 Bom, 273 
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13. Attachment, effect of— Ne- 

cessity of subsequent attachment — Civil Procedure 
Code , 1859 , s. 89. R R filed a plaint against I R 
on the 15th, and obtained a decree on the 27th of 
February, and a prohibitory order was made 
against I R’s property on the 18th of March, subject 
to three prior attachments : one by J S , whose plaint 
was filed on the 30th of January, and who obtained 
a prohibitory order on the 13th and a decree on the 
16th of February ; a second by N S, who filed his 
plaint and obtained a prohibitory order on the 30th 
of January, and obtained a decree on February 
22nd ; and a third by K S, who also filed his plaint 
and got a prohibitory order on January 30th, and a 
decree on February 28th for an order for the sale 
of the goods on notice to the other three plaintiffs ; 
and the Court ruled that N 8 and K 8 were entitled 
to priority over R R. Held, that the process in 
attachment before judgment is in all respects the 
same as in cases of attachment after judgment, 
and the effect in binding the property attached, so 
as to prevent alienation, is the same. That an 
attachment, whether before or after judgment, 
places the property in the custody of the law. That 
if property have been attached before judgment, 
there is no need of a second attachment in the same 
suit after judgment. That the words 44 attachment 
before judgment ” in s. 89 of Act VIII of 1859 must 
be read as equivalent to c4 attachments in pending 
suits,” or, in other words, the phrase “ before judg- 
ment ” must be read as meaning 44 until after judg- 
ment.” Eajohtj-nder Roy v. Isserchunder Roy 

Bourke O. C. 139 

14. Jurisdiction of High Court 

— Property situate out of jurisdiction. The High 
Court has no power to attach before judgment a 
defendant ’s property situate outside the limits of its 
ordinary original civil jurisdiction. Nur Muham- 
mad v. Aburakar Ibrahim Meman 

8 Bom. O. C. 29 

15. — Attachment before judg- 

ment, effect of — Civil Procedure Code { Act XIV 
of 1882), ss. 483, 485 , 486, 487 , 488, 489, 490. 
The effect of an attachment of a property under 
the Civil Procedure Code, whether made before 
or after decree, is the same, provided that in the 
former case a decree is made for the plaintiff at 
whose instance the attachment takes place. Raj 
Chunder Roy v. Isser Chunder Roy, Bourke 0. C. 
139, referred to. Ganu Singh v. Jangi Lal 

I. L. R. 26 Calc. 531 

16. Act XXIII of 

1840 — Warrant by Mofussil Court. It was compe- 
tent to the High Court, under Act XXIII of 1840, to 
order a warrant of attachment before judgment 
issued by a Mofussil Court to be executed within the 
limits of the High Court’s ordinary original civil 
jurisdiction. In re Abraham 6 Bom. A, C. 170 

17. — Civil Procedure 

Code, 1859 , s. 81 — Execution of decree — Eyidorsement 
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of decree under Act XXIII of 1840, s. 1. The words- 
in s. 81 of Act VIII of 1859, 44 where the defendant 
is about to dispose of his property or any part 
thereof, refer only to property within the jurisdic- 
tion of the Court where the suit is pending ; there- 
fore, where an order under that section by the 
First Subordinate Judge of the 24-Pergunnahs in 
respect of property in Calcutta was sent up to the 
High Court, in order that it might he endorsed in 
accordance with the provisions of s. 1 of Act XXIII 
of 1840, the High Court refused to endorse it. 
Balaram Mullick v. Sol ano . 8 B.L. R. 335 

18. Grounds 4 of application — 

Suit net commenced — Civil Procedure Code, 1859, 
s. 81. In an application made under s. 81, Act VIII 
of 1859, the Court must be satisfied that a removal 
of goods is being made, or about to be made, with a 
view to evade the execution of a decree in a specific 
suit, though it is not necessary that the suit should 
be actually commenced at the time of their removal. 
Ramnarain Poddar v. Levy . 2 Hyde 183 

19. Property within jurisdic- 

tion— Civil Procedure Code, 1877, s. 483. The 
words 44 any portion of his property ” in the latter 
part of s. 483 of the Code of Civil Procedure, 1877, 
mean any portion of the property of the defendant 
which is within the jurisdiction of the Court in 
which the suit is pending. Kedar Nath Dutt v . 
Seeva Veyana Rana Luchman Chetty 

1 C. L. R. 330 

20 . Property not in jurisdiction 

—Civil Procedure Code, 1882, ss. 483, 484. Under 
the provisions of ss. 483 and 484 of the Code of Civil 
Procedure, 1S82, property of the defendant, which is 
not within the jurisdiction of the Court, cannot he 
attached before judgment. Krishnasami v. Engel 
I. Ii. R. 8 Mad. 20 

21. Security for satisfaction of 

decree — Civil Procedure Code, 1877, s. 484 — 
Security. The defendants were, on the 10th of 
March 1881, called upon, under s. 484 of the Civil 
Procedure Code (Act X of 1877), to furnish security 
for the satisfaction of a decree that the plaintiff, 
might obtain against them, or to show cause on the 
28th March 1881 why security should not be 
furnished. To this direction the order was append- 
ed, which is provided by the form at the end of the 
Code of Civil Procedure for a provisional attachment 
under s. 484. The defendants, to avoid the attach- 
ment, gave security on the 12th March 1881 for 
satisfaction of the decree, and the attachment was 
not carried out. On the 28th March 1881, they 
showed cause why security should not be furnished,, 
but the Subordinate Judge, as security had been 
furnished, thought the matter was at an end, and 
that he could not cancel the security bond. Held » 
that the Subordinate Judge was wrong ; the security 
so given was really not the security expressly 
provided under s. 484, and did not preclude the 
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•defendants from showing cause why no i comity 
■ should be furnished. Lotlikar v . Lotlikar 

I. L. E. 5 Bom. 648 

22. ; Grounds for granting ap- 

plication. — Defendant leaving jurisdiction to avoid 
or delay 'process — Civil Procedure Code , 1859, ss. 74, 
75. Applications under ss. 74 and 75, Act VIII 
of 1859, on the ground first mentioned in s. 74, must 
;show at least that defendant is about to leave the 
jurisdiction, with a view to avoid process, or to delay 
the plaintiff in the prosecution of his suit. Evidence 
.sufficient to support this must be adduced in all 
•cases. Teenaram v. Ramrutton . 2 Hyde 181 

23. — Defendant leav- 

ing jurisdiction or dealing with property so as to make it 
■unavailable— Ground for arrest of debtor. A creditor 
is not entitled, merely because he has a just demand 
against his debtor, to move the Courts to put in 
force the extraordinary processes of arrest or 
attachment on mesne process ; he must also have 
good reason to believe that his debtor is about to 
depart from the jurisdiction of the Court, or to deal 
with his property in such a manner that it will be 
unavailable for satisfaction of the claim against him. 
Goutiere v. Charriol 

1 N. W. Part 2, 32 : Ed. 1873, 91 

24. — Defendant leav- 

ing 1 ndia - — Good cause — Civil Procedure Code , 1 859, 
ss. 74-80. When it appears primd facie that 
the defendant is going to leave India with intent 
to remain absent so long that the plaintiff will or 
may be obstructed or delayed in the execution of any 
decree that may be passed against the defendant, he 
will be ordered, unless he show good cause, to find 
security for the amount of the claim and the costs of 
the suit. And. “good cause” must be either (1) 
that he is not going to leave India, or not for so long 
a time as will obstruct, or be likely to obstruct, the 
plaintiff, should he succeed ; or (2) that the suit is 
not a bond fide one ; or (3) that, even if it is, the 
institution of it has been vexatiously delayed till the 
defendant is about to depart from India, in order 
to embarrass or coerce him. Spence’s Hotel 
Company v. Anderson 

1 Ind. Jur. N. S. 294 note 

. 25.^—- .. Defendant leav- 

ing jurisdiction — Civil Procedure Code, 1859, s. 80. 
It is not necessary for the plaintiff to show that the 
defendant intends to obstruct or delay the plaintiff 
in execution of his decree, in order to justify an 
application to the Court for his arrest before judg- 
ment under Act VIII of 1859, s. 80 : it is enough 
if his going away will have that effect. Agra and 
-Masterman’s Bank v . Minto 

1 Ind. Jur. N. S. 265 

20, — — — — — • Defendant leav- 

ing the jurisdiction — Repairs of Ship, suit for price of. 
‘The defendant having employed the plaintiffs to do 
repairs to his ship on the promise that they would 
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he paid for out of the proceeds of a letter of credit 
from the owners for that purpose, afterwards drew 
bills on the credit for other purposes. The defendant 
being about to leave Calcutta, on the application of 
the plaintiffs an attachment order was issued against 
him and proceeds of the bills in the hands of P’s 
agent. Calcutta Docking Company v. Passmore 
Bourke O. C. 125: Cor. 151 

27. Arrest of Master 

and part owner of ship where ship was lost — Repairs 
of ship , suit for price of. In an action for repairs, 
where the ship had been lost, the Court granted an 
order for personal arrest of the defendant, the master 
and part owner, under s. 80 of Act VIII of 1859. 
Charriol v. Courtois . . . Cor. 123 

28. i Security for 

personal appearance of defendant — Civil Procedure 
Code ( Act XIV of 1882), ss. 477, 479— Bona-fide 
suit. A suit was instituted against the master of a 
vessel for repairs done to his vessel and for hire of a 
dock in which the vessel had been. The master 
being about to leave the jurisdiction of the Court 
with his vessel, the plaintiffs, under s. 477 of the 
Code of Civil Procedure, applied for an order that 
the defendant should give security for his appearance 
to answer any decree that might be passed against 
him, and a rule was issued calling on him to' show 
cause why such security should not be furnished. 
The defendant showed cause, and alleged that the 
amount claimed for the repairs was excessive, that 
the repairs were badly done, that the plaintiffs were 
not entitled to dock-hire, and that some of the 
repairs charged for had not been executed. He 
further counter-claimed for a large sum for demur- 
rage owing to the detention of his vessel and damages 
caused to it by the wrongful act of the plaintiffs. It 
was contended that, as the claim was on a contested 
account which on the face of it was stated, but 
unsettled, on the principle of the English authorities, 
the plaintiffs were not entitled to the order asked for. 
4t was further contended that the suit was not a 
bond fide one, brought merely to harass the 
defendant, and that for this reason security should 
not be ordered to be given. It was not disputed 
that the defendant had no domicile in this country, 
and that he was shortly leaving in his vessel in the 
ordinary course of his business. The Court found 
the plaintiffs were undoubtedly entitled to recover 
some amount on account of repairs, and that the 
mere fact that the plaintiffs added on to such a claim 
one of a disputable character did not go to show that 
the suit was not a bond fide one. Held, that there is 
no authority for saying that the principles applied 
in England to the granting of writs ne exeat regno 
should be applied in this country ; that the Court 
can only look to the provisions of the Code of Civil 
Procedure ; that when a person comes on business to 
this country in which he has no property or domicile, 
alid enters into a contract with a person to do work 
in connection with that business, and which must be 
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done before he leaves the country, and it is known 
he intends to leave as soon as the work is completed, 
there is an implied understanding, if the woi^k was 
done on his credit, that it should be paid for before 
he leaves. Held, also, that the case fell within the 
provisions of s. 477 of the Code, and that the 
defendant should furnish security for his appearance 
while the suit was pending within a week in terms of 
s. 479, such security to be for the amount of the 
claim. Probode Chttnder Mullick v. Dowey 
I. L. R. 14 Calc. 605 

20. _____ Disposing of 

property to delay or obstruct execution — Civil Pro- 
cedure Code, 18S2, s. 483. Before proceeding under 
s. 483 of the Civil Procedure Code to attach property, 
the Court should be thoroughly satisfied that the 
defendant is really disposing of his property with 
intent to obstruct or delay the execution of any 
decree that may be passed against him. Shoshee 
Shekhoreswar Roy v. Haro Gobind Bose 

13 C. L. R. 356 

30. — — Residence — Civil Procedure 

Code, 1882, s. 648 — Arrest before judgment . Where 
an officer proceeding from Burma to England on 
leave resided a few clays in Madras on the way : — 
Held , that such residence was sufficient, for the 
purpose of s. 648 of the Code of Civil Procedure, to 
render him liable to arrest before 'judgment. 
Everet v. Frere . . I. L. R. 8 Mad. 205 

tiaavil 

Code {Act XIV of 1882), ss. 491, 5 8 8- Attachment 
before judgment — Compensation — Appeal. There is 
no appeal from an order awarding compensation 
under s. 421 of the Code of Civil Procedure. 
Narasinga Bhaeshi v. Govinda Bhakshi (1900) 
I. L. R. 24 Mad. 62 

32. — Civil Procedure 

Code {Act XIV of 1882), ss. 483 and 648 — Property 
outside jurisdiction. Case in which an order made 
attaching before judgment property outside the 
jurisdiction. Ram Pertab Jhowar v. Madho Rai 
(1902) 7 C. W. IN. 216 

33. -i- — — — I — — — , Execution— Civil 

Procedure Code {Act XIV of 1882), ss. 230, 269, 272, 
295, 489, 490 — Suit — Assets, rateable distribution of 
— Decree — Sale of goods subject to speedy and natural 
decay, effect of. R in a suit against M attached 
certain goods before judgment and at R' s instance 
the goods were sold as perishable articles and the sale 
proceeds paid into Court. Subsequently S obtained 
a d ecree against M in another suit. R now obtained 
a degree in his suit. Upon this S attached the 
moneys in Court. On PS s application for an order 
that his claim be satisfied out of the moneys in Court 
in priority to the claim of S or in the alternative pari 
passu. Held, that S should rank pari passu with R. 
An attachment before judgment, though it gives a 
security, does not create any charge on the property 
attached, which remains that of the defendant. Nor 
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does a decree following such attachment place ipso> 
facto in a better position the creditor, who must 
apply for execution from which he is not exempted 
by s. 490 of the Civil Procedure Code. On such, 
application for execution, the attachment before- 
judgment enures and becomes an attachment in 
execution. But neither attachment before judg- 
ment nor process incidental thereto, such as the- 
sale of the goods attached prior to decree under s.. 
296, give a decree-holder applying for execution any 
right to preferential treatment over another judg- 
ment-creditor, who has also before the date of such; 
application himself taken out execution of his 
decree. Sewdut Roy v. Sree Canto Maity 
(1906) .... I. L. R. 33 Calc. 639 

34. — — Limitation Act 

{XV of 1877),' Sch. II, Art. 29 — Suit for compen- 
sation — Limitation — Terminus a quo. Held, that 
the limitation applicable to a suit for damages on 
account of the alleged unlawful attachment before 
judgment of a shop belonging to the plaintiff was 
that prescribed by Art. 29 of the Indian Limitation 
Act, 1877, and that limitation began to r up, from 
the date of the attachment. Murugesa Mudaliar- 
v. Jattaram Davy, 1. L. R. 23 Mad. 621, Multan 
Chand Kanycilal v. Bank of Madras, I. L. R. 
27 Mad. 346, and Ram Singh Mohapattur v. Bhottro 
M anjee Sonthal, 24 W. R. 298, followed. Surajmcd 
v. Manekchand, 6 Bom. Law Reporter 704, distin- 
guished. Semble : That such an attachment, if 
wrongful, is not a continuing wrong within the 
meaning of s. 23 of the Indian Limitation Act, 1877.. 
Ram Naeain v. Umrao Singh (1907) 

I. Ii. R, 29 All. 6X5 

3. ATTACHMENT OF PERSON. 

1. — Attachment against per- 

son and property simultaneously— Civil 
Procedure Code, 1859, ss. 201, 207— Act XXIII 
of 1861, s. 15 — Discretion of Court. Under s. 201 
and other sections cited of Act VIII of 1859, a 
judgment-creditor has uncontrolled option whether 
he will proceed in the first instance against the 
person or the property of his judgment -debtor ; and 
by s. 15, Act XXIII of 1861, the Small Cause Court 
is bound to issue execu fcion according to the nature of 
the application, if made in writing after the passing 
of the decree under s. 207, Act VIII of 1859. The 
Court may, at its discretion, refuse execution 
against the person and property at the same time 
or against the same person when, under s. 13, 
Act XXIII of 1861, or under s. 19, Act XI of 
1865, application for immediate execution Is made 
verbally at the time of passing the decree. Davis 
v. Middleton . . . .8 W. R. 282. 

2. 1 — Execution of de- 

cree — Decree for sale of hypothecated property and 
against judgment-debtor personally — Execution 
against judgment-debtor's person — Decree-holder en- 
titled to proceed against 'property or person as "he 



might think fit . Where a decree upon a hypothe- 
r eation-bcnd allows satisfaction of the debt from the 
hypothecated property and also from the judgment- 
debtor personally, and contains no condition that 
execution shall first be enforced against the pro- 
perty, and where there is no question of fraud being 
perpetrated on the judgment-debtor, there is no 
principle of equity which prevents the decree-holder 
from enforcing his decree against the judgment- 
debtor’s person or property, whichever he may 
think best. Walt Muhammad v. Tarab Ali , I. L. E. 
4 All. 497, explained. Jqhari Mal v. Sant Lall 
I. Ii. R. 9 AIL 484 

3 . 


Where a defendant, against whose person an 
attachment in execution has been issued, absconded, 
a second attachment against his moveable property 
was granted, and the writ of attachment against the 
person was not recalled. Gregory v. Hadzee 
Essuff Coonjee . 1 Ind. Jur. 1ST. S. 244 

4. Second application for at- 

tachment — Discretion of Court . Held by Phear 
J., that under the Code of Civil Procedure, 1859, a 
'Court was not bound to grant, as a matter of course, 
a second application from a judgment- creditor for 
attachment, but ought always to require him to 
•show why the steps previously taken did not lead to 
a full discharge of the debt, and ought not to grant 
its process a second time unless satisfied that the 
failure was not attributable to the applicant’s own 
fault. * Byjnath Pundit v. Kunhya Lall Pundit 

9 W. R.527 


- Discretion of Court 


— Act VIII of 1859, s. 221. In execution of a 
decree, a writ was issued against the defendant, who 
had not any property within the jurisdiction of the 
High Court. The first writ was made returnable in 
a month. Another writ, returnable in the same time, 
was issued, the first not being successful, but the 
defendants were not found. An application for a 
writ returnable in one year was refused. Held, on 
appeal, per Peacock, C.J., that, although the Judge 
had a discretion to refuse the writ under s, 221, 
Act VIII of 1859, yet the fact that the plain tiff had 
not used the utmost possible diligence was not suffi- 
cient ground on which the writ should he refused. 
Per Macpherson, J. The Court had a discretion 
under s. 221, and ought not to grant the writ 
where it is not satisfied that the parties have used 
every reasonable endeavour to execute former ones 
that have expired ,* as the former writs were return- 
able in so short a time, however, in this case the writ 
ought to he granted. Nittai Chandra Pal v. 
Thakur Das Biswas 1 .§ 8 B. L V R. 2 58" note 

Kales Chunder Paul v. Thakur Das Biswas ~ 

12 W. E. O. G. 7 

6. Attachment and discharge 

— Further execution against debtor's property. 
After a debtor has been arrested in execution 
of a decree and discharged at the request of the 


creditor, his personal property may be taken in 
execution under the same decree. Janoki Singh 
Roy v. Kaloo Mundul 

B. L. E. Sup. Vol, 889 :9¥.R. 178 

7. If on-satisfaction of decree 

against property of judgment-debtor — Eight 
to attach person. Where a judgment- creditor had 
obtained a writ of attachment against the property 
of his judgment-debtor, but the debtor had no pro- 
perty to the knowledge of the creditor against which 
the attachment could be enforced :—Held (reversing 
the decision of the Court below), that he was 
entitled to an order for execution of the decree by 
attachment of the person of the debtor. Seton v. 
Bijohn . . 8 B. B. R, 255 : 17 W. R. 165 

8. Option of proceeding against 

person or property— Civil Procedure Code, 
1877, 1882, s. 254 (1859, s . 201)— Execution of 
decree — Ex-parte decree. Under s. 201 of Act 
VIII of 1859, a judgment- creditor has the option of 
enforcing his decree against the person or property 
of the judgment-debtor, and the fact that such 
decree is an ex-parte one makes no difference. Raj 
Chunder Roy v. Shama Soondari Debi 

I. L E. 4 Calc. 583 

9. Arrest and discharge of 

debtor — Ee-arrest. D M, a prisoner for debt, 
having been discharged for non-payment of subsist- 
ence-money, the execution-creditor applied for a rule 
nisi for his re-arrest, or for a new writ : Held, that a 
prisoner, once discharged on non-payment of his sub- 
sistence-money, cannot be re-arrested, nor can a new 
writ be issued against him for the former debt, and 
that the principle that no man shall be twice vexed 
on the same charge applies here. Per Morgan, J . 
That there may be a distinction between the words 
“ release 5? and “ discharge ” in Act VIII of 1859, 
and that the arrest of the person is not the full satis- 
faction here that it is under English law. In the 
matter of Dwarkalall Hitter Bourke O. C. 109 

10. — — Ee-arrest-— Dis- 

tinction between arrest and imprisonment . The Code 
of Civil Procedure expressly preserves a distinction 
between arrest and imprisonment, and the immu- 
nity from further process is only generated by actual 
confinement. A second arrest, therefore, held to be 
legal. Chtngalraya Chetty v. Subbiah 

6 Mad. 84 

11. Warrant of arrest, power 

of detention under— Illegal detention. The 
warrant of arrest in execution of decree empowers 
the Sheriff only to arrest the defendant in execution, 
and detain him for such reasonable time as is suffi- 
cient to allow of his being brought before the Court, 
and having ** an opportunity of applying for his 
discharge; the detention of such prisoner by the 
Sheriff after such reasonable time, without further 
authority of law, is illegal. In re Sumboo Chunder 
Haldar. In re Durgapersaud Mitter. In re 
Rakhal Doss . . . Bourke O. C, 59 
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12 . . Imprisonment, period of — 

Subsequent arrest in execution — Civil Procedure 
Code , Act XIV of 1882 , 55 . 481 and 342. The defend- 
ant was arrested before judgment, and on the 5th 
February 1883 committed to jail under s. 481 of the 
Civil Procedure Code. On the 6th March following 
a decree in the suit was passed against him. On the 
28th July, the defendant being then still in jail under 
the order of the 5th February, the plaintiff took out 
a fresh 'warrant of arrest in execution of the decree, 
and sought to have the defendant further imprisoned 
for the full period of six months limited by s. 342 
of the Code. Held, that the defendant could be 
re-committed to jail, in execution of the decree, only 
for such a period as together with the period of 
imprisonment that had elapsed since the passing of 
the decree, would complete a period of six months, 
and that consequently he would be entitled to be 
liberated on the 5th September 1883. Imprison- 
ment under s. 481 becomes, after decree, imprison- 
ment in execution of the decree, and the imprison- 
ment suffered after that date must consequently be 
taken into consideration in calculating the period of 
six months, which, by s. 342 of the Code, is the limit 
allowed for an imprisonment in execution of a 
decree. Ghanashamdas Goorsamtjll v. Johari- 
mtjll Kedarirath . I. Ii. R. 7 Bom. 431 

IS. Imprisonment, several 

periods of — Right to discharge. A judgment- 
debtor, who has been imprisoned in execution of a 
decree, if the several periods of his imprisonment be 
added together, for more than the maximum period 
for which he can be legally kept in prison, is entitled 
to his release. Khoda Ruksh v . Shukroollah 

g 5 N. W. 220 

14. Order for arrest before 

judgment,, form of '—Civil Procedure Code , 1877 
1882 , s. 481 {1859, ss. 78 and 276) — Commitment 
in execution of decree. An order for the arrest 
before judgment of a debtor made in the form 
directed by s. 78 is, after judgment has passed, a 
commitment in execution of a decree within the 
meaning of s. 276. Rampersattd Roy v . Calla- 
chand Doss . . . Bonrke O. C. 423 

15. Discharge of judgment- 

debtor on offer to place estate at disposal 
of Court — Act of bad faith subsequent to discharge — 
Civil Procedure Code, 1859 , ss. 273, 275. A judg- 
ment-debtor, having been arrested in 1871, offered 
to place his estate at the disposal of the Court, 
and was examined on oath as to the particulars of 
the estate and discharged from custody. His estate 
was never taken possession of, and part of it was 
subsequently disposed of by him to a stranger. 
Held, that he was not liable to be arrested again in 
execution of the decree. V exeat akrishna Charya 
V. Coelho . . . I. L. R. 6 Mad. 170 

16. r Decree payable by instal- 

ments — Execution by arrest and imprisonment— 
Civil Procedure Code {Act X of 1877), s. 341. In 
the execution of a decree payable by instalments. 
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the judgment-debtor cannot be arrested and 
imprisoned separately for default in the payment of 
each instalment. D amodar Shaligram v. Malhari 

I. L. R, 7 Bom. 106 

17. Simultaneous execution by 

arrest and attachment of property — 
Attempt to evade payment. A warrant of arrest 
directed to be issued against the judgment-debtor, 
notwithstanding the previous proceedings by attach- 
ment, the Court being satisfied that the judgment- 
debtor was determined to evade, if possible, the pay- 
ment of his debt. Chena Pemaji v . Giielabhai 
Narandas . . . I. Is. R. 7 Bom. 301 

18. Re-arrest of judgment- 

debtor — Power of Court to arrest without petition. 
It is not within the competence of a Judge to 
direct the re-arrest of a judgment-debtor without 
any petition or motion of the decree-holder to that 
effect. Shib Ram Mundle v. Roheemtoollah 

15 W. R. 69 

19. — Civil Procedure 

Code, 1882, s. 341 — Non-payment of subsistence- 
money — Discharge. The discharge of a judgment- 
debtor before imprisonment on account of the non- 
payment of the subsistence-money for the debtor is 
no bar to the debtor being re- arrested. Sttbba v. 
Venkatta . . . I. L. R. 8 Mad. 21 

20. Discharge of debtor-— Civil 

Procedure Code, 1882, s. 336 — Discharge of judg- 
ment-debtor arrested under decree of High Court- 
Right of discharge — Intention to be adjudicated 
insolvent. A judgment-debtor, having been arrest- 
ed in execution of a decree of the High Court in its 
Original Civil Jurisdiction and brought before the 
Court under the provisions of s. 336 of the Code of 
Civil Procedure, claimed to be discharged on the 
ground that he intended to apply to the Court to be 
declared an insolvent either under the provisions of 
Chap. XX of the Code or of II & 12 Viet., c. 21. 
Held , that the judgment-debtor, on expressing his 
intention to file a petition and schedule under 11 
& 12 Viet., c. 21, and complying with the conditions 
of s. 336 of the Code of Civil Procedure, was entitled 
to be discharged. Exparte Pinsent 

I. L. R. 8 Mad. 276 

21. Civil Procedure 

Code, 1882, ss. 336, 341, 344, 349 — Judgment-debtor — 
Imprisonment. Ss. 336 and 349 of the Code of Civil 
Procedure, 1882, are applicable to judgment- 
debtors under arrest, but not committed to jail. 
A judgment- debtor committed to jail can only be 
discharged under s. 341. In re Quarme 

I. Ii. R. 8 Mad. 503 

22. — Arrest of debtor in execu- 

tion of decree — “ Arrest ” meaning of — Insolvent 
judgment-debtor — Civil Procedure Code (Act X of 
1882), s. 349 — “ Arrest,” “ imprisonment ” meaning 
of — Procedure where two methods of protection are 
open to the debtor. A judgment-debtor anested in 
execution of a decree for money, who has not, on Ms 
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committal to jail* expressed his intention of applying 
to be declared an insolvent under Chap. XX of the 
Code of Civil Procedure, is nevertheless entitled 
during his imprisonment to make an application for 
that purpose ; and the Court may, under s. 349, 
pending the hearing of such application, release him 
on his finding security to appear when called upon. 
The word 44 arrest ” in s. 349 should be read as mean- 
ing tc under detention ” or “ detained in custody.” 
Where the Legislature has provided two methods by 
which a debtor can obtain protection from arrest or 
other serious consequences, and if one of those 
methods, in any particular case, turns out to he 
more favourable to the debtor than the other, the 
Courts will not deprive him of that advantage. In 
the matter of Hastie . I. la. R. 11 Calc. 451 

28. — — Civil Procedure 

Code, 1882, $$. 341 and, 642 — Execution of decree— 
Arrest of pleader while acting in Ms professional 
capacity — Discharge — Re-arrest. Under s. 341 of 
the Code of Civil Procedure, the immunity of a 
judgment-debtor from a second arrest depends, 
not only upon his having been arrested, but upon 
his having been imprisoned under the arrest. 
Rajendro Narain Roy v. Chender Mohen 
Misser . . . I. L. R. 23 Calc. 128 

24. — r — — Civil Procedure 

Code, s. 349— Court, power of, to release judgment- 
debtor after he is imprisoned — “ Arrest ” and 
“ imprisonment “ Arrest,” as used in s. 349 
of the Civil Procedure Code (Act XIV of 1882), does 
not include “ imprisonment.” Therefore the power 
conferred on the Court under that section to release 
a judgment-debtor arrested in execution of a decree 
on security being given by him ceases after he has 
been imprisoned or put into jail. In the matter of 
Hastie, 1. L. R. 11 Calc. 451 , dissented from. In 
re Quarme, I. L. R. 8 Mad. 503 , followed. Maho- 
med Hesein v. Rad hi . 1. L. R. 12 Bom. 46 

25. — - — — — Insolvency — Civil 

Procedure Code , 1882, ss. 3'36 , 337 — Act VI of 
1888 — Debt not in schedule ■ — Execution of decree 
obtained against insolvent for such debt — Scheduled 
debts. A person who has taken the benefit} of the 
insolvency sections of the Civil Procedure Code, and 
who is undischarged, but has not inserted in his 
schedule a debt for which a decree is subsequently 
obtained, is not protected from arrest in execution 
of such decree, merely because bis property is in the 
hands of the Receiver in insolvency. Such a person 
is liable to arrest under 1 the circumstances and in 
accordance with the procedure provided for by the 
Civil Procedure Code Amendment Act (VI of 1888). 
Panna Lall v. KiANHAiya Lall 

I. L. R. 16 Calc. 85 

26. Warrant of arrest— Imprison- 

ment in jail other than that named in warrant— 
Release — Civil Procedure Code ( Act XIV of 1882), 
ss. 336, 337. A Sheriff’s officer, of his own motion, 
delivered over to the officer in charge of the Alipore 
Jail a judgment-debtor who had been duly commit- 
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ted to the Presidency Jail. Held, that the imprison- 
ment was unlawful ; that the delivery over to the 
officer in charge of the Alipore Jail amounted to a 
release ; and that the prisoner was entitled, therefore, . 
to be discharged. Shamsonessa Begem v. Love 
I. Jj. R. 11 Calc, 527 

27. — Re-arrest of debtor under- 

Same decree — Release on recognizance — -Sur- 
render under recognizance — Recognizance, expiry 
of — Arrest, fresh application for — Civil Procedure 
Code ( Act XIV of 1882), ss. 239 , 241 , 341 , 349, 
357 — Writ of attachment — Criminal Procedure Code ■ 
(Act X of 1882), s. 491. A judgment-debtor 
once arrested and imprisoned in execution of a 
decree cannot, under the Civil Procedure Code, be 
again arrested under a fresh writ of attachment on 
the same decree. Secretary of State for India 
v. J edah . . . I, L. R. 12 Calc. 652, 

28. Arrest in execu- 

tion of decree — Civil Procedure Code ( Act XIV of 
1882), s. 341 — Insolvency proceedings — Protection 
order, withdrawal of. The Civil Procedure Code 
contemplates as immaterial the circumstances under 
which a judgment-debtor imprisoned in execution 
of a decree obtains his release from prison, and 
there is no power in the Court to order the arrest 
of such judgment-debtor a second time under the 
same decree. The Secretary of State for India, 
v. Judah, I. L. R. 12 Calc. 652, followed. 
In the matter of Bolye Chand Dett 

I. L. R. 20 Calc. 874 

29. Arrest of purdah-nasMn 

lady — Entering zenana — Civil Procedure Code 
(Act X of 1877), s. 336. It is not necessary that , 
a special order of Court should be made, empowering 
an officer authorized to arrest a purdah-nashin lady 
to enter the zenana of the house in which she resides. 
Under s. 336 of the Civil Procedure Code, if the 
officer is able to enter the house, he may break into 
any room in the house, including the zenana, in 
order to effect the arrest. Kademrinee Dossee v. 
Koylashkaminee Dossee 

I. L. R. 7 Calc. 19 : 9 C. L. R. 25 • 

See Doorga Churn Hitter v. Heree Mohen 
Gooho 17 W. R. 86 

30. Married woman— Impri son - 

ment for debt. Married women, against whom 
personal decrees for debt have been made, are not 
exempt from arrest or imprisonment in execution of 
such decrees under the Code of Civil Procedure. 
Lakshmana v. Kellamma . I. X*. R. 9 Mad. 69 ■ 

4. MODE OF ATTACHMENT AND IRREGU- 
LARITIES IN ATTACHMENT. 

1, Attachment without sale 

— Sale in execution of decree. Under the Code of 
Civil Procedure, property may be attached without 
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view to immediate sale. Sarqda Rrosad Mu lli ck 
v. Lutchmeput Singh Doogur 

10 B. L. R. 214: 17 W. R. 289 
14 Moo. I. A. 529 

2. Sale without attachment — 

Civil Procedure Code, 1859 , 5. 203 . Property must, 
under Act VIII of 1859, be attached before being 
sold in execution of decree, the words “ attachment 
and sale ” in s. 203 being taken together and not 
read distributively. Denonath Ruckit v. Mutty 
Lall Paul 

1 Hyde 158 : 1 Ind. Jur. O. S. 125 

8. — Attaeliment of debts 

Written notice— Civil Procedure Code, 1859 , 6\ 236. 
When the property to be attached consists of debts, 
a written notice of attachment is necessary under 
s. 236, Act VIII of 1859. Until the debtor receives j 
such notice, he is bound to pay the amount of his 
debt to the creditor whose right to receive it has 
been declared by a decree of Court, and it is no part 
of the duty of the debtor to make enquiries whether 
his creditor is or is not entitled to receive the money. 
Thakoor Das Singh v. Luchmeeput Dooggr 

7 W. R. 10 

, rt Proclamation of sale, issue 

oi Civil Procedure Code, 1859, s. 285 — Property 
not in jurisdiction. Where an attachment is made 
under s. 28o, Act VIII of 1859, the only further 
process required to bring the property to sale is the 
due issue of the proclamation of sale : the property 
need not be attached. If the property be not within 
the jurisdiction of the Court whose duty it is to 
execute the decree, the course to be followed by the 
decree-holder is that prescribed in ss. 285 and 
following. Mooeta Keshee Debee v. Kunuck 
Monee Debee . . . , 7¥.R. 267 

5. — - Attachment by Court which 

uia not pass decree — Civil Procedure Code 
1859, s. 285. The attachment of immoveable 
property by a Court other than that which passed 
the decree before the decree had been sent to it for 
execution vitiates the sale subsequently made of 

^ ’ as keiug made in strict observance 

of the procedure prescribed by s. 285 of Act VIII 
of 1859. Shurutoolah Merdha v. Gooroo Churn 
Dass W. R. 310 

6. — Sale of shares of zamindari 

hypothecated by lessee for arrears of rent. 
Where the shares of a zamindari hypothecated 
by the lessee are to be sold to recover arrears 
of rent due to the Court of Wards, no attachment is 
necessary, and the Collector has no power to attach 
the property previous to sale. J ogessur Sahoy v 
Gopal Lall . . . . 13 W. R. 173 

7. —Estates paying revenue to 

Government — Civil Procedure Code, 1859, s. 213. 

In attaching an estate paying revenue to Govern- 
ment, the attaching creditor must, in addition 
to the information required by the 1st clause of 
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s. 213, Act VIII of 1859, in respect of ordinary 
immoveable property, give also the special informa- 
tion indicated in the latter clause of that section, 
that section being cumulative in respect of estates 
paying revenue to Government. AjoodhiYa Doss 
v. Sheo Pershun Singh . 11 *W. R. 175 

— • Notice of attach- 

ment— Civil Procedure Code , 1859, s . 213. The 
intention of s. 213, Act VIII of 1859, is that the 
description in a notice of attachment should be 
sufficient to identify the property ; and in the case 
of an estate paying revenue to Government, that 
there should be a specification of the revenue. 
Lack Ram v. Mohesh Dass . 12 W. R. 488 

Dheraj Mahtab Chund v. Burodanath 
Mundtjl . . . 18 W. R. 411 

^ — — ; — — - Notice of attach- 

ment — Civil Procedure Code, 1859, s. 21‘3. Where a 
property was described as a lakhiraj tank with four 
banks, the boundaries of which were given, the 
identification was held to be fully made out. 
Dheraj Mahtab Chund v. Burdaonao?h Mundul 

18 W. R, 411 

10. Decree directing sale of 

certain property and, in case of non- satis- 
faction, of other property— Night to attach 
and sell first property, effect of failure to get satis- 
faction from second property on. Where a decree 
directs the sale of A’s property first, and then of 
IPs, if the decree-holder is unable, from opposition, 
to sell A’ s property, and proceeds against P’s and 
cannot realize his decree therefrom, he has not lost 
his right to attach and sell A ’ s property. Stephen- 
son v. Annoda Dossee . 6 W. R. Mis. 18 

11. Attaeliment of money in , 

hands of Receiver — Attachment made without 
sanction of Court — Civil Procedure Code (Act XIV 
of 1882), s. 272. An attachment of money in the 
hands of the Receiver made without previous 
permission or sanction of the Court for such attach- 
ment is improper and irregular, and the Court will 
refuse to recognize it. Khan v. Ali Mahomed Haji 
Timer, I. L. JR. 16 Bom. 577, followed. Mahommed 
Z oHURUDDEEN V. MAHOMMED NOOROODDEEN 

I. L. R. 21 Calc. 

12. — — Attachment of property in 

hands of Manager —Mortgaged property— 
Second attachment. Where attached property is 
mortgaged by the judgment-debtor with the 
consent of all parties concerned, yet, so as to leave 
some proprietary interest in the judgment-debtor, 
any judgment-creditor coming after the appoint- 
ment of the manager and the making of the said 
mortgage has a right notwithstanding to attach 
and sell what remains of the judgment-debtor’s 
interest in the property. An application for such 
second attachment cannot properly be refused by 
a Court on the ground of the property being under 
the management of the District Court pursuant to. 
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s. 243, even if the Judge’s precept forbids such 
attachment. So far as the property sought to be 
attached is moveable, if in the hands of the Judge 
or the Judge’s Court, it must be attached in the 
mode prescribed by the first part of Act VIII 
of 1859, s. 239, and a notice so sent to the Judge 
is an effectual attachment of such moveable pro- 
perty, although it is refused by the Judge, whose 
refusal to receive the notice cannot make that no 
attachment which would otherwise be a good 
attachment. In the matter of the petition of Teil & 
Co. Teil & Co. v. Abdool Hye 19 W. R. 87 

13. Attachment and sale of 

mortgage-b and,— Civil Procedure Code, 1882, 
ss. 268, 274 — Lien of purchaser on mortgaged pro- 
perty after attachment under s. 268. In execution 
of a decree obtained by them against J and M, the 
plaintiffs attached a decree obtained by J and M 
against B, and on the allegation that J and M, in 
order to avoid the consequence of this attachment, 
executed a benami conveyance of their interest 
under the attached decree to B and P, and after- 
wards with the same object took in adjustment and 
satisfaction of that decree two bonds in favour of 
R and I, respectively, by which immoveable 
property was pledged as collateral security, the 
plaintiffs attached these two bonds by prohibitory 
order, under s. 268 of the Civil Procedure Code, 
and purchased them at the sale in execution of 
their decree. In a suit on the bonds against D, as i 
the principal defendant with J , M, B, P, R, and I 
joined as parties : — Held, that the plaintiffs were 
entitled to enforce the lien created by the bonds 
against the immoveable property specified in 
them, notwithstanding that no attachment had been 
made in accordance with the provisions of s. 274 
of the Code ; a debt secured by a mortgage lien on 
immoveable property not being “ immoveable 
property ” within the meaning of that section. 
Debendra Kumar Mandel v. Rup Lall Bass 

I. Ij. R, 12 Calc. 546 

14. — , — - — — Civil Procedure 

Code, s. 274, cl. (c) — Rights of purchaser of mort- 
gage-bond at sale in execution of decree. Where a 
person at an execution-sale purchases a mortgage- 
bond under which certain immoveable property is 
given as collateral security for an advance, the fact 
that he has not attached under s. 274 of the Code 
will not affect his right to have the collateral 
security enforced by the sale of the properties 
mortgaged. Kasinath Das v. Sadasiv Patnaik 

1. 1., R. 20 Gale. 805 

' ^ ~rrr ~ — — — . Civil Procedure 

Code, 1882, ss. 268 and 274 — Attachment of mort- 
gage-debt Sale under irregular attachment— Suit 
by purchaser on mortgage . The plaintiff sued to 
recover principal and interest due on a mortgage. 
He claimed title as purchaser at a Court sale held in 
execution of a decree against the mortgagee. It 
appeared that there had been no attachment under 
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Civil Procedure Code, s. 274, but under s. 268 only. 
Held , that the purchase by the plaintiff was not 
invalid by reason of the last- mentioned circum- 
stance, and that the plaintiff was entitled to recover 
as against the property. Bebendra Kumar Mandel 
v. Rup Lall Bass , 1. L. R. 12 Calc. 546, and 
Kasinath Bas v. Sadasiv Patnaih, I. L. R. 20 Calc. 

. 805, referred to. Muniappa Naik v. Subramanxa 
Ayyan . . . I. L. R. 18 Mad, 487 

18. — — Sale of mortgage- 

debt in execution of a decree against mortgage — Sale 
carrying with it security without attaching mortgaged 
property — Civil Procedure Code, 1882, s. 274. The 
sale of a mortgage-debt described as such in execu- 
tion of a decree carries with it the security without 
attaching the mortgaged property under s. 274 of 
the Civil Procedure Code. D.ebendra Kumar 
Mandel v. Rup Lall Bass, 1. L. R. 12 Calc . 546, 
and Appasami v. Scott, 1. L. R. 9 Mad. 5, 7, per 
Turner, J., followed. Baldev Dhanrup Mar- 
vadi v. Ramchandra Balvant Kulkarni 

I. L. it. 19 Bom. 121 

17. . Civil Procedure 

Code — Rights and interests of mortgagee out of 
possession. Where the rights and interests under 
his mortgage of a mortgagee out of possession are 
attached in execution of a decree, the procedure by 
which such attachment must be effected is that 
prescribed by s. 268 of the Code of Civil Procedure. 
S. 274 of the Code cannot be applied in such a case. 
Karim- un- mss a v. Phul Chanl 

1. L. it. 15 AH. 184 

18. — . — — — — — • — Sale in execution 

held in pursuance of an attachment irregularly 
made — Civil Procedure Code, ss, 26 & and, '1274- 
Rights of auction-purchaser. Held, that a sale of 
the mortgagee’s rights under a mortgage duly held 
and confirmed was effectual to pass the mortgagee’s 
rights to the auction-purchaser, even though the 
attachment subsequent to which such sale was held 
might have been made under a wrong section of the 
Code of Civil Procedure. Bal Krishna v. Masuma 
Bibi , 1. L. R. 5 All. 142 : L. R. 9 I. A. 182, Maha- 
deo Bubey v. Bhola Nath Bichit, I. L. R. 5 All. 
86, Ram Chand v. Pitammal , I. L. R. 10 All. 
506, and Karim-un-nissa v. Phul Chand, I. L. R. 
15 All. 13 4, referred to. Sheo Charan Lal v , 
Sheo Sewak Singh . I. L. It. 18 AH. 409 

19. ~ — — Irregularity in attachment 

—Beng. Reg. VII of 1825, s. 7— Omission to require 
security. An attachment made under Bengal 
Regulation VII of 1825, without first requiring 
security as directed by s. 7 of that Regulation, 
was , held to have been irregularly made, but the 
irregularity was not one which affected the jurisdic- 
tion of the Court or made the attachment void. 
Khodajaninissa v. Stevens . 20 W. R, 433 

20. Civil Procedure 

Code, 1859, s. 239 — Immaterial injury . An attach- 
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meat of immoveable property is not voidable, 
merely because all the forms prescribed in s. 239, 
Code of Civil Procedure, have not been followed 
when the irregularities complained of are immaterial 
and not productive of any substantial injury to the 
person who objects to the proceedings. Kooranee 
Dassi v. Bhubttn Mokenee Dassi 

6 W. R, Mis. 52 
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more property than is necessary . Where the decree- 
holder wantonly attached more property than was 
necessary for the discharge of his claim, the Court 
may order sequestration of only a portion of the 
property attached. Pursotum Doss v. Oodey 
Narain Mule ... 1 Agra Mis. 3 

* 22. Incorrect descrip- 

tion of property sought to be attached— Sale in execu- 
iion of decree Subsequent purchase of same property 
wider a decree for pre-emption— Civil Procedure 
vode, s. 274 . In execution of a simple money - 
decree against the holders of a muafi interest in a 
certain village, who did not possess any zamindari 
inheres t m that village, an attachment was obtained 
by the decree-holder in 1884 of “ an eight biswas 
zammdari share of mouza D,” and under that 
attachment a sale took place in January 1886. 
Meanwhile, m December 1885, a decree for pre- 
emption m respect of a sale by the judgment- 
debtors m 1881 of their muafi interests in the village 
was decreed in favour of persons who were not 
parties to the litigation in which the attachment of 
I8c 4 was effected. The plaintiffs (who were in 
possession) sued for a declaration of their right to 
the muafi interests as against the auction-purchaser 
under the sale of January 1886. Held, that the 
attachment m 1884 was not a good attachment of 
the muafi interests of the judgment-debtors, and the 
auction-purchaser could not be held to have 
purchased those muafi interests, and the title of the 
plaintiffs under their pre-emptive decree of Decem- 
ber 1885 must prevail. Hargtj Lal Singh * Mu- 
hammad Raza Khan . 1. 1*. R. 13 All. 119 

* 7 ~ “7 — Attachment of 

■assets of a judgment-debtor outside the jurisdiction of 
the attaching Court-Practice— Procedure. The plain- 
4l 5 pf V fK S ^ bta f 1 ® d decree againsc the defend- 
? m the Court at Bhusaval, sought to execute it 
by attaching a moiety of the defendant’s pay. The 
defendant was a sorter in the Railway Mail Service, 

thlh 6d , betw 1 een Bbasaval and Nagpur, at 
winch latter place he raised and received his pav. 
By an order of attachment issued, at the plaintiffs 

disbSsin^ ffl 0 Bhu n T al Court to *be defendant’s 
i • ° officer at Nagpore, a moiety of pav 

b ? that officer ’ the defendant 
ewfV ® busaval Co « r t to cancel the order, 

disbn^“l g 14 W -f F e§a1 ’ as neither he nor 

to th7mfh°r 0e 7 eS1, ^ d , J at Bhusaval - On reference 
min S that the order of attach- 
ment was ultra vires, as neither the defendant nor 
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his disbursing officer resided within the jurisdiction 
of the Bhusaval Court. The proper procedure 
was to send the decree of the Bhusaval Court for 
execution to Nagpore, where the disbursing officer 
resided^ and^ the defendant’s pay was available 
for satisfaction of the decree. Rango Jaira.m v. 
Balkrishna Vithal . I. L. R. 12 Bom. 44 

Gopal v. Levet . 1. 1 *. E. 12 Bom. 45 note 
24. 


. — Attachment before 

judgment— Termination of attachment— Sale in 
execution— M aterial irregularity in publishing or 
conducting sale without attachment — Waiver — Civil 
Procedure Code, ss. 311, 483. The plain tifE insti- 
tuted a suit against the defendant for recovery 
of money, and previous to judgment, that is, on the 
8th January 1885, applied for, and on the 11th 
obtained, orders for attachment of several houses 
and premises belonging to defendant, and such 
attachment was made. The suit was dismissed, 
but eventually on appeal it was decreed, but the 
attachment was never withdrawn. Plaintiff then 
applied for execution of his decree, and his appliea- 
tion was granted by an order directing that the 
property of the judgment-debtor should be 
notified for sale on the 1st February 1887, and 
accordingly, on the 21st December 1880, a sale 
notification was issued. Judgment-debtor twice 
applied for postponement of sale, but his applications 
were refused, and the sale took place on the date 
fixed. The judgment-debtor then objected to 
the confirmation of the sale, urging that the property 
sold was never attached in execution of the decree, 
and the attachment previous to judgment was 
infructuous, because afterwards the claim was 
dismissed by the Court of first instance ; that there 
had been several other irregularities in publishing 
and conducting the sale ; and that, owing to the 
irregularities, property had been sold at a grossly 
inadequate price, causing substantial injury. The 
Subordinate Judge, overruling the objections, 
confirmed the sale. On appeal by the judgment- 
debtor i—Hdd , following Mahadeo Dubiy v. Bhola 
Nath Dichit, I. L. JR,. 5 All. 86, that a regularly 
perfected attachment is an essential preliminary to 
sales in execution of decrees for money ; and where 
there has been no such attachment, any sale that 
may have taken place is not simply voidable, but de 
facto . void, and may be set aside without * any 
inquiry as to substantial injury being sustained by 
the judgment-debtor for want of a valid attachment ; 
and that an attachment before judgment, like a 
temporary injunction, becomes fundus officio as 
soon as^ the suit terminates. Further, that the 
phrase “ a material irregularity in publishing or 
conducting ” in the first paragraph of s, 311 of the 
Code of Civil Procedure should be liberally construed, 
and that absence of attachment of property at the 
time of sale thereof is <c a material irregularity,” 
attachment being the first step which a Court in 
executing a simple money-decree has to take to 
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assert its authority to bring property to compul- 
sory sale. Ram Chand v . Pit am Mae 

I. X. B. 10 AIL 506 

25. ' ' Civil Procedure 
Code , ss. 268 , 272 — Official Trustee's Act ( XVII 
of 1864) — Public officer — Attachment by notice. 

A decree against a married woman provided that the 
amount due under it should be payable out of the 
separate estate of the judgment-debtor. The judg- 
ment-debtor was entitled to a life-interest in certain 
trust funds under a settlement of which the Official 
Trustee was the trustee. The decree-holder pro- 
ceeded to execute his decree against the life-interest 
of the judgment-debtor by notice to the Official 
Trustee under s. 272 of the Code of Civil Procedure ; 
but there were no funds in the hands of the Official 
Trustee which would have been attachable under 
s. 268. The decree-holder now applied that the life- 
interest might be sold. Held, that the interest of j 
the judgment-debtor was not validly attached, j 
Semite ■: The Official Trustee is a public officer | 
within the meaning of s. 2 of the Civil Procedure | 
Code. Abdool Lateef v. Dotjtre 

I. L. R. 12 Mad. 250 

26. Attachment of 

equity of redemption — Civil Procedure Code, 1882, 
ss. 266 and 274 — Transfer of Property Act (IV of 
1882), s. 60. The equity of redemption of the mort- 
gagor is immoveable property, and is, as such, liable 
to be attached and sold in execution of a decree 
under s. 266 of the Civil Procedure Code (Act XIV of 
1882). Its attachment can be effected under s. 274 
of the Code by an order prohibiting the judgment- | 
debtor from dealing with it in any way and all 
persons from receiving it, such order being proclaim- 
ed and notified as therein directed. Parashram j 
Harlal v. Govind Ganesh Porgaumkar 

I. X. R. 21 Bom. 226 | 

27. — — — — — — Attachment of j 

money in hands of Receiver — Attachment made j 
without sanction of Court— -Civil Procedure Code, 
1882 , s. 272. An attachment of money in the 
hands of the Receiver made without previous per- 
mission or sanction of the Court for such attachment 
is, improper and irregular, and the Court will refuse 
to recognize it. Kahn v. Alii Mahomed Haji 
Umar, I.L.R. 16 Bom. 577, followed. Mahommed 

ZOHURUDDEEN MAHOMMED NOOROQDDEEN 

I. X. B. 21 Calc. 85 

28. — — — — Attachment for 

arrears of rent — Notice of attachment before portion of 
arrears became due. Where property was attached 
for arrears of rent '.—Held, that the attachment was 
not vitiated by the circumstance that notice of 
the attachment was given before a portion of the 
arrears claimed had become due. Kamala Nayak 
v. Ranga Ratj 1 Mad, 24 

29. — — — ; ■ ; * Copy of order 

for attachment not fixed in Collector's office— Civil 
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Procedure Code, s. 274 — Copy of order for attach- 
ment not fixed up in Collector's office. In execution 
of a money-decree, an order was issued, under 
s. 274 of the Civil Procedure Code, for the attach- 
ment of property which was the joint ancestral 
estate of the judgment-debtor and his father. A 
copy of this order was not fixed up in the office of: 
the Collector of the district in which the land was 
situate, as required by s. 274. Held, that, though the 
defect in the manner in which the attachment was 
made might render the attachment ineffectual for 
the purpose of voiding alienations made, the attach- 
ment was effectual against the judgment-debtor, and 
the defect did not afford a ground for declaring the 
execution proceedings ineffectual. Rai Ralkishen 
v. Rai Sit a Ram . . I. L. B. 7 All. 731 

30. A ttaching creditor 

has no cause of action for wrongful removal of attached 
property — Such creditor's remedy , if any , lies in 
execution and not by separate suit — S. 91 (/) of 
Transfer of Property Act not applicable to 
attaching creditors. An execution creditor does 
not by attachment acquire such an interest 
in the attached property as will enable him 
to maintain an action for its wrongful removal.. 
The rights of attaching creditors are regulated by 
the Code of Civil Procedure and the provisions of 
s. 91 (/) of the Transfer of Property Act do not apply 
to them. The remedy, if any, of the attaching, 
creditor is by proceedings in execution and not by 
separate suit. Godu Ram v. Suraj Mai, I. L. R. 27 
All. 378, doubted. Kaeuppan Chetti v. Kanda- 
sami The van (1906) . I. X. R. 30 Mad. 20 T 


5. PRIORITY OF ATTxVCHMENT. 

1. Question of priority of 

attachment — Attachment under decree of 
High Court of property already attached under 
decree of Small Cause Court — Claim to attached 
property, by what Court to be decided— Civil Pro- 
cedure Code, 1882, s. 272. In execution of a 
decree obtained in the High Court, the plaintiffs, on 
the 22nd of March 1S95, attached certain property 
of the defendant, which, however, had been already 
attached on the 22nd of February 1895 by one R, 
who had obtained a decree against defendant in the 
Court of Small Causes. The plaintiffs 5 attachment 
was therefore effected under s. 272 of the Civil 
Procedure Code (Act XIV of 1882) by a notice 
addressed by the Prothonotary of the High Court 
to the Registrar of the Small Cause Court. The 
claimant was mortgagee in possession, and the 
defendants were his tenants. On the 26th February 
he had lodged a claim in the Small Cause Court to 
the said property as mortgagee in possession, and on 
the 25th March 1895 a consent order was passed by 
the Chief Judge of that Court directing that R’s 
attachment should stand subject to the claimant’s 
claim. On the 22nd April 1895, the claimant 
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5. PRIORITY OF ATTACHMENT— co?ie?d. 
applied to the Chief Judge of the Small Cause Court 
to issue a notice to the plaintiffs in this suit, under s. 
272 of the Cifil Procedure Code, to determine the 
question of priority of claim to the attached pro- 
perty between him and the plaintiffs. His applica- 
tion was refused, the Chief Judge being of opinion 
that he could not interfere in a High Court suit. 
The claimant then filed his claim in the High Court, 
and took out this summons to remove the plaintiffs 5 
attachment. Held, that, under s. 272 of the Civil 
Procedure Code, the Small Cause Court was the only 
Court to decide the question of priority between 
"the claimant and the plaintiffs. Jeynarayan 
Meghraz v. Ismail Kurima 

I. X. B. 19 Bom. 710 

2. — — Creates legal r ights 

though it creates no charge having 'priority over other 
t creditors Action maintainable for wilful infraction 
of such right, without justification. An attaching 
creditor does not acquire any charge on the attached 
property which would give him priority over other 
creditors claiming rateable distribution or over the 
general body of creditors proving in an insolvency of 
the judgment-debtor. He however acquires a right 
to have the property kept in custodia legis for the 
satisfaction of his debt. An intentional interference, 
without sufficient justification with such right is an 
actionable wrong for which an action will lie. Suraj 
Bunse Koer v. Sheo Per shad Singh, I. L. R. 5 Calc . 
14S , 174, referred to. Krishna Ran v. Laksh- 
mana Shanbhogue , I. L. R. 4 M ad. 302, referred to. 
Frederick Peacock v. M adon Gopal, 1. L. R. 29 Calc. 
42S, distinguished. Krishnasawmy Mudaliar v. 
Official Assignee of Madras, I. L. R. 26 Mad. 673, 
distinguished. Quin v. Leatham , [1901] A. C. 
495, referred to. Where property attached in 
•execution is removed by one who is not a party to 
the suit, the decree-holder must enforce his claim by 
a separate suit and not in execution. Mirza 
M ahomed Aga Ali Khan v. The Widow of Balmakund, 
L. R. 3 1. A. 241, distinguished. Saxkaralinga 
Reddi v. Kandasami Tevah (1907) 

I. X.B. 30 Mad. 413 

0. ALIENATION DURING ATTACHMENT. 

1 Effect on alienation of setting 

.•aside ex-parte decree— Civil Procedure Code , 

240 — Validity of attachment — Ex-parte decree. 
The effect of granting an application under 
s. 119 of Act VIII of 1859 is to declare that there 
has not been yet a valid decree in the suit, and 
thereby any attachment that has issued in execution 
of the decree which has been set aside becomes 
invalid. A obtained a decree ex-parte against B. 
Property belonging to B was attached in execution. 
While under attachment, B sold the property to G. 
Afterwards B applied for and obtained an order, 
under s. 119 of Act VIII of 1859, to set aside A’s 
decree and for a new trial. Held , that C’s purchase 
was not null and void under s. 240 of Act VIII of 
1859. Lala Jagat Nabayan v. Tulsiram 

1 B. Ii. B. A. O. 71 


ATTACHMENT — contd. 

6. ALIENATION DURING ATTACHMENT — 
contd. 

Juggijt Narain v. Toolsee Ram 

10 W. B. 99 

2. Incumbrance pending at- 

tachment — Right of purchaser at sale at instance 
of second attaching creditor. The purchaser of the 
right, title, and interest of a judgment-debtor in 
certain immoveable property at an auction-sale 
which took place at the instance of a second attach- 
ing creditor was held to take the property subject to 
an incumbrance created by the judgment-debtor 
pending the first, but prior to the second, attach- 
ment, although the first attaching creditor was first 
paid out of the proceeds of the sale. Quaere : 'What 
the sale ought not to have been under the first 
attachment as against which the incumbrance would 
have been void. Guru Prasad Saetj v. Binda Ribi 

9 B, X. B. 180 : 18 W. B. 279 

3. Bona fide private aliena- 

tion— Ad VIII of 1859, s. 240 . Held (Markry, 
J., dissenting), that a private bond fide alienation for 
value of property attached under Act VIII of 1859, 
made during the continuance of the attachment, is, 
by s. 240 of that Act, null and void only as against 
the attaching creditor or persons who may acquire 
rights under or through the attachment, and not 
as against the whole world. Anando L all Bass 
v. Radhamohan Shaw 

2 B. L. B. F. B. 49 : 11 W. B. O. C. 1 

Same case affirmed in the Privy Council. Anttnd 
LAL DASS V. JULLODHUR SHAW 

10 B. Is, B. 134 : 17 W. B. 313 : 

14 Moo. I. A. 543 

Ram Charax Lj4l v. Jhatu Sahu 

12 B, I u B. 413 note : 14 W. B. 25 

Balmokund V. Ramhit Dass . 13 W. B. 134 

4. Private alienation 

which does not interfere with any claim enforceable 
under a subsisting attachment. The alienation 
which s. 276 of the Code of Civil Procedure is 
intended to prevent is an alienation which, if per- 
mitted, would defeat claims legally enforceable 
under the decree in execution of which the property 
alienated has been attached. When a private 
alienation of attached property is made under such 
circumstances that it in no way interferes with the 
rights secured by his decree to the attaching decree- 
holder, s. 276 is no bar to such alienation. Narain 
Das v. Sheambar Ahir, Weekly Notes, (1897) 37, 
and Anund Loll Doss v. Jullodhur Shaw, 10 B. L. R. 
134 : 14 Moo. I. A. 543, referred to. Abdul 
Rashid v. Gapbo Lal . I. Xu B. 20 All. 421 

5. Alienation during 

attachment — Civil Procedure Code ( Act XIV of 1882), 
ss. 483 , 484, 485, 486, 487, 488, 489, 490, 276. 
Any private alienation of a property attached 
before judgment, during the continuance of the 
attachment, is void as against all claims enforceable 
under the attachment. The effect of an attach- 
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ment of a property under the Civil Procedure Code, 
whether made before or after decree, is the same, 
provided that in the former case a decree is made for 
the plaintiff at whose instance the attachment takes 
place. Raj Ghunder Boy v. Isser Chunder Boy , 
Bowke O.C. 139 , referred to. Ganu Singh v. 
Jang Lal . . . I. Ij. B. 26 Cal. 531 


6. Effect of removal of attach- 

ment — Execution struck off from laches of decree- 
holder* Certain property was attached in execution 
of a decree, and while the attachment was in force, 
pottahs were granted to certain persons by the judg- 
ment-debtors. Twelve years after the attachment 
ho further steps having been taken in the matter, 
the execution case was struck off the file, and the 
property was afterwards mortgaged by the judg- 
ment-debtors to R. Subsequently, a fresh attach- 
ment was issued at the instance of the heirs of the 
former attaching creditor, under which the property 
was put up for sale subject to R’s mortgage, andi? 
herself became the purchaser. In a suit by R to set 
aside the pottahs granted during the continuance of 
the first attachment: — Held, that the prohibition 
against alienation of property under attachment 
avoids such alienation only as against the execution- 
creditor or person entitled to claim under him. A 
conveyance executed by the judgment-debtor after 
an attachment has been removed, and before a fresh 
attachment is issued, is valid, though the second 
attachment is under the same execution as the first. 
Qucere : Whether an alienation of property under 
attachment void as against the execution-creditor 
becomes valid by relation when the attachment is 
removed. Semble : It may be presumed that an 
execution long neglected, and finally struck off, has 
ceased to be operative, and in that case a judgment 
creditor’s title will only date from any subsequent 
attachment which he may obtain. Puddomonee 
Dossee v. Roy Muthooranath Chqwdhry 

12 B. L. B. 411 : 20 W. B. 133 


Goonjessur Boon war v. Luchmee Narain 
Singh . . . . . 20 W. B. 418 


Atongxny Dossee v. Ciiowdhry Junmunjoy 
Muluck . . . . 25W.B. 513 


Queer e : Would tins decision apply where the 
delay was caused by the decree-holder’s willingness 
to give his debtor every indulgence and every 
opportunity of repaying the debt ? See per Glover 
J* Indus jeet Koer v. Luchmun Singh 

24 W. B. 58 

- — : Presumption of 

abandonment of attachment. A deed of alienation of 
certain property made pending an attachment of the 
property was held not to become valid by reason of 
the removal of the attachment. It does not follow 
because subsequent applications for attachment are 
made by a decree-holder, that the original one is 
abandoned. Dhirajt Mahatab Chand Bahadur v. 
SURNOMOYEE DOSSEE 

12 B, L. B, 414 note : 15 W. B, 222 
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8. — — — Civil Procedure 

Code , 1882 , s , 273 — Dismissal for an application 
for execution — Attachment of a decree— -Execution 
of attached decree. The holder of a decree dated 
1885 applied to execute it, but Ms application was 
dismissed in March 1887 on the ground that “ no 
further steps had been taken.” It did not appear 
that any notice was given to him before the order of 
dismissal was made. Nevertheless the decree-holder 
proceeded to excute a decree of the judgment- 
debtor attached by him and brought to sale certain 
property which was in question in the present suit, 
and it was purchased bond fide by the present 
defendant, who obtained a sale certificate from the 
Court. The present plaintiff claimed as assignee 
from the holder of the attached decree to execute it 
against the same land, and now sued for a declara- 
tion that it was liable to be brought to sale by him, 
and that the defendant’s purchase was void as 
against him. Held, (1) that under the circumstances 
of the case the attachment in execution of the decree 
of 1885 was subsisting at the time of the purchase by 
the defendant; (2) that a judgment-creditor who 
attaches a decree is competent to execute it. 
Rangasami Chetti v. Periasami Mudali 

X, Xj. B. 17 Mad. 5S 


9. < — — — Termination of 

attachment by abandonment. The plaintiff had an 
attachment against certain property. Owing to his 
not filing a necessary affidavit, the execution peti- 
tion was struck off. Subsequently he applied for 
the sale of the property, and the Court directed a 
fresh attachment to issue. It was held that these 
facts did not amount to an abandonment of the first 
attachment by the plaintiff. SriniVasa Sastrial 
Sami Rah . X. L. B. 17 Mad. 180"' 


10. — Assignment of 

decree — Second attachment by assignee — Presumption 
as to cessation of prior attachment. If at the date of 
the assignment of a decree the judgment-debtor’s 
property is already under attachment, in execution 
of such decree, it is not necessary for the assignee of 
the decree to apply for a fresh attachment. When 
either the decree-holder or his assignee applies to 
have attachment under the decree of property 
which has been previously attached under the 
decree, it lies upon the decree-holder or the assignee' 
of the decree, as the case may be, if the question is 
raised, to show that the second application was 
unnecessary by reason of the first attachment being 
still subsisting. Failing such evidence, a Court may 
presume that the prior attachment had ceased 
before the application for a second attachment was 
made, Puddomonee Dossee v. Muthoora Nath 
Chowdhry, 12 B. L. B. 411 , referred to. Haflt 
Suleman v , Abdullah . I. X». B. 18 All. 133' 


11. — . — — — — . Circumstances 

showing expiry of attachment. An attachment, 
which had, at one time, prohibited alienation of the 
property, and on which the plaintiffs relied as» 
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having rendered the mortgage invalid, was held 
under the circumstances to have been no longer in 
operation at the time when the mortgage was 
executed, and the mortgage was upheld. Mahomed 
Mojtxfeer Hosse33t v. Kishorx Mohtjn Boy 

I, L. R. 22 Calc. 909 
Xi. R. 22 I. A. 129 

12. Order releasing 

property from attachment — Subsequent decree estab- 
lishing attaching creditor's right to attached property — 
Mortgage of attached property between release and 
subsequent decree — Code of Civil Procedure, 1882, 
ss. 276 , 280, and 283. A decree-holder attached the 
property of certain of the defendants, who then 
obtained an order of release under s. 280 of the Code 
of Civil Procedure, and subsequently mortgaged 
the property. The attaching creditor thereupon 
sued for and obtained, under s. 283 of the Code, 
a declaration that the mortgaged property was 
nevertheless liable to be sold under this attachment. 
A few days after obtaining such decree, he again 
attached the judgment-debtor’s property. The 
mortgagees then sued on their mortgage, and 
obtained a decree for sale. The sale in execution of 
the attaching creditor’s decree and that ordered by 
the decree in favour of the mortgagees were both 
advertised for the same day. The plaintiff pur- 
chased at the sale under the attaching creditor’s 
decree, and then sued for a declaration that the 
property was not liable to be sold in execution of 
the mortgage-decree on the ground that the judg- 
ment-creditor’s attachment was restored by the 
decree under s. 283 of the Code, and that the 
mortgage executed by the judgment-debtors was 
invalid as against the plaintiff, the purchaser at the 
execution sale. Held (affirming the decisions of the 
Subordinate Judge and the District Judge), that the 
plaintiff was entitled to the decree sought. 
Mahommed Waris v. Pitumber Sein , 21 W. B. 435 , 
applied. Boise mali Bai v. Prosunno Nararv 
Chowdhry . . I. Xi. R. 23 Calc. 829 

18. — — Execution case 

struck off the file . Where, certain immoveable pro- 
perty having been attached, the execution case was 
subsequently struck off the file, and the judgment- 
debtor applied again for attachment of the same 
property : — Held, looking to the particular circum- 
stances of the case, that a private alienation of the 
property, after the date of such application, but 
before attachment, was not void under the pro- 
visions of s. 240 of Act VIII of 1859. The principle 
of the High Court’s decision in Ahmud Hussain 
Kha,n v. Muhammad- Azim Khan,l N. W. 51 : Ed. 
1873 9 48, followed. Jaib-un-nissa v. Jairam Gir 

I. Is. R. 1 All. 018 

14. Alienation under irregular 

attachment — Civil Procedure Code, 1859, ss. 239, 
240 — Private alienation after attachment . Certain 
land was attached in the execution of a decree in 
the manner required by s. 235 of Act VIII of 1859, 
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but a copy of the order of attachment was not, as 
required by s. 239 of that Act, fixed up in a con- 
spicuous part or in any part at all of the Court- 
house of the Court executing the decree, nor was 
it sent or fixed up in the office of the Collector of the 
district in which the land was situated. Subse- 
quently to the attachment of the land, the judg- 
ment-debtor privately alienated it by sale. Held, 
that, as the attachment had not been made known 
as prescribed by law, the provisions of s. 240 of Act 
VIII of 1859 did not apply, and the sale was not 
null and void. Indra Chandra v. Agra and Master- 
man's Bank, 1 B. L. B. S. N. 20 : 10 W . B. 264, 
followed. Nur Ahmad v. Altaf Ali 

I. Xi. R. 2 All. 58 

15. Alienation under attach- 

ment to satisfy future default— Decree for 
money payable by instalments — Act VXII of 1859 , 
ss. 240, 243, 245. A obtained a decree against B 
for a sum payable by instalments . B made default in 
payment of an instalment, and A attached certain 
immoveable property belonging to B. W hile under 
attachment, B sold the property to C, and out of the 
proceeds paid into Court the full amount of the debt 
then due and for which the property had been 
attached. A took out the money, but applied for 
and obtained an order from the Munsif that the 
property should remain under attachment, in order 
to satisfy any future sum which should fall due under 
the decree and in payment of which B should make 
default. B failed to pay a further instalment when 
due, and A obtained an order for sale of the property. 
A himself became the purchaser, and was put. in 
possession by the Court, notwithstanding* the claim 
of C, who had been in possession ever since his 
purchase. In a suit by C to recover possession 
Held , that the Court had no power to make the 
order continuing the attachment, the right of attach- 
ment being only for sums actually due, and the whole 
amount for which execution issued being satisfied 
out of the proceeds, the alienation of the property 
to C was not void as against A. Ramdhan Mitter 
v. Kailas Nath Dtjtt 

4 J3. L. R. A. C. 20 : 12 W. R. 457 

16. - Alienation under attach- 

ment not properly executed — Suit for money 
paid to stay foreclosure — Act VIII of 1859, s. 240 
— Mortgage — Lien. In execution of a decree, 
A, the judgment creditor, obtained an order for the 
attachment of certain property of B, the judgment- 
debtor, but it was not executed as required by Act 
VIII of 1859. The property was, however, adver- 
tised for sale, and B obtained an order staying the 
sale, on a petition alleging that A had agreed to give 
him time on condition that the attachment should 
remain good, and declaring that he (B) would not, 
alienate the property until the whole of the decree 
was satisfied. Subsequently B mortgaged a portion 
of this property to G . A assigned his decree to D, 
upon whose application the property was attached 
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and sold, and E became the purchaser. C having 
taken steps to foreclose the mortgage, E, to prevent 
such foreclosure, paid, the amount into Court. Held , 
that E. could not maintain a suit against G to recover 
the amount so paid by him. The mortgage by 
B was not an alienation null and void under s. 240, 
Act VIII of 1859. R’s petition did not create a 
charge upon the property in favour of A. Rames- 
war Singh v. Ramtantj Ghose 

4 B. L. R. A. O. 24 

Rutnesstjr Sing v. Ram Tanoo Ghose 

12 W. R. 491 

17. Alienation made under 

agreement for satisfaction— Sanction of Court 
— Civil Procedure Code , 1859, s. 240 . The plaintiff 
sued to recover certain land which had been hypothe- 
cated to him in 1843, and subsequently sold to him 
in 1868, while under attachment in execution of a 
decree in a suit brought by the plaintiff to establish 
his hypothecatory claim. The third defendant 
claimed under a mortgage prior in date to the 
hypothecation to the plaintiff, and under a sale 
prior in date to the sale to the plaintiff, made to the 
third defendant whilst the land was under attach- 
ment in execution of the decree to the plaintiff. 
Held, that the sale to the third defendant, which 
was made not under any agreement wfith the 
plaintiff for the satisfaction of the decree through 
the Court, was invalid by reason of s. 240 of the 
Civil Procedure Code ; but that the alienation 

. to the plaintiff, the decree- holder, during the attach- 
ment to satisfy the decree, which was duly sanc- 
tioned by the approval of the Court which issued the 
process of attachment, was valid. Annavuna- 
davan v. Iyasawmy Pillay . 6 Mad. 65 

18. Sale by consent of judgment- 

creditor — Subsequent withdrawal of attach- 
ment. Where a judgment-debtor raised a sum of 
money by a sale of part of the attached property and 
devoted some part of that money to a payment on 
account to the judgment-creditor, and the judgment 
creditor thereupon withdrew from the execution and 
from the attachment of the property : — Held , that 
the attachment would not invalidate the sale. 
Prannath Mitter v . Sttmbhoo Chunder Nath 

7W.R.430 

19. — Mortgage pending attach- 

ment— Civil Procedure Code, 1859, s . 240. Held 
by Loch and E. Jackson, JJ., that a mortgage of 
any kind made after attachment is such an aliena- 
tion as is contemplated by s. 240, Act VIII of 1859, 
and is null and void. Munnoo Lall v. Beet 
Bhtjngun Singh . .... 9¥, R. 544 

■ — — Civil Procedure 

Code, 1882, s. 276 — Lease of /property under attach- 
ment. Held, that a zur-i-peshgi lease and an 
ordinary agricultural lease made by a judgment- 
debtor of property under attachment were aliena- 
tions which were void by reason of the prohibition 
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contained in s. 276 of the Code of Civil Procedure. 
Levi Prasad v. Raldeo . I. L. R. 18 All. 128 

21. Requirements of attach- 

ment not complied with — Civil Procedure 
Code, 1859, s. 240. Before an attachment can be 
relied on under s. 240, Code of Civil Procedure, for 
the purpose of invalidating any subsequent aliena- 
tion, it must be shown to have been duly made by 
a written order issued and published, viz., the 
prohibitory notice prescribed by law. Lwarka- 
nath Biswas v. Ram Chunder *Roy 

13 W. R. 136 

22. — Civil Procedure 

Code, 1859, ss. 235, 239, and 240. Held, that the 
alienation of property cannot be declared void under 
the provisions of s. 240, Act VIII of 1859, where no 
attachment order was issued or notified in the 
manner prescribed by ss. 235 and 239 of the said 
enactment. Where there was no attachment after 
the manner prescribed in Act VIII of 1859, but the 
property was advertised for sale, and the judgment- 
debtor encumbered the property with lien : — Held, 
that the decree-holder could sell the property, but 
subject to liens which were not otherwise proved to 
be collusive. Sahoo Chund v. Geetum Singh 

2 Agra 206 

23. - — - — $ — Civil Procedure Code, 1859, 

s. 240 (1882, s. 276), object of — Civil Proce- 
dure Code, 1859, ss. 240, 270, and 271. A private 
alienation of property while under attachment is 
null and void only as regards the attaching creditor 
and those who claim under or through the attach- 
ment. Anund Lall Doss v. Jullodhur Shaw, 10 
B. L. B. 134 : 17 W. JR. 313 , followed. Act VIII of 
1859, s. 240, is for the benefit of an attaching creditor 
(subsequent to, and in defiance of, whose attach- 
ment the private alienation thereby declared void 
has been made), and of those claiming under or 
through him, and not for the benefit of puisne 
attaching creditors, whose attachment is laid later 
than such private alienation. Balaji Ramchandra 
v. Gayanan Babaji . . 11 Bom, 159 

24. _ Effect of good attachment 

on alienation — Voidable alienation. An aliena- 
tion of property while under attachment is not 
absolutely void for all purposes and as to all persons, 
but voidable only, and capable of confirmation. 
Mahomed Ali v. Gokul Chund 

1 N. W. 19 ; Ed. 1873, 18 

e.g., as in case of the decree being set aside. 
Juggut Narain v. Toolsee Ram . 10 W. R. 99 
1 B. E. R. A. C. 71 

^5. — — — Voidable alien- 

ation — Civil Procedure Code, 1859, s. 240 . An 
alienation of property attached in execution of a 
decree, made for the bond fide purpose of satisfying 
the decree in respect of which the attachment has 
been made, and where the consideration for the 
alienation is applied to, and is found to be sufficient 
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tor, the satisfaction of the decree, is not invalid 
under s, 240 of the Code of Civil Procedure. Fur- 
meshtjr Rai v. Hidayutoollah. Mehral Bai v. 
Hidayutoollah . 1 N. W. 60 : Ed, 1873, 114 

26. Alienation after satisfac- 

tion, but before removal of attachment— 
Civil Procedure Code, 1859 . s. 240. A judgment- 
debtor satisfied a decree under which attachment of 
his^ property had been made. He reported the 
satisfaction to the Court, and on the following day 
he executed a mortgage of his property. The day 
after the execution of the mortgage the attachment 
was removed by the Court. Held, that the mortgage, 
if bond fide , was not null and void under s. 240 of 
the Code of Civil Procedure. Buldee Singh v. 
Kanaha . . 1 N. W. 71 : Ed. 1873, 125 

27. Private alienation, meaning 

of — Civil Procedure Code, 1859 , s. 240 — Insol- 
vency Act, s. 7 — Vesting order . The expression 
“ private alienation,” in s. 240 of the Code of Civil 
Procedure, does not refer to an alienation effected 
by a vesting order of the Insolvent Court under s. 

7 of the Indian Insolvency Acj ; such an alienation 
is rather an alienation by operation of law than 
one by the judgment-debtor. Sareiesv. Bundhoo 
Baee . 1 N. W„ Part 6, 81 : Ed. 1873, 172 

28. Illegal alienation— Civil 

Procedure Code, 1859, s. 240. Any alienation of 
property after attachment is illegal under s. 240, 
Act VIII of 1859. Jadubanund Boy v. Bejoy 
Go bind Chowdhry . . 7 W. B. 511 

Moorul Singh v. Mohtjn Kooer 9 W. B. 167 

MONOHUR LaLL V. JUGGOMOHUN LALL 

9 W. B. 307 

29. Prior lease for attached 

•property. Where landed property is attached in 
execution of a decree, the party attaching is bound 
by a lease obtained for it prior to his attachment, 
Fegredo v. Mahomed Mudessur . 15 W. B. 75 

30. Alienation after one decree 

and before another — Civil Procedure Code, 
1859, s. 240. Although, under the provisions of 
;S. 240 of Act VIII of 1859, a private alienation by 
sale of property after attachment can be impugned 
by the holder of the decree in execution of which it 
was attached, if obstructive of the execution, yet 
:such alienation cannot be impugned by the holder of 
the decree, under those provisions, because it 
■obstructs the execution of another decree obtained 
by him subsequently to the date of the alienation. 
Maiibuban v. Baheemun . 6 N. W, 217 

31. Alienation with knowledge 

and consent of creditor attaching — Civil 
Procedure Code, 1859, s. 240. While certain 
immoveable property was under attachment, the 
judgment-debtor mortgaged it for value to the 
Mus-soorie Savings Bank, with the knowledge of the 
iUttaching creditor, the Delhi Bank, which acquiesced 
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in, and benefited by, the mortgage. The property 
was subsequently released from attachment, but was 
again attached, and was brought to sale in execution 
of the decree held by the Delhi Bank, and purchased 
by the defendants. The Mussoorie Savings Bank 
sued the auction-purchasers, claiming the right to 
bring the property to sale on the ground of its being 
under mortgage to the Bank prior to its purchase by 
the defendants. It was held that under the circum- 
stances the defendants must take the consequences 
of having purchased the property without having 
satisfied themselves as to its condition. Had it not 
been for the conduct of the Delhi Bank, however, the 
rule that a private bond fide alienation for value of 
property attached under Act VIII of 1859 is, by 
virtue of s. 240 of the Act, null and void only 
as against the attaching creditor or persons who may 
acquire rights under or through the attachment, 
would have saved the defendants, and it would have 
done so, notwithstanding that the sale of -n the 
property in suit took place in pursuance of a second 
attachment. Dhurrum Dass v. Mussoorie Sav- 
ings Bank . . . . 6 N. W. 296 

32. — — Civil Procedure 

Code, 1882 , s. 276 — Kanom granted during a 
subsisting attachment — Subsequent discharge of judg- 
ment-debt, and other later attachments - — Claim 
for rateable distribution — Effect of discharge in 
rendering, first attachment inoperative as against 
all creditors . A kanom was executed by the 
kamavan of a tarwad in plaintiff’s favour for 
valuable consideration for the discharge of judg- 
ment-debts decreed against the tarwad. On or 
before the date of the said kanom, plaintiff’s father 
had placed under attachment the properties covered 
by the kanom deed in execution of one of the said 
decrees ; but the claim having been satisfied, no 
Court-sale followed. While the said attachment 
was still subsisting, and at a date later than that of 
the kanom, first defendant and other judgment- 
creditors applied for and obtained orders for the 
attachment of the same properties. On plaintiff’s 
suing to establish the validity of his kanom, it was 
contended that in consequence of the said attach- 
ment first defendant would be entitled to rateable 
distribution under s. 295 of the Code of Civil Proce- 
dure, and that this was a claim enforceable under 
the attachment within the meaning of s. 276. Held, 
that the kanom was valid. The attachment 
subject to which the kanom had been granted 
ceased to be operative both as regards the attach- 
ing creditor and the other judgment-creditors when 
the judgment-debt was discharged, and there could 
be no sale by the Court, and no right on the part 
of the other creditors, in the circumstances, to apply 
for such a sale. Kunhi Mo ossa v. Makki 

I. L. B. 23 Mad. 478 

33. Title acquired by private 

purchaser — Incumbrance created after attach- 
ment — Civil Procedure Code, Act (VIII of 1859), 
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s. 240. The title obtained by the purchaser on a 
private sale of property in satisfaction of a decree 
differs from that acquired upon a sale in execution. 
Under a private sale, the purchaser derives title 
through the vendor, and cannot acquire a title 
better than his. Under an execution-sale, the 
purchaser, notwithstanding that he acquires merely 
the right, title, and interest of the judgment-debtor, 
acquires that title, by operation of law, adversely to 
the judgment-debtor and freed from all alienations 
and incumbrances effected by him after the attach- 
ment of the property sold. In 1858 the respondent 
obtained a decree against B. In 1863, in satisfac- 
tion thereof, he caused to be attached a decree for 
mesne profits made in favour of B against the 
appellants in 1860. In May 1865 the respondent 
obtained an order for the sale thereof ; but instead 
of proceeding to execution -sale, he purchased, in 
1866, the whole of the mesne profits due under the 
decree of 1860 by private sale from B. Meanwhile 
in September 1865, an order of Court had been 
made, between B and the appellants, on their 
consent (but without the respondent being a party 
to it), whereby the decree for mesne profits was set 
off, fro tanto , against a prior decree for a larger 
amount, which the appellants had obtained against 
B. Edd 9 that, the sale of 1866 having been a private 
one and not in process of execution, the respondent 
only obtained such title as B had in the decree of 
1860, viz ., a title subject to the effect of the order 
of September 1865. Dinendronath Sanial v. 
Ramkttmar Ghgse. Tarachandra Bhttttachar- 
jia v . Baikantnath Sanial 

I. L. R. 7 Calc. 107 : 

L. R. 8 I. A . 65 : 10 C. L. B. 281 

34. — - — Renewal of mortgage al- 
ready existing. A renewal of a mortgage already 
existing on the property prior to attachment, which 
does not enhance the charge, is not an alienation 
within the meaning of s. 276 of the Code of Civil 
Procedure. Mahadevappa v. Srinivasa Ratj 

I. L. B. 4 Mad. 417 


Alienation tinder attach- 


ment making material error in description 
of property —Civil Procedure Code, 1877 , 
s. 276 — Attachment of immoveable property — 
Private alienation after attachment. Application 
was made for the attachment in execution of a 
decree of a muafi holding belonging to the judgment- 
debtor. The numbers and areas given in such 
application as the numbers and areas of the lands 
comprised in such holding were the numbers and 
areas of certain revenue-paying lands, and were not 
the numbers and areas of any lands, held as muafi by 
the judgment-debtor. The order of attachment 
described the property as described in the applica- 
tion for ^ attachment. The judgment-debtor 
having alienated by sale a muafi holding belonging 
to^ him, the decree-holders sued to have such 
alienation set aside as void under the provisions of 
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s . 27 6 of Act X of 1877. Hdd, that, having re- 
gard to the description given in the application for 
attachment and the order of attachment, it could 
not be said that the muafi holding alienated by the 
judgment-debtor was under attachment at the time 
of the alienation, and its alienation was therefore 
not void under s. 276 of Act X of 1877. Eddy also,, 
that the material misdescription of the property in 
this case in the order of attachment protected the 
alienees, who are bond fide purchasers, from having 
the alienation set aside as void under s. 276, as the 
attachment could not under the circumstances be 
held to have been “ duly intimated and made 
known ” as required by that section. Gttmaki v. 
Hard war Pandey . . I. L. B. 3 All. 698' 


Conveyance under award 


directing it — Civil Procedure Code , 1877 , 8. 276- 
Decree in accordance with award — Execution of con- 
veyance — “ Private alienation .” By agreement be- 
tween L and Q, the parties to a suit, the matters in 
difference between them were referred to arbitration. 
An award was made directing that L should transfer 
certain property to Q by way of sale. Between the 
day the award was made and the day a decree was 
made, in accordance with the award, such property 
was attached in execution of a decree against 
L . After the attachment, L, in compliance with the 
decree made in accordance with the award, executed 
a conveyance of such property to Q . Held by the 
Full Bench ( affirming the decision of Straight, J. 
and reversing that of Spankie, J.), that such con- 
veyance was not a “ private alienation ” in the sense 
of s. 276 of Act X of 1877, and was therefore not 
void under that section as against a claim enforce- 
able under such attachment. Qurban Ali v. Ash- 
rap Ali . . . . I. Ii. B. 4 AH. 219 

37. Expiry of attachment* 

Effect of, on alienation — Civil Procedure Code,, 
s. 276. A private alienation of property under 
attachment is void, under s. 276 of the Civil Proce- 
dure Code, “ as against all claims enforceable under 
the attachment ” only. Where, therefore, property 
attached in execution of a decree was alienated, and 
w r as after such alienation again attached, the first 
attachment having expired, and was brought to sale- 
in pursuance of the second attachment, and the 
purchaser sued for possession of the property 
claiming on the ground that the alienation of the 
property was void under the provisions of s. 276 : — 
Hdd, that, as no claim was enforced or was enforce- 
able under the first attachment, under which the 
property was alienated, but the purchaser was 
claiming under the second attachment, such 
alienation could not be assailed under the x)rqyision 
of s. 276. Gobind Singh v. Zaltm Singh 

I. X.. R. 6 All. 88 


Alienation after imper- 


fect attachment of immoveable property — 

Private alienation after such attachment — Civil 
Procedure Code, ss. 274 , 276, 292 , Sch. IV, No * 
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141 . A judgment-debtor, whose property had been 
attached in execution of a money decree, sold the 
property, and out of the price paid into Court the 
amount of the decree, and prayed that the attach- 
ment might be removed W hile the attachment was 
subsisting, and prior to the sale, the holders of 
o idler money-decrees against the same judgment- 
debtor preferred applications, purporting to be made 
under s. 295 of the Civil Procedure Code, and 
praying that the proceeds of the sale of the property 
might be rateably divided between themselves and 
the attaching creditor. The Court refused to remove 
the attachment until these creditors had been paid. 
It was found, that the sale by the judgment-debtor 
was a bond fide transaction, entered into for valuable 
consideration. Held , that, inasmuch as no order for 
attachment of the property was passed in favour of 
the decree- holders in manner provided by s. 274 
of the Civil Procedure Code, their claims were not 
entitled to the protection conferred by s. 276 
against private alienations of property under attach- 
ment ; that these claims were not enforceable under 
the attachment which was made ; that the sale by 
the judgment -debtor was valid ; and that execution 
of the decrees could not take place. Per Mahmood, 
J . — That s. 276 of the Civil Procedure Code, being 
a restriction of private rights of alienation, should be 
strictly construed ; that before property can be 
subjected to such restriction, there must be a 
perfected attachment 5 that the orders passed under 
a. 295 did not amount to such attachment, and that, 
even assuming them to amount to such attachment, 
they, not having been duly intimated and notified, 
could not make the prohibition of s. 276 applicable 
to the case. Mahadeo Dubey v. Bhola Nath Dichit , 
I. L. R. 6 All. 86, Anand Lall Dass v. Jullodhur 
Shaw, 14 Moo . I. A. 543 ; 10 B. L. R. 134 , 
Rameswar Singh v. Ramtanu Ghose, 4 B. L. R. A. C. 
24, Indro Chunder Baboo v. Dunlop, 10 W. R. 264, 
Gobind Singh v. Zalim Singh, 1. L. R. 6 All. 33, 
and Gumani v. Hardwar Pandey , I. L. R. 6 All. 
698, referred to. Gang a Din v. Khushali 

I. Ii. B. 7 All. 702 

89, - Claim to rateable distri- 

bution under s. 295 — Civil Procedure Code, 
ss. 276, 295. A claim under s. 295 of the Civil 
Procedure Code is not enforceable as an attachment 
against which an assignment is rendered void by 
the provisions of s. 276. Ganga Din v. Khushali,!. 
L. R. 7 All. 702, followed. In dime 1883 A, B, and 
C obtained separate money-decrees against, amongst 
others, T as executor under the will of his father. 
Some time in 1884 B attached the whole of the 
testator’s properties in execution of his decree, and A 
and C applied for rateable shares in the sale-pro- 
ceeds. On the 2nd J une 1884 the parties came to an 
arrangement, by which it was agreed that B's claims 
should be satisfied by means of all the attached pro- 
perties with the exception of one, which should be 
left free for the benefit of the other judgment- 
creditors. By a deed dated the 16th June, but 
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which was found to have been actually executed on 
the 17th, T conveyed this property to A, and bn the 
17th J une all the other attached properties Were sold 
in execution of B’s decree, and on the same day B 
put in an application for the removal of his attach- 
ment from this property. D, another decree- 
holder, on the 16th June, applied to be included in 
the rateable distribution of the properties attached 
by B, and on the 30th June D attached the property 
sold to A in execution of his decree. A preferred a, 
claim to the property, which was disallowed, and A 
thereupon brought a suit to establish her right to it 
on the ground ( inter alid) that B’s attachment had 
ceased to exist on the date of her purchase, and that 
the sale was a valid one. Hdd, that the sale to A 
was valid against D. Dung a Churn Roy Chcw- 
dhry v. Monmohini Dasi I. L. B. 15 Calc. 771 

40. Sale of tenant’s interest 

by landlord pending attachment by Civil 
Court — M adras Act VIII of 1865, s. 38— Civil 
Procedure Code, ss. 276, 295. The interest of a 
tenant in certain land having been attached by his 
creditor in execution of a decree for money, the land- 
lord attached the same land for arrears of rent,, 
brought it to sale, and purchased it under the pro- 
visions of the Rent Recovery Act. The creditor 
subsequently purchased the interest of the tenant*, 
which was sold in execution of his decree. In a suit 
by the landlord to have the sale to the creditor 
declared invalid : — Held,thnt the landlord’s purchase 
was subject to the creditor’s attachment. Subra- 
manya v. Rajaram . I. L. B. 8 Mad. 573 

41. Attachment for arrears of 

revenue— Subsequent attachment in execu- 
tion of decree — Madras Abkari Act {Madras 
Act I of 1866), s. 28. Certain land was put under 
attachment for arrears of revenue under the Madras 
Abkari Act, s. 28 ; the same land was subsequently 
attached in execution of a money-decree against the- 
defaulter, and the defendant purchased it at the- 
Court-sale. The Collector of the district intervened 
in execution, and objected to the sale of the land 
in question, hut his objection was rejected. A suit 
was now brought in the name of the Secretary of 
State for a declaration that the land was liable for' 
the arrears of revenue in respect of which the attach- 
ment under Abkari Act had been made. Held 9 that 
the plaintiff was entitled to the declaration asked 
for. Saeangapani v. Secretary of State for 
India . . . I. L. B, 16 Mad. 479 

42. Two attachments — Civil Pro- 

cedure Code, s. 276 — Mortgage alleged to have been 
made pending an attachment-— Attachment when to be 
considered as raised — Execution of decree . Where a 
party prosecuting a decree is compelled to take out 
another execution, his title should be presumed to 
date from the second attachment. Puddomone.e 
Dossee v. Mathoora Nath Qhowdhry , 12 B. L. 
R. 411, and Hafiz Suleman v. Sheikh Abdullah * 
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/. L. R. J6 All. 133 , referred to. Kishen Lal v 
Chaeat Singh (1900) . I. L. E. 23 AIL 114 

43. 
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. „ Mahomedan law— Will— Test- 

mrfnFTt t >° °t ™re than one- 

mLS test % t ? r . 7 s Property— Consent of heirs— 
Procedure Code (Act XIV 

Jm S82 K 2 lt ^ here a Mahomedan, by his 
will bequeaths more than one-third of his 

w! + Pr ° Pe ? y i t0 a stran g er > consent of his 
S® ™ such Request, required by the Maho- 
6e ? n °. t be ex P ress 5 it may be signified 
infJr dUCt c sl J owm g a fixed and unequivocal 
intention. Such a consent, although given after 
the property bequeathed has been attached in 
execution of a decree against the testator’s heirs, is 
good, and does not amount to an alienation such as 
f/f’kkrted by o 276 of the Civil Procedure Code 
•(Act XIV of ISb2). Datjlatbam Khhshalchand 
v . Abdul Kayttm Nartjdin ( 1902) 

I. Ii. B. 26 Bom. 497 

7. ATTACHMENT PENDING APPEAL. 

7- -f ttaolunent before judg- 

?f n . Continuation of attachment. A plaintiff 
before judgment attached defendant’s property, but 
the suit was dismissed by the High Court on appeah 
He filed an appeal to the Privy Council, and on his 
application the High Court held that it could not 
•continue the attachment over the defendant’s pro- 

Cn7LT g tk f , appeal of th e plaintiff to the Privy 
Councl, nor could it call on the defendant re^on- 
dent to give security for the value of the property 

Lr a °. t 6f0re being alIowed t0 remove it. /rare 
Ditta Harakman Singh . 3B. L. E. F. B. 45 

■ W( f* mailer of Ditta Haruckman Singh « 
Modhooshdijn Pyne . 12 W. K. F. B. 16 

■8. LIABILITY FOR WRONGFUL ATT 4.CH 
MENT. 
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MENT — concld . 

success, the summary proceeding under s. 278, to set 
the release of goods attached under s. 487, in a suit to 
winch he was not a party, afterwards, in a suit 
brought by him m accordance with s. 283, estab- 
hshed his right of property in the goods. Held, that 
W m order to entitle him to the full indemnity for 
the wrongful attachment he was not hound to allege 
and prove that the defendants had resisted his pre- 
vious application under s. 278 maliciously, or 
without probable cause: and that ( h ) the goods 
having been sold under the Court’s order the 
difference m market- vaiue of the goods at the time 
ot their attachment (November 18S3) and their price 
when they were sold (June 1884), the selling prices 
naving fallen intermediately, must be added to the 
damages. Held, also, that without bringing under 
review the judgment under s. 278, the effect of the 
judgment m the suit brought in accordance with 
. . ■»■•> was to supersede the order under s. 278, and 
The procedure on attach- 
ment not being the same in India as in England, 
where a judgment-creditor is not responsible for 
nr JZ SC * qi r Ge 0f a sale ’ under a judicial order, 
delS +f + aken m , esecution » satisfaction of his 
tho T„^ at propo8ltlon does not, hold good under 
Tc filT P r ° cedu re ; and Walker v. Olding, 1 H. 

& C. 621. 9 Jur. N. S. 53 : 32 L. J. Exch. 142 is 
inapplicable to the latter. Kissorimohun Roy’* 
Harstoh Das . . I. L. R. 17 Calc. 436 

L. R. 17 I. A. 17 

9. striking off execution PROOFED 

INGS, EFFECT OF, ON ATTAGHMafe 

1. 


ri ^*7 7T 7“ — to attach propertv 

>Ciml Rrocedure Code , «*. 278, 283 , 48 3- Attachment 
before Judgment-Liability of creditor who caused 
attachment of goods not belonging to the debtor— 
Carnages after sale—Lifference between English and 
Indian law on the subject. Orders for a+tnoimin 4- • 
•security under s. 4S3 ? of the Civfi Procedure C^ 
-ditor 'who is bn th ® application of the cre- 

cSr ^ “ * *be direct act of the 
Should +u° l Wb f b , be 18 immediately responsible 
debtor t 0 8 r°0 > proved not *, belong™ the 
depreciation of ^ «nd also any 

in the market blTn ? an interme diate fall 
natural and We attachment and sale, are the 

unlawful act. Th^plSifi 1 ' 'if 10 - 63 °Fi he creditor ’ s 
me plamtiff, having taken, without | 


■ Effect of striking off exeeii- 

meSt pr T 0 ,f eed t iri , ss ’ how affects attaeh- 
Off fl! striking an execution proceeding 

off the file is an act which may admit of different, 

which it k d° nS aoe ° rdin S t0 thc circumstances under 

wh ch would 1165 ^ “° r neral ruIe can be !aid d °™ 
Z 0U M govern all cases of that kind; but, 

Having regard to the circumstances of the present 
ase, viz., that the Court below had no opportunity 
sfverT demS F he eir °umstanoes under which the 
oon d a L? e r fa r,/ r ? Ceedi ^ were dismissed, it 
°?" Id , not , be beId tlla t there was no subsisting 

bad in hfw ’ p d that order of tlie c °urt was 
Momlil:. Bhagwan Ramanw Das r. Khetter 
Moot Dassi . . . 1 C.W. N. 817 

reversaTof o«i Revival of attachment on 
revei sai of sale m execution of decree. An 

?evers\“of t tbTs e i ie?al)y made ’ is revived upon the 
reversal ot the sale m execution. Gitnno Singh r 

Mtjddijn Mohun Singh . W. B. 1864, 26 

Mohesh Narain Singh v. Kishnantjnd Misser 
2 Ind. Jur. O. S. 1 : 5 W. E. P. C. 7 
Marsh. 592 : 9 Moo. I. A. 324 
3. — - Striking off ease for neg- 

lect to pay talabana fees. An attachment 
cannot subsist when the suit has been struck oS fbr 
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neglect to pay in the talabana for the service of the 
necessary sale processes. Purbhoo Doss v. Goma 
Bhttjun Singh . . .5 W. R. Mis. 4 

4. Extinguishment of attach- 

ment — Act VIII of 1859 , s. 270 — Execution of 
decree-— ■Striking off execution case — Money -decree. 
A obtained a decree against G for possession and 
mesne profits, but no specific amount of mesne 
profits was then assessed. In 1864 A, in execution 
of his decree, attached land belonging to C, but the 
execution case was struck off the file in 1865. After 
several ineffectual proceedings, A re-attached the 
property in March 1869. In execution of a decree 
against G , B had in February 1869 attached the 
same property, The property was sold under A 9 a 
attachment in May 1869, and on the application of 
A, the Subordinate Judge, on the strength of A’s 
attachment in 1864, gave priority to A*a claim 
over that of B. The balance of the sale-proceeds, 
after satisfaction of A’s decree, was only sufficient to 
cover a small portion of the decree obtained by B . 
In a suit by B against A, under s. 270, Act VIII of 
1859, to recover the amount of her claim which 
remained unsatisfied : — Held, that the attachment of 
A in 1864, on the strength of which A’s claim was 
considered by the Subordinate Judge to have 
priority over that of B, w'asnot a sufficient and 
valid attachment under s. 270. The attachment 
contemplated by that section means an attachment 
after a final money-decree. Held, also, that the 
striking off of the execution case of A in 1865 caused 
an extinguishment of the effect of the attachment 
of 1864. Bind a Bieee v. Lalla Gopeenath 

14 B. L. R. 323 : 21 W. R. 66 

5. Striking off execu- 

tion case. The striking off of an execution proceed- 
ing affects only the files of the Court and the 
application for sale, and does not interfere with the 
continuance of any attachment under the decree 
which is executed. Nadir Hossain v. Pearoo 
Thovildarinee 

14 B. L. R. 425 note : 19 W. R, 255 

JlTGOBUNDHOO SEIN V. BhUGWAN ChTTNDER, 
Doss . . . . 17 W. R. 15 

6. — — — Effect upon main- 

tenance of attachment of order dismissing application 
for execution. Where property has once been 
attached in execution of a decree, an order merely 
dismissing an application for execution, which 
order does not contain specific words withdrawing 
the attachment, and which is not an order declaring 
the decree incapable of execution, will not have the 
effect of raising the attachment ; and if in appeal 
such order is set aside, the decree-holder will be in 
the same position as he w r as before and entitled to 
the full benefit of the attachment. Gunga Rai v. 
Sakeena Begum , 5 N. W. 72, Nadir H ossein v. 
Pearoo Thovildarinee, 14 B. L. R. 425 , and Golam 
Yaheya v. Sham Soonduree Kooeree , 12 W. R. 1 42, 
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referred to. Bank op Upper India v. Shpo 
Prasad . . . I. L. R. 19 All. 482, 

7. Continuation of attach- 

ment. . If property is once attached, the attach- 
ment will subsist, if not expressly abandoned by the 
party at whose suit it was issued, until an order is 
issued for its withdrawal, even although no further 
steps are taken on the attachment within a reason- 
able period. A mere striking of the execution case 
off the file by the Court, of its own motion, without 
notice to or consent of parties, will not invalidate an 
attachment. Jhattj Sahtj v. Ramcharan Lal 

3 B. L. R. Ap. 68 : 11 W. R. 517 

Ramcharan Ball v . Jhattj Sahtj 

12 B. L. R. 413inote : 14 W. R. 25 

8. Striking off execu- 

tion case — Release from, attachment. The striking c ff 
a case from the file while pending in execution does 
not release a property from attachment. Golam 
Yaheya v . Shama Sundori Kuari 

3B. L.E Ap. 134 : 12 W. E, 142, 

( Contra ) Khadem Hossein Khan v . Kalee 
Pershad Singh . . . 8 W. R. 49 

9. Attachment before and after 

decree — Striking off execution sale pro- 
ceedings. Held, that attachment issued after suit 
supersedes the attachment order obtained during 
the pendency of the suit, and that the former -was 
taken off the property wffien the sale proceedings 
were struck off the file. Ram Jewan v . Ram La£l 

2 Agra 190’ 

10. Implied withdrawal of at- 

tachment. The implied withdrawal of an order of 
attachment, even though such order was not 
formally withdrawn, but was understood to be- 
withdrawn by the decree- holder, bars objection-, 
against the validity of alienation of the attached 
property by mortgage or otherwise. Jugttn Nath 
v. Ghaseeram . 1 N. W. 32 : Ed. 1873, 30 

11. Case struck off for conve- 

nience of Court — Stay of execution for fixed 
period. Execution cases in which a sale or other 
proceedings are stayed for a fixed period at the 
request of the debtor, and with the consent of the 
decree- holder, should not he struck off till that 
period lias expired, and, if struck off for the con- 
venience of the Court by an order which provides for 
the continuance of the attachment, sale may follow 
within the said period without a fresh attachment. 
Chumtjn Lall Chowdhry v. Domun Ball 

9 W. R. 205- 

12. _____ — — _ Stay of execution 

for fixed period. Certain property having been 
attached and advertised for sale in execution of a 
money-decree, the decree-holder asked the Court to 
stay further proceedings for six w r eeks, as the debtor 
had made part payment, praying that the attach- 
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ATTACHMENT — contl. 

9. STRIKING OFF EXECUTION PROCEED- 
INGS, EFFECT OF, ON ATTACHMENT— 

contd . 

iment might be considered to be still in force. The 
execution case was accordingly removed from the 
file. Held, that the order striking the ease ofi the 
file for the convenience of the Court did not put an 
end to the attachment. Held (Jackson, J., 
dissenting), that the attachment continued in force, 
notwithstanding a year’s delay on the part of the 
judgment-creditor in applying again for execution. 
BaCosta v. Kalee Pershad Singh 

12 W. E. 260 

13. — — Order striking off attach- 
ment pending appeal. An order striking off an 
attachment pending an appeal does not release the 
property from attachment. Shew Narain Singh 

Miller . . . . 17 ¥, E. 234 

14. — — — Re-attachment — Abandonment 

of attachment. Semble: A re- attachment of pro- 
perty after decree does not imply an abandonment 
of an attachment obtained before decree. Ram- 
krxshna Bass Surrowji v. Surfunnissa Begum 

I. Xj. E. 0 Gale. 129 

15. — — — - Stay of execution, keeping 

attachment in foree-^Oase struck off the files 
of the Court Where a sale of attached property is 
stayed by a Court upon the application of the judg- 
ment-debtor, on condition of the attachment re- 
maining m force, the subsequent striking ofi of the 
application for execution from the file of the Court 
does not affect the rights of the decree- holder. 
Mungul Peeshad Dichit v. Geija Kant Lahiei 

I. L. R. 8 Calc. 51 : 11 C. L. R. 113 
Xj. R. 8 X. A. 123 

16. Order postponing sale and 

strikmg case off the Me —Effect of, on attach- 
ment. Where property has been attached in execu- 
tmnot decree, and the parties applied that the sale 
amght be postponed, the Court executing the decree 
■ordered the sale to be postponed, and the case to be 
struck off the file. 9 Held by the majority of the 
•Lourt, the Chief Justice and Roberts, Turner 
and Spankie, J7.,(Ross and Pearson, JJ., dissent- 
mg), that inasmuch as there was no order passed 
directing the removal of the attachment, but on the 
contrary it appeared that it was the intention of the 

cnn^m^i f f* P ?. rties , that the attachment should 
direction that the case should be struck 
■ofi the file of pending cases did not operate to remove 
the attachment. Ahmud Hossein Khan v 
Mahomed Azeem Khan 

15T.W.5 : Ed. 1878, 48 
Agra E. B Ed. 1874, 175 

Case struck off file of 

of cas ® s r ~^ eci of, on attachment. A case 

been tlklTon+ deCree ’ in which an attacb ment had 
oeen taken out, was struck ofi the file of uendino- 

tn^f S J^ y .^.% order of tbe Court executing the^deereeT 

withdrawal of tfiI er rt aSk i! d f ° r or cousente d to the 
Withdrawal of the attachment, nor did the Court by , 


ATTACHMENT— coaW. 

STRIKING OEE EXECUTION PROCEEB- 
INGS, EEEECT OE, ON ATTACHMENT 
contd . 

any formal order withdraw the attachment. Held, 
that the attachment was not terminated by the 
order which struck the case of the file of pending 
cases. Mookheshur Rai v. Ramphul Sahoo 

5 N. W. 70 

18, — — — — — Effect . of, on 

attachment. The attachment of property by a judg- 
ment-creditor ceases on his execution case being 
struck off the file, and he is remitted to his former 
position of a simple judgment-creditor, and must 
begin de novo and re-attach the property before a 
sale at his instance can take place. XiUCHmeeput v. 
Lekraj Roy . . . 8 W . R. 415 

_ — t r Attachment without direc- 

tion that money should be held subject to 
further order — Dismissal of suit-— -Effect of, on 
attachment — Civil Procedure Code, 1859, s . 237. 
Where an attachment of money in the hands of a 
Deputy Collector was made by a Civil Court, without 
any such direction as is enjoined by s. 237, Civil Pro- 
cedure Code, that the money should be held subject 
to the further order of the Court, it was held that 
the attachment ceased to be binding when once the 
suit was dismissed. Luchmeeput Singh Boogue 
Humphry . . . 14 W. R. 101 

20 . 


,, — ~ Release of property from 

attachment — Procedure Code, 1859 , s. 246 
Effect of decree in suit to establish right. Certain 
property having been released from attachment on a 
claim made under Act VIII of 1859, s. 246, the 
attaching creditor brought a suit and obtained 
estabIiS ^ n g b is right of attachment. Held, 
na,t the effect of that decree was to set aside the 
order of release and to restore the state of things 
which it had disturbed. Mahomed W t aeis r. 
Pitambur Sen . . . 21 W. E. 435 

21. — Stay of execution on se- 

ity pending appeal — Alienation -pending 
attachment— -Striking off execution case on inability to 
give security. While an appeal from a decree 
was pending before the Privy Council, the decree- 
holder (Jf) applied for execution, and attached the 
property of the judgment-debtor (B), who thereupon 
obtained an order of the High Court for stay of sale 
until security could be furnished. The decree- 
holder having failed to furnish adequate security, 
the execution case was struck off. The appeal to 
the Privy Council having been dismissed, the decree- 
holder revived execution proceedings, adding costs 
and interest to her original claim! Upon this a 
third party intervened, and objected to the attach- 
ment on the ground that he had obtained a mokurari 
pottah of the properties from B’s representative. 

b i ectlo n bavin £ keen allowed under Act VIII 
of 1:859, s. 246, M brought a suit to have the 
mokurari declared to be invalid and fictitious. Held, 
that plaintiff was not required to cause M’s admitted 
proprietary right to be sold before she could main- 
tain her suit. Held, that the act of the Court in 
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ATTACHMENT— concld. 

a STRIKING OFF EXECUTION PROCEED- 
INGS, EFFECT OF, ON ATTACHMENT— 
concld . 

striking off the execution proceeding because of the 
inability of the decree-holder to furnish the required 
security was only for the convenience of business, 
and it left intact all the proceedings which had been 
taken up to that stage ; nor did the decree-holder 
abandon the attachment, which tvas therefore 
subsisting when the mokurari pottah was granted. 
Accordingly the alienation of the property by the 
pottah was invalid and inoperative. Soondur 
Singh v. Buhooria Alum Bashee 

24 W. R 36 

22. Sale at instance of on© 

attaching decree-holder during the pen- 
dency of other attachments— Priority cf 
attaching creditors— Rival decree-holders — Civil Pro- 
cedure Code ( Act VIII of 1859), ss. 240 , 242, and 
210, and Act XIV of 1882, ss. 284 and 295. 
When a property is sold in execution of a decree, it 
cannot be sold again at the instance of another 
decree-holder who may have attached it before the 
attachment effected by the decree-holder under 
whose decree it is actually sold ; and when a judicial 
sale takes place, all previous attachments effected 
upon the property sold fall to the ground. Kashy 
Nath Roy Chowdhky v. Serb an and Shaha 

T. L. R 12 Gale. 317 

23. Stay of execution and strik- 

ing off case cc for the present "—Duration of 
attachment — Effect of mortgage made after “ striking 
off ” of execution 'proceedings . An application for 
execution of a simple money-decree having been 
made on the 6th December 1873, and fresh attach- 
ment made thereon in terms of an arrangement 
between the judgment-debtor and the decree-holder, 
the proceedings were, on the 31st December 1873, 
stayed for a month, and the execution case was by 
an order “ struck off for the present,” the judgment- 
debtor undertaking not to alienate certain property 
in the meantime. Nothing was done by the decree- 
holder until the 30th November 1874, when a fresh 
application for attachment and sale was made. On 
the 2nd February 1874, the judgment-debtor had 
mortgaged the property in question. Held, that on 
that date there was no subsisting attachment, and 
that from that time the mortgage lien attached to 
the property. Gunga Gotti Pal v. Ram Sunder 
Dutt 8 C, L. R 157 

ATTAINDER, LAW OF— 

See English Law. 

I. L. R 16 Mad. 384 

ATTEMPT TO COMMIT OEEENCE. 

. See Criminal Intimidation. 

I. L. R 11 Bom. 376 
See Forgery . I. L. R 25 Mad. 726 
See Penal Code, s, 511. 


ATTEMPT TO COMMIT OFFENCE— 
contd. 

See Penal Code, s. 422 

I. HR 28 Calc. 314 

See Rape . I. L. R. 5 Bona. 403' , 

See Sentence — Sentence after previous 
conviction . 21 W. R Cr. 85 

I. L. R 3 All. 778 
I. L. R 5 Bom. 140 
I. L. R 14 Calc. 357 
I. L. R 17 All. 120, 123 

1. — — . Acts necessary to constitute 

an attempt — Penal Code, s. 511 . S. 511 of the 
Penal Code was not meant to cover only the penulti- 
mate act towards completion of an offence and not 
acts precedent, if those acts are done in the course of 
the attempt to commit the offence, are done with 
the intent to commit it, and done towards its com- 
mission. Whether any given act or series of act 
amounts to an attempt of which the law will take 
notice, or merely to preparation, is a question of fact 
in each case. In the matter of the petition of 
MacCbea . . . . I. L. R 15 AIL 173 

2, . — — Mischief by fire — 

Possession of a fire-ball. Held , by Glover, J., that 
incendiarism having, on several occasions, occurred 
in a village, produced by a ball of rag, with a piece 
of burning charcoal -within it, and the prisoner one 
evening being discovered to have a ball of that des- 
cription concealed in his dhoti, which contained 
burning charcoal, he is, under s. 511 of the Penal 
Code, guilty of an attempt to commit mischief by 
fire. The possession of the instrument to commit 
mischief by fire, and the going about of the person 
with it, are sufficient to raise a presumption that 
he intended to commit the act, and had already 
begun to move towards the execution. These facts 
are sufficient to constitute an attempt. Held, by 
Mitter, J., that the possession of a fire-ball and 
moving about it cannot support a conviction under 
ss. 436 and 511 of the Penal Code. These facts are 
not sufficiently indicative of an intention to destroy 
a building used for human dwelling. To constitute 
an offence under s. 511 of the Penal Code, it is not 
only necessary that the prisoner should have done 
an overt act towards commission of the offence, 
but that the act itself should have been done in the 
attempt to commit it . Queen v. Dayal Bawri 

3 B. L. R A. C. 55 

8. — — . — - — — — ■ Attempt: when 

■ offence could not be committed. A person cannot be 
convicted of an attempt to commit an offence under 
s. 511 of the Penal Code unless the offence would 
have been committed if the attempt charged had 
succeeded. In the matter of the petition of Riasat 
Ali. Empress v. Riasat Ali 

I. L. R 7 Calc. 352 :8 0.L. R 572 

4. — — Attempt to murder — 

Inconsistency between English Law and Penal Code . 
In order to constitute the offence of attempt to 
murder, under s. 307 of the Penal Code, the act 
committed by the prisoner must be an act capable 
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ATTEMPT 

— contd. ; 

of causing death in the natural and ordinary course 
of e\ ents. Aliter under s. 511 taken in connection 
with ss. 209 and 300. Therefore where the prisoner 
presented an uncapped gun at F G (believing the 
gun to be capped) with the intention of murdering 
him, but was prevented from pulling the trigger 
Held, that he could not be convicted of an attempt 
to murder upon a charge framed under s. 307 of the 
Jrenal Code, but that under the same circumstances 
he might be convicted upon a charge of simple 
attempt to murder framed under s. 511 in connec- 
tion with ss. 299 and 300. Apparent inconsistency 
between the English law with reference to attempts, 
as laid down in Reg. v. Collins, 33 L. J. M. C. 177, 
and the provisions of the Indian Penal Code, ex- 
plained. Beg. v. Cassidy . 4 Bom. Cr. 17 


TO COMMIT OFFENCE- 


- ■ — Penal Cede, s. 307 

-—■Murder. The accused struck the deceased three 
blows on the head with a stick, with the intention 
of killing him. The deceased fell down senseless on 
the ground. The accused, believing that he was 
dead, set lire to the hut in which he was lying with a 
view to remove all evidence of the crime. The 
medical e vidence showed that the blows struck by 
the accused were not likely to cause death, and did 
not cause death, and that death was really caused by 
injuries from burning when the accused set fire to the 
hut. Held (Parsons, J., dissenting) that the 
accused was guilty of attempt to murder under s. 
oQ7 or the Penal Code. Per Parsons, J. The 
accused was guilty of murder under s. 302 of the 
Penal Code. Queen-Empress v. Khandu 

I. Xi. R. 15 Bom. 194 


' . 7~~ Pacts necessary to 

constitute such attempt . S. 511 of the Penal Code does 
not apply to attempts to commit murder, which are 
■In, exclusivel y Provided for by s. 307 of the 
saicf Code. A person is criminally responsible for 
an attempt to commit murder when, with the 
intention or knowledge requisite to its commission, 
he has done the last proximate act necessary to 
constitute the completed offence, and when the 
completion of the offence is only prevented by some 
cause independent of his volition. Queen-Em- 
press v. Nidha . . I. Xi. R. 14 All. 38 

.t 77 Intention — Know - 

0 fV rohaUe consequences of act— Presump- 
tion. Where a woman of twenty years of age was 
round to have administered dhatura to three mem- 
ers of her family, it was held that she must be pre- 
sumed to have known that the administration of 
dhatura was likely to cause death, although she 
might not have administered it with that intention. 
Queen-Empress v. Tulsha 

I. L.R. 20 All. 143 

wid™ was^^of^Md~The y chfef ifonttabte 

i tmg ’ ? s he stated ’ on information that 
the accused was about to kill a baby, went to search 
her house with a number 0 t men, and found her 
lying on the first floor, and discovered on the second 


ATTEMPT 

contd. 

floor a living new-born child wrapped up in a cloth 
with a cooking pot turned over it. The Sessions 

mi ^ra- C °T? V * C * ec * ^ ie accusec * of attempt to murder. 
^ Court on appeal reversed the conviction 

on the ground that the evidence was insufficient to 
support it. Beg. v. Chima . 8 Bom. Cr. 164 

8 ‘ — ~~ — Attempt at daeoity. S. 511 of 
the Penal Code does not apply i n a case of daeoity. 
\V here a prisoner was found guilty of an attempt at 
c acoi y under that section, and of causing grievous 
hurt in such attempt under s. 397, and a sentence off 
tnree years rigorous imprisonment was passed on 
mm, the finding was amended by striking out 4 4 ss 
397 and 511,” and substituting 44 s . 395.” Queen 
v - Koonee . . . . 7W.R. Cr. 48 

ID. Attempt to fabricate false 

evidence— Concealment of salt. Facts showing 
that an accused person had dug a hole intending to 
place salt therein, in order that the discovery of the 
salt so placed might be used in evidence against his 
enemy in a judicial proceeding, would justify a 
conviction for an attempt to fabricate false evi- 
dence. Queen v. Nunda . . 4 N. W. 133 

11. — — Attempt to commit forgery— 

P_ ena l Code, ss. 467, 511 — Intention to commit offence. 
To constitute the offence of attempt under s. 511,, 
Penal Code, there must be an act done with the 
intention of committing an offence, and for the 
purpose of committing that offence, and it must 
be done in attempting the commission of the offence^ 
The provisions of s. 511, Penal Code, do not extend 
to make punishable as attempts acts done in the 
mere stage of preparation. Although such acts are- 
doubtiess done towards the commission of the- 
offence, they are not done in the attempt to com- 
mit the offence within the meaning of the word 
attempt ’ as used in the section. Queen v. 
Bamsarun Chowbey . . . 4 N. W. 46; 


, - _ Penal Cede, ss. 467' 

and 511— Forgery— Pacts necessary to constitute an 
attempt— Abetment. One C, calling himself K, the. 
son of L, went to a stamp vendor, accompanied by a 
man named K 8. and purchased from him in the- 
name of K. a. stamp paper of the value of 4 annas, 
ibe two men then went to a petition- writer, and C 
again giving his name as K, they asked the petition- 
writer to write for them a bond for RoO payable- 
by A to K 8. The petition- writer commenced to 
write the bond, but, his suspicions being aroused, 
did nofc finish it, but took C and K 8 to the nearest 
Held, that, under the above circumstances* 
A £ was rightly convicted of an attempt to commit 
the offence defined in s. 467 of the Penal Code, and 
O ot abetment of the said attempt. Queen v. Ram 
Sarun Chowbey, 4 N. W. 46, referred to. Queen- 
Empress v. Kalyan Singh X. L. R, 16 All. 409; 


Attempt to cheat — Penal 


13. 

n , .-, y w vixv&b — renal 

Lode, ss. 417, 511. In a prosecution for an attempt 
to cheat, under ss. 417, 511 of the Penal Code, the 
accused was charged and convicted of having at 
the central octroi office made false representations 



DIGEST OF CASES. 


ATTEMPT TO COMMIT OFFENCE. 

contd . 


ATTEMPT TO COMMIT OFFENCE 

concld . 


as to the contents of certain kuppas (skin vessels), 
the object of which was to obtain a certificate entitl- 
ing him to obtain a refund of octroi duty. Prior 
to granting the certificate, the octroi officers ex- 
amined the contents of the kuppas, and found that 
the representations of the accused regarding them 
were untrue. In consequence of this discovery, no 
certificate was given to him, and he was charged 
and convicted as above mentioned. The procedure 
necessary for obtaining a refund of octroi duty was 
that the central office, on satisfying itself that the 
articles produced were of the nature stated, would 
grant a certificate, which certificate would have to 
be indorsed by the outpost clerk when he passed the 
goods (on which refund was claimed) out of the 
town, and the owner would have to take back the 
certificate so indorsed to the central office and 
present it to be cashed. Held, that, even assuming 
the accused to have falsely represented the contents 
of the kuppas as alleged, he had not completed an 
attempt to cheat, but had only made preparation 
for cheating, and that the conviction must there- 
fore be set aside. Queen-Empress v. Dhundi 


16. Forgery— Act XLV of 1860 

(. Indian Penal Code), ss. 193 , 511— -Fabricating 
false evidence — Attempt to commit forgery. One 
Durga Charan Gir had an ejectment case against 
Ram Ghulam, which was decided against him. 
After this, on the 23rd of November 1901, Durga 
Charan took his servant Paul at to the town of 
Padrauna, and there purchased an 8-anna stamp 
paper in the name of Ram Ghulam. D axil at per- 
sonated Ram Ghulam, and told the stamp 
vendor that he was Ram Ghulam, so that the 
stamp vendor put down the name of Ram Ghulam 
on the stamp paper as the purchaser of it. The 
stamp paper was subsequently found in the 
possession of Durga Charan, who had locked it 
up in a chest in his house. Held , upon the above 
facts, that Durga Charan was properly convicted of 
the offence of abetting the fabrication of false evi- 
dence, though his acts did not amount to an attempt 
to commit forgery. Queen-Empress v. Mula , 
1. L. R. 2 All. 105 , followed. Emperor v. Dur- 
gacbaran Gir (1902) . I. L. R. 25 All. 75 


ATTESTATION. 

See Deed — Attestation. 

IS C. W. N. 931 

See Deed— Execution. 

I. L. R. 20 AIL 582 
I. L. R, 26 Calc. 78, 246 
3 C. W. N. 84 
I, Ii. R. 27 Calc. 190 
1 C. ¥. N. 81 
2 C. W. N. 603 

5 C. W. N. 454 

See Transfer of Property Act, s. 59. 

13 C. W. N. 40 

of mortgage — 

See Evidence Act, s. 6S. 

6 C. W. N. 395 

See Stamp Act, s. 3, cl. 4. 

1. 1>. R. 15 Mad. 198 
I. X..R. 22 Gale. 757 
I. L. R. 17 AIL 211 
See Will — Attestation. 


want of— 

See Evidence Act, s. 68. 

I. Xi. R. 18 Mad. 29 
I. L. R. 26 Calc. 222 
3 0. W.N. 228 

1. — — — — Mortgage bond — 

Transfer of Property Act {IV of 1882), s . 59. 
Where the signatures of the witnesses to a mort- 
gage bond, who had witnessed the execution of the 
deed, were affixed for them to the deed by 
another person with their consent. Held, that the 
deed was properly attested within the meaning 
of s. 59 of the Transfer of Property Act. Sasi 
Bhusan Paul v. Chandra Peshkar (1906) 

I. X*. R. 33 Calc. 861 
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ATTESTATION- concR 

2. _ — — j Effect of arbitra- 

tion. Mere attestation of a deed does not neces- 
sarily import an assent to all the recitals contained 
therein. Imam Ali «?. Baijnath Ram Sahtj (1906) 

10 C. W. JST. 551 
s.e. I. X. R. 33 Gale. 013 

3. —A Transfer of Pro- 

perty Act (IV of 1882), s. 59 — Dekkhan Agricul- 
turists' Relief Act ( XVII of 1879), s. 63 (a ) — 
Mortgage-deed — Signature by the Sub-Registrar — 
Statement by the writer of the deed in concluding 
the writing of the body cf the document that it was 
written by him. A deed of mortgage was signed by 
the Sub -Registrar who was bound to attest it under 
the provisions of s. 63 (a) of the Dekkhan Agri- 
culturists’ Relief Act (XVII of 1879) and the 
writer of the deed in concluding the writing of the 
body of the document stated that it was written 
by him. The deed was not attested by two wit- 
nesses as required by s. 59 of the Transfer of 
Property Act (IV of 1882). Held, that neither the 
signature of the Sub-Registrar nor the statement by 
the writer that the body of the document was writ- 
ten by him were sufficient for effecting a valid 
mortgage. An attesting witness is a “ witness 
who has seen the deed executed and who signs it as 
a witness.” Burdett v. Spilsbury, 10 C . <& F. 
340, followed. Banij v. Laxmanrao (1908) 

I. Ii. R. 33 Bom. 44 

ATTORNEY. 

See Attorney and Client. 

See Costs— Special Cases— Attorney 

and Client. 

See Counsel. 

I. X. R. 6 Calc. 59': 8 G. L. R. 374 

See Guardian— Liability op Guardians. 

2 Ind. Jur. N. S. 289 

See Letters Patent, High Court, cl. 10. 

SB. L. R. 418 
See Limitation Act, 1.877, Sch. II, Art. 
179 — Nature op Application — Irre- 
gular and Defective Applications. 

X Ii. R. 23 AIL 499 
See Power- op- Attorney. 

13 C. W. N. 1190 
See Practice. . . 13 C. W. N. 402 

See Privileged Communication. 

12 B. X. R. 249 
See Stamp-duty .1. X. R. 30 Calc. 645 
See Taxation op Bill of Costs. 

7 B. X. R. Ap. 50 
See Witness— Civil Cases — -Person com- 
petent or not to be Witness. 

5 B. L. K. Ap. 28 

■ articled clerk to — 

See Attoehey . 13 c. 'W. IT. 402 


attobitey — contd. 

change of — 

See Attorney’ and Client. 

I. X. R. 29 Calc. 63 

See Practice — Civil Cases — Next 

Friend . I. X. R. 28 Calc. 204 

change of pending suit — 

See Costs — Special Cases — Attorney 
and Client . I. X. R. 19 Calc. 308 
I. X. R. 20 Calc. 709 

improper conduct of— 

See Receiver . I. X. R. 22 Gale. 648 
— lien of, for costs— 

See Costs— Special— Cases— Attorney 
and Client. 

See Set- off — General Cases. 

I. X. R. 4 Calc. 742 : 4 C. X. R. 122 

1. Striking off the roll — Miscon- 

duct. Where an attorney knowingly prepares a 
conveyance containing untrue recitals of the transac- 
tion between the parties thereto, and attests the 
deed and a receipt for consideration- monej r , which, 
to his knowledge, was never paid, or intended to be 
paid, the production of such a document to the 
Court is sufficient ground for calling upon the 
attorney for an explanation of his conduct. But if 
such explanation be given, supported by evidence 
to the effect that there was no fraudulent intent, 
and if no fraudulent use of the deed has in fact been 
made or attempted, nor any injury caused thereby, 
it is not sufficient ground for striking the attorney 
ojffi the rolls of the Court. Semble : The High Court 
in Calcutta is not authorized in striking an attorney 
off the rolls when such a step would not be sanc- 
tioned by the practice of the Courts in England. 
In the matter of Stewart 

1 B. X. R. P. C. 55 : 10 W. R. P. C. 43 

2. Negligence — Allowing clerk to file 

false affidavit. Where an attorney had been guilty 
of negligence in allowing his clerk to act in Ins ab- 
sence and file a false affidavit, and adopted it with- 
out enquiring into its character, he was suspended 
from practising in the High Court in its original 
jurisdiction for one year, but he was at liberty to 
practise as vakil on the appellate side. It had 
not been proved that the clerk was acting as an 
attorney without a license, or had a share in the 
profits. Had this been so, the attorney would have 
been struck off the rolls. In the matter of 
Poornoo Chandra Mookerjee 

Bourke O. C. 377 

3. Practice as to non-publica- 

tion of name when charges are brought 
against an attorney. The practice which pre- 
vails in England as regards the non-publication 
of the name of an attorney against whom a rule has 
been obtained, approved of and followed. In the 
matter of an Attorney , I. X. R. 23 Calc. 570 
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ATTORNEY — concld. 

4 . Vakalatnamah — Criminal Pro- 

cedure Cede , 1872 , s. 186. An attorney of the High 
'Court, when appearing to defend a person in the 
Criminal Court, under s. 186 of the Criminal Proce- 
dure Code, should not be required to file a vakalat- 
mamah. Anonymous . 7 Mad. Ap. 41 

5. — Articled clerks — Assignment 

of articles. An attorney may, subject to the 
sanction of the Court, have any number of articled 
clerks at one and the same time. Articles, the 
covenants of which have been released, cannot be 
assigned. Be Articles of Clerkship of Calanoor 
.Soobbamaneyan . . 2 Ind. Jur. O. S. 15 ’ 

. — — Final examina- 

tion for admission of Attorneys— Rules and Orders 
of the High Court , Rules 116 , 117, 118 and 132- 
Board of Examiners — Jurisdiction — Certificate — 
Solicitors Act , 1877 (40 and 41 Viet., ch. 25), s. 9— 
Special Bench. An application by a candidate 
against the refusal of the Board of Examiners for 
the Attorneyship Examination to grant him a 
'Certificate of his having passed a Final Ex- 
amination should be made to a Special Bench 
constituted by the Chief Justice. The applica- 
tion refused on the merits of the case. Per „ 
Woodroffe, J. By rule 116 of the Rules and 
Orders of this Court, discretion has been delegated 
to the Board of Examiners without any express 
reservation as made by s. 9 of the English Solici- 
tors Act of 1877. The Court will not interfere 
with the exercise by the Examiners of the discretion 
confined in them, unless the Examiners refuse to 
exercise that discretion, or do not exercise that 
discretion honestly and conscientiously. In the 
matter of Purno Chunder Butt (1908) 

I. Ii. R. 35 Gale. 915 
se. 12 C. W. N. 873 

7. Practice Attorney — Articled cleric, 

who can take— Assistant in a firm, if competent 

Independent practitioner . An attorney who is 
working as an assistant in a firm of solicitors is 
not competent to take to himself a clerk under 
articles of agreement. In the matter of Saro- 
jendra Kumar Dutt (.1908) . 13 C. W. N. 402 

ATTORNEY AND CLIENT. 

See Civil Procedure Code (Act XIV 
of 1882) . .12 C. W. N. 1102 

See Costs— -Special Cases— Attorney . 

and Client . . 6C.W.N. 306 

See Costs — Taxation of Costs. 

I. L. R. 18 Bom. 189 
I. L. R. 20 Bom. 301 
I. L. R. 24 Gale. 891 
See Execution of Decree — Mode of 
Execution — Costs. 

I. L. R. 16 Bom. 152 
I. L. R. 17 Bom. 514 
See Limitation Act, 1877, Art. 84 ; 1871, 
Art. 85 . I. L. R. 1 Bom. 253, 505 
I. L. R. 7 Mad. 1 
I. L. R. 22 Gale. 943, 952 note 
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See Privileged Communication, 

I. L. R. 3 Bom. 91 
I. L. R. 11 Gale. 655 
I. L. R. 4 Bom. 631 
I. L. R. 12 Calc. 265 
I. L. R. 18 Bom. 263 

See Rules of High Court, Bombay — 
Rule No. 183. 

I. L. R. 16 Bom. 152 
I. L. R. 17 Bom. 514 

See Vendor and Purchaser — Invalid 
Sales. 

1 B. L. R. A. G. 95 : 10 W. R. 128 

1. Negligence, Liability for. 

If a client places himself in the hands of an attorney, 
he places himself in his hands in regard to all mat- 
ters having connection wdth the suit, and the attor- 
ney must be held liable for any negligence, even 
though his client do not take prompt action in the 
matter. Ally Nuckee Khan v. Anley 

1 Hyde 134 

2. Negligence — Interference of 

Court , ground for. Where a mate and crew 
applied to an attorney to obtain for them their 
wages in a suit against their ship, having first 
obtained an order for wages from the Magistrate, 
which order for some reason could not be en- 
forced, the attorney thereupon stated that their 
case was a good one, and he required no money ; 
but afterwards, finding that the master was suing 
the ship, and that the proceeds of her sale would 
not be sufficient to pay the wages of all, the 
attorney let the proceedings on behalf of the mate 
and crew drop, and refused afterwards to go on 
without fund : — Held, that this was negligence and 
want of skill in the attorney sufficient to justify 
the summary interference of the Court, and to 
warrant it in making an order for the attorney to 
proceed with the suit, and to deprive him of costs 
already incurred. In the matter of an Attorney 
and Proctor . 1 Ind. Jur. N. S. 305 

3. Power to compromise — Want 

of client's consent. A decree (embodying the terms 
of a compromise) made in open Court, upon the 
consent of counsel duly instructed, is binding as 
between the parties to the suit, although the at- 
torney of the defendant has no authority from his 
client to consent to such decree, or even though he 
is expressly directed not to compromise, provided 
such want of authority is not known to the other 
side. Semble : That such decree is binding as be- 
tween the attorney and his client, provided it 
embodies a reasonable and proper compromise, 
and is not ipade against the exjiress directions 
of the client. ' Jagannath Das Gurubakshdas 
v. Ramdas Gurubakshdas . 7 Bom. O. C. 79 

4. — - Fiduciary relationship — 

Agreement to pay pleader remuneration including 
property in suit. Suit by a pleader against his client 
to enforce a contract which provided for the pay- 
ment to the former of a large remuneration for his 
services, including a portion of the property in suit. 

2 c 2 
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Held, that such a contract stands on a different foot- 
ing from one between private persons, and that the 
Court, before enforcing it, should require the plaint- 
iff clearly to show its fairness, and that no undue 
advantage has been taken of the client. It is neces- 
sary in such a case to look to the whole of the cir- 
cumstances and the substance of the transaction, 
and not merely to the language of the agreement. 
Nttthoo Lall v . Budree Pershad . IN. W. 1 

5. : / — _____ _ Intervention of 

third party — Muktear. The interposition of a third 
party does not necessarily affect the fiduciary rela- 
tion between the legal adviser and his client. Tay- 
ler v . Asmerdh Koonwar . 4 Wo B. 86 

6. — . — Taxation of kill of 

costs — Interest on costs — Rate of interest. The 
plaintiff, an attorney of the High Court, made ad- 
vances to the defendant, a banker and merchant, for 
whom he had been and was then acting in certain 
litigation in which the defendant was engaged in the 
High Court. At the time of the first loan in 1869, 
the defendant was considerably indebted, and one 
creditor had issued execution against his property, 
and he also owed the plaintiff a large sum for costs, 
for which, however, up to that time, no bills of costs 
had been delivered. Before the first loan the plain- 
tiff delivered bills for all his costs then due, of which 
some were incurred in completed and others in 
pending suits, and offered to have them taxed ; but 
the defendant then said there was no need for taxa- 
tion, which would only increase his expenses. The 
advances were made on the security of mortgages 
executed by the defendant. The first was executed 
in August 1869, and the principal was repayable in 
February 1871. Interest was to be payable at 12 
per cent, per annum, and compound interest at the 
same rate was also to be charged on all interest in 
arrear. In September 1S70 a further advance on 
the same terms was made and a further mortgage 
executed, which included the original sum, with the 
interest then due, and the further advance. Fur- 
ther advances were made in the same way in October 
1871 and March 1876. In all these transactions 
the defendant had no independent professional 
advice, and the mortgages were prepared in the 
plaintiff’s office, but not charged for. In a suit to 
recover the sum due on the mortgages by sale of 
the mortgaged property, the plaintiff abandoned 
any accumulation of interest since the date of the 
third mortgage. Held, that the defendant, not- 
withstanding he had declined the’offer of the plain- 
tiff in 1869 to tax the bills, and notwithstanding 
the delay that had taken place, was entitled (having 
regard to the relation between the parties and to 
the fact that a portion of the costs was incurred in 
suits then pending) to have the bills taxed and to 
re-open the account. Under the circumstances 
the Court would not infer acquiescence from the 
delay on the part of the defendant, nor did the 
plaintiff’s offer to tax, and the defendant’s refusal 
of that offer, debar the defendant of his right to 
have the bills taxed in the usual way. Held, also, 
that there is no rule which prevents an attorney 
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from taking security or otherwise arranging with 
his client for the payment of costs which have 
actually become due, and that the plaintiff was 
entitled to sale of the property, to accumulations of 
interest prior to the date of the third mortgage 
calculated by allowing annual rests, to interest at 10 
per cent, as being a fair rate for the client to have 
undertaken to pay when the mortgages were ex- 
ecuted, and to interest on his costs. Monohitr 
Doss v. Romanattth Law . I. L. B. 3 Gale. 473 

7. — Trustee — Purchase 

by attorney from client. T had acted as trustee and 
agent for if , and F had acted in the place of T dur- 
ing T' s temporary absence. T and F, as attorneys 
in partnership, did solicitors’ work for if. T, as 
trustee and agent for if, invested money on a mort- 
gage. The equity of redemption was put up for sale 
at public auction in execution of a decree obtained 
by a third party against the mortgagors, and a 
portion was purchased by T and F, as attorneys in 
partnership. Held , that there was no equity com- 
pelling T and F to hold the equity of redemption 
for the benefit of if. Semble : The agentship 
could not be separated from the attorneyship. Held, 
also, that under the circumstances there was no 
equity calling for a sale in substitution of the fore- 
closure claimed by if. Mackintosh v. Nobin- 
money Dossee . . 2 Xnd. Jur. N. S. 160 

8. — Trustees of insol- 

vent retaining attorney to continue suit — Costs. The 
contract to be implied from the employment by 
the trustees of an insolvent, of an attorney to carry 
on a suit already commenced by the insolvent as 
plaintiff, and in which such attorney was retained 
for him, is a contract to pay all subsequent costs, 
but not the costs incurred prior to such employment. 
Shamrav Pane u rang v. Trustees oe Bhggvandas 
Purshotomdas . . 5 Bom. Q. C. 103 

9. Lien — Costs — Lien on sum re- 

covered by client — Attachment of fund by creditor. The 
plaintiff obtained a decree against the defendant, 
but before satisfaction of the decree, the amount of 
the decree was attached in the hands of the defend- 
ant by a third person, who had obtained a decree in 
a suit against the plaintiff. On an application by the 
attorney for the plaintiff that the defendant 
might be ordered to pay to him his costs of suit out 
of the sum which had been attached in the defend- 
ant’s hands, and on which the attorney claimed 
to have a lien, the Court held that the attorney had 
a lien for his costs on the sum so attached, but that 
the only order it could make was an order to the 
defendant not to pay the sum attached to any one 
without notice to the attorney. Nawab Nazim of 
Bengal v. Heeralall Seal . 10 B. L. B. 444 

10. Lien for costs — • 

Title-deeds delivered for specific purpose — Right to 
re-delivery. I), an attorney, who had a lien against 
C for costs on the title-deeds of certain property 
belonging to 0, for whom he had been acting in 
negotiations for the sale of the property, delivered 
the deeds at the request of G to if, who was acting 
as attorney for J 9 an intending , purchaser, if. 
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on obtaining the deeds, signed a receipt for them, 
by which he undertook to ‘ ‘ return them on 
demand without claiming any lien for costs or 
otherwise.” D subsequently ceased to act for 0 
in the matter of the sale of the property of which 
J become the purchaser. The title-deeds re- 
mained with M. Held , that D was entitled to have 
re- delivery of the deeds to him from M , even 
independently Gf the express contract to return 
them. He did not give up possession of them to 0 
by delivering them to M, though that was done 
at 0’s request. In the matter of Mackertich 

15 B. L. R. Ap. 15 

11. — — — Lien for costs — - 

Lien on documents — Discharge by dissolution of 
partnership — Contract Act (IX of 1872), ss. 1, 171. 
Where a firm of attorneys dissolved partner- 
ship after the death of a client, there being at 
that time papers and documents belonging to the 
client in their hands and a debt due in respect 
of costs from the client to them : — Held, that 
the dissolution of partnership operated as a dis- 
charge by the firm, and that the attorneys were 
-not^ entitled to retain the papers and documents 
until their costs were paid, but were bound 
to hand them over to the administrator of 
the client. S. 171 of the Contract Act does not give 
an attorney an absolute lien. S. 1 provides that 
nothing in the Act contained shall affect any usage 
or custom of trade, and, as no part of the English 
law is inconsistent with s. 171, cases arising in this 
country must be governed by the English autho- 
rities. According to those authorities, while the 
relation of attorney and client exists, the client may 

• either continue to employ the attorney or change 
him. When he claims to do the latter, the attorney 
being willing to act, he cannot ask the attorney to 
give up papers in his possession without first 
satisfying the lien. The attorney has his option, 

* — ;he may, if he chooses, either go on acting for his 
client, or cease to act ; if he adopt the latter course 
he must give up the papers. On the death of the 
client, his representative stands in exactly the same 
position with respect to the attorney as the client 
did. In the matter of McCorkindale 

I. L. R. 0 Calc. 1:6C.L.R. 406 

12. — Lien for costs — 

Lien on translation of document. Messrs. P and W 
were solicitors for the plaintiff in this suit from its 
commencement. When the case was about to appear 
in the list for hearing, Messrs. P and W wrote to the 
plaintiff, requesting her to send them an advance of 
B 1,000 to enable them to deliver briefs to counsel. 
They received no reply from the plaintiff, who after- 
wards obtamed leave to sue as a pauper and ap- 
peared by other solicitors. Messrs. P and W were 
subsequently served with a subpoena to produce, 
at the hearing, certain translations and other docu- 
ments relating to the plaintiff’s case which had re- 
mained in their possession, and upon which they 
-claimed a lien in respect of costs due to them by the 
plaintiff. Held, that Messrs. P and W could not be 
■ compelled to produce. A solicitor who is discharged 


ATTORNEY AND CLIENT — contd. 

by his client holds the papers entrusted to him sub- 
ject to his lien for costs, and the plaintiff by her con- 
duct had discharged Messrs. P and W from being her 
solicitors. A solicitor has the same lien upon 
translations as he has upon other documents, and 
the fact that they have been made by the Court’s 
interpreters makes no difference. Having got the 
work done and paid for it, he need not part with 
such translations or produce them, except on terms 
which will secure him against fraud. Bai Kesser- 
bai v. Narahji Walji . I. L. R. 4 Bom. 353 

13. — - — - — - — — — Practice — - Costs — : 

Attorney s lien — Lien — Attaching creditor-— Fund 
in Court attached. A sum of money had been paid 
into Court as admittedly due to the plaintiff in a 
certain suit. The plaintiff not having satisfied in 
full his attorney’s taxed bill of costs, the attorney 
applied for payment out of the fund in Court. 
Previously to this application, the fund had been 
attached by a third party. Held , that the attorney 
was entitled to enforce his Hen as against the 
attaching creditor for all costs incurred up to the 
date of attachment ; that the attaching creditor 
was then entitled to be satisfied before the attorney 
could claim payment out of the balance in Court of 
any sum remaining due to him on account of his 
costs. SuPRAMAHYAN SETTY V. HURRY FrOO 

Mug .... I. L. R. 10 Gale. 374 

14. Constructive notice— -Fraud 

in transaction with client . The Court will not pre- 
sume notice to have been given to his client by an 
attorney where such notice would involve a confes- 
sion by the attorney of a fraud practised by himself. 
Hormasji Temulji v. Mankuvarbai 

12 Bom. 262 

15. — Purchase by attorney from 

client — Benami transaction. The principle that 
in transactions carried out by an attorney for a client, 
the attorney should derive no benefit to himself, is 
equally applicable to the relationship of vakil and 
client ; and in transactions of such a nature Courts 
should be careful not to allow them to be enforced 
in the name of a third person put forward as the 
real plaintiff. Fuzelur Bibee v. Omdah Bibee 

11 B. L. R. 60 note : 10 W. R. 469 

10. Attorney, Change of— Dis- 

charge of attorney — Refusal to act till costs already 
incurred are paid— Attorney, duty of— Practice. 
An attorney having undertaken to act for a client 
is bound to continue to act for him so long as the 
relationship between them of attorney and client 
subsists, and unless discharged by the client, it is his 
duty to proceed with the diligent prosecution of the 
business or matter for which he has been retained. 
No attorney has a right to insist on the payment of 
past costs as a condition to the further prosecution 
of his client’s cause. By declining to act further 
for a client until costs already incurred are paid, an 
attorney discharges himself, and the client is enti- 
tled to a change from him without prepayment of 
his costs. Quaere : Whether an attorney still has 
a Hen on the papers and documents in his hands* 
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after he has discharged himself as ? aforesaid. 
Basanta Kumar Mitter v. Kusum Kumar Mitter 

4 C. W. N. 767 

17. __ Application to restrain at- 

torney changing sides. An attorney who has 
acted for a party to a suit and has discharged him- 
self cannot afterwards act for the opposite party, 
and the Court will restrain him from doing so on an 
application made for that purpose. Earl Cholmon- 
deley v. Lord Clinton, 19 Ves. 261, followed. Bam 
Ball Agarw allah v. Moonia Bibee 

I. L. B. 6 Calc. 79 

18. Agreement as to 

costs between attorney and client — Change of attorney — 
JRight of attorney to his taxed costs . Where F, an 
attorney, agreed to conduct a suit for his client and 
to accept R150 for his personal services, and not in 
respect of out-of-pocket costs and counsel’s fees, and 
in the event of his client being successful to recover 
his full costs from the opposite party, and to refund 
the R 150, it was held upon the client desiring to 
change to another attorney, that he could do so upon 
payment to F of his taxed costs. Ghassee Jema- 
dar v. Nassirttddin M'istry 

I. L. B. 26 Calc. 769 

19. — — — - Rules of Madras 

High Court , rule No. 320 — Leave of Court for proposed 
change of attorney — Grounds upon which leave will 
be given or withheld — Payment of costs due to attorney. 
Leave will not be given by the Court for a change 
of attorney under rule Ko. 320 of the Buies of the 
Madras High Court (which provides that leave must 
be obtained before such a change of attorney can be 
made) until the costs of the attorney are first paid 
or provided for. Ramasami Chetti v. Subbu 
Chetti . . . 1. Xi. B. 23 Mad. 134 

20. Warrant of at- 

torney — Filing appeal through another attorney without 
discharging the former attorney — Sanction to prosecute 
*— Appearance through another attorney — Civil Pro- 
cedure Code {Act XIV of 1882), s. 39 — Bedchambers' 
Rules and Orders, rule 93. A warrant of attorney 
to defend, unless specially restricted in form, em- 
powers an attorney to act for the defendant and to 
establish his grounds of defence in his Court, whe- 
ther in its original or appellate jurisdiction. An 
application for sanction to prosecute under s. 195, 
Criminal Procedure Code, is not a proceeding in 
connection with the suit within the words of the 
original warrant to defend, and the defendant is 
entitled to appear through a new attorney without 
obtaining a discharge of his original warrant or 
retainer in favour of the original attorney. Cassim 
Mamoojee v. Gopal Ball "Seal 3 C. W. N. 579 

21. — Delivery of bill of costs 

— Right to maintain suit — Executor. There is no 
law in force in India to prevent an executor of an 
attorney from maintaining a suit for business done 
by the attorney, without having previously deli- 
vered a bill of costs to the defendant, and left it 
with him for a reasonable time before bringing the 
action ; and the fact that the defendant had notice 
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that the bill was to be referred to taxation is im- 
material. Wilkinson v. Abbas Sircar 

3 B. L. B. O. C. 96 

22. Duties of attorney — Attorney f 

application for change of — Discharge by attorney 
himself — Lien on cause-papers— Duties of attorney on 
record — Costs — Refusal by attorney to act until costs 
incurred are paid — Costs of the application. Having 
once undertaken the conduct of a case, an attorney 
is bound, whether the client is rich or poor, to pro- 
secute the case with due diligence ; and he cannot 
say that, unless a large sum is paid to him, he will 
not continue to conduct the case. Where a client 
himself discharges his attorney on record, the latter 
is entitled to hold the cause-papers till his costs are 
paid or an undertaking given for their payment. 
But where the attorney discharges himself, expressly 
or by implication, he has no such right ; he must 
give up the papers to the new attorney to whom, 
the client proposes to go, only retaining his usual 
lien on such papers. Heslop v Metcalfe , 3 MyL 
& Or. 183 ; Robins v. Goldingham, L. R. 13 Eg.. 
440 ; Wilson v. Emmet , 19 Beav. 233, relied upon... 
Atul Chunder Mookeejee v. Soshi Bhusan 
Mtjllick (1901) 

I. L. B. 29 Calc. 63; s. e. 6 C. W. N. 215 

23. Managing clerk: — Agreement 

for remuneration — Agreement kept secret from client 
— Fiduciary relationship. The plaintiff; was manag- 
ing clerk of a firm of Solicitors in Bombay, who 
were acting as Solicitors for one Cursondas in a, 
suit which he (Cursondas) had filed in the High; 
Court to recover a large amount of property*. 
This suit was managed for Cursondas by a friend, 
of his, Harivalabhdas Haridas (the defendant), and. 
Cursondas agreed that, if he succeeded, he- 
(Cursondas) would give Harivalabhdas a sum of 
R50,0Q0. Harivalabhdas desired to obtain the^ 
assistance of the plaintiff in conducting Curson- 
das’ suit, and agreed to give him a half share of 
the B50,000. The plaintiff; alleged that Cursondas 
knew of this arrangement with the defendant at 
the time the R50,000 were promised, but the Court 
held that this was not proved. Subsequently,, 
on the 10th January, 1893, Harivalabhdas gave 
the plaintiff a writing agreeing to pay him, as 
already agreed, a half share in case the litigation 
was successful. The suit was successful, and the 
plaintiff now sued Harivalabhdas for the R25,000 
promised to him by the agreement of the 10th 
January, 1893. The Court found that the agree- 
ment by the defendant to give the plaintiff R25,000 - 
out of the R50, 000 promised by Cursondas was pro- 
ved. Held, (i) that there was a fiduciary relationship 
existing between the plaintiff and Cursondas : the * 
plaintiff was the managing clerk of the firm of 
Solicitors who were acting for Cursondas, and ho 
was in charge of the suit; (ii) that, being in such- 
relationship to Cursondas, the plaintiff had, by his 
agreement with defendant, attempted to acquire a . 
benefit to the extent of R 25,000 from Cursondas,. 
who had no knowledge originally of the agreement 
and never subsequently acquiesced in it ; {Hi) that,.. 
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under the above circumstances, the plaintiff could 
not recover anything under the agreement. Per 
Jenkins, C.J. If the transaction was not known 
to Cursondas (and this is the view we hold), it was 
vitiated as against him, so far as Bhai Jivanji (the 
plaintiff) is concerned, by reason of the secrecy of 
the profit sought ; if it was known to him, and 
he was a party to ifc, the transaction was incapable 
of supporting Bhai Jivanji’s claim, in that it was 
unconscionable, without consideration, and unsus- 
tainable by reason of the fiduciary relation in which 
he stood to the donor and the absence of index-endent 
advice. It is true that Cursondas is not now before 
us resisting the claim ; but, in our opinion, the trans- 
action which forms the foundation of the plaint- 
iff’s claim infringes so gravely those essential x>rin- 
ciplcs on which equity insists, that we cannot assist 
him in this Court. He cannot be permitted to 
profit indirectly by 5 a transaction in which he could 
not have recovered from Cursondas directly. Haei- 
valavhdas Haeidas v. Bhai Jivanji (1902) 

I. L. B. 20 Bom. 089 

24. Bemuneration — Suit — Pro- 

missory note — Agreement ~by attorney to take ct gross 
sum in lieu of costs — Client in Attorney's day 
hook. An attorney is not entitled to any reward for 
services rendered to his client beyond his just and 
fair professional remuneration during the subsis- 
tence of the relationship of attorney and client, 
unless the client had competent and independent 
advice to measure the amount of service 
rendered by the attorney. Tyrrell v. Bank of 
London, 10 H. L. G. 26, 44 ; O'Brien v. Lewis , 32 
L. J. Gh . 569 ; Holman v. Loynes, 4 DeG. M . & G. 
270 / Rhodes v. Bate, L. 11 1 Gh. A. G. 252, 257 / 
Morgan v. Minett , L. R. 6 Gh. D. 6 38 ; Liles v. 
Terry, [ 1895 ] 2 Q. B. 679 , followed in principle. 
In re Whitcomhe, 8 Beav. 140 ; Lawless v. Mans- 
field, 1 Dm, cb War., 557, 665 , referred to. And 
Holditch v. Garter, L. R. 3 P. <& D. 115, distin- 
guished. An attorney cannot split up his func- 
tions by acting partly as attorney and partly as 
agent of the same client. Bkojendko Nath Mul- 
lick v. Luckhimoni Dassee (1902) 

I. L. B. 29 Gale. 595 ; s.e. 0 C. W. N. 810 

25. Solicitor's costs, 

suit for — Limitation — Order for taxation — Limita- 
tion Act (XV of 1S77 ), s. 15, Sch. 11, Art. 84- 
Practice. An order for taxation of a solicitor’s 
costs does not under s. 15 of the Limitation Act, 
stay the institution of any suit by him for his 
costs. Art. 84, Sch. II, of the Limitation Act 
is apxilicable to such a case. Per Haeington, J. 
An order for taxation can only affect the right to 
institute a suit, if it relates to something which 
is a condition x>recedent to the bringing of a suit. 
Makham Lal Mtjkekjee v. Nalin Chandba 
Gupta (1907) . . I. L. B. 35 Calc. 171 

26. — — Settled Account > 

reopening of — Accounts settled on basis of XJntaxed 
Bills — Fiduciary Relationship — Onus of Proof in 
transactions t between Attorney and Client — Independ- 
ent Advice — Assignment of Promissory Notes , vali- 
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dity of — “ Final decree," meaning of • — Contract Act 
(IX of 1872) s . 16 — Evidence Act (I of 1872) s. 111 . 
Where the plaintiff, a solicitor, had acted for the 
predecessor in title of defendants in various matters 
and had also from time to time advanced money to 
him and also received various sums on behalf of 
the plaintiff, and subsequently an account was 
settled on untaxed bills between the plaintiff and 
the said predecessor of the defendants, in which 
an independent solicitor acted for the same, 
and as a result, at first a mortgage and then 
three further charges were executed in favour of 
the plaintiff, in a suit to recover the money 
due on these securities : — Held, first, that the mere 
existence of fiduciary relationship between attorney 
and client will not entitle the client to have a settled 
account, concluded by mortgage, re-opened unless 
sufficient cause be shown, i.e., a primd facie case is 
made out that the bills are extortionate, or at any 
rate incorrect. Lawless v. Mansfield, 1 Dr. & War . 
557: 58 R. R. 303, explained. Lambert v. Still, 

[ 1894 ] 1 Gh. 73, Morgan v. Higgins, 1 Gif. 270 andi 
Diagram v. Mouth, 8 DeG. 1/. G. 620 , followed. 
Secondly, that if an attorney advises his client to 
take independent advice and the client does so, 
it is not the business of the attorney to see that 
the new attorney is doing his duty diligently. 
Thirdly, that s. 16 of the Contract Act taken with 
s. 11 of the Evidence Act does not make it incumbent 
upon the attorney that, in order to prove his good 
faith, he must prove that all the accounts on which 
the settled account is based are correct. Fourthly , 
that according to the practice prevailing in the 
Original Side of the High Court taxation of bills of 
solicitors is optional, and bills are often adjusted 
without such taxation, Monohur Doss v. Roma - 
nautli Law, I. L. R. 3 Calc. 473, distinguished. 
Fifthly, if parties to a promissory note agree that, 
on the debtor executing a bond in favour of a third 
person, the creditor would cancel the promissory 
note, the arrangement would be a perfectly valid 
contract although a promissory note is a negotiable 
instrument. Lastly , that where an order in precise 
terms orders accounts to he taken, it is a 44 decree.” 
Coverji Luddha v. Morarji Punja, I. L. R. 9 Bom . 
183, not followed. Rahimbhoy Habibhoy v. Turner , 
/. L. R. 15 Bom. 155 ; L. R. 18 1. A. 6, followed. 
Shamaldhone Dutt v. Lakshimani Debx (1908) 
I. L. B. 30 Calc. 493 

27. Attorney's Re- 

tainer, how revocable — Civil Procedure Code (Act. 
XIV of 1882) ss. 2, 39 — Continuance of Authority of 
Attorney— Bill of Costs — Cause of Action, accrual of 
— Limitation. An attorney’s retainer cannot be 
revoked by his client by a mere letter : it can be 
revoked only with the leave of the Court by a 
writing signed by the client and filed in Court, as 
provided in s. 39 of the Code of Civil Procedure of 
1882. In the case of an attorney’s costs, the cause 
of action arises when the work for which he was 
retained is completed, and limitation begins to 
run from that time. Coburn v. Colledge, [ 1897 ] 
1 Q. B. 702 , followed. Where the decree in the 


( 848 ) 



DIGEST OP CiSES. 


ATTORNEY AND CLIENT — concld. 

suit for which the attorney was retained, directed 
that the client should personally pay to other 
parties certain costs to be taxed i—Held, that the 
attorney’s authority continued after judgment and 
covered the taxation of these costs, and the re- 
tainer was not at an end until the issue of the 
allocatur. Lady de la Pole v. Dick , 29 Oh. D. 35 1, 
referred to. Atul Chunder Ghose v. Lakshman 
Chunder Sen (1909) . I. L. R. 36 Calc. 609 


AUCTION PURCHASER- 


__Costs- 


— High Dourt Buies , Buie 
denied-— Taxation of costs. 
an order in taxation of his 
that his client disputes 
whole bill. In re J ones , 
In re Madhavji (1908) . 


-Petition — Taxing Master 
544- — Solicitors' retainer 
An attorney can obtain 
costs although he knows 
the retainer as to the 
36 Oh. D . 105, followed. 
I. L. R. 33 Bom. 667 


ATTORNEYSHIP EXAMINATION. 

See Mandamus . I. L. R. 35 Calc. 915 

'ATTORNMENT. 

See Landlord and Tenant — Constitu- 
tion of Relation — Acknowledgment 
of Tenancy by Receipt of Rent. 

See Landlord and Tenant — Transfer 
by Landlord. 

notice of— 


See Registration Act, s. 49, 
AUCTIONEER. I- L ‘ R 19 Bom - 36 

See Sale by Auction. 

I. Li. R. 16 Calc. 702 

— — attachment of money payable to— 

See Attachment — Subjects of Attach- 
ment-Debts . I. L. R. 23 All. 135 

AUCTION PURCHASER. 

S ee ^g 2 L 2 sS OCE3DU;R:E ^ 0D:E > 1882, ss. 278 » 

I. Ii. R. 33 Bom. 311 
See Civil Procedure Code, s. 244- 
Questions in Execution of Decree ; 
Parties to Suit. 

See Limitation Act, 1877, s. 10. 

I. L. R, is Calc. 703 
See Mortgage . I. L, R. 31 ale. 737 
See Revenue Sale Law, s. 37. 

10 C. W . N. 148 
-See Sale for Arrears of Rent — Rights 
and Liabilities of Purchasers. 

See Sale for Arrears of Revenue- 

Purchasers, Rights and Liabilities 
of. 

See Sale in Execution of Decree— 
jurors m Description of Property 

S0LD * . I. L. R. 29 Calc. 370 


-concld. 

See Sale in Execution of Decree — Pur- 
chasers, Rights of. 

See Sale in Execution of Decree — Pur- 
chasers, Title of. 

See Sale in Execution of Decree — Set- 
ting aside Sale — Rights of Pur- 
chasers. 

AU CTXON - SALE. 

See Sale by Auction. 

See Conspiracy . I. L. R. 36 Calc. 134 
See Vendor and Purchaser. 

I. Is. R. 31 Bom. 566 

~~ — - Auction-sale , , reversal 

of— Refund of purchase money , suit for—Civil 
Procedure Code {Act XIV of 1882), s. 244. The 
right of an auction-purchaser to a refund of the 
purchase-money where the auction-sale has been 
set aside for irregularity, is not a question arising 
between the parties to the suit or their represent- 
atives and relating to the decree, within the 
meaning of s. 244 (c) of the Civil Procedure Code : 
a separate suit for refund of such purchase-money 
is therefore maintainable. J otindra Mohan 
Iagore V. Mahomed Basir Chowdhry (1905) 

I. L. R. 32 Calc. 332 

AUDITOR. 

See Company — Winding up — Liability 
of Officers . I. L. R. 18 All. 12 

AVA, KINGDOM OF— 

See Civil Procedure Code, 1882, ss. 387, 
391 (1859, s. 177) 2 B. L. R. A. C. 73 

AWARD. 

See Act XIII of 1848. 

See Administration Suit. 

I. Ij. R. 33 Bom. 69 
See Appeal . I. L, R. 29 All. 457, 584 
See Appeal — Arbitration. 

See Arbitration — Awards. 

See Bombay City Improvement Act (IV 
OF 1898), s. 48, 

I. L. R. 29 Bom. 514 

See Cause of Action. 

, I. L. R, 31 Calc. 274 

See Civil Procedure Code. 

I.L. R. 27 All. 459, 526 
I. L. R. 30 All. 505 
See Civil Procedure Code, 1882, s. 522. 

I. !». R. 31 All. 450 

See Compensation, 

I. Ii. R. 34 Cale.J470 
See High Court . 9C,W. N. 96 

See Land Acquisition Act (I of 1894). 

12 C. W. N. 263 
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AW ARD — contd. 

See Madras Boundary Act, ss. 21, 25, 28 

I. L. R. 12 Mad. 1 

See Private Award . 11 C. W. N*. 220 

See Eight of Suit — Awards, Suits con- 
cerning. 

See Small Cause Court, Mofussil — 
Jurisdiction — Arbitration 

3 3N. W. 17 
7 3N. W. 329 
I. Xi. R. 13 Mad. 344 
See Special or Second Appeal— Small 
Cause Court Suits — Award. 

4 B. L. R. Ap. 82 
13 W. R. 233 
7 3ST. W. 157 

/See Stamp Act . I. L, R. 31 Bom. 68 
/See Survey Award. 

against a firm — 

See Arbitration Act . 13 C. W. N. 63 

— application to file — 

See Certificate of Administration — 
Eight to sue or execute Decree 
without Certificate. 

I. L. R. 16 Bom. 240 
See Costs — Special Cases — Award. 

2 B. Xi. R. A. C. 249 
11 W. R, 104 
See Guardian — Duties and Powers of 
Guardians . I. L. R, 19 Calc. 334 

See Jurisdiction— Suits for Land- 
General Cases . I. Xu R. 2 Calc. 44 

See Limitation Act, 1877, Art. 176. 

I. L. R. 7 Calc. 333 
9 C. Xi. R. 209 

claim nnder — 

See Attachment— Subjects of Attach- 
ment — Expectancy. 

7 B. Xi. R. 186 : 14 Moo. I. A. 40 

effect of — 

See Hindu Law, Joint Family— Nature 
of Joint Family and Position of 
Manager . I. L. R. 16 All. 231 

See Jurisdiction— ’Testamentary and 
Intestate Jurisdiction. 

I. Xi. R. 20 Bom. 238 
I. Xj. R. 21 Bom. 335 
See Nawab Nazim’s Debts Act. 

Xi. R. 19 X. A. 95 
I. Xi. R. 19 Calc. 584, 742 
See Panchayet . I. JO. R. 15 Mad. 1 
See Res Judicata— Adjudications. 

X. X.. R. 18 Calc. 414 
I». R. 18 I. A. 73 
X. Xi. B. 19 Mad. 290 
I. Xu B. 20 Mad. 490 


AWARD— concld. 

loss of— 

See Evidence — Civil Cases — Second- 
ary Evidence — Lost or Destroyed 
Documents . 1. 1*. B. 12 Mad. 331 
X. Xi. R. 15 Mad. 99 

made out of time— 

See Arbitration . 13 C. W. 3N, 63 

validity of— 

See Arbitration . 11 C. W. IN. 1152 

X — — : ■ Arbitration-Suit 

to file an award — Want of jurisdiction in the 
arbitrators can he pleaded — Award is equivalent 
to a judgment even before a decree is passed upon the 
award — Partition is effected by the award itself . 
When a suit- is brought to enforce an award a party 
to it can urge and show that it is not binding 
upon him on the ground of want of jurisdiction in 
the arbitrators. An award is equivalent to a 
judgment whether it has passed into a decree or 
not. It is binding upon the parties. In cases 
where it directs partition to be effected, it dissolves 
the joint family and from the moment of its date 
it severs their joint interests. Muhammad Newaz 
Khan v. Alam Khan , I . X. E. 18 Calc. 414, and 
Laldas v. Bai Lola, 11 Bom. L. B. 20, followed. 
Bhaurao v. Badhabai (1009) 

I. Xu R. 33 Bom. 401 

AUTREFOIS ACQUIT, PX.EA OP. 

See Act XIII of 1859. 

I. Xi. B. 21 Calc. 262 

See Criminal Procedure Code, 1882, s. 
403. 

See Discharge of Accused. 

I. Xi. R. 12 Mad. 35 

X ; — — Former trial illegal and 

without jurisdiction. A former trial set aside 
on the ground of want of jurisdiction and illegality 
is not a bar to a second trial. Queen v. Muthoora 
Pershad Panday . . 2 W. R. Or. 10 

_ 2. — - — Complaint practically iden- 
tical. Where a second complaint, though altered 
and revised, was practically the same as one on 
which defendant had been acquitted: — Held , that 
the second conviction was illegal. Government v. 
Doulat . . . . 2 Agra Cr. 3 

3. — Criminal trespass, trial for, 

after dismissal of charge of rioting. The dis- 
missal by one Court of the charge of noting insti- 
tuted by the police is no bar to the trial by another 
Court of a charge of criminal trespass instituted by 
a third person, although the two charges may sub- 
stantially refer to the same occurrences. Queen 
v. Morly Sheikh . . 6 W. R. Cr. 51 

4. — Forgery — Similarity of signa- 

ture in different documents — Criminal Procedure 
Code, 1861, s. 55. 1) was tried on a charge of forg- 
ing, etc., document A, and acquitted. In order to 
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AUTREFOIS ACQUIT, PLEA OF —contd. 
P r °ve the charge, evidence was given in respect of 
another document B, which was also alleged to have 
been forged, and the prosecutor mainly based his 
case on the alleged exact resemblance between the 

S to a f d -f* . hoth of which, it was said, 
exactly resembled a third signature admitted to be 
genume. Held by Peacock, C.J., and Kemp, J. 
(Markby, J., dissenting), that the acquittal in re- 
spect of the document A did not operate as an ac- 
quittal m respect of the document B so as to enable 
tne accused to plead autrefois acquit . Reg. v. 
Dwarka Haute: Dxjtt 

2 Ind. Jnr, 3ST, S. 67 : 7 ¥, R. Cr, 15 

-®\ ; — 7T discharge by Sessions Court 

for irregularity of procedure — Criminal Pro- 
cedure Code 1861, s. 55. Where a prisoner is re- 
leased by the Court of Session on the ground that, 
the proceedings, had in his case were illegal and 
irregular, there is no bar under s. 55 of the Code of 
Criminal Procedure to his being subsequently tried 
and convicted of the same offence. Queen v 
Wahed Ali . . . 13 W. R. Cr. 42 

— ", Order for release of accused 
as gutless— Acquittal. The order for the re- 
lease o± the accused as nirdosh (guiltless) was held 
to be an acquittal and not a discharge, and there- 
fore to have exempted them from a second trial for 
the same offence. Ramjoy Surmah v. Mirza Ali 

18 W. R. Or. 10 

.J' rZT Trial for murder after acquit- 

!1 ° : Criminal Procedure Code, 

. ! ,* , , * S, ? and 0, appellants, were 
convicted by the Court of Session of attempt at 
murder. They had previously been tried by a 
Deputy Magistrate on a charge of voluntarily caus- 
mg grievous hurt founded on the same facts, and 
if, F, and M were then acquitted, while N and 0 
were convicted. Hand 0 appealed to the Court of 
Session, and that Court, considering that the evi- 
dence showed that they had been guilty of an attempt 
at murder, forwarded the record to the High Court 
when the conviction was quashed and a new trial 
ordered. The order referred expressly only to N 
and U, but proceedings were commenced de novo 
against all the five persons, and they were commit- 
ted to the Court of Session for trial on a charge of 
attempt at murder, and convicted, as stated above, 
y that Court. The pleas of autrefois convict and 
autref ms acquit could, not be urged as an answer 
f] fkarge on which the appellants were con- 
victed by any of them. Queen v. Panna 

7 1ST. W. 871 

8. Theft and receiving: stolen 

property — Acquittal of charge of theft. Although 

of P tbTs« Wh ° 18 C ° nvi< L ted of theft c annot, in respelt 

y ’ be °r ViCtedatthe same 

quitted^? fhp tif'fj' 1 ' f^ er ^ ’ yet a P erson is ae- 

S itft °b my pro P erty ’ or is not 
cnarged with stealing it, may, m respect of the iden- 

reoeivfa 0 /^’ ** •° ha - ged with> and of, 

meS fact nf ‘V 60 be stolen ; 80 that the 

haVing 01106 been “Tatted 
harge of stealing any property does not of 


AUTREFOIS ACQUIT, PLEA O'F—concld. 

toiat any future time on the 
be stolen. "4 ^ N Wing H to 

25 W. R. Cr. 47 

n,,„~r m • , Previous trial by competent 

F o7 Bornbay A bkari Act (Bom. Act 

Code s 403 Mi V ^-Criminal Procedure 
t-R k \ “i offences against the abkari law 

(Bombay Act V of 1878) being cognizable bv I 
Magistrate of the second class (s. 3, cb 5, and s 56) 
a person . tried for any such offence by any such 
Magistrate and acquitted is not liable to be tried 

t ag ,Tj°5 tie sa f e (e. 403), unless the acquit 

tal has been set aside by the High Court on avheal 

Kfr 6 "- ™ 

±>arjorji . . . I. L. R. 10 Bom. 181 

Single act constituting 
) offences. Previous acquittal when no 
■ to farther tnal—Power of Appeal Court indis - 
f °f a PP ea l Betnal, effect of order directing,, 
in case where one act constitutes several offences , arid 
mere has been an acquittal on some charges and a eon- 

viction on others and an appeal from such conviction — 

verdict —Criminal Procedure Cede , 1882 cs 
236, 403 , and 423. The word “ verdict ’’ as med 
m cl. (d) of s. 423 of the Code of Criminal Procedure, 
m cases where an accused person is tried for various 
offences arising out of a single act, or series of acts, 
as contemplated by s. 236, means the entire verdict 
on all the. charges, and is not limited to the verdict 
on a particular charge upon which an accused may 
have been convicted and appealed against. Where 
an accused person is charged with and tried for 
various oftences arising out of a single act, or series- 
of acts, it being doubtful which of those offences the 
act or acts constitute, and where he has been acquit- 
ted by the verdict of a jury of some of such offences 
and convicted of others and appeals against 
such conviction, and where the Appellate Court 
leverses the verdict of the jury, and orders a retrial 
without any express limitation as to the charges upon 
which such retrial is to be held, such retrial must be 
taken to be upon all the charges as originally framed, 
and the acquitta by the jury on the previous trial 
upon some of such charges is no bar to the accused 
being tried on them again, as, having regard to the 
provisions of s. 423 of the Code of Criminal Procedure, 
the provisions of si 403 in that respect cannot apply 
to such cases. Kkisbna Dhan Mandal v . Queen- 
]iMI ' EESS • • I. Ii. R. 22 Calc. 377' 

AUTREFOIS CONVICT. 

See Act Kill of 1859. 

I. L. R. 21 Calc. 262 

AYAUTUKA STRIDHAH, DESCENT 
OF. 

See Hindu Law . I. L. E. 33 Calc. 23 
See Possession . I. L. R. 33 Calc. 3a 
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BABEE. 


See Mahomed ah Law — Endowment. 

I. L. R. 34 Calc. 118 


" BABITAHA 59 GRANTT. 

$ee Confiscation . 51 C. W. 3ST. 655 
Grant . I. L. B. 32 Calc. 688 
See Hindu Law. 

I. L. B. 33 Calc. 1158 
10 C. W. 3ST. 978 

See Mitakshara. 

I. L. B. 33 Calc. 1150 
See Partition I. L. B. 35 Calc. 823 


— nature of — 

See Hindu Law I. L. B. 36 Calc. 943 


Durbhanga Raj — 


-a-' wr KSfvwrvifiAj y 

Incidents— Whether impartible and alienable without 
legal necessity— Will by grantee— Validity — Parti- 
tion — Family custom: — Kulachar. Property granted 
as babuana t o junior members of the family of 
the Maharaja of Durbhanga is ancestral property 
in the hands of the grantee governed by the 
ordinary rules of Mitakshara law ; and the son 
of the grantee can claim the right to restrain 
alienation by him except in cases of legal ne- 
cessity, and the right to claim partition ; the 
original grantee has no power to dispose of the 
property by Will. Ramessur Singh v. Jibendra 
Singh, 9 C . W. N. 567 ; s . c. 1. L. R. 32 Calc. 683 ; 
Ram Chandra Marwari v. Mudhc&war Singh , 10 C. 
W. N. 978 ; s. c . I. L. R. 33 Calc. 1158 , referred 
to. The peculiar incidents attaching to the Raj, 
viz.) impartibility and succession by primogen- 
iture cannot apply to babuana property in the 
absence of proof of particular custom taking it 
out of the ordinary category of Hindu family pro- 
perty. Laliteswae Singh v. Bhabeswar Singh 
(1908) . . . . 12 C. W. K. 858 


Durbhanga Raj- 


Babuana grant— Mortgage by grantee— Legal neces- 
sity — Alienability — Ancestral property. ' Property 
granted as babuana to junior members of the family 
by the Maharaja of Durbhanga is ancestral property 
and is governed by the ordinary rules of Mitak- 
shara law to which the Ra j itself would be subject but 
for the peculiar custom necessary for its continu- 
ance as a Raj. Such property is alienable for legal 
necessity. Laliteswar Singh v. Bhabeswar Singh , 
2 C. W. N. 958 ; Ram Chandra Marwari v. 
Mudheswar Singh , 10 C. W. N. 978 ; s. c. J. L. R. 
33 Calc. 1158, followed. Bhabesbwar Singh v. 
Ganga Peeshad Singh (1908) 12 C. W. N. 966 

3. _ — Babuana grant — Revenue and 

cess, liability for Durbhanga Raj — Contribution — 
Interest — Tenure-holder — Proprietor. Held, in re- 
spect of a babuana grant of certain mehals in the 
Durbhanga Raj, that the Plaintiff Maharaja and the 
defendants (holders of the babuana grant) are 
neither co-proprietors, nor are the latter tenure- 
holders under the former. That in accordance with 


“ BABUANA 59 GRAHT— conoid, 

the sanad the defendants must pay all Government 
dues (including cesses) through the plaintiff and 
if the plaintiff pays the amount, he is to be fully 
re-imbursed by the defendants. That interest on 
cesses payable by the defendant should be allowed 
at the rate of 12 per cent, per mensem as in a 
contribution suit. Laliteshwar Singh v. 
Rameshwar Singh Bahadur (1908) 

13 C. W. IIS 


— — — Maintenance- 

Grant to junior members of family for Main- 
tenance — 4 4 Babuana ” grant , nature of— Power of 
Grantees to alienate— Custom of Darbhanga Raj — 
Property, not inalienable merely because it is im- 
partible — Liability of “ Babuana ” to sale in exe- 
cution of decree — Evidence of Custom. Property 
granted as 4 4 babuana ” to a junior male member 
of the Darbhanga Raj family, in lieu of money 
maintenance, was admittedly impartible, descend- 
ing to the eldest male heirs of the grantee and 
being held and managed by the person to whom 
it descended for the maintenance of himself and 
his family. The Government revenue was con- 
ditioned to be paid by the grantee, or the person 
to whom the property descended, nc t directly to 
Government but through the Maharaja : — Held, 
that such property, though impartible, was not 
by reason of that fact inalienable. Property 
so granted may be alienable. Udaya Aditya Deb 
v. Jadablal A dity a Deb , I. L. R. 8 Calc. 199 ; 
L. R. 8 I. A. 248 , Scirtaj Kuari v. Dcoraj Ruari 9 
I. L. R. 10 All. 272 ; L. R. 15 1 A. 51, and Venkata 
Surya Mahipati Rama Krishna Rao v. Court of 
Wards , I. L. R. 22 Mad. 383; L. R. 26 I. A. 83 9 
followed. Notwithstanding its impartibility the 
subject of such a grant came, in the absence of any 
special custom regulating its enjoyment, within 
the principle laid down in Mayne’s Hindu Law, 
7th edition, page 415, paragraph 321, that 44 in 
eases governed by the Mitakshara Law a father 
may sell or mortgage, not only his ow r n property in 
order to satisfy an antecedent debt of his own, not 
being of an illegal or immoral character . . 

and such transactions may be enforced against 
bis sons by a suit, and by proceedings in execution 
to which they are no parties.” Senible: If the 
male descendant, in whom property so granted was 
for the time being vested, failed to pay the Govern- 
ment revenue as stipulated, and the Maharaja was : 
himself obliged to discharge the claim of the Gov- 
ernment, be might sue the defaulter for the amount 
so paid, and execute his decree by st le of the 
t < ‘ babuana ” property. A family custom to the 
effect that property granted for maintenance by a 
babuana ” grant was inalienable, was held 
to be not established. Absence of evidence of 
alienation without any evidence of facts which 
would make it probable that an alienation would 
have been made, cannot be accepted as proof of 
a custom of alienability. Sartaj Kuari v. Deoraj 
Kuari, I. L. R. 19 All. 272 ; L. R. 15 I. A. 51, fol- 
lowed. Durgadut Singh v. Rameshwar Singh 
11909 ) t t. t? sua 
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“BABTJA3XA ” PROPERTY. 

See “ B ABU an a 55 Grant. 

BAD FAITH. 

See Insolvency — Insolvent Debtors 
under Civil Procedure Code. 

BAD LIVELIHOOD CASE— 

evidence of general repute — 

See Criminal Procedure Code, s. 110 (/) 

13 C. W. H. 2 44 

See Criminal Procedure Code, s. 123. 

13 C. W. 1ST. SIS 

BAIL. v 

See Arrest— Criminal Arrest. 

I. L. B. 14 All. 45 

See Coroner, Inquisition by. 

I. L. B. 31 Calc. 1 

See Contract Act (IX of 1872). 

I. L. B. 32 Bom. 440 

See Criminal Procedure Code. 

8 C. W. 1ST. 779 

; See Criminal Procedure Code, ss. 75, 76. 

13 C. W. 1ST. 1091 

See False Evidence— General Cases. 

5 C. W. H. 615 

See Recognizance to appear. 

I. L, B. 30 Calc. 107 

— cancellation of— 

See Accused Person 5 C. W. BT. 110 

. grant of, after Coroner’s refusal— 

See Coroner . 7 C. W. 1ST. 889 

— on arrest of ship. 

See Costs— Special Cases— Admiralty 
and Vice- Admiralty. 

I. L. B. 17 Calc. 84 
See Salvage . I. L. B. 17 Calc. 84 

. — — — order for— 

See Magistrate, jurisdiction or — 
Power of Magistrates. 

I. L. B. 22 Bom. 549 

petition for — 

See Practice— Criminal Cases— Peti- 
tion for Bail. 

I. L. B. 15 Bom. 488 

release ■ on — 

See False Imprisonment. 

I. L. B. 30 Calc. 872 

right to— 

See Criminal Procedure Code. 

I. L. B. 32 Calc. 80 
See Custody, detention in. 

9 C. W. W. 80 


BAIL — contd . 

1. Accused person— Criminal 

Procedure Code, 1872 , s . 390 — Convicted person— 
Sessions J udge. The Court of Session has no power, 
under s. 390, Act X of 1872, to admit a convicted 
person to bail, a convicted person not being an 
accused person within the meaning of that section. 
Queen v. Thakur Pershad I. L. B. 1 All. 151 

2. Discharge for want of evi- 

dence — Criminal Procedure Code ( Act XXV of 
1861), s. 212 — Act X of 1872 , «. 389. The accused 
in a case of dacoity and assualt were discharged by- 
the Magistrate for want of evidence. At the same 
time, he ordered them to give security to the amount 
of R250 to appear before him any time within six 
months if called upon. The Judge referred the 
question of the legality of the order to the High 
Court, by whom the order for security was quashed. 
Ramlal Tewari v. Supharam 

1 B. L. B. &:m. 26: 10 W. B. Cr. 34 

3. Insolvent convicted and 

sentenced to imprisonment under s. r>0 of 
the Insolvency Act (Stat. 11 & 12 Viet, c, 21) 
— Appeal insolvent under s. 73— Power of High 
Court to admit insolvent to bail pending appeal. An 
insolvency was convicted by the Insolvency Court 
of an offence under s. 50 of the Indian InsolvencyAct 
(Stat. 11 & 12 Vic., e. 21), and sentenced to imprison- 
ment. Under s. 73 of the Act, he appealed against 
the decision and sentence of the Insolvency Court 
and applied to be admitted to bail pending the 
hearing of his appeal. Held, refusing the application, 
that the High Court had no power to admit him to 
bail. In the matter of Hormasji Ardesir Hormasji 

I. L. B. 17 Bom. 334 

4. — Power of Sessions Court 

to admit to bail — Criminal Procedure Code {Act 
XXV of 1861), ss. 436, 411. A person sentenced to 
one month’s imprisonment by a Magistrate, from 
which sentence no appeal is allowed under s. 411 of 
Act XXV of 1861, is not an accused person within 
the meaning of s. 436 of the same Act, so as to be 
admitted to bail by the Court of Session, when his 
case is referred to the High Court under s. 434 of the 
same Act. Queen v. Mahendranarayan Banga- 
bhusan . . . 1B.LR.A. Cr. 7 

Bagdee Manjee v. Mohindro Narain 

10 W. B. Cr. 16 

5. — Further remand— Evidence of 

guilt — 'Necessity of talcing evidence before refusing 
bail. When an accused person is first brought 
before a Magistrate and a remand is required by the 
prosecutor, it is ordinarily sufficient to show by the 
evidence of a police officer that the police are in 
possession of information, believed to be reliable, 
that the accused has committed an offence ; but 
when the accused is again brought up after remand 
and a further remand is needed, some direct evidence 
of the guilt of the accused should be required to 
justify the Magistrate in refusing bail, and with 
each remand the necessity for production of evidence 
of guilt becomes s fcroriger. Ponnusami Cfetti v. 
Queen . . . I. L. R. 6 Mad. 09 
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BAIL — contd. 

8. : , Criminal . Proce- 

dure Code, 1872, ss. 190, 194 — Remand of case for evi- 
dence — Judicial proceeding — ■ Reasonable ground for 
remand not supported by sworn testimony. The 
proceeding in which it has to be determined whether 
an accused person should be admitted to bail by a 
Magistrate is a judicial proceeding, and, as such, 
cognizable by the High Court under s. 297 of the 
Code of Criminal Procedure, 1872. S. 194 of the 
Criminal Procedure Code, 1872, must be read as 
a proviso to s. 190, and authorizes a Magistrate 
for reasonable cause to remand an accused person 
to jail without examining any witnesses. Where 
evidence was available, but it appeared necessary to 
the Magistrate to defer the examination of witnesses 
in order that further evidence might be produced 
(so that the enquiry, when commenced, might be 
continuous) : — Held, that such a reason recorded by 
the Magistrate, although not sworn to, justified a 
remand for five days and a further remand for 
four days. An accused person has a right to have 
the evidence against him recorded at as early a 
period as possible, and the fact that there is or may 
be a great body of evidence forthcoming against him 
is not a ground for detention for an inordinate 
period. Per Kernan, J. When a Magistrate 
defers the examination of witnesses, adjourns the 
enquiry, and remands the prisoner under s. 194 of 
the Code of Criminal Procedure, 1872, he is bound 
to express clearly on the record the reasonable 
cause from which such action became necessary or 
advisable. Manieam Mudali v. Queen 

I. L. R. 6 Mad. 63 

7. Power of single Judge of 

High. Court, pending appeal — Release on 
bail. A single Judge of the High Court may 
order the release of a prisoner on bail, pending the 
hearing of an appeal. Queen v. Jaloo Sirdar 

W. R., 1864, Cr. 18 

8. Discretion of Magistrate to 

accept or refuse bail. The refusing or accepting 
bail 's a judicial and not merely a ministerial duty, 
and a mistake in the performance of that duty 
without malice will not be sufficient to sustain an 
action. Pabaneusam Narasaya Pantulu v. 
Stuart .... 2 Mad. 396 

9. Contempt of Court — Criminal 

Procedure Code , 1861, s. 163. In a case of contempt, 
the Court before which the offence is committed 
is bound, under s. 163 of the Code of Criminal 
Procedure, to accept bail, if sufficient bail is 
tendered. Queen v. Chunder Seekur Boy 

12 W. R. Cr. 18 

10. Power of Sessions Judge to 

give bail pending reference to High Court. 
A Sessions Judge has no power to release on bail 
persons convicted by the Magistrate, pending a 
reference to the High Court under Act X of 1872, 
s. 296. Aradhun Mundul v. Myan Khan 
Takadgeer . . .24 W. R. Cr. 7 

11. Admission to bail , after 

sentence — Criminal Procedure Code , 1872, s. 390. 


J3AXLi-*~contd. 

Act X of 1872, s. 390, refers only to the period 
during which a case is under enquiry, and when the 
party concerned is still in the position of an accused. 
The Sessions Judge has no power to admit him to 
hail after he is sentenced and convicted. Queen v. 
Ram Button Mooeerjee . 24 W. B, Cr. 8 

Queen v. Kanhai Shahu 23 W . R. Cr. 40’ 

Mohesh Mundul v. Bholanath Mundul 

3 C. L. R. 404 

Mohesh Mundul v. Bholanath Biswas 

3 C. L. R. 405 note- 

12. Illegal practice— Police- 

officer — Court, duty of '—Criminal Procedure 
Code , s. 344. The practice of leaving to the police 
the decision as to the sufficiency of bail, when bail 
has been ordered by the Court, is contrary to law. 
The duty of deciding as to its sufficiency or otherwise 
is with the Court itself and not with the police. 
Queen- Empress v Gayitri Prossunnq Ghosal 

I. L. R. 12 Calc. 455 

13. Release on bail 

of a person convicted by Sessions Court of Madras 
pending appeal to Privy Council — Jurisdiction of 
High Court. A person was, at Criminal Sessions 
held in Madras, convicted of certain offences, and 
sentenced to imprisonment and fine. Upon a 
certificate being granted by the Advocate- General 
under s. 26 of the Letters Patent, the High Court 
reviewed the conviction and reduced the sentence. 
The accused obtained from the Judicial Committee 
of the Privy Council special leave to appeal, and 
also applied to be released on bail ; but the Judi- 
cial Committee expressed the opinion that the 
latter application should be decided by the Madras 
High Court. Upon application being made ac- 
cordingly to the Madras High Court : Held, that 
the High Court had jurisdiction to make an 
order releasing the accused on bail pending the 
decision of the Privy Council ; and that, having 
regard to the rule laid down by the Judicial Com- 
mittee in Ex parte Carew, [1897] A. C. 719 , as to the 
circumstances under which an appeal in a criminal 
matter null he admitted by the Privy Council, the 
accused ought to be released on bail in the present 
case. Queen- Empress v. Subbahmania Ayyar 
(1900) . . . I. L. R. 24 Mad. 161 

14. Criminal Pro- 

cedure Code (Act V of 1898), s. 107. Ho bail 
should be called for from a person against whom 
proceedings under s. 107, Criminal Procedure 
Code, are contemplated but not actually initiated. 
The most that can be required of Mm is to furnish 
recognizance and that only when there is any likeli- 
hood of his absenting himself from Court. Mewa 
Lal Thakur v. Emperor (19061 

11 C. W. 1ST. 415 

15, — Grounds for 

grant or refusal of — Remand to custody — Reasonable 
evidence of prisoner's guilt — Criminal Procedure * 
Code (Act V of 1898), ss. 344, 497 and 498. Held 
per Mitba J. (Coxe J., diss.) f that the main question- 
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for consideration in determining matters of bail 
is whether there are reasonable grounds for be 
lieving the accused guilty of the offences charged. 
'Other considerations must also arise in deciding 
this question, and one of these, which has always 
guided the English and Indian Courts, is whether 
there are any grounds for supposing that the 
accused would abscond. Under s. 497 of the 
Criminal Procedure Code an accused should 
•ordinarily be released on substantial bail until 
reasonable grounds are made out for presuming 
his guilt. In re Johur Mull , 10 C. W. N. 1093 , 
followed. If after a remand incriminating evidence 
is not adduced, and if the prosecution has already 
had sufficient time to adduce such evidence, the 
Court will reasonably conclude that such evidence is 
not forthcoming at the time. It should then under 
s. 497, sub-s. (2), release the accused on bail, 
whatever be the nature of the offence, though the 
preliminary enquiry should proceed. ManiJcam 
Mudali v. Queen, 1. L. R. 6 Mad. 63, followed. 
Whether there are reasonable grounds or not must 
be decided judicially, that is to say, there' should be 
some tangible evidence on the record on which, if 
•unrebutted, the Court can conclude that the 
accused might be convicted. The statement by 
a witness that he has seen a certain act of an 
incriminating character done by the accused might 
be sufficient. But if there be no evidence whatso- 
ever, or evidence of a very flimsy character on the 
face of it, the inference will be, after a reasonable 
time has elapsed since the beginning of the enquiry, 
that there are no reasonable grounds for supposing 
the accused to be guilty. The prosecution must, 
however, have a fair opportunity of adducing 
evidence of a really incriminating nature. At all 
events, the first information report should indicate 
with sufficient exactness, the character of the 
evidence likely to be forthcoming. The detention 
of an accused under trial is not intended to be penal, 
but its object is to secure attendance. The gravity 
of the offence and some evidence of its perpetration 
by the accused will, however, justify detention. 

J amini Mullick v. Emperor ( 1 908 ) 

I. L. R. 36 Gale. 174 

10 , . — — — — Ground f or grant- 

ing or refusing— Remand to custody— Criminal 
Procedure Code (Ad V of 3 1898) ss. 344, 497 and 
498. In exercising its discretion under s. 498 of 
the Criminal Procedure Code the High Court 
should not confine its attention only to the ques- 
tion, whether the prisoner is likely to abscond 
or not. There may be other circumstances, which 
may also affect the question of granting "bail to 
accused persons charged with crimes of a grave 
character. If a person is accused before a Magis- 
trate of a non-bailable offence then, unless he con- 
siders that there are no reasonable grounds for 
believing him to he guilty, he must refuse bail, 
though he may be certain that the accused will stand 
^ J * iS right of an accused to demand 

that the charges against him should be tried without 
any unreasonable delay, and such delay will dispose 
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the High Court to grant bail. Where a police 
officer of superior rank deposed that he had evidence 
which he believed, implicating the accused, and 
swore also to the truth of the first information, 
which alleged association of the accused in certain 
places and stated that the police had in their 
possession incriminating correspondence between 
the accused and a secret society in Calcutta, it was 
held that there was sufficient evidence for a remand 
under s. 344 of the Code, but that there had been 
unreasonable delay as regards the prisoners, who 
had been in custody for about six weeks, though 
not in the case of those who were in jail for three 
weeks. Narendra Ball Khan v . Emperor 
(1908) . . I. L. R 36 Calc. 166 

BAIL-BOND, FORFEITURE OF. Bond for 
appearance before the Sessions Court— Production oj 
the accused before such Court but not before the District 
Magistrate — Sureties, liability of — Bail-bond, terms 
of — Criminal Procedure Code ( Act V of 1898), s. 514 . 
A bail-bond providing only for the production of 
certain accused persons before the Sessions Court on 
a certain date is complied with by the appearance 
of the accused before such Court on such date, and 
the sureties are not bound to produce them subse- 
quently before the District Magistrate. A bail- 
bond to produce the accused in the Sessions Court 
on every date fixed for the hearing of an appeal, or 
whenever required, is also complied with by the 
attendance of the accused during the hearing ; and, 
though a requisition might be made by the Court 
of Session for their subsequent production in that 
Court, the sureties are not bound to produce them 
thereafter before the District Magistrate. A bail- 
bond should contain a clear proviso for the produc- 
tion of the accused before the Court or officer who 
is to take measures to secure their surrender and to 
re-commit them to jail in terms of the warrant. 
General Rules and Circular Orders (Criminal) of the 
High Court , Chap . I, Rule 119, referred to. Behari 
Lal Chatter jee v. Emperor, Bash Behari Sen 
Emperor (19.09) . . I. L. R. 36 Gale. 749 


— terms of — 
See Bail-bond, 


FORFEITURE OF. 

I. L. R. 36 Calc. 749 


BAILEES. 

See Carriers. 

See Hotel-keeper and Guest. 

I. L. R 22 All. 164 
See Railway Company. 

See Railway Act (IX of 1899), s. 72. 

I. L. R 30 Gale. 257 

BAILMENT. 

See Contract Act, s. 108. 

12 B. L. R 42 
20 W. R 467 
I. Xi. R 9 AIL 398 

See Contract Act, s. 178. 

I. L. R 3 Gale. 264 
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See Damages — Measure and Assessment 
or Damages — Breach of Contract. 

I. L. B. 2 All. 756 


See Hotel- keeper and Guest. 

I. L. B. 22 All 164 


See Onus of Proof — Bailments. 

I. L. B. 9 AH. 398 

1. — - Law applicable to the mofussil 

— English law . The general principles of the 
law of bailment are applicable in the mofussil, and 
they are substantially the same as those which 
prevail under English law. Doomun Peadea v. 
Shook Chand Paul . 17 W. B. 90 


2. Non-delivery of goods — Bailee 

— Onus probandi. A sent cotton to B's screw- 
house to be screwed. It was placed in B's godowns 
in charge of which was a servant of B's who kept 
entries of cotton received and given out. B's 
durwan kept the key of the godowns. B provided 
dunnage ; no rent was paid for godown room, but it 
was shown that, on several occasions when cotton 
had been left by owners for some time in the godowns 
and removed unscrewed, rent had been paid ; and it 
was allowed that it was for the mutual interest of 
both parties that the cotton should he so kept. The 
■custom was that the screwing charges should be paid 
by the purchasers of cotton, to whom it was deli- 
vered by B, by the direction of the vendors. In an 
action by A for the non-delivery of some of his 
cotton :—Hdd per Norman, J., that B was a gratui- 
tous bailee of the goods, and that he was only bound 
to account for the manner in which they had been 
'kept, which he had satisfactorily done. A’s suit 
must be dismissed. Decree affirmed on appeal ; 
but per Peacock, C.J . — Quaere: Was B a bailee 
at all ? Per Markby, J. — B was a bailee for cus- 
tody, but not a gratuitous bailee. Moolohand v 
Robinson . . 1 B. L B. O. C. 68 


Seizure of goods — Interpleader 


- suit — -Costs — Execution of decree of Small Cause 
Court — Act IX of 1850, s. 88. A obtained a decree 
in the Small Cause Court against B. In execution 
■of the decree, goods belonging to B, but in the 
possession of a pledgee, were seized by a bailiff of 
the Small Cause Court. The pledgee brought an 
interpleader suit, under s. ff 88 of Act IX of 1850, to 
recover the goods. Held, that the pledgee was en- 
titled to have the goods released to him and to have 
the costs of his suit paid by the execution-creditor. 
Bhinji Gqvtndzi v. Monohardas 

5 B. L. B. Ap. 31 : 14 W. B. 303 
4. — — - ~ Bailee’s lien for work done— 

Work done— Contract— Quantum meruit — Act IX 
of 1872 ( Contract Act), s . 170. S delivered J an 
organ to repair, promising to repair it for Hi GO. J 
subsequently refused to repair it for that sum, and 
claimed to be entitled to retain the organ until he 
received certain remuneration for the work done. 
Held, that as, where there is an express contract, it 
must be performed in its entirety or nothing can be 
claimed under it, and there is only room for a 
^quantum meruit claim where no express contract has 


been made, J was not entitled to retain the organ 
until he was paid. Skinner v. Jager 

I. L. B. 6 All. 139 

BALAMBHATTA, VALUE OP THE 
COMMENT ABIES OP. 

See Hindu Law, 

I. L. B. 32 Bom. 

BALANCE OP ACCOUNT. 

See Limitation Act, 1877, Art. 64. 

See Limitation Act, 1877, Art. 85 
s. 8). 

BALANCE SHEET. 

See Stamp Act, 1879, Sch. J, cl. 1 
I. L. B. 15 Calc. 

BALLOT FOB JUBY. 

See Jury . I. L. B. 1 Bom. 

BALCONY. 

See Bombay District Municipal Act 
(Bom. Act VI of .1873), ss. 33 and 42. 

I. L. B. 27 Bom. 221 

BANDHU8. 

See Hindu Law — Alienation by Widow 
I. L? B. 31 All. 454 
See Hindu Law— Inheritance — Gene- 
ral Heirs — Bandhus. 

See Hindu Law — Inheritance — Special 
Heirs— Males. 

See Hindu Law — Inheritance — Special 
Heirs — Females. 

preference among— 

See Hindu Law I. L. B. 31 Mad. 321 
BANIAN OP FIRM. 

See Lien . I. L. B. 18 Cale. 573 
L. B. 18 I. A. 78 

liability of— 

See Principal and Agent — Liability of 
Agent . . 2 B. L. B. O. C. 7 

2 Hyde 129 : Cor. 47 
Bourke A. O. C. 117 : 2 Hyde 301 

— lien of, on goods under agree- 
ment with firm. 

See Partnership — Rights and 

ABILITIES OF PARTNERS. 

3 B. L. B. O. C 
See Lien . I. L. B. 30 Gale. 
BANK MEMOBANDUM. 

See Stamp Act, 1869, Sch. II, cl. 7. 

I. L. B. 4 Cal. 


863 ) DIGEST OF CASES. ( 864 


BANK OP BENGAL. 

See Presidency Banks Act. 

I. L. R. 8 Gale. 800 

1, Act IV of 1882, s. 10 — Loans 

and advances on security of land — Security for fast 
loan . The prohibition contained in s. 30 of Act IV 
of 1862, which regulates the Bank of Bengal against 
making loans and advances on the security of land, 
is no prohibition against the Bank taking land as 
security for a past loan and an existing debt. 
Ibrahim Azim v. Crttikshank 

7 B. L, R. 653 : 16 W. R. 203 

% — Act XI of 1876, ss. 17, 21— 

Registration of transfer — Right of Bank to refuse 
to register . The Bank of Bengal is entitled to refuse 
to register a transfer of shares when the application 
is made during the time the transfer books of the 
Bank are closed under the powers given by s. 21, Act 
XI of 1876, and after a public notification in accord- 
ance therewith. Though the Bank may not have 
given this reason for not registering at the time of 
the application being made, they are entitled to 
avail themselves of it subsequently, when a suit is 
brought to compel them to register the transfer. 
S. 17 of Act XI of 1876, which entitles the Bank of 
Bengal to refuse to register the transfer of shares 
until payment of any debts due by the person in 
whose name the shares stand, refers only to debts 
which are presently payable ; therefore, where R was 
indebted to the Bank, and gave bills as security 
therefor : — Hdd, that the Bank would not be en- 
titled to refuse under s. 17 to register the transfer 
during the currency of the bills. Mothoormohtjn 
Roy v. Bank of "Bengal 

I. L. R. 3 Gale. 392 : 1 C. L. R. 507 

BANK OE BOMBAY. 

See Presidency Banks Act. 

I. L. R. 24 Bom. 350 
I. R. R. 31 Bom. 319 
I. L. R. 32 Bom. 466 

Sec Presidency Banks Act (XI of 1876), 
ss. 36, 37 . I. L. R. 25 Bom. 52 

BANKER AND CUSTOMER. 

See Bankers. 

See Limitation Act, 1877, Art. 59. 

I. L. R. 13 Bom. 338 

See Limitation Act, 1877, Art. 60 (1859, 
s. 1, cl. 9) . 10 Bom, 300 

I. L. R. 16 Calc. 25 
I. L. R. 18 Mad. 390 

1. Payment of eh eqUQ— Evidence. 

Case in which it was hold on the evidence that 
the respondent Bank had, on the presentation by 
the appellants’ servant of a cheque drawn upon 
it in favour of the appellants, failed to pay the 
same in such manner as to be discharged of its 
obligation. Lall Chand v. Agra Bank 

L. R. 18 I. A. Ill 

% — — Entry in Pass book —Cheque 

lodged by customer for collection — Effect of entry in 
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customer's pass-book of such cheque as if collected — 
Estoppel. Early in March, 1900, the Hope Mills 
Company purchased 600 bales of cotton from the 
plaintiff at R278 per candy, but, being unable to 
accept and pay for them, it was arranged between 
the Company and the plaintiffs that one Shridhan 
should take them over from the plaintiffs at 
R 243 -8-0 per candy (the price having fallen in 
the meantime), and that the Company should pay 
the plaintiffs the difference of price. In fulfilment 
of this agreement, the Company sent to the plain- 
tiffs a cheque for R9,500, drawn by them on 
the Commercial Bank, being approximately the 
amount of the difference. This cheque was given 
to the plaintiffs on the 23rd March, 1900, But 
was post-dated the 3rd April. It was sent by the 
plaintiffs for collection to the defendant Bank (with 
which the plaintiffs had an account) on the next 
day (the 4th), at about 12 o’clock, together with 
the plaintiff’s pass-book. The pass-book was 
asked for by the plaintiffs, and was returned to 
them at about 4-30 o’clock on the same day with 
R9,500 duly credited therein and initialled by one 
of the Bank’s officers. On the same afternoon 
plaintiffs delivered 100 of the bales to Shridhan. 
On the next day (the 5th April) another 100 bales 
were delivered by the plaintiffs, to Shridhan, and 
after the delivery had proceeded thus far the 
plaintiffs at about 1-30 o’clock on the 5th April, 
received notice from the defendant Bank that the 
Company’s cheque for R9,500 had been disho- 
noured. Subsequently to the receipt of this notice, 
the plaintiffs delivered the remaining 400 bales to 
Shridhan. The plaintiffs now sued the defendant 
Bank to recover the sum of R9,5CG, alleging that 
it was impossible to recover the amount from the 
drawers of the cheque (the Company), and con- 
tending that the defendant Bank, by entering the 
said amount in the plaintiffs’ pass-book and 
delivering the said book to them, had led them to 
believe that the cheque had been duly honoured 
and the amount paid into their account, and they 
alleged that they would not have delivered the 
said bales to Shridhan if it had not been for the 
said representation by the Bank. They contended 
that the Bank was estopped from alleging the dis- 
honour and non-payment of the cheque. Held , 
that the returning of the pass-book to the plaintiffs^ 
by the Bank, and the noting and initialling of 
the entry of R9,500 therein, was a representation 
by the Bank that it had received payment of the- 
cheque and was prepared to give the plaintiffs 
credit for the amount. But Add, upon the evi- 
dence, that the delivery of the bales by the plaint- 
iffs to Shridhan was not made on the faith of 
such representation by the Bank. Held , further, 
that the plaintiffs were not entitled to recover, and 
that the Bank was not estopped by the entry in 
the pass-book from alleging the non-payment of 
the cheque. The cheque having been lodged by 
the plaintiffs for collection of the 4-th April, the 
Bank in the ordinary course of business had until 
the next day to give notice of its dishonour, and 
the entry in the pass-book made on the 4th was 
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not intended to be an acknowledgment of cash 
received. The Bank never intended the plaintiffs 
to act upon the entry in the pass-book, made on 
the 4th upon the faith of its being an entry of 
cash actually received, and, further, the cheque 
was a post-dated cheque, and the plaintiffs when 
lodging it clearly had doubts as to whether it 
would be honoured or not, while the defendant 
Bank had no knowledge of any circumstance justi- 
fying doubts as to its payment. The parties thus 
did not deal on equal terms, and the defendant 
Bank was therefore not bound by the entry in the 
pass-book as a receipt. Martin v. Morgan , 
1 Bro. & B. 289, referred to. Mowji Shamji v. 
National Bank or India (1900) 

I. D. R. 25 Bom. 499 


Mortgage payment — Mortgage held 


by banker against customer — Payment from customer's 
current account— Banker' s duty — Interest — Privy 
Council— Practice — Transcript , preparation of — 
Inclusion of irrelevant matter. In the absence of 
special direction to that effect a banker is not bound 
to pay off a mortgage, which he has against his 
customer from the latter’s current account, and 
interest is properly charged upon it, until the 
customer directs that the principal should be 
paid off. Thakur Jawahir Singh v. Lachman 
Das (1905) . . . . 9. C. W. N. 745 

BANKERS* 

See Banker and Customer. 

liability of— 

See Cheque . I. D. R, 31 Calc. 249 

1. Deposit of money— Obligation 

to keep funds separate— Breach of trust — Commission 
agents. The insolvents carried on business as 
bankers and commission agents, receiving the money 
of their constituents on deposit, for investment or 
for remittance, charging a commission on each 
transaction, and allowing 4 per cent, interest on 
deposits. An opposing creditor, one of their consti- 
tuents, sent them in April 1879 a letter instructing 
them to invest R40,000 in municipal debentures. 
The insolvents failed in November, and it was found 
on the evidence that they could not have procured 
the desired quantity of municipal debentures 
without paying more than the market price for them. 
They purchased R18,G0Q worth of such debentures, 
and were debtors to the opposing creditor for the 
balance. Held, that the money was in their hands 
as bankers, and not as agents ; and this being so, 
they were not boimd to keep the R 40, 000 separate 
from their own funds, nor even after the latter re- 
ceived in April to set it apart for investment. In 
the matter of the petition of Cowie. 

I. D. R. 6 Calc. 70: 7 C. D. R. 19 

■ — , Doss of bundi — Negligence — 

Criminal act of Bank servant. A sent a hundi by 
post to a bank. The bank presented it for payment 
by one of its servants, B, who brought it back, 
reporting that payment had been refused. The 
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manager of the bank, with the intention of returning 
it to A, placed it in an envelope, sealed and stamped, 
which was laid upon the table ready for the post, it 
being the custom of the bank to post all letters in 
that manner. The hundi did not reach A, and 
it afterwards appeared that B presented it for 
payment the following day, and obtained cash 
for it. Held, that the bank was guilty of such 
neglect as to render it liable to A for the amount 
of the hundi. People’s Bank v. Obbard 

2 Hyde 57 

3. Lien of banker — 

Contract Act (IX of 1872), s. 171 — Deposit of 
security with bank to secure debts due to bank. The 
plaintiff deposited certain jewels with the defend- 
ant bank to secure certain debts. Afterwards he 
paid the secured debts, and demanded the return of 
the jewels being then otherwise indebted to the 
bank. Held, that the plaintiff was not entitled to 
recover the jewels without discharging the other 
debts, unless he proved that the defendant had 
agreed to give up its genera! lien. Kunhan 
Mayan v. Bank op Madras 

I. Do R. 19 Mad. 234 

4. Banking company 

registered under Companies Act (VI of 1882 ) — 
Criminal breach of trust by banker— Payment of 
dividends dishonestly out of deposits — Directors — 
Manager and accountant —Person entrusted with 
property or with dominion over property — Agent 
—Penal Code (Act XLV of 1860), ss. 109 , 191, 409, 
and 418 — Cheating — Making false balance-sheet 
— Companies Act (VI of 1882), s. 215— Criminal 
Procedure Code (Act X of 1882), s. 239. When a 
bank takes a deposit from its customer, it takes it on 
the understanding that that deposit is not to be used 
to pay dividends to shareholders at a time when the 
bank is insolvent and cannot legally pay dividends. 
In the case of a bank registered under the Indian 
Companies Act as a company limited by shares, and 
governed by the regulations contained in table A in 
the first schedule to the Act, it was hdd that the 
directors had dominion over the property and the 
management of the funds of the bank ; that they 
were bound not to pay dividends except out of the 
profits of the bank ; and that, if they dishonestly, 
that is, knowingly and intentionally, paid dividends 
to the shareholders out of deposits when there were 
no profits, intending to cause gain to themselves or 
others to which they were not entitled, or to cause 
wrongful loss to other persons, they were, guilty of 
criminal breach of trust as bankers under s. 409 of 
the Penal Code ; but that the manager and the 
accountant or assistant manager were not, within 
the meaning of the section, persons who were 
entrusted with property or with dominion . over 
property as bankers or agents, and therefore did not 
come directly under s. 409, though they might be 
guilty of abetment under s. 409 read with s. 109, by 
conspiring with the directors to commit criminal 
breach of trust if they assisted the directors to 
obtain the sanction of the shareholders to the illegal 
payment of dividends, and did so for the dishonest 

2d 
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BA NKEBS — concld 9 

• purpose of causing wrongful gain or wrongful loss- 
Whether the illegal payment of dividends under the 
circumstances stated could be regarded as causing 
wrongful loss to the bank as a corporate body. 
Queers : Whether moneys deposited in the bank by 
its customers and not in any way ear-marked could, 
after such deposit, be regarded as “ property 95 of 
the depositors within the meaning of s. 409. 
Held, also, that if the directors, manager, and 
accountant dishonestly, that is, to obtain wrongful 
gain for themselves or to cause wrongful loss to 
others, put before the shareholders balance-sheets 
which they knew to be materially false and mislead- 
ing and likely to mislead the public as to the condi- 
tion of the bank, and concealed its true condition, 
and thereby induced depositors to allow their 
money to remain in deposit in the bank, they were 
guilty of cheating in the aggravated form made 
punishable by s. 418 of the Penal Code ; and if they 
acted together to put forward such a false balance- 
sheet, they were guilty of abetment by conspiracy to 
cheat. Sernble : The making of such a false balance- 
sheet is not an offence within s. 191 of the Penal 
Code, and, where it is made prior to the commence- 
ment of the winding up of the company, is not an 
offence within s. 215 of the Companies Act (VI of 
1882). A balance-sheet of a company under the 
Indian Companies Act must be a true balance- 
sheet, in the sense that it must represent the actual 
state of the company’s assets and liabilities. If it 
falsely states the condition of the company, it is 
a false balance-sheet, though it follows the accounts 
as shown in the books of the company, and correctly 
represents what is in the books. A balance-sheet 
which showed all the debts owing to the company, 
amounting to B28 lakhs, under the head of assets, 
without specifying in accordance with the form of 
balance-sheet annexed to table A, which of such 
debts were good and secured, which good and 
unsecured, and which considered bad and doubtful, 
and also showed a divisible balance of profits 
amounting to B 19,000, the facts being that out of 
the B 28 lakhs some B 13 lakhs were bad and irre- 
coverable, and that the capital, reserve fund, and 
other provision for bad debts had been lost, and that 
the company, instead of making profits, was, and 
long had been, insolvent, was found to be false and 
misleading. Having regard to the nature of the 
charges above referred to, the Court, under e. 239 of 
the Code of Criminal Procedure, rejected an applica- 
tion by the defence that the accused should be tried 
separately. Queen- Empress v. Moss 

I. l; B. 16 All. 88 

BANKEBS 9 BOOKS EVIDENCE ACT 
(XVIII OF 1891). 

See Evidence Act, s. 70. 

I. Is. B. 31 Calc. 284 
8 C. W. N. 125 

_ — : S, 2 — Admissibility in evidence of 

certified copies of entries in books of banks to which 
that Act does not apply. Copies of entries in the 
books, of a bank which does not come within the 


BANKEBS’ BOOKS EVIDENCE ACT 
(XVIII OF 1891) — conoid. 

definition of a “ Company ” as given in sub-s. (1) 
of s. 2 of the Bankers’ Books Evidence Act, though 
certified in accordance with the form prescribed by 
that Act, are not admissible in evidence under the 
provisions of that Act. Queen- Empress v. 
McGuire . . . . 4 C. W. N. 433 

BANK NOTE. 

See Government Currency Note. 

.7 Bom. O. C. 1 

BANKBUFTCY IN MAUBITIUS. 

See Debtor and Creditor. 

I. X>. B. 16 Mad. 85 

BANKBUFTCY ACT, 1869. 

See Insolvent Act, s. 40. 

13 B. L. B. Ap. 2, 9 
I. Is. B. 2 Mad. 15 

BANKBUFTCY ACT OF 1883 (46 AND 
47 VICT., C. 15). 

ss. 43, 118. 

See Insolvency I. L. B. 31 Calc. 761 
8 C. W. N. 553 

BANNS OF MABBIAGE, PUBLICA- 
TION OF — 

See Bigamy . . I. L. B. 1 All. 316 

BABBISTEB. 

See Advocate. 

See Counsel. 

exclusive audience before 

Special Tribunal— 

See Special Tribunal, 

13 C. W. N. 605 

receipt of fees by — 

See Stamp Act, 3879, Sen. II, Art. 15. 

I. Is. B. 9 Mad. 140 
I. X*. B. 16 All. 132 

1. — — . Suspension from practising — 

Mains animus — Ground for suspension , An order 
of a High Court suspending a barris ter from practice 
for five years set aside on the ground that, although 
there had been grave irregularity, there was no 
malus animus to show an intention to commit a 
fraudulent act. In re Newton 

10 B. Is. B. 88 : 17 W. B. 85 
14 Moo. I. A. 237 

2. — . — __ — Agreement with client as to 
fee— -Disability to contract — Pleader — Suit by 
client for fees— Act 1 of 1846 , 5. 8. A engaged G, a 
barrister practising in the mofussil, to conduct a suit 
for him, and promised to pay him a sum of money 
as a present in addition to the fee allowed by Regu- 
lation XIV of 1816, provided that the decree 
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awarded to A a sum above R 1,000. 


The condition 

„ r A under the 

decree, and retained the sum promised. It was not 
proved that A assented to the appropriation by G 
of the sum retained in payment of the promised 
present. A sued G to recover the sum retained. 
Held, (1) that, if G was to be regarded as a barrister, 
he was under a disability to contract with A as to 
his fees; ( 2 ) that if G was to be regarded as a plea- 
der, he was prohibited by a Circular Order of the 
v-v.vjg this contract. 
Kennedy v. Brown, 13 C.JB. 
N . 3. 677 , governs all agreements made by members 
of the English Bar in that character. Achamparam- 
bath Chebia Ejjneammtt v. Gantz 

I. D. R. a Mad. 138 

3. — Right of client to sue for 

return of fee when barrister was absent 
— Advocate and, client. Taking it that the rule 
of English law, that the relation of counsel or advo- 
cate and client creates mutual incapacity to make a 
binding contract of hiring and service, either express 
or implied, governs the relation of advocate and 
client generally in this country, there must be the 
relation of advocate and client to give rise to the 
incapacity, and the incapacity is strictly confined to 
contracts relating to service as an advocate in 
litigation and matters ancillary to such service. 
The degree of barrister is but one of the qualifications 


such services being the only proper and a full 
remuneration for them. Land Mortgage Bank 
of India v. Elmes . . 25 W. R, 882 

. — — Barrister or pleader appear- 

ing as litigant in person — Practice. In cases 
where a barrister or pleader appears before the 
Court as a litigant in person, he must not address 
the Court from the Advocate’s table or in robes, but 
from the same place and in the same way as any 
ordinary member of the public. In the matter of the 
West Hqpetown Tea Company 

I. 2j. R. 8 All. 180 

7 — — — Counsel and client 

— Suit by client to recover fees to Counsel — Cause 
of action-— Status of a barrister practising as an 
advocate in the High Court for the North-Western 
Provinces— Civil Procedure Code , 1882, s. 622— Re- 
vision. An English or Irish barrister who in virtue 
of his call to the Bar, is enrolled as an advocate 
in the High Court of Judicature for the North- 
Western Provinces, and thereby is authorized to 
practise as an advocate in the said High Court and 
in the Courts subordinate thereto, is, in respect 
of fees paid to him by a client for professional 
service, in exactly the same position as if he were 
practising in England or Ireland, that is to say, the 
fees received by him for professional services are 
mere honoraria , and he can neither sue for the 
recovery of, nor he sued for the return of, such fees. 
Kennedy v. Brown , 32 L. J. C. P. 134 ; Robertson 
v. McDonough , 14 Cox. C. C. 469 ; Krishna Row v. 
H. F. Muttuhisina , 4 Mad. H. C. Rep. 244 ; Smith 


Sudder Adalut from enforcing 
Semble ; The decision in 
N. S. 677, governs 


Achamparambath Cheria Kunhammu v. Gantz, 
I. L. R . 3 Mad. 138 ; Reference under Stamp Act, s. 
46, 1. L. It 9 Mad. 140 ; Stamp Reference, I. L. R. 
16 All. 132 ; Queen v. Doutre, 9 A. C . 745 ; and 
In re LeBrasseur and Oakley, [1896 ] 2 Ch. 487, 
referred to, A client who had paid a fee to a 
barrister for professional services, which in fact were 
not rendered, sued the barrister in the Court of a 
Munsif, claiming a refund of the fee paid. The 
Munsif dismissed the suit, holding that such a suit 
could not lie. On appeal the District Judge held 
that the suit would lie, and gave the plaintiff a 
decree. Against this decision the defendant applies 
in revision to the High Court. Held by Stanley, 
C.J., and BlaiPv, J. (Banerji, J. dissentient e), 
that the High Court was competent to interfere in 
the exercise of its revisionai jurisdiction. Amir 
Hassan Khan v, Sheo Baksh Singh, I . L. R . 11 
Calc. 6, distinguished. Jugobundhu Pattuck v. Jadu 
Ghose Alkushi, I. L. R. 15 Calc. 47 ; Munisha 
Eradi v. Siyals Koya , I. L. R. 11 Mad . 220 ; and 
Chenbasapa v. Lakshman Ramchandra , I. L. R. 18 
Bom. 369 , referred to by Stanley, C.J. Held by 
Banerji, J ., that the application for revision 
preferred by the defendant could not be entertained 
under s. 622 of the Code of Civil Procedure, Amir 
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BARRISTER — concld. 


1. 1 Fraudulent transfer 

— Benami deeds with intent to defraud creditor — 
Fraud 'not carried into effect — Suit by real owner 
against benamidar. Plain tiff against whom 

several decrees for money were outstanding, with 
the object of protecting his properties from the 
claim of the decree -holders, executed a deed 
of relinquishment in favour of the defendant 
declaring that the properties belonged to the 
latter ; the decrees were ultimately set aside on 
appeal and the plaintiff sued to recover posses- 
sion of the properties on declaration of his right 
thereto. Held, that, where the intention to commit 
fraud has not been carried into effect, a beneficial 
owner is entitled to sue for a declaration that a 
deed of transfer executed by him is benami and 
that the plaintiff was entitled to recover. Y amma.f i 

Krislmayya v. Chundra Papayyu , I. L. R. 20 ' 
Mad. 326, and Chenvirappa v. Puttapa, I. L. R. IT 
Bom. 708 , dissented from. Authorities reviewed 
by Mookekjee, J. Jadtj Nath Poddar v. Rep 
Lal Poddar (1900) . I. L. R. 33 Gale. 967 

s.e. 10 C. W. N. 850 


Barman Lal v. Khuban, I. L. R. 17 All. 499 ; and 
Sundar Singh v. Born Shankar, 1. L. R. 20 AU. 78, 
referred to. Ross Alston v. Pitamber Das 
(1903) . I. Xu R. 25 All. 509 

BARRISTERS AND VAKILS. 

— — — — Barristers — Vakils — Right of exclusive 
audience — Special Tribunal — Criminal Law Amend- 
ment Act {XIV of 1908) — High Court Charter Act 
of 1881 {24 <£• 25 Viet., c. 104), ss. 1, 9, 13 and 
14 — Letters Patent, 1865 , els. 22. 23 and 24 — Ordi- 
nary and Extraordinary Original Criminal Juris- 
diction — Rules of the High Court, Original Side, 70, 
71 and 72. Barristers have the right of exclusive 
audience before the Special Tribunal formed to try 
cases sent up for trial to the High Court under the 
provisions of the Criminal Procedure Amendment 
Act, 1908. Re Barristers and Vakils (1909) 

13 C. W. NT. 805 


BASTARDY PROCEEDINGS. 

See Maintenance, order of Criminal 
Court as to. 

See Witness — Civil Cases — Persons 

COMPETENT OR NOT TO BE WITNESSES. 

I. L. R. 16 Gale. 781 

BASTI LAND. 

See Calcutta Municipal Consolidation 
Act, 1888, s. 2. 

I. L, R. 21 Gale. 528 

BASTE LAND. 

See Enhancement of Rent. 

a C. w. N. 303 

BATTA. 

See Dekkiian Agriculturists’ Relief 

Act . . I. L. R. 33 Bom. 249 

BAZARS. 

See Bengal Regulation XXVII of 1793, 

s - 5 • . 15 W. R. 48 

18 W. R. 268 
11 W. R. 112 
21 W. R. 383 

BEHAVXOIIR. 


— Gift — Sale — Intention — Imaginary consideration 
inserted in a deed of gift — Evidence of intention — 
Evidence Act ( I of 1872),s. 92 — Mother and Daughter 
— Undue influence — Presumption — Unsoundness of 
mind— Pleadings — Purdanashin, ■ who is. The ques- 
tion whether a transaction which on its face 
purports to be a gift or a sale is really a benami 
transaction is purely one of intention. Notwith- 
standing that a transaction purported to be a sale 
and a price was mentioned in the conveyance, it was 
held on the evidence to be a gift and not a sale — - 
the question being regarded as purely one of inten- 
tion. When transfers of property made by a 
mother in favour of a daughter were challenged 
on the ground of the unsoundness of mind of the 
donor, but no case of undue influence exercised by 
the donee on the donor was raised in the plead- 
ings, and evidence was given with reference to the 
question of unsoundness of mind only. Held, 
that the question of undue influence could not 
properly be discussed and considered upon such 
evidence. The mere relation of daughter to mother 
in itself suggests nothing in the way of special 
influence or control. Their Lordships of the Judicial 
Committee did not treat as purdanashin a lady, who 
had no objection to communicate, when, necessary, 
in matters of business, with men other than members 
of her own family, who was able to go to Court to 
give evidence and to attend at the Registrar’s office 
in person to acknowledge her deeds for the purpose 
of registration. Ismail Muss a zee Mookerdam v. 
Hafij Boo (1906) . . 10 C. W. N. 570 

s.e, I. L. R. 33 Gale. 773 
L. R. 33 1, A, 88 

3. . — __ — — Benami, trans- 
action whether— Oral evidence unsatisfactory — Sur- 
rounding circumstances and considerations of pro- 
bability to be looked into. Where the question 
was whether a document, which on its face was 


See security for Good Behaviour. 

BELCHAMBERS’ HEXES, Nos. 70 , 71 . 

See Special Tribunal. 

IS C. w. N. 805 

Nos. 730, 785. 

See Taxation . I. X. R. S3 Calc. 827 

benami. 

See Benamidar. = 

See Mahomed an Law. 

10 C. w. N. 706 
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a mortgage-bond, was a genuine or a fictitious 
transaction, but at the trial persons, who might 
have been expected to be prominent witnesses 
were not called, and the evidence that was called 
was open to much adverse criticism : Held, that in 
the- circumstances, it was necessary to rely largely 
upon the surrounding circumstances, the position 
of the parties , and their relation to one another, 
the motives which could govern their actions and 
their subsequent conduct. Damp Sing- v. 
•Chaudhrain Nawal Kunwar (1908) 

12 C. W. K. @09 
s.e. L. B. 35 I. A. 104 ; I. L. B. 30 All. 258 

BEKAMXDAB. 

See Benami. 

See Benami Transaction. 

See Bengal Tenancy Act., s. 173. 

I. L. B. 21 Calc. 554 
he Civil Procedure Code, 1882, s. 317 
I. L. B. 26 All. 82 

l See Contract Act (IX op 1872), s. 69. 

I. L. B. 34 Calc. 92 
See Limitation Act, 1877, Art. 179 — 
Nature op Application — Generally. 

|X. L. B. 20 Calc. 388 
! See Limitation Act, 1877, Art. 179- 

Step in aid op Execution— General- 
ly. . . I. L. B. 9 Calc. 633 

12 C. W. B. 146 
I. Xi. B. 16 Gale. 355 

: See Mortgage $If.|X. L. B.*28 All.*82 

See Negotiable Instruments Act (XXVI 
of 1881), ss. 8, 78. 

I. L. B. 30 Mad. 88 

See Parties — Parties to Suits — Bena- 

MIDARS. 

See Parties — Parties to Suits — Sure- 
ties . . 2 B. L. E. A. C. 237 : 

11 W. B. 120 

See Res Judicata — Parties — Same 

Parties or their Representatives. 

B. Xi. B., Sup. VoL, 759 : 

2 Ind. Jur. K. S. 327 : 8 W. B. 428 
5 B. Xi. B. 321: 13 W. B. 157 
I. L. B. 15 Mad. 267 

See Sale in Execution op Decree — 
Setting aside Sale — Irregularity — 
General Cases. 

X. L. B. 20 Gale. 418 
1 C. W. K. 279 
X. Xi. B. 29 Gale. 682 

L — Benamidar , right 

of, to bring suit — Can sue only if he can show 
■some right under general law — Benamidar, merely 
as such , not a Trustee — Limitation Act (XV of 
1877), Sch. 11, Art. 149 , applies only to suits 
brought by or on behalf of the Secretary of State. A 
person in whose name property is purchased benami I 


BEK AMID AB — contd. 

cannot sue in his own name unless he can show 
some right under the general law to maintain the 
suit as, for instance, as trustee or agent of an undis- 
closed principal. In benami sales, the legal estate 
does not in all cases rest in the benamidar, and 
constitute him a trustee for the real owner. Art. 
149 of Sch, II of the Limitation Act applies only to 
suits brought by the Secretary of State or on his 
behalf and not to suits brought by persons deriving 
title from him. Kuthaperumal Rajali v. The 
Secretary op State for India (1906) 

X. L. B. 30 Mad. 245 

2. Suit for sale on, 

a mortgage — Decree giving benamidar a right to 
redeem — Right to redeem not availed of — Sub- 
sequent suit for redemption by alleged beneficial 
owner barred. A decree for sale on a mortgage 
was passed giving a right of redemption to a puisne 
mortgagee. The puisne mortgagee did not 
redeem and the decree became absolute. Held 9 
that no subsequent suit for redemption would lie by 
a person alleging that he was the real puisne mort- 
gagee and that the person, whose name appeared 
in the decree as puisne mortgagee, was merely a 
benamidar. Kanij Fatima v. Wali-Ullah (1907) 
I, Ii. B. 30 All, 30 


Benami 


trans - 
mort * 


action— Fraud — Deed — Creditor — Equitable 
gage — Suit — Limitation Act (XV of 1877), Sch. 
II, Articles 91, 144 — Deed declared inoperative 
and fraudulent. In order to defeat the claim 
of an equitable mortgagee of certain pro- 
perty, the predecessor in title of the respondent 
and co- member with him of a joint Hindu family 
executed on 11th June 1895, what purported to be 
a deed of sale of the property in favour of the pre- 
decessor in title of the appellant. The claim, 
however, was decreed, the Court finding that the 
vendee under the alleged deed of sale was aware 
of the equitable mortgage, when the deed was 
executed ; and the decree was satisfied by money 
raised on the security of the property by the 
vendee. In a suit by the respondent against the 
appellant to have it declared that the deed of 
11th June 1895, was merely a benami transaction, 
and recover possession of the property, it was 
found on the facts that the deed was benami and 
fraudulent and inoperative as against the plaint- 
iff. Held, that the purpose of the fraud not 
having been effected, there was nothing to pre- 
vent the plaintiff from repudiating the trans- 
action as being benami and recovering posses- 
sion of the property. Taylor v. Bowers, L. R. 1 
Q. B. D. 291, Symes v. Hughes, L. R. 9 Eq. 475, 
and In re Great Berlin Steamboat Co., L. R. 26 Ch . 
D. 616, followed. KearleyY. Thomson , L. R. 24 Q. 
B. D. 742, distinguished. Held, also, that the 
deed being inoperative, it was unnecessary for 
the plaintiff to have it set aside as a preliminary 
to his obtaining possession of the property. The 
suit was therefore governed not by Art. 91, hut by 
Art. 144 of Sch. II of the Limitation Act ( XV of 
1877) and consequently was not barred by lapse of 
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See Fraud* 
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BENAMIDAR — conoid. 

time. Petherpermal Chetty v. Muniandy Ser- 
vai (1908) . . I. Ii. R. 35 Gale, 551 

s. e. 12 C. W. IT, 562 
I.. R. 85 t A. 08 

4. — — — — . Benamidar — Right 

of suit by— Mortgage — Conveyance without con- 
sideration . A benamidar cannot bring a suit 
forrecQvery of a mortgage-debt. A mortgagee 
assigned over his interest under the mortgage 
to the plaintiffs who instituted the present suit 
against the mortgagors for recovery of the 
mortgage-debt. It was found that the assign- 
ment was a benami transaction and was intended to 
put the mortgagors into difficulty. Held, that the 
plaintiffs’ suit was rightly dismissed. Lai Achal 
Ram v. Raja Kazim Husain, 9 C. W. N. 477 ; s. c. 
L. R. 32 I. A. 113 i L L. R. 27 All. 271, distin- 
guished. The mere non-passing of consideration is 
notsufficient to show that a transaction is benami. 
Basiruddin Ahmed v. Jalish Patwari (1908) 
'12 C. W. IT. 409 

BEITAMI LEASE, 

See Landlord and Tenant. 

I. L. B. 33 Calc. 907, 985 

BEITAMI TRANSACTION, Col. 

1. General Cases , . . 876 

2. Source of Purchase- money . 888 

3. Onus of Proof . . . 890 

4. Certified Purchasers — 

(a) Acts XII of 1841, I of 1845, 

and XI of 1859 . . 895 

(b) Civil Procedure Code, 1882, 

s. 317 (1859, s. 260) . . 898 

(c) N.-W. P. Land Revenue Act 

(XIX of 1873), s. 184 . 911 

See Attorney and Client. 

11 B. L. B. 60, note : 10 W. R. 469 

See Benami. 

See Benamidar. 

See Bengal Tenancy Act. 

8 C. W. IT. 594, 695 
See Civil Procedure Code, 1882, s. 317. 

I, L. R. 27 All. 194, 448 
See Contract . . 8 C. W. IT. 594 

See Estoppel — Estoppel by Conduct. 

Marsh 293, 569 : 2 Hay 157 
3W. R. 88 
18 W. R. 520 
15 W. R. 333 
17 W. R. 192 
. L. R. 16 Gale. 137, 148 
I. L. R. 20 Calc. 236 
I. L. R. 22 Calc. 909 
L, R. 22 1, A, 129 
-Effect of Fraud. * 

I. L, R, 11 Bom, 708 


BENAMI TRANSACTION — conid . 

See Hindu Law . I. L. R. 81 All. 477 

See Limitation Act, 1877, s. 10 (1859, 
s. 2). 

2 B. L. R. A. C. 284 : 11 W. R. 1% 

See Madras Revenue Recovery Act, ss. 
38 and 39 . I. L. R. 25 Mad. 655' 

See Mahomed an Law — Gift. 

I. L. R. 19 All. 207 
L. R. 24 I. A. 1 

See Negotiable Instruments Act. 

I. L. R. 28 Mad. 244 

See Parties — Parties to Suits — Bena- 
mid ars. 

See Res Judicata— Parties— Same Par- 
ties or their Representatives. 

5 B. L. R. 321 : 13 B. L. R. 157 
B. L. R., Sup. Vol., 759 : 
2 Ind. Jur. N. S, 327 : 8 W. R. 482 

I. L. R. 15 Mad. 267 

See Sale for Arrears of Revenue- 
Incumbrances— Act XI of 3859. 

I. L. R. 14 Calc. 109 
L. R. 18 I. A. 160 

I. L. R. 15 Calc. 350 

See Sale in Execution of Decree— In- 
valid Sales— Fraud. 

5 C. W. N. 265’ 

See Undue Influence. 

I, L, R. 33 Gale, 773: 


I. GENERAL CASES. 

1, — — Custom — Recognition of benami 

transactions. Benami transactions are a custom of 
the country, and must be recognized till otherwise 
ordered by law. Meanwhile the extent of their 
compatibility with an honest purchase depends 
upon the peculiar circumstances of each case. 
Kally Mohun Pal v. Bholanath Chakxadar. 

7 ¥. R. 138 


Presumption as to 


ownership. The habit of holding land benami, 
though inveterate in India, does not justify the 
Courts in making every presumption against ap- 
parent ownership. Judoonath Bose v. Shumsoon- 
nissa Begum Busloor Ruheem v. Shumsoonnissa 
Regum . 8 W, R, P. C. 3 : 11 Moo. I. A. 551 

— Presumption— Evidence justify- 
ing benami purchase. Evidence raising presump- 
tion of purchase at a sale in execution being made 
benami for the judgment-debtor discussed. Ram 
Chunder Bysack v. Lino Nath Surma Siekar 

5 C, L. R. 470 

_ — . Purchase of pro- 
perty by manager of joint family property . When, 
the manager of a joint Hindu family re-pur- 
chases benami property sold for arrears of revenue,, 
the presumption is that the property so purchased. 
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h GENERAL CASES-conW. 

is held by him for the benefit of the joint family. 
&ALEE Doss MOOKEKJEE V. MOTHOORAEATH 

Baeerjee . , .5 W e Re 154 

5* — — Use of farzi name. 

In the case of a benami purchase, the mere use 
of the farzi name is sufficiently disposed of if 
the party whose name is used sets up no claim, 
and if there appears to have been long-continued 
possession on the part of the person claiming to be 
the beneficial owner. Hoymobutty Dassee v. 
Seeekissee Ntjndy . . .14 W. R. 58 

6. — — — — Purchase by father 

in name of son. Where the father of a joint Hindu 
family purchases property in the name of his minor 
son, the presumption is that it is a benami 
purchase by the father on whose death it becomes 
the property of the family. Bhagbet Cheeder 
Dey v. Heeo Gobied Pal . 20 W. E. 289 

7* — — Lease taken in 

name of wife and son. Where a father obtained, 
once and again, a lease in the name of his wife 
and son, paying the consideration- money out 
of his own funds, and on the decease of his 
wife obtained the lease in the joint names of the 
son and of his daughter by the deceased, and it 
was found that latterly the possession was not with 
the father : — Held, that there was no error in law 
in the Judge’s coming to the conclusion that the 
property was not intended by the father for his 
own benefit, but was given to his wife and children 
for their maintenance. Zeemet Alx v. Ali- 
MOOEISSA 10 W. R. 277 

8. • Purchase in the 

name of Hindu wife. The question for decision 
was whether a purchase in 1842, in the name of 
a Hindu wife of an interest in part of her 
husband’s ancestral estate, was for herself, or 
for her husband, her name being used benami 
for him. The High Court, at the hearing in 
appeal, considered certain previous decisions in 
cases arising out of benami transactions. But in 
arriving at its conclusion, which was that the 
property was the wife’s, it proceeded entirely on 
the evidence in the particular case. The judg- 
ment of the Judicial Committee, which also went 
upon the evidence, was, on the contrary, that the 
husband was, in fact, the purchaser, the purchase 
being benami in his wife’s name. Dhaeaei Kaet 
Lahiei Chowdey v. Keisto Kemaei Chow- 

DHEAEI 

I. Xi. R. 13 Calc. 181: L. R. 13 I. A. 70 

Reversing decision of High Court in Chowdh- 
eaei v. Taeiey Kaet Lahiey Chowdey. 

I. Ii. R. 8 Calc. 545 : 11 C. L. R. 41 

9* Pur chaseby husband 

in name of wife — Claim by husband when 'property is 
attached. A husband who puts his wife into the 
position of being the true owner of an estate and 
allows her to deal with the world as the true owner, 
deprives himself of the right to set up, or rely on, 
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his benami title. Nidhee Siegh v • BffisoEATH 
Doss * 24 W, R. 79 

10, Property of hus- 

band bought from wife. Where property is 
bought from a wife as the ostensible owner, the 
husband consenting to the sale, and the trans- 
action is bond fide on the part of the purchaser 
for a consideration, the purchase is a good one, 
even if the property is not the wife’s, but the hus- 
band’s. Golam Ressool v. Abdool Reheem. 

15 W. R. 19 

11, Property of hus- 

band standing in name of wife. Certain property 
standing in the name of a wife was mortgaged by 
her. The mortgage debt was paid off. The mort- 
gagee, having a decree against the husband, attached 
and sold the property. Held, that, though payment 
of the mortgage debt by the wife might have given 
her a lien on the property to the extent of any 
money paid by her out of her own fund, the mort- 
gagee’s acting on the wife’s assertion of title did not 
prevent him, when he subsequently discovered that 
the property was really the deceased husband’s, from 
making it available for the satisfaction of his decree 
against the husband. Ameeeooeissa Beebee v. 
Beeode Ram Seie . . . 2 W. R. 29 

1% Property acquired 

by M ahomedan married woman. Where property is 
acquired by a Mahomedan lady living in a state of 
wedlock, and also by her legitimate daughter, a 
very small amount of evidence would suffice to dis- 
pose of the presumption arising from the fact of 
title deeds being with the lady, against the supposi- 
tion of a benami purchase. Kedeeeee v. LalleE 

14 W. R. 880 

13. Purchase in name 

of daughters— Right of bond fide purchaser from, 
daughter. A , having two daughters, B and C? 
granted a patni talukh of certain lands in his 
zamindari to them in their infancy, and trans- 
acted the business connected therewith as 
manager down the time of his death. After his 
death, B sold her interest to her sister C , and C 
sold the patni talukh to D. The heirs of A 
brought a suit against D for the lands. Held? 
that the lower Court might, upon these facts, 
infer that the grant of the patni talukh by A to his 
daughters was by way of provision for them, and 
that it was not a case in which the daughters held 
benami for the father. Secondly, that even if it 
were so, D, acquiring by a bond fide purchase and 
without notice, had a got d title against the heirs of 
A , since they claimed through the person by whose 
act the apparent ownership was vested in his 
vendor. Obhoy Cheee Mookerjee v. Feechaeeh 
Bose . . . Marsh. 564: 2 Hay 030 

14„ . . - Person allowing 

another to appear as real owner. Where a person 
allows another to hold himself out to the world as 
the real proprietor of an estate, the Court will not 
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eonsiderliim entitled to any consideration as against 
a person who may have, advanced money upon the 
confidence so created. Ntjndelall v. Tayler. 

llrid. Jur. N. S. 55: 5 W. R. 37 

15. — — — — Benami purchase, 

— Alienation by benamidar. Property bought by P 
in the name of S was mortgaged by P through his 
benamidar 8 by conditional sale to L, who, dying 
after foreclosure, left it in possession of his widows 
defendants Nos. 3 and 4, from whom plaintiff pur- 
chased it at a sale in execution of a decree against 
them. Defendants Nos. 1 and 2 resisted on the 
ground that S*s- conditional sale did not pass the 
rights and interest of P, which they bought at an 
auction sale in execution of a decree against P. 
Held , that the decree of foreclosure was good and 
binding against Nos. 1 and 2, unless they could 
show fraud. If property is purchased in the 
name of a benamidar, and the indicia of ownership 
are placed in his hands, the true owner can only get 
rid of the effect of an alienation by showing that it 
was made without his acquiescence, and the pur- 
chaser took with notice of the fact. R hug wan 
Doss v. Upooch Singh . 10 W. R. 185 


DIGEST OF CASES. 


10. - — — — — ~ — - — — — Benami posses- 
sion. Where the property belonging to one family 
is conveyed to another by a deed of such a nature as 
secures the continuance of the profits to the former, 
the possession by the latter must be held to be on 
behalf of the former, until by some unequivocal act 
they show a distinct intention to hold on their 
own behalf. Juggernnath Pershad Dutt v. 
Hogg .... 12 W. R. 117 


— Purchaser atexe - 


* 'T — — — : — * Wt/woc-/ CX’O 

cution-sale — Representative — Mortgage by alleged be- 
namidar— Evidence Act (I of 1872), s. 115 — Onus of 
proof. E, being in possession of the documents of 
title, mortgaged land to the plaintiff. E and his 
father A borrowed money from one JR, who obtained 
a decree against A, and purchased the land at the 
execution-sale. In suit for foreclosure of the plaint- 
iffs mortgage against E and R , the lower Courts 
held that A was the true owner, but the lower 
Appellate Court did not decide whether the plaint- 
iff’s mortgage was a valid transaction. Held, on 
second appeal, that R acquired the property ad- 
versely to A and not as his representative, and that 
there was no estoppel against him. JDinendranath 
Sannial v. Ramkumar Ghose , I. L. R. 7 Calc. 107 : 
L. R. 81. A. 65, and Lola Parbhu Lai v. Mylne, I. 
L. R. 14 Calc. 401, followed. Held, further, that 
it was not necessary to decide whether the plaintiff’s 
mortgage was valid as against A, the plaintiff not 
having raised the question in the lower Courts, 
but that, assuming the mortgage to be valid, the 
onus did not lieppon R to prove that the mortgage 
was not binding upon A. Bhugwan Doss v. Upooch 
8ingh , 10 W. R. 185 , commented upon. Bashi 
Chunder Sen v. Enayet Ali 

I. Ii. R. 20 Calc. 230 
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~ — : — ; — Benami purchase 

'Alienation by benamidar — Consent of true owner— 
Equitable rights of purchaser. Where a benami- 
ar purchased property with moneys borrowed from 
me plaintiff, and afterwards mortgaged the pur- 

C i h uf d P ro P ? vt y to the plaintiff to secure the 
debt, the plaintiff being aware of the benami 
character of the title, and the real purchaser beiiw 
eogmzant of the mortgage : Held, in a suit against 
the benamidar and the beneficial owner, that 
even if the mortgagor had not created a valid 
hypothecation of the property still the plaintiff 
was entitled m equity to a declaration that the 
sums advanced with interest were a charge thereon. 
feARJu Parshad v . Bib Bhaddar Sewak Panday 
L. R. 20 I. A. 108 


Covenants by benamidar— 
owners. All the covenants 
of a property 


Effect of, on 

made by a benamidar in the sale ^ «, FiUiJBriy 
are not necessarily binding upon the true owners, 
though there may be circumstances under which a 
person whose name does not appear upon a contract 
may be liable to perform its conditions. Bisses- 
SUKEE DEBIA V. GOVIND PERSHAD TeWAREE 

21 w. R. 398 

” — — : Covenant for quiet 

enjoyment V endor and purchaser— -Suit for purchase 
money. Land forming part of a zamindari was 
brought to sale in execution of a decree, and was 
purchased by A benami for the zamindarni. After 
the zammdarni’s death, B, her son and supposed 
heir, together with A, sold the land under a con- 
veyance, which contained a joint covenant to re- 
move any hindrance in the vendee’s enjoyment of 
the land. Persons claiming under the lawful sue- 
cessor of the deceased zamindarni obtained an 
ejectment decree against the representatives of the 
vendee, then deceased, and they were permitted 
to retain possession only on a payment made to 
the decree-holders. They now sued A and B for 
the amount of the purchase-money paid on the 
conveyance and the costs incurred in the eject-, 
merit suit. Held, that the plaintiffs were entitled 
to the decree sought by them against A notwith- 
standing that he was a benamidar merely. Soma- 
SUNDARAM AYYAR V. PlSCHER 

I. L. R. 19 Mad. 00 
21. Assignment of decree— Al- 

legation of benami transaction. Before shut, flag out 
a decree-holder _whc has taken by assignment, on the 
ground that he is a mere benami-holder from one of 
tne judgment-debtors, it is necessary to be very 
caretul, and to ascertain beyond a doubt that the 
fact is so. Mahomed Issa Khan v. Onbaet 
„„ 8 W. R. 26 

ii- - * : — — Execution of de- 

cree. When a decree is assigned to A for his 


benefit m the name of B, B, the ostensible decree- 
S may takeout execution. Purna Chandra 
Royv. Abhaya Chandra Roy 

& B. Xj. R, Ap, 40 
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23. Evidence of ownership — 

Title to 'property seized in execution— Evidence - — 
Suspicion. In determining the right to property 
seized in execution, the Court must not declare a 
person claiming as purchaser to be a benamidar for 
the debtor upon suspicion merely, but its decision 
must rest upon legal grounds established by legal 
testimony. Eaez Bux Chowdhry v. Faeirtjddin 
Mahomed Ahasan Chowdhry 

9 B. L. B. 456 : 14 Moo. I. A. 234 

Reversing decision of lower Court in Eukeerood- 
deeh Mahomed Ahsttn Chowdhry v. Kttrreem 
Burs Chowdhry . . 5 ¥. B.43 

24. Breach of covenant — Cause 

o f action — Plaint — Consent of benamidar. The ! 
plaint alleged that the three first defendants with j 
a brother, since deceased, purchased a patni mehal 
therein described ; that the same was thereafter sold ! 
for arrears of rent, and purchased by the said three 
defendants with their own funds ; but that the col- 
lector, in compliance with their petition, entered the 
name of their mother, the fourth defendant, as the 
purchaser. The plaint then alleged a subsequent 
sale by the three first defendants to the plaintiff ; 
that they, the said defendants, caused a kobala to 
be executed by the fourth defendant, and that they 
being the real owners, became witnesses to the deed, 
and received the whole of the consideration- money, 
and prayed by reason of ouster and disturbance, 
alleged for damages against all the defendants for 
breach of the following covenant contained in the 
kobala : “If any one making any objection to the 
sale by me of the said mehal give you trouble in any 
way, then I will put matters straight. If I fail to 
do so, I will return the consideration-money. If I 
do not return it, you will realize it by means of a 
suit. 7 ’ The Civil Judge in whose Court the plaint 
was filed held that no cause of action was shown, 
and the High Court on appeal remanded the case 
to try whether there had been the ouster and 
disturbance alleged, and whether, under the circum- 
stances, they constituted a breach of the contract. 
The High Court, however, dismissed the suit against 
the three first defendants, holding that the mother 
only was bound by the contract. Held , by the Privy 
Council, that the plaint disclosed a cause of action 
against all the defendants, and that the case must 
be remanded accordingly. One issue raised by the 
plaint was whether the kobala was really entered 
into by the mother as the agent and on behalf of 
the three first defendants, and by their authority. 
Bisheswari Debya v. Go vend Prasad Tewari 
L. B. 3 I. A. 194 : 26 W. B. 32 

Varying the decree of the High Court in 

21 W. B. 398 

25. Suit on bond executed 

benami — Money lent by wife for husband . — 
Where a woman sues to recover money advanced 
on a bond executed in her name, it is open to the 
obligor to plead that the money was not lent by 
the woman, but that the bond was merely an 
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acknowledgment of indebtedness from him to her 
husband. Bhoobtjhessttr Roy Chowdhry v. 

J tjggessuree Chowdhraxi . 22 W. B. 413 

26. M oneylent by per- 

son otherthan holder of bond. In a suit upon a bond 
where defendant pleads that the bond, though exe- 
cuted in the name of the plaintiff, was really exe- 
cuted in favour of a third party, if it is found that 
plaintiff is not the real holder of the bond, the suit 
must be dismissed. Judoonatjth Dey v. Girija 
Bhoosun Mitter . . 23 W, B. 446 

27. Benami 'purchase by judg- 

ment-debtor of property subject to mortgage 
decree — Effect of. P L brought a suit against 
H, and, while it was pending, executed a bond in 
favour of R C hypothecating the property in dis- 
pute. The suit was dismissed with costs, and an- 
other suit was brought by one P M upon the bond, 
and, while it was pending, the property in dispute 
was sold in execution of IPs decree for costs and 
purchased by S. The day after this, i.e., on 10th 
November 1868, P M obtained a mortgage decree, 
which he transferred to R B , who executed it and 
attached the property in dispute when S intervened 
objecting that the mortgage, the mortgage decree, 
and the transfer of the decree were all fictitious and 
collusive, and brought about by P L. This objec- 
tion having been rejected, a suit was brought on 
the same ground against RB, P M, and the widow 
of P L to establish rights and to stop the pending 
sale. The property was, however, sold and pur- 
chased by D, who was then made a defendant in the 
suit. Both the lower Courts found that R B was 
a benamidar for P L, and upheld the title of S in 

. preference to that of D. Held, on the principle of 
In re Suroop Chunder Hazra , B. L. R., Sup. Vol., 
938 : 9 W. R. 230, — viz:, that the purchase by a 
judgment-debtor extinguishes the decree, — that 
: the same result followed in a benami transaction 
when the decree was a mortgage decree, and, there- 
fore, although S by virtue of his auction-purchase 
was not entitled to the property in dispute, yet he. 
was entitled to a declaration that so far as the 
amount of his purchase-money went to satisfy the 
decree of November 1868, it should be considered 
a charge on the property. Dhohdai Sixgh v. 
Stjleemooddeex Hosseih . 24 W. B. 359 

28. Benami transfer — Mutation 

of names in settlement record. A transfer 
from a husband of a share in a village was not 
formally carried out otherwise than by its being 
evidenced by mutation of names in the settlement 
record ; and a son, claiming as his father’s heir, 
alleged that his mother’s name was only used be- 
nami by the father. Held, that a finding that such 
mutation was not for the purpose of putting the 
property into the name of the wife benami for the 
husband, but for her own benefit, was substantially 
correct. Thakro v. Ganga Parsad 

I. Xi. B. 10 AIL 197 : L. B. 15 I. A. 29 
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29. Person allowing property 

to be purchased benami — Sale by ostensible 
owner. If a person allows property to bo purchased 
for him in the naroe of another, and takes no steps 
to show to the world that he is the owner, he imnst 
make out a clear right to relief against any one who 
purchases that property bond fide from the ostensi- 
ble owner. Nidra Dossee v. Abdool Waheb 

25 ¥. R. 532 


Suit on bond, the consider- 


ation for which was advanced benami- 
Might of assignee of bond. Where, in a bond given 
by A to secure the repayment of money lent by B 
to A, it is stated that the money was lent by 0, it is 
no answer to a suit on the bond, brought against A 
by a person who has purchased the bond from C 
bond fide , without notice, that the money advanced 
belonged to A. A person who lends money in the 
name of another must accept the consequences, if an 
innocent purchaser deals with the person whose 
name appears upon the document- as the party really 
entitled to the receipt of the money. Bokhina 
Rally Debee v. Beno Nath Roy Chowdhry 

3 C. Is. R. 9 

31. Benamidar, right of, to sue 

in his own name — Purchase by a non-agri- 
culturist in name of an agriculturist— Suit by be- 
namidar for redemption- — Court- fees payable as if 
real purchaser was plaintiff — DehJchan Agriculturists' 
Relief Act (Act XVII of 1879). Where a purchase 
is made benami and a suit is brought by the benami- 
dar in order that the real purchaser may escape 
the consequences to which the latter -would be liable 
if he purchased and sued in his own name, the Court 
will iook behind the record to see who the real pur- 
chaser is. A benamidar may maintain a suit in his 
own name, but the Court will put the defendant in 
the same position as if the real purchaser were the 
actual plaintiff. One Z), an agriculturist, purchased 
certain land benami for K, a non-agriculturist, 
and brought a suit for redemption under the pro- 
visions of the Bekkhan Agriculturists’ Relief Act. 
Under the notification of the Government of India, 
No. 2092, dated the 29th July 1881, the fees in case 
of suits by, agriculturists for redemption were remit- 
ted, and the plaintiff, therefore, paid no stamp duty 
on the plaint. Held, that 1) might maintain the suit 
in his own name, but must pay the usual stamp fees, 
and that the suit should proceed as an ordinary 
suit, as though K was the nominal as well as the 
real plaintiff. Bagdu v. Balvant Ram Chandra 
Nath . . I. L. R. 22 Bom. 820 


. Right of benamidar to sue 


on negotiable instrument — Suit on promissory 
note. The payee and holder of. a promissory note is 
not debarred from suing on it by reason of the 
fact that a third person is really interested in it. 
Bojjamma v. Venkataramayya 

I. L. R. 21 Mad. 30 

33. Benami purchase by a Gov- 

ernment officer prohibited from acquiring 


land — Suit for declaration against benamidar*. 
The plaintiff sued for declaration of his title to 
certain land which had been purchased by him 
in the name of the defendant. The object of the 
transaction was to conceal from the Collector the 
fact that the plaintiff, who was a tahsildar, had 
acquired property in his talukh contrary to the 
rules of his department. Held, that the plaintiff 
was entitled to the declaration sought. Loro 
v. Brito . I. D. R. 21 Mad. 231 

34.- 


Suit by benamidar to eject 

tenants — Madras Revenue Recovery Act (Madras 
Act II of of 1S64), s. 38 — Madras Revenue Recovery 
Amendment Act (Madras Act III of 1884), s. 1 ( 5 )* — 
Sale for arrears of revenue — Benami purchaser — 
Right of suit . Land forming part of the endowment 
of a chattram was brought to sale for arrears of 
revenue, and was purchased by the plaintiffs, who 
now sued to eject the tenants, who were in occupa- 
tion of the land. Held , (1 ) that the defendants were 
entitled to plead that the plaintiffs had purchased 
benami from the managers of the chattram ; (2) 
that the above jAea having been substantiated, the 
plaintiffs were not entitled to maintain the suit- 
TlRHMALAYPBA IlLLAI V. SWAMI NaIKAE 

I. Xi. R. 18 Mad. 469' 


Benami deed executed with. 


intention to defraud creditor — Relief against 
fraudulent benami deeds executed by predecessor in 
title. K executed in 1850 four benami documents 
with intent to defeat the claim of his employer on. 
account of money embezzled by him : two of the 
documents were hibas (deeds of gift) in favour of P,. 
his elder wife, in respect of a moiety of properties 
1, 2, and 3 ; and two were kobalas (conveyances) 
in favour of G, that wife’s brother, in respect of the 
other moiety of those properties. K remained in 
possession of the properties till his death in I860. 
After his death P remained in possession of the pro- 
perties 3, 2, and 3, and S, the younger widow*,, 
remained in possession of other properties. In 
November P executed, in respect of the 8 annas of 
the properties covered by the hibas, a kobala in 
favour of G’s son, then a minor. 8 died in 1868,. 
and P died in 1871. A daughter of K by S succeed- 
ed them, and, that daughter died in August 1882. 
In a suit brought by a son of that daughter on 4th 
January 1893 for the recovery (intgr alia) of posses- 
sion of his share of properties I, 2, and 3 from G’s 
son, with mesne profits and for a declaration that 
the deeds executed by K w r ere colourable transac- 
tions, and that the kobala executed by P was not 
valid and binding : — Held, as to the contention 
that plaintiff w*as not entitled to be relieved against 
the consequences of the fraud of his predecessors in 
title, that the balance of authority is decidedly in 
favour of the proposition that it is always open to a 
party to show* that a document simply executed, but 
not carried into effect, is a benami and colourable 
document, and to recover possession of property 
against the party claiming under such document.. 
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Symes v. Hughes , L. B. 9 Eq. 475 , Phool Bibee v. 
Goor Bunin Doss , 15 IF. R. 485 , Sreenath Boy v. 
i5Moo Bashinee Delia, 20 W. B. 112 , Delia Chow - 
dhrain v. Bimola Soonduree Delia, 21 W. B. 422, 
Byhunt Nath Sen v. Goloolah Sihdar, 24 W. B. 891, 
Muhun Mullich v. Bamjan Sardar, 9 C. L. B. 64, 
referred to. Kalynath Kur v. Doyal Kristo Del, 
18 IF. J?. 57, not followed. Bangammal v. Venkata - 
chari, I. L. B. 18 Mad. 878, and Chenvirappa bin 
Virbhadrappa v. Puttappa bin Shivbasappa, I. L. B. 
11 Bom. 708, distinguished. Taylor v. Bowers , 
L. B. 1 Q. B. D. 291, followed. Kearley v. Thom- 
son, L. B. 24 Q. B. D. 742, referred to. Sham 
Lall Mitra v. Amarendro Nath Bose 

I. Xi. R. 23 Calc. 480 


Colourable conveyance in 


fraud of creditors — Fraud carried into effect — 
Suit by real owner against lenamidar and his trans- 
feree— -Bight of suit. Plaintiff, with the object of 
defeating the claims of his creditors, executed a 
colourable conveyance of his property in favour of 
another person, and the transferee successfully 
resisted the creditors of the plaintiff from seizing 
the property in execution of their decrees. The 
transferee then conveyed the property to a third 
party, who took possession. Held , following the 
case of Kali Charan Pal v. Basih Lai Pal, I. L. B. 
28 Calc . 962, note, that the plaintiff was precluded 
from maintaining an action for the recovery of the 
property. Held, also, that there is a distinction 
between those cases in which the fraud was only 
attempted, and those in which it was actually car- 
ried into effect ; and that in the latter class of cases 
the Court would, by granting relief to the wrong- 
doer, be making itself a party to the fraud. Gober- 
bhan Singh v. Rittj Roy I. L. R. 23 Calc. 962 


-Fraud carried into 


effect— Suit by the real owners against lenamidar- 
Bight of suit Where property has been conveyed 
benami with the object of placing it beyond the 
reach of creditors, and the fraudulent purpose has 
been carried into effect, the real owner ought not to 
to permitted to succeed in a suit instituted by him 
for recovery of the property. A distinction exists 
between such a case and a case where the fraud 
has not been carried into execution. Delia Chowdh - 
rain v. Bimola Soonduree Delia, 21 IF. B. 422, 
explained. Kalicharan Pal v. Rasik Lal Pal 
1. 1*. R. 23 Calc. 962, note 

38.. 


against lenamidar — Fraudulent purpose given effect 
to by claim successfully preferred by the lenamidar. 
A suit does not lie for a declaration that a convey- 
ance executed by the plaintiff is a benami and 
fictitious transaction, when the alleged transaction 
has been used to accomplish the fraudulent pur- 
pose for which it was intended. The fraudulent 
purpose is accomplished when, the property con- 
veyed being attached by a decree-holder, the ben- 
amidar is allowed to prefer a claim to it, and the 
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claim is allowed by the Court. Banka Bekary 
Dass v. Raj Ktjmar Dass 

I. L. R. 27 Cale. 231 
4 C. W. N. 289 


Bond — Realization by Lenamidar 


of money due cn a "bond in his name — Payment of 
such money to bond fide transferee— Rights of bene- 
ficiary — Limitation — Act XV of 1877 {. Indian Limit- 
ation Act), Sch. II, Art 62. A benamidar realized, 
upon a bond standing in his own name, money to 
which other parties were beneficially entitled, and 
paid over the money so obtained, in the course of 
a transaction apparently bond fide and not collusive, 
to a third party, who had no knowledge 
of the beneficiaries 7 interest therein. Held, on 
suit by one of the parties beneficially interested in 
the bond, that, his remedy against the benamidar 
having become barred by limitation, the plaintiff 
could not recover against the transferee, who had 
taken bond fide in ignorance of the plaintiff’s 
interest. Thomson v. Clydesdale Bank, Limited, 
[25#5] A. C. 282, referred to. Sundar Lal v. 
Fakir Chanl (1902) , I. L. R. 25 All. 62 

40. Conveyance — Benami convey- 

ance — Fraudulent transfer — Colourable conveyance 
to defraud creditors — Fraud, wholly or partially 
carried into effect — Suit by real owner against 
benamidar — Locus penitentioe— Right of real owner 
to repudiate benami transfer — Effect of long -con- 
tinued possession by the transferor — -Adverse 
possession. Where a colourable transfer is made 
for the purpose of enabling the transferor to 
defraud his creditors, and where the intended 
fraud has been wholly or partially carried into 
effect, the Court will not lend its aid to enable 
the transferor, who has thus defrauded his 
creditors, to get his property hack from the- 
transferee. Goberdhan Singh v. Bitu Boy, I. L. B. 
23 Calc. 962 ; Kali Charan Pal v. Basih Lal Pal, 
I. L. R. 23 Calc. 962 (note ) ; BanJca Behary Dass 
v. Baj Kumar Das, I. L. B, 27 Calc. 231 ; Taylor 
v. Bowers, L. B. 1 Q. B. D. 291, referred to. But 
where the ostensible transferee never had any ex- 
clusive possession of the property in question, 
which was for a great many years treated as a. 
part of the joint family property, and which was; 
enjoyed by the joint family (of which the plaintiff 
was now the sole surviving member) for more than 
twelve years before suit : Held, that the plaint- 
iff was entitled to have a declaration of his right 
to the property, and to confirmation of his posses- 
sion thereof. Bilians Kunwar v. Behari Lal, 8' 
B. L. B. F. B. 15 : and Buhuns Kower v. Lalla 
Buhoree Lall, 14 Moo. I. A. 496, 527, referred to 
and approved. Govinda Ktjar v. Lala Kishun 
Prosad (1900) . .XL. R. 28 Calc. 370 

41. - — _ — Suit to recover possession 
of property. A benamidar, as such, is not en- 
titled to maintain a suit for recovery of possession 
of immovable property of which he is a mere 
benamidar. Hari Qolind Adhihari v. Ahhoy Kumar 
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Mozumdar , I, L. R. 16 Calc. 364, affirmed. Bhola 
Pershad v. Bam Lai, I. L. R. 24 Calc . 34, and Ravj 
Appaji Kulkarni v. Mahadev Rapuji Kulkarni , 

1. L. R. 22 Bom. 672 , distinguished. Nand Kishore 
Lai v. Ahmad Ata, I. L. R. IS All 69, and Yad 
Ram v. Umrao Singh, 1. L . R. 21 All. 380, dissented 
from. Mohendra Nath Mookerjee v. Kali 
Prosad Johdri (1902) 

I. Ii. R. 30 Calc. 265 ; s.e. 7 C. W. N. 229 

42. — — — — Suit to recover 

possession of immoveable property — Transaction, 
successfully set up by defendant in a previous 
suit — Defrauding of creditors — Defendants, if 
debarred from pleading transaction to be benami . 
In a suit for recovery of possession of immove- 
able property, a defendant is not debarred from 
pleading that a transaction is benami by reason of 
his having previously successfully set up the benami 
transaction to defraud creditors, and it is competent 

him to show the real nature of the transaction 
order to defend his possession. Bdbaji v. Kri- 
shna, I. L. It 18 Bom. 372, referred to and explained. 

Behary Dass v. Raj Kumar Dass, I. L. R. 
27 Calc. 231, referred to. Preo Nath Koer v. 
Mahomed Shazid (1904) 8 C. W, NT. 620 

43. Benami , plea of. 

the plaintiff in a suit for rent claimed 

as the purchaser from the pro forma defendant 
who admitted the genuineness of the sale but the 
tenant defendant disputed the bond fides of the 
Held, that it was not open to the Court to 
find that the sale was benami. Amrita Lal Muk- 
v. Giridear Ghose (1907) 

11 C. W. N. 581 

44. ■-*— — Limitation Act 

V of 1877), Sch. II, Arts. 62, 120— Art. 62 

to suits against benamidar by real owner to 
money received by the former. The period 
limitation for an action by the real owner 
against a benamidar to recover money received 
by the latter for the use of the former is thatpre- 
Seh. II, Art. 62 of the Limitation Act. 
does not apply to such a case. Mahabala 
. Kunhunna Bhatta, I. L. R. 21 Mad. 373, 
followed. Stjbbanna Bhatta. v. Kunhanna 
Banta (1907) . . I. It. R. 30 Mad. 298 

45. — — — — — Benami sale — 

Purchaser frombenamidar — Attachment in execution 
of a money decree against the original owner — 
Raising of the attachment at the instance of the 
purchaser from benamidar— Suit by the purchaser 
to recover possession — Original owner setting up 
his own fraud. H, the owner of certain pro- 
perty, executed a benami sale-deed and the be- 
namidar sold the property to the plaintiffs’ father. 
The property was afterwards attached in execution 
of a money decree against H, but the attachment 
was raised at the instance of the plaintiffs’ father. 
Subsequently the plaintiffs brought a suit for the 
recovery of possession from H. H pi eaded his own 
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fraud as an effective answer to the claim. Held, 
allowing the plaintiffs’ claim, that the defendant H 
could not set up his fraud to a claim of immoveable 
property conveyed by him to the benamidar. Sid- 
lingappa v. Hirasa (1907) I. L. B. 31 Bom. 405 


2. SOURCE OF PURCHASE-MONEY. 

1. Source of purchase-money 

— Evidence of beneficial ownership. It is not a 
principle of law that the issue to be framed in a ease 
of benami purchase is from what source the pur- 
chase-money came, though that is an excellent cri- 
terion and test for determining the character of 
the purchase. Brijo Beharee Singh v. Wajed 
Hossein .... 14 W. B, 372 

2. _ Evidence of bene- 

ficial ownership. In cases of benami purchase in 
India, the criterion of beneficial ownership is the 
source from which the purchase-money is derived. 
Gopeekrist Gossaxn v. Gungapersaud Goss ain 

6 Moo.'I. A. 53 

Akbue Ali v. Mahomed Faiz Btjksh 

15 W. R. 12 

3. 7 Possession. In 

coming to a conclusion in a case of a benami pur- 
chase, the circumstances and probabilities are to be 
carefully considered and weighed, — e.g., the object 
of the purchase, whether the purchase-money really 
belonged to the purchasers, and whether posses- 
sion was taken after purchase; and, if not, why 
possession was not taken. Bhoobdn Mohun 
Btjrral v. Nagoree Dossia . 15 W. R. 15 

4 . — Proof of con- 

sideration. Where a deed of sale is executed benami 
under circumstances which suggest, an intention to 
defraud creditors, it is not sufficient that the sale was 
formally made and the deed duly registered ; the 
Court must be satisfied as to consideration having 
actually passed from the purchaser to the former 
owner, and as to the source from which the pur- 
chase-money was derived. Mtjthueoqllah v. 
Toraroodeen .... 15 W. B. 305 

See Luchmee Koer alias Biittgobutty Koer 
v. Futteh Singh . . .24 W. B. 400 

5. Mahomedan, Pur- 

chase by. Where a Mahomedan husband was found 
to have paid the purchase-money for a patni talukh 
standing in the name of his wife, it was held that his 
having been in possession of the money was primd 
facie evidence that- the patni talukh belonged to 
himself and not to his wife, and that presumption 
was not rebutted by the fact that he purchased the 
patni in the name of his wife. Sdenomoyee v. 
Ldchmeeput Doogttr . . 9 W. B. 338 

6 . — - — Property acquired 

by separate funds. In a suit for certain property as 
belonging to plaintiff’s judgment-debtor, in which 
the defendant, the adoptive mother of the judg- 
ment-debtor, claimed the property as purchased 
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by her bond fide in the name of her son, but with her 
own funds i—Held, that this case could not be judged 
by the criterion laid down by the Privy Council in 
the case of Gossciin v. Gossadn, 6 Moo . I. A. 53, 
viz., whence came the purchase- money ; for the 
question in that case related to property acquired by 
a member of a joint Hindu family, where the pre- 
sumption would ordinarily be that all the property 
is joint. Nadirjan Bibee v. Kttreemoohissa 
Chowdhraix . . . . 12W.E. 122 

7. — Hindu and Ma- 

homedan Laic — Presumption. In cases where the 
question whether property bought and held in 
the name of another than the party claiming as 
the real purchaser is the property of that other 
or merely bought and held in his name (benami) 
for the claimant, the criterion is to consider 
from what source the purchase-money came ; 
the presumption is, that a purchase made with 
the money of A in the name of B is for the 
benefit of A ; and where the purchase is by a 
father, whether Mahomedan or Hindu, in the 
name of his son, there is no presumption of an 
advancement in favour of the son. Upon the 
facts, the decision of the Court below re- 
versed. Azi-iar Ali v. Altai? Fatima 

4 B. L. R. P. C. 1 : 13 W. R. P. C. 1 

Uzhar Ali v. Ultaf Fatima 

13 Moo. I. A. 232 

8. - — Benami purchase — 

Whether property ivas held benami for the claimant 
or teas a gift to the holder— Evidence of ownership — 
Source of purchase-money. The claimant, 
having supplied the purchase-money oil the sale of 
the village in suit, took the transfer by sale-deed in 
the name of the first defendant, who remained in 
possession of it, receiving rents. The claim was for 
proprietary possession by the purchaser on the 
ground that the property was held benami for him. 
The first Court decreed the claim. The Appellate 
Court reversed this decision. The first Court had 
attributed too much to the fact that the plaintiff had 
supplied the purchase-money— an important fact in 
most of the cases raising the question of benami, 
or not benami, but not the only rest cf ownership. 
Here the source of that money was consistent with 
the claimant’s having, as the defence alleged, in- 
tended to make a gift of the property to the holder 
of it ; and the right inference from the fact was 
that it was not held benami for the claimant, but 
belonged to the defendant. Ram Narain v. 
Muhammad Hadi . I. Xi. R. 26 Gale. 227 

Xj. R. 26 X. A. 38 
3 C. W. N. 113 

9. Apparent title in 

one person — Beneficial title in another, how 
proved — Burden of proof — Acquisition out of funds 
supplied ly cdleged beneficiary, necessity to prove 
— Possession presumption of title from — Evidence 
Act. (I of 1872), ss. 21, 110 — Admission. 
Plaintiffs brought this suit to recover a cer- 
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tain coffee garden from their paternal uncle, the* 
defendant. Plaintiffs’ father and the defendant 
had separated and partitioned their ancestral pro- 
perty in 1870, but after their father’s df ath in 1886, 
the plaintiffs, who were young, had lived in the 
defendant’s protection. The plaintiffs’ case was. 
that the disputed garden had belonged to t heir- 
father. Previoiis . to the suit one of the plaintiffs 
alone, but describing himself as the guardian of his 
minor brother, had executed a sale deed in favour* 
of the defendant, in which the disputed property 
was described as having been enjoyed by plaintiffs’ 
father and as belonging to the plaintiffs after his 
death. It was nobody’s case that this was a real 
sale. The High Court in decreeing the suit in plain- 
tiffs’ favour relied inter alia on this document as, 
containing an important admission of plaintiffs’ 
title in the property : Held 9 that the High Court 
was right in so using the document ; that in order 
to displace this apparent title in the plaintiffs and 
to establish a beneficial title in himself, it was in- 
cumbent upon the defendant to show by satisfactory 
evidence that the funds, out of which the graden 
was purchased and developed, were his own f un ds. 
PULIYAMPATTI NaRANIER V. KUPPIER (1905) 

9 C, W. N. 89 

10. Hindu Laic — 

Will — Unregistered memorandum of an oral gift 
— Subsequent disposal by will — Presumption 
of advancement — Indian Trusts Act (II of 1882),. 
s. 82— Transfer of Property Act (IV of 1882),. 
s. 123 . According to the law as it prevails in: 
Bombay, a purchase by a husband in the name' 
of his wife does not raise any presumption of a gift 
to the wife, or of an advancement for her benefit.. 
Per Batty, J. — In India, as a general rule, the 
criterion as to ownership of property is the source 
from which the purchase- money was supplied ; but 
it is not the sole criterion, and depends on the pre- 
sence or absence of rebutting circumstances. Among, 
Hindus the grounds against assuming advancement 
are specially unfavourable to the claim of a widow 
to an absolute estate. Bai Motivahoo v. Pursho- 
tam Dayal (1905) . X. Xi. R. 29 Bom. 300 


3. ONUS OF PROOF. 

1. — Onus probandi — Purchase by 

member of joint Hindu family in name of son — 
Presumption — Conveyance in English form. Where 
a purchase of real estate is made by a Hindu in the 
name of one of his sons, the presumption of the 
Hindu law is in favour of its being a benami 
purchase, and the burden of proof lies on the party 
in whose name it was purchased to prove that he 
was solely entitled to the legal and beneficial inter- 
est in such purchased estate. Purchase of a talukh 
in Bengal by a Hindu in his eldest son’s name, the 
conveyance, though in the English form of lease 
and release, held to be a benami purchase, and the 
son in whose name it was purchased declared to be 
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a trustee, for the father, and the talukh part of the 
father’s estate. Gopeekristo Gosaxn v. Gunga- 
persaub Gosain . . 6 Moo. I. A, 58 

.. . 2 ; — — — — — — Registration of 

name,. The benami system being one of the recog- 
.nized institutions of the country, a purchaser does 
not discharge himself of the onus which lies upon 
him, by looking only to the apparent title. Nor is 
the onus discharged by the mere fact of the name of 
the defendant’s vendor being alone registered in 
the zamlndar’s books as the exclusive owner of the 
patni, or of the vendor only being sued by the 
zamindar for the rent of she patni. Jeebttnxsas 
v. Umtjl Chtjnbra Chacklanuvis 18 W. R. 151 

— Evidence of owner- 

ship. In cases of alleged benami sales effect should be 
given to the evidence of possession and enjoyment 
•since the purchase, as showing who is the substan- 
tial owner. The burden of proof lies on the person 
who maintains that the apparent state of things is 
not the real state of things, and the apparent pur- 
chaser must be regarded as the real pui chaser until 
the contrary be proved, Deo Nath v. Peer Khan 

3 Agra 16 

4. — - ' — Parol evidence — 

Proof of purchase . As between Hindus, oral evidence 
is admissible to show that land nominally purchased 
for A and conveyed to him by an instrument in 
writing was really purchased for A, B, and G. 
Polina yappa Chetti v, Artjmugam Chetti 

2 Mad. 26 

Following in this Gopeekristo Gosainv. Ghnga- 
persaud Gosain . . @ Moo. X. A. 53 

— i — — ~ 1 — — Purchase at sale in 
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. , . . Property purchased 

at sale m execution of decree. A decree- holder, in 
execution of his decree, put up for sale certain pro- 
perty of his judgment- debtor which was purchased 
by plaintiff ostensibly on his own account. Having 
reason, however, to believe that the purchase was 
benami for the judgment-debtor, the decree-holder 
again took out execution against the same property 
and advertised it for sale. Plaintiff intervene! 
but his objections were disallowed bv the Court 
which found the judgment-debtor in bond Me 
possession on his own account. The property was 

and one of tile defendants bought it. 
.Plaintiff then sued to have the execution proceed- 
ings set aside, and to have it declared that the pro- 
perty had been bought on his own account and with 
Ins o™ money. Held, that the onus of proof lav on 
the plaintiff. Muddun Moots Shaha v Bhaott 
Chtjmdek Roy . . . HW.B 249 

a 


n 7 . ~ — — Presu m p t i on — 

Cruhtors claiming against benamidar— Evidence — 
Although a purchase by a Mahomedan with his own 
oney of an estate in the name of his son raises a 
presumption of the son s name being used benami 
for his father, proof that the father’s object was to 
affect the ordinary rule of succession as from him 

stoantrr^ ? S " ffiftient to give, as respects 
Stran s er», a title to the son independent of, and 

adverse to, the father. Where bond fide creditors 
of the ostensible owner of property are claimants 

on thfnJrt 6 t ty ’ tlW C ° l,rt , wU1 re 1 uire strict. proof 
•+* 7," se . ek ing to have it declared 

Amrvn !, r 1r ? Rto ^DAWLA JSoWAB 

Ahmed Ali Khas v Hurdvari Mull 

5 B. L. R. 578 

Ajmut Ali Khah v Hhkdwaeee Mull 

14 W. B. P. C. 14 : 13 Moo. I. A. 395 

ownership— -Presumption f rom possession on receipt of 
rents W here there are benami transactions, and 
the question is who is the real owner, the actual 
possession on receipt of the rents of the property 
is most important. In a suit against a purchaser 

1859, s 13, the plaintiff 
claimed to have incumbrance by virtue of two 
mokuran pottahs, executed by the heirs of the last 
of a series of benamidars, and it appearing that 
the last benamidar had actual ownership of one- 
fourthofthe property comprised therein ■.—-Held, 
“ft f e incumbrance was good to the extent of 
Peesh°ad Imambanm * Khmleswari 

I. L. B. 14 Calc. 109 : L. E. 13 I. A. 160 


■ , _ «>/ umse ai sate m 

execution of decree , assignment of . Where a person 

became the purchaser of a talukh under a decree for 

-«ale obtained by judgment- creditors of the owner 
and an assignee of a judgment-creditor sued to 
thave it declared that the purchase did not affect 
•any transfer of the ownership of the talukh:— 
Held, that the onus was on the plaintiff to prove 
that the talukh in question was still the property 
of the judgment-debtors, and not the property of 
the purchaser. In matters of this description, it is 
essential to take care that the decision of the Court 
rests not upon suspicion, but upon legal grounds 
•established by legal testimony. Seeramtjn- 
'Chander Hey v, Gopal Ohtinder Chuckerbutty 

7 W. B. P. c. 10 
Kabernath Dtjtt v. Okhoy Coomar Brett a 
•charjee .... 9W. B. 202 

£% 

■ : : w'::.,, ; — •* ' Benami lease — 

Proof of beneficial interest. Where there is an allega- 
tion that a lease is held benami, it is not sufficient for 
the P ar ty m whose name the lease is drawn out to 
produce the documents, but it is necessary for him 
to prove that he has the beneficial interest in the 
property. Sarobamohun Roy Chowdhry 

-feHAMA SOONBERY DOSSIA „ . 7 W B 200 


widow for a relation. A step-son made over pr^erty 
to his step-mother for her support. Out of the 
produce she bought properties for her nephew in 
the name of other parties. Held, under the 

A™+r Stan ! e !’ t il at tIle purchased property, on her 
death, went to the nephew, and not to the stem 
son as heir of her husband. Although the 
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•defendant, by bis written statement, denied the 
fact of the purchases being with the widow’s 
money, and it was proved that they were made 
with her money : — Held, that this did not remove 
from the plaintiff the burden of proving that the 
purchases were made benami for herl Chandranath 
,Bqy v. Rumjai Muzumdar 

0 B. Ii. R. 303 : 15 W. R. P. C. 7 


1X» — — — — i Creditors ofbena - 

midar , right of — Credit given to benamidar in good 
faith. Certain property having been attached in 
execution of a decree against B, the plaintiff in- 
stituted a suit claiming the property and alleging 
that B was his benamidar. The allegation was 
established. It was contended that the public and 
the creditor at whose instance the attachment was 
made in execution of a decree for money advanced 
to B had been misled by the benami transaction. 
Held, that the creditor was bound to prove that he 
had actually advanced the money believing in good 
faith that the property belonged to B. Goluk 
.Chunder Dass v. Bhagmut Bass 

11 C. L. R. 106 


IS. _ Benami 'purchase 

by Hindu or Mahomedan — Property bought by a father 
in his son's name — Advancement — Presumption — 
Evidence — Nature of evidence to rebut. When pur- 
chase is made by a Hindu or a Mahomedan in the 
name of his son, the presumption is in favour of its 
being a benami purchase ; and it lies on the party 
in whose name it was purchased to prove that he is 
solely entitled to the legal and beneficial interest 
in the estate. When the rights of creditors are 
in issue in such a transaction, very strict proof of 
the nature of the transaction should be required 
from the objector to such lights, and the burden 
of proof lies with more than ordinary weight on 
the person alleging that the purchase was intended 
for the benefit of the son. Naginbhai v. Abdulla 
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owner) wrote the deed and received the purchase- 
money (thereby making himself a consenting 
party), the onus lies on the plaintiff to prove that 
he is a bond fide purchaser for value, exercising due 
care and diligence. Mast Turunginee Dabee v. 
Boistub Churn Bhuddee . 1 W. R. 110 

See Alli Khan v. Meer Nasser Ali 

1 W. R. 115 

15. - — ... ■" ' Benami advance 

of money for mortgage. Where a plaintiff sued alleg- 
ing that a certain deed of mortgage was executed 
by M B benami for the benefit of H B, through 
whom the plaintiff claimed, and also alleging that 
H B had advanced the money for the mortgage out 
of her own moneys, it was held that, if it could be 
shown that the money advanced was the money 
of M B, who executed the mortgage, it was imma- 
terial to consider who was the nominal mortgagee, 
as the plaintiff could not set up a title inconsistent 
with the title set up in the lower Courts. In the 
absence of proof sufficient to establish the title of 
H B, and to show that the money was advanced by 
H B, the plaintiff’s suit was dismissed. Bhawun 
Doss v. Mahomed Hossein 

13 W. R. P. C. 38 ; 13 Moo. I. A. 3 46 


I. Ii. R. 6 Bom. 717 

13, _ Allegation of be- 

nami conveyance. A and B were co-sharers. B 
leased his share to D taking rent separately from 
him, and A sold his share to C, so that B 
and C became co-sharers. Afterwards B con- 
veyed his share to E and delivered D’s 
kabuliat to him, the conveyance which was 
registered reciting payment "of the consider- 
ation. Subsequently E sold the share to C 
for valuable consideration. In a suit brought by 
C for possession, B alleged that his conveyance to 
E was a benami transaction of which C was cogniz- 
ant. Held, that the onus of showing that was on 
B, and that, primd facie , C was justified in suppos- 
ing that E had a good title to convey. Satya 
Moni Basi v. Beuggobutty Churn Chatto- 
padhya 1 C. Ii. R. 466 


Husband and wife 


— Proof of bond fide purchase . In a case of purchase 
after a decree, where the vendor is only a benamidar, 
and the vendor’s husband (supposed to be the real 


See Roop Chand Aswal v. Kareool 

25 W. R. 54 

1G. — — — - — Suit for declaration 

of title. When defendants admitted the execution of 
a document purporting to be a conveyance by them 
of certain land to the plaintiff for valuable considera- 
tion, but contended that the deed was not- intended 
to have any effect, and was merely a benami transac- 
tion : — Held in a suit for declaration of his right 
by a plaintiff in possession of the land, that, under 
the circumstances of the case, the onus was on the 
plaintiff to show that the deed was what it appeared 
to be, and not a mere paper transaction. Mookto 
Keshee Debee v. Anundo Chundee Chatto- 
PADHYA . . . . 2 C. Ii. R, 48 

17. — — — — — - Bond fide pur- 
chase — Certified purchaser. The burden of proof 
is upon him who alleges that the certified purchaser 
and registered owner is a benamidar. Baij Nath 
Sahay v. Rugho Nath Peeshad Singh 

12 C. I,. R. 180 


18. — . Purchaser bond 

fide from benamidar. Where a plaintiff claims land 
as purchaser in good faith from a benamidar who 
has been registered as owner, and who by the act of 
the true owners had been allowed to become the 
apparent owner, the burden lies upon him. Rutto 
Singh v. Bajrang Singh . 13 G . L . R . 280 


— -Purchase, ismfarzi, 

in the name of a person other than the real purchaser 

Proof of the actual transaction. In liquidation of a 
mortgage debt, the mortgagors sold the mortgaged 
property, and executed a sale deed with a recital 
that they had received from wife of the mortgagee 
ih .0 amount of the mortgage debt and interest with 
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also a small sum of money. In after years the 
husband, now plaintiff, and the wife, defendant, 
contested which of the two was the real purchaser. 
Held, that the burden of proving that the mortgagee 
gave the consideration for the sale was upon him 
at the outset, as he claimed contrary to the tenor of 
t^e admitted document, which burden had been 
discharged, by his evidence that the substantial 
consideration for the sale by the mortgagors was the 
extinction of the mortgage debt due to him. This 
proof shifted on to the wife the burden of showing 
that this extinction was effected by her money or 
of showing that she had continuous possession in 
accordance with the sale deed. She did not prove 
that any money was paid by her, either to the ven- 
dors or to the mortgagee ; nor was there such an 
amount of possession proved as affected the ques- 
tion either way. The conclusion was that the wife’s 
name was used ismfarzi for the husband’s as alleged. 
Suleiman Kami Bahadur v. Mehndi Begum 

I, L. R. 25 Calc. 473 
L. R. 25 I. A. 15 
2 C. W. N. 186 

4. CERTIFIED PURCHASERS. 

(a) Acts XII of 1841, 1 of 1845, and XT of 1859. 

1, — Act XII of 1841 — Suit to oust 

certified purchaser at sale for arrears of revenue. 

S. 22, Act XII of 1841, did not apply to a suit for a 
declaration of the plaintiffs title in right of inherit- 
ance as against other members of the family. 
Mahomed Wayez v. Sugeeeoonissa 6 W. R. 38 


2, — Act I of 1845 — Purchaser at 

sale for arrears of revenue. The ruling of the Full 
Bench in Bihari Kunwar v. Bihar i Ball, 3 B. L. R. 
F, B. Itj ,* 11 B 7 . R. F. B. 16, that a benami pur- 
chaser is debarred from setting up his title in opposi- 
tion to a certified purchaser was held not to apply 
in a suit in which the plaintiff was a certified pur- 
chaser who had bought at a sale for arrears of 
revenue under Act I of 1845. Bibjo Beharee 
Singh v. Wazid Hossein . 14 W. R. 372 


a 


o oi A i"; — 7 s * Purchases made benami. 
to. 21, Act I of 1845, does not protect purchases 
made m the name of third parties from the opera- 
tion of decrees against the persons beneficially en- 
titled to the purchased property. Ameeroonissa 
Jjeeeee V. Benode Ram Sein . 2 W. R. 29 

chased by member of joint roperty 

purchased by a member of a joint family 
with money out of the common estate is 
® ven if purchased in the 
name of his son. Even if the son is a certified 
purchaser at a sale under Act I of 1845, the 

S i°- the fami1 ^ are ^t debarred 
claiming a share of the purchase as 

Nundun T Bookiadi v. Dewkee 

Nundun Lall . . . 19 W. R. 223 


5. 

In a 


BEIN' AMI TRANSACTION — contd. 

4. CERTIFIED PURCHASERS — contd. 

(a) Acts XII of 1841, I of 1845, and XI of 1859 
— contd. 

— - — Onus probandi. 

t suit to recover possession by the 
i ostensible purchaser of an estate sold for 
arrears of revenue under Act I of 1845, where 
it was found that plaintiff had. stood by ever 
since his purchase, and had for 11 years al- 
lowed defendants to remain in possession and 
enjoy the usufruct as proprietors :—Held, that the 
burden of proof was rightly thrown on the plaintiff. 
Jaduo Ram Deb v. Ram Lochun Muduch, 5 W. R 
56, and Bihar y Kunwar v. Bihari Ball 3 B L if 
F- B. 15: 11 W. R. F. B. 16,- the former* on 
36, Act XI of 1859, and the latter on s. 260 Act 
7 ° f ^^^onsidered and applied to a "case 
under s. 21, Act I of 1845. Johur Ali r. Brinda- 
bun Ghunder . 14 W. R. io 

6. Certified purchaser , 

~ 21, f l 1 ° f 1 Bt 5 % d0eS ^ 0t t0 a suit brought 

to oust the certified purchaser on the ground that 
the purchase was made on behalf of another person, 
but to make void a pcttah granted by his mcther! 
Bissonath Surma Bhuttacharjee v. Moran 

W. R., 1864, 353 

i TTT 777 — Fraudulent pur- 

w Ct 1 °f I ? 45 was not intended to afford 
statutable protection to a purchaser at a sale 
brought about by fraudulent default on a pre- 
concerted arrangement, for the purposes of title. 


“o — uuc purposes oi tit 
Munsoor Ali Khan v. Ojoodhya Ram Khan 

8 W. R. 399 

, * r : Scde of arrears 

of revenue --Purchase by manager of joint Hindu 
family— Suit by one member to recover his share. 
. . P U S* , ky a . ma naging member of a 
joint Hindu family, in liis own name, at a re- 
venue sa e held under Act I of 1845, is not 
affected by s. 21 of the Act. A suit by one 
of the members for recovery of possession of his 
snare of the property, purchased by the managing 
member m his own name, but for the use of the 

1S ? 0t a suit to oust a certified purchaser 
and, therefore, not affected by s. 21, Act I of 1845. 
Tundan Singh v. Pukh Narayan Singh 

5 B. L. R. 546 ; 13 W. R. 347 
Confirmed by P. C. on 9th June 1874. 
q 22 E * : L. R, 1 1. A. 342 

5. 36, Act XII of 1841. Held (by '" mitterJ jj’ 

7Qrn S 'i 21, A r Ct 1 1845 ’ and S * 36 » Act XI of 

18 do £ ot a PP y to a P urc base under Act XII 
of 1841. Booa Russoolee v. Nawab Nazim of 
Bengal . 11 W. R. 382 

!°. — — Act XI of 1859, s. 36, eon- 

s ruction of Title of benami purchaser , how 
limited— Benami property, its liability to claims 
- A 2 owner - object of s. 36 of Act XI 
x-7? 1S X? P reven t the true owner from disputing 
the title of his benamidar (certified purchaser), and 
not to preclude a third party from enforcing a claim 



BENAMI TRANSACTION— contd. 


BEN AMI TRANSACTION— contd. 
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4. CERTIFIED PURCHASERS — contd. 


a) Acts XII, of 1841, I of 1845, and XI of 1859 
—condd. 


against the true owner in respect of the benami 
property. Chundra Kaminy Debea v. Ram- 
ruttun Fattuck . I. L. B. 12 Calc. 302 


11. — — — Suit to oust certi- 

fied purchaser. A purchased a mehal in the name of 
J5’s brother, and obtained possession. He then 
sued B , who was acting as his tahsildar, for an 
account and for delivery of certain papers connected 
with that mehal. Held, that the terms of s. 36 of 
Act XI of 1859 did not apply to bar the suit. Brin- 
dabun Chunder Nundi v. Ram Sxtnder Mozumdar 
I. L. B. 21 Calc. 375 


12 . 


Penal section, 


Construction of— Suit to oust an assignee from a 
certified purchaser — Maintainability of suit. Plaint- 
iff instructed defendant No. 2 to purchase a 
certain property at a revenue sale on his 
behalf ; defendant No. 2 purchased it in his 
own name, but with the money of the plaint- 
iff, and afterwards agreed to execute a deed 
of release in favour of plaintiff, but without 
doing that he fraudulently executed a deed of sale 
in favour of defendant No. 1, who had notice of 
plaintiff’s title. In a suit by plaintiff for recovery 
of possession and declaration of title of the property 
it was contended that s. 36 of Act XI of 1859 was 
a bar. Held per Maclean, G.J., and Ghose, J 
that s. 36 of Act XI of 1859 is a penal section and 
ought to be construed strictly and literally, and in 
construing the section the Court ought not to go 
beyond the strict letter of the language used or to 
put a construction upon that language which would 
have the effect of materially extending the operation 
of the section. Held, further, by Maclean, C J., 
that s. 36 is no bar to the suit, inasmuch as this is 
not a suit * 4 to oust the certified purchaser,” but 
to oust somebody else, although he claims through 
the former ; and the true ground upon which the 
suit is based is the fraud of defendant No. 2, of 
which defendant No. 1 had notice. Held per Ghose, 
J., that the suit might well be regarded as based 
upon the ground of fraud, and in this view of the 
matter the case falls outside the provisions of s. 36 
of the Revenue Sale Law. Buhuns Kowur v. Lalla 
Beharee Loll, 14 Moo. I. A. 496, Lolchee Narain Roy 
Chowdhry v. Kalypuddo Bandopadhya, L.R.2I.A. 
154, Toondun Singh v. Polchnarain Singh, L. R. 1 
1. A. 342, referred to. Per Trevelyan, J. (dis- 
senting) — S. 36 of Act XI of 1859 applies just as 
much to a suit to oust the assignee of a certified 
purchaser as it does to a suit to oust that pur- 
chaser. The Legislature, in enacting s. 36, 
intended to give to a certified purchaser in posses- 
sion a statutory title against the person, if any, 
on whose behalf he had purchased, and there- 
fore this protection should devolve upon his heir 
or assignee who would take a title in continuation 
of that of the certified purchaser. Raj Chunder 
Chuckerrutty v. Dina Nath Saha 

2 C. W. IN, 433 


4. CERTIFIED PURCHASERS— ccmfcL 


f b ) Civil Procedure Code, 1882, s. 317 (1859, 
s. 260). 

13. Civil Procedure 

Code, 1882, s. 317 — Sale for arrears of revenue— Act, 
XI of 1859, s.36 — Certified purchaser, suit against. 
A, the certified purchaser of a talukh at a sale held 
under the provisions of Act XI of 1859 for arrears 
of revenue, and who had obtained symbolical pos- 
session, had at the time of the sale agreed with B, 
the former owner of the talukh, to re-convey to him 
(B) after the sale had been completed. In a suit 
by B to compel specific performance of the contract, 
alleging that he had never quitted actual possession 
of the talukh, objection was taken that the suit 
w r as not maintainable under s. 36 of Act XI of 1859 
and s. 317 of Act XIV of 1882. Held, that the suit, 
not being one to oust the certified purchaser from 
possession, was not barred by s. 36 ; and that 
neither was it barred by s. 317 of the Civil Procedure 
Code, that section applying only to sales in 
tion of decrees of Civil Courts held under the Pro- 
cedure Cede. Fazal Rahaman v. Imam Ali 
I. L. B. 14 Calc. 


14. Civil Procedure 

Code, 1859, s. 260 — Party not a certified purchaser. S. 
260 of Act VIII of 1859 does not preclude a person 
purchasing benami from setting up his title against 
a person not being the certified purchaser or 
claiming through him. Shorosutty Dassee v . 
Gopeesoondary Dassee 

Marsh. 423 : 2 


15. Suits between be - 

namidar and beneficial owner . Suits between the 
benamidar and the beneficial owner are alone 
referred to in s. 260, Act VIII, of 1859. Seetanath 
Ghose v. Madhub Narain Roy Chowdhry 

1 W. B. 329 


16. — - : Purchase in an- 

other’s name at Court sale — Liability of property to 
creditors of benamidar. The immoveable property 
of A at a Court’s sale was purchased by B with the 
money and on behalf of A. B subsequently conveyed 
the property to C for the benefit of A. Held, that 
the property could he taken in execution by the 
creditors of A. Quaere : Whether, but for the 
subsequent conveyance, B, under the operation of 
ss. 259 and 260 of the Civil Procedure Code, would 
not have had a good title against the creditors of 
A. Satapu valad Dau Dongre v. Karbasapa 

1 Bom. A. C. 21 


17. — Agreement to re- 

convey. A’s property was sold under a decree to B, 
a bond fide purchaser, who offered to A to re-convey 
to him on being repaid the purchase-money. Held, 
that, if A accepted the proposal, s. 260 of the Civil 
Procedure Code did not preclude a contract from 
arising. Mor Joshi v. Muhammad Ibrahim 

10 Bom. 344 


18. Suit for possession 

against certified purchaser . Suit for possession 
by purchaser from certified purchaser at an execu- 
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BE3STAMI TBAHSAOTIOISr— eontd. 

4. CERTIFIED PURCHASERS — eontd. 


BEHAMI TBANSACTIOH— could. 

4. CERTIFIED PURCHASERS —eontd. 


(b) Civil Procedure Code, 1882, s. 317 (1859s 
s. 260) — eontd. 

tion sale. Defendant in possession not only de- 
nied plaintiff’s title, but that of his vendor, whose 
purchase was clearly fraudulent, being made in col- 
lusion with, the judgment-debtor to defraud credi- 
tors. Held , that s. 260, Act VIII of 1859, did nofc- 
prohibit a defendant under such circumstances 
from questioning the plaintiff’s title ; that it pro- 
vided for the dismissal of a suit brought to question 
the title of the certified purchaser, but did not 
prohibit a defendant from questioning that title 
when the auction-purchaser sought to oust him. 
IChyrat Ali v. Syfullah Khan . 8¥,E, ISO 

19, Previous 'posses- 

sion of party claiming to be the real purchaser. The 
correct interpretation of s. 260, Act VIII of 1859* 
is to the effect that a suit by a party claiming 
to be the real purchaser of immoveable property 
sold in execution of a decree cannot be brought 
agansfe the certified auction-purchaser, even 
though the claimant has had previous possession. 
BYKUNT ChUNDER MOOSTAFEE V. KHEMA MOYEE 

Debia . . , , 9 W. B. 860 

20. — Certified purchase 

— Purchaser under second sale in execution of decree , 
The certified purchaser of property which had 
been a second time attached and sold in the 
execution of a decree as the property of the 
judgment-debtors sued to be confirmed in posses- 
sion of the property by virtue of his certificate 
of sale and to obtain the cancelment of the 
second sale and the order disallowing his ob- 
jections to that sale. Held, that the provisions 
of s. 260 of Act VIII of 1859 did not prohibit the 
consideration of the circumstances of the first 
sale, when the question for determination was whe- 
ther; at the time of the second attachment, the judg- 
ment-debtors were in possession as owners of the 
property, or merely as lessees of the certified pur- 
chaser. Ganesh Preshad v. Sheo Churun Lall 

6EW, 197 

21 . — Suit by decree- 

holder against certified purchaser. S. 260 )f 
Act VIII of 1859 does not preclude the Courts 
from entertaining a suit brought by a decree- 
holder against the certified purchaser of pro- 
perty to bring the property to sale in exe- 
cution of his decree as the property of his judg- 
ment-debtor, on the allegation that the certified 
purchaser had purchased the property benami for 
the judgment-debtor, who had remained in posses- 
sion as owner from the date of purchase, and was in 
possession as such at the time of attachment. 
Sohun Lall v. Lala Gya Pershad m 

eix.wi 205 

22, Onus prdbandi. 

Where plaintiff, as heir of the ostensible 
auction-purchaser, sued to oust defendant, who 
had been twelve years in possession, and the 


(b) Civil Procedure Code, 1882, s. 317 (1859, 
s. 260) — eontd. 

latter pleaded that the sale was made be- 
nami: — Held, that the long possession would 
go to prove the truth of defendant’s allegation 
that the auction-purchaser was merely a trustee 
for him, and it would be for plaintifi to show that 
his ancestor paid for the purchased property. 
Held, that s?. 259 and 260, Act VIII of 1859, did not 
apply, as the sale was made before that law came 
into operation. Zoolfekar Ali v. Mahomed 


Tukee 9 W. B. 438 

28. Certified pur- 

chaser. The purchaser of immoveable pro- 


perty, sold in execution of a decree of a Civil 
Court, got a certificate under s. 259 of Act 
VIII of 1859, and subsequently sued for 
possession of that which he had purchased. 
Held, that the defendant (who was in possession) 
was by s. 260 debarred from pleading that he him- 
self was the reel purchaser, and that the purchase 
was made benami for him in the name of the plain- 
tiff, the ** certified purchaser.” Jokhee Lall v. 
Huns Kooer . . . . 10 W. B. 167 

24. Certified purchas- 

er — Certificate of sale, form of — Liability of property 
to son's creditors. There is nothing fraudulent ur 
illegal in a father making provision that property 
over which he has complete control shall not go into 
the hands of an insolvent son ; but a benami con- 
veyance to female members, the father continuing 
the absolute and uncontrolled owner during his life, 
and the son entering into possession after his death, 
cannot exclude the claim of the son’s creditors. 
Where a purchaser at a sale in execution was named 
in the sale certificate as 44 mother and guardian of 
her infant son,” the title to the property was held 
to be vested by the certificate in the minor absol- 
utely. Hemanginee Dossee v. Jogendro N a rain 
Roy ... 12 W. B. 236 

25. Certified purchas- 

er — Fraud. S. 260, Act VIII of 1859, does not 
apply when the name of the certified purchaser has 
been inserted by fraud and contrary to the wishes 
of the purchaser. Koosumba v. Tufuzzul 
Hossein ..... 13 W. B. 85 

26. — Suit by purchaser. 

In a suit for possession of a tank, on the allegation 
that plaintiff purchased it in execution of a decree 
against one S D, and that, after being put in posses- 
sion, she was subsequently ousted, defendant’s 
plea being possession after prior purchase at an 
execution sale under a decree against the same 8 JO ; 
the lower Court found that the defendant’s purchase 
was a fictitious transaction, being in reality for the 
benefit of S D, who was in actual possession and 
enjoyment of the property at the time of the plain- 
tiff’s purchase. Held , that the case did not come 
under the purview of s. 260, Act VIII of 1859, 
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"BENAMI TRANSACTION — contd. 

4. CERTIFIED PURCHASERS- contd . 

(6) Civil Procedure Code, 1882, s. 317 (1859, 
s. 260) — contd . 

'Tara Soonduree Dabee v. Oojul Monee Pas- 
ses . . . . 14W.R.111 

27. Right of suit — 

Fraud . J and B borrowed a sum of money on a mort- 
gage of property. Shortly after this they granted a 
•mokurariof the property to plaintiff and afterwards 
sold their rights as proprietors to one R R. Sub- 
sequently to this the mortgagee brought a suit 
against the mortgagors, and obtained a decree de- 
claring the property liable to be sold in satisfaction 
of his debt. The property was accordingly sold in 
execution and purchased by one R D, and the sale- 
proceeds were made over to the judgment-creditor. 
Plaintiff as mokuraridar now sues to obtain posses- 
sion on the ground that, the debt being paid off, the 
mortgage is no longer in existence. The Judge 
having found that the purchase by R D was not 
bond fide, but for and on the part of R R who was 
•In actual possession: — Held, that s. 260 of the 
Civil of Code Procedure was no bar to the suit, the 
ground of fraud alone giving plaintiff sufficient 
right to question the legality of the sale. Shama 
Keshee v. Raj Kxshore . . 14 W. XL. 179 

^ '28. — Suit against certi- 

fied purchaser. If a person is the person to whom 
under s. 259, Act VIII of 1859, a Court is directed to 
: grant a sale certificate, he is entitled to be regarded 
as the il certified purchaser ” at any time after the 
acceptance of his bid at the execution sale, even 
though the certificate may not actually have been 
granted to him before any suit against him, in con- 
nection with the property purchased by him, has 
been instituted ; and s. 260 applies so as to bar 
a suit by the alleged real purchaser against him. 
Bund a Ali Khar- v. Ameertjn . 25 W. R. 493 

29. Suit by certified 

purchaser. S. 260 of Act VIII of 1859 must be 
construed strictly and literally, and is applicable 
•only to a suit brought against a certified purchaser 
to assert a benami title against him. Where the 
certified purchaser is a plaintiff, the real owner, if in 
possession, and if that possession has been honestly 
obtained, may show in defence that the holder of the 
certificate is a mere trustee. Lokhee Narain Roy 
Chowdhry v. Kalypaddo Bandopadhya 

II. R. 2 I. A. 154 : 23 W. R. 358 

30. — Sale in execution 

.■of decree--Certified purchaser — Benami purchase . 

A talukh in possession of a mortgagee was put up for 
sale under an execution against the mortgagor, and 
was bought by A in his own name, but benami for 
the mortgagee. A obtained a certificate as pur- 
chaser, and was put formally in possession, the 
mortgagee . remaining in actual possession. In a 
suit by A in ejectment to recover possession of the 
property purchased :—Hdd (L. S. Jackson, J. 

• dissentienie ), that the defendant was debarred, not j 


BENAMI TRANSACTION — contd, 

4. CERTIFIED PURCHASERS — contd. 

(b) Civil Procedure Code, 1882, s. 317 (1859, 
s. 260) — contd . 

only by s. 260, but by the general provisions of the 
Act, from pleading that the plaintiff, the certified 
XJurehaser, purchased not on his own behalf, but 
benami for him, the defendant. Such defendant 
must show a transfer of title to him from the 
purchaser, in whom alone, under the certificate, the 
title of the judgment-debtor has vested. The 
object of s. 260 is to prevent any enquiry between 
the purchaser de facto and any person on whose 
behalf he is alleged to have purchased. Held, on 
appeal (reversing the decision of the High Court) 
that s. 260 of Act VIII of 1859 is to be construed 
strictly, and that no suit would lie by A against the 
mortgagee to redeem. Bihans Kunwar v. Behari 
Lal . 3B.L. R. P. B. 15 : 11 W. R. P. B. 16 

On appeal . . 10 B. Is. R. 159 

18 W. R. 157 : 14 Moo. I. A. 496 

Muthoora Nath Dass v. Raiekomul Dossee 

24 W. R. 278 

31. — — Civil Procedure 

Code , s. 317 — Suit by purchaser at sale in execution 
of decree. At a sale in execution of a decree, in 
February 1875, the plaintiff purchased certain 
property in the name of M , who was recorded as the 
purchaser. In 1886, eleven years after the execu- 
tion-sale, M sold the property to H, whose name was 
subsequently registered as owner, notwithstanding 
the plaintiff's objections. The plaintiff thereupon, 
in 1888, brought a suit against H for a declaration 
of his title to the property on the grounds that it 
had originally been purchased on his behalf at the 
execution-sale, and that he had been in possession 
for more than twelve years : — Held , that the suit did 
not fall within s. 317 of the Civil Procedure Code. 
Buhuns Koomour v. Lalla Buhoree Ball, 10 B. L. 
R. 159 : 14 Moo . I. A . 496 , relied on. Karam- 

TTDDIN HOSAIN V. NlAMUT FATEHMA 

1. 1«. R. 19 Calc. 199 

32. . — — — Civil Procedure 

Code , 1882, s. 317 — Suit against heir of certified 
purchaser. Held, that s. 317 of the Code of Civil 
Procedure would not preclude a suit against a 
person who claimed title through the certified 
purchaser based on the allegation that the certified 
purchaser was not the real purchaser, but only 
purchased benami for the person through whom the 
plaintiff claimed. Buhuns Kower v. Lalla Buhooree 
Ball, 10 B. L. R . 159 : 14 Moo. I. A. 496, refer- 
red to. Sibta Kunwar v. Bhagoli 

I. 3j R. 21 All. 196 

33. — — Suit for decla- 

ration that the name of certified purchaser was inserted 
fraudulently. S. 260, Act VIII of 1859, is no bar to 
a suit for a declaration that the name of the certified 
purchaser was inserted in the certificate of sale 
fraudulently and without the consent of the real 
purchaser. Gosmiah v. Taefdzzul H'ossein 

4 B. Ii. R. Ap. 32 

2 e 2 
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BENAMI TRANSACTION — contd. 


BENAMI TRANSACTION — contd. 


4. CERTIFIED PURCHASERS— contd. 


4. CERTIFIED PURCHASERS— co»«. 


Purchase by 


member of joint family in his own name with joint 
funds. The provisions of s. 260, Act VIII of 1859, 
apply to ordinary benami purchases at execution 
sales, but do not affect purchases of property by one 
member of a joint Hindu family in his own name, 
but with the joint funds. Bodh Singh Doodhoo- 
ria v. Gunesh Chandra Sen 

12 B. L, R, P. C. 371 : 19 W. R. 358 


Execution of 


decree— Certified purchaser. A sued for declaration 
that P, the certified auction-purchaser of certain 
immoveable property, was merely a trustee for R, 
P’s judgment-debtor ; that the purchase in P’s 
name was made with the intent of defeating or 
delaying him in the execution of his decree ; and that 
he was at liberty to apply for execution against the 
property as the property of his judgment- debtor. 
Held, following Sohun Lull v. Lola Gya Pershad, 6 
N. W. 265, that s. 260, Act VIII of 1859, was in no 
way a bar to the suit. Pukan Mal v. Ali Khan 
I. L. R. 1 All. 235 
Suit by certified 


against actual purchaser. The certified purchaser 
■ of certain property at a sale in execution of a 
decree sued to establish his right to the property and 
for possession thereof. Held, that the defendant in 
the suit was not precluded by s. 260, Act VIII of 
1859, from resisting the suit on the ground that he 
was the actual purchaser of the property. Jan 
Muhammad v. Ilahi Bakhsh 

I. Ii. R. 1 All. 290 

37. — Civil Procedure 

Code , 1877 , s. 317 — Suit by member of Hindu 
family against his father and a purchaser who has 
bought benami for him, for partition. The provisions 
of s. 317 of the Code of Civil Procedure are no 
bar to a suit for partition brought by a Hindu son 
against his father and a certified purchaser of family 
property? who has bought benami for the father 
with the family funds at a sale in execution of a 
decree against the father. Nates a Ayyar v. 
V enkat arama y yan . . I. L. R. 8 Mad. 135 

38. — — — — — * — Certified pur- 

chaser— Suit against certified purchaser— Grant of 
sale certificate after institution of su it. A sued K, the 
purchaser of certain immoveable property sold 
in execution of a decree under Act VIII of 1859, for 
a declaration that K had purchased such property 
on her behalf. The suit was instituted after Act 
VIII . of 1859 was repealed and Act X of 1877 came 
into force. When the suit was instituted, K did not 
hold a sale-certificate. After it was instituted, he 
applied for and obtained a sale-certificate under 
s. 317 of Act X.of 1877. Held , that, when the suit 
was instituted, it was maintainable, as, the defend- 
ant not being a certified purchaser under s. 260 of 
Act VIII of 1859, that section did not apply ; and 


that, when the defendant obtained a certificate' 
under s. 317 of Act X of 1877, he became a certified 
purchaser, and the suit would only be maintainable* 
if the plaintiff made out a case falling within the 
provisions of the last part of s. 317. Aldwell v. 
Ilahi Bakhsh . . I. L. R. 5 All. 478* 

39. * — * Benami purchas- 

er — Stranger to the transaction not affected. In a 
suit by A against B and C to recover land, A alleged 
that B bought the land at a Court-sale on his behalf. 
B did not contest the suit. C, who did not claim 
under B, pleaded that A could not recover by reason 
of the provisions of s. 317 of the Code of Civil 
Procedure. Held, that s. 317 only enable the 
certified purchaser and those claiming under him to 
avoid arrangements made with him in the nature of 
a trust, and was no bar to the suit. Ramakkish- 
nappa v. Adinarayana . I. Xi. R, 8 Mad. 511. 


Suit for property 


purchased at execution sale. In a suit to obtain 
possession of certain property purchased at an 
execution sale, the plaintiff, who alleged that the 
purchase had been made for his benefit and that the 
certified purchaser was his benami dar, made the 
certified purchaser, who admitted his allegation, a. 
defendant along with the person in possession. Held,. 
that the case came within the rule laid down in 
Buhuns Koowur v. Lalla Buhooree Ball, Id Moo . 
1. A. 496 : 10 B. L. R. 159 , and that the suit was 
not barred by s. 317 of the Civil Procedure Code., 
Hazi Ajzun Mullick v. Faeutulla 

9 C. L. R ffl 295 

41. — Civil Procedure 

Code , 1882, s. 317 — Benami transaction— Fraud — 
Suit against purchaser buying benami— Sale . certi- 
ficate granted in name of benamidar. Certain pro- 
perty belonging to a judgment-debtor was brought 
to sale and purchased by a person in the benami 
name of her daughter, then an infant, and the sale; 
certificate was made out in the name of the latter. 
Subsequently the mother mortgaged the property,' 
and the mortgagee brought a suit, obtained a decree,, 
and had the property sold and purchased it himself. 
Upon his being resisted by the daughter in attempts 
to get his name registered as proprietory he insti- 
tuted a suit against both mother and daughter to 
establish his rights to the property. The daughter 
thereupon objected that such suit would not lie by 
reason of the provisions of s. 317 of the Civil Pro- 
cedure Code. Held, that the provisions of that 
section, which were intended to prevent fraud, were 
inapplicable to the facts of the case, and that the 
suit was maintainable. Kanizak Bitkina v. Mono- 
hub Das . . . I. Ii. R. 12 Cale. 204 


Civil Procedure 


Code, 1882, s. 317— Batumi purchase at execution- 
sale for judgment -debtor — Remedy of subsequent 
purchaser for value — Misjoinder of parlies. In a 


(b) Civil Procedure Code, 1882, s. 317 (1859, 
s. 260)— contd. 


{b) Civil Procedure Code, 1882, s. 317 (1859, 
s. 260)— contd. 
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"RENAMI TRANSACTION —contd. 

4. CERTIFIED PURCHASERS— contd. 

(b) Civil Procedure Code, 1882, s. 317 (1859, 
s. 260)— contd. 

■ suit to redeem a kanom brought by the plaintiff who 
had purchased the land in execution of a decree 
against the jenmi, it appeared that the land had 
previously been purchased in the name of one who 
was joined as a supplementary defendant, with the 
funds of the jenmi 5 s tarwad, and with the object of 
defrauding the creditors of that tarwad. A decree 
for redemption was passed, which was reversed on 
appeals filed by the supplementary defendant and 
the kanomdar respectively. The plaintiff preferred 
a second appeal against the decree in the first-men- 

• tioned appeal, joining the kanomdar as respondent. 
Held, that the plaintiffs could not succeed, as the 
kanomdar was not a party to the appeal against 
which the second appeal was preferred. Semble : 
apart from the above objection, the plaintiff was not 

• entitled to a declaration that the purchase by the 
•supplementary defendant was benami for the 

tarwad of the original jenmi and consequently 
invalid as against the plaintiff. Kanizak Bukina v, 
Monohur Das, I. L. R. 12 Calc. 204 , dissented from. 
Rama Kurup v. Sridevi I. L. R. 16 Mad. 290 

43. Civil Procedure 

■ Code , 1882 , 5. 317 — Suit by execution- creditor 
for declaration that 'property is liable to be sold in 
execution of decree as belonging to his debtor. The 
plaintiff lent money to F on a bond, and after his 

• death sued his representative to recover the money 
out of the deceased’s assets, and obtained a decree, 
in execution of which he attached certain property. 
S preferred a claim to the property oji the ground 
that she was the purchaser of it at an execution- 

■ sale, and it was released. The plaintiff then brought 
a suit against S and F's representative for a declara- 
tion that the property was the property of his debtor 
F, and was therefore liable to be sold in execution of 
his decree. Held, that the suit was not barred by 

■ s. 317 of the Civil Procedure Code. Kanizak 
Sulcina v. Monohur Das , I. L. R. 12 Calc. 204 , 

. Seetanath Ghose v. Madhub Narain Roy Chowdhry , 1 
W. R. 329, Khyrat Ali v. Syfultuh Khan , 8 W. R. 
130, Sohun Loll v. Lola Gya Pershad , 6 N. W. 263, 
and Pur an Mai v. Ali Khan, I. L. R. 1 All. 235, 
followed. Rama Kurup v. Sridevi, I. L. R. 16 
Mad. 290, dissented from. Sttbha Bibi v. Kara 
Lal Das . . . I. L. R. 21 Gale. 519 

44. — Civil Procedure 

Code, 1882, ss. -317 and 244 — Purchase by a benami- 
dar with funds belonging to a joint Hindu family — 
Right of member of family not being a party to benami 
transaction to sue for his share. A Hindu sued for 
partition of his share of the family property, and 
obtained a decree, which he partially executed. 
He then died without issue, leaving a widow. 
The rest of the family remained undivided, and the 
plaintiff was born into it after the decree was passed. 
Some of the members of the family arranged for the 
purchase of late decree-holder’s property with their 
money benami for them, and for a similar purchase 


BENAMI TRANSACTION — contd. 

4. CERTIFIED PURCHASERS — contd. 

(6) Civil Procedure Code, 1882, s. 317 (1859, 

s. 260) — contd. 

of other portions of the family property at Court- 
sales held a further execution of the decree. The 
plaintiff now sued for partition of, inter alia, those 
portions of the family property which had been the 
subject of the benami transaction. Held, that the 
plaintiff was entitled to share therein, and was not 
precluded from asserting his right by Civil Procedure 
Code, s. 244 or s. 31 7. Minakshi Ammal v. Kalian- 
rama Raver . . X. L. R. 20 Maul. 349 

45. — Civil Procedure 

Code, 1882, s. 317 — Sale in execution of d§mre 
— Right to prove purchase benami. Certain property 
was mortgaged in 1881 and again in 1882. In 

1883 the interest of one of the mortgagors in the 
property was brought to sale subject to the mort- 
gages in execution of a decree against him, and was 
purchased by the assignor of defendant No. 6. In 

1884 a decree for sale was obtained on the mortgage 
of 1882, neither defendant No. 6 nor his assignor 
having been brought on to the record. In execution 
of that decree, the property now in question was 
purchased by the predecessor in title of the plaintiff, 
who now brought this suit for redemption, averring 
that the purchase of 1883 was benami for the 
mortgagors. Held, that the plaintiff was not 
debarred by the Civil Procedure Code, s. 317, from 
proving this averment. Kolla nt a vid a Manikoth 
Onakkan v . ITru valid Kalandan Aliyamma 

I. L. R. 20 Mad. 362 

46. Civil Procedure 

Code, 1882, s. 317 — Assignment from a certified 
purchaser. A person taking an assignment from 
a certified purchaser at a Court-sale is not entitled, 
under Civil Procedure Code, s. 317, to object to the 
maintainability of a suit to recover the land pur- 
chased on the ground that the purchase was made 
benami. Theyya velar v. Koch an 

I. L. R. 21 Mad. T 

47. — — — Civil Procedure 

Code, 1882, s. 317 — Effect of benami purchase, and 
purchase as execution-debtor's agent — Right of suit 
for possession. Where the purchaser at an execu- 
tion-sale is the agent of the execution-debtor and 
buys the property as such, though he advances the 
purchase-money on the understanding that he is to 
be repaid, a suit for possession of the property is 
maintainable by the latter against the former. 
Such a transaction is not a mere benami purchase, 
and is not a bar to such a suit under s. 317 of the 
Civil Procedure Code. Sankunni Nayar v. 
Narayanan Numbudri . I. L. R. 17 Mad.. 282 

48. Civil Procedure 

Code , 1882, s. 317 — Sale under mortgage-decree — 
Benami purchaser — Purchase on account of a sub- 
sequent usufructuary mortgagee — Right of suit for 
possession. Certain land was hypothecated to A 
and subsequently put in the possession of B under a 
usufructuary mortgage. A obtained a decree upon 
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BENAMI TRANSACT!© IX-contd. 

4. CERTIFIED PURCHASER S—cmtd. 

(b) Civil Procedure Code, 1882, s . 317 (1859, 
s. 260 )— contd. 

his hypothecation for the sale of the property 
against B and the mortgagor. In execution the 
land was purchased by the agent of B with his 
money, and he agreed to execute a conveyance to B. 
This agreement was not carried out, and the nominal 
purchaser ejected B's tenant. Held, the suit was 
not barred by s. 317 of the Civil Procedure Code, 
that B was entitled to a decree for delivery of 
possession and execution of a conveyance. Kum- 
BALINGA PlLLAI V. ARIAPUTRA PaDIACHI 

X. Ii. R. 18 Mad 436 


Civil Procedure 


Code, 1882, ss. 294, 317— Trusts Act (II of 1882), 
ss. 82, 88 — Purchase by alleged agent of decree - 
holder at , sale in execution. Certain decree- holders 
(appellants) were refused permission to purchase at 
the sale in execution, and subsequently the defend- 
ant, alleged by the decree-holders to be their agent, 
but of whose general duty the making of such 
purchase was not a part, purchased the property 
and got his name entered in the sale certificate. The 
decree-holders, hearing of the purchase, supplied the 
purchase-money, ratified the purchase, and agreed 
to take a conveyance of the property after confirma- 
tion of the sale. On the refusal of the defendant to 
execute the conveyance, the decree-holders sued for 
a declaration that they were the real purchasers and 
for possession of the property. Held, that under 
such circumstances the second paragraph of s. 317 of 
the Code of Civil Procedure did not exclude the 
application of the first paragraph of that section. 
Held 9 further, that ss. 82, 88 of the Indian Trusts Act 
(II of 1882) did not apply. Sanhunni Nayar v. 
Narayanan Nambudri , I. L. P. 17 Mad. 282 , and 
Kumbalinga Pillai v. Ariaputra Padiachi, I. L. P. 
18 Mad. 436 , distinguished. Monappa v. Surappa , 

I. L. P. 11 Mad. 234, referred to. Gang a Baksh 
v. Rudar Singh . . I. L. R. 22 AIL 484 j 

50. - — — - : — Interference by 

benamidar with tenants of real purchaser— -Peal 
purchaser's right to sue benamidar — Civil Procedure 
Code, 1882, s. 317. At a sale in execution of a 
decree the plaintiff purchased certain property in 
the name of the defendant, and continued in 
undisturbed possession of the property for eight 
years after the sale. He then brought a suit 
against the defendant for a declaration of his right 
and for an injunction to restrain him from interfering 
with it. Held , affirming the decision of the Subor- 
dinate Judge, that the suit did not come within the 
scope of s. 317 of the Civil Procedure Code, but was 
maintainable. Sasti Churn Nundi v. Anngpurna 
X. !>. R. 23 Gale. 699 


— — - — Civil Procedure 

Code , 1882, s. 317 — Application for execution of 
decree against a person alleged to be the beneficial 
owner,' though not the certified purchaser . The 
provisions of s» 317 of the Code of Civil Procedure 


BEIAMI TRANSACTION — contd. 

4. CERTIFIED PUR CHASERS — contd. 

(b) Civil Procedure Code, 1882, s. 317 (1859, 
s. 260) - contd. 

contemplate suits between the certified purchaser 
and the beneficial owner, and will not operate so as 
to bar a third party from asserting that the certified 
purchaser is not the beneficial owner. Sohun Loll v. 
Lola Gya Perskad, 6 N. W. 265 , Puran Mai v. 
Ali Khan, I. L. P. 1 All. 235 , and Subha Bihi v. 
Hara Lai Das, I. L. R. 21 Calc. 519, referred to. 
Uncovenanted Service Bank v. Abdul Bari 
I. L. R. 18 All. 46X 

52. Purchase by 

pleader of client' s interest — Duty of pleader — Cede cf 
Civil Procedure , 1882, s. 317. At a sale in execution 
of a decree against the plaintiffs, the pleader who had 
acted for the plaintiffs purchased their property 
with his own money, but in the name of his mohurrir 
and for a very inadequate sum. The plaintiffs 
thereupon brought this suit against the defendants 
(the pleader and his mohurrir) for a declaration 
that the pleader-defend ant, in so purchasing, was 
a trustee on their behalf, for an order directing 
the defendants to reconvey the property to the 
plaintiffs, and for other relief. At the time of filing 
the suit, possession of the land sold had not been 
given to anybody. Held, affirming the decision of 
the Subordinate Judge, that the suit was not barred,, 
having regard to the case made in the plaint, by 
s. 317 of the Code of Civil Procedure (Act XIV of 
1882). Held, also (on the merits), that the pleader 
could not, according to equity and good conscience, 
retain for his own benefit the property so purchased 
by him. Aghore Nath Chuckerbutty v. Ram 
Churn Chuckerbutty . X. Ii. R. 23 Calc. 805' 


Civil Procedure 
Sale in execution of decree 


Code, 1882, s. 317 
— Benami purchase — Suit by creditor on the ground 
that the certified purchaser is not the. real purchaser „ 
Held, that the provisions of s. 317 of the Code of 
Civil Procedure are subject to no limitation other 
than such as is contained in the section itself, 
namely, that the suit the maintenance of which is 
prohibited by that section should he (1) brought 
against a certified purchaser, and (2) based upon the 
ground that the purchase was made on behalf of a 
person other than the certified purchaser. The 
question of who the plaintiff may he is not material. 
The judgment of Knox, J., in Delhi and London 
Bank v. Chaudhri Pariah Bhaskar, I. L. P. 21 AIL 
29, approved. Pam Kurup v. Sri Devi , I . L. P. 16 
Mad. 290, followed. Uncovenanted Service Bank v. 
Abdul Bari , I. L. P. IS All. 461, distinguished. 
Buhuns Koivur v. Lalla Buhooree Ball, 14 Moo . 
I. A . 496, and Williamson v. Norris , 68 L. J. Q. B. 
34, referred to. Kishan Lal v. Garuruddhwaja 
Prasad Singh , . I. L. R. 21 AIL 238 

54. — Suit by benami- 

dar — Effect of decision in suit on beneficial owner — 
Proof of benami transaction. So long as the benami 
system is recognized in this country, it is to be pre- 
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BEN AMI TRANSACTION — contd. 

4. CERTIFIED PURCHASERS — contd. 

( b ) Civil Procedure Code, 1882, s. 317 (1859, 
s. 260) — contd . 

sumed, in the absence of any evidence to the 
contrary, that a suit instituted by a benamidar has 
been instituted with the full authority of the benefi- 
cial owner, and any decision made in such suit will 
be as much binding upon the real owner as if the suit 
had been brought by the real owner himself. 
Meheroonissa Bibee v. Hut Churn Bose, 10 W. B. 
220 , Kalee Prosunno Bose v. Dino Nath Mullick, 11 
B. L. B. 56 : 19 W. B, 434 , and Sita Nath Shah v 
Nobin Chunder Boy , 5 C. L. B. 102 , discussed. 
Where an application made by C and D to have 
their names registered in respect of certain malikana, 
as to right to which there was a dispute between A 
and B, was opposed by E, who alleged that A had 
been acting throughout as his benamidar, and was 
eventually rejected in 1876, on reference by the 
Collector to the Civil Court: - — Held , in a suit brought 
by C and D against E for a declaration of their right 
to the malikana, and for a reversal of the order 
refusing to allow their names to be registered in 
respect thereof, that, inasmuch as the allegation 
made by .E in the proceedings held in 1876 on the 
application by C and D before the Collector, and 
afterwards upon the reference before the Civil Court, 
that A had been acting in the matter merely as his 
benamidar, was uncontradicted by C and D in their 
plaint in the present suit, there was sufficient j 
evidence upon which to hold that that fact was true. ! 
Gopi Nath Chore y v. Bhugwat Pershad 

I. X*. R. 10 Cale. 697 ] 

55, . Suit against be - 

nami purchaser at Court-sale, by owner to recover the 
land after ejectment. If, after obtaining a certificate of 
sale in execution of a decree, the purchaser acknow- 
ledges that his purchase- is benami and gives up 
possession, or does some act which clearly indicates 
an intention to waive his right, or restores the pro- 
perty to the real owner, such act may, by reason of 
the antecedent relation of the parties, operate as a 
valid transfer of property. Defendant acted benami 
in buying certain land at a Court-sale for plaintiff, 
paid part of the purchase-money for plaintiff, and 
allowed plaintiff to remain in possession on the 
understanding that defendant was to transfer 
the property on repayment of the balance of the 
purchase-money. Defendant having ejected plain- 
tiff, plaintiff sued to recover the land. Held, that 
s. 317 of the Code of Civil Procedure was no bar to 
plaintiff’s suit. Monappa v. Surappa 

I. L. R. 11 Mad. 234 

56. ■ Civil Procedure 

Code (Act XIV of 1882), s. 317 — Sale in execution of 
a decree — Suit against heirs or mortgagee of the 
certified purchaser. 8. 317 of the Civil Procedure 
Code is no bar to a suit against any person claiming 
through or under the certified purchaser, such as his 
heir or mortgagee. Buhuns Kowur v. Balia Buhoree 
Ball, 14 Moo. I. A. 496 : 10 B. B. B. 159 : 18 
W. B. 157 , and Bokhee Narain Boy Choudhry v. 


BENAMI TRANSACTION— contd. 

4. CERTIFIED PURCHASERS — contd, 

(b) Civil Procedure Code, 1882, s. 317 (1859, 
s. 260)— contd. 

Kattypuddo Bandopadhya, B, B. 2 I. A. 154 : 23 
W. B. 358, referred to. Baj Chunder CJmcJcerbulty 
v. Dina Nath Saha, 2 C . W. N. 433, and Theyyavelan 
v. Kochan , I.B. B. 21 Mad. 7, followed. Dukbada 
Sundari Dasi v. Srimonta JOARDAPv 

I. Ii. R. 26 Calc. 950 :3C.W. N. 657 

57. Suit for 

est ablishment of title, against attaching 
decree-holder, to the property purchased in the 
benami of the judgment-debtor. In execution of 
a decree for arrears of rent, plaintiff purchased 
property in the benami of his son B. This property 
was attached in execution of a decree by defendant 
No. 1 against B, and the plaintiff preferred a claim, 
which was rejected ; plaintiff brought the present 
suit to have his title established ; B having died, his 
son was made a party. Held, that s. 317 of the Civil 
Procedure Code is no bar to the suit ; and that the 
protection afforded by that section extends only to 
the certified purchaser and not to one who derives 
title from him. Baj Chandra Chuckervarti v. Dina 
Nath Saha, 2 C. W. N. 433 ; Dukhcdct Sundari 
Dassiv. Sreemuntha Joardar , 3 C. IF. N. 657 J 
Theyyavelan v. Kochan , I. B. B. 21 Mad. 7, 
referred to. Nqkopj Dhur v. Sarup Chunder 
Dey (1900) . . . . 5 C.W.E 341 

58. Execution of 

decree — Sale in execution — Suit against certified 
purchaser for recovery of part of the property 
purchased. Kishan Lai and Tokha Mai were 
joint mortgagees. After their death, Durga, 
the adopted son of Kishan Lai, and Toclar, 
the son of Tokha Mai, brought a suit upon 
the mortgage, and obtained a decree for sale. After 
this decree had been obtained, it was settled, by a. 
suit ending in a consent decree, that one Musammat 
Pano was entitled along with Durga to a certain 
portion of the property of Kishan Lai. Kishan Lai 
and Todar brought their decree into execution, find 
caused the mortgaged property to be sold, and 
purchased it themselves. Thereupon the represen- 
tatives of Musammat Pano sued Durga to recover 
that portion of the property which they alleged 
ought to have come to Pano. Held, that the suit 
would not lie, as being in contravention of s. 317 of 
the Code of Civil Procedure. Durga v. Bhagwan 
Das (1900) ... I. 3V R. 23 All. 34 

59. Suit by beneficial 

purchaser against certified purchaser — Suit not taken 
out of the section by reason of the Beneficial purchaser 
being in possession and claiming only a declaration 
of his title — Execution of decree. The plaintiff came 
into Court, alleging that, certain property of his 
having been put up to sale in execution of a 
decree against him, two of the defendants had, at 
his request, purchased the said property in their 
own names and obtained a sale certificate. He 
further alleged that the purchase-money had 



00. — — Sale for arrears 

of Government revenue — Alleged benami 'purchase 
— Suit on a mortgage against the debtor and the 
certified purchasers alleged to be benamidars of the 
debtor — Civil Procedure Code , s. 317 . Per Knox, 
J. — The operation, of s. 184 of Act No. XIX of 1873 
is not confined to disputes between certified auction- 
purchasers and persons who allege that such auction - 
■ purchasers purchased on their behalf as their bena- 
midars, but extends to cases where the dispute is 
between the certified purchasers and third persons 
who allege that the certified purchasers are not the 
real purchaser. In such a case the claimants cannot 
succeed without proof of fraud. Buhuns Kowur v. 
Latta Buhooree Loll , 14 Moo . I. A. 496 , Sohun 
Loll v. Lola Gya Pershad, 6 N. W. 265 , Kanizalc 
Bukina v. Monohur I)as, 1. L. II. 12 Calc. 204, 
Chundra Kamimj Debea v. Bam Ruttun Pattueh, 
I. L, R. 12 Calc. 302, and Tara, Soonduree Debee v. 
Oojul Monet Dossee, 14 W . R. Ill, referred to. Per 
Banerji, J.— S. 184 of Act XIX of 1873 contem- 
plates a suit between the person claiming to be the 
real purchaser and the certified purchaser, and not a 
suit by a creditor of such person in which the 
creditor seeks to establish that the purchase was in 
reality made by Ms debtor, and that the certified 
purchaser is only the benamidar of the debtor. 
S. 184 does nob preclude a creditor of the beneficial 
owner from suing the certified purchaser on the 
allegation that his purchase was benami for the 
debtor, and that the latter is the real purchaser. 
Buhuns Kowur v. Jjalla Buhooree hall, 14 Moo . 
I. A. 496 , Bodh Singh Doodhooria v. Gunes Chunder 
Sen, 12 B. L. R. 317, Lolchee Narain Roy Chow - 
dhri y. Kalypuddo Bandopadhya ; L. R. 2 1. A. 154, 
JJncovenanted Service Bank v. Abdul Bari , L L. R. 


BENCH OF MAGISTRATES. 

See Discharge of Accused. 

7 C. W. N. 527 

See ’Witness— Criminal Cases— State- 
ments op Witnesses. 

I. L. R. 29 Calc. 483 

1. Trial of cases under Crimi- 

nal Procedure Code, s. 530. A Bench of 
Magistrates has no power to deal with cases coming 
under s. 530 of the Criminal Procedure Code. A 
Bench may be empowered under s. 50 of the Code 
“ to try such cases or such class of cases only and 
within such limits as the Government may direct.” 
The definition of the term “ trial ” shows that it 
refers to trials for offences, and these do not come 
within the miscellaneous matters mentioned in 
s. 530. SUFFERUDDIN V. IBRAHIM 

I. L. R. 3 Calc. 754 

2 . Salaried officer of munici- 

pality, disqualification of '—Criminal Proce- 
dure Code (Act X of 1882), s. 555— Municipal 
offence. Notwithstanding anything contained in 
s. 555 of the Criminal Procedure Code, a conviction 
for an offence against any municipal law or regula- 
tion, had before a Bench of Magistrates, which 
includes a salaried officer of the municipality , is bad. 
In the matter of the petition of Nobin Krishna 
Mookerzee. Nobin Krishna Mookerjee v. 
Chairman, Suburban Municipality 

I. L. R. 10 Calc. 194 

3. Power of Bench— Criminal 

Procedure Code, 1872, ss. 222 , 224, 225. A Bench 
of Magistrates, whether empowered under s. 224 or 
225, cannot try a case of breach of the peace or any 
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BENAMI TRANSACTION — contd. 

4. CERTIFIED PURCHASERS— contd, 

(b) Civil Procedure Code, 1882, s. 317 (1859, 
s. 260) — concld . 

been paid by him, and that he had all along 
remained in possession of the property ; and 
he asked for a declaration that he was the real 
purchaser and in proprietary possession of the 
property in suit. Held , that such a suit could not be 
exempted from the prohibition contained in s. 317 of 
the Code of Civil Procedure, either upon the ground 
that the plaintiff being, in possession claimed only a 
declaration, or upon the ground that there had been 
a transfer to the plaintiff, and a new title created in 
him by the action of the certified purchasers. Sasti 
Churn Nundi v. Annopurna , I. L. B. 23 Calc. 699, 
and Monappa v. Surappa , I. L. JR.. 11 Mad. 234 , 
distinguished. Aldwell v. Ilahi Balchsh, I. L. B. 
5 All. 478 ; Mussumat Buhuns Kowar v. Latta 
Buhooree Ball, 14 Moo. I. A. 496, and Lokhee 
Narain Roy Chowdhry v. Kalypuddo Bandopadhya, 
L. B. 2 I. A. 154, referred to. Bishan Dial v. 
Ghazi-ud-din (1901) . XL. R. 23 All. 175 


(c) N.-W. P. Land Revenue Act (XIX of 1873), 
s. 184. 


BENAMI TRANSACTION— concld, 

4. CERTIFIED PURCHASERS— concld. 

(c) N.-W. P. Land Revenue Act (XIX of 1873), 
s. 184 — concld . 

18 All. 461, Sohun hall v. Lala Gya Pershad, 6 N. 
W. 265 , Puran Mai v. AH Khan , I. L. B. 1 AIL 
235, Kanizalc Sukina v. Monohur Das , I. L. B. 12 
Calc. 20 i. Subha Bibi v. Ear a Lai Das , I. L. R. 21 
Calc . 519, Ameer- oon-nissa Beebee v. Binode Ram 
Sein, 2 W. B. 29, and Chundra Kaminy Debea v. 
Ram Buitun Pattuck, I. L. B. 12 Calc. 302, referred 
to. Delhi and London Bank v. Chaudhri Partab 
Bhaskar . . . I. L. R 21 All. 29 

BENAMI TRANSFER 

See Benamidar. 

BENARES FAMILY DOMAINS REGU- 
LATION (VII OF 1828). 

See Execution of Decree. 

I. L. R. 34 Calc. 578 

BENARES FAMILY DOMAINS ACT 
(XIV OF 1881). 

See Execution of Decree. 

I. L. R 34 Calc. 576 
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'BENCH OF MAGISTRATES — mild, 

■offence except those mentioned in ss. 222 and 225 of 
the Criminal Procedure Code, 1872. Queen v. 
Bebheki Pathak . . 21 W. B. Or, 12 

4. Jurisdiction of Bene h— Offence 

• of lurking house-trespass — Penal Code , s. 457 . A 
Bench of Magistrates has no jurisdiction to try a 
charge for lurking house-trespass by night or house- 
breaking by night, under s. 457 of the Penal Code. 
Queen v. Bachun Kadir . 23 W. E. Cr. 6 

5, • — — Criminal Pro- 

cedure Code , 1882, s . 261 — Madras Police Act (XXIV 
of 1859), s. 48— Offences against “ Conservancy 
clauses 5J - — Obstruction to , and nuisance in, road. 
Offences under the Madras Police Act, s. 48, are 
within the cognizance of a Bench of Magistrates. 
Queen-Empress v. Oolaganadan 

I. Xi. B. 13 Mad. 142 

8. Conviction on proper mate- 

rials — Interference by High Court. Where a 
Bench of Magistrates has before it materials which 
are sufficient in law to support a conviction, the 
High Court has no authority to disturb it. Abdool 
Huq Crowd hry v. Idrak . 21 W, B. Cr. 57 

See Queen v. Dwarknath Mullick 

21 W. B. Cr. 45 

7. Irregularity in trial — Absence 

•at. adjourned trial of some members of the Bench 
before whom the case first came. A case triable only 
by a Magistrate exercising powers of the 1st class 
came before a Bench of Magistrates, neither of whom 
individually exercised those powers, but sitting 
together the Bench was so invested. At the 
adjourned trial only one of these Magistrates was 
present. Held, that he was not competent to try the 
case alone, and the orders passed by him were set 
Aside as illegal. In the mailer of Baroda Prosonno 
Chuckerbutty . . 2 C. L. R. 348 

8. — — — Absence of mem- 

ber from sitting and signature by him of final order. 
In a trial before a Bench originally constituted of 
a stipendiary and two Honorary Magistrates, one of 
the latter, after the commencement of the trial, was 
absent, and important evidence was recorded in his 
•absence. On the following day he returned to the 
Bench, and signed the final order convicting the 
accused. Held, that the conviction was bad on the 
ground of irregularity. Shumbhu Nath Sarkar v. 
Ram Komul Guha . . 13 C. Jj. B. 212 

9* Order irregularly 

made — Bearing of part of case by one Bench and 
decision by another. Where in a summary case a 
Bench of Magistrates, after recording the evidence 
for the prosecution, postponed the case for the 
hearing of evidence for the defence, and on the day 
fixed for hearing another Bench of Magistrates, none 
•of whom had been members of the former Bench, 
recorded the evidence for the defence and acquitted 
the ajccused: — Held, on a reference to the High 
Court, that the order must be set aside as being 
irregularly made. Ram Sunder De v. Rajab Ali 
I. Ii. B. 12 Calc. 558 


BENCH OP MAGI STB ATE S — conid . 

10. ■ 1 Absence of member 

of Bench — Hearing of part of case by one Bench of 
Magistrates and decision by another— Criminal 
Procedure Code, 1882 , ss. 16, 850— Rules framed by 
Local Government for the guidance of Benches of 
Magistrates under s. 16, Criminal Procedure Code- 
Ultra vires. Rule 8 of the rules framed by the 
Local Government for the guidance of Benches of 
Magistrates is ultra vires. An Honorary Magistrate 
may not give judgment and pass sentence in a case 
unless he has been a member of the Bench during 
the whole of the hearing of the case. Hard war 
Singh v. Khega Ojha . I. L. B. 20 Calc. 870 

11. — — — — - Criminal Proce- 

dure Code (ActX of 1882), ss. 15, 16 — Constitution of 
the Bench under the rules of the Government of Madras. 
The accused was tried on a charge under the 
Penal Code, s. 352, by a Bench of Magistrates con- 
sisting of a pensioned District Munsif who had been 
appointed Chairman of the Bench and one Special 
Magistrate. The Magistrates differed in opinion, 
but the Chairman gave his casting vote for con- 
viction, and the accused was convicted and 
sentenced. Held, that the Court was not legally 
constituted under the rules of the Government 
of Madras, and the conviction should be set 
aside. Queen- Empress v. Muthia 

I. L. B. 16 Mad. 410 

12. Criminal Proce- 

dure Code, 1882, ss. 16 and 850 — Change in consti- 
tution of the Court during a trial — Offence under 
Madras Towns Nuisances Act (Madras Act III of 
1889). Atrial under the Town Nuisances Act of 
1889 was begun before a Bench of Magistrates, and 
adjourned. On the adjourned date the Bench was 
constituted differently, only one Magistrate being 
present of those ’who attended on the first occasion ; 
but the trial was proceeded with, and resulted in 
a conviction. Held, that the conviction was 
illegal, and should be set aside. Hardwar Singh 
v. Kheja Ojha, I. L. R. 20 Calc. 870, followed. 
Queen-Empress v. Basappa 

• I. L. B. 18 Mad. 394 

13 — — — _ Absence of member 

of Bench— Hearing of part of the case by two Magis- 
trates and decision by three — Criminal Procedure 
Code, 1882, s. 350. Only those Magistrates who 
have heard the whole of the evidence can decide a 
case. There is no provision of law which provides 
for a change in the constitution of Benches of 
Magistrates during the hearing of a case. S. 350 
of the Criminal Procedure Code does not apply to 
cases tried by Benches of Magistrates. Shumbhu 
Nath Sarkar v. Ram Komul Guha, 13 G. L. R. 
212, and Hardwar Singh v. Khega Ojha, I. L. R. 20 
Calc . 870, followed. Damri Thakur v. Bhowani 
Sahoo . . . X. Xi. B. 23 Gale. 194 

14..'- — - — • 1 Criminal Proce- 

dure Code (Act X of 1882), ss. 16, 350 — Madras 
District Municipalities Act ( Act IV of 1884), ss. 263 , 
264. A trial on the charge of making an encroach- 
ment upon public land under the Madras District 
Municipalities Act, 1884, ss. 167, 263, and 264, was 
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begun before a Bench of seven Magistrates, and 
ended in a conviction by five of the Magistrates 
in the absence of the other two. 1 Held, that on the 
facts of the case the conviction under s. 263 was 
right, and that it was not invalidated by the 
absence at the end of the trial of two of the Magis- 
trates before whom it had begun. Karuppana 
Nadan v . Chairman, Madura Municipality 

I. L. R. 21 Mad. 246 

befepit society. 

See Madras Municipal Act, 1884, s. 103. 
A -r I. L. R. 11 Mad. 253 

bemgal acts. 

— — 1859— XI. 

See .Revenue Sale Law. 

See Sale for Arrears op Revenue. 


- 1862—“ VI. 


See Appeal — Measurement op Lands. 

See Bengal Rent Act, 1869, ss. 25 , 31, 
37, 38, 41, 43—49, 58. 

See Measurement of Lands. 

— s. 16. 

See Claim to Attached Property. 

10 W. R. 21 


— s. 20 — -Suit for account and for 
money misappropriated by agent— Cause of action 
zngal Act 1 of 1S79 , s. 146 — Agency , Creation 
op Where an agency for the collection of rents of 
tokes G and H was created in district M, in which 

? G ^? s T7 situated » toke E being situated 
m district L : — Held m a suit brought against the 
agent lor an account and for money fraudulently 
misappropriated and instituted in district M that, 
so tar as the suit related to toke H, the Court of M 
nad no jurisdiction to try it. Bengal Act VI of 1862 
be brought In some Court within 
tlie district in which the land lies in respect of which 
tHe agency was created, and the question where the 
cause of action arose is material only in determining 
m which sub-division of the district the suit is to be 
brought. Nilmqni Singh Deo v. Nilu Naik 

I. Ii. R. 20 Gale. 425 

; — VIII. 


See Zamtndari Daks 


IX. 


4 W. E, 6 
6 W. R. 100 
8 W. R. 45 
L. R. 28 Calc. 293 


Mohurrir appointed under— 

See Public Servant 20 W, R. Or. 49 
— 1863— III. 

See Company — Winding up — Costs and 
Claims on Assets. 

2 Ind. Jur. 3ST. S. 180 
See Magistrate, Jurisdiction of — 
Special Act— Beng. Act 111 of 1863. 

10W.R, Or. 30 


BEMGAL ACTS — conid . 

1863— V. 

See Nazir. 

11 B. L. R. 256 : 19 W. R. 335 
See Peons, appointment of. 

9 W. R. 333'. 
11 W. R. 158, 159* 

_ VI. 

See Calcutta Municipal Act, 1863. 

1864— III. 

See Bengal Municipal Act, 1864. 

V, s. 16. 

See Obstruction to Navigation. 

2 B. L. R. A. C. 23 : 11 W. R. Or. IS* 

- - - VII. 

See Salt, Acts and Regulations re- 
lating to — Bengal. 


. 1865— VI. 


See Company — Winding up — Costs and 
Claims on Assets. 

2 Ind. Jur. NT. S. 180 

ss. 31 and 32 — Protector of 

labourers , powers of — Wages of labourers — Mode of 
talcing account — Criminal Procedure Code (XXV 
of lS61)t s. 444. Held , that until an enquiry is- 
made under s. 31, Bengal Act VI of 1865, the Pro- 
tector of labourers is not competent to act under 
s. 32 ; that the procedure under s. 31 must be- 
conducted in accordance with s. 444 of the Criminal 
Procedure Code, 1861 ; that to support a conviction 
under s. 32, Bengal Act VI of 1865, it must be shown 
that the wages or part of the wages due have re- 
mained unpaid for more than six months. But in 
an account current, the payments are net to be- 
appropriated for the wages of the month in which 
the payment was made. In the matter of the North- 
ern Assam Tea Company 

3 B. L. R. A. Cr. 39 : 12 W. R. Cr. 29 

VII. 

See Slaughter-house 8 W R. Cr. 77 

16 W. R. Cr. 4. 

6B.L R. Ap. 28 : 14 W. R. Cr. 67 


VIII. 


See Sale for Arrears of Rent — In- 
cumbrances. 

See Sale for Arrears of Rent — Under- 
tenures, sale OF. 

— - 1866— I. 

See Perry 


15 W. R. 132. 


See Contract Act, s. 23 — Illegal Con- 
tracts — Against Public Policy, 

21 W R, 28- 


( 917 ) 


DIGEST OE CASES. 


( 918 ) 


BENGAL ACTS — conid. 

1800 — IV. 

See Calcutta Police Act, 1866. 

See Police Magistrate. 

1 B. Is. B. 0. C. 89 

VI. 

See Conviction . IB. L. B. O. Cr, 41 
1867—11. 

See Bengal Public Gambling Act. 

See Gambling. 

offence under — 

See False Evidence — Fabricating False 
Evidence . I. B. B. 27 Calc. 144 

1868 — VI, Sell. K. 

See Judicial Officers, liability of. 

14 B. B. B. 254 : 21 W. B. 391 

VII. ' 

See Insolvency — Insolvent Debtors 
under Civil Procedure Code. 

3 C. Is. B. 508 

See Public Demands Recovery Act. 

See Sale for Arrears of Revenue — 
Setting aside Sale. 

— — s. 1 — Estate — Lands 

not. 'permanently settled — Sunderbund estate — District 
of which portion only is permanently settled — Bengal 
Regulations IX of 1816 and III of 1828 — Estate — 
Bengal Act VII of 1868. The plaintiff was the 
auction-purchaser at a sale under Act XI of 1859 
by the Collector of the 24-Pergunnahs for arrears 
of revenue of an estate in the Sunderbunds on 
which the defendant was the holder of a mokurari 
mourasi jungleburi tenure, under which he was to 
clear away the jungle and then to cultivate the 
land with paddy. The estate was one borne on the 
register of revenue-paying estates in the Collectorate 
of the 24-Pergunnahs, and therefore within that 
Collectorate with regard to the provisions of Bengal 
Act VII of 1868, s. 10. The district of the 24-Per- 
gunnahs is a permanently settled district, but the 
portion of it forming the Sunderbunds was declared 
by Regulation III of 1828, s. 13, not to be included 
in the permanent settlement. The Sunderbunds 
tract was, moreover, under Regulation IX of 1816, 
formed into a separate jurisdiction for settlement 
purposes under an officer styled the Commissioner 
of Sunderbunds, who is subject to the direct control 
of the the Board of Revenue, and independent of 
the Collector of the 24-Pergunnahs. Reid? that, 
though there was no permanent settlement of the 
lands sold to the plaintiff, they fell within the 
definition of an “ estate ” as given in Bengal Act VII 
of 1868. Bholanath Bandyopadhya v. Uma- 
churn Bandyopadhya. Umachurn Bandyo- 
padhya v. Bholanath Bandyopadhya 

I. L. B. 14 Calc. 440 


BENGAL ACTS — contd. 

1808 — VII — s, 2. 

See Review— Power to Review. 

I. B. R. 22 Calc. 418 

See Public Demands Recovery Act 
(Ben. Act VII of 1880). 

1. 1*. B. 29 Calc. 73 

s. 8. 

See Sale for Arrears of Revenue — 
Setting aside Sale— Irregularity. 

I. I». B. 30 Calc. 1 
7 C.W. Iff. 377 

s. 18. 

See Jurisdiction of Civil Court — 
Revenue Courts— Orders of Reve- 
nue Courts . I. B. B. 3 Calc. 771 
I. B. B. 25 Calc. 789 
I. L.R. 27 Calc. 69B 
4 C. W. 3ST. 586 

1869—11. 

See Chota Nagpore Tenures Act, 1869. 

VIII. 

See Bengal Rent Act, 1869. 

See LxINdlord and Tenant Act. 

ss. 59, 60, 64- 

See Sale for Arrears of Rent — Under- 
tenures, sale OF. 

I. B. B. 30 Calc. 550 

1870— III, s. 3. 

1 . Object of section — Transfer 

of decree for execution. The object of 
s. 3, Bengal Act III of 1870, was that a person 
against whom a decree was passed should not be 
harassed by two sets of proceedings in execution 
simultaneously carried on in two different Courts.. 
Mudden Mohun Biswas v. Puddo Monee Dassee 

17 W. B. 139 

2. Decree pending when Act 

came into operation. A decree in which 
no actual proceedings were pending in the 
Collector’s Court at the commencement of Bengal 
Act III of 1870 (i.e., where an order for attachment 
had been issued, bub the attachment came to an 
end), was held to have been properly transferred to 
the Civil Court under s. 3 of that Act. Huro 
Pershad Roy Chowdry v. Fool Kishoree 
Dassee . . . . .16 W. B. 308 

3. Decree transferred to Civil 

Court for execution — Appeal — Bengal Act 
VIII of 1869, s . 108— Act X of 1859 , 55 . 153, 
155. In a suit brought for recovery of R75 for 
arrears of rent, the plaintiff obtained an ex-parte 
decree on I 8 th March 1869, in the Court of the 
Deputy Collector. In October 1871, he applied to 
the Munsif for, and sued out, execution of his decree. 
In January 1872, one of the defendants applied to 
the Deputy Collector for a review of Bis-, 
judgment, and the Deputy Collector admitted 
the review and dismissed the plaintiff’s suit. 
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1870 — III, s. 8 — concld. 

On appeal, the Judge held that the Deputy 
Collector had no jurisdiction to entertain the 
application for review or to hear the case, 
the decree having been transferred under 
Bengal Act III of 1870 to the Munsif for execution, 
and reversed the judgment of the Deputy Collector. 
Held, that, the suit having been decided by the 
Deputy Collector before Bengal Act VIII of 1869 
came into operation, the procedure, therefore, 
would be that laid down by s. 108 of the Act, i,e. 9 
under Act X of 1859, and the appeal would lie to the 
Collector, not to the Judge? under ss. 153 and 155 of 
that Act. The decree alone was transferred 
the Civil Court, and the application for review 
was rightly made to the Court of the Deputy 
Collector. In the natter of Ramsoonder Rando- 
10 B. Ii, R. Ap. 21 

Ramsoonder Banerzee v . Doorga Churn 

Barui , . . . 19 ¥. B. 128 

In re Juggodumba Dassee 

10 B. L. R, Ap. 22, note 
15 W. R. 75 


BENGAL AGTS-contd. 

1870 — V, 

See Port Commissioner’s Act. 

VI. 

See Chaukidari Act. 

See Village Chaukidars Act, 

See Chaukidari Chakran Land. 

. — . 1871— IX, s. 27. 

Notice of suit — Tolls \ paid in 

excess of powers given — Suit for refund of money. 
In certain suits brought a gainst a toll collector for 
the refund of money alleged to have been exacted by 
him improperly as toll under Bengal Act IX of 1871, 
the defendant pleaded that no notice of suit in 
accordance with s. 27 of that Act had been given. 
Held , that, such notice not having been given, the 
suit should be dismissed. Waterhouse v. Keen , 4 B. 
& C. 200, followed. Ram Pit am Shah?;. Shoobul 
Chunder Mullick . I. L. R. 15 Calc. 259 

X. 

See Bengal Cess Act (X of 3871). 


4. — — — — Applicat ion to set 

aside decree — Jurisdiction. When an ex~parle decree 
•of a Revenue Court has been transferred to the Civil 
Court under the provisions of s. 3 of Bengal Act 111 
870, an application to set aside the decree must 
be made to the Civil Court, and not to the 
Revenue Court. Krishna Kishore Poddar v. 
Woomesb Chtjnder Roy 

13 R. Ii. R. F. B. 214 : 21 W. R. 448 

In re Wooma Churn Roy Mqjoomder 

13 B. L. R. 215, note 

Wooma Churn Mozoomdar v. Chunder Kant 
Chowdhry . . 10 W. R. 255 

OODWUNT MaHTOON V. BlDDHI CHAND CHOW- 

dhry . . . 13 B. L. R. 216, note 

18 W. R. 207 

Mohesh Chunder Singh Surma v. Bhoobun 
Moyee Debia 

13 B. L. R 217 note : 18 W. R. 252 

— . Where a decree of 

the Collector was by the operation of Bengal Act III 
of 1870, s. 3, transferred to a Civil Court for execu- 
tion, the effect was to make it as it were a case of 
execution, or a decree of that Court ; and in dealing 
with an order in such a case made by the Civil Court 
in execution, the High Court was bound to assume 
that the lower Court had acted properly and with 
jurisdiction, and its appellate jurisdiction followed 
as a matter of course. Dindyal Paramanick v. 
Dinobundhoo Chowdry . 21 W. R. 412 

- IV (Court of Wards Act, 1870) 

See Collector . . 18 W. R. 466 


XXIII. 

See Pensions Act. 

— 1872—11, s. 34. 

See Storing Jute . 19 W. R. Cr. 4 

_ 1873— III. 

See Bengal Excise Act (III of 1873). 

VI. 

See Embankments. 

I. L. R. 7 Calc. 505 : 8 C. L. R. 553 

1875— V. 

See Bengal Survey Act. 

_ 1876—1. 

See Cheating . I. L. R., 17 Calc. 606 

See Evidence — Civil Cases — Marriage, 
Registration of. 

I. L. R. 10 Calc. 607 

II. 

See Opium . . 13 C. L. R. 336 

III. 

See Bengal Irrigation Act. 

— IV. 

See Calcutta Municipal Act, 1876. 

— V. 

See Bengal Municipal Act, 1876. 

VI. 


( 921 ) 


DIGEST OF CASES, 


( 922 ) 


BENGAL ACTS —contd, 

I ■ 1870 — VII. 

See Land Registration Act (Bengal), 
1876. 

VIII. 

See Estates Partition Act, 1876. 

1877—1. 

See Chota Nagpur Landlord and 
Tenant Act. 

, 1878— * VII. 

See Bengal Excise Act. 

VIII. 

See Service Tenure. 

1879—1. 

See Chota Nagpur Landlord and 
Tenant Procedure Act. 

.. See Grant . I. L. B. SI Calc. 501. 

VIII. 

See Resumption — Effect of Resump- 
tion — Effect on Patta. 

I. L. B. 30 I. A. 159 

IX. 

See Court of Wards Act. 

1880 — VI. 

See Drainage Act. 

_ VII. 

See Public Demands Recovery Act, 
1880. 

IX— 

See Bengal Cess Act. 

1881— III, 

See Court of Wards Act (Bengal). 

- IV, 

See Bengal Excise (Amendment) Act. 

1882 — II, ss. 61, 70, and 80, 

See Embankments. 

I.L. B. 11 Calc. 570 

ss. 76 (a), 79 — 

See Embankment. 

I. L. B. 30 Calc. 481 

1884 — III — 

See Bengal Municipal Act. 

V. 

See Chota Nagpur Incumbered Estates 
(Amendment) Act. 


BENGAL ACTS — concld, 

1888—11. 

See Calcutta Municipal Consolidation 
Act. 

1889-11. 

See Bengal Private Fisheries Protec- 
tion Act. 

1890— VI. 

See Bengal Drainage Act. 

1892— I— (Village Chaukidars). 

See Confession — Confessions to Police; 
Officers . .2 0. W. NT. 637 

1895-1. 

See Public Demands Recovery Act,. 

1895. 

... VII. 

See Bhootan Duars Act (XVI of 1869).. 

1897— V. 

See Partition Act. 

IX. 

See Court of Wards Act, 

1898— III. 

See Bengal Tenancy Amendment Act- 

1899—1. 

See Bengal General Clauses Act. 

i III. 

See Calcutta Municipal Act. 

1902— II. 

See Bengal Drainage Amendment, Act.. 

— 1903-1, 

See Bengal Tenancy Validation Act. 

- V. 

See Chota Nagpore Landlord and 
Tenant Procedure Act. 

I. L. B. 30 Calc. 115- 

1907—1. 

See Bengal Tenancy Amendment Act. 
BEX GAL, AGBA AND ASSAM CIVIL 
COUBT3 ACT (XII OB 1887). 

See Bengal, N.-W. Provinces and Assam 
Civil Courts Act. 

See Marriage . 9 C.W.E 323 

See Valuation of Suit — Appeals. 

0 C. W. X. 346 

ss.8, 10, 11, 12 (3), 22 —District 

Judge— Additional Judge— Transfer of part-heard 
appeal to Additional Judge , legality of — Assign- 
ment of “ functions ” to such Judge— Civil Procedure 
Code ( Act XIV of 1882), s . 25. A District Judge 
has no jurisdiction under s. 8 of the Bengal, North- 
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'BENGAL, AGRA AND ASSAM CIVIL 
COTJRT S ACT (XII OE 1687)— contd. 

. ss. 8, 10 , 11, 12 (3), 22 — condd. 

Western Provinces and Assam Civil Courts Act, to 
•transfer a case partly heard before himself to an 
Additional Judge for disposal. Where, therefore, 
the District Judge admitted an appeal, heard the 
:arguments and reserved judgment on a certain date, 
but on the next day, upon the application of the 
appellant, deputed an amin and a pleader to make a 
■survey and identify some lands, to prepare a map 
and to take certain evidence and after the receipt of 
their report fixed a date for further hearing, but 
•ultimately transferred the appeal to the Additional 
Judge for disposal. Held, that the order of transfer 
was without jurisdiction. Kumarasami Meddiar v. 
Huhbaraya Reddiar, I. L.R. 23 Mad. 314 ; Sita Ram 
v. Nauni Dulaiya, 1 . L. R. 21 All. 230 ; Dumree 
Sahoo v. Jugdharee, 13 W. R. 398 ; Maulvi Abdool 
Hye v. Macrae, 23 W. R. 1 ; Kisliori Mohun Sett v. 
>Gul Mahomed Shaha , I. L. R. 15 Gale. 177 , referred 
to. A District Judge may under s. 8 assign to the 
Additional Judge the function of hearing any parti- 
cular class of cases, but it is extremely doubtful 
whether he can transfer to such J udge any particular 
case pending before himself. Bid ya Mo yee DEBYa 
Uhowdhurani v. Surja Kant Acharji (1905). 

I. L.R. 32 Calc. 875 
9 C. W. N. 705 

s. 10. 

See Subordinate Judge, Jurisdiction 
of . . I. L. R. 23 All. 455 

s. 11. 

See Transfer of Civil Case — General 
Cases . I. L. R. 25 AIL 183 

ss. 13, 17. 


See Execution of Decree — Transfer 
of Decree for Execution. 

5 C. W. N. 150 

' s. 17. 

See Transfer of Civil Case — General 
Cases . . I. L. R. 25 All. 183 

s.* 18 — Suits Valuation Act (VII of 

1887), ss. 2 , 11 — Restitution of conjugal rights — 
Jurisdiction of Munsif — Valuation of suit — Malic - 
medan marriage, requirements of. A suit for restitu- 
tion of conjugal rights is not triable by a Munsif 
-under s. 19, sub-s. (1), of Act XII of 1887, but is 
triable by a District Judge or a Subordinate Judge 
■under s. 18 of that Act. Matra Mondul v. Bari 
Mohun Mullich I. L. R. 17 Gale. 155 ; Golam 
v Rahman v. Fatima Bibi, I. L. R. 13 Gale. 239 ; 
Mowla Newaj v. Sajidunnessa Bibi , I. L. R. 18 
Gale. 378 ; and Shin v. Shiri, 5 Moo. P G. SI, 
referred to. Where a Court of first instance 
exercised jurisdiction with respect to a suit by 
reason of an arbitrary valuation and no objection to 
jurisdiction was taken in that Court : Held, that the 
•suit ought not to be dismissed by an Appellate Court 
on the ground of want of jurisdiction, regard being 
had to s. II of the Suits Valuation Act. Semble ; 


BENGAL, AGRA AND ASSAM CIVIL 
COURTS ACT (XII OE 1887)— coneld. 

— - s. 18 — coneld . 


When a Judge has no inherent jurisdiction over the 
subject-matter of a suit the parties cannot by their 
mutual consent convert it into a proper judicial 
process. Ledgard v. Bull, I. L. R. 9 All. 191 , 
L. R. 13 I. A. 134 ; Munkshi Naidor v. Subrama- 
niya Sastri, I. L. R. 11 Mad. 26, L. R. 14 I. A. 
160, and Raja Ear Narain Singh v. Chaudhurain 
Bhagwant Kuar, I. L. R. 13 All. 300, L. R. 18 
I. A. 55, referred to. The formal requirements of 
a valid Mahomedan marriage discussed. Badal 
Aurat v. Queen-Empress, I. L. R. 19 Gale . 
79, referred to. Aklemanessa Bibi v. Mahomed 
Hetun (1904) . . I. L. R. 31 Cale. 849 

s. e. 8 C. W. N. 705 


ss. 18, 19, 21. 


See Restitution of Conjugal Rights. 

I. L. R. 31 Calc. 849 

— s. 19. 

See Rent, suit for — By what Court 
triable . I. L. R. 30 Calc. 453 

— s. 21. 

See Jurisdiction of Civil Court in 

SUITS RESPECTING PARTITION. 

I. L. R. 25 All. 277 

See Valuation of Suit — Suits — Parti- 
tion . . I. L. R. 24 All. 381 

I. L. R. 31 Cale. 365 

Appeal — Forum of ap- 


peal — Bengal , A. -IF. P. and Assam Civil Courts 
Act ( XII of 1887), s. 21 — Suit for account . 
When the plaintiff fixes a certain sum 
as the amount of his claim only approximately 
or tentatively, and prays that the amount 
cf his claims may be ascertained in the course 
of the suit, the amount found by the Court to 
be due to him must be regarded as the value of the 
original suit for the purpose of determining the 
forum of appeal, under s. 21 of Act XII of 1887. 
Mohini Mohan Das v. Satis Chandra Ray, I. L. R. 
17 Cale. 704 ; Nilmony Singh v, Jagabandlm \ 
Roy , I. L. R. 23 Gale. 536 ; and Modhu Suddun 
Roy v. Prosanno Kumar Dult (unreported), referred 
tc. Rameswar Mdhton v Dilu Mahton , I. L. R. 
21 Calc. 550, and Nagendra Nath Mazumdar v. 
Russik Chandra Rai, 6 C. IF. A. 34.6, distinguish- 
ed. Gulab Khan v. Abdul Wahab Khan (1904) 
I. L. R. 31 Calc. 365 
s. e. 8 C. W. N. 233 


s. 21, sub-s. 2. 


See Appeal 


I. L. R. 31 Cal. 344 


See Hindu Law — Husband and Wife. 

I. L. R. 28 Calc. 751 

See Mahomedan Law — Inheritance. 

I. L. R. 23 All, 20 


s. 37. 
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BENGAL AND ASSAM LAWS act 

(VII OF 1905). 

ss. 2, 3, 0. 

See Jurisdiction. 

I. L. R. 34 Gale, 630 

— S. 0. 

See Jurisdiction. 

I. L. R. 34 Gale. 853 
BENGAL GESS ACT (X OF 1871). 

Evidence — Civil Cases — Miscel- 
laneous Documents — Road Cess 
Papers . . 22 W. R. 192 

See Fishery, bight op. 

I. L. R. 9 Gale. 183 

See Road Cess Act. 

1, Income tax — Suit for arrears 

•of rent — Set-off — Effect of Act on agreement made 
before passing of Act. In 1862, at the time the in- 
come tax was in force, A made a patni-settlement 
•of certain lands with B , B agreeing to pay any 
enhancement of the revenue that might be made by 
Government at any time or “ any impost in future 
to be levied by Government, the income tax to be 
paid by A according to his income, B having nothing 
to do with the same.” In 1876 A brought a suit 
against B for arrears of rent. B, under the contract, 
claimed to have set off, as a tax on income, a 
sum which he had paid under the Road Cess Act, 
which had been passed in 1871, after the Income 
Tax Act had been repealed. Held , that the tax 
imposed by the Road Cess Act passed by the Bengal 
Council could not be considered to be a tax on 
income ; the income tax having been a tax imposed 
by the Government of India on a person’s annual 
income, levied upon whatever actually came to his 
hands as income, and not upon the value of his 
property ; and that, therefore, B could not set off 
the amount as being income tax. Held, also that, 
although the Road Cess Act contains no saving 
clause in favour of contracts, it does not prohibit in 
future the making of contracts which shall interfere 
with the incidence of the road cess as directed by the 
Act, nor vacate contracts that may have been made" 
before the passing of the Act ; and in the absence of 
any provisions to that effect, an agreement entered 
into before the passing of the Act could not be 
affected by the subsequent passing of the Act. 
SURNOMOYEE DABEE V. PURRESH NABAIN Roy 

I. Xi. R. 4 Gale. 570 

2. — — Construction of kabuliat — 

Suit for rent — Bight of set-off. The defendants 
executed a kabuliat, dated 1st October 1870, which 
contained the following stipulation : “ If in future 
any chaukidari tax or any other new abwab or tax 
or fee or kar, or any additional fee or jumma, be 
fixed upon the mehal by Government, I will pay 
that separately.” In a suit by the zamindar for 
increase of rent, the defendants claimed to set off a 
sum representing the amount which the zamindar 
was bound to contribute under the Road Cess Act 
and Public Works Cess Act, and which amount they 


BENGAL CESS ACT (X OF 1871) — contd. 

had paid to the Collector. Held, that the amount in 
question came within the terms of the kabuliat, and 
that the defendants were not entitled to the set off 
claimed by them. Surnomoyee Dabee v. Purresh 
Narain Boy , /. L. B. 4 Calc. 576, followed. Shot- 
bhu Nath Mookhopadhya v . Hurko Sundabi 
Dabia Chowdbain . . .11 c. L. R 140 

1*. ' s * 3 — Liability of chalcran or 

service tenure for road cess — “ Tenure A chakran 
or service tenure comes within the definition of 
“ tenure ” in s. 3 of Bengal Act X of 1871, and 
is therefore liable for Road Cess and Public Works 
Cess under that Act. Joy Sunkur Roy v . Sidhi 
Moham .... 7C.Ii.R.373 

2 a — s. 3 and ss. 9, 10, 23, 25, and 

26 — Sale for arrears of road cess , effect of— Bight of 
purchaser — Interpretation clause , construction of. 
i I 11 a suit on a bond by which certain land ad mi ttedly 
| lakhiraj was mortgaged, the purchaser of a portion 
| of the mortgaged property at an auction sale for 
arrears of road cess due under Bengal Act X of 1871 
was added as a defendant, and the lower Courts, 
holding that the effect of such a sale was to pass the 
property to the defendants, free of incumbrances, 
made a decree excluding that portion from liability 
in respect of the mortgage-bond. Held , on the 
construction of Bengal Act X of 1871, that the sale 
had no such effect, and that the whole of the 
property was liable to be sold in satisfaction 
of the plaintiffs’ claim. Although the effect of an 
interpretation clause is to give the meaning assigned 
by it to the word interpreted in all places in the Act 
in which that word occurs, it is not the effect of an 
interpretation clause that the thing defined has an- 
nexed to it every incident which may seem to be 
attached to it by any other Act of the Legislature. 
It does not follow, therefore, that because lakhiraj 
property is defined in the Road Cess Act, 1871, to be 
a tenure, all the interests and consequences attached 
by other Acts to tenures generally, or to particular 
classes of tenures, become annexed to lakhiraj pro- 
perty . ~ ^U machurn Bag v . Ajadannissa Bibee 
„ 1 L Xi. R. 12 Gale. 430 

— — 7r ss. 5, 7, and Fart II, sch. A, 

part ii — Bhowli tenures — Suit for rent. 

S. 5 of the Road Cess Act requires the holders of 
any estate or tenure, of which the annual rent 
shall exceed one hundred rupees, to lodge returns of 
all lands comprised in an estate or tenure ; bhowli 
lands are therefore to be included in such returns. 
Where such a return has not been made, the holder 
of the estate or tenure is precluded from suing for 
or recovering any rent due therefor. Jugmohun 
Teavari v. Finch 

X. L. R. 9 Gale. 62 : 11 C. L. R. 100 
s. 25. 

See Damages — Suits bob Damages — 
Breach of Contract. 

X. Xi. R. 8 Calc. 290 

Bengal Act IX of 1880 (Road and 

other Cesses), ss. 34 and 35 —Preparation and 
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BENGAL CESS ACT (X OB 1871)— 


s. 25 — conoid. 


ss.^ 50-71— Cme.s — Rent-free lands — 
Notice. Plaintiffs sued to recover arrears of road 
and public works cesses on account of certain rent- 
free land* claiming double the amount under s. 58 


publication of valuation roll — Liability to pay cess. 
In the case of rent-paying lands the publication of 
the valuation rolls under a. 35 of the Cess Act 
(Bengal Act IX of 1880) is not a condition precedent 
to the attaching of liability to pay road cess in 
accordance with the valuation rolls. Aslianullah 
Khan v, Trilochan Bagchi, I. L. R. 13 Calc. 197, 
distinguished. Bhugwatj Kuweri Chowdhrani v. 
Chutterput Singh . I. L. K. 25 Calc. 725 

2 C. W. N. 407 


s. 41 — Landlord and tenant — Cess, 
liability of tenant to pay, although temire not assessed. 
When the Collector has determined the annual 
value in respect of certain land, and a portion 
of that land is subsequently granted as a tenure 
to an under-tenant and the Collector has not 
separately assessed the annual value of the land of 
the tenure so created, the under-tenant will never- 
theless be liable for any cesses in respect of that land. 
In such a case it is competent to the Court to 
ascertain the annual value of the land comprised in 
the defendants’ tenure. Harimohan Dalal v. 
Ashutosh Dhur . . 4 C. W. N. 776 


See Sale eor Arrears of Revenue — 
Setting aside Sale — Other 
Grounds . I. L. B. 21 Calc. 70 
L. B. 20 I. A. 165 


s. 47. 


See Appeal— -Acts — Bengal Tenancy 
Act, s. 153. I. L. B. 20 Calc. 254 


See Special Appeal— Orders subject or 
not to Appeal. I. L. B. 16 Calc. 638 


— — „ — _ Sale in execution of decree 

for arrears of Cess — Procedure — Purchasers , rights 
of. Although the procedure for the realization of 
cesses may he the same as the procedure laid down 
for the realization of rent due upon the tenure, yet 
it does not necessarily follow that the effect of a 
sale for cesses should be the same as that of a sale for 
arrears of rent for which the tenure itself is liable 
to be sold. Umachurn Bag v. Ajadannissa Bihee, 
1. L. R. 12 Calc. 430, followed. Notwithstanding, 
therefore, that s, 47 of the Cess Act, 1880, provides 
that “ every holder of an estate or tenure to whom 
any sum may be payable under the provisions of 
dr Act may recover the same with interest at the 
,te of twelve and a half per centum per annum in 
the same manner and under the same penalties 
as if the same were arrears of rent due to him, ” 
the effect of a sale by the Collector in execution 
of a decree for cesses against some of the owners 
of a tenure is ‘not to convey to the purchaser the 
whole tenure, but only the rght, title, and interest 
of the particular persons against whom the decree 
had been obtained. Mahanund Cjjuckerbutty v. 
Rani Madhub Chatter je:e I. L. B, 24 Calc. 27 


BENGAL CES8 ACT (X OB \%ll)-condd.. 


ss, 50-71 — concld. 


of the Cess Act (Bengal Act IX of 1880). It we s> 
found that no notice of the valuation had been 
published as required by s. 52 of the Act, and it 
was held by the lower Court that the plaintiffs 
were therefore not entitled to recover double the 
amount under s. 58. It was then contended that 
he was, at any rate, entitled to recover the amount 
of the cesses with interest under s. 62. Held,, 
that the latter section did not give the holder of 
the estate or tenure a right to recover the cesses 
payable under s. 56 before publication of notice, 
and that the plaintiff was therefore not entitled to 
a decree, and that his suit must be dismissed. 
Has Bei-iaei Mukerjee v. Pitambori Ohgw- 
dhrani . . . I. L. B. 15 Calc. 237 

ss. 52, 53 — Evidence Act , s. 114 — 

Presumption. Where under an Act certain things 
are required, to be done before any liability attaches 
to any person in respect of any right or obligation, 
it is for the person who alleges that that liability has. 
been incurred to prove that the things prescribed 
in the Act have been actually done. Held, that the 
notice provided by s, 52 of the Road Cess Act did not 
come within the presumption of s. 114, cl. (e), of the 
Evidence Act, and must be proved. Ashanullah 
Khan Bahadur v. Tkilocrun Bag ghee 

I. L. B. 13 Calc. 197" 

s. 56. 


See Cess] 

— s. 95. 


I. L. B. 10 Calc. 743 
I. L. B. 19 Calc. 783 


See Evidence— Civil Cases— Miscella- 
neous Documents— Road Cess 

Papers . . 3 C. W. N. 343 


BENGAL CE8S ACT (BEN. ACT IX OB 
1880). 


See Road Cess Act. 


See Sale for Arrears of Revenue — 
Deposit to stay Sale. 

I. L. B. 30 Gale. 794 
— Income-tax— df ela, profits of— Liabil- 

ity to pay road-cess tax — Board of Revenue, authority 
of, to frame rules under Ben, Act IX of 1S80, s. 106. 
The profits of a mela cannot be regarded as income 
derived from agriculture, and are not exempt 
from income-tax under s. 5 of the Income Tax Act 
(II of 1886). Land, the profits of which are subject 
to income-tax, should not be assessed with road-cess . 
tax, except when such land is also used for agri- 
cultural purposes. S. III. B. rule 33 (p. 74, Cess 
Manual, 1.900) is not such a rule as the Board of 
Revenue is authorized to make under the provisions 
of s. 106 of the Cess Act (Bengal Act IX of 1880). 
Umed Rasul Shaha Fakir v. Anath Bandhu 
Chowdhuri (1901) 

I. L. B. 28 Calc. 637 : s. c. 6 C. ¥, N, 128 

— s. 4. — Cultivating raiyat — Tenure 

holder. A tenant holding land and paying 
as rent therefor a sum of money exceeding one 
hundred rupees per annum is, for the purposes of 
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BENGAL CESS ACT (BEN. ACT IX OF 
1880) — concld. 

— - s. 4 — concld . 

assessment under the Cess Act, a tenure-holder, 
and not a cultivating raiyat. Oaspersz v. 
Kumar Singh (1900) . . 5 C.W.I. 535 

ss, 4, 20 (a) and (b). 

See Landlord and Tenant. 

11 C. W. N. 211 

— s. 5. 

See s. 99. 

__ ss. 8, 72. 

See Mines . I. L. R. 34 Calc. 257 

ss. 34, 35, 38, 41 . — Publication of 

valuation roll— Liability to pay cess for rent- paying 
land. Liability to pay road-cess, so far as rent-paying 
lands are concerned, does not depend upon the 
publication of the valuation roll under s. 34 of the 
Cess Act. Bhugwati Kuweri Chowdhrani v. Clmtter 
Singh , I. L. R. 25 Calc. 725 , followed. Ashamdlah 
Khan Bahadur v. Trilochan Bag chi, I. L. JR. 15 Calc., 
197 , distinguished. Ricketts v. Rameswar Malta 
< 1900) . . . I. L. R. 28 Calc, 109 

s. 95. 

See Bengal Tenancy Act, s. 7. 

See Evidence — Civil Cases — Miscella- 
neous Documents— Road -cess Papers. 

I. Is. R. 30 Calc. 1033 

— . s. 99. — Arrears of cess — Cess whether 

a charge on an estate. The amount of cesses 
payable to a Collector under the Cess Act 
{Ben. Act IX of 1880) is not a charge on the estate 
in respect of which they are due. SheTcaat Bosain v. 
Sasi Kar , I. L. R. 19 Calc., 783, referred to. Chatra- 
put Singh v. Girindra Chunder Roy , I. L. R. 6 Calc. 
389, discussed. Ahsanulla v. M an jura Banoo 
( 1903) . . . I. L. R. 30 Calc. 778 

8 C. W. N. 357 

i s. 100. — A rule made under s. 106 

held to be ultra vires. 

See Bengal Cess Act (Ben. Act IX op 
1880) . I. L. R 28 Calc. 037 

BENGAL CHAMBER OF COMMERCE 
—arbitration by — 

See Arbitration I. L. R. 38 Calc. 388 

BENGAL CHAMBER OF COMMERCE 
RULES. 

See Arbitration Act. 

I. L. R. 33 Calc. 1237 


BENGAL CIVIL COURTS ACT (VI OF 
1871). 

See Subordinate Judge, jurisdiction 

OF. 

— — Power of High Court to hear 

appeals. Per Jackson, J. —The power of the 
High Court to hear appeals from the Civil Courts 
in the interior is regulated by Act VI of 1871. 
Runjit Singh v. Meharbans Koer 

I. L. R. 3 Calc. 682 : 2 C. L. R. 391 

s. 11— Court of Subordinate 

Judge and District Judge. The Court of a Sub- 
ordinate J udge is inferior to the Court of a District 
Judge within the meaning of s. 13 of the Bengal Civil 
Courts Act. Prosad Doss Mullick v. Russick 
Lall Mullick. Prosad Doss Mullick v. Kedar 
Nath Mullick . . I. L. R. 7 Calc. 157 

8 C. L. R. 329 

s. 15. 

See Cm Procedure Code, 1882, s. 2. 

1 8 C. L. R. 508 

See Insolvency — Insolvent Debtors 
under Civil Procedure Code. 

3 C. L. R. 508 

s. 17. 

See Holiday . I. L. R. 9 All. 368 
s. 19. 

See Transfer of Civil Case — General 
Cases . . . 25 "W*. R*. 21 

s. 20. 

See Munsif, jurisdiction of. 

I. L. R. 15 Calc. 104 

— ss. 20, 22. 

See Valuation of Suit — Suits. 

I. L. R. 4 AH. 320 
I. L. R. 13 Calc. 255 
I. L. R. 8 All. 438 
I. L. R. 12 All. 506 

s. 22. 

See Valuation of Suit — Appeals. 

s. 24. 

See Mahomedan Law — Debts. 

I. L.R. 11 Calc. 421 

See Mahomedan Law — Gift— Law ap- 
plicable to. 

6I.W.2; Agra, F, B., Ed. 1874, 286 

See Mahomedan Law — Gift — Validity 

6 N. W. 338 
I. L. R. 9 All. 213 

See Mahomedan Law — Pre-emption — 
Right of Pre-emption — Generally. 

I. L. R. 7 All. 775 

See Mahomedan Law— Presumption of 

Death . . I. L. R. 7 All. 207 

See Religion, offences relating to. 

I. L. R. 7 All. 461 

2e 
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BENGAL CIVIL COURTS ACT (VI OF j BENGAL CIVIL COURTS ACT (VI OF 


1871} — contd. 


1871) — concld . 


S, 24 — concld. 


See Right of Suit— -Charities, 

I, L. R. 5 All, 497 


See Transfer of Property Act. s. 30. 

I.L.R. 7 All. 510 


1. — Hindu Law— Mahomedan 

J A ^w—Co7wert — tc Justice, equity, and good con- 
science” To entitle a person to have the Hindu 
or Mahomedan law applied to him under the first 
paragraph of s. 24 of Act VI of 1871, he must be an 
orthodox believer in the Hindu or Mahomedan reli- 
gion. The mere circumstance that he calls himself, 
or is called, by others, a Hindu or Mahomedan, 
as the case may be, is not enough.. His only 
claim to have a special hind of law applied to him 
is that he follows and observes a particular religion 
that of itself creates his law for him. If he fails to 
est&blish his religion, his privilege to the application 
of its law fails also, and he must be relegated to that 
class of persons whose cases have to be dealt with 
under the latter paragraph of s. 24 of Act VI of 1871 
according to justice, equity, and good conscience. 
B, alleging that his family was a joint undivided 
Hindu family, sued JR, his father, for a declaration 
that certain property was joint ancestral property, 
and for partition of his share according to the 
Hindu law of inheritance of such property, viz., one 
moiety, JR set up as a defence to the suit that the 
members of the family were Mahomedans, and were 
therefore not governed by the Hindu law. The 
evidence in the suit established that the members of 
the family were neither orthodox Hindus nor 
Mahomedans. It also established that the Hindu 
law of inheritance had always been followed in the 
family. Held, following the principle enunciated 
above, that the family not being Hindus nor 
Mahomedans, the rule of decision applicable to the 
suit was neither Hindu nor Mahomedan law, but 
justice, equity, and good conscience ; that the 
Hindu law of inheritance having always been 
followed in, the family, it was justice, equity, and 
good conscience to apply that law to the suit ; and j 
that therefore B was entitled to demand partition of | 
half of the family estate. Abraham v. Abraham, 9 
Moo , I. A. 199, referred to. Raj Bahadur v. 
Bishen Dayal . . I. L. R. 4 All. 343 


% Mahomedan Law — Pre-emp- 

tion, Under s. 24 of Act VI of 1871, Maho- 
medan law is not strictly applicable in suits for pre- 
emption between Mahomedans not based on local 
custom or contract, but it is equitable in such suits 
to apply that law. The application of Mahomedan 
law in a suit for pre-emption between a Mahomedan 
claimant of pre-emption and a Mahomedan vendee, 
on the basis of that law, is not precluded by the 
circumstances of the vendor not being a Mabome- 
dan. Chundo v. Alimooddeen . 6I.W, 28 
Agra E. B., Ed, 1874, 305 


See Moti Chand v. Mahomed Hoosein Khan 

7 N. W. 147 


s. 29. 


See Right of Appeal 16 W. R. 227 


BENGAL DRAINAGE ACT (BEN. ACT 
VI OE 1880). 


ss. 3, 44 (2), 55, 56 — Collector r 

powers of, when exerciseable by Deputy Collector 
— Award — Finality. An order under sub-s. 2 of 
s. 44 of the Drainage Act passed by a Deputy Col- 
lector, who is not empowered either under s. 55 or 
s. 56 of the Act, is not final and binding on the 
parties. A letter of the Collector to the Commis- 
sioner to the effect that he proposes to put the 
Deputy Collector in charge of the drainage office 
and the reply of the Commissioner that lie agrees,, 
were held not to contain an order under s. 56 such 
as would have the effect of giving the Deputy 
Collector the powers of a Collector. Gadhadhar 
Bhatta v. Basunta Kumar Roy (1904). 

8 C. W. N. 668> 


ss, 42, 44 — Limitation — Time from 

which period begins to run — Bengal Tenancy 
Act ( VIII of 1885), s. 3, cl 5, Sch. III. The 
period of limitation for a landlord to recover a sum. 
of money payable by a tenant under s. 42 (b) of the 
Bengal Drainage Act (VI of 1880) begins to run from, 
the date on which the landlord engages to pay the- 
costs with which he is charged and not from the 
date on which the Collector assesses the amount 
payable by the tenant under s. 44. The penodfof 
limitation for such a suit is three years, and such 
a sum is recoverable as rent and the word rent”' 
in Sch. Ill of the Bengal Tenancy Act includes 
“ money recoverable under any enactment for the 
time being in force, as if it was rent.” Mon Mohini 
Dasi v. Priya Nath Besali (1904) 

8 O. W. N. 640’ 


Landlord and Tenant — 

Drainage charges, recovery of, by landlord — 
Limitation — Bengal Tenancy Act ( VIII of 1885), 
Sch. Ill, cl. ( 2 ), s. 3, cl. (5) — u Bent ” — Waiver of 
statute by contract — Validity-— Limitation, running 
of, from dale other than that on which amount 
payable . A suit to recover drainage charges pay- 
able by a tenant to his landlord under s. 42, cl. (b) 
and s. 44| sub-s. (1) of the Bengal Drainage Act is 
governed by cl. ( 2 ) of Sch. Ill of the Bengal’ 
Tenancy Act and must be brought within 
3 years from the last day of the Bengali 
year in which the sum claimed fell due. 
Drainage charges payable by the tenant to]* the 
landlord as above are included within the defi- 
nition of “ rent ” in s. 3, sub-s. (5) of the Bengal 
Tenancy Act. Monmohini v. Preo Nath, 8 C. IF. 
N. 640, explained and followed. Although a 
sum of money may be payable on a specified date,, 
the limitation for the recovery thereof need not 
necessarily run from that date. It is lawful for 
parties to substitute for their statutory obligation?: 
under the Drainage Act a contractual obligation*. 
Held, in the present case, that the contract merely 
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BENGAL DRAINAGE ACT (BEN. ACT 
VI OE 1880) — condd , 


ss.- 42, 44 — condd . 

amounted to a covenant by the tenant to pay 
drainage charges in accordance with the statute 
and did not modify or supersede its provisions. 
Jyoti Kumar v. Bandas , I. L. R. 32 Calc. 1019 
approved. Mackenzie v. Hap , I. L. B . 19 Calc . 2, 
referred to. Naffer Chundra Majie v. Jyoti 
Kumar Mukerjee (1906) . 11 C. W. N. 57 

BENGAL DRAINAGE ACT (BEN. ACT 
VI OE 1880 AS AMENDED BY II OE 
1902). 

ss, 42, 44B (b) — Drainage , recovery of 

cost of — C ontract — Illegality — Contract Act (IX 
of 1872), s. 23. There is nothing in the Drainage 
Acts to render invalid a contract between a land- 
lord and tenant, by which the latter agrees to pay 
the former drainage cost in respect of land on which 
rent has for the first time been imposed in conse- 
quence of any scheme of works carried out under 
the Acts benefiting it. S. 44B of the Act (as 
amended by Bengal Act II of 1902) does not apply 
where the plaintiff seeks to recover under a con- 
tract. Jyoti Kumar Mukerjee v. Hari Das 
Maitri (1905) . . I. L. R. 32 Calc. 1019 

BENGAL EMBANKMENT ACT (BEN 
ACT II OE 1882). 

ss. 3, 77— 

See Embankment . 5 C. W. N. 108 

ss. 6, 76 (b), 80— 

See Embankment . 7 C. W. N. 286 

I. L. R. 11 Calc. 570 

ss. 76(a), 79— 

See Embankment. 

I. L. R. 30 Calc. 481 

BENGAL ESTATES PARTITION ACT 
(BEN. ACT V OE 1897). 

— ss. 29, 95, 

See Mahomed an Law. — Pre-emption. 

I. L. R. 35 Calc. 575 

BENGAL EXCISE ACT (XXI OE 1856). 
Nee Abetment . 7 W. R. Cr. 53 

1. Excise Act, X of 1871, Effect 

of. Act XXI of 1856 was not repealed, so far as it 
related to the Lower Provinces of Bengal, by Act X 
of 1871. Queen v. Khetter Nath Shaha 

22 W. R. Cr. 31 

2. — - Abkari Laws — Realization of 

fine-— Criminal Procedure Code (Act XXV of 
1$61)> 61 Act VIII of 1869. The provisions of 

s. 61 of the Criminal Procedure Code, 1861, did 
not apply to fines imposed under Act XXI of 1856 ; 
such fines cannot be levied by distress and sale of the 
offender’s property. Queen v. Jungli Beldar 

8 B. L. R. Ap. 47 
Government v. Jungli Beldar. 

17 W. R, Cr. 7 
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BENGAL EXCISE ACT (XXI OE 1850) 

— condd . 

3. — — s. 22. A Magistrate may impose 

a fine exceeding Rl, 000 under Act XXI of 1856, 
s. 22 of the Criminal Procedure Code, 1861, not- 
withstanding. Queen v. Suroop Chunder Dutt 

7 W. R. Cr. 29 

4. ss. 38 and 50 — Illegal sale of 

opium — Revocation of license. According to s. 38, 
Act XXI of 1856, no conviction can be had under 
s. 50 against a person whose license has not been 
recalled. Queen v. Bam Dass 

16 W. R. Cr. 69 

5. s. 43 — Liability to penalty — 

Licensees' servants. Under s. 43, Act XXI of 
1856, only persons holding licenses, and not their 
servants, are subject to the penalties specified in 
the section. Queen v. Ramkishen 

8 W. R. Cr. 4 

0. — — Sale of liquor by 

agent. Where a person sells liquor in contra- 
vention of and under colour of a license which 
stands not in his own name, but in that of the 
person for whom he is the recognized agent, he 
cannot be allowed to evade the provisions of s. 43 
of Act XXI of 1856 by setting up that it is not a 
license to himself. In the matter of the petition of 
Ishen Chunder Shaha 19 W. R. Cr. 34 

7. — ss. 43, 44 — Sale by servant — 

Liability of owner of shop. Where a sale of an excess 
quantity of ganja took place, and the man effecting 
the sale pleaded that he was only a servant, while 
the owner contended that he did not conduct the 
shop, and gave no authority to his servant to sell 
ganja in excess of his license i—Held, that the owner 
of the shop was responsible for the offence commit- 
ted and liable to the fine which had been imposed 
on him. Queen v. Sristidhur Shaha 

25 W. R. 42 

8. ss. 48 and 90 — Distillation of 

spirits. To warrant a conviction under Act XXI of 
1*856, s. 48, the accused must have manufactured 
some country spirit made by the native process of 
distillation as described in s. 90 of the Act, or they 
must have sold spirituous or fermented liquors or 
intoxicating drugs. Queen v. Koylas Boona 

22 W, R. Cr. 8 

s. 49. 

See Summary Trial. 

I. L. R. 3 Calc. 366 : 1 C. L. R. 442 
s. 53. 

See Opium . . 20 W. R. Cr* 54 

BENGAL EXCISE ACT (III OE 1873). 

See Mandamus . 11 B. L. R. 250 
BENGAL EXCISE ACT (VII OE 1878). 

See Cantonment Magistrate. 

I. L. R. 15 Calc. 452 

See Opium . . 13 C. L. R. 330 

See Statutes, construction of. 

I. L. R. 8 Calc, 214 
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BENGAL EXCISE ACT (YXI OF 1878)-. 

contd . 

7 ' 1. — — - — Sale of liquor — 

License — Agreement in contravention of Excise 
Act The object of the Excise Act is to 
prohibit persons from selling or carrying on the 
business of selling exciseable articles without a 
license. The prohibition by the Act of sale of 
liquor without a license is based upon the principle 
of public policy and on moral grounds and the 
purpose of the Act is not confined to the 
protection of the Revenue. Boistub Churn Nairn 
v. Wooma Churn Sen , I. L. R. 16 Calc. 436, referred 
to. The principle deduced from the licensing Act 
of 1856 clearly underlies the later Act that an 
agreement, which contravenes the policy of the 
Act or which has for its object the carrying on of a 
business in contravention of the Excise law, is 
illegal. Jadoo Nath Shaha v. Novin Chundra 
Shaha, 21 W. R. 289 , referred to. Behari Lal 
Shaha v. Jogodish Chundra Shaha (1904) 

I. L. It. 31 Calc. 789 
s. e. 8 C. W. N. 635 

2. — Revenue, protection of —Con- 

tract Act (IX of 1872), s . 23 — Public 'policy. The 
Bengal Excise Act of 1878 is not an Act framed 
solely for the protection of the revenue, but is one 
embracing other important objects of public 
policy as well. An agreement therefore for the 
sale of fermented liquors, entered into by a person 
who has not obtained a license under that Act, is 
void, and cannot be recovered on. Boistub 
Churn Naun v. Wooma Churn Sen 

I. L. R. 16 Calc. 436 

s. 4 and ss. 40 and 75 —Bengal 

Excise Act Amendment Act ( Bengal Act IV of 
1881), s. 3 — Bight of search — Gurjat ganja — 
Exciseable article— -Foreign exciseable article— 
Resistance to wrongful search by police — Penal 
Code, ss. 141 and 353. In a case where an Excise 
Sub-Inspector attempted to search a house for gur- 
jat ganja, a “ foreign exciseable article ” under the 
Excise Act (Bengal Act VII of 1878), and resistance 
was offered — Held, that, gurjat ganja being a 
** foreign exciseable article 55 under s. 4 of the Act 
as amended by Bengal Act IV of 1881, the Excise 
Officer had no legal authority to enter and search 
the house under s. 40 of the Act ; he had authority 
only to enter and search for any “ exciseable article 
as defined in s. 4 of the Act ; and that no offence ■* 
either under s. 141 cr s. 353 of the Penal Code 
was committed. Held , also, that s. 75 of the Act 
does not apply to a “ foreign exciseable article.” 
Uagaenath Mandhata v. Queen-Empress 

I. L. R. 24 Gale. 324 
1 C. W. N. 233 

— — 77 — ss - 9 j/ 58, 74— Introduction into 
Calcutta of spirituous liquor manufactured 
elsewhere — Limits fixed by Collector — Addi- 
tional punishment — Alternative sentence of impri- 
sonment. The provisions of s. 74 of the Bengal 
Excise^ Act as to additional punishment, where 
there has been a “previous conviction for a like 
ofrence, contemplate merely the case of the offen- 


BENGAL EXCISE ACT (YII OF 1878)— 

contd. 

— ss. 9, 58, 74— concld. 

dter having been already convicted of an offence 
punishable with a fine of R200 or upwards, and 
being again convicted of another offence punish- 
able with the same punishment : it is not necessary 
that he should have been previously convicted of 
the same offence. The accused were sentenced 
by the Presidency Magistrate, under ss. 58 and 74 
of the Bengal Excise Act, to a fine of R2C0 each, 
in default to three months’ imprisonment, and in 
addition to six months’ imprisonment, which was 
the maximum term that could be awarded under 
s. 74. Held, that the sentence of imprisonment 
was not in excess of the powers given to the Magis- 
trate by s. 12 of the Presidency Magistrates Act, 
the imposition of the additional sentence of im- 
prisonment not affecting the Magistrate’s powers 
as regarded the original sentence under s. 58. No 
limits with regard to any distilleries in Calcutta 
having been fixed under s. 9 of the Act within which 
spirituous liquor manufactured otherwise than in 
that particular distillery shall be introduced or 
sold without a special pass, and the fixing of such 
limits being necessary to a conviction of an offence 
under s. 58, the convictions in this case were set 
aside. Ram Chunder Shaw v. Empress 

I. L. R. 6 Gale. 575 
8 C. L. R. 250 


ss. 15, 17, and 01 — Specified quan- 
tity of spirits — Maximum amount. Where under 
b. 15, Bengal Act VII of 1878, the Chief Com- 
missioner of Assam, exercising the powers of the 
Board of Revenue, fixed, by a circular older, the 
limit at six quart bottles of country spirit as al- 
lowable for retail sales, and an accused was charged 
under s. 17 with possessing more than that quan- 
tity, but the amount he had was less than the 
amount stated in s. 15 :—Held, that he was not 
guilty of any offence under s. 61, and that no lessor 
quantity than that specifically mentioned in s. 15 
of country spirits which might have been declared 
to be the maximum quantity by any such order 
made under the provisions of s. 15 could be deemed 
to be the quantity specified in s. 15 within the 
meaning of s. 61. Empress v. Kola Laiang 

I. L. R. 8 Calc. 214 
10 C. L. R. 155 

ss. 15 and 60 — Sale by wholesale. 

A sale of more than twelve quart bottles or two 
gallons of spirituous or fermented liquors of the 
same kind made at one transaction is a sale by 
wholesale. Quaere : Whether a sale of twelve 
quart bottles of one kind of liquor, and three quart 
bottles of another kind, at the same time, comes 
within the prohibition in the explanation clause of 
s. 15. Empress v . Nuddiar Chand Shaw 


I. L. R. 6 Calc. 832 
10 C. L. R. 389 


_ s. 14. 

See Cantonments Act, 1880. 

I. L. R. 15 Calc, 452 
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BENGAL EXCISE ACT (VII OP 1878)- 

conld . 

ss. 39, 40. 

See Arrest — Criminal Arrest. 

4 C. ¥. N. 245 

— ss. 41, 42, and 59 — Sale of liquor 

by servant — Breach of ccnddicn of license — Li- 
cense, production of. The conviction of servants of 
a licensed vendor of spirits for a breach of the license 
is not necessarily illegal. In re Ishur Chunder 
Shaha, 19 W. R. Or. 34, followed. Empress v. 
Nuddiar Chand Shaw , I. L. B. 6 Calc. 832: 
8 0. L. B. 152, dissented from. Two servants 
of a licensed vendor of spirits were charged with 
having committed two breaches of the conditions 
of the license, and the maximum fine for each breach 
was inflicted. Held, that the Magistrate was com- 
petent to punish each of the servants separately 
in this manner. The excise officer, to whom a 
licensed vendor of spirits is bound to produce his 
license, must be an excise officer of the higher 
grades, not any police officer who may be exercis- 
ing the powers of an excise officer. In the matter of 
the petition of Baney Madhub Shaw. Empress 
v. Baney Madhub Shaw 

I. L. B. 8 Cal. 207 : 10 C. L. B. 889 

1 . — — - s. 53 — Sale by licensed vendor 

contrary to terms of his license . S. 53 of the Ben- 
gal Excise Act does not apply to sales by a licensed 
vendor contrary to the terms of his license. That 
section provides for a breach of the condition of a 
license not covered by the second clause of s. 59 of 
the Act. Empress v. Nobocoomar Ial 

I. Xi. B. 6 Gale. 021 

2 . — — — Sale by servant of 

licensed vendor in presence of master — Liability of 
servant The accused, who was the servant of a 
licensed retail vendor of spirituous and fermented 
liquors under Bengal Act VII of 1878, was convict- 
ed of an offence under s. 53 cf that Act for selling 
exciseable liquor without a license. The sale 
charged against him was of a quantity of pucha- 
wai in excess cf that allowed to be sold under the 
license of his master. The sale was made in the 
presence of the master, the licensee, the accused 
merely handing the liquor to the purchaser at his 
master’s request. Held, that the conviction was 
bad, as the facts did not establish a sale by the 
accused, the mere mechanical act of handing the 
liquor to the purchaser not constituting a sale by 
the accused. Queen- Empress v. Harridas San 

I. L. B. 17 Gale. 560 

3. — Spirituous liquor — 

Medicinal preparation containing alcohol. The 
term “ spirituous liquor ” in s. 53 of the Excise 
Act (Bengal Act VII of 1878) is not intended to 
include a medicinal preparation merely because it 
is a liquid substance containing alcohol in its com- 
position. The case would be different if alcohol 
were manufactured separately for the purpose 
of being used in the preparation of a medicine. 
Gonesh Chunder Sikdar v. Queen-Empress. 

I. L. B. 24 Gale. 157 


BENGAL EXCISE ACT (VII OE 1878)— 

contd. 

— s. 53 — concld . 

Empress v. Gonesh Chandra Sikdar 

1 C. W. N. 1 

4. — Ganja — sale of, 

without license, by servant, in presence of master — 
Receipt of money by servant — Servant, liability of — 
Penal Code ( Act XLV of 1860), ss. 34, 40 and 114. 
W here both master and servant were present at the 
sale of ganja in contravention of the terms of his 
license, and the servant received the money paid 
for the ganja : Held , that, having regard to the 
provisions of s. 34 of the Penal Code, the servant 
was guilty of the offence of selling ganja without a 
license, and that, under the circumstances of the 
case, s. 114 of the Penal Code had no application. 
Queen-Empress v. Harridas San , I. L. B. 17 Calc . 
566, distinguished. Keshwar Lal Shaha v. Girish 
Chunder Dutt (1902) I. L. B. 29 Gale. 496 

s, 59 — Excise — Commission by ser- 
vant of licensed manufacturer or vendor of act in 
breach of conditions of license — Liability of servant 
Held, that the servant of a manufacturer or vendor 
under Bengal Act VII of 1878 is not liable under s. 
59 of the Act to the penalty provided by that sec- 
tion for the commission of an act in breach of any 
cf the conditions of the license of such manufacturer 
or vendor not otherwise provided for in the Act. 
The Empress v. Nuddiar Chand Shaw, 1 . L. B. 
6 Calc. S32, and In the matter of Nomullu Akond , 
11 (A L. B. 416, approved. Ishur Chunder Shaha, 
19 W. B. Cr. 34, distinguished. Empress v. Baney 
Madhub Shaw, I. L. B. 8 Calc. 207, overruled. In 
the matter of Kalu Mal Khetri (1902) 

I. L. B. 29 Gale. 606 : s.e, 6 C. W. N. 674 

~~ Liability of servant The licensed 

vendor, and not his servant, is liable under 
s. 59 of the Excise Act, Bengal Act VII of 1878, for 
contravention of the Act. In the matter . of 
Nomulu Akond . . , 11 C. L. B. 410 

s. 60 — Liability of servant The 

licensed retail vendor himself is the only person 
liable to conviction under s. 60. Empress v . 
Nuddiar Chand Shaw. 

I, L. B. 6 Gale. 832 :8 C, L, B. 152 


• Sale by servant of 

licensed vendor —Cooly employed by servant The 
servant of a licensed vendor sold eight quart bottles 
of country spirit, and employed a cooly to carry 
them as he directed. The servant was convicted 
under s. 60, Bengal Act VII of 1878 ; and the cooly 
was convicted under s. 61 of the same Act. It was 
suggested that the servant should have been con- 
victed under s. 53, and that the cooly had commit- 
ted no offence. Held, that the conviction of the 
cooly was illegal, and must be set aside. Held, 
also, that the servant was properly convicted, and 


See contra, Empress v. Baney Madhub 
Siiaw. 

I. L. B. 6 Gale, 207: 10 C. L. B. 389 
ss. 60, 61— 
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BENGAL EXCISE ACT (VII OF 1878)- 
concld. 

~~ — — ss. 00, 81 — concld. 


whether under s. 60 or s. 53 was immaterial. In 
re Ishur Chunder Shaha, 19 W. B. Cr . 34, and 
Empress v. Baney Madhub Shaha, I. L. B. 8 Gale. 
207: 10 C. L. B. 389, followed. Empress v. 
XSHAN CHUNDER De 

I. L. R. 9 Calc. 847 : 12 C. L. R. 451 
ss. 60, 74 — “ Like offence ” — Punish- 


ment on second or subsequent conviction under 
Bengal Excise Act— -Selling retail with wholesale 
license . The offence of selling wine retail by 
a person who has only a wholesale license . is 
an offence c£ a like nature to that of selling wine 
without a license at all, within the meaning of the 
term “ like offence,” as used in s. 74 of the Bengal 
Excise Act. Bam Churn Shaw v. Empress, I. L. Ii. 
9 Gale . 375, followed. Schein v. Queen- Empress 
I. L. R. 10 Calc. 799 

s. 01. 

See Criminal Procedure Code, s. 403. 

I. L. R. 23 Calc. 174 

— — - - Imported liquor — Pos- 
session — Pass — Consignee — Agent. Certain liquors 
arrived in Calcutta per S.S. Navarino, consigned 
to M & Co. at Agra, who requested A to pay on 
their behalf the duty and landing charges and 
forward the goods to Agra. While on the way from 
the steamer to the railway station, the goods were 
seized as being in the possession of A. without a 
pass, within the meaning of s. 61 of Bengal Act VII 
of 1878, and A was convicted and sentenced to a 
fine under the provisions of that Act. Held , that 
the conviction was bad. In the matter of the 
petition of Kyte. Empress v. Kyte. 

I. L. R, 9 Calc. 223 : 11 C. L. R. 427 

BENGAL EXCISE AMENDMENT ACT 
(IV OF 1881), 

s. 3. 

Bee Bengal Excise Act, 1878, s. 4. 

I. L. R. 24 Calc. 324 

BENGAL GENERAL CLAUSES ACT 
(BEN, ACT I OF 1899). 

See Civil Procedure Code (Act XIV of 
1882) . . 12 C. W. N. 434 

Bee General Clauses Act (Bengal Act 
I of 1899). 

— s. 8, cl. (c) — Application to set aside 

rent sale — Bengal Tenancy {Amendment) Act [Ben- 
gal Ad, I of 1897), s. 54- — Bight accrued previous to, 
bui, application after, repeal. A raiyati holding 
having been sold on the 7th May 1907 in execution 
of a rent-decree, an under-raiyat applied to have 
the sale set aside under s. 310A of the Civil Proce- 
dure Code on the 23rd May following. Held, that 
the application could not he entertained, the Ben- 
gal Tenancy (Amendment) Act I of 1907 having 
come into operation on the 22nd May 1907. S. 54 
of the amending Act by enacting that s. 310A of 
the Civil Procedure Code shall not apply to a ten- 


BENGAL GENERAL CLAUSES ACT 
(BEN. ACT I OF 1889)— concld. 

s. 8, cl. (e) — concld. 

ure or holding attached in execution of a decree for 
arrears due thereon, does not repeal any portion of 
the Bengal Tenancy Act within the meaning of 
sub-s. (c) of s. 8 of the Bengal General Clauses Act. 
Asiruddi Mondol v. Mukhodamoyee Dassi (1908) 
I. L. R. 35 Gale. 543 
s. e. 12 C. W. N. 434 

BENGAL IRRIGATION ACT (BEN. 
ACT III OF 1876). 

ss. 1 and 0- Ben. Act III of 1876, 

ss. 1, 6, 7, 8— -Commencement of — Notification— Col- 
lector — Notice. An order made by the Lieutenant- 
Governor of Bengal under s. 1 of the Bengal 
Irrigation Act, 1876, was published in the Calcutta 
Gazette on the 28th December, 1881, extend- 
ing that Act to the district of Burdwan, and 
providing that it should commence to take 
effect in that district on the 1st January, 1882. 
By a notification in the Calcutta Gazette of the 
same date, purporting to be published under s. 6 
of the Act, the Lieutenant-Governor declared that 
the water of certain rivers and channels, includ- 
ing that of the river Banka in the district of 
Burdwan, would be applied by the Government for 
the purposes of the Eden Canal after the 1st April 
1882. Held, that the notification purporting to be 
made under s. 6 of the Bengal Irrigation Act was 
of no legal effect, having been published before the 
Act was extended to the district of Burdwan ; 
that the aete of the officers of Government under 
that notification with regard to the river Banka 
were without any legal authority ; and that the 
people were entitled to their legal remedies against 
such acts, so far as they affected their rights of 
propertjn Secretary of State for India v. 
Nritya Gopal Adhikary (1900) 

I. L. R. 28 Calc. 487 

BENGAL MUNICIPAL ACT (III OF 
1864), 

Power of Municipal Commis- 
sioners to close or divert public highways. 

Bengal Act 1X1 of 1864, which vested public 
highways in Municipal Commissioners for the 
purposes of the Act, did not by so vesting them 
give power to the Municipal Commissioners, nor, & 
fortiori, to the Vice-Chairman alone, to stop up or 
divert such public highways. Empress v. Beojo- 
nath Bey . . I. L. R. 2 Calc. 425 

0, 79 — Power of Municipal Com- 


missioners to administer oath — Order to close burn- 
ing ground. Every Municipal Commissioner, being 
vested by Bengal Act 111 of 1864, s. 6, with the 
powers of a Magistrate under s. 23 of the Criminal 
Procedure Code, is authorized to administer an 
oath, if the purposes of the Act require that he 
should do so. Brindabun Chunder Boy v. 
Municipal Commissioners of Serampore 

19 W, R. 309 
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BENGAL MUNICIPAL ACT (III OP 
1864) — conid. 

s. 10 — Public highways — Roads vest- 
ing in Commissioners — Subsoil of roads, right to — 
Civil Procedure Code ( Act XIV of 1882), s. 13 
— Res Judicata. S. 10 of Bengal Act III of 1864 
does not deprive a person of any right of private 
property that he may have in land used as a public 
-road, nor does it vest the subsoil of such land in a 
municipality ; and when such land is no longer re- 
quired as a public road, the owner is entitled to 
claim its possession. A decision in a suit brought 
by the plaintiffs’ predecessor in title to recover 
•certain land from a municipality, which had been 
taken up as a public road and vested in the muni- 
cipality subsequently under Bengal Act III of 
1864, s. 30, on the ground that the plaintiffs had 
been ousted therefrom by reason of the munici- 
pality stacking stones on a portion thereof, having 
been dismissed, held not to be res judicata in a suit 
brought by the plaintiffs for ejectment and declara- 
tion of title to such land against a purchaser of the 
land from the municipality. Modhusudan 
KuNDU V. PROMODA NATH BOY 

I. L. B. 20 Gale. 732 

S. 19 — Refusal to permit excavation 

of tanks — Discretion of municipality. By s. 19 of 
the bye-laws of the Howrah Municipality, framed 
under s. 84, Bengal Act III of 1864, and confirmed 
by the Lieutenant-Governor, it is within the dis- 
cretion of the municipality to refuse permission for 
the excavation of a tank, and the Courts have no 
power to interfere with the bond fide exercise of 
such discretion Bhyrub Chunder Bannerjee 
v. Chairman of the Howrah Municipality 

17 W. R 215 

— . s. 27 — Warrant of arrest — Criminal 

Procedure Code , 1861, Ch. XV ( ss . 257, 272). A 
Magistrate or Municipal Commissioner has no 
power, under Act III of 1864, Bengal Council, to 
issue a warrant for the arrest of a person who may 
have failed to appear on a summons to answer a 
charge, under s. 27 of that enactment, for using 
-premises as a straw or wood depot without a license. 
Per Loch, J. — The provisions of Ch. XV of the Code 
of Criminal Procedure are not applicable to offences 
under Bengal Act III of 1864. In the matter of the 
petition of Bissessur Chatterjee 

* 16 W. R Cr. 1 

s. 33— 

See Jurisdiction op Civil Court— Muni- 
cipal Bodies I. L. R 1 Gale. 409 

1. s. 57 — Obstruction of drain by 

tree blown down. The obstruction of a drain by a 
tree blown down by a cyclone is not an obstruction 
within the meaning of s. 57 of Bengal Act III of 
1864. Anonymous . « 3 "W". R Cr. 33 

2. Blocking up pri- 

vate drain. The municipal authorities have no 
power under s. 57, Bengal Act III of 1864, to 
impose a fine on a person for bio clung up a drain 
"which is not shown to be public property, or along 


BENGAL MUNICIPAL ACT (III OF 

1804) — conid. 

s. 57 — condd. 

the side of any highway. Queen v. Bani Madhub 
Banerjee . . . 14 W. B, Cr. 23 

1. s. 03 — Right to pull down ruinous 

house — Notice of action. By s. 63, Bengal Act III, 
1864, Municipal Commissioners, if they deem a 
house or building to be in a ruinous state, may, 
after the notice prescribed by that section, cause 
the same to be taken down. Gopee Kishen 
Gossain v. Byland . . 9 W. R 279 

2. — — - — • — -Bye-law of munici- 

pality — Covering buildings with inflammable 
material. A bye-law made by the Howrah 
municipality in the exercise of the authority 
vested in it by Bengal Act III of 1864, s. 63, 
which forbid the erection or renewal of the 
external roof and walls of buildings with 
inflammable materials, was construed to forbid 
the renewal even of a portion of the roof with such 
material. Chairman of the Howrah Munici- 
pality v. Montanee Bewah 24 W, R Cr. 70 

s. 07. 

See Bight of suit — Municipal Officers 
suits against . 23 W . R 222 

1. Fine for suffering 

premises to be in filthy state — Owners and occupiers . 
The Municipal Commissioners were empowered 
under s. 67, Bengal Act III of 1864, to fine either 
the owner or occupier of the land who suffered it to 
be in a filthy state. Where the land was occupied 
by tenants, and the owner admittedly lived in 
another district, and there was nothing to show 
that he suffered the land to be in a filthy state : — 
Held , that the imposition of a fine on owner was not 
a proper exercise of the discretion given by s. 67 
of the Act. Queen v. Dwarknath Hazra 

8 B. L. R Ap. 9 
16 W. B. Cr. 70 

2. - — — — Allowing ground 

to remain in filthy state . The owner of ground is 
answerable under s. 67, Bengal Act III. of 1864, 
whether his ground was made dirty by himself or 
by somebody else. Anonymous 

3 W. B. Cr. 33 

Unless he has let it, then the occupiers are liable 

Queen v. Parbutty Churn Sircar 

3 W. B. Cr. 57 

Queen v. Brojo Lall Mitter 

8 W. B. Cr. 45 

ss. 87 s 73 — Omission to clear away 

jungle — Power of Magistrate as Municipal Commis- 
sioner. If upon a notice being served on a party 
under Bengal Act III of 1864, s. 73, he does not 
choose to clear away the jungle referred to, it is 
open to the Magistrate, as Commissioner of the Mu- 
nicipality, either to clear the jungle at the expense 
of the party in possession or to proceed under 
s. 67 and inflict a fine. In the matter of the 
petition of Ggopee Kishen Gossain 

24 W, B. Cr. 79 
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BENGAL MUNICIPAL ACT (III OP 

1864) —eontd. 

'' ■ ■ -- / s. 73 — Expense of clearing away 

jungle after notice to defendant. The Municipal 
Commissioners were held entitled, under s. 73, 
Bengal Act III of 1864, to recover from the de- 
fendant the expense of clearing away any jungle 
which they found on his land, upon his failure after 
notice to clear it himself within the time specified 
in the notice. Browne v. Woomesh Chunder 
Roy 7 ¥, R. 213 

1. s. 77 — Notice of action — Suit 

against Municipal Commissioners. A notice of 
action against Municipal Commissioners is abso- 
lutely necessary under s. 77, Bengal Act III of 1864. 
A notice of objecting to, and asking for, a reconsi- 
deration of the order complained of is not sufficient. 
Abhoy Nath Bose v. The Chairman and the 
Deputy Chairman of the Municipal Committee 
of Kishnagur . . . . 7 *W. R, 92 

2. - Omission to take 

out license. Where the accused was charged with a 
breach of s. 77, Act III of 1864, in not taking out 
a license for a wood-yard, and he pleaded that the 
yard had been in existence prior to 1864, it was 
hold that the Magistrate was wrong in refusing to 
enquire into the allegation as to the existence of 
the yard prior to 1864. Chairman of the Sub- 
urban Municipal Commissioners v. ITmbica 
Churn Mookeejee , . 15 *W. It. Or. 84 

3. ~ — ____ — ; Using . premises 

for offensive trades . The words “ uses any 
premises ” in s. 77, Bengal Act III of 1864, 
means using and employing the premises as a 
place for the carrying on of the offensive trades 
mentioned in that section. Municipal Commis- 
sioners for the Suburbs of Calcutta v. 
Zamir Sheikh . . .10 W. R. Cr. 4 

4. — — Burning bricks 

for private use. S. 77 of Bengal Act III of 1864 
refers to the burning of bricks fcr trading purposes, 
and not to cases where bricks are made for the 
particular use of the person burning them ; such 
person need not take out a license for that 
purpose. In the matter of the petition of Srieam 
Chunder Haldar v. Chairman of the 
Howrah Municipality . 20 W. R. Cr. 05 

— s. 79 — Procedure — Medical report 

— Closing burning ground. A proceeding taken 
under Bengal Act III of 1864, s. 79, is not a judi- 
cial proceeding, and the evidence referred to therein 
means evidence without oath. Regular reports 
signed by medical men would constitute evidence 
within the meaning of that section. S. 79 does not 
authorize Municipal Commissioners to close a burn- 
ing ground which has been used for very many 
years merely because they think that the burning 
of dead bodies is offensive. It allows them to 
interfere only when it shall appear to them upon 
the evidence of competent persons that any burn- 
ing-ghat or burying-ground is in such a state as 
to be dangerous to the health of persons living in 


BENGAL MUNICIPAL ACT (III OP 

1804) — contd. 

s. 79 — concld. 

the neighbourhood thereof. Beindabun Chunder 
Roy v. Municipal Commissioners of Serampore. 

19 W. R. 309 

S. 81 — Notice of action — Mistake 

in notice. A notice under any of the sections of 
Bengal Act III of 1864 preceding s. 81 may, under 
that section, either be served upon the person ad- 
dressed, or left with some servant of the family. 
The mistake of a few rupees in a notice, caused! 
by an error in addition, is not sufficient to impeach 
or affect the demand where the directions of the 
Municipal Act have been substantially complied 
with, s. 48 protecting the Commissioners against 
such mistakes. Gopee Kishen Gossain v. Ry- 
land 9 W. R. 502 

1. s. 87 — Cause of action — Suit for 

possession against Municipality as wrong -doers. 
Plaintiffs as proprietors sued the Howrah Muni- 
cipal Committee to recover possession of land 
from which they alleged they had been ousted by 
defendants’ stacking stones thereon ; and they 
regarded their cause of action as arising when 
the Municipal Commissioners refused to remove 
the stones. Defendants’ ease was that the land 
had been in possession of Government till Bengal 
Act III cf 1864 w r as extended to Howrah, since 
which time the Commissioners had held the land. 
Held, that the plaintiffs’ cause of action could not 
be considered to have first arisen on the refusal of 
the Municipality to remove the stones. Held (by 
Bayley, </.), that the Municipal Commissioners 
had acted properly under the law, and were 
entitled to the application of s. 87, Bengal Act III 
of 1864. Held (by Piiear, J.), that s. 87 could 
only protect defendants if sued for damages 
consequent on a wrong done by them in the 
reasonable belief that they were exercising their 
lawful powers ; not if they were sued by parties kept 
out of possession by their continued wrong -doing. 
Poorno Chunder Roy v. Balfour 9 W. R. 535 

2. Notice of action — 

Municipal Commissioners. Municipal Commis- 
sioners are entitled to one month’s notice of 
action under s. 87, Bengal Act III of 1864, while 
they have been acting bond fide in the belief that 
they were exercising powers given to them by 
that Act ; not if their proceedings were not 
justified by that Act, and only colourably done 
under cover thereof. Gopee Kishen Gossain 
v. Ryland . . . . 9 W. R. 279 

3. . . — _____ — _ — _ Suit against Mu- 

nicipal Commissioners for possession of land.. 
Previous to the institution of the present suit,, 
one of the shareholders of a piece of land brought 
a suit against the Chairman of the Municipality 
for recovery of possession of his share. The 
other shareholders were made pro forma defendants , 
in the suit. This suit was dismissed as barred by 
the law of limitaton. After the dismissal of the 
suit, the plaintiff brought the present suit for 
recovery of his share of the land, 'on the allegation,. 
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1864) — condd. 

s. 87 — condd. 

that his tenant had relinquished the land within 
three months in consequence of his having been 
dispossessed by the Municipal Commissioners. 
Held, that s. 87, Bengal Act III of 1864, did not 
apply. Semble: Bengal Act III of 1864, s 87, 
relates only to actions brought in respect of acts 
done by the Commissioners under that Act for the 
purpose of the Act. Price v. Khilat Chandra 
Ghose . 5B.L. B. Ap. 50 : 13 W. B. 461 

4. — Cause of action , 

accrual of — Damages for detention of omnibus. In 
a suit for the recovery of damages on account of 
a daily fine imposed by the Municipality of 
Howrah and the detention of an omnibus, which 
fine had been set aside by the High Court, 
and the detention pronounced illegal : — Held , 
that, if the plaintiff had any cause of action, 
it accrued upon the seizure of the omnibus, 
and not upon the order of the High Court, 
which allowed the conviction to stand as to one 
rupee, and that he could not under circumstances 
treat the continued detention of the omnibus as a 
fresh cause of action from day to day, and his suit, 
not having been brought within three months, was 
barred by s. 87, Bengal Act VI of 1864. Hughes 
v. Municipal Commissioners op Howrah 

19 W. B. 339 

5. ; Suit to recover 

possession of land taken by Municipal Commis- 
sioners. S, 87 of Bengal Act III of 1864 
is applicable only in those cases where the 
plaintiff claims damages or compensation for 
some wrongful act committed by the Commis- 
sioners or their officers, in the exercise, or 
honestly supposed exercise, of their statutory 
powers. The notice in the earlier part of the sec- 
tion is meant to give the defendant an opportunity 
of making some pecuniary amends for the wrong 
without incurring the cost of litigation. Chunder 
Sikur Bundopadhya v . Obhoy Churn Bagchi 

I. Ii. B. 6 Calc. 8 

BENGAL. MUNICIPAL ACT (V OP 
1876). 

s. 32 — Municipal Corporations — Com- 
missioners — Eight of way— Compensation — Land 
Acquisition Act , X of 1870. S. 32 of Act V of 
1876, the Bengal Municipal Act, enacts that all 
roads, bridges, embankments, tanks, ghats, wharves 
jetties, wells, channels, and drains in any muni- 
cipality (not being private property), and not 
being maintained by Government or at the public 
expense, now existing or which shall hereafter be 
made, and the pavements, stones, and other mate- 
rials thereof, and all erections, materials, imple- 
ments, and other things provided therefor, shall 
vest in, and belong to, the Commissioners.” Held , 
that the word “ roads ” in this section does not 
include the soil beneath the roads. Chairman op 
the Naihati Municipality v. Kishori Lal Gos- 
wami . . . I. L, B, 13 Calc. 171 

s. 216 and ss. 215 and 180 — 

Bench of Magistrates, power of — Omission to re - 


BENGAL MUNICIPAL ACT (V OP" 

187 6) — condd, 

s. 216 and ss. 215 and 180 — condd . 

move obstruction. A notice was issued under s. 

215, Bengal Act V of 1876, requiring A to remove 
an alleged obstruction. The requisition was 
not complied with, and A was prosecuted for non- 
compliance therewith, under s. 216, before a Bench, 
of Honorary Magistrates. Held, that the Court 
had power to enquire whether the alleged obstruc- 
tion was, in point of fact, an obstruction or not. 

In the matter of the Municipal Committee op 
Dacca. Municipal Committee of Dacca v. 

Someer . . . . I, L. B, 9 Calc. 38- 

s. 234. 

See Bengal Municipal Act, 1884, s. 2. 

I. L, B. 20 Calc. 699 

S. 313 — Bye-law — “ Ultra vires ” — 

Bengal Municipal Act ( Bengal Act III of 1884), s. 

2. Where a municipality passed a bye-law pur- 
porting to be made under the provisions of s. 313 
of Bengal Act V of 1876, which was duly sanc- 
tioned by the Local Government, to the effect 
that persons failing to trim trees overhanging 
tanks which were likely to foul the water with 
their falling leaves, after service of notice on 
them to that effect, should be liable to a penalty, |; 

and where subsequent to the repeal of that Act 
by Bengal Act III of 1884 a person was convicted | 

and fined for having disobeyed such bye-law : — 

Held, that the conviction was bad, as the bye-law I 

was not one authorized by the terms of s. 313,. I 

and was consequently ultra vires, and that s. 2 
of Bengal Act III of .1884 could not make valid 
a bye-law which was originally invalid. Beni 
Madhub Nag v. Mati Lal Das. 5 

I. L. B. 21 Calc. 837 

BENGAL MUNICIPAL ACT (BEN. ACT 1 

III OP 1884). j 

See Burning Ghat 10 C. W. N. 1044 j 

See Grant . I. L. B. 33 Calc. 1290 

See Jurisdiction of Civil Court — Muni- 
cipal Bodies I. L. B. 24 Calc. 107 
I. L. B. 26 Calc. 811 
3 C. W. N. 73, 508 
I. L. B. 27 Calc. 849 

prosecution under — | 

See Magistrate, Jurisdiction of— 

General Jurisdiction. 

I. L. B. 23 Calc. 44 

s. 2. 

See Bengal Municipal Act, 1876, s. 313. 

I. L. B. 21 Calc. 837 

, “ Notification” mean- 

ing of — “ Order” under Bengal Act V of 1876, s. 

284 — -Extension of Municipal Act to Balasore — 

Order notified. The word “notification” in s. 2,. 

Bengal Act III of 1884, includes an order made 
under s. 234 of Bengal Act V of 1876. An order, 
therefore, made and notified under s. 234 of Bengal 
| Act V of 1876 extending the provisions of Chap. 
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VII of the Act is, under the provisions of s. 2 of 
Bengal Act III of 1884, to be deemed to have been 
made and notified under the provisions of the Act 
of 1884. Baikantha Nath Das v. Lout Mohan 
Sarkar . . . I. L. R. 20 Gale. 699 

— - ss. 34, 37 — Lease — Contract in vio- 

lation of the Bengal Municipal Act — Commissioners , 
power of, under the Bengal Municipal Act ( Beng . 
Ill of 1884), ss. 34, 37 — Ultra vires. S. 34 of 
the Bengal Municipal Act must be read along 
with s. 37 of the said Act. Where in a suit by 
the Chairman of the Municipality to set aside a 
permanent lease executed by the defendant it was 
found that the contract was sanctioned by the 
Commissioners at a meeting and that it involved 
a value exceeding B500, but that the Jcabuliyat 
executed on behalf of the Municipality was signed 
.only by the Chairman, and although two of the 
Commissioners witnessed it they did not sign it as 
'Contracting parties, and, furthermore, it was not 
. sealed with the seal of the Commissioners. Held, 
dhat the contract was not binding on the Com- 
missioners. Chairman, South Barrakpur Muni- 
cipality v. Amulya Nath Chatter jee (1907) 

I. L. R. 34 Calc. 1030 
12 C. W. N. 50 

b. 37. 

See s. 34, ante. 

• ■■■■■ • s. 45 and. s. 353 — Powers of Chair- 

man,, delegation of — Prosecution for obstructing 
drain. The proviso to s. 45 of the Bengal Muni- 
cipal Act, 1884, cannot be considered as altogether 
overriding the body of the section, and relates only 
to specific acts in which an express or implied con- 
sent may have been given or held to have been j 
given. It cannot be held to apply to a general j 
authority, verbally given by a Chairman to a Vice- 
Chairman to institute prosecutions under the Act 
as such power can only, under the body of the sec- 
tion, be delegated by a written order. In a prose- 
cution instituted by a Vice-Chairman for obstruct- 
ing a drain, where it appeared that the Chairman 
had some months previously verbally given the 
Vice-Chairman general authority to institute all 
such prosecutions under s. 353 of the Act, and it 
appeared that a conviction had been obtained 
before a Bench of Magistrates, and that on appeal 
to the Magistrate the conviction had been upheld, 
the Magistrate himself being the Chairman and 
■hearing the appeal with the express consent of the 
accused, and where it was contended in revision 
before the High Court that, although there was no 
written order by the Chairman delegating his pow- 
ers, it must be taken upon the facts proved and the 
circumstances of the case that the prosecution had 
been instituted with the express or implied consent- 
‘of the Chairman obtained both previously and 
subsequently, within the terms of the proviso to s. 


BENGAL MUNICIPAL ACT (BEN. ACT 
III OP 1884) — contd. 

s. 45 and s. 353 — concld, 

45 : — Held, that the proviso did not apply to the 
case, that the prosecution had not been properly 
instituted, and that the conviction and sentence 
must he set aside. Kheroda Prosad Paul v. 
Chairman oe the Howrah Municipality 

I. L. R. 20 Calc. 448 

ss. 85, 114, 116. 

See Jurisdiction oe Civil Court — 
Municipal Bodies. 

I. L. R. 27 Calc. 849 

ss. 85, el. (a), 87, cl. (d), 113, 114 

and 116 — Jurisdiction of the Civil Court to question 
assessment — “ Circumstances and property within 
the Municipality ,” meaning of. S. 1X6 of the 
Bengal Municipal Act (III of 1884) does not take 
away the jurisdiction of Civil Courts in a case in 
which it is alleged and established that the assess- 
ment, the propriety of which is in controversy, is 
open to objection on the ground that it is ultra 
vires. Navadip Chandra Pal v. Purnananda 
Shaha , 3 C. W. N. 73, and Kameshwar Pershad v. 
The Chairman of the Bliabua Municipality , I. L . JR. 
27 Calc. 849, referred to. A ratepayer, who oc- 
cupied a holding within the Municipal limits, was 
assessed with an annual tax with reference to the 
salary earned by him within the Municipality. 
He took exception to the assessment under s. 113 
of the Bengal Municipal Act (III of 1884), but his 
application was rejected by the Municipal author- 
ities without recourse to the procedure laid clown 
in s. 114 of the Act and he declined to pay the sum 
assessed. The Municipality brought a suit against 
him for recovery of arrears of tax. Upon an ob- 
jection taken by the defendant that the assess- 
ment was ultra vires and that it was Hot made ac- 
cording to his “■ circumstances and property ; within 
| the Municipality.” Held, that the assessment was 
rightly made and that “ the circumstances and pro- 
perty ” meant the whole amount he earned, and 
not what he spent within the Municipality. Chair- 
man oe Giridih Municipality v. Srish Chandra 
Mozumdar (1908). . I. L. R. 35 Calc. 859 

s. c. 12 C. W. N. 709 

— — ss. 85 (a), 112, and 363 -—Liability 

to assessment — Persons occupy mg the holding — 
Limitation — Notice. Held , that, under the Bengal 
Municipal Act, s. 85 (a), persons living with a parti- 
cular individual occupying a holding by reason of 
some connection with or relation to him, such as 
sons or servants, would not be separately assess- 
able, by reason of possessing separate incomes. 
Held, also, that the right to obtain a declaration 
that the plaintiffs were not liable to assessment 
under the Act was a recurring right, and an action 
to obtain such a declaration would be maintainable 
even if brought more than three months after the 
assessment. Held, further, that a refund of the 
money paid under protest can be claimed under 
these circumstances without giving a notice under 
s. 363 of the Act respecting the refund claimed, 
as the word “ act ” used in the section refers to 
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— ss. 85 (a), 112, and 383 — concld . 

tortuous acts, and not. to any act arising out of a 
contractual or quasi-eontractual basis. Ambika 
■Churn Mozumdar v. Satish Chun dee Sen. 

2 C. W. N. 689 
— ss. 113, 116 — Persons oocupying hold- 
ings — Liability to assessment — Municipal Commis- 
sioners' power to tax — Assessment to tax . The 
word “ liability 55 in the second paragraph of s. 113 
■of Bengal Act III of 1884 means liability apart 
from the question of occupation, and must be taken 
to refer to the liability to assessment or rating of a 
person who is the occupier of a holding. The 
:same restricted meaning must be placed upon the 
word “liability ” in s. 116, which section has no 
application to a dispute as to whether a person 
assessed to a tax does or does not occupy a holding, 
and a suit brought to set aside an assessment on 
the ground that the person assessed does not oc- 
cupy a holding is not therefore barred by the pro- 
visions of s. 116. Dwarka Nath Dutt v. Addya 
Sundarx Mittra . I. L. B. 21 Cale. 319 

— s. 122. 

See Summary trial. 

I. L. B, 36 Cale. '67 

s. 133 —False statement contained in 

application for license — Municipal Commissioners , 
.power of , to institute prosecution under Penal Code 
• — Penal Code , ss. 182 , 199, 417 , and 511 — Revi- 
sional power of High Court in pending proceedings . 
■On the 5th May 1894 C applied in writing under 
the provisions of s. 133 of Bengal Act III of 1884 
•to a municipality for a license to be granted to him 
in respect of two carriages and six ponies, and filled 
up and signed the usual statement required by the 
section. The sum payable in respect of the license 
was received, and the license asked for by C was 
granted to him, and at the same time the statement 
was sent to an overseer of the Municipality for 
verification. On the 7th May the overseer re- 
ported that C had in his possession eight ponies 
and one horse. On the Sth May the Chairman of 
the Municipality passed an order directing C to be 
prosecuted for making a false statement in the 
schedule to his statement regarding the number of 
animals in respect of which he applied for the license. 
On the 9th May C presented a petition asking that 
the tax on the three animals might be received, 
and stating that he did not think he was liable to 
take out a license for them, as they were old and 
diseased and unfit for work. On the 13th May the 
Chairman passed an order on this application that 
he had no power to interfere, as the prosecution 
of G had already been ordered. Meanwhile on 
the 9th May a paper was sent to the Magistrate 
headed “ List of municipal cases under Act III of 
1884 ” in which G appeared as charged with an 
offence under s. 199 of the Penal Code for “ filing a 
false statement, that is to say, putting down in 
the schedule six ponies only instead of eight ponies 
and one horse.” On the 12th May the Deputy 
Magistrate directed a summons to issue to C , re- 


BENGAL MUNICIPAL ACT (BE N. ACT 
III OF 1884) — contd. 

s. 183 — concld l. 

turnable on the 23rd. On the 18th May the 
District Magistrate passed an order to the effect 
that the Municipality could not institute a prosecu- 
tion ^ under the Penal Code, but that the Deputy 
Magistrate had power to do so, and that he should 
consider the provisions of ss. 182 and 417, read with 
s. 511, of the Penal Code as applicable to the facts 
of the case* On the 19th May the summons was 
issued, and the case was heard on the 23rd and 24th 
May and 19th June, on which date formal charges 
under ss. 199, 182, 417, and 511 of the Penal Code 
were framed. Thereafter the hearing proceeded 
till the 16th July, when, on an application to the 
High Court, the proceedings were stayed, and a 
rule issued to show cause why they should not be 
quashed. It was contended at the hearing of that 
rule -that the High Court should not interfere at 
that stage of the proceedings under its revisional 
jurisdiction. Held , that fche High Court has power 
to interfere at any stage of a case, and that, when 
it is,' brought to its notice that a person has been 
subjected, as in this case, for over two months to 
the harassment of an illegal prosecution, it is its 
bounden duty to interfere. Held, further, that it 
was quite clear that the Municipality had no power 
to institute the proceedings, and that, having re- 
gard to the provisions of s. 191 of the Code of Crimin- 
al Procedure, it did not appear that the Deputy 
Magistrate, having no private complainant before 
him, had power of his own motion to institute them; 
but that, whether he had such power or not, the 
admitted facts of the case did not in law constitute 
any of the offences with which C was charged, and 
that the whole proceedings must be quashed. The 
Municipal Act is intended to be complete in itself 
as regards offences committed against the Municipal 
Commissioners, and there is no indication of any 
intention to render a delinquent also liable to 
punishment under the Penal Code. There is no 
penalty in the Act attached to the omission to make 
a return under s. 133, and no words in the Act con- 
stituting the making a false return a penal offence ; 
and as there are no such words in the Act as are 
necessary to make the provisions of the Penal Code 
applicable, the Court has no power to import them. 
The Municipal Commissioners in such a case have the 
remedy pro vided by the Act itself. Ohandi Pershad 
v. Abdur Rahman I. L. B. 22 Cale. 131 

ss. 142 and 146 — “ Habitually used ” 

meaning of — Liability to pay a fine for non- 
registration of a cart. The accused kept his cart 
outside the limits of the Chanduria municipality, 
but used to bring it within the limits twice a week 
throughout the year. Held, that he could not be 
said to be “ habitually” using the cart within the 
municipal limits, and was therefore not liable to 
pay a fine under s. 146 of the Bengal Municipal Act 
(Bengal Act III of 1884). Legal Remembrancer 
v. Shama Charan Ghose . I. L. B. 23 Calc. 52 

— ss. 155 and 156 — Ferry, meaning 

of — Boat plying for hire without license, within 
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ss. 155 and 158— concld. 

prescribed limits of ferry — Right of ferryman to 
demand tolls. The expression 44 a ferry ” in the 
Bengal Municipal Act means the exclusive right to 
carry passengers across the stream from one bank 
to the other on payment of certain prescribed tolls. 
The object of s. 155 of that Ant appears to be to 
prevent the crossing of passengers from one bank of 
the river to the opposite bank by a boat plying for 
hire without a license within the prescribed limits. 
Semble : therefore, that the mere crossing of the bar 
of a khal leading into the limits of a municipal ferry 
would not constitute a breach of the Act. A ferry- 
man has no authority to demand tolls from persons 
who are merely passengers in an unlicensed boat. 
The remedy against the person who keeps a ferry- 
boat without a license plying within the prescribed 
limits, is provided by s. 156 of that Act. Govern- 
ment of Bengal v. Senayat An 

I. L. R. 27 Cale. 317 
4 C. W. N. 348 
ss. 175, 235, 236, 237, 238, 273— 


Building — Commencement of second storey to house 
— Re-building house — Alteration — Encroachment — 
Whether permission from Municipality necessary 
— Order for demolition of addition — Criminal 
Procedure Code ( Act V of 1S9S), ss. 438 and 
439. The accused commenced building a second 
storey to his house without permission of the 
Municipality. He was convicted under s. 273 
(1) of the Bengal Municipal Act, 1884, and, in 
addition to a, sentence of fine, the Magistrate, 
as Chairman of the Municipality, in the same 
order directed the demolition of the addition made 
to the house. Held, that the whole order was illegal. 
The case did not come under s. 273 (1) of the Act, 
and there was no necessity for the accused to have 
obtained permission. Emperor v. Mathura Pra- 
sad (1902) . . . I. L. R. 29 Cale. 491 

- — - s. 204 — Projection caused by restoring a 

portion of an old building which has been pulled 
down with the object of its being rebuilt — Meaning 
of the words “ which may have been so erected or 
placed ” — Metropolis Management Amendment Act , 
1862 {25 <9 26 Vic., c. 102), s. 75. S. 204 of the 
Bengal Municipal Act (Bengal Act III of 1884) does 
not apply to the case of a projection forming part 
of a building which is merely in substitution for an 
old, building, which has existed upon the same site 
before the date on which the District Municipal 
Improvement Act, 3.864, or the District Towns 
Act, 1868, or the Bengal Municipal Act, 1876, 
may be, took effect in the municipality. 
44 which may have been so erected or 
s. 204 mean erected or placed for the 
Eshan Chander Mitter v. Banku 
. I. L. R. 25 Cale. 100 
1 C. W, N. 660 

217 — Obstructing road not vested in 
ver which public have a right of way 
term ‘‘road 5 ’ in cl. 5 of s. 217 of 


BENGAL MUNICIPAL ACT (BEN. ACT’ 
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s. 217 — concld . 

vested in the Municipal Commissioners. A per- 
son was charged at the instance of a Municipality 
under that clause with obstructing a path through 
his paddy-field by erecting a fence at either end of 
it. It was found that the public had a right of way 
over the path, and the lower Courts convicted the- 
accused of an offence under that clause. In revi- 
sion it was contended that the conviction was bad 
as the clause could only refer to a road which had 
vested in the Municipal Commissioners. Held, for 
the above reasons, that the conviction was right, 
and must be upheld. Ram Chandra Ghose v. 
Bally Municipality . I. L. R. 17 Cale. 684. 

ss. 224, 245, and 246— Acts done in 

accordance with ss. 245 and 246 , whether subject to 
the jurisdiction of a Civil Court — Notice wider 
s. 246 whether sufficient for the purpose of the removal 
of huts in a basti as well as a pucca privy. Where 
a Municipality, having proceeded in accordance 
with ss. 245 and 246 of the Bengal Municipal Act, 
decide that certain works are necessary, that con- 
clusion in the absence of mala fides or fraud or 
considerations of that nature cannot be questioned 
in a Civil Court. The action of the Municipality, 
so far as a privy was concerned, -was held not to be 
ultra vires, although in the notice issued in accord- 
ance with s. 246 of the Bengal Municipal Act. they 
directed the plaintiff to remove not only certain 
huts, but also a pucca privy, inasmuch as the Muni- 
cipality had a right to require him to remo ve the 
privy under s. 224 of the Act. Dure v. Rameswar 
Malta .... I. L. R. 26 Cale. 811 

3 C. W. N. 508 

ss. 237, 238, and 273 — Notice of in- 
tention to build— -Commencing to build before sanc- 
tion — Refusal of sanction within the period of six 
weeks — Liability to fine . If a person, after giving 
notice in writing of his intention to erect a house 
under s. 237 of the Bengal Municipal Act (Bengal'' 
Act III of 1884), commences to build without wait- 
ing for the six weeks mentioned therein [as bo is not 
bound to do under the Act, there being no such 
provision in it], he does not necessarily contravene 
the law ; yet when he so acts, the reasonable view 
must be that he does it at his risk, his act being 
liable to be treated as one in contravention of any 
legal order of the Commissioners issued within the 
statutory period of six weeks, if such order does 
not sanction the proposed building ; the above 
appears to be the only reasonable view of s. 238 
of the Act. Chundea Kumar Dey v. Gonesh Das 
Agarwalla . . I. L, R. 25 Calc* 419 

— ss. 238, 273— 

See ante , ss. 175, etc. 

— — Sanction to build when 

not given within specified period-— Right la build 
without sanction— Period of sanction, computation 
of — Adoption of suggestion of Municipality, if 
waiver of right. A person who submitted, for the 
sanction of the Municipal Commissioners plans and 
specifications of a building cannot, when the Com- 
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ss. 238, 273 — concld. 


missioned omitted to pass orders within six weeks, 
be convicted under s. 273 (I) of the Bengal Muni- 
cipal Act for commencing to build according to his 
own plan after such period. That he made certain 
alterations after such period at the suggestion of the 
Municipality does not make him forfeit his right 
under s. 238 of the Act to build on his own plan. 
The period in such cases is to be computed from 
the elate when complete plans and specifications 
are submitted in such a form as to make consider- 
ation by the Municipal Commissioners possible. 
Bewnandan Bai Kayab v. Vice-Chairman of 
the Darjeeling Municipality (1900) 


5 C. W. N. 42 

ss. 263, 273 — Keeper of hackney car- 


riage — Milkman — License . Where it was found 
that a person had 7 or 8 ponies and 4 cows and some 
sheep, and let out one carriage and a pair of ponies 
on monthly hire and kept the same in her stable, 
and also kept other ponies for sale and supplied 
milk to others from her cows : Held, that the facts 
found did not render her liable to punishment 
under s. 273 (2) read with s. 203 of the Bengal 
Municipal Act, 1884. Fairweather v. Stjresh 
■Chunder Dutt(1900) . .5 0. W. N 331 


s. 273- 


ss. 270, 271, 353 — Bengal Municipal 


Act {Ben. Act III of 1884 , as amended by Ben. Act 
IV of 1894), ss. 230 , 231, 270 , cl. (3), 271 , 272, 353 
— Constructing a latrine without written permis- 
sion of Commissioners — Requisition of Chairman, 
disobedience of — Proof necessary — Limitation — 
Offence, continuous or otherwise. The offence under 
sub-s. (5) of s. 270 of the Bengal Municipal Act, viz., 
construction of latrines in contravention of the 
provisions of ss. 230 and 231 of the Act, is not a con- 
tinuous offence. S. 353 of the Act bars all prosecu- 
tions under the Act, or under any bye-law made in 
pursuance thereof, unless they are instituted with- 
in three months next after the commission of such 
offence or within three months of the date when 
such commission of the offence is brought to the 
knowledge of the Chairman. The service of re- 
quisition on the accused who is charged with dis- 
obedience thereof, as well as the requisition itself, 
should be proved and found before there can be a 
conviction for an offence under s. 271 of the Act. 
Bid hit Bhusan Mullick v. Assensole Muni- 
cipality (1901) . . . 6 C. W. N. 167 


See ante, ss. 175, etc., ss. 238 and 273, 
263 and 273. 


s. 820- 


See Factories Act. 

I. L. B. 25 Calc. 454 


s. 337 and ss. 338, 339, 344— License 


BENGAL MUNICIPAL ACT (BEN. ACT 
III OP 1884) — contd. 


s. 337 and ss. 338, 839, 344 — concld . 


ing use of unlicensed market — Powers of Municipal 
Commissioners to grant or withold licenses. It is 
entirely within the discretion of the Municipal 
Commissioners, under the provisions of a. 339 of 
the Bengal Municipal Act (Bengal Act III of 1884), 
to grant or refuse a license for a market, and the 
Courts have no longer any jurisdiction to control 
such power, however arbitrarily exercised. Moran 
v. Chairman of the Motihari Municipality, I. L. R. 
17 Calc. 329, approved. A landowner on whose 
land a market had been held for some years pre- 
vious, and which land lay within the bounds of a 
municipality, was prosecuted under s. 344 of the 
Bengal Municipal Act, and convicted and fined for 
using such market without having obtained a 
license under s. 338. He alleged that he had ap- 
plied for a license, and that it had not been granted 
him, and that the neglect to grant it was due to the 
fact that his market interfered with a new market 
established by the Municipal Commissioners, and 
their desire to close his market. It appeared that 
some time previous to the institution of the pro- 
secution, the Municipal Commissioners at a meet- 
ing passed a resolution “ that the provisions of 
s. 337 of the Municipal Act (Bengal Act III of 1884) 
be extended to this municipality,” and it was con- 
tended that by this resolution licenses became 
necessary to sell at any market any of the provi- 
sions mentioned in that section, and that selling 
without such license rendered the accused liable 
to i>rosecution and fine under s. 344. It appeared, 
further, that Part X of the Act, which includes s. 
337, had been previously extended to the muni- 
cipality by an order of the Government of Bengal. 
Held , that the resolution of the Commissioners was 
not an order such as is contemplated by s. 337, as 
it was not sufficiently precise to convey any definite 
meaning, and purported only to do what the Ben- 
gal Government had already done some time pre- 
viously. Held, further, that the conviction and 
sentence must be set aside, there being no proper 
order under s. 337. Queen-Empress v. Mukunda 
Chunder Chatterjee I. L. K. 20 Calc. 654 


s. 339 — Obligation of Municipality t& 


for a provision market — Market — Order prohibit - 


grant license — Interpretation of statute — “May” 
“ shall.” There are no words which render it 
obligatory on a municipality to grant a license 
under s. 333 of Bengal Act III of 1884. The 
word “ may ” in s. 339 of that Act is not to be 
construed as “shall.” Moran v. Chairman of 

THE MOTHIHARI MUNICIPALITY 

I. L. B. 17 Calc. 329 

s. 353— 


See ante, ss. 270, 271, 353. 

ss. 353, 218 — Continuous offence- 


Removal of obstruction. The petitioner was con- 
victed of an offence of having erected culverts on 
pucca drains belonging to a municipality, and pro- 
secution for such offence was made six months after 
the date on which the commission was first brought 
to the notice of the Chairman. Held, that, though 
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bee Bengal, Agra and Assam Civil 
Courts Act. 

See Civil Courts Act, 1887. 
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I. Ii. R. 18 Cale. 133 

See Valuation of suit — Appeals. 

__ s to LIj. R. 16 Ail. 286 
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Lol v. Dina Nath Mukhopad- 
4 C. W. N. 247 

— — — — - — — Fishing in private- 

dam of ngkt— Jurisdiction of- 
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of Decree — Transfer 
for Execution. 

I.L.R.25 Cale. 315 
I. L. R. 27 Cale. 272 

ecution of Decree— In- 
-£ f ' t ™sdiction. 

I. L. R. 22 Cale. 871 


s 21 * ^ ^^10. 25/5 

See Appeal — Receivers, 

> I. L. R. 17 Calc. 680 

bee Valuation of suit— Appeals. 

I. Is. R, 13 All. 320 
1. Ei. R. 23 Cale. 536 
See Valuation of Suit— Suits. 

I. L. R. 17 Cale. 680, 704 
r I.I , .R.l7A11.6S 
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See Subordinate Judoe, jurisdiction 

0J? ' I. L. R. 16 All. 383 
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BENGAL REGULATION. 
See Regulation. 


BENGAL REGULATION— contd. 

1793 — VIII — s. 41. 

See Jurisdiction of Civil Court — 
Rest and Revenue Suits, N.-W. P. 

I. L. R. 8 AIL 552" 

— — s. 48 — Suit for recovery of 

malikana. A suit for recovery of malikana was 
baired by limitation if the malikana has not been 
received for a period of twelve years. Queerer 
Whether, under Regulation VIII of 1793, s. 46, a 
suit for recovery of malikana will lie at all. Bhuli 
Singh v . JNehmu Behu 

4 B. L. R. A. C. 29 : 12 W. R. 498< 

— ss. 54, 55, and 81. 

See Cess . I. L. R. 15 Calc, 828 
L. R. 16 I. A. 152 : I. L. R. 17 Calc. 131 
I. L. R. 17 Calc. 728 
I. L. R. 22 Calc. 680' 


— 1793 — I, s. 9. 

See Jurisdiction of Civil Court — Re- 
gistration of Tenures. 

13 W. R. 397 
See Right of Suit — Registration of 
Name . . . 13 W. S, 397 

— III. 

See Limitation — Regulation III of 
1793. 


See Jurisdiction of Civil Court— So- 
cieties . . 3 B. L. R. A. C. 91 

— IV — Rules for decision in suits 

regarding Succession , Inheritance , Marriage , Caste , 
etc. — Law applying to one sect. According 
to the true construction of the rules for decision in 
suits regarding succession, inheritance, marriage, 
and caste,^ and ail religious usages and institutions 
provided in Bengal Regulation IV of 1793, — viz., 
that Mahomedan law with respect to Mahomedans, 
and Hindu law with regard to Hindus, are to govern 
such decisions, — the Mahomedan law of each sect 
ought to prevail as to the litigants of that sect, 
and not the general or Suni Mahomedan law. Dee- 
dar Hossein v. Zuhooroonnissa 

2 Moo. I. A. 441 


See Act XL of 1858, s. 3 16 W. R. 231 
s. 33. 

See Court of Wards. 

I. L. R. 1 Cal e. 289 
I. L. R. 8 Calc. 620 

— xi. 

See Hindu Law — Custom — Inheritance 
and Succession. I. L. R. 1 Calc. 186 
19 W. R. 8 

See Hindu Law — Inheritance — Impar- 
tible Property 9 W. R. P. C. 15 
12 Moo. I. A. 1 

See Mahomedan Law — Custom. 

2 Moo. I. A. 441 

XV. 

See Mesne Profits— Right to, and Lia- 
bility FOR. 

B. L. R. Sup. VoL, 613 

See Mortgage — Accounts. 

1. _ s. 6— Reg. XVII of 1806 , 5. 3— 

Interest, rate of. Under s. 6, Regulation XV of 
1793, interest claimable under a bond must not 
exceed the amount of the principal. S. 3, Regul- 
ation XVII of 1806, is not inconsistent with the 
application of Regulation XV of 1793, inasmuch 
as the Regulation of 1806 refers to rates of interest 
and the Regulation of 1793 to accumulations of 
interest irrespective of rate. Bardakant Rai v. 
BhagwanDas . . I. L. R. 1 All. 344 

— — - Interest in excess 

of principal— Act XXVIII of 1855. S. 6, Regula- 
tion XV of 1793 (prohibiting the Courts from 
awarding as interest a sum larger than the principal) 
is not applicable to a suit instituted after the pass- 
ing of Act XXVIII of 1855. Even under Recula- 


See Bengal Regulation XL VIII of 
1793, s. 24 .4 B. L. R. Ap. 44 

s. 15. 

See Restitution of Conjugal Rights 

8 W. R. P. C. 3 
11 Moo. I. A. 551 

- — S. 25 — Landed proprietors. S. 25 of 

Regulation IV of 1793 was applicable to landed 
proprietors. Roghoobur Butt v. Government 

8 W. R. Mis. 50 

VIII. 

See Enhancement of Rent— Liability 
to Enhancement — Dependent Ta- 

LUKHDABS. 

— ss. 5 and 50. 

See Enhancement of Rent — Right to 
enhance . I. L. R., 22 Calc., 214 
L. R. 21 1. A. 131 

See Ghatwali Tenure. 

I. L. R. 3 Cal e. 251 

See Onus of Proof — Enhancement of 
Rent . . 4 B. L. R. P. C. 8 

See Resumption — Right to resume. 

5 Moo. 1, A. 467 

See Sale for Arrears of Revenue — 
Purchasers, Rights and Liabilities 
of . . 2 B. L. R. P. C, 23 
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digest oe cases. 


of tile creditor. Huromonee Gooptia v. Gobind 
Coomar Chowdhry . 5 W. R. 51 

3. — Interest in excess 

of principal Regulation XV of 1793 (prohibiting 
award of interest in excess of principal) applies to 
sums decreed only, and not to interest which has 
accumulated through the neglect of the judgment- 
. debtor to pay. Shib Chunder Goopto v. Allad 
Monee Dossia . . . 5W.E, Mis. 22 

4. — — Interest in excess 

•of principal. Where under s. 6, Regulation XV of 
1793, interest upon the principal prior to the insti- 
tution of the suit was adjudged to the plaintiff, 
limited to a sum equal to the principal, although 
that regulation was repealed when the suit was 
brought, yet, looking to the time when his contract 
was made, the plaintiff was held not entitled to any 
further interest before suit, but interest upon the 
principal was allowed to him from the date of suit 
to the date of decree. Jeebnath Singh v. Kuree- 
mun Bibee . . . . 7 W. B. 172 


Usurious transac- 


tion. To an action for recovery of arrears of rent 
due to the plaintiff under a sub-lease of a pergunna, 
the defendant pleaded that the sub-lease was part of 
a loan transaction, for the purpose of securing to the 
plaintiff an illegal interest upon the loan, and was 
void under Bengal Regulation XV of 1793. Hdd 
by the Privy Council (confirming the decision of the 
Courts below), that it was an usurious transaction, 
.•and that the suit should be dismissed. Wise v. 
Kishen Koomar Bose . 4 Moo. I. A. 201 

— ss. 8 and 9 — Maintenance of suit — 

Usury. Regulation XV of 1793, ss -8 and 9, for- 
bids the maintenance of any suit arising out of an 
usurious transaction. Wise v. Jagabandhu Bose 

2 B. L. B. P. C. 69 : 12 Moo. I. A. 477 

1, — ss. 9 and 10— Rate of interest — 

■Usufructuary martgagee. In a suit on a bond exe- 
cuted together with an assignment to the plaintiff 
of the rent of certain mehals farmed out to other 
parties, the Judge dismissed the suit under s. 9, 
Regulation XV of 1793, holding that a deduction 
of a certain sum from the jumma of the assignment 
was a device to obtain more interest than the legal 
rate. Held, that, under the decision of the Privy 
Council in Anundo Mohun Pal Chowdhry v. Kishen 
■Chunder Banner jee, S Moo. I. A. 358, that sec- 
tion does not apply where the transaction of the 
bond and the assignment are one and the same, 
and where the plaintiff has a claim to be treated as 
a usufructuary mortgagee under s. ,10 of the same 
law. Rassmonee Dossee v. Monshar Ally 

1 Hay 483 

, 2. Interest — Usury. 

Interference with the rate of interest in India was a 
■thing of positive law and cannot be extended be- 
yond the provisions of the Regulation (XV of 1 793). 

S. 9 of the Regulation does not declare that where 
an attempt has been made to elude the usury laws 


BENGAL REGULATION- 


-contd. 


1793— XV, ss. 9 and 10 --concld. 


the contract is itself void, nor does it direct the 
return of the pledge without redemption. The 
mortgagee may retain his pledge until he has re- 
ceived out of it his debt with interest at 12 per 
cent., the maximum allowed by s. 10 of the Regu- 
lation. Shah Makhunlal v. Srikrishna Singh 
2 B. Xi. R. P C 44 
II W. R. P. C. 19 : 12 Moo. I A 157 
Tasaduk Hossain v . Beni Singh. 

13 O'. L. R. 128 

XIX. 

See Onus of Proof — Resumption anti 
Assessment . 4 Moo. I. A. 468 

; fn „ n , „f- ® Dependent talnlchdar— Ex-pirn- 

rZw'fJ, effect of ’ on omissi °* ^ 

“ teatse. A lessee whose interest is that 
which is declared by Regulation XIX of 1793, s. 0 

leate C talukhdar > and does not forfeit his 

. ettlr.mpnf mp 7 ° mittin S *° renew his temporary 

— s. 10. 

Bee Grant— Power to grant. 

B. L. B. Sup. Vol. 75, 774 
12 W. B., 251 
X. Xj. B. 2 All. 545, 732 
Bee Jurisdiction of Civil Court- 
Rent and Revenue Suits. N .- W . P. 

I. L. B. 8 All. 552 
Bee Landlord and Tenant— Constitu- 
tion of Relation — Generally. 

8 ?* S2 note ; 83 note ; 

85 note ; 87 note ; 89 note 
See Resumption— Right to resume. 

15W.B. 483 
B. L. B. Sup. Vol, Ap. 8 
B. Xj. R.,Sup. Vol. 109 
B B. Xj. B. 566 

XXVX, S. 2. 

Bee Court of Wards. 

T X.L.B. 1 Calc. 289: 

Xi. B. 3 X. A. 72 : 25 W. R. 235 
I. L. B. 8 Calc. 620 
Bee Majority, age of. 

15B.Ii. R. 67: 23 W. B. 208 
L. B. 2 I. A. 87 
W. R., 1864, 83 
5 W. B. 2, 5 
7 W . B. 181, 502 

XXVII. 


Bee Munsif, jurisdiction of. 

I. B. B. 19 Gale. 
Bee Resumption— Right to resume. 

5 Moo. X. A, 467 

Bee Settlement— Construction of 

Settlement . I. L. B. 17 Gale. 458 
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BENGAL BEGULATIOH— contd. | BENGAL EEGULATION — contd. 


— 1703— XXVII— cu icld. 

1. s. 5 — Bazars made since 1793. 

8. 5, Regulation XXVII of 1793, had no applica- 
tion to bazars which did not ( xist in 1793. Aftab- 
ooden Ahmed v. Mohinee Mohun Bass 

15 ¥, B. 48 

Chunder Nath Roy v. Zemadar 

16W.B. 268 

Ram Manick Roy v. Asgur . 11 W. R, 112 

2. — — — — — Contract to collect 

duties. There is nothing illegal in a contract under a 
fanning lease from the owner of a hat to collect a 
portion of the proceeds of sale from persons ex- 
posing their goods for sale in the hat under tem- 
porary sheds or ij&gpen places, and such collections 
are not in the duties, but of rent 

for the use of land, jTbe; pmfisf ons of Regulation 
XXVII of 1793 Implied "ohlyto hats and bazars 
existing at the time.- : Sungsho Dhur Biswas v. 
Mudhoo Mohuldae 4 * : . 21 W. E. 388 

XXXVI, s. 17. 

See Registration— Bengal Regula- 
tion XXXVI OF 1793 8 w. B. 438 

’ XXXVII, s. 15. 

See Grant — Construction of Grants. 

2 Agra, 284 
I. L, B. 15 Bom. 222 

— XXjIV. 

See Ghatwali Tenure. 

13 B. Ii. B. 124 
I*. B. I. A. Sup. Vol. 181 

ss. 2, 5. 

See Enhancement of Rent— Liability 
to Enhancement— Dependent Tal- 
ukhdars . I. L. B. 14 Calc. 133 

s. 5. 

See Enhancement of Rent— Right to 
enhance . I. Ii. B. 4 Calc. 612 

See Sale for Arrears of Revenue- 
Purchasers, Rights and Liabilities 

OF . . . 2 B. L. B. P. C. 23 

XBV. 

See Limitation Act, 3877, Art. 12 (1859, 

s- 1, cl. 3) . . 11 W. B. 261 

s. 12. 

See Sale in Execution of Decree— Set- 
ting aside Sale— Irregularity. 

8 Moo. I. A. 427 

” — 7 XL VIII, s. 14 — Quinquennial 

registers — Attestation of Zillah Judge. According to 
Regulation XLVIII of 1793, s. 14, no counterpart 
quinquennial registers in the native language are 
considered authentic unless attested by the Zillah 


— 1703 — XLVIII, s. 14 — concld . 

Judge. Gobind Crunder Shaha i\ Puddo Monee 
Dassee 17 W. K. 400 

s. 24— Meg. IV of 1793 , 5 . 9— 

Jurisdiction of Collector. S. 24, Regulation 
XLVIII of 1793, and s. 9, Regulation IV of 1793, 
directed the Zillah and City Courts to transmit 
their decrees to the Collector, but did not authorize 
those Courts to make any orders on the Collector 
as to how he shall enter the result of such decrees 
in his books. Nimdhari Sing v. Kachun Sing 
4 B. L. B. Ap. 44 : 13 W. B. 162 


1. s. 7 — Moveable 'property. S. 7 of 

Regulation V of 1799 only applied to moveable pro- 
perty. Shib Ram Lall v. Raj Coomar Mitter 

6 W. B. 48 

2. Properly of in- 

testate without heirs — Widow with certificate. A died 
leaving a widow and two daughters and property 
in cash and Government securities. None of his 
heirs being present at the time, the Magistrate took 


— 1795 — XIII, s. 15. 

See Grant— Construction of Grant. 

2 Agra 284 

— XLI, s. 10. 

See Onus of Proof — Resumption and 
Assessment . . 1 Agra 167 

— 1796— XL 

See Eorfeiture of Property. 

7 W. B. P. C. 18, 47 

— 1797— IV. 

See Offence committed before Penal 
Code . . I. L. B. 1 All. 599 

I. L. B. 2 Calc. 225 

_ s. 24, el. (2). 

See Limitation Act, 1877, Art. 179 (1859, 
s. 20)— Step in Aid of Execution- 
Miscellaneous Acts of Decree- 
holder . 4 B. L. B. A. C. 158 

— XVI, s. 4. 

See Appeal to Privy Council — Stay of 
Execution pending Appeal. 

— 1798—1. 

See Appeal— Regulations. 

19 "W*. B. 122 

See Mesne Profits, Right to, and Lia- 
bility for. B. L. B. Sup. Vol. 613 

See Mortgage — Redemption — Right of 
Redemption. 

B. L. B. Sup. Vol. 588 

20 W, B. 387 

— 1799— V, s. 5. 

See Landlord and Tenant — Constitu- 
tion of Relation — Generally. 

4 B. L. B. Ap. 80 


2 a 
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BENGAL REGULATION— ccmfcL 
-1799 — V, s. 7 — concU . 


BENGAL REGULATION — contd. 
— 1800— X. 


possession of the property. Held, that it should 
have been made over to the Civil Court under s. 7, 
Regulation V of 1799, and that Court should treat 
such property as in its temporary care. Held , also, 
that the widow having obtained a certificate under 
Act XXVII of 1860, though opposed by one H, 
who alleged himself to be a cousin of the deceased, 
and who had appealed from the decision granting 
the certificate, the property might be delivered to 
the widow, who held the certificate, on her furnish- 
ing proper security for the purpose of indemni- 
fying the appellant H. Abid Hossein v. Reazun 

15 W. R. 802. 

8. — — — Escheat — Property 

taken possession of by District Judge— Period from 
which title vests in the Secretary of State. Where 
property of a person dying intestate is taken 
charge of by a District Judge acting under s. 7 of 
Regulation No, V of .1799, such property does not 
vest in the Secretary of State until the period 
prescribed by the Regulation has expired. Ram 
NarainDube v. The Secretary op State for 
India (1907) . . I. L. R. 29 All. 277 

‘ VII. 

See Limitation — Beng. Reg. VII of 
1799. 

B. L. R. Sup. Vol. Ap. 10 : 5 W. R. 100 

1. Decree-Act VIII 

of 1859 , 200. S. 206, Act VIII of 1859, did not 
apply to decrees under Regulation VII of 1799. 
Gopal Chandra Dey v. Feme Bibi 

1 B. L. R. A. C. 76 : 10. W. R. 104 

2. Bang. Reg. VIII 

of 1831— Repeal, effect of. A summary suit for 
rent under s. 15, Regulation VII of 1799, was 
pending when Act X of .1859 came into force, 
and was, therefore, governed, by Regulation VIII of 
1831, s. 4 of which declared that the decision in the 
summary suit should be final, subject to a regular 
suit. By s. 1, Act X of 1859, Regulation VII of 
1799, as. 1 to 20, and Regulation VII of 1831 were 
repealed, except as to proceedings commenced 
before the d ate of the Act coming into force. Held, 
that the repealing section did not take away the 
right to bring a regular suit. Gqbind Chunder 
Mookerjee v. Kalla Gajee 

B. L. R. Sup. Vol. 626 : 2 Ind. Jur. N. S. 119 

Gobind Chunder Mookerj.ee V. Kala Gazi 

7 W. R. 185 

— — s. 25 — “ Under -renter” — Sale on 

default in payment of rent A raiyat holding a jote, 
for which he pays a particular rent to a Collector, 
who holds the land under khas management, was 
an 46 under-renter ” within the meaning of s. 25, 
Regulation VII of 1799, and if he made default in 
the payment of lent, the proper procedure for the 
Collector was to sell his land at the end of the year. 
Rtjngo Kqpohooa V. Dehassur Mussulman 

18 W. R. 302 


See Hindu Law — Custom— Inheritance 
and Succession I. L. R. 1 Calc. 186 

See Mahomedan Law — Custom. 

2 Moo. I. A. 441 

1803—11, 

, s. 18, cl. (3) — Good and suffieien t 

cause — Limitation. The words “ other igood 
and sufficient cause ” in cl. 3, s. 18, Regulation 
II, 1803, of the Bengal Code, include insanity, 
whether there has been or is a commission of lunacy 
or the like or not ; and the word “ precluded ” in 
the same clause -'does not hnean precluded during 
the whole term of twelve ^years or merely at its 
commencement, but means in effect precluded 
during any part of it. In computing the twelve 
years’ period of limitation, there should not be 
reckoned any time elapsing while the person for 
the time being entitled to seek redress was not free 
from disability. Troup v. E. I. Company. Dyce 
Sombre v. E. I. Company. 

4 W. R. P. C. Ill : 7 Moo. I. A. 104 

XXXI, s. 6. 

See Grant — Construction of Grants 

I. L. R. 21 All. 12 

XXXIV. 

See Mortgage — Accounts. 

I. L. R. 2 All. 593 

See Mortgage — Redemption — Mode of 
Redemption and Liability to Fore- 
closure . I. L. R 8 AIL 402 

LII. 

See Court of Wards. 

I. L. R. 5 All. 142 
9 W. R. P. C. 9 
I. Xi, R 22 All. 294 

1805—11. 

See Limitation— Beng. Reg. II of 1805. 

- XII, s. 34. 

See Jaghir . . W. R IP. B. 85 

1806— XVII. 

See Limitation Act, 1877, Art. 135. 

I. L. R. 16 Calc. 693 

' ' See Mortgage— Foreclosure— Right of 
Foreclosure . 11B.L.R. 301 

See Mortgage— Redemption — Right of 
Redemption. 

7 B. L. R 136 : 13 Moo. I. A. 560 

See Onus of Proof — Mortgage. 

B. L. R Sup. Vol. 415 

See Pre-emption — Right of Pre-emp- 
tion . . I. L. R. 11 All. 164 
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1800 — XVII— co/ic?d. 

Operation of, in Chupra. 

Regulation XVII of 1803 came into operation 
in the district of Chupra on September 11th, 1806. 
Bukshush Hossein V. FuZEELONISSA 


See Beng. Reg. XV of 1793. 

I. L. R. 1 All. 344 

— s. 7. 

See Limitation Act, 3877, Aft. 120. 

I. L. R. 14 All. 405 
See Limitation Act, 1877, Art. 132. 

I. L. R. 20 Gale. 209 
See Mortgage— Foreclosure— Demand 
and Notice op Foreclosure. 

I. L. R. 4 All. 276 

See Mortgage— Foreclosure— Right 

of Foreclosure . 5 B. L. R. 389 

See Mortgage — Redemption — Mode of 
Redemption and Liability to Fore- 
closure . 3 B. L. R. A. C. 141 

I. L. R. 3 All. 653 
I. L. R. 9 All. 20 
See Mortgage — Redemption — Right of 
Redemption. 

B. L. R. Sup. Vol. 598 
I. L. R. 9 All. 20 

See Transfer of Property Act, s. 2. 

I. L. R. 0 All. 202 
I. L. R. 11 Calc. 582 
I. L. R, 12 Calc. 583 

— s. 8. 

See Limitation Act, 1877, Apt. 1 20. 

I. L. R. 14 All. 405 
See Limitation Act, 1877, Art. 332. 

I. L. R. 20 Calc. 289 
See Limitation Act, 1877, Art. 144- 
Ad verse Possession. 

I. L. R. 11 All. 144 
See Mortgage — Foreclosure — Demand 
and Notice of Foreclosure. 

See Mortgage — Foreclosure — Right of 
Foreclosure . I. L. R. 10 All. 59 
I. L. R. 23 Calc. 228 
L. R. 22 I. A. 183 
See Mortgage — Redemption — Mode of 
Redemption and Liability to 
Foreclosure . I. L. R. 9 All. 20 

See Transfer of Property Act, s. 2. 

I. L. R. 8 All. 282 
I. L. R. 11 Calc. 582 
I. L. R. 12 Calc. 583 
I. L. R. 14 Calc. 451, 599 
I. L. R. 15 Calc. 357 

1% — — Notice of fore- 

closure — Y ear of grace. The year mentioned in s» 8 


BENGAL REGULATION — conU. 

— — 1806 — XVII — s. 8 — concld, 

of Regulation XVII of 1806 is to be reckoned from 
the date of the service of the notice of foreclosure 
under that section. Mahesh Chandra Sen v. 
Tarini . . . 1 B. L. R. F. B. 15 

S. C. Mohesh Chunder Sen, v . Tarinee 

10 W. R. F. B. 27 

2. Mortgage by 

conditional sale— Foreclosure— Parwanah — “ Official 
signature ” — Procedure. Hdd , that a parwanah 
or notification to the mortgagor, issued, in a 
suit for foreclosure of a moitgage by conditional 
sale under the provisions of s. 8 of Regulation 
XVII of 1806, which bore the seal of the Court 
and the initials of the Judge of the Court from 
which it issued, was a good and sufficient 
notification within the meaning of the Regulation. 
Madhopersad v. Gajudhar , I. L. P. 11 Calc. Ill, 
distinguished. Kubra Bibi v. Wajib Khan , I. L . B. 
16 All . 59, quoad hoc , overruled. Bhagwat Kuri 
Baldeo Rai (1906) . I. L. R. 29 All. 145 

XIX. 

Petition under— 

See Res Judicata— Parties — Inter- 
venes . I. L. R. 3 Calc. 705 

1810— XIX. 

See Act XX of 1863, s. 1 8. 

15 B. L. R. 167 
I. L. R. 19 Calc. 275 

See Endowment I. L. R. 18 All. 227 

1812 — V — Notice of suit for arrears 

of rent — Decree in former suit. A suit for arrears 

of rent at a certain rate decreed in a former suit 
may be maintained without notice under Regula- 
tion V of 1812; the decree itself being held to be 
sufficient notice. Ramjeebun Bose v. Tripoora 
Dossee 

W. R. F. B. 93 : Marsh. 396 : 2 Hay 449 

ss. 2 and 3. 

See Cess . I. L. R. 15 Calc. 828 
I. L. R. 17 Calc. 720 

See Enhancement of Rent — Notice of 
Enhancement — Service of Notice. 

I. L. R. 11 Calc. 608 

s. 20. 

See Appeal— Regulations. 

12 B. L. R. 380 

1. - Beng. Beg. V of 

1827— Dispute as to right to collect rents of undivided 
estate. A dispute as to the right to collect the rents 
of a joint ’undivided estate in a certain proportion 
must be dealt with under Circular Order No. 10 of 
18th April 1863, and s. 26, Regulation V of 1812, 
as amended by Regulation V of 1827. S. 318 of 

2 Gr 
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BENGAL REGULATION — contd. 


1812 — V — s. 26 — contd . 

the Code of Criminal Procedure, 1861 , did not ap- 
ply. Ramrunginee Dossee v Gooroodoss Roy 

18 W. R. Or. 36 

In s. c. a review was applied for and rejected, and 
It was held that a consideration of the rights of 
private individuals, and not only the interests of 
the public with reference to the Government 
revenue or otherwise, was sufficient to bring a case 
under Regulation V of 1812 Gooroodoss Boy 
v t Ramrunginee Dossee . 20 ¥. R. 54 

2. — Beng. Meg . V of 

1827 — Manager of joint undivided estate — Power of 
Judge. A Judge has power to order the person 
appointed under Regulation V of 1812, s. 26, and 
Regulation V of 1827, to manage an estate, to 
make over the surplus, after payment of revenue 
and other outgoings to the person or persons 
entitled to receive the same. In the matter of the 
petition of the Collector of Rungpore 

B. L. R. Sup. Vol. 055 
2 Xnd. Jur. N. S. 178 : 7 W. R. 273 

3. - — - — - — — — — Collector , position 

of — Beng. Meg. V of 1827 — Possession by Collector. 
A Collector, in taking charge of property which 
came under attachment by an order of the Civil 
Court under s. 6, Regulation V of 18.12, as modified 
by s. 3, Regulation V of 1827, was held to have 
taken and retained charge on behalf of the parties 
entitled, and, unless and until anything could he 
shown to have changed the state of things during 
such attachment, the parties in possession at the 
time when it commenced must be held to have 
continued in possession throughout the attachment. 
Purchasers subsequently put into possession by 
the Civil Court, who took from the Collectorate 
rents relating to an antecedent period, did not 
thereby exercise rights of ownership for such 
period. Soolochuna Dayee v. Deep Narad* 
Bose 12 W. R. 95 

4. — Beng. Meg. V of 

1827 , 5. 3— Attachment — Jursdiction of Collector . 
On an application under Act VIII of 1859, s. 200, 
the Judge ordered the attachment of certain pro- 
perties, and thereafter sent a precept to the Col- 
lector under Regulation V of 1827, and ordered 
him hold the properties in question and two 
others in attachment and to appoint a person for 
the due care and management of the same. Held , 
that Regulation V of 1827 was not intended to 
apply to any other cases of attachment of landed 
property than those provided for in the Regulation 
mentioned therein, and the order was therefore 
made without jurisdiction. Collector of Noa- 
kally V. Paxwell . . . 20 W. R. 78 

— - — Beng. Meg. V of 

1827— Power of Collector after order made by Judge. 

When a Judge has made an order in the terms of 


1812 — V — s. 20 — concld . 

Regulation V of 1812, s. 26, as modified by Regu- 
lation V of 1827, he is functus officio , and it then 
lies upon the Collector, as manager and holder, to 
take at his own proper risk and upon his own res- 
ponsibility everything that he finds to be part of 
the joint estate. Ram Runginee Dossee v. 
Qpoeoo Doss Roy . . 22 W. R. 212. 

— XVIII, s. 2. 

See Cess * I. L. R. 15 Calc. 828 

XX, s. 5. 

See Limitation Act, 1877, Art. 84 (1859, 
s. 1 , cl. 9) . . 9 W. R. 113 

. Hundis. S. 5, Regu- 

lation XX of 1812 (concerning the registration of 
“ bonds, promissory notes, and generally of obliga- 
tions for the payment of money ”),.was not appli- 
cable to hundis or other similar negotiable mercan- 
tile securities. Boistub Churn Doss v. Prem 
Chgnd Mitter .... 4 W, R, 98 

1814 — I. 

See Evidence— Civil Cases— Reports 
of Ameen and other Officers. 

9 W. R, 86- 

XIX. 

See Jurisdiction of Civil Court — Rev- 
enue Courts— Partition. 

I. L. R. 4 Calc. 510 
2 W. R. Mis. 51 
20 W. R. 182. 
I. L. R. 8 Calc. 120 

See Partition. 

See Sale for Arrears of Revenue — 
Setting aside Sale— Irregularity. 

8 B. L. R. 230' 

See Sale for Arrears of Revenue — 
Setting aside Sale — Other Grounds. 

5 B. L. R. 135 : 17 W. R. 21 

s. 9. 

See Enhancement of Rent— Liability 
to Enhancement — Lands occupied 
by Buildings and Gardens. * ' 
3 B. L. R. A. C. 65 

XXVII. 

See Pleader — Remuneration. 

. 1 Ind. Jur. 35L S. 334 : 6 W. R. 108- 

ss, 13 and 21. 

See Pleader — Appointment and Ap- 
pearance . I. L. R. 16 AH. 240 
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1814 — XXIX. 

See Ghatwali Tenure. 

Marsh. 117 : W. R. F. B. 84 

14 W. R. 208 
I. L, R. 5 Gale. 389 
I. Xj. R. 9 Gale. 187 

I. L. R. 22 Gale. 156 

See Land Acquisition Act, 3 870, s. 39. 

18 W. R. 91 

1816 — IX. 

See Bengal Act VII of 1868, s. 1. 

I. L. R. 14 Gale. 440 

See Sale for Arrears of Revenue — 
Incumbrances— Act XI of 1859. 

I. Is. R. 14 Gale. 440 

XI. 

See Hindu Law— Inheritance— Impart- 
ible Property . 3 W. R. 116 

XIV. 

See Prisons Act, XXVI of 3870. 

4I.W.4 

; 1817 -V. 

See Treasure Trove 4 W. R. Mis. 8 
7 Mad. 150 
7 B. Is. R. Ap. 3 

15 W. R. 525 

XII, s. 16. 

See Evidence Act, s. 35. 

I. Is. R. 23 Gale. 366 
See Evidence Act, s. 74. 

I. L. R. 18 Gale. 534 

XX. 

Se Confession— Confessions to Police 
Officers . . 2 G. ¥, I. 687 

' s. 10— 

See Zamindari Daks. 

I. L. R. 28 Gale. 293 

— s. 21. 

See Penal Code, s. 188 7 C. L. R. 575 

— — — — Village chauhidar, 

Liability to pay wages of— Land-owner. A lia- 
bility on the part of a landholder to pay the wages 
of a village ehaulddar appointed under s. 21, Re- 
gulation XX of 1817, cannot be inferred from the 
fact that the chaukidar’s salary was fixed by the 
heads of the village, and apportioned among the 
several house-holders without objection made by 
any of them, hut must be proved in order to sustain 
a suit brought by the chaukidar against the land- 
holder. Golamee v . Paslan 18 W. R. 298 

1818— III. 

See Act of State . 6 B. L. R. 392 

See Habeas Corpus. 

6 B. L. R. 392, 459 
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— 1818 — III — ccndd. 

„ — Validity of -Act XXXIV of 

ISoO and Act III of 185S — Arrest of native sub- 
ject Power of Indian Legislature — 13 Geo. III. 
c. 63 , 5. 36—37 Geo. Ill, c. 142, s. 8—21 Geo. Ill , 
^ Witt. IV, c. 85, s. 43. Regulation 
ill oi 1818 was applicable only to natives and those 
subject to the jurisdiction of the provincial Courts. 
It was passed under 37 Geo. Ill, c. 142, s. 28, 
not 13 Geo. Ill, c. 63, s. 36. It was passed by 
a legislative authority having full power in that be- 
half. Considering the circumstances under which 
it was enacted. Act III of 1858, which extended the 
effect of that Regulation to Calcutta, was not 
ultra vires. In the matter of Ameer Khan 

0 B. Is. R. 392 


2 . 

1850- 


. Act XXXIV of 


-Act HI of 1858. Assuming the power of a 

Judge of the High Court to issue a writ of habeas 
corpus, and assuming the right of appeal against an 
order refusing such writ -.—Held, that, it appearing 
that the prisoner was in custody under a warrant in 
the form prescribed by Regulation III of 1818, the 
detention was legal. The detention, to be legal, 
need only be covered by an actually existing war- 
rant of the Governor General in Council in the form 
prescribed, without regard to the lawfulness of the 
arrest. The Regulation is not confined to prisoners 
of war or foreigners held in confinement for political 
reasons. The substance of Regulation III of 1818 
was expressly re-enacted by Act XXXIV of 1850 
and Act III of 1858, and therefore, as the result 
of these later Acts alone, the detention would be 
legal. Those Acts are not contrary to the power 
conferred on the Indian Legislature by 3 & 4 Will. 
IV, c. 85, s. 43. In the matter of Ameer Khan 
0 B. Is. R. 459 : 17 W. R. Cr. 15 


3. 


Warrant of arrest and com- 


mitment under — Effect of. The Governor Gene- 
ral, in issuing a warrant of commitment under 
Regulation III of 1818, does not in any way act 
judicially or as a Court of Justice, nor is lie to be 
considered as having adjudicated that the person 
placed under personal restraint had been guilty of 
some specific offence. The proceeding is not in the 
nature of a conviction of the person placed under 
restraint ; therefore the person so placed under res- 
traint cannot, in any future proceeding taken, 
against him, plead that he has been already tried, 
convicted and punished. Queen v. Ameer Khan 

9 B, Is. R. 36 

- — 1819—11. 

See Settlement— Right to Settlement 

5 B. Is, R. 528 note, 529 note 
8 B. Is. R. 524 


s. 28, 


See Sanad 


12 B. h, R. 120 
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1819 — 17TXX — concld. 


1819 — XI — concld. 


1. : — — Transfer of tenure. . A. 

transfer of his tenure by a patnidar is not bind- 
ing on the zamindar, unless made strictly in ac- 
cordance with the provisions of Regulation VIII 
of 1819. Watson v. Collector of Rajshahye 

8 B. Ii. B. P. C. 48 : 13 Moo. I. A. 160' 

2. Application of 

Beng. Beg. XLIV of 1793. Regulation VIII of 1819 
was intended to apply to leases which might have 
been avoided by the grantor or his heirs during the 
time that Regulation XLIV of 1793 was in force 
but which, so far from having been avoided, had 
been acted upon by the parties after the expiration 
of ten years, and were treated and considered as in 
existence at the time when Regulation VIII of 
1819 was passed. Sheq Pershad Singh v. Rally 
Dass Singh . . I. Is. B. 5 Calc. 543- 

3. Suit for Bent — 

Patni tenure , transfer of , by sale— Bengal Tenancy 
Act ( VIII of 1885), s. 195 (e). Regulation VIII of 
1819 is not affected by the Bengal Tenancy Act 
of 1885 ; the Regulation being specially saved from 
its operation by s. 195 (e) of that Act. Gy an ad a 
Kantho Roy Bahadur v. Bromo moyi Dassi 

X. Xi. B. 17 Gale. 162.. 

s. 2, cl. 4. 

See s. 74 . 10 C. W. N. 527 

- — — s. 3, el. (3). 

See Rent X. X». B. 33 Gale. 140 

s. 3, el. 5. 

See Putni Taluk . 10 C. W N. 201 
ss. 3, 4. 

See Sale for Arrears of Rent — Effect 

of Sale . I. L. B. 29 Gale. 813 

ss. 3 and 6. 

See Patni Tenure. 

X. L. B. 25 Gale. 445- 

- s. 5. 

See Bengal Tenancy Act, s. 15. 

I. Xj. B. 19 Gale. 504 

s. 6. 

See Appeal— Regulations. 

I. Ii. B. 1 Gale. 383- 
5 C. Ii. B. 138 

— - s. 8. 

See Appellate Court— Objections 

TAKEN FOR FIRST TIME ON APPEAL. 

I. Ii, B. 20 Gale. 80 

See Putni Tenure. 

I. Ii. B. 33 Gale. 140.. 
See Sale for Arrears of Rent — Set- 
ting aside Sale— Irregularity. 

s. 9. 

— Bight of suit to recover deficiency for which 
defaulting purchaser is made answerable . A suit 
to recover the deficiency for which the defaulting' 


See Landlord and Tenant— Consti- 
tution of Relation— Generally. 

8 B. Ij. B. Ap. 82 note, 83 notes 
85 note, 87 note, 89 note 
See Parties — Parties to Suits — Gov- 
ernment . . 8 B. Is. B. 524 

See Resumption — Procedure. 

— VI, ss. 3 and 8. 

See Perry . . . 4I,¥, 149 


— s. 13, el. (2). 

See Perry . . 7 W. B. Or. 32 

See Jurisdiction of Civil Court — Per- 
ries .... 4 H. W. 146 

B. Xi. B., Sup. Tol„ 630 

_ vxii. 

See Appeal I. Xi. B. 32 Calc. 572, 957 
See Bengal Tenancy Act, Sch. Ill, Art. 

2. . . I. L. B. 23 Calc. 191 

See Decree . I. L. B. 32 Gale. 630 
See Decree, execution of. 

X. L. B. 32 Gale. 972 
See Deposit in Court. 

X. Xi. B. 23 Gale. 107 
See Evidence . I. Xi. B. 32 Gale. 710 
See Interest, rate of. 

I. X. B. 32 Cale. 258 

See Jurisdiction. 

I. Ii. B. 32 Gale. 162 
See Landlord and Tenant. 

I. Xi. B. 32 Cale. 395 
See Limitation X. XL B. 32 Cale. 169 

See Limitation Act, 1877, Sch. IJ, Art. 

29 . .1. Ii. B. 30 Cale. 440 

See Limitation Act, 1877, Art. 144- 
Ad verse Possession. 

■-.A-VC -'g.. X. Xi. B. 19 Calc. 787 

See Occupancy Right, transfer of. 

X. X*. B. 32 Cale. 386 
See Offence . X. L. B. 32 Calc. 816 
See Patni Tenure. 

I. L. B. 28 Gale. 744 
See Record of Rights. 

I. Ii. B. 32 Gale. 338 
X. Xi. B. 32 Calc. 518 
See Sale for Arrears of Rent. 

I. Xi. B. 32 Cale. 911 
I. Xi. B. 32 Cale. 953 
See Suit . I; Xi, B. 32 Gale. 422 
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. — 1819 — VIII — s. 9 — conddr. 


purchaser is made answerable under s. 9 of Reg. 
VIII of 1819 is maintainable in a Civil Court. 
Raghu Ram Hazra v. Mohesh Chandra Bando- 
padhya (1902) . . . 7 C.W.I. Ill 

— S. 13 — u Profits ” — Adjustment of 

accounts between defaulting tenure-holder 
and person who has held possession as mortgagee 
under Reg. VIII of 1S19 , s. IS. The word “profits 55 
in the 4th clause of s. 13 of Regulation VIII of 1819 
means that which is left to the tenure-holder after 
payment of the rent of the^tenure. A person who 
enters into possession of a tenure as mortgagee 
under the provisions of that section is bound in the 
first place to pay the rent due to the landlord out of 
the collections before applying the same to the 
liquidation of his own debt, and the defaulter is not 
to be liable for the rent of the tenure during the 
period of the possession by the person so holding it 
as mortgagee. Bala Bharxjb Chandra Karpur v. 
Lalit Mohtjn Singh . I. L. B. 12 Calc. 185 


See Set-off — General Cases. 

21 C. L. It. 414 


s. 14. 

See Voluntary Payment. 

I. L. B. 28 Calc. 826 

s. 15, el. (1). 

See Registration Act, 1877, s. 17. 

I. L. B. 5 Calc. 226 

s. 17 (3)— 

See Sale eor Arrears of Rent — Rights 
op Purchasers . 6 C. W . IV. 794 

— — — s. 17, cl. (3 ) — Arrears of rent of 

a patni. By cl. 3, s. 17 of Regulation VIII 
of 1819, arrears of rent for a patni being considered 
personal debts, a person who was no party to an 
original decree for arrears of rent on account of a 
patni cannot be held liable for them. Inder 
Chunder Baneeji z. Eshan Chunder Roy 

1 Hay, 474 

s. 18, el. (4), 

See Limitation — Beng. Reg. VII of 
1799 . B. L. R. Sup. Vol. Ap. 10 

— — - s. 18 — Attachment — Attachment for 

arrears of rent — Wrongful attachment — Liability 
to account for receipts and disbursements under. 
Under Regulation VIII of 1819, a sezawal 
cannot be deputed and lands attached 
under its provisions, unless the arrears of rent 
claimed shall have been actually due for an entire 
month before the date of attachment. Whenever 
a person is proved to have exercised the power of 
attachment alluded to above illegally, he is bound to 
give a true and full account of all receipts (unautho- 
rized cesses not excepted) and disbursements made 
by his agents, during his attachment, and only such 


BENGAL BEGTJLATION — conid. 

1819 — VIII — s. IB— conoid. 

disbursements as are shown to be necessary and 
bona fide can be allowed. Gobind Chunder 
Burmono v. Allabux . . .2 Hay 347 

1821— X. 

S ee Sale por Arrears op Revenue — 
Setting aside Sale — Other Grounds 
3 Moo. I. A. 100 

1822— VII. 

See Act XIII of 184S. 

See Contract Act, s. 23 — Illegal Con- 
tracts — Illegal Cesses. 

1 Agra 207 

2 Agra 336 

See Enhancement of Rent — Liability 
to Enhancement — General Liabi- 
lity . X. Ij. R. 16 Calc. 586 

See Evidence Act, s. 74 . 

X. L. B. 4 Calc. 79 

See Government Officers, Acts op. 

4 B. L. B. P. C. 36 
See Jurisdiction op Civil Court — • 
Revenue Courts — Partition. 

4 3ST. W. 129 
7 1ST. W. 9 
15 W. B. 537 
6 C. Xj. B, 365 

See Limitation Act, 1877, Art. 45. 

See Sale for Arrears op Revenue — 
Incumbrances — Act XI op 1859. 

14 W. B. 1 
15 W. B. 141 

See Settlement — Miscellaneous Cases 

23 W. B. 438 
X. Xj. K. 16 Gale. 586 

See Settlement— Mode op Settlement* 

2 Agra 258 
0 C. X,. XL 305 

s. 33. 

See Survey Award . 1 Agra 267 

11 W. B. 389 

X. 

See Boundary . . 8. W. B. 343 

9 W. E. 426 

XX, s. 9. 

See Jurisdiction op Civil Court — Rent 
and Revenue Suits, N -W P. 

X. Xj. B. 1 All. 373 

— — s. 29. 

See Limitation Act, 1877, Art. 134. 

I. L. B. 9 All. 97 

ss„ 30,33. 

See Sale for Arrears op Revenue — 
Incumbrances — Beng. Reg. XI op 
1822. 
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1823-VI, s. 5, el. (2). 


See Damages — Measure and Assess- 
ment of Damages — Breach oe Con- 
tract . . 3 Agra 77 

'■ "■ . vJr 

s, 5, el. (4) — Contract to sow indigo— 

Default in sowing. Held , that, in a contract 
to sow indigo, not sowing would be primd facie 
evidence of dishonesty ; and that, in order to claim 
the benefit of cl. 4 of s. 5 of Regulation VI of 
1823, it was necessary to show that the negligence 
to sow had been accidental. Lal Mahomed Biswas 
v. 'Watson . 1 Ind. Jur. N. S. 3 : 4 W. R. 02 


s. 8. — Joint 


in contract— 
suit to recover 


Specification of liability. In 
the value of the produce of land from defendants, 
who had agreed to cultivate it, but had failed 
to do so, it was held that, as defendants were jointly 
liable, a specification of liability was not required, 
as the case did not come within s. 8 of Regulation 
VI of 1823. Munraj Muhton v. Hudson 

12 W. R. 309 

1824—1. 

See Railway Company . 10 B. L. R. 241 
Assessment of land formerly 


occupied for Government salt-works. 
Upon the relinquishment by the Government of 
lands, within the ambit of a permanently-settled 
zamindari, continuously used before and since the 
perpetual settlement of salt-works from the com- 
mencement of salt-making by the Government, until 
after the passing of Regulation I of 1824, the pro- 
visions of that Regulation are applicable to the 
mutual rights of the zamindar and of the Govern- 
ment. Such lands were held by the officers of the 
Salt Department, in terms of cl. 1 1 of that Regula- 
tion, “ free of rent ” and “ under a perpetual title of 
occupancy,” whether belonging to a permanently- 
settled estate or not. The force of the Regulation 
and the right of the Government to assess such land 
are not affected by “ khalari,” payments having 
been made, among other compensations, by the 
Government to the zamindar ; and cl. 1 1 appears to 
contemplate some such payment. On a settlement 
of the relinquished lands, “ khalari 55 payments, 
being “ sums remitted to the zamindars and to be 
allowed in perpetuity ” within the meaning of cl. 4 
of s. 9 of Regulation I of 1824, must be continued to 
the zamindar ; or, if a settlement should be made 
with others, he should be assessed only for the land 
retained by him. Secretary oe State for 
India v. Anandomoyi Debi 

I. L. R. 8 Calc. 95 

Reversing the judgment of the High Court in a 
decision unreported given after remand in Oujan- 
dro Harain Roy v. Collector of Midnapore 

23 W. R. 197 


See Act XIII of 1848. 

10 Moo. I. A. 511 
2 B. L. R. P. C. Ill 

See Collector, jurisdiction of. 

7 N. W. 302 

— XI. 

See Accretion. 

See Act IX of 1847 . 6 B. L. R. 25 

See Boundary . . 9 W. R. 426 

See Land Acquisition Act, 1870, s. 39. 

I. L. R. 11 Calc. 696 

See Landlord and Tenant — Accretion 
to Tenure. 

— s. 4. 

See Malikana 0 7 C. W. N. 846 

See Settlement — Effect of Settle- 
ment I. L. R. 20 Calc. 732 

s. 4, paras. 1 and 2 —Oudh Latos 


1825- VII, s. 7. 


See Attachment — Mode of Attachment 


Act ( XVIII of 1876) — Accretion— Riparian pro- 
prietors — Change in course of river — Gradual 
and imperceptible accretion — Alteration of land by 
sudden change of course of river or by violence of 
its stream — Ownership not changed — Tidal and 
non-tidal rivers. The appellant sued to recover 
possession of a large extent of land, which she claim- 
ed as an accretion to her estate of Kamyar lying on 
the south side of the river Gogra, a non-tidal river, 
by reason of a change in the channel of the river 
the effect of which was, as stated in the plaint, that 
“ the northern channel receding gradually to the 
north the said land was added to Kamyar as alluvial 
accretion towards the south of the said channel.” 
It was found by the Judicial Committee that the 
predecessors of the respondent were the original 
owners of the land claimed ; that there had been no 
slow and gradual pushing northward of the northern 
boundary of the appellant’s land ; and that there 
was still a channel of the river between the pro- 
perties of the appellant and respondent, although 
the main stream had shifted to the north. Held, 
that it was not a case of accretion by gradual slow 
and imperceptible means, in which, as laid down in 
Lopez v. Muddun Mohan Thahur , 13 Moo , 1. A. 
467; 5 B. L. R. 521 , the accreted land belongs to 
the owner of the adjoining land ; but the principle 
applicable to it was that laid down in para. 2 of s. 4 
of Regulation XI of 1825 (which was applied to 
Oudh by Act XVIII of 1376), that in cases in which 
a river by a sudden change in its course or by the 
violence of its stream separates land from one 
estate and joins it to another without destroying 
its identity and preventing the recognition of the 
land so removed, in such cases the land on being 
clearly recognized remains the property of the 
original owners — in this case the respondents. 
Mayor of Carlisle v. Graham , L. R. 4 Exch. 361 , 
followed. The principle of that case, which had 
reference to a tidal river, is equally applicable to a 
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BENGAL REGULATION — contd. 


1825 — XI — s. 4, paras. 1 and 2 
— concld. 


non-tidal river. Ritraj Runwar v. Sarfaraz 
Kunwar (1905) . . I. L. R. 27 All. 058 

XIV. 

See Onus of Proof — Resumption and 
Assessment . 4 Moo. I. A. 486 


s. a 


12 B. L. R. 120 


See Sanad . 

— XX. 

See Jurisdiction of Criminal Courts — 
European British Subjects. 

18 B. L. R. 474 

— 1826— XII. 

See Stamp— Bengal Regulation XII of 
1826 . . W. R. 1864, 289 

1827— V. 

See Bengal Regulation V of 1812. 


— 1828— III. 

See Bengal Act VII of 1868, s. 1. 

I. L. R. 14 Gale. 440 

See Sale for Arrears of Revenue — 
Incumbrances — Act XI of 1859. 

I. L. R. 14 Gale. 440 
See Special Commissioners. 

1 W. R. P. C. 20 
See Sunderbuns Settlement Regula- 
tion . . 2 B. L. R. P. G. 83 

4 C. W. N. 513 
XXVIII, s. 11 — Succession to 


mohurari tenures. — S. 11, Regulation XXVIII of 
1828, requiring successions to mokurari tenures to 
be reported to the Collector within six months, 
referred only to the security of the revenue, and 
not to private interests. Umrith Nath 
Chowdhry v. Koonj Behary Singh 

W. R. E. B. 34 

1829— XIV. 

See Security for Costs— Appeals. 

7 Moo. I. A. 431 

— 1831— VIII. 

See Bengal Regulation VII of 1799. 

B. L. R. Sup. Vol. 626 

See Sale for Arrears of Rent — Incum- 
brances 10 B. L. R. 139, 150 note 

1832— VII. 

See Mahomedan Law — Dower. 

6 B. L. R. 54 

s. 9— 

See Converts . I. L. R, 25 All. 546 

1833— IX. 

See Act XIII of 1848. 

10 Moo. I. A. 511 


BENGAL REGULATION— concld. 


— 1833 — IX — concld. 

See Jurisdiction of 
Survey Awards 


Civil Court — 
3 N. W. 132 
2 Agra 340 
V 4 W. R. 79 

See Mortgage — Accounts 3 Agra 314 

See Right of Suit — Awards, suit con- 
cerning . . 2 Agra 340 

7 N. W. 169 

XIII. 

See Jurisdiction of Civil Court — 
Registration of Tenures. 

13 W. R. 397 

See Jurisdiction of Criminal Court — 
European British Subjects. 

13 B. L. R. 474 

See Right of Suit — Registration of 
Name . . 13 W. R. 397 

BENGAL RENT ACT X OF 1859. 

See Civil Procedure Code (Act XIV of 
1882) . I. L. R. 85 Calc. 990 

See Limitation Act, 1877, s. 14. 

I. L. R. 18 Gale. 368 

See Special or Second Appeal — Orders 

SUBJECT OR NOT TO APPEAL. 

I. L. R. 28 Gale. 532 

See Withdrawal of Suit — Suits. 

I. L. R. 21 Calc. 428, 514 


1 . 


Civil Procedure Code {Act XIV of 


1882), s. 373. The provisions of s. 373 of the Civil 
Procedure Code have no application to suits institu- 
ted under Act X of 1859. Where a plaintiff applied 
to withdraw a suit for rent and the Court permitted 
such withdrawal, but dismissed the suit and did not 
give distinct permission to bring a fresh suit upon 
the same cause of action : Held , that a fresh suit 
was maintainable. Golam Mahomed v. Si vend r a 
Pada Banerjee (1908) . I. L. R. 35 Calc. 990 

12 C. W. N. 893 


2 . 


Assam Rent Law. The Rent 


Law, Act X of 1859, was held to be in force in 
Assam. Hootaboo Raoot v. Loom Raoot 

I. L. R. 7 Calc. 440 note 
Jullow Surma Patwaree v. Madhub Ram 
Atoi Burha Bhukut . 16 W. R. 202 


3. 


Debra Dboon, district of. 


The Rent Law, Act X of 1S59, was held not 
to be in force in the Dehra Dhoon district. The 
Dhoon forms part of 44 the territories not subject to 
the General Regulation.” Dick v. Heseltine 

1 N. W. 196 : Ed. 1873, 280 

1. — s. 6— Right, acquisition of 

— Chaukidari chalcran land — Service tenure — Right 
of occupancy — Bengal Act VIII of 1869 — Bengal 
Tenancy Act ( VIII of 1885), ss. 19, 181. A raiyati 
tenancy was created under a chaukidar in chauki- 
dari chakran land so far back as 1846. Held, that 
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BENGAL REFT ACT X OE 1859 —conoid. 

. — s. 8 — concld. 

having regard to s. 6 of Act X of 1859 as soon as the 
Act came into force, the raiyat acquired a right of 
occupancy. Thakooranee v. Bishessur, B. L. R. 
Sup, Vol 202 : ex. 3 W. R. ( Act X Rulings) 29 ; 
Ryder Buksh v. Bhoopendra Deb, 15 W . R. 231 , 
referred to. That the right of occupancy acquired 
before 1859 would be maintained under the Act of 
1859 as also under the provisions of s. 6 of Bengal 
Act VIII of 1869, and would continue to exist under 
s. 19 of the Bengal Tenancy Act. Hurryram v. 
Nursmglal , 1. L . R. 21 Calc. 129, followed. Adhar 
Chunder v. Krista Chunder ( unreported ), S. A. 2302 
of 1885, referred to. Ram Kumar Bhuttacharjee 
v. Ram Newaj Rajguru (1904) 8 C. W. N. 880 
2. — s. 6 — Right of cccupancy — Eject- 

ment — Tenant-at-will . A right of occupancy may 
be acquired by a tenant even in ehaukidari ehakran 
lands under s. 6 of Act X of 1859. Thakoorani 
Dassee v. Bisheshur Mooherjee. B. L. R. Sup . 202 ; 
3 W. M. {Act X) 29 ; Ryder Buksh v. Bhoopendra 
Deb Kcomar , 15 W. R. 231 ; Buriy Ramv. N arsing 
Lai, I. L. R. 21 Calc . 129 ; and Audhore Chunder 
Bahadoor v. Kristo Churn , 6 Leg. Comp. 15, referred 
to. Ram Kumar Bhattacharjee v. Ram Newaj 
Rajguru (1904) . I. L. R. 31 Calc. 1021 

s.c. 8 C. W. N. 880 

- ss. 180, 181 — Appeal heard ex parte 

— Application for rehearing — Refusal — Order if 
appealable — Applicability of Civil Procedure Code 
( Act XIV of 1S82), ss. 556, 560 and 588 {27)— 
Sufficient cause ” for not appearing— Brief transfer 
of — Vakalatnama, if necessary — Adjournments , pre- 
vious if ground for refusing adjournment for good 
cause. When an appeal preferred under s. 160 of Act 
X of 1859, against an order cf a Deputy Collector 
was heard by the District Judge ex parte : Held, 
that under s. 161 of the Act, ss. 556, 560 and 588, cl. 
(27) of the Civil Procedure Code applied to the case 
and an appeal lay to the High Court from an order 
of the District Judge refusing an application for the 
re-hearing of the appeal. Hallodhar Biswas v. 
Mohesh Chandra Haidar, S. D. A. Decisions for 1861, 
154 , and Sadai Nails v. Serai Nails, 5 C. W. N. 
279 ;.s. c. I. L . R. 28 Calc. 532, relied on. Queer e ; 
Whether the proposition that Act X of 1859 is a 
complete Code in itself, in the sense that no provi- 
sion of the Code of Civil Procedure is applicable to 
proceedings thereunder, may not require to be 
qualified in view of the decision of the judicial 
Committee in Nilmony Singh v. Tam Nath, L. R. 
9 I. A. 274 ; s. c. I. L. R. 9 Calc. 295. Hare 
Krishna Mahanti v. Bhusan Chandra Mahanti 
(1908) .... 12C.W.N.888 

s.c. I. L. R. 35 Calc. 799 

BENGAL RENT ACT, Till OE 1869 (X 
OE 1859). 

See Limitation Act, 1877, s. 7. 

I. B. R. 17 Calc. 283 

See Rent, Suit for. 

See Right of Occupancy-Loss or 
Forfeiture of Right. 

I, L. R. 21 Calc. 129 


BEE-GAD RENT ACT, Till OE 1809 (X 
OE 1859) —contd. 

- s. 2 (Act X of 1859, s. 2). 

See Kabuliyat — Form of Kabuli y at. 

0 B. Ii. R. 850 

Suit for delivery of pottahs. 

The Rent Act contemplates suits for delivery 
of pottahs by raiyats in possession only. Bharut 
Chunder Sein v. Oseemooddeen 

0 W. R„ Act X, 50 

— ss. 3 and 4 (Act X of 1859, ss. 3 

and 4). 


1. s. 8 (Act X of 1859, s. 8)— 

Tenant without right of occupancy . If a raiyat has 
a right of occupancy, and insists on that right, he 
impliedly undertakes to give a kabuliat at fair and 
equitable rates if his landlord requires him to do so. 
But if the right of occupancy is absent, the raiyat 
can only remain on the land by the permission of the 
landlord, viz., on such terms as may be agreed upon 
between the landlord and himself. Sutto Churn 
Ghosaul v . Gouree Pershad Roy 

13 W. R. 117 

2. _ Right to pottah — 

Agreement fixing rent. A tenant not having a right 
of occupancy is not entitled to a pottah under s. 8, 
Act X of 1859, unless there is an arrangement with 
his landlord fixing the rate of rent. Ntjbudebp 
Chunder Sircar v. Lalla Sheeb Lall 

Marsh. 325 


,1. Damages for with- 

holding receipts for rent. The damages mentioned 
in s. 10 of Act X of 1859 are, not penalties invari- 
ably to be decreed against person withholding 


See Enhancement of Rent — Exemption 
from Enhancement by uniform pay- 
ment of Rent, and Presumption. 

— s. 0 (Act X of 1859, s. 6). 

See Right of Occupancy. 

— s. 7 (Act X of 1859, s. 7). 

See Right of Occupancy — Mode of 
Acquisition . 17 W. R. 552 

25 W. R. 114 
8 B L. R. 165, 106 note 


s. 10 (Act X of 1859, s. 9). 

See Kabuliyat — Requisite Prelimina- 
ries to Suit. 

B. Ii. R. Sup. Vol. 25, : 202 
W. R., Act X, 2, 37, 00 
5 W. R., Act X, 88 

See Kabuliyat — Requisites Prelimi- 
nary to Suit — Tender of Pottah 
Marsh. 400 

_ s. 11 (Act X of 1859, s. 10). 1 -A 

See Small Cause Court, Mofussil — 
Jurisdiction — Contract. 

1B.L.E. S.N.13 



See Enhancement of Rent — Liability 
to Enhancement — Dependent Taluk- 
dars . . . 15 B. Xj. R. 120 

ss. 16 and 17 (Act X of 1859, ss. 15 

and 16 ) — Districts to which 'permanent settle- 
ment has not been extended — Surborahari tenures 
in Cuttaclc — Transferable tenures. The provisions 
of ss. 15 and 16 of Act X of 1859 apply to the whole 
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BEXGAL RENT ACT, VIII OE 1869 (X 
OE 1859) — contd. 


BENGAL RE3STT ACT, VIII OE 1869 (X 
OF 1859) — contd . 


— s. 11 (Act X of 1859, s. 10 ) — concld. 

receipts for rent, but they are to be ascertained by 
an actual enquiry into the circumstances of each 
particular case, and never to exceed double the 
amount for which receipts have been withheld. 
Rashmonee Debea v. Ram joy Shaha 

2 Hay 516 

2. _ — — _ — _ Dower to award 

damages. Under s. 10, Act X of 1859, the power 
of a Judge to award damages for receipts withheld 
is discretionary only at. to the amount to be awarded. 
The tenant being entitled by law to double the 
amount paid as rent, the Judge cannot refuse him 
costs on the ground that he had demanded double 
what was due to him. Zoomeeroodunnissa 
Khanxjm v. Phillipe. Sadtjt Ali Khan v. 
Phillips . . . . 1¥.E, 290 


8. — — — — — Money paid as 

rent. Damages under s. 10, Act X of 1859, are 
recoverable only in respect of money actually paid 
as rent. Sumeena Bebee v. Koylash Chunder 

Roy . . 6 W. R., Act X 5 79 

4. Receipt. A challan 

bearing a mublukbundi or total in figures, and 
some mark, not a signature, of the tehsildar, is not a 
“ receipt ” within the meaning of s. 10, Act X of 
1859. JOHEEROODEEN MAHOMED V. DaBEE pER- 
shad Singh . . . 13 W. R. 22 


ss. 12, 13. 


See Bengal Tenancy Validation Act. 

8 C. W. H. 239 


— s. 13 (Act X of 1859, s. 12). 

See Parties — Parties to Shits — Agents. 

16 W. R. 254 


See Sale for Arrears of Rent — 
Rights and Liabilities of Pur- 
chasers . I. L. R. 20 Calc. 247 

1. — Sale, confirmation of — Deposit of landlord's 
fee — Sale certificate , application for — Limitation 
— Limitation Act (XV of 1877), Sch. 11, Art. 
178 — Civil Procedure Code ( Act XIV of 1882), 
s. 244 — Appeal — Second appeal. There is no 
limitation for an application to deposit landlord’s 
fee as prescribed by the Bengal Tenancy Act, and 
for confirmation of the sale and the granting of the 
sale certificate. An order upon such an application 
may be regarded as one under s. 244, cl. (c). Civil 
Procedure Code, and as such an appeal and second 
appeal lie. Krishna Chandra Duttv. Anukul 
Chandra Chuckeebutty (1901) 6 C. W. H. 190 

2. — Confirmation of sale — Subsequent payment of 
landlord's fee — Jurisdiction of Court. An auction 
sale was confirmed by the Court overlooking 
through mistake the f ac t that no landlord ’ s fee w as 
paid under s. 13 of the Tenancy Act. Subsequently, 
on the discovery of the mistake, the purchaser 
applied for the confirmation of the sale after pay- 
ment of the landlord’s fee, and the Court passed an 
order to that effect. Held, that the order was good 


— s. 13 (Act X of 1859, s. 12) — concld . 

and the Court had jurisdiction to pass such an order. 
Mohesh Chhnder Das v. Hori Mohan Chakra- 
butty (1903) . . . 7 C. W. H. 388 

3. — Confirmation of sale without payment of 

landlord's fee — Sale, validity of — Application for 
, possession by auction-pur chaser — Civil Procedure 
Code (Act XIV of 1882), ss. 244 , 318— Appeal- 
Second appeal. Where the sale of a permanent 
tenure was confirmed without previous payment of 
the landlord’s fee in the manner required by s. 13 
of the Bengal Tenancy Act, and the judgment- 
debtor objected to the auction purchaser’s appli- 
cation for being put into possession under s. 318, 
Civil Procedure Code, on the ground that the sale 
was invalid : Held , that the question was one under 
s. 244, Civil Procedure Code, and a second appeal 
lay. Prosunno Kumar Sanyal v. Kalidas Sanyal 
I. L . R. 19 Calc. 683, relied upon. Held, also, 
that the payment of the landlord’s fee does not 
affect- the position of the judgment-debtor, but 
affects the right of the landlord to object to a 
transfer of a tenant’s right without payment of the 
fee, the object of such payment being to issue notice 
to the landlord, in a case of this description, of the 
transfer of the tenant’s right ; and it was not 
competent to the judgment-debtor to raise an 
objection to the delivery of possession under s. 318, 
Civil Procedure Code. Bahar Ali v. Krishna M ahini 
Dassi, I. L. R. 26 Calc. 603, distinguished. 
Mohim Chandra Bhuttacharjee v. Ram Lochan 
Dey (1903) . . . 7 C. W. RT. 591 

4. and s. 195 (e ) — Sale in execution 

of decree for arrears of rent — Dar-paini tenures. 

S. 13 of the Bengal Tenancy Act applies to sales 
of dar-patni tenures in execution of decrees. 
Mahomed Abbas Mondul v. Brojo Sundari 
Debia . . . I. Xj. R. 18 Calc. 369 


— s. 14 (Act X of 1859, s. 13). 

See Enhancement of Rent — Notice of 
Enhancement. 


See Lease — Construction. 

I. Xj. R. 14 Calc. 99 


- s. 15 (Act X of 1859, s 14). 

See Enhancement of Rent — Resistance 
• to Enhancement. 


s. 16 (Act X of 1859, s 15). 


See Enhancement of Rent — Exemption 
from Enhancement by uniform pay- 
ment of Rent and Presumption — 
Generally . 3 B. Xj. R. Ap. 49 
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BENGAL RENT ACT, VIII OE 1863 (X 
OE 1859) — contd * 


BENGAL RENT ACT, VIII OE 1869 (X 
OE 1859) — contd. 


~~ - ss. 18 and 17 (Act X of 1859, ss. 

15 and 16)— conoid* 

of the Provinces of Bengal, Behar, Orissa, and 
Benares, and not only to such of the districts in 
those provinces to which the Permanent Settlement 
3ias been extended. Surborakari tenures in Cuttack 
are permanent, hereditary, and transferable. 
Saddanundo 'Haiti v. Nowrattam Haiti 

8 B. I*. R. 280 : 16 W. R. 289 

— s. 17 (Act X of 1859, s. 16). 

See Enhancement of Rent— Exemption 
from Enhancement by uniform pay- 
ment of Rent, and Presumption — 
Generally . I. X«. R. 4 Gale. 793 

See Enhancement of Rent — Exemption 
from Enhancement by uniform pay- 
ment of Rent, and Presumption — 
Proof of uniform payment. 

8 W. R. 284 
22 W. R. 487 


— - s. 23(5). 

See Landlord and Tenant — Ejectment 
— Notice to quit 6 C. W. X. 199 

See Landlord and Tenant — Forfei- 
ture — Denial of Title. 

I. L. R. 28 Calc. 135 


s. 26 (Act X of 1859, s. 27). 

See Co- Sharers— General Rights in 
Joint Property . 9 W. R. 606 

See Jurisdiction of Civil Court— Re- 
gistration of Tenures. 

1 B. Is. R. A. C. 175 

See Landlord and Tenant— Alteration 
of Conditions of Tenancy — Division 
of Tenure, etc. 

3 B. Is. R. A. C. 349 
15 W. R. 320 

See Res Judicata — Competent Court — 
Revenue Courts. 

4B.L.R.P.B. 43 


— s. 18 (Act X of 1859, s. 17). 

See Enhancement of Rent — Grounds 
of Enhancement. 


1. Registration of tenure. Apatnidar 

is not bound to split up a tenure and to record 
separately the jumma payable by the holder of a 
share. Instead, also, of the latter bringing a suit 
in the first instance to compel the patnidar to 
register his share, he should have made an. applica- 
tion for registration to the patnidar under s. 27, 
Act X of 1859. Biiooputtee Roy v. Umbjca 
Churn Banerjee . . 17 W. R. 196 

2. Registration of transfer. The pur- 

chaser of the rights and interests of a cultivator is 
not bound under s. 27 to notify his purchase to the 
zamindar. Sutteeschunder Roy v. Muddoo- 
soodun Paul Chowdhry 

W. R. 1864, Act X, 91 

3. N on-registration of transfer — Know- 

ledge by zamindar. Mere cognizance or supposed 
cognizance by the zamindar of the fact of a party 
having purchased a tenure is not sufficient to cure 
the defect of non-registration of such tenure in the 
zamindar’ s sherista. Sarkies v. Kali Ooomar 
Roy . . W. R. 1864, Act X, 98 

4. Transfer of tenure — Registration of 

tenure. The transferee of a tenure not in possession * 
instead of depositing the rents in Court under this 
section, should take steps under s. 27, Act X of 
1859, to register his transfer in the sherista of the 
zamindar, and to apply to the Collector in case of 
the refusal of the zamindai to do so. Dulli Chand 
v. Meher Chand Sahoo . 8 *W. R. 138 

5. Tenure not intermediate. Where 

the tenure is not one “ intermediate between the 
zamindar and the cultivator,” s. 27, Act X of 1859, 
does not apply. Uma Charan Sett v. Hari 
Prosad Misry . . ' > 1 B. Is, R. 8. 1ST. 7 

Wooma Churn Sett v . Hueee Pershad Misree 

10 W, R. 101 


— - s. 19 (Act X of 1859, s. 18). 

■ See Abatement of Rent. 

17 W. R. 449 
1 Ind. Jur. O. S. 7 
I. X.. R. 11 Calc. 284 
See Limitation Act, 1877, Art. 120. 

I. Is. R. 11 Calc. 284 

s. 20 (Act X of 1859, s. 19). 

See Relinquishment of Tenure. 

- s. 21 (Act X of 1859, s. 20). 

See Interest— Arrears of Rent. 

See Right of Suit— Survival of Right. 

10 W. R. 59 

— — cc Established usage,” meaning 

of. S. 20, Act X of 1859, referred to the established 
usage in the pergunnah, and not to the established 
usage between the parties. Chytunno Chunder 
Roy v. Kedarnath Roy . 14 W. R. 99 

s. 22 (Act X of 1859, s. 21). 

See Landlord and Tenant — Eject- 
ment. 

— Generally. I. L. R. 14 Calc. 33 

See Right of Occupancy-Loss or For- 
feiture of Right. 

I. L. R. 8 Calc. 612 

— s, 23 (Act X of 1859, s. 22). 

See Receiver . I, Xi. R. 11 Calc. 496 

— — s. 23 (4). 

See Rent, Suit for. 

I. L, R. 28 Calc. 485 
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BENGAL BENT ACT, VIII OE 1889 (X 
OF 1859) — conid. 

s. 26 (Act X of 1859, s. 2 t J)—co?idd . 

6. Registration of transfer of tenure — 

Intermediate tenures. In determining whether a 
tenure is a permanent transferable interest within 
the meaning of s. 26, Bengal Act VIII of 1869, the 
issues should be so framed as to raise distinctly the 
question whether the tenure was an intermediate 
one between the landlord and the raiyat. Shib- 
c hurun Sen v. Jqnardhon Dey 1 C. L. B. 397 

7. ■ - — — — — Mortgagee who has obtained fore- 

closure. When the mortgagee of a jote obtains a 
foreclosure decree, it is his duty under s. 26, Bengal 
Act VIII of I860, to have his name registered in the 
lessor’s sherista. Watson v. Gonesh Chunder 
Sahoo . . . . 3C.L.E. 240 

s. 27 (Act X of 1859, s. 30). 

See Bengal Tenancy Act, Sch. Ill, 
Art. 3 . I. L. B. 18 Calc. 741 

1. — Act I of 1S6S. In a suit under 

Bengal Act VIII of 1869 to recover possession of 
land, on the allegation that the plaintiffs had 
acquired a right of occupancy, and had been dis- 
possessed, the Court following the interpretation of 
‘ year 4 5 given in Act I of 186S : Held, that the 
computation of the limitation must be according to 
the English calendar. Khasro Mandar v, Prem- 
lal . 9B,L. B. Ap. 41 : 18 W. B. 403 

2. Suit for illegal exaction of rent. 

The fact that incidentally the genuineness of a 
kabuliat has to be determined, does not make a suit 
for illegal exaction of rent one not determinable 
under the Rent Act. Kashee Ram v. Gtjnga 
Pershad . . . 2 N. W. 304 

3. Suit for excess rent collected under 

lease. A suit for excess rents collected under a 
lease under which the lessee was, in consideration of 
a certain sum of money, to pay the Government 
revenue, and reimburse himself from the remainder 
of the assets, and which provided for an annual 
measurement and assessment, was held not cogniz- 
able under the Rent Act as a suit for illegal excess 
of rent. . Shorafut Ali v. Ramzan 

W. B. 1884, Act X, 53 

Prosxjnomoyee Dossee v. Soonder Coomaree 
Debia . . . 2 W . B., Act X, 30 

Mad hub Chunder Bidyarutton v. Tara Soon- 
deree Gooptanee . 2 W. B., Act X, 92 

Nilmoney Singh Deo v. Shaeoda Pershad 
Moqkeejee ... . 16 W. B. 173 

4. ■- Suit to recover excess of rent — Act X 

of 1859, ss. 10 and 28 , cl. 2 — Exaction of sum in 
excess of /rent. Contemporaneously with the 
execution of a pottah, it was verbally agreed that 
the tenant should supply the zamindar with a 
certain quantity of rice, and that a deduction 
should be made from the rent reserved in respect 
thereof. The zamindar took proceedings against 
the tenant, under Regulation VIII of 1819, for the 


BENGAL BENT ACT, VIII OE 1869 (X 

OE 1859) — conid . 

- — £?. 27 (Act X of 1859, s. 30 )—contd. 

recovery of the entire amount cf rent, notwithstand- 
ing the tenant had supplied the rice and was entitled 
to the reduction. The tenant, without contesting 
his liability, or demanding an investigation as to the 
amount due, paid the entire amount. Held , that 
this was not “ an exaction from the raiyat of a sum 
in excess of the rent specified in the pottah ” within 
the meaning of s. 10, Act X of 1859 (Bengal Act 
VIII of 1869, s. 11), and that a suit w r as not main- 
tainable in respect of it under the Rent Act. 
Chundermonee Chowdrain v. Debendernauth 
Roy Chowdry . Marsh. 420 : 2 Hay 519 

5. Suit against zamindar for excess 

rents collected under zur-i-peshgi lease. A zamindar, 
after he had granted a zur-i-peshgi lease, collected 
the rent from the raiyats. Held, that the lessee- 
was entitled to recover from the zamindar the 
amount of rents so received in excess of the rent 
due under the lease, and that a suit to recover such 
excess was properly instituted under the Rent Act. 
Rampershad Vogut v. Ramtohul Singh 

Marsh. 655 

6. Suit to contest notice of enhancements 

A suit under s. 14, Act X of 1859 (s, 15, Bengal 
Act VIII of 1869) to contest a notice of enhance- 
ment is properly instituted under the Rent Act,, 
though, qua re, whether it is a suit for illegal exac- 
tion of rent. Soroop Chunder Paul v. Durup 
de Dombal . . . X -W”, B. 72. 

7. Suit by sub-lessee to recover from 

lessor malihana which he was compelled to pay. A 
suit brought by a sublessee to recover from his 
lessor the amount of malikana which he was 
compelled to pay, and which was properly payable 
by his lessor, is not one for illegal exaction of rent, 
and should not be brought under the Rent Act. 
Tarsanah v. Kadharey Lal . 5 N. W. 1 

8. Suit for rent illegally exacted. 

Plaintiff took from defendant a lease of a certain 
quantity of land at a stipulated rate. Finding, 
however, that the land fell short of the quantity 
specified in the lease, and that defendant notwith- 
standing realized the full rent from him, he obtained 
a decree for abatement under Act X of 1859. The 
present suit was brought for the excess rent levied 
from plaintiff between the date of taking possession 
and of the Act X decree. Held, that, if the suit did 
lie at all, it would be a suit for an illegal exaction of 
rent, and should be brought under the Rent Act. 
Surbo Chunder Doss v. Woomanund Roy 

11 W. B. 412 

9. Suit to recover money deposited to • 

pay rents. A suit to recover money deposited with, 
the defendants to be applied in payment of rents 
(the deposit having been unsuccessfully pleaded in 
a suit for rent) should not be brought under the 
Rent Act. Dabee Golam Singh v. Chunder 
Kant Mookebjee . . . 3 W. B. 109 
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BENGAL BEHT ACT, VIII OF 1869 (X 
OF 1859) — contd. • | 

— — — ~ — s, 27 (Act X of 1859, s# 80) — contd. . 

10. Suit for money paid in excess of 

road cess — Limitation Act (XV of 1877), Sch. II, 
Art . 96. In a suit to recover money alleged to have 
been paid by the plaintiffs to the defendants in 
excess of the sum aemandable by the latter from 
the former on account of road cess : Held (reversing 
the decisions of the Courts below), that the suit was 
governed, not by the special law of limitation 
contained in s. 27, Bengal Act VIII of 1869, but by 
Art. 96, Sch. II of the limitation Act, XV of 1877. 
Mathura Nath Ktjndu v. Steel 

I. Is, K. 12 Calc. 533 

11. — - Suit for abatement of rent — Land , 
Diluviation of. A suit for abatement of jumma 
and refund of excess rents paid on account of 
diluviated lands is cognizable under the Rent Act. 
Barry v. Abdool Ali W. B. 1864, Act X, 64 

12. , Suit for abatement of rent . So is a 

emt for abatement of rent by a patnidar. . Man 
Gurgbinee Dossee v Khettur Chunder Ghose 

2 W. B. s Act X, 47 

Prosunomoyee Dossee v. Soondur Coomaree 
Delia . . . 2 W. R., Act X, 30 

13. — — — ■>- — — Suit for (abatement of rent — Land 

sold with erroneous description. Where A conveys 
to B an interest in land under a description as to 
title which turns out to be erroneous, a suit by B 
against A for diminution of rent on the ground of 
the erroneous description ought to be brought under 
the Rent Act. Neelmoney Singh Deo v. Gordon 
Stuart & Co. . 1 Xnd. Jur. 1?. 8. 856 

6W.R. 152 

14. — . — Suit for abatement of rent — Evic- 

tion from part of tenure . In a suit by tenants for 
abatement of rent in consequence of having been 
dispossessed of two mauzahs which were included in 
their lease, and for which separate rents were fixed, 
the landlord pleaded limitation. Held, that Bengal 
Act VIII of 1869, s. 27, did not apply to a case of 
this description. In such a case the eviction 
might either give the tenant a cause of action for 
damages or suspend the rent during the time it 
lasts. In the latter case the cause of action would 
not arise until the landlord sought or threatened to 
recover rent. Aitchison v. Nilmonee Singh Deo 

20 W. B. 347 

15. — — — . Suit for abatement of rent — Suit 

for declaration of liability to pay less rent. A suit by 
a tenant against his original lessors for a declaration 
that he is not liable to pay them the whole rent 
payable under his pottah in consequence of a third 
person having, subsequently to the grant of such 
pottah, by suit established a right to a share of the 
rent, is not a suit for abatement under Bengal Act 
VIII of 1869, and therefore not subject to the rule 
•of limitation prescribed by s. 27 of that Act. Ghand 
.Mgni Dasi vt Lokenath Chatterji 

6 C, Is, B, 494 


BENGAL BEMT ACT, VIII OF 1869 (X 

OF 1859)-— contd. 

s. 27 (Act X of A 1859, s. 30)— contd. 

16. Ejectment, suit for . A suit by a 

patnidar to recover khas possession of land against 
a tenant who has sold his rights and interests to a 
third party may be brought under the Rent Act. 
Kedar Monee Dossee v. Chunder Koomar Roy 

2 W. B., Act X, 75 

17. — Suit for land with hut on it. If 

the land is the substantial thing let out, the mere 
fact of there being a hut on it will not prevent the 
suit to recover ^possession from the tenant being 
brought under the Rent Act. MatuNginee 
Dossee v. Haradhun Doss 5 W. B. s Act X, 60 

18. — Suit, for ejectment. Suit for 

ejectment cannot be brought under the Rent Act 
in the following cases : — 

Suit for dispossession between raiyats. Radha- 

NATH MOZQOMDAR V. PURTKHIT BODRIK 

W. B. 1864, Act X, 60 

Rally Doss Banerjee v. Bonomalee Doss 
W. B. 1864, Act X, 61 

Obhoy Churn Newgee v. Sristidhur Bagdee 

1 W. B. 101 

Modhoo Soodun Chuckerbutty v. Nufur 
Bawul 1 W. B. 196 

Bhuggobutty Churn Mookerjee v. Huromo- 
hun Mookerjee . 2 W. B.» Act X, 55 

Teeluck Chunder Oswal v. Gourchunder 
Shaha . . . 2 W. B., Act X, 100 

19. — - Suit for ejectment of a raiyat 

who, the plaintiff alleges, possesses no right of 
occupancy. Budree Doss v. Hunwant Singh 

4 N. W. 69 

20. Suit where the tenant is a mere 

tenant-at-will. Goor Buksh v. Choonnoo Lall 

1 Agra K©v. 70 

21. Suit for possession of land . A 

suit to recover possession of lands which the 
plaintiff alleged he had leased to the defendant as 
manager of an indigo factory, and also of other lands 
over which he had given a zur-i-pesligi lease, should 
not be brought under the Rent Act. Macdonald 
v. Rajaram Boy 

3 B. Is. B. Ap. 28: 11 W, B. 871 

22. — Suit for possession of land . Nor 

should a suit by a landlord to recover possession of 
land from a raiyat who had ceased to pay rents, but 
whom the landlord had o mitted to sue when he first 
ceased payment, and set up an adverse title. Shir 
Pershad Ohuckerbutty v. Muddun Mohun 
Ohuckerbutty . w. B. 1864, Act X, 80 

See contra , Uma Kishoree Dassi v. Huro 
Gobind Shaha . . 5 W. B, Act X, 95 

28. — — Suit for possession after establish - 

ing title. A suit against a raiyat who sets up title as 
tenant to a hostile zamindar, against both of whom 
(as defendants) the plaintiff established his title to 
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BENGAL RENT ACT, VIII OE 1809 (X 

OE 1859) — contd. 

s. 27 (Act X of 1859, s. 30)— contd. 

the land of which he sues to recover possession, is 
not a case that falls within the Act. Fajkeer 
Bohoman v. Bhabosoonbery Bebia 

1 W. R. 232 

24. . — Suit for possession against alleged 

trespasser who sets up a permanent raiyaii tenure. 
Nor is a suit which is brought to recover possession 
of lands with mesne profits from one who is alleged 
to he in possession as a trespasser, notwithstanding 
the defence set up is that in respect of part of the 
land the defendant has a permanent raiyati tenure. 
Ram Nath Das v. A smut Alt 

6 B. L. R, Ap. 118 : 15 W. R. 171 

25. — Suit for possession against tres- 

passer. Where plaintiff alleged that defendant was 
a trespasser, and on the ground of that trespass sued 
for possession, the suit should not be brought under 
the Bent Act. Nobin Chunber Boy Chowbhry 
v. Bhowanee Pershab Doss 

W. R. 1864, Act X, 52 

Gobinb Chunber Mojoomdar v. Bissum- 
bhuree Dossee . . . 2 W. R. 5 

Banee Mabhub Banerjee v. Joy Kishen 
Mookerjee . . . 4W.E, Act X, 16 

28. Suit to eject raiyat. A suit by a 

zamindar to eject a raiyat who holds on after the 
period of his lease is not cognizable under the Bent 
Act. Sabat Ali v. Sabattunissa 

3 B. L. R. Ap. 101 : 12 W. R. 37 

27. — Suit against transferee of tenure . 

Nor is a suit for possession against an occupant by 
transfer, whom the landlord does not recognize as 
his tenant. Taramonee Dossee v . Birressur 
Mozoombar . . . 1 W. R. 80 

28. Suit for ejectment and possession 

for forfeiture of lease. Nor a suit by a proprietor for 
possession and ejectment of the lessee, on the 
allegation that, by cancelment of his lease, the 
lessee, after having resigned his lease, has forcibly 
taken possession of the demised property. Kafae- 
toollah Khan v. Futteh Ali 

1 Agra Rev. 28 

29. ' l - r — • ■ ■ , Suit for ejectment for forfeiture by 

•transfer of tenure. Unless it he proved that by 
express contract or local custom an alienation by 
the tenant by way of sale or mortgage renders the 
holding liable to be forfeited, a suit "for ejectment on 
such ground should not be brought under the Bent 
Act, but the remedy of the zamindar is by suit to 
have the transaction set aside. Ramdyal v. 
.Jankey Dobey . . 3 Agra 274 

Nuthoo v. Dan Suhai . . 2 Agra 279 

Imam Buesh v. Hoob Ali 3 Agra Rev. 8 

30. Suit for ejectment for forfeiture by 

transfer of tenure. A suit for ejectment against 
tenants who are alleged to have illegally alienated 
their tenant rights cannot be brought under the 


'U. 


BENGAL RENT ACT, VIII OE 1869 (X 

OE 1859) — contd. 

— — s. 27 (Act X of 1859, s. 30)— contd. 

Bent Act against the vendor because he is alleged 
to be out of possession, nor against the vendee 
because he is not the plaintiff’s tenant. Chumman 
Shah v. Ishree Pershab Narain Singh 

4 N. W. 175 

31. — — Suit for ejectment for non-payment. 

of arrears of rent. Where a lessor sued to eject the 
lessees for non-payment oi arrears of rent, and to 
the amount claimed joined a claim for arrears due 
at the commencement of the leases, the latter claim 
being based on a stipulation contained in the leases 
that the lessees would pay such arrears, or on 
failure would pay the expenses of the servants of 
the lessors who might be sent to realize such arrears: 
— Held, that the claim was not one cognizable under 
the Bent Act. Gulabi Singh v. Bai Normal 
Chunb 6I.W, 342 

32. Suit for ejectment — Act X of 1859, 

s. 30. In 1857 the plaintiff gave a lease of a garden 
to defendant, who agreed to plant, within five years 
from the date thereof, 2,000 betel-nut trees. The 
defendant failed to do so. In 1867 the plaintiff 
brought the present suit for ejectment on account 
of the breach of the contract entered into by the 
defendant. Held, that by s. 30, Act X of 1859, the 
suit was barred by limitation. Kat.t Kajvial 
Mazumbar v. Shib Suhai Sukul 

3 B. L. R. Ap. 47: 11 W. R. 452 

33. Suit to eject for breach of contract 

— Act X of 1859 , s. 30. Held, that a suit to eject a 
cultivator for a breach of contract by planting a 
bagh must be brought within one year, under s. 30 
of Act X of 1859, from the d ate of the first accruing 
of the cause of action. Buhmutoollah v. Tuf- 
fuzzool Hoosein . . 1 Agra Rev. 67 

34. Breach of contract in planting 

trees on land let for agricultural purposes . S. 27 of 
Bengal Act VIII of 1869 only relates to such suits 
as could be brought either by the landlord or tenant 
under Act X of 1859, and will not apply to an 
alternative claim, put forward in a suit for eject- 
ment, to compel the defendant to remove trees from 
certain lands leased to him for agricultural purposes. 
Art. 120 of Sch. II of Act XV of 1877 is applicable to 
such claims. Gunesh Doss v. Gondour Koormi 

I. L. R. 9 Calc. 147 : 12 C. L. R. 418 

35. _ — . Suit to eject raiyat for making a 

wdl — Act X of 1859 , s. 30. Held , that the limitation 
of one year under s. 30, Act X of 1859, in a suit by a 
landlord to eject a cultivator for sinking a well, 
should be computed from the date when the 
building of the well has assumed such a form that 
there can he no doubt of the purpose for which it 
was intended. Heera Kooree v. No or Ali 

3 Agra Rev. 1 

88. Suit for possession after refusal to 

give possession under award in arbitration. Where 
the parties agree to refer the- question of title to 
arbitration, and the award being adverse to the 



— —— — - — - s. 27 (Act of 1859 3 s 0 30) — contd . 

defendant he refuses to give up possession, a new 
cause of action arises, and one of a different cha- 
racter from any mentioned in Bengal Act VIII of 
1859, s. 27. Raj Narain Roy v. Modhoo Soodun 
Mogkerjee .... 20 W. R. 19 


Suit to cancel lease and for 


arrears of rent A suit to cancel a lease for breach 
of the conditions and for arrears of rent should be 
brought under the Rent Act. Beharee Coomaree 
v. Soorrun Singh . 2 W. R., Act X, 12 

Ramchunder Butt v. Bin Bayal Poramanick 

2 W. R., Act X, 10 


. Suit to set aside lease ■ — Act X of 
A suit to set aside a lease as null 


1859 , 23, cl 5. 

and void is not cognizable under the Rent Act, 
even though plaintiff mentions that a balance of 
rent is due by defendant. Tajeh Mahomed 
PURDHAN V. JOGENDBO BEB RoYKUT 

8 W. R. 368 


Suit to cancel zur-i-peshgi lease. 


A suit to cancel a zur-i-peshgi, by which the lessee 
was to receive the usufruct as interest for his 
advance, and to repay the principal by the rent 
reserved, is of the nature of an usufructuary 
mortgage, and as such cannot be brought under the 
Rent Act. Button Singh v. Greedharee Lall 

8 W. R. 310 

Mahomed Ali v. Batosh Bao Narain Singh 

1W.R.52 


- Suit to get release from tenancy on 


ground of fraud. Where the tenant seeks to have 
himself released from a contract of tenancy on the 
ground of fraud, the suit is not one to be brought 
under the Rent Act. Bholanath Khan v. Ram 
Chunder Sircar . . 7 W. R. 62 

41. _ — — Suit where lease is alleged to be 
forged. Nor where the lease is said to be a forgery. 
Mahmood Lushk'ur v. Pakar Khan 

Marsh. 490 

42. — — Suit for possession after ejectment 

—-Suit for possession on declaration of title . The 
words “ suits to recover the occupancy or posses- 
sion of any land ’ 5 in cl. 6 of s. 23, Act X of 1859 
(s. 27, Bengal Act VIII of 1869), refer only to 
possessory actions against the person entitled to 
receive the rent, and not to suits in which the 
plaintiff sets out his title and seeks to have his right 
declared and possession given him in pursuance of 
that title. Gooroodoss Roy v. Ramnarain 
Mitter. Gooroodoss Roy ?). Bishtoo Churn 
Bhuttacharjee R. L. R. Sup. Vo I, 628 

•4 •, 2 Ind. Jur. IN. S. 112 : 7 W. R. 180 

Seraj Munbul v. Bistoo Chunder Roy 

7 W. R. 459 

Gunga Gobind Roy v. Kala Chand Surma* 
Gangooly . . . 20 W. R. 455 

H 1;S 


— — Xi s. 27 (Act X of 1859, s. 30) — contd . 

Lalljee Sahoo v . Bhugwan Boss 

8 W. R. 337 

Contra , Gooroo Churn Coomar v. Khetter 
Mohun Roy . . W. R. 1864, Act X, 79' 

and in Puddolabh Deo v. Obhoyram Singh 

W. R. 1864, Act X, 30' 

it was held, that a suit to try whether the tenant had 
been rightly evicted was properly tried under the 
Rent Act. 


- Act X of 1859 , s. 23 — Possessory 


suits— -Limitation. Following a Full Bench decision : 
— Gooroodoss Roy v. Ramnarain Mitter, R. L. R. 
Snip. Vol., 628 : 7 W. R., 186 as to the proper 
interpretation of Act X of 1859, s. 23, it was 
held that the same words in Bengal Act VIII of 
1869, s. 27, described only possessory actions 
against persons entitled to receive rent, and not 
suits setting out title, and seeking to have right 
declared and possession given in pursuance thereof ; 
and that consequently the limitation prescribed by 
s. 27 applied only to simple cases of possessory 
action. Nistabinee v. Kalee Peeshad Boss 
Crowd hr y ... 21 W. R. 53 

Surjoo Persiiad v. Kashee Rawut 

21 W. R. 121. 

Beojo Kishor Rakhit v. Bashi Mundul 

21 W. R. 251 

Asman Singh v. Abeedoddeen 

23 W. R. 460' 

Ram joy Mundul v. Ram Sunder Mundul 

2 C. Ii. R. 4. 


. Suit for possession — Landlord and 


tenant — Limitation. In a suit for possession of 
land, it appeared that the defendants had obtained 
a darpatni lease of the land in question in 1271 
(1865), and that they had immediately dispossessed 
the plaintiff, and had never acknowledged him to 
be their tenant. The plaintiff instituted his suit 
within twelve years from the date of dispossession. 
Held, that the suit was not barred by limitation 
under s. 27 of Bengal Act VIII of 1869. That 
section only applies to cases where the relation of 
landlord and tenant exists, and cannot be pleaded 
in bar by a defendant who does not admit that such 
relation has existed. Nilmadhub Shaha v. 
Srinibash Kurmokar 

I. L, R. 7 Calc. 442 ; 9 C. L. R. 137 

45. Suit for possession after ejectment. 

When the dispute between the parties was 
whether the plaintiffs, who, by themselves and 
their ancestors, had long held the land in dispute,, 
could be lawfully dispossessed by the defendant,, 
who claimed it under a pottah recently granted 
by the zamindar : Held, that the matter was not 
one for adjudication under the Rent Act, not being a 
question between landlord and tenant. Afa Khan 
v. Kishen Moonjoree Dossee 

„ w. R, 1804, Act X, IT 
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BENGAL RENT ACT, VIII OE I860 (X 

OE 1859) — conid . 

— — s, 27 (Act 2£ of 1859, s, 30) — conid, 

Mofuzzel Hossein v. Tttssooduk Ali Khan 
W. R. 1864, Act X, 89 

Ufsttroodeen v. Aebtjb Ali 

2 W. R., Act X, 77 

46. — 6?/ purchaser against raiyats 

mid zamindar. A suit by the purchaser of a moku- 
rari tenure against the raiyats and the zamindar for 
illegal disx3ossession and for establishing permanent 
title to the property should not be brought under 
the Rent Act. Nobbo Doorga Debee v. Nis- 
TAREENEE DOSSEE . . 1 W. R. 48 

Kanaye Mollah v. Debnath Roy 

3 W. R., Act X, 161 

GOMADHUR BhTJT V. MAHOMED LUTEEF 

1 W. R. 229 

Gokool Peeshad v. Rajendur Kishobe 
Singh . . W. R. 1864, Act X, 4 

47. Suit for confirmation of title and 

possession. A suit for confirmation of the plaintiff’s 

r. itle and possession as shikmi talukhdar under the 
defendant is not cognizable under the Rent Act. 
Bbojo Soondur Mitteb v. Ram Chunder Roy 

2. W. R., Act X, 40 

48. Suit for confirmation of possession 

by raiyat. Suits by raiyats for confirmation of 
possession in a tenure which is threatened are not 
cognizable under the Rent Act. Rittoo Raj Rae 
v. Juggeshue Rae 

1 N. W., Part 2, 40 ; Ed. 1873, 98 

49. Suit by transferee for declaration 

of title as tenant. A suit by the purchaser of a 
permanent transferable tenure for a declaration of 
his title as tenant to possession is not cognizable 
under the Act. Nobeen Kishen Mookerjee v. 
Bhib Peeshad Puttuck . . 8 W. R, 98 

50. — - Suit where purchaser is opposed — 

Suit against zamindar by purchaser of transferable 
tenure . A case where the zamindar opposes the 
entry of the purchaser of a transferable raiyat’s 
tenure would come under the Rent Act. Degtjm- 
bureb Dabea v. Shamasoonduree Debea 

W. R. 1864, Act X, 81 

51. Suit for land — Suit for declaration 

of right to share in produce of trees — Act X of 1859 , 

s. 23, cl. 6. A suit for the declaration of the right of 
the plaintiff to a share in the produce of certain 
trees, on the allegation that those trees were 
planted by a person whose rights had passed to the 
plaintiff by a bill of sale, is not cognizable under the 
Rent Act. Ramzan Ali v. Anwar Ali 

2 B. L. R. Ap. 19 : 11 W. R, 52 

52. Suit to establish right to use and 

cut trees. Held, that a suit by a cultivator to estab- 
lish his right to cut and make use of the trees 
situate on the borders of his holding was not a suit 
of the nature triable under the Rent Act. Puchooa 
v . Mahomed Tala Assud-oollah 2 Agra 217 


BENGAL RENT ACT, VIII OE I860 <X 

OE 1859) — contd, ^ id-- ■ 

s. 27 (Act X of 1859, s. SO) —conid, 

53. . Suit for maintaining possession. 

There must have been ejection, therefore a suit for 
maintenance of possession in the holding from which 
the plaintiff was not actually ejected does not come 
within the Act. Dowlat Rai v. Gya Misser 

2 Agra 95 

54. Suit by holder of lease who has 

never been in possession. Nor does a case where a 
plaintiff sued to recover possession of land of which 
he had never been in possession, but which he 
claimed under a pottah alleged to be valid, on the 
allegation that he had been illegally ejected. J odoo 
Nath Ghose v. Sookhmoye Dossee 

1 W. R. 201 

55. — Suit by purchaser who has never 

obtained possession. So with a purchaser of an 
under-tenure who has never obtained any real 
substantive possession, Anijnd Nath Roy v. 
Junmejoy Biswas . . 8 W. R. 240 

50. Ejectment of cultivators— -Dispos- 

session of farmer. The disturbing or dispossessing 
the cultivators'. is tantamount to ejecting and dis- 
turbing in the receipt of rent the farmer to whom 
they pay rent, for which a suit will lie under the 
Rent Act. Lxjngut Mahtoon v. Rameshur Roy 
W. R. 1864, Act X, 54 

57. Mode of dispossession. It matters 

not how the ejectment is brought about, whether 
under colour of award of a Criminal Court or other- 
wise ; so long as it is between landlord and tenant* 
the suit to recover possession can be brought under 
the Rent Act. Mtjthooranath Koond v. Samee- 
rtjddee Mollah . . . 1 W. R. 42. 

Umrit Lall Banerjee v. Bhoobun Mohinee 
Dossee ..... 7 W. R. 24 

5S. Dispossession irregularly made — 

Act X of 1859 , s. 23, cl. 6. Where a zamindar 
pursues his right to eject in a manner which is not 
legal, possession will be restored, although, if the 
zamindar had proceeded legally, he could have 
ejected his raiyat ; such cases are contemplated by 
s. 23, cl. 6, of Act X of 1B59, and Bengal Act VIII of 
1859, s. 27. Gunga Gobind Roy v. Kala Chand 
Surma Gangooly . . 20 W. R. 455 

59. Suit to set aside illegal ejectment — 

Cause of action . Where a tenant was restored to 
his holding by a decree to set aside the auction sale 
of his right : Held , that the cause of action for the 
tenant to sue under cl. 6, s. 23, Act X of 1859, arose 
on the zamindar ’s refusal to admit him into posses- 
sion of his holding ; and a suit brought within one 
year from the date of such refusal, which was 
practically an illegal ejectment by the zamindar, 
would not be barred under s. 30 of that enactment. 
Luchmun Singh v. Mahomed Hossein 

1 Agra Rev. 42 

60. Suit by tenant — Suit by shikmi 

talukhdar for possession. A shikmi talukhdar may 

2h 
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BENGAL BEUT ACT, VIII OP 1869 (X 
OP 1859) — contd. 

. s. 27 (Act X of 1859* s. 30) — contd . 

sue under the Bent Act to recover possession. Baj 
Cbunder Surma Gossain v. Ali Newaz Khan 

W. R. 1864, Act X, 133 

Provided he sue the zamindar, and not only in 
respect to a portion of his tenure. Hur -Pershad 
v. Mata Buksh . . . .3 Agra 225 

61, Suit by lakhirajdar. A suit by a 

lakhirajdar does not come within the Act. Goqroo 
Pershad Boy v. Nimaye Chand Pulshani 

3 W. R. Act X, 5 


. Suit by palnidar. But a suit by 


a patnidar against the zamindar may be brought 
under it. Thakoor Doss Mozoomdar v. Badha 
Soondeby Dossee . 2 W. R. Act X, 3 


68 . 


Suit by dar-maurasidar. Where 


a zemindar sold a maurasi tenure for arrears of rent, 
and purchased it himself, and then evicted the dar- 
maurasidar, and made a fresh settlement for the 
tenure with a third party : Held* that a suit for 
ejectment by the dar-maurasidar against the 
zamindar was cognizable under the Bent Act. 
Wooma Sunkoey v. Ally Ashruff 

W. R. 1864, Act X, 96 


. Suit by tenant with right of 


occupancy. So is a suit to recover possession by a 
tenant with a right of occupancy, illegally ejected 
by the zamindar, with or without the assistance of 
the Collector. Bam Biiujun Bhuktxt v. Ketaye 
Bam Chowdhry . .6 W. R., Act X, 21 

Taranath Bhuttachaejee v. Obhoy Churn 
Haldar . . . . 7 W. R. 471 


65, Suit by tenant with right of 

'\occupcmcy. Where plaintiffs alleged themselves 
to be tenants with rights of occupancy, and as such 
not liable to ejectment by defendant, the owner of 
the land, under a, religious grant as alleged by them 
(plaintiffs) : Held, that the suit was exclusively 
cognizable by the Revenue Court, under cl. 6, s. 23, 
Act X of 1859. Sewak Bam v. Bam Bhawan 
Ojha . 1 Agra 212 

— - Suit to recover possession as heir 
raiyat. Where the plaintiff sues 


66 . — 

of occupancy 
on the ground that having been in possession of, and 
cultivated, land of an occupancy raiyat during her 
lifetime, he is entitled to succeed to possession at her 
death, he might, sue under the Bent Act ; but when, 
never having been in possession, he claims as heir by 
Hindu law to succeed to the occupancy right, he 
should not. Pem Kooer v. Upper Baler Singh 
yty/.; ? 2 X. W. 86 

67 1 — Suit by zamindar to establish his 

right against maaf cedar and for possession ■ — Act X of 
1869, s. 23, cl. 6. Held, that the Bent Act, which 
refers to suits to recover occupancy in any land, 
farm, or tenure from which a raiyat, farmer, or 
tenant has been illegally ejected by a person 
entitled to receive the rent, does not apply to a suit 
brought by a zamindar against a maafeedar to 


BENGAL RENT ACT, VIII OF 1869 (X 

OF 1859) — contd. 

— — . s. 27 (Act X of 1859, s. SO)— contd. 

establish his right as such, and to recover possession 
and malikana allowance secured to him at the time 
of settlement. Badha Moonee v. Kishna 

2 Agra, Ft. II, 188 

68. Ejectment — Limitation — Suit for 

possession on declaration of title. The only 
remedy for a party in the position of an occu])ancy 
raiyat, who alleges he has been ejected in contra- 
vention of the proviso to s. 22 of Bengal Act VIII 
of 1869, is a suit on the ground of the illegal 
ejectment, and such a suit must, under s. 27, 
Bengal Act VIII of 1869, be brought within one 
year from the ejectment. Golabolee v. Kgotos- 
boollah Sircar . . I. L. R. 4 Calc. 527 


Suit to recover possession after 


ejectment. Where a raiyat, having a mere right of 
occupancy in certain land, has been wrongfully 
dispossessed bv the zamindar, his suit to recover 
possession must be brought, under s. 27 of Bengal 
Act VIII of 1869, within one year from the date of 
dispossession. Brindabun Chunder Sircar v. 
Dhununjoy Nushkur 

I. L. R. 5 Calc. 246 : 4 C.L, R*443 

70. ' Possession under zur-i-peshgi 

mortgage — ■ Landlord and tenant— -Limitation. 
Where the plaintiff claimed a right to enjoy posses- 
sion of certain land for a term of years on the 
footing of a mortgage transaction (zur-i-peshgi), it 
having been a part of his contract with the mort- 
gagor-defendants that he should repay himself 
money advanced by taking the rent reserved on 
the zur-i-peshgi lease during its pendency : Held 9 
that the. relation between the. parties '.was ... different., 
from that of landlord and tenant contemplated, in 
Bengal Act VIII of 1869, s. 27, and that the suit 
could not be governed by the limitation prescribed 
in that law. Faria g Dutt Roy v. Fekoo Boy 

19 W. R» 160 

71. Ejectment by a suit against person. 

entitled to rent. The only suits for recovery 'of 
possession that are eongnizable under the. Bent. Act, 
are suits by a tenant who has been illegally ejected 
by the person entitled to receive the rent of the land 
or tenure. Baj Cogmar Singh v. Rajbunsek 
Kooer . . W. R. 1864, Act X, 108 

Lucicee Preea Dabea v. Juggodumba Daeea 
3 W. R., Act X, 8 
Hosseinee Kbaxum v Bubta Khanum 

5 W. R«, Act X, 14 
Debrani Dossi v. Shital Kabeegur. Xilum- 
ber Sen v. Haranund Sooree 

W. R. 1864, Act X, 10 

Gobind Muni v. Bajendro Ki shore Chowdhry 

15 W. R, 18 


72. 


Suit against ijaradar — Act X of 


1S69, s. 30. A suit on the ground of illegal eject- 
ment can be brought where the defendant is the 
ijaradar entitled to the rents. Gobind Monee r. 
Bajendro Kishore Chowdhry . 15 W. R. 18 



81. — Suit against person entitled to 

rent for wrongful ejectment — Act X of 1859 , 23, 
cl. 6. A, after the grant of a patni talukh to 
B, fraudulently granted a pottah of the same land 
to his own daughter, and by means thereof she 
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s. 27 (Act X of 1859, s. 30) — contd. 

See Brojo Mohun Be .Sircar v. Bengu i 

7 C. Xi. B. 141 1 

— a case under s. 27, Bengal Act VIII of 1869, j 
where it was held that 41 person entitled to receive j 
the rent ” means 44 all the persons 55 if there are j 
more than one ; and when the suit was brought 
'against ..one i jaradar only out of several, it was held 1 
that the section would not apply. ! 

73. Ejectment not directly by land- 

lord. To bring a' case of ejectment within the. Rent j 
Act, there must have been some direct act on the 
part of the person entitled to receive the rent 
towards ejecting the tenants, either personally or 
by his servants, or by joining with those who 
actually ejected them. Joykxssen Mookeejee v. i 
Mudoosoodun Kulliak 

W. B. 1804, Act X, 90 

Wise v. Hueo Chunder Shaha 

0 W. B., Act X, 90 

Amjad Ali Khan v. Gholam Hyper Khan 

1 W. B. 313 

Modhoosoodun Chuckerbutty v. Nufur 
Bawal . . . . 1 ¥, B, 196 


- ' Landlord , and tenant — Limitation. 


Where a landlord does' not 'himself directly take 
steps to interfere .with the rights of cultivation of his 
tenants, but does so through other persons, whose 
acts he may, if it so pleases him, afterwards ignore, 
he is not in a position to set up a special plea*, of 
limitation under" the Rent Law (Bengal Act VIII of 
1869, s. 27). Kallxba Pershad Butt v. Ram 
Habi Chuckerbutty . I. Li. B. 5 Calc. 317 

.75,/ — — — __ Ejectment not by zamindar. A 


(suit by ..plaintiff complaining of 'having been ejected/ 
by the defendants, who were not - the zamind&rs 
of the land in dispute, or the persons entitled to 
collect rent from the plaintiff, cannot be entertained 
under, the Rent Act. ' The mere' allegation of the 
defendants that they were the zamindars, unless 
admitted to be true by the plaintiff, will not give 
.jurisdiction under that Act. Ejshun Mohun 
■'Singh v, Toolsee Singh . 2E¥, 102 

Ram Behul Pandey v. Ivashee Rawut 

14 W. B. 232 

Hurish Chunder Roy v. Shonash.ee Balal 

14 W. B. 400 


— s. 27 (Act X of 1859, s. 30 )— contd* 

XXI of 1822, at a, sale for arrears of Government 
revenue, and re-settled one of the talukhs in the 
pergimnah, which talukh had been created sub- 
sequently to the Beeennial Settlement, with the 
plaintiffs as talukhdars. Subsequently, and after 
the., expiration of ; the -..terms (for. which' they -had. .re-' 
settled , with the - plaintiffs, the Government. . sold'/ : 
.their zamindari rights to the defendant, who ejected 
the ••plaintiffs. In a suit by the plaintiffs for 
possession ; Held, ■ ■ that . it was properly 1 " brought : 
under the Rent Act. Assanoollah v. Oriioy 
Churn Roy 

1 13 W. B. P. C. 24 ; 18 Moo. I. A. 317 


■against transferees- of zamindari . The ownership of a 
zamindari having changed hands under a decree, a I 
raiyat with a light of occupancy brought a suit on 
the ground of illegal dispossession by the new 
zamindars. Held, that the suit was maintainable 
under the Rent Act. Sheo Prokash Misser t’. 
Fukeer Roy ... 13 W. B. 20 

77. Suit after ejectment by purchaser 

from Government. The Government purchased the 
zamindari rights in a pergmmah, under Regulation 


Suit i against ' other than person" 


Suit by raiyat for - possession 


entitled^ to rent. If a tenant in a suit to recover 
possession of land from which lie... has .been ejected / 
finds it necessary to implead a person, other- than 
the person entitled to receive the rent of the land, 
he should not bring his suit under the Rent Act. 
Rittoo Raj Rae v Juggeshur Rae 

1 1ST, W. Pt. II, 40 : Ed. 1878, 98 

Nutter Mytee v. Monohur Sirdar 

13 W. B, 334 

Amrita v. Nund Kishore . 2 Agra , 383 

Bushbebgoddeen v. Dal Chand > 

3 Agra 230 

As for instance, a person alleged to be in collusion 
with the zamindar to eject. , Sowantee v. Sew a . 

Ram . . ... . 2 X. W, 85 

Mug-nee Roy e. Lall Khoonee Lal - 

0 W. B., Act X, 19 

Madhub. Chunder Bey v. Ram Byal Guho ' 

8 W. B. 303 

Mahomed Jakee v. Gopee Roy . 10 W. B. 5 

Sreekant Roy Chowbhry v. Ivit a bo odd een 
Sirdar . . . , . 10¥.E, 49 

79. — Suit by shihni raiyat "against;!' 
tenants. A suit by a shikmi cultivator, or under 
tenant, to recover possession of land from which he 
has been illegally ejected by the defendants, 
themselves only tenants, and not zamindars, is 
cognizable under the Act, Jey Singh v. Moorlee 

2 IN. W. 98 ; Agra P. B., Ed. 1874, 194 

80. — - - Suit for possession of land 

assigned as security for a loan — Act X of 1859 , $. 23, 
cl. 6 , and s. 25. Neither cl. 6, s. 23, nor s. 25 of the 
Rent .Act, applies to a suit for recovery, of possession 
on expiry of assignment of land assigned over for a 
term of years as security for a loan and as the 
means for its repayment. Khettur Mohun Paul 
v. Ram Co omar Paul . 5 W. B., Act X, 2 


BEING- AXi KENT ACT, VIII OP 1869 (X 
OP 1859) — contd. 


BENGAL KENT' ACT, VIII OP 1869 (X 
OP 1859) — contd. 



DIGEST OF CASES. 


BENGAL BENT ACT, VIII OF I860 (X 
OF 1859)— contd. 

, : s« 27 (Act X of 1859, s, 30 )— contd. 


intervened in a suit by B against a raiyat for rent, 
and prevented B from recovering in the suit. 
Held, that this was evidence to support a suit by 
B against A under Act X of 1859, s. 23, cl. 6, for 
illegally ejecting him from the tenure, and the 
pottah being a mere device. Notwithstanding the 
daughter was joined as a defendant in the suit, the 
suit could be entertained under the Bent Act. 
ErfctEE Dyal Chukee v . Bikjeesubee Dossee 

Marsh. 604 


Question of title — Ejectment — 
27 of Bengal Act VIII of 1869 


Limitation. S. 
applies only to such suits for possession as the Court 
is asked to decide irrespectively of any title, but 
simply on the ground that the plaintiffs have been 
ousted otherwise than by legal means. Fokbes v. 
Sues Lal Jha . . I. L. B. 8 Calc. 365 


-Suit for possession — Title — Limit - 


. Landlord and tenant— Possession, 


BENGAL BENT ACT, VIII OF 1869 (X. 
OF 1859) — contd . 

— : s. 27 (Act X of 1859, s. ZQ)— contd. 


88. Suit for possession with mesne 

profits — Defendants — Title — Limitation. A suit for 
possession of certain lands “ by establishing the 
plaintiff’s howla right,” and for mesne profits,, 
brought against a shareholder of the talukh in 
which the lands are situated, a former talukhdar,, 
and certain raiyats who paid rent to the first 
defendant, is not a suit to recover the occupancy of 
the land from which the plaintiff has been illegally 
ejected by the person entitled to receive the rent, 
within the meaning of s. 27 of Bengal Act VIII of 
1869, and is not governed by the limitation provided 
by that section. Ashanoollah v. Bamdhone 
Bhuttachabjee . I. L..B. X Calc. 325 


87. 


- Question of title — Limitation. In a 


at ion. The limitation provisions of s. 27, Bengal 
Act VIII of I860, Jiave no application to a case in 
which the plaintiff relies upon his title, and seeks 
to recover possession upon the strength of that title, 
and in which the defendant denies that title. 
Gooroo Doss Roy v. Ramnarain Milter , B. L. R. 
Sup . Vol 628 : 7 IF. It 186, Nistarinee v. Kali 
Pershad Bass Ghowdhry , 21 W. It 53, and Nil- 
madhub Shaha v. Srinibash KurmoJcar , I. L. R. 
7 Gale. 442 , referred to. Jotunti Dasi v. Maho- 
med Ally Kiiats . I. L. B. 9 Calc. 423 


suit to recover possession of certain lands as the an- 
cestral maurasi mokurari jote of the plaintiffs, from 
which they had been dispossessed by the defend- 
ant, the latter denied the dispossession and alleged 
that the plaintiffs had themselves relinquished 
the land in question. It was found, although the 
alleged title was not proved, that the plaintiffs had 
established an occupancy right, but had been dispos- 
sessed by the defendant. On appeal it was con- 
tended that the suit was barred under s. 27 of Bengal 
Act VIII of 1869, as not having been brought within 
one year from the date of the dispossession. Held., 
that the suit involved a question of title, and that 
the limitation of a year prescribed by s. 27 of the 
Bent Act, therefore, did not apply. Tamizuddin 
Munshi v. Hubo Nath Pal , 9 O. L. B. 253 


Suit for, on dispossession by landlord — Title , claims 
for declaration of. Where a suit by a tenant 
against his landlord is "both in form and substance 
one to recover possession on the ground of illegal 
dispossession by the landlord, and no question of 
the plaintiff’s title is raised, the insertion in the 
plaint of a claim for declaration of the plaintiff’s 
title is not sufficient to prevent the application of 
the limitation prescribed by s. 27 of Bengal Act 
VIII of 1869. Dhurjobutty Ghowdrain v. Chumroo 
Mundul , 25 IF. R. 217 , distinguished. Imam 
Bitksh Mijndul v. Mohin Mundul 

I. I*. B. 9 Calc. 280 

85. Suit for possession on declaration 

of title — Limitation. Where a suit was brought to 
recover possession of land of which plaintiff alleged 
that he was dispossessed by the zamindar in Jeyfc 
1281, and the zamindar rejoined that plaintiff had 
relinquished the greater portion of the land in suit 
in Bysack 1280, and was now barred by limitation: 
— Held, that, as this was a suit to recover possession 
by establishment of title, plaintiff was at liberty to 
bring it within twelve years, and was not barred by 
the lapse of one year. An objection of limitation 
is not most suitably sustained by evidence of re- 
linquishment from a period the lapse of time from 
which exceeds the period of limitation. Dhuk jo- 
butty Ghowdrain v. Chamroo Mundul 

25 W. K. 217 


88 . 


Suit for possession — Question of 


title — Limitation. Where the plaintiff alleged that 
he was the holder of a jote under the defendant by 
whom he had been forcibly dispossessed, and. sued 
for declaration of his title and for restoration 
to possession ; and the defendant did not question 
the plaintiff’s tenure nor his original title, but denied 
the forcible dispossession, and alleged that the 
plaintiff had relinquished the land : Held, that the 
suit was not one to try a question of title, but was 
governed by the one year’s period of limitation 
prescribed by s. 27, Bengal Act VIII of I860. 
Jonardun Acharjee v. Haradun Acharjee, B. L. R. 
Sup. Vol. 1020 : 9 TF. R. 513, and Imam BuJcsh 
Mondul v. Momin Mondul , I. L. R. 9 Calc. 280, 
approved. Seinath Bhattacharji v. Bam Batan 
De . . I. L. B. 12 Calc. 606 


- Limitation — Suit for possession - 


Question of title. Where the plaintiff alleged that he 
was the holder of a jote under the defendant by 
whom he had been forcibly dispossessed, and sued 
for a declaration of his title and for recovery of 
possession claiming a right of occupancy, and the 
defendant, while admitting that the plaintiff had for 
one or two years been a tenant of a small portion of 
the land in suit, denied his title to the remainder, or- 
that he had acquired a right of occupancy : — Held 
that the suit was one to try a bdnd fide question of 
title, and that it was not barred by one year’s 



ears from the date traint of crops — Suit for damages. Certain sub- 
3aitacharji v. Bam lessees sued the zamindar and others employed 
16, distinguished. him for the value of crops seized and carried 

away, under a certificate, as was alleged by the 
El. 14 Gale. 624 defendants, granted to them by the Collector, but 

, a-, v which they failed to produce. Held, that the suit 

tAtxAi: 3 3. B. E. A. O. 261: 12 W . B. 68 

Bam Chandea 90. — Wrongful distraint — Misappro - 

pnation of distrained ■ crops. The Bent "Act makes 
: 11 W. R. 589 n ? provision for a case where, before the sale of the 
distrained property, because the defaulter paid the 
Taeinee Chtten debt demanded by the landlord, the crops distrained 
R,, Act X, 83 an d alleged by the plaintiff to be his were made over 

j- Q j to the raiyat, who, the plaintiff stated, had misap- 

4 dies train +hL propriated them. In such a case a suit for damages 

wl fn C whn cannot be brought under that Act. Ghbebboollah 

fe wt no relation i * S™*00LLAHj • • • 7 W. K. 41 

and B , and that | 1* — s. 28 (Act X of 1859, s„ 31) 

1. B attempted, j ■ — Suit to determine rate of rent — Offer to give pottah 

0 get possession — Conditional offer. A suit under s. 28, Bengal 

and E, to whose Act VIII of 1869, asking the Court to determine the 

er s. 118 of Act X rate of rent which plaintiff is entitled to receive, and 

In a suit by B offering to execute a pottah at that rate, must be 

ages : Held, that accompanied by an unconditional offer by the 

mder s. 139 or s. plaintiff to execute a pottah at the rate directed by 

ler s. 23 of that the Court. The omission of such an offer is fatal to 

e Bent Act. All the claim, and plaintiff has no right to make it a 

for by Act X of condition to the execution of such a pottah that all 

exercise of the previous arrears should be paid at the rates to be so 

acts done under fixed. ; Beily v. Judoo Nath Ghttttuck 

ower, are within 25 W, R. 175 

Act. Joy Lall % — Suit by co- parcener to assess sir 

WJ> q w ip iflo — ^ Ci . ^ °f s ' 23, d- 2* Held, that a suit 

y w. ±t. 162 i>y plaintiff, a co-parcener in the land in question, 

raint — Suit for against another co -parcener holding as his sir land, 

it for damages to assess the same, was not one cognizable under the 

nder-tenant who Bent Act. J odea Singh v. Omaie Singh 

1 his lessor to the 2 Agra Rev. 5 

nt Act. Gholam 3. — Resumption , effect ; of— Creation. 

4 : 2 Hay 108 0 f tenancy i. In a suit in a Civil Court a decree was 
ini — Suit to set obtained in 1863, declaring the land of the defendant 

istion of title. A “ to be resumed and subject to assessment of 

llusive decree for revenue, tbe amount to be fixed by the Collector 

ir which decree A — Held, that the decree was conclusive ; that the 

s crops seized, is lands were not considered mal at the time of the 

;al distraint by a settlement in 1790 ; and, further, that their resump- 

stion of title, and tion in 1863 did not create a tenancy, and that 

ant Act. Goope- therefore s. 28 of Act VIII of 1869 did not apply. 

Foebes v. Bhujloo Boy . 8 C. It. R, 801 

[' R., Act X, 7 — _ s< 29 (Aet x of 1858, s. 32). 

int Suitjor pro- : See Limitatios' Act, 1877, Soh. II, Art. 

Y a raiyat for the 110 (1859, s. 1, cl. 8). 

roperty illegally 

her raiyat is one 1, — Suit for rent The limitation in 

Rent Act. Bam a suit for arrears of rent brought under the Bent 
j Tewaey Act, X of 1859, was that provided by s. 32 of that 

15 W. R, 451 Act, and not that provided by Act XIV of 1859 



DIGEST OF GASES. 


BENGAL RENT ACT, VIII OF 1869 (X 
OF 1859) — contd. 

~ ~ — • — - — * ■. s. 29 (Act X! of 1859, s. 32 )— contd. 

Uxxoda Peesaud Mookeejee v. Kristo Coomae 
Moitra . . 15 B. Xj. R. P, C. 60 note 

19 W. R. 5 

Poulsox v. Modhusudax Pal Chqwdhey 

B. L. R. Sup. Vol. 101: 
2 W. R., Act X, 21 

Special period of limitation . The 


period of limitation specified in Act X of 1859 has 
reference- exclusively to suits brought raider that 
Act. Frosoxxo Coomae Pal Chomdhey v. 
Mitddux Mohun Pal Chowdhry 

11 B. L. R. Ap. 31 note : 13 W. B. 390 

Surbesstjr Dey v . Mahomed Sircar 

7 W. B. 243 

3, Computation of time according to 

English calendar. Held, in accordance with 
former decisions of the High Court, that, for the 
purpose of computing the period of limitation pre- 
scribed by s. 29 of Bengal Act VIII of 3809, the 
calculation is to be made according to the English 
calendar. Mahomed Elahee Burse v. Brojo- 
kishore Sex . I. Xj. B. 4 Gale. 497 

3 C. Xj. R. 398 

And c< month ” means a calendar month. Luch- 
meeput Singh Bahadooe v. Rajcoomabee Dabea 

23 W. B. 275 

Kashee Peeshad Sex Neogee v. Jamie Paikab 

2 C, L. R. 285 

Sap. oda Peeshad Gaxgulx v. Patiali Mahaxti 

I, X,. B. 10 Calc. 913 

4, Act X of 1859, s. 32 — Construction 

of 6t after passing of the Act” The words in Act X of 
1859, s. 32, limiting suits for arrears of rent due at 
the passing of the Act to a period of “ three years 
after the passing of the Act ” refer to the date when 
the Act passed, and not to the subsequent date 
fixed for its coming into operation. Peary Mohux 
Doss v. Me Arthur ' . . Marsh. 837 

Morax v. Bixdurasixee Debia 

r W, R. 1864, Act X, 5 

Wats ox v. Rutxokaxt Roy 

W. R. 1864, Act X, 19 

5, Ad X of 1859, s. 32 — Suit brought 

for period preceding Act. When a suit was brought 
within three years from the passing of Act X of 1859, 
for arrears of rent of 1260 to 1269, and three months 
of 1269 : Held , that the suit was not barred by 
limitation under s. 32, and that the claim for the 
arrears of 1266, which were not due till 1267, was in 
time, though that was a period preceding the passing 
of the Act. Mashishup.ee Dossee v. Ram Sague 
Sixg-h „ . W, B. 1864, Act X, 69 

At lx of 1859, ss. SO and 32— Suit 

j&r arrears of rent after enhancement A landlord, 
having obtained a decree for enhancement against 
Ms tenant, sued him for arrears of rent. Held 
(with reference to ss. 30 and 32 of Act X of 1859), 


BENGAL RENT ACT, VIII OF 1869 (X 
OF 1859) — conidi 

s. 29 (Act X of 1859, s. 32 )— contd. 


that the suit might be brought within one year 
from the elate of the final decree fixing the rent in 
the suit for enhancement, or within three yars from 
the end of the month of Jeyt of the Fusli or Willayati 
year for which such rent was claimed. Joymoxee 
Dasee v. Hurroxath Roy 

2 W. B., Act X, 51 

See Hurroxath Roy v. Gooeoo Doss Biswas 

3 W. R., Act X, 19 

7. Act X of 1259, s. 32 — Suit for 

arrears of rent — Cause of action. An arrear of 
rent is not due within the meaning of s. 32, Act 
X of 1859, until the rent itself has been determined. 
Comul Lochux Roy v. Morax 

2 W. B„ Act X, 82 

8. . Act X of 1859 , s. 32— Suit for 

Act X of 1859 does not authorize 

only three years’ rent. Thus, 


arrears of rent . 
the recovery of 
where a suit was commenced within three years 
from the end of the Bengal year 1268, the plaintiff 
was held entitled to recover the whole of that year’s 
rent. Doorga Doss Chattekjee v, Nobin Mohux 
Ghosal . . . 6 W. R., Act X, 63 

9. • - - Act X of 1859 , 32— Suit for 

arrears of rent. S. 32, Act X of 1859, does not 
authorize the recovery of only three years’ rent, but 
requires suits for the recovery of rents to be insti- 
tuted within three years from the end of the Bengali 
or Fusli year, as the case may be, Gossaix Umur 
Naeaix ’ Pooree v. Arurut Lall alias Baboo 
Jax .... 7 W. R. 361 


. Act X of 1859 , s. ,32—. Suit for 


arrears of rent. Under s. 32, Act X of 1 859, the rent 
of any portion of one year (1273) is recoverable at 
any time up to the last day of the third year (1276): 
after its close. Bykunt *Eam Roy v. ' Shurfoo- 
xissa Begum . . 15 W. R. 523 

11. Award of damages in former suit 

— Cause of action , Where rents are not sued for 
within three years from the end of the year for 
which they are alleged to he due, the fact that 
damages were awarded against the plaintiff in a 
former suit for not giving receipts for that year 
will not create a cause of action. Huro Peeshad 
Roy Chowdhry v. Wooma Tara Debee 

15 W. R. 194 

12. -i r— Sitit to contest enhancement 'of'- 

rent. Where a raiyat’s suit contesting a notice 
of enhancement was dismissed, and the dismissal 
confirmed in special appeal in the month of May, the 
landlord’s suit, brought in December of the same 
year, for rent at an enhanced rate, according to 
notice, was held to be barred by s. 32, Act X of 1859. 
Huree Kishore Ghose v. Komodinee Kaxt 
Banerjee .... 10 W, R. 41 

Suit for arrears 


words of s. 29, Bengal Act VIII of 1869, are intended 
to apply, specially and exclusively of Act XIV of 
1859, to the same class of cases as those to which. 


The 



DIGEST OE CASES. 


BEXGAL EE3STT ACT, VIII OE 1869 (X 
. ' 0E 1859)— co?i/c?. 

: s. 29 (Act X of 1859, s 8 32) — contd, 

s. 32, Act X of 1859, applied, though, that class 
cannot now be defined, as it formerly could, by 
reference to the jurisdiction of the Court in which 
the cases fall to be entertained. The class is limited 
to suits for arrears of rent simply, as “ arrears of 
rent ” are defined in s. 21, Bengal Act VIII of 1869. 
Go BIND Co OMAR ChOWDHRY V. M ANSON 

15 B. Tj. R. 56 : 23 W. B. 152 

14. — — Suit for arrears at enhanced rates 

— Limitation . The intention of s. 29 of Bengal Act 
VIII of 1869 is that a suit for arrears at enhanced 
rates should not be defe rred beyond the third month 
after the year for which enhancement is claimed. 
Glasscott v. Rajchun dee Moochy Mundul 

25 W. R. 381 

15. Suit for compensation for land. 

A suit to make the defendant liable for compensa- 
tion in the shape of rent for the land which he held 
In the name of his servant is not a suit for rent 
to which s. 29 of Bengal Act VIII of 1869 applies. 
Kishenbutty Misrain v. Roberts 

16 W. R. 287 

16. — — — , Suit for arrears of rent — Act XIV 

of 1859 , s. I, cl. lfj — Pro forma defendants— Limita- 
tion. The plaintiffs sued the defendants, who were 
ijaradars of the property in which they were co- 
s havers, for arrears of rent extending over a period 
of six years. The suit was first brought in the 
Revenue Court, and as their co-sharers had not 
joined in the suit, the plaintiffs made them defend- 
ants, and their being defendants preventing the 
plaintiffs from continuing the suit in the Revenue 
Court, they instituted it afresh in the Civil Court 
after Bengal Act VIII of 1869 came into operation. 
The defendants objected that, under the limitation 
provided by s. 29 of that Act, no more than three 
years’ rent could he recovered ; but the Judge held, 
affirming the decision of the Munsif, that the case 
was governed by cl. 16, s. 1, Act VIII of 1869, and 
that six years’ rent could be decreed. Held , on 
special appeal to the High Court, that the fact of the 
co-sharers being made pro formd defendants did not- 
alter the real character of the suit, which was to 
recover arrears of rent, and that, therefore, the 
provisions of s. 29, Act VIII of 1869, were applicable, 
and a decree for three years’ rent only was given. 
Gunga Go bind Sen v. Gobind Chunder Dass 

11 B. L. R. Ap. 31 : 19 W. B. 347 

17. - — .... 'Suit for arrears of rent — Limita- 
tion, The period of limitation within which a suit 
for arrears of rent may, under Bengal Act VIII of 
1869, s. 29, be instituted, must, in the absence of any 
special agreement, be calculated from the last day 
of the year following the expiration of the year for 
which such rent is claimed. W oomesh Chunder 
Bose v. Soorjee Kanto Roy Chowdhry 

I. Xj. B. 5 Calc. 713 : 6 C, L, B. 49 

18. Suit for arrears of rent — Limita- 

tion. The last day on which a suit for the recovery 
of arrears of rent can be instituted under s. 29, 


s. 29 (Act X of 1859, s. 32)— contd. 

Bengal Act VIII of 1869, is the last day of the 
third year from the close of the year in which 
the rent became payable. The word ct arrear ” in 
that section means “ rent in arrear. 5 5 W oomesh 
Chunder Bose v. Soorjee Kcmio Bov Chowdhry, 
A A. R. 5 Calc. 713 : 6 C. L. B. 49, overruled. 
Kasikant Bhuttacharji v . Rohinieant Bhutta- 
chaeji I. L. B. 6 Gale. 325 : 7 C. W. R. 342 

19. -- y — Suit for arrears of rent— Suit 
against registered tenant. A suit having been 
brought in 1284 for arrears of rent of a dar-patni 
for the years 1281-83 and part of 1284 against A as 
the widow and heiress of the former dar-patnidar, 
who died in 1256, A pleaded that she was not the 
representative of her husband, as in 1276 she had 
adopted a son. Whereupon, in 1285, more than 
three years from the time the rent of 3281 became 
due, the son was made a defendant. It appeared 
that from the time of her husband’s death A had 
allowed her own name to remain on the sherista of 
the plaintiffs, and that the plaintiffs had no 
notice of the adoption. Held , reversing the decision 
of the low-er Appellate Court, that the claim for the 
rent for the year 1281 was not barred as against A 
and the tenure, but that no decree could he made 
against the son in respect of it. D wakkanath 
MiTTER V . XOBONGO MONJORI DaSSI 

7 C, Xi. R. 233 

20. Suit for arrears of rent— Limita- 

tion. It having been decided in a former case 
that the zamindar’s claim against defendants for 
the rent of 1271, being a suit for arrears of rent reco- 
verable npon a liability arising out of matters not 
within the cognizance of a Revenue Court, was not 
governed by the special limitation prescribed by 
s. 32, Act X of 1859, but by the ordinary law of 
limitation, Act XIV of 1859 : Held , that the 
zamindar’s present claim of a precisely similar 
nature against the same parties in respect of the 
year 1272 was not barred by the special limitation 
prescribed by s. 29, Bengal Act VIII of 1869, 
corresponding to s. 32, Act X of 1859. Prosunno 
Coomar Pal Chowdhry v. Ramdhtjn Chatter jee 

18 W. R. 8 

21. Suit for arrears of rent — Limita- 

tion. Certain suits brought in the Collector’s Court 
for rent of 1270 and subsequent years having been 
dismissed in consequence of the defendant’s plea., 
that the whole of the estate had been resumed, and 
that there was no distinct land for which plaintiff 
was entitled to any separate rent;, plaintiff was 
obliged to bring a civil suit to establish his right to 
recover those rents. Having obtained a decree he 
brought a suit for arrears of rent from 1271 to 1279, 
hut obtained a decree for the rents of three years 
only, the cause of action for the years previous to 
1277 having been considered to be barred. Held, 
that this decision was right, as there was nothing to 
prevent the plaintiff from including in the civil suit 
which he brought, or any previous suit-, a claim, for 
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BENGAL BEFT ACT, VIII OF I860 (X 
OF 1850) — contd. 

s. 29 (Act X of 1859, s, 32) — contd. 

rent as well as for declaration of right. Buroda 
Kant Roy v. Chunder Coomar Boy 

23 ¥, B. 281 


-Act X of 1859 , s. 32 — Suit to 


recover rent * in cash and hind with declaration of 
plarnt iffy right. A suit to recover rent in cash and 
kind which comprehended a claim to have a parti- 
cular share of the rent declared as the property of 
the plaintiff was held to be one which a Collector, 
acting under Act X of 1859, would have refused to 
entertain, and therefore to be governed not by the 
limitation prescribed by Bengal Act VIII of 1869, 
s. 29, but by the ordinary law of limitation. Heera 
Singh v. Meer AkburAli . 24 W, B. 382 


Act X of 1859, s. 32 — Pendency 
enhancement — Limitation . The three 


of suit for 

years’ limitation provided by s. 32, Act X of 1859, 
is in general terms, and does not admit of any 
exceptions, e.g., the pendency of a suit for enhance- 
ment for 1265 will not save limitation in respect to 
the rent for 1266. Nobokanth Bey v. Boroda- 
kanth Boy ... 1 W. B. 100 

Dakhina Dabea v. Romesh Chunder Butt 

1 W. B. 142 


24. 

When a person 


Grant of perwanah — Contingency * 
lets land under a kabuliat, and 


subsequently grants a perwannah, undertaking not 
to ask for rent till a certain contingency occurs, the 
perwannah will hot alter the original agreement so 
far as to prevent limitation applying to a suit for 
rent. Bebee v. Mahomed Ghonsi 

1 Ind. Jur. 3ST. S. 31 

25. Act X of 1859 , s. 32 — Cause of 

a cfion — Suit for enhancement of arrears of rent A 
suit for arrears of rent at an enhanced rate, brought 
more than three years after the rent had accrued 
due, was held to be barred by lapse of time under 
s. 32 of Act X of 1859, notwithstanding that it was 
commenced within one year from the date of a 
decree made in a suit brought in the Civil Court 
declaring that the plaintiff; was entitled to enhance. 
The cause of action was the non-payment of the 
rent at the enhanced rate, and not the declaration 
of the Civil Court that the plaintiff had a right to 
enhance. Doyamoye Chowdranee v. Bhola- 
NATH GhOSE 

B.E.B. Snp.Vol.592: 0¥. B., Act X, 77 . 


Act X of 1859, s. 32— -Stiit for 


arrears of rent The plaintiff had sued the defendant 
at the end of the year 1272 to recover arrears of 
rent for 1271, and to eject him for non-payment.. 
The litigation lasted till 1276, when the plaintiff 
obtained a decree, which, however, was not execu- 
ted, as the defendant paid the amount and costs 
within fifteen days. In 1276 the plaintiff brought 
this suit to recover the rents of 1272 and of sub- 
sequent years. Held, that the plaintiff’s claim for 
the rents of 1272 was not barred by the lapse of 


BEFTGAIi BEXT ACT, VIII OF 1869 (X 
OF 1858) — conidi 

s. 29 (Act X of 1859, s. 32 )— contd. 

three years, under s. 32, Act X of 1859. Dindayal 
Paramanik v. Bad ha Kishori Bebi 

8 B. L. B. 536 : 17 ¥, B. 415 

I shan Chandra Roy v. Keaja Ashantjlla 

8. B. I*. B. 537 note : 16 W. B. 79 

{Contra,) Madhub Chunder Ghose v. Radhika 
Chowdhrain ... 7 W. B. 405 

Rejecting review 7 of same case in 

6 W. R., Act X, 42 


Htjronath Roy Chowdhry i\ 
Chowdhry 


Golucknath 
19 W. R. 18 


Act X of 1359 , s. 32 — Sale for 
Sale afterwards set aside — Sub- 
A, a zamindar, sold 


arrears of rent- 
sequent suit for arrears of rent 
the rights of B , his patnidar, for arrears of rent 
under Regulation VIII of 1819. This sale was 
subsequently set aside at the suit of B for irregu- 
larity. A then sued B for the arrears under Act X 
of 1859, and B raised the defence that the suit was 
barred, more than three years having elapsed from 
the close of the year in which the arrears became 
due. Held {reversing the decision of the High 
Court), that, upon the setting aside of the patni sale, 
the patnidar took back the estate subject to the 
obligation to pay the rent, and that the particular 
arrears of rent claimed must be taken to have 
become due in the year in which that restoration 
to possession took place, and plaintiff could sue 
within three years from the close of that year. 
Swarnamayi v. Shashi Mukhi Barmani 

2 B. L. B. P. C. 10 : 11 W. B. P. C. 5 : 

12 Moo. I. A. 244 


Suit for arrears of rent — Allow- 


ance of time occupied by suit for ejectment Where 
limitation is pleaded in a suit for arrears of rent, 
deduction must be allowed to the landlord for the 
time he was suing to eject defendant as trespassers. 
Eshan Chunder Roy v. Khajah Assanoollah 

16 W. B. 79 

29. Act X of 1859, s. 32— Suit for 

arrears of rent — Assignment of rent in payment of 
bond. Plaintiff, a zamindar, being indebted on a 
bond, gave the bond -holder an assignment on the 
patnidars for the greater portion of the patni rent to 
be paid to the bond-holder until the debt was 
liquidated. The bond-holder, not receiving his 
money, sued the zamindar in the Small Cause Court, 
whereupon the zamindar brought this suit against 
the patnidars for the rent due. The lower Appellate 
Court, reversing the decision of the first Court, held 
that the claim for the rent of 1273 was not barred 
by limitation, because brought within three years 
from the time that plaintiff knew of the non-pay- 
ment of the rent by defendants. Held, upon the 
principle of the decision of the Privy Council in 
Swarnamayi v. Shashi Mukhi Barmani, 2 B. L. B. 
P. C. 10 : 11 W. B. P. C. 5, that plaintiff was 
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BENGAL BENT ACT, VIII OF 1869 (X 

OE 1859) — contd. 

— s. 29 (Act X of 1859, s. 32) — contd . 

entitled to recover the rent of 1273. Mohes Chun- 
der Chakladar v. Gungamonee Dossee 

18 W. R. 59 

80. — Suit delayed pending -final decision 

as to rent. A previous suit was brought in 1859, 
which was not finally decided in appeal by the 
High Court until December 1855, the effect of which 
decision was to take the talukh then in dispute out 
of the class of those protected by s. 51, Regulation 
VIII, 1793, and to make it liable to enhancement. 
Held, that the plaintiffs cause of action for rent did 
not accrue until ascertainment of the rent by that 
decision, and that her present suit for about five 
years’ rent from 1st July 1859, having been brought 
within one year from the date of that decision, 
could be maintained. Madhtjb Chunber Ghose v. 
Radhika Chqwbhrain . 6 W. R., Act X, 42 

31. Act X of 1859 , s. 32— Suit for 

arrears of rent — Deduction of time when bond fide 
suing defendant as a trespasser . A landlord can be 
allowed a deduction in respect of limitation for the 
time he is suing a tenant as a trespasser, only when 
he is acting under a bond fide belief that the tenant 
is a trespasser, and not in suits when, from the 
circumstances of the case, he must have known of 
the defendant’s right to hold as a tenant. Htjbo- 
nath Roy Chowdhby v. Gulucknath Chowdhby 

19 W. B. 18 

V . 32. ,— Tenancy in abeyance — Res judi- 

cata — Limitation. A , the zamindar, granted a 
patni lease of certain talukhs to B, who assigned 
it to 0 and D. On B’s death, C and D applied to 
the Collector for registration of the patnitalukh 
in their names as assignees of B. A objected to the 
registration on the ground that the lease insured 
only for the life of B. A’s objection being over- 
ruled, he instituted a regular suit to eject C and D, 
the present defendants, which was decided against 
A .finally by the Privy Council in 1874. During 
the pendency of this litigation, the zamindar sued 
to recover the rent for the year 1868, not upon the 
basis of the patni lease, but for use and occupation, 
treating the tenants as mere trespassers. This suit 
was dismissed on the ground that the plaintiff ought 
to have sued on the lease. In 1875 the plaintiff 
'brought the present suit for the rent of 1868 on the 
patni lease. The defendants pleaded res judicata 
and limitation. The plaintiff contended that the 
suit was within time on the ground that the right 
to recover the rent was in suspense during the 
pendency of the litigation regarding the lease. 
Held , that the suit, though not res judicata, was 
barred under s. 29 of Bengal Act VIII of 1869. 
Swarnamayi v. Shashi MuJchi Bramani , 2 B. L. R. 
iP. G. 10, distinguished. Watson & Co. v. Dho- 
nendba Chunder Mookerjee 

I. Xi. R. 3 Calc, 6 

33. * Deduction of time whilst another 

-mil was pending— Limitation. A sued for enhance- 
ment of rent of certain lands for a specified year. 


BENGAL BENT ACT, VIII OF 1869 (X 

OF 1859) — contd. 

s. 29 (Act X of 1859, s. 32) — contd . 

On the dismissal of this suit, A more than five 
years after the rent fell due, sued for arrears of rent 
for the same year. Held, that A was not entitled to 
deduct the time occupied in the conduct of his en- 
hancement suit from the period which elapsed since 
the rent first fell due in order to bring his ease 
within the period of limitation prescribed for such 
last mentioned suits by s. 29 of Bengal Act VIII of 
1869. Brojendro Coojveae Roy v. Rakhal 
Chttnder Roy I. L. B. 3 Calc. 791 

34. — Limitation — Holiday. A rent 

suit under Bengal Act VIII of 1S69 must be brought 
strictly within the term of three years prescribed 
by s. 29 of that Act, which contains the only law 
of limitation applicable to the case. Where, 
therefore, the last day of the term so fixed was a 
close holiday, and the plaint in such a suit was filed 
on the following day : Held, that, inasmuch as s. 29 
contains no provision for relaxing the terms fixed 
by it, such as is contained in the general law of 
limitation, the suit was barred. Purran Chunder 
Ghose v. Mtjtty Dali, Ghose Jahira 

I. L. R. 4 Calc. 50 : 2 C. L. B, 543 

35. Limitation— Suit for arrears of 

rent. After the expiration of the period prescribed 
by s. 29 of Bengal Act VIII of 1869, a plaintiff 
suing for arrears of rent cannot insist on the pen- 
dency of another suit, brought by him for possession 
of the land, as preventing limitation from running, 
where there has been no time during which such 
rent could not have been recovered if he had 
acted on his right of suing for it. In Rani Surno- 
moyee v. Shoshee Mookhee Burmonia, 12 Moo. 
I. A. 244 ; 2 B. L. R. P. C. 10, the claimant of rent 
was, until the setting aside of the sale that had taken 
place, in the position of a person whose claim had 
been satisfied. The right to sue in that case had 
been suspended, and it was therefore distinguishable 
from the present. The plaintiff’s ancestor purchas- 
ed a talukh from the Government, subject to an 
ijara therein held by the defendants, which expired 
in 1866. A suit brought by the plaintiff in 1874 
for possession was dismissed finally in 1876, the 
defendant’s claim to remain in possession under 
another tenure being allowed. The plaintiff in 
1876 sued the defendants for arrears of rent for the 
years 1866 — 1872. Held , that the suit was barred 
under s. 29, notwithstanding the proceedings of 
1874. Huro Pershad Roy v. Gopal Das Dbtt 

I. L. B. 9 Gale. 255 : 12 C. L. B. 129 : 

L. B. 9 I. A. 82 

Affirming the decision of the High Court in Huro 
Prosab Roy v. Gopal Doss Butt 

I. L. B. 3 Calc. 817 : 2 C. L. B. 450 

36. - ... Limitation — Suit for arrears of 

rent . The defendant held a patni in respect of a 
share in a zamlndari, which share was held and 
the patni granted by a Hindu widow, who died in 
Pous 1281. The plaintiffs were the heirs who 
succeeded to the zamindari on the death of the 
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BENGAL BENT ACT, VIII OE I860 (X 
OE 1859) — co hid. 

— s. 29 (Act X of 1859, s, 82 )—concld. 

widow. In Pons 1284 they brought a suit against 
the defendant for the purpose of setting aside the 
patni, and on the 16th Pons 1285 obtained a decree 
declaring the patni invalid, and giving them khas 
possession with mesne profits. This decree was, 
however, reversed on appeal on the 6th Srabun 
1288, and their suit was dismissed. In a suit for 
arrears of rent from 1282 to 1288 : Held, that the 
plaintiff was not protected from the operation of 
the law of limitation during the pendency of his 
suit to set aside the patni, and that his suit was 
barred except as to the arrears accruing within 
three years preceding the suit. Burro Pershad Bey 
v. Gopal Doss Dutt , 1. L. B. 9 Calc. 255 , followed. 

: 'SiirriQflioyee. v. Shoslii MoolcM Burmoma , 
2 B. L. B. P. C. 10, distinguished. Sheriff v. 
Dina Nath Mookebjee 

I. L, B. 12 Cale. 258 

s. SO (Act X of 1859, ss. 24 and 

33 ). 

See Jurisdiction of Revenue Court. 

13 W. B. 433 

A suit under the Rent Act, X of 1859, s. 24, was 
not maintainable,' unless the defendant was an 
agent or servant employed in the management of 
lands or collection of rents. The Bengal Rent Act, 
1869, however, does not* define who are agents, 

; 1, . Agent, suit against — Suit for 

papers in possession of sadar amlahs. It was held 
that a suit for papers in the possession of sadar 
amlahs employed in keeping the books of the office, 
and in performing the other duties incidental to the 
office of sadar amlahs and not mofussil amlahs, was 
not one cognizable under the former Act. Mohen- 
dronabaix Singh v. Lalla Ruttun 

Marsli. 239 : 2 Hay 278 

Oodot Naraix Sircar v. Keisto Chunder Roy 


Ciiowdhry , . . 13 W. B. 433 

2, Agent , suit against — Tehsildar. 


A suit to recover from defendant rent collected by 
him for the plaintiffs as their tehsildar, for the due 
performance of which office he had bound himself 
by agreement under security, was held to be 
maintainable under the Rent Act, 1859. Grant v. 
Ram Tonoo Bhoomick . 10 W. B. 88 

Shristeedhur Bose v. Shama Churn Chose 


3. — — Agent , ' suit against — Tehsildar. 

A claim for moneys collected by the defendant as 
plaintiff’s tehsildar was held to be one cognizable 
under the Rent Act, and the fact that the matter 
was referred to arbitration and an award made was 
held to make no difference. Shosxiee Mohan 
Shaha v. Sheer Sircar . 5 W. R., Aet X, 13 

4. — Agent , suit against — Naih or 

gomashta. The suit of a zamindar against a naib or 
a gomashta for papers, accounts, and moneys 


BENGAL BENT ACT, VIII OE 1869 (X 

OE 1859) — contd. 

— s. 30 (Act X of 1859, ss. 24 and 

33) — contd . 

collected, is cognizable under the Rent Aet. Kalee 
Nath Ghosal v. Chundee Churn Sircar 

10 W. B. 51 

Nee, however, Kadumrinee Dossee v. Bhugo- 
buttv Churn Ghose . 10 W. B. 7 

5. Agent , suit against — General 

manager. Where an agent was employed as the 
manager of a trading business and as a general 
manager, and in that capacity received rents 
collected by sub-agents employed by the zamindar 
— Held, that a suit for rendition of accounts against 
such agent was not cognizable under the Rent Ac tv 
Butas Koonwar v. Jankee Pershad 

3 Agra 292 

6. Agent, suit against — Agent and 

sureties. A suit by a zamindar against an agent 
and his sureties for money received by the agent in 
collection of the rents of the zamindari should he 
brought under the Rent Act. Woozeer Ali v. 
Doorga Churn Roy . 5 W. B., Aet X, 79 

7. Agent , suit against — Suit for 

: accounts from heir of agent. Semite : A suit for 

! the delivery of accounts under the Rent Act, X off 
1859, lay against the heir of an agent, the Act being 
intended to facilitate the recovery of accounts by 
zam .Tidal’s, and to make the heir of an agent 
equally responsible with the agent. Gowhar 
Hossein v. Ram Coo mar Chowdhry 

8 W. B. 481 

8. Agent , suit against — Suit against 

agent for rent received and misappropriated. An 
agent may be sued under the Rent Act for rents 
received by him, whether or not he has committed,' 
with respect to such rents, an offence under the 
Penal Code. Skinner v. Rujue Ali Khan 

2 W. B., Act X, 105' 

9. Act X of 1859, s. 33 — Agent , suit 

against — Accounts. S. 33, Act X of 1859, gives 
tlie benefit of the extended period of limitation to a 
man who shows reasonable diligence, but not to 
one who, having the means of knowledge, carelessly 
neglects to investigate the accounts. Diianput 
Singh Dogar Rahman Manual 

2. B. L. B. A. C. 269 : 11 W. B. 163 

s. cu before remand, 

2 B. L. B. A. C. 270 note : 9 W. B. 828 

10 Di scovery of fraud — Agency — 

Suit for an account and for money- misappropriated ’ ' 
by agent. Where the plaintiff alleged that the fraud 
committed by the agent came to his knowledge on a 
certain date, and the suit was brought, within . one: 
year from such date and within three years from the 
termination of the agency : Held, that the case 
came within the proviso of s. 33 of Act X of 1859, 
and the suit was not barred by limitation. Held , 
further, that in suits for money misappropriated 
by an agent where fraudulent accounts have* 
been rendered, the plaintiff has an extended period 
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BENGAL BENT ACT, VIII OE 1889 (X 
OE 1859) — contd. 

, — — s, 80 (Act X of 1859, ss. 24 and 

83) — contd. 

of limitation of one year which, in the words of s. 33 j 
of Act X of 1859, runs from the time when the fraud 
is first known to him ; but in any particular case the j 
Court, having regard to the nature of the fraud, the 
facility with which it may be known, and the likeli- j 
hood of attention being called to it, may infer such ! 
knowledge when the means of knowledge first come, j 
or have for a reasonable time been, within the 
plaintiff's reach or, in other words, may hold the 
plaintiff fixed with constructive knowledge of the 
fraud. The Court must, therefore, in every such 
ease, ascertain when the plaintiff first had know- 
ledge, actual or constructive, of the fraud. Machine 
tosh v. Woomesh Ghunder Bose, 3 W. R., Act X , 121, 
DJmnput Singh v. Rohaman Mundul, 11 W. R. 
163, and 9 W. R. 329 , and Huree Mohun Goohoo v. 

A mind Ghunder MooJcerjee, 5 W. R ., Act X, 63, 
referred to. Nilmoni Singh Deo v. Nilu Naik 
I, Is. B. 20 Calc. 425 

11. Act X of 1859 , 5. 33— Suit on 

account staled— Agent. By s. 33 of Act X of 1859, 

“ suits for the recovery of money in the hands of an 
agent, or for the delivery of accounts or papers by 
an agent, may be brought at any time during 
the agency, or within one year after the determina- 
tion of the agency of such agent.” Held , where an 
agent was dismissed, and after such dismissal 
rendered an account showing a balance due to the 
landholder, that a suit for such money might be 
maintained, notwithstanding the lapse of more than 
a year from the dismissal of the agent before the 
suit was commenced, because a cause of action 
arose out of the admitted balance of account. 
Semhle : That a suit may be maintained upon such 
account stated, in which the period of limitation 
would be regulated, not by Act X of 1859, but by 
Act XIV of 1859. Semhle : If the account so 
rendered were fraudulent, then the latter clause of 
s. 33 of Act X of 1859, that 44 if any fraudulent 
account shall have been rendered by the agent, 
the suit may be brought within one year from the 
time when the fraud shall have been first known to 
such person,” would apply to extend the time. 

Chowdiiry Chatterpal Singh v. Pouzdab Boy 
Marsh. 405:2 Hay 509 
See Pearee Mohun Ghose v. Jardine^ Skinner i 
& Go. .... 22 W. B. 833 

12. - Act X of 1859, s. 33 — Suspension | 

of agent — Determination of agency. If a principal j 
suspends an agent, the agency must be held to j 
have been determined within the meaning of s. 33, j 
Act X of 1859. Muddun Mohun Roy v. Gopee | 
Mohun Roy . W. B., 1864, Act X, 8 

Mahatab Chand v. Judoo Mohun Mitter 

5 W. B., Act X, 91 

18. Act X of 1859 , s 33— Suit 

against agent and surety of agent. A suit by a 
zamindar against his agent and the agent’s surety 
for money improperly and fraudulently charged by 
the agent in his accounts is barred if not brought 
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w ithin one year from the rendering of the accounts 
which is the time of the accruing of the plaintiff’s 
cause^ of action, he then having the means of 
knowing of the fraud. Mackintosh %\ Woomesh 
Chunder Bose . 3 TV. B., Act X, 121 

Huro Churn Narain Singh v. Roochee Dobet 
6 W. B., Act X, 30 

14=« - Act X of 1859 , s. 33 — Suit 

against surety of agent for losses occasioned by 
embezzlement. A suit under Act X of 1859 against 
the surety of an agent employed in the collection of 
rents, for losses occasioned by the embezzlement of 
his principal, is not governed by the period of limita- 
tion prescribed by s. 33 of the Act, but by that 
prescribed by s. 30, namely, 44 one year from the 
date of the accruing of the cause of action.” 
Beelasmonee v. Nusseeboolah 

Marsh. 410 : 2 Hay 510’ 

15. — _ Act X of 1859, s. 33 — Admission 

of amount by agent — Cause of action. The principal 
acquires no fresh cause of action against the agent 
from the date on which the agent admitted the 
amount which was due from him, and executed an 
agreement to pay it. Mahatab Chand v. Judoo 
Mohun Mitter . 5 W. B., Act X, 91 

16. Act X of 1859, s. 33 — Fraud 

preventing knowledge of rights. In a suit against an 
agent under s. 33, Act X of 1859, where fraud is 
alleged, before applying the limitation prescribed 
by that section, the plaintiff should have an oppor- 
tunity of proving that by the fraud of the defend- 
ant he was kept from a knowledge of his rights. 
Ram Kant Chowdhry v, Brojo Mohun Mozoom- 
dae . . . 6 W. B., Act X, 20 

17. — i — - ActX of 1859, s. 33 — Cause of 

action — Suspension of agent. In a suit for the 
recovery of money in the hands of an agent, the 
limitation prescribed by s. 33, Act X of 1859, 
counts from the date of the suspension of the agent. 
Radhika Peeshad Chatterjee v. Ramdhun 
Pooroheet . . .8 W. B., ActX, 27 

18 — Act X of 1859, ss. 30 and 33— 

Claim against sureties of deceased agent for misap- 
propriation of money. S. 30, and not s. 33, Act X 
of 1859, is applicable to the case of sureties of . a 
deceased agent against whom a claim is made for 
money appropriated by him, and the cause of 
action accrues from the time when the plaintiff had 
means of knowing what w r as the amount due to him 
from the deceased agent, — i.e., from the date on 
which his accounts were put in by his sureties, and 
not from the date of his death. Puree Soondeey 
Debia v. Bholanath Roodro . 8 W. B. 159 


19. — — Act X of 1859, s. 33 — Fraud — 

Cause of action. In a suit against an agent for 
moneys received on plaintiff’s account, in which 
defendant set up a plea of limitation, plaintiff 
sought to extend the period of limitation on the 
ground that fraudulent accounts were delivered 
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BEHGAL BEHT ACT, VIII OF 1883 (X 
OF 1859) — contd. 

s. 30 (Act X of 1859, ss. 24 and 


33 )— contd. 

•Held , that the Judge should have found specifically 
■when the fraud was first known to the plaintiff ; 
limitation in such a case running from the date of 
knowledge of the fraud, not merely from that of 
suspicion of the fraud, or of delivery of accounts. 
Dhunput Singh Doogtjr v. Rtthman Mundttl 

9 W. K. 829 
2 B. L. B. A. C. 270 note 

Htjreb Mohtjn Goohoo v. Anunb Chttnber 
Mookerjee . . 5. W. B., Act X, 63 

20. Act X of 1859, s. 33— Suit 

■ against surety of deceased agent. In a suit by the 
manager of a factory to recover from a surety 
oertam sums collected as rent by a deceased patwaji, 
in which suit the defendant pleaded limitation : 
Held, that plaintiff was not entitled to reckon the 
year which the law gave him to bring the suit from 
the date on which he acquired from the surety 
Information of the state of his accounts. If a 
person’s ignorance of the state of his accounts is 
owing to his own negligence, he can claim no 
benefit under s. 33, Act X of 1S59. Biddell v. 
Ohtjtteudharee Lall . . 12 W. B. 116 


Suit against agent for accounts . 


A suit under s. 30, Bengal Act VIII of 1869, against 
a gomashta to obtain accounts after the agency has 
determined, must be brought within a year from 
such determination. The proviso in that section 
refers to suits for money, and under that proviso, 
where a fraudulent account has been given in by 
the agent, concealing the fact of the receipt of 
certain moneys, the zamindar has one year from the 
discovery of the fraud to bring his suit for such 
money. Jan Ali Chowdhry v. Ishan Chunder 
Been .... 16 W. B. 149 

22. — Suit to contest an account against 

gomashta. In a suit to contest an account brought, 
against a gomashta under Bengal Act VIII of 1869, 
the only ground on which the plaintiff can claim an 
.allowance of time beyond the period of limitation 
provided in s. 30 is by showing that there was 
fraud in the case, and that he came to the knowledge 
of it within a year before the date of his action. 
Rabha Kjshore Roy v. Ameer Chunder Mook- 
hot y .... 20 W. B. 886 

23. — Suit against agent — Delay after 

discovery of fraud of agent A suit against an 
agent for the recovery of money under Bengal Act 
VIII of 1869, s. 30, though brought within three 
years after the termination of the agency, was held 
ix> have been barred as not having been brought 
within a reasonable time from the date of the 
discovery of the fraud alleged against the agent. 
Jan Ali Chowdbry v. Tarot Churn Rukheet 

21 W. B. 107 

— Suit against zamindari agent. 

'There is no limitation but that prescribed by s. 30, 
Bengal Act VIII of 1869, to the bringing of a suit 
against an agent with regard to zamindari matters 


BEK’S Ali BENT ACT, VIII OF 1833 (X 
; OF 1859) — contd. 

s. 80 (Act X of 1859, ss. 24 and 


33) — contd . 

(e.g., tahsildar and collector of rents) for the recovery 
of money or the delivery of accounts and papers. 
Ram Bhtjrosa Ohgwdhry v. Hunooman Singh 

21 W. B. 240 

25. Suit for account — Subsequent suit 

for amount falsely entered — Res judicata. Plaintiff 
brought a suit for collection papers against the 
defendant, his agent, and got a decree. Having 
received and inspected the papers, he brought 
another suit for moneys which, he alleged, the 
defendant had falsely entered as expended. Held , 
that the suit was barred. Qucere : Whether the 
Rent Act, s. 30, contemplates the bringing of two 
successive suits, — one for an account, and the other 
for the amount due on that account. Golosh' 
Bath Ben Biswas v. Ram Kant Dey Sircar 

3 C. I*. B. 444 

26. — — Act X of 1859 , s. 33 — Suit 

against agent — Change of employment. A suit 
against an agent, under Act X of 1859, s. 24, was 
resisted on the ground that the defendant’s employ- 
ment as tahsildar had terminated by the plaintiff 
having employed him as a moonshee,and the defend- 
ant relied for proof on the fact of his subsequent 
re-appointment as tahsildar. The lower Apx>ellate 
Court construed s. 33 as applicable to the case. 
Held, that this was not a correct interpretation of 
the section, and that, so long as the defendant 
continued to be employed in the plaintiff’s service, 
his agency had not terminated. Nilmoni Singh 
Deo v. Ram Golam Bundopadhya 

21 W. B. 154 


27. 


Suit against agent The fact of 


an agent furnishing his principal with an account 
under his signature with a letter upon which a 
balance appeared due is a cause of action irres- 
pective of Act X of 1859, s. 33, and the principle is 
applicable to cases decided under the present law. 
Pearee Mohun Ghose v. Jarbine, Skinner 
& Co. . . . 22 W. B. 338 

See Chowdhky Chatterpaul Singh v. Fottjbar 
Roy , Marsh. 405 : 2 Hay 509 

28. Fraud of agent , evidence of — 

Not filing accounts in proper time. In a suit by a 
zamitaxiar against a gomashta, where fraud is not 
alleged, the Court cannot assume it merely on the 
ground that the accounts were not filed till the 
close of the year of the determinati on of the 
agency. Koonjo Lal Mundul v. Dabee Pershab 
Tewaree . . . 22 'W. B. 398 

29. - Suit for an account against an 
agent— Limitation. A suit for an account against 
an agent employed to collect rents is barred under 
Bengal Act VIII of 1869, s. 30, after the expiration 
of one year from the time of his resigning or leaving 
his agency, notwithstanding the general provisions 
of s. 19 of the Limitation Act of 1877, by which a 
new period of limitation, according to the nature of 
the original liability, is allowed, provided that the 


a. 
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BENGAL BENT ACT, VIII OE 1869 (X 
j"" OR IS £50) — conid, 

■— S. 80 (Act X of 1859, ss. 24 and 

\ 33) — canid. 

acknowledgment of liability is made in writing 
before the expiration of the period prescribed for 
the suit, a suit cannot be brought upon an acknow- 
ledgment or account stated, signed by a person 
who has been an agent to collect rents, ff his signa- 
ture was not procured till more than a year after 
the determination of his agency. JParbutinath 
Bor v. Tejomoy Banerji I. X. B. 5 Gale. 303 
Golap Chand Nowlucka v. Iyristo Chunder 
Dass Biswas . . . I. X. B. 5 Gale. 314 

30. — Principal and Agent— Account, 

Suit for — Zamindar — Limitation . A suit by a 
zamindar against his land agent, for payment of 
sums not accounted for by the latter, must, under 
s, 30 of Bengal Act VIII of 1869, be brought within 
three years from the termination of the defendant’s 
agency. The zamindar should never bring a suit of 
this Jtind for an account merely, or for the delivery 
of accounts or account papers merely ; but the suit 
should be framed for an account and for payment of 
what, on the taking of the account, may be found 
due from the defendant to the plaintiff. Seoshi 
Bhooshun Pal v. Guru Churn Mookhoparhya 

I. Xu B. 7 Calc. 88 : 8 C. X. B. 285 

81* — Suit against tahsildar — Special 

agreement— Limitation. The defendant was tahsil- 
dar of one of the plaintiff’s zamindaris, and 
after his dismissal on the 24th of August 1876 he 
submitted an account which was found to be 
incorrect, and time was given to him to make good 
certain items on his executing an ikrar promising to 
pay whatever balance should be found clue from him 
to the plaintiff. In a suit brought on the 28th of 
October 1878 to recover the balance found on 
enquiry to be due : Held, that s. 30 of Act VIII of 
1869 had no application, the special agreement ; 
taking the case out of the scope of that section, ; 
and therefore the suit was not barred by reason of j 
having been brought more than one year after the j 
defendant’s dismissal. Beer Chunder Manickya 
v. Httrro Chunder Burman 

I, X. B. 9 Gale. 211 
12 C. X.. B. 829 

32. Suit against administrator of 

'deceased agent for sums misappropriated. In April 
1875, A entered into an agreement in writing 
with B, whereby he agreed to act as the manager 
of jE»’s zamindaris and other landed properties for 
three years, on certain terms therein mentioned. 
The agreement was duly registered. On the 15th 
of June 1882, B sued the Administrator General of 
Bengal as administrator of A 9 8 estate, to recover 
certain sums of money set forth in detail in the 
plaint as having been received by A and not 
accounted for, stating that they had been misappro- 
priated by A. Held , that in respect of such sums 
as were received by A in virtue of his position as 
manager under the registered agreement, the limit- 
ation of six years applied ; but that in respect of 
the sums received by him in the course of trans- 


"SwSi ACT - TOI or 1868 « 

-g;--.. SO (Act X of 1853, M and 

actions which did not come within .the scope of the 
registered agreement, the limitation of three years, 
applied. Held , also, that the suit was not such as 
is contemplated by Bengal Act VIII of 1869, s 30 
Harender Kishore Singh v. Administrator 
General of Bengal . I. X. B. 12 Gale. 357 

— — — s. 31 (Bengal Act VI of 1862 
s. 6). *' 

See Bengal Rent Act, 1869, s. 47. 

18 W. B, 126 

See Limitation Act, 1877, s. 5. 

I. X. B. 7 Calc. 690 

See Parties — Parties to Suits — Kent 
Suits for, and Inter tenors in, such 
Suits . . . 21 W. B. 277 

1. - — — - — ■■■■ — — — - - Bengal Act VI of 

1862, s. 6 — Suit for enhancement cf rent. The limi- 
tation' 1 of six months prescribed by 6, Bengal 
Act VI of 1862, applies to deposits made after 
rents have become due, and does not interfere with 
the limits, tion for suits for enhanced rent, as pre- 
scribed by s. 32, Act X cf 1859. Taram onee 
Koonwaree v. Jeebun Mundar 

6 W. R. s Act X, 98 

2. — Bengal Act VI of 

1862, s. 6 — Applicability of Act — Deposit of rent. 
Bengal Act VI of 1862 applies to cases where 
the amount which the raiyat thinks due is deposited 
by him, and the landlord may either accept it or 
sue for whatever he himself may deem due to him 
for the same period for which the deposit is made ; 
but not to suits for rent for the year preceding that 
for which the deposit is made. Mahomed Shuhu- 

ROOLAH CHOWDHRY V . ROOMYA BlBEE 

7 W. B, 487 

3. — _____ — _____ — Bengal Act VI of 

1862, s. 6 — Suits for enhanced rent after notice. 
Bengal Act VI of 1862, s. 6, refers to the period 
within 1 which suits on account of rent which has 
accrued prior to the date of the deposit under s.. 
5 may be brought, and not to suits for rent at an 
enhanced rate after notice. Ahmed Hossein v. 
Keramut 8 W. B. 358 

4. - Notice of payment 

or deposit in Court— Suit for arrears of rent — Limit- 
ation. By a condition in the lease of a talukh, 
additional rent became payable in respect of all 
lands which, not being in a state of cultivation at the 
time of the lease should be subsequently brought 
into cultivation so soon as the lessee had enjoyed 
them rent-free for the space of seven years. Rent 
having become due under this condition on certain 
lands which had not been in a state of cultivation 
at the time of the making of the lease, the lessee 
deposited in Court, as the entire rent payable in 
respect of the talukh, the same amount as he had 
paid in previous years. In a suit brought a year 
after the lessor had notice of such deposit, to recover 
the entire rent payable in respect of the lands- 
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s. 31 (Bengal Act VI of 1882, s. ©) 
. — concld. , 

newly brought into cultivation : Held , that such 
suit, having been instituted more than sis months 
after service of notice of such deposit on the lessee, 
was barred under s. 31 of Bengal Act VIII of 1869. 
Bam Stoker Senaputty v. Bib Chunder Mari- 
kya LL ( E,4 Gale. 714 

. 5, wA_ — __ and ss. 46, 47 — Limitation 

Deposit rent—Stdi for enhancement of 

rent To bring into operation the special limitation 
enacted in s. 31 of Bengal Act VIII of 1869, where 
deposit had been made under s. 46, the deposit 
could only have been effectively made of rent that 
had accrued due before the date of such deposit. 
Serja Kart Acharjya v. Hemanta Ktjmari 

I. L. R. 20 Gale. 408 
L. R. 20 I. A. 25 

, s. 32 (Act X of 1859, s. 69). 

See Parties — Parties to Suits — -Agents. 

I. Ii. B. 9 Gale. 450 
11 W. B. 43 

■■ - ss. S3 and 34. 

See Bengal Rent Act, 1869, s. 102. 

23 W. B. 171 
I. L. B. 8 Calc. 151 

- — : A s. 34. 

See Execution op Decree-Decree 
under Rent Law. 

I. L. B. 7 Gale. 748 
Suits for rent — Act 


Till of 1859, s. 119. S. 119 of the Civil Procedure 
Code (Act VIII of 1859) was made applicable to 
rent suits under Bengal Act VIII of 1869 by the 
provisions of s. 34 of the latter Act. Dra- 
BA.UAYI GuPTIA V. T&R ACHAEAN SEN • 

7 B. Ii. B. 207 : 18 W. B. 17 
X s. 37 (Bengal Act . VI of 1862, 


s. 9). 


■a. 10). 


See Appeal — Measurement of Lands. 

8 B. L. R. 1 

'See Execution • of . Decree— Decrees - 
under Kent Law . 7 C. L. K. 345 
See Measurement of Lands. 

- _ s. 88 (Bengal Act VI of 1862, 


See Appeal — Measurement of Lands. 

24 W. B. 171 

See Measurement of Lands. 

See Res Judicata — Competent Court- 
Revenue Courts. 

I. L. B. 10 Gale, 507 

- s. 41 (Bengal Act VI of 1862, 


See Measurement of Lands. 


' ' — - s. 44 (Bengal Act VI of 1862, 

s. 2). 

See Damages, suit for — Rent Suits. 

I. L. B. 8 Gale. 290 
W. R. 1864, Act X, 22, 08, 73, 84 
1 W. B. 100, 290, 343 
2 IV. B., Act X, 11 

1. s. 48 (Bengal Act VI of 

1862, s, 4)- — Hahn taluhhdars — <s Under -tenants.” i ■ 
Bengal Act VIII of 1869, s. 46, applies to patni 
taiukhdars, the term 4 4 under-tenant 55 being wide 
enough to include them. Thakook Dass Gossain 
v. Pearee Mohun Mookerjee , 22 W. B. 431 


Bengal Act VI of 


1862, s. 1— Deposit of arrears— Tender — Registration 
of transfer — -Act X of 1859, s. 27. O S 'purchased 
from the former raiyat his jotedari right and en- 
tered into possession of the land. H M , the talukh - 
dar, had notice of this : but while 0 S was in pos- 
session, he sued the former tenant and obtained 
a decree against him for arrears of rent, under .which 
he sold the tenure in execution. 0 S had deposit- . 
ed the amount of the arrears, but by mistake as 
.•payable to . 44 1) (the wife of H J./\s brother).' 'of ' 
Lodi Syudpore,” instead of to 44 H M of Lodi 
Oulpo.” H M was aware the amount had been 
deposited. Held the deposit was sufficient tender 
under s. 4, Bengal Act VI of 1862, and that regis- 
tration of the transfer; of the ,raiyati tenure was;, 
not necessary, inasmuch as s. 27 of Act X -of' 1859 
did not apply, the tenure not being one 44 inter- 
mediate between the • z&mindar and the; . eultiva- ' 
tor.” Umachakan Sett v. Hariprosad • ' Misby . 

1 B. L. R. 8. 27. 7 

s. c. Wooma Churn, Sett v. Htjree Pershatn 
Misseb . . . . 10 W. R. 101 


Bengal, Act VI of 


1862 s. 4 — Tender of payment of rent. A raivat 5 ? 
tender of payment to be, valid must be made at 
the proper place and to a person authorized 
to receive the same. Eshan Chunder Roy 
Khajah Assanoollah . . 10 W. B. 79 


Bengal Act VI of 


1862 , s. 4 — Tender not followed by deposit or ' payment 
— Poioer to award interest. Act VI of 1862 does 
not forbid the Court to advert or give effect to 
a tender not followed by a deposit or payment into 
Court of the money, nor does it alter or affect the 
discretionary pwer of the Court to award interest 
or costs in a decree for arrears. Bissonath Dey 
v . Hurro Peeshad Ohgwdhry 

2 W. R., Act X, 88 

Bengal Act VI of 


1862, s . 4 — Transfer of tenure Act X of 1859, s. 
27 — Registration of transfer. S. 4, Bengal Act VI 
of 1862, applies only to under-tenants and raivats 
of whose possession there can be no doubt. 
Dulli Chaxd v. Merer Chand Sahoo 

8 W, R, 138 


OF CASES. ( 1020 ) 


BENGAL REInt ACT, VIII OF i860 (X 
OF 1859)— contd. 


BENGAL REXT ACT, VIII OF 1869 (X 
OF 1859) — contd. 
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BEHGAL BEETT ACT, VIII OF 1869 (X 

OE 1859) — contd. 

— - s. 46 (Bengal Act VI of 1862, s. 4) 

■ — concld , 

0. — — — — — Bengal Act VI of 

1862 s. 4 — Set-off — Deposit of arrears of rent. In a 
suit for rent, where defendant claimed credit for a 
sum which he had deposited under the provisions of 
s. 4, Bengal Act VI of 1862 ? in the Deputy Col- 
lectorate of the sub-division within which plaintiff’s 
malkacheri was situated, giving notice to plaintiff 
under s. 5 ; Held, that defendant was entitled to a 
■set-off. , Grish Chunder Sen v. Eastern Bengal 
Jute Manufacturing Company . 10 W. B. 492 

^ ■ 7. ■ . : — — — — — _ .. Bengal A ct , VI of 

1862 , s. 4— Deposit of arrears of rent — Omission to 
tender. A party is not entitled to benefit from a 
deposit under Act VI (Bengal) of 1862, if it was 
paid in without a tender to, and refusal by, the 
opposite party. Kristo Peotibar v. Alladinee 
Dassee 15 ¥. E. 4 

1 s. 47 (Beng. Act VI of 1862, 

s. 5) and s. 31 — Notice of deposit on account of 
rent— Bonn of notice . The omission of the words 
“ you must institute a suit in Court for the estab- 
lishment of such claim or demand within six 
calendar months from this date, otherwise your 
claim will be for ever barred, 55 from the notice 
referred to in s. 47 when a deposit is made under 
s. 31, Act VIII of 1869, was held fatal to the ! 
defendant’s claim to the benefit of his having paid 
his rent into the Collecforate. Kanchun Malla 
Dossia v. BajendpcO Chunder Roy Chowder y 

18 W. B. 126 

2. ~~ Bengal Act VI of 

1 862 9 s. 5 — Limitation — Suit for accrued rent. S. 5, 
Bengal Act VI of 1862, refers to deposits by tenants, 
of the rent which they consider to be the full amount 
■of rent due from them, and s. 6 refers to the period 
within which suits on account of rent which has 
accrued prior to the date of the deposit under s. 5, 
may be brought, not to suits for rent at an en- 
hanced rate after notice. Ahmed Hosein v. 
K.eramut . . . . 8 W. E. 353 

s. 52 (Act X of 1859, s. 78). 

See Landlord and Tenant — Ejectment 
— Generally . 1. 1 1 . B. 14 Calc. 33 

See Receiver . I. L. B. 11 Calc. 496 

1, — — - “Reversed” mean- 

ing of. The word “ reversed ” in Bengal Act VIII 
of 1869, ss. 52 and 54, means reversed in respect 
of that part of the arrears which is contested in 
the Appellate Court. Pattary Sircar v. Surno 
Moyee 24W.E. 185 

% — Act X of 1859 , s. 

78 — Suit for cancellation of lease — Condition for for- 
feiture. S. 78, Act X of 1859, applies to all cases 
of suits for the ejectment of a raiyat or the cancel- 
meat of a lease for non-payment of rent, whether 
such ejectment or eaneelment be sought under the 
provision of ss. 2.1 and ■ 22, respectively, or under 
an express stipulation in that behalf contained in 


K ACT ’ VUI OF 1869 (X 

wjj Ioo9) — ccntd. 

S. 52 (Act X of 1859, s. 78)— contd. 
the engagement between the parties. Jax 4li 
CHOWDHTO iY *. Nittyastod Bose 

B. L. R. Sup. Vol. 972 : 10 W. R. R. B. 12 

g . 

7 8—Bjecinent for non-payment of rent. 7S of let 
X of 1859 authorizes the joinder of a*claim~for 
rent in an ejectment for non-payment of rent. 
Held, that the section does not empower a landlord 
to eject his tenant for non-payment ol rent due 
in the middle of the Bengali year, but that an eject- 
ment for such default is maintainable only for 
arrears due at the end of the year under s .oi 
Savi v. Chand Sickdar 

Marsh, 348 : 2 Hay 438 

Srieam Biswas v. Juggernath Doss 
1 Ind. Jur. K. S. 187 : 5 W. B., Act X, 45 

4. — — — — - — - — Act X of 1859, s. 

78— Breach of condition for forfeiture. Where in a 
perpetual lease there was a condition that, on 
default being made in payment of a certain number 
of instalments of rent, the lease should be void,— 
Held, that in a suit under cl. 5, s. 23 of Act X of 
1859, for cancellation of the lease on account of a 
breach of the condition, the lessee was entitled to 
the benefit of s. 78, even though the defence set up 
was false in fact. Dull Chand v. Meher Chand 
Sahu . . . . 12 B* L» B. P. C. 439 

Affirming decision of High Court in Dulli Ch \xd 
t\ Merer Chand Sahoo . . 8 W. B. 138 

See Ameer. Koolee Khan v. Russick L\ll 
Skgh 8W,E, 495 

5. — — -••• • — — Act X of' 1859, s. 

78— Suit for ejectment of raiyat for non-payment of 
rent. The provisions -of the last clause of s. 78, Act X 
of 1859, apply to every suit in which ejectment of a 
raiyat is sought on the ground that he has failed 
to pay rents. Mahomed Hossein Khan v. Ket- 
shrooFaeeer . 1 3S\ W. 44 : Ed. 1873, 41 

6. . — — — — — Act X of 1859, s. 

78 and s. 22 — -Suit for ejectment after ; 'realizing 
arrears. A landlord cannot sue for eaneelment of 
lease and ejectment under s. 22, Act X of 1859? 
after he has sued for and realized the arrears of 
rent due. W oomesh Chunder Chatter jee r. 
Kumuroodeen Luskur . . 7 W. B. 20 

7. - ; - - - Act X of 1859 , 8 . 

7 B-.-Beceipi of rent after decree for ejectment, i A land- 
lord cannot execute his decree for ejectment ob- 
tained imder s. 78, Act X of 1859, if he has accepted 
the rent from the tenant. Xubo Kishen Mooker- 
jee v . Hurish Chunder Banerjee 

7 W. B. 142 

8 Act X of 1859, s. 78 

— -Cancelmeni of lease — Ejectment. S. 78, Ac t X of 
1859, applies equally whether the raiyat’ s liability 
to be ejected arises under s. 21 of that Act or under 
special stipulation in the contract between him 
and his landlord. Mahomed Kossein v. Boodhun 
Singh alias Rqopnarain Singh . 7 W. B. 374 
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s. 52 (Aet X of 1859, s. 78 )—contd. 

Act X of 1859, s. 
payment of rent. 


m - ^?Zf e ^ ure f or default o, 0 -yuymmi oj rent. 
sued defendant under cl. 5, s. 23, Aet X 
for direct or khas possession of a farm 
L f W f] iatGe f &ad P^d a bonus), stating 

hat the contract between them was that, on 
Payment of the farming rent as per 
tnstbundi, a suit was to be instituted for the arrears, 
and m execution of the decree the lease was to be 
forfeited, and the plaintiff, the lessor, entitled to 
enter upon khas possession, unless the amount was 
paid within 15 days. It was further urged that 
d^endants, the lessees, had defaulted ; that plain- 
wit nad ^obtained decrees ; and that defendants, 
having faded to pay within fifteen days, had 
™ tec i lease and were liable to be ejected. 
Had, that the terms of the contract were in strict 
accordance with the provisions of s. 78, Act X of 
1859, and the plaintiff ought to have brought his 
suit under that section, and obtained a decree for 
ejectment, From the date of such decree, speei- ! 
tying the amount of arrear, the lessors would have j 
fifteen days for payment. Rttghoq Mohinee 
Dossee v . Kasheenath Roy Chowdhby. Ka- 

SHEENATH ROT CHOWDHBY V. SaBXTBEE SOON- I 
beree Dossia . . . 10 W.E. 156 

: Act x °f m9 > *. 

ands. *2 Erroneous decree, effect of. Held, bv 
Norman,. «/., that a Deputy Collectors decree for 
rent canoelPng a mokurari tenure, with reference to 
s. Act X of 1859, as not creating a permanent 
or transferable interest, though erroneous, cannot 
be treated as a nullity or as passed without juris- 
diction, The tenure, however, is not cancelled as 
long as the decree is not executed. Lalla Sham I 
oOOKdub V . Soobaj- Lall . 13 W. R. 441 


: 11 , __ 

' S' — Failure to rely on s. 


— Act X of 1859, s. 
, ,, ... —78. Where a iudgment- 

debtor fails to invoke the protection of s. 78, Act X 
of 1859, agjinst a deeree-holder, he cannot after- 
wards m special appeal claim the fifteen days’ 
time allowed under that section. Choonee 
M undue V Choonee Labe Dass . 14 W. R 178 


; , „„ T : ; Act X of 1859 , 

v * Decree or , C J ectment — Effect- of erroneous 
decree — Suit to question its validity. Where in suit 
for arrears of rent of a transferable tenure, to which 
a person claiming as mortgagee was no party, a 
decree for ejectment, under s. 78, Act X of 1859 
was made instead of a decree for sale : Held, that 
he decree for ejectment could not confer upon the 
decree-holder {the purchaser in execution of a 
d^^mnst the mortgagor) the right to avoid 
the mortgage by the ejectment of the mortgagor 
hArr n °J? ar g, 2, Act VIII of 1859, to a suit 

rwi m °rtgagee t° question the validity of that 

decree, and to show that the Collector- had no 
power under Act X of 1859 to make a decree for 
ejectment. Tsibhobun Singh tv Jhono Lab 

18 W. E.208 


ACT, VIII OX 1869 (X 

OX 1859)— contd. 

s. 52 (Aet X of 1859, s. 78)— contd. 

7 o 1S m 7~ — Act X of 1859, s. 

iX—l'erm of grace— Condition in lease. The fifteen 
days grace allowed to a lessee prior to ejectment 
cannot be negatived by any condition in the lease. 
Madhub Chunder Adit Chowdhby v. Ram 
Kaboo Baparee . . 16 W. R. 151 

M 1 \’v7 — — Act X of 1859, s. 

78— Suit for ejectment of raiyat and for arrears of 

I ,ent ~. Person .paying rent in position of subordinate 
\ proprietor. In a suit under s. 78, Act X of 1859, to 
I °f eot the defendant from certain land, and to 
| recover arrears of rent, the defendant was in the 
habit of receiving the rents of his tenants, and was 
bound only to pay a certain sum on account of 
Government revenue and village expenses. He 
I , al f5 > competent to sell or mortgage his rights. 

Held, that he was not a tenant, but a subordinate 
I P 1 Y^ ne t or ’ and *bat, therefore, the suit could 
not be brought under the above section. Batool 
j J5EBEE V. JaGTJT NaEAIN . . 4 NT, We 17a 

I „ 0 15 * — — — - Act X of 1859, s. 

78— Execution of decree for arrears of rent against 
I V^chaser at an execution sale. A zamindar, in exe- 
j ® utl01 * of ^ ecre , e » soId the rights and interests of his 
; tenant He subsequently ejected the purchaser at 
that sale under a decree (dating prior to the above 

A a 7 v^Z ars ?! ^ and ejectment under s. 78, 
Act X of ISoO, winch latter decree became complete 
on the expiry of fifteen days without deposit of 
the arrears due. Held, that, until the purchaser 
adopted means to have his name registered in the 
zamindar s sherista, the latter was not bound to 
give him notice to pay the arrears due on the tenure 
which he purchased before proceeding to give effect 
to the decree. Bhubo Taeinee Dossia v. Pbo- 
sonomoyee Dossia . . 10 W. R. 304 

Reversed on Review in Prosttnnomyee Dossia 
v - -Bhfbo Taeinee Dossia . 10 W, R. 494 

18. — Act X of 1859, s. 

78 Gancelmentof lease for breach of stipulation in 
payment of rent. The property in suit had been sub. 
let to defendant on the stipulation that, if the rent 
was in arrear for three kists, the lease would be liable 
to eaneelment. Plaintiff sued to eject the lessee 
on the allegation that the lease was forfeited. Held, 
that, as the only ground given for eaneelment was 
non-payment of arrears of rent, the case fell 
under s. 78, Act X of 1859 ; and as the amount due 
ad been paid into Court, defendant was entitled to 
the protection afforded by the latter portion of that 
section. Kumla Sahoy v. Ramrttttun Neogy 

11 W. R. 201. 


jyn Tx « , , . ■ ~ Act X of 1859, s . 

^Ejectment for forfeiture of lease by breach of its 
conditions— Suit for eaneelment of lease. M granted 
a lease of certain lands to jR for a term of thirteen 
years on the 25th of November 1870. One of 
the conditions of the lease was that rent was to be 
paid harvest by harvest, otherwise the lessee would 
be liable to ejectment. On the 12th of September 
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BENGAL BENT, ACT S VIII OF 1869 (X 
DEI &&&)~-CGntd. K 

s. 521 (Act X of 1859, s. 78 )~cmtd. 


1873, M obtained a decree against E for arrears of 
rent which became due in May. On the day follow- 
ing, M instituted a suit under cl. 5, s. 23, Act X of 
1859, for the cancelment of the lease and the eject- 
ment of E on account of the non-payment of rent 
when due, according to the terms of the lease. E 
paid into Court the amount of the arrear on the 
18th of September, i.e., within fifteen days from 
the date of the decree, and in the course of the 
suit under s - 23, cl. 5. In special appeal the suit 
was dismissed, it being held that the circumstances 
of the case brought it within the operation of the 
provisions of ss. 21 and 78 of Act X of 1859, which 
were applicable in deciding it. Ramdyal v. Mush- 
tak Ahmad . . . . 6 N. W. 3 26 


Act X of 1859, s. 


18 _ w- 

78—~ Modification of decree in review — Date from, 
which, time for payment runs. A decree in a suit for 
ejectment of a raiyat for non-payment of rent was 
modified upon review by reducing the amount of 
arrears awarded to the plaintiff. Held, that the 
amended decree was the final decree in the suit, 
and that the raiyat was entitled, under s. 78, Act X 
of 1859, to fifteen days from its date for payment 
or the arrears with costs and interests. Radha- 
mohun Mundle V. Buceshee Begum 

Marsh. 471 : 2 Hay 595 

w „ 19 - — r — ActX of 1869, a. 

78— butt for ejectment— Stay of execution.— The 
latter part of Act X of 1859, s. 78, which enacts 
that m all cases of suits for the ejectment of a 
raiyat, or cancelment of a lease, the decree shall 
specify the amount of arrears; and if such 
amount, together with interest and cost of suit, be 
paid into Court within fifteen days from the date 
of the decree, execution shall be stayed,” applies 
not only to suits for ejectment of th e raiyat or 
cancelment of the lease on account of the non-pay- 
ment of arrears of rent, but to all suits for eject- 
ment brought by the lessor on account of a breach 
of the conditions of his lease by the defendant. 
Fitzpatrick v. Gowan 

1 Inch Jur. N*. S. 420 : 6 W. R., Act X, 64 

— T Act X of 1859, s. 

7b— Omission to specif y previous unsatisfied decree— 
Where in a suit for the rent of the current year 
and for ejectment under s. 78, Act X of 1859, sup- 
ported by a previous unsatisfied decree, a decree 
was passed for the rent of the current year without 
including the amount claimed under the previous 
unsatisfied decree, and the plaintiff neither applied 
to the lower Court to amend its decree nor appealed 
against that part of it : Held, that the defendant, 
having paid the amount of arrear specified in the 
decree, had saved himself from ejectment. Savi 
v. Mohesh Chunder Bose 

W. B. 1864, Act X, 29 

21. Act X of 1859, s. 

7 i Computation of time. In calculating the fifteen 
days allowed for payment of arrears of rent by s. 


B OP £ I859kS. 4CT> VIH OT 1869 

s - 52 ( Act X of 1859, s. 78) — contd. 

was°T>£Ksedh?^ the , da y on wb ioh the decree 
tion pa f® d should be excluded from the eomputa- 
taom Sheofalaul Singh v. Nabee Ashew 

N • • • • 8 IT. W. 342 

22 

78— Stay 0 / eceetciion. It is not iieeessMy to d ecla re 
m a decree given under s. 78 of Act X of 1859 that 
hlteendays- time snould be allowed to the tenant. 
-But the decree must specify the amount of the 
arrear, and payment of this, with costs and interest 
as decree, within fifteen days, ipso facto stays 
execution. Seetul Singh v. Thakoor Tewary 
1 NT. W., Part 2, 31 : Ed, 1873, 89 
Ali Hossein v. Nandar Khan , 2 N. W. 62 

23. Act X of 1859 s 

78 Interest on deposit. When a tenant is sued for 
arrears of rent, even though he should deposit the 
rent in Court during the pendency of the suit, he is 
still liable to have the decree passed against him as 
the arrear was admittedly due when the suit was 
brought. Interest to date of deposit in Court and 
costs of suit being paid within fifteen days, exe- 
cution would be avoided. Sheo Nath Singh v. 
Bam Thul Bae 

1 3KT. W., Part 2, 39 : Ed. 1873, 97 
Act X of 1859 , s • 


24. 


78 Stay of execution — Private agTeementS) suits to 
enforce. S. 78 of Act X of 1859 contains a positive 
direction of law by which the Revenue Courts are 
required, in all suits for ejectment for non-payment 
of rent, clearly to specify in the decree the 
amount of rent default in payment of which has 
conferred a right of re-entry on the landlord, and to 
stay execution of their decrees if the amount found 
due, with interest and costs, be paid into Court 
within the time therein specified. This overrides 
all private agreements to the contrary, or rather 
renders their enforcement by suit in the Revenue 
Court impossible. Lulloo Singh v. Thakoor 
Pershad . . . . 2 N. W. 249 


25. 


Act X of 1859, s. 


78— Stay of execution of decree. The Court has dis- 
cretion to stay execution on other grounds than 
those on which it is bound to do so under s. 52 of 
Bengal Act VIII of 1869. Rao Baneeeam v . 
Ramnath Shah 

10 B. L. B. Ap. 2: 18 W. B, 412 

Nubokisto Mookerjee v. Ramessur Goopto 
18 W, R. 412 note 

26. - Act X of 1859, s. 

78— Stay of execution — Payment of arrears by pur- 
chaser. Execution may be stayed on a decree for 
arrears of rent by payment of the amount, under 
s. 78, Act X of 1859, by a purchaser from the ten- 
ant of his interest in the terms. Sarodapersad 
Roy Chowdhry v. Nobinchand Butt 

Marsh. 417 : 2 Hay 527 

27. — Payment into 

Court — Liability to ejectment. Payment into Court 

2l 
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s. 52 (Act X of 1850, s. 78 )~contd. 


^lf d f nent " d ! btor ’ within fifteen days fr <>m the 
Potest l7:V f re **>>tere S t, and costs, with a 

him as intmlr 1 - SUm ™Pr o P erl y oha rged against 
mm as merest is a sufficient payment, under s. 

Kabiftvf. 7°^ V ™ ?f 1869, to save him from 

XEPDHni? fe0m hlS tenure - SHKEES- 

XEEDHUK 1)EY V. DOOROA NARAEN Nag 

„„ 17 W. E. 462 

go 

yo itZTTT: 7 -Act X of 1859, s. 

otXXf mc!rfiow ™ to part of decree — Extension 

to oZ Z Pa V nent - Tb6 Court < ^ ose duty 1* is 
? nte u decree, is bonnd to execute it in the 

no 7utWr I0 V hS de ° ree Comes before i*’ and has 
of '™ thon ty to permanently stay the execution 
m any portion thereof,— e.g., where a decree is for 
money and for ejectment in the event of non-pay- 
ment withm, fifteen days, tha Court executing is 
not competent to extend the period for payment 
m order to save the judgment-debtor from the alter- 
native consequence. Sfnkttr Singh v. Huree 
Mourn Thakoor. . . 22 W. R. 480 

29 

ex f uii ° n — p ?y ment into Omirt—Exien. 

uon of time when Court is closed — Decree Suit for 

arrears of rent - When a tenant has Wn sued for 
arrears of rent and a decree obtained against him 
under Bengal Act VIII of 1869, s. 52, which pro- 
vides for the stay of execution if the amount of 
the arrears, together with interest and costs of 

the t d7 P ,f l l lnt i° C ° Urt Witbin fifteen days from 
the date of the decree, and the Court is closed on 

tenmt is XhX'Y ° f the period so limited, the 
interort nnV7f y to Pay into Court the arrears, 

re open; 7nd ’ If X i ^ day that the Com ^ 
sWd Wnc.L f J ! does so ’ exe °ution must be 
Uayed. HossEra- Ally p . Donzelm 

i* X|. R. 5 Calc. 906 : ® C. L R 2SQ 
30. 


r Act X of 1859, s. 

f x f cu ^jon of decree. The 


-Forfeiture — Stay of 
provisions of s. 52of BengalXct^ VIII of 186<f ar 
actly similar to those of s. 78 of Act x of IS59 7 
applicable to the case of a moTurari leis ’ nd 
therefore a decree passed in conformity therewith 
which allowed fifteen days for the payment of the 
arrears of rent found due and interi/Son was 
a good decree. Mahomed Ameer u Svf. 
Sm GH . I. X,. R. 7 Calc. See a c. L. E. iss 


Covenant to fo^fdt 

of rent after suit , but before decree V KeUet % 
forfdture S. 52 of Bengal it t nil of ZTt 

sr P 

being to prevent forfeiture ifhh f t J ie , sectlon 

I. L. R. 0 Cale. 88 ; 11 c. X,. E, ggg 


, A0T - TOI OT 1869 « 
— s - 52 (Act X of 1859, s. 78) — contd, 

not 4;+ °“ Isslon t0 pay rent for five years does 
rivht f t f amo,lnt t0 forfeiture of a raiyat’s 
sim ta in uocupancy , and will not be sufficient to 
sustain an action by the landlord for the recovery 
o the raiyat’s holding. A raiyat having a riSt 
of occupancy cannot be legally elected unless 
under an order regularly obtained under • s. 52 of 
the Rent law,— that is, under a decree for arrears 

pLsfoLTH fl i ed withi “ fifteen days from the 
lassm of the decree. Duh Ghand v. Rajlcissore, 
{■ L. R. 9 Calc. 88 : 11 0. L. R. 326. followed 
Mhsyatuulla v. Koorzahan 

I. L. R» 9 Cale. 808 

B S TSir7o E r. JI:WI ’ E0 KtJMAE R0Y ChOWDHBY 
V. EuiNGo Chunder Mundol . 12 C. L. R. 339 

33 

visa in lease for forfeit^Z^e^fXi^ect % 
forfeiture. A se-patm was granted to B by A, 
wbo ,., bed a dar-patni containing the following 
conditions, viz.: ‘I shall pay rent month by 
month ; should I fail in that, I shall pay interest 
on instalments overdue at 1 per cent, per month. 

I shah pay the rent in full by the close of every 

vou ivil rl 1 neg e0t t0 make the Foments, 
you will, of your own authority, take over 

°* tbe said dar-patni talukh after the 

,W V»7 °1 T° n t uX of tbe next sucoeed.- 

your cW lld s i ” ha n 1 7 ve no c0allilaint a S ainst 
,M, Lpon . »<m-payment of rent 

of the suitl f° r khas possession 

of the lands was brought against A and B. 

to Hr ev d ent n forf w eIa ; m6d “ ef l uita Me right 
cmv 77 forfeiture by paying all arrears ac- 
coidmg to the terms of the dar-patni, together 
with all costs. Held, that, whether or not the pro- 

c'77 p th6Beilt 1 LaW aotual] y applied to the 
case, the Court w-as bound by the analogy of that 
law to apply m favour of the defendants an equity 
similar to the equity there given, and accordingly 
a deciee was passed, that if the defendants should 
in&KMt° W10 r of tbe rent due up to date, with 

mti r towtr dmg « t0 i, lhe coa ditions of the dar- 
patni, together with the costs in the High Court 

the #° U t tS f 7 W ’ tbey allou!d be released from 
p 7 tbe jorieiture. Mothoor Mohto 

Pal Chowdhry v. Ram Lal Bose 

4 O. Xj» R. 409 


front land assigned under a contract foXuild- 
bVBen^n? ° A iy t S ^4 s TT for ejectment contemplated 
ouem tf 0t Ym ° f 1809 are those conse- 
tb f , non 'P a yment of arrears of rent, 
>7*7 ? S 4r fo1- e l eotment from land assign- 
trai to ? Br P°f 8 brought upon a con- 

by wbioh t,he defendant had 
bound himself to give up t* 0 land when required 
plain tog ^ to do so on receipt of a 
year s rent and the cost of carrying away the 
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BENGAL KENT ACT, VIII OE 1869 (X 
OP 1859) — contd . 

s. 52 (Act X of 1859, s. 78)— concU. 


BENGAL RENT ACT, VIII OF 1869 (X 
OE 1859) — contd. 

— — s. 52 (Act X of 1859, s . 78) — - contd . 

building materials. Ramnarain Mitter v. Nobin 
•Chundbk Moordaearash . 18 W. R. 208 


execution of — Appellate Court , decree of, effect of — 
Liability to ejectment. A decree under s. 52, Bengal 
Act VIII of 1869, provided that, unless the amount 
due was paid within fifteen clays from the date 
thereof, the tenant (judgment-debtor) would be 
liable to ejectment. That decree was confirmed in 

appeal, no step to execute it having been taken 
in the meantime. The tenant paid the decretal 
amount into Court within fifteen clays of the ap- 
pel late decree. Held, that, inasmuch as the ap- 
pellate decree must be presumed to incorporate 
the terms of the original decree, and was the only 
decree of which execution could be taken, the 
tenant (judgment-debtor), having paid the de- 
cretal amount within fifteen days of that decree, 
was protected from ejectment. No or Ali, 

Chowdhuri v. Koni Meah I. L. R. 13 Calc. 13 . 

41 . — _ — : Liability to eject- 

ment — Payment of amount of decree, but not amount 
due. Where a judgment-debtor complied with the 
terms of a rent-decree, as he found them in the 
certified copy issued to him, he was held to be pro- 
tected from ejectment, even though the amount 
paid (owing to an error in the copy) was less than 
the amount really due. Runnoo Roy i\ Kadoo 
Ball 25 W: R. 58 

42. 1 Suit for ejectment 

for arrears of rent—Bhaoli tenure. Under the 
provisions of Bengal Act VIII of 1869, a suit in 
ejectment will lie for arrears of rent due on a 
bhaoli tenure. A suit which is in reality a 
claim for compensation for use and occupation of 
lands cannot be described as a suit for arrears of 
rent under s. 52 of Bengal Act VIII of 1869. 
Kishen Gopal Mawar v. Barnes 

I. L. R. 2 Calc. 374 

43. • 1 — — E j e c i m e n t— 

Decree for arrears of rent, ejectment, and dama- 
ges. A decree which gave damages in addition 
to a decree for arrears of rent and ejectment in 
default of payment upheld, as being a decree 
which conformed substantially to s. 52 of the 
Kent Act, though it was doubtful whether the 
Court exercised a wise discretion in adding damages 
to the decree. In the spirit of the Kent Law, a 
decree for ejectment operates as an award of 
damages. Heeramun Roy v. Jhttboq Singh 

22 W.R.SU 

, s. 53. 

See Landlord and Tenant — Eject- 
ment — Generally 

I. L. R. 5 Calc. 135 


35. — — —s Suit for ejectment. 

— Tenant with right of occupancy . W here tenants 
have obtained a right of occupancy under Bengal 
Act VIII of 1869, s. 6, a suit for ejectment against 
them can only be brought under that Act. 
Jowad Hossein v . Mohareer Sahee 

23 W. R. 412 

36. Talukhdar with 

power of transfer— Ejectment, Bengal Act VIII 
of 1869, s. 52, does not apply to the case of 
a talukhdar who has power to transfer his 
land and is liable, under the terms of his kabuliat, 
to immediate ejectment in the event of default. 
The question whether a talukhdar is liable to 
ejectment must be determined by the provisions 
of his lease. Mumtaj Bibee v. “ Gbish Chtjnder 
Chowdhry . . . 22 W. R. 376 


37. — Suit for arrears of 

rent and for ejectment— Payment into Court— Suit to 
caned lease . 'Where a suit is brought both to 
recover arrears of rent and to eject the raiyat, 
it falls under the purview of Bengal Act VIII 
of 1869, s. 52, and not within s. 22; and 
if decreed, the defendant is entitled to pay 
into Court, within fifteen days from the date of 
decree, the arrear with interest and costs. Where 
the lower Court’s decree was altered to this 
effect by a decision of the High Court, the 
fifteen days were held to date from the later 
■decision. Bengal Act VIII of 1869, s. 52 (as 
•answering to Act X of 1859, s. 78), applies to 
cases in which it is sought to cancel a lease for non- 
payment of rent, as well as to all suits for eject- 
ment. Abdue Ruhman v. Digamburee Lcssee 

18 W. R. 477 

: 38. ;; ----- — - — _ — _ Decree for arrears 

of rent arid ejectment. A party who is under an obli- 
gation by the terms of a decree not only to pay 
arrears of rent, but also to give up possession, is 
allowed by Bengal Act VIII of 1869, s. 52, relief 
from the operation of the latter portion of the 
decree if he pays the money decreed within fifteen 
days of the date of the decree. Gokhlanund v. 
Laljee Sahoo . . 21 W. R. 11 

39. Act X of 1859, s. 

78 — Execution of decree for ejectment for arrears 
of rent Where a Munsif gave, under Act X of 
1859, 8. 78, a decree for ejectment and for the 
recovery of a certain amount of rent, and the 
decree was not modified in review, it was held 
that the lower Appellate Court was right in hold- 
ing that, inasmuch as the tenant did not deposit 
the money within fifteen days from the date of 
the decree, execution should issue to recover poss- 
ession of the property. Pubesh Nath Ghose 
Mundul V. Krishto Lal Butt . 23 W. R. 50 


s. 58 (Act X of 1859, s. 92, and 

Bengal Act VI of 1862, s. 17). 

See Limitation Act, 1877, Art. 179 — 
Period erom which Limitation runs 
—Continuous Proceedings. 

I, L. R. 14 Calc. 385 



( 1031 ) DIGEST OF CASES. { 1032 ) 


BENGAL RENT ACT, VIII OB 1809 (X 

OB 1859) — contd. 

s. 58 (Act X of 1859, s. 92, and 

Bengal Act VI of 1862, s. 17) — contd. 

an order passed fixing 21st November 1871 as 
the date for sale. On consent of parties and part 
payment, postponement of sale was allowed for three- 
months. After the lapse of this period, the judg- 
ment-debtor delayed two months longer and then 
applied for sale. The application was refused. 
Held, that the judgment of the lower Court was. 
right, proceedings having been barred by Bengal 
Act VIII of 1869, s. 58. Quaere: Had the Court 
any power, on consent of parties or otherwise, to-- 
extend the period of time prescribed by the sta- 
tute of limitation ? Lalla Ram Sahoy v. Dod- 
raj Mahto . . . 20 W. R. 895 

7. Release of pro- 

perty from attachment — Decree in suit to set aside 
order releasing it. Where property has been 
released from attachment in execution of a 
decree, and in a subsequent suit brought for 
the purpose, a decree is obtained declaring 
it liable to be attached and sold in execution 
of the former decree, the effect of the de- 
cree in the latter suit is to set aside the order 
which released the property from attachment,, 
thus leaving matters as they were before that 
order was passed, and therefore, it being unneces- 
sary to issue further process of execution, the 
execution proceedings are not barred under s. 58. 
of Bengal Act VIII of 1869. Wooma Churn 
Chatteejee v. Kadambini Dabee 

3 C. L. R. 146- 

8. — . — — — Failure to carry 

out order for execution — Limitation. On a decree' 
for rent dated 18th July 1S70, execution pro- 
cess was taken out on 21st April 1873. On 
24th October following, an order was passed for 
talabana to be deposited within seven days,, 
but before that time expired (i.e., on 27th 
October), the case was struck off by an order 1 
which was not appealed against. The next- 
execution process was taken out on the 6th 
December 1873. Held, that, as the last pro- 
cess, being for a set-off, was not of the same nature 
as the first, which was for attachment of property, 
it could not be considered to be a carrying out of 
the former ; and as the order of 27th October 
1873 remained uncancelled, the decree was barred 
under the Rent Law, s. 58. Akeam Shere v. 
Laljee Singh ... 24 W- R. 16 

9,. ■— — — Decree payable 

by instalments— Limitation. Per Garth, G. */., 
and Morris, J. (Prinsep, J ., dissenting)— The- 
words “ from the date of such judgment,” in 
s. 58 of Bengal Act VIII of 1869 should be read 
as if they were “ from the date, when the rent 
is adjudged to be payable. 55 Per Prinsep, J. 
The “ date of such judgment, 55 in s. 58 of Bengal 
Act VIII of 1869, means the date on which the- 
judgment was delivered. Gureebullah Sirear 
v . Mohun Lall Shaha 

I. L, R. 7 Calc. 127 : 8 C. L, R. 408, 


BENGAL RENT ACT, VIII OB 1869 (X 

OB 1859) —contd. 

— — s. 58 (Act X of 1859, s. 92, and 

Bengal Act VI of 1862, s. 17)— contd. 

1. : Act X of 1859 , 5. 

92, construction of — Issued 55 — Execution of 
decree. The word ■“ issued 55 in the sentence, “ no 
process of execution of any description whatever 
shall be issued,” at the commencement of s. 92 
of Act lX of 1859, is to be interpreted to mean 
“ sued out 55 or “ applied for with success that 
is, no application for a process of execution 
shall be successful unless the application for it is 
made or it is sued out within the fixed time. 
(Baxley and Kemp, J.J., dissenting.) Rhidoy 
Krishna, Ghose v. Kailas Chandra Bose 

4 B. L. R. B. B. 82 : 13 W. R. B. B. 3 

Heralall Seal v. Poran Matteah 

0 W. R., Act X, 84 

In the matter of Hossein Ali 

13W.R. 295 

2 - Act X of 1859, s . 

92— Judgment — Value of stamps. In considering 
, whether a “judgment 55 under this section is 
under R500 or not, the value of the stamps 
necessary in taking out execution is to be included 
in the judgment on the principle of ss. 187 and 
188 of Act VIII of 1859. Campbell v. Abdool 
'Em 6W. R.,AetX, 8 

3. — Calculation of 

amount of judgment— Interest. In ascertaining 
the amount of a judgment with a view to the 
applicability or otherwise of Bengal Act VIII 
of 1869, s. 58, the interest which accrues sub- 
sequently to the date of the decree is not to 
be included. Blind able Dutt v. Beiiaree 
Mohun Sen . . . . 24 W . R. 442 

4. — ; — — — ; — Division of joint 

decree to 'bring case within s. 58. A joint decree 
against two defendants for a sum exceeding 

- R500 cannot be divided so as to fall within the 

scope of Bengal Act VIII of 1869, s. 58. Syef- 
oollah Khan v. Forbes 25 W. R. 55 

' . o. : , — — • Ex e cut ion of 

decree — Attachment — Limitation. A decree in a 
suit instituted under Bengal Act VIII of 1S69 
was passed on the 13th of March 1873. Appli- 
cation for execution was made on the 18th of 
February 1876, but no process of attachment or 
gale was issued until the 2nd of April 1876. Held, 
that the attachment was valid, and not void as 
barred by limitation under s. 58, Bengal Act VIII 
of 1869. Heera Lull Seal v. Poran Matteah , 6 
IF. R., Act X , 84, Rhedoy Krishna Ghose v. 
Koylash Chunder Bose, 4 B. L. R. F. B. 82 : 13 
IF. R. F. B. 3, and Lola Ram Sahoy v, Dodraj 
Mahto , 20 W. R. 395 , cited. Deodhary Singh 
, «?• Dowlut Ram . • .3 c. L. R. 189 

. , T — — — Delay in executing 

decree— Limitation. The holder of a rent decree 
having made application for attachment and sale 
within three years from the 3rd September "1-868, 
the date of decree, attachment was effected and 
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BENGAL BENT ACT, VIII OE 1869 fX 

OE 1859) — contd. 

s. 58 (Act X of 1859, s. 92, and 

Bengal Act VI of 1862, s. 17 )— contd. 

10. ■ — — Landlord and 

tenant — Lent decree — Execution of decree — Limit- 
ation. Where an application for the transfer 
of a rent decree for execution has neen made and 
granted by the Court which passed the decree 
within three years from the date of the decree, 
but no application for execution is made to the 
Court to which the decree has been transferred 
within three years from the date of the decree, 
the^ execution of the decree will be barred by 
limitation, under the provisions of Bengal Act 
VIII of 1869, s. 58. Bholanath Roy v. 
Nurendro Nath Roy . I. L. R. 9 Caie. 380 

12 C. L. R. 58 

11* — Landlord and 

tenant— Execution of decree— Instalments— Limi- 
tation. On the 10th of July 1878, a rent 
decree was passed in favour of certain parties 
for the sum of R168, payable in two equal 
instalments, on the 4th of June 1879 and the 
30th of October 1879, respectively. On the 18th 
July 1881, the decree-holders applied for exe- 
cution of the decree. Held by the majority of 
the Bull Bench (Garth, C. J., and Mitter J. 9 dis- 
senting), that the application was barred by 
limitation under the provisions of s. 58, Ben- 
gal Act VIII of 1869. Gureebullah Sircar v. 
Mohun Loll Shaha , 1. L. R 7 Calc. 127 ; 8 G. 
X. R 9 409 , dissented from. Mamtazul Huq v. 
Nikbhai Singh 

I. L R. 9 Calc. 711 : 12 C. L. R. 318 

12. - — - — Application for 

execution of decree for arrears of rent Proper 

application — Civil Procedure Code (Act XIV of 
1882, ss. 235 237 , 245— Limitation. Within the 
period of three years from the date of a decree 
for arrears of rent under R500, the judg- 
ment-debtor applied for execution of his 
decree without giving a list of the properties which 
he sought to attach, but stating that a list was 
filed with a previous application, and praying 
that that application might be put up with" the 
present one. Subsequently, upon an order made 
by the Court, a fresh list was filed after the period 
of a year had elapsed. Held , that, though the 
application was not in strict accordance with 
the provisions of s. 237 of the Civil Procedure 
'Code, it was still an application under s. 235, 
and that execution of the decree was not 
barred, but. that it must be limited to the pro- 
perty specified in the previous application. 
Ala homed v. Abedoollah , 12 C. L. R 279, follow- 
ed. Hurry Churn Bose v. Subaydar Sheikh 
1. 1«. R. 12 Calc. 161 

— - Application for 

execution of decree for arrears of rent — Circular 
Order, 10th July 187 4— Limitation. The words 
4< no process of execution of any description 
whatsoever shall be issued on a judgment in 
any suit . . . after the lapse of three years,” 

In s. 58 of Bengal Act VIII of 1869, mean that 


ACT > 7111 OP 1869 (X 

OF 1859) — contd. 

~~~ a. 58 (Act X of 1859, s. 92, and 
Bengal Act VI of 1862, s. 17 )— contd, 

execution shall not issue unless a proper appli- 
< r xecution is made within three years 
rom the dat f of the judgment. Therefore, where, 
on an application made on 5th July 1875 for 
execution of a decree for arrears of rent obtained 
on the 31st January 1873, a warrant for the 
arrest of the judgment-debtors was issued, but 
not executed, a subsequent application for exe- 
cution of the same decree made on 17th March 1876 
was held not to be barred. The law, as laid 
down in Rhidoy Krishna Ghose v. Kailas Chandra 
Bose, 4 B. L. R, P. B., 82 : 13 TP. R, F. R. 
3, is not affected by the Circular Order Nol 
IS, dated 10th July 1874. Golokemoney Dabia 
v. Mohesh Chunder Mosa 

I. Ii. R. 3 Gale. 547 ; 1 C, L. R. 149 
14. 

decree - 


— Execution of 

- Delay and laches— Costs— Limitation. In 


a suit for arrears of rent under Bengal Act 
VIII of 1869, a decree was obtained, on the 
30th June 1876, for a sum which with costs 
amounted to less than R500. Ajiplication for 
execution was made, in December 1877, against 
property other than that for which the rent 
was due; but was, m the first Court, opposed 
successfully by the judgment-debtor on the 
ground that the under-tenure should first be 
proceeded against, though such under- tenure 
had already been sold away in execution of an- 
other decree and the execution proceeding was 
struck off on the 15th March 1878, and the property 
released from attachment. The judgment-cre- 
ditor appealed, and was successful both in lower 
Appellate Court and the High Court, the latter 
decision being dated 26th February 1879. The 
costs awarded him in these proceedings, if added 
to the amount of the decree, would amount to a 
sum of more than R500. The next application 
for execution was made on 19th August 1879. 
Held, that the costs of the appeals in the execu- 
tion-proceedings should not be added to the 
decree, and, therefore, the decree being for less 
than R500, the provisions of s. 58, Bengal Act 
VIII of 1869, applied to it. Held, also, that the 
attachment having been removed in March 1878, 
the execution of the decree was barred under 
that section. Kadhmbini Dabya v. Koylash 
Chunder Pal Chowdhry 

I. L, R. 6 Calc. 554 : 8 C. L. R. 19 

15, — Execution of 

decree — -Suit for rent not brought under Bengal 
Act VIII of 1869 — Decree of Court of Foreign 
State — Civil Procedure Code, 1882 , s. 434 — 
Limitation. The law of limitation applicable to 
the execution of a decree of the Civil Court 
of Cooch Behar, for rent for a sum under R500 
in a suit not brought under the Rent Act, 
is by s. 434 of the Civil Procedure Code which 
gives the Courts in British India power to execute 
decrees passed by the Courts of a Foreign State, 
s. 58 of Bengal Act VIII of 1869. That sec cion 
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BENGAL RENT ACT, VIII OR 1809 (X 
OR 1859) — contd. 

s. 58 (Act X of 1859, s, 92, and 

Bengal Act VI of 1862, s. 17)— conoid. 

is not confined to suits brought under that Act. 
hi the matter of the petition of Hukum Chand 
Aswal. Hukum Chand Aswal v. Gyanender . 
Chunder Lahirx . . I. L. R. 14 Calc. 570 

Reviewing S. 0. . I. L. R. 13 Calc. 95 

ss. 59, 60 (Bengal Act VIII of 

1865, ss. 4 and 5). 

See Sale for Arrears oe Bent — 
Incumbrances. 

See Sale for Arrears of Bent — 
Portion of Under- tenure, sale of 
See Sale for Arrears of Bent — 
Under-tenure, sale of. 

ss/59, 60, 66. 

See Onus of Proof— Sale for Ar- 
rears of Bent I. L. R, 18 Calc. 1 

ss. 59-01 (Act X of 1859, s. 105) 

See Execution of Decree — Decrees 
under Bent Law. 

I. L> R. 7 Calc. 748 
I. li. R. 8 Calc. 675 
I. L. R. 10 Calc. 547 

See Sale for Arrears of Bent— In- 
cumbrances. 

See Sale for Arrears of Bent — 
Under-tenure, sale of. 

ss. 59, 61, 65. 

See Execution of Decree — Decrees 
under Bent Law 

I. L. R. 14 Calc. 14 

. s. 62 (Bengal Act VIII of 1865, 

s, 6). 

See Set-off— General Cases. 

2 C. L. R.414 

.. s. 63 (Act X of 1859, s. 106). 

See Bight of Suit — Orders. Suits 
TO SET ASIDE . . 3C.L. R. 146 

1, — Act X of 1859 y s. 

106 — Sale of undertenure — Suit to establish pro- 
prietary right . Ss. 106 and 107, Act X of 1859, 
apply only to cases in which the existence of 
the under- tenure and the decree- holder’s right as 
landlord are admitted, not where they are 
denied and an adverse proprietary title is set 
up by the claimant as owner of the land. The 
remedy open to the owner of the land in such 
a case is under s. 77 before the decree is made, 
but after he allows it to be made he cannot have 
it set aside in execution. Golam Chunder Dey 
v . Nuddxar Chand Adheekaree . 16 W . R. 1 

2 - — — Act X of 1859, 

. s. 206 — Suit by purchaser for possession of 
under-tenure. A suit by an auction-purchaser to 
obtain khas possession of an under- tenure 


BENGAL RENT ACT, VIII OE 1869 (X 
OF 1859) — contd. 

s. 63 (Act X of 1859, s. 108) 

— conoid . 

which had been sold under Bengal Act VIII 
of 1865 was dismissed on the ground that the 
suit in which the zamindar had obtained the 
decree was a fraudulent one and the pur- 
chaser knew that it had been against the 
wrong party. In special appeal, Act X of 1859, 
s. 106, was pleaded in justification of the zamindar. 
Held, that the zamindar could not bring such a 
suit as he had brought against a person other than 
the one whom he knew to be the proprietor of the 
under-tenure, and from whom for a series of years 
he had been receiving rent. Nobin Chunder 
Sen Chowdhry v. Nobin Chunder Chucker- 
butty ..... 22 W. R. 48 

Wooma Churn Chatteejee v. Ivadombini 

Dabee 3 C. L.- R. 140 


s. 66 (Bengal Act VIII of 1865, 

s. 16). 

See Sale for Arrears of Bent— Incum- 
brances. 

1. . — Rent, arrears of — Purchase — 

Sale — Unregistered tenant — Defaulter. The ex- 
pression the previous holder in s. 66 of Bengal 
Act VIII of 1869 includes a person beneficially 
interested in a tenure, who is in a position to pro- 
tect his interest by paying the rent into Court and 
yet omits to do so with the result that the tenure 
is brought to sale by the superior landlord. That 
he is not a registered tenant or is only interested 
in a portion of the tenure or that he is not liable 
directly to the zamindar is not sufficient to pre- 
vent the last clause of the section from applying 
to him. Default “ which deprives a person of 
the benefit of the section does not necessarily 
imply moral obliquity or breach of contractual 
obligation : it simply means non-payment, failure* 
or omission to pay. Fakir Chander Dutt v. 
Bam Kumar Chatteejee (1904) 

I. L. R. 31 Calc. 901 
s.e. 8 C. W. N. 721. 

L. R. 31 1. A. 195 

2, One of several tenure-holders 

for whose default in the payment of rent the tenure 
was sold cannot by purchase d£ the tenure at a 
sale for its own arrears claim the advantageous 
position which has been set out in s. 66 of Bengal 
Act VIII of 1869 and as such cannot avoid an 
encumbrance. The last paragraph of s. 66 does 
not make any exception in favour of a shareholder 
defaulter. Nawab Ali Chowdhry v. Hemanta 
Kumari Debi (1904) . . 8 C. W. N. 11 T 


s. 64 (Act X of 1859, s. 108). 

See Sale for Arrears of Bent— Por- 
tion of Under-tenure, sale of 

15 W. R. 0, 524 
22 W. R. 67, 414 
24 W. R. 313 
2 C. L. R. 325 
I. L. R. 12 Calc. 484 
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Thukree Roy v. Heera- 
Ivlarsli, 470 : 2 Hay 597 

Bose v. Shumbhoonath 

• 3 W. R. s Act X, 189 

s. 101 (Act X of 1859, s. 145). 
bee Penal Code, s. 206. 

2 B. Xi. B. S. IT. 4 : 10 W. B. Cr. 46 
See Wrongful Distraint. 

20 W. R. 445 

-7-— — — - — Act X of 1859 , ss. 

145 and 160 — Complaint— Suit. A complaint 
under s. 145 of Act X of 1859 is not a suit, 
and did not fall within the description of the 
suits in which, under s. 160, an appeal was given 
to the Zilla Judge. In the matter of the petition of 
Amanattjlla 6 B. L. R. 569 : 15 W. R. 136 

1 : s, 102— “ Suit ” 

— Appeal in execution proceedings. The word 
“suit” in Bengal ‘Act VIII of 1869, s. 102, is 
intended to cover all proceedings prior to decree 
and subsequent ones in execution. Krisbto 
Coomar Chtjckerbutty v. Anund Coomar Dtjtt 

19 W. R. 30T 

Kedarnath ' Biswas v. Hero Pershad B,oy 
Chowdhry . . . , 23 W. R. 207 

2. — . — Intention of sec - 

tion — Effect of decree under. S. 102 of Bengal 
Act VIII of 1869 was enacted in order to pro- 
tect parties in the position of raiyat-defendants, 
and to prevent their being dragged up to the 
High Court in cases where the decree or demand 
is under R100* In such cases the decree is 
intended to have the same effect as that of a 
Small Cause Court. Doorga Narain Sen v. Ram 
Ball Chhdtar . . I. L. R. 7 Calc. 330 

S. C. Durga Narain Misser t\ Gobtjrdhun 
Ghose 9 C. L. R. 86 

3. Special appeal — 

Power of Bengal Legislature. Bengal Act VIII 
of 1869 (ss. 33, 34) gives jurisdiction to Civil 
Courts to try suits brought for any cause of 
action arising under that Act ; but it is a 
jurisdiction to try them according to the 
Code of Civil Procedure except where it is 
otherwise provided by the Act : and s. 102 
modifies the effect of s. 34, and provides that 
there shall be no special appeal in rent suits 
for an amount under R 100 except in certain cir- 
cumstances. Qucere: Has the Bengal Legislative 
Council power to give to the High Court any ap- 
pellate jurisdiction not conferred by the Charter l 
Poorno Chunder Roy v . Kristo Chtjnder 
Singh 23 W. R. 171 

4. Special appeal— 

Practie. In a suit for arrears of rent and 
ejectment, the right of appeal is taken away 
by s. 102, Bengal Act VIII of 1869, only when 
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BENGAL RENT ACT, VIII OF 1869 (X 
OF 1859) — contd* | 

s, 101 (Act X of 1859, s. 145) — contd, 

it is shown that the amount sued for, and the 
value of the property claimed, is less than It 100. 
Unless that fact appears, either from the 
finding of the District Judge or elsewhere upon 
the proceedings, the High Court has no right to 
draw any inference to that effect. Tulsi Panday 
v. Buchu Lal 

I, L. R. 9 Gale. 596 : 12 C, It. B. 223 

— — — Special appeal — 

Sale in execution of decree for rent . No appeal 
lies under s. 102, Bengal Act VIII of 1869, from 
the order of a District Judge on an application 
connected with the sale of a tenure in execution 
of a decree for arrears of rent below R100. Deb 
COOMAREE DaSSEE V. GuNGADBUR DUTT 

17 W. B. 189 

6. ~ — - — — Special appeal . 

In suits for recovery of rent below R100, a 
special appeal lies to the High Court from the 
decision in appeal by a Subordinate Judge. 
Mahomed Munqor Mea v. Jybunee 

10 B. 1j, B. Ap.^29 : 19 W. B. 200 

7. — - — Special appeal . 

In a suit for arrears of rent below R100, 
an appeal lies to the High Court from a decree 
passed in appeal by an Additional Judge. Nobo- 
kisto Koondoo v. Mahomed Sheikh 

10 B. Ii. B. Ap. 30 : 19 W. B. 202 

8. _ — Special appeal • — 

Suit for rent under &100 — Civil Procedure Code, 
1859 , s. 372 . Held by the Court (Jackson, 
J., dissenting), that no appeal lies to the High 
Court from the decision of a District Judge in a 
suit for rent under R100, when no question of 
right to enhance or vary the rent of a raiyat or 
tenant, nor any question relating to a title to land 
or to some interest in land as between parties 
having conflicting claims thereto, has been deter- 
mined by the judgment. Lungessue Kooer 
v. Sookha Ojha. Radhay Kishan v. Kali 
Missee . I, h, B. 3 Gale. 151 

Lakhessur Koeb v . Sookha Ojha 

1 C. L. B. 39 

9. — Special appeal — 

Suit for ejectment and rent tender H100. An 
appeal does not lie to the High Court from a 
decision of a District Judge staying execution in 
a suit for arrears of rent and for ejectment 
where the value of the amount decreed is less 
than B 100. Nor can an application, made to 
eject the tenant on his default to pay into 
Court the moneys due under the decree within 
the time fixed by s. 52 of Bengal Act VIII of 1869, 
confer such right of appeal. Pakbutty Churn 
Sen v. Mondabi 

I. D. B. 5 Calc. 594 : 5 C. 3 j. B. 513 

10. , — — - — — — Special appeal — 

District J udge — Subordinate Judge — Act XVI of 1868 
— Bengal Civil Courts Act ( VI of 1871), The 


BEN-GAD BENT ACT, VIII OF 1869 (X 
. OF 1859) — contd. 

s. 101 (Act X of 1859, s. X45)—co^d. 

words “ District Judge ” in s. 102 of Bengal Act 
VIII of 1869 do not include a Subordinate Judge, 
to whom, under Act XVI of 1868 or Act VI of 
1871, the District Judge may make over appeals 
filed in his Court. Doyal Chand Sahgy v. 
Nabin Chandba Adhikabi 

8 B. L. B. 180 : 16 W. B. 235 

11. — Special appeal — 

Additional Judge — District Judge — Bengal Civil 
Courts Act (VI of 1871) — Appeal . Held (Jackson, 
J., dissenting), that an Additional Judge invested 
with the powers given to him by Act VI of 1871 
is a District Judge within the meaning of s. 102 of 
Bengal Act VIII of 1869, and no appeal lies from 
his decision in suits of the nature described in 
that section. Bbojo Misser v. Ahladi Misran 

13 B. Ii. B. F. B. 376 : 21 W. B. 320 

Ishan Chunder Ghose v. Nobin Pal 

13 B. L. B. 377 note 

12. Special appeal — 

Right to enhance or vary the rent. The question 
in a suit for arrears of rent as to a right to convert 
the money -rent into a rent payable in kind is a. 
question which, if determined, renders the suit 
appealable. Elahee Buksh v. Jaffur Aly 

1 3ST. W. 109 : Ed. 1873, 157 

18. _ — — Special appeal — 

Right to enhance or vary rent . A special appeal 
was held to lie to the High Court under s. 102, 
Bengal Act VIII of 1869, in a suit for rent below 
B100 in which the question of right to enhance 
had been determined. Watson & Co. v. Bam 
Dhun Ghose . . . 17 W. B. 495 

14. — • Special appeal — 

Question of title. In this case the Judge dismissed 
plaintiff’s suit on > the ground that no notice had 
been served on defendant, the nature of the suit 
being not one for enhancement, but to recover rent 
at rates previously settled, and no notice being 

i therefore required. The value of the suit was under 
I B100, and the High Court held that the Judge had 
S not decided any right to vary or enhance the rent, 

! and therefore they could not interfere, there being 
no appeal tinder Bengal Act VIII of 1869, s. 102. 
Goluck Chunder Butt v. Meah Baja Mijee 

17 W. B. 119 

15. — Special appeal — 

Question heltveen parties having conflicting claims. 
In a suit for rent less than RlOO, the decision turned 
upon whether, in a former suit against the plaintiff 
by a third party, a decree had been recovered for 
possession of a portion of the land now in dispute. 
Held 9 that, as neither the land nor the rent of such 
portion was claimed by the defendant, the ques- 
tion as to title was not decided between parties 
having “ conflicting claims ” thereto ; consequent- 
ly there was no right of appeal. Reedoynath 
Dooripa v. Puddo Lochun Chuckerbutty 

22 W. B, 205 
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OP 1859) — contdf 

s. 101 (Act X of 1859, s. 145) — conid . 

18, — — — Special appeal — 

Question of title . The issue whether or not there 
has been a binding enhancement of rent, and 
whether or not the tenant has paid a fc the enhanced 
rate, involves no question of title or of right to 
enhance or vary the rent, and the appeal in such 
a suit properly lies to the Collector. Bahadur 
Singh 'v. Hura . . . 3 3ST, W. 73 


Agee Singh v. Boojhawun 


4 1ST, W, 61 


17, ^ — Special appeal — 

Decision as to varying rent. In a suit for arrears 
of rent on the basis of a shironamah, where the 
raiyat denied that he had executed that document, 
and produced evidence to show that the rates 
mentioned in it were not correct: Held, that 
there was no question of right to vary the rent, 
and that the case therefore did not come under 
Bengal Act VIII of 1869, s. 102. Nitressur 
Singh v. Jhotee Tely . # 23 W. R. 343 

18. — — — — Special appeal — 

Decision as to varying rent. Where the amount 
of jumma is not disputed, but there is a question 
as to whether it is payable by instalments or in a 
lump sum, the decision cannot he said to involve 
a question of “right to enhance or vary the rent.” 
Peari Mohun Mookhopadhya v. Madhub Chun- 
der Baboo . . . , 23 ¥. E, 385 

18. — Special appeal — 

< Question of fact — Question of nature of rent. In a 
suit for arrears of rent, where the question was 
whether the defendants were holding on pay- 
ment of nugdi rents or as bhauli tenants,— 
Held, that the decision was a finding of fact. 
Held , further, that, as the suit was for an 
amount under R100, and as no question to vary 
the rate was determined, nor any question 
of title as between parties having conflicting 
claims thereto, there was no special appeal. Shum- 
bul Singh v. Toondun Singh 24 W. R. 469 

20. — — — Special appeal — 

“ Digit to vary rent.” A suit for rent under 
R100 is not taken out of the purview of Bengal 
Act VIII of 1869, s. 102, by the fact of the rate 
of rent having been varied by the decision of 
the Court, unless the Judge determined “the 
right to vary the rent.” Watson & Co. v. 
Mohendro Nauth Paul . 23 W. R. 436 

Sbeenath Boy v. Ainoodden Shaha 

25 W. R. 103 

21. _ — _____ Special appeal — 

Question as to whether rent has varied. Bengal 
Act VIII of 1869, s. 102, does not apply where 
the point decided is simply whether the rent fixed 
by a previous decision has been subsequently 
altered* and a new arrangement come to. Nurub- 
dessur Pershad Roy v . Jungole 24 W. R. 49 

22. — Special appeal — 

Question as to variation of rent. In a suit for 
-arrears of rent under RIOO, in which the ques- 


BENGAL BENT ACT, VIII OP 1869 (X 

OP 1859) — conid. 

s.101 (Act X of 1859, s. 145)— contd. 

tion was whether the landlord had the right to 
raise and had raised the rent, and the Judge 
decided that there had been no alteration in the 
rent: Held , that no appeal lay to the High Court. 
Koy Jung Bahadur v. Jugdeo Boy 

25 W. R. 247 

— — — — Special appeal — 

Question of title. Where the Judge practically 
came to no determination at all, on the 
erroneous supposition that a review had been 
wrongly admitted by the Munsi'f, a special appeal 
was held to be not barred. Goor I) yal Roy v. Beka 
Noonya . . . . 22 W. R. 446 

24. — — Special appeal — 

Co-sharer — Suit for rent. The plaintiff, one of 
several co-sharers of a talukh, sued to recover 
her share of rent, making her co -sharers, who 
resisted her claim, defendants. The first Court 
raised and tried questions of title between the 
plaintiff, her co -sharers, and the raiyat, and 
decided in favour of the plaintiff. The lower 
Appellate Court, without expressing any op ini on 
on the rights of the parties, dismissed the suit on 
the ground that it was not maintainable. On 
special appeal it was contended that no appeal 
would lie, as the amount of the claim was less 
than HI 00, and no question of title was deter- 
mined by the judgment ; but this objection 
was overruled on the ground that the decree of 
the lower Appellate Court, dismissing the suit, 
had the effect of deciding the question of title 
against the plaintiff. On appeal under cl. 15 of 
the Letters Patent: Held, that the judgment, 
rather than the decree, is to be looked at in apply- 
ing s. 102, Bengal Act VIII of 1869. No appeal 
lay from the judgment of the lower Appellate, 
Court, inasmuch as that judgment showed not 
only that no question of title was determined, 
but that the Judge did not even consider it. Kar- 
im Sheikh v. Mukhoda Soondery Dassee 

15 B. L. R. Ill : 23 W. R. 208 

Reversing decision in Mokhoda Soonderee 
Dossee v. Kureem Sheikh . 23 W. R. 11 

25. Special appeal — 

Question of title. Where in a suit under 
Bengal Act VIII of 1869, s. 82, to contest the 
demand of the distrainer, a question as to area 
was raised merely as subordinate to the issue 
as to the amount of rent due without any dis- 
pute as to the relationship of landlord and tenant, 
the case was held not to come within the pro- 
visions of s. 102. Huro Pershad Chuckerbutty 
v. Sreedam Chunder Chowdhry 

20 W. R. 15 

Hurish Chunder Chuckerbutty v. Hurree 
Bewah ..... 20 W. R. 16 

26. , Special appeal — 

Question of title. Where in a suit for rent the 
Judge simply upholds as against an intervenor 
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s. 101 (Act X of 1859, s. 145)— contd. 

the possession of the party found to have 
succeeded on the death of the last owner to the 
quiet possession of his estate under a show of 

detmtoe^T ^ a deoree r ^> te does not 
determine a question of title so as to admit an 

Rally “chSiw n° 2 ’ Bengal Aot VI11 of 1869. 

“SS 

2 f’“ which no question to enhance or vary 

the w J as , de0ld <4 and in which, although 
he Court went into the question of title, 
the lower. Appellate Court came to no decision 

P01 p nt i? the case fel] within the 

purview of Bengal Act VIII of I860, s. 102, and 
no special appeal lay. Bhugwan- Btttt Misses 
v . jnowhebbh Ball 25 W . R. 153 

Decision on e«» s 7f docunfmi tZfda-To 

decide as to _ amount of rent. Where a suit for 
rent of certain years, not exceeding filOO, based 
upon a kabuhat and jummabundi, was dismis- 
sed m appeal on the ground that those documents 
were forged, and the lower Appellate Court, in 
order to arnve at a decision as to the amount 
of rent due, enquired into, and decided upon 
the genuineness of the mokurari pottah set up’ 

1869 s lofnZV f f ’ that Bengal Act VI11 of 
S m 102, P leol “ ded an y special appeal in the 
case. Mahomed Toque d. Eoujdae Roy 

20 25 W. E. 14 

—Quesiim o/ title. i n a Ie “? pe ?l 

le ? s ^an R100,' the 


B 0P T( !^ L 9)-S ACT ’ V111 OF 1869 <* 

s. 101 (Act X of 1859, a. 145)_ C0raii j!. 

- Special appeal- 


-p .-vuu.a wQuueu to less tiian itJOO the 
defendant pleaded that the plaintiff had ceased 
to have any interest in the land, and the suit 
was dismissed. There was no finding as between 
the plaintiff and any other person claiming title 
to the iand. Held, that a special appeal to the 

TOf o^TsfiO^ r‘T d n y S n 102 > Bengal Act 

Imr OKuMo Roy, 21 IT. A k,' Joi^mTlol 
lowed. Donzelli v. Tekak Nodaf 

30 2 C. L. B. 558 

—Question of title. In a suit ^for^ejoetment 
valued under R 100 , the defendants, who wtre 
sued as yearly _ tenants, replied that their tenure 
was a maurasi gujasta tenure, and in proof of 
their allegation adduced evidence which was not 
displaced by the plaintiffs. The owe' cnurt 

™iH spe ; sr i aaa 

7 C, li. R. 369 


and B ha ° f ^ SW^tslo^'mnfby' A 
of certain^bf ln , s * i * u ^ ed against the tenants 

IfAyTto Mffi if title £& B t 

^ whicfwefe- 
appealed to th. nS / ? nd which had been 
The 6 suit between l int T™ 

ss 

32. ___ 

P ®*« having conflicting claims ^Vihem^hlZ 

ESi, 1 :. M °*™ 

18 W. B. 42 

-Dilbue V. Issue Chunber Roy 21 W. R. 30 
Nankoo Koeree Ntjkd Coomar Patteey 

22 W. R. 326 

Kashee Ram Doss a. Sham Mohinee 

23 W. R„ 227 

Kripamoyee Debia v 

RAESTfe . 


Dropubee Chowbh- 

. 24 W. R. 213 


-Suit WP** 

zamindar, brought a suit against B a raivat for 

wHch 6 V °Ct T B T °i ™ at i vaIued below ^ 100 , f to. 
wwJLlf t’ who t claimed mder a mokurari title. 

1859 ThV M„ Pa ^ y ™ d , er s - 7S > Act y ni of 
the r)laintiff M ^ f pass ® d , a decree in favour of 
tne plaintiff. On appeal by N C A, which was 
heard and decided by the Subordinate Judge on 

to Com b /w he DlStric ; t Jud ^ e > th * decree of the 
9?^ was ^eyersed, and the suit dismissed. 

DayIl^ CHAEn Cia q aPPeal laj t0 the m $ h Comt * 

Abhikari 8 tr°\ Ohakbra 

abhikari . SB. L. R. 180 : 16 ¥, R. 235^ 

Iswar Chbnbra Sen v. Bepin Behari Roy 

» L. R. 188 note : 16 W. R. 132 


Special appeal 
Where a Judge 


— Decision of varying rent, vvnere a Judge 
found m a rent suit that, although RSO- 6-6 had 

tenant S R29 15 Um i )er of yeara beett paid by the 
tenant, R29-15 only was paid as rent, the re- 

Baamder being a kind of cess or fee for testing the 

onSt£n d: v r f* that he did not determine® any 
question which amounted to a varying , of the 

rei N nl n he tena “ t - Dwabkahath Sikoh Roy 
t>* Ktibo Coomar Bose . . 20 W. R, 270' 
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BENGAL BENT ACT, VIII OF 1869 (X 

OF 1859) — ccntd. 

- — s. 101 (Act X of 1859, s 145) — contd. 

35. Special appeal 

— Claims by plaintiff as zamindar , and defendant 
as mortgagee , to rent. In a suit in which plaintiff 
claims rent as zamindar and defendant, admitting 
his own tenancy, claims it as mortgagee, there 
cannot be said to be conflicting claims to a title to, 
or some interest in, land within the meaning of 
Bengal Act VIII of 1869, s. 102. Rajeishen 
Mookeejee v. Peaeee Mohttn Mookeejee 

24 W. R. 114 

86. — Special appeal 

— Question against intervenor. The circumstance 
that a question has been determined at the 
hearing of the appeal in a rent suit, by which 
an intervenor may be injuriously affected, will 
not make the appeal cognizable as a special 
appeal, unless the decision has involved some 

title or interest in land of parties having conflicting 
claims thereto. Raj Kishen Mookeejee v. 
Sreenath Dtjtt . . . 23 ¥. E. 408 

37. — Special appeal 

— Rent suit under R100 — Title. A and B, 
both of whom set up a claim to certain land, 
brought separate rent suits against the tenants. 
In none of these suits did the amount claimed 
exceed R100. Subsequently to the institution 

of the rent suits, A sued B to establish his title 
to the land in dispute. The District Judge, 
before whom the rent suits came on appeal, al- 
lowed them to stand over until the decision 
in the suit between A and B. That suit was 
decided in favour of B, and the Judge then 
decided the rent suits instituted by B in his favour, 
and dismissed the suits instituted by A. Held , 
that no second appeal would lie in the rent suits, 
as no question of title between parties having con- 
flicting claims was decided in them. Doorga 

Naeain Sex v. Ram Lall Chhutae 

I. L. R. 7 Calc. 330 

S. C. Durga Naeain Misseb v. Goburdhun 

Ghose 9 C. L, E. 86 

38. Special appeal 

— Suit for rent beloiv B10Q — Landlord and tenant. 
In a suit for rent below R100, the defendant set up 
the title of a third person (the third person was, 
however, no party to the proceedings), and the 
lower Court, finding that relationship of landlord 
and tenant existed between the parties, and that 
the rent was unpaid, decided the suit on that ground 
in favour of the plaintiffs. The defendant appealed 
to the District Judge, who decided that the defend- 
ant had paid the rent, and reversed the decision 
of the Court below. The plaintiffs appealed to 
the High Court, but were met with the objection 
that no special appeal would lie. Held, that s. 102 
of Bengal Act VIII of 1869 prohibited the appeal, 
the case being one between landlord and tenant, 
and there consequently being no question relating 
to title as between parties having conflicting 



EE:Kr T ACT, VIII or 1869 (X 
OF 1859) — concld. 

s. 101 (Act X of 1859, s. 145) 

— concld . 

claims. Romaprosad Roy v. Shoeijp Para- 
MAmcK . . . I, X*. R. 8 Gale. 712. 

■ — — b. 103 —Civil Proceudre Code , 1859, 

t i a fowM—Re-hearing. S. 103 of 

Bengal Act VIII of 1869 does not apply to applica- 
tions for a re-hearing after an ex-parte decree on 
the ground of ignorance of the suit. Drab a- 
mayi Gtjptia v. Taracharan Sex 

7 B. L. R. 207 : 16 W. R, 17 
— • s. 108. 

See Bengal Act III oe 1870. 

10 B. Xs. R. Ap. 21 : 19 W. R. 128 
10 B, L. R. Ap. 22 note : 15 W. R, 75 

BENGAL SURVEY ACT (BEN. ACT V 
OF 1875). 

s. 40. 

See Special or Second Appeal — Or- 
ders SUBJECT OR NOT TO APPEAL. 

I. L. R. 21 Calc. 935 

s. 45 — ■ * 

See Penal Code, s. 186. 

6 C. W. N. 120 
See Superintendence oe High Court 
— Civil Procedure Code, s. 622. 

I. L. R. 21 Calc. 935 

s, 45, el. (b), and s. 62 — Survey 

proceedings not taken for public purposes — Right 
of suit. S. 45, cl. (b), of Bengal Act V of 1875 
applies only to a survey or some similar proceeding 
taken by a revenue officer sc for some public pur- 
pose,’’ and against which any party who may be 
affected by the boundary laid down by such 
officer would have a right to object. Therefore, 
where such a proceeding, although initiated under 
Bengal Act V of 1875, has been taken for the 
purpose of setting the boundaries of private 
property as between the owners of it, the party 
aggrieved by the order of the Collector in such 
proceeding is not debarred by s. 62 of the Act 
from bringing a suit in the Civil Court to have the 
boundaries ascertained. Hurri Prasad v. 
Jaumna Prasad 

I. L. R. 6 Calc. 453 : 7 C. L. R. 491 

1, — s. 62 — Boundary dispute — 

Possession, evidence of— Suit based on title. A for- 
mal decision on the question of boundary in a 
boundary dispute under s. 62 of Bengal Act V of 
1875, although conclusive as to possession, is 
no bar to a suit based upon title. Kala Ohara 
Tea Co., Ld. v. Sukttl Singh 

, I. Ii. R. 13 Calc. 280 

% — — Decision by a 

Survey Collector — Right of suit. A decision un der 
the Survey Act relating to a boundary dispute is 
conclusive as to possession, but would not bar, a 
suit based on title. A suit for declaration of title ia 
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BENGAL SURVEY ACT (BEN. ACT V 
OF 1875) — concld. 

— 'S. 02 — concld . ... 

not barred by a. 62 of tbe Survey Act, although no 
appeal is preferred either under s. 59 or s. 60. 
Where the evidence of possession is conflicting, 
it may be presumed that possession follows title. 
Kasturi Singh v. Rajkumar Babu Bissun 
Pragas Narain Singh (1904). 8 C. W. N. 876 

BENGAL TENANCY ACT (VIII OF 1885)^ 

See Appeal — Acts — Bengal Tenancy 
Act. 

See Civil Procedure Code, 1882. 

0 C. W. N. 118 

See Co- SHARERS. 

I. Ii. R. 35. Calc. 331 

See Ejectment, Jungleburi Lease, 
Revenue Sale, Occupancy Raiyat, 
Indigo I. L. R. 31 Calc. 174, 725, 
780, 932, 960, 1014. 

See First Charge. 

I. L. R. 31 Calc. 550 

See Interest. . I. L. R. 35 Calc. 34 

See Land Acquisition. 

I. L. R. 35 Calc. 763 

See Landlord and Tenant. 

See Landlord and Tenant— -Forfei- 
ture— Breach of Conditions. 

I. L. B. 20 Calc, 590 

See Relinquishment. 8 C. W. N. 315 

Applicability of Act to lands 

outside the limits of the town of Calcutta, 
but within municipal boundaries— Calcutta 
Municipal Consolidation Act {Bengal Act II of 
1888), s. 3 — Town of Calcutta , Municipal boun- 
daries of. The Bengal Tenancy Act applies to 
lands situated outside the limits of the town of 
Calcutta, but within its municipal boundaries 
as defined by Bengal Act II of 1888. Bjraj 
Mohini Dassi v . Gopeswab Mullick 

L Ii. R. 27 Calc. 202 

enhancement of rent— 

See Evidence — Civil Cases— Miscel- 
laneous D OCUMENTS— R O AD- CESS 

Papers. 

I. L. R. 30 Calc. 1033 

, — s, 3, el. (2). 

See post , s. 60 . 5 C. W, N. 482 

w -“ — — St 3 s els. (3) and (5) and ss. 4 
and 5, els, (2) and (3) — Liability to ejectment • — 
Non-occupancy raiyais — “ Rent ”• — Payment for 
“use. and occupation.” The defendants were 
cultivating raiyats who had held certain land under 
Government, but not for a period sufficient to 
give them a right of occupancy. The plaintiffs 
in a suit against the Government succeeded in 


BENGAL TENANCY ACT (VIII OF 

1885) — contd. ■ 7 ■ 

s. 3, els. (3) and (5) and ss. 4 and 

5, els. (2) and (8)— concld. 

proving their title to the land. In a suit to eject 
the defendants as trespassers, inasmuch as they 
could have derived no title from Government 
who themselves had no title, and no relationship 
of landlord and tenant existed between them and 
the plaintiffs who had not recognized their right 
to cultivate the land ; Held , that under s. 3, els. 
(3) and (5), ss. 4 and 5, els. (2) and (3), of the Ben- 
gal Tenancy Act, the defendants were “ non-occu- 
pancy raiyats,” and therefore not liable to eject- 
ment except for the reasons and on the conditions 
specified in that Act ; and no such reasons or con- 
ditions existed in this case. Liability to pay 
for the “ use and occupation n of land by a person 
between whom and the proprietor of such land 
there exists no relationship of landlord and tenant, 
is a “ liability to pay rent ” within the meaning 
of s. 3, cl. (5), of the Bengal Tenancy Act. Cl. (3), 
s. 5 of that Act, is intended merely to define the 
position of a raiyat in respect to a proprietor or 
tenure- holder, and to distinguish him from what 
is afterwards described as an under- raiyat. Mohima 
Chunder Shah v. Hazari Pramanik 

I. L. R. 17 Calc. 45 

s. 3, el. (5). 

See Cess . I. L. R. 17 Calc. 720 
I. L. R. 22 Calc. 680 

s. 3, el. (5). 

See Rent . I. L. R. 33 Gale. 140 
10 C. W. N. 201 

See Special or Second Appeal — Small 
Cause Court Suits — Tan. 

I. L. R. 22 Gale. 680 

s. 3, el. (5) — Kabuliyat , construction 

of — Putni tenure — Putnidar — Government revenue 
— Agreement — Regulation VIII cf 1819 , $. 3, cL 
(3) — Liability of tenure to be sold for arrears of 
Government revenue under agreement by putnidar to 
pay it — Penalty for default provided by kabuliyat. 
The respondent held certain properties under the 
appellant on putni tenure on terms which were 
embodied in two kabuliyats executed by the res- 
pondent in 1885 and 1893 respectively, in the 
former of which it was stated that “ the annual 
jumma of this putni mahal is fixed at R6,000. 
Besides the said putni rent I take upon myself 
the duty of depositing in the Collectorate the Gov- 
ernment revenue of R40,156 fixed for the eight- 
anna share of the said mahals.” The kabuliyat 
of 1893 was to the effect that, “ having agreed to 
pay an additional rent of R 1,000 in respect of 
the putni, which I took ... on the condition 
of paying you a putni jumma of RC>,000 per year 
and of the R40,15G into the Collectorate year by 
year and kist by kist as Government revenue 
for the said eight-anna share, I hereby promise 
. . . that from the present year I shall pay the 

Rl,000 in excess as jumma for my said putni 
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BENGAL TENANCY ACT (VIII OE 
1885) — contd. 

— s. 3, el. (5) — concld . 

taluk.” Provision was also made in the kabuliyats 
for payment by the respondent of certain cesses. 
On default in payment of the jumma of R7,Q00 of 
the cesses they were to be recovered as arrears of 
rent under Regulation VIII of 1819 ; but for 
default, in payment of the Government revenue the 
penalty was declared to be forfeiture of the tenure. 
Held (affirming the decision of the High Court), 
that according to the true construction of the 
kabuliyats read with Regulation VIII of 1819, the 
Government revenue was not “money payable 
to the landlord ” and therefore not “ rent ” within 
the meaning of s. 3, cl. ( 5 ) of the Bengal Tenancy 
Act (VIII of 1885) : and consequently it could not 
be recovered by summary sale under the provisions 
of Regulation VII of 1819. Jotindra Mohun 
Tagore v. Jaeao Kumari (1905) 

I. L. R. 33 Calc. 140 
s.c. 10 C. W. 1ST. 201 
Is. R. 33 I. A. 30 

s. 3, cl. (9), and s. 65—“ Parcel ” 

“ Holding meaning of. The term “ parcel ” or 
“ parcels ” in s. 3, cL 9, of the Bengal Tenancy Act, 
means “ entire parcel ” or “ entire parcels, ” and 
is not intended to include an undivided fractional 
share in a “ parcel ” or “ parcels ” of land. Un- 
divided shares in parcels of land cannot constitute 
distinct “ holdings 55 within the meaning of the 
Bengal Tenancy Act. Punchanan Banerjee v. 
Ra j Kumar Guha, 2. L. R. 19 Calc. 010 , Jardine , 
Skinner & Co. v. Sarat Soondari Debi, 3 C. L. R. 
110 , and Gour Buksh Roy v. Jeo Lai Roy , I. L. R. 
16 Calc. 127, distinguished. Hurry Churn 
Bose v. Run jit Singh . .1C. W. 1ST. 521 

Hari Charan Bose v. Runjit Singh. 

I. Ii. It. 25 Calc. 917 note 

s „ s 3 el. (16). 

See Sale for Arrears of Rent — Incum- 
brances . I. Ii. R. 28 Calc. @6 


BENGAL TENANCY ACT (VI 
1885)-— -contd. 

■ s. 5 — contd. 

~r — — °h (1 ) — Suit for rent 


a person holding land within a municipality and 
the land not proved to have been let out for agri- 
cultural or horticultural purposes. The mere fact 
that a person has acquired from a proprietor or from 
another tenure-holder a right to hold land for the 
purpose of collecting rent is not sufficient to prove 
that he is a tenure-holder within the meaning of 
the Bengal Tenancy Act. It must he proved that 
the land was let out as a holding for agricultural 
or horticultural purposes. Umrao Bibi v. Maho- 
med Rajabi . I. L. R. 27 Calc. 205 

4 C. W, N. 76 

3. el. (2) — Raiyat , definition of — 

Person taking land for horticultural purposes . 
Semble: The definition of “ raiyat ” in the Bengal 
Tenancy Act (Act VIII of 1885) is not exhaustive, 
and there is nothing in that definition which would 
exclude a person who had taken land for horticul- 
tural purposes. Hurry Ram v. Nursings Lal 

I. L. R. 21 Calc. 129- 

4. Non- 


'Occupancy 

raiyat — Ejectment — Trespasser. A person having,, 
previously to the passing of the Bengal Tenancy Act,! 
been settled on certain land as raiyat and tenant 
by a trespasser, and having acquired no right of 
occupancy at the time of suit brought, was in 1888 
sued in ejectment by the true owner, who had 
obtained possession of the land from such tres- 
passer through the Court on the 27th January 
1886. Held, that such person was a non-occu- 
pancy raiyat within the meaning of s. 5, sub-s. 
(2), of the Bengal Tenancy Act, and was protected 
from ejectment hv that Act. Mohima Chunder 
Shah v. Hazari Pramanik, I. L. R. 17 Calc . 45,. 
approved. Binad Lal Pahrashi v. Kalu Pra- 
manik . . . I. L. R. 20 Calc. 708 


See Ghatwali Tenure 6 C. W. N. 94. 

See Right of Occupancy — Acquisi- 
tion of Right — Mode of Acquisi- 
tion . . I. L. R. 24 Calc. 272 

L. R. 23 I. A. 158 

Bengal Tenancy Act; 

( VIII of 1885), ss. 5 (5), 107— -Presumption 
as to kind of tenancy — Tenure-holder and raiyat; 
— Res judicata — Decision of Revenue Court , 
effect of — Civil Procedure Code { Act XIV of 
1882), s . 13— Construction of statute. Where 


See General Clauses Consolidation 
Act, 1868, s. 6. 

I. L. It. 13 Calc. 86 

See Landlord and Tenant— Liability 
for Rent . I. L. R. 19 Calc. 790 

1, The description of a property 

as a “ jote ” does not necessarily show that it is 
not a tenure and that it is simply an ordinary 
cultivating “ jote ” or holding. If the area of a 
“ jote ” exceeds (100) one hundred bighas, the 
presumption in the Bengal Tenancy Act should be 
applied under which, until the contrary is shown, 
the holding must be regarded as a tenure. Gokul 
Mandar v. Pudmanund Singh, I. L. R. 29 Calc. 
707, referred to. Nawab Ali v. Hemanta Kumari 
Debi (1904) . . . 8 C. W. N. 117 



s. 5 (5) — concld . 

of substance and not of form. Under s. 13, Civil 
Procedure Code, a decree in a previous suit cannot 
be pleaded as res judicata in a subsequent suit 
unless the Judge by whom it was made had juris- 
diction to try and decide, not only the particular 
matter in issue, but also the subsequent suit it- 
self in which the issue is subsequently raised. 
In this respect this section goes beyond the law 
laid down in the Duchess of Kingston’s case , 2 
Smith 9 s Leading Cases, 10ih Ed., 713 . The essence 
of a Code is to be exhaustive on the matters in 
respect of which it declares the law, and it is not 
the province’ of a Judge to disregard or go outside 
the letter of the enactment according to its true 
construction. Gqkul Mandar v. Pudmanund 
Singh ( 1902 ) 

0 C. W. N. 825 : s.e. I. L. K. 29 Calc. 707 
X,. B. 29 X. A. 196 

ss. 5, 49 — Tenant of homestead 


land under a raiyat — Raiyat — Notice to quit — 
Transfer of Property Act (IV of 1882), s. 1G6. 
Where the lands included in the holding of an 
agricultural raiyat consisted partly of agricul- 
tural and partly of homestead lands, and the por- 
tion, which could be used as homestead, was let 
out for use as homestead : Held , that the under- 
tenant was an under-raiyat within the Bengal 
'Tenancy Act, and the Transfer of Property Act has 
no application. That in order to maintain a suit 
in ejectment a notice under s. 49, cl. (6), of the 
Bengal Tenancy Act was necessary, and it was to 
be served in accordance with the rules framed 
under the Act. Ram Roy v. Mahendra Nath 
Samanta (1904) . 8 C. W. N. 454 

— — ss. 5 (2), 79, 82, 160 (e)~~ 


See Non- occupancy Raiyat. 

X. X*. R. 84 Calc. 516 

1 — s.7 — Enhancement — -Rent — Zemin- 

dar. In a suit for enhancing the rent pay- 
able by certain fractional shareholders in a taluk, 
the zamindar put in as evidence several road-cess 
returns, which had been filed on behalf of another 
fractional shareholder and which showed that the 
tenants were receiving from sub-tenants consi- 
derably higher rent than they were paying to the 
zamindar— and this was found to be the only 
reliable evidence produced by either party. Held, 
that the returns, though not conclusive, primd 
facie showed that the existing rate was not fair 
or equitable, and this evidence shifted the onus 
on the tenants to rebut any presumption raised 
by the returns by producing the collection papers. 
As the tenants had not done this the Court was 
justified under s. 114 (g) of the Evidence Act, to 
award enhanced rate on the basis of the returns. 
Mem Chanbra Chowbey v. Kali Peosunna 
Bhaburi (1904) . . . 8 C.W.E1 

2. — Enhancement of rent — Fair 

..and eqmtable rent — Construction of lease . Held, 


s. 7 —concld. 


upon a construction of the habuliat in the 
present case, that the tenant’s liability to pay an 
enhanced rent under s. 7 of the Bengal Tenancy 
Act has not been in any way restricted by the 
habuliat. Where in a suit for enhancement of 
rent under s. 7 of the Bengal Tenancy Act the rent 
assessed by the lower Court amounted to 70 per 
cent, on the net assets after deducting collection 
charges, and therefore 30 per cent, was left as the 
tenure-holder’s net profits, but the rent was there- 
by nearly trebled : Held , that the rent settled 
was somewhat larger than what was fair and 
equitable. Ram Kumar Singh v. Watson & Co. 
(1905) . . . . 9 C. W. N. 834 

1. s. 11 — Transfer of tenure piece- 

meal, if sub-division — Liability of transferor 
for rent . Where a dur-puinidar , to the know- 
ledge of his landlord, transferred a portion of the 
dur-putni to one person on one date, and the 
remainder to another person on a subsequent 
date. Held (Maclean, C.J., dubitante ), that, 
after the second transfer, the liability of the dur- 
puinidar for rent ceased and the two transferees 
became jointly and severally liable to the landlord 
for the same. Kristo Bulluv Chose v. Kristo Lai 
Singh, I. L. B. 16 Calc. 642 ; Cluntamoni Dutt v. 
Bash Behari Mondal, 1. L. B . 19 Calc. 17, and 
Sreemutty Jogemaya Dassi v. Girindra Nath Muker- 
jee , 4 G. IF. N. 590, referred to. Maclean, O.J . — 
The act of the dur-putnidar in transferring the 
tenure piece-meal had the effect of dividing the 
tenure contrary to the provisions of s. SB of the 
Bengal Tenancy Act. Kishori Raman Kaptjeia 
v. Ananta Ram Laha (1905) 10 O. W. NT. 270 

2. — ss. 11, 12 . — Release by co-sharer, 
if transfer — Stamp — Registration — Non-payment of 
landlord’s fee, if invalidates transfer — Bengal 
Tenancy Validation Act (Bengal Act 1 of 1905), 
s. 1 — Breach of covenant — Cesser of liability. 
Certain co-sharers in a permanent tenure by a 
deed, dated 2nd December 1893, which was regis- 
tered in Book 1, under s. 51 of the Registration 
Act, relinquished all their right, title and interest 
and claim in the tenure in favour of the remaining 
co-sharer who, it was stipulated, was to remain in 
possession and was to be entitled to sell the tenure. 
He was also to pay certain debts mentioned in tbe 
deed for which the other co-sharers were to be 
under no liability. The deed was stamped with 
a five rupee stamp as a release. No landlord’s 
fee was paid as required by s. 12 of the Bengal 
Tenancy Act. Held, that the deed was a transfer 
within the meaning of s. 12 of the Bengal Tenancy 
Act and the transfer was complete as soon as the 
document was registered. The non-payment of 
the landlord’s fee did not render the transfer 
invalid owing to the operation of s. 1 of Act I of 
1905. Held, further, that the liability of the co- 
sharers under the lease ceased with the transfer. 
Kristo Bulluv Chose v. Kristo Lai Singh , I. L. R. 
16 Calc. 642, and Chiniamony Dull. v. Rash Behari 
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- s. 11,12 — concld . 

Mondal, 1. L, R. 19 Calc. 17, followed. Hemen- 
dba Nath Mtjkerji v. Kumar Nath Roy (1908) 

12 O. W. N. 478 

s. 12— 

See Appeal * I. L. B. 33 Calc* 580 

X. Transfer of a 'per- 

manent tenure— Permanent tenure , registration of. 
The transfer of a permanent tenure under s. 12 
of the Bengal Tenancy Act is complete as soon as 
the document is registered. Kristo Bttlluv 
Ghose v. Kristo Lal Singh X. Xj. R. 10 Calc. 642 

2. — — — Transfer of tenure 

—Registration— Notice of transfer— Landlord and 
tenant — Liability for rent. After a recorded ten-, 
ant has transferred his tenure to another person, 
and that transfer has been duly registered under 
the provisions of the Bengal Tenancy Act, he is 
no longer liable for the rent of the i enure, although 
the landlord may not have received actual notice 
of such transfer. Kristo Bulluv Ghose v. Kristo 
Lai Singh, 1. L. R. 16 Calc. 642 , relied on. Chin- 
tamoni Butt v. Rash Behaei Mondul 

X. Xj. R. 19 Calc. 17 

3. ■ — Transfer of tenure 

—Contract regarding transfer of tenure— Conditional 
transfer— Condition not performed. A transfer of 
a tenure made in terms of the provisions of the 
Bengal Tenancy Act of 1885 is not binding on the 
landlord if there be a contract between the land- 
lord and the tenant that the transfer shall not be 
valid and binding until security to the satisfac- 
tion of the landlord has been furnished by the 
transferee, and such security has not been fur- 
nished. The tenant is still liable for the rent. 
Binobundhu Roy v. Bonebjee 

x. L. XL 19 Calc. 774 

4. — — — — — Transfer of Pro- 
perty Act [IV of 1882), s. 69 — Permanent tenure 

Mortgage — Registration. The provisions of s. 59 of 
the Transfer of Property Act must, having regard 
to s. 6, be taken to be subject to the provisions of s. 
12 of the Bengal Tenancy Act. Accordingly a 
mortgage of a permanent tenure can only be effect- 
ed by a registered instrument whether the amount 
secured be greater or less than RI00. Soshi 
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— 8S. 12, 17, 88, 

See Landlord 


and Tenant. 

I. L. E. 38 Calc. 279 

separately a shaie of a sihni taluq under the -nlain 
tiff, and transferred that share ha lted Sind 
sei-ved a notice of the transfer on the plaintiff 
landlord as prescribed by s . 12 of ^Bengal 
Tenancy Act. Hdd, that the act of the defendant 
m making the transfer did not amount to a sub- 
division of the tenure, and that the defendant 
was not liable for rent for any period subsequent 
m b f 7 tr r ns P',. G h™tamoni Butt v, j Rash Behan 
Mondul, I. L. R. 19 Calc. 17, referred to. Kat,i 
Sundaei Beei v. Bharani Kanta Lahiri (1905) 
X. L. R. 33 Calc. 279 
s.c. 10 C. W. N. 272 

, L ,— — s - 15 — Bengal Rent Act ( VIII 

of 1869), s. 26 — Act X of 1859, s. 27— Suit by 
landlords against a tenure-holder in occupation of a 
share of the tenure ivithout joining other co-sharers 
of the defendants for recovery of rents and cesses 
whether and when maintainable. It is the duty 
of the persons succeeding by inheritance to a per- 
manent tenure to notify the succession, and it is 
not the duty of the superior landlord to find out 
who all the heirs of a deceased tenure-holder are. 
There is no law which compels a landlord in order 
that he might succeed in a suit for rent to sue all 
the heirs of a deceased tenure-holder when he 
has no notice who the heirs are. Where,® as in 
this case, the defendant was admittedly one of the 
heirs and in possession as such, he is liable for the 
rent, and he cannot defeat the plaintiff’s suit by 
showing that there were other heirs equally liable, 
unless he also shows that their names were noti- 
fied^ to the landlord as successors of the original 
holders, or that they have been paying rent and 
getting receipts as successors. Khetter Mohan 
Pal v. Pean Kristo Kariraj 3 C. W. 3ST. 371 

2. — — — Succession by a 

shebait to debutter property — Suit for rent Endow- 

ment. The right to possession and management of 
a dedicated property belongs to the shebait and 
the right to bring a suit for rent is vested in the 
shebait and not in the idol ; conseciuentlv when on 
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1885)— contd. 

s. 15 — concld . 

4. and s. 18— Arrears of rent , suit 

for— Suit by a patnidar on the death of the last 
owner against the dar- patnidar, without complying 
with the provisions of s. 15 of the Bengal Tenancy 
Act , whether maintaindble — Holder of a tenure . 
In a suit for arrears of rent for the years 1299 
B.S. to Falgoon 1302 B.S. brought by patnidars 
on the death of the last owner on the 14th Aghran 
1302 B.S., the defence of the dar-patnidar mainly 
was that the plaintiffs not having complied with 
the provisions of s. 15 of the Bengal Tenancy Act, 
the suit was not maintainable. Held, that, as 
the plaintiffs did not claim the rent, which fell 
due during the lifetime of tbe last owner as the 
holder of the tenure, but claimed it either as the 
representative of the holder of the tenure for the 
time being or as representative of their father, 
the rent became an increment to the estate of the 
father, and therefore the suit was maintainable. 
Nogendra Nath Bose v. Satadul Bashini Bose , 

1. L. JR. 26 Calc. 526, referred to. Sheriff v. 
Jogemaya Da si . . I. L. R. 27 Calc. 535 

5. and ss. 18 and 28 — Whether an 

heir of an occupancy raiyat can claim recognition by 
the landlord on the death of Ms ancestor , who was the 
recorded tenant. An heir of an occupancy raiyat can 
claim recognition by the landlord on the death 
of his ancestor, who was the recorded tenant. 
Aranda Kumar Naskar v. Hari Dass Haldar 

I. L. R. 27 Calc. 545 
4 C. W, N. 608 

6. and ss. 16 and 195— 

Patni, tenure — Bengal Regulation VIII of 1819, 
s. 5. Ss. 15 and 16 of the Bengal Tenancy Act of 
1885 apply to patni tenures. Durga Pkosad 
Bundopadeya v. Beirdabur Roy 

I. L. R. 19 Calc. 504 

_ s. 16 — Right of suit — Succes- 
sion.- to permanent tenure— -Omission to give notice 
of succession to Collector , effect of — Non-payment 
of fees , effect of, on right to decree . S. 16 of the 
Bengal Tenancy Act does not preclude a party 
from instituting a suit for rent, notwithstanding 
that the Collector has not received the notice and 
the fees referred to therein. But that section is 
a bar to the plaintiffs obtaining a decree before 
the notice and die fees are received by the Collec- 
tor. Kalihur Chose v. Umae Patwari 

IIL* R. 24 Calc. 241 
1 C. W. N. 98 

; — r — .. es. 17 and 18. 

See Landlord and Tenant— Trans- 
fer by Tenant. 

I. Ii. R. 21 Calc. 433 

1. 1*. R. 24 Calc. 152 

— . ss. 17, 88, 161— 

Se* Landlord and Tenant. 

11 G. WV N. 217 


BERT (GAL TENANCY ACT (VIII OF 
1885) — contd . 

s. 19. 

See Revenue Sale Law, s. 37. 


1. — . — Relinquishment by 

some of several co-sharers, effect of — Bengal Tenancy 
Act {VIII of 1885), ss. 20, 21, 78, 86, 88— Holding 
bond fide under a person having no title. A relinquish- 
ment made in favour of the landlord by some of 
several tenants of a joint occupancy holding does 
not operate by way of enlarging the right of the 
other co-sharers, who did not relinquish, and depriv- 
ing the landlord of what ordinarily would belong to 
him. The rule laid down in the case of Binad Lai 
PaJcrashi v. Kalu Pramanih, I. L. JR. 20 Calc. 708, is 
based upon that the assumption that the tenant 
entered upon the land and held under a de facto 
proprietor, who might not be the real owner, in 
good faith. That element being wanting in the 
present case, plaintiffs cannot get any relief. 
Peary Mohun Mondal v. Badhika Mohitn 
Hazra (1804) . . . 8 C. W. 1ST. 513 

2. — - — cl. (3 ) — Right of non-occupancy 

raiyat, — Death of raiyat having right of non-occu- 
pancy — Heirs — Re-entry by landlord , The right 
of a non-occupancy laiyat (who does not 
hold under any express engagement) in his hold- 
ing is not heritable. Karim Chowkidar v. 
Sundar Bewa . I. L. R. 24 Calc. 207 

1. C. W. 1ST. 83 

3. ss. 20, 21 — Suits pending at time 

Act came into force — Suit for ejectment — Acquisition 
of right of occupancy — General Clauses Act {I of 
1868), s. 6. S. 21 of the Bengal Tenancy Act ap- 
plies to suits pending at the time the Act came 
into force, viz., 1st November 1885, which had not 
then resulted in a decree. In a suit instituted on 8th 
October 1885, to eject the defendants after notice 
to quit, it was held that, although the defendant 
had held the land from which it was sought to eject 
him for less than 12 years and therefore would not, 
if the Bengal Rent Act (VIII of 1869) had been ap- 
plicable, have acquired a right of occupancy, yet 
the effect of ss. 20 and 21 of the Bengal Tenancy 
Act was to give him a right of occupancy, and there- 
fore he could not be ejected. Jogessur. Das v. 
Aisani Koyburto . I. L. R. 14 Gale, 553 

4. - - — — General Clauses 

Act (I of 1868), s. 6 — Retrospective enactment when 
applicable to pending su it — Pendin g su it — Landlord 
and tenant — Right of occupancy. S. 21, sub-s. ( 2 ) of 
Act VIII of 1885 is expressly retrospective, and 
applies to suits pending at the date of the com- 


See Right of Occupancy — Loss or, 
Forfeiture of Right. 

I. L. R. 21 Calc. 129 
3 C. W. N. 751, 860 

— s. 20. 

See Relinquishment . 8 C. W. NT. 31 

See Revenue Sale Law. 

8 C. W. N. 601, 751 
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xnencement of that Act. Jogessur Das v. Aisani 
Koyburto , I. L. R. U Calc . 555, followed. 
Tupsee Sing v Bamsarun Koeri 

I. L. R. 15 Gale. 370 


5. — ss. 20, el. (7) and 180— Chur 

land — Onus of proof — Presumption of holding chur 
land continuously for twelve years— Peg. XI of 1825, 
s. 4— Raiyat having no pre-existing right to the land 
— Right of accretion. Held , that the presumption, 
which is created by s. 20, cl. (7), of the Bengal 
Tenancy Act in respect of that section could not be 
applied to s. 180 of that Act, In dearah or chur 
land the person, who alleged that he had been for 
twelve continuous years in possession, would have 
to prove that allegation. Held, further, that s. 4 of 
Beg. XI of 1825 could not apply, there being no 
pre-existing right to the land in the tenants, to 
w r hich any right to the later accretion can be said to 
be annexed. Beni Persad Koeri v. Chaturi 
Tewary (1906) . . I, L. R. 33 Calc. 444 


- s. 21. 


See Relinquishment . 8JC. W. IN. 315 
See Zuripeshgi Lease . 10 C. W. 1ST. 35 


!• — Occupancy , right of 

— Occupancy right may be acquired in urban area — 
Village— Act X of 1859— Bengal Act VIII of 1869. 
A tenancy is found to have existed for at least 50 
years in respect of a piece of land, which was used 
for agricultural or horticultural purposes and w'hich 
is situated within the limits of the Dacca Municipa- 
lity : Held , that even if the Bengal Tenancy Act 
has no operation in urban areas, the tenant had 
acquired a right of occupancy before the passing of 
the Bengal Tenancy Act, under the repealed Acts 
X of 1859 and VIII of 1869. Semble: The term 
44 village” as defined in s. 3, sub-s. (10) of the 
Bengal Tenancy Act is not confined to non-urban 
areas. The Act applies to urban areas outside the 
town of Calcutta. It has no operation as regards 
homestead lands, whether situated in towns or 
outside towns. Hassan Ali v. Gobinda Lal 
Basak (1905) . . . 9 C.W.N, 141 


— — • Zurpeshgi lease — 

Lease for cultivation— Occupancy, right of, whether 
can arise— Bengal Tenancy Act ( VIII of 1885), s. 21. 
Neither of the cases, Bengal Indigo Co. v. Raghubar 
Das, I. L. R. 24 Calc.2 72, and JRam Khelawan Roy 
v. Sambhoo Roy, 2 C. W. N. 758, is authority for the 
proposition that a raiyat by taking a zuripeshgi 
lease of land of which he was previously or then 
put in possession as a raiyat, loses his raiyati 
status or divests himself of his right to acquire 
a right of occupancy in the land. Held, on the 
terms of the present lease, that it was a cultivating 
lease and that the lessee did by 12 years’ continu- 
ous possession acquire a right of occupancy over the 
leased land. Ramdhari Singh v. Mackenzie 
(1905) 10 C. W. NT. 351 


s. 22. 


See Merger . . 13 C. W. NT. 913 

See Bight op Occupancy — Loss or 
Forfeiture op Bight. 

1. 1*. R. 18 Gale. 121 
See Bight op Occupancy — Transfer 
of Bight . I. L. R. 21 Calc. 889 
I. L. R., 24 Calc. 143, 521 
I. Xi. R., 27 Calc. 473 
3C.W.E 62 
4 C. W . N. 569 


Qucere : Whether an 

occupancy right may he served from the tenancy 
right or whether in no circumstances is such a 
separation possible except to the extent and in the- 
mannex indicated in s. 22 of the Bengal Tenancy 
Act. Girish Chandra v. Kedar Chandra, 4 C. W. X. 
569, doubted. Udai Chandra Das v. Haridas 
Bairagi (1909) . . . 13 C. W. 1ST. 937 


s. 22 (1). 

See Sale for Arrears of Rent — Incum- 
brances . I. Is. R. 28 Gale. 205 

s. 22, sub-s. 2 — Purchase of an occu - 

pancy holding by a co-sharer landlord — Termination 
of occupancy right. Held by the Full Bench (Ram- 
pini, J., dissenting), that the result of a purchase 
by a co-sharer landlord of the occupancy holding 
of a tenant wall not he the termination of the 
tenancy right altogether, but only of his occupancy 
right in the holding. Jawadul Huq v. Ram Das 
Saha, I. L. R. 24 Calc. 143, approved. Ram 
Mohan Pal v . Sheikh Kachu (1905) 

© G. W. 1ST. 249 

ss. 22, 49, 85 (1). 

Sea Landlord and Tenant. 

I. L. R. 34 Calc. 104, 718 

s. 23. 


See Landlord and Tenant — Property 
in Trees and Woods on Land. 
X.D.R. 22 Calc. 742,744 note, 746 note 
748 note, 751 note 
I. L. R. 23 Calc. 854 


See Specific Belief Act, s. 54. 

9 G. W. 1ST. 87 


ss. 23, 76 (2) (/), 77 — Improvements — 

Masonry dwelling-house — Homestead land — Pur- 
poses of tenancy — Permanency , proof of — Injunc- 
tion. An occupancy raiyat has a right to erect as a 
dwelling-house a building, consisting of masonry 
walls with a corrugated-iron roof, on the site of his 
ancestral dwelling-house within the homestead 
land of the holding ; there is nothing in ss. 23 and 
76 of the Bengal Tenancy Act to prevent him from 
doing so. There is nothing in s. 76 of the Bengal 
Tenancy Act to indicate that a suitable dwelling- 
house of an occupancy raiyat as described in that- 
section must be of a temporary description only. 
Nyamutoolah Ostagur v. Govind Churn Dutt, 6 W . R* 
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1885 )—contd. 1885) — contd. 

s. 2 B—concld. ~~ s. 29 — contd. 

{ Act X) 40, followed. Prosunno Coomar Chatter jee 2. Landlord and 

v. Jagun Nath By sack, 10 C, L. R. 25, referred to. Tenant — Suit for rent — Enhancement of rent — 

Anund Coomar Mookerjee v Bissonath Banerjee, Enhancement of rent by a registered hdbuliy at within 
17 W. M. 416 : and Beni Madhdb Banerjee v. Jai fifteen years from a previous oral agreement to pay 

Krishna Mookerjee, 7 B. L. R. 152 : 12 W. R. 495, enhancement of rent, effect, of. By an oral agree- 

•distinguislied. Hari Kishore Barna Sarma v. ment in the year 1885 the tenant defendant agreed 

Barada Kishore Acharjya Chowdhuri (1904) to pay an enhancement of rent, and he paid rent 
I. L. R. 31 Calc. 1014 at that rate until subsequently he executed in the 
s. c. 8 C. W. N. 754 year 1893 a registered kabuliyat, by which he 

— — - rr _' s. 25. agreed to pay a further enhancement of rent 

See Right of Occupancy — Acquisition was . rt J ore than two annas in the rupee. 

of Right-Mode of Acquisition. Upon a suit for rent by the landlord based on 

I, L. R 24 Gale. 272 the registered kabuliyat: Held, that, inasmuch as 

L*. R 23 I. A°. 158 the enhancement of rent in s. 29 of the Bengal 

25 el (a). * * Tenancy Act refers to enhancement after the 

' 9 * * promulgation of the Act, if in this ease the 

See Limitation Act, Art. 3 <2. enhancement which was made in the year 1885 

!• L R. 24 Gale. 160 was before the Act came into force, it would not 

* s * bar an enhancement during the period of fifteen 

See Landlord and Tenant — Liability years from the date thereof as contemplated by 

for Rent . I. L. R. 19 Cale. 790 cl. (3) of s. 29. But if the said enhancement was 

— s. 26 -Bengal Tenancy Act (VIII of mad ® i after tb ? Act came f to foroe - H "' ould also 

1SSS), ss. 22, 26-Occupancy Riding-Mortgage not b “ a subsequent enhaucemeut within hiteeu 

-Death of raiyat without heirs-“Tmnsfer, years from the date thereof, as the previous contract 

succession or otherwise ” does not include failure wasonly an oral one and was not effectual and bmd- 

of heirs of raiyat — Landlord takes free from mart- ln S u j?« n the defendant. Held, also, that having 

gage— Interpretation — Ejusdem generis. When an re S ard u to «]• ( & ) s - 29 > as the enhancement was 

occupancy raiyat dies without heirs, all his interest “°, re , tha f annas m the rupee, the registered 

in the holding ceases and becomes extinct and with kabuliyat was bad m law, if the rent then agreed to 

it the security of a mortgage executed by him. be paid was an enhanced rent. The kabuliyat would 

The landlord in whom the holding vests takes it , also bebad ™ law < lf the rent agreed to be paid 

free from incumbrances. S. 22 of the Bengal ^ jP^tiy enhanced and partly increased rent. 
Tenancy Act does not apply to the ease of a vesting father, that having regard to prov. ( 1 ) of s. 

of the holding in the landlord under s. 26 of the 29 ’ ?f a j so th ® Proy 1 ^ s - 27, the plaintiff 

Act upon a failure of heirs of the occupancy raiyat. wo “!? , at any rate (u *'> faillAg * he k abab yftl be 

The words “ transfer, succession or otherwise ” ? ntl * Ied u ; reoover reat at rate P ald b £ tbe de ’ 
in s. 22 do not include such a case. The expres- *® ndant m «-e than three years. Mothuea 
sion “ or otherwise ” as used in the section means Mohun La hiex v. Mati Sarkar 
“ or in a similar way.” Badan Chandra Das v. Jb * Gale. I HI 

RajeswaH Debya, 2 C. L. J . 570, referred to. 3 , _ Enhancement of 

Mukta Keshi Dasi v, Ptjlin Behari Singh (1908) rent by registered contract — Increase in the amount 

18 C. W, N. 12 of rent by reason of increase of area — Applicability 

s. 29. | 0 f St 29 in such cases. S. 29 of the Bengal Tenancy 

See Contract Act, s. 74. I Act applies only to an increase in the rate of rent, 

I. L. R. 22 Cale. 658 an( ^ not to atl increase in the amount of rent, by 
cvi v-tt a ! reason of an increase of the area. Satish Chun- 

bee Enhancement. dba G iri v. Kabiruddin Mallice 

• I. L. B. 33 Cale. 200 L L . r. 26 Cale. 233 

See Lease . I. L. R. 36 Cale. 604 

See Second Appeal. 4. — — Enhancement of rent. 

I. L. R. 83 Cale. 200 ^ contract — Agreement not within the section. An 

j agreement embodied in a kabuliyat to pay a certain 

1 . ... j or en } iance _ | amount of rent agreed upon by the parties in settle- 

ment of rent — Enhancement of rent by contract by ment ' differences between them as to what had 

more than two annas in the rupei Void agreement j keen amount and character of the rent, and to 

— Contract Act (IX of 1372), ss. 23 and 24. A a ^oid further litigation, is not an agreement to 
contract under s. 29 of the Bengal Tenancy Act to 1 en Fance within the meaning of s. 21, cl. ( b ), of the 
pay an enhanced rent by more °than two annas in Bengal Tenancy Act. Sheo Sahoy Randey v . 
the rupee is void. Kristodhone Ghose v. Brojo Ram Rachia Roy . . I. L. R, 18 Cale. 383 

G o bind o Roy . . I. L. R. 24 Cale. 895 j 5. Landlord and tenant 

1 C. W. N. 442 ; — Suit to set aside a kabuliyat — Enhancement of rent 
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.-BENGAL TENANCY ACT (VIII OP 

1885) — contd. 

s. 29 — concld, 

hy contract — Consideration for such contract — Agree- 
ment to pay enhanced rent in settlement of bond fide 
disputes — Res judicata. An agreement, embodied 
in a habuliyat , to pay a certain amount of rent 
•agreed upon by the parties in settlement of bond 
fide disputes regarding the rate cf rent and to 
avoid further litigation, is notan agreement in 
violation of the terms of s. 29 of the Bengal 
Tenancy Act. Sheo Sahoy Panday v. Ram 
Rachia Roy , I. L. R. IS Calc . 333 , followed. Nath 
Singh v. Damri Singh (1900) 

I. L. B. 28 Calc. 90 

6. s. 29, cl. fb)— Proviso En- 

hancement of rent by more than 2 annas in the rupee 
—Continuous repayment for more than 3 years at a 
higher rate — Suit on habuliyat — Pleadings — Issues. 
Proviso (1) to s. 29 of the Bengal Tenancy Act 
does not control sub-s. (b) of that section. Mathura 
Mohan Lahiri v. Mail Sarhar , I. L. R. 25 Calc. 
7 SI, distinguished. Bepin Behari Mondal v. 
Krishna Dhone Ghose (1905) 9 C. W. N. 265 

7. s. 29 (6), prov. (il), (iii). — 

Occupancy holding — Rent, enhancement of, over 
2 annas in the rupee — Relieving tenant from 
other liabilities — Improvements not mentioned in 
habuliyat, proof of — Evidence Act (I of 1872), s. 91. 
Where an occupancy raiyat executed a habuliyat 
in favour of the landlord stipulating to pay rent at 
an enhanced rate of more than two annas in the 
rupee and the habuliyat did not refer to any im- 
provements of the kind mentioned in proviso ( ii ) 
of s. 29 of the Bengal Tenancy Act : Held, that 
s. 91 of the Evidence Aet did not preclude the 
landlord from proving improvements in consider- 
ation of which the enhanced rate was agreed upon. 
The consideration did not constitute a term of the 
contract within that section. The fact that the 
tenant has been exonerated from certain 
liabilities under a previous contract cannot give 
validity to a stipulation to pay rent at an enhanced 
•rate exceeding 2 annas in the rupee. Ratio 
decidendi of Sheo Sahoy Panday v. Ram Rachia 
Roy, I. L. R. IS Calc. 333, and Nath Singh v. 
Damri Singh, I. L. R. 28 Calc. 90, indicated. 
Probod Chandar Gangopadhya V. Cherag Ali 
(19Q£) . . . . . 11C. W. N. 62 

8. — s. 29. The onus of proving 

that a habuliyat contravenes the previsions of 
s. 29 (b) of the Bengal Tenancy Act is upon the 
tenant. Decree for rent was passed on the basis of 
a habuliyat showing a higher rate than that entered 
subsequently in the record- of -rights. Lttchmi 
Pershad v. Ekdeshwar Singh (1908) 

13 C. W. N. 181 

s. 30. 

See Enhancement op Rent— Grounds 
op Enhancement— Rate op Rent 

LOWER THAN IN ADJACENT PLACES. 

1 C. W. N. 310 


BENGAL TENANCY 
1885) — contd. 


ACT (VIII OB 




-wivviw. 


• Z ~ — — <c Holding R mean- 

, , & °-i' The term “ holding,” as used ins. 30 of 
_ e Bengal Tenancy Act, means an entire holding:. 
Baidya Nath De v. IlimI. L. B. 25 Gale. 917 

2 C. W. N, 44 


... ' - — ~ : “ Bolding,” defi- 

nition of— Enhancement of rent. An undivided 
share of lands comprising a holding does not fall 
within the definition of a holding given in the Ben- 
gal Tenancy Act ; and s. 30 of the Act does not 
apply to an enhancement of rent of such a share. 
Haribole Brohmo v. Tasimuddin Mondul 

2 C. W. N. 680 


3. Suit for enhance- 

ment of rent — Prevailing rate, meaning of— Average 
rate. The words “ prevailing rate,” in s. 30, el. 
(a), of the Bengal Tenancy Act, mean not the average 
rate of rent, but the rate actually paid and current 
in the village for land of a similar description with 
similar advantages ; they should be construed, 
therefore, in the same sense as was given to the 
same words in the earlier cases decided under Aet 
X of 1859. Shital Mondal v. Prossonnamoyi 
Debya . . . I. Ii. B. 21 Calc. 986 

4. Enhancement suit 

— Equitable rate — Prevailing rate. In a suit for 
enhancement of rent under s. 30 of the Bengal 
Tenancy Act, the case was referred to arbitration, 
on the application of the parties, and the arbitra- 
tor settled a fair and equitable rate. Held, that 
the arbitrator had jurisdiction to do so, inasmuch as 
the parties declared that they would be bound by 
what the arbitrator would decide. Ganga Oharan 
Roy v. Sasti Mandal (1901) . 6C.W.I. 614 

— __ — _ ss. 30, 52 — Joinder of causes of 
action. There is nothing in the law w'hich 
prevents one suit being brought for enhance- 
ment under s. 30 and for increase of rent under 
s. 52 of the Bengal Tenancy Aet. The two causes 
of action may be joined in one suit. Sarada 
Charan Chatterjee v. Iswar S amli ( 1 907 ) 

11 C. W. N. 1154 

s. 38. 

See Landlord and Tenant. 

12 C, W. N. 767 

— — — Settlement of rent— 

Grounds for abatement of rent — Permanent and 
temporary deterioration. A liberal interpretation 
should be put upon the word “ permanently ” in s. 
38, sub-s. (1), cl. (a), and the word construed with 
reference to existing conditions. It cannot be said 
that a deterioration is not permanent, only because 
by the application of capital and skill it' might be 
removed. In determining the liability to addi- 
tional rent, the Settlement Officer is by s. 52, sub-s. 
(2), cl. (c), bound to consider the length of time 
during which the tenancy has lasted without dis- 
pute as to rent or area. Although only an occu- 

2k2 
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s. 88 — candid* 


40 — Commutation of rent - 


s. 49 — conoid . 


pancy raiyat can bring a suit under s. 38, the 
principles laid down in that section ought to be 
taken into consideration in all proceedings for 
settlement of rent, whatever be the status of the 
raiyat. Gouri Pattra v. Reily 

I. L. B. 20 Calc. 579 i 


Jurisdiction of Civil Court. An order passed in 
appeal by a Revenue Court under s. 40 of the 
Bengal Tenancy Act is final, and no suit lies in 
the Civil Courts by which its propriety can be 
questioned. Lalla Salxgram Singh v. Ramgir 

3 C. W. B r. 311 


Order commuting 


bhowli rent to nagdi rent — Omission to state time 
when order is to take eject. The provisions of el. 5, 
s. 40 of the Bengal Tenancy Act, are imperative, 
and should be strictly complied with. Where, 
therefore, an order under that clause omitted to 
state the time from which it was to take effect, it 
was held to be inoperative. Chowdhry Raghij 
Nath Sarun Singh v. Dhodha Roy 

I. L. B. 18 Gale. 467 

s. 44. 

See Landlord and Tenant — Forfei- 
ture— Denial of Title 1 C. W. NT. 158 

s. 46, sub-ss. (6) and ( 9 )— Non - 


occupancy raiyat — Enhancement of rent — Fair and 
equitable rent. Sub-s. (9) of s. 46 of the Bengal 
Tenancy Act is not exhaustive. It was not intend- 
ed that if there was no land of a similar description 
and with like advantage in the same village the 
land in suit, it should be impossible to enhance 
the rent of a non-occupancy raiyat upon any other 
ground. Hosain Alt Khan v. Ha ti Chaban 
Shaw £. . . I, L, B. 27 Calc. 476 

4 C. W. N. 321 

s. 4 8— Operation of s. 4S on suit insti- 
tuted before Act came into force . S. 48, cl. (a), of 
the Bengal Tenancy Act is retrospective. Mam 
Kumar Jugi v. Jajcir Ali Patwari , I. L. 2L 26 
Calc. 199, note , approved of. Guru Das Shut v. 
Hand Kishore Pal . 1. 1*. B. 26 Calc, 199 

Ram Kumar Jugi v. Jafar Ali Patwari 

I. L, B, 26 Gale. 199 note 

48, e], (a) — Under -raiyat — Limit of 


rent — Metrospective eject. The provisions of s. 
48, cl. (a), of the Bengal Tenancy Act are 
retrospective, and apply to a tenancy created 
before the passing of that Act. Guru bass Shurt 
v. Nand Kishore Pal , 1. L. R. 26 Calc. 199, 
followed. Babaluddin Mahomed v. Dwarka 
Nath Singh (1900) . I. L. B. 28 Gale. 186 


s, 49. 


See Ejectment, suit for. 

I. L» B, 34 Gale. 396 


See Landlord and Tenant. 

13 C. W. 1ST. 918' 

See post , s. 105 . 13 C. W, N. 1149' 

See Landlord and Tenant — 

Ejectment — Notice to Quit. 

I. Is. B. 28 Gale. 308 
I. Is. B. 29 Gale. 231 
1 C. W. N. 133 
2 C. W. NT. 125, 238* 
I. Is. B. 23 Gale. 200' 

See Landlord and Tenant — Forfei- 
ture — Denial of Title. 

I. Is. B. 20 Gale. 101 

Transfer by Tenant. 

6 C. W. N. 916, 919' 

j See Under-raiyat . 11 C. W. BT. 519 

| 1. — Written lease , mean - 

| ing of. The expression “ written lease ” in cl. 
i (b) of s. 49 means such a lease as is mentioned in 
. cl. (a), i.e., a written lease defining the terms of 
I the tenancy. Komaruddx v. Sbeenath Chow- 
j dhury (1904) . . . 8 C. W. BT. 136 

2. Unwritten lease. 

| S. 49 of the Bengal Tenancy Act contemplates two 
j classes of cases : (a) wiitten leases for terms, and (b) 

I unwritten leases ; it does not contemplate the case 
| of a written lease without any term. Mohendba 
| Nath Sepai v. Parbutty Charan Dass (1904) 

| 8C.¥. BT. 136 


Written lease 9 


' meaning of. The words “ written lease ” in cl. 
i (b) of s. 49 of the Bengal Tenancy Act mean a 
written lease for a fixed term of years. Idugazi 
Doctor v. Chandra Kali Sundrani (1904) 

8 C. W. BT. 139 

4. ss. 49 (b), 107 — Under-raiyat — 

| Notice — Trespass — Might of occupancy. An under- 
j tenant, wh > is not an occupancy raiyat, cannot be 
| ejected by the landlotd without the notice pre- 
j scribed by s. 49 (6) of the Bengal Tenancy Act in 
| order to take khas possession of the holding. 
Peary Mohun Mookherjee v. Badul Chandra Bagdi , 
I. L. M. 28 Calc. 205 , distinguished. Amirtjllah 
Mahomed v. Nazir Mahomed (.1904) 

I. Is. B. 31 Calc. 932 

s. 50. 

See post, s. 115. 

See Evidence— Civil Cases — Rent Re- 
ceipts . . I. Is. B. 24 Gale. 251 

See Land Acquisition Acts (XVIII of 
1885 and I of 1894). 

I. Is. R. 30 Calc. 801 

Record- o /- rights- 


Presumption from twenty years ’ uniform payment of 
rent — Raiyats holding at fixed rates. In a pro- 
ceeding for record- of-rights under Ch. X of the 


BENGAL TENANCY ACT (Till OR 
1885) — contd. • 


BENGAL TENANCY ACT (VIII OF ! 
1885) — contd . 
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1885) — contd . 

s, 50 — conld . 

Bengal Tenancy Act (VIII of 1885), it having been 
: found that certain raiyats were holding their lands 
at rates which had not been changed during twenty 
years before the institution of the proceeding, the 
Settlement Officer recorded them as 44 raiyats hold- 
ing at fixed rates.” In second appeal, held , that 
under s. 50 of the Bengal Tenancy Act, the Settle- 
ment Officer was right in giving effect to the pre- 
sumption that the raiyats were holding at fixed 
rate of rent and in recording them as 4 4 raiyats 
holding at fixed rates.” JBansi Das v. Jagdip Narain 
Chowdhry, I. L. R. 24 Calc. 152, dissented from. 
Dulhin Golab K'oer v. Balla Kurmi 

I. L. B. 25 Gale. 744 
2 C. W. ISr, 580 

Dissenting from Bansi Das v. Jagdip Narain 
'Chowdhry . . I. L. B. 24 Gale. 152 

2. and ss. 115, 104 (sub-ss. 2 

and 3), 113 — Record -of- rights — Presumption as 
to fixity of rent — Settlement of fair and equitable 
rent—- Enhancement for excess land — Enhance- 
ment for rise in price of crops. The provi- 
sion contained in s. 115 of the Bengal Tenancy 
Act against the presumption as to fixed rent under 
s. 50 (2) of the Act arising in certain cases has no 
application in a suit brought by a tenant for the 
purpose of contesting the correctness of the decision 
of a Bevenue Officer in regard to the entry as to 
5 the status of a raiyat in a record-of -rights pre- 
pared under Ch. X of the Act. In such a suit the 
tenant is entitled to the benefit of the presumption. 
Given the circumstance of an increase or decrease 
■in the area of the land for which a tenant is paying 
rent, it is competent to the Revenue Officer under s. 
104 (2) of the Bengal Tenancy Act to settle a fair 
and equitable rent in respect of the whole of the 
land of the tenant, including the excess area, and 
the Revenue Officer can in such a case enhance 
the rent under the provisions of the Tenancy Act, 
e.g., on the ground of the rise in the prices of the 
•food crops, and so forth. Secretary op State 
pqr India v. Kajimtjddi I. L. B. 26 Gale. 617 

3 and s. 191— Per- 

manent Settlement— Presumption — Uniform rent . 
When a question arises as to whether a tenant is 
entitled to the presumption under s. 50, cl. ( 2 ), 
of the Bengal Tenancy Act, the fact that the 
estate within which the tenure in question is 
situated was not permanently settled in the year 
1793 does not make any difference. S. 191 of the 
Bengal Tenancy Act has no application to the 
present case, inasmuch as the estate, though not 
permanently settled in 1793, was subsequently per- 
manently settled in the year 1811. Tamasha 
Bibi v. Ashdtosh Dhtjr . 4 C. W. 1ST. 513 

4. Presumption as to 

uniform payment of rent. When a tenant has 
paid rent, for over twenty years prior to the 
• date of suit, at a uniform rate which has not 
changed, the presumption of law, under s. 50, 


a 
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— - S. 50 — contd . 

Bengal Tenancy Act, would arise 
if there is no allegation or proof that a tenancy 
commenced in a particular year after the Perma- 
nent Settlement. The mere fact that the tenant 
shows by documentary evidence that the rate of 
rent has not changed from a particular year would 
not preclude him from the benefit of the presump- 
tion given by sub-s. (2) of s. 50. Mongola v. 
Kumud Chtjnder Singh (1900) 5 C. W. N*. 60 

5. * — Sub-s. (2)—' 4 4 Suit 

or other proceeding under this Act , ” meaning of — 
Suit by landlord to eject the purchaser of a holding 
on the ground of non-transferability — ‘Whether the 
presumption arises in such suit. The applica- 
tion of s. 50 of the Bengal Tenancy Act is 
limited to a suit or proceeding under the Bengal 
Tenancy Act. Where the plaintiff sued for 
recovery of possession, alleging that the defendant 
was a trespasser, and the defendant claimed to be a 
tenant: Held, that, until the fact that defendant 
was a tenant was made out, the suit could not he 
said to he one under the Bengal Tenancy Act, and 
the fact was to be made out, independently of 
s. 50, that the suit was against a tenant ; and until 
that was made out s. 50 had no application. Nil- 
mani Maitra v. Mathura Nath Joardar, 4 C. W. N. 
159 , followed. Dulhin Golab Eozri v. Bulla Kurmi 9 
2 C. W. N. 580 , considered. Rasamoy Ptjrkait 
v. Srinath Moyra (1902) . 7 C. W. 3ST. 132 

6.. — — — P resumption— 

Landlord and tenant— Ejectment. Where a landlord 
brings a suit for ejectment on the allegation that 
his tenant, who had a non-transferable holding, has 
sold it to a third person (one of the defendants) and 
has abandoned the holding. Held, that s. 50 of 
the Bengal Tenancy Act has no application to 
such a case. Sarat Chandra Ghose v. Seyam 
Chand Singh (1906) . . 10 C. W. 3ST 930 

7, - — — - — — Land Acquisition 

proceeding— Apportionment of compensation between 
landlord and tenant — Presumption of permanency 
of holding. Although s. 50 of the Bengal 
Tenancy Act does not apply when the question 
of the permanency or otherwise of a tenure 
arises in a proceeding for the apportionment 
between landlord and tenant of money award- 
ed for compulsory purchase of land, the principle 
involved in that section is a useful guide to the 
Courts in deciding it, Nanda Lal Gossami v. 
Atarmoni Dassi (1908) . 12 C. W. NT. 432 

8. — ss. 50, 106 — Presumption as to 

amount of rent — Permanent tenure. The plain- 
tiff’s predecessors held a tenure from long 
before the Permanent Settlement at a rental of 
R4-8-0. In 1884 the tenure was split up into two 
tenancies bearing a rental of R2-4-0 each. 
In the Record-of-Rights of 1906 the tenure was 
described as not held at a fixed rent. The 
plaintiff brought a suit under s. 106 of the Bengal 
Tenancy Act claiming the tenure to be a perma- 
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s. 50 — concU . 

nent one, and the rent as fixed in perpetuity : Held 
that the old tenure did not still exist in the shape 
of the two new tenancies, the land held by the 
tenure-holder being affected by the division, under 
cl. (3) of s. 50 of the Bengal Tenancy Act. IJdoy 
Chandra Kaeji v. Nripbndra Narayan Bhup 
(19.09) .... I. L. R. 38 Calc. 287 

— s. 51 — Civil Procedure Code ( Act XIV 

of 1882), s. IS — Res judicata— Rent-suit — Presump- 
tion, A decision in a previous rent suit, as to the 
amount of rent payable, was held not to operate as 
res judicata in a suit for the rent of subsequent 
years, although it was held that it gave rise to a 
presumption under s. 51 of the Bengal Tenancy Act 
that the rents for subsequent years remained the 
same. Beni Pershad Koeri v. Raj Kumar 
Chowbey (1902) . , . 8 C. “W. N. 589 

s. 52. 

See Landlord and Tenant. 

13 C. W. N. 635 

See post , ss. 90, 52, 188 7 C. W. N. 93 

See post , s. 158 . 6 C. W, N. 592 

1. — Landlord and \ 

tenant — Bengal Tenancy Act ( VIII of 1885), ss. 52, I 
154 — Additional rent for excess land — Back rent — i 
Suit for rent. There is nothing in the Bengal 
Tenancy Act to prevent the landlord from claiming ! 
back rents for any additional area under s. 52 of that 
Act, if such additional area was in the use and occu- 
pation of the raiyat, provided the period for which 
the claim is made is within that prescribed by the 
law of limitation. Jagannath Manjhi v. Jttmman 
Ali Putwari (1901) . I. L. R. 29 Gale. 247 

— Additional rent, 

suit for— Enhancement. A landlord cannot success- 
fully claim additional rent under s. 52 of the Bengal 
Tenancy Act in respect of an excess of area, when 
he fails to show what the area of the tenure was 
when first created, and that the rent originally 
fixed did not cover and was not intended to cover 
such excess of area. The expression 4 4 the area for 
which rent has been previously paid/ 5 in s. 52, 
sub-s, (1), cl. (a), means the area with reference to 
which the rent previously paid had been assessed or 
adjusted. Rajendra Lal Goswami v. Chundeb 
Bhusan Goswami (1901) , 6 C. W. N. 318 

Additional rent 

for increased area— Landlord and tenant — Bengal 
Tenancy Act (VIII of 1885), ss. 52, 74— 
Limitation .* All impositions upon tenants, under 
the denomination of abwab, etc., and 44 all 
stipulations and reservations for the pay- 
ment of such/ 5 referred to in s. 74 of the Bengal 
Tenancy Act, relate to both past and future stipula- 
tions ; such stipulations made before the passing of 
the Bengal Tenancy Act are therefore void. The 
right to recover additional rent for increased area 
is a recurring one, and a landlord is entitled to ex- 


s. 52 — concld . 

ercise it whenever he finds it necessary to do , so. 
Jotindro Mohan Tagore v. Chandra Nath 
Sapui (1902) . . . 6 C.W.N. 360' 

4. ; . Increase of rent 

for increased area — Burden of proof. In a suit 
brought by a landlord for increase of rent on 
account of an increase in the area of a holding it 
was found that the tenant was holding the same 
lands without any variation in the boundaries ; 
that the landlord failed to prove what area was 
originally leased to the tenant ; and there were 
no materials before the Court for the determin- 
ation of the question whether the rent was a con- 
solidated rent or not. Held, that the landlord 
was not entitled to any increase under s. 52 of 
the Bengal Tenancy Act. In order to succeed: 
the landlord must prove facts and circumstances- 
showing that there was some reason not within the 
control of the landlord for additional lands being 
included in the holding. Gouri Pair a v. Rcily, I. 
L. IL 20 Calc. 579, and Rajendra Lal Goswami v. 
Chundra Bhuson Goswami, 6 C. IF. A 7 . 318, relied 
on. Ratan Lall Biswas v. Jadu Halsana (1905) 

10 C. W. N. 46 ■ 

5. el. (6) and s. 188 — Abate- 

ment of rent — Suit for rent by several joint landlords 
against one of the joint tenants, whether in such a 
suit the tenant can claim abatement of rent — 
44 Tenant / 5 meaning of . The expression 44 tenant” 
in s. 52 of the Bengal Tenancy Act does not 
include the case of a mere co -sharer tenant who 
has only a fractional share in the tenure ; it means 
the tenant of the tenure and not one of many 
tenants. In a suit for rent, brought by some of 
several joint landlords against one of several 
joint-tenants for recovery of the plaintiffs 
share of the rent payable on account of the de- 
fendant tenant’s share of the tenure under a 
previous arrangement, such tenant- defendant 
cannot claim abatement under the provisions of 
s. 52 of the Bengal Tenancy Act. Bhoopendro 
Narain Dutt v. Romon Krishna Dutt 

I. L. R. 27 Calc. 417 ' 
4 C. W. N. 107 ' 

— — s. 53. 

See Sale for Arrears of Rent — Rights 
and Liabilities of Purchasers. 

I. L. R. 21 Calc. 383 ■ 

1, — — Established usage 

of locality. The established usage of the locality, . 
and not the usage between the parties, is that 
contemplated by s. 53 of the Bengal Tenancy 
Act. Him Lal Pass v. Mothura Mohun Roy , 
I. L. R. 15 Calc. 714 , followed. Watson and 
Company v. Sreekristo Bhumick 

I. lx. R. 21 Calc. 132 

2, — _ — Established usage, 

meaning of. The words 4 4 established usage ” in s. 
35 of the Bengal Tenancy Act, 1S85, do not refer. 
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1885) — conid. 

— s. 58 — concld. 

to a practice previously prevailing between the 
landlord and bis tenant, but to the established 
usage of the pergunnah in which the holding is 
situate. Hera Lal Das v. Mother a Mohun 
Boy Chowdhry . . I. L. B. 15 Calc. 714 

• s, 54. 

See Landlord and Tenant — Payment 
of Bent — Generally 

4 C. W. N. 824 

ss. 54, 61, 67. 

See Interest . 11 C. W. N. 988 : 

I. L. B. 35 Calc. 34 

__ ss. 55, 107, 109, 109A, 192.— Pay- 
ment of rent— Appropriation must be specific— 
lemporary Revenue Settlement — Settlement of rent 
if can be made except upon application by landlord 
or tenant— Settlement affirmed by Special Judge- 
Finality— Res judicata. The provisions of s. 55 
o± the Bengal Tenancy Act are very different 
from those of s. 59 of the Contract Act. Under s. 
59 of the Contract Act, the Court may have regard 
not only to the debtor’s express intimation but also 
to circumstances implying that the payment is to 
be applied to the discharge of some particular debt. 
Under s. 55 of the Bengal Tenancy Act, the debtor 
must declare the year, or the year and the instal- 
ment to which he wishes the payment to be credited. 
If he does not do so, the payment may be credited 
to the account of such year and instalment as the 
landlord thinks fit. Where by an arrangement 
between the landlord and the tenant the latter paid 
a certain sum annually to Government on behalf of 
the former : Held, that there was no appropriation 
of the amount so paid each year to the rent of that 
year within s. 55, Bengal Tenancy Act. Moeim 
Chandra Roy v. Kalitara Debya (1906) 

11 C. W. N. 939 
— — .ss. 56. el. (4), 187, el. (3) and 
S, . loo — J oint landlords — Authorized agent — Re- 
ceipt given by agent— Presumption. In a case where 
there are several joint landlords it is necessary for 
the Court, before giving effect to a presumption 
under s. 56, cl. 4, of the Bengal Tenancy Act, to 
find affirmatively that the agent was authorized 
by them all either verbally or in writing. Gopi- 
nath Chakra varti v. Umakanta Das Boy 

I. L. B. 24 Calc. 169 

— s. 60. 

See Land Registration Act, s. 78. 

I. L. B, 26 Gale. 712 
3 C. W. N. 381 

1. Registered pro- 

prietor, suit, for rent by — Whether the plea that 
rent is parable to third party allowable— Land 
Registration Act ( VII of 1876), s. 78. Plaintiffs, 
as registered proprietors, brought a suit for 
recovery of rent. It was found that defendant, 
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~ s. 60 — concld. 

theTnd^iw ? nd , under tie reasonable belief that 
third ner^i d b L hlm ? as in ? lude<1 “the estate of a 
to thermit n> to him some four years prior 

Court J aS hdd by tbe Appellate 

niTinVr 1 ^ er the circ unistances the defendant 
ceased to be plaintiff’s tenant, and they could not 
recover rent Eeld, that upon the above facts s lo 
of the Bengal Tenancy Act did not estop the defend- 
ant irom pleading that rent was due to a third 
pei son, notwithstanding plaintifis were registered 
proprietors. Durga Das Hazra v. Samash Aeon 

4 C. W. N. 606 
, ~~ : ~ — : Suit for rent — 

Assignment by landlord of portion of interest to a 

mortgagee — Registered proprietor — “Rent due ”. 

Right of mortgagee, whether may be set up in defence 
—Bengal Tenancy Act ( VIII of 1885), ss. S, cl. (3), 
oO. In a suit for rent by a proprietor registered 
fand Registration Act (Ben. Act VII of 
i defendants are precluded by reason of s. 
60 of the Bengal Tenancy Act from pleading as a 
defence to the claim that the rent is due to a 
mortgagee to whom the landlord has assigned 
a part of his interest but whose name has not 
been registered under the Land Begistration 
Act. Hem Chunder Misri v. Sourindra Mohan 
Tagore (1898) . . . 5 C. W. N. 482 

“T — — — Rent suit — De- 

fence that 'plaintiff is a benamdar of another person 

Land Registration Act ( VII of 1S76), s. 7S. By s 60 
of the Bengal Tenancy Act a defendant, in a suit for 
rent brought by a person registered, as proprietor, is 
precluded from raising a defence that the plaintiff 
is a benamdar of another person and as such not 
entitled to rent. Sadhtj Charn Pal v. Badhika 
Mohan Boy (1904) . , 8 C. W. N. 695 

4. _____ — — — Registered pro- 

prietor, suit for rent by— Tenanf s defence on ground 
of title— Admissibility— Title upon which registration 
obtained declared void by Court . g. 60 of the Bengal 
Tenancy Act does not preclude a tenant defendant 
from proving that the title under which the plain- 
tiff claims to hold and in .respect of which he has 
been registered under the Land Registration Act 
has been held by a Court properly constituted to be 
void and of no effect. Where this was proved, 
held, that this was agood defence to the suit. Girish 
Chandra Chongdar v. Satish Chandra Sarkar 
( 1908 ) • • • 12 C.W. N. 622 

s. 6L 

See post, Sch. Ill, Alt. 2 (a) t 

I. L. B. 29 Calc. 283 
See Interest— Miscellaneous Cases — 
Arrears of Rent . 7C. ¥. N. 720 
See Landlord and Tenant— Constitu- 
tion of Relation — Acknowledgment 
of Tenancy by Receipt of Rent, etc. 

I. L. B. 25 Calc. 1 
L. B. 24 I. A. 164 
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BENGAL TENANCY ACT (VIII OF 
1885) — conid. 


s. 61 — conid. 


See Legal Tender. 

I. Ii. B. 34 Calc. 305 


1. Deposit of rent in 

Court — -Bond fide doubt of tenant as to who is 
•entitled to rent-— Costs where conduct of defendant did 
not make litigation necessary . The deposit of rent 
in. Court under s. 61 of the Bengal Tenancy Act 
(where the tenant entertains bond fide doubt as to 
who was entitled to receive it) operates as an 
acquittance ; and where such deposit is proved as 
a defence to a suit for rent, the suit should be 
dismissed. Where in such a suit the defendant is 
found to have been not to blame for the litigation, 
he is entitled to his costs. Stalkartt v. Guru 
Das Kundu Chowdhry . I. X ». B. 21 Calc. 680 


■.;.53w' — — — . Suit for rent — 

Deposit of rent by a tenant through the transferee 
of the holding from him , whether valid. A deposit 
of rent, though not made by a tenant himself, 
hut made on his behalf by a transferee of the 
holding from him, is a valid deposit within the 
meaning of s. 61 of the Bengal Tenancy Act. 
Behary Lal Mookerjee v. Basarat Manual 
I. Ii. K. 25 Calc. 289 


3. : and s. 62— 

Deposit tf rent — Review of order receiving deposit 
of rent. When under ss. 61 and 62 of the Tenancy 
Act a deposit of rent is made by a tenant, and the 
Court grants him a receipt, the zamindar has no 
right to come in and be heard in the matter, there 
being no machinery whatsoever provided by the 
Act for the Court to enter ini o a judicial enquiry 
in connection with the matter of the deposit. As 
far as the tenant is concerned, after such deposit 
is made and receipt granted, the Court i- functus 
officio, and is not authorized to return the money 
to the tenant upon an application made by the 
zamindar. The words 4 v the full amount of the 
money then due ” in s. 63, and the words “the 
amount of rent payable by the tenant ” in s. 62, 
mean nothing more than the words “what he shall 
consider the full amount of rent due from him at 
the date of the tender to the zamindar 9 * as used in 
Bengal Act VIII of 1869, and have no relation 
whatever to the amount of rent justly due or justly 
payable by the tenant. In th ■ matter of Sirdhar 
Boy v. B. Ames war Sing . X. L. B. 15 Gale. 166 


4. — and s. 182 — Deposit of rent by a 

tenant of homestead land , who is also a raiyat of the 
village , bat under a different landlord. Plaintiff 
brought a suit for rent of a plot of basin land 
from the defendant, who was a raiyat of the 
village under another landlord. The defendant 
pleaded that, owing to a dispute between rival 
landlords, he had deposited the rent under s. 61 
of the Bengal Tenancy Act and that there was a 
full acquittance by the deposit. Per Ghose, J r .~ - 

It was not necessary to decide in the case 
whether the defendant was a raiyat under s, 182 
of the Bengal Tenancy Act and whether a deposit 


BENGAL TENANCY ACT (VIII OF 
1885) — contd. 


s. 61 — concld . 


could be made under s. 61. The deposit had been 
made in fact, and the question, which remained 
for determination, was as to who amongst the 
rival landlords was entitled to the money made 
available by the deposit. The present suit was 
therefore liable to be dismissed. Per Gexdt, 
J . — The suit was liable to be dismissed because 
s. 182 of the Bengal Tenancy Act applied and 
the deposit under s. 61 was a valid deposit. 
Protap Chandra Das v. Biseswar Pramanig 
(1905) 9 C. W. 416 


s. 85. 


See post , s. 167 
See post , s. 170 . 
See post , s. 188 
See Acquiescence 


. 13C.W. W.412 
. 13 C. W. N. 65D 
. 6 O. W. Iff. 124 

. 7C.W, 3ST. 170 


See Execution op Decree — Decrees 
under Rent Law. 

X. Xj. B. 17 Calc. 301 


See Landlord and Tenant — Liability 
for Rent . X. Xi, B. 28 Calc. 103 


See Right op 0 ccupaney— -Transfer op 
Right . . X. Xj, B. 24 Calc. 355 

1 C. W. XST. 398 
X. Xa. B. 26 Gale. 727, 937 
3C.W.H 586 
3 C. W. FT. 742, 747 

See Sale for Arrears of. Rent— Incum- 
brances . I. lx B. 22 Calc. 384 
6 C. W. W. 884 


See Sale for Arrears of Rent— Rights 
and Liabilities of Purchasers 

X. Xj. B. 21 Calc. 189 
6 C. W. 1ST. 794, 877 


1. — — “ Charge mean* 

mg of — Transfer of Properly Act (I V of 1882), s. 100 . 
Semble ; The 4 4 charge ” referred to in s, 65 of the 
Bengal Tenancy Act is not such a charge as that 
defined by s. 10 ) of the Transfer of Property Act. 
Potion Chunder Dey Siekae v. Foley 

I. Xj. B. 15 Gale. 492 


and s. 3, cl. (S) 9 and a 161— 


Sale of tenure for arrears of road cess under 
decree— 4 * 6 Rent ” — Road cess — Cesses — Incumbrance 
by defaulting tenant , effect of sale in execution 
of decree for road cess on. The word “ rent ” 
in s. 05 of the Bengal Tenancy Act, 1885, 
includes ro id cess payable by the landlord. 
A tenuro-holdei granted a usufructuary .mortgage; 
of certain lands within his tent re to A> 
■and directed the tenants, .to ..pay, their 'rents: ; toy 
him. Subsequently the superior landlord brought 
a suit for road cess against the tenure holder, 
and in execution of bis decree sold the tenure 
under s. 65 of the Bengal Tenancy Act. A then 
brought a suit against one of the tenants for arrears 
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1885) — contd . 

s. 65 — contd. 

of rent, and contended that all that passed under 
the auction-sale was the right, title, and interest 
of the tenure-holder, and that his rights under the 
mortgage were unaffected by the sale, and that 
he was still entitled to the rent. Held , that 
€h. XIV of the Bengal Tenancy Act must be read 
with s. 65 of the Act, and that, having regard to the 
definition in cl. 5 of s. 3, £< rent,” as used in that 
section, includes road cess payable by the tenant, 
and that the sale was a sale of the tenure, the pur- 
chaser acquiring the property free from the incum- 
brance created by the tenure-holder in favour of 
A , it not being a registered and notified incumbrance 
within the meaning of s. 161 of the Act. Nobin 
■Chand Nuskar v. Bansenath Paramanick 

I. L. R. 21 Gale. 722 

3. and s. 66 — Sale of defaulting 

tenure at the instance of landlord who has lost 
his interest in the estate — Rent decree. S. 66 of 
the Bengal Tenancy Act does not apply to 
a case in which the person seeking to execute 
the decree is not a landlord at the time of 
the execution, and s. 65 is limited in the 
same manner as s. 66. So where a landlord, after 
obtaining a decree for arrears of rent, loses his in- 
terest in the estate, he cannot bring the defaulting 
tenure itself to sale in execution of his decree. Hem 
'Chunde r Bhunjo v. Mon Mohini Dassi 

3 C. W. 1ST. 004 

4. and s. 188 — Sale of a tenure 

— Go-landlord' s decree — Execution. The sale of 
-a tenure in execution of a decree for rent 

obtained by certain persons, who do not con- 

stitute the entire body of landlords at the 
date of the suit and of the decree, and who are 
not the entire body of landlords at the date at 
which part of the claim, for which the rent suit was 
brought, accrued due, would pass, not the entire 
tenure, but only the right, title and interest of the 
judgment-debtors in the tenure at the date of the 
sale. Narain Uddin v. Srimanta Ghose (1903) 

I. Xi. R. 26 Calc. 219 

5. A decree-holder 

'has in execution of a rent decree the right to ask 
for personal execution against the judgment- 
debtor notwithstanding that he has also the 
power to sell the tenure in arrears. Bhabani 
Charan Butt v. Pratap Chandra Ghose (1904) 

8 C. W. NT. 575 

0. ~ — Ticcadar — Lease — 

Rent — Execution 'proceedings — Landlord. A ticca- 
dar on the expiry of his lease obtained a decree 
against a tenant for rent, which fell due during 
the pendency of his lease. In execution of this 
decree, the tenure was sold and purchased by 
A. The landlord obtained a decree for rent for 
subsequent years against the same tenant. In 
the proceedings in execution taken on the decree 
obtained by the ticcadar, the landlord decree- 
holder put in an application stating that he 
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had obtained a decree for arrears of rent for later 
years, Subsequently the landlord took out execu- 
tion of his decree and had the tenure put up to 
sale. A then intervened, objecting to the sale 
of the tenure. Held . that, under s. 65 of tire Bengal 
Tenancy Act, rent being a first charge on the 
tenure, that first charge did not stand in favour 
of the ticcadar for the rent, which fell due 
during the pendency of his lease, but it stood in 
favour of the landlord in possession, for the rent 
which fell due afterwards, and that the ticcadar in 
execution of his decree could not sell the tenure 
itself so as to pass all rights in it to the auction- 
purchaser A and annul the first charge standing 
on it in favour of the landlord. The tenure itself 
was liable to sale under the decree obtained by the 
landlord against the tenant. Hem Chunder Bhunjo 
v. Mon Mohini Dassi , 3 C. W. N. 604, referred to. 
Shrimant Roy v. Mahadeo Mahata (3 904) 

X. L. R. 31 Calc. 550 
s.c. 8 C. W. NT. 531 

7. Right of co-sharer 

landlords to collect rent jointly. A and B being co- 
sharer landlords collected rent from their, tenants 
G and D separately. Subsequently C and D sold 
the interest to E. A and B then demanded rent 
from E jointly. E objected on the ground that 
A and B having collected their rent separately for 
many years, could not now' sue jointly. Held, 
that there was nothing to prevent the co- sharer 
landlords from suing E jointly for their rent, there 
being no evidence to show that the former agree- 
ment to collect rent separately was to he perpetual. 
Shyama Charan BJmtiackarya v. Akhoy Kumar 
Mitler, 10 C. W. N. 167, Grish Chunder Mulho- 
padhyaya v. Ckhatradhar Ghose, 3 C. L. J. 379, 
followed. Gani Mahomed v. Moran, I. L. R. 4 Calc. 
96, Gopal Chandra Das v. Umesh Narain Chow - 
dhury, I. L. R. 17 Calc. 695, referred to. Raja 
Promoda Nath Roy v. Raja Ramoni Kanta Roy, 9 
C. W. N. 34, distinguished. Akshoy Kumar Mitra 
v. Gopal Kamini Debi (1906) 

I. L. R. 33 Calc. 1010 
s.c. 10 C. W. H. 952 

8. — -- — — — Benami transac- 

tions — Benami lease — Authority of benamdar 
registered tenant to pledge the tenure for arrears of 
rent — Mortgage — Form of mortgages — Agreement 
not to alienate — Transfer of interest — Creation of 
charge — Absence of attestation — Charge — Transfer of 
Property Act {IV of 1882), ss. 58, 59, 100 — 
Charge for rent. When A held a tenure in the 
benami of B, who was the recorded tenant, and 
the latter without the knowledge or consent 
of A executed a bond in favour of the landlord, 
who Imew that B w r as merely a benamdar, mort- 
gaging or charging the tenure for arrears of rent 
due in respect thereof. Held, that the bond could 
not affect the tenure and that the landlord suing 
on the bond was not entitled to claim a charge on 
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tlie land under s. 65 of the Bengal Tenancy Act. 
Per Mookeejee, J — The test is whether B acted 
within the scope of his authority. A nominal 
owner has no implied authority to pledge the 
property in arrears on the real owner falling to pay 
the rent regularly. An instrument, by which the 
payment of money is secured on land, must be taken 
to create a mere charge, unless there is an indica- 
tion in it that some interest in specific immoveable 
property was transferred ; a clause entitling the 
creditor to recover his dues by attachment and 
sale of the property and a clause against alienation 
lend support to the view that a mere charge was 
intended to be created. S. 100 of the Transfer 
of Property Act does not mean that a transaction 
purporting on the face of it to be a mortgage is 
converted into a charge, if the instrument cannot 
operate as a mortgage by reason of defective exe- 
cution or non-compliance with the formalities pre- 
scribed by the law. Eoyzoddi Sheik*?;. Kali 
Nath Mukerjee (.1905) . I. L. R, 33 Calc. 985 


9. 


ss. 65, 159, 188 — Co-sharer land- 


lords — Agreement to fay rent separately — Suit for 
whole rent brought by a \ co-sharer, making others de- 
fendants — -Maintainability — Centra, ct , rescission of — 
Joint contractors — Avoidance for breach — Failure of 
consideration. Where a whole body of co-sharer 
landlords and their tenants have come to an ar- 
rangement by which rent is made payable to the 
co-sharers separately in proportion to their shares 
in the estate, it is not competent for one of the co- 
sharers, so long as such arrangement subsists, to 
bring a suit for the full rents of the tenure by 
making his co-sharers parties defendants in the 
suit, Promoda Nath Roy v. Ramoni Kanto 
Roy (1905) , . . . 9 C. W. N. 34 

— ss. 05, 70, 87. 


See Landlord and Tenant. 

! v: — ' — SS. 65, 159 — Sale in execution of a 

decree for arrears of rent at the instance of a 
co-sharer landlord — Interest of unrecorded tenant 
haw effected. An occupancy holding was recorded 
in the landlord’s books in the names of N, B and T 
as tenants. Plaintiff purchased the interest of N 
and B. The validity of his purchase was estab- 
lished. Subsequently one of the co-sharer land- 
lords brought a suit against N, B and T for his 
share of the rent and got a decree ; in execution 
of the decree the holding was sold and purchased 
by the 1st defendant. IIeld 9 that the 1st defendant 
purchased only the right, title and interest of the 
judgment-debtors. Afraz Moll ah v. Kulsu- 
mannessa Bibee (1.906) . 10 C. W. N. 176 

ss, 65, 170 ----Plaintiff also a landlord 

at the date of the suit and decree for arrears of rent 
— Sale-—- Tenure — Claim — Civil Procedure Code ( Act 
Jf/F of 1882), s. 278. If at the time when a suit 
for arrears of rent is instituted and a decree made, 
the plaintiff is still the landlord, the fact that he has 
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s. 85 — concld „ 


subsequently sold his interest in the property does 
not prevent him from obtaining the benefit of s. 
65 of the Bengal Tenancy Act and executing the 
decree against it. The suit having been instituted 
and the decree passed under this Act, s. 170 of the 
Bengal Tenancy Act excludes the operation of s. 
278 of the Civil Procedure Code. Hem Chandra 
Bhanja v. Monmohini Dassi, 3 C. W . N. 604 , 
overruled. Khetea Pal Singh v. Kritartba- 
moyi Dassi (1906) . I. L. R. 33 Calc. 560 

s. e. 10 C. W. N. 547 


1 , 


S. 00 — Suit for arrears of rent 


brought before expiry of Bengali year — Right to eject 
tenant. Where a suit is brought before the expiry 
of the Bengali year in respect of the arrears of 
rent for that year, the landlord is not entitled to 
eject the tenant under s. 66 of the Bengal Tenancy 
Act. Guru Dass Shut v. Nand Kishoee Pal " 
I. L. R. 26 Calc. 199' 


2 . 


Landlord 


and 


tenant — Suit for arrears of rent — Execution of 
decree for ejectment for arrears of rent — Extension 
of time for payment. Per Prinsep and Banerjee, 
JJ. — The extension of time authorized by s. 66, 
cl. 3, of the Bengal Tenancy Act, can be granted 
by the Court after the decree, and not only 
when framing the decree under cl. (2) of that 
section. Per Rampini, J. (contra). Per Prinsep- 
and Banerjee, JJ . — The decree for ejectment 
passed under s. 66, cl. 2, of the Bengal Ten- 
ancy Act, need not incorporate the terms as to the 
ejectment being avoided by payment within fifteen 
days from the date of the decree. These terms are 
rather in the nature of a direction to the Court of 
execution. Per Prinsep, J. — The application for 
such extension of time may therefore be made by 
the judgment-debtor on a mere petition, and not 
in the form of an application for review of judg- 
ment. Bodh Narain v. Mahomed Moosa 

I. L. R. 20 Calc. 089- 

3 C. W. N. 628 

- s. 67. 

See Civil Procedure Code, If 82, s. 13. 

9 C. W. N, 480 

See Enhancement of Rent— •Right to 
enhance . I. L, E. 22 Calc. 214. 

L. E. 21 I. A. 131 

See Interest— Miscellaneous Cases — 
Arrears of Rent. 

I. L. R. 24 Calc. 37 
I. L. R. 26 Calc. 130, 315 
3 C. W. N. 36, 194 

4 C. W. N. 324 
I. L. R. 28 Calc. 227 

„ 29 Calc. 674 

7 C. W. N. 203, 720 

11 C. W. N. 215- 


1 . 


Kabul iy at , rate of 


interest mentioned in— Purchaser at auction sale „ 
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liability of , to pay interest. A purchased at an 
auction sale in execution of a rent decree a tenure 
covered by a habuliyat, which stipulated for interest 
at a specified rate: — Held, that the tenure being 
subsisting, A bought the tenure subject to the 
terms and conditions of the lease, and was liable 
for interest at the rate mentioned in the habuliyat , 
and not at the rate mentioned in s. 67 of the 
Bengal Tenancy Act. Lal Gopal Dutta Chow- 
dhby v. Manmatha Lal Dtttt Chowdhry (1905) 

I. L. R. 32 Gale. 258 
s.e. 9 C. W. N. 175 

2. Interest — Rent . 

The word “ rent ” does not necessarily include 
interest ; so if any sum of money be paid by a 
tenant to a landlord as rent, and the latter 
receives it as such, he cannot be permitted to 
apply that money towards any interes' which might 
then be due. Raicharan Ghose v. Kumud Mohun 
Dutta Chowdhury, I. L. R. 25 Calc. 571 , Kaylash 
Chandra Be v. Tarach Nath Mandal , I. L. R. 25 
Calc . 575, referred t >. Bhagabati Debya Cbow- 
dhurani V. Basanta Kumari Debi (1906) 

11 C. ¥, N. 110 

3. — Interest on arrears 

of rent — Orissa — Bengal Tenancy Act (VIII of 
1885), ss . 67 1 178. In Crissa where the provisions 
of s. 67 of the Bengal Tenancy Act have been ex- 
tended but not those of s. 178, a contract may be 
made between a landlord and a tenant, modifying 
the provisions of s. 67 with regard to the payment 
of interest on arrears of rent. Gobinda Chandra 
Mahapatra v. Chaudhury Bam Chandra Nisanka 
Mahapatra (1908) . . 13 C. W. N. 95 

4. — - Bengal Tenancy 

Act (VIII of 1885), s. 67— Interest on arrears of 
rent — Holding created before Act — Purchaser of 
portion after Act obtaining recognition and appor- 
tionment of rent from landlord — New tenancy if 
created. A holding was created before the Bengal 
Tenancy Act by a lease which stipulated that the 
tenant should pay interest on arrears of rent at 75 
per cent. Subsequent to the passing of the Act, 
the defendants acquired, a portion of the holding 
from the tenant and obtained recognition as such 
from the landlord who also apportioned the 
rents : — Held, that the transaction could not be 
described as a new contract of tenancy, aod s. 67 
of the Bengal Tenancy Act did not apply Madhu 
Mala v. Alfazuddi Nazi (1909) 

13 C. W. N. 962 

ss. 87, 74, 178 (3) el. (h). 

See Abwab . I. L. R. 33 Gale. 883 

— — ; S. 68. In a suit for rent in kind plain- 

tiff is not entitled to damages at a higher rate than 
25 per cent, under s. 68 of the. Bengal Tenancy Act. 
Aptjrba Krishna Roy v. Asutosh Dutt (1905) 

9 C. W. N. 122 


TEST Air CY ACT (VIII OF 
loo©) — contd . 

s. 69. 

See Penal Code, s. 186. 

I, L. R. 18 Gale. 518- 
— ss. 69 and 70. 

See Sanction for Prosecution— Wehre: 

Sanction is necessary or otherwise.. 

I. L. R. 17 Gale. 872 

7 — , TTU •' Bepom of crops ly 

older of Collector — -Suit against depositaries' 

Right of suit— Privity— Jurisdiction o) Civil Court. 
In the course of proceedings held under ss. 69 
and 70 of the Bengal Tenancy Act (VIII of 1885), 
the landlord’s (ticcadar’s) share oftheprodu.ee was 
deposited by the Amin, by order of the Collector, 
with two persons. The depositaries executed 
and delivered a receipt to the Amin. Some time 
after, the ticcadar made an application to the 
Collector in order to obtain his share of the 
produce ; but, on a representation being made 
by one of the depositaries that the crops (with 
the exception of a small portion) had been 
destroyed by rain, the Collector declined to grant 
any relief to the ticcadar. The ticcadar then 
brought this suit against the depositaries for re- 
covery of the value of the crops depositedi Held r 
that the receipt executed and delivered to the Amin 
established privity between the plaintiff and the 
defendant so as to enable the former to maintain 
the suit. Held, also, that the suit was maintainable 
in the Civil Court. Ss. 69 and 70 of the Bengal. 
Tenancy Act refer to and contemplate proceedings 
between the landlord and the tenant. When a 
plaintiff seeks relief, not against his tenant, hut 
against a third party, a depositary or bailee, the suit 
is not barred by anything contained in those sections*. 
Jaga Singh v. Chgoa Singh 

I. L. R. 22 Calc. 480' 

2. — and s. 1&&—Rent 

bhaoli or migdi — Jurisdiction of Deputy Collector. 
When there is a bond fide dispute as to the 
nature of the rent, i.e., whether it is bhaoli or- 
nugdi, the Deputy Collector has no jurisdiction to 
proceed under the provisions of ss. 69 and 70 of 
the Bengal Tenancy Act. An application under s. 
69 of Bengal Tenancy Act cannot be made by some 
only of a body of landlords, such an application 
being authorized by the provisions of the Bengal 
Tenancy Act, and not by those of the Civil Proce- 
dure Code. Nukheda Singh v. Riptt Mardan 
Singh . . . 4C.V. N. 239 

s. 72. 

See Landlord and Tenant — Transfer 
by Landlord I. L. R. 25 Calc. 445 
2 C. W. N. 108 
7 C. W. N. 454 

s. 73. 

See Right oe Occupancy — Transfer, 
of Right. 

I. L. R. 24 Gale. 355, 642, 
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Abwab — Bent- 


Collection charges — Lease, consideration for. A fixed 
amount mentioned in a lease a s payable annually 
for collection charges in addition to rent, the total 
being described as the jama and forming the 
•consideration for the lease, is not to be regarded 
as an abwab, but is in reality a part of the rent and 
recoverable as such. Mahomed Fayez Ghowdhry v. 
Jamoo Gazee , I. L. R 8 Calc . 730, referred to. 
‘Chilian Mahton v. Tiluhdari Singh 1. L. R 11 
'Calc. 175, and Badha Prosad Singh v, Balwwar 
Koen, I. L. R 17 Calc. 726 , distinguished. Badha 
Charan Bay Ceowdhry v . Golak Chandra 
Ghose (1.904) . . I. L. R. 31 Gale. 834 

s.e. 8 C. W. 1ST. 529 


• and ss. 82, 101, 184, 165, 167— 


Hotice to annual incumbrance — Apportionment- 
Mortgage. S. 167 of the Bengal Tenancy Act 
applies in a case where the incumbrancer is a third 
party and not where the purchaser and incum- 
brancer are identically the same person. Pending 
a suit to enforce a mortgage, one of the properties, 
mz., property No. 4, was sold for arrears of rent 
and was purchased by the plaintiff in the mortgage- 
suit, the sale being apparently under s. 165 of the 
Bengal Tenancy Act. Hdd, that the purchaser 
being the incumbrancer himself no notice was 
necessary to be given under s. 167 for annulling 
the incumbrance. The effect of s. 73 of the Trans- 
fer of Property Act is that the mortgagee has no 
charge upon the property sold for rent, such charge 
being taken to be extinguished and transferred to 
the surplus sale-proceeds. Such charge on the 
surplus sale-proceeds was declared in this case and 
plaintiff was held to be entitled to sell the mortgaged 
properties other than property No. 4 for the satis- 
faction of the remainder of his claim. Hem 
Chandra Chowdhury v. Tafazztjl Hossein Khan 
(1904) 8 C. W. 353". 332 

: s« 74. 

See Cess . . 1. 1*. R. 15 Calc. 828 

I. L. R. 22 Calc. 680 
I. L. H. 20 Calc. 611 
3 C. W. 3ST. 608 
I, L. R. 28 Calc. 17 
6 C. W, NT. 360 
See Civil Procedure Code, 1882, s. 13. 

9 C. W. NT. 469 
See Interest— Miscellaneous Cases— 
Arrears of Bent. 

: X.L. B. 29 Calc. 674 
See Principal and Agent — Liability op 
Agents . I. Ii, R, 30 Calc. 1011 

A bwabs — Perman - 


TENANCY ACT (VIII OP 
loo5) — contd. 


s. 74 — conoid. 


"W't tenure holder under lease created before the Act — 
Stipulation h pay the price of 3 cocoanuls and 
render one day's personal service over and above 
rent 9 if enfomble^Beg. V of 1812, s. 3— Act X of 
Idov, s. 10. Abwabs are not recoverable from a 


permanent tenure-holder under a lease created 
before the Bengal Tenancy Act came into opera- 
j i‘n-,7 ley could not be ^covered under Beg. V 
of 1812 and Act X of 1859, and cannot be re- 
covered under s. 179 of the Bengal Tenancy Act, 
owing to the operation of cl. (4) of s. 2 of the Act. 
apubna Churn Ghose v. Kasam Ali ( 1906) 

10 C. w. NT. 527 

j 77 7 Z * — — Mokurari , meaning 

of—Ahwab~Rent. The word “ mokurari 55 means 
with fixed rent ” that is to sav, when applied to a 
tenure held at a fixed and permanent rate of rent 
Hdd, upon a construction of the lease in this case* 
that it was not a mokurari lease and that the stipu-’ 
lation in the lease for payment of R3 instead of 
delivery of 2 goats was an abwab and that the case 
did not fall within the provisions of s. 179 of the 
Bengal Tenancy Act. Gayratulla Sardar v 
Girish Chandra Biiowmik (1907) 

12 C. W. IN. 175 

S. 76— D welli ng- ho use of an occu- 
pancy raiuat— Masonry building. A suitable 

dwelling-house of a raiyat within the meaning of 
s. 76 of the Bengal Tenancy Act need not necessarily 
be of a temporary description. The question raised 
in the case was whether the defendants, who were 
occupancy raiyats, had a right to erect as a dwelling- 
house a building consisting of masonry walls and "a 
corrugated iron roof 18 cubits in length and 14 cubits 
in breadth on a site in the holding on which the 
dwelling-house had all along stood, and which had 
been used as the homestead land of the holding 
from the time of his father and of his predecessors 
in interest before him. Held, that the defendants 
had a right to do so. Hari Kishore Barna 
Sarma v. Barada Kishore Acharjya Chowpuri 
(1304) . . . . I. I*. K. 31 Gale. 1014 

s.c. 8 C. W. NT. 754 

s. 84. 


See Appeal— Acts— Bengal Tenancy 

Act . . I. Ii. R. 18 Calc. 271 

I. L. K. 19 Calc. 485 

: — 77 — Acquisition of land 

by landlord — Reasonable and sufficient purpose— 
Certificate of Collector— Jurisdiction and functions of 
the Civil Court. The proprietors of a talukh who 
had constructed an indigo factory and employed a 
European manager applied to the Civil Court, under 
s. 84 of the Tenancy Act, to acquire by compulsory 
sale a small piece of land made up of several rajyati 
holdings within the estate. The application 
was opposed by the proprietors of another indigo 
factory who had taken under leases from the 
raiyats the greater part of the land, of the village, 
including the holding within which the plot "in 
question was comprised. The Collector of the 
district had certified under s. 84 that the purpose 
for which the land was required was reasonable 
and sufficient. The Munsif tried the matter as a 
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BENGAL TENANCY ACT (VIII OE 

1885) — contd. 

s. 84 — contd . 

disputed question of fact, and held that the purpose 
alleged was not reasonable or sufficient, and declined 
to authorize the purchase. The District Judge 
on appeal reversed the Munsif’s finding and autho- 
rized the compulsory * acquisition of the land. 
Held, that there is no appeal against an order passed 
by a Civil Court under s. 84 of the Bengal Tenancy 
Act, and that the order of the District Judge was 
without jurisdiction and must be set aside. Held 
by Prinsep and Ameer Ali, JJ. (Petheram, C.J., 
dissenting) — That the Collector’s certificate under 
s. 84 is not conclusive as to the reasonableness and 
sufficiency of the purpose for which the land is 
sought to be acquired ; that the jurisdiction of 
the Civil Court is not confined to giving effect to 
the Collector’s certificate, but the Court is to hold 
a judicial enquiry to determine the reasonable- 
ness and sufficiency of the purpose and all matters 
coming within the section, and is competent to con- 
sider the grounds upon which the certificate was 
granted : that the appointment of a European 
manager and the necessity for erecting buildings 
for his comfort and convenience are insufficient 
grounds for authorizing the compulsory acquisition 
of land under s. 84. The purpose for which the 
land is sought to be acquired must have a direct 
relation to the good of the holding, and objects 
which might have a remote or speculative bearing 
upon the good of the holding are foreign to the 
scope of the Act. Held by Pehteram, C.J. — The 
section gives to the Collector jurisdiction to decide 
whether the alleged purpose is reasonable and 
sufficient, leaving to the Civil Court to settle the 
amount to be paid for the land, and the decision 
of the question whether the land is bond fide required 
for the alleged purpose. The words i6 satisfied on 
the certificate ” mean that the Civil Court is to be 
satisfied on the certificate alone, and has no juris- 
diction to take other evidence on that question, 
but is to accept the decision of the Collector as 
final. Goghun Mollah v. Rameshur Narain 
Mahta. Rameshur Narain Mahta v. Goghun 
Mollah . . . X. Ii. B, 18 Gale. 271 

% — _ — — A cquisition of land 

by landlord for building purpose — Eight to apply — 
Increase of revenue — Sufficiency and reasonableness 
of purpose — Collector's certificate not conclusive. 
A person, who is not the immediate landlord 
of a holding, cannot make an application 
for acquisition of land under s. 84 of the Bengal 
Tenancy Act. Where the lower Court ordered 
the acquisition of land under s. 84 of the 
Bengal Tenancy Act on the giound that by 
the acquisition the revenue would he in- 
creased and consequently it would be for the 
improvement of the estate : Held , that the pur- 
pose was not reasonable and sufficient within the 
meaning of s. 84. The Collector’s certificate as to 
whether the purpose is reasonable is not conclusive ; 
the Civil Court should hold an enquiry as to the 


{ 1082 ) 


TENANCY ACT (VIII OE 
loco) — contd. 


s. 84 — conoid. 


reasonableness and sufficiency. Narain Mahto v 
Iekaxt Brojo Pehaei Singh ( >905) 

^ 9 C.W. 1ST, 472 

s. 85— 

See Landlord and Tenant — Transfer 
ey Tenant. 

SC. W.3N. 377,918,919' 
I. Xi. B. 29 Calc. 148 
I. li.B. 26 Calc. 46 
See Sale for Arrears of Rent — Incum- 
brances . I. Xj. B. 28 Calc. 205 
See Superior Landlord 

I. Xj. B. 36 Cale. 258 

I* — — Bengal Tenancy Act 

( VIII of 1S65), ss. 22, 49, 85 ( 1 ) — Under-raiyat 
holding under an oral lease — Baiyafs interest pur- 
chased by landlo d — Latter if may evict under-raiyat 
— Merger . A landlord purchasing the interest 
of an occupancy raiyat under him is not 
entitled to treat as a trespasser an under-raiyat 
holding the land under an oral lease from the 
raiyat. Amirulla Mahomed v. Nazir Mahomed, 
I. L. B. 31 Calc . 932, and Amirulla Mahomed v. 
Nazir Mahomed, I. L. B. 34 C ah. 104, approved. 
Peary Mohun v. Badal Chunder, 5 C. W. N. 310 : 
s. c. 1. L. B. 28 Calc. 205, distinguished. Lal 
Mahomed Sarkar v. Jagir Sheikh (1909) 

13 C. W. NT. 913 

2. — cl. (2) — Sub-lease — Term exceed- 

ing nine years — Validity Suit for ejectment 
by raiyat— Notice. CL (2) of s. 85 of the Bengal 
Tenancy Act has not been enacted merely for 
the protection of the superior landlord. A 
sub-lease by a raiyat for a term exceeding 
nine years is invalid even against the raiyat. 
Copal Mondal v. Eshan Chandra Bauer jee,. 
1. L. B. 29 Calc. 148, and Madan Chandra 
Kapali v. JaJci Karikar, 6 C. W. N. 3 77, distin- 
guished. Basaeatulla Mundle v. Kasirun- 
nessa Bibi (1906) . . 11 c. W. XT. 190 

s. 86. 


See Landlord and Tenant — Liability 
for RENT . I. Xj. B. 19 Calc. 790 

— Nothing in s. 86 of the Bengal Tenancy Act. 
requires the surrender of a raiyat’ s occupancy right 
to be in writing. Khankar Abdur Rahaman v. 
Ali Hafez (1900) . 1. 1*. B. 28 Calc. 256 : 

s.c. 5 C. W. NT. 351 

ss. 86, 87, 88. 

See Relinquishment . 8 C. W. IN. 315 
— s. 87. 

See Landlord and Tenant — Abandon- 
ment — Relinquishment or Sur- 

render of Tenure 1 C. W. NT. 188 
3 C. W. HT. 46 
4 C. W. 1ST. 493 


d 


i 



( 1083 


DIGEST OF CASES. 


( 1084 ) 


BENGAI. TENAUCY ACT (VIII OF 
1885) — contd. 

s. 87 — concld. 


L Construction of 

*7- The Provisions of s. 87 of the Transfer of 
Property Act are not exhaustive. Samttjan Roy 
v. Mahaton . . . 4 c. W. 493 

2. Transfer — Right 

■of occupancy— Original tenant remaining in 
possession as sub-tenant of the transferee — Abandon- 
ment-— Ejectment Where “a tenant having a 
non-transferable right of occupancy "sold 

such right to a third person, obtained a 
■sub-lease from the purchaser and remained in pos- 
session of the land and was cultivating the same. 
Held, that the landlord was not entitled to the Jchas 
possession as against him. Dina Nath Roy v. 
Krishna JBejoy Saha , 9 C. W. N . 379 ; Sristidhur 
: Biswas v. Mudan Sirdar, I. L. R. 9 Calc. 648 , 
followed. Kallinath Ghakrarvati v. Upendra Chunder 
Chowdhry , I. L R. 24 Calc. 212 , distinguished. 

In order to entitle a landlord to re-enter 
on abandonment by the tenant, it must be an aban- 
* donment in the words of s. 87 of the Bengal Tenancy 
Act, namely, that the raiyat voluntarily abandons 
his residence and ceases to cultivate, without 
notice to the landlord and without arranging for 
the payment of his rent as it falls due. Nurendro 
Narayan Roy v. Ishan Chandra Sen , 22 W. R. 22, 
and Dwarka Nath Misser v. Hurrish Chunder, 
I. L. R. 4 Calc . 926, referred to. Madab Mondal 
v. Mahima Chandra Mazumdar (1906) 

I. L. R, 33 Gale. 531 


3. 


Cls. (1) and (2)~ 


'-'I/O. J 

Non-transferable occupancy holding— Abandonment 
—Notice by landlord , if necessary— Mortgage of 
holding— Sale by mortgagee, if constitutes abandon- 
ment Service of notice under cl. (2) of s. 87 
of the Bengal Tenancy Act is not indispensable 
to effect a legal abandon megt and to allow 
valid re-entry by the landlord. The only effect 
of service of notice under s. 78, cl. (2) is to make 
it obligatory upon the tenant to have a 
speedy determination of the question whether 
there has been an abandonment or not. Abandon- j 
ment is. the effect of the act of the tenant in vacat- 
ing the holding without making arrangement for 
payment of his rent as it falls due and for cultivat- * 
mg the land. Whether there has been abandon- 
ment or not in any individual, case is a question of 
intention to be determined upon the facts of the 
particular case. When an occupancy raiyat 
mortgages his (non-transferable) holding and the 
mortgagee enforces the mortgage, has the holding 
sold, and purchases it himself, the possession of the 
raiyat completely ceases and there is an abandon- 
ment of the holding by him. Ram Pershad 
Koeri v. Jawahir Roy (1908) 

12 C. W. 3ST. 819 

— — s. 88. 

See Landlord and Tenant, Manager, 

POWERS OF. 


B ?J2f AL TEKAUCY ACT (VIII OF 
1885) — contd. 


s. 88— contd. 


See Landlord and Tenant — Transfer 
by Tenant. 

I. L. R. 21 Calc. 433 

r, B 7 Suit for rent — 

Question as to amount of rent — Sub-division of tenancy 
—Rent receipts signed by one of several co-sharers. 
Several plaintiffs, co-sharers, sued two defendants to 
recover the sum of R7S odd for arrears of rent in 
respect of a tenure, the annual amount of rent 
payable being alleged to be R15. One of the 
defendants appeared and pleaded that the tenure 
had been some time previously divided by the 
principal plaintiff (who was the kurta of the family 
and collected the rent), and that after the division 
he had paid R7-8 per annum, being the rent in 
respe -t of his half of the tenure, to the kurta ; in 
support of such payments, he produced dakhilas 
or rent receipts signed by the kurta. The suit was 
dismissed by the Munsif, but on appeal the addi- 
tional Judge gave the plaintiffs a decree for the 
amount of rent claimed less the amount proved 
to have been paid by the defendant, who contested 
the suit, as shown by the dakhilas. He held that 
t i , < * 1 lvlsl ?. n _ has not been proved, and that the 
daxhilas did not amount to the written consent 
required by s 88 of the Bengal Tenancy Act. 
Held, on appeal to the High Court, that the dakhilas 
or rent receipts did not amount to a written consent 
as required by s. 88 of the Bengal Tenancy Act, 
and that the decree of the lower Court must be 
upheld. Auehoy Churn Maji v. Shosht Bhus in 
Bose * I. L. R. 10 Gale. 155 

2. — — r — ~ Suit for rent— 

Subdivision of tenancy— Evidence of consent 
of landlord to — Rent receipt signed by the 
agent A receipt for rent granted by a landlord 
or his agent _ containing a recital that a 
tenant s name is registered in the landlord’s 
shenshta as a tenant of a portion of the 
original holding at a rent which is a portion of the 
ouginal rent, does amount to a consent in writing 
by the landlord to a sub-division of the 
holding and a distribution of the rent payable in 
respect thereof, within the meaning of s. 88 of the 
Bengal Tenancy Act. Pyari Mohun Mukhg- 
padhya v. Gopal Pair . I. L. R. 25 Gale. 531 

2 C. W*. 1ST. 375 

Jagadishur Bhuttacharji v. Joymgni Devi 
1. L. R. 25 Gale. 533 note 
2 C. W. 3ST. 378 note 


— Transfer of a 

portion of occupancy holding— Custom— Ejectment 
—Possession. The transfer of a portion of 
an occupancy holding is contrary to the spirit, 
if not the letter, of s. 88 of the Bengal Tenancy 
Act, VIII of 1885, and the existence of a 
custom in a particular place by which such 
& holding is transferable is immaterial, and 
gives no right to the transferee as against the 
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■ B ¥SS G ’ AIj T^AICCT ACT (VIII OF 
1885 j — contd. 

— — s, 88 — contd. 

landlord. Kuldip Singh v. Gillanders, Arbbth- 
not & Co.- . . I. L. R. 26 Calc. 615 

4 C. W. 738 
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m .r 7 — Receipt of rent by 

1 ^sUdar or * gomasta— Division of holding. Where 
•a holding is in the occupation of several tenants at 
one entire rental, the fact that the landlord’s tahsil- 
ciar has accepted from the various tenants propor- 
tionate parts of the rent does not bind the landlord 
to recognize a separation of the tenancy in absence 
of evidence to connect the landlord with the receipt 
of any proportionate rate of rent by the tahsildar. 
“JJJ Xeeshad Koeei v. Gobbed han Koeri 
{1902) . . . 6 C. W. N. 823 

5*. ~~7 7 — : ~ — Division of tenure 

—Distribution of rent— Rent receipt and fraud , 
construction of— Consent to a division or dis- 
tribution of tenure, . A receipt for rent granted 
by a landlord or his agent, containing no speci- 
fication of the total jama of the taluk, no 
statement of the area of the taluk or the 
portion of the taluk which was separated and 
separately settled with the tenant, nor of the share 
separated nor containing a recital that the tenant 
■was registered in the landlord’s sherista as a tenant 
of a portion of the original holding at a rent, which 
was a portion of the original rent, does not amount 
to a consent in writing by the landlord to a subdivi- 
sion of the holding within the meaning of s. 88 of 
the Bengal Tenancy Act. Pyari Mohan Mukho- 
padfiya v. Gopal Paik,I. L. R. 25 Calc . 531, distin- 
guished. An entry in a furd or account which 
appeared on the face of it to have been written by a 
servant of a tenant and exhibited payments of rent 
made in respect of six different taluks by the tenant 
to the landlord, and which was signed and receipted 
by a sumarnavis of the said landlord, does not 
amount to a consent in writing on behalf of the 
landlord to a division of the tenure or distribution 
of the rent. Jnanendea Mohan Chowdhby v. 
Gopal Das Chowdhey (1904) 

I. Xj. K. 31 Calc. 1026 
s.e. 8 C. W. 1ST. 923 

— — — — ■ Sub-division of 

tenancy — Rent receipts how far evidence of sub- 
division— Joinder of parties — Wrongly adding 

•a person as a defendant. Receipts for rent 
granted separately by the landlord’s tehsildar 
to the tenants of a holding, whose names 
were also entered in the landlord’s sherista 
in the place of that of the tenant, who held 
the tenancy before them, does not amount to a con- 
sent in writing on the part of the landlord to a sub- 
division of the tenancy within the meaning of s. 88 
of the Bengal Tenancy Act. Peary Mohan Muker- 
jee v. Gopal Paik , 2 C. W. N. 375 : s.c. I. L. R. 
f f 7 531, P . B., distinguished. Jnanendrd 

Mohan Chowdhury v. Gopal Dass Chowdhunt 
S C. W. N. 923 : s. c. I. L. R. 31 Calc. 1026 
applied. Moharani Beni Pershad Koeri v. Gobur- 


act (viii of 

— — s. 88 — concld. 

dhan Koeri. 6 C. IF TV , 

Peeshad Koeri * Rampahin PaS U906) 

10 C. W. 1ST, 216 
s.e. I.L.R. 33 Calc. 444 

— s. 89. 

See Limitation Act, 1877, Sch. H, 4 Et 3 

7 c. w. ir. 218 

— s. 89 — Service tenure— Suit fnr 

ejectment. Service tenures are excepted from the 

M P n^ tl0n p-° f S * 89 ° f the Ben § ai Tenancy Act 
Mohbul Hossain V . Ameer Sheikh *> A 

I. Ii. K. 25 Calc. 131 

- - ss. 90, 52 and 188 — Suit for measure - 

mli ° f 7 e<l m ar f mcreased Right of suit— 

Might of landlord to measure when there is an inter- 

f tenant— Contract (xecutid between landed 
arid tenant before the passing cf the BenauJ 
Tenancy Ac.t— Estoppel— Joint landlords, who are 
A kabuliyat executed, before the passing 0 f the 
Bengal Tenancy Act, by defendant Wo. 1, the holder 
of adar-mourasi patta, in favour of his immediate 
landlord, a mokurandar, provided that the former 
should have his name entered in the zamindar’s 
sherista m place oi the mokurandar’ s, and pay rent 
direct to the zamindar, and also, in case the area 
ot the tenure should exceed a certain number of 
bighas, that he should pay rent on each excess 
bigha at the rates of 12 annas and 2 annas to the 
zamindar and the mokurandar, respectively The 
agreement was ratified by the zamindar. On the 
zammdar suing defendant No. 1 for measurement 
ot the tenure and increased rent, it was objected 
that under the kabuliyat only the mokurandar 
was entitled to sue for sueli measurement. Held 
that every landlord has a right, under s. 80, Bengal 
Tenancy Act, to sue for measurement. Held 
further, that, by accepting the zamindar as landlord 
defendant JSo. 1 has made himself liable to be sued 
by the zamindar. Where it was further objected 
that the zamindar and mokurandar were joint land- 
lords, and the zamindar could not sue alone : Held 
that, though they were both landlords of defend- 
ant No. 1, they were not joint landlords within the 
meaning of s. 188 ; and that, even if they were 
joint landlords, by their subsequent conduct, in 
collecting rent and suing separately, they had 
ceased to Be so. Tejendro Narain Singh v. Bahai 
/• L - 22 Calc. 658, followed. 

Meld, further, that, as the kabuliyat , upon which 
the suit was based, was executed prior to the 
passing of the Bengal Tenancy Act, the suit was 
not under s. 52, Bengal Tenancy Act, and so would 
not be barred by the provisions of s. 188, Bengal 
Tenancy Act. Panchanan Banerji v. Raj Kumar 
Guha, I. L. R. 19 Calc. 610, followed. Held , 
also, that, as the rate of rent was already 
fixed under the kabuliyat, and the suit was for 
measurement only, the suit could not be regarded 
as one under s. 52, Bengal Tenancy Act, and s. 188 
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BENGAL TENANCY ACT (VIII OF 

1885) — contd. 

. . — : .i 90, 52, and. 188 — conoid * 

of the Bengal Tenancy Act would not apply in bar 
of it, Matungini Dassi v. Bam Dass Mullick 
(1902) 7 C. ¥. N. 93 

: ■■■ • ~ — - ss. 90, 91 — Measurement proceeding , 

form of, order on. In a proceeding under s. 90 the 
order should be limited to one directing, in the 
words of s. 91, that the tenants do attend and point 
out the land, and a declaration made in such order 
that the petitioner is entitled to make the measure- 
ment with a pole of a certain measure, is bad in 
law and without jurisdiction. Dya Gazi v. Bam 
Lal Sxtkitl . . 2C, W. N. 351 

— s. 91 — Application for measurement 

by a landlord, who is realising his rent separately, 
whether maintainable — Joint owner — Joint land- 
lord. Held, that, if one set of landlords obtains 
separate kabulyats entering into separate contracts 
for rent with the tenants, such landlords cease to 
be joint landlords with the other co -proprietors of 
the land. They become joint owners and not 
joint landlords. Matungini Dassi v. Ramdas 
M ull 'ch, 7 C. W. N. 93, and Gob,nd Chandra Pal v. 
Hamidv.Ua Bhuian, 7 C . W. N. 670, referred to. 
Held, further, that such a landlord is entitled to make 
an application for measurement of the land com- 
prised in his estate under s. 91 of the Bengal 
Tenancy Act. Jognesh Peokash ' Ganguli v. 
Mamraddi (1908) „ I. L. B. 35 Calc. 417 

s. 93. 

See Appeal-— Acts— Bengal Tenancy 
Act . . I. L. B. 14 Calc. 312 

1, — * — Manager — Co- 

sharers — Practice in making applications under 
s. 93 of Act P 111 of 1885 where the co-sharers 
hold various and complicated shares in the 
property — Notice. Where a property consisted 
1 of 243 estates or tenures, 60 of which were 
entered under separate numbers in the Land 
Register of the Collector, other portions of the 
property being talukhs, dependent tenures, and 
raiyati holdings, and a single application is made 
by 12 of the co-sharers in such property (many of 
whom held shares in several of the tenures and 
estates) calling upon the remaining four sharers in 
the property to show cause why a common manager 
should not be appointed under s. 93 of the Bengal 
Tenancy Act, the Co Ht should, before granting 
the application,, call upon the applicants to state 
whether all of them are entitled in common to the 
various estates and temres, and, if not so entitled, 
should call upon them to divide themselves into as 
many groups as there are properries held by them 
in common; and in the latter case each group 
of shareholders should put in separate applications 
on which separate Court-fees should be levied. 
The notice in the case of tenures should be as pro- 
vided by s. 93 of the Act, and should be of the 
same character and t j the same effect as in the case 
of estates. In the matter of the petition of Fazel 


BENGAL TENANCY ACT (VIII OF 

1885) — contd . 

— s. 93 — concld . 

Ali Chowdhry. Eazel Ali Chowdhry v. Abdul 
Mozid Chowdhry . . I. L.B. 14 Calc. 059' 

2. and ss. 95 and 99— 

Common manager — minor co-sharers — Court of 

Wards — District Judge , jurisdiction of. On the 
8th June 1891 one of the co-sharers in an estate 
applied for the appointment of a common manager 
but on objection taken by the other co-sharers, this 
application was withdrawn. On the 4th March 
1891, the same co-sharer applied to the Court to 
the effect that <£ proceeding- might be taken under 
s. 93 of the Bengal Tenancy Act, and that the 
management of the estate might be taken’ over by 
the Court of Wards.” The other co-sharers and 
the representative of certain minor co-sharers 
objected to the appointment of a common manager, 
but consented to the estate being made over to the 
Court of Wards. On the 30th March 1892, the 
District Judge, without satisfying himself as to the 
necessity of the appointment of a common manager 
ordered that the estate should be made over to the 
Court of Wards. The Court of Wards took over 
the estate, but subsequently refused to act, and the 
Board of Revenue directed that the estate should be 
released. On the 13th August .1892, the District 
Judge issued notices on the co-sharers under s. 93,. 
calling on them to show cause why a common 
manager should not be appointed. All the co-sha- 
rers appeared and objected to the appointment of a 
common manager, but one of them and the repre- 
sentative of the minor co-sharers stated that they 
had agreed to appoint a private person manager cj 
their shares. The District Judge, therefore, ap- 
pointed such person temporarily as a common 
manager of the entire estate until the co-owners 
should take steps under s. 99 to satisfy the Court 
that they were in a position to manage the estate,, 
and on the 24th March 1893 passed two orders on 
separate applications made by two of the co-sharers 
for the release of the estate, refusing to release 
it, as he was not satisfied that the management of 
the estate could be conducted without injury to the 
rights of the minor. Held, that these orders of 
the 24th March 1893 were ultra vires. Ganoda 
Kant a Roy v. Probhabati Dasi 

I. L. B. 20 Calc. 881 

ss. 93, 9Ai 

See Common Manager. 

11 C. W. N. 1149 

ss, 93, 98 — Powers of manager — 

Mortgage by -manager — Restraint on poivers of 
co-owners while estates under management — Mortgage 
by co-owner of Ms share, effect of —Appeal to Privy 
Council — Sufficiency of certificate of leave to appeal — 
Civil Procedure Code ( Act XIV of 1882), ss. 595,. 
596, 600. The powers given by s. 98 of the Bengal: 
Tenancy Act to a manager of joint property ap- 
pointed under s. 93 “ for the purposes of manage- 
ment ” include the power to mortgage or to sell the 
property. The restraint put upon the co-owners- 
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BENGAL TENANCY ACT (VIII OF 

1885) — ccntd. 

— ss. 93, 98 — concld- 

by s. 98, sub-s. (3), of the Act, whilst the estate is 
under management, is co- extensive with the power 
conferred on the manager • it does not extend to 
the exercise of individual rights. Where one of 
the co-owners of an estate under management 
mortgaged his share, which in execution of a decree 
on the mortgage was purchased by the mortgagee : 
Held, that the mortgagee thereby became a co- 
owner under the manager, and as such was entitled 
to the benefit of a decree for redemption in a suit 
on a mortgage of the estate by the manager. On 
an objection taken that the appeal had not been 
properly admitted : Held , that the case was 
governed by Webb v. Macpherson , I. L. R. 31 
Calc. 57 : L. B. 30 I. A. 238, and that the certifi- 
cate of leave to appeal was sufficient. Amar Chan- 
bra Kundu v. Shoshi Bhusan Boy (1904) 

I. L. R. 31 Gale. 305 
s.e. 8 C. W. m 225 

s. 95. 

See False Evidence-General Cases. 

I. L. R. 20 Calc. 724 

\ - 7 ; — Manager of estate 

Obligation of Manager to have his name 

registered before he can collect rent of estate 

Land Registration Act ( Bengal Act VII of 1876), 
s. 78. A person who has been appointed manager 
of an estate under the provision of s. 95 
of the Bengal Tenancy Act must have his 
name registered under the provisions of s. 78 
of the Land Registration Act before he can 
recover rent from the tenants of the estate of which 
he has been appointed manager. Maqbul Ahmed 
Chowdbry v. Gieish Chunder Kundu 

I. Is. R. 22 Gale. 834 

2. — Appointment of 

common manager— Consent of parties— Bights of 
holder of subsequent paini lease of lands for- 
merly under ijara. A common manager of lands 
was appointed, under s. 95 of- the Bengal 
Tenancy Act, with the consent of the co- 

owners. The owner of a 3-anna share of the 

lands had let out in ijara his share to the other co- 

owners. . Alter the expiry of the ijara and during 
the continuance of the management by the common 
manager, the owner of the 3-anna share granted 
a patni thereof to A, who attempted to collect the 
rents payable to him as patnidar. Held , that A was 
bound by tbe order appointing the common manager 
and could not himself collect such rents, as he was 
in no better position than the shareholder from 
whom he obtained his patni. Ganoda Kama Boy 
v. Probhdbati Dasi, I. L. B. 20 Calc. 881, distin- 
guished. Juggut Chunder Chowdhey v. Golack 
Chunder Ghose . I. L. B. 23 Calc. 522 

3. and ss. 98, el. (3), and 100 

Rules made by the High Court under s. 100 

Power of common manager to mortgage — Power 
of co-owner during existence of common management. 
A common manager, appointed under the pro- 


ACT (VIII OF 

amid. 

~~^onHdT S ' 95 and SS ‘ 98 Cl (3) ’ and 10 °— 
visions of the Bengal Tenancy Act, has pover to 
mortgage property with the permission of the 
District Judge. While the common management 
exists, the powers of the co-owners must be regarded 
as in abeyance, and therefore a mortgage created by 
a co-owner during the existence of the common 
management cannot in any way interfere with, or 
derogate from, the rights created under any tran- 
saction made by the common manager with regard 
to the joint property. Amar Chandra Kundu v. 
Boy Goloke Chandra Chowdhuri 


4 C. W. 3ST. 769 

4. ~~ — t — - — — Land — Common 

Manager. A common manager appointed under 
s. 95 of the Bengal Tenancy Act is competent, on 
behalf of the co-owners, to sue for recovery of 
possession of land. Sibo Sundari Ghose v. Baj 
Mohon Guha (1904) . . 8 C. W. 3ST. 214 

5. — Appointment of a 

successor to a common manager. Having once made 
an appointment of a common manager under 
s. 95 of the Bengal Tenancy Act, it is not open to 
the District Judge to appoint a successor to the 
manager on his .^resignation. Dwarka Nath 
Mitra v. Bankutesh Lal Mitra (1905) 

10 C. W. 3ST. 437 

ss. 101, 108 — Settlement Officer , juris- 
diction of. The particulars specified in s. 102 of 
the Bengal Tenancy Act, when recorded and com- 
piled under s. 103, amount to a “ Bee ord- of- Bights 5 
as contemplated in Chapter X of the Act ; and 
proceedings taken by a Revenue Officer, after 
making a record of the particulars under s. 103, 
including those under s. 165 of the Act, are not 
therefore void for want of jurisdiction. Dharani 
Kanta Ldhiri v. Gaber Ali Khan, 1. L. B. 3 Calc . 
339, relied npon. Per Pargiter, J . — The difference 
between s. 103 of the old Act and the present 
section is, that under the former, the Revenue 
Officer was to record the particulars specified in 
s. 102 ; bnt under the present Act s. 103 gives an 
applicant the right to select what particulars he 
may wish to have recorded. If the applicant asks 
that all or almost all particulars mentioned in s. 102 
he recorded, that would constitute a “ Record- of- 
rights ” ; but if only the particulars mentioned in 
els. (a) and (c) of s. 102 he recorded, they not 
involving any rights, the record could hardly be 
called a “ Record-of-rights.” Sudhendu Narain 
Acharjya Chowdhry v. Gorinda Nath Sircar 
(1905) . . I. Jj. R. 32 Calc. 518 

s.e. 9 C. W. 3ST. 504 

ss. 101 to 108 (Ch. X)— Res judicata 

— Civil Procedure Cede ( Act XIV of 1882), s. 13 — 
Bengal Tenancy Act (VIII of 1885), ss. 101 to 108 
117 to 119, 15$, 189— Record -of -JR ghts- Survey 
and measurement of land — Rides — Jurisdiction — 
Revenue- officer — Court — Landloid and tenant— 
Ejectment — Bengal Act V 111 of 1869, ss. 38, 39 — 
Bengal Act V of 1875. Ss. 1C4 to 108 of the. 

2 L 
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■BENGAL TENANCY ACT (VIII OF 
1885) — contd, 

— ss. 101 to 108 — concld. 


Bengal Tenancy Act (before the amendment of 
1898) applied to proceedings taken under s. 10B 
in the same way as o proceedings taken under s. 
101. On an application under s. 103, a Revenue- 
officer is competent to take a survey and prepare 
a record- of- rights without any order of the 
Government under s. 101. When there is a 
total denial of relation of landlord and tenant by 
one of the parties, Revenue-officer has jurisdic- 
tion in a proceeding under s. 103 of the Bengal 
Tenancy Act to decide that question, but his 
decision, although it may have the force of a 
decree, cannot operate as res judicata in a subse- 
quent suit in ejectment and for declaration of 
title, brought in a Civil Court. Dharani Kant a 
Lahiri v. Gaber Ali Khan (1902) 

I. L. R. 30 Calc. 339 : s.e. 7 C. W. N. 33 


ss. 101 to 111 A (Ch. X.)— Jurisdiction 

of Civil Court — Suit for possession and mesne profits 
—Suit to seitl dispute prior to com.pl t ion of Record- 
of- Rights— Status of tenants — Civil Procedure Code 
{Act XIV of 1882), ss 11, 12. There is no legal 
bar to the maintenance of a suit in the Civil 
Court for possession and mesne profits by eject- 
ment of the defendants from certain plots of land 
in respect of which a survey and preparation of 
a record-of-rights have been ordered under Ch. 
X of the Bengal Tenancy Act (VIII of 1885, as 
amended by Bengal Act III of 1898), in which 
record the defendants have already been recorded 
as tenants, when the plaintiff’s objections to such 
record are still pending before the Revenue- officer 
and the record has not been finally published. 
Acliha Mian Chowdhary v. Duga Churn Law, 
I. L. R. 25 Calc. 146, distinguished. Troylokhya- 
nath Bose v. Macleod (1900) 

I. Ii. R. 28 Calc. 28 


ss. 101 to 115 (Ch. X), 

See Rent, Shit for . 6 C. W. N. 914 

1. , — — — Power of . Settle- 

ment Officer to resume and assess lakhiraj land . 
In proceedings under Ch. X of the Bengal 
Tenancy Act (VIII of 1885), the Settlement Officer 
has no power to resume and assess with rent land 
which has been held as lakhiraj. Padmanand 
Singh v. Bajo . . I. L. R. 20 Gale. 577 

V 2, — — I Record-of -Rights — 

Settlement Officer's decision — ■Subs- qu r> nt civil suit 
— Res judicata. A decision by a Settlement Officer 
under Ch. X of the Bengal Tenancy Act as to 
which of two persons claiming to be tenant ought 
to be recorded as such does not operate as res 
judicata in a subsequent civil suit between the 
same parties concerning the title to the land. 
Pandit Sardar v. Meajan Mirdha. 

I. Ii. R 21 Gale. 378 

3. — Conditions or 

■incident, of tenancy— dispute as to right of way 


BENGAL TENANCY ACT (VIII OP 

1885) — contd . 

ss. 101 to 315 — concld . 

between two neighbouring tenants — Jurisdiction of 
Settlement Officer. A Settlement Officer has no 
jurisdiction to decide civil disputes between tenant 
and tenant. A dispute as to a right of way 
between two neighbouring tenants is of a civil 
nature, and the existence of a right of way cannot 
be regarded as a condition or incident of a tenancy. 
Pandit Sardar v. Miajan Mirdha, I . L. R. 21 Calc . 
378, followed. Haro Mohan Roy Churamoni 
v. Pran Nath Mitter . I. L. R. 27 Calc. 304 

4 C. W. N. 127 

s. 102. 

See post , s. 108. 

1. ss. 102 and 101 — Power of 

Settlement Officer — Proceedings in preparation of 
Record-of -Rights — Decision as to validity of lakhiraj 
titles — Power of Revenue Officer to declare land 
claimed as lakhiraj liable to rent. Held by the 
Full Bench (Petheram C.J . , and Prinsef, Pigot, 
O’Kinealy, and Ghose, JJ .). — In preparing 
record-of-rights under s. 102 of the Bengal Tenancy 
Act, a Revenue Officer is not competent to deter- 
mine the validity of rent-free titles set up by per- 
sons occupying lands with the area under inquiry, 
so as to resume such lands and to declare them 
liable to settlement of rent. GoJchul Sahu v. Jodu 
Nundun Roy, I. L. R. 17 Calc. 721, referred to. 
Secretary of State for India v. Nitye Singh. 
Secretary of State for India v. Baikunt Nath 
Prodhan. Secretary of State for India v. 
Ram Taruck Das . . 1. 1». R. 21 Calc. 38 

2. Power of Settlement 

Officer- Decision of Special Judge — Res judicata 
— Question whether land is nial or lakhiraj. The 
plaintiff had been proprietor of an estate which was 
sold for arrears of Government revenue and re-pur- 
chased from the then purchaser by the plaintiff in 
1886. He applied under Ch. X of the Bengal 
Tenancy Act for the measurement of the estate and 
the preparation of a record-of-rights, and the 
Revenue Officer deputed for these purposes found 
that a portion of the estate held by the defendant 
was mal land, though it was held as lakhiraj under 
certain sanads, and as he also found that no rent 
had ever been paid for it, it was entered on the 
record-of-rights as mal land held under those 
sanads as lakhiraj. r i he Special Judge, on appeal 
by the plaintiff, held that the land, having been 
sound to be mal, should have been entered as mal 
land unassessed with rent. In a suit to have the 
land assessed with rent, it was found that the 
sanads under which the defendant claimed to hold, 
were granted not by any predecessor in title of the 
plaintiff, and were of a date anterior to the Per- 
manent Settlement. Held (reversing the decision 
of the lower Appellate Court), that the Special 
Judge had no jurisdiction to determine whether 
the land was mal or lakhiraj, and that his judg- 
ment as to its being mal did not therefore operate 
as res judicata. Secntaiy of State for India v. 
Nitye Singh , I. L. R. 21 Calc . 38, referred to. 
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BENGAL TENANCY ACT (VIII OB 
1885) — contd. 

— s. 102 — conoid . 


Gobul Sahu v. Jacfot Nun dun Roy, J. L, R. 17 Calc- 
721, distinguished. The case was remanded for a 
finding whether the land was mal or lakhirai 
iVarmi Khan v. Brqjo Nath Das 

I. L. R. 22 Cale. 244 
See Partition Act, s. 46. 

13 C. W. N. 93 

s. 103 — Record- of -Rights — Dispute 


— JLStrJjJWLV 

as to boundaries — Powers of an executive officer . 
An executive officer, acting under the provisions 
of s. 103 of the Bengal Tenancy Act, has no 
power to determine the boundaries between con- 
terminous estates as to which a bond fide contro- 
versy exists between the owners of such estates 
Norendra Nath Rcy Chcwdhry v. Srinath Sandel, 
-L L, R. 19 Calc. 641, relied on. Bidhh Mukhi 
Dabi v. Bhugwan Chunder Roy Chowdhry 

I. L. R. 19 Cale. 643 

2. and ss. 102, '106, 108— 


Powers of Settlement Officers— Record- of -Rights— 
Dispute as to boundaries. A Settlement Officer 
has no power, under the provisions of the Bengal 
Tenancy Act, to entertain any dispute between 
the persons interested in neighbouring estates as to 
the title of any land. Norendra Nath Roy 
Chowdhry v. Srinath Sandel 

I. Xi. R. 19 Cale. 641 

f- — — ~" 7 , — - Record- of -Rights— 

Khewat — Primd facie evidence. If there is no 
settlement of rent under Chap. X of the Bengal 
Tenancy Act, the entry in the record-of-rights, if 
it was duly published, would be only primd facie 
evidence in favour of the landlord- evidence which 
may be rebutted by the tenant. Abdul Rasheed 
v. Jogesh Chandra Roy (1906) 

11 C. W. 1ST. 153 

4. ~ (before amendment by Aet 

I of 1907) — Record- of -Rights — Entries as to 
character of holding and status of tenant — Correc- 
tion of entries— Proper procedure . Before the 
passing of Bengal Act I of 1907, an entry in a 
finally published record-of-rights that lands held 
by tenants were mal lands or that the status of the 
tenants was that of settled raiyats could not be 
corrected by the Settlement Officer except in a suit 
instituted under s. 106 of the Bengal Tenancy Act, 
He had no authority to revise such an entry under 
s. 108 of the Act, Shambhu Chandra Hazra v, 
Ptjbna Chandra Pal (1907) . 12 C. W. NT. 122 

s. 103A — 

See Res Judicata — Adjudications. 

I. L. R. 28 Cale. 471 

7 - — - ss. 103A, 103 B, 104A, 104J — Entry 

m a Record-of-Rights— Rebuttable 


•rr-rr . * ..wwuvwj jJI&OWIlVjJVtUlti. 

a cer ^ n khewat finally framed and 
published under s. 103A (2) of the Bengal Tenancy 
Act it was stated that certain persons were joint 
holders of a tenure. Held, that the entry was 


agt 0x111 °f 


s. 103 A — coneld. 


correct until the contrary was proved and that this 
presumption was rebutted when it was shown that 
the tenants had for 60 years separately held pos- 
session of their respective plots on payment of 

ElC EiJKAEAra *'• " Axa^ta 

xarai (1906) . , , 10 C. W. U. 908 

ss. 103A, 105, 106 A, 109 A- 


a j , won, iuy a — 

Second appeal-Eniry in the hhatian by Revenue 
Officer that no rent fixed — Application for assess- 
ment of fair and equitable rent Where in an 
application by the landlord under s. 105 of the 
Bengal Tenancy Act for settlement of a fair and 
equitable rent, the Settlement Officer settled a fair 
and equitable rent, and the Special Judge, on 
appeal by the tenant, confirmed the decision of the 
Settlement Officer. Held, that under s. 109A of the 
Bengal Tenancy^Act, no second appeal lay t-o the 
High Court against that decision. Ram Bishen 
Baut v. Rajaram (1906) 1. 30. R. 33 Cale. 832 

Rent — Apportion- 


2 . 


— — akciw jCLJJJJUUtlXflb- 

ment — Transfer of lessor's interest by operation of 
law— Transfer of Property Act (IV of 1882), 
ss. 2 (d), 36. R was hihim and as such 
was entitled to certain mauzas, which were 
held by M as mortgagee in possession under 
him. On the 7th Sraban 1307 Fasli, R ceased 
to be hihim and plaintiff became hihim and took 
possession of the mauzas by ousting M. M had 
collected from the tenants of the mauzas the entire 
rent for the year 1307, and plaintiff brought this 
suit for a refund of the rent for the period from the 
7th Sraban to the end of the year 1307. Held, that 
s. 36 of the Transfer of Property Act being inappli- 
cable to the case ; having regard to s. 2 (d) of that 
Act, the plaintiff’s claim was not sustainable. 
Satyendra Nath Thahur v. Nilkanta Singha, I. L. R. 
*21 Calc. 383, and Lashminarrappa v. Melothraman 
Nair, /. L. R. 26 Mad. 549, referred to. Mathew- 
son v. Sunder Sinha (1906) 

I. L. R. 33 Calc. 786 

ss. 10 3 A, HIA— 

See Record-oe-Rights, objection to. 

11 C. W. N. 48 


s. 103B. 


13 C. W. 27. 210 
13 C. W. N. 1149 


See post , s. 104J 
See post , s. 105 

See Chota Nagpur Tenancy Act, s. 164. 

13 C. W. IN. Ill 

s. 103B — Bengal Tenancy Act (VIII 


of lS85),ss, 29 (b), 103B — Record-of -Rights — Suit to 
correct entry — Presumption — Onus — Enhancement of 
rent The presumption under s. 103B of the Bengal 
Tenancy Act is a presumption that the entries 
were correct at the time of the preparation of the 
record. Luchmi Pershad v. Ekdeshwar Singh 
(1908) .... 13C.W.N. 181 

2 l 2 
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BENGAL. TENANCY ACT (VIII OF 
1885) — conld. 

_ ss. 10 3B, 105, 106, 108. 

See Record- of- Rights. 

I. L. R. 35 Calc. 1013 

, s. 104. 

See Appeal — Acts — Bengal Tenancy 
Act . . , I. L. B. 17 Gale. 326 

See Special or Second Appeal — Orders 

SUBJECT OR NOT TO APPEAL. 

I. L. B. 21 Cale. 776 

See Superintendence of High Court 
—Civil Procedure Code, s. 622. 

I. L. B. 23 Cale. 723 

See Valuation of Suit — Appeals. 

I. L. B. 23 Cale. 723 

1. : and ss. 38, 52, sub-s. 2, 

cl. (e), Ch. X, s. 101, sub-s. 2, el. (a)— 
Ancient holdings — Additional rent for excess lands — 
Onus of proving lands in excess of area originally 
let- — Permanent deterioration — Liability to additional 
rent — Duty of Settlement Officer . S. 104, sub-s. (2), 
of the Bengal Tenancy Act is subject to the pro- 
visions of s. 52 of the Act. The mere fact that 
on & measurement made by a zamindar under the 
authority of Government, given under Ch. X of the 
Bengal Tenancy Act, it is found that the tenants 
generally are in possession of lands in excess of the 
areas entered in his zamindari-papers and their rent 
receipts, does not necessarily prove that he is 
entitled to additional rent for the excess areas. 
Where settlements or holdings are of very old date 
and lands are let out by areas ascertained without 
any accurate survey, but as contained within certain 
recognized boundaries, for instance, by reference 
to other holdings, it is incumbent upon the zamindar 
seeking enhancement of rent very many years afler 
the original settlement to show that the lands held 
by the raiyats are in excess of the lands originally 
let to them in consequence of some encroachment 
or some alluvial increment, or that the settlement 
was made on the basis of measurement and the rates 
of rent as applied to the area then determined, 
while on a fresh measurement made by the same 
length of measure it has been found that he is 
entitled to recei ve additional rent which by care- 
lessness or neglect or some other cause he had 
hitherto lost. A liberal interpretation should be 
put upon the word 44 permanently ” in s. 38, sub-s. 

, (1), cl. (a), and the word construed with reference 
to existing conditions. It cannot be said that a 
deterioration is not permanent, only because by 
the application of capital and skill it might be 
removed. In determining the liability to additional 
rent the Settlement Officer is by s. 52, sub-s. (2), cl. 
(c), hound to consider the length of time during 
which the tenancy has lasted without dispute es to 
rent or area. Although only an occupancy raiyat 
can bring a suit under s. 38, the principles laid 
down in that section ought to be taken into con- 
sideration in all proceedings for settlement of rent 
whatever be the status of the raiyat. Gouri 
Pattra v . Reily . I. Iu B. 20 Calc. 579 


BENGAL TENANCY ACT (VIII OF 

1885) — contd. 

— — s. 104 — contd, 

2. . — — . Order of Settlement 

Officer as to rate of rent — Res judicata — Bengal 
Tenancy Act, ss. 105 , 106 , and 107 — Civil Procedure 
Code, 1882 , s . 13 — Objection — Dispute. Where a 
Settlement Officer of his own motion settled what 
appeared to him to be a fair and equitable rent in 
respect of the lands held by the plaintiffs and other* 
tenants under s. 104, els. 2 and 3, of the Bengal 
Tenancy Act, and the plaintiffs preferred an 
objection under s. 105, cl. 1, to certain entries in 
the record enhancing their rents on the ground that 
their rents were not liable to be enhanced, which 
objection was disallowed and. the record finally 
published under s. 105 (2) : — Held, that the proceed- 
ings of the Settlement Officer were of an executive,, 
rather than of a judicial, character, and did not 
operate either as a res judicata under s. 13 of the 
Code of Civil Procedure, or as a final decree under 
s. 107, estopping the plaintiffs from having the same 
matters tried by the regular Civil Court. The 
words <4 objection ” and 44 dispute ” in ss. 105 and 
106 are not synonymous terms. Secretary of 
State for India v. Kajimuddy 

I. L. R. 23 Calc. 257 

3. - — — — — - Revenue Officer — - 

Bengal Tenancy Amendment Act (111 of 1898), 
s. 9 — 44 Every settlement of rent or decision of a 
dispute by a Revenue Officer ” — Settlement Officer, 
jurisdiction of. The words 44 every settlement of 
rent or decision of a dispute by a Revenue 
Officer ” are applicable only to those cases which 
a Revenue Officer has jurisdiction to try, and are 
not applicable to a decision of a Settlement Officer 
as to the validity of a lakhiraj title under s. 1C4 
of the Bengal Tenancy Act of 1885. Radha 
Kishoef Manikya v. Durganath Bhuttacharjee 
( 1905) . . . . I. L. B. 32 Calc. 162 

s. 104 (2). 

See Res Judicata — Competent Court- 
Revenue Courts. 

I. L. R, 29 Calc, 252 

ss. 104 (2), 107 — -Where a settlement 

of rent was made under s. 104 (2) of the 
Bengal Tenancy Act before its amendment by 
the Amendment Act of 1898, the decision of 
the Settlement Officer had the effect of a 
decree under s. 107 of the Act (before amend- 
ment), and is evidence in a suit fer rent subsequently 
brought by the landlord even though it may not 
operate as res judicata . Moium Chandra Roy v. 
Kali Tara Debya (1907) . 11 C. W. N. 1028 

s. 104 J — Bengal Tenancy Act (VIII 

of 1885), ss. 103B , 104.J — Temporarily settled 
estate — Record-of -rights — Settlement of rent — Entries , 
if final or only presumed to be correct. When 
settlement of rent has been made under Part II of 
Chap, X cf the Bengal Tenancy Act, no evidence is 
admissible to prove that a different rate of rent is 
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BENGAL TENANCY ACT (VIII OF j 
1885) — contd. 

— s. 104 — concld. 

payable from that entered in the rent r >11, such 
entiles being conclusive under s. 104J of the Act. 

S. 103B of the Act does not operate to modify the I 
■effect of s. 104J. Ambica Charan Chakra vati v. | 
Joy Chundra Ghosh (1908) . 13 C. W. N. 210* 

s. 105. 

See post, s. 108. 

See Res Judicata — 

Adjudications ; 

I. L. R. 28 Calc. 471 
Competent Court — Revenue 
Courts . 5C.¥. N. 798 

I. L. R. 23 Calc. 257 

See Special or Second Appeal-Orders 

SUBJECT OR NOT TO APPEAL. 

I. L. R. 16 Calc. 596 

I. L. R. 24 Calc. 482 

See Superintendence oe High Court 
— Civil Procedure Code, s. 622. 

I. L. R. 16 Calc. 596 

Bengal Tenancy Act 

(VIII of 1885) as amended by Act III, B. C„ of 
1898, and before amendment by Act I, B. C., of 
1907), ss. 105, 115— Ss. 50, 102 (b), 103 A, 103B , 
106, 107, 109 A, 111 — Record- of -rights, final publica- 
tion of — Landlord's application for settlement of rent 
of tenant entered as occupancy raiyat — Raiyat if may 
plead fixity of rent under s. 50 — Question of status if 
may be raised in such proceeding — Second appeal. 

In proceedings by the landlord for settlement of rent 
Under s. 105 of the Bengal Tenancy Act as it 
•stood before its amendment by Act I, B. C., of 1907, 
the tenants were in practice allowed to take objec- 
tions which would properly come under s. 106 of 
the Act ; and when in such a proceeding, the lower 
‘Courts decided any such matter a second appeal 
would be entertained by the High Court. A tenant 
in such a proceeding is entitled to the benefit of the 
presumption of fixity of rent arising under s. 5.0 
-of the Bengal Tenancy Act from proof of uniform 
payment of rent for 20 years, s. 115 of the Act not 
displacing such a presumption in a proceeding 
under s. 105 or s. 106. Quaere : Whether the 
words “recorded under this chapter” in s. 115 
mean “ recorded after all chances of amendment 
of the record under any other provision of the 
chapter are over including a suit as contemplated 
by s. 111.” The view expressed in The Secretary 
of State v. Kajimuddi , I. L. R. 26 Calc . 617, 
that “ s. 115 contemplates a case in which raiyat 
is seeking to get Cue benefit of the presumption for 
a period subsequent to the time when the reeord-of- 
rights was framed ” disapproved, as being opposed 
to the plain terms of the section. Rirthi Chand 
Lal Chowdry v. Sheikh Basarat Ali (1909) 

13 C. W. N. 1149 

and ss. 109A, 155, 178 (1)—^ 

- — Second appeal — Case where the existing rent 


BENGAL TENANCY ACT (VIII OF 
1885) — contd. 

— s. 105 and ss. 109 A, 155, 178 (1)_ 

conoid. 

is not varied and the increase of rent is sought for 
on the ground of increase in area — Whether decision 
in suck a case is a “ decision settling a rent ” The 

T°r d , S d? T ? ub / s - (3 > of s ‘ 109A of the Bengal Tenancy 
Act (VIII of 1885, as amended by Act III of 1908), 
“not being a decision settling a rent,” include" 
cases in which the existing rents were not varied 
and increase of rent was sought for, amongst 
other grounds, on account of the increase in the area 
of the holdings. Therefore, where the Special 
Judge on appeal held that no case was made out for 
enhancement of rent on the ground of increase in 
the area of the holdings, no appeal lies against that 
decisi m to the High Court. Rameswar Singh v. 
Bhubaneswar Jha ( 1906) 

I. L. R. 33 Calc. 837 

s. 106. 

See post, s. 105 . 13 C. W. N. 1149 

See pc si, s. 188 . 7 C. W. N. 400 

See Appeal . I. L. R. 36 Calc. 510 
See Record-of- Rights. 

I. L. R. 35 Gale. 1013 
See Res Judicata— Competent Court — 
Revenue Courts. 

I. L. R. 17 Calc. 721 
I. L R. 23 Calc. 257 
I. L. R. 27 Calc. 167 
2 C. W. N. 491 
5 C, W. N. 798 

See Res Judicata — 

Parties . . 5C.W.K 421 

See Special or Second Appeal — Orders 

SUBJECT OR NOT TO APPEAL. 

1 I. L. R. 21 Calc. 776, 935 

I, L. R. 22 Calc. 477 
I. L. R. 24 Calc. 462 

See Superintendence of High Court 
—Civil Procedure Code, s. 622. 

I. L. R. 21 Calc. 935 

1. Bengal Tenancy 

Amendment Act (Bengal Act III of 1898), s. 9 — 
Revenue Officer, decision of, on question of title — 
Decision before amendment — Finality. The effect of 
s. 9 of the Amending Act, III of 1898, is to make 
final the decisions of a Revenue Officer, made under 
s. 106 of Act VIII of 1885 before the commencement 
of the Amending Act, only in regard to disputes, 
which could be decided by the Revenue Officer 
under s. 106 of Act VIII of 1885. A question of 
title between rival purchasers of a tenure could not 
be dealt with and determined under s. 106 of Act 
VIII of 1885 as it stood before its amendment by 
Act III of 1898. Pundit Sardar v. Mea jan Mirdha , 
I. L. R. 21 Calc. 378 ; Haro Motion Roy Churamons 
v. Bran Nath Miller, I. L. R. 27 Calc. 364 , followed. 
A decision on such a question passed by a Revenue 
Officer before the commencement of the amending 
Act, does not prevent the question from being now 
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1885) — contd* 

— — s. 106—concld, 

litigated in the Civil Court. Donay Pass v. 
Keshub Peuhti (1904) . . 8 C. W. FT. 741 

2, • — — — - - - - — _ — Suit between rival 

proprietors — Scope of suit — Question of possession or 
title — Limitation — Limitation Act (XV of 1877), s. 
22 — Substitution of executor in place of supposed legal 
representative-— New defendant In a suit under 
s. 106 of the Bengal Tenancy Act, certain lands 
were alleged to have been erroneously recorded 
as part of mouzah P. and it was prayed that the 
record-of-rights be amended and the disputed lands 
entered as part of plaintiff’s own mouzah R. from 
the record of which the same had been omitted. 
The suit was instituted more than two months after 
the final publication of the record-of-rights for 
mouzah R., but within two months of the final 
publication of the record-of-rights for mouzah P. 
Held, that the suit was not time-barred. In 
such a suit the Revenue Officer, and in case the 
suit is transferred to the Civil Court, the Civil 
Court is confined to the question of possession and 
cannot be asked to adjudicate upon the title of 
rival proprietors. The suit was originally insti- 
tuted against the person, whose name was entered 
in the record-of-rights. But it appared that this 
person was the widow of the deceased proprietor 
and her name was entered as representing the 
estate of her deceased husband. Held, that the 
executors to the estate of the deceased proprietor, 
who were substituted as defendants, were not new 
defendants vithin s. 22 of the Limitation Act. 
Mohunt Padmalav Ramanuja Das v. Lukhmi 
Rani (1907) . . . . 12 C. W. FI. 8 

3. / — — — Record-of-rights — 

Application to correct entry, made before Amending 
Act of 1898 — Reference to Civil Court under Amending 
Act— -Jurisdiction — Interpretation of Statute — Change 
of procedure during pendency of proceeding. A 
record-of-rights having been prepared in 1896 the 
landlord applied in 1897 for the correction of an 
'entry under s. 106 of the Bengal Tenancy Act as it 
then was. After the Amending Act of 1898 w r as 
passed the case was referred to the Civil Court 
under the proviso to s. 106 of the Act as amended. 
Hell, that the Court has jurisdiction to try, not- 
withstanding that the proceedings were commenced 
prior to the passing of the Amending Act, which 
first empowered a reference to the Civil Court-. In 
matters of procedure an Amending Act would 
affect legal proceedings instituted under the 
repealed provision. Rahimudbin Sabkab v. Jag at 
Ejshoee Achakya (1908) . 12 C. W, FT. 987 

— ss. 106, 108 — Suit in Civil 

Court if maintainable, for alteration of entry pub- 
lished . A suit in the Civil Court for the alteration 
and correction of certain entries made in the record- 
of-rights published under Chapter X of the Bengal 
Tenancy Act, is not maintainable. Jogendna 
Nath Roy Krishna Pbamada Dasee (1908) 

I. D. R. 35 Calc. 1013 
b.c. 12 C. W. If. 1032 


BENGAL TEHANCY ACT (VIII OF' 
1885) —contd. 

— — ss. 106, 109 A —The wards “ a 

decision settling a rent ” — Evidence Act (I of 1872), 
s. 21— Sale certificate, statement in — Admission . 
The words “ a decision settling a rent ” in s. 109A 
of the Bengal Tenancy Act do not mean and 
include any decision upon the question what is 
or what ought to be the rent. They mean only 
a decision settling a fair and equitable rent in place 
of the existing rent, and the words do not include a 
decision determining what the existing rent is. 
Mathura Mohun Lahiri v . Uma Sundari Debi, 
I. L. R. 25 Calc. 84, referred to. A second appeal 
lies to the High Court from a decision of a special 
Judge reversing or affirming a decision of a Settle- 
ment officer, who decided under s. 106 of the 
Bengal Tenancy Act what was the rent payable by 
the plaintiff, it not being “a decision settling a rent ’ J 
within the meaning of s. 109A of the Bengal Tenancy 
Act. Any statement, as to rent payable for a 
holding, made by a person in a sale certificate, which 
was obtained by him as purchaser of the holding 
at a sale in execution of a decree against the former 
tenant, being in the nature of an admission, cannot 
be used as evidence on his behalf, as such a state- 
ment does not come within the exception to s. 21 
of the Evidence Act. Ramani Pershad Nabain 
Singh v. Mahanth Adaiya Gosain (1904) 

I. Xj. R. 31 Calc. 380- 

s. 107. 

See Res Jubicata — Competent Court — 
Revenue Counts . 8 C. W. IV. 825- 
I. Jj. R. 23 Calc. 257 
I. L. R. 27 Calc. 167 
I. h. R. 29 Calc. 252 

See Special oe Second Appeal — Orders 

SUBJECT OE NOT TO APPEAL. 

I. L. R. 21 Calc. 778 

s. 107 (before amendment) — 

Bengal Tenancy Act ( VIII of 1885), ss. 107 , 
109 A — Public Demands Recovery Act (Bengal 
Act I of 1895), s. 7 — Limitation Act (XV of 
1877), Sch. II, Art. 14 and Art. 120— 
Settlement of rent — Ex-parte order — Admissible 
evidence — Res judicata — Certificate of public demands 
— Suit for cancellation or modification of certi- 
ficate. In some settlement proceedings, A and 
B were arrayed against each other as plaintiff 
and defendant, but B, though notice was 
issued, did not appear or raise any objection. 
The Settlement Officer took evidence, and decided 
the question of R’s rent in May 1891. A’s 
estate being under the management of the Court 
of Wards, a certificate was issued in 1895-96 for the 
realization of arrears of rent due from B, whose 
objection to the certificate was disallowed in, 
January, 1897, and in July he instituted this suit 
for its cancellation or modification. Held , (1) that 
the Settlement Officer’s decision had, under s. 107 
of the Bengal Tenancy Act, the force of a decree* 
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s. 107 — concld . 


and, though it did not make the question of j3’s rent 
res judicata , it was admissible in evidence as to his 
rent ; (2) that B ’ «? suit was barred by the law of 
limitation, under Art. 14 or Art. 120 of Sch. II to 
the Limitation Act (XV of 1877) ; and that he 
could not be allowed to bring a suit, after the period 
of limitation, for the alteration of his rent, under the 
guise of a suit for the amendment of a certificate. 
It cannot be right or intended by the Legislature 
that while tenants’ rents, after being settled by a 
Settlement Officer, became final after the lapse of a 
certain time, if not impugned in the way provided 
by the law, tenants of wards’ estates should have 
the means of upsetting such settlements by bringing 
suits to cancel or modify certificates for arrears 
of rent Ashutosh Nath Roy v. Abdul (1901) 

I. L. R. 28 Gale. 876 

ss. 107, 109- — Undisputed entry — Pre- 
sumption of accuracy , how rebutted. The presump- 
tion under s. 109 of the Bengal Tenancy Act (VIII 
of 1885) in favour of the accuracy of an undis- 
puted entry as to the rate of rent is sufficiently 
rebutted by the decree in a contested suit inter par- 
tes showing a different rate. S. 109 of the Bengal 
Tenancy Act lays down a rule of evidence ; it does 
not override the rules of res judicata, which are of 
general application. Ghanesham Mis see v. Pad- 
manand Singh (1905) . I. L. R. 28 Calc. 386 

s.e. 9 C. ¥. H. 610 

* ss. 107, 109, 109A, 192— 

See Res judicata . 11 C. W. 989 

s„ ioa 

See Special or Second Appeal-Bor- 
ders SUBJECT OR NOT TO APPEAL. 

I. Xi. R. 21 Calc. 776, 935 
I. Ii. R. 22 Calc. 477 
I. L. R. 24 Gale. 462 
See Superintendence op High Court 
— Civil Procedure Code, s. 622. 

I. L. R. 21 Gale. 935 
I. L. R. 23 Gale. 723 
See Valuation op Suit— Appeals. 

LL. R. 18 Gale. 667 
I. L. R. 23 Calc ,723 

— — — - Special J udge, juris- 
diction of — Publication of record-of -rights — Bengal 
Tenancy Act , ss. 55, 105, 106. There is nothing in 
s. 108 of the Bengal Tenancy Act which limits 
the jurisdiction of a Special Judge to deal only 
with matters of objection taken after publication 
of the record-of-rights. Durga Charan Laskar 
v. Hari Churn Bass . I. L. R. 21 Calc. 521 

ss. 108, 109, stib-s (3). 

S ee Record- op- Rights. 

I. L. R. 35 Gale. 176 


s. 109 A. 


-See Appeal — Orders . 7C. ¥. NT, 440 
' I. Ij. R. 36 Gale. 510 

See S . lOo. . . 13 C. W. N. 1149 

— — S. Ill — Suit for arrears of rent 

Agreement to pay additional rent for excess land 
v\ hen a, tenant agrees to pay additional rent for 
excess land found on measurement to be in his 
possession, and a suit is brought for the recovery 
of rent for such excess land : Held, that such 1 
suit is a suit for arrears of rent, and is not barred 
under s. Ill of the Bengal Tenancy Act, as being 
a suit tor alteration of rent within the meaning of 
cl. (a) of that section, merely because, subseqiient 
to the accrual of the rent, there have been settle- 
ment proceedings under the Act, and the land 
has been measured in connection therewith.. 
Ramjan Ali v. Amjad Ali 

I. L. R. 20 Calc. 903 
See s. 105 . . 13 C. W. IV. 1149 

s. 115 — Res Judicata — Presumption 

as to statiis from uniform payment of rent, after 
record-of-rights published — Suit, for increase of 
rent for increased area — Civil Procedure Code 
{Act X IV of 1S82), s. 13 — Res judicata. Where 
after an entry in the record-of-rights that the ten- 
ant is an occupancy-raiyat, the "landlord brought 
a. suit for enhancement of rent. Held, that not- 
withstanding the provisions of s. 115 of the Ben- 
gal Tenancy Act the tenant was entitled upon 
proof of uniform payment of rent for 20 years, 
before the record-of-rights were framed, to the 
benefit of the presumption under sub-s. (2) of s. 
50. That the word “ thereafter ” in s. 115 refers 
to a period subsequent to publication of the 
record-of-rights. Radha Kishore Manikya v. 
Umed Ali (1908) . . 12 C. W. 3ST. 904 

s. 116. 

See Right op Occupancy— Acquisi- 
tion op Right— Person by whom 
Right may be acquired. 

I. L. R. 26 Calc. 546 
3 C. W. IN. 336 

1 Bengal Tenancy Act 

( VIII of 1885), ss. 116 , 178 — Suit for ejectment — 
Zerait, proof of land being— Onus— Admission in the 
lease— Estoppel. In a suit by a landlord to 
eject a tenant on the ground of the land being 
the former’s zerait land, the onus is on the land- 
lord to prove that the land was zerait so as to bring 
it within the provisions of s. 116 '.of the Bengal 
Tenancy Act. Narsing Narain * Singh v. DJia- 
ram Thakur , 9 C. IF. N. 144, distinguished* 
The mere fact that in the lease the land is describ- 
ed as khudlcast land, would not be sufficient in 
itself to prevent the tenants from acquiring occu- 
pancy rights, regard being had to the provisions 
of s. 178 of the Bengal Tenancy Act, and would 
not shift the onus on the tenant. Ajodhya 
Prosad Singh v. Ram Golam Singh (1908) 

13 C. W. 1ST. 661 
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* — s. 110 — conoid . 

2. — — — — — - — - Landlord and tenant 

-—Suit for ejectment — Land claimed as zerait — Onus 
in the first place on landlord — Shifting of onus. In 
a suit for ejectment brought age ins t a tenant by 
a landlord the onus is in the first place on the 
landlord to prove either that the land is zerait, 
or any other title on which he claims to be entitled 

to eject the tenant. If such a title is made out, 

it will then be for the tenant to prove his title in 
order to save himself from ejectment. Herbert 
Hankers v. Chatter Mahto (1907) 

13 C. W. 3N. 064 

3. — — Landlord and 

Tenant Act (Bengal Act VIII of 1869), s . 6 — 

Kmnat land — Right of occupancy — Tenant, holding 
over . Where the rights of the parties were governed 
by Act VIII of 1869, lands which were hamat did 
not cease to be so by virtue of a molcurari 
settlement of the same. A tenant of hamat land 
does not acquire a right of occupancy by holding 
it over after the expiry of the lease. Ki-ialilur 
Rahman v. Eupan Mahton (1908) 

12 C. W. H. 430 

ss. 117 to 119. 

See ante, ss. 101 to 108. 

I. L. B. 30 Gale. 339 

1. s. 120 —Bengal Tenancy Act ( VIII 

of 1885), s. 120 — Zerait kind — Admission— Recital 
in a deed — Estoppel. The last sub-section to g. 
120 of the Bengal Tenancy Act does not exclude 
evidence which under the Evidence Act is other- 
wise admissible. In determining the question 
whether a piece of land is zerait or not : Held, that 
an admission in a habuliyat as to the character of 
the land is relevant evidence. Bhagttj Singh v . 
Rag-hen ath Sahai (1908) . 13 C. W. NT. 135 

% ; s. 120, sub-s. 2— Record of 

proprietor* s land as private land — Grounds for deter- 
mining land to he private — Evidence. In enacting 
sub-s. (2) of s. 120 of the Bengal Tenancy Act, 
the Legislature had before it the attempts which 
might be expected on the part of landlords to 
frustrate the intention of the Legislature, as as- 
serted in the draft Bill laid before the Council for 
consideration, to extend the occupancy-rights of 
tenants before the measures then declared to be 
in contemplation became law ; and therefore the 
particular date, the 2nd day of March 1883, the 
date on which the draft Bill was published in the 
Gazette, and leave was obtained to introduce the 
Bill into the Council, was declared to be the latest 
date on which there should be free action on the 
part of zamindars to assert their private rights, 
so as to prevent the accrual of special tenant- 
rights, From the wording of that sub-section, 
it was intended that, in determining whether 
land is the private land of the proprietor, regard 
should be had to any declaration made before the 
2nd March. 1883 by the landlord, and communi- 
cated to the tenants, in respect to the reservation 


; — s. 120 — concldi 

of the proprietor’s right over the land as his private 
land : the words “ any other evidence that may 
be produced 55 in that sub-section mean, there- 
fore, any other evidence tending in the same 
direction that may be produced to show the asser- 
tion of any title on the part of the proprietor and 
communicated to the tenant before that date. 
Nilmoni Chuckerbutti v. Bykant Nath Bera 
I, Xi. R. 17 Gale. 400 

3. - — — — Zerait — Admission 

subsequent to 2nd March, 1883. The mere fact of 
certain land having been taken on lease as zerait 
by the defendant would not give to that fact any 
evidentiary value, when the letting was not — as 
s. 120, sub-s. (2), Bengal Tenancy Act, requires, 
to make it evidence — before the 2nd day of Match, 
1883. Sher Bahadur Sahu v. Mackenzie (1902) 

7 C. W. NT. 400 

1. ss. 121 and 140 — Suit for com- 

pensation for illegal distraint. A suit for compen- 
sation for illegal distraint under s. 121 of the 
Bengal Tenancy Act (VIII of 1885) was brought 
by one of two persons jointly entitled to the 
crops distrained. Held , that s. 140 of the Bengal 
Tenancy Act did not exclude a suit of this kind. 
Jagdeo (Singh v. Pad a rath Ahir 

I. I*. B. 25 Gale. 285 

2. — . — - — — - — — — .Distraint by . a 

registered proprietor — Suit for damages — Land 
Registration Act (Bengal Act VII of 1876), s. 
78. A suit for compensation for illegal distraint 
under s. 140 of the Bengal Tenancy Act is 
maintainable only on the ground that the distraint 
was made in violation of the provisions of s. 123. 
of that Act. A tenant cannot deny the right 
of a registered proprietor to distrain and plead 
payment of rent to a third person whose name 
is not registered. Hanuman Ahir v. Gobinda 
Koee .... 1C.WJ, 318 


See Limitation Act, 3.877, Sch. II, 
Art. 28 . . TC.W.N. 728 

3. • ss. 121, 122 and 140 — •Applica- 

tion for distraint permissible for arrears of rent 
and interest , bat not for d (images — Separate 
application for each holding — Wrongful distraint — 
Compensation — Principles of computation. Under 
s. 121 and s. 122 of the Bengal Tenancy Act 
(VIII ^ of 1885), a landlord can apply for 
distraint, for the purpose of recovering the 
arrear of rent of the holding due for the preced- 
ing agricultural year, together with interest 
thereon at the rate of 12 per cent, per annum, 
but not for the recovery of damages, nor can 
he by one application apply for distraint for 
the rent of more than one holding. Principles 
on which compensation for wrongful distraint 
in a suit instituted under s. 140 of the Bengal 
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ss. 121, 122 and 140 — concld, \ 

Tenancy Act should he computed, discussed. \ 
Sheobarat Singh v. Nawrangdeo Narain ! 
■Singh (1901) . . I. L. B. 28 Calc. 384 

s. 140. 

See Limitation Act, 1877, Sch. II, 
Art. 28 . 7 C. W. N. 728 

s. 143. 

See ante, ss. 101 to 108. 

I. Xj. B. 30 Calc. 339 

See Appeal — Acts — Bengal Tenancy 
Act . . I. L. B. 14 Gale. 312 

- Rules framed under s . 

IS 9 of the Bengal Tenancy Act — Whether pro- 
ceedings under s. 103 of the Bengal Tenancy Act 
are suits between landlord, and tenant — Code of 
Civil Procedure ( Act XIV of 1SS 2)— Review of | 
judgment. Proceedings under s. 103 of the j 
Bengal Tenancy Act are suits between landlord 
and tenant within the meaning of s. 143 by 
virtue of the rules framed under s. 189 of that 
Act ; therefore the provisions of the Code of Civil 
Procedure relating to review of judgment are 
applicable to such proceedings. Achha Mian 
Chowdhry v. Dtjrga Churn Law 

I. Xi. B. 25 Gale. 148 
2 C. W. N. 137 

ss. 143, 170 — Bengal Tenancy Amend- 

ment Act ( Bengal Act I of 1907, s. 51— Civil Pro- 
cedure Code ( Act XIV of 1882), s. 310 A. Even 
before the passing of the Bengal Tenancy Amend- 
ment Act of 1907, s. 3 10 A of the Code of Civil 
Procedure did not apply to a tenure or holding 
attached in execution of a decree for arrears due 
thereon. Asiruddi Mandal v. Mokhada Moyee 
Dasi (1908) . . I. L. B. 35 Gale. 543 

s.e. 12 C. W. N. 434 

— s. 144. 

See Rent, suit for — By what Court 
triable . I. Xi. B. 30 Calc. 453 

See Special or Second Appeal — Small 
Cause Gourt Cases — Rent. 

I. Xi. K. 28 Gale. 842 
4 C. W. NT. 95 

s. 148. 

See Sale for Arrears of Rent — In- 
cumbrances . I. Xj. B. 22 Calc. 364 

1, _ — . — Issue in suit for 

arrears of rent. In a suit for arrears of rent where 

the plaintiff claims a certain rent as payable 
in respect of certain lands mentioned in the 
plaint, and the defendant denies the occupation 
of the lands at the rents alleged by the plaintiff, 
but admits that he holds other lands at 
different rents, the proper issue to be tried is 
whether the defendant holds the lands set forth 
In the plaint at the rent specified. Having 
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lo85) — contd. 

I 4 g — contd . 

regard to the provisions of s. 148, cl. (b), of the 
Bengal Tenancy Act, a simple issue as to whether 
tno defendant holds the jamas set forth in the 
plaint under the plaintiff 'is not sufficient. Bhai 
Chal Nasya v. Sham Nuyasi Mahomed. Balu 
in asya v. Sham Nuyasi Mohomed 

1 C. W. N. 152 

2. ~~ — ; Assignee of decree 

Irustees applying for execution for benefit of 

assignor's heir. The word “ assignee, 55 as used 
m s. 148, cl. ( h ), of the Bengal Tenancy Act, 
does not include trustees who execute decrees 
under an assignment which is not for their own 
benefit, but for the benefit of the heir of the 
assignor. Chhatrapat Singh v. Gobi Chaxd 
Bothra ... 1. 1> 9 B. 26 Gale. 750 

4 C. W. N. 446 

3. — Decree for arrears 

of rent, assignment cf — Execution of decree by 
assignee. The fact that an assignment of a 
decree for arrears of rent was made before the 
Tenancy Act will not protect from the provisions 
of s. 148 (7i) an assignee who proceeds to exe- 
cution afterwards; but execution cannot be 
refused where, before that Act came into opera- 
tion, the assignment had been recognized by a 
Court of execution under s. 232 of the Civil Pro- 
cedure Code. Koilash Chunder Roy v. Jodu 
Nath Roy . . I. L. B. 14 Calc. 380 

4. Bengal Tenancy 

Act (VIII of 18S5), s. 148, cl. (h) — Rent decree. 
Assignment of, recoverable as a civil demand — 
Landlord' s interest vesting in the assignee . 
Unless the assignee of a rent decree has the 
landlord’s interest in the land, he cannot execute 
it, and the rent-decree so assigned to a person 
in whom the landlord’s interest is vested ceases 
to be a rent decree and becomes only an ordinary 
civil demand recoverable under the Code of Civil 
Procedure. Deno Nath Dey v. Golap Mohini 
I>asi .... 1C. W.25T. 183 

5. Rent-decree — Decree 

for arrears of rent — Application for execution 
by the assignee of such a decree — Code of 
Civil Procedure ( Act XIV of 1882), $. 316. An 
application for execution by the assignee of a 
decree which was obtained by a landlord against 
a defaulting tenant, for arrears of rent which 
accrued clue between the date of the sale of the 
tenure in execution of a previous decree for 
arrears of rent and the date of the confirmation 
of such sale, is barred by cl. *(h) of s. 148 of 
the Bengal Tenancy Act, as being one for the 
execution of a decree for arrears of rent. Karuna 
MOYI BANERJEE V. SURENDRA NATH MOOKERJEE 

X. L. B. 26 Calc. 176 

6. Execution , appli- 

cation for, by assignee of decree for arrears of 
rent — Civil Procedure Code ( Act XIV of 1882), s. 
232. When, after the expiration of an ijara lease. 
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an ijaradar assigns to the superior landlord a 
decree he had obtained for rent, the transferee 
cannot apply for the execution of the decree, as s. 
148, cl. (h), of the Bengal Tenancy Act is a bar to 

plllr apP o Catl0n ' DwAtt:EA Nath Sen v. 
iEAKi Mohun Sen . 1 c. W. ST. 694 

f„ 7 ' r 7 ~ el - (*>)— Identification of the land 

m suit Description. Case where it was held that 
the description of a tenure, given in a plaint in a 
suit -lor rent, was primd facie sufficient for identi- 
fication, and that the plaint ought not to have 
been rejected in a summary way. Dttrga Churn 
jjaw v. Kala Chand Biswas (1903) 

7 C. W. N. 615 

8. — — Kent suit, issue 

nv—Ftamt, whether to contain extent and boundaries 
of the lands. In a suit for recovery of rent 
where the allegation was that the defendant 
held a tenure consisting of 61 odd bighas of 
land within certain boundaries as specified in 
the plaint, and the defence was that the area 
was only 36 bighas within certain boundaries 
as mentioned in the written statement at a 
certain rate of rent per bigha, and the lower 
Appellate Court decreed the suit without decid- 
ing the question as to the area of the lands and 
keeping the question open : Held, that the decision 
ot the Subordinate Judge was correct, and did not 
contravene the provisions of s. 148, cl. (5), 0 f the 
Bengal Tenancy Act. Per Banerjee, Q) 
that m a rent suit it is not absolutely necessary 
for the plaintiff to give the extent and boundaries 
of the lands m respect of which rent is claimed, 
where there is any difficulty in giving those parti- 
culars ; and that in such cases it is enough if a 
description sufficient for identification is given - 
and (2) that the Court is not bound in every suit 
tor arrears of rent to determine the extent and 
loundanes of the defendant’s holding or tenure 
Mm Chal Nasya v. Shaih Shamnuyasi Mahomed, 

{< 7 r %r 162 > ancl Kash I)Jiar d Gope V. KhaJcon 
Singh, I. L. K. 24 Calc. 438, distinguished and 
explained, Iijraddi Naskar. v. Ambika Churn 

mitter (looo) . . . saw, m. 121 

9. — eh (h) — Decree for rent obtained 

by a landlord who ceases to have interest in the land 

-—■Execution of decree— Assignment— Constniciimi— 

bind interpretation. A decree obtained in a suit 
for rent, brought by a landlord who ceases to have 
interest m the land during the pendency of the 
suit, is not a decree for rent, and the provisions 
01 s. 148, cl. (71), of the Bengal Tenancy Act do 
not apply to such a decree. When therefore such 
a decree is assigned by tho decree-holder, and is 
arterwards reassigned to him, s. 148, el. (h), is 
no bar to the execution of the decree. S. 148, cl. 
Wa^t* interpreted strictly. KagendEa 

nonfv ®' Bhtoan Mohan Chakra vaeti 
lO *' ' ' ‘ 6 C.W. 3ST. 91 

1 in execution at the 

instance of assignee of rent decree— Sale in ex ecu- 


B ?^9 AL TEBTAN’CY ACT (VIII OF 
Io85) — co n td . 


s. 14&—concld. 


turn of mortgage decree — Mights of purchasers — 
superior title. A sale held in execution of a decree 
lor arrears of rent on an application by the as- 
^ eeree > when the landlord’s interest 
m the property itself was not transferred to the 
assignee, passed no title to the auction-purchaser 
under cl. (A), s.148 of the Bengal Tenancy Act. A 
purchaser of the same property at a sale held in 
execution of a mortgage decree obtained after the 
first sale acquired a good title as against the first 
purchaser. Guru Chakan Nati-i Bepaei v. 
Kartik Nath (1905) . . 10 C. W. 3N. 44 

. ^ * S. 149 — Suit by third party claim - 

mg rent paid into Court in rent suit, nature of Title 

suit Institution stamp. A suit by a third person 
under cl. (3) of s. 149 of the Bengal Tenancy Act 
is not a title suit, and need not be stamped as 
such. Per Tottenham, J.— Such suit is in the 
nature of a suit, for an injunction under the Speci- 
fic Belief Act, or else a declaratory suit. Jaga- 
damba Devi v. Protap Ghose 

I. Xi. K. 14 Calc. 537 

2. — Suit by third 

party claiming rent paid into Court in rent suit 
nature of— Title suit. The object of s. 149 of the 
Bengal Tenancy Act is to prevent tenants being 
harassed when disputes arise between rival 
claimants to the land in respect of which the 
rent is due. In a suit, therefore under cl. (3) 
of s. 149 the plaintiff is entitled to have the 
question of title as well as that of possession 
tried, and to obtain the injunction therein 
mentioned. Jagadamba Devi v. Protap Ghose, 

L L. It 14 Calc. 637, referred to and explained. 
Bubiunnessa v. Ggoljan Bibee 

1. 1*. B. 17 Gale. 82 

a 


s. 149, el, (3 ) — Suit by third per » 

S071 ' money admitted to be due as rent — * Plaintiff' 
claiming only by right of possession — Maintain- 
ability— Procedure— Question of title how may 
arise— Question of possession to be tried first, A 
suit brought under s. 149, cl. (3), of the Bengal 
Tenancy Act, in which the plaintiff claims the 
right to receive rent by reason of his being in 
possession of the land (as shown by the receipt of 
rent for a reasonably sufficient period), is main- 
tainable, though .the decision of the suit may or 
may not ultimately rest on the question of pos- 
session merely without reference to the question 
The question of possession should be 
tried first in the suit and the suit dismissed, if 
that question be decided against the plaintiff, 
as he does not rely on Ms title; but if decided in 
the plaintiffs favour, the defendant would be 
put to the proof of his title and the question of 
title would have to b© tried. Rubiunnissa v. 
Guljan Bibi, I. L. K. 17 Calc. 829 , referred to. 
4 ADtrs Latte Boy Ohotjdhtjry v. Srimutty 
Khemankarx Debya (1904) 8 C. W. 248 
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1885) — contd. 

s, 149 — condd . 

4, — Suit for rent in de- 

posit — Onus — Title — Res judicata. Where a suit 
was brought under the provisions of s. 149, cl. 
(S) of the Bengal Tenancy Act and the plaintiff 
made out a very strong ease in support of bis 
title to the rents in deposit : Held, that the onus 
was then shifted on the defendant and that plain- 
tiff; was. entitled to succeed although he was not 
in a position to prove realization of rents from the 
tenant, the plaintiff’s case being that the defend- 
ant had been preventing her from realising them. 
Although the matter relating to the title of the 
plaintiff was not res judicata against the defendant, 
still the matter, having been in issue in a suit in 
which the defendant was a party and that suit 
having been decided in favour of the plaintiff, 
and in aceordanee with the decree passed in that 
suit a conveyance having been executed in favour 
of. the plaintiff’s predeeessor-in-title. Held, that 
this constituted a strong case in favour of the 
plaintiff’s title and possession which it lay heavily 
on the defendants to displace. Trailokya Mo- 
ron Dasi v. Kali Pros anna Ghose (1907) 

11 C. W. 1ST. 380 

5, — ss, 149, 153 — Title suit — Land- 

lord and tenant, relationship of — Deposit of rent — - 
Right of suit — Revision — Error of law — Civil Pro- 
cedure Code ( Act XIV of 1882), s. 622 . A suit 
contemplated by s. 149 of the Bengal Tenancy 
Act is a suit with reference to the money deposited 
in Court and. for an injunction restraining the 
paying out of the money. The section does not 
contemplate a suit or establishment of the rela- 
tionship of landlord and tenant between the parties. 
Where a District Judge acted in contravention of 
the powers vested in him by the proviso to s. 153 
of the Bengal Tenancy Act by interfering with; the 
judgment of the Munsif on a question of law, the 
District Judge acted without jurisdiction and the 
High Court can revise his order. Horananda 
Banerjee v. Ananta Dasi (1905) 

9 C. W. 1ST. 492 

1. s. 150 — Admission of rent due to 

landlord. S. 150 of the Bengal Tenancy Act is 
highly penal in its character, and cannot be put 
in force against a defendant, unless be has inten- 
tionally admitted money to be due and has not 
paid it ; and such admission must be in the action. 
Under the circumstances of this case, it was held 
that the defendant had made no such admission. 
Ali Ahammad Stedar v . Bepin Behaei Bose 

I. L. R. 20 Calc. 595 

2. — — — Rent, suit for— 

Money admitted to be due to landlord — Burden 
of proof — Plea of c confession and avoidance ’ — 

Rate of rent. S. 150 of the Bengal Tenancy 

Act is limited in its operation to those cases 
in which the plea of the tenant is one in respect 
of which the burden of proof lies upon him ; in 

other words, where it is a plea of confession 
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1885) — contd . 

— — s, IBO—concld. 

and avoidance. The section does not, therefore, 
apply to a case where the rate of rent is in 
dispute. Banarasi Pershad v. Makhan Roy 
. . . I. la. R. 30 Calc. 947 

”7 r ss * 158- — Appeal — Title, ques- 

non of, as befweeen parties having conflicting claims. 
— Plaintiff and defendant both claiming under the 
same landlord under the same title— Rent suit Se- 

cond appeal— Finding of fact. In a suit for rent 
not exceeding R100 in value plaintiff and defend- 
ant both claimed under the same landlord-plaint- 
iff claiming as jotedar and defendant as a 
bargadar, the settlement with the defendant hav- 
ing been prior to that with the plaintiff. The 
lower Appellate Court held that plaintiff’s posi- 
tion as tenant was not superior to that of defendant 
and there was no proof of an assignment cf plaint- 
iff’s lessor’s right to collect rent from defendant. 
The suit was accordingly dismissed. Held (by 
Mitra, J . ), that a second appeal was not barred 
by the proviso to s. 153 of the Bengal Tenancy 
Act, as the question of title was between parties 
having conflicting claims thereto. That the deci- 
sion of the lower Appellate Court as regards the 
status of the plaintiff in relation to the defendant 
was foreign to the object of the suit and quite irre- 
levant and that the plaintiff’s position was that 
of an intermediate holder with a right to receive 
rent from defendant. On appeal under s. 15 of 
the Letters Patent : Held by Maclean, C.J., 
and Pargiter J., that upon the finding of fact by 
the lower Appellate Court the High Court had no 
right to interfere in second appeal. Ram Kan ax 
Das v. Pakirchand Das (1904) 

8 C. W. 3NT. 438- 

■ s. 153. 

See Appeal— Acts — Bengal Tenancy 
Act, s. 153. 

See Right oe Appeal. 

I. Xi. R. 15 Cal e. 107 

See Special or Second Appeal — Or- 
ders SUBJECT OR NOT TO APPEAL. 

I. X. R. 15 Calc. 107, 231 
I. X. R 18 Calc, 638 
I. X. R. 25 Calc. 571, 571 note 
1 C. W. H. 887, 711 

2 C. W. BT. 297 
I. X. R. 27 Calc. 484 

4 C. W. 1ST. 209 

5 C. W. N. 515 
I. X. R. 28 Calc. 116 

1. ~ — — Revisional power 

of District Judge in rent suits — Judicial Officer . 
The words “ Judicial Officer as aforesaid,” as 
used in the proviso to s. 153 of the Bengal 
Tenancy Act, have reference to the ‘ 2 * * * 6 Judicial 
Officer ” spoken of in cl. (b) of that section and to 
such officer only, and the District Judge has no- 
power to revise decrees or orders passed by a 
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BENGAL TENANCY ACT (VIII OE 
1885) — contd. . /w 

— s. 153 — contd. 

District Judge, Additional Judge, or Subordinate 


— - 0 ~, v uugc, ui Duuuramaie 

Judge referred to in el. (a) of the section. 
bANKABMAMI DEBYA V. MATHTtttA DHTrPINI 

I. L. B. 15 Calo. 327 

0 

' r — — — _ Suit for rent by 

mi. co ' s ‘ ia ? e ? landlord — Appeal — Second appeal. 
The provisions of s. 153 of the Bengal Tenancy 
Act do not apply to the case of a suit for rent 
by a co-sharer landlord, Jogendra Nath Ghose 
v. Taban Chandra Ghosh (1904) 

8 C. W. 27. 472 

o 

o. — Land Registration 

I^^), ss. 42, 7 # — -Suit for rent — 
Right of suit — -Appeal. Where in a suit instituted 
by a co-sharer landlord for the recovery of rent 
the amount claimed did not exceed a hundred 
rupees, but the question raised and determined 
was not merely the amount of rent payable to the 
co-sharer, but whether he had a title to recover 
a particular share of the rents of a particular 
mouzah : Held , that the suit came under the 
exception mentioned in s. 153 of the Bengal 
Tenancy Act. Narain Mahton v. Manofi PattuJc , 
o 0. L. R. 140 , referred to. Poresh Moni Dassya 
v. No.bo Kishoee Lahiri (1904) 

8 C. W. 27. 193 

4. — ■ — 1 — Appeal — Lease — 

Registration. Where in a suit for rent not exceed- 
ing B 100 in value, plaintiff and defendant both 
c aimed under the same landlord and plaints 
alleged that defendant was his sub-tenant : 
imu, that an appeal and a second appeal lay 
and the question was one between parties having 
••conflicting- claims thereto. A tenant mav prove 
his tenancy right without proving his lease even 
if he has any. Lola Surahh Narain Lai v. Cathe - 
nne Sophia, 1 C. If. 27. 2 48, relied on. Sita 
Aath Pal v. Kaetick Gharami (1904) 

8 C. W. 27. 434 

* “wtvj Appeal. Where 

in a suit for rent not exceeding B100 in value 
the^ question was one between a tenure-holder 
and a raiyat and the latter set up the title of 
the superior tenure- holder, who was not a party 
to the suit : Held, that no second appeal lay 
under s. 153 of the Bengal Tenancy Act. Bam 
Mohan Mohesh v. Badan Bahai ( 1 904) 

8 C. W. 27. 430 

8 . — — : Appeal— Second 

appeal. Where m a suit for rent the defendant 
claimed to hold under the plaintiff and his 
mother under a right different from what was set 
up by the plaintiff: Held, that it was not a 
question as between parties having conflicting 

e ™ ^f re t 0 and an a PPeal was barred bv 
s.153 of the Bengal Tenancy Act, Dina Bandhu 
Khndi u. Nobin Chundra Kur (1904) 

8 C. W. 27. 437 

Appeal— Suit for rent in Mnd—lntefesi—Damagfs 


TE ^A27CY ACT (Till OF 
loob)— contd. 

— s. 153— contd. 

f' an( tt° r d and tenant. A question in a rent- 
suit whether rent is payable in money or kind is 
- a Won as to the amount of rent annually 
payable within the meaning of s. 153 of the 
r Bengal Tenancy Act. Apurba Krishna Boy v. 
Asutosh Dftt (1905) . . 9. C. W. 27. 122 

Q 

7 * — 7T77~7 : — r; Appeal from 

: order. . Held by the Dull Bench ‘ (Rampini, J ., 

dissenting) that an order setting aside or declining 
to set aside a sale in execution of a decree for 
rent, the decree-holder being the purchaser, falls 
within the proviso to s. 153 of the Bengal 
Tenancy Act and is appealable, although there 
could be no appeal from the decree in the suit on 
account of the prohibition contained in that 
section. Kali Mandal v. Ramsarbaswa Chakra- 
varti (1905) . . I. L. R. 32 Calc. 957 

s. e. 9 C. W. 27. 721 

f* ~ T~z~ — — Order setting aside 

sale nigh Court — Revision , power of — Civil Pro- 
cedure Code {Act XIV of 1882), s. 622 . An 
order setting aside a sale in execution of a 
decree decides a question relating to the title 
to the land or to some interest in the land as be- 
tween parties having conflicting claims thereto, 
and is therefore appealable under s. 153 of the 
Bengal Tenancy Act (VIII of 1885), although it 
was made by an officer specially authorized under 

the section in a suit for rent valued at less than 

fifty rupees. In deciding whether an order is 
appealable under that section the point for consi- 
deration is not what that decree in the suit 
decided, but what the order decided. Monmo- 
tuny Deist v. LahHnarain Chandra , I. L. It 28 
Calc. 116, distinguished. Where a Court rejects 
an application under ss. 244 and 31 1 of the Civil 
JLrocedure Code on the ground that the applicant 
^ a S? £ US sian di, the case would not fall within 
s. oil of the Code. Gang a Charan Bh atta- 
chable V. Shoshi Biros an Boy (11105) 

I. L. R. 32 Gale. 572 

. 77 ~ — — 1 — Landlord and 

tenant— -Munsif with special power, decision of- 
Appeal—Sm t Valuation of suit. When a 
Munsif has once been specially empowered to 
exercise final jurisdiction under s. 153 (b) of 
the Bengal Tenancy Act : Held , first , that it 
f not necessary that the power should be con- 
ferret! again on him on his transfer to another 
district ; second, that no appeal lies from a 
decision of the Munsif, where the only question 
decided was, whether the relationship of landlord 
and tenant existed or not and the value of the suit 
did not exceed fifty rupees. Held, further, that 
where the original claim was more than fifty 
rupees but it was reduced to below fifty on 
the case coming on for trial, the claim must 
be regarded as one for less than fifty rupees. 
Shilabati Deri v. Rodrigues ( 1908) 

L I*. R. 35 Calc, 547 
S.c, 12 a W, 27. 448 
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1885) — contd. 

s. 153 — concld . 

11. Co-sharer landlord 

— Suit for share of rent without making other co- 
sharers parties— Appeal— Second appeal— Civil 
Procedure Code (Act XIV of 1882), s. 622. A 
suit by a eo -sharer landlord for his share of the 
rent only without making the other co -sharers 
parties is a suit instituted by a landlord for the 
recovery of rent within the meaning of s. 153 of 
the Bengal Tenancy Act. Where the rent claimed 
in such a suit did not exceed R50 and it 
was tried and dismissed by a Munsif, who was 
specially empowered under cl. (b) of s. 153. 
Meld, that no appeal lay to the Subordinate 
Judge and hence no second appeal from his deci- 
sion reversing that of the Munsif. But the deci- 
sion of the Subordinate Judge being without juris- 
diction was set aside under s. 622 of the Civil Pro- 
cedure Code. Prcmctha Nath Boy v. Bamani 
Manta Boy, 12 C. IF. N . 249, applied. Jogendra 
v. Pdban, 8 C. IF. N. 472, not followed. Bhaga- 
bati Bewa v. Nanda Kijmar Ceuckerbutty 
(1908) .... 12C.W.W. 835 

12. Bight of appeal 

when a co-sharer landlord sues for his share of rent and 
makes his other co-sharers parties to the suit — Civil 
Procedure Code ( Act V of 1908), s. 115—Bevisional 
powers of the High Court. The suit of a co-sharer 
landlord for his share of the rent falls within the 
purview of s. 153, Bengal Tenancy Act. Where 
the plaintiff, a co-sharer landlord, brought a suit 
for his share of rent amounting to less than R50, 
and he made his co-sharers pro forma defendants 
to the suit : Held, that an appeal to the High 
Court from the decision of the lower Appellate 
Court is barred under s. 153, Bengal Tenancy 
Act. J ogendra v. Paban, 8 C. W. N. 472, not 
followed. Sital Chandra Bhattacherjee v. 
Sheikh Afiluddin (1909) . 13 C. W. 3ST. 793 


See Limitation Act, Art. 32. 

I. L. R. 24 Gale. 160 

. .. _ 

!• — . Suit for eject- 

ment— Notice, sufficiency of — Omission from notice 
of requisition on tenant to pay compensation— 
Alternative relief. Tbe words of s. 155 of tbe 
Bengal Tenancy Act “ and in any case to pay 
reasonable compensation, 55 etc., mean in every 
case ; and a notice not containing a requisition 
to the tenant to pay such compensation is 
insufficient to support a suit for ejectment 
brought under that section. Where the suit 
was for ejectment from certain land, hut the plaint 
contained other prayers, namely, for a declaration 
that the defendant had no right to build houses 
on the land, and for an injunction on him to re- 
move houses he had built thereon, and the suit 
for ejectment failed from the insufficiency of the 
notice under s. 155, the Court held that the" plaintiff 


BENGAL TENANCY ACT (VIII 

1885) — Conti. 

— s. 155 — concld. 

was not entitled to a declaration or injunction as 
asked for. Pershad Sikgh v. Bam Pertab 
I. L.R. 22 Calc 

*■ ■ - — — — ■ — jjSJ' 0 f ^ Q 

ment 9 suit for— Alternative relief— Limit 
suit for the ejectment of a tenant for misuse 
of the land was dismissed by the Court below on 
the ground that the notice served on the tenant 
under s. 155 of the Bengal Tenancy Act was bad, 
as the compensation claimed in the notice for the 
misuse was demanded in the alternative. Held, 
that the notice was not had in law merely 
because the compensation was demanded in the 
alternative. Pershad Singh v. Bam Pertab Boy, 
I. L. B. 22 Calc. 77, distinguished. Boidxa 
Nath Panday v. Ghisu Mandal (1902) 

I. Ii. R. 30 Calc. 

3. — ss. 155, 181 — Ejectment, suit for 

— Service-tenure — Denial of landlord's title — Notice 
to quit — Determination of lease — Transfer of Pro- 
perty Act (IV of 1882), ss. 106, 111. A lessee of a 
service-tenure incurs a forfeiture of his tenancy 
by denial of the landlord’s title ; and the landlord 
in a suit for ejectment would be entitled to recover 
judgment, if he did, by some act or other, declare 
his intention to determine the lease 
to the institution of the suit, notice 
such a case not being obviously necessary ; 
wise the suit should be dismissed. Such a 
falls within the Transfer of Property Act and 
under the Bengal Tenancy Act. Haidri 
v. Nathu , I. L. B. 17 All. 45, and Ansar AH 
dar v. C. E. Grey, 2 C. L . J. 403, referred 
Anandamoyee v. Lakhi Chandra Mitra (1906) 

I. L. R. 33 Gale. 339 

s. 157. 

^ee Landlord and Tenant — ConstitU' 

TION OF RELATIONSHIP — ACKNOWLEDG 

ment of Tenancy. 

I. h. R. 25 Gale. 

I. E. R. 26 Calc. 

3 C. W. 3ST. 

s. 158. 

See Res Judicata — Matters in 

I. Ii. R. 20 Calc. 

See ante, ss. 101 to 108. 

I. L. R. 30 Gale. 339 

1. — — Incidents of ten- 

ancy, application to determine— V alidity of lease . 
In a proceeding under s. 158 of the Bengal 
Tenancy Act (Act VIII of 1885), it is open to 
petitioner, if he acknowledges the opposite party 
to be a tenant, to dispute the validity of the lease 
under which he alleges his holding, and ' the 
Court is bound to go into and decide that 
question if raised. Bhupendro Narayan Dtjtt 
v. Nemye Chand Mundal 

I. L. R. 15 Calc. 
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, -- . — - — ~ — — Question as to 

boundaries-- Standard measure of the district— 
Evidence taken by an Ameen under s. 158 of the 
*«& 7 e % an< % / AcL Under a proceeding under 
s. 158 of the Bengal Tenancy Act, in which an 
enquiry was directed, amongst other things, as 
to the boundaries of certain plots held by certain 
raiyats, the Ameen took evidence as to the 
standard measure of the district, and the Court 
decided the case on their evidence. Held, that 
rn determining the boundaries the question as 
to what was the standard measure of the district, 
arose, and that the evidence was rightly received 
and acted upon. Deoki Singh v. §eogobind 
Sahoo . . . I. L. R. 17 Calc. 277 

to 


determine incidents of tenancy and to set aside 
lease— Admission of tenancy ■ — Landlord and 
tenant. An application made nominally for the 
determination of the incidents of a tenancy, but 
substantially for the purpose of setting aside the 
lease under which the tenant came into posses ■ 
sion, does not come within the scope of s. 158 of 
the Bengal Tenancy Act. Per Petheram, G.J., 
Prinsep, Pigot, and Ghose, JJ . — An admission 
of a tenancy in order to give jurisdiction under s. 
158 does not bring the case within the meaning 
of the section, the object of the section being to 
enable the Court to ascertain what are the inci- 
dents of the existing arrangement between a land- 
lord and his tenant, and not to enable the 
Court, in effect, to make a new contract for parties 
between whom no contract was in existence at and 
before the date of the application. Per Norris, 
,q he true construction of the application was 
a question for the determination of the Division 
Bench. Depended Kumar Btjndopadhya v. 
BhTJPENDRO Narain Dutt 

I. L. R. 19 Gale. 182 

4. — -- — Application to 

determine incidents of tenure — Applications against 
separate tenants— Form of petition— Procedure. 

S. 158 of the Bengal Tenancy Act does not 
authorize one application being made against a 
number of tenure- holders having separate and 
distinct tenures. The proper procedure is by 
separate applications against each. Gglap Chand 
Nowlakha v. Ashutosh Chatterjee 

I. X*. R. 21 Calc. 802 

B, Application for 

enhancement of rent when no settlement proceedings 
are m operation. The Cour., in dealing with an 
application under s. 158 of the Bengal Tenancy 
Act, cannot pass a decree for enhancement of 
the rent. Where therefore a landlord seeks to 
enhance the rent of his tenant when no settle- 
ment proceedings are going on, he must institute 
a suit for the purpose, and cannot do so by means 

' a l? hcati011 ™der s. 158. Bajeshwar 
Pershad Singh v. Burta Koer 

I. Xu R. 21 Gale, 807 


TENANCY ACT (VIII OR 
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f ■ . /: ; — Tenure , incidents 

oj -Application against some tenant holding two 
or more tenancies— Form of petition. Held by 
Petheram,. C.J., and Banerjee, J. (Bamfini, 
J; dissenting), that, under s. 158 of the Bengal 
Tenancy Act, the landlord is authorized to 
moiudemone application two or more tenancies 
held bv the same tenant. Golap Chand Nowlakha 
v. Ashutosh Chatterjee , , 1. L. R. 21 Gale P>/)P 
referred to. ^/further, by bI-e^.K 
that by virtue of s. 647 of the Civil Procedure 
Code, the provisions of that Code may be 
applied to all proceedings under the Bengal 
enancy Act, so far as they can be made appli- 
cable ; and therefore the inconvenience resulting 
iroin the _ proceedings becoming complicated by 
the inclusion of more tenancies than one in an 
application under s. 158 may be obviated by fol- 
lowing the course prescribed by s. 45, Civil pro- 
cedure. Code. Thalcur Prasad v. Fakirullah , 
I. L.R. 17 All. 100 : L. R. 22 1. A. 44, referred 
to. Djjendranath Boy Chowdhry v. Soylen- 
era Nath Boy Chowdi-iry ' 

I. L. R. 24 Calc. 197 
I C. W. N. 236 

7 : Transferability of 

holding ; question as to— Rents paid by raiyats 
as holding adjacent lands— Inquiry under s 158 
subject-matter of. The question whether the 
holding of ihe defendants is transferable cannot 
be gone into under s. 158 of the Bengal Tenancy 
Act. Where, in a proceeding under s. 158 of the 
Bengal Tenancy Act, the Court sent the case 
to the Collector for the purpose of a local 
inquiry with a view to determine the matters 
referred to in that section, and it was directed, 
among other matters, that the Bevenue Officer 
should find out what may be the rents payable by 
raiyats holding lands in the vicinity of a similar 
description : Held , that the Bevenue Officer ou^ht 
not to have directed his inquiry to the question 
mentioned above, but the inquiry should have been 
directed to find out what was the rent that was 
being paid by the particular defendants or had 
previously been paid by them. Pttrna Bai v. 
Bunshidhtjr Singh . „ 3 C. W. N. 15 

8 . — ~ — Bengal Tenancy 

Act (VIII of 1885), ss. 52, 158 , d . (d)— 

Jurisdiction— Additional rent for additional land, 

whether it can be determined . Under s. 158 el 

(d), of the Bengal Tenancy Act, a Court ha/ to 

determine what the existing rent is, and it has no 

jurisdiction to determine what the rent should 

be; and consequently additional rent for addi- 

tional area cannot be assessed in such a proceed- 

ing. Narain Thakur v. Ltjchmeshwar Singh 

( 8 * * * * * * * * * * 19 °1) .... 60. WN. 592 

180— Bengal Tenancy Act (VIII of 
loco), s . lot) — Ravyat holding at fixed rates if ac- 
qmres occupancy right. — His interest, not “ protected 
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BENGAL TENANCY ACT (VIII OF 
1885) — canid. 

— — s. 180 — concld . 

interest ” — Tenure or raiyati lease — Construction . 
Per Mookerjee, J., agreeing with Doss, J., (Jen- 
kins, C.J., not expressing any opinion), that 
the interest of a raiyat at fixed rates is not a “ pro- 
tected interest ” within the meaning of s. 160 of 
the Bengal Tenancy Act. A raiyat holding at 
fixed rates does not, after he has been in occu- 
pation for 12 years, become a “ settled raiyat ” 
of the village and thus acquire a right of occu- 
pancy. Bhtjt Nath Haskar v. Surendra Nath 
Dutt (1909) . . . 13 C. W. N. 1025 

ss. 180 (g), 163— 

JSee Sale for Arrears of Rent — Effect 
of Sale . I. L. R. 29 Calc. 818 

— ss. 180 (g), 167 — Protected interest — 

Incumbrance — Service of notice — Annulment of 
incumbrance. A patni kabuliyat contained the 
following clause : “ If I should let out this 
mehal in dur -patni to any person, such dur-patni - 
dar shall act according to the terms of my kabu- 
liyat Held, that even assuming that the patni 
patta contained the counterpart of the clause, the 
words did not amount to an express or implied 
permission to create a sub-tenure, and the know*- 
ledge of the proprietor of the creation of the sub- 
, tenure and the acceptance by him of the rent of 

the patni taluk through the sub-tenure-holder was 
not sufficient to constitute the sub- tenure a pro- 
tected interest within the meaning of s. 160 of the 
Bengal Tenancy Act. Mahammad Kaem v. 
Naffar Chandra Pal (1905) . 9 C. W. N. 803 

s. 161. 

See Sale for Arrears of Rent — In- 
cumbrances . I. L. R. 22 Gale. 364 
I. L. R. 23 Gale. 254 
I. li. R. 24 Gale. 537, 746 

See s. 167 . . 13 C. W. N. 412 

ss. 162, 163. 

See Sale in Execution of Decree — 
Setting aside Sale — General Cases. 

3 G. W. N. 333 

ss. 164, 105, 167. 

See Mortgage „ 8 C. W. N. 332 

s. 185 — Decree for rent — Tenure for 

holding, sale of — Landlord and tenant. A 16-anna 
| proprietor obtaining a decree for the whole rent 

due in respect of a mokarari tenure in a suit 
1 brought against all the tenants is entitled under s. 

{ 165 of the Bengal Tenancy Act to sell the tenure in 

1 execution of the decree, although he recognized 

I the fact that the tenants had sub-divided the tenure 

j and chose to accept a decree making each of them 

I separately liable for his own share of the rent. 

1 Tarini Prosad Boy v. Narayan Kumari Debi , 

I I. L. B. 17 Calc. SOI , referred to and explained. 

| : . Burro Lal v. J. M. Wilson (1905). 

I. L. R. 32 Calc. 680 


B ?E9; AIj te ^AB-CTT ACT (VIII OF 
looo) — contd. 


s. 166. 


See post, s. 167. 

ss. 186, 187 — Occupancy-holding — 

Mortgage— Incumbrance, annulment of— Fraud. 

° cc ttP anc y- h olding, which had been 
mortgaged by the raiyat of the holding, was pur- 
chased by a person in execution of a^decree for 
money obtained by him, and the purchaser re- 
purchased !t m execution of a rent decree against 
the old tenant for arrears, which had accrued pre- 
vious to his first purchase and annulled by a notice 
under s. 167 the mortgage of which he was aware 
at the time of his re-purchase. Held, that the 
purchaser did not commit any fraud in re-pur- 
chasing the property and was entitled to annul 
the mortgage, and the mortgagor was not entitled 
to get a decree upon the mortgage making the hold- 
ing liable for the mortgage debt. That the pur- 
chaser was not bound as representative of the old 
tenant to pay off the decree for rent obtained by 
the landlord. Surendra Mohan Singh v. Bansi- 
dhar Mabwari (1907) . . 12 C. W. N. 114 

* s. 167. 

See Appeal to Privy Council. 

I. Is. R. 35 Gale. 618 

See Civil Procedure Code (Act XIV 
of 1882) . I. L. R. 35 Gale. 618 

See Landlord and Tenant. 

I. L. R. 84 Gale. 298 

See Limitation Act, 1S77, s. 7. 

I. L. R. 29 Gale. 813 

See Mesne Profits — Mode of Assess- 
ment and Calculation. 

I. L. R. 30 Gale. 536 

See Sale for Arrears of Rent — In- 
cumbrances. 

I. L. R. 22 Gale. 364 
I. L. R. 24 Gale. 746 
I. L. R. 25 Cale. 551 
4 C. W. NT. 288, 735 
I. L. R. 28 Cale. 66, 180, 205 : 

5 C. W. 2ST. 272 

See Effect of Sale. 

I. L. R. 29 Gale. 813 

See Transfer of Property Act, s. 73. 

9 C. W. 3ST. 117 

• Bent sale — Annul- 


ment of mortgage by notice — Bight of mortgagee to 
apply to set aside sale. The service of notice under 
s. 167 of the Bengal Tenancy Act annuling a 
mortgage is no bar to the mortgagee making an 
application to set aside a sale of the tenure. Bbij 
Kumar Roy v. Dhanukdhari Raut (1906) 

10 G. W. N. 976' 

• Sale in execution 

— Encumbrances , annulment of. Per Geidt, J. 
(before the reference). S. 167, Bengal Tenancy 
Act, does not apply to a sale in execution of 
a rent decree of a portion only of a tenure or 
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B ®E? AI ' TENANCY ACT (VIII OP 
Ib85) — contd. 


— s. 109, el. (e). 

See Interest on Bent, 


Oider of remand Suit to annul incumbrances — 
Notice ■‘Dismissal of suit on the ground of non- 
service of notice— -Appellate Court holding 

service proved and remanding case . Where a 
suit to annul incumbrances by the purchaser 
pf a. putni at a sale for its own arrears was 
dismissed by the Subordinate Judge on the 
ground that the plaintiff had failed to prove the 
service of notices under s. 167 of the Bengal 
Tenancy Act, but the High Court on appeal held 
that the service of notices was proved and remand- 
ed the suit for the trial of the other issues in the 
case : Held , that though the order of the High 
Court was in form ~ 
decided the cardina 
the notices were 
order was therefore 
meaning of s. 505 
Saiyid Muzhar Hoi 
17 All 113; ::a 

I. L. B. 15 Bom. , 

Gopal Gossain v. Nafar Cm 


>/. The words “ date of 
(1), cl. (c), of the Bengal 
date of confirmation of 
date of sale. Matangini 
ath Has ( 1903) 

7 C. W. 3ST. 552. 

— Decree for rent under 
Attachment under decree 
>/ 1869, subsequently to 
)5 — General Clauses 
6*. 6. Before the 
ante into operation* 
:ler Bengal Act. 
a] Tenancy Act 
~~y in respect of 
was attached in 


Bengal Act VIII of 1869- 
obtained under Bent Law oj „ w 
the passing of Act VIII of 188, 

Consolidation Act (. I of 1868), 

Bengal Tenancy Act of .188 5 ca 
a decree for rent was obtained unc 
VIII of I860. After the Bcnga' 
of 1885 had become law, the tenancy 
which the rent had become due 
execution of such decree. A claim was subse- 
quently put in to the attached property by a 
third person, which claim was disallowed as being 

f ^i d o d r®“ !>/, ?• 170 of the Bengal Tenancy Act 
or iobo. Held, that the provisions of the Bengal 
Tenancy Act of 1885 were applicable to the pro- 
ceedings in execution j the term 44 proceedings 55 
m s. 6 of Act I of 1868 not including proceedings- 
m execution after decree. Deb Naraix Dott v 
Narendra Krishna . I. L. E. 16 Calc. 207* 


i an order of remand, it finally 
il point in the case, viz., whether 
properly served or not. The 
’© a 54 final decree 5 5 within the 
of the Civil Procedure Code. 
main v. Bodha Bibi, I. L. B. 
17 All. 113; Bohimbhoy Habibhoy v. Turner * 
I. L. E. 15 Bom. 155, referred to. Ananda 
Gopal Gossain v. Nafar Chandra Pal (1905) 
I. L. E. 35 Calc. 618 
s.c. 12 C. W. 3ST. 545 

4. : ; Priority— Purchase 

of jote at fuccemw rent and mortgage sales— Bengal 
Tenancy Act ( VIII of 1885), ss. 65, 161 , 167— Mort- 
gage-decree if an incumbrance. After a mortgagee 
had obtained a decree for sale on his mortgage, 
the landlord ot the jote , the subject of the mort- 
gage, brought in suit for rent and sold the jote in 
execution of a decree obtained therein. Later on 
the property was sold in execution of the mort- 
gage-decree and purchased by the mortgagee, who 
took possession : Held, in a suit for possession 
brought by the purchaser at the rent sale after 
notice served on the mortgagee under s 167 
Bengal Tenancy Act, purporting to annul the 
mortgage, that the question was really one of 
priorities, and the purchaser at the rent sale had 
priority over the purchaser in execution of the 
mortgage-decree. Ahhoy Kumar v. Bejoy Chand , 

;• Gale. 813, referred to. Gopi N\th 

Mohapatro v . Kashi Nath Beg (1909) 


m execution of decree fo, 
fractional co-sharer — Arrea 
share. An attachment of 
execution of a decree obta 
sharer for arrears of the n 
is not such an attachment 
s. 170 of the Bengal Ten 
hub Roy v. Jaod Ali Sirc 


t* anc ®- s * — Decree for rent oh- 

ned by one of several co-sharers, effect of -Bxe- 
Hon— Claim — Attachment— Civil Procedure Code 
cl XI V of 1882), s. 278. . Where a decree for... .the 
tire rent of a tenure is obtained, .by : one ".of: several 1 
■sharers by making the others party-defendants, 
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BENOAXa TENANCY ACT (VIII OE 
1885) — conic! . 

■ s, 188 — confd . 

tained by all the co-sharers, and s. 188 of the 
Bengal Tenancy Act has no application to a case 
like the present. Chundea Sekhar Patra v. 
Manjhbe . . . . 3C.¥. N. 386 


7 " — ~ Civil Procedure 

Code (Act XIV of 1882), s. 278 — Claim , Maintainabil- 
ity of . S. 170 of the Bengal Tenancy Act is confined 
to claims to the tenure, and not to claims adverse 
to the tenure and in which the nature of the ques- 
tion to be tried is whether the property claimed 
is part of the tenure or not. Jagabundhu Chat- 
topadhya V . Deenu Pal . 4 C, W. N. 784 


— — — — Civil Procedure 

(Act XI V of 1S82), s. 278 — Claim , maintain- 
ability of — Attachment of defaulting tenure. Where in 
execution of a decree for arrears of rent the de- 
faulting tenure is attached, no claim under s. 278, 
Civil Procedure Code, is maintainable, whether the 
claim is to the tenure or adverse to the tenure. 
Makbtjl Ahmed v. Rakhal Das Hazra 

4 C. W. N. 782 


6 . 


w. — — - — — — — — — r Civil Procedure 

Coae 9 s. 278 Whether claim maintainable, to a tenure, 
or holding attached in execution of a decree for 
arrears of rent. Held by the Pull Bench (Banerjee 
dissenting), that s. 170 of the Bengal Tenancy 
Act (VIII of 1885) bars a claim, under s. 278 of 
the Civil Procedure Code, to a tenure or holding 
attached in execution of a decree for arrears of 
rent due thereon, in all cases where it is shown 
that the decree was one for such arrears. Amrita 
Bal Bose v. Nemai Chand Mukhopadhya 
(l" 1 )* . • . X. L. B. 28 Gale. 382 : 

s. e. 5 O. W. N. 474 


7. ■ — — Decree for rent — 

Execution— -Claim under s. 278 , Civil Procedure Code 
(Act XIV of 1882) — Admissibility — Landlord's 
interest in tenure sold after decree — Decree , if con- 
tinues to be a first charge on tenure. When the 
plaintiff in a suit for rent is shewn to have been 
the landlord at the date of the suit and also at 
the date of the decree, both suit and decree would 
clearly he a suit and a decree under the Bengal 
Tenancy Act . As provided in s. 170 of the Bengal 
Tenancy Act, no claim can be preferred under 
s. 278, Civil procedure Code, when such a decree 
is put in execution. The fact that the plaintiff 
sold his interest in the tenure subsequently to 
obtaining the decree, would not prevent him from 
obtaining the benefit of s. 65 of the Act. Hem 
Chunder Bhunjo v. Mon Mohini Dassi , 3 C. W. N. 
604, overruled. Khetra Pal Singh Boy v. 
Kritarthamoyi Dasi (1906) 10 C. W. N. 547 : 

s. e. I. L, K. 33 Gale. 586 

- 8 , — ~ — . sub-s. (3 ) — Purchaser of a tenure , 
rigid of, to deposit decretal amount — Interest of 
purchaser void or voidable. When a tenure is 
advertised for sale the purchaser of the tenure has 
no right to make a deposit under sub-s. («3) of s. 
170 of the Bengal Tenancy Act and prevent the 


BEN GAB TENANCY ACT (VIII OF 

188 5) — con td. 

■ s. 168- — concld • 

sale, as he is not a person having an interest in 
tue tenure voidable upon the sale. Where a 
tenure was advertised for sale and the purchaser 
oi the tenure from the tenant against whom the 
decree for rent was obtained was allowed fey the 
lower Court to deposit the decretal amount under 
sub-s. (3) of s. 170 of the Bengal Tenancy Act to 
prevent the sale, the High Court on revision did 
not set aside the order on the ground that on a 
former occasion under similar circumstances the 
purchaser had made a similar deposit and the 
decree-holder had withdrawn the deposit. Jotin- 
dra Mohan Tagore v. Durga Babe (1905) 

‘ I0C.W.N.438 

0 4 Decree for arrears 

of rent due on two holdings — Claim, whether main- 
tainable — Civil Procedure Code (Act XIV of 1882), 
s. 278 . S. 170 of the Bengal Tenancy Act 
(VIII of 1885) does not apply to a decree obtained 
by a co-sharer landlord for his share of rent in re- 
spect of two holdings ; and that, therefore, when 
the holdings are attached in execution of such a 
decree, a claim under s. 278 of the Code of Civil 
Procedure is maintainable. Hriday Nath Dass 
Chowdhry v. Krishna Prasad SirJcar, I. L. B. 34 
Calc. 298 ; 11 C. IF. N. 497, and Bailcanta Nath 
Boy v. Thahur Debendra Nath Sahi, 11 C. W . N. 
676, referred to. Bipra Das Dey v . Rajaram 
Banerjee (1909) . . I. X». B. 38 Gale. 765 

10. — “ Pent decree ” — 

Decree for arrears due on two holdings — Attachment 
of holdings — Claim under s. 278, Civil Procedure 
Code (Act XIV of I8S2), if admissible. A decree for 
arrears of rent due in respect of two holdings is 
not a decree for rent as contemplated in Ch. XIV 
of the Bengal Tenancy Act. W r hen the holdings 
are attached in execution of the decree, s. 170 
of the Bengal Tenancy Act is no bar to a person 
preferring a claim under s. 278 of the Code of Civil 
Procedure (Act XIV of 1882). Hridoy Nath Das 
Chowdhury v. Krishna Prasad Sircar, 11 C. If. A. 
497 ; Baikanta Nath Boy v. Thahur Deben - 
dro Nath Sahi , 11 C. W. N. 676 , followed. 
Bipra Das Dey v. Bajaram Bandopadhya 
(1909) 13 C. W. N. 650 

s. 171. 

See Sale for Arrears of Bent — In- 
cumbrances I. L. B. 24 Gale. 537 

1 . — Unrecorded pur- 

chaser of share of durputni if may apply — Possession , 
suit for, by depositor, if necessary. An unrecorded 
purchaser of a share in a durputni tenure has an 
interest in the tenure which is voidable upon a 
sale in execution of a decree for rent obtained by 
the putnidar against the recorded tenants of the 
durputni, and as such can apply under s. 171, 
Bengal Tenancy Act. On depositing the amount 
mentioned in that section, he would be entitled to 
get possession, without being required to institute 

2 m 
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BENGAL; TENANCY ACT (Till OF 
1885) — corid. 


BENGAL TENANCY ACT (VIII OE 
1885)— concld . 


s. 171 — concld. 

a suit for that purpose. Umatul Fatima v. 
Nemai Outran Man evji, 6 G. L. J. 592, referred to. 
Radhika Nath Sarkar v Rakhal Raj Gayen 
(1909) .... 13 C. W, N. 1175 


See Appeal — Orders. 

I. Xi. B. 21 Gale.* 825 
See Civil Procedure Code. 1882, s. 244. 

9 C. W. N. 134 
See Limitation Act, Art. 178. 

I. X«. R. 24 Calc. 707 

See Special or Second Appeal — C rders 

SUBJECT OR NOT TO APPEAL. 

I. L. R. 24 Gale. 707 


2. — — — ' Bent — Payment to 

prevent sale. Where a decree made in a suit for rent 
was in the main one for rent, although it included 
other sums, which were not strictly rent, within the 
meaning of the Bengal Tenancy Act, and in exe- 
cution thereof the tenure in area was ordered to 
foe sold under Chapter XIV of the Act and adver- 
tised : Held, that the holder of an under- tenure 
liable to be avoided would be justified in making 
a payment to prevent the sale of the superior 
tenure and having made the payment, would be 
entitled to the rights, which are given to a person, 
who makes a payment under s. 171 of the Bengal 
Tenancy Act, A lease provided that a certain sum 
was payable by a tenant direct to the landlord 
as maUIcana and certain other sums were payable 
by the tenant for Government revenue and other 
demands, which the landlord was himself bound to 
pay. Held, that the latter sums, though not 
actually payable to the landlord, were payable for 
the use and occupation of the land held by the ten- 
ant, and might have been made payable to the 
landlord direct, although for convenience it was 
arranged that the tenant should pay them for 
the landlord, and came within the definition of 
rent in s. 3 of the Bengal Tenancy Act. Jnanada 
Sun dari Chowdhkani v. Atul Chandra Chakra - 
VARTI (1905) . X. Is. R. 32 Calc. 972 

: 3, — r ~ Might of depositor to 

obtain possession-- Procedure-— Application or suit. 
Where a deposit is made under s, 171 of the Bengal 
Tenancy Act the depositor can, as against the 
judgment "debtor, obtain delivery of possession 
of the holding advertised for sale, by application 
to the execution Court : but by such application 
the depositor is not entitled to invite the execu- 
tion Court to oust a stranger to the proceeding. 
If he is met by a stranger, his remedy is by a 
regular suit for recovery of possession. Ram 
Narain Routh v. Lal Das Rotjth (1907) 

12 C. W. N. 55 

4. — — — Bengal Tenancy Act 

(VI 11 of 1SS5), ss. 86, 171 — Surrender by raiyat — 
Under -raiyat in' possession having paid rent due by 
raiyat — Mortgage — Ejectment Where a raiyat sur- 
rendered his holding at a time when the holding 


See Transfer of Property Act, s. 73. 

9 C. W. N. 117 


„ Sale for arrears of 

rent — Purchase by benamidar for judgment-debtor — * 
Sale void or voidable — Suit to set aside sale — 
Proper Court to decide whether sale should stand or 
not. Where a sale takes place under the Bengal 
Tenancy Act in execution of a decree for arrears 
of rent, and the purchaser is found to be a mere 
benamidar for the judgment-debtor : Held, in a 
suit to set aside the sale on that ground, that 
on the wording of s. 178 the sale was only voidable* 
and not absolutely void ; that section leaves 
it in the discretion of the Court to set aside 
the sale or not as it thinks fit. Under that section, 
the proper Court to determine whether the sale 
should stand or not is the Court that held the 
sale. Gopal Ci-iunder Mttra v. Ram Lal 
Goshain . , . X. L. B. 21 Calc. 554 


See Civil Procedure Code, s. 310A 

13 a W. N. 224 


See Execution of Decree — Effect of 
Change of Law pending Execution. 

X. Xi. R. 22 Calc. 767 

See Sale for Arrears of Rent — Set- 
ting aside Sale— General Cases. 

X. Xi. B. 23 Calc. 393, 396, note 

1..- — : — — - — - — — — — * .Act , creating new 

rights , Effect of — Application for execution. The 
provision of an Act which creates a new right 
cannot, in the absence of express legislation or 
direct implication, have a retrospective effect. 
Held, accordingly, that a judgment-debtor’s right 
under s. 174 of the Bengal Tenancy Act to set 
aside a sale did not avail where the sale was held 
in pursuance of a decree, the execution whereof 
had been applied for before that Act came into 
operation. Lal Mohun Mukerjee v. Jogendra 
Ohunder Roy. Bonomali Chunder Ghosal v. 
Ramkali Butt . . . 1. 1*. B. 14 Gale. 636 
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BENGAL TENANCY ACT (VIII OF 

1885) — contd . 

— s. 174 — contd. . 

2. _ — Execution applied 

for after passing of Act . VII 1 of 1885 — Decree being 
previous to the Act — Bengal Act VIII of 1869 — 
Construction of statute. A sale in execution of a 
decree passed under Bengal Act VIII of 1869, 
execution having Been applied for after Act VIII 
of 1885 had come into force, cannot be set aside 
under s. 1 74 of the latter Act. Principle of Lai 
Mofmn Mukerjee v. JogendraChunderRoy, I. L. R. 
14 Calc. 636, applied. Uzir Ali v. Ram Komal 
Sixaha . . . I. L. R. 15 Calc. 383 

3. — Judgment-debtor , 

meaning of. The word “ judgment-debtor ” as used 
in s. 174 of Act VIII of 1885 does not include a 
transferee or assignee from a judgment-debtor, but 
must be construed strictly as referring to a 
judgment-debtor alone. Rajendro N arain Roy 
'v. Phudy Mondul . I. L. R. 15 Calc. 482 

4. - — ~ -- Tenure sold in 

execution of a decree for cesses — Rent , definition 
of, Bengal Tenancy Act , s. 3 , cl. 5 — Bengal Cess 
Act ( Bengal Act IX of 1880), s. 47. S, 174 of 
the Bengal Tenancy Act is applicable to the ease 
of a tenure or holding sold by the landlord in 
execution of a decree for arrears of cesses due 
thereon, although s. 174 is not specifically 
mentioned in s. 3, cl. 5, as one of the sections to 
which the extended definitions of rent is applica- 
ble. Kisnoiti Mohtjn Roy v. Sarodamani 
Dasi . . . . . 1C.W.E30 

5. — and s. 182 — Setting aside sale — 

— Decree” meaning of. The word “ decree,” 
In s. 174 of the Bengal Tenancy Act, no doubt 
primarily refers to the decree of which execution 
Is sought for ; but if in the meantime, that is to 
say, before the sale is actually held, the decree 
of the first Court, of which execution was applied 
for, is modified in appeal in favour of the judg- 
ment-debtor, then necessarily “ the decree 55 must 
be the decree of the Appellate Court. So where a 
decree for rent was passed by the first Court on the 
11 tli January, and in execution of the decree the 
defaulting tenure was sold on the 5th June, but 
in the meantime the decree had been modified by 
the Appellate Court on the 18th May : Held, 
that the judgment-debtor could set aside the sale 
by depositing within 30 days from the date of sale 
the amount covered by the decree of the Appellate 
Court, together with a sum equal to five per centum 
of the purchase-money. Bhiki Singh v. Bhanij 
Mahton , , . . 3 C. W. N. 231 

0, j, Proceeding in 

' execution of decree— Application for execution— Civil 
Procedure Code , 1882, s. 647. A proceeding, under 
"su 174. of the Bengal Tenancy Act is not a proceed- . 
dag for the execution of a decree ; it may be a 
proceeding relating to the execution of a decree, 
.■bat it does not come within the Explanation to s. 
;647: of ■ the Civil Procedure Code as being an ap- 
plication for the execution of a ' decree. Sure 


BENGAL TENANCY ACT (VIII OF 

1885 ) — contd. 

s, 174 — contd. 

Narain Lall v. Goiiqke Prosad 

3 C. W. N. 344 

7. • — Deposit, nature 

of — Po wer to set aside sale. The deposit under s. 174 
of the Tenancy Act must be of such a nature as to 
be at once payable to the parties, and a Court has 
no power to set aside a sale under that section un- 
less the judgment-debtor has complied strictly 
with its provisions. Rahim Btjx v. Ntjndo Lal 
Gossami . . . I. L. B. 14 Calc. 321 

8. — Nature of deposit 

required. A deposit under s. 174 of the Bengal 
Tenancy Act must bo such as the decree-holder 
may draw out at once ; a deposit not made pay- 
able to the decree-holder until a certain event had 
happened is not a good deposit within the meaning 
of that section. Shakote v. Jotindra Mohtjn 
Tagore . . . . 1C.W.E 132 

9. — Sale for arrears of 

rent — Deposit , extension of time for, when Court 
is dosed . Where a tenure is sold for arrears of 
rent under the Bengal Tenancy Act of 1885, the 
judgment-debtor, under s. 174 of the Act, may 
apply to have the sale set aside on his depositing 
in Court for payment to the decree-holder the 
amount recoverable under the decree with costs, 
and for payment to the purchaser a sum equal 
to 5 per cent, of the purchase money ; and if the 
Court be closed on or before the last day of the 
period limited, the judgment-debtor may pay the 
said sum into Court on the first day the Court 
re-opens, notwithstanding the absence of express 
provision to that effect. Shooshee Rhus an 
Rtjdro v. Gobixd Chtjnder Roy 

I. L, R. 18 Calc. 231 

See Peary Mohtjn Aich v. Anxjnba Char. an 


Biswas 

. 

. I. L. R. 18 Calc. 631 

10. __ 


- Amount of deposit 


payable incorrectly calculated by an officer of the 
Court — Sale for arrears of rent. The judgment- 
debtor within 30 days from the date of sale 
deposited in Court, under s. 174 of the Bengal 
Tenancy Act, the amount which had been calcu- 
lated in the office of the Munsif as the amount 
payable under the section. Subsequently on 
its being discovered that the amount was short 
by a small sum, the calculation being incorrect, 
the Munsif held that the provisions of the section 
had not been complied with, and passed an order 
confirming the sale. Held, that, when the amount 
payable by the judgment-debtor under s. 174 
Jias been calculated and settled by an officer of 
the Court, and when that amount has been 
paid into Court, an order setting aside the sale 
must he made by the Court as a matter of right. 
The order of the Munsif confirming the sale 
was therefore without jurisdiction, and must be 
set aside. Ugrah Lall v, Radha Peksmaxi 
Singh . . * * L L. R, 18 Calc. 255 
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BENGAL TENANCY ACT (VIII OF 

1886) —contd. 

— - 8 . 174 — contd. 

Sec, Makbool Ahmed Chowdhry v. Bagle 
Sabhan Ghowbhe'v . 1. L. B. 25 Calc. 009 

11* • - — Application to set 

aside sale for arrears of rent — Deposit of decretal 
amount incorrectly calculated by ministerial officers 
of Court — Effect of deposit without a prayer in 
express terms to set aside the sale — Challans ■ — 
Practice . The judgment-debtor, within thirty 
days from the date of sale of his holding for 
arrears of rent, deposited in Court, under s. 174 
of the Bengal Tenancy Act, the decretal amount 
by a ehallan endorsed by the chief ministerial 
officer of the Court executing the decree. Subse- 
quently it was discovered that the amount 
was short by 9 pies, which the judgment-debtor 
forthwith paid in, making up the deficiency, 
and presented a petition, praying that “ the 
execution ease may be declared as finally closed,” 
but without applying in express terms to have 
the sale set aside. Held, that, under s. 174 of 
she Bengal Tenancy Act, the Court was bound 
to set aside the sale, notwithstanding that 
the applicant did not in express terms ask for 
that, relief. Ugrah Lall v. Radha Per shad 
Singly 1. L. R. IS Calc . 255, referred to. Per 
Amber A li, A— -The fact of his depositing the 
amount was a sufficient indication of his intention 
to seek the relief. Per Macfherson, J.— The 
ehallan, which sets out the purpose of the deposit, 
may be regarded as a sufficient application. Ab- 
dul liATii? Moonshi v . Jadub Chandra Mitter 
I. L. B. 25 Calc, 216 

12. < - — Jurisdiction, of 

Civil Court — Civil.' Procedure Code ( Act XIV of 
1SS2), s. 11 — Right of suit, to set aside sale for 
arrears of rent — Deposit in Court. No suit is 
maintainable to set aside sale under the pro- 
visions of b. 174 of the Bengal Tenancy Act. 
The right under the .section to have a sale set 
aside its not an abstract right which can be en- 
forced by suit against any particular person, but 
is a right to call upon a Judge to set aside a 
sale, and on his refusal to proceed in revision. 
Kabilaso 'Kobe v . Eager Nath Saran Singh 

1. 1*. B. 18 Calc. 481 

13. — - — Civil Procedure 

Code, 18 $2, s. 2 95 — Dcjtosit made by judgment- 

, dehor. S. 295 of the Code of Civil Procedure 
does not apply to a deposit made by the judg- 
ment-debtor under s. 174 of the Bengal Tenancy 
, Act# 1 Bihari Dal Pal v. Gopal Dal Seal 

1 C. W. N. 895 

; ; — — : — — — — Setting aside of 

mle^Deposit — Calculation by an officer of the 
OowL i Where, upon setting aside a sale under 
s* 174 of the Bengal Tenancy Act, it was 
found that the amount of deposit fell short 
of the amount required to be deposited under 
the law, but that this was owing to a mistake 


BENGAL TENANCY ACT (VIII OF 
1885) — contd. 


s. 174 — concldt 


in calculation by the officer of the Court who 
ordinarily supplied such information, and it 
appeared that the Chief Ministerial Officer of 
the Court had also signed his approval of the 
information by signing the ehallan : Held , that 
this was a case in which the High Court ought not 
to interfere. Chandi Charan Mandal v. BanJce 
Behary Lai , J. L . R. 26 Calc. 449 , distinguished.. 
TJgra Lall v. Radha Per sad Singh , I. L. R. IS 
Calc. 255 , referred to. Abdool Latif Mocnshi v. 
Jadub Chandra Milter, 1. L. It 25 Calc. 216 , fol- 
lowed. SheiKh Fakir v. Beraj Mo bint Dasi 

( 1906 ) ii a w. n. lie 


15. 


Civil Procedure 


Code ( Act XIV of 1882), s.511 — Applications under 
both sections — Withdrawal of latter — Effect— Ap- 
peal. An order under s. 174 of the Bengal 
Tenancy Act is appealable if the question is 
between the parties to the suit or their repre- 
sentatives and the question raised is a question 
relating to execution, discharge or satisfaction 
of the decree. The word “ applies ” in the pro- 
viso to s. 174 of the Bengal Tenancy Act 
means “ applies and prosecutes.” If a judg- 
men c-debtor has made an application under s. 311, 
C. P. C., he is competent to apply under s. 374- 
of the Bengal Tenancy Act if he withdraws his 
application under s. 311, C. P. C. Where a judg- 
ment-debtor made an application under s. 311, 
C. P. 0., on the 13th of July to set aside a sale 
held on the 8th July, and subsequently on the 6th 
August he applied under s. 174 of the Bengal 
Tenancy Act, and the Court ordering that the 
money might be received if the application under 
s. 31 i was withdrawn j the necessary deposit was 
made on the following day, and on his -application 
on the 7th August to withdraw the application 
made under s. 311, C. P. C., the same was dis- 
missed on the 24th August and the application 
under s. 174, Bengal Tenancy Act, allowed ; 
Held , that the order under s. 174 of the Bengal 
Tenancy Act for setting aside the sale was validly 
made. * Sital Bai v. Nand Lal (1909) 

13 C. W. N. 591 

s. 170. 

See Sale for Arrears of Kent— In- 
cumbrances . I. Ii. B* 22 Calc. 384 

_ s. 178. 

See ante , s. 67 . .13 C. "W*. N, 95 

See ante , s. 116 . . 13 C. W. N. 081 

See Interest — Miscellaneous Cases — 
Arrears of Bent. 

I. Is. B. 24 Calc. 37 
I. L. B. 26 Calc. 130, 315 
3 C. W, N. 37, 194 

See Landlord and Tenant— Forfei- 
ture — Denial of Title. 


( 1129 ) 


DIGEST OF CASES. 


( 1130 ) 


.'BETTOAD TENANCY A.CT (VIII OF 
1885) — con'd. 

& 178 — concld. 

See Kxrht of Occupancy — Acquisition 
of Eight— Mods of Acquisition. 

I. Xi. B. 24 Calc. 272 : 
Ii. B. 23 I. A. 158 

See Bight of Occupancy — Transfer 
of Eight . I. Xi. B. 23 Calc. 427 
I. Xi. B. 28 Calc. 184 

.. Right of occupancy — 

Agreement restricting right of occupancy — Suits 
/pending when Act came into force. S. 178 of the 
Bengal Tenancy Act (Act VIII of 1885) has no 
application to suits instituted before the date 
. on which that Act came into force. So where 
a landlord sued to eject a tenant who had 
executed a solenamah agreeing to hold the land 
in suit for a specified period at a specified rent, 
and providing that the landlord was to be at 
..liberty to enter on the lands at the expiry of the 
period, and the suit was instituted on 6th 
October 1885, and where it was found that 
.at the date of the solenamah the tenant had ac- 
quired a right of occupancy with respect to some 
of the lands in suit : — Held, that the tenant was 
not entitled to the benefits conferred by s. 178, 
cl. 1, sub-cl. (6), of the Bengal Tenancy Act, but 
was liable to be ejected. Moheshwar Pershad 
Narain Singh v. Sheobaran Mahto. Hohesh- 
war Pershad Narain Singh v. Dursun Raut 
I. Xi. B. 14 Calc. 621 

s. 178 (1), el. (a), s.^ 173 (3), cl. (a), 

s. 181. 

See Right of Occupancy. 

I. D. B. 33 Calc. 136 

s. 178, sub-s. (1), el. (a), sub-s. (3), 

cl. (a) — Contract stipulating re-entry on raiyat' s 
death — Validity — Bengal Act VIII of 1869 , s. 7. 
A valid contract of tenancy providing that the 
tenant, a raiyat, should hold the land for his 
lifetime, and that the landlord would have the 
right to re-enter on his death, could be created 
before the passing of the Bengal Tenancy Act. 
Such a contract does not come within the terms of 
the provisions in cl. (a), sub-s. (I) or cl. (a), sub-s. 
(3) of s. 178 of the Bengal Tenancy Act, and is 
therefore enforcible. The contract in this in- 
stance having been created by a solenamah in 1877 
and the tenant dying in 1902. Held , that the 
landlord can recover khas possession. Raul 
Chandra Chakra varti v. Nistarini Debi (1905) 

10 C. W. NT. 533 
s. e. I. Xi. B. 33 Calc. 136 

s. 178 (h). 

See Interest — Miscellaneous— Cases 
— Arrears of Rent. 

I. Xi. B. 28 Calc. 227 
I. Xi. B. 29 Calc. 674 


BENGAL TENAHCY ACT (VIII OP 
1885) — contd. 

— s. 17a 

See Cess . . I. Xi. B. 15 Calc. 828 

I.L. B. 28 Calc. 611 
3. C. W. MV 608 

See Interest — Miscellaneous Cases — 
Arrears of Rent. 

I. L. B. 26 Calc. 130 
3 C. W. M. 37 

~ • Landlord and tenant — 

Mokurari lease— Abatement of rent—Diluvion 

Bengal Tenancy Act ( VIII of 1885), ss. 52, 178, 179. 
A tenant holding under a permanent mokurari lease 
is not entitled to get abatement of rent by reason 
of a portion of the land in his occupation having 
been diluviated by the action of a river. Nanda 
Lall Mukerjee V. Kymuddin Sardar (1905) 

9 C. W. M. 886 

s. 180, 

See Right of Occupancy — Acquisition 
of Right — Mode of Acquisition. 

X. Xi. B. 17 Calc. 393 

s. 181. 

See Chaukidaei Chakran Land. 

9 C. W. M. 571 

See Ghatwali Tenure. 

6 C. W. NT. 94 

See Occupancy Bight. 

8 C. W. M. 860 

See Service Tenure. 

I. L. B. 25 Calc. 131 

— s. 182 — Homestead land of raiyat — 

Occupancy right . It is not required by s. 182 of 
the. Bengal Tenancy Act that a tenant in occu- 
pation of homestead land should be a raiyat in 
the village, in which the homestead land is situ- 
ated, nor is it necessary for him to be the tenant 
under the same landlord as the landlord of the 
homestead land. Kripa Nath Ohakrabutty 
v. Sheikh Anu (1906) . . 10 C. W. M. 944 

s. 183. 

See Landlord and Tenant. 

8 0,W. M. 235 
See Right of Occupancy— Transfer of 
Right . I. !«. B. 23 Calc. 179, 427 
X. Xi. B. 26 Calc. 184 

I. s. 184 and Sell. Ill, Part I, 

Art. 3 — Occupancy raiyat — Suit — Limitation. The 
suit mentioned in s. 184 and Sell. Ill, Part I, 
Art. 3, of the Bengal Tenancy Act, 1885, means a 
suit by an occupancy raiyat as such, that is, an 
occupancy raiyat claiming a right of occupancy as 
against his landlord. Chunder Kj shore Day 
alias Mukhori Dey v. Raj Kishore Mozumdar 
I. L. B. 15 Calc. 450 

2 s. 184, and Scb. Ill, Art. 3- 

Limitation Act (XV of 1877), Sch. II, Art . 47— 
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s. 184 — concld. 

Attachment under s. 146 of the Criminal Procedure 
Code-— Appellate Court , power of, to take cognizance 
of limitation for the first time — Suit to recover 
possession of land by ocmpancy-raiyat. On the 
9 th of February, 1895, the plaintiff was dispossessed 
from his raiyati lands and on the 31st of May, 
1895, those lands were attached under s. 146 
of the Code of Criminal Procedure ; and on 
the 31st of May, 1897, the plaintiff instituted 
a suit to recover possession of the same. Held, 
that the suit was barred by limitation under 
Art. 3, Sch. Ill of the Bengal Tenancy Act ; and, 
the limitation having already commenced to run 
from the 9th February, 1895, i.e., from the date 
of the actual dispossession, the plaintiff could 
not have a fresh start of limitation from the 
date of the subsequent attachment by the Criminal 
Court. Held , further, that the lower Appellate 
Court was empowered to take cognizance of the 
question of limitation under s. 4 of the Limitation 
Act and s. 184 of the Bengal Tenancy Act, although 
it had not been raised as a defence in the Court 
of first instance, if upon the proceedings in the 
case it was clear that the suit was barred by limi- 
tation. Deo Narain Chowdhury v. Webb (1900) 
I. Xj. R. 28 Gale. 86 ; 

5 C. W. FT. 160 

• s. 188. 

See ante, ss. 65 and 188. 

See ante , ss. 90, 52, 188. 

See Co-sharers— Suits by Co-sharer 

WITH RESPECT TO THE JOINT PRO- 
PERTY — Kabuliyats. 

7 C. ¥, N. 670 

See Landlord and Tenant 

13 C. W. ST. 635 

See Superintendence of High Court 
—Civil Procedure Code, 1882, s. 622. 

I. L. R. 15 Calc. 47 

1. Co-sharers, suit by 

— Parties. S. 188 of the Bengal Tenancy Act 
applies only to such matters as aT landlord is," under 
the Act, authorized or required to do ; there is 
nothing in that Act which requires or authorizes 
a landlord to sue thereunder for arrears of rent. 
One of several joint landlords is competent to 
sue for the entire rent due from a tenant making 
his co-sharers parties to the suit. Prem Ciiand 
Nuskur v. Mokshoda Debi 

I. Ii. R. 14 Calc. 201 
Umesh Ohunder Roy v. Nasir Mullick 

I. Xi. R. 14 Gale. 203, note 

% Suit for rent — Co- 

sharers , suit by— Joint undivided estate— Jurisdic- 
tion— Civil ^ Procedure Code (Act XIV of 1882), s. 
622. A District Judge, in deciding a rent-suit, 
held that s. 188 of the Bengal Tenancy Act 
prohibited the Court from entertaining the suit 


BENGAL TENANCY ACT (VIII OF 

1885) — contd. 

' — s. 188 — contd. 

in the form in which it had been framed, and 
therefore dismissed the suit. Held, on an appli- 
cation under s. 622 of the Civil Procedure Code 
to have the judgment of the District Judge set 
aside, that the District Judge had acted in the 
exercise of his jurisdiction illegally, inasmuch as 
s- # 188 had no application to the case, and that 
his decision must be set aside. Prem Chasid 
NusTeur v. Mokshoda Debi, /. L. R. 14 Calc. 
201, and Umesh Ohunder Roy v. Nasir Mullick , 
I. L. R. 14 Calc. 203 note, followed. Amir 
Hassan Khan v. Slieo Balcsh Singh , I. L. R. 
1 Calc. 6 : L, R. 11 I. A. 237 , distinguished. 
Jugobundiiu Pattuck v. Jadu Ghose Alkushi 
I. L. R. 15 Gale. 47 

3. and s. 158 — Co-sharers — Joint 

landlords — Application under s. 158 by one of 
several joint landlords — Refusal by joint land- 
lords to join in such application, effect of. An. 
application under s. 158 of the Bengal Tenancy Act, 
1885, cannot be made by one of several joint land- 
lords. S. 188 of the Act requires that suefi an 
application should he made by all the landlords 
acting together, and it is not a sufficient compliance 
with its provisions to make the landlords, who refuse 
to join, parties to the proceedings under s. 158. 
Chum Singh v. Hera Mahto, 1. L. R. 7 Calc. 
633 , Kali Chandra Singh v, Rajhi shore Bhuddro , /. 
L. R. 11 Cede. 615 , Rashhehari Mukerji v. Sakhi 
Smdari Dasi , l . L. R. 11 Calc. 644 , Abbul 
H ossein v. Lull Chand Mohian I. L . R. 10 Calc. 
36, Prem Chand Nusknr v. Mokshoda Deli, /. 
L. R. 14 Calc. 201 , and Jogobmidhu Pattuck v. 
Jadu Ghose Alkushi, I. L. It 15 Cede. 47, referred 
to. Moheeb Ali alias Bummer v. Ameer Rat 

I. L. R. 17 Gale. 538 

4. — — Co-sharers — 8 u i l 

for enhancement of rent or for additional rent — 
Joint landlords. Having regard to the provisions 
of s. 18S of the Bengal Tenancy Act, 1885, where 
two or more persons are joint proprietors, they 
must all join in bringing a suit for enhancement 
of rent or for additional rent. Guni Mahomed 
v. Moran, I. L. R. 4 Calc. 96, referred to. Copal 
Chunder Das v. Umesh Narain Chowdhry 

I. L. R. 17 Calc. 685 

5. - — Ejectment , suit for 

-Co-sharers— Joint landlords. S. 188 of the Bengal 
Tenancy Act of 1885 is no bar to a suit for eject- 
ment by one or two joint owners when the suit is 
brought under the contract law on a breach of the 
conditions of a lease by the tenant. Haripria 
Debt v. Ram Churn Myth I. L. R. 19 Gale. 541 

8. — Lands formed by 

drying up of hhil or marsh — Suit for share of new 
lands and for assessment — Suit for possession of 
whole of land and for assessment. The principal; 
defendants held a holding under the plaintiffs 
and their eo-sharers. Subsequent to the creation 
of the original holding, defendants took possessions. 
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1885) — contd. 

s. 188 — contd. 

of certain lands by gradual encroachment. Plain- 
tiffs brought a suit for recovery of their share of the 
encroached lands or for assessment of rent, and 
made their co-sharers parties. Held, that it was 
altogether a new holding, and the rent that would 
be assessed upon that would be a new rent in re- 
spect of the new holding, and a suit for the assess- 
ment of rent is not an act that is authorized by s. 
188 of the Bengal Tenancy Act, and s. 52 was not 
applicable. Prem Ghand Naskur v. Molcshoda 
DeM, I. L. R. 14 Calc. 201, Umesh Chunder Roy 
v. Nash Mullick, I. L. R. 14 Calc. 203 note, and 
Jugobundhu Pattuck v. Jadu Chose Alkushi , I. L. 
R. 15 Cede. 47, referred to. But where a co- 
sharer landlord claims for khas possession with an 
alternative claim for rent, not merely of the ad- 
ditional land found in possession of the tenants 
over and above the land of their own holding, 
but in respect of the entire quantity of land found 
in possession of the tenants including the lands of 
their old holding : — Held, that s. 52 of the Bengal 
Tenancy Act applied, and s. 188 would bar the 
maintainability of such a suit at the instance of a 
cosharer landlord. Copal Chunder Das v. Umesh 
Narain Chowdhry , I. L. R. 17 Calc. 695 , relied 
on. Khandakar Abdul Hamid v. Mohini Kant 
Saha .... 4 C. W. KT. 508 

7. Decree for rent ob- 

tained by only some of co-sharer landlords — Sale 
in execution of such decree of occupancy holding 
not transferable by custom. A decree for rent 
obtained by some of certain co-sharer landlords, 
and not by the whole body of them, is not a decree 
under the Bengal Tenancy Act. Prem Chand 
Nuskur v. Molcshoda Debi, 1. L. R. 14 Calc. 201, 
and Jogobundhu Pattuck v. Jadu Chose Alkushi, 
1. L. R. 15 Cede. 47, referred to. An occupancy 
holding which is not transferable by custom, as 
also the interest of the judgment-debtor in the 
said holding, not saleable in execution of such 
decree. Bhiram Ali Shaik Shikdar v. Gopi Kanth 
Sliaha, 1. L. R. 24. Calc 355 , referred to. Dukga 
Chaean Manual v. Kali Prasanna Saekar 

I. L. H. 26 Calc. 727 : 

3.C.W.I, 580 

8. — ; Joint landlords — 

Tenure , enhancement of rent of — Fractional co- 
sharers-— Suit for enhancement of rent of a tenure by 
some only of several joint-landlords. The provisions 
of s. 188 of the Bengal Tenancy Act apply to a suit 
by some only of several joint-landlords to enhance 
the rent of a tenure, whether such tenure was in 
existence at the date of the permanent settlement 
or not, and preclude such a suit being brought. 
The plaintiffs, who were some only of the co-sharers 
in a zamindari, instituted a suit to enhance the 
rent of a tenure within the zamindari and to re- 
cover their share of the rent at the enhanced rate 
for a specified period. Of the tenure- holders, 
some were co-sharers of the plaintiffs in the zamin- 
dari, and the remainder were not interested therein. 


BENGAL TEKAKCY ACT (VIII OF 

1885} — contd. 

— s. 188 — contd. 

It was admitted that the plaintiffs collected their 
share of the rent of the tenure separately from 
their co-sharers, who were sharers in the tenure. 
The plaintiffs alleged that they had requested the 
latter to join them in instituting the suit, but 
that they had declined to do so, and. they accord- 
ingly made them defendants in the suit. Held, 
that the plaintiffs could not maintain the suit 
having regard to the i)rovisions of s. 188 of the Act. 
The term “ joint-landlords in that section must 
be taken as including all co-sharers under whom 
a tenant holds, whether such co -sharers collect 
their quota of rent from the tenants jointly or 
separately. Prem Chand Nuskur v. Molcshoda 
Debi, I. L. R. 14 Calc. 201, Copal Chunder Das 
v. Umesh Narain Chowdhry, 1. L. R. 17 Calc. 
695, and Beni Madhub Roy v. Jaod Ali Si car, 
I. L. R. 17 Calc. 390, referred to. Haladhar 
Saha v. Rhidhoy Sundri I. L. B. 19 Calc. 593 

9. Joint landlords — 

Arrangement with fractional co-sharers , effect of 
— Separate tenancy. Creation of. Where a tenant 
has agreed to allow one of several co-sharer land- 
lords to deal with him as if he were his own tenant 
without any regard to the interests of the other 
co-sharers, the effect is to create a separate ten- 
ancy under such fractional co-sharer, and s. 188 
of the Bengal Tenancy Act is inapplicable to such 
a case. Copal Chunder Das v. Umesh Narain 
Chowdhry, 1 . L. R. 17 Calc. 695, distinguished. 
Panchanan Banerjee v. Raj Kumar Guha 

I. L. B. 19 Calc. 610 

10. — - — ' Co - sharers — Suit 

by one co-sharer entitled to collect rent separately, for 
additional rent for land brought under cultivation 
payable in terms of lease — Joint landlords— Suit 
for rent — Collection of rent separately . A tenant 
held 19-1- bighas of land under a kabuliat granted 
by three joint landlords, which provided, inter 
alia , that rent was to be paid at the rate of R I-8 
per bigha in respect of 8 bighas only, and that the 
remaining Ilf- bighas, which were then uneultur- 
able, should, when they became fit for cultivation, 
be assessed with rent at the same rate. One of 
the co-sharers, who was admittedly entitled, un- 
der arrangement, to collect his share of the rent 
separately, instituted a suit against the tenant, 
joining his( co-sharers as defendants, to recover 
arrears of his share of the rent for a specific period, 
and claimed to be entitled to recover rent in 
respect of the whole 19 J bighas, on the allegation 
that the 11 1 bighas had then become fit for culti- 
vation, and were therefore liable to be assessed 
with rent at the rate mentioned in the kabuliat. 
The tenant objected that, having regard to the 
provisions of s. 188 of the Bengal Tenancy Act, 
the suit would not lie at the instance of the plain- 
tiff alone. Held, that the suit did lie. It was 
clearly not one for enhancement of rent in the 
sense in which that term is used in the Bengal 
Tenancy Act, nor was it one for additional rent 
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for excess land within the meaning of s. 52 of that 
Act, and as the plaintiff was entitled to collect 
his share of the rent separately, there was no reason 
why he should not be entitled to claim separately 
the rent payable, not upon any fresh adjustment 
of the rent inconsistent with the continuance of 
the old tenancy, but upon an ascertainment of 
the rent payable in accordance with the terms 
of the original letting. Guni Mahomed v. Moran , 

I. L . B. 4 Calc. 96, and Gopal Chunder Das v. 
Umesh Narain Chowdhry , I. L. R. 17 Calc. 695, 
distinguished. Ram Chunder Chuckrabutty v. 
Giridhur Dutt . .1. Xj, R. 19 Cale. 755 

11. . — iih — — — Suit by co-sharer 

for rent payable under terms of lease — Suit by one of 
several joint-landlords. Plaintiff, the eo -plaintiff, 
defendant No. 1, and other persons, who also were 
defendants, held a tenure, under which defendant 
No. 1 held an under-tenure. Plaintiff brought 
tins suit for the whole of the rent, claiming only 
his own share of it, making these co-sharers de- 
fendants who did not join as plaintiffs. The terms 
of the defendant’s pottah were that, the whole of 
the lands being brought under cultivation, the 
landlords would be at liberty to measure the lands 
of the ganti, and, if the land be found greater in 
quantity than 150 bighas, the tenant would pay 
rent at the rate of 10 annas per bigha. The lands 
being found greater than the said quantity, the 
plaintiff prayed for a decree for rent at that rate 
lor the whole area. The defendant pleaded, inter 
alia , that the plaintiff, as a fractional sharer in 
the landlord’s interest, could not sue him alone. 
Held > that the suit was maintainable at the instance 
of the plaintiff alone, and that it was not a suit to 
alter the rent under the provisions of s. 52 of the 
Bengal Tenancy Act. Bam Chunder CJmhra 
butty v. Giridhur Dutt , I. L. B. 19 Calc. 755 , 
relied upon. Gopal Chunder Das v. Umesh Narain 
Chowdhry , I. L. B. 17 Calc. 695 , distinguished. 
Dintarini Da si v. Broughton 3 C. W. IN. 225 

12. — . — — Bight of fractional 

co-sharer to maintain a suit for enhancement of rent — 
Agreement with fractional co-sharer to pay rent 
separately , effect of — Joint landlords. A frac- 
tional shareholder cannot bring a suit for enhance- 
ment of rent. Under the provisions of s. 188 of 
the Bengal Tenancy Act, where there are several 
joint landlords, they must all join in bringing a 
suit for enhancement of rent ; an agreement in a 
kabuliyai by one tenant to pay an enhanced rent 
to some of the landlords, if, on measurement, . the 
jama of his jot© is increased, does not create a 
right to maintain such a suit by those landlords. 
Such a suit cannot be brought otherwise than 
under the terms of the Bengal Tenancy Act. 
An agreement by a tenant with some of several 
joint-landlords to pay his share of the rent separ- 
ately, does not create a separate tenancy. Gopal 
Chunder Das v. Umesh Narain Chowdhry , I. L. B. 
17 Calc. 695 , and Hari Charan Bose v. Runjit 
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Singh , L L. R. 25 Calc. 917 note : 1 C. W. N. 521, 
approved of. Panchanan Banerjee v. Raj Kumar 
Guha , I. L. B. 19 Calc. 169 , and Tejendro Narain 
Singh v. Bahai Singh , I. L. B. 22 Calc. 658, dis- 
tinguished. Baida Nath De Sarkar v . Ilim 
I. L, R. 25 Cale. 817 
2 C. W. NT, 44 

Hari Charan Bose v . Ranjit Singh 

I. It. R. 25 Cale. 917, note 
1 C. W. NT. 521 

See Sadagar Sircar v. Krishna Chandra 
Nath . . . . 1. 1». R. 20 Calc. 937 

18, . . Partition ' of 

estates. — Joint-landlords. A tenure was held under 
a zamindari which originally formed one entire 
estate. The estate was subsequently partitioned 
by the revenue authorities into four several estates* 
The rent of the tenure was thereupon allotted 
proportionately to each of the four estates thus 
formed, alt sough the land forming the tenure re- 
mained undivided. In a suit for enhancement 
of the rent of the tenure brought by the proprietor 
of some of the estates : Held , that the effect of 
the partition of the parent estate was to create 
separate and distinct tenures out of the original 
single tenure under the proprietors of each of the 
estates ; that the proprietors of the several estates 
were not joint landlords of the tenure within the 
meaning of s. 188 of the Bengal Tenancy Act, and 
that therefore a suit for enhancement of rent 
would lie by a proprietor of one of the estates' in 
respect of the rent allotted to his estate. Sand 
Soonduree Debia v. Someeroodeen Taloohdar, 22.. 
W. B. 539 , and Sarat Soondary Dabea v. Amend 
j Mohun Surma Ghuttach , 1. L. B. 5 Calc . 273, 
followed. Hem Chandra Chowdhry v . Kali 
Prasanna Bhaduei . I. Xi. R, 28 Calc. 832 

14. — — Joint landlords— 

Suit for apportionment of rent and for s putting a jama 
— Frame of suit — Parties — Arrears of rent. S. 188 
of the Bengal Tenancy Act does not prohibit joint 
landlords from ceasing to be joint, or preclude 
them from suing for their shares of the rent separ- 
ately, when they have ceased, .or wish .to cease, 
to he joint landlords; provided that the suits 
are so framed as to free the tenant from all further 
liability to any one of them, When, therefore, 
the plaintiffs, who are joint landlords, have, in 
suits separately instituted by them against the 
defendant tenant, asked for apportionment of 
rent and for recovery of rents due on such appor- 
tionment, and all the parties interested have been 
made parties to the suits, there is no reason why 
the plaintiffs should not have the rent apportioned ; 
and the apportionment may take place in respect 
both of the arrears alleged to be due and the fu- 
ture rent. Rajnarain Hitter v. Ekadasi Bag 
I. Xi. R. 27 Cale. 479 
I 4 0, W. N*. 449 
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15, _ — — and ss. 85 and 52 — Abate- 
ment of rent — Authority of a co-sharer to grant 
abatement. A fractional shareholder of a tenure 
has no right to grant abatement of rent in 
respect of a holding within the tenure independent- 
ly of his eo -sharers. Syama Charan Mandat, v. 
/Saim Mollah . . . 1C. W.3ST. 415 

18, — — — Suit for damages 

for cutting down trees . A suit for recovery of 
damages for value of trees cut down by a tenant is 
maintainable at the instance of one of several 
joint landlords. Hrisikes Singiia v. Sadhu 
Charan Lohar . . . 2 C. W, N. 80 

17. ; and ss. 85, 188— Money 

decree — Suit for rent for four years — Plaintiffs 
constituting the entire body of landlords for two 
years*— Whether decree may be split up. In a suit 
to recover rent for four years, the plaintiffs con- 
stituted the entire body of landlords as regards 
the claim for the first two years, but only frac- 
tional co-sharers as regards the claim for the last 
two years. H eld, that the decree passed was not 
a rent deoree under the Bengal Tenancy Act, 
but only a money decree under the ordinary law. 
Beni Madhub Roy v. Jaod AH Sarlcar , 
1. L. It 1 7 Calc . 390 , and Hem Chunder Bhunjo 
v. Mon Mohini Dassi , 3 C. W. N. 604, 

referred to. Naimtjddin v. Srimanta Ghose 
(1901) .... 6C.W.N.124 

18. — Co- sharers, suit by 

— Civil Procedure Code , s. S3. A suit by a co-sharer 
landlord for his proportionate share of the rent 
cannot be maintained when there is no contact 
under which the tenant is bound to pay his share 
separately, although the other co-sharer landlords 
are made defendants in the suit. A suit by a co- 
sharer landlord for his proportionate share of the 
rent cannot be treated as claiming in the alter- 
native either the individual share of the plaintiff 
or the full rent, nor can the plaint be allowed to be 
amended to convert the suit into one for the re- 
covery of the full rent, as that would contravene 
the provisions under s. 53 of the Civil Procedure 
Code. Lala Bam Saran Lal v. Nem Narain 
Singh (1902) . . . 8 0. W. N. 328 

19. Bengal Tenancy 

Act , s. 106 — Joint landlords — “ Anything which the 
landlord is under this Act required or authorized 
to do.” One of several joint landlords instituted 
proceedings under Ch. X of the Bengal Tenancy 
Act, disputing certain entries made by the Settle- 
ment-officer. Held, that, disputing an entry made 
In the course of a record-of-rights, proceeding under 
s. 106 of the Act does not come within the meaning 
of the words “ anything which the landlord is 
under this Act required or authorized to do,” 
as used in s. 188. Shbr Bahadur Sahtj v. Mac- 
kenzie (1902) . 7 0. W. N. 400 

20. Co-owner, pos- 

session by — Adverse possession — Management, when 
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adverse. Possession or occupation of the property 
by one co-sharer does not constitute adverse pos- 
session against the other co -sharer. Management 
of joint property on behalf of some of the co-owners 
•without any assertion of hostile title, does not con- 
stitute adverse possession against the other co- 
owner. Ujalri Bibee v. TJmakanta Karmokar 
(1905) 9 C. W. N. 82 

21. Co-sharer land- 

lords — Separate collection of rent — Suit by all the co- 
sharers for entire rent — Maintainability. Where it 
appeared that some of several co-sharer landlords 
had been collecting their portion of the rent sepa- 
rately for 25 years, but there was no division of the 
tenure. Held , that there is nothing to prevent 
the co-sharers from reverting to their original 
condition, if they are all agreed ; and a suit brought 
by all the co-sharers for the recovery of the entire 
rent is maintainable. An arrangement under 
which fractional shares of the rent are paid sepa- 
rately to different co-sharers does not bind the 
parties for all time, and may be put an end to 
by the tenants or by the landlords collectively 
though not by one of the landlords against the 
consent of the others. Guni Mahamad v. Moran, 
I. L. R. 4 Calc. 96 ; Gopal Chunder Das v. 
Umesh Narain Chowdhry, 1. L. R. 17 Calc. 695; 
Raja Promoda Nath Roy v. Raja Ramoni Kanta 
Roy , 9 C. W. N. 84, referred to. Siiyama Charan 
Bhattacharya v. Akhoy Kumar Mitter (1905) 

10 C. W. N. 787 

22. — Co-sharer land- 

lords — Separate collection — Right of sharer to sue for 
w hole rent making co-sharers defendants — “ Required 
or authorised to do” under the Act — Filing of suit — 
General principles of legal procedure. Agreement 
either expressly proved or implied by the conduct 
of the parties may establish the right of co-sharer 
landlords to sue separately for the shares of rent 
receivable by them. But such an arrangement 
merely affects the right to sue separately for rent, 
and in no other respect modifies the terms of the 
holding. The right to bring the tenure to sale 
for arrears of rent remains intact, as also the right 
of one sharer to sue, making his co-sharers defend- 
ants, when they will not join as plaintiffs. The 
filing of a suit is not a thing which the landlord 
is, under the Bengal Tenancy Act, required or 
authorised to do ; and s. 188 of the Bengal Tenancy 
Act is no bar to a sharer .suing (under the general 
rules of legal procedure) for the whole rent of the 
tenure making his co -sharers, who refuse to join as 
plaintiffs, defendants in the suit. 'Pramada 
Nath Boy v. Bamani Kanta Boy (1907) 

12 C. W. N. 249 
s. e. 1. 1*. R. 35 Cale. 331 
Jj. R. 35 I. A. 73 

s. 189- 

See ante, s s. 101 to 108. 

1. X*. R. 80 Calc. 839 
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— rules made under. 

See Rules made u^uer Acts— Bengal 
Tenancy Act. 

I. Ii. R. 28 Gale. 590 

See Landlord and Tenant— Ejectment 
—Notice to suit. 

I. Ii. R. 27 Gale. 774 
2 C. W. 1ST. 125 

See Superintendence of High Court- 
Civil Procedure Code, s. 622. 

I. Ii. R. 23 Gale. 723 

See Valuation of .. Suit — Appeals. 

I. Ii. R. 23 Gale. 723 

— - s. 193. 

See Joinder of Causes of Action. 

I. L. R. 33 Gale. 001 

s. 195. 

See Bengal Regulation VIII of 1819, 

I. D. R. 17 Gale. 162 

Seh. III. 

See Drainage Act, ss. 42, 44. 

8 C. W. NT. 040 

— Seh. Ill, Cl. (2)— 

See Drainage Charges, recovery of 

11 C. W. NT. 57 

— ; Seh. Ill, Art. 2 (b). 

See Landlord and Tenant. 

9 a W. 3ST. 96 

1* — — ; Seh. Ill, Art. 2 — Limitation — 

Suit for arrears of rent at excess rate. In 1865 the 
plaintiff sued and obtained a decree for payment of 
additional rent for excess land held by the de- 
fendant, and, on the 29th March 1877, instituted 
another suit against the defendant for khas pos- 
session of newly -accreted lands, or, in the alter- 
native., for .an .assessment of rent thereon according 
to the terms of the defendant's kabuliat. This 
suit was dismissed on the 29th June 1881 ; but, 
on appeal to the High Court, this decision was 
reversed on the 1 1th May 1883, and khas possession 
was given to the plain till On appeal, the Privy 
Council on the 24th July 1886, reversed the decree 
for khas possession, and declared the plaintiff 
entitled To a. decree, : fixing the extent of the excess 
lands and assessing rent therefor in terms of the 
kahuliat, such rent to be payable from and after 
the 28th March 1878, and remitting the case for 
a finding as to the extent of the excess lands. 
The Subordinate Judge, to whom .the ..case was re- 
mitted, gave the plaintiff a decree on the 21st March 
1887 for increased rent in respect of 2 kanis 7 
gundahs 2 cowries of excess land. On the 14th 
July 1887, the plaintiff instituted a suit to recover 
excess rent for the years 1878 to 1886, and for rent 
at the old rate plus the excess rent for a portion of 
the year 1887. Held* that the suit, so far as the 
rent for 1878 to 1883 was concerned, was barred 
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by limitation. Hurro Kumar Ghose v. Kali 
Krishna Thakur . . I. L. R. 17 Gale. 251 

2. s Limitation for 

rent suit — Rent payable under a, lease — Registered 
lease. The Bengal Tenancy Act ( VIII of 1885) pre- 
scribes one period of limitation for all suits for rent 
brought under its provisions. Art. 2 of the third 
schedule of that Act includes a suit to recover 
arrears of rent payable under a lease, and there is 
no distinction as to the form of the lease or as to 
whether it is registered or not. Umesh Chunder 
M undid v. Adormoni Dasi, I. L. R. 15 Calc. 221 , 
and Vythilinga Filial v. Thetchanamurti 'Fillai, 
I. L. R. 3 Mad. 76, distinguished. Iswari 
Pershad Narain 8aih v. Crowd y 

I. L. R. 17 Gale. 466 

3. and s, 184 — Limitation — S u i t 

for rent, on registered contracts . Suits for rent 
founded on registered contracts in respect of 
lands subject to the provisions of the Bengal Ten- 
ancy Act, are governed by the limitation provid- 
ed in that Act. Mackenzie v. Mahomed Alt 
Khan .... I. Ii. R. 19. Calc. 1 

4. — - — — — Lease not for agri- 

cultural or horticultural purposes — Building lease.. 
The special limitation provided by Art. 2, Seh. 
Ill of the Bengal Tenancy Act, is not applicable 
to a registered lease granted for building purposes 
and for establishing a coal depot, such lease not 
being one for agricultural or horticultural pur- 
poses within the meaning of that Act. R a:\i- 
ganj Coal Association v. Judoonath Ghose 

I. D R. 19 Gale. 488 

5. Limitation — Ben- 

gal Tenancy Act ( V 111 of 1885), s . IS 4— Suit for 
arrears of rent — Bengal Regulation VIII of 1819... 
A landlord, to recover arrears of rent for' the 
year 1297 B.S. from the patnidar, filed a petition 
on the 1st Bysack 1298 (13th April 1891) in the 
Court of the Collector, under the provisions of 
Regulation VIII of 18.19, praying for the sale of' 
of the patni talukh. The talukh was sold and 
was purchased bv the landlord on the 1st Jeyt 
1298 (14th May 1891). The whole of the arrears 
not being realized by the sale-proceeds, the land- 
lord brought an action on the 14th May 1894 for 
the balance of the patni rent to the end of 1297 
B.S. (12th April 1891). The defence was that 
the suit was barred by limitation. Held, "that thm 
suit was governed by the provisions of the Bengal 
Tenancy Act, s. 184, and 8ch.Hl, Art. 2 (b ) ; the 
period; of limitation in a suit for rent provided: by 
that article is three years from the last day of the 

. Bengali year in .'which the arrear : falls due, .and; as 
in this ease the arrear fell due in the Bengali year 
1297, which ended on the 12th April 1893, and 
. th e ' suit was not. commenced; until i 4th May 1894, 
more than three years from the last day of the 
Bengali year in which the arrear fell due, it was 
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barred by limitation. Buena Moyi Dassee v . 
Burma Moyi Chowdhurani 

I. L. B. 23 Calc. 191 

8, — — — Limitation ' Act 

(XV of 1877), Sch. Ilf, Art. 116- — Tenure-holder — 
Transfer of Property Act (I V of 1882), s . 117. In a 
suit for rent for a period of. six years by an ijaradar 
upon the basis of tbe kabuliat alleged to have been 
executed by tbe predecessor of tbe defendant, 
it was contended for tbe first time before tbe Ap- 
pellate Court that the suit was barred by limitation, 
being one for rent for a period of more than three 
years. It was found that the land was not let 
out for agricultural or horticultural purposes. 
Held, that, inasmuch as the land was not let out 
for agricultural or horticultural purposes, the 
Bengal Tenancy Act did not apply, and therefore 
the suit was not barred by limitation. Umkao 
Bibi v. Mahomed Rojabi I. L. B. 27 Calc. 205 

4 C. W. N. 78 

7. Suit for arrears of 

rent brought by assignee of landlord. Art. 2 of pt. 1 
of Sch. Ill of the Bengal Tenancy Act docs not 
apply to a suit brought by the assignee of the ar- 
rears from the landlord, hut Art. 110 of the second 
schedule of the Limitation Act applies to such a 
suit. Mohendro Nath Kalamaree v. Koilash 
Chandra Doge a . . 4 C. W. N. 605 

8. — Art. 2, el. (a )— Bengal Tenancy 

Act ( VIII of IS So), s. 61, and Sch. Ill , Art. 2 (a) — 
Deposit of rent — Notice of deposit on one of several 
joint landlords, effect of — Limitation. Service of 
notice, on one of the landlords, of the deposit of 
rent under s. 61 of the Bengal Tenancy Act (VIII 
of 1885) has not the effect of reducing the period 
of limitation to six months as provided in Art. 2 
(a) of Sch. Ill to the Act, if there are co-sharer 
landlords jointly and severally entitled to the rent. 
Rup Ohand Mahton v. Gurdan Singh (1901) 

I. L. B. 29 Calc. 283 ; 
8 C. W. N. 15 

9. Art. 2 — Arrears of rent — Suit. 

Where a suit for the recovery of the arrears of rent 
was brought more than three years after the due 
date : Held, that the fact that a suit for enhance- 
ment had been brought by the plaintiffs within that 
period and in that suit the plaintiff had claimed 
enhanced rate for the year in question, stayed the 
operation of the law of limitation. Hem Chunder 
Chowdhuey v. Kali Prosunno Bhaduri (1004) 

8 C. W. N. 1 

10. Art. 2 (b) — Suit for rent by a 

co-sharer landlord against some of several joint tenants 
— Limitation — Maintainability. Art. 2 (6) of Sch. 
Ill of the Bengal Tenancy Act applies to a suit for 
rent by a co-sharer landlord. A suit for rent 
against some of several joint tenants is maintain- 
able as joint tenants are jointly and severally 
liable. - Jogexdra Nath Roy v. Nacendea 
Narain Nandi (1907) . 11 C. W. N. 1028 
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7 Sell. Ill, Art. 3 — Limitation — 

Suit by occupancy raiyat to recover possession from 
trespasser, limitation for. Sch. HI, Art, 3 of the 
Bengal Tenancy Act (Act VIII of 1885), relates to 
suits brought by an occupancy raiyat against his 
landlord and not to a suit brought against a third 
party who is a trespasser. Ramdannee Biree v . 
Amoo Beparee . . I. L. B. 15 Calc. 317 

— Suit by occupancy 

raiyat to recover possession after dispossession by 
landlord — Question of title — Possessory suits Ben- 

gal Act VIII of 1869, s. 27 — Limitation. A suit 
by an occupancy raiyat to recover possession of 
land of which he has been dispossessed by his 
landlord, in which the title of the tenant is denied 
and put in issue, is governed by the special period 
of limitation prescribed by the Bengal Tenancy 
Act, Sch. Ill, Art. 3, namely, two years from the 
date of dispossession. It was intended by that 
enactment to provide for all suits to recover pos- 
session of land brought by an occupancy raiyat,. 
and to limit the period previously allowed by the 
Courts for suits to recover possession by reason 
of a title set up and provided by the plaintiff, and 
not to provide only for suits of a possessory 
nature such as were previously dealt with by s. 
27 of Bengal Act VIII of 1869. Saraswati Dasi 
v. Horitarun Chuckerbutti 

I. L. B. 16 Calc. 741 

3, — - — - — - Limitation — Ben- 

gal Tenancy Act , s. 184 — Suit for possession by an 
occupancy raiyat. Having regard to the provisions 
of s. 184 of the Bengal Tenancy Act, 1885, the 
period of limitation for a suit for the recovery of 
land by an occupancy raiyat is two years, as pre- 
scribed by Art. 3, Sch. Ill of the Act. Saraswati 
Dasi v. Horitarun Chuclcerbutti, I. L. It 16 Calc. 
741, followed. Ramdhan Bhadra v. Ram Ku- 
mar Dey . . . I. L. B. 17 Calc. 928 

4, Limitation ■ — Suit 

by occupancy raiyat for possession brought against 
a tenant settled by landlord. Art. 3 of Sch. Ill of 
the Bengal Tenancy Act (VIII of 1885), prescribing 
a limitation of two years, is not restricted to suits 
against the landlord alone; it applies to a suit 
brought against a tenant with whom the land was 
settled by the landlord. Pamjanee Bibee v, Amco 
Beparee, I. L. M. 15 Calc. 817 , and Chunder Kish, re 
Dey v. Ba jkishore Mozumdur, I. L . 11. 15 Calc. 450, 
distinguished. Bheka Singh v. Nakcehed Singh 

I. L. B. 24 Calc. 40 

5, _ — t — — . — — . — : — Limitation— Dis- 

possession by landlord — Possession , recovery of, suit 
for — Occupancy raiyat, suit for recovery of possession 
by, against a landlord. The special limitation of 
two years as laid down in the Bengal Tenancy Act 
does not apply to a ease where an occupancy raiyat 
is dispossessed from his holding by his landlord, not 
as a landlord, but as a representative of the per- 
sons whose i, right, title, and interest he has pur-; 
chased. Abhoy Churn Mookee jke. v. Titu 

2 C. W. N, 175- 
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0. . — — Limitation — Dis- 

possession by a landlord from occupancy holding . 
Where the plaintiff purchased an occupancy holding 
at an. auction-sale in execution of a mortgage decree 
.against an occupancy raiyat and sued the landlord to 
.recover possession of the same, although plaintiff 
»had never been in actual possession at all, and his 
{predecessor had been ejected from possession by the 
landlord of the occupancy holding more than two 
years before suit and the latter claimed to maintain 
his possession by virtue of a decree which he 
obtained for possession as against the occupancy 
raiyat, the mortgagor : Held , that the case was not 
governed by the special limitation of two years. 
Abhoy Chim Mookerjee v. Titu , 2 C. W. N. 175 , 
n-eferred to. Dinobundhu Saha v. Lolit Mohun 
.Moitra ... .2 C. W. N. 595 

7. Limitation — Occu- 

pancy-holding , Suit to recover possession of . In a 
;suit by a purchaser from former holder for recovery 
of possession of an occupancy-holding, where the 
defendants were in occupation, they having been 
inducted into the land by the agents of the landlord: 
— Held, that the period of limitation is two years, 
inasmuch as it is under the authority of the landlord 
that the ouster took place. Bheha Singh v. Nak- 
•chhed Singh, I. L. R. 24 Calc, 40, relied on. Eradut 
v. Daloo Sheikh , 1 C. W. N. 573, Abhoy Churn 
.Mookerjee v. Titu , 2 C. W. N. 175, and Dinobundhu 
Saha v. Lolit Moliun Moitra, 2 C. W. N . 595, dis- 
tinguished. Chxntamoni Sahtj v. Upendra Nath 
'Sarnokar . . . 4 C. V, 1. 328 

8. — - — — _ Occupancy raiyat , 

ouster of — Limitation. Where the plaintiff, an 
occupancy raiyat, was ousted by the defendant, and 
after the ouster the defendant took a settlement 
from the landlord : Held, that two years 5 limitation 
would apply to a suit for the recovery of possession. 
.Kara Kumar Nath v , Nasaruddin 

4 C. W. N. 865 

9. — Suit for recovery 

of possession by an occupancy raiyat — Limitation 
— Dispossession by landlords, sole, fractional , or 
entire body of. The period within which an occu- 
pancy raiyat can sue to recover possession of land 
from which he has been dispossessed by his landlord 
is two years as laid down in Seh. Ill, Art. 3 of the 
Bengal Tenancy Act, whether such dispossession be 
by a fractional landlord, the sole landlord, or the 
entire body of landlords. JoolmuUy Bewa v. Kali 
Pmsanna Roy , I . L . It. 2S Calc. 127 note, referred 
to. Parameswar Nomosudra v. Kali Mohan 
Nomosudra . . . I. L. R. 28 Cale. 127 

4 C. W. N. 801 

Jqolmutty Bewa v. Kali Prasanna Boy 

I. L. R. 28 Cale. 127, note 
4 C. W. NT. 803, note 

10. Limitation — Dis- 

possession by a co-sharer landlord — Recognition of 
t&enantfs title . Where one of two co-sharer landlords 
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brought a suit to have his right established to sell 
the occupancy holding of the raiyat in execution of 
a decree for money obtained by him, and it was 
proved that the other co -sharer landlord had dis- 
possessed the raiyat more than 2 years before the 
institution of the suit, but, notwithstanding the 
unlawful dispossession, the title of the raiyat was 
throughout recognised by all parties concerned, and 
the recognition had been up to within two years of 
the institution of the suit : Held, that the suit was 
not barred by the two years’ rule. Sarapuddin 
Mondul v . Chandra Manx Gupta (.1900) 

5 C. W. N. 405 

11 ~ Dispossession by a 

landlord not acting as such — Suit by occupancy 
raiyat — Limitation. Art. 3 of Seh. Ill to the Bengal 
Tenancy Act applies only to suits as between land- 
lord and tenant, and is not applicable to a suit where 
the dispossession is by the defendant acting, not as 
landlord, but expressly in a different capacity, 
namely, that of auction-purchaser of the right, title 
and interest of a tenant at a sale held in execution 
of a rent decree obtained by him as a co -sharer 
landlord. Brojq Kishore Mahapatra v. Saras - 
swati Dassi (1901) . . 6 C. W. N. 333 

12. — ; Limitation — Suit 

by an occupancy raiyat where the landlord has no 
hand in the ouster. When an occupancy raiyat 
is dispossessed, and the landlord has had no hand 
in the ouster, the period of limitation applicable 
is twelve years, and not two years under Art. 3, 
Sch. Ill, to the Bengal Tenancy Act. The case 
of Bara Kumar Nath v. Sheikh Nasaruddin » 
4 C. W. N. 665, so far as the question of limitation 
was concerned, was not rightly decided. Rani* 
JULLA V. ISIIAB DhALI (1902) 

I. L. R, 29 Cale. 810 
8 C. W. N. 702 

13. — - Dispossession : by 

a fractional co-sharer landlord — Occupancy rmyaU, 
suit for recovery of possession by — Limitation. 
The special limitation of two years provided by 
Art. 3 of Sch. Ill to the Bengal Tenancy Act is 
restricted to suits between persons occupying the 
position of landlord and tenant, for it is in regard 
to such relations that the Act has been designed. 
It is of no consequence whether the ejectment is by 
some co-sharers or by the entire body of landlords. 
Annada Sundaiu Chandalini v. Kebulram 
Changa (1903) . . 7 C.W.E 542 

14. — — Non-occupancy 

raiyat, suit by, for recovery of possessions-— Specific 
Rdief Act (I of 1877), s. 9. Held by the majority 
of the Full Bench (Prinsep, J., dissenting), that 
the remedy indicated in s. 9 of the Specific Relief 
Act is not the only remedy which the Legislature 
has provided for a non-occupancy raiyat, who has 
been dispossessed otherwise than in due course 
of law. Bhagabati Charan Roy v. Luton Mondul, 
7 C . W. N. 218, overruled. That the period of 
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BENGAL TENANCY ACT (VXII OF 

1885) — contd. 

Sc lb. Ill, Art. 3 — concld. 

limitation applicable to the case of a non-occupan- 
cy raiyat, who has been dispossessed of his hold- 
ing otherwise than in execution of a decree, is 
either six or twelve years as provided in the Limi- 
tation Act. Tqmijuddin v. Ashrub Ali (1904) 

X. L. B. 31 Calc. 647 
8 C. W. N. 446 

15. Occupancy raiyat, 

suit for possession by — Dispossession by tenant set up 
by landlord — Limitation — Civil Procedure Code 
{ Act XIV of 1882), ss. 662, 566 — Appellate Court — 
Power — Remand , order of, where decision of Sub- 
ordinate Court on merits — Remand of particular 
issues only allowable . Where an occupancy rai- 
yat is dispossessed by a person, whom the land- 
lord has set up as tenant, the dispossession being 
really by the landlord, the limitation applicable 
to a suit for recovery of possession by the raiyat 
is that prescribed in Art. 3 of Sch. Ill of the Bengal 
Tenancy Act. Ranijulla v. I shah Dhali, 6 C. W. 
N. 702 : s.c. I. L. R. 29 Calc. 610, distinguished. 
Rakhit Mahanta v. Pudbo Bauri (1905) 

9 C. W. N. 54 

16. Occupancy holding 

— Dispossession of raiyat by auction-purchaser at 
sale in execution of landlord's decree — Suit to re- 
cover — Limitation. Where a landlord obtained a 
rent decree against some of the heirs of an occupancy 
raiyat and certain other heirs of the raiyat were 
dispossessed by the purchaser at the sale held 
in execution of the decree : Held, that a suit 
by the dispossessed heirs for the recovery of the 
holding is governed by the two years’ rule of 
limitation under Art. 3, Sch. III. of the Bengal 
Tenancy Act. Aminuddin Munshi v. ITlfatun- 
nissa Bibi (1908) . . 13 C. W. N. 108 

Art. 6— 

See Limitation Act, 1877, Sch. II, Art. 
179 — Law applicable to Applica- 
tion foe Execution. 

X. L. B. 29 Calc. 54 

1. — — Limitation — Ex- parte 

decree in suit for rent — Civil Procedure Code , s . 
108 — Execution of decree, application for — Final 
decree — Execution proceedings struck off — Bengal 
Tenancy Act ( VIII of 1885), ss. 143, 144, 148. 
Having regard to ss. 143, 144, and 148 of the 
Bengal Tenancy Act, there is a special procedure 
laid down for rent suits ; and therefore decrees in 
rent suits are decrees under Art/6 of Sch. Ill of that 
Act. The words “final decree” in Art. 6, Sch. Ill 
of the Bengal Tenancy Act, refer to the final decree 
in the suit, and cannot be held to include an order 
of an Appellate Court made in an application to set 
aside that decree under s. 108 of the Code of Civil 
Procedure. An ex-parte rent decree having been 
obtained on the 30th May 1888 for a sum under 
R500, the decree-holder on the 27th May 1889 
applied for execution thereof and attached certain 


BENGAL TENANCY ACT (VXII O 3P 

1885) — contd . 

Sch. XXX, Art. B— contd. 

properties of the judgment-debtor, the date fixed 
ior the sale being the 31st August 1889. The 
judgment-debtor applied, under s. 108 of the Civil; 
Piocedure Code, for a re-hearing of the rent suit, 
and on the day fixed for the sale applied for stay 
of execution : the sale was stayed, and the Court 
of its own motion and for its own convenience 
directed the execution case to be struck off tbe 
file “for the present.” On the 28th December 
1889 the Court passed an order refusing a re-hear- 
ing of the suit, which order was upheld on appeal- 
on the 16th May 1890. On the 21st January 
1892 the decree- holder again applied for execution,, 
at the same time praying that his application 
might be taken to be in continuation of his former 
application of the 27th May 1889. Held, that the 
application was one in continuation of the former 
proceedings in execution so far, at least, as regarded 
the property mentioned in the former application, 
but as regards other properties, it must be held to 
be barred as not having been made within three 
years from the decree of the 30th May 1883. Bai- 
kanta Nath Mittea v. Aug6oee Nath Bose 

X. L. B. 21 Calc. 387 

2. . Limitation Act 

{XV of 1877), Art. 179 — Execution of decree — Period 
from which limitation runs — Date of decree — Date 
of payment. On the 26th May 1890, a rent decree 
was passed for the sum of R400, payable on the 
15th August 1890. On the 9th August 1893, the 
decree-holders applied for execution of the decree. 
Held, that the period of limitation ran from the 
date of the decree, and not from the date fixed for 
payment, and that the application was barred by 
Art. 6 of Sch. Ill, Act VIII of 1885. Ram Saday 
Mueerjee v. Dwarka Nath Mukerjee 

I. L. B. 22 Calc. 644 

3. Decree for rent by 

a co-sharer landlord for a sum not exceeding R500 in 
value — Application for execution — Limitation Act 
{XV of 1877), Sch. II, Art. 179. An application 
for execution of a decree, for a sum not exceeding 
R500 in value, obtained by one of two or more 
joint-landlords for his share of the rent, is governed,, 
not by the special rule of limitation laid down in 
Art. 6 of Sch. Ill to the Bengal Tenancy Act, but 
by the general law of limitation, namely. Art. 179 
of the second Schedule to Act XV of 1877. Prem 
Chand Naskar v. Mokshada Debi, I. L. R. 14 Calc . 
201 ; Jugobundhn Pattuck v. Jadu Chose Alkushi 9 . 
I. L. R. 15 Calc. 47 ; Beni Madhub Roy v. Jacd 
Ali Sarkar, I. L. R. 17 Calc. 390 ; Narain Mahton v. 
Manofi Paftuk, I. L. R. 17 Calc. 489 ; Pcirameswara 
Namasudra v. Kali Mohan Namasudra , 4 C. IF. N, 
801 ; Durga Churn Mundal v. Kali Prosunno Sir- 
car, 3 C. IF. N. 586 , referred to. Kedar Nath 
Chatter jee v. Ardha Chandra Roy Chowdbury 
(1901) .... 5 C. W. N. 763‘ 

4. Execution of decree 

— Limitation Act {XV of 1877), s. 19 — Achiouiedg- 
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merit of liability. An acknowledgment of liability 
under &. 19 of the Limitation Act made by a judg- 
ment-debtor to the decree- holder’s right to exe- 
cute a rent decree gives the decree-holder a fresh 
starting point for counting the period of limitation 
prescribed by Art. 6 of Sch. Ill of the Bengal 
Tenancy Act. Harihar Lal v. Gunendar Per- 
■ shad (1905) . . . 9 C. W. N. 1025 

BENGAL TENANCY AMENDMENT 

ACT (BENGAL ACT V OF 1894). 

; L. s. 9. 

See, Bengal Tenancy Act, s. 106, 

8 C. W. N. 74 

BENGAL TENANCY AMENDMENT 

ACT (BENGAL ACT III OF 1898). 

a 9. 

See Jurisdiction I. L. R. 32 Calc. 162 

— Decision of Settlement Officer that land not held 
rent-free — Res judicata — Decision under Ch. X of 
the Bengal Tenancy Act ( VIII of IS 85) before 
, amendment , In a proceeding under Ch. X of the 
Bengal Tenancy Act before the passing of Act III 
B. Ci. of 1898, tile Settlement authorities found that 
lands claimed by the tenants as their rent-free 
lands were not rent-free and they accordingly 
.assessed the same with rent : II eld t that by the 
operation of s. 9 of Act III B. C. of 1898, the 
Civil Court is precluded from adjudicating on 
the same matter. Nabin Chandra Ciiakrabarti 
v. Badha Kishore Manik ya (1 907 ) 

11 C. W. N. 859 

BENGAL TENANCY AMENDMENT 
ACT (BENGAL ACT I OF 1907). 

s. 54. 

See Bengal Tenancy Act (VIII of 
1885 ). . . 12 C. W. N. 112 

See Civil Procedure Code (Act XT V of 
1882 ), s* 310 A . 12 C. W. N. 434 

BENGAL ^TENANCY VALIDATION 
ACT (BENGAL ACT I OF 1903). 

. — - s. 1 

See Bengal Tenancy Act (VIII of 
1885 } . . 12 C. W. N.478 

— . — Bengal Tenancy Act (VIII of 1885), 

s. 12 — Non-payment of landlord's fee — Validity 
of transfer. A decree passed before the passing 
of Bengal Act I of 1908, but pending in appeal 
at the commencement of that Act, is governed 
by s. 1 of that Act as not being final, so that the 
plaintiff’s claim for rent would not be liable to 
dismissal on. the ground that the transfer to the 
plaintiff was invalid by reason of the landlord’s fee 
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ACT (BENGAL ACT I OF 1903) — concld . 

s. 1 — concld . 

not having been paid as required by s. 3 2 of the 
Bengal Tenancy Act. Peary Moiiun Paul v. 
Arsed Ali (1904) . . , 8 C. W. N. 239 

BEQUEST. 

See Charitable Bequest. 

See Hindu Law. 

I. L. R. 33 Calc. 1306 
„ 35 Calc. 896 

See Hindu Law-Will— Construction 
of Wills — Perpetuities, Trusts, and 
Bequests to a Class. 

See 0 ccufancy- holding. 

12 C. W. N. 1086 
See Steidhan . I. L. R. 30 Bom. 229 
See W ill — Construction. 

I. L. R. 20 Mad. 433 

— for charitable purposes. 

See Hindu Law — \\ ill — Construction 
of V\ ills — Bequest for Charitable 
Purposes. 

See Hindu Law— Will. 

I. L. R. 31 Calc. Ill, 160, 895 

See Will — Construction. 

for masses. 

See Will — Construction. 

2 B. L.R. O. O. 148 
2 Hyde 65 
I. L, R. 15 Mad. 424 

■ for religious purposes. 

See Hindu Law— Will— Power of Dis- 
position . 1. 1». R. 16 Mad, 353 

S ee W ILL — 0 ONSTRUCTIO N. 

I. L. R. 25 Gale. 112 
of self-acquired property. 

See Hindu Law— Alienation— Aliena- 
tion by Father. 

I. Ii. R. 24 Mad. 429 

to a class. 

See Hindu Law— Will— Construction 
of Wills — Vested' and Contingent" 
Interests . 1. 1». R. 23 Calc, 699 

: to charity. 

See Will . I. L. R, 36 Calc. 201 

to daughters and their respective 

sons. 

See Hindu Law I. X». R. 35 Calc. 896 

— to “ eldest son to be born — 

See Will— Construction. 

5 C. W. 3ST. 728 
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- to heir. 

See Mahomed an ‘Law — Inheritance. 

I. L. R, 30 Calc. 083 

to Idol. 

See Hindu Law— tEndowment. 

See Probate and Administration Act, 

s. 3. . . 10 C. W. 3ST. 232 

See Hindu Law — Will — Construction 
op Wills— Bequest to Idol. 

2 B. L. R. A. C. 137, note 

— _ to stranger. 

See Mahomedan Law — Will. 

I. L. R. 20 Bom. 407 

to widow. 

See Hindu Law — Widow — Power of 
Widow— Power of Disposition or 
Alienation . 5 C. W. N. 300 

validity of. 

See Hindu Law I. L. R. 34 Calc. 828 

void for uncertainty. 

See Hindu Law — V ill — Construction 
of Wills . I. L. R. 18 Bom. 136 
I. L. R. 21 Bom. 646 

See W ill — Constru ction. 

I. Is. R. 4 Calc. 443 
I. Is. R. 22 Bom. 774 

BETROTHAL. 

See Contract — Breach of Contract. 

I. L. R. 11 Bom. 412 

See Hindu Law — Marriage — Betrothal 

I. L. R. 11 Bom. 412 
I. L. R. 21 Bom. 23 

See Specific Performance. 

I. L. R. 1 Calc. 74 

RETTXAH RAJ. 

gift by— 

See Title . I. L. R. 36 Calc. 311 

— — “ NimaJc sayar mehal 

■ created before 1804— Regs. VIII of 1812 and IV of 
1814, how affects right of grantees— Exclusive right to 
take saltpetre— Incorporeal right, grant of. at the time 
of Per man ent S ettlemen t— M onopoly—A bolition . 
The present proprietress of the Bettiah Baj is 
■entitled to the declaration of her light as the 
permanent settlement-holder under Government 
of the saltpetre mehal of Sarkar Champaran which 
passed to the Bettiah Raj by purchase in 1804. 
Begs. VIII of 1812 and IV of 1814 were not intended 
either to extend or to limit the right which the 
Bettiah Baj had to the nimak sayar mehal. The 
-abolition of the monopoly of the East India Com- 
pany by the latter Regulation was not intended to 


BETTIAH raj -concld. 

gift by— concld. 

affect the right of the Baj to realise its dues either 
in the shape of royalty from the manufacturers or 
itself to manufacture saltpetre to the exclusion of 
all other persons or proprietors of land in Sarkar 
Champaran. The right to grant licenses and 
realise royalty would not be inconsistent with the 
abolition of monopoly. Golab Chand v. Moiiarani 
Janki Koer (1908) . . 13 C. W. N. 454 

BETTING ON RAINFALL. 

See Gambling . I. L. R. 13 Bom. @81 
I. L. R. 17 Bom. 184 

BHAG. 

See Bhagdari Act 

I. L. R. 33 Bom. 116 

BHAGDARI ACT (BOMBAY). 

See Bombay Act V of 1862. 

BHAGDARI AND NARWADARI ACT 

(BOM. V OF 1862). 

See Attachment — Subjects of Attach- 

• ment— Buildings and House Mate- 
rials . I. L. R. 12 Bom. 363 
I. L. R. 21 Bom. 588 

1. Bhagdari tenure — Partition 

among narwadars, bhagdars. There is nothing in 
Bombay Act V of 1862 which debars a Civil Court 
from making a decree for the partition of narwadar 
land, among the bhagdars, even though such 
partition may cause a further division of recognized 
sub-divisions of bhags. Veribhai v. Bagabhai 

I. L.R. lBom. 225 

2. Dismemberment 

of bhag — Narva — Bhag — Alienation previous to 
Bombay Act V of 1862. The principal object of 
Bombay Act V of 1862 is to prevent the further 
dismemberment of bhags or shares in bhagdari 
villages : it renders null and void any future aliena- 
tion of any portion of a bhag, other than a recog- 
nized subdivision, but it does not invalidate pre- 
vious alienations. A sale of a portion of a bhag, 
previously to the passing of Bombay Act V of 1862, 
amounts to a dismemberment of the bhag, and what 
remains in the bhagdar’s hands continues to be a 
complete bhag, while the portion separated, from it 
becomes a new bhag. Bhai Shanker v. Collector 
of Kaira . . . I. L. R. 5 Bom. 77 

3. — —Purchase by stranger 

of building erected on gabhan. In a suit brought 
by a bhagdari, or shareholder in a bhagdar village 
to recover possession of a gabhan, or building-site, 
and a vada, or homestead, appurtenant to his 
bhag, from a stranger who had purchased at an 
auction-sale a building erected on the gabhan by a 
third person with the bhagdar’s consent : Held 
(reversing the decision of the District Court), that 
the purchaser of the building had only acquired a 
right to remove the building materials, and that he 
had no right, by reason of his having purchased the 
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BHAGDARI AND MEW ADAM ACT 

(BOM. V OF 1862) — contd. 

building, to continue, without the bhagdar’s consent 
in possession of the gabhan and vada, which by the 
Bhagdari Act could not be alienated apart or 
separately from the bhag or some recognized 
subdivision thereof. Pranjivan Gavan v. Jai- 
shankar Bhag Vais’ . . 4 Bom. A. C. 64 

4, A ;;,; ; , . ; . Alienation of less 

than the whole of a bhag — Power of Collector to 
declare such alienation void — Suit to have the declara- 
tion set aside. In 1860, prior to the coming into 
force of the Bombay Bhagdari Act, V of 1862, 
W, a recognized holder of a bhag in the Broach 
district, divided it equally among his four sons, A, 
C and D, who immediately entered into posses- 
sion of their respective shares. In 1876 A and C 
sold their shares to the plaintiff. B and D pro tested 
against the sale as being a dismemberment of a 
bhag; and the plaintiff was called upon by the 
Collector, under s. 3 of the Act, to deliver the deed 
; to be cancelled, hut declined to do so, and applied 
that the sale should be recognized. By an order 
the Collector refused to grant his prayer. The 
plaintiff, therefore, brought a suit to set aside the 
order. Both the lower Courts rejected his claim. 
On appeal to the High Court : Held, confirming 
the decree of the lower Appellate Court, that the 
sale to the plaintiff, having been effected after the 
Bombay Bhagdari Act (V of 1862) had come into 
force, was void. A bhag, as contemplated by the 
Act, would seem to mean an aliquot share of a 
village subject to an aliquot portion of the total 
land-tax imposed on it, and not any subdivision by 
partition or otherwise. Bhai Shankar v. Collector 
of Kaira, I. L. B. 5 Bom. 77 9 distinguished. Golam 
Narotam v. Secretary .of State for India 

1. 1*. R. 8 Bom. 596 

1. ss. 1 and 2 — Sale of unrecog- 

nised portion of a bhag — Application by Collector 
to set it aside. N held an unrecognized fourth share 
in a certain bhag. B obtained a decree against N, 
and in execution of it sold his right, title, and 
interest in the bhag on the 28th February 1876. It 
was purchased by B. The sale was subsequently 
confirmed, and B was put in possession of a portion 
of the land. On the 30th September 1880 the 
Collector applied to the Court to set aside the sale 
on the ground that it was illegal under Bombay Act 
V of 1862. It appeared that the Collector did not 
know till November 1877 that the land sold was an 
unrecognized portion of the bhag, and not the 
whole of it. Held, that the sale might be set aside 
under the provisions of s. 2 of Act V of 1862, 
notwithstanding its confirmation and the subse- 
quent delivery of possession. Queer e : Whether any 
provision of limitation applied to such application 
under the Bhagdari Act. Collector of Broach 
v. Rajaram Laldas . I. L. R. 7 Bom. 542 

2. — — — - — — — Sale of unascer- 
tained shares in an undivided bhag — Dismember- 
ment — Physical dismemberment — Bight to sue to 
set aside illegal sales. S. 1 of the Bombay Bhagdari 
Act (V of 1862) does not prohibit the sale of an 


BHAGDARI AND NARWADARI ACT 
(BOM. V OF 1862) — contd. 

- — — ss. 1, 2 — conclch' 

unascertained share of an undivided bhag. The 
object and intention of the Act is to prevent a 
physical dismemberment of a bhag, or recognized 
subdivisions thereof, and not a mere increase in 
the number of persons who may from time to time- 
be owners of the bhag. S. 2 of the Act does 
not bar the right of any person prejudicially 
affected by any illegal sale from suing to set aside 
the sale. Four brothers owned a bhag in common. 
In 1871 the right, title, and interest of three of the 
brothers in the bhag was sold in execution of decrees 
against them. The defendants were the auction- 
purchasers. They were put in joint possession of 
the whole bhag. In 1878 the plaintiff purchased 
the whole bhag from the four brothers, and filed a 
suit in 1883 to oust the defendants, and to obtain 
possession, alleging that the defendants’ purchase 
of a portion of the bhag was illegal and invalid 
under s. 1 of the Bombay Bhagdari Act (V of 1862). 
The suit was dismissed on the ground that, though 
the defendants’ purchase was illegal under the Act, 
the plaintiff had no right to oust the defendants 
until the Collector had taken action, under s. 2 of 
the Act, to set aside defendants’ purchase. Held 
reversing the decision of the lower Court, that the 
suit was not barred by s. 2 of the Bombay Bhagdari 
Act (V of 1862). Held, also, that the defendants’ 
purchase of unascertained shares in the undivided 
bhag was not opposed to s. 1 of the Act. Bai 
Kuvarbai v. Bhagvan Ichhaeam 

I. Xi. R. IB Bom. 208 

1. ss. 1 and 8 — San mortgage 

Bhagdari and narwadari tenures-— Mortgage before' 
passing of the Act — Execution of decree — Operation 
of Act. The plaintiff in 1874 sued on a san mort- 
gage, dated 15th November 1861, — i.e., five months 
before the passing of Bombay Act V of 1862, — to 
recover a sum of money by sale of the mortgaged 
property, which formed part of a bhag in a bhagdari 
village, which bhag the defendant had purchased 
at a Court’s sale subsequent to the date of the 
mortgage. Held (assuming s. 1 of the Act to apply),' 
that it does not bar the right of action ; that, 
therefore, a Civil Court would be bound to make a 
decree, even though it might anticipate that s. 1 
of the Act would stand in the way of the execution 
of that decree. Semble : That, after a decree has- 
be?n passed against a portion of a bhag, the Collec- 
tor might recognize such portion as a division of 
the bhag, if assured that justice required that the 
decree should be executed. Held, further, that no 
retrospective operation can be given to s. 1 of the 
Act, so as prejudically to affect existing rights. 
The words 44 attachment or sale by the process of 
any Civil Court,” used therein, were intended to 
prevent attachment and sale under simple money 
decrees, and not to prevent the sale of mortgaged 
property in satisfaction of a valid mortgage. Ran* 
choddas Doyaldas v. Ranchgddas Nanabhai 

I. Ii. R. 1 Bom. 581 
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• ■ ss. 1, 8- — conoid* 

2. — — — Sale of unrecog- 

nized fortiori of bhag — Application by Collector to 
set it aside — Limitation Acts, IX of 1871 and XV 
of 1877, Sch. II, Art. 178. No law of limitation 
applies to proceedings taken by a Collector under 
Bombay Act V of 1862. The words in the first 
section of that Act, “ no portion of a bhag, etc., 
shall be liable to seizure, sequestration, attachment 
or sale by the ‘process of any Civil Court,” mean 
that no portion of a bhag shall be seized, seques- 
tered, attached, or sold by the process of any Civil 
Court, and any such seizure, sequestration, attach- 
ment, or sale is thereby rendered absolutely illegal 
and void. S. 3 of the Act has no bearing on sales 
by order of a Civil Court, but is intended to apply 
to unlawful sales and alienations of portions of 
bhags made put of Court, or by private individuals. 
It is under s. 2 that the Collector is authorized and 
bound to move in order to get the process of a Civil 
Court set aside or quashed. Collector of Broach 
v. Desai Bagkunath . I. Ii. B. 7 Bom. 548 

s. 2 . — Sale of a portion of a bhag in 

execution of a decree — Process for sale — Collector's 
right to get the process quashed. The appellant was 
the mortgagee of a portion of a bhag under a mort- 
gage dated 1880, and in a suit brought upon the 
mortgage obtained a decree for sale of the mort- 
gaged property. An attachment was issued, and 
an order for sale was made. Thereupon the 
Collector applied, under s. 2 of Bombay Act V of 
1862, to set aside the attachment and order for sale. 
Held, that the mortgage of a portion of a bhag was 
unlawful under s. 3 of the Act, and a process 
having been issued for the sale of such portion, 
the Collector was entitled to have it quashed. 
Bcmchoddas JDoyaldas v. Banchoddas Nanabhai , 
I. L. B. 1 Bom . 581, distinguished. Narbheram 
v. Collector of Broach X. L. B. 22 Bom. 737 

s. 3. 

See Civil Procedure Code, 1882, s. 13. 

X. Ij. B. 33 Bom. 479 

See Mortgage — Construction of Mort- 
gages . . X. I*. B. 18 Bom. 283 

See Possession — Adverse Possession. 

I. Ii. B. 23 Bom. 710 

1, * Bhagdari and nar - 

wadari tenures— Sale of unrecognized portion of -Civil 
Procedure Code, 1859, s. 218— Undivided share. Sale 
of— Partition. The sale of a portion of a bhag or 
share in a bhagdari or narvadari village, other than a 
recognized subdivision of such bhag or share, or of 
a building site appurtenant to it, is illegal under 
s. 3 of Bombay Act V of 1862 ; and a judgment- 
creditor cannot, in execution of his decree, evade 
the law by describing his debtor’s separate portion 
in a bhag as his “ right, title, and interest in the 
whole bhag ; ” for, under s. 213 of the Code of Civil 
Procedure, the creditor is bound to specify the 
debtor’s share or interest to the best of bis belief, or 
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so far as he has been able to ascertain tbe same. 
Qu&re : If the sale of an undivided share in a bhag 
be lawful, but even if it be, the purchaser cannot 
insist upon the possession of any particular portion 
of the bhag, as representing the share of his debtor. 
All he can do is to sue for partition. But, quaere, if 
such partition could he made. Aedesir Nasar- 
vanji v. Muse Natha Amiji I. L. B. 1 Bom. 601 

2. — Bhagdari tenure — 

Undivided share of a bhag, alienation of. The 
alienation of an undivided portion of a bhag, or 
share in the bhag, to a person who is not a 
bhagdar, is void under s. 3 of Bombay Act V of 
1862. Birdwood, J., dissented. Parshotam 
Bhaisbankar v. Hira Farag 

X. Ii. B. 15 Bom. 172 

3. — Land Bevenue Code 

(Bom. Act V of 1879), s . 8‘3 — Fruit-yielding trees 
standing on a portion of a Bhag — Permanent 
tenancy — Annual tenancy — Construction — Obstruct 
tion to tenant in the enjoyment of trees — Perma- 
nent injunction. The plaintiff who claimed 
to be a purchaser from a permanent occupac t 
of certain land which formed portion of a 
Bhag, sued for a permanent injunction restraining 
the defendant from obstructing him from the 
enjoyment of certain fruit-yielding trees and 
preventing him from entering on the land in which 
the trees were situated and taking the produce of 
the trees and having the same watched every year. 
The defendant denied the plaintiff’s right as per- 
manent occupant and the legality of his purchase, 
and relied on the provisions Gf the Bhagdari and 
Narwadari Act (Bom. Act V of 1862). The first 
Court held that the plaintiff was a permanent 
tenant and that his purchase was valid. On 
appeal by the defendant, the Judge held that a 
permanent lease was inconsistent with the provisions 
of the Bhagdari and Narwadari Act (Bom. Act V 
of 1862), and (even though proved) could not be 
recognized, having regard solely to s. 83 of the 
Land Bevenue Code (Bom. Act Y of 1879). He 
therefore found that the plaintiff was a tenant from 
year to year and modified the decree of the first 
Court by directing that the injunction should con- 
tinue until the determination of the tenancy from 
year to year. On second appeal by the plaintiff: Held, 
reversing the decree of the Judge and restoring that 
of the first Court, that on a consideration of the 
circumstances of the case, and the revenue register 
and having regard to s. 83 of the Land Bevenue 
Code (Bom. Act V of 1879), the plaintiff was a 
permanent tenant. Held, further, that there was 
nothing in the Bhagdari and Narwadari Act (Bom. 
Act V of 1862) to prevent a permanent tenant of a 
Bhagdar from alienating the fruit of the trees 
growing on the land of which he is a tenant. Per 
Beaman, J. : — S. 3 of the Bhagdari and Narwadari 
Act (Bom. Act Y of 1862) does not prohibit a 
permanent tenant from disposing of trees on bis 

2 N 
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S. S3 of the Land Revenue Code (Bom. Act 
1879) creates no new rights, it simply insists 
on the Courts adopting a better method of ascertain- 
ing whether in fact the right existed. Nahanchand 
v. Modi Kekhushru (1906) 

I. Xi. R. 31 Bom. 183 

; 4. — — - — Bhag — Unrecognised 

subdivision of a bhag — Alienation— Suit to set 
aside the alienation — Limitation . .Possession ac- 
quired under an alienation made in contraven- 
tion of section 3 of the Bhagdari Act (Bom. Act V 
of 1862) can become adverse so as to bar a suit 
for recovery by the individual alienor or his 
representatives in interest. The Bhagdari Act 
(Bom. Act V of 1862) contains no tiling which 
by express provision or necessary implication 
abrogates the law of limitation in favour of a 
private person. Bala v. Parag , 4 Bom. L. R. 
797 and Jetkabhai v. Nathabhai , /. L. R. 28 
Bom. 399 , distinguished. Adam Umar v. Bapu 
Bawaji (1908) . . I. L. B. 33 Bom. 116 

5. — — -ss. 3, 5 — Bhag — Nanca — Recognized 

subdivisions of a narwa compromise effecting a 
subdivision not recognized — Void compromise — 
Collector's action — Appeal to Commissioner— Civil 
Court — Adverse possession — Evidence Act ( I of 
1872), s. 115 — Estoppel. At the death of K, a 
sub-sharer, holding a recognized subdivision 
in a narwa, disputes arose between plaintiffs and 
defendants as to the heirship. The disputes led 
to a suit by the plaintiffs, wherein they failed. 
Before, however, the period for appeal expired, the 
parties effected an amicable settlement, by which 
the defendants gave up their rights in favour of the 
plaintiffs over half of a survey number, which was 
a part of a narwa holding governed by the Bhagdari 
and Narwadari Act (Bombay Act V of 1862). 
Later on the plaintiffs leased* their portion of the 
land in perpetuity to a third party. The defend- 
ants thereupon applied to the Collector, com- 
plaining that the plaintiffs had alienated the pro- 
perty contrary to the provisions of the Bhagdari 
Narwadari Act (Bombay Act V of 1862), and 
praying that the alienation being void, they (the 
defendants) should be placed in possession of the 
land. The Collector declined to interfere ; but, on 
appeal, the Commissioner held otherwise and 
directed the defendants to be put in possession of 
the land. The plaintiffs then filed a suit to recover 
possession of the land. Held, that, as the effect of 
the compromise arrived at between the parties was 
to alienate a portion of a bhag or share in a narwa 
other than a recognized subdivision of such bhag 
share, it was void within the meaning of s. 5 of 
the Bhagdari and Narwadari Act (Bombay Act V of 
X862) ; that the plaintiff acquired no rights under 
the compromise, and that therefore they were not 
entitled to any relief. An appeal from an order 
passed by the Collector under s. 3 of the Bhagdari 
and Narwaclari Act (Bombay Act V of 1862) lies 
the Commissioner. The Collector can take 
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action at any time under s. 3 of the Bhagdari and 
Narwadari Act (Bombay Act V of 1862) ; and the 
plea of adverse possession cannot prevail against 
any order that he may make. Raot v. Parag 
Khushal , 4 Bom. L. R. 797 , followed. It is of the 
essence of the title by adverse possession that it 
must relate to some property, which is recognized 
by law. Jethaehai v. Nathabhai (1904) 

I. L. R. 28 Bom. 399 

BHAGDABI TENURES. 

See Bhagdari and Narwadari Act, 
Bombay Act V of 1862. 

See Custom . 5 Bom. A. C. 123 

I. Xi. B. 5 Bom. 482 

See Settlement — Mode of Settlement 
2 Bom. 244 : 2nd Ed., 231 

BHAXjE SULTAN CHATTRI TBIBE OF 
OUDH. 

Custom — Inheritance. Held, that the evidence 
adduced in this case proved the existence amongst 
the Bhale Sultan Chattris in Oudh of a general 
custom excluding daughters and their issues from 
inheritance. Bajrangx Singh v. Manokarnika 
Baksh Singh ( 1908 ) . . 12 C. W. NT. 74 

s»e. L. B. 35 I. A. 1 
I. L, B, 30 All. 1 

BHAOXiI TENURE. 

See Bengal Rent Act, 1869, s. 52. 

I. L. B, 2 Calc. 374 

See Rent in kind. 

See Second Appeal. 

I. Xi. B. 33 Calc. 200' 

BHOPAIi APPEAL FROM GOVERNOR. 
GENERAL’S AGENT AT SEHOBE. 


See Appeal 


I. B. L. 85 Gala 648 


BHUINHABI REGISTER. 

See Evidence — Civil Cases— -Miscel- 
laneous Documents— Registers. 

I. L. B. 19 Gale. 91 

BHUTAN DUARS ACT (XVI OF 1869), 

— ... — Schedule and rules tinder. 

Act — Bhutan Duars' Repealing Act {Bengal Act VII 
of 1895), s. 3 — Civil Procedure Code (Act XIV 
of 1882), application of , . to Bhutan Duars— Minors, 

! fraud against — Suit to obtain relief against fraudulent 
j transfers effected, and entries made in the record- of* 

' rights under Act X.VI of 1869 , dmrimgmie i s mmoriig.i : 
The plaintiff’s father died, possessed of 4-anna 
share in a |ote in Bhutan Duars. During their 
minority their elder brothers sold that jote to the 
first three defendants in fraud of the rights of the 
plaintiffs, and the purchasers took possession of the 
jote accordingly and had entries made in their own 
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BHUTAN DUARS ACT (XVI OE 1869)— 
cmicld, 

names in the record-of-rights, The plaintiffs 
brought this suit under Act XVI of 1869 against 
the defendants to recover their share in the jote. 
The lower Appellate Court, without going into the 
merits, dismissed the case as not cognizable in 
view of the provisions of Act XVI of 1869 and the 
Repealing Act VII of 1895. On appeal therefrom : 
— Held, that the notification extending the Civil 
Procedure Code to Jalpaiguri had not the effect of 
introducing the Civil Procedure Code to the Bhutan 
Duars, although the latter are a part of Jalpaiguri, 
inasmuch as Act XVI of 1869, which was then in 
force in the Bhutan Duars, excluded that jurisdic- 
tion in express terms. But the effect of the repeal 
of Act XVI (without any qualification) by Bengal 
Act VII of 1895 has left the Civil Procedure to be 
administered in the Bhutan Duars. That the 
plaintiffs are not precluded by the entry in the 
record-of-rights from obtaining relief against the 
defendants. An entry in a record under Act XVI 
of 1869 in order to be conclusive evidence of any 
right, interest, or other matter must be one which 
has been honestly and fairly obtained. Bbojo 
Kanto Das v. Tufaun Das . 4C, W. N. 287 

BIAS. 

See Criminal Procedure Code. 

9 C, W. N. 619 

See Transfer of Criminal Case. 

I. L. B. 36 Gale. 904 

BICYCLE. 

See Madras Municipal Act, Sch. B. 

I. L. R. 19 Mad. 83 

BIB. 

leave to. 

See Limitation Act (XV of 1877). 

12 C. W. N. 621 


H-— r — milder misapprehension. 

See Sale . I. L. R. 36 Cale. 323 
BIDDERS AT COURT-SALE. 

See Sale in Execution of Decree — 
Bidders . I. L. R. 14 Mad. 235 

bigamy. 

See Abetment . I. L. R. 4 Cale. 10 
I. L. R. 6 Bom. 126 
W. R., 1864, Or. 13 

See Complaint — Institution of Com- 
plaint, and Necessary Prelimi- 
naries . I, L. R. 25 All. 132, 209 

!• Authority of caste to declare 

marriage void — Penal Code , s. 494 . Courts 
of law will not recognize the authority of a caste to 
-declare a marriage void, or to give permission to a 
woman to re-marry. Bond fide belief that the con- 
sent of the caste made the second marriage valid 
does not constitute a defence to a charge under s. 494 


BIG- AMY — contd. 

of the Penal Code, of marrying again during the life- 
time of the first husband, or to a charge of abetment 
of that offence under that section combined with 
s. 109. Reg-, v. Sambhu Raghu 

I. L. R. 1 Bom. 347 

. 2. — — Publication of banns of mar- 

riage — Penal Code, s. 494. The act of causing the 
publication of banns of marriage is an act done in 
the preparation to marry, but does not amount to 
an attempt to marry. Where, therefore, a man, 
having a wife living, caused the barms of marriage 
between himself and a woman to be published, he 
could not (be punished for an attempt to marry 
again during the lifetime of his wife. Queen v. 
Peterson . . . I. L. R. 1 All. 316 


3. 


Divorce among Rajput Gu- 


jaratis in Khandesh — Penal Code, ss. 494 and 
109 — Marrying again during the lifetime of husband — 
Deed of divorce by husband — Validity of divorce . A 
member of the caste of A j any a Rajput Guzars 
residing in Khandesh executed a deed of divorce 
to his wife. The Court held on the evidence 
that the deed was proved, and that in this caste a 
husband was for a sufficient reason, such as inconti- 
nence, allowed to divorce his wife ; that the deed in 
the present case had not been executed for a 
sufficient reason ; and that, consequently, the 
parties entering into a second marriage were guilty 
of an offence under s. 494 of the Penal Code (XLV 
of 1860) ; and that the priest who officiated at that 
marriage was an abettor under ss. 494 and 109. 
Mere consent of persons to be present at an illegal 
marriage, or their presence in pursuance of such 
consent, or the grant of accommodation in a house 
for the marriage, does not necessarily constitute 
abetment of such marriage. Empress v. Umt 

I. L. R. 6. Bom. 126 

Nika marriage — Penal Code , 


ss. 494 , 495. A nika marriage falls within the pur- 
view of ss. 494 and 495 of the Penal Code. Queen 

v. Judoo . . . .6 W. R. Cr. 60 


5. 


Dissolution of marriage at 


will — Re-marriage {naira) in lifetime of first husband 
— Invalid marriage — Custom. IIeld 9 that a custom 
of the Talapada Holi caste that a woman should 
be permitted to leave the husband to whom she 
has, been first married, and to contract a Second 
marriage (natra) with another man in his lifetime 
and without his consent, was invalid, as being 
entirely opposed to the spirit of the Hindu law ; and 
such marriage was “ void by reason of its taking 
, place during the life of such husband,” and there- 
fore punishable as regards the woman under s. 494 
of the Penal Code. Reg. v. Karsan Goja. Reg. 
v. Bai Rupa . 2 Bom. 124 : 2nd Ed., 117 

6, — Hindu Christian convert re- 

lapsing into Hinduism. A Hindu Christian 
convert, relapsing into Hinduism and marrying a 
Hindu woman, cannot be convicted of bigamy on 
the ground that he has another wife living, whom 
he married while a professing Christian. Anonym-. 
i qus « , . . .3 Mad. Ap, 7 

2 n 2 
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7. - — Penal Code, ss. 103 

ami 494 — Native Chri$tm?i~~Marriage by relapsed 
convert A was baptized in infancy into the Roman 
Catholic Church, but subsequently relapsed, with 
the rest of her family, into Hinduism, and was 
■married to a Hindu. Her Hindu husband after-. 
: wards discarded her, find alleged that he would not 
have married her if he had known that she had 
been baptized. A was subsequently re-admitted 
into the Roman Catholic Church and married by B, 
a priest, to a Roman Catholic during the lifetime of 
her Hindu husband. Held, that A\s marriage with 
the Hindu was subsisting and valid at the time 
of her Christian marriage ; that she was guilty of 
the offence of bigamy; and that B was guilty of 
abetting that offence. Lopez v. Lopez , I. L. It 12 
Calc , 706, discussed. In re Millard 
■ , ' I. Ii. R. 10 Mad. 11 


Custom as to marriages — 


Penal Code , s. 494 . A conviction under s. 494 of 
the Penal Code for marrying again during the life- 
time of a husband or wife cannot he upheld where 
there is evidence to show that such marriages are not 
unusual among persons of the same caste as the 
accused, and it is not proved that such marriages 
are void. In the matter of Chamia 

7 C. D. R. 354 

9. Conversion of a Hindu wife 

to Mahomedanism — Marriage with a Maho- 
medan — Penal Code, s. 494, The conversion of a 
Hindu wife to Mahomedanism does not, ipso facto , 
dissolve her marriage with her husband. She 
cannot, therefore, during his lifetime enter into any 
other valid marriage, contract. Her going through 
the ceremony of nika with a Mahomedan is conse- 
quently an offence under s. 494 of the Indian Penal 
Code, Government of Bombay v. Ganga 

X. Jj. R. 4 Rom. 330 


Marriage with 


Mahomedan — Mahomedan Laic — Marriage — Penal 
Codec s, 494. The petitioner, originally a Hindu 
woman and the illegitimate offspring of C'hattri 
parents, was duly married according to Hindu rites 
to D, who was also by caste a Chattri. Subsequent 
to the marriage, the petitioner became a convert to 
Mahomedanism and married a Mahomedan. She 
was charged with and convicted of an offence under 
s. 494 of the Penal Code. It was contended on her 
behalf that (1) the marriage between her and I) was 
invalid under Hindu law by reason of her illegiti- 
macy and the consequent difference of caste between 
the contracting parties ; (2) the marriage between 
her and D became dissolved under the Hindu law on 
her conversion to Mahomedanism ; and (3) the 
second marriage was not void under the Mahomedan 
law by reason of its taking place in the lifetime of 
D, and that the conviction w r as therefore erroneous. 
There was no evidence of any notice having been 
given to D previous to the second marriage calling 
on him to become a Mahomedan. Held, that 
illegitimacy under Hindu law is no absolute dis- 
■ qualification for marriage, and that, when one or 
both contracting parties to a marriage are illegiti- 
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mate, the marriage must be regarded as valid, if 
they are recognized by their caste people 
as belonging to the same cast. Held, also, that., 
there is no authority in Hindu law for the proposi- 
tion that an apostate is absolved from all civil 
obligations, and that, so far as the matrimonial 
bond is concerned, sneh a view would be contrary 
to the spirit of that law, which regards it as indis- 
soluble, and that accordingly the marriage between, 
the petitioner and I) was not, under the Hindu law, . 
dissolved by her conversion to Mahomedanism. . 
j Rahmed Beebee v. JRoheya Beebee, 1 Norton* ^Leading? 
Cases on Hindu Law , p. 12, dissented from. Held , 
further, that, as the validity of the second marriage 
depended on the Mahomedan law, and as that law 
does not allow a plurality of husbands, it would be 
void or valid according as the first mam age was or 
was not subsisting at the time it took place ; that 
no notice having been given to I) as required by 
Mahomedan law previous to the second marriage,, 
and no recourse having been had to the Courts for 
the purpose of obtaining a declaration that the 
former marriage was dissolved, and as British India 
cannot be held to be a foreign country for the- 
purpose of rendering such notice unnecessary, the 
previous marriage was not dissolved under Maho- 
medan law, and the subsequent marriage was 
therefore void. Held, accordingly, that the con- 
viction was right. In the matter of the petition 
of Ram Kumari . . X* L. R„ 18 Calc, 284, 

II, . Mahomedan law— -Marriage 

— Child marriage — Option of minor of repudiating 
marriage on attaining puberty-— Want of ratification 
after puberty — Penal Code , s. 494 . B, a Mahomedan 
girl whose father was dead, was alleged to have been 
given in marriage by her mother to J some years 
before she attained puberty. Prior to h er attaining 
puberty, J was sentenced to a term of imprisonment 
for theft. While he was in jail, B, after she had 
attained puberty, contracted a marriage with P. 
The marriage with J was never consummated. 
On J being released from jail, he proceeded to 
prosecute B and P for bigamy and abetment of 
bigamy, and also charged P with adultery.*? :s It 
appeared that, before taking proceedings, J re- 
quested B to return to him, but she refused to do so. 
The marriage between B and J was sought to b© 
proved by the evidence of J, IP s mother, and two 
witnesses who were said to have been present. 
B and P were both convicted. Held, on appeal, 
that the evidence of the marriage between B and J 
was insufficient to justify a conviction in the absence 
of proof that a Moila was present at the ceremony, 
or that the sigha required to be recited at the 
marriage of minors v'as recited, or the akd per- 
formed. Held , further, that, assuming B to have 
been given in marriage to J when a mere child by 
her mother, she had the option of either ratifying or 
repudiating such marriage on attaining puberty. 
Under the Shia law, such a marriage is of no effect 
until it has been ratified by the minor, and under 
the Sunni law it is effective till cancelled by the 
minor. Under both schools of law, the minor has 
the absolute power, on attaining puberty* to ratify 
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.•or cancel an unauthorized marriage, though under 
■the Sunni law ratification is presumed if the girl re- 
mains silent after attaining puberty and allows the 
marriage to be consummated. Held, on the 
facts of the case, that the circumstances afforded 
sufficient indication, even assuming the girl to be 
■governed by the Sunni law, that she never ratified 
the marriage. Held, also, that a judicial order was 
not necessary to effect the cancellation of the 
marriage. Badal Aurat v. Queen- Empress 

I. L. R. 19 Gale. 79 

12. Sagai or nilca 

marriage — Relinquishment of wife — Penal Code, 
s. 494, A conviction under s. 494 of the Penal Code 
■cannot be supported where there is evidence to show 
that by the custom of the caste, sagai or nika 
marriage was admissible, and that the husband had 
relinquished his wife. In re Chamia , 7 C. L. R. 
354, followed. Jukni v. Queen-Empress 

I. Xi, R. 19 Gale. 027 

13. Complaint by the husband 

— ■“ Person aggrieved ” — Criminal Procedure Code 
(Act V of 1898), s. 198— Penal Code (Act XLV of 
I860), s. 494. The husband is a “ person aggrieved” 
within the meaning of s. 198 of the Criminal Pro- 

■ cedure Code upon whose complaint the Court 
should take cognizance of an offence under s. 494 of 
the Penal Code. Queen- Empress v. RuJcshmoni, 
I. L. R. 10 Bom. 340, and In the matter of TJjjala 
Bewa , 1 C. L. R. 523, referred to. Deputy Legal 
Remembrancer v. Sarna Kahmi 

I. Ii. B. 26 Gale. 336 

Queen-Empress v. Bai Rakshmoni 

I. Xi, R. 10 Bom. 340 

Chellam Naidu v. Ramasami 

I. L. B. 14 Mad. 379 

14. — — Indian Penal 

Code (Act XL V of 1860), ss. 109, 494 — Marriage of 
a Hindu girl given a second time — Abetment. Where 
a Hindu, having given his daughter, said to be 
eight years old, in marriage to a certain person, 
again gives her in marriage to another in the 
lifetime of her first husband : Held, that he is guilty 
of an offence under s. 109, read with 494, of the 
Indian Penal Code, although his daughter had 
not the knowledge and intelligence necessary to 
enable her to commit an offence under s. 494 of that 
Code. In the matter of the Empress v. Ahdool 
.. Kurreem , I. L. R. 4 Calc. 10, distinguished. Hand 
Lal Singh v. The Crown (1902) 

6 C. W. 3ST. 343 

15. Penal Code (Act 

,.XLV of 1860), s. 494 — Native Christian having 

Christian wife living , and marrying Hindu woman, 
guilty of bigamy under the section. A Native 
Christian, who, having a Christian wife living, 
marries a Hindu woman according to Hindu rites 
without renouncing Ms religion, is guilty of an 
offence under s. 494, Indian Penal Code. In 
re Millard, I. L. R. 10 Mad. 218, followed in 
^principle. In re Ram Kumari, I. L. R. IS Calc. 
264, followed in principle. Proceedings , dated 8th 
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November 1866, 3 M. E. 0. B. App. VII, not 
followed. Obiter : It will make no difference even 
if he had. renounced the Christian religion before 
contracting the second marriage. Emperor v . 
Lazar (1907) . . I. L. B. 30 Mad. 550 

BIIjXi m LEGISLATIVE COTJHCIL, 
DEBATE COT, 

See Compounding Oppence. 

I. L. B, 3 All. 283 
See Statutes, construction op. 

I. L. B. 8 Bom. 241 
I. L. B. 18 Bom. 133 

BILL OF COSTS. 

See Attorney and Client. 

3 B. L. B. O. C. 90 
I. L. B. 3. Gale. 473 
I* L. B. 30 Gale. 609 
See Costs — Taxation op Costs. 

7. B. L. B. Ap. 50 
2 Hyde 89 

See Limitation Act, 1877, Art. 84 (1871, 
Art. 85) . I. L. B. 1 Bom. 253, 505 
I. L. B. 7 Mad. 1 
I. L. B. 22 Calc. 943, 952, note 
See Taxation op Costs. 

BILL OF EXCHANGE. 

See Degree — Form op Decree — Rill 
op Exchange I. L. B. 16 Gale. 804 
See Hindu Law — Contract — Bill op 
Exchange. 

See Interest — Miscellaneous Cases — 
Bill op Exchange 2 C. L. B. 349 
I. L. B. 30 Calc. 440 

See Letter op Credit. 

I. L. B. 25 Bom. 706 

See Limitation Act, 1877, Art. 69. 

14 W. B. O. C. 5 
See Mahomedan Law — Bill op Ex- 
change . 7 B. L. B. 434, note 

See Negotiable Instruments Act • XXVI 
of 1881) . I. L. B. 32 Bom. 247 

See Parties — Parties to Suits — Nego- 
tiable Instruments. 

I. L. B. 3 Gale. 541 
I. L. B. 3 Bom. 182 

See Promissory Note. 

I. L. B. 19 Calc. 242 

See Stamp Act 1879, Sch. I, Art. 11. 

I. L. B. 16 Calc. 432 

— power to issue. 

See Company — Powers, Duties, and 
Liabilities op Directors. 

7 33. L. B. 58 
I, L. B. 5 Bom. 92 
I. L. B. 3 Bom. 439 
X, L. B. 4 Bom. 275 
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BILL OF EXCHANGE —conid* 

~ — — presumption of payment. 

See Shipments . , 5B,L, K. 819 

1. — — — Evidence of dishonour and 

of presentment — Noting on bill. The mere 
noting on the bill, even if it disclose the name of the 
notary in full, is not evidence of the presentment 
or- of the dishonouring of the bill. Bombay City 
Bank v. Moonjee Hukbidoss 

Bourke O. C. 274 

2. — — Notice of dishonour — Rea- 

sonable notice. In an action brought in the dis- 
trict of Patna against the indorser and acceptors 
of bills of exchange, after a part-payment by the 
acceptors, no objection having been taken as to 
the misjoinder of defendants, and the Judge hav- 
ing omitted t to find whether the indorser had re- 
ceived notice of dishonour or not : Held , that the 
case must be remanded to ascertain, first, whether 
notice had been given within reasonable time, and, 
if not, whether thereby the indorser had been 
injured or exposed to material risk of injury ; 
and, secondly, whether (English law not being 
applicable to the case), by the usage of merchants 
at Patna, a part-payment by the acceptors and 
receipt by the plaintiff discharged the indorser 
from liability. Gopal Das v. Ali 

3 B. L. B. A. C. 198 

s. c, after remand. Ali v. Gopal Boss 

13 W. B. 420 

3. — Reasonable notice . 

Even when English law regarding bills of ex- 
change does not apply, the holder of the bill is 
bound to give the maker notice of dishonour in 
reasonable time. If the maker, for want of notice, 
has sustained injury or risk of injury, he is no longer 
liable. Pigtte v. Golab Bam . 1 W. B. 75 

Jeetitn Lall v. Sheo Churn 2. W, B. 214 

4. Reasonable notice. 

Ordinarily notice of the dishonour of a bill of 
exchange drawn in India and payable in England 
should be posted by the first mail which leaves 
England after the dishonour of the bill. Uncov- 
enanted Service Bank v. Duffin . 3 1ST. W. 99 

5. ~ — — Dishonour of 

cheque taken in < payment of hill of exchange when 
due. The defendant endorsed to the plaintiff a bill 
of exchange drawn by N S <b Go. and accepted by 
G N & Go. The bill, at the time it was endorsed 
to the plaintiff by the defendant, bore the previous 
endorsement of N S & Co. to the defendant. The 
bill fell due on December 3rd, 1870, which was a 
Saturday, and on that day the plaintiff sent his 
jemadar to G N tfb Co., the acceptors, to present 
the bill for payment. The bill was taken by A 9 
one of the members of the firm of 0 N & Co., who 
gave a cheque for the amount, and took a receipt 
from the plaintiff’s jemadar, striking out the signa- 
ture of C,N & Co. as acceptors, but without the 
plaintiff’s consent. The plaintiff’s jemadar took 
the cheque immediately to the bank, but the bank 
ivas closed. Thereupon he returned to G N & Co. 9 
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and informed them that the bank was dosed and 
demanded cash. The plaintiff! alleged that it 
wasfthen stated that the cheque would be honoured 
on Monday. The plaintiff’s jemadar then went 
and informedlthe gomashta of the plaintiff of what 
had$ been done. The plaintiff’s gomashta sent 
him to the defendant’s firm to give him notice of 
what had taken place. It was alleged, that at this 
interview the defendant’s liability was admitted 
in case the'cheque was not honoured, and the plaint- 
iff’s jemadar was advised to wait until Monday,, 
the defendant stating that he also had a cheque 
for It 7, 000 from G N <£• Co. Tin's was denied by 
the defendant. On Monday, 5th December, the 
cheque was, presented to the bank for payment,, 
and was dishonoured. The plaintiff’s gomashta 
went to the defendant’s koti, and gave "notice of 
the dishonour of the bill and cheque, and asked 
him to pay the amount of the bill. The defendant 
asked for the bill, and the plaintiff’s gomashta 
went to C N & Co., and brought back the bill, . 
with the name of G N & Co., which had been 
struck out, replaced. The defendant, seeing the 
bill- was overdue, refused to pay the amount. The 
cheque * was thereupon returned to € N & Co., 
and thejbill retained by the plaintiff, who, on 6th 
December, caused written notice of dishonour 
to be r given to the defendant. Held, that the cheque 
must be taken to have been merely, a conditional 
payment, and when it was dishonoured, the lia- 
bility of the original bill revived. Held , also, 
■that reasonable notice of dishonour was given, 
whether the bill be taken to have been dishonoured, 
on the Saturday or on' the Monday. Somaiumtjll 
v. Bhaiko Das" Johurry . 7 B. L. B. 431 

Gapinath v. Abbas Hossain 

7 B. L. B. 434, note 

6. Accommodation acceptor— 

Principal and surety — Discharge for surety — PS quit - 
able mortgage— Trust-deed for benefit of creditors — -■ 
Contract Act {IX of 1872), ss. 132 , 139 — Evidence 
Act {I of 1872), s . 92. In the years 3870 and .1873, 
A drew certain bills of exchange upon B, which 
were accepted by B for the accommodation of A, 
and endorsed by A to the Bank of Bengal.** In 
May 1876, A , by letter, agreed to execute a mort- 
gage of a certain portion of his property, consist- 
ing of a share in a Privy Council decree, to B, and 
in the meantime to hold such property at the dis- 
posal of B, his successors and assigns. In the 
month of June 1876, A became unable to meet 
his liabilities, and in the month of August follow- 
ing executed a conveyance of all his property to 
the Official Trustee* upon trust for the benefit of 
A’s creditors. The bank assented; to and executed;' 
this deed after it hud been assented to and executed 1 
by some of the other creditors. The deed did not 
contain any composition with or release by the' cre- 
ditors* nor any? covenant on their part not to sue 
A. In a suit by the bank against B as acceptor 
of the bills : Held , that B was not precluded by the 
provisions of s. 132 of the Contract Act and s. 92: 
of the Evidence Act from pleadihg that he was an. 
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accommodation acceptor only ; but held that the 
letter of May 1876 constituted a good equitable 
mortgage, and that B was not thereafter entitled, 
as against the bank, to the equitable rights of an 
accommodation acceptor. Held, further, that the 
trust did not impair the “ eventual remedy ” 
of B, and that therefore he was not discharged 
from his suretyship under the provisions of s. 139 
of the Contract Act. Pogose v. Bank of Bengal 
I. L. B. 3 Calc. 174 

7 Failure of payment at sight 

— Liability of parties to draft — Effect of accept- 
ance. immediately on failure of payment of a 
draft at sight, whatever may be the real' state of 
the account between the drawer and drawee, 
the former becomes liable to the payee for the 
amount which would place him at the stipulated 
time and place in the same position as if the money 
had been duly paid. Where there is no acceptance, 
no cause of action can arise to the payee against 
the drawee. Nor is the legal relation between 
the drawer and. the payee altered by a partial ac- 
ceptance, the contract being in its nature indivis- 
ible ; much less can any mere promise to pay part 
at a future time in any way satisfy the payee’s 
claim, or postpone his right to reimbursement of 
his loss from the drawer. Sheth Kahandas 
Nabandas v. Dahiabiiai I. L. B. 3 Bom. 182 

8. Suit on Bill by indorsee for 

value against acceptor — Sale by indorsee of 
goods against which bill drawn — Acceptor entitled to 
credit for amount of proceeds of sale. J consigned 
goods to defendant, and for the price drew on the 
defendant two bills of exchange, each for the sum 
of R 3, 406-4-0, payable thirty days after sight, 
which were duly accepted by defendant. J in- 
dorsed the bills for value to the plaintiffs, who, 
in default of payment by defendant, sold the goods 
and. credited him with the amount realized. After 
giving him credit for the amount, there remained 
due by the defendant to the plaintiffs, in respect 
of the said bills, a sum of B 1,0 17. The plaintiffs 
abandoned R17 of this amount, and sued the de- 
fendant for R 1,000 in the Small Cause Court at 
Bombay. In that suit the defendant pleaded that 
the goods, in respect of which the bills were drawn, 
were damaged, and that he had, therefore, refused 
to accept them as he was entitled to do. The 
Judge thereupon dismissed the suit on the authority 
of Shortt v. Abdul Bohiman , 6 Bom. O. C. 53, 
holding that the plaintiffs could not under the cir- 
cumstances, give the defendant credit for the goods, 
and that the claim was not, therefore, within the 
jurisdiction of the Small Cause Court. The plaint- 
iffs then brought the present suit in the High 
Court upon the bills of exchange alleging that they 
held the proceeds of the goods for the consignor. 
The defendant contended that in no case could 
the plaintiffs recover from him more than the 
amount of the bills, less the proceeds of the goods. 
Held, that the defendant was entitled to credit 
for the net proceeds of the sale of the goods. The 
plaintiffs had by the sale already realized part of 
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the amount due to them ; and to allow them now 
to recover from the defendant the whole amount 
due on the bills would be to permit them to realize 
this part of their claim a second time : in that case 
they would be bound to hand over the amount 
so realized to the drawers. But the drawers, 
when they negotiated the bills with the plaintiffs, 
got all they were entitled to, and would have to 
account, in equity, to the defendant for anything 
further obtained by them. Held , therefore, that 
the defendant was exonerated to the amount of 
the proceeds of the goods, but was liable for the 
remainder of the sum claimed by the plaintiffs. 
Agba Bank v. Abdul Rahiman 

I. L. B. 6 Bom. I 

9 e — Bemission of, for sale for 

specific purpose — Property in bill of exchange — 
Suit, for value of, on misappropriation. Where 
bills of exchange are remitted for sale and the 
proceeds directed to be applied to a specific pur- 
pose, the property in the bills remains in the 
remitter until the purpose for which they were 
remitted is satisfied. And where the money 
realized by the sale was wrongfully applied by the 
agent, it was held by the Judicial Committee 
(affirming the judgment of the Court at Calcutta) 
that the remitter was entitled to recover the value 
of the' bills in assumpsit, upon an indebitatus count 
from the purchaser of them, who had notice of the 
purpose for which they were remitted, and the 
misapplication of the proceeds by the agent. 
Mutty Lal Seal v. Dent . 5 Moo. I. A. S28 

10. Agency. The drawer of a bill 

of exchange cannot plead agency, unless it is shown 
on the face of the bill that he drew it as an agent. 
Pigou v. Bam Kishen . . 2 W. B. SOI 

11. ^Endorser, liability of. Held, 

that an endorser of a bill is in the nature of a new 
drawer, and is liable to the holder in default of 
acceptance or payment by the drawer ; and that 
an endorser cannot be absolved from liability 
because the drawer was exonerated or not implead- 
ed. Jumna Das v. Mehue Singh 1 Agra 182 

12. Liability of Drawer — Disho- 

nour of bill. There is no debt due by a drawer of a 
bill of exchange until dishonour. Milled v. Na- 
tional Bank of India . I. L. B. 19 Calc. 148 

13. — Negotiable In- 

struments Act (XXVI of 1881), s. 17 — Drawer and 
drawee the same person — Forged endorsement of 
payee— Payment by drawee on forged endorsement 
— Liability of drawer — Ambiguous instrument — 
Election to treat it as a promissory note. On the 
29th April 1889, the plaintiff’s brother-in-law, 
E, purchased from the defendant’s branch at 
Mauritius a bill of exchange drawn on their Bank 
at Bombay payable on demand to the plaintiff’s 
order in Bombay. The bill was on the following 
terms : — “ The New Oriental Bank Corporation, 
Limited, Mauritius, 29th April 1889. On demand 
pay this first of exchange (second of same tenor 
and date being unpaid) to the order of Sulleman 
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Hussein six hundred and forty rupees for value 
received. For the New Oriental Bank Corpor- 
ation, Limited. To the New Oriental Bank Cor- 
poration, Limited, Bombay.”' E sent the Joill by 
registered post to Bombay addressed to the 
plaintiff. During its transmission it was stolen. 
On the 18th May it was presented by some person 
to the defendant’s Bank in Bombay bearing a 
forged endorsement in blank of the plaintiff, and 
it was paid by the Bank. The plaintiff, as soon 
as he heard of the loss of the bill, made inquiry at 
the Bank, and was told that the bill had been 
paid. On being shown the endorsement, the 
plaintiff pronounced it to be a forgery, and demand- 
ed payment of the bill, which the Bank refused. 
Ho thereupon filed this suit against the Bank as 
drawers of the bill. Held, (I) that the document 
was an “ ambiguous instrument ” within the mean- 
ing of s. 17 of the Negotiable Instruments Act 
(XX 71 of 1881), and that the plaintiff had elected 
to treat it as a bill of exchange. (2) That, treating 
the document as a bill of exchange, the defendants, 
as drawers, were discharged by the payment to 
the de facto holder who presented it for payment. 
$ DDLS MAN HOSSEIN V. NEW 0 RTENTAL BANK 

■•'Corporation . . I. L. B. 15 Bom. 287 


14, . — Cheque — Payment on a forged 

cheque— Pr inci pal and agent — Negl igence — Banker, 
Liability of. When a banker makes a payment on 
a forged cheque, he cannoli make the customer 
liable, except on the ground of negligence imputable 
to the customer. Young v. Grate , 4 Bing. 253, 
distinguished. Schol field v. Earl of Londesbrough , 
[1896] A. C. 514, referred to. Rhagwan Das v. 
Greet (1004) . . I. L. E. 31 Calc. 249 

15. — — * _ Return of bill by indorsee to 

drawer — Re-indorsement , whether necessary— Draw- 
er* s right of action against acceptor. A bilk of ex- 
change drawn by J. & Co. to their order was accept- 
ed by S and was endorsed by J. & Co. to C who 
discounted the hill. The bill was presented at 
maturity and was dishonoured, whereupon C 
debited J. & Co.’s account with the amount of 
the bill, and returned the bill to them, but without 
re-indorsement. On an action by J. & Co. against 
S on the bill : Held, that the drawers had the right 
to sue the acceptor on the bill, by virtue of being 
a party to the hill and as suing on the contract 
contained in the bill between themselves and the 
acceptor. Jameson & Co. v. Scott (1908) 

I. Xi. B, 36 Calc. 274 
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1. _ Varying bill of lading— 

Shipping order — Custom , In a suit instituted by 
a shipper to obtain bills of lading from the captain 
in accordance with the terms of the order granted 
by the ship’s charterers : Held, that the captain 
was entitled to vary the bills of lading in respect * of 
any excess of measurement over the dimensions 
specified in the order, and that an alleged custom, 
precluding such variation, after the goods have been 
received on boardship, was contrary to law. It 
is the duty of the shipper to comply strictly with 
the terms of the shipping order. Gentle v. 
Thomson . . 1 Ind. J ur. O. S. 09 


% Ship in port only on Sun- 

day — Non-delivery of goods — Lord's Day Act , 
29 Chas. II, c. 7. The owners of a steamer by 
their bill of lading stipulated that they would not 
land specie, but would deliver it on presentation 
of bills of lading, 03 carry it on at the consignee’s 
risk, if delivery were not taken during the steamer’s 
stay in port. The steamer arrived in 'port late on 
Saturday, and sailed at daybreak on Monday 
withoutdelivering the specie shipped by the plaint- 
iff, who sued. for damages. Held, that the Lord’s 
Day Act, 29 Chas. II, eh. 7, did not apply to Moul- 
mein ; and that, even if it had done so, it could not 
prevent the shipowners from availing them- 
selves of the stipulation they had made, and that 
no action for damages Vas .maintainable against 
them. Grasemann v. Gardner 

3 W. B. Bee. Bef. 3 


3. Liability of Shipmaster. 

When a shipmaster undertakes that goods shipped 
by him shall be delivered subject to the excep- 
tions and conditions mentioned in a bill of lading, 
in good order and condition, he takes upon him- 
self the consequences and contingencies other than 
the exceptions expressed in the bill of lading, or 
which are implied by law. Shetliff v. Scott 

22 W. B. 39 

4. Construction — River Naviga- 

tion in India — Difficulties or casualties of navigation . 
Plaintiff sued to recover the value of certain 
hides which were lost in defendant’s flat. The 
bill of lading contained among other exceptions, 
the words “ difficulties or casualties of navigation 
and all and every danger and accident of the river 
and navigation whatsoever.” In evidence it was 
proved that the flat was destroyed by some pro- 
jection embedded in the river. Held , that the 
casualty was comprised among the exceptions in 
the bill of lading, and further that, having regard 
to the. dangerous navigation ' of. 'Indian ;■ rivers^ 
parties entering into contracts of a similar nature 
should protect themselves by insurance. Dha- 
unsee v. India General Steam Navigation Co. 

1 Ind. Jur. O. S. 125 ; 1 Hyde 283 

5. — Insufficiency of 

package— Negligence. The defendants by a 
condition annexed to their bill of lading stip- 
ulated that they should not be responsible for 
“ leakage or breakage or other consequences arising 


See Charter Party. 

I. L. B. 28 Bom. 573 
See Contract . I, L. B. 33 Calc. 547 
I. L. B. 34 Calc. 173 
See Negligence I. L. B. 30 Mad, 79 
I. L. B. 32 Mad, 95 
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from the Insufficiency of the address or package.” 
The plaintiff shipped for conveyance from Hong- 
Kong to Bombay certain go* ds on board a stea mer 
of the defendants in packages which were 
proved to be insufficient. These goods, in accord- 
ance with a condition to that effect contained in 
the bill of lading, were transhipped at Galle. On 
their being landed in Bombay it was found that 
all the packages were broken, and in a much 
more damaged condition than is usual in the 
case of such goods carried from Hong-Kong to 
Bombay in similar packages. The contents had to 
a large extent escaped from the packages, but were 
otherwise uninjured. Held , that, under a bill of 
lading in the above form, the onus of proving that 
the packages were insufficient and that the injury 
which they had sustained was the consequence of 
such insufficiency lay upon the defendants, but 
that, when the result of the evidence on both 
sides was to leave it in doubt whether the injury 
was caused by negligence or was the consequence 
of the insufficiency of the packages, the plaintiff 
was not entitled to recover. IP. & 0. Steam Navi- 
gation Co. V. SOMAJI VlSHRAM 

5 Bom. O. G. 113 

0. Insufficiency of 

package — Negligence — Mercantile Usage , evidence of. 
The defendants carry between Hong-Kong and 
Bombay. By a condition annexed to their bill 
•of lading they stipulated that they should not be 
responsible for damage to goods arising from insuffi- 
ciency of package. The plaintiff shipped certain 
goods in the defendants 5 steamer in packages 
which, though in fact insufficient, were packages 
of the kind ordinarily used for the conveyance of 
such goods from Hong-Kong to Bombay. On 
their being landed in Bombay it was found that the 
packages were more or less broken, and the con- 
tents were in some instances injured, and had to 
a small extent escaped from the packages. In an 
•action brought to recover damages in respect of 
such injury, it was held that evidence of mercantile 
usage or of custom would he admissible to show 
that the words “ insufficiency of package 55 should 
not be taken in their ordinary sense, but as mean- 
ing insufficient according to a special custom of 
the China trade. Held , also, that the evidence of 
those packages being ordinary China packages, 
and of such packages having always been carried 
by the defendants without objection, w T as not 
sufficient in the absence of proof of negligence, to 
fix the defendants with liability for damage done 
to them, there being no proof that it had been the 
practice either of the defendants or any other 
ship-owners protected by a similar clause in their 
bill of lading to make compensation for injury to 
goods contained in such packages. P & 0. Steam 
Navigation Co. v. Manickjee Naservanjee 
Padsha .... 4 Bom. O. C. 109 

7. — Carriers by sea — 

Liability for damage to goods — Negligence. A 
steam navigation company was employed by 
plaintiff to carry cargo from Calcutta to Rangoon 
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and to deliver it into the receiving ship, or to land 
it at the consignee’s expense, their liability ceasing 
as soon as the goods were free from the ship’s 
tackle. When the ship arrived at port, the 
consignee not having had his own boats alongside, 
the goods were put into other boats, one of which, 
through the negligence of the boatmen, was 
swamped and the contents damaged. Plaintiff 
sued for damages. Held , that, as defendants were 
not shown to have neglected the duty of taking 
reasonable and proper care in the selection of boats, 
they were not liable for the loss incurred. Bul- 
loch Brothers & Co. v. Toay Atjng 

24 W. H. 74 

8. — ~ — — Exemption from 

damage occasioned by neglect of Company' s servants 
— Suit to recover goods destroyed — Contract Act , s. 
151. The plaintiff shipped two plate-glass show- 
cases from Calcutta to Rangoon by a steamer 
of the defendant company, and signed a bill of 
lading which contained the following clause: — 
“ Carried and delivered subject to the conditions 
after mentioned . . loss or damage for any 

act, neglect, or default whatsoever of the pilot, 
master, or mariners or other servants of the com- 
pany, etc., excepted.” In landing the two cases, 
one of them was entirely destroyed owing to the 
carelessness of the company’s servants. The 
plaintiff sued the company, setting out that the 
damage was occasioned by the negligence of the 
company’s servants. The defendant company 
(who were not subject to the Carriers Act) relied on 
the abovementioned clause in their bill of lading. 
Held , that the defendant company were protected 
by their bill of lading, the terms of which had been 
accepted by the plaintiff. Jellicoe v. British 
India Steam Navigation Co. 

I. L. R. 10 Calc. 489 

9. Liability of master 
— Negligence — Onus probandi — Estoppel. The de- 
fendant, master of the steamer Scindia, signed a 
bill of lading, by which he agreed with C & Co. of 
London to deliver at Calcutta to them or their 
order four casks of brass wire, which were shipped 
on board the Scindia . The casks were described 
in the bill of lading as bearing a certain mark 
beneath which was the word c< Calcutta ” as being 
the port of destination, and they were stated as 
being carried subject to the following exceptions : 
— 41 The ship is not liable for obliteration or absence 
of marks, numbers, address or description of goods 
shipped : and expenses and losses by detention of 
ship or cargo, caused by incorrect marking, or by 
incomplete or incorrect description of contents, 
shall be borne by the owners of the goods. In 
case any part of the within goods cannot be 
found during the ship’s stay at the port of des- 
tination, they are, when found to be sent back 
by first steamer at the ship’s risk and expense, 
and subject to any proved claim for loss of market* 
The ship shall not be liable for incorrect delivery, 
unless each package shall have been distinctly 
marked by the shippers before shipment with the 
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port of destination.” The bill of lading was en- 
dorsed by G <& Co. to the plaintiff, a trader in 
Calcutta, who, on the arrival of the Scindia at 
that port, applied for delivery of the four casks ; 
and It then appeared that they had been landed at 
Colombo. In a suit to recover the price of the 
goods : Held, that the defendant was estopped from 
alleging that the casks were not marked as stated 
in the bill of lading. It was open, however, to 
the defendant to prove that the casks did not on 
their arrival at Colombo bear the word “ Calcutta,” 
and thus to bring himself within the clause in the 
bill of lading exempting the ship from liability for 
obliteration or absence of marks ; but on proof of 
this, in order to disentitle the plaintiff to succeed, 
the defendant must show r that the absence or 
obliteration caused the landing at Colombo. It 
was found on the evidence that he had failed to 
do this, and a decree was given for the plaintiff 
Madeub Chunder Dey v. Law 

13 B. L. B. 304= 

10. — Stowage — Negli- 

gence of the crew or other servants of the ship — 
Period of loading covered by the contract of carriage 
— Fitness or unfitness of the ship. The plaintiffs 
shipped certain bags of sugar on the Uih and 12th 
November 1887, on board the defendants’ ship The 
Bycutta for conveyance to Bombay. There being 
a dispute as to the number of bags shipped, no 
mate’s receipts were given, and no bill of lading 
was signed until the 2Sth November. The By - 
ailla started on her voyage on the 15th November, 
and duly delivered the sugar in Bombay. The 
sugar, however, was found to be damaged by water 
which was due to its having been stowed in im- 
mediate proximity to a quantity of wet timber. 
The plaintiffs sued the defendants in the Small 
Cause Court for the damage so caused. The de- 
fendants sheltered themselves under the terms of 
the ' exempt! ve clause in their bill of lading of the 
28th November, which clause ran as follows : — 
“The act of God, the Queen’s enemies . . . 

. . and all the perils, dangers, accidents of the 

sea, * . . . and accidents,' loss, or 

damage 1mm any -act, neglect, or default what- 
soever of the pilot, master, or mariners, or other 
servants of the Company, or from any deviation, 
excepted.” The plaintiffs contended that a bill 
of lading did not relate to or cover the period of 
loading, and that, even if it did, the exception 
relied upon in this bill of lading related only to 
negligence subsequent to the commencement of 
the voyage. They also contended that the ship 
was not a ship “ reasonably fit for the voyage ” 
within the meaning of the rule laid down in Steel 
v. The State Line Steamship Company, L. B. 3 
Ap. Ca. 72. In the Small Cause Court judgment 
was given in plaintiffs’ favour. On appeal to the 
High Court on the case stated, this judgment was 
reversed. Held, that this was not a case to which 
the rule laid down in Steel v. The State Line Steam- 
ship Company, L . B. 3 Ap. , Ca. 72, applied, as 
there was no question here of any defect inherent 
in the ship. It was simply a case of negligent and 


improper stowage. Held, further, following Hong * 
hong and Shanghai Banking Co. v. Baker , 7 Bom , 
0 . G . 186, that the reasonable mode of construing; 
the contract evidenced, by a bill of lading was to 
hold the exceptions to be co-extensive with the 
liability, and that there was no evidence to be 
found in this bill of lading of any other intention*. 
Held, further, that the goods were covered by the 
bill of lading from the time they were put on board 
to be loaded ; consequently, the defendants were 
protected from liability under the exemptive 
clause. The JDuero, 2 A. & E. 393, and Hayes v. 
Cutiiford , L. B., 4 C. P. I). 182 , commented on 
and followed. Hassanbiioy Vise am v. British 
India Steam Navigation Company 

I. L. B. 13 Bom*. 571 

11. Shipping Com- 

pany, liability of. A Shipping Company is prin,d 
fade bound to deliver goods in good order and con- 
dition, but this obligation is subject expressly to the 
conditions inserted in the bill of lading. Where a 
cask of brandy was shipped at Madras in good 
order and condition, but on arrival at Calcutta was 
found to be empty. Held, that the company were 
protected by the special words inserted In the bill 
of lading “Hogshead brandy covered, with gunny,., 
not responsible for condition and contents.” 
Cutler Palmer & Co. v. British India Steam 
Navigation Co. . ♦ I. L. B. 25 Calc. 654 

2 C, W. N* 423' 

12. * — ■ Liability for loss 

— Absence of negligence , A & Go. at Madras 
shipped by the B. I. S. N. steamer Mahralta a box 
of coral, to be delivered to their Agent M at Bimli- 
patam. At the time of shipment they declared 
the value and paid enhanced freight on account of 
such value. By the bill of lading the company 
undertook to deliver the ease in good order at 
Bimlipatam to the consignee M, subject to ’certain-'; 
conditions annexed. By one of these, conditions,. 

. if the consignee . did not take delivery' when, the 
ship was ready to discharge, the goods might be 
warehoused at the merchant’s risk, and the com- 
pany’s liability was to cease when the goods left 
the ship’s side. The consignee did not take deli- 
very at the ship’s side, and the company’s agent 
at Bimlipatam took the case to the Custom House, 
as he was bound to do by the regulations of the 
port. If the Superintendent of the Custom House 
had known that the case contained corals, it would 
have been placed in an inner room, but the com- 
pany’s agent did not know the contents off the case,.; 
and therefore was unable to give any such inform- 
ation to the Superintendent. While the case was 
lying at the Custom House, application was made 
on plaintiff’s behalf to the company’s agent for 
delivery of the case upon the usual guarantee. 
The agent refused to deliver the case without the 
production of the bill of lading. Afterwards the 
bill of lading was received from Madras, and the 
case was delivered up. At some time between 
its leaving the ship’s side and delivery to the con* 
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signee the case was opened and a portion of the 
contents stolen. Held, that the defendants were 
not liable. Mackinnon, Mackenzie v. Min chin 

6 Mad. 353 

13. Declaration of 

value and nature of contents. A was the consignee 
and holder of a bill of lading signed by B at 
Bombay, as master of the steam- vessel John 
Bright , for the safe carriage and delivery of a box 
addressed to A, which in fact contained, diamonds 
of the value of BIT, 670, three rubies, and three 
emeralds, in all of the value of B 15,940. On the 
face of the bill of lading was printed, “ This bill 
of lading is issued subject to the following condi- 
tions.” ^ One condition was that a “ written de- 
claration of the contents and value of the goods is 
required by the owner, and must be delivered by the 
shipper to the owner’s agents with the bills of 
lading. A wrong description of contents or false 
declaration of value shall release the owner from all 
responsibility in case of loss, etc., and the goods 
shall be’, charged double freight on the real value, 
which freight shall be paid previous to delivery.” 
The declaration in this case w r as contained in the 
following letter from the shipper to the agent of the 
ship-owner : — “ Dear Sir, Be good enough to give 
me an order for a small box containing diamonds 
to the value of about B 14,000, to be shipped on 
board the steamer John Bright for Calcutta. Yours 
etc.” The box was lost by the negligence of B or 
his servants. In a suit by A to recover “ the value 
of the goods, viz., B14,000” : Held, that all the 
shipowner w r as entitled to was that the shipper 
should make a declaration of what bond fide he be- 
lieved to be the value. The declaration as to 
contents was not vitiated by the omission to en- 
umerate all the different species of articles contain- 
ed in the box. Upon the evidence, the declaration 
as to the value and nature of the contents was 
bond fide : therefore A was entitled to recover the 
value of the diamonds lost. Diiunjeebhoy 
Byramjee Metha v. Betham 

2 Xnd, Jur. N. 8. 305 

14. Leakage — Break- 

age — Damage caused by leakage from other goods. 
Piece-goods wore carried from London to Bombay 
under a bill of lading, the exceptions in which 
protected the master from “ leakage, breakage, rust, 
decay, loss, or damage from machinery, boilers 

. misfeasance, error in judgment, negligence 
or default of . persons in the service of 

the ship . . . and the ship not being liable 

for any consequences of causes therein excepted, 
however originating.” The piece-goods, on their 
arrival in Bombay, were found to be damaged by oil 
and by chafing, — i.e., by rubbing against other 
goods in the hold, — hut there was no evidence to 
show how such damage was occasioned. Held, 
that the term £C leakage ” did not include leakage 
from other goods on to the piece-goods, nor did 
“ breakage ” include damage caused by chafing, 
and that, as no negligence was proved, the master 
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was not protected by the exception “ damage- 
from negligence.” Graham v. Hille 

10 Bom. 60 

15. — — — — Leakage , damage 

done by — Provision for place of claim , effect of, on 
jurisdiction of Court. Plaintiff shipped some bales 
of cloth from Calcutta to Bangoon under a bill of 
lading by which the defendants were hound to 
deliver, — accidents, loss or damages from fire, 
machinery, boilers, steam, and all the accidents 
of the sea, rivers, land-carriage and steam navi- 
gation, etc., excepted. On the voyage one of the 
boilers burst, and steam and water escaping, 
some of the bales were damaged. Held , that the 
damage was within the exceptions of the bill of 
lading, and therefore that the defendants were 
not liable to make good the loss. Quaere : Whether 
notwithstanding the exceptions in the bill of lading, 
the defendants might not have been made liable 
in a suit on the implied warranty if it had been 
proved as a fact that the boiler was not reasonably 
fit for the voyage. British India Steam Navi- 


gation Co. v. Ibrahim Moostjm . 8 . "W. B. 35 

10. — Exception in bill 


of lading — Seaworthiness — Suit for damage to goods 
by leakage while ship in dock. The plaintiff’s goods 
were loaded in the defendants’ steamer then lying, 
in dock to be carried from Bombay to certain ports 
in East Africa. At the time of loading, the ship 
was apparently in a sound and seaworthy condition.. 
Two days after the goods had been put on board, 
and when the ship was still in dock, it sprung a 
leak, and the water came into the hold and damag- 
ed the plaintiff’s goods. The ship was taken to 
the dry dock, the cargo was shifted, and the leak 
repaired. It appeared that the leak had arisen 
from the fact that one of the plates of the ship had 
been worn thin in one particular spot, so that, 
when the cargo was put on board, and the ship 
lay deeper in the water, the pressure became so> 
great that a hole was made, and the water rushed 
in. The plaintiff sued the defendants for dam- 
ages. The defendants pleaded (1) that the ship 
was in a seaworthy condition when the goods were 
put on board ; (2) that they were protected by the 
bill of lading, which contained the following ex- 
ception, viz., “ Accident, loss and damage from 
vermin, barratry, jettison, collision, fire, machinery, 
boilers, steam and all the perils, dangers and acci- 
dents of the sea, rivers, land-carriage and steam 
navigation of whatever nature and kind and acci- 
dent, loss or damage from any act, neglect or de- 
fault whatsoever of thef pilot, master or mariners 
or other servants of the Company or from any 
deviation excepted.” Held, that the defendants 
were liable. While the ship was in dock, it was 
not seaworthy, and the exception in the hill of 
lading did not limit the implied warranty of sea- 
worthiness. VlTHTJLDAS GOBER V. BOMBAY AND 
Persia Steam Navigation Co. 

I. L. B. 19 Bom, 039 

17. — — Loss by fire — 

Cam ers— Wharfingers. Under the terms of a bill of 
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•lading, “goods were to be delivered from the ship’s 
tackles as fast as the steamer could discharge, 
failing which the agents were to be at liberty to 
land the goods at their godowns the bill of lad- 
ing further, among other exceptions, provided 
“ that the shipowners should not be liable for loss 
by fire.” The steamer, on arriving at the port of 
discharge, came alongside the wharf, and com- 
menced unloading at the Custom-house godowns 
without giving the consignees the option of land- 
ing the goods from the ship’s taclde. The con- 
signees, however, did not object to the goods 
being landed at the godowns, and they paid, also 
without objection, a sum for the wharfage of a part 
of the goods in their godowns. Held, that the 
ship-owners, if the goods placed in the godowns 
were in their possession as carriers, were protected 
under the clause of the bill of lading providing 
against fire, as much as if the fire had occurred 
on boardship ; and, on the other hand, if the goods 
were in the possession of the ship-owners as whar- 
fingers, they were not liable for the loss, inasmuch 
■as the goods were destroyed by fire without any 
default on their part. Chin Hong & Co. v. Seng 
Mon & Co. 

I. L. B. 4 Gale. 730 : 3 C. L. B. 585 


Charges for land- 


ing and wharfage-rLiabilih / of consignees . A bill of 
lading, given by the defendants to the plaintiff for 
certain goods, contained a stipulation that the 
goods were to be taken from the steamer’s tackles 
by the consignees as fast as the steamer could dis- 
charge, failing which the steamer’s agents were to 
be at liberty to land the same into godowns ; the 
cost of lighterage, godown rents, etc., thereby in- 
curred to be borne by the respective consignees. 
Held, that under this bill, of lading the ship-owners 
were entitled to charge for landing and wharfage, 
only in default of the consignees failing to take the 
.good from the steamer’s tackles within reasonable 
time. Held (per Pontipex, J.), that for the speedy 
discharge of their vessel the ship-owners were en- 
titled to land and wharf the goods, though not to 
charge for landing and wharfage, unless the plaintiff 
.had had an opportunity of landing the goods him- 
self. Cossim Hossein Soorttt ix Lee Thee 
Chatjn . I. L. B. 5 Calc. 477 ; 5 C. L. B. 157 


Loss by fire before 


delivery-— Exemption from liability. The defendant 
received goods on board his steamer under a bill 
of lading which exempted him from liability for 
loss occasioned “ by the act of God, the Queen’s 
•enemies, fire, and all and every other dangers and 
accidents of the seas, rivers, and navigation of 
whatsoever kind or nature,” and lawfully landed 
them on the Custom-house Bunder at Bombay, 
where they were accidentally burned before they 
were delivered to the consignee. Held, that he 
was protected by the above exception in the bill 
of lading. Hqng-Kong and Shanghai Banking 
-Corporation v. Baker . 8 Bom. O. C. 71 

Held, on appeal, that so long as the goods re- 
mained in liis custody after being so landed, he 
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was protected from liability under the above ex- 
emption in the bill of lading, 7 Bom. O. C. 180 

20. — — Delivery in dock 

— “ Landing or cranage charges ” — Practice of dock 
to recover from consignee — Liability of ship-owner. 
Certain boilers consigned to the plaintiff in 
Bombay were shipped at Liverpool in two steamers 
belonging to the same owners, under two bills of 
lading in these terms : “ Shipped in good order and 
condition, etc., to be delivered, subject to the ex- 
ceptions and conditions hereinafter mentioned, 
in the like good order and condition;, from the ship’s 
tackles (where the ship’s responsibility shall cease) 
at the aforesaid port of Bombay,” etc. One of the 
exceptions and conditions above referred to was as 
follows : — “ The ship-owner shall have the option 
of discharging in dock, and of making delivery 
of the goods under the bills of lading either over 
the ship’s side or from lighters, or a store-ship, or 
Custom-house, or warehouse, at merchant’s risk.” 
Freight was prepaid in Liverpool. On their 
arrival at Bombay, the two steamers went into the 
Prince’s Dock, belonging to the Port Trust, and 
discharged, the boilers, by means of the Port Trust 
cranes, on to the dock wharves. Tim plaintiff 
subsequently sent to remove the boilers, but was 
not allowed by the dock authorities to do so until 
he had paid to them various sums, amounting in 
the aggregate to R930, on account, as stated in the 
bill furnished him by the. Port Trust, of “ landing 
charges ” for the said boilers. The bills also con- 
tained certain additional charges for “ wharfage.” 
These the plaintiff was ready to pay, but the 
“ landing charges ” he paid only under protest, 
and in order to get possession of his goods, and now 
sought to recover the same from the' defendants, ' 
who represented the ship-owners. It was the prac- 
tice of the Port Trust to recover these charges, in all 
cases from the consignees of goods discharged .in. 
their dock, and the charge was said to he levied on 
all goods landed on the wharves of the dock, whether 
by the dock’s cranes or by the ship’s own tackles. 
The charge was incurred the moment the goods 
touched the wharf. In their rates, sanctioned by 
Government, which by their Act the Port Trust 
were entitled to charge, this charge was called, 
not a “ landing charge,” but a “ deck and cranage” 
charge. Had the plaintiff been given delivery of 
these, goods in the stream, and afterwards ihiraself. ".. 
landed them au any wharf belonging to the Port 
Trust in the Port of Bombay, the Port Trust would 
have sought to have made the same charge for 
allowing the goods to be landed, whether that was 
done by their appliances or not. Held, that the 
ship-owner, and not the consignee, was bound to 
pay these eh irges, they being in reality charges for 
work and labour done in and about the landing of 
the goods — an operation which, under the bills of 
lading, was within the duty of the ship-owner. 
Per Latham, J. — The ship having elected to dis- 
charge in the dock, it was her duty to land the goods 
on the wharf. Every charge which had to be in- 
curred before that could be done was a charge an* 
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tecedent to delivery, and one, therefore, which 
must be paid by the ship-owner. Scott v. Fin- 
lay . . . . I. L. B. 7 Bom. 386 

21. - - - • “ Weight, con- 

tents , and value unknown ” — Act IX of 1856, s. 3 — 
Assignee of bill of lading for value, A bill of lading 
purporting to be for 50 tons of coal and contain- 
ing a printed clause, “ weight, contents, and value 
unknown,” and similar words written above the 
signature of the master, does not amount to an 
admission by the master that he has received 50 
tons of coal on board. Upon the true construction 
of the Bills of Lading Act (IX of 1856), s. 3, a bill 
of lading in the above form is not, in the hands of 
a consignee for value, conclusive evidence against 
the master of the shipment of 50 tons. Nicol & 
Co. v . Castle. ... 9 Bom. 321 

22. -4 Freight, 'pay- 

ment of —Incorporation in bill of lading of terms of 
charter-party — Cargo — Freight payable on intake mea- 
surement — Measurement at port of delivery — 
Discrepancy in measurements — Evidence — Burden 
of proof — Suit by consignee for excess freight. K 
V at Moulmein consigned to the plaintiff at Bom- 
bay 135 logs of teak timber shipped on board the 
defendant’s ship. The bill of lading, which was 
signed by the defendant, described the logs as 
marked K V, and measuring tons 115-12-10, and 
it provided for the payment of freight thereon at 
Bombay, at the rate of R17 per ton of 50 cubic feet 
on right delivery. The last clause of the bill of 
lading was in the handwriting of the defendant, 
and was as follows : — 44 Marks, number, quantity, 
and measurement unknown : all other conditions 
as per charter-party.” The charter-party was 
expressed to be between the owners of the ship and 
Messrs. B of Rangoon as charterers of the whole 
ship, and provided for the payment of freight 
“ at the rate of R18 per ton of 50 cubic feet for all 
timber, one rate throughout except 100 tons 
broken stowage at half freight, by intake measure- 
ment.” On arrival of the ship at Bombay, the 
plaintiff, as consignee of the timber and holder of 
the bill of lading, paid the defendant (the captain of 
the ship) R 1,500 on account of freight, and took 
delivery of the 135 logs. On measuring them he 
found that, according to his method of measure- 
ment, the total measurement of the 135 logs came 
only to tons 58-27-11-6, and not tons 115-12-10 
as mentioned in the bill of lading. He claimed, 
therefore, to be chargeable with freight only on 
the smaller quantity {viz., R 995-8), and to re- 
cover from the defendant the difference {viz., 
R504-8) between that sum and R 1,500 paid on 
account as for an overpayment of freight. It was 
proved that all the timber on board has been mea- 
sured at Moulmein by an employe of the charterers 
acting apparently as agent of all the different 
shippers, and that the measurements in the bills 
of lading were supplied by this person to the de- 
fendant as the measurements of the different con- 
signments. It was also proved that the 135 logs 
received and measured by the plaintiff in Bombay 
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re same logs that were shipped under the 
bill of lading, and that the plaintiff’s measurement 
ox them was correct according to the mode of 
measurement which he adopted. There was no 
evidence as to what was the mode of measurement 
followed at Moulmein, nor, except the statements 
in the bill of lading, as to what was the actual intake 
measurement of the timber there. Held, that the 
effect of the last clause in the bill of lading was to 
incorporate into that document the clause of the 
charter-party which provided that freight should 
be payable on the intake measurement; that the 
burden of proving what the intake measurement 
actually was lay upon the plaintiff, who sought to- 
recover back money which he alleged he had paid 
in excess of what was due ; and that, in the absence 
of such evidence on behalf of the plaintiff, the 
statement of quantity contained in the hill of 
lading was primd facie evidence of the intake 
measurement of the timber. Cursetji Rustomji 
Setna v. Williams . I. L. B. 5 Bom. 313 

23 . ~ - Freight, pay- 

ment of — Lien of ship-owner. Where a bill of 
lading, dated at the port of shipment, contains 
the words “freight for the said goods being 
paid here,” it operates as a receipt for the freight. 
The ship-owner is not bound to deliver the same to 
the shipper until payment of the sum to be- 
charged for the carriage of the goods ; but such 
sum is not freight, and the ship-owner has no lien 
for the amount upon the goods, nor the bill of 
lading v hich represents them. Soomar Jafeer v. 
Abdool Kureeem . 1 Ind. Jur. N. S. 230‘ 

24. — - - — r ‘ Freight , Hen for , 

on Cargo — Advances on account of freight — Master's' 
lien for freight — Charter-party. By a charter- 
party made in London, the ship IF was chartered to* 
carry a cargo from Liverpool to Calcutta, where 
she was to load from the factors of the charterer 
a full homeward cargo to be carried by her to 
Europe. Freight for the whole round, out and 
home, was made payable on safe delivery of the 
homeward cargo, but at so much per ton of the 
outward cargo delivered in Calcutta. The master 
vas to have a lien on the cargo for freight, etc., 
cash not exceeding £8 CO was to be advanced to 
the ship in Calcutta on account of freight, but 
subject to insurance ; and £600 was to be ad- 
vanced by the charterer’s acceptance at three 
months, or in cash under discount, at charterer’s 
option, on the sailing of the vessel from Liverpool, 
less five per cent, for insurance. The charterer 
himself loaded the ship, and the master signed^a 
bill of lading which declared the cargo to be ship- 
ped by the charterer to be delivered at Calcutta, 
as the agents of the charterer might direct, unto 
order or to his assigns, freight to be paid as per 
charter-party. In the margin of the bill was 
written, 64 Received in advance of the within 
freight, £600 as per charter-party. ’ ’ The £600 
had been paid, not in cash, hut by the charterer’s 
bill at three months. The charterer became 
bankrupt and the biff was dishonoured* and the 
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fact of the bankruptcy and dishonour was known in 
Calcutta when the ship arrived there. On the 
ship’s arrival in Calcutta, J 0 S Co., who were the 
holders for value of the bill of lading, demanded 
delivery of the cargo. The master claimed a 
right of lien, and refused to deliver unless JOS 
Co. would pay the £600 bill .which had been dis- 
honoured, and would further advance £800 for 
the ship’s use, and load a homeward cargo, ac- 
cording to the terms of the charter-party. Held , 
that J O S Co. took the bill of lading with notice 
of the charter-party, but that, under the circum- 
stances, the master had no lien, and was bound to 
deliver the cargo to JO S Co. Ogle v. Nash- 
holm; . . . ' . Bourke Q. C. 171 

25. - Fr eight, lien 

for , on Cargo— Advances' on account of freight — Lien 
of owners. Goods were shipped deliverable to the 
order of the shippers or their assigns. The bill of 
lading stated that “ freight for said goods was to 
be paid as per charter-party, with average ac- 
customed, reserving lien in full on cargo for full 
amount as stipulated therein.” The charter- 
party showed “ that H S Co. undertook to supply 
.a full cargo for the ship, and that R B, agent for 
the ship, agreed with B S Co. that the said ship 
should proceed to London dock, or any other 
suitable dock, for loading salt at party’s option, 
or so near thereto as she can safely get, to be at all 
times afloat and in safety, and then load for the 
charterer’s agent a full and complete cargo of 
salt, not exceeding what the master considers 
sufficient cargo, which the charterers engage to 
ship, not exceeding what ’she can reasonably carry 
with her stores, provisions, and furniture, and being 
so loaded shall therewith proceed to Calcutta, 
or so near thereto as she may safely get, and there 
deliver as per bills of lading, and on being paid 
freight at the rate of twenty- three shillings per 
ton.” The freight to be paid thus: “£500 by 
charterer’s accepfcan.ee at two months on sailing, 
less 2 1 per cent, insurance]; or cash on sailing, 
less 5 per cent, interest and insurance, at charterer’s 
option, and the balance in cash on delivery as 
master requires, at current rate of exchange ; 2 per 
cent, commission to charterers in lieu of consign- 
ment.” Held, that “ a sum of money payable 
before the arrival of the ship at her port of discharge 
and payable by the shippers of the goods at the 
port of shipment, is not freight in the strict legal 
acceptation of the term, with all the incidents of 
freight in giving 'the ship-owner the right of lien, 
unless it is stipulated for.” Here the owners had 
a lien upon the goods for freight, notwithstanding 
that the bill of exchange for £500 had been given. 
Thomas v . Ogle . Bourke A. O. C. 100 

26. Freight , lien for, 

on Cargo — Advances on account of freight — Dishonour 
of hills. The captain of a ship has no lien on the 
cargo in respect of a portion of the freight stipu- 
lated to be advanced, and advanced by bills 
afterwards dishonoured, nor in respect of a portion 
- of the freight stipulated to be advanced at the port 
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of discharge. A lien cannot arise in any case 
when the master has not a right to retain the goods 
till the freight is paid. Such advances are not 
freight, but advances to be made under discount, 
and upon the security of the captain’s bill on the 
freighter. The master has no lien at law or in 
equity in respect of breaches of covenants in the 
charter-party, other than those relating to the 
payment of freight for goods actually carried. 
Peninsular and Oriental Steam Navigation 
Company v. Small . Bourke O. C. 800 

2 7 . — - — — — — — - — — Ola im for short 

delivery — Place for preferring claim — Condition pre- 
cedent. Where a bill of lading contained a clause 
to the following effect : — “ Any claim for short 
delivery or damage done to goods, and all other 
claims whatsoever, to be made at the port of Cal- 
cutta, and at no other port, and the goods are 
shipped and this bill of lading granted subject to 
this express condition,” it was held by the Recorder 
of Rangoon to operate so as to make the preferring 
of a claim in Calcutta — a condition precedent to 
a sui t in this Court. Held, by the High Court that 
this opinion was correct, and that a suit for short 
delivery under the bill of lading could not be 
maintained without a claim being made in Calcutta 
Mahomed Ishmailjee Nada v. British India 
Steam Navigation Company . 9 W. R. 388 

28. Short delivery of 

goods — No evidence as to how goods were lost 
Burden of proof — u Or otherwise meaning of. The 
plaintiff was the consignee of a large consignment 
of goods shipped from Bombay in bags on" board 
the defendants’ steamship Java for carnage’ to 
Zanzibar. ' On arrival of the Jam at Zanzibar, the 
goods were landed by the defendant company and 
placed in the Customs godown, .where the plaintiff' 
in due course demanded delivery. Some of the 
bags were not forthcoming, but the evidence did 
not show how the loss had occurred. The bill 
of lading contained the following condition : — 
“ The Company’s liability shall cease as soon as the 
packages are free of the ship’s tackle, after which 
they shall not be responsible for any loss or damage, 
however caused. If stored in receiving /ship, 
godown or upon any wharf, all risks of fire, daeoity, 
vermin or otherwise shall be with the merchant, 
and the usual charges shall be paid before delivery 
of the goods. Fire insurance will he covered 
by the company’s agents on application.” In a 
suit brought by the plaintiff for short delivery of 
.goods: Held, that the defendants ; 'were.. liable* 
They did not show how the loss occurred, and 
as it might have occurred from causes not covered 
by the exception (c.g., from misdelivery), they 
did not bring themselves within the protection 
afforded by the exemption. The general words 
“ or otherwise ” contained in the tenth clause of 
the bill of lading could not he read so as to cover 
all possible losses, for that would make them in- 
clude- wilful misconduct on the part of the de- 
fendant’s servants, and general words are not 
read with such anyxtended meaning. ^Nor would 
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•they include misdelivery, for that was provided for 
in the eighth clause. British India Steam 
.Navigation Co. v. Katansi Ram.ii 

I. L. E. 22 Bom. 184 

29* — — - — Claim for short 

aelwery 1 lace for preferring claim. A bill of 
lading contained a provision ' that any claim for 
:short delivery or for damage done to goods should 
be made ah the port oi: Calcutta, and not elsewhere. 
Meld, that this clause did not affect the plaintiff’s 
in the Court at Rangoon, and that, 
it the defendants meant to object that no claim 
had been made in Calcutta before the commence- 
ment of the suit, they should have done so in pro- 
per time, viz., in their written statement. An 
objection on that ground taken for the first time 
•at the hearing of the appeal was disallowed. 
British India Steam Navigation Co. v . Ibrahim 
Moos ™ W. E. 35 

80. . _____ Claim for short 

delivery to be made at a certain place within a cer- 
tain Ume- r Re.asonaMe condition— Common carrier * 
'liability of— Garners Act , III of 1865 . A stipula- 
tion by persons carrying on extensive business as 
carriers that they should be apprised of claims 
made on them for default on the part of their 
servants, at a specified place and no other, and 
within a time which will render enquiry likely to 
be attended with some result, is not unreasonable. 
Ihe defendauts were owners of a fleet of steam- 
■sinps plying periodically along the coast of British 
India, by which they undertook to convey for 
freight, parcels of goods for all persons indifferently 
from and to specified ports. They stipulated in 
tneir bills of lading that claims for short delivery 
should be made at the port of Calcutta only, 
within one month after delivery, of any portion 
of the goods entered in the bill of lading. Held , 
in a suit against defendants for compensation for 
value of goods short delivered, that this was not 
an unreasonable stipulation, and that a claim 
made on the agents of the defendants, who 
were authorized only to retain the goods, receive 
freight, and give delivery, was not a sufficient com- 
pliance with the condition. Held, also, that de- 
fendants were common carriers, though not for the 
purposes of the Indian Carriers Act, and that their 
character of carriers continued so long as the goods 
remained in their hands and undelivered. Bei- 
■tish India Steam Navigation Company v. 
Hajee Mahomed Esack & Co. 

X. L. E. 3 Mad, 107 

ox. — — Delivery of goods 

to co nsigriee-~~Cargo unclaimed on arrival of ship— 
liights of ship-owner to land goods— Damages by 

r T'^To¥s adr ™ Harhour Trust Act ( Madras Act II 
of 1886). The defendant’s steamship arrived at 
Madras on 4th December 1891, bringing bags of 
gram consigned to the plaintiffs under a bill of 
laciing by which the defendants were to have the 
option of delivering the goods into a receiving 
•ship or landing them at consignee’s risk and ex- 
pense, and their liability was to cease when the 
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fnfVrZf’Z 0f shi P’ s tackle ‘ The plaint- 
on the . d 1 te of the arriVai of the goods, were 
. U ^ 10I17 ' e ^ 1,ece iYe them. The plaintiffs 

set up a custom that cargo of this delorintirm 

uotfbe^doif Ia,nd t% d ° n i the beaoh ; but as this could 

not be done in the absence of the consignees the 
defendants landed it the same day on thfpTer and 

bourns?. at* f nt ° l he custody of tbe Madras Har- 
boui Tiust for storage, pending delivery to the 

rain* mT S ' i° n th , e . Sth of December 1891, heavy 

that the r a » °' 7 same , da 'te plaintiffs learnt 

that the cargo had been delivered on the pier 

When the plaintiffs came to take delivery on that 
<%, a wnddeiable portion had been damaged 

MrlTr\ . Whl u h thej ; now sued the defendants. 

wbere , the ,. co “ signees were UTla bie 
to take delivery m the ordinary way on the beach, 
the master of a ship has the option of landing and 
warehousing the goods, and that delivery to the 
Haibour Trust for custody was not wrongful; 
(u) that in the absence of proof that the defendants 
were negligent, . or that they failed to deliver the 
goods, the suit must be dismissed. British 
India Steam Navigation Company v. Ibkaihm 
Sdlaiman . . . X. L. E. 19 Mad. 189 

32 

* 7 7 , . 77 — — - Condition requir- 

ing notice of claim within prescribed period— Waiver 
of < condition— Limitation — Acknowledgment — Limi- 

tahon Act (X V of 1S77), n. 19 , Sch. II, Art. 31 

Camer. Plaintiff delivered 200 casks of oil to the 
defendants, for carriage per 8.S. Moshtari from 
Bombay to Jeddah. The biil of lading stated that 
the goods were shipped subject to the condition 
that any claim for short delivery, etc., should be 
ma.de m writing in Bombay within two months of 
date of steamer’s arrival at port of consignment. 

• -Moaton left Bombay on the 13th June, 
1990, and arrival at Jeddah on the 11th July, 1900 
and 35 cases of the plaintiff’s oil were short- deli- 
vered. On the 18th October, 1 900, the defendants’ 
agents at Jeddah issued a shortage certificate to 
the plaintiff, and on its receipt the plaintiff*, on the 
loth November, 1900, made a claim in writing on 
the defendants in Bombay for the 35 cases short 
delivered. In July, 1901, the plaintiff called on 
the defendants and stated that the cases had never 
been offered to the consignee at Jeddah, and the 
defendants, at his request, wrote a letter, dated 
the 18th July, 1901, to their agents at Jeddah, 
referring the matter to them in order that they 
might “ settle matters with him by re- offering 
the cases in question and withdrawing the certB 
ficate, and hoping the matter would be satisfae- 
torily settled.” This letter was given to the 
plaintiff, to be presented by him. Nothing was, 
however, gained by sending this letter, and on the 
20th December, 1901, at the plaintiff’s request, the 
defendants again wrote to their agents at Jeddah, 
stating that 35 eases had been short delivered, 
but that they had been traced and would be re- 
shipped to Jeddah, and requesting the agents 
“ to offer same to the consignee and take "back 
the shortage certificate.” This letter also was 
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entrusted to the plaintiff for presentation. On 
the 28th January, 1902, the plaintiff filed this 
suit to recover B750 damages for the non-delivery 
of the 35 cases. The defendants contended 
(inter alia) that the plaintiffs claim was barred 
by limitation, and that plaintiff, not having made 
his claim at Bombay within two months of the 
steamer’s arrival at Jeddah, could not maintain 
this suit. The plaintiff contended that the de- 
fendants, by granting the shortage certificate, 
and by their letters of the' 18th July and 20th 
December, had waived their rights under the above 
clause in the bill of lading, and that the said certi- 
ficate and the letters amounted to an acknowledg- 
ment of liability under s. 19 of the Limitation Act 
(XV of 1877). Held, (1) that the certificate and 
the letters by themsleves did not amount to a 
waiver by the defendants of their rights under the 
bill of lading : the question whether the fact of the 
defendants’ agents having signed these documents 
and other evidence of their conduct in the negotia- 
tions between the parties, did lead the plaintiff to 
believe that they waived such rights and to act on 
such belief, was a question of fact for the Court 
which tried the case to decide ; (2) that the certi- 
ficate and the letters did amount to an acknow- 
ledgment of liability by the defendants within s. 
19 of the Limitation Act (XV of 1877) ; (3) that 
Art. 31 of Seh. II to the Limitation Act, 1877, 
was the article applicable to the case ; (4) that the 
suit was not barred by limitation. Hajx A Jam 
Gqolam Hoosein v. Bombay and Peksia Steam 
Navigation Company (1902) 

I. L. B. 26 Bom. 5 62 

33. AAaAA — — Sea-Insurance — 

Stamp duty — Stamp Act (II of 1899), ss. 2 and 7 , 
and Seh. I , Art. 47 A — “ Contract jor sea-insur- 
ance ” — “ Policy of sea-insurance The docu- 
ments, annexed to the statement of the case 
referred, are bills of lading within the meaning of 
the Stamp Act (II of 1899), and as such are liable 
to stamp duty under that Act. Sewell v. Burdick , 
L. E. 10 App . C. 74, referred to. When by 
such a document a company, for an increased pay- 
ment, takes upon itself all risks attending goods 
while on board a ship or vessel, the document is 
not a tc policy of sea-insurance,” but only a 
“ contact for sea -insurance,” and is therefore not 
liable to be stamped as a “ policy of sea insur- 
ance ” under the Act. In the matter of a 
reference under the Indian Stamp Act, 1899 
(1903) . . . I. L. B. 30 Calc. 585 

34. — — Stipulation reliev- 

ing ship-owner from liability as soon as goods free 
of ship's tackle , and before delivery , if enforceable — 
4i Landing agents ” at Penang how far agents of 
ship-owners — Loss of goods after delivery to 
landing agent but before delivery to consignee. 
Where the bill of lading provided that 
ss in all cases and under ail circumstances 
the liability of the ship-owner shall absolutely 
cease when the goods are free of the ship’s tackle 
and thereupon the goods shall be at the risk for 


BILL OB LADING— concld. 

all purposes and in, every respect of the shipper 
or consignee,” and the goods were delivered over- 
side into lighters and taken to the wharf and kept 
by a “ landing agent,” and then disposed of with- 
out the production of a bill of lading or a delivery 
order in fraud of the persons entitled : Held, that 
there was no reason why the clause providing for 
cessor of liability of the ship-owner on the goods 
being free of the ship’s tackle should not be held 
operative and effectual although they might have 
been lost before delivery to the persons entitled. 
The stipulation was one which the parties were 
perfectly free to make, unembarrassed by any 
implied condition or any original underlying: 
obligation, such as exists when a ship-owner seeks 
to relieve himself of liability to the shipper in 
ease his vessel should be found to have been un- 
sea worthy. Elder site Steamship Co., Ltd. v. 
JBorthwick, L. E. [ISOS] A. C. 98, and Nelson Line 
(Liverpool) Ltd. v. James Nelson and Sons , Ltd., 
[1908] A. C. 16, distinguished. The position 
of the “ landing agents,” at the port of Penang 
indicated. Semble : They are intermediaries ow- 
ing duty to both parties — agents of the ship-owners 
as long as the contract of affreightment remains 
unexhausted, agents for the consignees as soon 
as the bill of lading is produced with delivery 
order endorsed. The Chaptered Bank of India, 
Australia and China v. The British India 
Steam Navigation Co., Li>. (1909) 

13 C.W. N. 733 

BILL OF QUIA TIMET* 

See Hindu Law * I. L. B. 31 Calc. 24 
BILL OF SALE. 

See Evidence — Parol Evidence — Vary- 
ing or Contradicting Written In- 
struments. 

See Merchant Shirring Act, 57 & 58 
Vict., Chap. 69. 

I. L. B, 29 Mad, 520. 

See Vendor and Purchaser— -Bills of 
Sale. 

BERT Z AMEND AES. 

Qudh Estates Act , 1869— Eirt zamin- 

dars — Rights of persons holding under- proprietary 
rights in villages under tain qdars before annexation' 
of Oudh — Policy of Government under Eecord-of*: 
Eights-— Circular No. 2 of 1861 — Heritable and 
transferable rights. The defendants, either by 
themselves or their predecessors in title, had from 
before the annexation of Oudh held under proprie- 
tary rights . (known as hirt or birt zamindari rights) 
in villages in the taluqa of which the plaintiff was 
the taluqdar. In the Record -of- Rights Circular 
No. 2 of 1861, the policy of the Government was 
declared “ that the Birtias who were found in 
direct engagement with the State at annexation, 
or who have uninterruptedly held whole villages 
on the terms of their pattahs under the taluqdars 
must be maintained in the full enjoyment of their 
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rights in subordination to the taluqdars.” In 
suit by the taluqdar to recover the villages : Held, 
on the evidence and under the circumstances of 
the case, that the defendants had shown themselves 
to come within the benefit of the policy declared 
in the above circular, and had therefore acquired, 
upon the annexation of Oudh by the British 
Government, heritable and transferable rights as 
against the plaintiff in the villages in suit, Muham- 
mad Mumtaz Ali Khan v. Murad Bakhsh (1907) 
I. L. R. 29 All. 708 : L. R. 34 X. A. 142 

BIRTH, PROOF OP. 

Minority— Plaintiff hawing three years 

to sue after attaining majority — Limitation Act 
{XV of 187 7) , 6*. 7 — Nature of evidence required 
to prove date of birth. Although in India it is 
difficult to prove such a fact as the date of birth 
after a lapse of many years, and it would be un- 
reasonable to require such a class of evidence 
as would be justly demanded in a similar case in 
England, the evidence must yet be such as to 
cany reasonable conviction to the mind. In this 
case on the proof of the date of the plaintiff’s 
birth, depended the question of whether or not the 
suit was brought within three years of her attaining 
majority, and it was held that the evidence was 
insufficient to prove the true date of her birth, 
and that therefore the suit was barred by limita- 
tion. Ara Begam v. Nanhi Begam (1906) 

I. L. R. 29 All. 29 : L. R. 34 X. A. X 

blame: paper. 

signature on. 

See Deed — Execution. 

6 O. W. N. 329 

BLAME STAMPED PAPERS. 

signature on — 

See Estoppel — Estoppel by Deeds 
AND OTHER DOCUMENTS. 

X. L. R. 5 Gale. 39 

blame: transfer. 

— registration of. 

See Company — Transfer of Shares 
and Rights of Transferf.es. 

I. L. R. 8 Calc. 317 

BLINDNESS. 

See Hindu Law — Inheritance — Divest- 
ing of, Exclusion from, and Forfei- 
ture of, Inheritance — Blindness. 

2 B. L. R. F. B. 103 
2 Bom. 5 
14 B. L. R. 273 
X. L. R. 1 Bom. 177, 557 
See Malabar Law — Joint Family. 

X. L. R. 12 Mad. 307 
I. L. R. 15 Mad. 483 


BOARD OF EXAMINERS. 

See Attorney . I. L. R. 35 Calc. 9X5 

1. — — Pleadership Examination — 

Board of Examiners raising standard of marks re- 
quired for pass certificate without notice to candidates 
— Petition to High Court by unsuccessful candidates. 
The Board of Examiners having, without giving 
any notice to the candidates at the annual exam- 
ination for pleaderships of the upper subordinate 
grade, raised the minimum number of marks 
qualifying for a pass certificate, some of the un- 
successful candidates petitioned the High Court 
that the result of the examination might be re- 
considered, and the former standard reverted to. 
Held , that the Court having delegated its powers in 
connection with the examination to the Board of 
Examiners, and the Board having exercised its 
powers legally, properly, and for the benefit of 
the public, there was no cause for interference. 
In the petition of Dwarka Prasad 

X. L. R. 9 All. 611 

2. — . Pleadership and 

Mukhtear ship Examination — Candidate-Examination , 
When a candidate applies to the Board of Examin- 
ers for Pleadership and Mukhtqarship to be allow- 
ed to present himself for examination, stating that 
he has complied with the rules and regulations 
entitling him to enter for such examination, the 
Board of Examiners for the time being should 
inquire into each individual case and form its own 
opinion as to the fitness of such applicant, even 
though such applicant may have been rejected as 
an improper person on a previous application to 
the Board in some past year when composed of 
different members. In the matter of Rudra 
Narain Roy (1901) . I. L. R. 28 Calc. 479 

BOARD OF REVENUE. 

See Sale . . 10 C. V. N. 969 

appeal to. 

See Pottah . I. L. R. 19 Mad. 324 
orders of. 

See Act IX of 1847. 

1. L. R. 17 Calc. 590 

powers of. 

See Settlement — Miscellaneous Cases. 

3 B. L. R. Ap. 82 

sanction of. 

See Partition — Miscellaneous Cases. 

5 B. L. R. 135 

BOARD OF REVENUE, RULES OF. 

See Partition Act, s. 46. 

13 C. W. N. 93 

See Pre-emption — Construction of 
Wajib-ul-arz . X. L. R. 17 All. 447 

See Pre-emption — Right of Pre-emp- 
tion . . I. L. R. 16 AIL 40 

X. L. R. 17 AIL 226 

2 o 



DIGEST OF CASES. 


BOARD OF REVENUE, RULES OF- 

condd . 


BOMBAY ABKARI ACT (V OF 1878 

— could. 


— ss. 8 and 58. 

See Autrefois Acquit. 


See Bengal Cess Act (Ben. Act 1 32 of 
1880) . . I. L. R. 28 Calc, 637 

- — rules of 1859* 

See Revenue Sale Law, Act XI of 
1859 . . * 8C.W.E 827 

■ — - — — Land Registration Act, 

(Beti'j. VII of 1676*), s. 88 — - Evidence — Admissibility 
Deposition before Land-Registration Deputy 
Golledor not taken in accordance with the provisions 
of Civil Procedure Code . Rules passed in the 
course of a proceeding of the Board of Revenue and 
not drawn up by the Board under s. 88 of the Land 
Registration Act (Keng. VII of 1876) have not the 
force of law. Where the Deputy Collector in a pro- 
ceeding under the Land Registration Act (Beng. 
VII of 1876) recorded the deposition of a witness, 
which was not read over and interpreted to the 
witness ; Reld f that the deposition was not in- 
admissible in evidence as the rule of the Board of 
Revenue which directed that 44 the depositions of 
witnesses are to be taken as directed in the Code 
of Civil Procedure, by the presiding officer and not 
by the amla of the Court ” was passed in the 
course of the Board’s proceeding and not drawn 
up by the Board under s. 88 of the Land Regis- 
tration Act, and therefore has not the force of Law. 
Debi Saran Misser v. Emperor (1907) 

11 C. W. N. 470 


~ ~ ~ * ss. 3 (9) and 62 — -Medicated ^article — 

Intoxicating drug — Cocaine . The term “ medi- 
cated article, 5 ’ as used in s. 62 of the Bombay 
Abkari Act (Bom. Act V of 1878), applies to some- 
thing which is manufactured and by that manufac- 
ture is imbued with certain medicinal properties. 
It therefore does not include cocaine, which is a 
medicine per se. The word 44 ‘ ' 
used in s. 3, cl 
(Bom. Act V 

derivative meaning, namely 
must be taken to be used 
which would include the e 
Emperop„ v. 


intoxicating, 5 5 as 
(9), of the Bombay Abkari Act 
of 3.878), cannot be confined to its 
poisonous : the word 
in its popular sense, 
fects produced by cocaine. 
Jamsetji Cawasji Gama (1903) 

I. L. R. 27 Bom. 551 

s. 3 (10), 9, 43 — Cocaine — Import by 
sea into the Bombay Harbour — 44 Import mean- 
ing of -—Sea Customs Ad ( VIII of 1876% s. 19 . 
S. 9 of the Bombay Abkari Act (Bombay 
Act V of 1878) does not prohibit importing co- 
caine generally ; it merely prohibits its importa- 
tion unless duty lias been paid. The intention 
and requirement of the section in the case of arti- 
cles liable to duty -under the Tariff Act are that 
the duty shall be paid. That intention and re- 
quirement can only be contravened when reason- 
able opportunity to pay the duty has been afforded 
and has been evaded. The mere entry 'into the 
Bombay harbour of a ship conveying dutiable 
goods or merely tying it up against the dock 
wall is not importing goods in contravention of 
the obligation to pay duty. The term 44 import 55 
as used in the Bombay Abkari. Act, 1879, includes 
the conveying into any part of the Presidency of 
Bombay by sea. Emperor v. Be Sylva (3.909) 
I. L. R. S3 Bom. 380 

ss. 14, 20, 64, 65. 66 , and 67— 

Tree — Toddy -producing tree . The words 4 4 any tree 5 5 
in s. 14 and 44 every toddy producing tree 55 in s. 
20 of the Bombay Abkaii Act, V of 1878, mean 
all trees in the Bombay Presidency to which 
the Act applies, from which toddy is drawn or 
produced, and not merely those in regard ]to which 
no special rights of drawing toddy previously 
existed Ardesir Jehangir t\ Secretary of 
State for India , I. L. R. 6 Bom. 308 

s. IB— -Country Liquor— Attachment in 

execution of a money-decree— -Sale, Country-liquor 
is not exempt from attachment and sale in exe- 
cution of a money-decree passed by a Civil Court. 
Under s. 16 of the Bombay AbkaTi Act the Col- 
lector’s permission is necessary for the sale, but 
it is not necessary to the attachment so far as 
the attachment can be made without removal of 
the liquor. But sale without the Collector’s 
permission would apparently subject the seller 
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See Hotel-keeper and Guest. 

3 Bom. O. C. 137 


limits o± town of— 

/— 7 - — ^ Land situate in District of 
Mahim — Jurisdiction — Transfer of Property Act 
{IV of 1882% s. 69* Land situate in the district 
of Mahim within the island of Bombay, and with- 
in the local limits of the original jurisdiction of 
the High Court, is situate within the town of 
Bombay, in the sense in which that expression 
is used in s. 69 of the Transfer of Property Act. 
Trtmbak Gangadhar Ravage v. Bhagw ANDES 
Mulchand . . . I. Xju R. 23 Bom. 348 


BOMBAY ABKARI ACT (V OF 1878). 

— — s. 3, el, (II), and s. 43, cl. <f)— 
Drawing toddy — Manufacture of liquor. Draw- 
ing toddy is not 44 manufacturing liquor ” as de- 
fined in cl. II of s. 3 of the Bombay Abkari Act (V 
of 1878). The mere possession of implements for 
the purpose of drawing toddy is not air offence 
punishable under cl, (/) of s. 43 of the Act. Queen 
Empress v. Pirio Kalio ' 

I. I*. R, 18 Bom. 428 
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BOMBAY ABKARI ACT (V OR 1878) 
— could. 

s. 18 — concld. 

to prosecution under the Bombay Abkari Act. 
PURSHOTTAM V. BALVANT (1907) 

I. L. B. 32 Bom. 157 

s. 24. 

See Bombay Revenue Jurisdiction- 
Act (X oi? 1870). 

I. Xi. B. 9 Bom. 462 

— ~ — Juice of toddy-pro - 

ducing tree — Land revenue . Per Birdwood, J . — 
The expression 44 land revenue ”as used in Act X 
of 1876 does not include either the duties leviable, 
under Regulation XXI of 1827, on the manufacture 
of spirits or the taxes on the tapping of toddy trees, 
the levy of which in certain districts was legalized 
•by s. 24 of the Bombay Abkari Act, No. V of 1878. 
A farmer of duties on the manufacture of spirits is 
not authorized to levy a duty on any juice in trees, 
either under Regulation XXI of 1827, or Act X 
of 1876, or Bombay Act V of 1878. Juice in 
toddy-producing trees is not spirit, which includes 
toddy in a fermented state only. Narayan 
Venku Kalgutkar v. Sakharam Nag-u Kore- 
gaumkar . . I. Ii. B. 9 Bom. 462 

; — ss. 29, 07 — Parties — Suit for money 

illegally levied by a farmer of abkari revenue — 
Collector not a necessary party to such a suit. 
The Collector is not a necessary party to a suit 
brought against a farmer of abkari revenue for a 
refund of money illegally levied at his instance 
by the Collector under s. 29 of the Bombay Ab- 
kari Act (V of 1S78). S. 67 of the Act expressly 
exempts the Collector from responsibility. Though 
a person subjected to an undue demand may, 
under s. 29 of the Act, take steps by which the 
Collector’s proceedings may be stayed, still his 
abstention from such a course will not deprive 
him of his ordinary right to recover money wrong- 
fully taken from him for the benefit of a third 
person. Narayan Venku v. Sakharam Nagu 

I. L. B. 11 Bom. 519 

1. _ — s . 43 and s. 47—. Illegal im- 

portation of liquor— Illegal possession of liquor _ 
When separate offences. A man who illegally 
imports liquor may keep it in his possession for 
some time after he imports it. The importation 
and possession in such a case would be distinct 
offences under ss. 43 and 47, respectively, of the 
Bombay Abkari Act (V of 1878). But where the 
importation involves possession of liquor, the 
accused can only be convicted of the offence under 
s ‘ 43 of the Act. Queen- Empress v. Chand 
valad Kitab . . I. X.. B. 14 Bom. 583 

2 ; — — — and s. 53— Po, s . 

session of liquor not satisfactorily accounted for 

Presumption arising from such possession. The 
accused had in his possession a quantity of 
toddy in excess of that permitted by law. He was 
unable to account satisfactorily for the possession 
of the excess quantity. He was, therefore, proseeu- 


BOMBAY ABKABI ACT (V OB 1878) 

— contd . 

s. 43 — concld. 

ted under ss. 43 and 47 of the Bombay Abkari Act 
(V of 187S) and convicted under both sections. 
Held , that the conviction under s. 43 was 
bad. In the absence of any evidence to show that 
the accused had manufactured the toddy, or been 
in possession of a still, or had transported toddy 
from one place to another, no presumption could 
be drawn, under s. 53, of any offence described 
in s. 43. The only presumption arising from 
possession not properly accounted for was that the 
possession was illegal, and the accused could only 
be convicted under s. 47 of the Act. Queen- 
Empress v. Byramji Khars ed ji 

I. Xi. B. 14 Bom. 93 

3. — Abkari — Posses- 

sion of distilling materials. Mere possession, with- 
out a license, of utensils for distilling liquor is not 
an offence punishable under s. 43 of the Abkari 
Act (Bombay), V of 1878. It is only in cases 
where such ^possession is not satisfactorily ac- 
counted for ^that, under s. 53, is to be presumed, 
until the contrary is proved, that a person in pos- 
session of such utensils has committed an offence 
under s. 43. Queen-Empress v . Pestanji 
Barjorji . . . I. Xi. B. 9 Bom. 456 

4. _______ — Mowa flowers , 

possession of — Liability of seller of the flowers where 
purchaser makes illicit use by distilling liquor there- 
from — Burden of proof. Mere possession of mowa 
flowers does not constitute an offence under s. 
43 of the Abkari Act V of 1878, unless such posses- 
sion is made out by the prosecution to have been 
for the purposes of distilling liquor therefrom., 
Nor is a seller of these flowers criminally respon- 
sible for any illicit use of them after they have 
passed from his control. In re the petition of 
Limda Koya . , I. Xi. B. 9 Bom. 556 

s. 45. 

See Contract Act, s. 23 — Illegal Con- 
tract — Generally. 

I. L. B. 12 Bom. 422 

1. and s. 53 — Ser- 

vants of a holder of a license , Liability of. Under s. 
45 (c) of the Bombay Abkari Act (V of 1878), the 
servants of the holder of a license granted under the 
Act cannot be made liable for a breach of the con- 
ditions of 'the license. Though under s. 53 of the 
Act the holder of a license under the Act is respon- 
sible, as well as the person there described as “ the 
actual offender,” for any offence committed by 
any persons in bis employ or acting on his be- 
half under ss. 43, 44, 45, or 46 as if he had himself 
committed the offence, unless he shall establish 
that all due and reasonable precautions were ex- 
ercised by him to prevent the commission of such 
offence, yet s. 45 does not make 44 the actual off- 
ender,” if he be the servant of a licensee, punish- 
able, unless he is himself the holder of a license 

2 o 2 
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BOMBAY ABKARI ACT (V OP 1878) 
' — cmicld . 

— — s. 45 — ‘Concld. 


granted under the Act, Queen -Empress v. 
Ramchandba Matadin . I. L. B. 15 Bom. 45 

r~. — 7 ~ — Omission to keep 

tm minimum quantity of liquor according to the terms 
of license , not mi offence under the Act. Where 
: the: accused, who was -a licensed liquor contractor 
omitted .'.to .keep.; in Ms shop the minimum quan- 
tity of liquor required by the terms of his license ; 
licld 9 that the omission of the accused did not 
come within the meaning of s. 45, cl. (c), of the 
Bombay Abkari Act (V of 1878). Queen-Em- 
press v . Gobind . . I, L. R. 10 Bom. 609 

«W*7» s * — Construction of Statutes — 

Or read 44 nor 5S — Order of confiscation. S. 
55 of the Bombay Abkari Act (V of 1878) provides 
that 44 no order of confiscation shall be made until 
the expiration of one month from the date of seiz- 
ing the things intended to be confiscated or with- 
out hearing any person who claims a right thereto, 
and the evidence, if any, which he produces in 
®tipporfc of his claim.” Certain casks of vinegar 
belonging to the plaintiffs were seized by the Col- 
lector of Bombay on the 5th November 1891, 
and an order of confiscation was made on the 17th 
November 1891. The order was made after hear- 
ing the plaintiffs. Held, that under the provisions 
of the Abkari Act, s. 55, the Collector could not 
make a valid order of confiscation before the ex- 
piration of one month from the date of seizure. 
h ramji Manekji Punjaji v. Secretary op State 
for India . . . I. L, R. 17 Bom. 154 

BOMBAY ACTS. 


1827— -XL 


See Bombay Regulation II op 1827. 
See Pleader . I. L. R. 33 Bom. 252 


1862— V, s. 3. 


See Bhagdarx Act. 


See Res Judicata. 


I. L, R. 33 Bom. 118 


1863 — II, 


I. L. R. 33 Bom. 479 


See Service Tenure. 

I. L. R. 15 Bom. 13 
See Settlement — Effect op Settle- 
MENT • 1 Bom, 171 

cognition of adoption}— Provision for benefit of Oov- 
ernmentoni Th e provision In Bomba/ Ac/ II of 
I{1\ ' H the ^-recognition of adop- 

tx°n by any Civil Court, relates only to the quel 
tion of the assessability of lands when raised 

uXZ}Z'~T'“ “f* * "'““O* of aemptior? 

si 


BOMBAY ACTS — contd. 

1883—11, s . 8, el. (3). 

See Endowment. 

I.L. R. 5 Bom. 393’ 

See Hindu Law — Endowment — A lien- 
ation or Endowed Property. 

I. L. R. 10 Bom. 34 


III. 


See District Judge, Jurisdiction of. 

5 Bom. A. C. 26 

See Jurisdiction op Civil Court- 
Rent and Revenue Suits — Bom- 

BAY Bom. 39' 


VI. 


See Master and Servant. 

I. L. R. 7 Bom. 110- 
See Hackney Carriage Act. 

— VII. 


See Bombay Summary Settlement Act. 

IX. 

See Appeal in Criminal Cases — Acts 

Bombay Cotton Frauds Act. 

3 Bom. Or. 12 

See Cotton Frauds Act. 

See Magistrate, jurisdiction of— 
Special Acts— Bombay Act IX op 

1863 * . . 3 Bom. Cr. 12 

— 1864 — IV. 


See Mahomedan Law- — Endowment.' 

I* L. R. 18 Bom. 401 

; V. 

See Mamlatdars 5 Courts Act, 1804. 

— XX. 

Set Bombay Minors Act. 

1865—1. 

See Bombay Survey and Settlement. 
Act, 1S05. 


II. 


See Bombay Municipal Act, 1865. 

III. 


See Contract — Wagering Contract" 
12 Bom. 51 
I. L. R. & Bom. 36a 
I. L. R. 22 Bom. 899 
See Evidence— Parol Evidence— Vary- 
ing or contradicting Written In- 
struments . I. L. B. 12 Bom. 585 

See Promissory Note. 

8 Bom. A. C. 131 
I. L. R. 22 Bom. 890 
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BOMBAY ACTS — conid . 

• 1805 — III — concld. 

— - - — - Operation of Act — Con- 

tract Act (IX of 1872). Bombay Act III of 3.865 is 
still in force, and has not been repealed by the 
Contract Act. Dayabhai v. Lakhmichand , 1. L. X. 
9 Bom. 358 followed. Perosha Cursetji v. 
Manekji Dossabhoy . I. L. R. 22 Bom. 899 

— IV. 

See Subsistence Money. 

i 5 BomkX C. 84 

- 1800 — II. 

See Jurisdiction of Civil Court. 

0 Bom. A. C. 72 

—III. 

See Gambling. 

“ T 77 — s. 1, el. (2) — Act, inter- 

pretation of Three miles ” Held, that the words 
three miles 55 in Bombay Act III of 1866, s. 1 , cl. 
2, must be construed as three miles measured in a 
straight line along the horizontal plane, that being 
the most convenient meaning of the words, and 
the most capable of being ascertained. Reg. v. 
Bkikoba Vinoba . . .4 Bom. Cr. 9 

VII. 

See Hindu Law— Debts. 

2 Bom. 04 : 2 nd Ed., 61 
10 Bom. 361 
I. L. B. 8 Bom. 220 


See Magistrate, jurisdiction of — 
Special Acts— Bombay Act VIII of 
1866 . . I. L. B. 4 Bom.. 107 

— r X, s. 1 , el. (7). 

See Magistrate, Jurisdiction of — 
Special Acts— Bombay Act V of 
1879 . . I. L. R. 8 Bom. 591 

— - XII. 

See Jurisdiction of Criminal Court— 
European British Subjects. 

I. Ii. R. 12 Bom. 501 

- — ~~ — 1807 — III — (Military Canton- 

ments). 

See Cantonment Act (Bombay Act HI 
of 1867). 

IV. 

See Bombay Municipal Act II of 1865. 

9 Bom. 217 

See Right of Suit — Municipal Offices* 
suits against . 5 Bom. O. C. 145 

VII. 

See Bombay District Police Act. 

VIII. 

See Bombay Village Police Act. 


BOMBAY ACTS — conid. 

. 1808— IV. 

See Bombay Survey and Settlement 
Amendment Act. 

1809 — III. 

See Bombay Local Bunds Act, 1869. 

— XIV. 

See Bombay Civil Courts Act. 

1872 — III. 

See Bombay Municipal Act, 1872. 

. 1873 — I. 

See Bombay Port Trust Act, 1873. 

VI. 

See Bombay District Municipal Act. 

1874—1. 

See Bombay Tramways Act. 

III. 

See Hereditary Offices Act (Bombay). 

1875— III. 

See Bombay Tolls Act. 

— 1878—1. 

See Bombay Village Police Amendment 
Act. 

II. 

See Land Revenue. 

I. 3j, R. 9 Rom. 483 
I. L. R. 25 Bom. 714, 752 

III. 

See Mamlatdars’ Courts Act. 

X. 

See Bombay Revenue Jurisdiction 
Act. 

— 1877— XVI. 

See Bombay Revenue Jurisdiction 
Act. 

1878— IV. 

See Bombay Municipal Act. 

V. 

See Bombay Abkari Act. ; 

1879— V. 

See Bombay Land Revenue Act* 

See Land Revenue Code. 

VI. • 1 

See Bombay Port Trust Act. 

— VII. 


See Bombay Irrigation Act. 
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AY ACTS —condd. 

— 1905 — II, 

See Gujarat Talukdars’ Act. 

— 1900 — II. 

See Maml at daks’ Courts Act, 


— 1880 — I, 

See Kuoti Settlement Act, 


^ 1881 — V. 

See Bombay Tolls Amendment Act. 


BOMBAY CITY IMPROVEMENT ACT 
(BOM. ACT IV OP 1898). 

See Land Acquisition Act. 

I. L. R. 38 Bom. 483 

— : J urisdiction — Legis- 

lative powers of Governor of Bombay in 
Council — Jurisdiction of High Court to consider 
whether Act is ultra vires — Subordinate Legisla- 
ture — Creation of new Courts— Land Acquisition 
Act (/ of 1894) — Indian Councils Acts , 1861 
and 1892 — Question of policy, High Court's power to 
discuss — Tribunal established by Improvement Trust 
Act is not a Court — Notices ; formality ,* no injury 
caused by error in — What defects vitiate an A ct — 
Civil Procedure Code ( Act XIV of 1882), s. 424 — 
Injunction against Secretary of State— Ex parte 
injunction when not to be granted — Notice of suit . 
In the year 1898 certain improvements were 
projected in the City of Bombay, and an Act, called 
the City of Bombay Improvement Act, 1898, was 
passed, giving to a Board thereby constituted 
certain powers, with a view to carry those improve- 
ments into effect. On the 25th of September, 1902, 
there was published in the Bombay Government 
Gazette a declaration, purporting to be in pursuance 
of the Act, stating that the Governor of Bombay in 
Council had sanctioned a street scheme made by 
the Trustees for the Improvement of the City of 
Bombay under the provisions of the Act (that 
being the style of the Board thereby constituted), 
and that certain lands, including those in suit, were 
“needed to be acquired by the said Trustees for 
the purposes of executing the said street scheme ” 
and were required for a public purpose. The plaint- 
iff received notice from the Special Collector 
(defendant 3), stating that certain premises therein 
mentioned were about to be taken up by the 
Government under Act I of 1894 (Land Acquisition 
Act) and that the said properties were to be acquired 
under the said Act. The notice did not purport to 
be issued under the City of Bombay Improvement 
Act. Held, that, the Improvement Act did not 
prescribe that the notice should be expressed to be 
under that Act, there was no omission of a formality 
directed by the Act, and that the plaintiff had not 
been shown to have been in any way misled or 
damnified by what was, at most, a misdescription* 
One of the Special Collectors, having made an 
award of the compensation to be allowed, gave 
notice to the plaintiffs to hand over possession. The 
plaintiffs thereupon commenced this suit against 
the Secretary of State for India in Council and the 
Trustees for the Improvement of the City of 
Bombay. The Special Collector was subsequently 
added as a party. It was contended by the plaint- 
iffs that the Improvement Act was ultra vires of' 


- 1884 — II, 

See Bombay District Municipal Act, 


— 1880— III. 1 

See Bombay General Clauses Act, 


See Hereditary Offices Act Amend- 
ment Act. 

— : 1887— IV. 

See BoMBA\ r Prevention of Gambling 
Act, 1887. 

See Gambling (Bombay Act IV of 1887). 

I. Ij. R. 26 Bom. 533 

See Bom. Act IV of 1887, s. 8. 

1. 1*. R. 26 Bom. 041 

VII, s. 5. 

See Tod a GTras Allowance Act. 


See Gujarat Talukhdars Act. 

— 1890 — I. 

See Gambling . 1. 1*. B. 16 Bom. 283 
I. L. R. 17 Bom. 184 


See Bombay Salt Act, 


See Bombay- District Police Act. 

1898 — IV — 

See Bombay City Improvement Act. 

_ 1900 — I* 

See Bombay Civil Courts Act. 

— 1901 — III — 

See Bombay- District Municipal Act. 

1902 — IV— 

See Bombay City Police Act. 

— 1904 — I, 

See Bombay Municipal Act. 

-—XIV. 

See Bombay City Improvement Act. 
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BOMBAY CITY IMBBCVTMEBT ACT 
(BOM. ACT TV OF 1898) — Ccndd . 

the Bombay Legislature. Held, that the Governor 
of Bombay in Council is a subordinate Legislature, 
so that the High Courtrhas the right and is charged 
with the duty of deciding judicially whether! the 
impugned legislation is within the scope of its 
authority. Held, further, that the Act was not 
ultra vires in that it amended or repealed the Land 
Acquisition Act so far only as it affected, a particular 
corporation in a particular locality. The reference 
to the “ province ” in s. 5 of the Indian Councils Act, 
1892, is merely for the purpose of defining the limits 
of legislative operation, and in no way imposes the 
condition that all legislation should affect the whole 
of that area. Qucere: Whether the Land Acquisi- 
tion Act is amended or repealed by the Improve- 
ment Act, having regard to the fact that the Board 
of Trustees is not a company within the meaning of 
the former Act, while the compensation is not 
payable out of the public revenues or out of any 
fund controlled or managed by a local authority. 
It was further contended that the Improvement 
Act did not comply with the provisions of the 
Indian Councils Act, 1861, in that it was not in fact 
“ for the peace and good government ” of the 
Presidency. Held, that the High Court had no 
jurisdiction to discuss the policy of the Act. It was 
further contended that the Act was vitiated in that 
it created a new Court and thereby interfered with 
the functions and jurisdiction of the High Court. 
As to this it* was held , (i) that the tribunal created 
by the Act! was not a Court, and was therefore f^ee 
from the control and supervision of the High Court, 
except where an appeal was sanctioned by its Pre- 
sident ; (ii) that the Improvement Act^ could not 
confer on the High Court jurisdiction to entertain 
appeals from such a tribunal; (iii) that the whole 
Act was not vitiated merely hv>this defect in the 
prescribed machinery for ascertaining the com- 
pensation payable ; (iv) and that, applying the 
principle of the Colonial Laws Act, 1865, to the 
improvement Act, the provisions for taking 
possessions are not void. It was contended on 
behalf of the Secretary of State that,! having 
regard to s. 424 of the Civil Procedure Code, the 
suit was not maintainable against him, as no notice 
of suit’ had been given. Held, that, in the circum- 
stances of this case, no injunction could be claimed 
against the Secretary of State, and therefore the 
suit was not maintainable without notice. Per 
Jenkins, C.J. — This was not a case in which an 
ex parte injunction should have been granted. The 
Courts should, if possible* 1 always require notice, 
however short, to be given. Hari Pandtjrang v. 
Secretary of State for India (1903) 

I. Xi. B. 27 Bom. 424 

BOMBAY CITY IMPBOVEMEBT ACT 
(BOM. ACT XIV OF 1804). 

Trustees for the im- 
provement of ike City of Bombay — Acquisition of 
property — Scheme of development — Portion fully 
developed — Portion capable of further development — 


BOMBAY CITY JMPBGVEM TINT ACT 
(BOM, ACT XIV OB 1904)— ccntd. 

Penial capitalized at jfdf and 16 years' purchase — 
Six per cent . investment — Allowance jor the risk 
attendant upon scheme of development. A certain 
property was acquired by the trustees for the 
Improvement of the City of Bombay under 
the powers of the City of Bombay Improve- 
ment Act. The said property, though a single 
parcel, was treated by the Tribunal of Appeal 
as falling under two categories, that part 'which 
abutted the street was regarded as fully developed 
and the portion lying at the back as capable of 
further development. The rental for the front 
part was capitalized by the Tribunal at 16$ years’ 
purchase and the back portion at 16 years’ purchase. 
The scheme of development provided for the 
erection of four blocks of chawls running practically 
at right angles to the front premises and these 
chawls were to have three upper floors for residential 
purposes, while in each case the groundffloor was to 
be used for godowns. Against the decision of the 
Tribunal the claimants appealed, urging that the 
Tribunal ought to have allowed four upper floors to 
the hypothetical chawls and that it was wrong in 
allowing only 16f and 16 years’ purchase. The 
trustees also preferred a cross-objection that the 
allowance made by the Tribunal of § year’s rental 
was not sufficient for the risk attendant upon a 
scheme of development such as that adopted by it 
on the basis of its award. Held, confirming the 
decision of the Tribunal on all points, that (i) it 
cannot be said that the scheme of development 
involving four upper floors was so obvious that it 
would enter into the calculations of an intending 
purchaser and influence his offer ; (ii) the Tribunal’s 
estimate of 16$ years’ purchase for the front and 
16 years’ purchase for the back premises was fair 
and reasonable, the difference between 36§ years’ 
purchase and 16 years’ purchase was due to the 
allowance of § year’s rental as a reward for the 
enterprise and compensation for risks so that the 
purchase was treated as a 6 per cent, investment ; 
(iii) the allowance made by the Tribunal at § year’s 
rental for the risk attending upon the proposed 
scheme of development was adequate. Anandrav 
Vina yak v . Secretary of State (1905) 

I. Ii. B. 29 Bom, 565 

— s. 48 (11) — Land Acquisition Act (I 

of 1894) — Acquisition of land with buildings thereon 
— - Compensation — Net rental — Number of years' 
purchase — Award by Tribunal of Appeal — Appeal 
— Cross objections — Civil Procedure Cede ( Act XI V 
of 18S2), s. 561. S. 48 (11) of the City of Bombay 
Improvement Act does not provide for leave to 
appeal being granted to any individual, but for a 
certificate that the case is a fit one for appeal, 
that is, the whole case and not any particular part of 
it. The consequence of the grant of the certificate 
is that there shall be an appeal to the High Court 
from^the award or any part of the award, and this 
mustj'mean that there shall be a right to appeal or, to 
use the language of the Civil Procedure Code (Act 
'XIV of 1882), an appeal will lie to the High Court 
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BOMBAY CITY IMPROVEMENT ACT 
(BOM. ACT XIV OF 1904)— c midd. 

- s. 48 (11) — concld. 

and the respondents will be entitled to object in the 
manner provided by s. 561 of the Code. Per 
Jenkins, C.J. — The enquiry is essentially one 
where experience is of the greatest use, and in this 
respect the Tribunal is in a far stronger position 
than this Court. It has been in existence and at 
work now for some years, and though its members 
have changed from time to time, still it must have 
gained from the multiplicity of eases that have 
come before it an insight into the value of land in 
Bombay, which we do not possess, and an experience 
which must make this Court slow to interfere with 
its adjudication on a question of value, involving 
no legal principle, in the absence of evident error. 
And all the more must this be so when regard is 
had to the constitution of the Tribunal. Baghu- 
NAYH BAS V . SECRETARY OF STATE (1905) 

I. Ii, R. 29 Bom. 514 

BOMBAY CITY LAND-REVENGE ACT 
(BOM, ACT II OF 1876). 

' — ss. 8, 8 — 

See Land-revenue. 

I. L. R, 26 Bom. 839 

BOMBAY CITY MUNICIPAL ACT 
(BOM. ACT III OF 1888). 

See District Municipal Act. 

I. L. R. 30 Bom. 400 

— - s. 3, cl. (w), (x), (y), and s. 481— 

Building bye-laws Nos. 40, 42 — Street — Construction. 
The owner of a large plot of ground abutting 
on a highway divided the plot into 19 small plots 
and sold them to different purchasers. These plots 
were mapped out as abutting on the sides of two 
parallel roads, which were marked out as proposed 
roads. Each of the purchasers of the plots entered 
into a covenant with the owner to keep open that 
portion of the proposed road, which stood in front of 
his plot and to prepare so much of the road. The 
question arose whether the proposed road was a 
street within the meaning of the City of Bombay 
Municipal Act (Bombay Act III of i888) : Held, 
that the proposed road would constitute a street 
within the meaning of the City of Bombay Municipal 
Act (Bombay Act III of 1888). Municipal Com- 
missioner of Bombay v. Mathurarai (1906) 

I. L. R. 30 Bom. 558 

. ■! — . — T a. 195— 

See ' post , ss. 527 and 195. 

— — - ss. 281 and 471 — Municipal Com - 

missioner — Notice to construct drains — Effect of 
negotiaUms— Limitation. Accused was convicted 
and fined R25 for not complying with a notice 
issued by the Municipal Commissioner of Bombay 
under s. 231 of Bombay Act III of 1 888. The 
notice required him to make an open drain in the 
gully on the west of his premises, this drain to be so 
constructed as to adjoin the west wall of his build- 


BOMBAY CITY MUNICIPAL ACT 
(BOM. ACT III OF 1888) — contd. 

ss. 231 and 471— concld. 

ing. Held (reversing the conviction and sentence), 
that the notice was ultra vires , inasmuch as it 
required the accused to construct a drain adjoining 
a particular part of his premises. Held , that on a 
notice being served by the Municipal Commissioner 
of Bombay, under s. 231 of Bombay Act III of 
1888, if negotiations ensue, which are tantamount to 
a request by the party served with the notice, and a 
consent by the Commissioner to reconsider the 
matter, such negotiations will have the effect of 
waiving the notice, and it is competent to the 
Commissioner to issue a fresh notice after the 
negotiations have closed. Limitation in this event 
under s. 514 of the Municipal Act will not run 
from the original notice. Emperor v. Nadirsha 
(1905) . . . I. L. R. 29 Bom. 85 

— s. 249 — Place of public resort — • 

Theatre. A theatre is a place of public resort and 
as such falls within the purview of s. 249 of the City 
of Bombay Municipal Act (Bombay Act III of 1888). 
Emperor v. Dwarkadas (1900) 

' I. L. R. 30 Bom. 892 

— — s. 297 — Municipality — Provision to 

make public street — Regular line of street. In 1888 
the Municipal Commissioner of Bombay prescribed 
the regular line of a certain public street in Bombay, 
in accordance with the provisions of s. 297 of the 
Municipal Act (Bom. Act III of 1888). Held , that it 
was not open to the Municipal Commissioner in 
1893 to prescribe a different line setting back the 
line prescribed by his predecessor. Ess A Jacob 
Haji Jamal v. * Municipal Commissioner of 
Bombay (.1900) . L L. R. 25 Bom. 107 

• — — ' s. 394 — Storing of oil — What' amounts 

to u storing The wording of s. 394 of the City of 
Bombay Municipal Act requires that the premises, 
in order to attract the operation of the section, 
should be used for the purpose of storing. The 
phrase “ for the purpose ” indicates that it must be 
the intention of those using the premises to store ; 
that storing must be the object aimed at ; — the 
final cause for which the premises are used. There 
is nothing in the exemption which siib-s. 3 declares 
in favour of the mills specified to imply that sub- 
s. 1 was intended in the case of premises not so 
exempted, to include any use to which they might be 
put, which was merely incidental or subsidiary to 
the paramount purpose to which the premises are 
devoted. Emperor v. Wallace Flour Mill 
Company (1904) . I. L. R. 29 Bom. 193 

ss. 410 (1), 24, Sell. D {^—Prohibi- 
tion of sale of fish except in a market— Sale from a 
basket placed on the Chowpatti foreshore — Sale 
from a vessel — Private market — Onus of proof — 
City of Bombay, limits of — Bombay General Clauses 
Act ( Bombay Act 1 of 1904), s. 3 (20), The accused, 
a fisher wo man, was charged under s. 416 (1) of the 
Bombay City Municipal Act (Bombay Act III of 
1888) with selling or exposing for sale without a 
license from the Municipal Commissioner fish 
j intended for human food, on the Chowpatti fore- 
I shore, in the City of Bombay. The sale was from 
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.BOMBAY CITY MUNICIPAL ACT 
(BOM. ACT III OP 1888) — contd. 

ss. 410 (1), 24, Sell. D (4 )—condd. 

.& basket, which the accused had placed on the sand, 
at some distance from the water, between the hi^h 
and low water mark. The fish sold was fresh fish 
and was brought from one of the boats then in Back 
Bay. The Presidency Magistrate acquitted the 
accused on the grounds that (il the Bombay City 
Municipal Act did not apply as the place of sale 
was outside the limits of the City of Bombay as 
laid down in the City of Bombay Municipal Act ; 
(ii) s. 410 of the Act had no application because the 
place was a private market established from time 
immemorial ; and (iii) the salefell within s. 410 (2) 
of the Act. On appeal against this order of acquit- 
tal, by the Government of Bombay : Held , reversing 
the order of acquittal and convicting the accused, 
that the accused was not protected by s. 410 (2) of 
the Bombay City Municipal Act (Bombay Act III 
of 1888), since it was impossible in the present case 
to say that the fish had been sold from a vessel, 
•when as a matter of fact it had been sold from the 
basket on the shore, it having been brought fro m 
the vessel, which was in the water. Held , also, 
that the onus of proving that the place in question 
was a “ private market ” lay upon the accused. 
Held, further, that the Bombay City Municipal Act 
(Bombay Act III of 1888) applied to the spot in 
question, because it came within the expression 
w City of Bombay ” as defined by the Bombay 
General Clauses Act (Bombay Act I of 1904). 
Emperor v Budhoobai (1905) 

I. L. B. 30 Bom. 128 

— — s. 527 and s. 195 — Notice of suit , when 

necessary— Refund of town duties— Limitation- 
Limitation Act (XV of 1877), Sch. II, Art. 2. The 
plaintiff sued to recover certain town duties which 
he had paid on importing grain and sugar, but which 
under s. 195 of the City of Bombay Municipal 
Act (Bom. Act III of 1888) he was entitled to have 
refunded on exporting the goods. He had applied 
for a refund in October, 1899, but his claim was 
rejected on the 21st February, 1900. The suit 
was filed on the 21st August, 1900. S. 527 of the 
City of Bombay Municipal Act (Bom. Act III of 
1888) prescribes that one month’s notice shall be 
given of any suit intended to be brought in respect of 
any act in pursuance or execution or intended execu- 
tion of the Act, or in respect of neglect or default in 
the execution of the Act, and Art. 2 of Sch. II to the 
Limitation Act (XV of 1877) prescribes, as the 
period of limitation for such suit, ninety days from 
the date of the act or omission complained of. Due 
notice of the suit was therefore given, but the suit 
brought in pursuance of it was not filed until the 
21st August, i.e ., six months after the act com- 
plained of, viz., the refusal to refund. The defend- 
ant admitted the amount claimed and the plaint- 
iff s right to be repaid it, but defended the suit on 
the ground that he, as Municipal Commissioner, had 
no authority to discharge a claim which was not 
legally enforceable, the suit being barred by limita- 
tion. Held, (i) that s. 527 of the Act did not apply, 
and that no notice to the defendant of this suit was 
necessary : the defendant could not claim that his 


BOMBAY CITY MUNICIPAL ACT 

(BOM. ACT III OP 1888) — concld. 

- — : s. 527 and s. 195 — concld . 

conduct had any relation to the execution of the 
Act if he knowingly and intentionally acted in 
contravention of its provisions : here the amount . 
payable by way of refund was ascertained, and the 
plaintiff s right to recover it was admitted, and the 
refusal to refund was a deliberate and conscious 
contravention of the provisions of the Act : in such 
a case it could not be held that the money was 'bona 
fide withheld in execution of the Act, and, that 
being so, the defendant was not entitled to notice 
under s. 527 ; (ii) that the suit was therefore not one 
of the class referred to in Art. 2, Sch. II, to the 
Limitation Act (XV of 1877), and was not barred ' 
when it is provided in an Act that notice shall be 
given to the defendant of any suit intended to be 
brought in respect of an act done in pursuance or 
execution or intended execution of the Act or in 
respect of neglect or default in its execution, such 
provision does not apply when the action is brought 
on a contract, for the conduct giving rise to the 
action is a wrongful act or omission under the 
contract, as distinct from one in the execution of 
the Act. Ranchordas Moorarji v. Municipal 
Commissioner for the City of Bombay (1901) 

I. L. R. 25 Bom. 387 

BOMBAY CITY POLICE ACT (BOM 

ACT IV OP 1902). 

8ee Criminal Procedure Code. 

I. L. It. 32 Bom. Ill 

ss. 12, 16, 18. 

— Commissioner of Police — Orders issued by the 
Commissioner forbidding meetings by the members 
of the police force to discuss matters concerned with 
the force — Orders relating to discipline and general 
government^ of the force— Construction of statutes. 
The Commissioner of Police in Bombay, under the 
powers vested in him by s. 12 of the Bombay City 
Police Act (Bombay Act IV of 1902), issued the 
following notification — “ The Commissioner of 
Police under the provisions of s. 12 of Bombay Act 
IV of 1902 hereby prohibits any member of the 
police force from calling or attending a meeting to 
discuss any subject connected with the police force, 
without his permission.” This notification was 
read over to the members of the police force at a 
muster parade at which the accused was present. 
Notwithstanding this, the accused attended a 
meeting of the members of the police force convened 
to discuss subjects connected with the force. For 
this disobedience, the accused w T as proceeded against 
under s. IS of the Bombay City Police Act (Bombay 
Act IV of 1902). Held, that the Commissioner of 
Police was authorized to issue the notification under 
s. 12 of the Act, for the object of the notification 
was not to deprive the policemen of their private 
right hut to regulate their conduct in their police 
capacity ; that, therefore, the accused in disobeying 
the order had committed an offence punishable 
under s. 18 of the Act. The order which the Com- 
missioner of Police is competent to issue under the 
head of discipline and general government, under 
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BOMBAY CITY POLICE ACT (BOM. 
ACT IV OP 1002) — conoid* 

ss. 12, 16, 18 — concld. 

8. 12 of the Bombay City Police Act (Bombay Act 
IV of 1902), must be one having reference to the 
conduct of the 'police officers in their capacity as 
such officers. Over their conduct in other relations 
of life, his disciplinary power does not extend, so 
long as no element or question of their police duty 
enters into those relations. If it does enter, the 
controlling authority of the Commissioner comes 
into play aud it becomes a matter of police discipline. 
The meaning of s, 16 of the Act is that even when a 
police officer is not actually at his post discharging 
the duty assigned to him, he is for the purposes of 
the Act to he regarded as being at that post, with 
all the rights and obligations of his office attaching 
to him. Xu construing an expression of doubtful 
import occurring in a statute, the Court may well 
have regard to considerations outside the language 
of the Act. Emperor v, Atmarjvm (1907) 

I. L. B. 31 Bom. 480 

BOMBAY CIVIL COUBTS ACT (BOM. 
ACT XIV OP 1869 J. 

. Bee Appeal — Bombay Acts — Bombay 
Civil Courts Act. 

I. L, B, 12 Bom. 675 

See District Judge,. jurisdiction of. 

I. L. B. 5 Bom. 65 
6 Bom. A. C. 166 
I. L, B-. 14 Bom. 627 
I. L. B. 15 Bom. 107 

See Execution; of Decree— Transfer 

OF D ECU EE FOR EXECUTION, ETC. 

9 Bom. 113 

Bee Subordinate Judge, jurisdiction 

of . . I. L. B. 28 Bom. 529 

See Valuation of Suit — Suits. 

I. L. B. 12 Bom. 875 

as. 9 and 10. 

Sec High Court, jurisdiction of — 
Bombay — Civil. 

I. L. B. 20 Bom. 480 

1, • s. 16 — Oases ' referred by District 

Judge to Assistant Judge for trial — s< Miscellaneous 
applications n —Land Acquisition Act (X of 1870 ) — 
References to .District Court by the Collector — Succes- 
sion Certificate Act {VII of 1869)— Guardians and 
Wards Ad (1 VIII of 1890) — Applications under 
special Ads, Although the expression 44 miscel- 
laneous applications ,5 in s. 16 of the Bombay Civil 
Courts Act (XIV of I860) may be large enough to 
include references by the Collector under the Land 
Acquisition Act (X of 1870), the latter part of s. 16, 
as it stood before that section was amended by Acts 
VII of 1889 and VIII of 1890, indicates that it was 
not the intention of the Legislature to empower a 
District Judge to refer to an Assistant Judge 
applications under special Acts for disposal. As- 
sistant Collector of Brant Bassexn v, 
Ardesir Pramji . I, L. B. 18 Bom. 277 


BOMBAY CIVIL COUBTS ACT (BOM. 

ACT XIV OP 1869) — contd. 

s, 16 — concld . 

2. — . Amending Act 

{Bombay Act I of 1900), s. 2 — Probate '-and- Ad~ 
ministration Act { V of 1881), ss, 51, 52 arid 86 — 
Indian Councils Act, 1892 , s. 5; 55 and 56 Viet., 
c, 14 — Application for probate— -Value of the 
subject-matter not exceeding R5JJ00 — Order of the 
Assistant Judge — Appeal — District Judge — Juris- 
diction. The Probate and Administration Act 
(V of 1881) being made by an authority in 
India is subject to the powers of repeal and 
amendment granted to the local Legislature by 
s. 5 of the Indian Councils Act, 1892 (55 and 
56 Viet., c. 14). Therefore the provision of 
the Bombay Civil Courts Act (XIV of 1869), by 
which a probate matter can be tried in the 
first instance by the Assistant Judge and by 
which the appeal in cases, where the amount 
of the subject matter does not exceed R5,000, 
will lie to the District Court, is one which 
the local Legislature was competent to make. 
In so far as the provisions of the Probate 
and Administration Act are inconsistent with those 
of the amendments introduced into the Bombay 
Civil Courts Act by Bombay Act I of I960, the 
provisions of the first mentioned Act must be taken 
to have been impliedly repealed for this Presidency. 
Lanmi v. Aba (1908) . X. L. B. 32 Bom. 034 

3. • — Land Acquisition, 

Act (/ of 1894) — Assistant Judge hearing a claim 
— Value of the claim under R5,060 — Appeal lies 
to District Court and not to High Court — Juris* 
diction — Practice, and procedure. Where a claim 
under the provisions of the Land Acquisition Act, 
1894, is heard by the Assistant Judge and the 
amount in dispute does not exceed B5,00O: in 
value, the appeal lies to the District Court and 
not to the High Court. La ami v. Aba, 82 Bom . 
684 , followed. Ranchhqdbhai v. 'Collector of 
Kaira (1909) . I. L. B. 33 Bom. 371 

_ s. 24. 

See Valuation of Suit— Suits. 

I. L. B. 1 Bom. 528, 543 

s, 25. 

See Jurisdiction — Question of Juris- 
diction — Wrong Exercise of Juris- 
diction . I. L. B. 8 Bom. 31 

See Valuation of Suit — Suits. 

I. L. B. 8 Bom. 31 

_ s. 26. 

See Valuation of Suit — Appeals. 

I. L. B, 20 Bom. 2p5 
I. L. B. 22 Bom. 968 

: — _ s, 27. — Power 44 to hear ” appeals 

— Power to hear question of limitation — Practice. 
Where a District Judge admits an appeal filed 
beyond time, and the appeal is referred for disposal 
to a Subordinate Judge with appellate powers, 
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BOMBAY CIVIL COURTS ACT (BOM. 
ACT XIV OP 1809) — concld. 

s. 27 — concld. 

the Subordinate Judge has the power to consider 
whether the delay in presenting the appeal is suffi- 
ciently accounted for. The power “ to hear 55 an 
appeal conferred by s. 27 of the Bombay Civil Courts 
Act (XIV of 1869) includes also the power to hear 
any question as to limitation relating thereto. 
Mulna Amad v. KrishnAji Gan esh Godbole 

I. L. R. 14 Bom. 594 

s. 32. 

See Civil Procedure Code, 1882, s. 424. 

I. L. R. 20. Bom. 697 

See Collector,. 

I. L. R. 1 Bom. 318, 628 

See Mamlatdae, jurisdiction of. 

I. L. R. 23 Bom. 761 

1» — — — : Bombay Revenue 

Jurisdiction Act (X of 1876), s. 15 — • Guardian under 
Minor’s Act, XXfof 1861- — Officer of Government, 
The Nazir of a Civil Court, who is appointed guardian 
of the estate of a minor under Act XX of 1864, is 
not an officer of Government within the meaning of 
s. 32 of Act XIV of 1869 as amended by s. 15 of Act 
X of 1876. An officer of Government, in order to 
come within those enactments, must he a party to 
a suit in his official capacity. Mohan Iswar v. 
Baku Eupa . . I. L. R. 4 Bom. 638 

2. ~ — Civil Court — 

J urisdiction — Suit against Administrator-General. 
A suit against the Administrator- General as re- 
presenting the estate of a deceased private in- 
dividual must he brought in the District Court 
and nothin the Court of a Subordinate Judge, by 
virtue of s. 32 of the Bombay Civil Courts Act 
(XIV of 1869). Antone v. Administrator- 
General of Bombay (1904) 

I. L. R. 28 Bom. 529 


BOMBAY DISTRICT MUNICIPAL ACT 
(XXVI OP 1850). 

See Contempt of Court — Penal Code, 
s. 174 . . .5 Bom. Cr. 33 

See Conviction . 5 Bom. Cr. 103 

See Fine . . 7 Bom. Cr. 55 

See Magistrate, jurisdiction of — 
Special Acts-— Act XXVI of 1850 

3 Bom. Cr. 36 
5 Bom. Cr. 10 
8 Bom. Cr. 12, 39 

See Nuisance — Miscellaneous Cases. 

1 Agra Cr. 34 
See Penal Code, s. 1S8. 

5 Bom. Cr. 33 
See Public Servant . 4 Bom. A. C. 93 
5 Bom. Cr. 33 


BOMBAY DISTRICT MUNICIPAL ACT 
(XXVI OP 1850) — concld. 


BOMBAY DISTRICT MUNICIPAL ACT 

(BOM. ACT VI OP 1873). 

See Collector . I. L. R. 1 Bom. 628 

1. s. 3. — Place , definition of — Ota of 

a house. The word u place,” as defined in s. 3 
of Bombay Act VI of 1873, does not include a house 
or ota of a house. In re the ‘petition of Pab\ 
Khoji . . . I. L. R. 9 Bom. 272 

2. . — and s. 17. — Street — Court — 

Public right of way — Removal of erection. The 
plaintiff was the owner of two houses and mort- 
gagee of a third house out of a set of six which 
surrounded an open court in the town of Dhan- 
dhuka, and which, including the court, originally 
belonged^ to a single individual. The plaintiff 
built an “ ota ” or verandah, and put up a w 7 ooden 
bench in front of his house, which the municipality 
of the town ordered to be removed. In a suit by 
the plaintiff to have this order set aside, the District 
Court found that the occupant of each house had 
the right of way across the court, which was used 
as the means of access to the houses which sur- 
rounded it by persons having business with the 
house-holders. Held, that such limited access by 
the public was not sufficient to show that the court 
ceased to be private property, and was converted 
into a “ street ” vesting in the municipality within 
the meaning of ss. 3 and 17 of Bombay District 
Municipal Act, VI of 1873 ; and that the munici- 
pality had not any right to interfere with the plain- 
tiff’s erection, whatever liability he might have 
incurred to an action by any of the other house- 
holders who occupied the court. Kalidas v.. 
Municipality op Dhandhuka 

I. L. R. 6 Bom. 686 

1. ^ - s 11, el. (1) — Notice of meeting , 

omission to give — Validity df resolution passed. 
The provisions of s. 11, cl. (1), as to notice of. 
meeting, are not directory, but obligatory ; and 
notice to all the commissioners of the meeting, 
being a material part of the machinery provided by 
the Act for imposing a legal tax, was a condition 
precedent to the validity of that tax. Consequent- 
ly, where a resolution was come to without con- 
forming to those provisions, it was held to be not 
legal, and, whether sanctioned or not by the 
Government, it always retained its inherent defect. 
Joshi Kalidas Sevaeram v. Dakor Town Muni- 
cipality . . , I. L. R. 7 Bom. 390 

2. Bombay Municipal 

Act ( Bombay Act II of 1884), s. 57— Liability to pay 
taxes — HalaUchcre tax— -Water tax — Notice by muni- 
cipality — Burden of proof — Presumption — Evidence 
Act, I of 1842 , s. 117, ill. (c). A defendant who, 
in answer to a claim for arrears of taxes by a 


See Eight op Suit — Municipal Officer, 
suit against . 7 Bom. A. C. 33 

I. L. R. 22 Bom. 384 
See Rules made under Acts. 

8 Bom. Cr. 39 
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'BOMBAY DISTRICT MUNICIBAD ACT 
(BOM. ACT VI OR 1873) — contd, 

* 

s. 11 — concld * 

Bombay district municipality, alleges that the 
taxes were illegal (1) because no notice had been 
given him under s 57 of Bombay Act II of 1884 ; 
(2) because no notice had been issued by the 
municipality to the commissioners under s. 11 of 
Bombay Act VI of 1873, must prove the defence ; 
and, in the absence of such proof, the .Court will 
presume that the municipality has used the regular 
procedure, and that the common course of business 
has been followed in the particular cases. The 
liability to pay the halalkhore tax does not arise 
until after notice has been given under s. 57 of the 
Act (Bombay Act II of 1884). Municipality of 
Smolapur v . Sholapur Spinning and Weaving 
■Company . , . I. X«. R. 20 Boon. 732 


1. s. 17 — Public street — Bombay 

Municipal Act (Bombay Act III of 1888), s. S. 
In. a suit brought by the plaintiff against the muni- 
cipality of Ahmedabad, the question was whether a 
certain street was a public street within the contem- 
plation of the Bombay District Municipal Act 
(Bombay Act VI of 1873). The District Judge, on 
the evidence and having regard especially to the 
fact that the street in question was protected by a 
gate closed at night by a poiia, or watchman, who 
lived over the gate, and was under the control of, 
and paid by, the owners of the houses in the street : 
— Held , that there had been no dedication of the 
land to the public, and that the public had not 
acquired such a right of going over it as to make it a 
public street vested in the municipality. On 
second appeal by the defendant, the High Court 
refused to interfere with the decision of the lower 
Court. In the absence of a definition of a public 
street in the Bombay District Municipal Act, the 
High Court refused to apply the definition contained 
in the City of Bombay Municipal Act (Bombay Act 
III of 1888). Ahmed abad Municipality «. Mani- 
lal Udenatm . . I. L. R. 20 Bom. 146 

p % __ — and s. 33 — Street — Authority 

of the municipality under s; ■ 33—- Civil Court's 
interference with the discretion given to public 
bodies . The word “ street ” in s. 17 of the Bom- 
bay District Municipal Act (VI of 1873) means and 
includes not merely the surface of the ground, 
but so much above and below it as is requisite or 
appropriate for the preservation of the street for the 
usual and intended purposes. The plaintiff 
proposed to make a balcony projecting over a public 
road. The Municipality objected to the work as 
an encroachment on a public street. He therefore 
.sued the municipality to establish his right to build 
the proposed balcony. Held, that, so far as the 
column of space standing over the street was vested 
im the municipality, the plaintiff had no right to 


BOMBAY DISTRICT MUHICIPAD ACT 

(BOM. ACT VI OP 1873) — contd. 

— s. 17 — concld . 

occupy it with a balcony, which by intercepting 
light and air would greatly impair the use of the 
area as a street. S. 33 of the Bombay District 
Municipal Act, 1873, gives the municipality a 
discretion to issue such orders as it thinks proper 
with reference to a proposed building. Civil 
Courts cannot interfere with that discretion, unless 
it is exercised in a capricious, wanton, and oppressive 
manner. The plaintiff was the owner of two houses 
on each side of the passage of a khidki, or open 
square, containing three or four other houses. 
He proposed to connect the two houses by building 
a story across the passage at such a height as not to 
interfere with the passage of those who were 
entitled to go to and fro. He applied to the local 
municipality for permission to build in the manner 
he proposed. The municipality forbade the work, 
on the ground that it was likely to interfere with 
the access of light and air to the neighbouring 
houses. The plaintiff thereupon sued the munici- 
pality to establish his right to build the proposed 
structure. It was contended for the plaintiff that 
the municipality ought not to have refused permis- 
sion in the interests of the neighbouring house- 
holders, who were able to protect their own rights 
in case of injury. Held , that the suit would not lie, 
as the order of the municipality refusing permission 
was not an unreasonable one under the circum- 
stances of the case. H eld, further, that the authority 
of the municipality was not in any way affected, by 
the circumstance that the proposed' erection might 
be an encroachment on private rights subjecting 
the plaintiff to an action by the persons injured. 
Nagae Valar Harsi v. Municipality of Dman- 
dhuka . . . I. Ii. R. 12 Bom. 490 

ss. 17, 48 and 84— Public street — 

Street lighted and swept by Municipality, The 
mere circumstance that a street is lighted and 
swept by a Municipality is not of itself sufficient to 
convert a private into a public street.. Anklesvae, 
Municipality v. Rjkhavchand Kapurchand 
(1900) . . . I. Xj. R. 25 Bom. 815 

1. . s. 21 — Disposal by Government 

of objections to tax — Jurisdiction of Civil Court 
8. 21, which enables the Government .to' dispose 
of objections made to a tax by the inhabitants of a 
town, is quite consistent with the well-established 
jurisdiction of the Civil Court to decide as to the 
validity of any fresh tax or impost, and affords no 
sufficient ground for the conclusion that the inten- 
tion of the Legislature was to take away that 
jurisdiction. Joshi Halidas Sevakram v. Dakor 
Town Municipality . I. X*. R. k 7 Bom. 399 

2. — — . Octroi duties — Im- 

position of tax — Inhabitants' objections— -Considera- 
tion by municipality and opinion. The:. require-: ■. 
ments of cl. 2, s. 21 of Bombay District Municipal 
Act, VI of 1873, which enacts that “any inhabitant 
of the municipal district objecting to such tax, toll, 
orjimpost, may, within a fortnight from the date of 


_ s. 14. 

See Right of Suit — Municipal Officers, 

SUITS AGAINST. 

I. L. R. 22 Bom. 384 
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BOMBAY DISTRICT MUNICIPAL ACT 
(BOM. ACT VI OP 1873) — contd. 

— — s. 21 — contd. 


the said notice, send his objection in writing to the 
municipality, and the municipality shall take such 
objection into consideration and report their 
opinion thereon to the Governor in Council,” is not 
satisfied by the Chairman of the ^Managing Com- 
mittee considering the objections of the inhabitants 
and reporting his opinion to the , Governor in Council 
or his representative the Commissioner of a Division. 
The provision for forwarding the opinion of the 
Municipality on the objections is an essential part 
of the machinery provided by that section for the 
legal imposition of a tax. Municipality of 
1 j qqna v. Mohanlal . I. Is. B. 9 Bom. §1 


s. 21, els. (1) and (2 )—. Bombay 
Amendment Act ( Bombay 


" a — 

District 

Act 11 of 1884), s. 27, cl. (7), and s. 32 — Tax imposed 
by municipality. In 1891 the municipality of 
Surat appointed a committee to revise the taxation 
of the city, proposing to reduce some of the existing 
taxes and impose others with a view ( inter alia) of 
obtaining a better water-supply for the city. A 
scheme of taxation drafted by the committee 
was subsequently adopted by the municipality, and 
it included a new house and property tax. The 
municipality then issued a notice with regard to 
this last-mentioned tax under the provisions of s. 21 
of Bombay Act VI of 1873 setting forth the parti- 
culars of the proposed tax and requiring objections 
to be lodged within a fortnight from the date of the 
notice, A number of objections were received 
which were laid on the table for twenty-one days 
for perusal and consideration by the municipal 
commissioners. At the end of that time a special 
meeting of the Commissioners #as held, at which 
it was resolved that the objections were invalid, 
and the scheme and the rules with regard to the 
levying of the tax were forwarded to Government 
and were sanctioned. The plaintiffs sued for 
an injunction restraining the municipality from 
levying the tax, contending that it was illegal, on 
the ground (i)' that there was no municipality 
desirous of imposing the tax for any of the purposes 
allowed by the Act, inasmuch as the commissioners 
who passed the resolution to impose the tax did not 
know for what purpose the tax was to be imposed ; 
(ii) that the resolution imposing the tax was illegal 
because the notice calling the meeting of the 
commissioners which passed the resolution did not 
specify this tax as the object of the meeting ; (iii) 
that the notice given under s. 21 of Bombay Act VI 
of 1873 was bad, as it did not state the purpose of 
the proposed tax ; (iv) that the nature and the 
amount of the tax were not sufficiently stated in 
the notice ; (v) that the notice ought to have stated 
the mode in which the valuation of property for 
the purpose of the tax was to be made ; (vi) that the 
objections of the rate-pavers were not sufficiently 
considered ; (vii) that it did not appear whether the 
tax was to be pai d in advance or not ; and (viii) that 
the assessment of the tax was made on a wrong basis. 
Held, ( 1) that the purpose of the tax was sufficiently 


BOMBAY DISTRICT MUNICIPAL ACT* 
(BOM. ACT VI OP 1873) — contd. 


s. 21 — concld . 


known to the commissioners ; (2) that the resolution 
imposing the tax was not invalid, although the- 
notice convening the meeting ad not specify the 
object of the meeting ; (3) that the notice need not 
specify the purpose of the tax ; (4) that as to the- 
nature and the amount of the tax, the notice was 
sufficient, as it stated that the amount would 
depend on the valuation of the property ; (5) that 
the notice need define the mode of valuation * 

(6) that the objections were sufficiently considered 

(7) that the tax was to be paid partly in advance ; 

(8) that the assessment would not affect the validity 
of the tax, but would give a right of appeal to have 
the valuation set right. Held , therefore, that the* 
tax was legally imposed. Surat City Munici- 
pality V. OCHHAVARAM JAMNADAS 

I. L. B. 21 Bom. 630 ’ 


s. 24. 


See Jurisdiction of Civil Court — Muni- 
cipal Bodies I. L. B. 24 Bom. 600 

1. s. 33 — Sanad under the Bombay 

City Survey Act ( Bombay Act IV of 1868). The 
right of the municipality to call for the production 
of the sanad. Under s. 33 of the Bombay District 
Municipal Act (Bombay Act VI of 1873), the 
Municipality has no right to insist On the production 
of a sanad issued under s. 10 of the City Survey Act 
(Bombay Act IV of 1868) before granting permis- 
sion to build. In re Jamnadas Dulabpas 

I. L. B. 15 Bom. 516: 


2 . 


Demolition 


of 


building — Suit for damages. Plaintiff having built 
a new wall on the site of an old wall, including the 
old foundations, the municipality pulled the wall 
down. Plaintiff thereupon sued the municipality 
for damages. The Judge rejected the claim for 
damages. Held , that the building of a new wall on 
the site of the old wall, including the old founda- 
tions, was not an addition to the existing building 
within the meaning of s. 33 of the District Municipal . 
Act (Bombay Act VI of 1873). The municipality 
was, therefore, liable in damages for any expenses < 
which the plaintiff -was put to by their pulling 
down the wall. Krishnaji Babayan Pokshe v. 
Municipality of Tasgaon 

1. Is. B. 18 Bom. 547 

8. — — Notice of proposed 

building — Right of municipality to demolish building 
erected without permission to build. On the 18th 
August 1890, plaintiffs sent a notice to the town 
municipality of Umreth, intimating their inten- 
tion to erect a building on their land, and giving 
a rough sketch plan of the land intended to be 
built upon. In this notice plaintiffs did not ex- 
pressly state their intention to build the wall in 
dispute. On the 28th August 1890, the muni- 
cipality wrote to the plaintiffs, requiring them to 
furnish a plan showing the design of the proposed i 
; building with its measurements. On the 30th 
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B 2,^S. A ' r „5 ISTBICT MUNICIPAL ACT 
(BOM. ACT VI OP 1873) — conid . 

— — s. 33 —conid. 


September 1800, the plaintiffs, without furnishing 
the plan as required, built a wall on their land! 
1 hereupon the municipality gave a notice to the 
plaintiffs requiring them to pull it down, as it has 
been built without their permission. The plaintiffs 
having failed to comply with this notice, the wall 
'Was .^demolished,; and /'its materials were carried 
away by the municipal servants. Thereupon 
the plaintiffs sued the municipality to recover 
clamages for the wrongful demolition of the wall. 
■■'MeMt that the plaintiffs had contravened the provi- 
sions of cl. 1 of s, 33 of Bombay Act VI of 1873 
inasmuch as they had built the wall without 
giving any notice, or (if they did) gave notice 
without affording the information required by the 
municipality. The municipality were, therefore, 
justified in ordering the wall to be demolished! 
Dave Harishankar v. Town Municipality op 
Umreth . . . I. I«. B. 19 Bom. 27 

Building beyond 


municipal act 

(BOM. act VI OP 1873) — conid . 


s. 83 — concld , 


measures within its legal powers are for the publx c 

cnntrAl 1 !! 06 ^ au ^ its discretion is not subject to 
ontrol by the Courts. PateL Panachand Gir- 
bhar V. Ahmedabad Municipality 

I. L. B. 22 Bom. 230 

6 . 


„ 7 ~ and 42 — Municipality — Private 

sti eel ’Balcony . projecting over private street— 
Notice to Municipality— Disobedience of the per- 
mission granted by Municipality. Beld bv 
Chandavarkar and Aston, ,A/. (Batty 
dissenting), that under the District Municipal Act 
(Bombay Act VI of 1S73) a Municipality has power 
to regulate or control the construction of balconies 
projecting over private streets. Tribhovan 
ohunilal v. Ahmedabad Municipality (1902) 

I. It. B. 27 Bom. 221 


s. 38 - 


arm for which permission is granted— Omission to 
give notice of building — Po wer of. municipality to order 
alteration or demolition of a building erected without 
notice or in Excess of the permission. Under the 
Bombay District Municipal Act, where an owner, 
having obtained permission under s. 33 to build 
on one portion of his land, builds on another 
portion without having obtained fresh permission, 
if such part of his building as is outside the limits 
for which permission has been granted is built 
without notice, the municipality can in their 
discretion order it to be demolished. Bhawani- 
shaxkar v. Surat City Municipality 

I. Xi. B. 21 Bom. 187 

5. — - — , st/lid s. 42 — Discretion of muni- 
cipality to take action under s. 33 , cl (3)~~ 
Court's power to interfere with such discretion . A 
suit for an injunction to restrain a municipality 
from removing a certain building or construction is 
not an action “ for anything done, or purporting 
to have been done, in pursuance of the Act ” within 
the meaning of s. 48 of Bombay Act II of 18S4. 
Such a suit can, therefore, be brought without 
giving previous notice to the municipality Apart 
from the provisions of s. 33 of Bombay Act VI of 
1873, it is only if the site of a building is vested in 
a municipality under s. 17 that this ~body is em- 
powered, whether by s. 42 or by any other section 
to take steps for the removal of the building. The 
discretion, of taking action or otherwise under the 
3rd clause of s. 33 is vested in the municipality, 
which alone can determine whether or not the 
removal, of a building erected contrary to the 
provisions of s. 33 is or is not a measure likely to 
promote the public convenience. If the munici- 
pality adopt the proper procedure, no Court can 
review its decision on the ground that in the 
opinion of the Court the removal of the building is 
not likely to promote public convenience. The 
Legislature has confided to the municipality, and 
the municipality alone, the duty of deciding what 


, , -- “Privy, power of municipality 

to order to be built by owner of a house— Such order 
not imperative, but permissive— Discretion of Court 
Ihe terms of s. 36 of Bombay Act VI of 1873 are 
not imperative in requiring a municipality to call 
on the owner of a house to build a privy, but 
are permissive, leaving it to the discretion of the 
municipality to determine when the power con- 
ferred on them shall be exercised. Accordingly 
where the plaintiff complained that the defendants 
had, erected a privy so close to his house as to be a 
nuisance, and the lower Appellate Court found it 
to be a nuisance, but rejected the plaintiff’ sMaim 
on the ground that the defendants had erected 
the same under the orders of the municipality 
issued under s. 31 of the Act : — Beld , reversing the 
decree of the lower Appellate Court, that the 
municipality had no authority to order the defend- 
ants to erect the privy regardless of the plaintiff’s 
right, and that the defendants, therefore, could 
not plead that they acted under the orders of the 
municipality. The High Court directed an injunc- 
tion to remove the privy within three months 
from the date of its decision. Jafir Saheb v 
Hadir Rahiman . I. B. B. 12 Bom. 034 

— — s. 42, eh (1), and ss. 48 and 75— 

Removal of obstruction in public street — Notice of 
removal — Corporate bodies— Practice— Suit for in - 
junction. Under the District Municipal Act 
(Bombay Act VI of 1873), a municipality has power 
to have all obstructions in a public street removed, 
whether the obstruction were placed there law- 
fully or not. The only distinction which the Act 
draws is between obstructions erected or placed 
before the Act came into operation and those which 
have been erected or placed since it came into oper- 
ation. As to the former, s. 42, cl (1), of the Act 
provides that notice should be given, and, if legally 
placed on the street, compensation should be award- 
ed for their removal. As to ■ the latter,' ' the ' ' munici- ■ ^ • 
pahty can remove them under s. 48 even without 
giving any . notice. The public have a right of pass- 
ing over the whole of a street if it is a public street. 

It is not the practice of the Court to interfere with 
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corporate bodies, unless they are manifestly 
abusing their power. Ahmedabad Municipality 
v Manilal Udenath . I. L. B. 19 Bom. 212 

s. 48. 

See ante , ss. 17, 48. 

s. 48 — Re- erection of a structure for- 
merly existing not within the section. S. 48 of the 
Bombay District Municipal Act, 1873, refers to the 
erection of a thing for the first time, and not to the 
re-erection of an old structure which had been 
taken down for a temporary purpose only. The 
accused was the owner of a shop in a public street 
at Thana. The shop had planks attached to it in 
front, overhanging a public gutter. These planks 
had been in existence' before the District Municipal 
Act came into operation at Thana. In April 1897, 
the planks were temporarily removed under the 
orders of the plague authorities. The plague 
having ceased, the accused replaced the planks 
in October 1897 without the permission of the 
municipality. For this he was prosecuted and 
fined under s. 48 of Bombay Act VI of 1873. Held, 
reversing the conviction and sentence, that the 
refixing of the planks was not an “ erection ” 
within the meaning of s. 48 of the Act. Kala 
Govind v. Municipality op Thana 

I. L. B. 23 Bom. 248 

See Eshan Chandee Mitteb v. Banku 
Behabi Pal I. L. B. 25 Gale. 160 

■and, Municipal Council, Tanjobe v. Visvanatha 
Rau . . . . I. L. B. 21 Mad. 4 

s. 54 — 44 Offensive liquid ” — Allowing 

waste or dirty water to run on to public street. 
■person’' does not render himself liable to a penalty 
under s. 54 of 1 Bombay Act VJ. of 1873 for allowing 
mere waste or dirty water to run from his premises 
on to a public street, unless the water is 44 offensive.” 
Inje Gulabdas Bhaldas 

I. L. B. 20 Bom. 83 

_ S. 04* 

See ante , ss. 17, 48. 

1 s. 00 — Selling vegetables in verandah 

of house. Selling vegetables on the ota of a house is 
not using the ota 44 as a market ” within the mean- 
ing of s. 66. Accordingly, a person who sold 
vegetables on the ota of his house was held not 
thereby to have committed any offence under 
s. 66 of the Municipal Act (Bombay) VI of 1873. 
In re the petition of Paba Khoji 

I. L. B. 9 Bom. 272 

— — — Sale of fruit in a 

private shop — Power of the municipality to prevent 
such a sale — M arket, definition of. The municipality 
Of Ahmedabad issued a notification to the effect that 
no one should, within six hundred yards of the 
municipal market, open or establish a shop for the 
purpose of selling vegetables or fruits without a 
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license, and that, if any one acted in contravention 
of this notification', he would be dealt with according 
to law. The accused hired a house, and opened a 
shop for selling fruit within six hundred yards of 
the municipal market without obtaining a license 
from the municipality. The second class Magis- 
trate convicted and sentenced each of the accused 
to pa y a fine of R5. The District Magistrate, 
relying on the case of In re Paba Khoji , I. L. R. 9 
Bom. 272 , reversed the conviction and sentence. 
Held , that what the municipality had authority to 
direct under s. 66 of (Bombay) Act VI of 1873 was 
that no place, other than the municipal, market or 
other places licensed as markets, should be used by 
any body as a market ; but they bad no authority 
to issue a notification affecting other places which 
might be used for selling vegetables, etc., otherwise 
than as a market ; that, inasmuch as the 
using of the shop by the accused was confined sim- 
ply to the selling of fruit, and not of 44 vegetables 59 
in the popular sense, it could not be affected by 
the prohibition contemplated by s. 66 of the Act 
that, if the prohibition of the municipality was 
meant to affect the private rights of persons to 
use their shops for selling their own commodities, 
that would amount to an excess of the authority 
conferred by the District Municipal Act (Bombay) 
VI of 1873 ; that the shop used by the accused for 
the sale of their own commodities was not a 
44 market ” within the meaning of s. 66 of Bombay 
Act VI of 1873. Mayor of London v. Law , 49 
L. J. <Q. B. 144, and Mayor of Manchester v. 
Lyons, L. R. 2 Oh. L> . 287, followed. The case of 
In re Paba Khoji, I. L. R. 9 Bom. 272, explained. 
Queen-Empeess v . Magan Haejivan 

I. L. B. II Bom. 100 

s. 73 -—Power of the municipality to 

suppress caste-feasts on the outbreak of cholera 
Meaning of the words 44 take such measures as may 
be deemed necessary ” — Penal Code, s. 188 Con- 

struction of statutes. The City of Ahmedabad being 
threatened with an outbreak of cholera, the pre- 
sident of the local municipality, acting under s. 73 
of Bombay Act VI of 1873, issued an order, in the 
form of a proclamation, prohibiting the holding of 
caste- feasts when over thirty persons were to 
assemble. After the promulgation of this order, 
the accused gave a feast in a private house to up- 
wards of thirty people of his caste. He was 
thereupon convicted, under s. 188 of the Penal 
Code, for disobedience of an order duly promulgated 
by a public servant, and sentenced to pay* a fine of 
R35. Held (reversing the conviction and sentence), 
that s. 73 of the Bombay District Municipal Act 
(VI of 1873) did not empower the municipality to 
place an interdict on people meeting together to 
eat and drink in their own houses. The words in 
the section, 44 take such measures as may be 
deemed necessary to prevent, meet, or suppress the 
outbreak,” imply in themselves something actively 
to be done by the municipality, rather than any 
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limitation to be imposed on the private rights of the 
citizens in their relations of daily life. Special 
measures for the health of the town— such as 
sulphur fumigation* daily flushing of sewers, 
insistence on good house sanitation, isolation of 
infected districts, and other similar steps to be 
taken by the authorities themselves — fall naturally 
within the meaning of the terms of the section. 
The Court ought not to strain an Act in favour of 
an interference with private rights which is not 
justified by the primary sense of the language. 
Queen-Empress v. Harilal 

I. L. R. 14 Bom. 180 

1, — i — — - — , s. 74 and ss. 38* 39 — Notice 
by municipality-Offence under Act. Non-compli- 
ance with notices issued by the municipality under 
s. 36 or cl. 1 of s. 39 of the Bombay District Muni- 
cipal Act, VI of 1873, is not an offence punishable 
under the Act, as cl. 1 of s. 74 of that Act does not 
apply to either of those provisions. The latter 
clause applies only to the 2nd clause of s. 39. - In 
re Tukaeam Vithal . I. L. R, 2 Bom. 527 

2. and s. 33 — 66 External alter - 

ation ” — Opening of a new doorway in a build - 
mg without notice to municipality . Opening a new 
external door is an “ external alteration ” of the 
building in which the door is opened, and such act 
done without the notice to the municipality, con- 
templated by s. 33 of Bombay Act VI of 1873, 
is an offence punishable under s. 74 of the same 
Act. 8 emble : Where such act does not cause any 
Inconvenience to any person, a slight nominal flue 
is an adequate punishment. Queen-Empress v. 
Gujria . . . LL.E.9 Bom. 588 

s. 84. 

See Bombay District Municipal Act, 
1884, s. 49 . I. Ii. R. 18 Bom. 400 

See Magistrate, jurisdiction op — 
General Jurisdiction. 

I. Ii. R. 18 Bom. 442 

1, — Nature of proceed- 

ings token under s. 84 tor the recovery of muni- 
cipal taxes — Magistrate's duty under the section. 
A proceeding before a Magistrate for the 
recovery oi municipal cesses and taxes insti- 
tuted under s. 84 of Bombay Act VI of 1873 
is a criminal prosecution, and must be conducted 
in the manner prescribed for summary trials 
under Ch. XXII of the Code of Criminal Pro- 
cedure (Act X of 1882). In such a proceeding a 
Magistrate is not bound to order payment of the 
full amount claimed by the municipality, but 
must satisfy himself as to the extent of the defaul- 
ter’s legal liability before passing any order against 
him. Municipality op Ahmed ab ad v. Jumna 
JPunja . . . LIE. 17 Bom. 731 

2, — — Contract to collect 

a tax levied by a Municipality — Suit for money 
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due under such contract. A person who had ob- 
tained a contract to collect a certain tax imposed 
by a district municipality, having failed to" pay 
over the money due under the contract at ther 
stipulated time, was convicted by a Magistrate 
under s. 84 of the Bombay District Municipal Act 
(Bombay Act VI of 1873) and ordered to pay it 
to the municipality with interest, and also to 
pay a fine and Court-fee charges. Held, reversing 
the order, that the section did not apply. Ju- 
re Jagu Santram . I. L. R. 22 Born. 709 

3. as amended by Bombay 

Act II of 1884 — Arrears of rent — Pen ally in 
addition to arrears of rent. S. 84 of the Bombay 
District Municipal Act (Bombay Act VI of 1873) 
allows penalties to be imposed in addition to arrears 
of cesses or taxes, but it does not provide for the 
imposition of a penalty in addition to the arrears 
of rent. In it Rangu . I. L. R. 22 Bom. 708 

4. - — — - Taxation — Duty'; 

on goods imported within municipal limits — ^.Im- 
ported ” — Meaning of the word. A rule of the 
Tirana Municipality provided for the levy of octroi 
duty on certain articles “ when imported within 
the Thana Municipal District.” Held, that goods 
merely passing through the municipal district in 
the course of transit to Bombay were u imported ” 
within the meaning of the rule, and were, there- 
fore, liable to duty. In re Eahimu Bhanji 

I. L. R. 22. Bom. 843 

5. House valuation 

for purposes of taxation — Valuation made by munici- 
pality- — Magistrate's power to revise the valuation . . 
Under the rules passed under the Bombay District 
Municipal Act (Bombay Act VI of 1873) as amended 
by Bombay Act II of 1884, the Municipality of Wai 
estimated the annual letting value of a house 
belonging to the accused at B50 and levied a house 
tax of R2-8-0. A, a tax-payer, applied to the 
managing committee for a reduction of the tax, but 
his application was dismissed. Default having 
been made in payment of the tax, A was prosecuted 
under s. 84 of the Act before a. second class Magis- 
trate. He contended that the estimate made by 
the municipality was too high, and that his house 
would not let for more than 1.0 or 12 rupees a year. 
The Magistrate took evidence on the point, and 
found that the annual rental of the house would 
not exceed RI2, and he ordered payment of 12 
annas only on account of the tax. Held, that the 
Magistrate had no power to go behind the estimate 
of value framed by the managing committee under 
the powers giving to it by the rules. He ought to 
have accepted as conclusive the amount found by 
the managing committee to be the letting value of 
the house, and held the legal liability of the accused 
to pay the tax based on this amount to be |>roved. 
The remedy of the accused, if he considered his 
house assessed too highly, was to apply to the 
managing committee, and no other mode of redress 
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was open to him. Municipality of Ahmedabad v. 
Jumna Punja , I. L. li. 17 Bom. 731 , distinguished. 
Municipality of Wat v. Krishnaji Gangadhar 

I. L. R. 23 Bom. 440 

See Moear v. Bqrsad Town Municipality. 

I. L. R. 24 Bom. 007 

s. se. 

See Bombay District Municipal Act, 
1884, s. 48 . I. L, R. 18 Bom. 19 

See Limitation Act. 1877, s. 34. 

I. Xi. R. 8 Bom. 529 

1. Suit against Muni- 

cipality for damages. S. 96 of Bombay Act VI of 
1873 is not applicable to suits in the nature of 
actions of ejectment, but only to suits for dama- 
ges. Joharmal v. Municipality of Ahmednagar 

I. I). R. 6 Bom. 580 

2. Illegal tax — Notice 

of action for refund — Time within which to bring suit 
— Limitation. On the 18th March .1880, the Dakor 
Town Municipality, acting under the powers con- 
ferred upon them by the Bombay Act VI of 1873, 
convened a meeting at which it was resolved to im- 
pose a house- tax on the town ; and also another 
meeting on the 2nd of April 1880, at which a classi- 
fication of the houses was made and the rates fixed. 
The Revenue Commissioner, N. D., on behalf of the 
Government, sanctioned the resolutions on the 2nd 
of June 1880. Notice of the meeting of the 18th of 
March 1880 was not served on three of the commis- 
sioners, they being absent at the time from Dakor, 
and no notice specifying the business to be tran- 
sacted therein was posted up at the kutcherry as 
required by s. 11, cl. (1), of the Act. K, a house- 
holder, sent a notice to the municipality on the 
25th of January 1881, impeaching the legality of 
the tax. On the 3rd of June 1881, he paid the tax 
— namely, R2 — for which he had been rated, 
and on the 6th of Januar}^ 1882 he sued for a 
refund of the said sum from the municipality. 
Held , that the suit was not brought too late to satisfy 
the requirements of s. 86 of the Act. When the 
notice of the 25th of January 1881 was sent by K, 
he had no cause of action against the municipality 
for anything done ; no notice, therefore, such as is 
contemplated by s. 86, was ever sent by II, and 
consequently there could be no final order on such 
notice from which the three months prescribed by 
that section would run. Qucere : Whether s. 86 
of the Bombay Act VI of 1873 applies to an action 
for money had and received. Joshi Kalidas 
Sevakeam v. Dakor Town Municipality 

I. L. R. 7 Bom. 399 

3. Notice — Munici- 

pality — Nature of action. A person suing a 
municipality constituted by Bombay Act VI 
of 1873 for the refund of money illegally levied 
from him as house-tax is bound to serve a 
previous notice on the said municipality as re- 
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quired by s. 86 of the Act, The object of that 
provision would appear to be to give municipal 
bodies or officers, who in the bond fide discharge of 
their public duties may have committed illegal 
acts not justified by their powers, an opportunity 
of tendering sufficient amends for such acts before 
being harassed with an action. S. 86 of the Act 
is not confined to an action of damages, hut is 
applicable to every claim of a pecuniary character 
arising out of the acts of municipal bodies or 
officers, who in the bond fide discharge of their 
public duties may have committed illegalities not 
justified by their powers. Ranchod Varajbhai 
v. Municipality of Dakor 

I. L. R. 8 Bom. 142 

BOMBAY DISTRICT MUNICIPAL ACT 
(BOM. ACT II OP 1884). 

s. 23. 

See Superintendence of High Court 
— CrviL X^roceduee Code, s. 622. 

I. L. R. 21 Bom. 279 

s. 27. 

See Bombay District Municipal Act, 
1873, s. 21. . I. L. R. 21 Bom. 630 

— s. 27 (2), (17), (30). 

Contract Act (IX of 1872), ss. 2, 

23, 25 and 63 — Special general meeting-— -President 
— Dispensation or remission — Promise — Contract 
by Corporation — Executed consideration. In order 
that a meeting of the Special General Committee 
of a District Municipality should be properly 
constituted, it must be called by the president 
under s. 27 (2) of the District Municipal Act (Bom- 
bay Act II of 1884). If the meeting be not so 
called, the defect is not cured by s. 27 (17). Under 
s. 63 of the Contract Act (IX of 1872), there can be 
dispensation or remission only by means of a 
promise. There must be a proposal of the dispen- 
sation or remission which is accepted. Under 
s. 10 of the Contract Act, consideration is not an 
essential of an agreement. In the Act the word 
“ agreement ” refers both to “ a promise ” and a 
“ set of promises forming the consideration for 
each other.” Though a contract by a Corporation 
must ordinarily be made under seal, still, where 
there is that which is known as an executed con- 
sideration, an action will lie, though this formality 
has not been observed. Abaji Sitaram v. Trimbak 
Municipality (1904) . I. L. R. 28 Bom. 00 

— * s. 30 

See Damages — Suits for Damages — 
Breach of Contract. 

I. L. R. 27 Bom. 618 

1 , •' ■ . ■ s, 48 — Bombay District Munici- 

pal Act (Bombay Act VI of 1873 ), s. 86 — Suit 
against municipality for ejectment. The words 
“ in the case of any such action for damages ” in 

2 p 


a 



DIGEST OF CASES. 


BOMBAY DISTRICT MUNICIPAL ACT 
(BOM. ACT II OP 1884)_c 0kW T 

■ - s. 48 — could, 

tJni tin*’ B f nb Y Municipal Amend- 

i w- ■ ‘V , ( !/“' A? Iif i f 1S84) clearly show that 
•m lb " 14 In . 1 ’ 5 tui <ltiaf 1,lere might be actions of 
.u . c cHcnpimn to which the provisions in the 
' paragraph would bo applicable. The 
> u (ion does not contemplate only “ suits tc recover 
monetary, compensation for a. wrongful act.” A 
ejectment— -not being a suit brought to 
I,/ damages lor an act done or intended to 
I j J '.f'< ,7 Wa ? excluded under s. 8(i of the Bombay 
DiM.nct Municipal Act (Bombay Act VI of 1873), 
but being an ‘ action for an act done,” that act, 

) dig the dispossession by the municipality with a 
view to being restored to possession, fails under the 
provisions of the first paragraph of s. 48 of Bombay 
Act u of J884. Nagusha v. Municipality op 
S noLAPim . . . I. L. R. 18 Bom. 19 

' S' ' r, 

f ■ $ u • f a a . ^ ^ £ 

Municipality for tnjunetion— Notice of action . A 
salt tor an injunction to restrain a municipality 
from removing a certain building or construction. 
!® nat a , n act [ on * or anything done, or purport- 
J ng to have been done, in pursuance of the Act ” 
?aj! ra tdie meaning d s. 48 of Bombay Act II of 
S884. Such _ a suit can, therefore, be brought 
without giving previous notice to the munici- 
palify. Iatjjl Panacuand Gibdiue v. Am.: 
suubw Municipality I. L. R. 22 Bom. 230 

; A a i T Bombay Act VI of 

*V„ v / urc ^ m 'f i f ,om mortgagee by munici- 
pality—, S ul by mortgagor to recover possession— 
£jectmait— -Limitation Notice. A mortgagee (de- 

ZtlVr V' lf 1 10 givc u r> P«rt of the mort- 

paged land when the mortgage was paid off in 1881. 
He remained in possession, and in XS88he sold this 
hind to the M un loipahty of Mahad (defendant No. 2). 

I lc mortgagor subsequently sued the municipality 

eh • I h V,MX t' V !'V7‘T r I j0ssessi °«- The iminl- 
tipaidj contended that the suit wan barred by 

■ ofti atl 7/ 1 , U , a ti r fbl 8 of . the District Municipal Act, 
1884. Held, that the suit was not barred by s. 48. 

l,vmmM CtlnU - ClU r not “D.D’y <« a ^ions of ejectment 
biou n it against a municipality. Such an action 
brought to try flic title to land is not an action for 
purporting to be done in pursuance 
of the Act. AagmlMv. Municipality of SUlapur, 

TCW^ t 4 h ° m " r< 9 ’ dxs tmguished. Kashinath 
i^EsriAV dosm v. Gaxoabai 

; : I» 22 Bonn, StS3 


‘ , , . x * — " Ejectment suit 

agaimi mmicipahty-Notice. The plaintiff was the 
mamdar of the village of Dakor. He Sled an eject 
montsuit against the municipality of Dakor, aiie<r. 
mg that the municipality had illegally and wrong- 

' It ^ko C r 0 bv 0 L ( - UP ch a ,P° rt i on of tbeGomti Bale 
at Dakor by laying the foundations of a buildino- 
which they intended to erect for the nZmsf 
°j.f. ^barmshala. The municipality pleaded (inter 
aha) that the suit was bad for want of notice oi 
action under s. 48 of the Bombay District Municipal 
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that 4 m ^ (by a , ma 3o w V of the Full Bench), 
18S4 It provisions of s. 48 of Bombay Act II of 
' t a PP|y t0 actions for the possession of 
S™' ^g^f^tamunicipaJify. brlCoKS, 
for the MW®'* 0118 r°f s - 48 a PP'y only to actions 
been °/ a ?, d where . of the plaintiff has 

■ lossessed by the municipality acting or 

dpaIAet S Jlri f t Ct UUder S0 T se<: troii of the Muni- 
r“ empowers them to take possession 
, 01 oust any one from, that land. Per Ranade, 

Po^essfonl 0 /] n °, generaI y Wy *0 suits for the 
possession of land, except m those cases where the 

the muSiTt aC T” t -° f S °“ e act or omission of ■ 
! 1 1 y v ’ 1011 lt acts 311 pursuance of its 
rights 01 ' and encroaches upon private 
W* Municipality of Sholapur, 

GvveVit t fix Bom ' i 0t OVe3Tul ed. Makohae 
brAJNEsil TaMBEKAE V. I>AKOR MUNICIPALITY 

I. L. R. 22 Bom. 289 

Milt biouglit against a municipality to recover pos- 
^ession ot a piece of land taken bv it, for damans 
or pulling down a wall on the land, and for Tin- 
June, ion . Held, that, as regards damages, the suit 

1SS4 Zt e V: 48 ,°l the Municipal Act, 

not * co ci ® . re o ai, ds possession and injunction, 
notice cl action was not .necessary under the 

yitvi” 1 ' & “ U>mtL4WA NaKASBATOA V. Cl OK A K 
Mcmcipality . . I. L. R. 22 Bom. 605 

thnZf M T 48 VTf 1 m T V i° r 

tti ikd / °* ! 16 ] t' nlba - v District Municipal 
neriW^ 4 ’, ! 0 ? not appiy f:o . a for the specific 
S. . ' l \, c a oou tract or for damages for breach 
thmeef. Municipality of FaiztoS Manak 
ulah Shet . . I. L. R. 22 Born. 637 

<io* to restrain municipality. A suit was" brought 
by thcplanma against a municipality f or an 

inland th T from ,>yiog water-pipes 

on ms land. The lower Courts dismissed the suit for 

: tr z m *» s - 48 of i),L ‘ 

cipai 18b4. Held , reversing the decree that 

anceoOheAct^ for anything done in pursu- 
ance of the Act, bin. to prevent the raimicipalitv 

fiorn doing what tiie plaintiff alleged to be an 
Ku aC Ttv nd lhat s - « <«a no appfy“ 

Haeilal Kanchoplal a Himat ManekchInd 

I*. K. 22 Bom. 038 

in a^ordam^w^h f by * htim had built 

orders issued bv tlio it K * n * ,t ^ eon ^ j ‘ a vention of, 
oraeis issued by the Mumcipahty : and, further to 

obtain an injunction restraining the Mun cinalitv 

SSlhatT^ ^f urdcx P a bty contended 
I met aha) that the Shit was not maintainable, as 
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no notice of the suit had been given as required 

h J ™^° f “S” 0 * M ™ iei P al Act (Bom. Act II 

oi ioo-ij. Held, that notice was not made an 
indispensable preliminary to such a suit by s. 48 
ot the Act. Municipality op Parola v. Laksh- 

MANDAS SUPADUBHAI (1900) 

I. L. E. 25 Bom. 142 

— — — s. 49 — Bombay District Municipal 

Act (Bombay Act VI of 1873), s . 84— Non-payment 
of taxes— Penal Code (XLV of I860), s. 40— Penalty 

— Fine, Imprisonment in default of payment 
of penalty . There is no distinct' on between the 
word “ penalty ” as used in Bombay District 
Municipal Act (Bombay Act VI of 1873) and 

w° rc ] “ fine ” as used in s. 04 of the Penal Code 
(XLV of 1860). Imprisonment can, therefore, be 
awarded in default of any penalty inflicted under 
s. 84 of the Municipal Act. In re Lakmia 

I. Xi. E. 18 Bom. 400 

— s. 57. 

See Bombay District Municipal Act, 
1873, s. 11 . I. L. E. 20 Bom. 732 

district municipal act 

(BOM. ACT III OF 1901). 

See Penal Code, ss. 21, 186. 

I. Xi. E. 33 Bom. 213 

— A on-feasance — N egligence in per- 

formance of duty towards plaintiff— Suit, for damages. 
The^ plaintiff, an inhabitant of Ahmedabad 
having brought a suit against the Ahmedabad 
Municipality to recover damages sustained by him 
on receipt of an injury caused to his horse and 
•carnage m consequence of the neglect of the 
Municipality to repair a road : Held , that, as 
the default leading to the damage was a mere non- 
feasance, the suit must fail, for the Statute does 
not impose upon the Municipality a duty towards 
the plaintiff, which they negligently failed to 
perform. Achratlal v. The Ahmedabad Muni- 
cipality (1964). . I. L. E. 28 Bom. 340 

r> 2 i‘ N? — h7~ — 'P kirict Municipal Election Pules , 
J 7 ~;Elaintiff candidate for election as Councillor 
—Plaintiff S' name not published in the list of candi 
dates—. Receiving 0 ficer— Suit against Mimic ipality— 
Declaration— Injunction. The plaintiff offered him- 
self as a candidate to be elected a Councillor in the 
Municipal elections, but his name was not included 
listof candidates published by the Receiving 
Officer appointed by the Collector under Rule 13 
i • Municipal Election Rules. The 

plaintiff thereupon brought a suit against the Muni- 
cipality for a declaration that he was entitled to 
. e elected a Councillor at the elections and for an 
injunction restraining the Municipality from 
noiamg the elections without accepting him as a 
candidate and without receiving the votes of his 
voters. The first Court rejected the plaint on the 
ground uhai; it disclosed no cause of action. On 


E S AY . ®J S ™ ICT MUNICIPAL act 
(BOM. ACT III OP 1901 )-condd. 

appeal by the plaintiff the Jpdge reversed the order 
IP ™ ded proceedings for decision of the 
miitv" p«7/ Dg t0 kw - 011 a PPeal by the Mnnici- 
suit the order of remand, that the 

could not. lift elaration against the Municipality 
denied nor xv because the Municipality neither 
riX tvWh fr mt f res ‘f d t0 C W the character or 
was thlofflift th P J amtl ® sou S ht t0 establish. It 
Munlcinal win? en » n , ed “I Rule 13 ot the District 
that (iLtinn „ 10 f Ptriles that was concerned with 

no con ini Tt i° Ver . hlm the ^ un 'Cipality had 
no contiol. The claim for an injunction could not 

. /gained against the Municipality, when it 

ft n ° W1 '°i g , and had Proposed to proceed 

m accordance with the District Municipal Act and 
the rule, so far as they relate to it. Sueat City 
Municipality t,. Chuntlal (1906) 

I. L. E. 30 Bom. 409 

, ~ “7 ss * (°) and 86 — House-lax — Suit 

1°> junction restraining levy of tax— Eight l 0 sue 
in uwu Court without first proceeding under s. 86 — 

IVlJrnr!™’ ? ran ted— Specific Relief Act (I 

o> )> s - 56— Discretion. The Surat- City Muni- 
cipah.y served, under s. 82, cl (3), of the Bombay 
District Municipal Act (Hi of 1901), a notice 
ot demand upon the plaintiff for house- tax due 
a ^op ni ; PWntiS, instead cf proceeding under 
f Sb OI . tl P Act > instituted a suit in the Civil Court 
tor an injunction to restrain the Municipality from 
recovering the house-tax from him. The lower 
courts rejected the claim, on the ground that, as 
tne plaintiff had omitted to appeal to a Magistrate 
i under s .86 of the Act, his suit was premature. Held , 

* s. 86 was permissive merely, and that it did 
no make it incumbent in every case upon a party 
complaining of an illegal levy of a tax by a Munici- 
•P to appeal against the action of the Munici- 
pauty to a Magistrate before suing in a Civil Court. 

. . t aj30 > (confirming the decree), that the 
injunction prayed for in this case couhl not be 
granted. By s. 56 of the Specific Relief Act, 
an injunction cannot be granted where efficacious 
lenei can.be obtained by any other usual mode of 
proceeding. & 86 of Bombay Act 111 of 1901 
gave a remedy to the plaintiff; but instead of resort- 
ing to it he filed this suit for an injunction. It was 
discretionary for a Court to grant an injunction, 
and that discretion must be exercised judicially, 

* es " re;me caution, and only in very clear cases. 

1 His was not a case of that kind. Chunilal 
/ i^?t 0BI)AS ^ 0I)5 v ' Surat City Municipality 
< 1903 ) * • . X . L. E. 27 Bom. 403 

BOMBAY DISTRICT POLICE ACT (VII 
OF 1867). , v 

See Jurisdiction of Criminal Courts* — 
European British Subjects. 1 
7 Bom. Cr. 6 

— — - s. 16. 

See Bombay Land Revenue Act, ss. 153* 

159 . . I. L. E. 16 Bom. 455 
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BOMBAY DISTRICT ■ POLICE ACT (VII 
op mmy-conu. 

. s, 10 — concld* 

See Bombay Revenue . .Iitkisdictjok 
Act, s, 4 • I. L. K. 10 Bom, 455 

. s, 23 — Police-officer below the rank 

of Inspector , Power of, to prosecute — Criminal 
. Procedure Code, 188%, s. 495. The provisions of 
s. 23 of Bombay Act VII of 3 8<>7 have not been 
superseded bv s. 405 of the Criminal Procedure 
( 'ode (Act X of 1 882), but are still i n force. Queen- 
Empress v. Honk eh a pa I, L. R. 8 Bom. 534 

8. 27 — Prohibition of music in 

private hmm. 8. 27 of Bombay Act VII o» 1807 
does not empower the police to prohibit the use of 
music in private houses. Reg. v. Lukbma Chang o 

9 Bom. 153 

- — - — _ ss. 28, 28 — Order under s. 28 — Powers 
of Police under the AC, s, 28. An order issued 
under 8. 28 of the Bombay District Police Ad (VI i 
of 1807) need not be in writing : disobedience of a 
verbal order given under that section is punishable 
under s. 29. The words of s, 28 of the District 
Police Act, which ant home i he police t o keep order 
in the neighbourhood of places of worship during 
the time of public worship, confer upon the police a 
power of regulating traffic and putting a stop to 
noises iii the neighbourhood of places of worship 
during the time of worship, but do not limit their 
general powers of keeping order at and within all 
places of public resort, temples, jatras, or the like, 
when necessary, Reg, i\ Rassuji Gungarain 

7 Bom. Or. 2 

: - ), 8. 31. 

See ■ :8mT$3Sc£~~ iai^p.rspK.MENa^lM'PB'i-' 

' S'ONMEXT tS DEFAULT 'OPPlN'E. 

5 Bom. Cr. 43 

y - ■ Operation of section — 'Notified 

Uon bp Government— Magistrate. Bombay Act 
VII of I867y s. 81, became at once operative in all 
laces where a MagVtmtc was resident, without 
aving been specifically extended thereto by 
Government notification. Beg «... Kjebubjn 
Ramshet . , .5 Bom. Cr. 100 

— — s. 38 — Meaning of Hie word “ Booth” 

— Structure contemplated by the section, nature of — 
Structure not on pubhc road and causing no nuisance 
to the public . The accused had a house on each side 
of a public road. On the occasion of a wedding be 
put bamboos across the street from the top windows 
of one house into the iop windows of the other 
house, and laid a covering of cloth over the bam- 
boos, thus making a canopy, or awning, over the 
street. It was at such a height that no obstruction 
or inconvenience whatever was caused to persons 
or animals passing along the street. The accused 
erected the structure without the permission of a 
Magistrate, or Municipal Commissioner. For this 
act the accused was convicted by a Magistrate 
under s. 33 of the Bombay District Police Act, 
1867, and sentenced to pay a fine of -B& Meld, 


BOMBAY DISTRICT POLICE ACT (VII 
OP 1867) — conddo ■■ 

• s. 88 — concld . 

reversing the conviction and sentence, that the 
structure erected by the accused was not a ‘‘booth ” 
within the meaning of s. 33 of Bombay Act VII of 
1867. The structure contemplated by the section 
must be on the road itself and cause some nuisance 
to the public, As no part cf the structure in ques- 
tion touched the road, it could not be said, to have 
been constructed on the road. In re Nahazchand 
I, L. R. 22 Bom. 742 

— s. 42. 

See Limitation Act, 1877, s. 14 (1859, 
s. 14? .... 10 Bom. 204 

BOMBAY DISTRICT POLICE ACT (IV 
OP 1890). 

s. 47 — Bight of the police to ham 
f ree access to a place of public amusement or resort — 
Pace-course enclosure. Races were held in a 
certain enclosed ground at Poona which belonged 
to the Military authorities, and was lent for the 
purpose to the Western India Turf Club. The part 
of the ground to which the -public were admitted was 
fenced in by ropes, and soldiers were stationed .at 
intervals to prevent any persons entering or leaving 
the enclosure otherwise than through the passages 
provided for the purpose. The Inspector of Police, 

. who was present on duty in that capacity, contrary 
to the regulations prescribed by the stewards of the 
races, crossed over the fencing ropes into the 
enclosure instead of going in by the regular entrance. 
This was reported to the honorary secretary of the 
club, who 'had general charge of the arrangements. 
He sent for the inspector, and, after an interview 
with him, ordered two soldiers, who were, in attend- 
ance to keep order, to put him out of the enclosure. 
They accordingly did so, laying hands on him in 
the first instance, but immediately at his request 
letting him go and merely -escorting him outside. 
He thereupon, under s. 353 of the Penal Code, 
charged the secretary of the club with using criminal' 
force to a public servant in the exercise of liis 
duty. Held, that the offence had been com- 
mitted. Under s. 47 of the Bombay Police Act, 
2890, the police had a right of free access to the 
.race-course. Queen- Empress v. Ross 

I. L. R. 22 Bom. 740 

1. s. 48, el (a) — Order as to conduct 

of procession. A District Superintendent of Police 
issued a notification to the following effect No 
member of any sect can be permitted to proceed 
naked to the tilth to bathe, nor while there to 
bathe naked, nor to pass the streets naked on any 
account. If any one does this, he will be dealt 
with according to law.” Held , that this notification 
was not illegal or ultra vires . It was not any order 
or command as to costume, but merely a warning 
to the people that an indecent exposure of the 
person was an offence under the law, and would be 
dealt with as such. In re Hukumpuribava 
Gosavi . . ■ . . I, I», R. 22 Bom. 715 
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.BOMBAY DISTRICT POLICE ACT (IV 
OP 1890) — concld. 

s. 48 — concld. 


2 . 


el. (b ) — -Nut sane e — N oise- 


Near a street ,” meaning of the words — Power 
of the police to regulate the playing of music in 
private houses. S. 48, cl. (b), of Bombay Act 
IV cf 1890 does not empower the District Superin- 
tendent or Assistant Superintendent of Police to 
stop music in private houses. The words in the 
clause u near a street 55 are intended to mean open 
spaces by the sides or at the ends of streets. In re 
XJamnadas Bhukhandas 

I. Xi. R. 19 Bom. 737 
• — — ss. 51 and 52. 

See Abetment I. L. R. 20 Bom. 394 
s. 53, el. (2), and s. 05 — Refusal 


to attend in order to make a panchnama. The 
• accused refused to attend to make a panchnama 
regarding an obstruction to a public road caused by 
a grain-dealer by keeping his grain bags on the 
road. He was thereupon convicted under s. 53, 
el. (2), and s. 65 of the Bombay District Police Act, 
1890. Held, that the conviction was illegal. Non- 
attendance to make the panchnama in question 
was not an offence punishable under the Police Act. 
In re Bholashankar . I. L. R. 22 Bom. 970 

BOMBAY GENERAL CLAUSES ACT 
(III OP 1886). 

See Registration Act, s. 17. 

I. L. R. 21 Bom. 387 
See Small Cause Court, Mofussil — 
J urisdiction — Immoveable Property 
I. L. R. 21 Bom. 387 

BOMBAY GENERAL CLAUSES ACT 
(BOM. ACT I OP 1904). 

See Bombay City Municipal Act. 

I. L. R. 30 Bom. 126 

BOMBAY GOVERNMENT RESOLU- 
TION. 

No. 512 of 1882. 


See Hereditary Offices Act, s. 4. 

I. L. R. 21 Bom. 733 

.BOMBAY HIGH COURT. 

See Letters Patent 10 C. W. N. 185 
See Native States . 10 C. W. N. 361 

BOMBAY IRRIGATION ACT (BOM 
ACT VII OP 1879). ^ 

— ss * sub-s. (2), 5, 8, 23, 27, 87 

N ala— W ater -course — Canal — Irrigation Depart- 
ment — Right to control water or to obstruct the use 
thereof — Riparian proprietor — Enjoyment and 
benefit of water— Strict construction of Statutes 
encroaching on the rights of subjects. The defendant 
was in possession of a plot of land, Survey No. 13, 
and a nala, that is, a water-course, ran past that 


BOMBAY IRRIGATION ACT (BOM. 
ACT VII OP 1879) — contd. 


s, 3 — contd . 


Plot of land. The nala was crossed at a considerable 
distance to the north of the defandant’s land by a 
Government irrigation canal. The water flowing 
in the nala was derived from two sources: (i) 
from the rain water from the hills and catchment 
area of the nala, and (ii) from percolation of water 
or waste from the canal. Apart from abnormal 
periods of drought, the second of the two sources was 
perennial and the more important of the two. 
Before the canal was made there was a surface flow 
in a portion of the nala, and this flow lasted through 
the rains and for a portion of the cold weather and 
there was no flow after December. Por seven 
hundred yards below the point of contract of the 
canal and the nala, the nala was normally dry and 
gravelly for many months, but at a point some 
seven hundred yards lower down the canal there 
was a spring and thence downwards there was a 
perennial stream* The nala, however, throughout 
the rainy months held a fair body of water. In 
the year 1897, the Irrigation Department put a 
dam across the nala and thereby infringed the 
defendant’s riparian right. The defendant there- 
upon brought a summary suit against, the Executive 
Engineer for Irrigation and his subordinates in the 
Court of the Mamlatdar of Havelifor the removal 
of the dam and obtained a decree in his favour. 
Thereupon, the Secretary of State for India as 
plaintiff, brought the present suit against the 
defendant praying that his right to control the water 
in the water-course (nala) in suit and to obstruct the 
use of such water therein by the defendant subject 
to the conditions imposed by the Bombay Irriga- 
tion Act (Bom. Act VII of 1879) should be declared. 
The first Court rejected the suit.. The plaintiff 
having appealed : Held, confirming the decree, that 
the water-course with which the defendant was con* 
cerned was a stream as that -word is legally under- 
stood. It was a natural channel and not one con- 
structed under the provisions of the Bombay 
Irrigation Act. It was not in direct communica- 
tion with the canal ; there was no agreement for 
the supply of water under the Act, and such water 
(if any) as found its way from the canal into it came 
there by percolation. The defendant got the 
water from the canal not, because he was entitled 
to it, but because it came to him, and it would be 
open to the canal authorities to take such measures 
as would prevent the percolation. As defendants 
had the right of a riparian proprietor to the usufruc- 
tuary interest in the water in the nala, which was 
incidental to the possession of the adjacent soil, 
it followed that whatever might be the nature of 
the tenancy, he as the occupant of the land abutting 
on the stream, and not the Government, was 
entitled to the enjoyment and benefit of the water 
as it flowed past. A natural stream, though its 
flow of water be in part derived by percolation 
from a canal, is not a canal, until the Governor in 
Council has applied to it the provisions of s. 5 of the 
Bombay Irrigation Act. Statutes, which encroach 
on the rights of subjects whether as regards person 
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BOMBAY IBBIGATIOH ACT (BOM 
ACT VII OF 1879) — concld. 

—————— s. 3 ~—co7icld. 


or property, must receive a strict construction. 
Secretary of State for India v. Badvant 
Gajtesh (1904) . . I. Ii. E. 28 Born. 105 

1. s. 48 — Bombay Revenue Jurisdic- 

Uon Act (X of 1876), s. 4 (l)— Water -rate—. Land 
revenue—], anolation of canal water— Opinion of 
the canal officer — Jurisdiction of Civil Court. 
Where water-rate is levied under s. 48 of the 
Irrigation Act (Bombay Act VII of 1879), the 
question as to the jurisdiction of Civil Courts in 
suit for the determination of the legality or other- 
wise of such, levy depends upon whether the inci- 
dence of the rate is authorized by the provisions of 
the section. Under it, the condition precedent to 
levying the rate is not the fact ascertained by 
evidence whether the water in dispute has per- 
colated from the canal, but the opinion of the canal 
officer that it has so percolated, he and not the 
Civil Court being made the Judge of such percola- 
tion for the purposes of the Act. Such water-rate 
tails within the denomination of land revenue 
Ealvant Ganesh Oze v. Secretary of State 
ffOE India . . , I. L, R. 22 Bom. 877 

2. — — Leakage water — Rights of ri- 

parian proprietors — Water-course. The Irrigation 

! ias 130 P° wer uuclcr Bombay Act 
Vil oi lo/J to dam a stream or a water-course 
on the ground that it derives its supply of water 
by leakage from an irrigation canal. S. 48 of the 
Act only gives . the department the special right of 
charging a water-rate on land which derives benefit , 
from the leakage. Water which has leaked from j 
a canal into the land of another person does not ! 
belong to the Irrigation Department, so as to give ! 
the latter the right to follow it up and claim it as ! 
their own. If the leakage flow was such that it j 
itself had become in the eye of the law a canal or I 
water-course, then the rights of the persons through i 
.whose lands it 'flowed would bo governed by the ! 
law applicable to canals or water-courses. Bad- j 
vanteao V. Sprott: . I. L. E. 23 Bom. 761 j 

BOMBAY BAND-EEVEK-TTE ACT (V i 

. .UJj Io79}. ‘ 

See Bombay Local Funds Act, 1869. i 

1. 1». R, 17 Bom. 422 | 

See Land-revenue. 

, U . I. B. R. 26 Bom, 504 j 

See Limitation Act, 1877, Sen. IT, Arts 
; 120 AND no . I. L. R. 25 Born. 556 


' i"' j — ■ *— ss. 8 unci 20 8 — F ore-si Officer 

Eeyenue Officer. A Forest Officer is not a Revenue 
Officer withm the definition in s. 2 of the Land 
Revenue Code (Bombay Act V of 1879), and docs 

Reven,^ nV n6 r merely by bein S P^oed under a 
Revenue Officer for purposes of control. Narayay 
J3ALLAD v. Secretary of State for India 

U ii. R. 20 Bom, 808 . 


B OE®87l)-^ D ‘ EEVE1TDE ACT (V 

s. 15. 

See Mamlatdars 5 Courts Act, 1876 $ 3 

I. I*. R. 21 Bom. 5 585 

(Bombay Act V of J57.9),' 7,. f '***% Code 

20 — •Mamlatdars’ Courts 4 r f I’pnffit ’ ’ , an ^ 
1876), , S-MamlaiLt-S^muZ 
under the Land-revenue Codp—Evercut lf/ J lat , e J (£ 
powers of Mmrdatdar . A substitiDrdi the 
under s. 15 of the Land Rev JXoW 
Act V of 1879, cannot e^tlS^ 
ferred by the Mamlatdars’ Courts aA n> , 0n ' 
Act III of 1879) on the Mamlatdar b “ffiS 
office he has temporarily succeeded. D F „ PJ , 
v . Narayandas Harakchand ( 1900 ) ^ 01kAV 

8 37> I.L. E. 25 Bom. 318 . 

Sees . V.io . I. L. E. 15 Bom. 424 

See Dkclaratohy Decree, suit for- 
U rivers of Criminal Courts 

1 I.. R. 17 Bom. 298 

See Land Revenue Code. ' 

I. Ij. R. 31 Bom. 456 


ss. 88 and 89. 


See Jurisdiction of Civil Court — Rent 
and Revenue Suits, Bombay. 

I. B R. 21 Bom. 684: 

- s. 56. 

See Mortgage— Redemption-Right of 
Redemption I. L. R. ie Bom. 184 
I. Ii. R. 21 Bom. 896 

See Sale for Arrears of Revenue 

Setting asi.d e S a le- — I rhegularity 

I. B. R. 21 Bom. 881 

1. and ss. 57, 81, 214 (e), and (i) 

TT to pay Omrnment uwmmmt— For- 
feiture— I apmra of the arrears by tenant aclmttu 
m possession— -Forfeiture not followed hi/ sale of 
ccmpmwy T Leme not destroyed hy tin forefeitwe-l 
Tenant s liability for rent subsequent. to the forfeiture 
A registered occupant of land having failed to pay 
the arrears of Government revenue, his occupancy 
was forfeited under s. 50 of the Land Revenue 
Code (Bombay Act V of 38.79), but the forfeiture 
was not followed by sale of the occupancy, the 
Collector having allowed the registered occupant’s 
tenant under a lease to be registered as occupant on 
ms paying up all arrears of Government revenue 
due- on the land. Afterwards a question having 
■ arisen as to the tenant’s liability for rent under the ' 
lease subsequent to the forfeiture : Held, that the 
tenant was liable. When a registered occupant’s 
tenancy is forfeited under s. 56 of the Land Revenue 
Code, and that forfeiture is not followed by sale 
ot the occupancy (the Collector allowing the 
person actually in possession to be registered as 
occupant on his paying up all arrears of Govern- 
ment revenue due on the land), the lease by which 
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BOMBAY LAND-REVENUE ACT (V QB 

1879) — contd. 

, s. 56—concld, 

the person actually in possession was holding 
from the former registered occupant is not destroyed 
by the forfeiture, and the lessee is still under 
liability to his landlord. GAnearshibai v. Timmaya 
Shivappa Hallpaik . * I. L. B. 24 Bom. 34 

25. 7 and ss. 122, 153, 155, and 187 

— Charges incurred in connection ivith boundary 
marks — Effect of revenue sale — Mode of recovering 
such charges — Sale for recovery of such charges — 
Mights of incumbrancers. The effect of s. 187 of 
the Bombay Land Revenue Code (Bombay Act V of 
1879) is to make the provisions of ss. 153 and 56, and 
also those of s. 155, applicable to sales for the 
recovery of charges assessed under s. 122 in con- 
nection with boundary marks. Such charges may 
be recovered either by forfeiture of the occupancy 
in respect of which the arrear is due, or by sale of 
the defaulter’s immoveable property other than 
the land on which the arrear is due. "in the former 
case the land is freed from all incumbrances created 
by the occupant. In the latter case the rights of 
incumbrancers are not touched. Venkatesh 
Ramkrishna v. Mhal Paibin Nartj Pai 

I. L. B. 15 Bom. 67 

ss. 56, 57, 153 — Arrears of assess- 
ment — Forfeiture by Government — Mortgage — Land 
in possession of the occupant — Re-grdnt by Govern- 
ment to the occupant — Suit by mortgagee to recover 
possession — Equities anting out of the conduct of 
the parties . Forfeiture ordinarily implies the loss 
of a legal right by reason of some breach of obliga- 
tion. When arrears of assessment are levied "by 
sale, then s. 56 of the Land Revenue Code (Bombay 
Act V of 1879) in pursuance of an obvious policy, 
empowers the Collector to sell “freed from all 
tenures, incumbrances and rights created by 

the occupant or any of his predecessors-in- 

title or in anywise subsisting against such occupant.” 
Should the Collector otherwise dispose of the occu- 
pancy, the section affords no such protection, and 
the legal relations must be determined by reference 
to the ordinary law. So judged, the effects of a 
forfeiture and the subsequent acquisition of the 
forfeited property are subject to the control of 
equities arising out of the conduct of the parties. 
Balkrishna Vasudev v, Madhavrav Narayan ,1. L. M. 

5 Bom . 73, followed. Amolak Ranechand v. 
Dhondi (1906) . . I. L. B. 30 Bom. 466 

s. 57. 

See Mortgage — Redemption — Right op 
Redemption . I. L. B. 16 Bom. 134 

See Sale foe APvRears op Revenue — 
Setting aside Sale — Irregularity. 

I. L. B. 21 Bom. 381 

s. 61 and ss. 37, 38 —Omission to 

number lands at a survey — Effect of such omission 
on owner's rights — Summary settlement — Exclusion 
of land from summary settlement — Effect of such 
exclusion-— Bombay Act VII of 1863—Sanad under 


I LAND-REVENUE ACT (V OF 

1879 )— contd. 

s. 61 — conoid, 

the Act. The plaintiffs, who were the inamdars of 
certain land, sued for a declaration of their owner- 
ship m and of their right to cultivate (a) two plots 
of land which (they alleged) formed part of their 
mam, and (b) the bed of a stream which flowed 
through their land. It was contended for the 
defendants as to these two plots of land that the 
plaintiffs had no right to cultivate them, as they 
had been made a part of a village site, and on that 
understanding they had not been numbered at the 
survey in 1863, and had been exempted from 
! assessment for twenty years. As to the bed of the 
stream, it was contended that the stream was a 
public stream, and that the bed of the stream as it 
dried up belonged to Government, and not to the 
plaintiffs. It was held by the lower Appellate 
Court that s. 61 of the Bombay Land Revenue 
Code applied ; that Government were competent 
to set apart a portion of the lands comprised in the 
sanad of the plaintiffs for a village site, and that, 
as these lands had not been numbered at the 
survey of 1863, and had been exempt from assess- 
ment for more than twenty years, the plaintiffs, 
had lost their right to cultivate them. On appeal 
to the High Court: Held (reversing the decree of 
the lower Court), that the plaintiffs were entitled to 
the declaration prayed for. Held , also, (i) that s. 61 
of the Bombay Land Revenue Code did not apply. 

That section relates back to s. 38, and both refer 
only to lands the property of Government in § 

unalienated villages or unalienated portions of j 

villages. They do not empower the Government 
to confiscate any land belonging to an inamdar and 
to confer it on the persons living in his village. 

(ii) That the mere omission to number the plots of 
land could not have the effect of turning them into 
a part of the village site or take away the right of 
the plaintiffs. Nor did the omission of Government 
to assess these lands deprive the plaintiffs of them, 
or make them the property of Government, (iii) 

That the bed of the stream was the property of 
the plaintiffs, who owned the land upon its banks. 

VlNAYAERAO KeSHAVRAO V. SECRETARY OP S-TATE 

for. India . . I. L. B. 23 Bom. 39 

' — — — - — ss. 65 and. 66 — Fine leviable for 
appropriation of land to a non- agricultural purpose 
— Collector's omission to acknowledge receipt of 
application. — Defence to the imposition of fine* 

Per Parsons and Candy, JJ. — -Under ss. 65 and 
66 of the Bombay Land Revenue Code, where a 
person appropriates land to a non -agricultural 
purpose, he must, in order to escape liability to the 
fine imposed by s. 66, be able to show either (a) that 
he first obtained the permission of the Collector, or 
(b) that he waited for three months from the date 
of the Collector’s acknowledgment of his application 
for permission to appropriate it. But the three 
months’ time does not begin to run until such 
acknowledgment has been received, so that, where 
a person is charged with thus appropriating Ms land. 
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BOMBAY LAKD-REVENUE ACT (V OF 

X879)~*~co?j^« 

s. 65 — concld . 

it is no defence to plead that the Collector, though 
he received the application, neglected to furnish the 
applicant with a written acknowledgment of the 
receipt of the application. Per Ranade, J . — 
Where the Collector has received the application 
and omitted to send an acknowledgment, the 
occupant need only wait for three months from the 
time of his sending in the application. After the 
expiration of this time, if the occupant appropriate 
his land to a non- agricultural purpose, the Collector 
cannot levy the fine provided by s. 66. Kayak 
PURSHOTUM GhELJI V. SECRETARY OF STATE FOR 

India . . . * I. L. R. 24 Bom. 240 


BOMBAY LAISTD-REVEBTUE ACT (V OF 
1879) — contd. 

s. 81. 


Bee Jurisdiction of Civil Court- 
Registration of Tenures. 

I. In R, 19 Bom. 43 


and ss. 79, 85, 86, and 87 — 

Deshmukki vaian—A lienated land—Megislered occu- 
pant — Superior holder — Payment of rent to co- 
landholder. In 1892, F, a deshmukhi vatandar, 
died, leaving five sons — four by one wife, of whom 
K was the eldest, and one son B by another wife. 
K and B each claimed to be the eldest son of F* On 
the 16th June 1893, the Collector of Satara, in 
proceedings under s. 71 of the Land Revenue Code 
(Bombay Act V of 1879), ordered K's name to be 
registered in the revenue books in place of V 5 s. 
Prior to this, however, the plaintiff and other 
tenants paid B rents for 1S92 — 94. K then applied 
for and obtained from the Collector an order, 
under s. 86 of the Code, rendering him assistance 
in recovering these rents. The plaintiff, in August 
1894, brought this suit to restrain K from recovering 
the rents and to avoid the order for assistance. 
The Subordinate Judge granted the injunction, 
but the District Judge reversed that decision and 
dismissed the suit on the ground that K was the 
registered occupant of the land, and that the order 
for assistance was valid, and that payment of rent 
to B did not discharge the tenants. On appeal to 
the High Court : Held, reversing the decree of the 
District Judge and restoring that of the Subordinate 
Judge, that, the lands in question being alienated 
land, s. 71 of the Land Revenue Code did not apply, 
and K was not a registered occupant under the 
Code. The lands passed on F’s death to his five 
undivided sons, unless a custom of primogeniture 
existed in the family, and payment by the plaintiff 
to R, a co-landlord, was a valid discharge. Sam'rhu 
v . Ramalraq Vithalrao I. Ii. R. 22 Bom. 794 


— ss. 85, 86 — 2 namdar , . .assignee of — 

Suit to recover enhanced rent — Assistance \of ike 
Collector. Ss. 86 and 87 of the Land Revenue Code 
(Bombay Act V of 1879) do not make it compulsory 
on the inamdar, or his assignee, to ask for \ the 
assistance of the Collector to recover enhanced rent 
from the tenants. If the inamdar, or his assignee, 
had made a demand on the tenants for the enhanced 
rent through the hereditary pate'l, or village account- 
ant, as required by s. 85 of the Code, and they had 
refused, he would have become at once entitled to 
his ordinary civil remedy. Govtndrav Krishna 

R AIR AG EAR V. BALU BIN MONAPA 

I. L. R. 16 Bom. 586 


— s. 86. 

Bee Eight of Occupancy — Loss or 
Forfeiture of Right. 

I. L. R. 17 Bom. 677 

. s. 87, 

See Bombay Revenue Jurisdiction Act 
(X OF 1876) . I. Ii. R. 9 Bom. 462 

— Mamlatdar 9 a order. A m&mlatdar’s 

order under s. 87 of Bombay Act V of 1879hloes 
not preclude the parties from having recourse to ■' 
the Civil Courts, if dissatisfied with it. Ganesh 
Hathi v. Mehta Vyankatram Harjivan 

I. Ii. R. 8 Bom, 188 

• e. 108. 

Bee Khoti Settlement Act, s. 16. 

I. L. R. 20 Bom. 729 
See Khott Settlement Act, s. 17. 

I. B. R. 20 Bom. 475 
I. Ii. R. 21 Bom. 467,480 

— s. na 

Bee Collector I. Ii. R. 12 Bom, 371 


Bee Landlord and Tenant — Abandon- 
ment, Relinquishment, or Surrender 
of Tenure. I. Ii. R. 13 Bom. 294 
' I. Ij. R. 22 Bom. 348 
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BOMBAY LMD-EEVMUE ACT (V 03? 

1879) — contd. 

— ss. 119, 120, 121 — Boundary dispute — 

Battlement of such dispute by Collector — Civil Court's 
jurisdiction — Jurisdiction. S, 121 of the Land- 
revenue Code (Bombay Act V of 1879) must- 
be read along with ss. 119 and 120 of the Code. It 
is only when a boundary dispute arises between the 
owners of adjoining lands, and the Collector is 
called upon to determine the dispute, that his 
determination becomes final under s. 121 of the 
Code so as to oust the jurisdiction of the Civil Court. 
Lakshman v. Antaji (1900) 

I. L. R. 25 Bom. 312 

* — — — - ss. 119 and 121 — Fixing boun- 
daries — Boundaries , effect of decision of revenue 
authorities as to — Meaning of the term 44 determi- 
native , In 1877 a dispute arose between plaintiffs 
and defendant as to the boundaries of certain land, 
being survey Nos. 88 and 87, of which the plaintiffs 
and the defendant were respectively occupants 
under Government. In 1879 the boundaries were 
fixed by a revenue officer under the orders of the 
Collector, and the piece of land in dispute was 
found to belong to the plaintiffs as occupants of 
survey No. 88. Subsequently, the defendant 
having encroached upon it and dispossessed the 
plaintiffs, the present suit was filed. The Court of 
first instance awarded the plaintiffs 5 claim, holding 
that the decision by the revenue officer was conclu- 
sive as to the boundary. The defendant appealed, 
and the lower Appellate Court reversed the lower 
Court’s decree. On appeal by the plaintiffs to the 
H%h Court : Held, restoring the decree of the Court 
of first instance, that, under the provisions of s. 121 
of Act V of 1879, the decision of the Collector as to 
the boundaries was conclusive, and that the plaintiffs 
were entitled to possession. Bai Ujam v. Valiji 
Rasulbhai . I. L. R. 10 Bom. 450 

s . 125. 

Bee Magistrate, jurisdiction of — ! 

Special Acts — Bombay Act V of 1879. 

I. L. R. 13 Bom. 291 

s. 135 and s. 37 —Limitation Act 

(XV of 1877), Sch. II, Art 14 — Grant of land by 
Collector — Suit to recover possession as against 
grantee. On the 1st September 1882, the Collector j 
of Ahmednagar, by an order under s. 37 of the Land 
Revenue Code (Bombay Act V of 1879), granted a j 
piece of open ground to N for building purposes. 
On the 31st March 1888, 8 brought a suit against 
X and the Secretary of State for India in Council ; 
to recover possession of the ground, and to set aside I 
the Collector’s order. Held , that the suit, not being i 
brought within one year from the date of the 
Collector’s order, as provided for in s. 135 of the 
Land Revenue Code, was time-barred. Nagu v. 
Salu . . . I. L. R. 15 Bom. 424 

s. 150. 

See Sale for. Arrears of Revenue — i 

Setting aside Sale — Irregularity. 

I. Ii. R. 21 Bom. 381 


BOMBAY LAND-REVENUE ACT (V OB 
1879) — contd. 

s. 153. 

See Right of Occupancy — Loss or 
Forfeiture of Right. 

1. Xi. R. 17 Bom. 677 
1. L. R. 20 Bom. 747 

See Sale for Arrears of Revenue — 
Setting aside Sale — Irregularity. 

X. L. R. 21 Bom. 381 

1. ' and s. 57 — Landlord and 
tenant — Mulgeni lease — Forfeiture not followed by 
sale. A declaration of forfeiture, under s. 153 
of the Land Revenue Code, of the interests of a 
lessee holding under a permanent lease, not followed 
by a sale, but by an order transferring possession 
of the holding to the lessor under s. 57, has not 
the effect of defeating prior incumbrances created by 
the lessee in favour of third persons. Narayan 
Sheshgiri Pai v. Parshotam Sheshgiri 

X. L. R. 22 Bom. 309 

2. ~t and ss. 159 and 162 — 

Attachment for arrears of land revenue — Forfeiture — 
Applicability of the Land Revenue Code to talukhdari 
villages — Bombay District Police Act (Bombay Act 
VII of 1867), s. 16 — Cost of punitive police post. 
The Bombay Land Revenue Code (Bombay Act V 
of 1879) applies to talukhdari villages in the 
Ahmedabad district. Such villages fall within the 
description of alienated holdings ” as defined by 
the Code. When a talukhdari village is attached 
under s. 159 of the Code for arrears of land revenue 
so long as the attachment subsists, an order of 
forfeiture under s. 153 is illegal. The plaintiff was 
the talukhdar of the village of K. At the end of 
the revenue year 1878-79, that is, on 31st July 
1879, the plaintiff was a defaulter in respect of 
the assessment payable to Government for that 
year. In November 1879, a punitive police post 
was established in the village under s. 16 of Bombay 
Act VII of 1867 on account of the turbulent conduct 
of the inhabitants. Between April and January 

1880 the Collector sold certain property of the 
talukhdari for arrears of revenue, and realized by 
the sale a sum of R 1,608, a sum more than s uffi cient 
to cover the arrears due fqr 1878-79 as well as the 
assessment payable for 1879, but the Collector, 
after deducting the arrears due for 1878-79, applied 
the rest of the sale-proceeds towards the payment of 
the cost of the punitive post. The assessment for 
1879-80 having remained unpaid, the village was 
attached on the 1st July 1880 under s. 159 of the 
Bombay Land Revenue Code (Act V of 1879). 
The attachment was followed on the 6th January 

1881 by an order declaring the village to he for- 
feited under s. 153 of the Code. In 1886 the 
plaintiff sued Government to recover possession 
of the village and for a declaration that the order 
of forfeiture was illegal and ultra vires . The 
defendant contended that it was valid and legal. 
Held , that the village having been attached for 
arrears of land revenue under s. 159 of Bombay 
Act V of 1879, on the 1st July 1880, the plaintiff 
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BOMBAY LAN D -REVENUE AOT (V OF 
1879) — contd. 

s. 158 — concld. 

had twelve years 5 time from the date of the attach- 
ment within which he could apply for the restora- 
tion of the village under s. 162 of the Act. The 
order of forfeiture of the 6th January 1881 was, 
therefore, null and void. Held (per Bird wo op, J.), 
that the Collector had no power, under s. 16 of 
Bombay Act VII of 1867, to recover the cost of the 
punitive post from the talukhdar, (i) as he was not 
an inhabitant of the village, and (ii) because the 
cost could only be defrayed by a local rate imposed 
on the inhabitants of the district in which the 
punitive post was established. Samaldas Beciiar 
Desai v . Secretary of State foe India 

I. L. B. 16 Bom. 455 

— — s. 162. 

See Khoti Tenure. 

X. L. R, 8 Bom. 525 

A s. 182 — Civil Procedure Code (Act 

XIV of 1SS2), s. 244 — Mortgage with possession — 
Default by mortgagee in payment of assessment — 
Sale for arrears of revenue — Certified purchasers 
— Purchase for mortgagee — Purchasers or mort- 
gagee trustees for mortgagor — Suit by mortgagor 
for redemption. In 1872 the plaintiffs’ father 
mortgaged three plots of land (Nos. 303, 304, 
and 305) to the first defendant with possession. In 
1880 and 1881, the first defendant having made 
default in paying the assessment, plots Nos. 303 j 
and 305 were sold by the revenue authorities j 
and were brought respectively by defendants j 
Nos. 2 and 3. In the latter year (1881) plot No. 304 j 
was sold in execution of a money decree obtained by I 
the mortgagee (defendant No. 1) against 1 the j 
mortgagor and was purchased by his (the first j 
defendant’s) undivided brother without leave of 
the Court. In 1892 the plaintiffs (heirs of the 
mortgagor) brought this suit against defendants j 
Nos. 1, 2, and 3 to redeem the said three plots of 
land from the mortgage of 1872. Defendant No. 1 
pleaded that ho had inherited plot No. 304 from 
his brother, who had become the owner of plot 
No. 304 by bis purchase at the execution sale in 
1881. He disclaimed all interest in plots Nos. 303 
and 305. Defendants Nos 2 and 3 answered that 
they" had become absolute owners by the purchase 
at the revenue sales. As to these latter, it was 
alleged that, defendants Nos. 2 and 3 were in 
possession of the said two plots for the first defen- 
dant. Defendants Nos. 2 and 3 contended that by 
s. 182 of the Land Revenue Code the plaintiffs were 
precluded from raising this point. Held, that, 
though s. 182 forbade the Court to entertain a suit 
against defendants Nos. 2 and 3 on the ground 
that they had bought the land for defendant 
No. l, it did not debar it from entertaining a suit 
against them on the ground that subsequently 
to the sale they were holding on behalf of defendant 
No. 1 or against defendant No. 1 on the ground 
that he was himself really in possession through 
defendants Nos. 2 and 3 as his agents or tenants. 
The same principle of equity which would make 
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BOMBAY LAND -REVENUE AOT (V OF' 
1879) — contd . 

s. 182 — concld . 

defendant No. 1 a trustee for the mortgagors if 
he had bought in his own name would make defend- 
ants Nos. 2 and 3 trustees for them if subsequently 
to the sale they held the land on behalf of defendant 
No. J, and would also make defendant No. I 
himself a trustee if subsequently to the sale the 
property came into his possession as beneficially 
entitled thereto owing to an agreement between 
him and the certified purchasers. Genu v Sakha- 
• . . . I. L. B. 22 Bom. 271 

s. 196. 

See Jurisdiction of Civil Court- 
Registration of Tenures. 

X. L. B. 19 Bom. 43 

s. 211. 

See Khoti Settlement Act, s. 37. 

X. Hi. B. 21 Bom. 244 

— s. 214. 

See Magistrate, jurisdiction of— 
Special Acts — Bombay Act V of 

1879 . . X. L. R. 8 Bom. 591 

See Rules made under Acts. 

I. L. B. 13 Bom, 291 

1. — — - s. 216 — Suit by an inamdar 

against a khot to recover balance of land revenue — 
Survey made by the British Governmeni---Ghaiige\ 
in rate of assessment — Jurisdiction of Civil' ■■Court: 
— Village partially alienated. In a suit by an 
inamdar of a village against a khot to recover rent 
in kind (according to the market rate at the time of 
payment), the defendant (khot) contended that he 
was only liable to pay cash assessment as fixed by 
the survey made by the British Government which 
was at a lower rate than lie had previously paid,, and, 
that the Civil Court had no jurisdiction to entertain 
the suit under the Land Revenue' -Code,. 1879, 
s. 216, sub-el. (b). Held , that the payment which 
the khot had been making to the inamdar before the 
time of the British survey was in the nature of 
assessment or rating by Government ; but held , also, 
that the plaintiffs were entitled to the old assess- 
ment as claimed by them. It was plain that in 
eases falling within sub-els. (a) and (e) of s. 216 of 
the Land Revenue Code, the inamdar s interest in - 
the assessment would not be affected by the appli- 
cation of Chs. VIII to X of that Act. He would 
still get the old assessment in the alienated lands in 
the village in the former ease and the same amount 
of assessment in the latter, and the same must have 
been the intention incases contemplated ; by ; sub-dL : 
(b). The ts holder of the village ” in the concluding 
paragraph of s. 216 must lie read as meaning the 

<s holder of the assessment or any part thereof of an 
alienated village.” 1 Gangadhae Hari Karkare v. 
Morbhat Purobit . X. L. R. 18 Bom, 525 

2. — .4 Holder of an ali- 

enated village — Application for introduction of survey 
by a co-sharer of an mam village . Under s. 216 
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BOMBAY LAND -REVENUE ACT (V OF 
1879) — concld . 

s. 210 — concld . 


of the Land Revenue Code, it is competent to one 
out of several co-sharers of an alienated village to 
apply on behalf of, and with the consent of, all the 
other co-sharers for the introduction of survey into 
the village ; and it is not open to the cultivators of 
lands in the village to question the action of Govern- 
ment in introducing the survey on such application. 
The section does not require that the application 
should be made or signed by all the sharers. Gopi- 
kabai v. Ltjkshman . I. L. B. 24 Bom. 539 

BOMBAY LEGISLATIVE COUNCIL. 

See Governor op Bombay in Council. 

I. L. R. 8 Bom. 284 
8 Bom. A. C. 195 

BOMBAY LOCAL BOARDS 5 ACT, 1884 
(BOM. ACT I OF 1884). 

See Land -revenue. 

I. L. B. 20 Bom. 504 

BOMBAY LOCAL FUNDS ACT, 1869 
(BOM. ACT III OF 1869). 


.s. 8. 


See Land-revenue. 

I. L. R. 28 Bom. 504 

Local cess — Landlord and 


U) UUUt 

tenant— Fraudulent collection of cess. The plaintiffs 
sued to recover back from the defendant the 
amount levied by him as local cess on certain wanta 
lands belonging to the plaintiffs, the defendant 
claiming to be the superior holder of the village in 
which the lands were situated. The amount was 
levied by the defendant through the assistance of 
the mamlatdar under Bombay Act III of 1869, s. 8. 
The defendant contended that, in consequence of a 
demand from Government, he had paid local cess on 
the whole of his talukh, including the village in 
which the plaintiffs’ lands were situated, and was 
therefore entitled, under ss. 69 and 70 of the 
Contract Act (IX of 1872), to recover from them 
the amount which he had paid to Government as a 
portion of the cess which rateably fell upon their 
lands. It was found that the defendant was not the 
proprietor of the lands held by the plaintiffs, and 
that the relation of landlord and tenant did not 
exist between them ; also that defendant paid local 
cess. for the plaintiffs’ lands fraudulently and with 
the intention of thereby making evidence of title 
to their lands, knowing that he had no lawful or 
just claim to them. Held , that the defendant was 
not the superior holder of the lands within s. 8 of 
Bombay Act III of 1869, and was, therefore, not 
entitled to the assistance of the revenue officers of 
Government to recover the cess provided by that 
section for superior holders as against tenants 
and occupants, although he might have paid the 
local cess due on the land in the plaintiffs’ posses- 
tion ; and that, consequently, the aid of the mam- 
latdar was illegally and improperly given to the 


BOMBAY LOCAL FUNDS ACT, 1869 
(BOM. ACT III OF 1869) — concld. 

: * s, 8 — concld . 


defendant for the recovery of the amount from the 
plaintiffs.. Held, also, that the defendant was not a 
person interested in the payment ” of the money 
made by him to Government within the meaning of 
S j: t le Contract Act, assuming that a portion 

ot that sum was demanded by Government in 
respect of the plaintiffs’ wanta lands, and that 
they were bound by law to pay ” it to Govern- 
ment. Held, further, that the defendant did not 
lawfully ” make the payment within the meaning 
of s. 70 of the Act, inasmuch as he did so fraudu^ 
lently and dishonestly. Desai Himatisngji v. 
Bhovabhai Kayabhai . I. L. B. 4 Bom. 843 

— - — - — Local-fund cess — 

Tenant' s liability to pay the cess imposed by an Act 
subsequent to the lease — Landlord and tenant. 
Under s. 8 of Bombay Act III of 1869, a lessor, 
who is in the position of a superior holder, may 
recover the local-fund cess from his lessee. Manga 
v. Suba Hedge , I. L. M. 4 Mom. 473 , followed. 
Ram Tukoji v. Gopal Dhondi 

I. L. B. 17 Bom. 54 


3. 


Local-fund cess- 


IA//CW bcdd— ' 

1 namdar— Superior . holder— Liability of inamdar 
to pay the cess. An inamdar is a “ superior holder ” 
within the definitions of Regulation XVII of 1827 
and Bombay Acts I of 1865 and V of 1879. He is, 
therefore, the person primarily liable to pay the 
local-fund cess under s. 8 of Bombay Act III of 
1869. There is no provision of law entitling an 
inamdar to charge for his expenses in collecting 
the cess. Secretary op State por India v. 
Balvant Ramchandba Nath 

I. L. B. 17 Bom. 422 

BOMBAY IINOES’ ACT (BOM ACT XX 
OF 1864). 

See Minor— Bombay Minors’ Act, XX op 
1864. 

s . 18 — Minor — Administrator — Sane- 


tion of the Court — Transfer of minors' interest 
as mortgagee in possession— u Any immoveable 
property — Mortgagee in possession expending 
money to defend his title against mortgagor— Suit 

for account — Minor— Contract with minor void 

Refund of money— Specific Relief Act (I of 1877),. 
s. 41. The expression tc any immoveable pro- 
?o? y ? ia s * 18 of t]lG Bomba y Minors’ Act (XX of 
1864) means immoveable property of any character 
or kind whether held by the minor as" owner, or 
mortgagee, or in any other right. Hence the 
administrator of a minor, appointed under Act XX 
ox 1864, could not sell immoveable property held by 
the minor as a mortgagee in possession without the 
previous sanction of the Court. A mortgagee in 
possession is, under s. 72 of the Transfer of Property 
Act (IV of 1882), entitled to add to his mortgage- 
debt, in the absence of a contract to the contrary, 
sums spent by him for making his own title thereto 
good against the mortgagor. “The mere fact that in 
a redemption suit the mortgagee in possession did 
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BOMBAY MINGUS* ACT (BOM, ACT XX 
OF 1884) — »fwW. 

— s. 18 —concld. 

not details of tho sums either in the course of 
the trial or in his written statement is not sufficient 
to deprive him of his right, seeing that those details 
can he gone into after this redemption decree pro- 
vi ling for an account has been passed. The 
decision in Mohori Bibee v. Dharmodas Ghose , 
L L. R. So Calc. 559, is to the effect that a contract 
by a minor, such as a mortgage, is void and that a 
money-lender, who has advanced money to a 
minor on tho security of the mortgage, is not 
entitled to repayment of the money on a decree 
being made declaring tho mortgage invalid. That 
decision, however, is also an authority for the 
proposition that the circumstances of a particular 
•case may bo such that having regard to s. 41 of 
the Specific Relief Act {I of 1877), the Court may, 
on adjudging the cancellation of an instrument, 
require the party to whom such relief is granted 
to make any compensation to the other which 
justice may require. Dattaram v. Vina yak 
(1904) . .1. L. B. 28 Bom. 131 

BOMBAY MUNICIPAL ACTS. 

See Bombay City Municipal Act. 

. See Bombay District Municipal Act. 

BOMBAY MUNICIPAL ACT {II OP 
1885), 

See Service Tenure. 

I. L. B. 9 Bom. 198 

s, 2 — Bombay Act IF of 1867 — 

Liability of Railway Company for rates and taxes. 
The Great Indian Peninsula Railway Company 
which, under an agreement with Government, 
hold the land upon which their Railway is con- 
structed free of rent for ninety-nine years, are 
occupiers only, and not owners, of such land with- 
in the meaning of s. 2 of Bombay Act II of 1865, 
and are therefore not liable to be rated as owners 
of the ground used by them for the purposes of the 
railway within the city of Bombay. Principles 
upon which railway companies are liable to be 
rated considered and laid down. Justices op 
the Peace pgr the City op Bombay v. Great 
Indian Peninsula Railway Company 

9 Bom. 217 

— ss. 4 and 11. 

See Right op Suit — Municipal Officers, 
suits against . 5 Bom. G. C. 145 

' — - — - ss. 181 and 180. 

See Injunction — Special Cases — Pub- 
lic Opfioers with Statutory Powers. 

8 Bom. O. C. 85 

s. 240 — Ejectment, suits for — Suit for 

mesne profits of land for which plaintiff sues in eject - 
merit Bombay Act II of 1865, s. 240, does not 
apply to suits in the nature of an action of eject- 
mart. Qucere: Whether a claim to recover the 


ACT (II OP 


mesne profits of land for which the plaintiff sues 
in ejectment comes within the provisions of Bom- 
bay Act II of I860, s. 240. Price v. Khilat Chand- 
ra Ghose, 5 B. L. li. Ap . 50, and the judgment of 
Phear, J., in Poorno Chandra Roy y. Balfour, 9 
. W . R. o35, approved. Sarabji Nassarvanji 
Dandas v. Justices of the Peace for the City 
of Bombay .... 12 Bom. 250 

BOMBAY MUNICIPAL ACTS ( III OP 
1872 AND IV OP 1878), 

--- — — - s. 168 — Compensation — Frontage land 

—Fifteen per cent, addition to compensation not 
allowed . A certain mosque in Bombay was abut- 
ted on the north, west, and east by public streets. 
In December 1886, the Municipal Commissioner, 
pursuant to s. 166 of the Bombay Municipal Acts 
III of 1872 and IV of 1878, required the trustees 
of the mosque to set back the building on the said 
three sides for the purpose of improving the pub- 
lic streets. It was contended that the amount of 
compensation to be paid to the trustees was to be 
measured by the loss of rent which they would 
have received for certain rooms which they had 
proposed to build on the land in question. Held, 
that the words of s. 163 of the Municipal Acts III 
of 1872 and IV of 1878 were intended to ensure 
compensation to the owner for every sort of dam- 
age, and not to restrict it to compensation for such 
damage as he might by his own arrangement 
reduce it to. Compensation becomes due under 
the section as soon as the Corporation takes pos- 
session, which is when the owner 'begins' to build,- 
and there being no words in the section to show 
a contrary intention, the . compensation ■ must .Be." 
assessed according to the state of • things, .-then- 
existing, and not upon the basis of what the owner 
may have it in his power to do towards diminish- 
ing the damage which would otherwise result to 
him. Held, also, that in cases' ■ of -.compehsati on 
granted under s. 163 of the , Municipal; ; Acts; III-, 
of 1872 and IV of 1873, the addition of 15 per cent, 
cannot be allowed. Municipal Commissioner 
for the City of Bombay v. Patel Haji Mahomed 
Janu , . . , I. L. B. 14 Bom. 292 

— s. 195 — Obstruction — Power given - in 
Act for public benefit — Construction of -.'Act. The'; 
eaves of certain buildings belonging to the plaintiff 
projected over the public road, tin the 17th May 
1886, the Municipal Commissioner of Bombay 
gave notice to the plaintiff requiring him within 
thirty days to remove the said eaves as being “ a 
projection, encroachment, or obstruction 55 within 
the meaning of s. 195 of Acts III of 1872 and IV 
of 1878. The plaintiff thereupon filed this suit, 
praying for an injunction against the Municipal 
Commissioner. The eaves in question projected 
to the extent of one foot eight inches. The- width 
of the road in front of the buildings was about 
forty feet, and the length of the eaves varied from 
seven feet to nine feet two inches above the road_ 
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BOMBAY MUNICIPAL ACTS [(III OP 
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— — s. 195 — concld. 


e °m:ba.y municipal 
1888)— contd. 


ACT (III OP 


- s. 38 —concld. 


way. At the time this suit was filed there was an 
open drain or gutter, one foot three inches wide, 
running along by the side of the plaintiff’s build- 
ings and between them and. the road. That gutter, 
however, subsequently to the filing of this suit, 
but before the hearing, was covered over, and so 
much additional width was thereby added to the 
road. Held? that the eaves constituted an obstruc- 
tion within the meaning of the above section, and 
that the Municipal Commissioner was entitled to 
remove them. Under the above section, the ques- 
tion to be decided is not whether there is a real 
practical inconvenience to the public traffic in the 
street. Those are not the words used in the sec- 
tion, and if that was the intention of the Legis- 
lature, it would have been expressed. Where an 
Act gives power to a municipality or corporation 
for the public benefit, a more liberal construction 
should be given to it than where powers are to be 
exercised merely for private gain or other advant- 
age. Ollivant v. Rahimtula Nur Mahomed 

1. L. B. 12 Bom. 474 

■ s. 220 (amended by IV of 1878) 

— Bouses — City of Bombay — Ridge ventilation — 
N oiice. The Municipal Commissioner for the City 
of Bombay issued a notice requiring the owner of a 
range of buildings to put it in a proper state by 
providing ridge ventilation within seven days 
which the owner did not comply with. B.eld 9 
that s. 220 of Bombay Municipal Act III of 1872, 
as amended by Bombay Act IV of 1878, does not 
empower the Municipal Commissioner to direct 
structural alterations, that the notice requiring 
ridge ventilation to be provided was illegal, and 
the owner, by refusing to comply with it, commit- 
ted no offence. Empress v. Sadanand Krishna ji 
•I. Xu B. 8 Bom. 151 

Sell. B — Spirits — Toddy juice. Toddy 

juice, whether in a fermented or unfermented state 
is not “ spirits 55 within the meaning of Bombay 
Act III of 1872 and is therefore not liable, on im- 
portation into Bombay, to a town duty of annas 
4 per gallon imposed on spirits by Sch. B of that 
Act, Harmasji Karsetji v. Redder 

12 Bom. 199 

BOMBAY MUNICIPAL ACT (III OP 
1888). 

— s. & 

See Bombay District Municipal Act, 
s. 17 . . I. L. B. 20 Bom. 148 

g. 33 .—-Election of Councillor, vali- 
dity of — Applicant's right to question election — 
“Election” Meaning of — Chief Judge of Small 
Cause Court has sole jurisdiction to try suits relating 
to election petitions — Jurisdiction of High Court — 
Civil Procedure Code (Act XIV of 1882), s. 11. 
Under s. 33 of the City of Bombay Municipal Act, 


i»8S, an applicant can question the election of 
every candidate on the ground that the elec- 
tion as a whole was invalid, for the section, after 
specifying two permissible grounds of objec- 
tion, provides that the validity of anv election 
may be questioned . for any W cLst an “ 
these words are wide enough to cover the 
ground of objection urged in this case. It i* 
clear that the word “ election ” in the section 
is designed to express something wider than a 
legally valid election, and the words used are- 
consistent with the view that an election which 
in fact took place under conditions that made it 
possible that there should be a valid election can 
be questioned. Under s. 33 the Chief Jud«-e of 
the Small Cause Court has jurisdiction to deter- 
mine the validity of a contested election. The 
High Court has no jurisdiction to entertain such 
a suit. Where a special tribunal, out of the ordin- 
ary course, is appointed by an Act to determine 
questions as to rights which are the creation of that 
Act, then, except so far as otherwise expressly 
provided or necessarily implied, that tribunal’s 
jurisdiction to determine those question is exclu- 
sive. It is an essential condition of those rights 
that they should be determined in the manner 
prescribed by the Act, to which they owe their 
existence. In such a case there is no ouster of the 
jurisdiction of the ordinary Courts for they never 
had any. The jurisdiction of the Courts can be 
excluded not only by express words but also by 
implication and there certainly is enough in s. 33 
of the Municipal Act for this purpose. Semble ; 
If the High Court has jurisdiction there might fee 
a conflict between the view of the High Court and 
the orders of the Chief Judge in which the order 
of the Chief Judge must by the express terms of 
the Act prevail. Bhaishankar v. the Municipal 
Corporation op Bombay ( 1907) 

I. Xi. B. 31 Bom. 804 


— — ss, 143, 144 — University buildings — - 

Building occupied for charitable purposes — Charit- 
able purposes— Stat. 43 EUz c. 4— Municipal 
taxation , exemption from. The following build- 
ings occupied by the University of Bombay, viz., 
the Sir Cowasji Jehanghir Hall, the Library and 
the Rajabai Tower, are not Government property 
and are not included in the property for which 
Government pays a lump sum under s. 144 of the 
Bombay Municipal Act (III of 1888). The above 
buildings are exempt from taxation, being “ build- 
ings exclusively occupied for charitable purposes,” 
within the meaning of cl. (a) of s. 143 of the Bombay 
Municipal Act (III of 1888). The words “ charit- 
able purposes ” have acquired a technical meaning 
in the Presidency of Bombay, and in that sense they 
include all purposes within the meaning of Stat. 
43 Eliz., c. 4. University op Bombay v. Munici- 
pal Commissioners op Bombay 

I. X». B. 18 Bom. 217 





■ 



( 1243 ) 


{ 1244 ) 


DIGEST OE CASES* 


BOMBAY MUNICIPAL ACT (III 0;F 
1888) — -could. 

_ - s. 158 — Tax — Drawback — General con- 

ditions 'prescribed by the Standing Committee limit- 
ing right to drawback. Under s. 158 of the City of 
Bombay Municipal Act {Bombay Act III of 1888), 
the following general conditions were prescribed 
by the Standing Committee . with reference to 
•claims for drawback of the general property tax 
leviable in Bombay : — 1,6 (1) Except with the special 
sanction of the Commissioner, no claim for draw- 
back shall be entertained unless submitted to the 
Commissioner not less than thirty days before the 
commencement of the half-year to which such 
claim relates. (2) Drawback of the one-fifth part 
of the general tax shall be sanctioned by the Com- 
missioner in cases falling within either of the fol- 
lowing classes and in no others : — (a) Chawls or 
• buildings let out for hire in single rooms either as 
lodging or godowns for the storage of goods. (6) 
Properties which, in the opinion of the Commis- 
sioner, are usually or frequently vacant either 
wholly or partially. (3) No sanction for drawback 
shall extend or apply to any floor on which trade 
H or manufacture is carried on, or any goods are 
sold.” The Commissioner having refused to sane- 
- tion a drawback of the tax leviable on certain pro- 
perties of the plaintiff on the ground that they did 
not fall within the terms of the above conditions, 
the plaintiff filed this suit. It was contended on 
his behalf that the second and third of the above 
conditions were bad, and that the Standing Com- 
. mi ttce could not by ' so-called general ' conditions 
limit or curtail the right given to tax-payers by 
s. 158. Meld, that the conditions prescribed by the 
Standing Committee were not ultra vires, and that 
, the Commissioner was justified in refusing the draw- 
back. Govardhandas Goouldas .Tejpal v. Muni- 
cipal Commissioners of Bombay 

L L. B. 17 Born. 894 

ss. 222, 285 — Water-works — Muni* \ 

ci polity of Bombay — Big hi to enter on land of Bail - j 
way Company to lay pipes, tie, — Bailway Act IX. ! 
of 1890, s. It — Accommodation works . Under the j 
Bombay Municipal Act (Bombay Act III of 1888), j 
the Corporation of Bombay has the right, for the | 
purpose of supplying the city with water, to enter j 
upon land belonging to other owners to make eon- j 
nections between the mains, and to lay the pipes j 
forming the connections through or under such ] 
lands without the owners’ permission, though not | 
without giving them reasonable notice in writing, i 
Held, also, that s. 12 of the Railways Act (IN of j 
1890) does not exclude the above right of the Cor- j 
poration of Bombay to enter on land belonging to j 
the Great Indian Peninsula Railway Company 
for the said purpose's. Cleat Indian Peninsula 
Railway v. Municipal Corporation of Bombay 
I. L. B. 23 Bom. 858 

8^ 248 — Fazendar — Liability to ■. . pro- 

■ vide 'privy accommodation — u Owner ” — u Pre- 
mises ” — Construction of statutes . A fazendar 
is not the person liable as owner of the premises 
to provide privy accommodation under s. 248 of 


BOMBAY MUNICIPAL ACT (III OP 

1888) — could. 

s. 248 — concld . 

the Bombay Municipal Act (Bombay Act III of 
1888), the beneficial owner of the house built on 
the fazendar’ s land being “ the owner ” within 

the meaning of the section. Per Ranade, J. 

The word “premises ” in s. 248 of Municipal Act 
is used with reference to the building to which the 
privy belongs. Municipality op Bombay v. 
Shapueji Dinsiia . . I. L. B. 20 Bom. 617 

- 24 9 — “Employed,” Meaning 

of the ivord— Discretion vested in the Municipal Com- 
missioner . The word “ employed ” in s. 249 of the 
Bombay Municipal Act (Bombay Act III of 1888) 
refers to employment of any kind or for any length 
of time. Municipality of Bombay v. Ahmedbhoy 
Haelbbhoy . . v . I. L. B. 23 Bom. 528 

2* Notice to construct 

urinals in a particular place in the owner's 
premises — Illegality of such, notice . Accused was 
convicted and lined R50 for not complying 
with a notice issued by the Municipal Com- 
missioner of Bombay under s. 249 of Bombay 
Act III of 1888. The notice required him to 
construct u urinal of six compartments in the 
open space inside the entrance gateway to the 
Cloth Market from Champa wady, and a water-closet 
in the corner of the. entrance, from 1st ■ Gan esh wady.- 
near the fire-engine station. Held , reversing the 
conviction and sentence, that the notice was ultra 
vires, inasmuch as It required the ■ accused to .con- 
struct urinals in a particular place in his premises. 
in re Kiiimji Jairam . I. L. R. 24 Born. 75 

- — ss. 298, 299, and 301* 

See Appeal — Bombay Acts — Bombay 
Municipal Act, 1888. 

I. L. B. IS Bom. 184 

1. — Compulsory acqui- 

sition of land — -Set hark — Compensation paid to 
owner, or land with buildings — Basis of valuation 
of land. Where in a' ease-.' • of- set back, land 
with buildings thereon was taken up by the 
Municipal Commissioner from a private owner 
under Bombay Act III of 1888, ss. 298, 299 and 
301: — Held 9 that the amount of compensation 
awarded to the owner should be calculated with 
regard to the price, given within - a; few years. - 
previously for land of a similar character in the. 
immediate neighbourhood of the land in question. 
Held, also, that the addition of 15 per cent, could 
not be allowed. . . Municipal Commissioner' 

Patel Baji Mahomed , I. L. It 14 Bom. 292 , fol- 
lowed. Municipal Commissioned for the City 
of Bombay v. Abdul Huk 

I. L. B. 18 Bom. 184 

2. and ss. 504 and 527 —Land 

taken by the municipality for street improvement — 
Compensation for land taken — Dispute as to 
amount of com pulsation — Notice of suit — Limita- 
tion, In 1891 the municipal authorities of Bombay 
gave notice to the plaintiffs under s. 299 of Bom- 
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BOMBAY MUNICIPAL ACT (III OP 
1888) — contd. 

s. 298 — contd, 

bay Act III of 1888 that they required 23*30 
square yards of the plaintiff’s land for street im- 
provement. On the 14th December 1891, the 
plaintiff gave possession of the land to the munici- 
pality, and on 27th January 1892 claimed E60 
per square yard as compensation. By letter dated 
23rd February 1892, the Municipal Commissioner 
(without prejudice) offered R50 per square yard 
as compensation, and stated that, on the plaintiff 
producing the title-deeds and papers to establish 
his title, the necessary documents in connection 
with the payment would be prepared. Nothing 
further took place in the matter until the 14th 
February 1894, on which date the plaintiff wrote 
a letter to the Municipal Commissioner in which, 
without mentioning any sum, he requested the 
payment of the amount which might be due to 
him as compensation for his land taken by the 
municipality. The Commissioner refused to pay 
the compensation, contending that the plaintiff’s 
claim was time-barred. The plaintiff thereupon 
brought this suit claiming Rl,165 (being at the rate 
of R50 per square yard) as compensation for the 
land taken by the defendant or in the alternative 
for that sum as damages for the breach of contract 
to pay purchase-money for the land. The defend- 
ant pleaded (i) that notice under s. 527 of the 
Municipal Act (Bombay Act III of 1888) was 
necessary before suit filed ; and (ii) that the suit 
was. barred by limitation. The Chief Judge of 
the Small Cause Court found for the defendant 
with costs, and dismissed the suit contingent on 
the opinion of the High Court. On a case stated 
for the High Court : ^ Held, (i) that notice under 
s. 527 of Bombay Act III of 1SS8 was not 
necessary, that section not being applicable to 
suits brought to enforce payment of compensation 
under s. 301 of the Act ; (ii) that the suit was not 
barred by limitation. Per Faeean, J. — A suit 
against the municipality of Bombay for compen- 
sation for land acquired by the municipality under 
s. 299 of Bombay Act III of 1 888 is not an action 
of tort or quasi-tort, but a simple action for the 
price of land which the terms of s. 301 of the Act 
impose upon the Commissioner to pay. The 
obligation to pay that price is of the same nature, 

(i) whether the owner assents to the valuation of 
the land placed upon it by the Commissioner ; 

(ii) whether the value is determined by the Chief 
Judge of the Small Cause Court ; or (iff) whether 
it is left undetermined. S. 527 does not apply to 
any of these three cases. In all of them the obli- 
gation to pay is imposed by s. 301, and does not 
arise from the manner in which the amount of the 
price to be paid is arrived at. S. 504 prescribes 
the only mode in which, in case of dispute, the 
value of the land can be determined. If the owner 
of land disputes the Commissioner’s valuation, he 
must apply to the Chief Judge of the Small Cause 
Court within a year. If he does not do so, the 
result is that he loses the power of effectually dis- 
puting the Commissioner’s valuation, but does not 


BOMBAY MUNICIPAL ACT (III OP 
1888 ) — contd. 

— — ■ S. 298 — condd. 

lose his right to the amount of the valuation. The 
owner of land has a remedy independent of the 
provision of s. 504. That section only deals with 
cases, where there is a dispute as to the value of the 
land, and leaves untouched those cases where there 
is no such dispute, but where the Commissioner 
for some reason declines to pay. In such cases 
the owner is left to his ordinary remedy, no special 
mode of procedure being prescribed. Cases in 
which there has been a dispute, but in which the 
owner abandons his claim to dispute the valuation 
of the Commissioner, fall within the latter category 
Maneklal Motilal v. Municipal Commissioner 
of Bombay . I. L. R. 19 Bom. ”407 

_ — s, 353 — Notice to a house-owner to 

reduce the height of his building given more than three 
months after its completion — “ Completion ,” mean 
ing of. One P was served with a notice, under 
s. 353 of the City of Bombay Municipal Act (Bom- 
bay Act III of 1888), requiring him to reduce the 
height of a building which he had erected. The 
building was completed in June 1893, and the notice 
was issued on 13th January 1894. JR, was prosecut- 
ed for not complying with this notice. He con- 
tended that the notice was time-barred, as it had 
not been given within three months after the com- 
pletion of the building. In answer to this plea, 
it was urged, on behalf of the municipality, that 
the building could not be said to have been com- 
pleted, unless and until such accommodations as 
privies and cesspools had been executed in accord- 
ance with the requirements of the Health Depart- 
ment, and that, therefore, the notice was within 
time. Held , that the notice was time-barred. 
The word “ completion ” in s. 353 of Bombay Act- 
III of 1888 must be taken in its ordinary sense, 
and the Court cannot read into the section “in 
accordance with sanitary regulations ” or “ sanitary 
officers’ opinions.” In re Raghtjnath Maktthd 
I. L. R. 19 Bom. 372 

— — s. 354 — Construction — M u n i c i p a l 

Commissioner — Power to remove dangerous structure 
— Exercise of the power — “ Appear meaning of — 
Discretion vested in the Commissioner — -Exercise 
of discretion through agent — Notice by Commissioner 
to a party to remove structure in ruinous condition — 
; | Eight of the party to be heard by the Commissioner 
in answer to the notice’— Injunction restraining 
Commissioner from pulling down a house. The 
primary object of s. 354 of the City of Bombay 
Municipal Act (Bom. Act III of .1888) is the 
safety of the public to secure which the Com- 
missioner must of necessity be given very wide 
powers. But it does not follow that those powers 
can be exercised arbitrarily and without due consi- 
deration to the provisions of the section and the 
right of individuals. The word ‘ appear ’ in the 
section does not involve c appear to the eye.’ It 
is sufficient if it appears to the Commissioner on 
the presentation of a competent officer whose duty 
it is to make such representations. But the Com- 
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imssiouer’s action when * it appears 5 is judicial, 
so that if* must exercise Ms discretion in deter- 
minin'.;: vim t action should be taken. It is not suffi- 
cient that he should merely sign a notice which was 
sent b> him by the Executive Engineer because 
it has previously been signed by that officer. It 
should be considered as a notice to show cause, 
ft is not invalid, at the same time it cannot de- 
prive the person served with it of Ms right to object 
unless the Legislature has clearly deprived him 
of such a right. Danger means peril, risk, hazard, 
exposure to injury from pain or other evil and can 
vary in decree according as the apprehended in- 
jury is expected to occur at once or at some future 
time. S. 354. applying to all degrees of danger 
and prescribing various precautionary measures 
to be taken to prevent injury resulting therefrom, 
it follows that first, the decree of danger must be 
ascertained, and then the appropriate precaution- 
ary measure prescribed. Where it is not. suggested 
that the danger is imminent, a duty is imposed on 
the Commissioner to decide judicially what should 
foe done to assure the safety of the public having 
due regard to the interest of the owner of the struc- 
ture.' The discretion must not be arbitrary : Pas- 
kall v. Passmore. 15 Fa. St. D. 304 ; Qangjiboy v. 
The Municipal Corporation of Bombay , 1 Bom. 
Xj. B. 754, 764. But the Court is in the 
first instance entitled to inquire whether the 
discretion has been exercised. Discretion has to 
be exercised, first, in coming to the conclusion as 
to the state of the structure, and, then in fixing 
upon the appropriate remedy. It is sufficient 
exercise of his discretion in deciding what struc- 
tures are dangerous if he appoints a competent 
person to represent to him what structures are 
dangerous. But if a notice is issued, based on 
the representation of such a person, it is open to 
the owner to prove that that person has not ex- 
ercised his discretion or has been actuated by im- 
proper motives in prescribing the steps to be taken. 
If the owner can prove to the satisfaction of the 
Court that his house was not in such a dangerous 
condition as to warrant an order to pull down, 
that would be primd facie evidence that the person 
appointed bv the Commissioner has not exercised 
his discretion. The Commissioner can exercise 
his discretion through an agent, but it follows that 
if the agent has not exercised his discretion nor 
has the Coinmissioner, the Commissioner has the 
opportunity to remedy this when the owner com- 
plains. Under certain circumstances the safety 
of the public must be considered in priority to the 
right of private individuals, as in the case of im- 
minent danger, but where there is no suggestion 
of imminent danger, the person affected is entitled 
to be heard as a matter of common justice. Lal- 
bhai v. Municipal Commissioner of Bombay 
(1908) . . I. L. B, 83 Bom. 334 

8 . ,881 — Low ground — Low-lying 

ground — •Notice by Municipal Commissioner re - 


BOMBAY MUNICIPAL ACT (III OF 
1888) — contd . 

s. 881 — concld . 

quiring owner of low-lying ..groufid-lio-i-fiil it with 
s'weet earth up ta a certain level. Under s. 381 of 
the Bombay Municipal Act III of 1888, the Muni- 
cipal Commissioner for the City of Bombay issued 
a notice to the appellant as owner of certain low- 
lying ground. The notice stated that in the opinion 
of the Commissioner the ground accumulated 
water, in the monsoon and caused nuisance to the 
tenants of two chawls situated on the premises. 
The owner was, therefore, required by the notice 
u to fill in the low-lying ground with sweet earth to 
the level of the road and slope it towards the 
new drain on the road side.” As the owner re- 
fused to comply with the notice, he was convicted 
and sentenced to pay a fine of R15 by the Presi- 
dency Magistrate under s. 471 of the Municipal Act 
(Bombay Act III of 1888), Meld, reversing the 
conviction and sentence, that the notice was il- 
legal. The words used in s. 381 are low ground,” 
which is not the same as low-lying ground. And 
though the section gives power to the Commissioner 
to require the owner of low ground to cleanse 
and fill up the same, it does not permit him to 
issue an order that an indefinite extent of low- 
lying ground shall be filled up, much less that it 
shall be filled up to some particular level, or filled 
up with sweet earth, or that it shall be sloped in 
a particular direction.. Municipal Commissioner 
of Bombay v. .Hari Dwabkoji 

L L. B. 24 Bom. 125 

s. 894 — License — Specific Belief Act 

(I of 1S77), s. 45— Discretion. . The power of the 
Municipal Commissioner of Bombay to grant 
a license under s. 394 of the City of Bombay 
Municipal Act (III of 1888) includes the power to. 
refuse it. Per Curiam The Court cannot sub- 
stitute its judgment for that of the Municipal- 
Commissioner. Unless it is clear beyond doubt 
that the Municipal Commissioner - is 'using • his- au- 
thority with some indirect motive and lor a colla- 
teral purpose, not for the purpose for which the 
Legislature has armed him with the power, _ the 
Court cannot interfere with his discretion.- .Ha*ji, 
Ismail v. Municipal Commissioner of Bombay. 
Ahmed Moosa v . Municipal Commissioner of 
Bombay (1904) . . I. L. B. 28 Bom. 253 

s. 461 (d) — Bye-law restricting the 

height of buildings on a site previously built upon — 
Validity, of such bye-law , The Municipality of 
Bombay has power, under s. 461, cl. ( d) t of Bom- 
bay Act III of 1888, to make a bye-law restricting 
the height of a new building erected on a site which 
had been previously built upon. , Municipality 
of Bombay v. Sunderji I. I*. B. 22 Bom. 880 . 

. ; s. 472 — Continuing offence — Punish- 

ment for such offences after a fresh conviction — 
Separate prosecution for continuing the offence. 
A Presidency Magistrate, having convicted cer- 
tain accused persons and fined them under s. 471 
of the City of Bombay Municipal Act (Bombay 


s. ■ 854 —concld* 
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See Gambling. I. Ii. B. 30 Bom. 348 

t r: — — ss ' 8» 4, (a ) — Instrument of gam- 

j mg single page of paper used for registering 
j wagers. The expression' “ — *. — n 


BOMBAY MUNICIPAL ACT III OP 
1888) — concld. 

s. 472 — concld , 

Act III of 1888), proceeded in the same order* 
•purporting to act under the provisions of s'. 472, 

• to fine them so much per day in case they continued 
the offence. Held, that the latter order was illegal 

* under s. 472 of the Act. The Section requires a 

separate prosecution for a distinct offence, a prose- 
cution in which a charge must be laid for a specific 
contravention for a specific number of days, and 
for which charge, if proved, the Magistrate is to 
•impose a daily fine of an amount which is left to 
his discretion to determine. In re Limbaji 
' Tulsi&am ... * I. L. B, 22 Bom. 786 

*— — s. 527 — Suit for ■ damages against 

Municipal Commissioner — Notice of suit — What 
efficient notice. The plaintiffs were owners of a 
house consisting of a ground floor and upper 
•story and measuring 77 feet in length. On the 
south side of the house was a gully, 3 feet 6 inches 
wide, separating it from another upper-storied 
house. The plaintiffs in this suit complained that 
In January 1891 the defendant by his servants 
dug a trench, 8 feet deep, along the whole length of 
the gully for the purpose of laying a drain pipe, 
and that the work was done so negligently that the 
plaintiff’s house was injured and became in such 
a dangerous condition that it had to be pulled 
down. The plaintiffs claimed S3, 996 as damages. 
The defendant denied the negligence and alleged 
that the work was not done by bis servants or 
agents, but by a contractor. For the defendant 
it was contended that the notice of action given 
by fche plaintiffs under s. 527 of the Bombay Muni- 
cipal Act (III of 1888) was insufficient. The notice 
stated M that one S L, a contractor under you, and 
as such being your agent and servant, excavated 
a trench, etc.” It was argued that this was not. 
a good notice, as it only alleged a cause of action 
arising out of the acts of the defendant’s servants 
and agents, and not out of the acts of a contractor. 
IJeld 9 that the notice was sufficient. The section 
only required the notice to state with reasonable 
particularity the cause ot action, and this was done. 
The individual by whom the damage was done 
was specified, and the acts which caused the dam- 
age were clearly set forth. Bhondiba Ksrishnaji 
v. Municipal Commissioners of B imbay 

[I. L. B. 17 Bom. 307 

BOMBAY POBT TBXJST ACT (I OP 
1873). 

See Injunction— Special Cases— Pub- 
lic Officers with Statutory Powers 

I. L. B. 1 Bom. 132 
See Libel . I. L. B. 1 Bom. 477 

BOMBAY POBT TBUST ACT (VI OP 
1879). 

— ss, 43 and 82 # 

See Sale of Goods. 

I. ii. R. 17 Bom. 62 


, „ , . ~ instruments of gaming ” 

as defined in s. 3 of the Bombay Prevention of 
Gambling Act (IV of 1887) includes a single page 
ot paper used ior registering wagers. Emperor v. 
Lakhamsi (1905) . I. X,. B. 29 Bom. 264 

— ss. 3, 4, 12 — Gambling in a 

machhwa — P yi ‘ D...ZJ 

accused, fourteen, in number, chartered 


-Public place— Bombay Barbour* The 

- a machhwa 

(boat), and, having got it anchored in the Bombay 
Harbour a mile away from the land, carried on 
gambling there. Por this they were convicted of 
an offence under s. 12 of the Bombay Prevention 
of Gambling Act (IV of 1887) for gaming in a pub- 
lic place : Heidi that the accused were not guilty 
of an offence under s. 12 of the Act, since they 
cannot be said to be gambling in a public place. 
Per Barta, J . — The word “place,” which is patient 
of many different meanings, must necessarily 
ia each instance in which it is used by the Legis- 
lature, be construed with reference to the intention 
to be inferred from the context. Thus in s. 12 of 
the Bombay Prevention of Gambling Act (IV of 
1887), or in s. 3 of 36 & 37 Viet., c. 38, in connection 
with such werds as roads, streets and thorough- 
fares, it has a very different meaning from that which 
it bears in s. 4 of the Act, and from that given to it 
in connection with s. 3 of 16 & 17 Viet., c. 119, 
by judicial decisions. The mischief aimed at in 
s. 4 of the Act is a mischief clearly distinct from 
that aimed at in s. 12 of the Act. In the former 
the mischief aimed at is the practice of individuals 
making a profit by providing a spot of their own 
selection known as a place where gambling is to 
be carried on, and making a livelihood by attract- 
ing people to a place which they would not other- 
wise frequent. In the latter the offence is not 
that the individual members are making a profit 
at all, but simply that they are carrying on their 
gambling with such publicity that the ordinary 
passer-by cannot well avoid seeing it and being 
enticed — if his inclinations lie that way — to join in 
or follow the bad example openly placed in his 
way. In the one case comparative privacy for 
profit, in the other the bad public example and ac- 
cessibility to the public, would seem to constitute 
the gravamen of the offence. S. 12 of the Bombay 
Prevention of Gambling Act (IV of 1887) aims at 
gambling in a public place or thoroughfare, or- 
dinarily with no intervening obstruction to the 
public view, where there is voluntary publicity. 
Emperor v. Jusdb Ally (1905) 

I. Ii. B. 29 Bom. 388 

See Gambling . 1. 1*. B. 31 Bom. 438 

— ■ — — 7 ss. 4, 5, 8, 7 — Keeping a common 
gaming-house — Applicability of presumption under 
s. 7 to cases under s . 4 ■ — Warrant tinder s* 6 — Delay 
in executing the warrant — Previous conviction — ■ 
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BOMBAY PREVENTION OF GAMBL- 
ING ACT (BOM. ACT IV OF 1B87) 
— contd. 

— ss. 4, 5, 6, 7 — concld. 

Criminal Procedure Code ( Act V of 1898), s. 342 — 
Evidence Act (I of 1872), ss. 11, 54. On the 19th 
May 1903 a warrant was issued by the Commis- 
sioner of Police at Bombay under s. 6 of the Bom- 
bay Prevention of Gambling Act (Bombay Act 
IV of 1887) for the arrest of accused No. 1. In 
execution of this warrant, when on the 7th June 
.1903 the police entered the room, of accused No. 
1 , no actual play was seen by the raiding party, 
but there were found playing cards on the ground 
and ten persons, including accused No. 1, were 
found sitting in a circle. Upon these facts the 
Magistrate convicted the accused of keeping a 
common gaming-house, an offence under s. 4 of 
the Bombay Prevention of Gambling Act (Bombay 
Act IV of 1887), by applying to him the presump- 
tion created by s. 7 of the Act ; and taking into con- 
sideration the previous convictions of the accused 
under the Act, he sentenced him to pay a fine of 
R500, the maximum amount of fine allowed by the 
section. On appeal to the High Court: Held by 
Chanda vaekar and Aston, JJ. (Jacob, J., dis- 
sent ing), affirming the conviction, (i) that the 
presumption created by s. 7 of the Bombay Pre- 
vention of Gambling Act could be applied to eases 
falling under s. 5 as well as to those falling within 
the purview of s. 4 of the Act. (ii) That the appli- 
cability of 8. 7 of the Bombay Prevention of 
Gambling Act was affected by the fact that a con- 
siderable interval had elapsed between the issue 
of a warrant under s. 6 of the Act and the execu- 
tion thereof, (lii) That the evidence that the ac- 
cused had been previously convicted of the same 
offence was admissible to show guilty knowledge 
or intention. Held, Jacob, J., dissenting, (i) that 
the presumption created by s. 7 of the Bombay Pre- 
vention of Gambling Act (Bombay Act IV of 1887) 
is sufficient for the purposes of s. 5 of the Act. It 
is also sufficient for the purposes of s. 4 (a) so far as 
regards the fact that the house, etc., is so used, but 
it is not alone sufficient for the purpose of showing 
that the house was so kept or used by any specified 
person, (ii) That in a trial for an offence under s. 
4 (a) of the Bombay Prevention of Gambling Act 
the evidence that the accused was previously 
convicted of a similar offence cannot be admitted 
either under s. 54 or s. 11 of the Evidence Act (I 
of 1872 ). (iii) That the question whether the delay 
between the issue of a warrant under s. 6 of the Act 
and its execution has been reasonable or otherwise 
is one which must be decided with reference to the 
circumstances of each case. Emperor v. Alloo* 
miya Susan (1904) . I. L. R. 28 Bom. 129 

— — ss, 4, 5, 7 — Common gaming house— 
JemdtkMm of the Borah community. The accused 
were found playing for money with cards in a build- 
ing ordinarily used as a Jamdthhdna , but accessible 
to such members of the Borah community as have 
no place to live in and are too poor to afford the 
rent of a room. This, place was frequented by the 


BOMBAY PREVENTION OF GAMBL- 
ING ACT (BOM. ACT IV OF 1887) 
— concld. 

ss. 4, 5, 7 — concld. 

petitioners and others and instruments of gaming 
were found there, when the accused were arrested. 
The Magistrate convicted the accused of offences 
under ss. 4 and 5 of the Bombay Prevention of 
b ambling Act (IV cf 1887). H fid, lhat it W8& 
open to the Magistrate to rely on the presumption 
which under s. 7 of the Act might be drawn, that 
this place was used as a common gaming house,- 
unless the contrary was made to appear by the 
evidence before him ; there was, therefore, no 
ground to interfere in revision with the conviction 
under s. 51 of the Act; Held , further, that no pre- 
sumption arose under s. 7 of the Act that the place 
was “ kept ” by any person as a common gaming 
house : the conviction under s. 4 was therefore 
wrong. In order to constitute an offence under 
s. 4 of the Bombay Prevention of Gambling Act 
(Bombay Act IV of 1887) of keeping a common 
gaming house, it is necessary to show in the first 
place, that the person charged with that offence 
is the owner or occupier, or a person “ having 
the use ” of the place alleged to be kept as a com- 
mon gaming house. It is not sufficient to show 
that the accused used the place in question for the 
purpose of gaming there. Emperor v. Walxa 
Mtjsaji (1905) . . I. L. R. 29 Bom. 226 

BOMBAY REGULATION. 

— 1800— I, s. 18. 

See Limitat: on — B c m ba y Re g tula ti on 

op 1800. 

5 W. R. F. C. 31 ; 1 Moo. I. A, 154 
1 Moo. I. A. 414. 

1808—1, s. 4. 

See Enhancement op Best-Right to 
ENHANCE . . 11 Bom, 182 

1818 — IV, s. 52 

See Subordinate Judge, jurisdiction 

of. , . I. L. R. 21 Bom, 776 

1828- VI. 

See Damages — Measure and Assess- 
ment op Damages-— Breach op Con- 
tract . . 1 Agra 69 

— .1 1827— II. 

See Hindu Law— Inheritance— Law 

GOVERNING PARTICULAR CASES. 

I. L. R, 11 Bom. 285- 

See Jurisdiction . op Ci vil ' Court— 
Caste , I. L. R. 11 Bom. 584- 
I. L, R. 18 Bom, 429 
I. I*. R. 10 Bom, 607 
I, L. R. 20 Bom. 100 

See Pensions Act, s. 4. 

I, X*. R, 17 Bom, 224 
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BOMBAY REGULATION — canid. 

— 1827 — II, s. 1. 

See Jurisdiction of Civil Court — 
Caste . . I. L. R. 15 Bom. 599 

See Limitation Act, s. 26. 

I. L. R, 18 Bom. 592 

— s. 5. 

See Superintendence of High Court — 
Civil Procedure Code, 1882, s. 622. 

I. L. R. ID Bom. 810 

s. 5, cl. (2). 

See High Court, Jurisdiction of — Bom- 
bay-Civil . . 9 Bom. 249 

s. 16, cl. (2). 

See Appeal in Criminal Cases— Crimi- 
nal Procedure Codes. 

2 Bom. 112 ; 2nd Ed., 108 

s. 21. 

See Jurisdiction of Civil Court — Caste 

I. L. R. 5 Bom 83 
I. Ii. R. 6 Bom. 725 
I. L. R. 7 Bom. 323 

See Eight of Suit— Caste Questions. 

I. L. R. 2 Bom. 470 

— s. 21, el. 1. 

See Jurisdiction of Civil Court — 
Caste . . I. L. R. 2® Bom. 174 


BOMBAY REGULATION — conid 
' — 1827—11, s. 54* 


s. 43. 


See Public Servant. 

4 Bom. A. C. 93 
See Subordinate Judge, jurisdiction 
I. L. R. 21 Bom. 754, 773 


of. 

— s. 47. 

See Pleader- 
pearance 

— s. 52. 

See Pleader- 


- Appointment and Ap- 

I. L. R. 8 Bom. 105 


-Remuneration. 

9 Bom. 33 
I, L. R. 21 Bom. 43 

" S * ^ — VaJeiVs fee — Calculation accord- 
mg to the actual value of the property in suit. A 
vakil a fee should be calculated on the amount of 
the actual value of the property, the subject matter 
of the suit, and rot on the amount of the claim as 
estimated for the purposes of the payment of Court 
fees. Per Jenkins, C.J.—“ The principle and 
ruie ot taxation ought (in our opinion), as far as 
possible, to be such as to secure that the success- 
ful party should recover from his opponent such 
costs as are necessary to enable him to place his 
case properly before the Court, and this can best 
be secured by adopting the actual value as the 

Bai Meheeba * t>. magan- 
chand Motiji (1905) . I. L. R. 29 Bom. 229 


See Pleader- 
tearance . 

— s. 56. 


-Appointment 
I. L. R. 22 
I. L. R, 23 

0 ; — Pleader — Misbehaviour 

U j S . n$lon of Sanad — High Court's disciplinary 

]W isdiction. Headers are a privileged class enrolled 
tor the purpose 6f rendering assistance to the Courts 
m the administration of justice. Their position, 
training and practice give 1 hem influence with the 
public and it is directly contrary to their duty to 
use that influence for the purpose of bringing the 
administration of justice into contempt. A pleader 
v?ho presides at a public meeting and therein pro* 
cures the passing of a resolution contemptuously 
denouncing or protesting against the conduct of 
High Court J udge in passing sentence at a trial 
at the Criminal Sessions, is guilty of misbehavicur 
(under section 56 of Regulation II of 1827). 
Government Pleader v . Jagannath (1.908) 

I. L. R, 33 Bom. 252 

IV, s. 28. 

See Custom . . 

See English Law. 

2 Bom. 

2 Bom. 

See Parsis . . 5 Bom. 

See Mahomed an Law— Custom. 

I. L. R. 28 Bom. 

s. 27, cl. (1) — Family custom or 

usage— Duty of the Courts. Cl. 1, s. 27, Regulation 
IV of 1827 (Bombay), imposes no obligation 
the Courts to ascertain whether there is family rule 
pr usage where there is no allegation of such fact 
in the pleadings or where the parties have waived 
resort to the course prescribed by the Regulation. 
Mod.ee Kaikhoosrow Hoemuzjee v. Cooverbaee 
4 W. R. P. C. 94 : 6 Moo. I. A. 448 

V. 

See Grant — Resumption or 
tion of Grants. 

14 Moo. I. A. 

See Limitation — Bombay Regulation 
V OF 1827. 

See Limitation Act, 1877, Art. 147. 

X. L. R, 23 Bom, 

See Mortgage — Possession under 
Mortgage . X. L. R. IX Bom. 475 
See Mortgage — Power of Bale. 

I. L. R. 21 Bom. 287 
See Pleader — Appointment and Ap- 
pearance . X. L. R. 12 Bom. 85 
See Possession— Evidence of Time. 

X. L. R. 1 Bom. 592 
See Right of Suit — Caste Questions. 

X. L. R. 13 Bom. 429 


( 1255 ) 


DIGEST OF CASES. 


( 1256 ) 


BOMBAY REGlJLATIOH-coRfcL 

1827—' V*— condd, 

— — — Prescriptive right — Title 

by long possession. The holder of a cocoanut 
oart in Bandora, in the Island of Salsette, in 
the Thanna district, paying an annual assess- 
naent of BS9 to Government, built a bungalow 
upon it without the permission of the Col- 
lector, who, under the rule purporting to have 
been issued by the Government of Bombay on 
the 1st February 1S69 in accordance with the 
provisions of b. 35 of Bombay Act I of 1865, 
demanded from him a fine equal to sixty 
times the assessment, and on the plaintiff’s failure 
to pay the fine, summarily attached the land under 
the provisions of s.48 of that Act. Held, that, by 
virtue of uninterrupted enjoyment for more than 
thirty years, the plaintiff had, under s. 1 of Regu- 
lation V of 1827, acquired a prescriptive title to 
the land, and had become its absolute proprietor. 
Collector of Thana v. Dadabhai Bomanjai 

I. Ii. R. 1 Bom. 352 

— s. 7. 

See Majority, age of. 

5 Bom. A. C. 95 

s. 12. 

See Limitation Act, 1877, Art. 182. 

1. 1». R. 9 Bom. 233 

s. 15, cl. (3), 

See Mortgage— Construction. 

I. Ii. R. 15 Bom, 303 
I. B. R. 20 Bom. 290 

- VXL 

See Arbitration — Arbitration under 
Special Acts and Regulations— 
Bombay Regulation VII of 1827. 

0 Moo, I. A, 134 

— VIII. 

See Appeal — Certificate of Adminis- 
tration . I. L. R. 18 Bom, 748 
I, Li. R, 19 Bom. 399 

See Certificate of Administration — • 
Certificates under Bombay Regu- 
lation VIII of 1827, etc. ■ 

See Representative of deceased Per- 

son . . .8 Bom, A. C. 152 

— Certificate of heirship - — 
Minor. Under the provisions of Regulation VIII 
of 1827, a certificate of heirship cannot be granted 
to a minor. Bai Baiba v. Bai Daguba 

I. Ii, R. 8 Bom. 728 

? — s, 2. 

6'ee Subordinate Judge, Jurisdiction 

, up . . I. Ii, R. 17 Bom, 230 


BOMBAY REGULATION — contd. 

1827 — VIII, s, 10 -amcld. 

See Representative of deceased Per- 
son . . I. I». R. 21 Bom. 102 


S. 10. ; -L 

; Parties— Substitution of Parties 

' —Appellants. 

I. B. B t 21 Bom. 102 


• IX. 


See Registration Act, 1877, s. 17. 

3 Bom. A. C. 107 

S. 0. 

See Registration Act, 1877, s. 50. 

1 Bom. 00 
9 Bom. 121 
1. 1*. R, 18 Bom. 332 

— XII, ss. 5 and 41. 

See Magistrate, Jurisdiction of— 
Special Acts— Railway Acts, 1854. 

3 Bom. Cr. 54 

— s. 19. 

See Nuisance— Miscellaneous Cases 

8 Bom. Cr, 32 

— s, 32, 

6'ee Evidence — Criminal Cases— Chemi- 
cal Examiner . 6 Bom. Cr. 75 

XIV. 

See Offence committed before Penal 

Code .... 1 Bom. 93 

_ XVI. 

&Ve Hereditary Offices Act (Bombay) 

I. Ii. R. 5, Bom. 283, 435, 437 
I. Ii. R. 6 Bom. 211 
I. Ii. R, 7 Bom. 420 

See Service Tenure. 

I. Ii. R. 15 Bom. 13 

XVII. 

See Bombay Survey and Settlement 
Act I of \ 865 . 7 Bom. A. C. 82 

10 Bom. 218 

See J UBISDICTION OF ClVIL COURT— RENT 
and Revenue Suits— Bombay. 

12 Bom. Ap. 1, 225, 275, 278 

■ See Land Revenue, 10 W. R. F. C. 13 
11 Moo. I. A, 295 
12 Bom. Ap. 1, 225 
I. Ii. R. 1 Bom. 70 
I. !». R. 9 Bom. 483 

See Mamlatdar, jurisdiction op. 

I. L* B. 14 Bom. 372 

s. 10. 

See Charge— Form of Charge— Special 
Cases— Criminal Breach of Trust. 

8 Bom, Cr, 115 

See Sessions Judge, jurisdiction of. 

1 8 Bom. Cr. 115 

- s, 31, el. (3). 

See Jurisdiction of Revenue Court- 
Bom bay Regulations and Acts. 

2 Bom. 193 ; 2nd Ed. 185 
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BOMBAY BE GHTL ATION — cq ncld. 

1827— XVIII, 

See Appellate Court— Errors affect- 
ing OR NOT MERITS OF CASE. 

11 Bom. 129 
See Stamp (Bombay Regulation XVIII 
OF 1827). 

s. io. 

See Stamp Act, 1879, s. 34. 

I. L. R. 13 Bom, 493 

— XIX, s. 2. 

See Jurisdiction of Revenue Court — 
Bombay Regulations and Acts. 

5 Bom. O, C. 1 

XXL 

See Bombay Revenue Jurisdiction Act 
(X of 1876) . I. L. R. 9 Bom. 462 

See Magistrate, jurisdiction of — Spe- 
cial Acts— Bombay Regulation XXI 
of 1827 . . 3 Bom. Cr. 39, 50 

7 Bom. Cr. 59 

8 Bom. Cr. 118 
9 Bom. 116, 343 

See Mahomedan Law— Kazl 

1. 1*. R. 1 Bom. 633 
I. L. R. 3 Bom. 72 
See Opium ... 1 Bom. 50 

7 Bom. Cr. 39 
See Sessions Judge, jurisdiction of. 

9 Bom. 166 

XXIX. 

See Agent of Foreign Sovereign. 

1 Bom. 96 

ss. 4, 6. 

See Pensions Act, s. 4. 

I. Jj. R. 11 Bom. 222 
I. L. R. 17 Bom. 224 

appeal under— 

See Service Tenure. 

I. L. R. 17 Bom. 431 

1829— III. 

See Cotton Frauds Regulation. 

1 Bom. 17 

1830— XIII. 
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See Agent of Foreign Sovereign. 

_ 1 Bom. 96 

— 1831 — XVlII, 

See District Judge, jurisdiction of. 

5 Bom. A. C. 26 

BOMBAY REVENUE JURISDICTION 
ACT (X OP 1876). 

See Document . I. L. R. 29 Bom. 19 

See Jurisdiction of Civil Court— Offi- 
ces, right TO I. L. R. 5 Bom. 578 
I. Jj. R. 12 Bom. 614 


B a revenue jurisdiction 

act (X OE 1878) — contd. 

See Jurisdiction of Civil Court- 
Revenue . i. jj , r. 9 Rom* 

I. Xi. R. 22 Bom. 

Jurisdiction of Civil Court 

Revenue — Rent and ReVenue Suits, 
Bombay. 

— — SB' 3, 4, 5 —Abkari— Land Revenue- 

Toddy spirit — Bombay Abkari Act V of 
f Sm ^ 29, 64, and 67 — Land Revenue Code 
bay Act V of 1879 , s. 87— Reg. XXI of 1827 , s, 60. 
The plaintiff sued to recover from the defendant, a 
farmer of abkari duties on the manufacture of 
spirits, under s. 60 of Bombay Regulation XjXI of 
1827, a sum of money alleged to have been ille- 
gally levied^ by him as tax or rent through the 
mamlatdar in respect of certain cocoanot trees tap- 
ped by the plaintiff in 1877-78 and 1878-79. BeU, 
that the Civil Courts have jurisdiction to entertain 
such a suit. If the claim be held to be one in 
peet of land revenue, it falls within the exception 
contained in cl. (c) of s. 5 of Act X of 1876. If it 
is not, s. 4 of the Act has no application. Per 
Biedwood, J.—The expression “land revenue, 
as used m Act X of 1876, does not include either 
the duties leviable, under Reg. XXI of 1827, on 
the manufacture of spirits, or the taxes on the 
tapping of toddy trees, the levy of which m certain 
districts was legalized by s. 24 of the Bombay 
Abkari Act, V of 1878. A farmer of duties on the 
manufacture of spirits is not authorized to levy a 
duty 01 } an y i^ice in trees, either under Regulation 
XXI of 1827, or Act X of 1876, or Bombay Act V 
of 1878. Juice in toddy-producing trees is not spirit, 
which includes toddy in a fermented state only. 
IN ABA Y AN V ENKU XaLGUTKAR V. SaKHARAM 
Nagu Koregaumkar . I, L„ R, 9 R 0 m„ 462 

— s. 4. 

See Bombay Irrigation Act, s. 48. 

I. Xi. R. 22 Bom. 377 
See Hereditary Offices Act, s. 17. 

I. L. R, 19 Bom. 581 ' 
See Jurisdiction of Civil Court— Offi- 
ces, right to. I. L. R. 12 Bom. 614 
See Jurisdiction of Civil Court- 
Revenue Courts, orders of. 

I. Ii. R. 5 Bom. 73 
See Pensions Act, s. 4. 

L L. R. 11 . Rom. 222 
See right of Suit— Office or Emolu- 
ment . . I. L. R. 12 Bom. 614 

See Sale for Arrears of Revenue— 
Right of Sale . I. L. R. 5 Bom. 73 


1. — : — — - “Competent Officer." 

Governor %n Council — Powers conferred hu Act Yl 
of 1852 . Per Birdwood, J.-The words - com- 
petent officer,” as used in prov. (k) of s. 4 of 
the Bombay Revenue Jurisdiction Act, includes the 
Governor in Council, who is one of the authorities 



upon wliom judicial powers were conferred by Ac 
XI of 1852. Janakdanrav v. Secretary of 
State for India . 1. 1*. E. 18 Bom. 442 


Limitation— Limi - 


tation Act , 1877 , Art. 120 — Attachment forar - 

{fears of land revenue-— Suit for declaration that 
order of forfeiture was illegal— -Bombay District 
Police Act {Bombay Act VII of 1867), s. 4 — 
Punitive police post. The plaintiff was the 
taiukhdar of the village of K. At the end of 
the revenue year 1878-79, i.e ., on 31st July 
1879, the plaintiff was a defaulter in respect of the 
assessment payable to Government for that year. 
In November 1879 a punitive police post was 
established in the village, under s. 16 of Bombay 
Act VII of 1867, on account of the turbulent 
conduct of the inhabitants. Between January 
and April 1880 the Collector sold, certain property 
of the taiukhdar for arrears of revenue, and 
realized by the sale a sum of R 1,608-12-8. This 
sum was more than sufficient to cover the arrears 
due for 1878-79 as well as the assessment payable 
for 1879-80, but the Collector, after deducting the 
arrears due for 1878-79, applied the rest of the 
sale-proceeds towards the payment of the cost of 
the punitive post The assessment for 1879-80 
having remained unpaid, the village was attached 
on the 1st of July 1880, under s. 159 of the Bombay 
Land Revenue Code (Act V of 1879). The at- 
tachment was followed on the 6th January 1881 
by an order declaring the village to be forfeited 
under s. 153 of the Code. In 1886 the plaintiff 
filed the present suit against Government to re- 
cover possession of the village, and for a declara- 
tion that the order of forfeiture was illegal and 
ultra vires. The defendant pleaded (inter alia ) 
that, the suit was barred under s, 4, cl. (c), of the 
Bombay Revenue Jurisdiction Act (X of 1878), 
that it was also barred by limitation. Held , also, 
that the plaintiff’s claim for a declaration that 
the order of forfeiture was illegal was not barred 
by s. 4, cl. (c), of Act X of 1876, as the order of 
forfeiture could not be considered “ a proceeding 
for the realization of land revenue.” The pro- 
ceeding authorized by law for the realization of 
land revenue, i.e., the attachment of the village, 
having been taken, no other proceeding could 
legally be taken, as against the plaintiff, till the 
expiration of twelve years from the date of the 
attachment. Held, further, that the claim for a 
declaration that the order of forfeiture was illegal 
was not time-barred, as it was governed by Art. 
120 of the Limitation Act (XV of 1877). Samal- 
das Bechar Desai v. Secretary of State for 
ndia .... I, Is. B, 18 Bom. 455. 

— 1~_, Service immland 
— Suit , for a declaration of title to trees thereon 
and for damages— Jurisdiction of Civil Court — 
Hereditary Offices Act (Bombay Act III of 1874)— 
Hereditary officer — Officiator. The plaintiff com- 
plained that he was prevented from cutting the 


trees growing on land situate in the village of 
Tungarli, belonging to certain persons who had 
sold the trees to him. Be claimed damages 
and an injunction restraining the Collector 
from interfering with him. " The defendant 
pleaded that the trees did not belong to the 
plaintiff’s vendors, being on. service inam land. 
The lower Court dismissed the plaintiff’s claim, 
holding that the land, on which the trees were 
growing, was service inam land, and that the plain- 
tiff’s vendors had no title, to them. On appeal, the 
High Court, on the evidence, upheld the lower 
Court’s decision that the land was inam service 
land, but held that it did not necessarily follow’ 
that the trees upon it were the property of Govern- 
ment, and not of the vatanclars. The latter might 
be the owners of the trees subject to a condition. 
The case was, therefore, remanded to the Dig- 
i trict Court for a finding on an issue as to whether 
i the holders of service inam lands had -a title to.' 

| the trees on the lands, and, if so, whether they 
I had the right to cut down trees without the per* 

I mission of the Collector. On this finding, the Dig-.. 

| trict Judge found in the affirmative. The case 
| then came again before the High Court, when a 
j preliminary objection was taken that under s. 

I 4 of. Act X' of 1876 the Court had no juris - 
! diction. Held , that, it having been decided that 
land in question were service inam land, the Court, 
under s. 4, cl. (a), of Bombay Act X of 1876, ceased 
to. have jurisdiction over the plaintiff’s claim 
against Government in respect of the trees grow- 
j ing thereon, as such claims related, to properly 
! appertaining to the office of a village officer. 

I DeSouza Devin o v. Secretary of 'State fob 
| India . . . . X. B. B, 18 Bom. 310 

4. ~~ — - — — — -- — . — u Any other writ - ... 

| ten grant ” — Land free from assessment— Treaty— 

1 Civil Courts — Jurisdiction — Specific Belief Act (1 of 
| 1877), s. 42—Suit for dedamtdmi—Gwwequ&niial- ■ 
I relief — Amendment of plaint — Construction of docu* 

I merits. In s. 4 of the Bombay Revenue Jurisdiction 
j. Act (X of 1876), the clauses ( h }, (?), (j) and (J:) are 
i independent of ...one another : the source of title 
' referred to in each , stands apart from the rest 
| and each clause is connected only with that portion 
j of the proviso, which precedes danse {&)* . The 
j expression “ any other written grant ” in clause 
{. (j) therefore means any written grant other than 
j that which falls within clauses (/*) and (/) of the 
I section. The term “ treaty ” in s. 4 (a) of the Act 
j is not to be broadly construed, but is to be confined 
I in its interpretation to its accepted meaning, i.e., 
an agreement between two or more independent 
1 sovereign powers or states. Generally speaking, 
j the name given by the parties to a document is not 
j conclusive as to its nature ; but the designation 
| given by the parties themselves to it cannot be 
j lost sight of where the document is ambiguous and 
| is susceptible of more than one construction as to 
| its nature and scope. The effect of the amendment 
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'.BOMBAY REVENUE JURISDICTION 
ACT (X OE 187 8) — contd. 

s. 4 — contd. 


•by Act XVI of 1877 is that nothing in s. 4 of the 
' Bombay Revenue Jurisdiction Act (X of 1876) 
shall be held to prevent the Civil Courts in the 
Districts mentioned in the second schedule an- 
nexed to that Act from exercising jurisdiction over 
claims against Government to hold lands wholly 
or partially free from payment of land revenue. 
The plaintiffs filed a suit against the Secretary of 
State for India in Council for a declaration that 
they were entitled to hold certain lands free from 
assessment. The defendant objected that the 
suit was barred under s. 42 of the Specific Relief 
Act (I of 1877). After the settlement of the issues 
in the case, the plaintiffs applied for leave to 
amend the plaint by adding thereto a prayer for 
injunction by way of consequential relief. The I 
lower Court refused to grant the prayer. Held, 
that the lower Court should have exercised its 
discretion in plaintiffs’ favour, although the prayer 
for amendment was made very late, as it was a 
mere matter of form which could not affect the 
merits ^ of the claim or transform the nature of 
the suit. Kalabhai v. Secretary of State for 
India (1905) . . . I. L. B. 29 Bom. 19 

5. — s. 4 (a) — Service land — Sanad 

grant— Suit for the recovery of Possession-Secretary 
of State for I ndia inCouncil , defendant — Jurisdiction. 
The plaintiff, a vendee of certain lands assigned 
as remuneration for village service, having brought 
A suit for the recovery of the lands against the 
Secretary of State for India in Council and another 
defendant, who was put in possession of the lands 
by Government officers : Held , that under s. 4 (a) 
of the Bombay Revenue Jurisdiction Act (X of 
■1876), the Civil Court had no jurisdiction to en- 
tertain the suit against the Secretary of State for 
India in Council (the grant being of land and not 
of revenue). The plaintiff having contended that 
his claim was for the possession of lands and not 
for the revenue arising therefrom, which alone was 
granted : Held , that the plaintiff’s vendor was 
put into the occupation of the land free from assess- 
ment as the reward of his service and that his re- 
muneration did not and could not consist in an 
exemption from assessment in respect of the lands 
without reference to his occupation. Appaji v. 
The Secretary of State for India (1904) 

I. Xj. B. 28 Bom. 435 

0, — — - s. 4 (h) — Inamdar — Occupancy 
tenant— Claim by the inamdar to recover assessment 
according to the survey rates— Tenant setting up fixed 
assessment — Objections under s. 4 (h) — Civil Court — 
Jurisdiction. The plaintiff, an Inamdar, sued to 
recover from the defendant, an occupant, the 
assessment of the lands held by him in accord- 
ance with the survey rates. The defendant con- 
tended,. among other things, that under certain 1 2 3 
mopM isiawa howls held by him he had : 
-acquired the right to hold the lands per- j 
manently on payment of a fixed sum as rent. | 


I BOMBAY REVENUE JURISDICTION 
AGT (H OE 1876) — contd. 

— • s. 4 — conoid . 

Plaintiff contended that by virtue of s. 4, el. (b), 
Revenue Jurisdiction Act (X of 
* ^ Court was precluded from entertain- 

the defendant’s contention. Held, that cl. 
a +°/v S * Bombay Revenue Jurisdiction 

u a* 1876) presented no bar to the hearing 
by the Civil Court of the contention set up by the 
defendant. An objection to come within 1st 
head of s. 4, cl. (b), of the Bombay Revenue Juris- 
dxction Act (X of 1876), must be “ to the amount 
or incidence of any assessment of land revenue ” 
itself and as such, in other words, apart from the 
question of any other and independent right, if 
an occupancy tenant complains that though he is 
bound to pay the assessment of land revenue, 
the amount or incidence of it as authorised by 
Government is too high, having regard to the 
nature of the soil and quality of his land and other 
like considerations, the objection is one purely 
and simply to such amount or incidence. But 
if, without questioning the legality or propriety 
of the amount or incidence per se, he asserts a 
right independent of and having no relation to it, 
such as a right to pay a certain fixed amount an- 
nually under a contract between him and the In- 
amdar, he cannot be said to object to the amount 
or incidence of the assessment. Nor can such a 
tenant be said by his objection to object to the 
validity or effect of the notification of survey or 
settlement under the 3rd head of cl. (b) of s. 4 of 
the Bombay Revenue Jurisdiction Act (X of 1876). 

<4 Objections ” in s. 4, cl. (b), of the Act can be 
raised by a suit or in defence to a suit. Lakshman 
v. Govind (1904) . . I. L. B. 28 Bom. 74 

1. — — — s. 11 — Revenue Officer — Forest 

Officer— Forest Act ( VII of 1S7 8)—. Fight of Appeal: 
S. 11 of Act X of 1876 only applies to an act or 
omission of a Revenue Officer, and only in cases 
where the law allows an appeal. A Forest Officer 
is not a Revenue Officer. Act X of 1876 must 
be construed strictly. No right of appeal can be 
given except by express words. Narayan Ballal 
v. Secretary of State for India 

I. L. B. 20 Bom. 803 

2. Practice — Proce- 

dure. Under s. 11 of the Bombay Revenue 
Jurisdiction Act (X of 1876), in a suit to which 
that Act applies, the Court, before taking evidence 
on the merits, should require the plaintiff to 
prove first of all that he has, previously to bringing 
the suit presented all such appeals allowed by 
the law for the time being in force as within the 
period of limitation allowed for bringing such suit 
it was possible to present. Ranchhod Horibhai 
v. Secretary of State for India 

I. B. B. 22 Bom. 173 

3. — * — - — — — - — Suit against Co- 

vernment— Practice — Procedure — Appeal from an 
order of a Bevenue Officer— Presentation of such 
appeal. All that s. 11 of the Bombay Revenue 
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BOMBAY REVENUE JURISDICTION f 
ACT ;X OP 1876) — condd a \ 

— s, 11 — conoid* 

Jurisdiction Act (X of 187,6) requires is that the 
appeal referred to therein shall be presented* 

When, therefore, the only appeal allowed by law 
against a certain order of the Collector lay to 
tho^ Commissioner, .and .such appeal was t 
seated. : — Bold, 'that., the. plaintiff 
to. ; ': wait Lor, a, "reply before filing ] 

Government. Abaji Parasheam 
oe State for India . I. Xu R, 


is not an offence under the 
dm bay Act II 0 f 1890), 
bhai Kabhai 

I. X. R. 2a Rom. 78S 

Salt — -Removal of salt ' 

/ •>} ft-Vr.J * r n X „ JJ i Tf ■ 

.a, , offence... 
47 (a) of the 
H of 1890), it is 
intention 1 on the' 
wording of the'clause ■ 
by necessary inmljca- 
or . Knowledge an essential , 
What is prohibited.' 
in contravention 
permit and that shows that such* 
prohibited in itself. Emteeob t\ Ma- 
) • * I. X. R. 28 Bom. 340" 

ACT (TO S o?£f SETTLEMENT 

See Land Revenue. 

12 Bom. Ap. I, 22% 276 
See Service Tenure. 

I. X. R. 15 Bom. £&■■ 
See Settlement — Construction of 

Settlement . I. X. 3EL 17 Enm am- 


—Mention^Knowkdrje^lngredknts of the 

To support a conviction under s 1 
Bombay Salt Act (Bombay Act 
not necessary to prove dishon 
part of the accused : since the • 
does not in express terms or l 
tion make intention 
ingredient of the offence, 
by the Act is the removal of salt 
of any license or 

prescribes, and have no reference to the limitation gTnlal moiv 
m point of time, which the law may impose upon 
the bringing of such appeals. Ranchod Habi- 
bhai v . Secretary or State for India 

I. X. R. 22 Bom. 583 

— Suit against Govern- 

ment on account of any act or emission of any Revenue 
officer— All such appeals allowed by the law— Appeals 
m respect of the act or emission . The expression” all 

in s. 11 ef the Revenue Jurisdiction 

in respect of the act 
l section 1 1 
— — cause of 
in respect of which 
n i * »v' t "jrjr-r'Ti '•*"*-* dci the Band Rev- 
Code (Bombay Act V of 1879). Sakharam 
- — ™ra for India (1904) 

X X. R, 28 Bom. 332 

— s, 15. 

See Mamlatdak, jurisdiction of. 

I. X, R. 23 Bom, 761 

See Special or Second Appeal-Small I 
■ Cause Court Suits. . I 

I. X. R. 7 Bom, 100 

See Subordinate Judge, jurisdiction I 

0F * * D R. 12 Bom, 358 ! 

XX, R, 15 Bom. 441 
1 X X. R, 21 Bom. 754, 773 

■ See Guardian— Appointment of Guar- I 

' ■■■' ■» I. L. X E "Rnm 


such appeals 

Act (X of 1876} means appeals jr - 

or omission. Therefore, the bar of &i 
would not apply to a suit wherein the 
action is not an order or decision 
there was a right of app 
enue 0 " ' 

v. Secretary of State 


expiration of Settle - 

X X, R, 4 Bom, 367 


See Jurisdiction of Civil Court— Be* 
venue . . 5 Bom, A, C, 202 

a ND SETTLE. 
MBJ\T ACT (I OP 1865). 

See Bombay Local Bunds Act, 1869. 

X X. R. 17 Romo 422. 
See Kboti Settlement Act, s. 17, 

X X. R, 21 Bom, 235 
See Land Revenue. 

X X, R, 1 Bom,7C> 
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BOMBAY SURVEY AND SETTLE- 

MEWT ACT (I OE 1865)— contd. 

1. Revenue suvvey— Entry of ten- 

ants in registers — Landlord and tenant. The mere 
entry of the names of the tenants of a khot in the 
Government registers as occupants under the Reve- 
nue Survey. Act, I (Bombay) of 1865, does not 
constitute an injury to the landlord of a tangible 
kind, of which the Civil Courts can take cognizance. 
The khot’s rights as landlord, if they can be estab- 
lished, cannot be prejudiced by any proceeding 
under the Survey Act, there being nothing in that 
Act, or the rules framed under it, which affects 
the rights of subjects of the Government inter 
se. ' The utmost benefit which the tenants can 
derive, as against their landlord, from being entered 
as occupants under the Act, is a right to claim a 
deduction of the amount of assessment paid by 
thena direct to the Government. If they deny 
his title, he can sue them either to establish his 
title and recover the full rent due to him under his 
contract with them, or to eject them as holding 
possession of his lands by a title which they them- 
selves repudiate. Bam v. Survey Commissioner 
and the Collector of Ratnagiri 

I. L. R. 3 Bom. 134 

2. Boundary dispute. “ Boun- 

dary dispute, ” as used in the Survey Act (Bom- 
bay Act I of 1865), means a contention be- 
tween two neighbouring land-proprietors as to 
where a boundary line or boundary marks has or 
have been fixed by the survey officers. After the I 
functions of the latter officers have ceased in a 
district, the Collector acting under Act III of 
1846 is the proper officer to determine such a 
dispute, and fix the proper position of the boun- 
dary marks. But where a landholder claims to 
recover from a neighbouring holder land alleged 
to have been usurped or encroached upon by the 
latter, the person aggrieved must file his plaint in 
Court (which in the ease of a claim for mere posses- 
sion may be the Court of the Mamlatdar or the 
ordinary Civil Court), where the determination of 
the Collector as to the proper position of the bound- 
ary line or marks (although it of itself confers or 
withdraws no right of possession) affords valuable 
evidence in adjudicating upon the rights of the 
parties. Pit am bar Dhari v. Sambhajirav 

8 Bom. A. C. 185 

3. - Bom. Reg. XVII of 1827— 

Building-sites in towns before Bom. Act IV of 
1868. Semite : That Bombay Regulation XVII 
of 1827 and Bombay Act I of 1865 were not I 
applicable to building-sites in towns and cities until 
Bombay Act I of 1865 was expressly made ap- 
plicable to such sites by Bomay Act IV of 1868. 
Dadabhai Narsidas v. Sub- Collector of Broach 

7 Bom. A. C. 82 

s. 11. 

See Khoti Tenure. 

7 Bom. A. C. 41 

j Entry into private house 

tor survey purposes. Quaere : Whether s. 1 1 of Act I 
of 1865 (Bombay) justifies surveyors in entering 


B OMBAY survey and settle- 
ment ACT (X OP 1865) — conld. 


private houses for the purpose of measuring them. 
Res. v Bhagtidas Bhagvaubas 5 Bom. Or. 51 
— s. 14. 

See Inspection of Documents. 

_ 11 Bom. 231 

— s. 25, 

See Land Revenue. 

12 Bom. Ap. 1, 225 

; — Power of Government to 

raise assessment— Bom. Beg. XVII of 1827 , s. 
els. 2 and 8 . The words ins. 25 of Bombay Act I 
of 1865 confer upon Government no absolute power 
m all cases to fix any assessment they may please. 
But that section as also s. 4, cl. 2, Regulation XVII 
of 1827, distinctly limit the power of Government to 
raise the assessment on land held partially exempt 
by right. Government, however, may set aside 
such limitations at their discretion by a legislative 
enactment, as provided by cl. 3 of the above Regu- 
lation. But Government can exercise this power 
only under “ specific }> rules. In Bombay Act I 
of 1865, s. 25, no such “ specific ” rules are to be 
found as would indicate that the Legislature 
intended to set aside the provisions of cl. 2, s. 4,. 
Regulation XVII of 1827, and to enable the revenue 
officers to ignore all exemptions except those which 
they may themselves choose to recognise. Where 
plaintiff had enjoyed “ savai sut ” or a remission 
of one- fourth for a period of more than thirty 
years with respect to lands on which assessment 
became leviable in 1805 A. D., he was held by 
the High Court to have established a prescrip- 
tive right to such a remission. Collector of 
Colaba v . Ganesh Mareshvar Mehendale 

10 Bom. 216 

s. 32. 

See Jurisdiction of Civil Court- 
Rent and Revenue Suits, Bombay 

I. L. R. 21 Bom. 684 

~~ ~r Village cattle — Sanction 

of Revenue Commissioners to grazing. The phrase 
‘ village cattle ” in s. 32 of Bombay Act I of 1865 
does not include the cattle of any roving grazier who 
may choose to squat for a few months on the public 
ground of a village. That Act does not vest the 
right of sanctioning such a diversion of the village 
grazing ground in the villagers themselves, but in 
the Revenue Commissioner, whose consent must be 
obtained. Collector of Thana v. Bal Patel 
I, L. R, 2 Bom. 110 

— _ s. 34. 

See Limitation Act, 1877, Art. 144— 
Adverse Possession. 

I. L. R. 8 Bom. 585 

ss. 35, 48 — Power of local Legislature 

— Government land — Suit to set aside attachment 
on land — Building, erection of. In a suit for sett- 
ing aside a summary attachment, under Bombay 
Act I of 1865, placed by the Collector on land 
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BOMBAY SURVEY AMD SETTLE- 
MENT ACT (I OP 1865)— contd. 

— ss. 35, 48 — concld. 

held on a settlement for a period not exceeding 
thirty years, tin value was held to be five times the 
assessment, and the stamp duty calculated upon 
it, irrespective of the actual market value or the 
amount for which the land was attached. The 
holder of a cocoanut oart in Bandora, in the island 
of Salsette, in the Thana district, paying an an- 
nual assessment of R39. to Government, built a 
bungalow upon it without the permission of the 
Collector, who under the rule purporting to have 
been issued by the Government of Bombay on 
the 1st February 1869 in accordance with the 
.provisions of s. 35 of Bombay Act I of 1865, 
demanded from him a fine equal to sixty times j 
the assessment, and, on the plaintiff’s failure to 
pay the fine, summarily attached the land under ! 
the provisions of s. 48 of that Act : Held, first , that 
the Government of Bombay had no authority to j 
make the rule of 1st February 1869, and that, s. j 
35 of the Survey Act providing no penalty for j 
building without the Collector’s permission, the j 
attachment was illegal. Secondly , that the ex- 
pressions <e Government land ” and “ Land be- j 
longing to Government ” in Bombay Act I of 
1865 mean land of which Government is the pro- 
prictor, an I do not apply to land in which the pro- 
prietary right in the soil vests in a private indivi- j 
dual, whether or not it be subject to the payment j 
of assessment to Government. Queer e : Whether ; 
the amount of the fine contemplated in s. 35 of 
Bombay Act I of 1865, if not paid, is a charge j 
leviable by summary attachment under s. 48. 
COLLECTOR OF Til AN A V. DaDABHAI BOMANJI 

I. L. R. 1 Bom. 352 

s. 36 — Revenue survey — Right of tenant ! 

'i to hold land on ; paying ordinary assessment | 
— Usage having force of law. S. 36 of Bombay j 
Act I of 1865 applies only to lands to which a j 
revenue survey has been extended under that Act. j 
Prior to the passing of the above Act, by usage j 
having the force of law, Government was unable to j 
eject an ordinary tenant of land so long as the j 
latter was willing to pay the reasonable assessment j 
upon the land occupied by him. This usage might | 
be limited or varied by special contract,— e.y., by j 
the terms of a lease inconsistent with it. Delia 
Kasham v. Abram ji Sale . 8 Bom. A. C. II 

s. 38. 

See Kkoti Tenure . 7 Bom. A. C. 41 
- - s. 40. 

See Landlord and Tenant — Property 
in Trees and Woods on Land. 

6 Bom. A, 0,188 

f s. 42 — Survey settlement — Notice of 

increased assessment. S. 42 of Bombay Act I of 
} 365 (which prohibits an occupant from relinquish- 
ing his holding, unless he gives a written notice to 
the Collector on or before the 31st of March in each 


BOMBAY SURVEY AMD SETTLE- 
MENT ACT (I OF 1885 ) — concld. 

— — : — ~ s. 42 — concld. 

year) is not applicable only to the holders of land 
under a survey settlement, but by implication 
imposes on the revenue officers the obligation of 
giving the holder notice when an increased assess- 
ment is about to be demanded from him within a 
reasonable time before the latest date on which 
he can exercise his right of relinquishing his lands. 
Govin Vinayak Gadre v. Collector of Ratna- 
giri 6 Bom. A. G. 101 

- — — s. 48. 

See Land Revenue. 

X. L. R. 1 Bom. 70 

s. 49. 

See Land Revenue. 

12 Bom. Ap. 1, 225 

BOMBAY SURVEY AMD SETTLE. 

MENT AMENDMENT ACT (IV OF 

18 68). 

See Bombay District Municipal Act, 

1873, s. 33 . I. L. R. 15 Bom. 516 

See Bombay Survey and Settlement 
Act, ' 1865 . . 7 Bom. A. C. 82 

1. — Liability to assessment— 

Possession without payment of land in a town. 
Where land in a town in the • Presidency of Bombay 
was found to have-. been in plaintiffs possession 
from 1858 to 1871, without any payment by him 
of land revenue to Government : Held, that it 
was not liable to pay assessment under Bombay' 
Act IV of 1868. Vrijavalabhdass Khush albas 
v. Collector of Ahmed a bad . 10 Bom, 180 

2. s. 5, el. (1), para, (2)— Bombay 

Ad 1 of 1865— Building-sites — Rticem ption from 
payment of Government land revenue. On the 6th 
April 1830, the Collector of Ahmedobad demised 
by lease a building-site in that city to the plaintiff’s 
grandfather for a term of ninety-nine years. Ko 
rent was reserved by the lease as then presently pay- 
able, but it contained, a -provision that, the lessee : 
should pay, in respect of the said site, such land 
tax as might “ fall upon all.” The lessee and his 
heirs held the site from the date of the lease down 
to 1878 without paying or being required to pay 

j any land-tax or rent to Government. In 1878, 
however, Government levied from the' plaintiff- 
:R2-il-0 as ■ land . revenue assessed: yonc-the;-' site.'; 
Plaintiff thereupon sued the Collector of Ahmed- 1 
abad for recovery of the amount, on the ground that 
j the assessment and levy were illegal. Held, that 
the plaintiff’s building-site was exempted from 
liability to assessment by Bombay Act IV of 1868, 
s. 5, cl. 1, para. 2, which enactment applied to the 
ease. Held, also, that this exemption was not to 
continue beyond the term for which the site had 
been demised by Government, but that on its 
expiration it will be open to Government to resume 
the land altogether, or to re-let it on such terms as 
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BOMBAY SURVEY AMD SETTLE 

meet amendment ACT (IV op 

1808) — concld. 

— — s * 5 > eL (1) ? para. (2)—, concld. 

to -assessment, or otherwise, as might be the plea- 
sure of Government. The origin of Bombay 
Act IV of 1868 mentioned, and the provisions con- 
tained in it relating to exemption from the pay- 
ment of assessment, referred to and discussed 
Collector of Ahmedabad v. Balabhax Kevaldas 
I. L. B. 4 Bom. 505 

s. 15. 

See Inspection of Documents. 

11 Bom. 231 

BOMBAY TALUKHDABI ACT (VI OF 

See Lake Revenue. 

12 Bom. Ap. 278 

See Service Tenure. 

I. L. B. 1 Bom, 586 

" 7 Operation of Act — Right of alienation 

tn Ahmedabad Zillah. The Bombay Talukhdari 
Act (Bombay Act VI of 1862) did not affect talukh- 
clan villages, the right, title and interest of the 
talukhdar in which had been sold before that Act 
eome into operation, though possession of such 
villages had not then been obtained by the pur- 
chaser. Quaere : As to the right of talukhdars in 
the Ahmedabad Zillah to alienate their talukhdari 
villages. Collector of Ahmedabad v, Samal- 
das Bechaedas ... 8 Bom. 205 

1, S. 12 — Inability of guardian to con - 

tiact on behalf of infant ward , so as to bind him 
personally — Effect of Act Vd of 1862 {Bombay), 
s. 12, in regard to a charge upon a talukhdari estate 
in the Ahmedabad District during the period of 
management A guardian cannot contract in the 
name of a ward, so as to impose on him a personal 
liability. _ Act VI of 1862 (Bombay), “ for the 
amelioration of the condition of talukhdars in 
the Ahmedabad Collectorate and for their relief 
from debt,’ 5 was intended to deal with all debts 
and liabilities which could possibly impose a charge 
upon the talukhdari estate at the end of the period 
of management ; when the estate was to he res- 
tored to the talukhdar free of incumbrance, ex- 
cepting the Government revenue. If debts 
amounted to more than the surplus of rents during 
the management of which the maximum period was 
twenty years, they were not to be paid. A widow, 
as guardian pi her infant son, the heir of talukh- 
dari estate in the above district, validly trans- 
ferred villages, part thereof, and in the deed of 
transfer to which her ward was, by her as his 
guardian, nominally a party, contracted to in- 
demnify the purchaser in ease the Government 
should claim and enforce a right to revenue upon 
the villages which she transferred as being rent- 
free. The deed purported to make both guardian 
and ward personally liable in this respect, and also 


act <n o 


— S. 12 — concld . 

gWMiSs ri-™ 

+n? er fwi aS n ° per f nal Ability on. the part of the 
talukhdar created by the above • also that 
the charge on the estate had been validly mac 

a f TTT a ? events > within the terms of s. 12 
Act VI of 1862, absolving estates from 
tor debts incurred, not only before, but during 
the period of management. Waghela Rajsanji 
v. Masludin 

I. Ii. R. 11 Bom. 551 : L. R. 14 I. A. 89 

~ ~ • and s. 20 — Talukhdars power 
of disposal over his landed estates after the expir- 
ation of the management by the Talukhdari Settle • 
ment Officer . Under s. 12 of the Ahmedabad 
Talukhdars Act (VI of 1862), debts or liabilities 
incurred by a talukhdar during the management of 
the Talukhdari Settlement Officer are not enforce- 
able against landed estates. His personal liability 
for the same remains unaffected by the Act. This 
personal liability furnishes a sufficient considera- 
tion for a subsequent obligation, so as to bind the 
landed estates by a contract made after the period 
of the management by the Talukhdari Officer had 
expired. From and after the expiration of that 
period, the talukhdar becomes, under s. 20, the 
absolute proprietor of his estate, and he is then 
at liberty to create a valid charge upon his esta 
for debts contracted during the period of the man- 
agement. Accordingly^ where a talukhdar had, 
after the withdrawal of the management by the 
Talukhdari Settlement Officer, encumbered his 
landed estate under several mortgage-bonds, 
passed partly in renewal of old bonds and partly 
in consideration of old debts contracted durin* 
the period of the management : — Held , that the 
mortgage-bonds created valid and binding encum- 
brances upon the estate. Boo Jinatboo v . Sha 
Nagar Valab Kanji . I. L, B. 11 Bom. 

BOMBAY TOLLS ACT (III OF 1875). 

— s. 7 — Lease to levy tolls — ■ Lessee , right 

of, to admit partners— Keeping two sets of accounts 
— False accounts kept to deceive Government. A 
lessee from Government of the right to levy tolls 
admitted into partnership with him the plaintiff 
and two others. One of the conditions attached to 
the lease prohibited sub-letting. The plaintiff 
having brought a suit for his share of the profits 
realized in the transaction, the Judge dismissed 
the suit on the ground that the partnership was 
illegal, being of opinion that sub-letting and 
admitting a partner were identical. Held, reversing 
the decree, that the partnership wos not illegal. 
Where in such a partnership two sets of account 
were kept, one true and the other false, held , that 
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BOMBAY TOLLS ACT (III OF 1875)— 
v concld . ■' ; 

— s. 7 — concld . 

such practice, however reprehensible, was not 
illegal under s. 7 of the Tolls Act (Bombay Act III 
of 1875), and did not disentitle the plaintiff to 
show as between himself and his partners what was 
the actual profit of the concern, Ganesh Vithal 
v. Sbrifad Dattoba Naik 

I. L, B. 20 Bom. 688 

— B. 10. 

See Contract Act, s. 23—Illegal Con- 
tracts— Against Public Policy. 

L L. B. 24 Bom. 623 

BOMBAY TOLLS AMENDMENT ACT 
(V OF 1881). 

See Bombay Tolls Act. 


BOMBAY TBAMWAYS 
1874). 


ACT (I OF 


s, 24 — Meaning of the words 44 Regu- 
lating the travelling ” — Validity of Regulation 
made under the section for regulating the conduit 
of the Company's servants , The words 44 regulat- 
ing the travelling ” in s. 24 of the Bombay Tram- 
ways Act (Bombay Act I of 1874) mean laying 
down rules as to how persons shall travel, that is 
to say, rules for the conduct and behaviour of the 
persons who travel, and cannot be held to include 
rules for the conduct of the Company’s servants, 
prescribing what they shall do, or what they shall 
not do in the matter, for instance, of issuing tickets, 
8. 24 of Bombay Act I of 1874 authorizes the 
Bombay Tramway Company to make regulations 
“ for regulating the travelling in or upon any 
carriage belonging to them.” Under this section 
the Company made the following regulation : — 
** Any conductor who shall neglect to issue a ticket 
to a passenger, or shall issue to such passenger 
a ticket bearing a number other than one of the 
numbers contained in such books, or shall issue 
a ticket of a lower denomination than the amount of 
the fare, or n on-consecutive in number, or a ticket 
other than the ticket provided by the Company for 
the journey to he travelled, shall for every such 
offence bo liable to a penalty not exceeding B25.” 
Held, that the regulation was ultra vires. Manockji 
Dadabhai v . Bombay Teaway Company 

I. L. B. 22 Bom. 738 

— s. 30 — Purchasehy Municipal Corpo- 
ration of Bombay of tramway undertaking— -Notice 
of intention to purchase — Arrangement by Corpo- 
ration with third person— Date of purchase for 
purpose of ascertaining compensation — Liability 
of Tramway Company for track rent during period 
between notice and date of purchase. By an agree- 
ment, dated 12th March 1873, the Municipal 
Corporation of Bombay (the respondents) allowed 
certain persons, of whom the Bombay Tramway 
Company (the appellants) were the assignees, to 
construct and work tramways in the City of Bom- 
bay. S. 30 of the Bombay tramways Act (Bom- 


BOMBAY TBAMWAYS ACT (I OF 
1874) — contd, 

~~ — - — — s. 30 — contd. 

bay Act I of 1874) gave the respondents the right 
to purchase the tramways from the appellants 
with the plant, stores, rolling-stock and every- 
thing connected therewith after the expiration cf 
21 years from the 12th day of March 1873, upon 
declaring their intention so to do within six months 
after the expiration of the said 21 years ” and gave 
them 44 a renewed right to purchase at the end of 
every seven years after the expiration of the said 
2.1 years upon similar notice being given.” Notice* 
of the intention to exercise such ’renewed right of 
purchase was duly given by the respondents on 
14th March 1901. In a suit by the appellants 
against the respondents to have their rights under the 
purchase declared. Held, by the Judicial Committee 
(affirming the decision of the Courts below), that 
the notice was not invalid by reason of the res- 
pondents having made an arrangement with 
a third person who was to find the money for the 
purchase and work the tramways, when acquired 
by the respondents, it appearing that the respond- 
ents were acting as principals in the matter, and 
not as agents of such third person, and that there 
| was nothing in the Act to prohibit such a t ran sac- 
I tion or to show that, when acquired, the respond- 
j ents were bound to keep the tramways in their 
| own hands, and work them themselves. By s. 30 
I of the above Act it was further enacted that “ the 
i amount to be paid in the event of such purchase 
| shall be the actual bond fide value (exclusive of 
j any compensation for good will, premium, or ecm- 
| pulsory sale or other consideration whatsoever) 

| of the tramways and of the works and materials 
S connected therewith and of the lands and build- 
j ings and all other the property of the grantees, 
such value, in ease the parties do not agree, to be 
decided by arbitration as provided by the agree- 
ment of 12th March 1873; and as compensation 
for the good will, premium, or compulsory sale and 
other consideration the grantees shall be paid 
an amount equal to 20 years 5 purchase calculated 
on the average profits of the previous 3 years next 
preceding the purchase.” The first Court decided 
that the date of the purchase for the purpose of 
ascertaining the compensation was the date of the 
notice, namely, the 14th March 1901 ; but both 
parties appealed from that decision. The High 
Court on appeal held that the date of the purchase 
would be the date when the value was ascer- 
tained. Held, by the Judicial Committee, that 
the proper date to he fixed would have been 
when the relation of vendor and purchaser was 
definitely created by the service of the notice 
of intention to purchase, that is, the !4.th March 
1901; but that, having regard to the course 
taken by the parties, neither party without the- 
consent of the other could insist that that 
date ought to be adopted, and that under the cir- 
cumstances there were no grounds for disturbing 
the date fixed by the High Court on appeal, namely, 
the date of the award fixing the value of the 


'—M, I 


{ 1273 ) 


DIGEST OF CASES. 


( 1274 ) 


BOMBAY TRAMWAYS ACT (I OF 
1874) — concld. 

— . — s. 30 — concld . 

corporeal property of the appellants. Pending the 
ascertainment and payment of the purchase-money, 
the appellants agreed to continue to work the tram- 
ways on the understanding that they received 
“ the income and profits of the tramway business 
during such period.” Heidi by the judicial Com- 
mittee (affirming the decision of the High Court 
on appeal), that the appellants were liable for track 
rent during the period they so continued to work 
the tramways : so long as they took the profits, 
they must pay the ordinary expenses of working 
them, and the track rent. Bombay Tramway 
Company v. The Municipal Corporation of 
Bombay (1904) . . I. L. R. 28 Bom. 502 

S, 30 — Purchase of tramways by Cor- 
poration — Arrangement with third persons — Vali- 
dity — • Corporation not bound to work tramways 
themselves — Liability of Tramway Company to 
pay track rent after purchase . In acquiring the 
tramways under s. 30 of the Bombay Tramways 
Act, the Corporation of the City of Bombay were 
not bound to keep them in their own hands and 
to work themselves. Although the Corporation 
had made arrangements with another person so 
that the latter was to find the money for the pur- 
chase and to work the tramways when acquired, 
yet the Corporation were acting as principals 
and not as the agents of that person. There was 
nothing in the Tramways Act which expressly or 
impliedly prohibited such a transaction. The 
Tramway Company was liable to pay the ordinary 
expenses of working the tramways and the track 
rent for the period (subsequent to acquisition and 
pending the ascertainment and payment of the 
purchase-money) during which they had expressly 
agreed with the Corporation to work the tramways 
on the understanding that they received the income 
and profits. Bombay Tramway Company, Limit- 
ed v. Municipal Corporation of the Cit*y of 
Bombay (1905) . . . 9 C. W. N. 337 

BOMBAY UNIVERSITY ACT (XXII OF 
1857). 

— - s. 12 — Candidate for a Degree — Obli- 

gation to present certificate of previous examination. 
The words “ candidate for a degree ” in s. 12 of 
the Act (XXII of 1857) to establish the Univer- 
sity of Bombay mean a candidate for the final 
examination, the passing of which entitles him to a 
degree. They do not mean a candidate for a 
degree at any stage of his University career. Stu- 
dents, therefore, presenting themselves for the 
previous examination prescribed by the Senate 
of the Bombay University need not present the 
certificate required by that section. In the 
matter of Darasha Rustomjee 

I. L. R. 23 Bom. 405 

BOMBAY VILLAGE POLICE ACT (VIII 
OF 1867). 

See Evidence — -Criminal Cases — Chemi- 
cal Examiner . - 6 Bom. Or. 75 


BOMBAY VILLAGE POLICE 
(VIII OF 1867) — concld . 


See Sanction for Prosecution — Where 
Sanction is necessary or otherwise. 

1. 1. E. 4 Bom. 857 

Gonviotaonofapohce patel for neglecting to re- 
. nr n ° r0a S hmeat madeb r the villagers on 
, r T d f7 erSed - as tbe circumstances , 
of the case did not bring it within the provisions 
of s. 9 of Bombay Act VIII of 1867. Re<L. TJkha 

&AV Bom. Cr. 88 

— — — ss. 10, 11, and 12 — Duties of the police 

patel in cases of unnatural or sudden death — An- 
cient village system of Police , how affected by the 
Oode of Criminal Procedure (1882). The ancient 

A i a f?T r7 Bt f m of P ol * ce ’ as regulated by Bombay 
Act VIII of 1867, remains unaffected by the Code 
oi Criminal Procedure (Act X of 1862) except 
where the Code contains a specific provision. 
Under Bombay Act VIII of 1867, the police patel 
has to do much more than merely inform the 
district police. He has himself to investigate the 
matter of a crime and obtain all procurable 
evidence. Under s. 11 of the Act, if an unnatural or 
sudden death occur, or any corpse be found, he 
must forthwith hold an inquest and investigate 
with the panch the causes of death and all the 
circumstances of the case, and make a written re- 
port of the same. If it appears that the death 
was unlawfully caused, he must immediately 
give notice to the police station, and if the state 
of the corpse permits, he shall at once forward it 
to the Civil Surgeon or other appointed medical 
officer. These provisions of the law are likely to 
be defeated if the police patel refrains from the 
proper action until the district police officers arrive 
on the spot. Queen-Empress v. Ragho Mahadu 
I. L. R. 19 Bom. 812 

■ s. 18. 

See Sanction for Prosecution — Where 
Sanction is necessary or other- 
wise . I. L. R. 4 Bom. 479 

BOMBAY VILLAGE POLICE AMEND- 
MENT ACT (I OF 1876). 

See Sanction for Prosecution — Where 
Sanction is necessary or other- 
wise. . I. L. R. 4 Bom. 357 

BONA FILES. 

See Bengal Private Fisheries Protec- 
tion Act . . 8C. W. N. 118 

See Defamation . I. L. R. 4 Gale. 124 
4 W. R. Cr. 22 
2 N. W. 473 
I. L. R. 6 All. 220 
8 Bom. Cr. 168 
I. L. R. 3 All. 342, 664, 815 
I. L. R. 4 Bom.. 298 
I. L. R. 9 Bom. 269 
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: BO!BTA F1DES — eoneld, ■. 

See Execution of Decree— Mode of 
Execution — Instalments,. 

1. I*. B. 24 All. 85 
7 C. W. W 117 

See Judicial Officers, liability of. 

1. 1*. E. 1 All. 280 
I- L. E. 1 Mad. 89 

See LraiTATroii AcT, 1877, Art. 1S4 
(1S59, s. 5; 1871, Apt. 134). 

See Nuisance — Und.ee Criminal Pro- 
cedure Code . 6 C. W. ]N, 888 

See Parties — Substitution of Parties 
Defendants . 7 O.W, 520 

See Transfer of Property Act s f 3 

0 m I. L. R. 20 Mad. 485 

See Trespass . I. L. R. 86 Calc. 488 
$€e Unlawful Assembly. 

X. 1*. B. 21 Mad. 249 

— bona fide claim of right— 

Mischief . . 7 C. W. H. 859 

purchaser for value— 

See Hindu Law — Endowment 

o w ** X*. XL, 88 Calc., 1003 

See Will . . 10 C. *W. K. 862 

— . test of— 

See Transfer of Property Act, s, 53, 

BOND. *^ i * ^ ^ Bom. 822 


Money Decree 


See Administration l 12 C. W. N, 481 
See Decree . If L. R. 34 Calc, 150 

. *S 6€. Dis QUALI II ed^ Peopri ETON, 

I. I>. B. 28 All. 570 
Forgery . . 5 C. W. H. 887 

See Guardian and Minor, 

I. D. R. 85 Calc. 820 
X* L. R. 81 Mad. 458 
Grantee . I. D. e. 28 Calc. 587 

Interest— Miscellaneous Cases — 

J50ND. ' 

^r Uu ^ 0nm „ to STIMULATE, 

See Limitation Act (XV of 1877) 

- T L L - 30 AIL 123 

-See Limitation Act (XV of 1877), Sch. I 
IJ, Art. 75 . I. L B. 29 All. 431 

Stipulations amounting or not to i 
Penalties; 0 ; 

Miscellaneous Cases— Bond j 

„ I.L.E.25A1L284 | 

bee Limitation Act, 1877, . Art. 60. 

See Limitation Act, Sch. II, Art. 75 
13 C. W. W. 1004, 1010 
See Limitation Act 1877, Sch. II, Art. 

■ I. L. B. 27 Bom. 560 


BOND-^m. 

See Mortgage- 
Mortgage. 

See Registration Act, 1860, s . .53 

‘ SW ">* (Joon Behaviour. 

c, „ „ I- 1 '- E - 29 Calc. 455 

Aec Stamp Act, 1879, s. 3. 

alteration of— 

•See Contract— Alteration of iYy 

tract — Alteration by p,f,J? Cc ®- 

. ,, L Xi. B. 25 All. 580 

bail bond — 

See Recognizance to appear. 

I- L. R. 30 Calc. 107 
bee Bail-bond, forfeiture of 

I- L. B. 36 Calc. 749 

Hioveable a pro|erty. n0t eharge on 
See Registration Act, 1877, s. 17. 

— forfeiture of— 

Sec Surety bond. 

1. 1*. B. 36 Cale. 562 
— _ payable by instalments. 

•See Limitation Act, 1877, Art. 75. 

— — — recitals in 

&e Evidence-Civil <W-R PnTAl . 

, ^ •Uoctmests I. L. b. 20 Bom. 636 

bee Onus of Proof— Bocumuntc pr 
rating to Loans, etc h ' 

; operative until dEhamur ? mt to ic 
: which bond has been execute J a h rts P ent <° 

! ^ in the nature “f atonfif 'not which 

; cause it does not 11 ; 1 tl,e ? ss a bond bo 

until the hundi with resncct - 1 ? n -?V lt!ES anc! 
has been disho^ « %****« 

nathdas a Eambhau Man sakm P,Aam 

I. L. R. 20 Bom. 791 
lent-Iihht of sZr^° n in bond for money 

in possession of certain huids ITdifo u?t I i" t * P , ar - ;r 
the pavmcnt of nmnev U i„ , ? Jt bt ; ffiade >“ 
Party from suinWor it,i * (I ° C ‘ S , not U<' ei,I<le that 

So io. S: NaraSn ' nt “ h ° 10 

2 Ind. Jur. O. S, 12 

on 

«tfi When the full m ‘Z D ft avlt ~ Si 9 U °t 

admitted to ; be due the fat^nffi 0 ' i” a - 1)ond F as 

on condition of the pavment of haifthe^ ha I i: k S ’ 
a certain rlav afl JL i . ni ' 01 r aii amount by 

other KLo ? itcWTr Lf ^ f ° th « 
entire amount due emthi f ? ht , <0 reao Y er the 

««i a. 

v^ry, * X Mad. 208 
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BO NB-contd. 

Bond with collateral agree- 

. ment to accept rents — Sight of suit. In f suit 

hn^ C lT er T ney (P nnoi P al and interest) alleged to 
subiaSnt tot. 11 " b0 “^ defendant P^deTtlat 

5 - iwatr 

due under the kabuliats. It was found that tt!e 
^nf U i\ at %l tlpU]ated tbat durin g their term the 
instalme ’f d \ year ?. fter year and instalment by 

deM and th^ff payment of bond 
the , -art ' th t . at , the en <l of the term of 
the ljara accounts should be settled and the 

P utT P !5 f itber r ty Wng at liberty to 

termination * S 6 ease ' ^eld, that till the 
°* tbe_ lease plaintiff could not 

r e V L b0nd ^ ngb * oi snit b&vin S been sus- 
dSra Te g 7 continuance of the ijara and 
aur ijara, the stipulations m which Qualified th* 
hpulahon in the bond for absolute SSt at 

Oswai « M°I a Specifi ® d V ^ iod . Dya Chand 
USWAL V . Mookteeda Dabee . 13 w . B. 24 

J Lifter Anforin se action — Limitation . 
a i A g lnto a bond for the payment of 

famfiv Pcff«?° n 7 , r ad< ? pted one S > who took the 
ianuiy estate at J s death. While in the eninv 

^it a “ata^V 8 *^ 6 ’ *¥ bond-holders brought A 
a deefec TT^f reabze the debt, and obtained 
tn sr.1l tii" binder the decree, the obligees sought 
eutinn t , pro P erty which by the time^of the efe- 

nenhew nt r>T e , mt ° tbe hands of S ( a great- 
„ , °b y a ); wb o sued and eventually succeed- 

ed to tT g -f a ad , option deeIared ™* d B then 
for the sak of A S ° “ aS 14 afiected him > the decree 
he evenh ,1 11 f he P r ?Pf ty ’ and in this suit also 
II t V . ' , y succeeded. The representative of 

^ain°?fto v b0nd - ll t 0 , lderS tben brought a suit 

Held that ■'¥ money d ne on the bond, 

the !astfwio tlff / nsbt of suit first arose > not from 
when the Su n fav T of E ’ bnt fro “ tbe time 
bond p. d T bt became due under the terms of the 

s ” :■ H "Vw.TSs 

0,. Ct ' 

b utt to recover share 


3BO!NT ) — contd 

by the ^efendan^do b °“t “? tbe Criminal Court 
cause of action to recover +b glVe th ® P Ia,intiff an y 
before due date the a “ount of the bond 

Singh te " Sweewto Singh « r uhpa “ 

8 _ " • • 10 W. R. 351 

SuitfT^t lX™tue\tf el T T h °^~ 

fraudulently withholds delivery of a Wn f n ^? vf or 
been executed within a r** w T? nd willc ^ has 
receipt of the money, tL oblhSff tlm ® ? fter tbe ^ 
for the return of th^money ^ 

S5SS3S?' X££ 

9 _ * _• ' • 21 "W. R. 443 

to sue creditor forshare^deht^r 6 ^ 1 heirs 
tion-Obligation-Z XXvfl 

«»&*■ 

their liabiiitv to oes , 1 }? t discharge the latter from 

in wh oh thev fTr te aec °rding to the shares 
icn tney are liable among themcrdTrpa 

does his transaction with them rtW w w “ 0r 

izfoi. 

22 W. R. 193 
Bond used to pay debt of 

.nholo r\4 4% __ ... I 'rnmmm 


of hnrifi tioTvt r : — o uit to recover share 

judgment-e'redffors SU to reeovef ?h e W tlhT^ Tl 

arul^of d wUef ° b bad .b een decreed infheir favour^ 

& 

have herself dcrl’ir tb i 0US V he might have sued to 
‘Tff declared a sharer in the decree, her 

her sm? I tb! T ° f aotion heU not to bar 
Vt, U1C ’ As the entire sum due rm 

sLs'is,' 0 / 1 ** i ■>“». & a 

accrued tbn A of , eause , ? f aoti on had fully 
Si y h a balanoe of interest was still due. 
JJtTZMOOMsSA v . Rows HAN Jahan 10 W . R. 397 

due dale~J) e niar o re^ecution ^ ^ 


debt due w“f y ev ai f d ° n a bond is ^ed to pay a 

iia 

j®s%^a£33iasfa£ 

{ '” 6 7,' 4/ ^ The interest of the obligee in a 

by the 

havmg been attached as a debt under s 2fiR h°i 
not affect the right of the purchaser to tJH « d 

»r* "™ *- ^ |r»f 

* * * • I- L. B. 10 Mad. 189 

^^tLlent alteration of 
hypothecation clause. The obligee 0 £ 5 
jond lor the payment of money, in which a certain 
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share of a village had been hypothecated as colla- 
teral security, having fraudulently altered such 
bond so as to make it appear that a larger share 
of such village was hypothecated, sued the obligor 
to recover the money due on such bond by the sale 
of such larger share* The obligor admitted the 
execution of the bond, and that a certain sum was 
due thereon. Held, on the question whether under 
these circumstances the obligee was entitled to relief 
as regards his claim for money, that he was not 
so entitled, inasmuch as the bond on which his 
suit was brought must be discarded, being a for- 
gery, and therefore the suit as brought failed. 
Ganga Ram v. Chandan Singh 

I. D. B, 4 All. 62 

14. — - — Appropriation of paymen 

— Mode of calculating interest — Reg, XV of 1793. 
Where payment was made upon a bond, the 
amount paid being less than the interest due 
Held that the payment ought to go to reduce the 
amount of interest duo, and the creditor in a suit 
upon the bond was entitled to a decree for the 
principal and balance of interest up to date of 
decree. Luchmeswar Singh v. Lijft Ali Khan i 

8 B. Xi. B. P. C. 110 

15. - — — - Failure of b ond —Evidence — j 

Non-registration. In an action on a bond and j 
mortgage, which was not registered, and the fat- j 
turn of which was denied, the principal Sudder i 
Ameen decided in favour of the plaintiffs ; but such j 
judgment being reversed by the High Court, the j 
Judicial Committee, considering that too much j 
weight had been given to the fact of non-registra- j 
fcion, reversed that finding, and, after a careful j 
analysis of the evidence, found the bond to be j 
genuine. Gangapkasad v. Mawji Lal 1 

9 B. B. B. 428 : 18 W. B* F. C. 30 j 

10. — Presumption of payment— j 

Possession of bond by obligor. The presumption of j 
payment of a bond which arises from its posses- 
sion by the obligor loses much of its force when j 
raised, not between the original creditor and the ; 
debtor, but between the debtor and the purchaser 
ci the debt at an execution sale. Debendra J 
Kumar Manual v. Run Ball Bass . | 

I. B. B. 12 Calc. 546 j 

17. — — — Evidences of payment— Error | 

in account — Waiver — Estoppel — I nd or s ement ; 
Where the defendant executed to the plaintiff a ; 
bond for the payment of the balance found to be i 
due from the defendant to the plaintiff upon an j 
adjustment of the account of their mutual dealings, 
which bond contained the following stipulation : 

44 1 shall pay the money after causing the payment 
to be entered on the back of this bond, or after 
taking a receipt for the same. I shall not lay any 
claim to any payment made except in this way, 5 ’ 
— Held, that though the defendant at the time of 
the adjustment disputed the correctness of the 
account, yet that, by having executed the bond 
and made payments tinder it, he must be held to 
have waived his objection, and in a suit on the 


BOB"D — contd. 

bond could not be permitted to re-open the ques- 
tion of the correctness of the balance, though he 
might possibly have been allowed to do so had he 
alleged that he had discovered errors in the account 
after the execution of the bond, and had he speci- 
fied some of the alleged errors. Held, also, that 
the stipulation in the bond could not be permitted 
to control Courts of justice as to the evidence which, 
keeping within the rules of the general law of evi- 
dence in this country, they may admit of payments 
and the Anglo-Indian law of evidence not ex- 
cluding oral evidence of payments, it would be 
against good conscience and the policy of the law 
to reject it, though the absence of indorsements 
is a circumstance of some importance which ought 
not to be overlooked, but is by no means conclusive. 
BeJcana Tatiah v. V a sun turn Chinna , Mad. 8. 1), A., 
1855, pp. 49 and 50, impeached. Sa&hachellum 
Chetly v. Gobindappa, 5 Mad . 451 , Kaskinaih 

Balal Oka v. Narria Jan , Bom. Sp. Ap. 438 of 
1872, and Nugur Mull w Azeemoolah , 1 N. IF, 
146 , approved. Narayan Undir Path, r. Moti* 
LAL RA MILAS . . , I. Ii. B. 1 BoHL 45 

Kales Doss Mittra v. Ta rack and Hoy , 

8 W. B, 316 

See Girdharee Singh v. Lalloo Koonwae 

3 W. B. Mis. 23 

_ 18. — — novation of bond—. Surety, 

Liability of. B became surety under a bond to 
Government for the treasurer of a Collectorate. 
The Collector yearly examined the accounts and 
struck a balance which he certified to be correct. 
B on each such occasion executed a new bond, 
but the old bonds were not cancelled or given up. 
On subsequent enquiry, the treasurer was dis- 
covered to have embezzled money during each 
year. Held, that on such discoveries being made, 
B was still liable under the old bonds, there having 
been no novation. Lala Banshidiiae v. Gov- 
ernment of Bengal 

9 B. B. B. 384 : 14 Moo. I, A. 86 
18 W. B. P. C. 11 

19. — Bond given in 

renewal of former bonds . Where a bond is given in 
renewal of former bonds such bond constitutes a 
new security, to take effect from its date. Hamed 
B ux v. Bindeabun . . . 2 27. W. 37 

20, ■— Fraud- — Undue in- 

fluence and threats. The three childless widows of 
a zamindar instituted a suit against the rightful 
heir to their husband’s estate, in which they un- 
successfully disputed his legitimacy. Previously 
thereto they had obtained advances of money 
from the present plaintiff and executed in his 
favour an agreement and a bond, whereby they 
secured to him the payment of large sums in case 
they recovered their husband’s estate, and vir- 
tually gave to him the entire control of their suit. 
Subsequently they agreed with the rightful heir 
to compromise the suit, which compromise, how- 
ever, was never acted upon, partly owing, it was 
alleged, to the subsequent conduct of the heir. At 
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the date of the compromise, the heir, who had just 
attained his majority, and was without proper 
counsel or assistance, and acted under threats 
from the plaintiff, a powerful and wealthy banker, 
that he would carry on the litigation against him 
per fas aut nefas , was induced, contrary to his own 
judgment and sense of right, and without any 
evidence that the sum claimed was really due to 
the plaintiff, to execute a bond in his favour, 
whereby he bound himself to pay a large sum of 
money claimed by the plaintiff as being due from 
the widows ; the plaintiff on his part agreeing that 
he would treat such payment as a satisfaction of 
his claim against the widows, but meanwhile that 
he would retain the securities which he held from 
them. In a suit brought by the plaintiff against 
the heir to enforce the last-mentioned bond : — 
Held, that the bond was wholly invalid and frau- 
dulent as against the defendant, and that, as there 
was no privity of contract between the plaintiff 
and defendant independently of the bond, it could 
not stand as a security for anything which might 
be justly due from the widows. Sernble : The 
transaction, even if valid, did not amount to a 
novation, for the plaintiff never abandoned his 
claim against the widows, but only agreed to aban- 
don his remedy against them in case he obtained 
satisfaction of his claim from the heir. Chedam- 
bara Chetty v. Renja Krishna Muthu Puch- 
anja Naikar 13 B. Xi. R. 509 : 22 W. R, 148 : 

L. R. 1 1. A. 241 

Affirming decision of High Court 7 Mad. 85 

21. Bond for payment 

of bills of exchange — Collateral security — Presump- 
tion. Where a person who is indebted on certain 
bills of exchange accepted by him gives a bond 
for securing payment of the whole amount with 
interest by instalments, the fact that the bills were 
not to be given back until all the instalments 
should be paid raises a presumption that the bond 
was only intended to be a collateral security, and 
not a substitution for the obligation arising from 
the bills of exchange. Such a presumption may 
be impliedly rebutted by other circumstances. 
Weston v. Foster , 2 Bing. N. C. 693, cited. Radha 
Gobind Shaha v. Babb: oe Bengal 

2 C. Ii. R. 565 

22. — — Verbal assignment 

of rent of land in satisfaction of interest — “ Jamog ” 
— Mutation of names in favour of assignee not eject- 
ed — Suit on bond — Claim for interest notwith- 
standing assignment. Subsequent to tbe execution 
and registration of a bond, a jamog was made 
orally between the creditor and the debtor, by 
which the former agreed to take the rents of cer- 
tain tenants of the latter in satisfaction of interest ; 
the latter agreed to release the tenants from pay- 
ment of rent to himself, and the tenants (who were 
parties to the arrangement) agreed to pay their 
rents to the creditor. No mutation of names in 
favour of the creditor was effected in the revenue 
registers. The creditor brought a suit against 
the debtor to recover the principal and interest 
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agreed to be paid under the bond', alleging that he 
had never received any rents under the jamog. 
Held, that the effect of the jamog or novation was 
that the plaintiff’s right to recover interest from 
the defendant was gone, and the plaintiff was 
therefore not entitled to maintain his suit against 
the defendant in respect of the interest which was 
payable under the bond. Autu Singh v. Ajud- 
hia Sa.hu . . I. L. R. 9 AH, 249 

23. — •• — Bond payable by instal- 

ments— Limitation— Act XIV of 1869, s. 1— 
Cause of action. Where a bond, payable by in- 
stalments, provided that upon default in payment 
of any one of the instalments the whole amount 
seemed by the bond should become payable : — 
Held, that a suit to recover the money due upon the 
bond, brought after a lapse of more than three 
years from the date when the first default was 
made, though within three years from the date of 
the last payment, was barred by lapse of time. 
Hubbonath Roy v. Maheboolah Mollah 

B. L. R. Sup. VoL 6 18 : 7 W. R. 21 

24. Cause of action — 

Decree payable by monthly instalments. When 
a bond is entered into to pay off money due under a 
decree monthly by instalments, each monthly 
instalment becomes a separate cause of action, and 
limitation applies to each instalment separately. 
Khidu v. Kali Sahu 

3 B. Is. R. Ap. 112 : 12 W. R. 71 

25. — - — Default — Cause of 

action. Where a bond was given to secure a debt 
which was to be repaid by seven annual instal- 
ments, and the bond provided that upon failure to 
pay a single instalment the whole principal sum 
secured should immediately become due and re- 
coverable with interest : — Held , that the cause 
of action in respect of the principal and interest 
arose on failure to pay the first instalment. Kabup - 
pana Kayak v. Kallamma Kayak 

1 Mad. 209 

Madho Singh v . Thakoob Pershad 

5 NT. W. 35 

26. — — — Limitation — 

Waiver. Quaere : Whether a suit on a bond for 
payment by instalments, with a clause making the 
whole amount payable on default in payment of any 
instalments, must be instituted within three years 
from the time of the first default. Payments made 
and accepted afterwards may operate to waive 
the effect of a default, and to restore the provision 
for payment by instalments. Hullodhub Ban- 
gal v. Hogg . . % . .1 W. R. 189 

See Bbeen v. Balfour . Bourke 120 

(Contra), Madho Singh v. Thakoob Pebshad - ' 

5 N. W. 35 

Sumbhoo Chunder Shaha v. Baroda Soon- 
duree Debea .... 5 W. R, 45 

27. Suit upon a bond 

executed by the defendants to the plaintiff for the 
payment of a sum of money by instalments. The 

2 R 
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bond contained a proviso that, on default being 
made in the payment of any one instalment, the 
whole amount should become due. Default was 
made in the payment of several instalments, but 
subsequently payments were made by the defend- 
ants and accepted by the plaintiff on account of 
the unpaid instalments. The defendants pleaded 
the law of limitation. The suit was brought more 
than three years after the first default in payment 
of an instalment had been made, but within three 
years from the time when, taking into account the 
payments that had been made, the first instalment 
claimed became due. Held, that these payments, 
as regards both parties must be considered as if 
made at the time fixed ; that the defendants 
could not rely upon the stipulation as making the 
whole debt due, and fixing the period from which 
the time of limitation ran ; and that, the first of 
the instalments claimed having become due with- 
in three years, the suit was not barred. Ram 
Krishna Mahadev v, Bayaji bin Santa ji 

5 Bom. A. C. 35 

But see Gumna Dambershet v. Bbjk.it Hariba 

I. L, B. 1 Bom. 125 

. 28. — — Execution of de- 

cree — Failure to keep decree alive — Suit on bond . In 
execution of a decree, seven out of nine judgment- 
debtors with the consent of the decree-holder, 
filed an instalment-bond, agreeing to pay the 
amount of the decree with interest thereon in two 
instalments. The decree-holder neglected to take 
proceedings to keep alive the decree, and his ap- 
plication to execute the decree was disallowed. 
In a suit brought by the decree-holder against the 
person who had executed the instalment- bond for 
the amount of principal and interest due thereon • 
Held, that the suit was maintainable. Asm- 
Mari Ohow.dh.ry v. Jagkssub Kumar 

8 B. Xj. B, Ap. 32 


■ s- c. 
Kumar 


Ashidharee Chowdhry v. Jucgessur 

14 W. B. 430 


29. Waiver of default 

— Limitation . Suit brought on 24th April 1873 for 
principal and interest due on a bond dated 30th 
October 1850. The debt was payable by eight 
annual instalments, on failure of any one of which 
the whole amount was to be payable on demand. 
No instalment was paid, and when the suit was 
brought, defendant pleaded that the suit was 
barred as three years had elapsed from the elate 
On which the last instalment became due. Held, 
that the usual clause, that on failure to pay one 
instalment the whole amount shall be payable on 
demand, gave a mere election to plaintiff of con- 
verting the obligation into a different one; that 
that election was never exercised, and that the 
document continued to be one securing the pajr- 
ment of a debt by instalments as to all of which 
the action had long been barred ; and that it was 
unnecessary, therefore, to consider whether, in 
the present case, “ on demand ” must not be 
-construed according to its meaning at the period 


at which the words were written. Eatiiamakala 
Stjbbammah v . Raghiab . . 7 Mad. 293 

30. Construction of 

bond — Payments towards interest and ; principal . 
Defendants were indebted to the plaintiff in the sum 
of R 1,400. With the object of liquidating this 
debt with interest at 12 per cent, per annum 
the parties executed a bond, whereby it was agreed 
that the defendants should grant an ijara lease of 
certain property for the term of fourteen years to 
the plaintiff’s husband ; and that the rent reserved 
on this lease should be paid by the lessee to the 
plaintiff during the terms in semi-annual payments 
each of R3-12. Held , that, on the proper construc- 
tion of this agreement, the semi-annual instalments 
were to be applied first to the reduction of the 
principal money due, and not to the payment of 
the interest. Siihrnomoyee Dossee v. Bma 
Sounder y Crowd brain . 2 C. Xt. B. 138 

31. Cause of action - — 

Waiver of default in payment. When a sum of' 
money is. payable under a bond by instalments with 
a condition that, in default of paying one instalment 
the whole amount shall then become due, and 
default is made, but the obligee subsequently 
accepts payments of one or more sums as an in- 
stalment or instalments due under the bond, 
such acceptance amounts to a waiver of the con- 
dition of forfeiture, and puts an end to the cause of 
action which had accrued, so that the bond is set 
up again as a bond payable by instalments, and no 
cause of action under the condition arises until 
some fresh default is made in the payment of a 
subsequent instalment. Passamma Row Gartt 
v. Toleti Venkiya ... 5 Mad. 188 

See on the same principle. Her Pershad v. 
Khowanee .... 5E W, 18 

32. — - — Default •— Waiver. 

Where, after default in payment of an instal- 
ment upon a bond, conditioned that upon such a 
default the whole amount of the bond should be- 
come due, plaintiff accepted payment of such in- 
stalment, as also several subsequent ones : — Held, 
that by so doing the parties reverted to the old 
arrangement for payment by instalments, or made 
a new one to the same effect, and that the penalty; 
occasioned by the first default could not be en- 
forced. Gy an Chund v. Jawahxtk 2 N. "W*. 83 

83, -- •; — — — — ~~~ — — ' Waiver of default 

Limitation Acts , 1871 and 1877 , .Art. Civil 
Procedure Code , 1859, s. 194 ; 1877 , s. 210 — Power 
of Court to alter contract between the parties* :-. ; 'Whore;' 
a bond is payable by instalments, and expressly 
stipulates for the payment of the whole debt 
on failure in the payment of any instalment, the 
law of limitation runs on the whole amount of the 
bond against the obligee from the day on which the 
obligor first makes default in the payment of any 
instalment, unless the obligee waive the default, 
and afterwards from the day on which any fresh 
default is made in respect of which there is no 
waiver. The obligee may waive the default under 
Acts IX of 1871 and XV of 1877, Sch, II, Art. 75 
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but the Courts have no authority to compel him 
to waive it. Neither Act VIII of 1859, s. 194, nor 
Act X of 1877, s. 210, confers any authority on the 
Courts to relieve a contracting party from such an 
•express stipulation in a bond payable by* instal- 
ments as to the consequence of default in punctual 
payment of the instalments. A debt being 
presently due, an agreement to pay it by instal- 
ments, with a stipulation that on default the credi- 
tor may demand immediate payment of the whole 
balance due with interest, is not to be relieved 
against in equity. Such a stipulation is not in 
the nature of a penalty, inasmuch as its object 
is only to secure payment on a particular manner. 
The defendant executed to the plaintiff a bond 
payable by instalments, and expressly stipulating 
for the payment of the whole amount on failure 
to pay any instalment on the day fixed. He paid 
the first instalment, but made default in paying 
the second, which fell due on the 3rd August 1878. 
On the 20th August plaintiff sued to recover the 
whole balance due on the bond. Defendant 
admitted the bond, but pleaded tender of the 
amount of the second instalment soon after the due 
date, and prayed for payment by instalments 
without any interest. The first Court passed a 
decree in the plaintiff’s favour for the amount 
claimed with costs, but ordered defendant to pay 
R100 and the costs at once, and the balance by 
yearly instalments of HI 00 each with interest at 
six per cent, till payment. The District Judge, 
on appeal, affirmed the decree, with a slight vari- 
ation as to interest, which he directed the defend- 
ant to pay on overdue instalments only. Held 
by the High Court, on second appeal, that neither 
of the lower Courts had jurisdiction, without the 
•consent of the parties, to substitute, for the con- 
tract made by them, terms which the Court pre- 
ferred. Held, also, that plaintiff was entitled to j 
sue on the day after that on which the default was 
made, — viz., on the day after that fixed for the 
payment of the instalment, — and that the Sub- 
ordinate Judge had no power to rule the contrary. 
Bagho Gobind Paranjpe v. Dipchand 

I. Xi. B. 4 Bom. 96 

34. _ — Waiver of default 

Limitation Act, 1871, Art. 75. Where a bond is 
payable by instalments, with a provision that upon 
•default of payment of any instalment the whole 
sum then unpaid shall become due with interest, 
the creditor, though he can elect but once to 
enforce this provision, may waive the benefit of it 
not only on the first but. on any subsequent 
default. Satracheria v. Setabama 

X. li. B. 3 Mad. 61 

—— — 7 — 7 7 Default in pay- 

ment Expiration of time for specific enforcement of 
contract. A bond for money provided that on fail- 
ure on the part of the obligor to pay interest as agreed 
in the bond, and within a certain period from 
date of the bond, the obligee might sue for posses- 
sion of the immoveable property mortgaged in the 
bond. Default was made in the payment of 
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interest as agreed, but the obligee deferred bring- 
mg a suit for possession of the mortgaged pro- 
perty so long that the time mentioned in the bond 
fw red j ° re he C01lid obtain a decree. Held, 
that under these circumstances a decree for posses- 
sion of the property could not be granted to him 
Balwant Singh v. Gumani Ram 

X. I.. B. 5 All. 591 

r — : 7 Suit on bond — Li- 
mitation— Burden of proof-indorsement of payment 
of instalments. Where a defendant sets up the 
defence of limitation, he must plead it, and show 
that the claim is barred. If, when the plaintiff has 
proved his case, the fact show that the cause of 
action accrued at a date earlier than the period 
of limitation, and the plea of limitation has been 
set up by the defendant, the latter will be entitled 
to take advantage of the plaintiff’s evidence that 
the claim is barred, and to have judgment given 
in his favour. The obligee of a bond by which 
obligor covenanted to pay the sum of R3,000 by 
annual instalments of R200, and in which it was 
also agreed that payments of the instalments 
should be indorsed on the bond, brought a suit 
against the obligor, alleging default in payment, 
and claiming to recover the amount of the bond. 
He gave credit for payment of the instalments for 
seven years, and alleged that his cause of action 
arose upon default in payment of the eighth in- 
stalment. The bond showed on its face indorse- 
ments of the payments for which credit was given. 
The obligor alleged that no instalments were paid 
after the third year, that therefore the debt be- 
came due at an earlier date than that stated by 
the plaintiff, and that the claim was barred by 
limitation. Held, that, inasmuch as the defendant 
adduced no evidence to show that the later in- 
stalments were not paid, and inasmuch as the 
evidence produced by the plaintiff did not show 
that the debt accrued at a date earlier than the 
limitation period, the plea of limitation failed. 
Radha Erasad Singh v. Rha jan Rai 

X. I*. B. 7 All. 677 

37. Power of Court to alter 

terms of specially-registered bond— Act 
VIII of 1859, s. 194 — Order to pay by instalments— 
Superintendence of High Court. By a bond speci- 
ally registered under Act XVI of 1864, the obligor 
stipulated to pay the entire amount secured there- 
by with interest at the rate therein mentioned 
on a day therein mentioned. There was a further 
stipulation that, on default of payment, the bond 
was to be enforced as a decree. On failure of 
payment, the obligee applied for execution under 
s. 53, Act XX of 1866, but the Subordinate Judge 
ordered the payment to be made by instalments. 
On an application to the High Court under s. 15 
of the Charter Act : — Held , that the Subordinate 
Judge had no jurisdiction to pass a decree on the 
bond altering or varying its terms. S. 194, Act 
VIII of 1859, did not apply. Khettea Mohtjn 
Baboo v. Rashbehari Baboo 

i 5 B. Xi, B. 167 : 13 W. B. 252 
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■ --Bond registered under Act 
XVX of ■ 1884* ss. 51 and 52 — Execution . in 
default of payment of interest Where a bond was 
registered under ss. 51 and 52 of Act XVI of 1854 
and by Its terms a fixed amount of Interest was to 
be paid at the end of every month t—Held, that, 
by .virtue of special registration, the obligee was 
entitled to movefor execution In respect of each 
instalment of interest due. Manthareswara 
Aiyar tv Kamala Kaiser . . 3 Mad, 88 

39. Penalty—, 1 8/, ipulation to pay 

■double ike amount of debt on default of payment of 
any ■< instalment . A stipulation by which, on default 
of payment of one instalment, double the entire 
amount of the debt due under an instalment bond 
was to become at once payable, held to be in the 
nature of a penalty. Josm Kali das v. Koli 
Dada Arhesakg . . 1. L. R, 12 Bom. 555 

' , *9’ 7 7 - Suit for contribu- 

tion by deMor who has paid money due under a bond 
against heir of co-obligor of bond— Limitation— 
Limitation Act (XV of 1877), s. S— Minority 

Nature of the rights of co-obligees discussed. In 
the case of co-obligees of a money bond, in the ab- 
sence of anything to the contrary, the presumption 
or law is that they are entitled to the debt; in equal 
shares as tenants in common. Steeds v. Steeds , 

1*' r ^ c *rred Hence, where one 

or two co -obligees is a minor, limitation will run 
as against the other co-obligee, who is not a minor, 
m respect of that portion of the debt to which he is 
ed and s - & °f the Indian Limitation Act, 
187^, wii not apply. Manzur Alt v. Mahmud-un- 
K,SSA * I. 3j. K. 25 All. 155 

7 . C om ■— — — 7~ — —™-~ Stamp Act (II of 

m "> 9 (^Promissory Note. The defend- 

ant passed to the plaintiff a document to this effect : 

1 iiave this day taken from you in cash B48 (forty-* 
eight). I have received this amount. 1 shall 
Ivlmf ! iiS T n ?t V thout ^king any objection, 
fT U \ demand W The document 
attested by two witnesses. It bore a one- 
amm adhesive stamp, field , on a construction of 
the document, that it was a bond within the mean- 

Imn S ’-“ the Jndian 8tain P Act (II of 

ISkl) ; since the document was attested and was 

oh " t0 l# 01 ? er ° r bearer ’ and executant 

Vmt o LSe f to par t5]0 woney to another. 

Venku v. biTARAM 1 (1905) I. Ii, R. 29 Bom. 82 

Act {viHToj lm, ~Ti a Sir md .Ti 
Mmor Guardian— Administration bond passed to 
Judge— Ref usal of the Jndgeto assign— Appeal No 
appeal lies from au order passed by the District 

fvll? o” 18w7d7 ' 0l th ( C Guardi:m a,ld Wards Act 
facW s S if 7 r‘ U8 r“- S,gri the b0Jld - Abend 
to 189fti fkk Guardlai \ aml Wards Act (VIII 
to 1890) is to he gtven to the Judge of the Court 

f°. mnreior the benefit of the Judge for thetime 
being, wither without sureties as ma7 be nrescrtb 
ud, engaging duly to account for “tot toe guard-’ 
ten may receive in respect of the property 7 the 


ward. There is nothing in toe section or in the 
form as given in the schedule of the High Court 
Circular Orders, which suggests that toe bond 
ceases to operate either on the death of the guardian 
or of the ward or on the cesser or otherwise of the 
guardianship, so that a right of suit would still 

evenfa Ue toe7 t 7 t ^ Cli r ng , the ha K> en »g of these 
■n&. The District Judge can in his discretion 

under such circumstances assign such a bond to a 
proper person. Gaxpat v. Ak'ka ( 1905) 

I. Xu R. 30 Bom. 184 


Altering a docu- 


ment— Material alteration. Any change in an instru- 
ment, which causes it to speak a different iatmuaee 
in legal effect, from that which it originally spoke 
which changes the legal identity or character of 
the instrument either in its terms or the relation of 
the parties to it, is an alteration, which will invali- 
date it against all parties not consenting to the. 
alteration. It is of no consequence whether the 
alteration would be beneficial or detrimental to 
i J“® P aH y nought to be charged on the contract* 
j Where alter a bond had been executed by the first 
| defendant and delivered to the plaintiff, the name 
! °\ second defendant was added as an executant 
j without any authority from him and without the 
[ °$ the first defendant. Meld, that 

i this was such an alteration in the deed as would 
vitiate, it against the first defendant. Held , fur- 
ther, that the plaintiff was not entitled to succeed 
oil the basis of the original consideration and to 
rely on the altered bond as proof of acknowledg- 
ment. Master v Miller, 1 Sm. L. C. 767 (11% 

vm’ il f f n 9 'V CurU$ v * ^ i Or. 

: 10 7. 6. 1 . 187 ; Dodge v. Pringle , 29 l, J. 

i'Ji. i In re How & ate f r»d Osborn's Contract , [19021 
1 Ui. 4ol ; Gognn. Chunder Chose v. Dhoronidhur 
Mundal, I.L.R. 7 Cult:, fill ! ; Davidson v. Cooper, 
lo M. & II. o4o ; 07 It. ii. (I3S ; Gardner v. Walsh. 
° v A '. L -£ 3 '’ 24 A- •/. Q. Ii. HS5.; Kararnn AU 
v. A arum Singh 2 Punjab L. It. 107; Motilal 
o nanct v. Monmohun Cassami, 5. (J. W. -N." -86 ^ 
Almaram v. Umedram , 1. L. B. 25 Bom. OKI • Sub- 
rahmama Ayyan v. Krishna Ayyan, I. L. B. 23 
or'JAl :* Mwntjtil Sen v. Shankar Salmi, I. L. B. 
i j AU. y&o ; Aldenxm v. Langiale, 3 B. & Ad. 
bf>0, referred to. Code Chandra Das v . Vkasa- 
kna Kumar Cuanhea (1900) . 

I. Ii. K. 33 Calc. 812 
s.c. 10 C. W. 3ST. 788 

44. -• - Instalment bond, 

registered— Cause of act-ion— Default— Waiver—. Li- 
mitatmi— Limitation Act (XV of 1377), Sch. 11, Arts, 
to mid 116. Where in an instalment bond it was 
provided that on default in the payment of one 
List toe creditor would be able to realise the entire 
amount due under the bond : Held, that it was 
open to the creditor, if default were made, to sue 
at once for toe whole amount or if he so elected to 
waive the benefit of the proviso. Default was 
made in October 3897 and the present suit was 
brought in 1900 for instalments for six years before 
suit. Held , that the plaintiff was entitled to a 
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decree, Art. 116 of Sch. II of the Limitation Act 
being applicable to the suit which was brought 
on a registered bond. Rup Narain Bhatta- 
cbarya v. Gobi Nath Mandol (1906) 

II C. W. N. 003 

45. — — — — — Unconscionable 

bargain — -Circumstances under which relief may be 
granted by the Court A person of the age of some 
twenty-eight years, the son of a wealthy father, 
but of profligate habits and greatly in need of 
money, his father having refused to supply him, 
executed a bond to secure a sum of Rs. 500, with 
interest which amounted to Rs. 37-8-0 per cent, 
per annum, with six-monthly rests. The bond 
further contained a stipulation that the borrower 
should not be empowered to repay the money with- 
in three years. And if he did pay within three 
years, he should nevertheless be obliged to pay three 
years 5 interest at the rate mentioned. Held , 
that although it could not be said that the execu- 
tion of this bond was procured by means of undue 
influence or that the rate of interest penal, never- 
theless the bargain was an unconscionable bargain 
against which the Court might properly give relief. 
The High Court affirmed the decree of the lower 
Appellate Court which gave the plaintiff the princi- 
pal sum with simple interest at the rate of 24 per 
centum per annum. Madho Singh v. Kashi Bam, 
I. L. R. 9 All. 228 ; Kir pa Earn v. Sami-ud-din 
Ahmad Khan , I. L. R. 25 All. 284 ; Kamini Sun- 
dan Chaodhrani v. Kali Prosunno Ghose , I. L. 
R. 12 Calc. 225 ; Kunwar Ram Lai v. Nil Kanth , 
L. R. 20 I. A. 112 ; and Rajah Moham Singh 
v. Rajah Rup Singh , L. R. 20 I. A. 127, referred to. 
Balkishan Das v. Madan Lal (1907) 

I. Is, R. 29 All. 303 

40, T cancellation of— Power of the 

District Magistrate to cancel a security bond. A Dis- 
trict Magistrate has power under s. 125 of the Code 
of Criminal Procedure to direct the cancellation of a 
bond to keep the peace, executed on an order by 
a Subordinate Magistrate, on other grounds than 
that the bond is no longer necessary. Barka 
Chandra Dey v. Janme joy Dutt , I. L. R. 32 Calc. 
948 , overruled. Nabu Sardar v. Emperor (1906) 

I. Is. R. 34 Calc. 1 

47. execution of — Evidence Act (I 

of 1872), s. 68 — Attesting witness , if available, must 
he called to prove a mortgage bond even if object is 
only to enforce the personal covenant . Where one 
of the witnesses who have attested a mortgage 
bond is available, the execution of such bond can- 
not, under s. 68 of the Evidence Act, be xDroved 
otherwise than by the evidence of such witness, 
even when the object of proving such execution has 
reference only to a personal covenant to pay, which 
is severable from the security created by the bond. 
Veerappa Kavundan v. Ramasami Kavundan 
■(1907) .... I. L.R.' 30 Mad. 251 

48. — Bond given for the 

performance of a public duty, but not under the pro- 
visions of any law not within the exception to s. 74 


of Contract Act — Right of suit — Civil suit maintain- 
able in respect of act amounting to criminal offence — * 
Limitation Act {XV of 1877), Sch. II, Arts. 6, 115— 
Local Board's Act {Madras), ss. 162-C and 162 -D 
do not bar a civil suit on contract. An agreement 
between a contractor and a Local Board contained 
the following terms : “ As I have taken over under 
contract for R406 the right to collect the fees on 
the articles brought for sale in Udipi market from 
1st April 1902 to 31st March 1903, I am bound to 
act according to the following conditions : — I am 
not entitled to collect more than the undermention- 
ed rate of fees from the persons seated and trading 
on the site of the fair. 


Rate of fees. 

R A, p. 

Each head-load * * .002 

„ cart-load . . .020 

I am bound to put up a board with the rates of 
fees to be collected by me and my name in English 
and Canarese in a public place in the market. If 
I, my agent, or servant were to act contrary to the 
above regulations, I shall be liable to pay a fine 
not exceeding R50 imposed by the President of the 
Taluk Board, or I am not entitled to object if my 
gutta is put up for auction again subject to the 
loss that may be sustained by the Taluk Board. 9 * 
Under the terms of the above contract, the Presi- 
dent of the Taluk Board imposed on the defendant 
a fine of R20 on 4th November 1902 in respect 
of illegal excessive collections made by his agent. 
The defendant not having paid the fine, the Presi- 
dent instituted a civil suit for the amount of the 
fine on 4th January 1904. Held, that the suit 
was maintainable, although the acts of the de- 
fendant’s agent amounted to a criminal offence 
and no criminal proceedings were taken against the 
agent. It is doubtful whether the doctrine that a 
person injured by a felonious act cannot seek civil 
redress without prosecuting the felon in the Crimi- 
nal Courts, applies in India ; and the doctrine does 
not apply where a principal is used in the Civil 
Courts in respect of the wrongful acts of his agent. 
Held, also, that the agreement in question was not 
a bailbond or recognisance within the meaning of 
the exception to s. 74 of the Contract Act, and 
though given for the performance of a public duty, 
it was not given under the provisions of any law. 
The exception to s. 74 did not apply and the plaint- 
iff was entitled to reasonable damages under 
the section. Held, also, that the suit was based 
on contract and for purposes of limitation fell 
within Art. 68 or 115 of Sch. II of the Limitation 
Act and not under Art. 6 of the schedule. Held, 
further, that the penal clauses of ss. 162-C and 162- 
D of the Local Board’s Act did not preclude the 
plaintiff from suing the defendant on his contract. 
President op the Taluk Board, Kundapur- 
v. Burde Laksiiminarayana Kampthi (1908) 

I. Is, R. 31 Mad. 54 
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See Evidence— Civil Cases — Miscel- 

laneous Documents, Books. 

I, Xi. R, 15 Mad, 241 

See Evidence— Accounts and Account 
Books. 

See Merchandise Marks Act, s. 2. 

I. L. B. 26 Calc. 232 

&se Trade Mark. 

I, D. B. 26 Bom. 289 

<s BOOTH. 951 

— ~~ — meaning of— 

See Bombay District Police Act, 1867, 

s. 33 . . I. B. B. 22 Bom. 746 

BOTTOMBY-BOHD. 

1. Advance for repair of ship — 

Master’s Hen for wage* — Priority. A , the agent 
for the ship in port at Bombay, lent the master 
money on a bond, in the nature of a bottomry- 
bond, which he obtained from the master under 
pressure of necessity. It appeared that A 9 at the 
time of the making of the bond, had funds of his 
principal’s in hand. Held, that the master’s lien 
for wages has priority over the bond-holder. In 
the matter of the “ Good Success,” Mac; queen 
v. Fuzzul Mahomed Essau 

1 Ind. Jur. N. S. 303 

% — « Supply of necessaries to 

foreign ship — Claim for , again si proceeds of 
ship — Statute. 7 Geo. /, c, 21 r s. ■ 2 . The Statute 
7 Geo. i, c. 21, s. 2 (which declared void all con- 
tracts by way of bottomry made by any subject of 
His Majesty on any ship in the service of foreigners 
bound or designed to trade to the East, and all 
contracts for loading or supplying such ships with 
goods, etc., or with any provisions, stores, or 
necessaries, ■■etc.), "is' 'repealed by implication* 
When a suit is brought by material men for neces- 
saries supplied to a foreign ship against the surplus 
proceeds of such ship lying in the registry of the 
Court, and there is no opposition" on the part of the 
owners of these proceeds, the Court has a discretion- 
ary power to allow the claim of the material men 
to be paid out of such unclaimed proceeds. In, re 
the proceeds of the u Asia.” Enparte Hormas.ii 

5 Bom. O. C. 64 

3, -—-— — Master’s lien for wages — 

Sale of ship — Charterer — Priority. The charterer 
of a ship advanced money to enable her to com- 
plete the voyage, and obtained as security a “ bot- 
tomry-bond,” signed by both the master and owner. 
On the completion of the voyage, the charter- 
er got the ship arrested and sold, and the money 
was brought info Court. Before any order had 
been made for the payment of the proceeds out of 
Court, the master also had got the ship arrested 
at his suit for wages due, but no decree had been 
obtained. Subsequently, the charterer, without 
notice to the master, obtained an order of Court 
for the payment of the proceeds of sale to satisfy 


his bottomry-bond. Thereupon the master ap- 
plied to restrain the charterer from taking the 
money out of Court until the claim for wages had 
been first satisfied. Held , that the master had a 
lien on the proceeds for wages due to him at the 
time of the sale of the ship, prior to that to the 
bottomry-bond-holder, and that he was entitled 
to have the proceeds retained in Court until the 
hearing of his claim. In the matter of the ship 
“ Portugal.” . 5 B. I*. B, 258 

4. — Master’s lien for disburse- 

ments and wages —Towage— Priority of lien . A 
ship was chartered for a voyage from Calcutta to 
Jedda and back. While at Jedda, the master 
found it necessary to borrow money for the wages 
of the crew and other purposes' ; and with the con- 
sent of the owner, tenders were invited by advertise- 
ment for a sum for which a bottomry- bond was to 
be given. Several tenders were made, and one 
by the Charterer of the ship was accepted. A 
bottomry-bond was executed by the master, with 
the consent of the owner, in which was included 
the expense of certain repairs which had been 
found necessary at an intermediate .' port on ■ the., 
voyage from Calcutta, and for which the master 
had made himself liable. By the bond the master 
bound, himself, his heirs, executors,- and adminis-'. 
trators, for the payment of the sum named therein, ' 
and part of the consideration, was expressed to - be 
the payment of the debt which the master had in- 
curred at the .- intermediate port. On aiTiviiig in 
the Ilooghly, the ship was taken in charge by a» 
pilot, under whose advice the ■master” engaged a. 
steamer to tow her to" Calcutta. He was sued in 
Calcutta for the hire of the steamer, and had to- 
pay the claim. When the ship arrived in Calcutta, 
the bond-holder obtained a decree on his bond,, 
and had the ship arrested and 'sold,; '.but on. the;; 
application of the master, who had put in/a claim 
for wages, the Court ' ordered that- the. 'proceeds;- 
should remain in Court pending the consideration 
of the master’s claim. In a suit by the master 
to recover the balance of wages due to him as. mas- 
ter of the ship, and for the expense of the steamer 
which towed the ship up the river to Calcutta ' 
Held , that the towage was a disbursement fairly 
made, and of which the bond-holder had the 
benefit ; the master, . therefore, had; a, Hen on the 
ship for such disbursement. Semhle : The master 
also had a lien for wages down to the time when 
he was- duly discharged, and not 'merely... • down; to - 
the time of the arrival in port and arrest of the 
ship. The master, however, having bound himself 
.by the terms of the bond, was; precluded -.-..thereby. ; 
from setting up his lien against that of the bond- 
holder, to whom, on the face of the bond, he had 
constituted himself a debtor, hi the matter of the 
ship 44 Portugal ”, . . 6 B. Xi. B. 323 

5. Bight of suit. A suit will not lie 

in an ordinary bottomry- bond given by the master 
of a vessel against the owner to recover the 
amount thereof. Gladstone, Wyllie & Co. v. 
Harrison ',/■■// : : , ■ . 24 W. B. 50 
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6. Owner’s covenant to pay — 

Construction of deed of hypothecation — Uncertainty 
of agreement . The owners of a vessel for the pur- 
pose of repairing it borrowed a sum of R 10,000 
from the plaintiff and executed an instrument 
stating the purpose of the loan and hypothecating 
the vessel to him and promising to repay the prin- 
cipal with interest by the 12th of March 1891. 
The instrument proceeded as follows : — “ You have 
no h connection with the security or seaworthiness 
(yogyam) of the said ship up to the above stipulat- 
ed time. If the money is not paid in the said 
stipulated time, we shall add vattam at R20 per- 
cent. per annum on the amount of principal and 
interest accruing on that date, adding vattam once 
in twelve months until date of payment after the 
said stipulated time on the hypothecation security 
(adamana yogyam) of the said ship, and shall get 
back this mortgage bond.” The money was not 
repaid on the stipulated date, and the vessel, 
after making several voyages, foundered in port. 
h hld } that the instrument was not a bottomry- 
bond, and the plaintiff was not entitled under 
it, regarded as an instrument of hypothecation 
merely to recover the enhanced interest referred 
to in the passage above quoted, because that part 
of the agreement was void for uncertainty. Asan 
Kuthu Sahib Mercoyar v. Ramanathan Chetti 

I. L. R. 22 Mad. 26 

BOUGHT AND SOLD HOTES. 

See Contract — Bought and Sold Notes. 

See Evidence — Civil Cases — Second- 
ary Evidence — Unstamped or 

Unregistered Documents. 

I. L. R. 14 Bom. 102 

See Evidence — Parol Evidence — Vary- 
ing or Contradicting Written 
Instruments . . 9 B. L. R. 245 

I. L. R. 17 Calc. 173 

See Stamp Act, 1879, Sch. I, Art. 46. 

I. L. R. 14 Bom. 102 

BOUNDARY, 

See Decree — Form of Decree — Gen- 
eral Cases . I. L. R. 4 Calc. 69 

See Evidence — Civil Cases — Maps. 

I. L. R. 16 Calc. 186 

See Jurisdiction of Civil Court — Re- 
venue Courts — Orders of Revenue 
Courts . . . 16W.R. 109 

See Landlord and Tenant 

13 C. W. N. 702 

See Sundeebuns Boundary. 

2 B. L. R. P. C. 33 

_ alteration of— 

See Zamindar — Power of Zamindar. 

W. R. 1864, 355 


BOUNDARY —contd. 

— confusion of— 

See Landlord and Tenant — Obliga- 
tion of Tenant to keep Holding 
distinct. 5 C. W. N. 846 

-description of, in plaint— 

See Bengal Tenancy Act, s. 148, cl. (h) 

5 C. W. N. 121 

7 C. *W. N. 615 

dispute as to — 

See Bengal Survey Act V of 1875. 

I. L. R. 6 Gale. 453 

I. L. R. 13 Calc. 280 

See Bengal Tenancy Act, s. 103. 

I. L. R. 19 Calc. 641, 643 

See Bombay Land-revenue Code, ss. 
119, 120, 121. I. L. R. 25 Bom. 312 

I. L. R. 10 Bom, 456 

See Evidence — Civil Cases — Maps. 

I. L. R. 27 Calc. 336 

See Onus of Proof — Limitation and 
Adverse Possession. 

I. L. R. 19 Calc. 660 

See Possession, order of Criminal 
Court as to-Disputes as to Right 
of WAy, Water, etc. 

6 C. W. N. 161 

See Special or Second Appeal — Or- 
ders SUBJECT OR NOT TO APPEAL. 

I. L. R. 21 Calc. 935 

See Special or Second Appeal — Other 
Errors of Law or Procedure — 
Local Investigation. 

1, L. R. 21 Calc. 504 

See Superintendence of High Court 
— Civil Procedure Code, s. 622. 

I. L. R. 21 Calc. 935 

... ... fluctuating — 

See Accretion — New Formation of 
Alluvial Land — Rivers or Change 
in Course of Rivers. 

11 B. L. R. 265 : 18 W. R. 160 
L. R. I. A. Sup. VoL 34 

marks — 

See BCmbay Land Revenue Act, 1879, 
s. 56 . . I. L. R. 15 Bom. 67 

See Madras Boundary Marks Act. 

I. L. R. 1 Mad. 192 

I. L. R. 7 Mad. 280 

— interfering with — 

See Magistrate, jurisdiction of — 
Special Acts — Bombay Land Re- 
venue Act (V of 1879). 

I. L. R. 13 Bom. 291 

See Rules made under Acts. 

I. L. R. 13 Bom. 291 
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proof of— 

See Res Judicata — Matters in Issue 

I. L. R. 19 Calc. 312 

— „ question of— 

See Bengal Tenancy Act, s. 158. 

I. L. R. 17 Calc. 277 

? ~ specification of— - 

Se Q Grant — Construction of Grant. 

I. L. R. 22 All. 96 

See Plaint — Form and Contents of 
Plaint — Boundaries. 

1; ■' — Demarcation of boundary 

line — Beng. Meg . X of 1822, ss. 2, 3, and S — Suit 
for declaration of boundary contrary to survey 
award — Proprietary rights, exercise of — Presump- 
tion of ownership — Beng. Beg. XI of 1825 , s. 5, 
cl. 12. At the time of the Permanent Settlement 
the northern boundary of the pergunnah Shoosung 
(situated in Mymensingh, at the foot of the Garrow 
hills) was not defined by Government. From 
before that time, and certainly for more than sixty 
years, the zamindars of the pergunnah have al- 
ways, but in an irregular and uncertain manner, 
exercised certain rights in the Garrow hills and 
over the inhabitants, who are half savages, such 
as hunting elephants, cutting wood, levying cesses 
on the inhabitants when possible (including in 
some parts of the hills a tribute of one rupee per 
hut), and exacting occasional services from. them. 
Government held a survey, and declared the 
northern boundary of pergunnah Shoosung to be 
a line running along the base of the Garrow hills. 
The zamindar thereupon sued to set aside the 
survey, and for a declaration that the northern 
boundary lay many miles further north, and that 
the intermediate hill country belonged to him as 
forming part of pergunnah Shoosung. Held (by 
Seton-Karr, J .), that the acts of possession proved 
by the zamindar were sufficient under the circum- 
stances to prove Ms proprietary right in the dis- 
puted tract, and for the passing of a decree in his 
favour. Held (by Macpherson, J.), that they 
were not sufficient to entitle him to a decree, being 
a<ffcs of mere easement independent of possession. 
Held by Peacock, C.J., Jackson and Pheae, JJ 
on appeal under the Letters Patent, that the rules 
laid down by Regulation X of 1802 were intended to 
take effect only within the tract of country des- 
cribed in s. 2, within which the administration of 
civil and criminal justice, etc., was by s. 3 declared 
to be vested in an officer to be denominated the 
Civil Commissioner of the north-eastern parts of 
Rungpore. The proviso in s. 8 wais not intended 
to give substantive powers to the Governor Gen- 
eral in Council in respect of other tracts of the 
country, and cl. 2 of the same section did not in- 
tend to take away the power of any Civil Court 
except within that tract. The proviso contained 
in s. 8 does not authorize Government to separate 
any part of the Garrow country beyond that des- 


BOUHD Alt Y — contd. 

cribed in s. 2 from the district and from the gen- 
eral Regulations, bnt merely directs the separation 
of such tracts from the estates of the neighbouring 
zamindars, and the discontinuance of the collection 
of cesses by the zamindars from the Garrows. 
By cl. 2, s. 8, the jurisdiction of the Civil Courts 
is taken away only in respect of acts of the above 
description, done under the authority of the Gov- 
ernment ; but that floes not take away the right 
of a zamindar to contest a survey award drawing 
a line which deprives him of part of his zamindari 
and his permanently-settled estate. Where a 
Rajah had exercised rights and collected dues on 
certain hills and in forests north of an alleged line, 
and it was the unanimous opinion of all the rev- 
enue authorities that the forests were within his 
permanently-settled estate, the assumption by 
them and Government of such line as the boun- 
dary of the Rajah’s estate, throwing upon him 
the onus of proving his claim to any portion north 
of that line, was held to be arbitrary and ano- 
malous. If such proceedings were adopted under 
cl. 12, s. 5, Regulation IX of 1825, they were 
wholly irregular, and the irregularity can be no 
ground for excluding the Court from examining 
them. ‘When a man is found exercising, on both 
sides of a boundary line, without objection, rights 
of ownersliip or incorporeal rights, and when it 
is not shown that there is any other owner of the 
soil, or that any objection to the exercise of such 
rights was made during a long course of years, 
his acts cannot be treated as the encroachments 
of a wrong-doer. Per Pheae, J. — Where acts of 
user illustrate all the modes of enjoyment of which 
a disputed property can reasonably be expected 
to be capable, it can be rightly attributed to pro- 
prietorship of the tract upon which they were 
exercised. Government v. Rajetshen , Singh 
8 W. R. 343 ; and on appeal, 9 W. R. 426 

2. Disputed boundary- — -Survey : — 

Suit for land from lessee of adjoining Mouzah . 
In a suit by the lessee of a mouzah to recover pos- 
session of a piece of land from a lessee of an ad- 
joining mouzah, both making title under one zamin- 
dar where a survey had taken place at a time when 
both mouzahs to which respectively the land was 
claimed as belonging were in his possession, and 
when neither of the leases were in existence 
Held, that the suit involved simply a question of 
boundary, and what was to be ascertained was to 
which mouzah the land in dispute was found to 
belong at the time of the survey. Ameeree Beg- 
um v. Gobind Pandey . . 15 W. R. 35 

3. Question of boundary — Evi- 

dence in cases of disputed boundary — Onus pro- 
bandi.^ In questions of boundary, especially where 
the dividing line in dispute runs through waste 
lands which have not been the subject oi definite 
possession, the rule as to the burden of proving the 
affirmative is not applicable. The litigants are 
in the position of counter-claimants, and both 
parties are bound to do what they can to aid the 
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Court in ascertaining the true line. Lukhina- 
bain Jagadeb v. Jadu Nath D:eo 

I. L. R. 21 Gale. 504 
Ii. R, 21 1. A. 39 

4. — Privy Council , 

practice of — Reports of Deputy Collectors at local in- 
vestigations. Unless there be very good grounds for 
dissenting and differing from the reports made by 
the Deputy Collectors upon local investigations, 
the Courts even in India, and a fortiori the Courts 
in England, in dealing with boundary questions 
■ought to give great weight to them and to be guid- 
ed by them. The Privy Council will never in- 
terfere with the finding of an Indian Court upon a 
question of boundary, unless they are clearly 
satisfied that there has been some plain miscar- 
riage in the conduct or decision of the case upon 
which they can put their hands, and make it the 
ground for an order reversing or varying the decree. 
Ram Gopal Roy v . Gordon, Stuart & Co. 

17 W. R. 285 : 14 Moo. I. A. 453 

5. — — Ascertaining and defining 

boundaries. The appellant having obtained a de- 
cree in 1854 declaring him entitled to erect bound- 
ary pillars according to a certain khusrah : — Held, 
that it was now a work of great difficulty to as- 
certain and define the boundaries, and that the 
Court in executing that decree was not precluded 
from taking into consideration other decrees be- 
tween the same parties, not as contradicting or 
altering that khusrah, but as explaining and sup- 
porting the views taken, by the Court of what the 
boundaries really were according to the khusrah. 
Rajendro Kish ore Singh v. Hyabul Singh 

17 W. R. 379 

BRAHMINS, FEEDING OF. 

See Will . . 12 C. W. N. 1083 

BRAHMO SAMAJ. 

See Hinhu Law— Adoption— Evidence 
op Adoption 1. 1*. R. 30 Calc. 999 

See Probate and Administration Act 
(V of 1881} . . 7 0.W.3ST. 895 

— Maniage — Polygamy— Act III of 1S72> 

s. 19. A marriage performed in accordance with 
t too ; rites of the Rrahmo-Somaj is invalidated by 
the fact that either of the parties thereto has a. 
husband or wile by a previous marriage alive. 
SONALUXMI V. VlSHNUPEASAP (1904) 

I. Xj. R. 28 Bom.. 597 

BREACH OF CONDITION. 

See Landlord and Tenant — Altera- 
tion op Conditions op Tenancy. 

■See Landlord and Tenant— Forfei- 
ture — Breach of Conditions. 

I. Xj. R. 25 Bom. 32 

■ See Will — Construction 

12 B.LE.1 
14 B. Jj. R. 00 ; 22 W. R. 377 
L. R. 1 1. A. 387 
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BREACH OF CONTRACT. 

See Act— 18-59- XIII. 

See Contract— Breach of Contract. 
aee Damages. I. L. R. 34 Calc. 419 
See Damages— Measure and Assessment 
of Damages — Breach of Contract. 
See Damages — Suits for Damages — 
Breach of Contract. 

See Jurisdiction — Causes of Jurisdic- 
tion-Cause of Action — Breach of 
Contract. 

See Limitation Act, 1877, Arts. Ho, 
116 (1859, s. 1*, cls. 9 and 10). 

See Limitation Act, 1877, Sch. II, 
Art. 116. 

I. X,. R. 25 Mad. 50, 55, 587 

See Principal and Surety. 

X. L. R. 36 Calc. 626 

See Vendor and Purchaser — Breach 
of Covenant . 7C.W. N. 905 

See Workmen’s Breach of Contract 
Act (XIII of 1859) s. 1. 

X. Is. R. 36 Calc. 917 

before complete performance — 

See Damages, measure of. 

X. Xj. R. 36 Gale. 617 

by decree-holder — 

See Decree — Construction of Decree 
— Consent Decree. 

I. D. R. 28 Calc. 557 

1. — — Procuring breach — 

Knowledge of the contract — Suit for damages. In a 
suit bo recover damages for procuring a breach of 
contract, the plaintiff must establish not merely 
that the defendant procured the other defendants 
to commit a breach of contract, but that he did 
so knowing that there was that contract. Pandu- 
rang v. Nagu (1906) . I. Xj. R, 30 Bom. 598 

2. — — Breaches of Con- 

tract Act {XI 11 of 1359), ss. 2 and 3 — Expiry of 
term — Recovery of advance and enforcement of con- 
tract after term expired — Successive complaints, 
dismissal of — Effect. When the term of a con- 
tract coming within Act XIII of 1859 expires, the 
contract cannot be specifically enforced, nor can 
the money advanced be recovered, by a proceeding 
before the Magistrate under that Act, when suc- 
cessive complaints against a workman were dis- 
missed. Held, that any remedy the complainant 
might have had under the Act was barred. 
Khoda Buksh v. Moti Lal Johori (1906) 

11 C. W. N. 247 

BREACH OF CONTRACT ACT (XIII 
OF 1859). 

See Workmen’s Breach of Contract 
Act. 

ss. 2, 3— 

See Breach of Contract. 

11 C. W. N. 247 
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BREACH OF COVENANT. 

See Vendor and Purchaser— Breach 
or Covenant. 

by lessee — 

See Landlord and Tenant. 

12 C. W. N. 028 
I. Is, R. 85 Calc. 688 

See Limitation Act (XV of 1877). 

12 a W. N. 628 
. L. R. 85 Calc. 683 

BREACH OF THE PEACE. 

See Criminal Procedure Code (Act V 
of 1898), ss. 5, 106, 107, 110. 

See Criminal Procedure Code, s. 145. 

I. Is, R. 32 Gale. 771 

See Security to keep the Peace. 

dispute likely to cause — 

See Criminal Procedure Code. 

8 C. W. N. 180, 373, 517, 590, 781 

See Possession, order of Criminal 
Court as to— Likelihood of Breach 
of Peace. 

See Public Servant, Possession, Re- 
cognizance TO KEEP THE PEACE. 

See Recognizance to keep the Peace. 

meaning of “ offences involving a 

breach of the peace ” — 

See Security for Good Behaviour. 

I. L. R. 80 Calc. 366 

— — , procession likely to cause — 

See Madras Police Act, s. 21. 


I. Xi. R. 17 Mad. 37 
Disobedience of 


order— Evidence— Penal Code ( Act XLV of I860), 
s. 188 — Criminal Procedure Code { Act V of 
1898), s. 144. To constitute an offence under 
s. 188 of the Penal Code of disobedience to 
an order issued under s. 144 of the Criminal 
Procedure Code, there must be definite evi- 
dence on the record to show that such disobedi- 
ence is likely to lead to a breach of the peace. 
Brojo Nath Ghose v. Empress, 4 C. }V . N. 226 . 
Ram Gopal Daw v. Emperor (1905) 

I. L. R. 32 Calc. 793 


Dispute concern - 
Code ( Act V of 
-Omission to state 


ing land — Criminal Procedure 
1898), s . 145 (I ) — Initiatory order- 
therein specific grounds for the apprehension of a 
likelihood of a breach of the peace — Express 
reference in the order to a police report containing 
sufficient grounds for such apprehension — Suffi- 
ciency of statement of grounds . Where an 
initiatory order under s. 145 (1) of the Criminal 
Procedure Code was drawn up in the 
following terms: — “ Whereas it appears from the 
police report, dated the 23rd January 1905, that 


BREACH OF THE PEACE — concld. 

there exists a dispute, which is likely to cause a 
breach of the peace, between the abovenamed 
parties for the possession of 2 bighas and 18 cot- 
tahs in three plots of land . . . it is ordered 

that the said parties do attend, etc., 55 — and the 
police report set out sufficient grounds for the 
apprehension of a likelihood of breach of the peace. 
Held, that the order was not defective, because it 
was not self-contained and did not state in ex- 
press terms the grounds upon whith the Magis- 
trate was satisfied that a dispute likely to cause a. 
breach of the peace existed, when such grounds 
appeared in the police report on which the order 
was founded and to which it made reference in 
express terms. Golack Chundra Pal v. Kali 
Charan De, I. L . Pi. 13 Calc. 175 ; Dhunpt Singh v. 
Chatterput Singh, 1. L. B. 20 Calc. 413 , approved 
of. Khosh Mahomed Sirkar v. Nazir Mahomed 
(1906) . . . I. Xi. R. 33 Calc. 352, 

BREACH OF PROMISE OF MARRIAGE. 
See Marriage. 

See Small Cause Court Presidency 
Towns— Jurisdiction — Breach op 

Promise of Marriage. 

I. L. R. 24 Mad. 052 

BREACH OF TRUST. 

See Criminal Breach of Trust. 

See Criminal Misappropriation. 

See Criminal Procedure Code. 

I. Xi. R. 30 Bom. 49 

See Endowment. 

I. Ii. R. 34 Gale. 587 
See Executor . I. Xi. R. 26 Bom. 801 
See Hindu Law. I. Xi. R. 31 Mad. 230 

See Limitation Act, s. 10. 

I. Xi. B. 20 Mad. 398 
See Partnership Property. 

18 B. Ii. R. 307, 308, note, 810, note 

See Trust . . . 1 C, Xi. R. 80 

BREACH OF WARRANTY. 

See Warranty. 

BRIBE. 

See Penal Code, s. 161. 

I. L. R. 31 Bom. 835 

- — offer of, to Public Servant — 

See Accomplice I. L. B. 28 Bom, 193 
I. Ii. R. 14 Bom. 331 

BRITISH SUBJECT. 

See European British Subject. 

See Jurisdiction of Criminal Court — 
European British Subjects. 

- offence committed by, in foreign 

territory — 

See Wrongful Confinement. 

I. X,. R. 19 Bom. 72 
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BROACH ENCUMBERED ESTATES 
ACT (XIV OP 1877). 

— s. 19 — “Suit ” — Application for exe- 

cution of decree . The term “suit ” in the last 
paragraph of s. 19 of Act XIV of 1877 includes 
applications for execution of decrees. Bhulji Be- 
char V . Bawaji Daji . I. L. R, 5 Bom, 448 

BROACH AND KAXRA ENCUMBERED 
ESTATES ACT (XXI OP 1881). 

See Public Officer. 

I, L. R. 14 Bom. 895 

BROACH TALUKDARS’ RELIEF ACT 
(XV OP 1871). 

s, 23— Manager of Tliakoor’s 

estate — Liability for damages for attachment in 
execution . The Broach Talukhdars’ Belief Act, XV 
of 1871, does not bar the cognizance, by the Civil 
Court, of a suit to recover the amount improperly 
levied as rent of rent-free land, and to obtain a 
declaration that such land is not subject to the pay- 
ment of rent, albeit that under s. 23 of the Act the 
manager of a Thakoor’s estate is exempt from 
personal liability for anything done by him bona 
fide pursuant to the Act, and is not subject to an 
action for damages on account of the attachment 
of the plaintiff’s property. Asmal Saleman v. 
Collector of Broach . I. L. R. 5 Bom. 135 

BROKER. 

See Contract — Wagering Contracts. 

a I. L. R. 22 Bom. 899 

See Partnership — 

What constitutes Partnership. 

6 C. W. N. 429 

See Principal and Agent — Liability 
of Principal . 6 C. W. N. 429 

See Rights and Liabilities of Partners. 

6 C. W. N. 429 

acting as principal, effect of— 

See Principal and Agent. 

I. L. R. 34 Calc. 628 

1. Position and rights of broker 

— Agent — Right to commission — Claim of brokerage 
from both vendor and vendee — Vendor and pur- 
chaser. A broker is entitled to his commission if 
the relation of buyer and seller is really brought 
about by him, although the actual sale has not been 
effected by him. A broker is entitled to his com- 
mission where he has induced in the vendor the 
contracting mind, the willingness to open negotia- 
tions upon a reasonable basis, even though a change 
or modification of the terms of the contract is made 
by the buj'er and seller without his intervention. 
A broker sued the Municipality of Bombay for bro- 
kerage in respect of lands purchased by them : Held, 
that if during the time that the broker was negotiat- 
ing with the vendor the latter w r as induced to 
consent to the sale, the broker was entitled to his 
brokerage. It was not material to inquire what 
operated upon the mind of the vendor, and whether 


BROKER — contd . 

if- Y> i as a ^ ce °f friends, or the knowledge that 
his land could be acquired compulsorily, or the per- 
suasions of the broker. It was sufficient to support 
the broker’s claim if the vendor’s acceptance of the 
terms was brought about during his intervention ; 
and the fact that the Municipal Commissioner step- 
ped in at the last moment, and himself actually 
struck the bargain, did not deprive the broker of his 
brokerage. Primarily a broker is merely the agent 
of the party by whom he is originally employed. 
To make the other side liable to pay him brokerage, 
it must be shown that he has been employed by 
such party to act for him, or that in the contract 
he has agreed to pay brokerage. Municipal Cor- 
poration of Bombay v. Cuverji Hirji. Motlibai 
v. Cuverji Hirji . X. L. R. 20 Bom. 124 

2. Suit for brokerage— Contract. 

effected by broker not carried out by pucrhaser — 
Quantam meruit The plaintiff was employed by 
the defendants as broker to sell certain property. 
The defendant’s letter, dated 3rd January 1895, 
engaging him as broker stated as follows : — “ It is 
understood that the brokerage will be paid on re- 
ceipt by us of the money, and that this transaction 
is to be completed within a fortnight from date.” 
The plaintiff negotiated with one Pestonji Patel and 
his brother, who eventually agreed to become pur- 
chasers, but stipulated for four or five months with- 
in which to pay the purchase- money. On the 1st 
February 1895, the defendants through the plaintiff 
finally closed the contract with the purchasers, one 
of the terms of which provided that R 10,000 should 
be paid immediately as earnest and the balance 
(R27,000) of the purchase-money to be paid with- 
in four months. The purchasers were, however, 
unable to pay the B 10,000 earnest-money, and 
they handed to the defendants three Bank of Bom- 
bay shares as security for the performance of the 
contract. One of the purchasers shortly afterwards 
died : the defendants apparently abandoned the 
idea of enforcing the contract, and. at the end of the 
year they returned to the purchasers’ family two 
of the Bank of Bombay shares, having (as they 
alleged) sold the third to defray the expenses which 
they had incurred in connection with the transac- 
tion. The plaintiff sued to recover R 1,500 as 
brokerage from the defendants. Held , that under 
the circumstances the plantiff was not entitled to 
recover the R 1,500, but only to a quantum meruit , 
there being no previous agreement as to the time 
when the brokerage was to be paid ; and that he 
was only entitled to a percentage (5 per cent.) on 
the value of the shares which had been actually 
received by the defendants. Part of the business 
for which the plaintiff was employed was to find 
a solvent purchaser. Stokes v. Soondernath 
Khote . . . X. L. R. 22 Bom. 540 

3. — — Contract — Pn%- 

cipal and agent — Title — Brokerage. A contracted 
with a broker to negotiate for a loan of money on the 
first mortgage of properties, and agreed to pay 
brokerage. .The broker brought a creditor, who 
was willing to advance the amount and actually 



BUDDHIST LAW. 

See Burmese Law — Divorce. 

I. L. R. 19 Calc. 489 

BUILDING. 

See Attachment — Subjects op Attach- 
ment — Building and House Mate- 
rials . . I. L. R. 21 Bom. 588 

See Hindu Law . 13 C. W. N. 396 

See Landlord and Tenant — 

Alteration op Conditions op Ten- 
ancy — Erection of Buildings. 

Buildings on Land, etc., right to 

REMOVE, AND COMPENSATION FOR 

Improvements. 13 C. W. N. 513 
compensation for, on ejectment 


of tenant- 


See Landlord and Tenant — Ejectment 
—Notice to quit. . 6 C. W, N, 134 


. " completion 99 of - 


See Bombay Municipal Act, s. 353. 

I. L. R. 19 Bom. 372 

— demolition of — 


Calcutta Municipal Act, 1899 — 
ss. 391 and 449 ; 7 C. W. H. 374 
s. 449 .. 7 C. W. 2ST, 554 
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BUILDING — contd . 


— erection of— 

See Acquiescence . I, L. R. 1 All. 82 

See Bengal Municipal Act (III of 
1884) — 

ss. 175, ETC ; I. L. R. 29 Calc. 491 

ss. 238 and 273 , 5 0, W. N. 42 

. See Bombay District Municipal Act, 
1873, s. 33 . 1. L. R. 18 Bom. 547 

I. Xi. R. 19 Bom. 27 
1. L. R. 21 Bom. 187 

See Bombay Survey and Settlement 
Act, 1865, ss. 35, 48 — Enjoyment of 
Joint Property. 

I. L. R. 1 Bom. 352 

See Calcutta Municipal Consolidation 
Act (II of 1888), ss. 247, 250, 427. 

I. L. R. 30 Gale. 317 

See Co-sharers — Enjoyment of Joint 
Property — Erection of Buildings. 

I. L. R. 30 Calc. 901 

See Improvements . 25 W. R. 205 

3 C. L. R. 194 

See. Injunction — Special Cases — 
Building . .0 0. W. 1ST. 308 

See Landlord and Tenant — Alteration 
of Conditions of Tenancy — Erec- 
tion of Buildings. 

See Landlord and Tenant — Buildings 
on Land — Right to remove, and 
Compensation for, Improvements. 

See Mischief . I. L, R. 3 Calc. 573 


— repair of— 

See Madras District Municipalities 
Act, s. 179 . I. L, R. 19 Mad. 241 


placed money in the hands of the attorney. The 
attorney found certain defect in A 5 s title, and the 
transaction fell through. Held, that, if a broker has 
negotiated a loan and found a lender willing to 
lend the amount, he is entitled to his brokerage, 
although the transaction was not completed by 
reason of the inability of A to satisfy the attorney 
as to the title. Held , further, that, regard being 
had to the terms of the agreement, a broker is not 
bound to prove some real defect in the title in order 
to recover the remuneration claimed. Elias v. 
Govind Chunder Khatick (1902) 

I. Ii. R. 30 Calc. 202 
7 C. W. N. 297 

BROTHER. 


BROTHERS OP THE HALE BLOOD. 


See Nuisance — Under Criminal Proce* 
dure Code . ,0 0. W. N. 880 


See Obstruction or Injury to Rights 
of Property ■ I. L. R. 26 Bom. 130 


See Possession, Order of Criminal 
Court as to — Cases which Magis- 
trate CAN DECIDE AS TO POSSESSION. 

I. L. R. 3 Gale. 573 
I. L. R. 7 Mad. 400 


erection and demolition of— 


See Calcutta Municipal Act (Ben. 
Act III of 1899), ss. 449, 580 and 
631 . . 7C.W.1. 853 


— occupied for charitable purposes. 

See Bombay Municipal Act, 1888, ss. 
143, 144 . I. L. R. 10 Bom. 217 


— on land compulsorily acquired — 
See Zanzibar . L. R. 28.1. A. 121 


See Hindu Law — Inheritance — Special 
Heirs — Males — Nephew. 

I. L. R. 2 Calc. 379 


See Hindu Law — Inheritance — Special 
Heirs — Females— Sister. 


See Hindu Law — Inheritance — Migrat- 
ing Families . I. L. R. 29 Calc. 433 


See Hindu Law — Inheritance — Special 
Heirs — Males— Half Blood Rela- 


tions. 
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BUILDING — condd. 

— right to removal of— 

See Co -sharers — Erection of Build- 
ings — Enjoyment of Joint Property. 

See Landlord and Tenant — Buildings 
on Land, Right to remove, and Com- 
pensation for, Improvements. 

See Prescription — Easements — Light 
and Air. 

value of— 

See Land Acquisition Act, s. 23. 

13 C. W. N. 487 

_ — __ — — _ Deviation — Demolition 

— Plan- — Reassessment of premises including portion 
objected to — Prosecution — Magistrate , discretion of — 
Calcutta Municipal Act ( Bengal Act III of 1S99) 
— Jurisdiction of the High Court to set aside the 
order. The petitioner completed certain additions 
to his premises in August 1902, deviating to some 
extent from the sanctioned plan and he also erected 
a cooking-shed at the beginning of 1903 without per- 
mission. A part of the premises was re- valued and 
its assessment increased, in March 1903, in conse- 
quence of the improvements made including the 
deviations. In May 1903 a prosecution was in- 
stituted against him in respect of the cooking-shed 
only, and an order for partial demolition passed in 
August of the same year. The rest of the premises 
was re-assessed in September 1904 at a higher rate 
on account of the improvements. In February 
1905 a notice was served on the petitioner to show 
cause why the additions, which were not in accord- 
ance with the sanctioned plan, should not be demo- 
lished, and an order was made by the Magistrate 
in August 1905 directing the demolition of such por- 
tion of the premises : — Held, that under s. 349 of the 
Calcutta Municipal Act it is discretionary with the 
Magistrate to pass an order of demolition or not, 
and that, under the circumstances of the case, the 
order was not a fair or proper one and could be set 
aside by the High Court. Abdul Samed v. Cor- 
poration of Calcutta (1905) 

I. L. R. 83 Calc. 287 

BUILDING ERECTED BY ADJOINING 
OWNERS. 

Liability of adjoining owners for 


costs of party wall— -Agreements for building — 
Decision of Government surveyor made final in case 
of dispute — Right of suit — Right of one owner 
over portion of party wall not used or built on by 
the other. Under separate agreements made by 
them respectively with Government, the plaintiff 
and defendant held adjoining plots of land for build- 
ing. The agreements contained the same terms 
and stipulations, among which were the following 
“(a) The buildings to be continuous, with party 
walls common to both adjoining houses, (h) All 
disputes regarding the cost and maintenance of 
party walls to be decided by the Government sur- 
veyor, whose decision shall be binding on both 
.parties. ' 5 The plaintiff employed a contractor 
to erect a house upon his plot of land. The house 
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was completed in 1870, the north wall of which 
was built as a party wall in pursuance of the condi- 
tions contained m the agreement with Government. 
Disputes subsequently arose between the plaintiff 

h f 00nt “’ Which were not settled until the 
26th August 1878, on which date the plaintiff paid 
the contractor a sum of R20, 515-4-11, which includ- 
ed the cost of the party wall. After the plaintiff’s 
house had been completed, the defendant built 
Ins house upon the adjoining land, and in so doing 
he used a large portion of the party wall as the 
southern wall of his house. He paid the plaintiff 
half the cost of the portion used by him. The 
rear portion of the said wall not used by the defend- 
ant, as his house did not extend so far to the rear 
as the house of the plaintiff. The plaintiff demand- 
ed payment of half the cost of that part of the wall 
not used by the defendants, but the defendants 
refused to pay. The plaintiff then claimed that 
part of the wall as his own property, and pro- 
ceeded to open windows in it. The defendants 
objected. The plaintiff subsequently filed the pre- 
sent suit, claiming from the defendants payment 
of half the cost of the said portion of the wall 
not used by the defendants, and, in the event of 
such payment not being awarded, he prayed for a 
declaration that he was the sole owner of the said 
portion of the wall, and for an injunction restraining 
the defendants from disturbing him in the sole en- 
joyment thereof. The brother (Khatav Luddha) of 
the first defendant was originally made the second 
defendant of the suit. He, however, disclaim- 
ed all interest in the premises, and it appeared 
that in 1876 the first defendant had sold the pro- 
perty to him (Khatav Mddha), who in 1879 sold 
it to Kesserbai, the first defendant’s wife. Kesser- 
bai accordingly was made the second defendant 
in the place of Khatav Luddha. Both the defend- 
ants pleaded limitation, and denied their liability 
to pay any part of the cost of that part of the wall 
which they did not use. The first defendant fur- 
ther alleged that he had paid the whole cost of the 
foundation and other parts of the said wall, and 
claimed to set off this payment against the claim of 
the plaintiff. At the original hearing, Scott, J . 
held (i) that the part of the wall in dispute* 
although not used by the defendants, was a party 
wall, having regard to the terms of the agreement- 
under which the said wall was erected ; (ii) that 
Kesserbai was liable, equally with the first defend- 
ant, to pay for this part of the wall, having pur - 
chased the property subject to the" terms of the 
original agreement of which she presumably had 
notice ; (iii) that the suit was not barred, but that 
there was no right of action for the cost of the party 
wall independently of the award of the Government 
surveyor, in whose decision lay all disputes as to such 
cost ; and that, until his decision was given, there 
was no complete cause of action. Scott, J ., 
accordingly, on 11th December 1882, decreed that 
the defendants were severally liable to pay the half 
of whatever sum the Government surveyor might 
certify to be due for the cost of the disputed part 
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BUILDING ERECTED BY ADJOINING 

OWNERS — conclcl. 

of the said wall, and that the defendants were 
entitled to set off, in the calculation of what was 
due from them, the cost of any work or materials 
which the Government surveyor might find nad 
been contributed by the first defendant. The 
case was thereupon adjourned, in order that the 
certificate of the Government surveyor might be 
obtained. The Government surveyor subsequently 
gave his certificate as to the cost of the unused 
portion of the said wall, but stated that on the evi- 
dence before him he was unable to decide as to the 
■ownership of the foundations, etc., of the wall. 
The case came on again before Scott, J., who 
decided to take evidence on the points left un- 
determined by the Government surveyor. Wit- 
nesses were accordingly examined, and on 11th Dec- 
ember 1883 the Court disallowed the defendant’s 
claim of set-off and gave judgment for the plaintiff 
for half the sum certified by the Government sur- 
veyor as the cost of the disputed part of the wall. 
The defendants appealed. Held , that, having re- 
gard to the terms of the agreements under which 
the plaintiff and defendants respectively held their 
property, the Court was not competent to deter- 
mine the question of the defendant’s set-off or the 
other points raised by the pleadings. These were 
matters to be decided by the Government surveyor, 
whose certificate was a condition precedent to the 
plaintiff’s right to sue and upon which the Court 
might give judgment. Held, also, that the plaintiff 
was not entitled to use the portion of the wall not 
occupied by the defendants in any way except as a 
party wall. It was erected under the agreement as 
•a party wall, and that it should be used for a pur- 
pose inconsistent with the idea of its being a party 
wall would be opposed to the true intention of the 
parties to the agreement, whether Government or 
the lessees. The plaintiff was not entitled to the 
full right of ownership over it, as if it had 
been built on his own ground : the declaration 
and injunction asked for, therefore, were refused. 
Coverji Luddha v. Moearji Pun ja 

I. Xi. R. 9 Bom. 183 

See Cooverji Ltjddha v. Bhimji Girdhar 

I. L. R. 8 Bom. 528 

BUILDING LEASE. 

Party wall, liability for cost of- 

Agreement to refer disputes to a third person — 
Effect of such agreement on the right to sue • — Award 
■of such third person essential to right of action — 
Surveyor ’ s certificate— Limitation — Covenant — Eight 
to sue — Stranger to consideration— Landlord and 
tenant The plaintiff sued to recover from the 
defendant half the cost of a party wall. The plaintiff 
and defendants were lessees of adjoining pieces 
■of land under agreements made between them 
respectively and the Secretary of State for India 
in Council as lessor. The terms and conditions of 
the two agreements were the same. By these 
agreements the plaintiff and defendant respectively 
agreed to' build houses upon the said pieces of land 
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in the manner therein specified, and the agreements 
contained the two following clauses: — (1) “The 
buildings to be continuous with party walls common 
to both adjoining houses.” (2) “All disputes re- 
garding the cost and maintenance of party walls to 
be decided by the Government surveyor, whose deci- 
sion shall be binding on both parties. ” In pur- 
suance of the said agreements, the plaintiff and 
defendants respectively erected buildings on the 
said pieces of land. The plaintiff caused the north- 
ern wall of his building to be built as a party wall, 
and it was used by the defendants as the southern 
wall of the building, erected by them. The defend- 
ants paid the builder, who was employed by the 
plaintiff, a sum of R700 on account of the cost of 
erecting the party wall, but the rest of the cost was 
defrayed by the plaintiff. The party wall was 
completed in November 1871, but, in consequence of 
disputes which arose between the plaintiff and the 
budding contractor, the sum payable to the latter 
was not ascertained for some years. In March 
1879 the plaintiff caused the party wall to be meas- 
ured by a surveyor, and on the 7th June 1879 de- 
manded from the defendants payment of half the 
cost. The defendants, however, falling to pay the 
sum demanded, the plaintiff, after notice to the 
defendants, caused the cost of the said party wall 
to be ascertained by the Government surveyor, who 
by a certificate, dated the 25th February 1882, 
certified that the share of the cost to be borne by 
the defendants for the said party wall was R3,2 26. 
The plaintiff in this action sought to recover this 
sum from the defendants minus the R700 which, 
as above stated, the defendants had already paid, 
and for which the plaintiff gave them credit. The 
defendants in their written statement alleged that 
the party wall had been partly built with materials 
supplied by them, and that in the year 1870 they 
had adjusted accounts with the plaintiff in respect 
of the said materials and the said party wall, and it 
was then agreed that the sum of R700 paid by the 
defendants should be treated as a final settlement. 
They also alleged that the plaintiff had settled dis- 
putes with the building contractors, and had only 
paid them three annas in the rupee on the amount 
of their claim in full satisfaction ; the defendants 
pleaded that they ought not to be charged with 
more than their due proportion of such reduced 
amount. It was further contended for the defend- 
ant that their obligation to pay half the cost of the 
party wall existed independently of the arrange- 
ment between them and the plaintiff to refer the 
matter to the Government surveyor; that this 
latter covenant was only collateral, and did not 
interfere with the plaintiff’s right to sue the defend- 
ants for their half share of the cost ; that the 
plaintiff’s cause of action in this respect arose on 
the 15th October 1878, when the contractor’s claim 
was finally settled, and that this suit not having 
been brought for more than three years after that 
date, it; was barred by limitation. Held , that the 
suit was not barred. There was no right of action 
independently of the valuation and award of the 
Government surveyor. There was no separate 
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covenant to pay compensation to which the cove- 
nant for reference to the Government surveyor 
could be collateral. The rights of the parties were 
defined by the contracts, and under these each 
lessee might have the benefit of a party wall on 
such terms, and no others, as he on his part sub- 
mitted to. Payment of a share of the cost was not 
one of those terms except in so far as each lessee, 
if a dispute arose, was bound by the decision of a 
Government surveyor. That decision was not an- 
cillary, serving to give greater explicitness to a right 
already fully subsisting. It was essential to the 
right itself, and, until it was made, no cause of action 
for the moiety of the cost arose. Where, in leases 
granted by one lessor to several lessees taking sitea 
for buildings intended to be contiguous and to form 
one block or group in mutual relation, there is a 
common covenant which is an inducement to the 
lessee to take the lease, and which he must know 
is equally an inducement to his neighbour to take 
his lease, neither can be called a stranger to the con- 
sideration. Each may be regarded as an equitable 
assignee of the covenants which the lessor made for 
his benefit as lessee. Each, consequently, has an 
equitable right to enforce against the other the 
obligation stipulated for in his interest, and serving 
as a part of his inducement (as the other knew) 
to the contract. Cooverji Luddha v. Bhimji 
Girdhar . . . I. L. R. 0 Bom. 523 

See Coveeji Ludhha v. Morarji Punja 
I. L. R. 9 Bom. 183 

BUILDING ON LAND WITHOUT 
TITLE. 

— .Right of person building to 

compensation — Bond fide belief of title. Where 
a man builds on land belonging to another, he will 
not, when ejected, be allowed any compensation 
for the buildings, unless the circumstances show 
that he built in good faith, believing the land to be 
his own. Bani Madhub Das v. Ramjoy Rolch, 1 
B. L. R. A. 0 . 213, Rama v. Jan Mahomed, 3 B. L. 
R . A. G. IS, Bromo Moye Debea v. Koomoodinee 
Kant Banerjee, 17 IF. R. 467, and Banee Madhub 
Banerjee v. Jai Krishna Moolcerjee, 7 B. L. R. 
152 ; 12 IF. R . 495. Furzand Ali Khan v. Aka 
Ali Mahomed . . . 3 C. L, E. 194 

See Wahadoollah v. Golam Akbur. 

25 W. R. 205 

BULAHAR, OEEICE OE. 

— Nature of office — Power of zamindar 

to dismiss officer . The office of a bulahar is an office 
held only during the zamindar 5 s pleasure, and the 
person holding such an office is removeable by the 
zamindar. Sunoo Khan v. Oodea. 2 Agra 140 

BULL. 

— definition of— 

See Penal Code, s. 429, 

L L, R. 22 Calc. 457 


BULL — eonid . 


— — , se ^ at large in accordance with 

Hindu religious usage. 

See Religion, offences relating to. 

I. X*. R. 17 Gale. 852 


See Theft 


I. L. R. 17 Calc. 852 


BUND. 


See Public Nuisance. 

I. L. R. 32 Calc. 930 

BUNDELKHAND ENCUMBERED ES- 
TATES ACT (I OE 1903). 

SS. 2 and. 12 — Joint decree — Execution 


— 

of decree Eyed of some out of several joint judg- 
ment-debtors talcing advantage of the Act. Five 
out of six joint judgment-debtors took the benefit of 
the Bundelkhand Encumbered Estates Act, 1903. 
A notification was issued under the Act, but the 
decree-holders did not make any claim within the 
time prescribed. Held, that the decree-holders 
could not recover from the judgment-debtor, who 
had not taken advantage of the Act anything more 
than his proportionate share of the judgment debt. 
Makund Rao v. Janet Bai (1908) 

I. L. R. 80 All. 141 

BUN.KAR, RIGHT OE. 

Proprietorship on the soil. The 

right of bunkar (a right of cutting wood) is a right 
indicative of a certain dominion over the soil. 
Seelanund Sing v. Moheshur Sing-h 

3 W. R. P. C. 19 : 10 Moo. I. A. 81 

BURDEN OE PROOE. 

See Act I of 1900. 

See Bengal Tenancy Act, s. 29. 

18' C. W. N. 181 
See Civil Procedure Code (Act XIV of 
1882), s. 283 I. L. R. 30 AIL 321 
See Contract Act, IX of 1872, s. 16. 

I. L. R. 31 All. 386 
See Devasthan Committee. 

I. L. R. 80 Bom. 508 
See Evidence Act . 10 C. W. N. 33 

See Gift . I. L. R. 30 Bom, 578 
See Hindu Law 

I. L. R. 35 Calc. 1039 
I. L. R. 31 All. 176, 454, 477 

See Landlord and Tenant. 

I. L. R. 33 Calc. 444 
See Negligence . I. L. R. 32 Mad. 95 
See Onus of Proof. 

See Possession „ 12 C. W. N 4 273 

See Presumption of Death 

I. L. XL 33 Calc. 173 
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See Revenue Sale Law. 

10 O. W. N. 187 

X, . — — — Inventions and 

Designs Act (V of 18SS) — Rule issued under s. 30 
on respondent — Respondent shewing cause by a 
affidavits — Issue directed to be tried — Onus of 'proof at 
trial. The applicant obtained a rule under s. 30 
of the Inventions and Designs Act, calling upon the 
respondent to show cause that he had not acquired 
an exclusive privilege in a certain invention. The 
respondent showed cause against the rule by affi- 
davits, but the Court, instead of discharging the 
rule, directed the issue to be tried. Held , at the 
trial, the onus of proof lay on the respondent. In 
the matter of Alexander Guay (1906) 

10 C. W. NT. 985 


% 


Broker — Want of 


authority. In order to make a broker liable on the 
ground of want of authority, the onus is upon the 
plaintiff to affirmatively prove such want of autho- 
rity. Bissessur Dass v. Johann Smidt (1906) 

10 C. W. 1ST. 14 

burial. 

— T right of— 


See Jurisdiction . I. L. R. 30 Mad. 15 

BURIAL-GROUMD. 

See Right of Suit — Charities and 
Trusts , * I. L, R. 21 All. 187 

See Madras City Municipal Act, 1884, 
ss. 392, 433 and 458. 

I. L. R. 25 Mad. 118 

prohibiting use of— 

See Calcutta Municipal Consolidation 
Act, s. 381 . I. L. R. 25 Calc. 482 
2 G. W. 3ST. 145 

— . trespass on — 

See Religion, offences relating to. 

I. L. R. 18 All. 395 

BURMA CIVIL COURTS ACT (XVII OF 
1875). 

See Appeal in Criminal Cases — Acts — 
Burma Courts Act. 

I. L. R. 4 Calc. 887 

See Transfer of Criminal Case— Gen- 
eral Cases . I. L. R. 10 Calc. 648 

-■ S. 4 — Buddhist law of marriage in 


British Burma — Wife’ s claim upon husband for 
maintenance. By the Buddhist law of marriage, as 
administered in the Courts of British Burma, it is 
the duty of the husband to provide subsistence for 
his wife and to furnish her with suitable clothes 
and ornaments. If he fails to do so, he is liable to 
pay debts contracted by her for necessaries ; but it 
appears that this law would not be applicable where 
she has sufficient means of her own. No author- 
ity has been found for saying that, where the wife 


Burma civil courts act ixvir 

EOF 1875) — contd. 

has maintained herself, she can sue her husband for 
maintenance for the period during which she has 
done so. A wife married according to Burmese 
rights and customs claimed from her husband, in a 
Court in British Burma, a certain sum for her ex- 
penses of necessaries and living for a past period 
during which she had maintained herself. Held,. 
that, this was a question “ regarding marriage 55 
within the meaning of the Burma Courts Act, XVII 
of 1875, s. 4, and that, therefore, the Buddhist law 
formed the rule of decision. The law, as stated 
above, was accordingly applicable. Semble : That 
if this had been a case in which, by the above Act,, 
a Court would have had to act according to the 
rule of justice, equity, and good conscience, there 
would have been no ground for making the husband 
liable upon this claim, regard being had to the 
Burmese law as to the property of married persons. 
Moung Hmoon Htaw v. Mah Hpwah 

I. L. R. 10 Gale. 777 
L. R. IX I. A. 109' 

S. 27 — Limitation for second appeals . 

A second appeal under s. 27 of the Burma Courts 
Act is not subject to the limitation of time pre- 
scribed for an appeal to a High Court under the 
Limitation Act of 1877. Mahomed Hossein v. 
Inodeen . . . I. L, R. 10 Gale. 948. 


s. 49. 


See Appeal to Privy Council — Cases in 

WHICH APPEAL LIES OR NOT— VALUA- 
TION of Appeal . I. L. R. 24 Cale. 30 

1* . Restitution of con- 

jugal rights— -Appeal from decree of Recorder of 
Rangoon — Civil Procedure Code ( Act XIV of 1882), 
s. 540. The proviso in s. 49 of the Burma Courts 
Act amounts to an express declaration that it is a 
condition precedent to the right of appeal from the 
Recorder’s Courts that the suit shall be one which 
has an amount or value capable of being estimated 
in money, and that that amount or value must fall 
within certain specified limits. A suit for the res- 
titution of conjugal rights is incapable of being 
valued, and no appeal, therefore, in such a suit will 
lie under the Burma Courts Act from a decision of 
the Recorder of Rangoon. Golam Rahman v. 
Fatima Bibi . . I. L. R. 13 Calc. 232 

2 . — 


and s. 95 — Certificate of Ad- 
ministration Act XL of 1858 , s. 28— Appeal under 
Act XL of 1858. The appeal given by s. 28 of Act 
XL of 1858 is subject to the ordinary law of appeal 
laid down in the Burma Courts Act. No appeal, 
therefore, will lie from an order refusing ail appli- 
cation for the issue of a certificate of administra- 
tion under Act XL of 1858, it being impossible to 
place any specific money valuation on such an ap- 
plication. In the matter of the petition of Mulla 
Ad jim . ' : . . I. L. B. 14 Calc. 351. 


and s. 


Code (Act XIV of 1882), 

Act [XV of 1877), Sch. II, Art. 156. An appeal from. 


97 —Civil Procedure 
s. 3, 4, 540 — Limitation 
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BURMA CIVIL COURTS ACT (XVII OF 
1875) — concld. 

ss. 49 and 97 —concld. 

the Court of the Recorder of Rangoon to the High 
Court is an appeal under the Civil Procedure Code, 
and must be made within the time prescribed by 
Art. 156, Sch. II of the Limitation Act. Aga 
Mahomed Hamad ani v. Cohen 

I. L. R. 13 Calc. 221 

BURMA COURTS ACT (XI OF 1889). 

■ s. 4— Transfer of Property Act (IV 

of 1882), s. 76 — Justice, equity, good conscience . 
That an account should have been taken between 
mortgagor and mortgagee in possession consistently 
with the direction in s. 76 of the Transfer of Pro- 
perty Act, 1882, is in accordance with the “ justice, 
equity, and good conscience 55 required to be ad- 
ministered by s. 4 of the Lower Burma Courts Act, 
1889. Kadir Moidin v. Nepean 

I. L. R. 26 Calc. 1 

s. 40. 

See Appeal to Privy Council — Cases in 
which Appeal lies or not — Valua- 
tion of Appeal I. L. R. 24 Calc. 30 

■ S. 42. 

See Recorder oe Rangoon. 

I. It. R. 25 Calc. 488 

ss. 50 and 69. 

See Insolvent Act, s. 50 . 

I. L. R, 19 Calc, 605 

BURMESE LAW— ADOPTION. 

B ■ — Adoption — Evidence 

of adoption— Keitima adoption— Date and manner of 
adoption alleged, but not proved . Held (reversing 
the decision of the Chief Court of Lower Burma), 
that the evidence of a Jceitima adoption alleged 
to have taken place 40 years ago fully proved that 
the relationship of keitima daughter existed between 
the plaintiff and her alleged adoptive mother : and 
that being so, it was a matter of only secondary 
importance to show when such relationship beo-an 
Ma Me Gale v. Ma Sa Yi (1905) 6 

I, L. R. 32 Calc. 219 
L. R. 32 I. A. 72 

; 7 Adoption — Evidence 

of adoption — Adult niece claiming to be adopted 
daughter of childlesss unde , and entitled to his estate 
Pi oof of publicity of relationship and notoriety es- 
sential-inferences from past statements and conduct. 
According to the law of Burma, by which no formal 
ceremony is necessary to constitute adoption, the 
fact of adoption can either he proved as having 
taken place on a distinct and specified occasion, or 
may be inferred from a course of conduct which is 
inconsistent with any other supposition. But in 
either case publicity must be given to the relation- 
ship, and the amount of proof of publicity required 
will be greater in cases of the latter category when 
no distinct occasion can be appealed to. In the 


BURMESE LAW — ADOPTION — concld. 

case of a child leaving its natural parents and being 
brought up in the house of another person who 
treats it as a father would a child, the. inference of 
the relationship existing, and the publicity of the 
relationship may naturally be drawn from the facts 
or the lives of the parties, apart from their verbal 
statements. But in the case of an adult adoption 
where the inferences to he drawn from “ bringing 
up. are necessarily absent, it is especially requisite 
to insist on adequate proof. In this case an orphan 
adult niece claimed the estate of a childless uncle 
with whom it was only natural she should live, on 
the ground that she had been taken by him as his 
adopted daughter when she was over 30 years of 
age, the evidence of the publicity of the relationship 
alleged depending upon the testimony of the claim- 
ant herself, and the statements of the deceased 
uncle spoken to by witnesses, and the consequence 
of upholding the adoption being the disinherison of 
those entitled to succeed :—Held, that the evidence 
was .not sufficient to establish the adoption. Where 
parties might have precluded the raising of sub- 
sequent questions by means of an actual, though 
not ceremonial, adoption in the presence of wit- 
I nesses, and they had not done so, but had left the 
fact of adoption to be inferred from past statements 
and conduct, adequate proof of publicity and 
notoriety of the relationship should be insisted 
on. Ma Ywet v. Ma Me ( 1909) 

I. Is. R. 36 Calc. 978 

BURMESE LAW— DIVORCE. 

— Burman Buddhists, Law as. to 

Divorce among — Husband and wife — Buddhist 
Law— Dhammathats, authority of — Menu Kyay, 
authority of — Desertion — Procedure. In a suit 
for divorce instituted by a Burman husband on the 
ground that his wife had deserted him for no reason 
whatever, and had been living separate for the past 
eight months, refusing to resume cohabitation with 
him (there being no charge against the wife of mis- 
conduct affecting morality or of any bad habits), 
the wife pleaded in defence that the above ground 
was, under Buddhist Law, no ground for a divorce, 
and further pleaded the conduct of the petitioner 
as a justification for her refusal to cohabit with him. 
No division of property had taken place between 
husband and wife. Held, upon a reference to the 
High Court, that upon the law as administered 
among Buddhists the petitioner was not entitled to 
a divorce. If the plaintiff in a suit for divorce 
governed by the above law establishes any of the 
grounds which the Dhammathats recognize as good 
grounds for a divorce, he will be entitled to a divorce. 
The Dhammathats contemplate grounds justifying a 
divorce other than those mentioned in the judgment 
of the Special Court in Nga Nice v. Mi Su Ma (un- 
reported), viz., other than matricide, parricide, kil- 
ling, stealing, shedding the blood of a Buddha, 
rahan, heresy, and adultery. A desertion, properly 
so-called, by the wife is a good ground for divorce 
by the husband, provided that during the period 
of one year prescribed by the Menu Kyay (bk. V, 
ch. 17) the husband has not supplied anything to 
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BURMESE LAW — DIV OECE — concld. 

the wife. Suits for divorce between Burman Bud- 
dhists, being suits of a civil nature not governed by 
the Indian Divorce Act, should be commenced by a 
plaint and not by a petition. The decision of the 
Special Court in Nga Nwe v. Mi Su Ma observed 
upon. Passages in the Menu Kyay Dhammathat 
cited and commented upon. Moung Tso Min v. 
: Mah Htah . I. L. E. 19 Calc. 469 


BTJENING GHAT. 

See Grant . 

See Nuisance- 
dure Code 


I. L. E. 83 Calc. 1290 

-Under Criminal Proce- 
. I. L. K. 25 Gale. 425 
- Acquisition by Govern - 


~ — ; — — « — 'uovvvurv uy \jruvcr/6 m 

Went — Compensation — Respective claims of Muni- 
cipality and owner of the soil — Dedication of user — 
Extinction of use— Reverter to owner — Market-value of 
burning ground — Bengal Municipal Act ( Bengal Act 
III of 1884), s. 30 — Construction — “Land" — “Ghat" 
— - Meaning of. An owner of lands may appropriate 
land to public use and yet retain in himself all 
such rights in the soil as are compatible with the 
full exercise and enjoyment of the public use to 
which the property has been devoted, and it is not 
essential to constitute a valid dedication that legal 
title should pass from the owner. Nor is it incon- 
sistent with an effectual dedication that the owner 
should continue to make any and all uses of the 
land, which do not interfere with the uses for which 
it is dedicated. Held, in respect of land, which had 
not been expressly dedicated, but was used by the 
public as a burning ground, that the circumstances 
of the ease showed that the owner made a dedica- 
tion of the user of the property for the purposes of a 
burning ground, such dedication to remain in force 
only so long as the property continued to be used 
as a burning ground. When the sole use to which 
property had been dedicated becomes impossible of 
execution by reason of a statutory acquisition and 
compulsory use for purposes inconsistent with the 
original dedication it reverts to the dedicator or 
his representative. Although it is an essential 
element of a good dedication that it should be irrevo- 
1 cable, nevertheless when, after a valid dedication 
has been made, the use for which the property is 
dedicated becomes impossible of execution or the 
object of .the use wholly fails, there is an abandon- 
ment in consequence of which the rights of the pub- 
lic therein fail and a reversion takes place, the dedi- 
cation being taken to have spent its force when the 
, ■ use. ceases. Monmotha Nath v. Secretary of State 
1 C. W . N. 698 ; -s. c. L. R. 24 1. A. 177 : I. L. R. 
26 Calc. 194 , distinguished. Unlike the road-land, 
which was acquired by the Collector in the above 
case, the burning ground in this case, treated as 
such, had a market-value, which had been actually 
assessed. Therefore the person, who was proved to 
be the owner of the soil, was entitled to the com- 
pensation assessed. The word ghat in s. 30 of the 

Bengal Municipal Act does not include a tract of 

^^ aS a ? nr T gground * The sub-soil under 
tiie Municipality under s. 30 
of the Bengal Municipal Act;, but lie ghat itself 


BURNING GHAT — concld. 

does. The Legislature by enacting s. 30 intended 
that such roads, etc., as are private property or 
are maintained by Government or at the public 
expense should not vest in the Municipality. 
Chairman, Howrah Municipality v. Khetra 
Krishna Mitter (1906) . 10 C. W. N. 1044 

S.O. I. L. E. 33 Calc. 1290 

BUBNXNG-GEOTTND. 

See Madras City Municipal Act, 1884, 
ss. 392, 433 and 458. 

I. Ii. E. 25 Mad. 118 

BXJSTEE IMPROVEMENT. 

See Prosecution.* 

I. L. E. 34 Calc. 909 

BHSTEE LAND. 

valuation of— 

See Calcutta Municipal Act, s. 557. 

10 C. W. N. 289 

BUTCHER’S LICENSE. 

See Madras District Municipalities 
Act, s. 198 . I. L. E. 10 Mad. 216 

BYE-LAWS, 

See Bombay City Municipal Act. 

I. L. E. 30 Bom. 400 

See Calcutta Municipal Act, 1863. 

Bourke O. C. 412 

See Calcutta Municipal Consolidation 
Act, s. 4.12 . I. L. E. 20 Calc. 605 

See Contract — Construction of Con- 
tracts. I. L. E. 29 All. 228 

See Madras Towns Improvement Act, 

s. 165 . . . 8 Mad. Ap. 8 

See Railway Company. 

I. L. E. 29 All. 228 

See Ultra Vires . 11 C. W. N. 1099 

must be reasonable — 

See N. W. Provinces and Oudh Munici- 
palities Act (N. and 0. Act I of 1900), 

s. 128 . . I. L. E. 24 All. 439 

of Bombay Port Trust. 


See Sale of Goods. 


validity of- 


I. L. E. 71 Bom. 02 


See Bengal Municipal Act, 1876, s. 313. 

I. L. E. 21 Calc. 837 

See Bombay Municipal Act, 1888 . 

I. Xi. B. 22 Bom. 980 

See Madras Harbour Trust Act, s. 70. 

I. L. E. 22 Mad. 524 

See N.-W. P. and Oudh Municipalities 
Act, s. 55 . I. L. E. 19 All. 782 

See Railway Company. 

I. L. E. 23 All. 367 
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CALCUTTA. 

- application of Common Law of 

England in — 

See Slander . I. L. R. 28 Calc. 452 

immoveable property in— 

Crown as landlord — 

See Transfer Property Act, s. 51. 

13 C. W. 1ST. 831 

CALCUTTA CORPORATION. 

- — Mandamus , action for — Calcutta Muni- 
cipal Act (. Bengal III of. 1899)', ss. 9 , 14, 95, 371, 
373, 377— Corporation, rights of — Permission to 
•erect masonry building — Specific Relief Act (I of 
1877), s. 45. There is no provision under the 
Calcutta Municipal Act, either express or implied, 
which gives the Calcutta Corporation any control 
over the General Committee in matters specifically 
delegated by the Act to the General Committee. 
The Chairman has the right to reject or approve 
any plan submitted, and an appeal may be made 
to the General Committee whose decision is final. 
The Corporation has no jurisdiction to approve 
or reject any plan. No action in the nature of a 
mandamus lies against the Corporation to compel 
them to approve any plan for making additions or 
alterations to buildings. The plaintiff’s remedy 
in such a case is against the General Committee or 
Chairman under s. 45 of the Specific Relief Act. 
Bholaram Chowdhry v. The Corporation of 
Calcutta (1909) e I. L. R. 36 Calc. 671 

'CALCUTTA MUNICIPAL ACT (BENG. 
VI OP 1863). 

1. Obstruction — Bye-law 7 — Con- 

viction of owner of bazar for permitting obstruction. 
It is necessary to show that the owner of a bazar 
in Calcutta actually permitted an obstruction in the 
paths of the bazar, in order that a conviction may 
be sustained against him under Bengal Act VI of 
1863, bye-law 7. In the matter of the Justices 
of the Peace for the Town of Calcutta v. Hera 
Ball Seal . . . Bourke O. C. 412 

2. - — . Construction of 

Act — Right of way. In cases of obstruction the 
Court will hold that the words 4 4 lands, walks, gang- 
ways, or other thoroughfares,” must be restricted to 
mean those spaces over which the public, by 
consent or dedication of the owner, enjoy the right 
of passing and repassing for market purposes. 
In re the Justices of the Peace for the Town 
of Calcutta v. Maharanee of Burdwan 

1 Ind. Jur. N. S. 102 

ss. 151, 226, 229, and 230— Liabi- 
lity of Justices for compensation for damage in mak- 
ing sewers, etc. — Negligence — Amount of damages — 
Writ of mandamus. By s. 151, Bengal Act VI of 
1863, the Justices are empowered in making any 
main or sewers for the drainage of Calcutta, 4 4 to 
carry such sewers through, across, or under any 
street, or any place laid out as, or intended for, a 
■street or any cellar or vault which may be under 


CALCUTTA MUNICIPAL ACT (BENG* 
VI OP 1863)— contd. 

ss. 151, 226, 229, and 230 — concld& 

any of the streets, and (after reasonable notice in 
writing in that behalf) into, through, or under any 
enclosed or other land whatsoever, making full com- 
pensation for any damage done thereby ; and if any 
dispute shall arise touching the amount or appor 
tionment of such compensation, the same shall be 
settled in the manner hereinafter provided for the 
settlement of disputes respecting damages and 
expenses. ” S. 229 provides that “ in all cases where 
any damages, costs, or expenses are by this Act 
directed to be paid, the amount of the same, in case 
of dispute, shall be ascertained and determined by 
a Judge of the Calcutta Court of Small Causes.” 
S. 226 provides that a month’s notice shall be given 
before any action is brought under the Act against 
the Justices. By Act V of 1857 the Oriental Gas 
Company was empowered to lay down pipes and 
execute other necessary works for the supply of 
gas to Calcutta. In an application by the Company 
for a writ of mandamus to compel the Justices to 
join with the Company in referring to a Judge of the 
Small Cause Court to ascertain the amount payable 
to the Company as compensation for damage 
alleged to have been occasioned to their pipes, etc., 
by the drainage works of the Justices, an affidavit 
was filed, in which the Company’s manager stated 
specifically the loss that had been occasioned, and 
that he had, on personal inspection, satisfied him- 
self that the loss was occasioned by the negligent 
execution of the drainage works of the Justices. 
The affidavit on behalf of the Justices stated that, 
“ in carrying out such drainage works, the Justices, 
or their contractors, agents, or servants, have not 
damaged the pipes, etc., of the Company, and that 
the Justices deny that they are in any manner 
liable for the damage in respect of which compensa- 
tion is sought by the Company, or that they have 
done or caused any damage to the Company.” 
Held ( per Phear, J.), on the facts, that the Justices 
works had caused damage to the Company’s main 
and pipes. Held, also, that the compensation-clause 
of s. 151, Bengal Act VI of 1863, makes the Justices 
liable to compensate owners of land, or of any 
interest in land through which the drainage works 
are authorized to be carried, for any damage caused 
by any proceedings in such works. It applies to 
cases where the works have been done with due 
care and skill, and where but for the Act there would 
have been a right of action against the Justices. 
Held, also, that the denial of liability by the Justices 
was simply a general denial that any damage had 
been done to the Company ; the question, therefore, 
between the parties resolved itself into a dispute as 
to the amount of damage which, by s. 151, must be 
settled in the manner provided by s. 229. Hence 
the Company was entitled to a writ of mandamus. 
Held, also, that s. 226 applies to proceedings dehors 
the Act, and not to proceedings taken to enforce 
compliance with the provisions of the Act. Jus- 
tices of the Peace for Calcutta v. Oriental 
Gas Company ' . 8 B. L. R. 433 : 17 W, R. 364 
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CALCUTTA MUNICIPAL ACT (BENG. 
IV OP 1876) — contd. 


VI OP 1888) — concld. 

~ s. 180. 

See Mandamus . 2 Ind. Jur. N, S. 182 

s. 200 — Warrant for search and 

seizure — J unsdiciion of Chairman of Justices and 
of Justices — Procedure . The Chairman of the Jus- 
tices of Calcutta, on the complaint of the Health 
Officer, issued a warrant for the seizure of certain 
articles of food, and without notice to the owners, 
or reducing the proceedings to' writing, condemned 
them as unfit for use. In support of a rule nisi for a 
certiorari for bringing up the order that it might be 
quashed, it was argued that the Chairman had not, 
as such, jurisdiction to make the order ; and that 
it was invalid, as notice had not been given, and 
the proceedings had not been reduced to writing. 
Cause was shown that the description of the Chair- 
man was immaterial, as he was also a J ustice of the 
Peace, and that such summary proceedings were 
necessary for the public safety. Held , that the 
Act does not empower the Chairman of the Justices, 
as such, to issue a warrant under the 200th section ; 
that such a warrant must show, on the face of it, 
that the Justice issuing it had jurisdiction ; that the 
application under s. 200 must be reduced to writing ; 
that the evidence taken therefrom must be recorded; 
and that notice must be given to the party proceed- 
ed against. Day & Co. v . Justices for the Town 
of Calcutta . . . Bourke O. C. 232 

— S. 228 — -Suit against Justices for 

damage in repairing drains— Contractors — Negli- 
gence. — Cause of action — Notice of action. In a suit 
for alleged damage done to the plaintiff’s premises 
by excavations for drainage purposes, which the 
Justices are authorized to make by Bengal Act VI 
of 1863, it being shown that the Justices had 
entrusted the execution of the work to skilled and 
competent contractors : Held, that the Justices 
were not liable. In such a suit no cause of action 
mil be allowed to be raised, except that disclosed 
in the notice of action required to be given to the 
Justices by s. 226 of the Act. Ullman v. Justices 
of the Peace for the Town of Calcutta 

8 B. L. R. 265 

CALCUTTA MUNICIPAL ACT (BENG, 
IV OP 1876). 

See Right of Way. 

I. L. R. 13 Calc. 136 

as. 75-78. 

See Transfer of Criminal Case— 

General Cases. 

I. L. R. 2 Calc. 209 

— — ss. 75, 77, 78 — Evidence, refusal to 

mar— Finality of assessment— High Courts Criminal 
Procedure Act (X of 1875), s. 147. A, alleged to 
have carried on business in Calcutta without having 
taken out a licensee under Bengal Act IV of 1876, 
was summoned at the instance of the Corporation 
by B , servant of the Corporation, and also a Jus- 
tice ot the Peace. The case was subsequently heard 


__ ss. 75, 77, 79 — concld. 

by B , and it was shown that notice of the assess- 
ment under class II, Sch. 3, had been duly served on 
A, and that, though he then denied his liability to 
take out any license, and stated that he carried 
on no business as alleged, he had not appealed 
against the assessment under s. 79. It was further 
shown that the assessment had been confirmed by 
the Chairman of the Corporation, but that the 
amount had not been paid. A thereupon tendered 
evidence to show that he was not liable to take out 
any license ; but B refused to hear such evidence, 
and, convicting A , sentenced him to pay a fine. 
On an application, under the above circumstances, 
to the High Court under s. 147, Act X of 1875 t 
Held, that the finality of the decision of the Chair- 
man referred to in s. 79 has only reference to the 
class under which a particular person, who is admit- 
tedly bound to take out a license under s. 75, should 
be assessed, and not to the case where the liability 
to take out a license at all is denied, this being a 
question which can only be determined judicially 
after taking evidence by a competent Court in a 
prosecution under s. 77, and that, therefore, the 
refusal of B to hear the evidence tendered by A on. 
this point was illegal. Wood v. Corporation of 
the Town of Calcutta 

I. L. R. 7 Calc. 322 : 8 C. L. R. 193 

! s. 77 — License — Assessment — Fine — 

Boarding Jiouse keeper. In order to obtain a con- 
viction under s. 77, Bengal Act IV of I87G, for , 
keeping a boarding-house without taking out a 
license, it must be shown that the accused held him- 
self out to the public as one whose business or pro- 
fession it is to receive boarders for profit. In order 
to pass a proper sentence of fine under s. 77, Bengal 
Act IV of 1876, evidence should be given of the 
amount of assessment on the accused’s house or 
place of business, and of the amount payable on 
account of the license which the accused should have 
taken out. In the matter of the petition of Wood. 
Wood v. Corporation for the Town of Calcutta 
I. L. R. 8 Calc. 891 : 11 C. L. R. 357 

s. 88 — Municipal Commissioners, 

jurisdiction of — Assessment — House Bate — An- 
nual value. Per Wilson, J. The words ‘ ‘ annual 
value ” in s. 88 of the Municipal Act must be taken 
to mean “ annual letting value.” Nundo Lal Bose 
v. Corporation for the Town of Calcutta 

I. L. R. 11 Calc. 275 

s. 104 and s. 88 — Construction of 

s. 104. Per Wilson, J. — Quaere: "Whether s. 104 
of the Act is in the nature of an interpretation clause 
or merely directory as containing instructions to the 
Commissioners how to proceed when exercising the 
jurisdiction conferred by &. 88. Nundo Lal Bose 
v. Corporation for the Town of Calcutta 

I. L. R. 11 Calc. 275 

; s, ii7. 

, See Certiorari * I, L. R. 11 Calc. 275 
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CALCUTTA MUNICIPAL ACT (BENG. 

IV OP 1870)— contd. 

ss. 189, 191, 213, 252. 

See Municipal Commissioners. 

I. L. R. 10 Calc. 445 

s. 248 — Conviction for keeping ani- 
mals without license — Continuing offence between 
date of summons and date of conviction — Second 
prosecution for same offence on different date before 
conviction. Under s. 248 of Bengal Act IV of 1876, 
a milkman, who has been convicted and fined for 
keeping an animal without a license, cannot again he 
prosecuted for the continuance of the same offence 
before conviction, nor can he be separately prose- 
cuted for the same offence for each day the offence 
is continued as a separate and distinct offence 
under that section before conviction. In a sum- 
mons taken out on the 27 th March against a 
milkman for an offence under s. 248, Bengal Act 
IV of 1876, the offence was stated to have been 
committed on the 16th March ; the case was fixed 
for the 8th April, when the defendant was convicted 
and fined by the Magistrate. Another summons 
had been taken out against him on the same day 
(27th March) for a similar offence stated to have 
been committed on the 25th March. Held , that he 
could not be convicted on the second charge. In 
the matter of the Corporation for the Town of 
Calcutta v. Matoo Bewah 

I. L. R 13 Gale. 108 
ss. 280, 281, 282. 

See Calcutta Municipal Consolidation 
Act, 1888, s. 2. 

I. L. R. 21 Gale. 528 

s. 357 — Limitation — Accrual of right 

to sue — Suit for damages — Notice in ivriting — Con- 
tinuing damage. The plaintiff in April 1888 sued 
the defendants for damages for injuries caused by 
the defendants’ works to his house. On the case 
coming on for hearing it appeared that the notice of 
action served upon the defendants was defective in 
form, and the suit was, on the 11th December 1888, 
dismissed with liberty to the plaintiff to bring a 
fresh suit on the same cause of action. On the 15th 
December 1888 the plaintiff served the defendants 
with a fresh notice, and on the 15th March 1889 in- 
stituted the present suit. It appeared from the 
plaintiff’s evidence that in the beginning of Decem- 
ber 1888 the house had been reduced to such a condi- 
tion that it was incapable of sustaining further 
damage. Held 9 that the right to sue accrued to the 
plaintiff upon the happening of damage by reason of 
the subsidence arising from the defendants’ act ; that 
the plaintiff had not shown that a right to sue upon 
which the suit could be maintained had accrued 
within three months before the institution of the suit 
as required by s. 357 of the Municipal Act (Bengal 
Act IV of 1876), and within the terms of the notice of 
the 15th December ; and that the suit was therefore 
barred. Barley Main Colliery Co. v. Mitchell, L. 
M. 11 Ap. Ca. 127 : L. R. U Q. B. D. 125 , 
•distinguished. Per Pigot, J. Semite : that, as to 


CALCUTTA MUNICIPAL ACT (RENG. 
IV OP 1876) — concld. 

s. 357 — concld . 

whether under s. 357, damage arising out of a subsi- 
dence referred to in the notice, but arising after the 
date of the notice, could be recovered without fresh 
notice and fresh suit, a liberal construction should 
be placed upon s. 257 as to the requirements of the 
notice. Dwarka Nath Gupto v. Corporation of 
Calcutta . . . I. L. R. 18 Calc. 91 

CALCUTTA MUNICIPAL ACT (BENG. 
Ill OP 1899). 

See Building . I. L. R. 33 Calc. 287 

s. 3 (25) — Ss. 351, 352 and Sell. XVII , 

Part 3~ 44 Masonry building ,” if it includes a ma- 
sonry wall — “Hut.” A detached wall built of 
masonry is not a masonry building as defined by s. 
3, cl. (25) of Bengal Act III of 1899. Corporation 
of Calcutta v. JogeSwar Laha (1904) 

8 C. W. N. 487 

ss. 3 (32), 320, 574— 

See Receiver . I. L. R. 30 Calc, 721 

ss. 9, 14, 95, 371, 375, 377— 

See Calcutta Corporation. 

I. L. R. 36 Calc. 071 

• ss. 15, 63 to 65— 

See Damages, suit for. 

I. L. R. 34 Calc. 863 

s. 73(e)— 

See Attachment I. L. R. 35 Calc. 641 
s. 108— 

See Notice . . 11 C. W. N. 508 

s. 152— 

See Calcutta Municipal Consolidation 
Act (Ben. Act II of 1S88), s. 135. 

6 C. W. N. 480 

ss. 153, el. (b), 159, 175, 225— 

Bustce land — Assessment — Distress — 

Irregularity — Damages. A plot of land assessed by 
the Municipality was divided into separate shares. 
The plaintiff, as owner of one of these shares, applied 
for a separate assessment and number. The shares 
were thereupon separately valued by the Corpora- 
tion and the valuation treated as a revaluation of 
the whole plot under s. 153, el. (b) of the Municipal 
Act. The plaintiff was informed by a notice under 
s. 159 that his share was separately valued and 
assessed from the commencement of the third 
quarter of the year 1901-02. The Corporation de- 
manded from the plaintiff, after receipt of the 
notice, payment of rates on the basis of the assess- 
ment prior to such notice, and it was contended on 
behalf of the Corporation that, as the owners of cer- 
tain other shares into which the plot was divided 
objected to the assessment made of their shares 
effect could not be given, until the disposal of such 
objections, to the notice of separate assessment# 
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CALCUTTA MUNICIPAL ACT (BENG. 

Ill OP 1899) — contd. 

ss. 153, cl. (b), 159, 175, 225 —concld. 

Held , that the Corporation were justified in refus- 
ing to give effect to the notice of separate assess- 
ments, until the disposal of such objections. The 
objections in question were disposed of during the 
currency of the quarter commencing on the 1st 
October 1901, and the assessment book was 
amended during that quarter. Held, that the se- 
parate assessment under s. 170 of the Municipal 
Act took effect from the commencement of the next 
quarter. The Corporation also distrained for rates 
claimed on the basis of the previous assessment, such 
distraint being made without previous presentation 
of rate bills, or notice of demand, as required by the 
provisions of the Act. Held , that the omission to 
present such bills, and to serve a notice of demand, 
amounted to a mere irregularity under s. 22 5, and 
the only damages recoverable would be the special 
damages actually sustained. Bepin Chandra 
Biswas v. The Corporation of Calcutta (1904) 
I. L. R. 31 Gale. 452 

ss. 198, 486, Sell. II, rules (1), (2), 

(7). 

See License . I. L. R. 34 Gale. 913 
s. 320. 

See Administrator General. 

I. L. R. 30 Gale. 927 

s. 341— 

— Encroachment — Projection — 44 Fixture ” — Ob- 
struction on public street — Calcutta Municipal Act 
{Bengal Act 111 of 1899), ss. 3, sub-s. ( 37 ), 286 , 336, 
341. A verandah attached to and projecting from 
a house and supported on pillars sunk down into 
the soil between a street and a drain which runs 
between the street and the front of the house, is a 
4 4 fixture ” and 44 a projection, encroachment or 
obstruction over or on a public street ” within the 
meaning of s. 341 of the Calcutta Municipal Act. 
Corporation of Calcutta v. Imadul Huq (1907) 

I. L. R. 34 Gale. 844 

— ss. 351, 352. 

See ante, s. 3 (25). 

s. 383. 

See post , s. 449 . 7 C.W. N. 554 

— — ss. 391 and 449 — Application of, to 

buildings commenced before the Act hut completed 
after it came into opertion — Bengal General Clauses 
Act {Ben. Act I of 1899) s. 8, saving effect of — 
Calcutta Municipal Consolidation Act [Ben. Act 11 
of 1888), ss, 236 , 241 — Necessity of sanction to erect 
a detached building — Liability for building without 
such sanction. The Calcutta Municipal Act (Ben. 
Act III of 1899) relates only to acts done after the 
commencement of that Act, including acts done to 
oomplpte a building commenced before the Act 
came into force. S. 449 (3) relate to things done in 
breach of s. 391, which itself does not relate to the 
alteration of or addition to a building commenced 
before the Act came into operation. S. 8 of the 


CALCUTTA MUNICIPAL ACT (BENG. 

Ill OE 1899) — contd . 

. ss. 381 and 449 — concld. 

Bengal General Clauses Act (Ben. Act I of 1899) 
saves the operation of a repealed Act in such a case, 
where the building was commenced when the old 
Act was in force. The words 44 material altera- 
tion of the structure of any house,” in s. 236 of 
Ben. Act II of 1:888, contemplated the erection of 
anything on a site attached to, or detached from, 
any building standing on it, so as to alter the struc- 
ture of the house, that is to say, of the house with 
all the buildings standing on that site. Sanction 
was necessary for such building, and failure to 
obtain the same entailed the liability under s. 241 
of that Act. Where, therefore, a building, detached 
from other houses, but standing on the same site, 
was commenced before Ben. Act III of 1899 came 
in force, but was completed after that period : 
Held, that Ben. Act II of 1888 applied, and that 
sanction was necessary under s. 236 of the latter 
Act, and the liability under s. 241 of that Act con- 
tinued. But an ordec of demolition passed thereon 
under s. 449 (3) of Ben. Act III of 1899 was illegal. 
Keshub Chandra Sen v. Calcutta Municipal 
Corporation (1902) . 7 G. W. N. 374 

ss. 408, 574— 

See Prosecution. 

I. L. R. 34 Calc. 909 

ss. 408 and 574 — Notice pending ■ 

litigation. Directions given in a notice under s. 
408 of the Calcutta Municipal Act (Bengal Act III 
of 1899) to the owners of property, during the 
pendency of litigation in respect of that property, 
cannot be said to be lawfully given, if it is not 
open to the owners at that time either individually 
or collectively to alter the property by carrying 
out the improvements mentioned in the notice. 
POORNA CHAND Bubal V . CORPORATION OF 
Calcutta (1905) . I. L. R. 33 Gale. 699 

ss. 408, 645— 

See High Court . I. L. R. 34 Calc. 30 

ss. 448, 628, 629 — Order for demoli- 
tion — Municipal Magistrate , power of, to make — ■ 
Power not limited according to value of building — 
Adjournment , costs of — Magistrate's discretion. The 
words 44 a Magistrate ” in s. 449 of the Calcutta 
Municipal Act mean any Magistrate having jurisdic- 
tion in Calcutta and includes a Municipal Magis- 
trate. An older for demolition made by the Munici- 
pal Magistrate under s. 449 of the Calcutta Munici- 
pal Act was upheld. In the matter of the Cor- 
poration of Calcutta v. Keshub Chunder Sen, 8 C. W. 
N. 142 , distinguished. A Magistrate is authorised 
by law to make an order for demolition under s. 
449 of the Calcutta Municipal Act, without regard 
to the value of the building directed to be demo- 
lished. An order requiring the accused to pay the 
costs of an adjournment is one which a Magistrate 
in his discretion may make under s. 344 of the 
Code of Criminal Procedure. Where such an order 
was found to be not unreasonable under the cir- 
cumstances of the case, it was not disturbed by 
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Ill OF 1899) — contd. 

ss. 448, 028, 629 — concld. 

the High Court. Sheo Prosad Poddar v. Cor- 
poration op Calcutta (1905) . 9 C. W. N. 18 

1. s. 449 — Ss. 449 , 452 , 579 , 383 , 

449— Calcutta Municipal Consolidation Act (Ben. 
Act II of 1888)— Sanction of building under 
old Act— Deviation from plan sanctioned under 
old Act— Liability of owner for building in 
contravention of rules laid down by the new Act — 
Penalty — Notice under s. 383 of new Act. If a 
building is constructed in deviation from its 
plan as sanctioned under the old Municipal Act 
of 1888, so as to render the owner liable to a penalty 
under the said Act, then he cannot show that he 
acquired under the old Act, before the new Act came 
into operation, a right entitling him to build in con- 
travention of the provisions and rules laid down by 
the new Act, so as to bring himself within cl. (c) of 
s. 8 of Ben. Act I of 1899 (General Clauses). Under 
such circumstances, he will be liable to prosecution 
under the new Act. The question what penalty 
should be enforced under ss. 449, 452, 579 of Ben. 
Act III of 1899 is in the discretion of the Magis- 
trate, and is not a question of law which the High 
pourt, on reference, will answer. There is nothing 
in the Act making a notice under s. 383 of the 
present Municipal Act a condition precedent to a 
proceeding under the first sub-section of s. 449 of 
thac Act. Corporation op Calcutta v. Amrita 
Lal Mukerjee (1903) . . 7 C. ¥. I. 554 

2. - . . s, 449 — Demolition — Deviation 

from sanctioned plan — Building in existence before 
sanction — Sanction not relating to such building. S. 

449 of the Calcutta Municipal Act does not give 
authority to the Magistrate to direct the demolition 
of the whole or any part of a building, which was 
in existence before the sanction was given, but only 
of a building erected in contravention of the plan 
submitted to and sanctioned by the Corporation. 
Hyam v. Corporation op Calcutta (1906) 

I. L. E, 33 Calc. 648 

3. ss. 449, 450, 452 and 579— 

— Discretion of Magistrate — Demolition of build- 
ings— Limitation. The Municipal Magistrate should 
exercise the discretion vested in him undei ss. 449, 

450 and 452 of the Calcutta Municipal Act (Beng. 
Act III of 1899) with due regard to those rules, 
which guide Courts of Equity in granting injunc- 
tions, with this difference that he has also uo consider 
whether or not a building ought to be demolished on 
the ground of its being a danger or obstruction to 
the public. The discretion is to be used after receiv- 
ing evidence and hearing the defence. Abdul Samad 
v. The Corporation of Calcutta , I. L. R . 33 Calc. 287, 
referred to. The fact that in respect of the same 
deviation from the sanctioned plan of a building, 
the Corporation instituted two different proceedings 
at different times, one under s. 579 and another 
under s. 449, does not deprive the Magistrate of his 
discretion under s. 452 of the Act. The Calcutta 
Municipal Act does not prescribe any period of limit- 
ation for an action under s. 449 or s. 450, but the 
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Court should, in directing a demolition, consider 
how far the delay in the institution of the proceed- 
ings would affect the action. Chuni Lal Butt v* 
Corporation of Calcutta (1906) 

I. L. R. 34 Calc. 341 

4. —- ss . 449 (i), 451, 

and 574— Rule No. 2 of Part II, Sch. 17 of the Act, 
interpretation of — Height , limit of, of building 
facing a street and an open platform — Angle of 45 
degrees whence to be drawn. On one side of a street 
was a bathing platform open to the sky. Cn the 
opposite side a building was erected facing the street 
and the platform : Held , that in determining the 
height-limit of the building in accordance with 
rule No. 2 of Part II, Sch. 17 of the Calcutta 
Municipal Act (III B. C. of 1899), the angle of 45 
degrees must be drawn from the street alignment 
on the side of the street and not from the 
side of the platform farthest from the street. 
Sheomall Goenka v . The Corporation of Cal- 
cutta (1908) . . . 13 C. W. N. 74 

5. ss. 449, 580 and 631 — Sanction 

for erection of house , given under misapprehension 
— Order directing demolition — Default — Continuing 
offence — Limitation — Daily fine, propriety of 
imposing. S. 580 of the Calcutta Municipal 
Act is not a section which merely provides for the 
punishment of offences committed under another 
section, viz., s. 449 of the Act. S. 580 itself 
creates the offences, both the primary offence, 
consisting of default in carrying out an order 
under s. 449, and the secondary or continuing 
offence, committed on each day thereafter by 
reason of the continuance of the default. Where 
an order under s. 449 was made on the 8th Septem- 
ber for demolishing a building within three months, 
the primary offence of non-compliance with that 
order was complete on the 8th December. After 
that, every day’s default in carrying out the 
order became a distinct offence under s. 580. Con- 
sequently, where summons was issued against the 
offender for such continuing offence on the 6th 
May following, on a complaint made on the 10th 
March, the prosecution could not be regarded as bar- 
red by limitation under s. 631 of the Act. No fresh 
order under s. 449 is necessary for authorising the 
imposition of a daily fine for such continuing 
offence. Ram Krishna Biswas v. Mohendra Nath 
Majumdar , I. L. R. 27 Calc. 565 ; Kirsto Dhone 
Dutt v. Chairman of the Municipal Commissioners 
of the Suburbs of Calcutta , 25 W. R. C'r. R. 6 ; In 
matter of W. N. Love, 18 W. R. Or. 44 ; In the 
matter of Sagore Dutt , 18 W. R. 44, footnote ; and 
In re Limbaji Tulsiram , I. L. R. 22 Bern. 766, 
distinguished. Where the Corporation gave its 
sanction to the erection of a building, under a 
misapprehension which was due to the applicant 
not drawing the attention of the Corporation 
to all the necessary facts connected with the 
position and surrounding of the proposed building : 
Held, that sanction so given would not exonerate 
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__ — ss. 449, 580 and 831 — concld. 

the applicant from liability under the Act if the 
building be afterwards found to have been con- 
structed in contravention of the provisions of the 
Act. Noni Lal Sett v. Corporation op Calcutta 
(1903) . , . . . 7 C. W. N. 853 

6. — ss. 449, 631 — Criminal Proce- 

dure Code {Act V of 1898), s. 432. S. 631, sub-s. 
(1) of the Calcutta Municipal Act has no applica- 
tion to proceedings taken under s. 449 of that 
Act. Corporation op Calcutta v. Kesetjb 
Chunder Sen (1904) . .8 0. W. 1ST. 142 

s. 452 — 

See ante , s. 449. 

* — — — s. 495- — Adulteration — Mustard oil {as 

commercially known) — Sale 44 to the, 'prejudice of 
purchaser ” — Manufacture for sale. Where a Food 
Inspector purchased samples of mustard oil from 
the manufactory of the accused, which, on analysis, 
were found to be adulterated with til oil, and the 
accused were convicted under s. 495 of Bengal Aet 
III of 1899 : Held , that such adulterated oil not 
being what is commercially known as mustard oil, 
and the adulteration being to the prejudice of the 
purchaser, the accused had been rightly convicted. 
Baishtub Char an Das v, Upendra Nath Mitra, 
3 0. W. N. 66, distinguished. Moti Lal Pal v. 
Corporation of Calcutta (1903) 

I. L. R. 30 Calc. 643 ; s.e. 7 C. W. N. 637 

— ss. 502, 505 — Human food, destruction 

of articles for — Purchase of damaged rice , intending 
to sell it as food for pigs — Order for its destruction — - 
Circumstances necessary to justify such order. In 
order to justify an order under s. 505 of the Calcutta 
Municipal Act of 1899, the Magistrate must be 
satisfied, and there must be a finding in his judg- 
ment, that the article directed to be destroyed 
comes within s. 502 of the Act, and that it was 
either exposed or hawked about for sale, or de- 
posited in, or brought to, any place for the purpose 
of sale, or preparation for sale, and is intended 
for human food. Where certain damaged rice, 
which had been purchased by a person who 
intended to sell it as food for pigs, was ordered to 
be destroyed by a Magistrate under s. 505 of the 
Calcutta Municipal Act, and the judgment of the 
Magistrate contained no finding that the rice was 
brought for the purpose of sale or that it was 
intended for human food, but contained a finding 
that there always was a risk that it might be 
sold for human consumption to the poorer classes, 
or might be used in a flour mill worked by un- 
scrupulous persons : Held, that the fact that this 
danger existed did not justify the order, and that, 
until some attempt was made to sell the rice for 
consumption by the poorer classes, the Corporation 
was not justified in destroying the property of a 
mah who was disposing of it in a way which was 
perfectly legitimate. Chundra Coomar Biswas 
v. Calcutta Corporation (1902) 

I. L. R, 30 Calc. 421 ; s.e. 7 C, W. 1ST. 27 
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s. 550 — 

See Lease . I. L. R. 30 Calc. 271 

- — — s, 557, els. (a) and (d) — Acquisition 

of land for Municipality' — Market-value , presumption 
as to — Applicability — Re-assessment, ” meaning 
of — 45 District meaning of — Bustee land, valuation 
of — Owner and tenant’s interests. The performance 
by the Chairman of the Corporation of the duties 
of a Collector under cl. {a) of s. 557 of the Calcutta 
Municipal Act is not a condition precedent to 
the applicability of the provisions of the other 
clauses of the section. Where, therefore, land 
was acquired in Calcutta for the Municipality, 
but the Chairman did not act as Collector in the 
proceedings : Held, that this would not prevent 
the application of the presumption under cl. {d) 
of the section that the market-value is 25 times the 
annual valuation of the property as entered in the 
assessment book prescribed by the Calcutta Munici- 
pal Act. The term 4 4 land 5 5 as used in s. 557, cl. 
(d), includes 4 4 bustee 5 5 land. The term 4 4 dis- 
trict 5 * as used in the proviso to that section is 
equivalent to the term 44 ward.” The term 44 re- 
assessment ” in the same proviso signifies revalua- 
tion and not reimposition of rate or tax. Valuation 
does not mean merely the amount of the valuation, 
but covers the whole process or act of valuation. 
Where, therefore, a substantial part of the aet of 
assessment or valuation was completed before the 
commencement of the present Aet, it cannot be 
said that there was a re-assessment after the com- 
mencement of the Act, merely because the valuation 
did not become final within the meaning of s. 163, 
cl. (1), until after the commencement of the Act. 
Corporation of Calcutta v. Bhupati Roy Chowdhry , 
I. L . R. 26 Calc. 74, 77, referred to. Held , that 
there has been no re-assessment made after the 
commencement of the Aet for Ward No. X, as the 
valuation for that ward had been made before the 
commencement of the Act, though it came into 
operation on the 1st April 1900 and under s. 7 of 
the present Act, is to remain in force till the 31st 
March 1906. Therefore the presumption under 
s. 557, cl. (d), does not arise with reference to land 
in that ward. In assessing compensation payable 
to owners of bustee land in Calcutta acquired on 
behalf of the Municipality : Held, that the proper 
method of valuing such land was to ascertain the 
value of the land and huts as a whole, and deduct- 
ing therefrom the value of the huts of which the 
tenants were the owners, their tenancy (being a 
tenancy- at- will) having practically no market value. 
Secretary of State for India v. Belchambers 
(1906) . 10 C. W. NT. 289 

s. c. I. L. R. 33 Calc. 396 

s. 574 — 


Bee Administrator General. 

I. L. R. 30 Calc. 927 

— s. 579 — 

See ante, s. 449 . 7 C, W. 3ST. 554 

— ss. 580, 631 — 

Bee ss. 449, 580 and 631. 
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s. 634— 

See Limitation . I. L. R. 32 Calc. 277 

- s. 634, cl. 6 — 44 Accrual of the right to 

sue ” in cl. 26 , s. 634 , meaning of — Limitation. 
The words ‘ 4 accrual of the right to sue 55 in 
cl. 2, s. 634 of the Calcutta Municipal Act do not 
mean accrual of the cause of action, but have refer- 
ence to the expiry of the month 5 s notice under cl. 1 
of that section, and the plaintiff will not be barred, 
if he brings his action within three months from 
the date, when the month’s notice has expired. 
Corporation of Calcutta v. Shyama Char an 
Pal (1905) . . . . 9 C.W.3ST, 217 

Sell. XVII, rule 24. 

: Municipal gully, 2 feet 

wide, if 4 4 open square or the like 5 5 within Rule 
24 of Sch. XVII . A Municipal gully only 2 feet 
wide is not 4 4 an open square or the like which is de- 
dicated to public use 5 5 within the meaning of Rule 
24, paragraph (1), of Sch. XVII to the Act. On a 
construction of the rule as a whole : Held , that 
k ‘ an open square or the like, 55 to come within the 
rule, must be at least 4 feet wide, and, if the open 
space is not less than 4 feet wide, the owner of the 
house should have 4 feet of open space more, as 
indicated by cl. (b) of the 2nd paragraph of the rule. 
MaxwelVs Interpretation of Statutes , p. 319, and 
Salmon v. Duncumhe, 11 App. Cas. 627, referred to. 
Noni Lal Sett v. Municipal Corporation of 
Calcutta (1903) . . . 7 C. W. 1ST. 853 

_ Sch. XVII, Part 3. 

See ante, s. 3 (25). 

■CALCUTTA MUNICIPAL CONSOLIDA- 
TION ACT (BEMG. II OP 1888). 
s. 2 and ss. 252, 256, 257, 265 

— Calcutta Municipal Act ( Bengal Act IV of 1876), 
ss. 280, 281, 282 — Basti land — Urgency — Trespass 
— Suit for damages. S. 2, paragraph 5, of Bengal 
Act II of 1888, the Calcutta Municipal Consolida- 
tion Act, by which Act the former Calcutta Muni- 
cipal Act (Bengal Act IV of 1876) is repealed, pro- 
vides that pending proceedings which may have 
been commenced under any repealed Act shall be 
deemed to have been commenced under the new Act ; 
but though commenced before the passing of the 
new Act, they must, to be effectual, he continued 
under its provisions, and can only be used to enforce 
rights and powers in existence at the time when it is 
sought to enforce them. Where, therefore, before the 
passing of Act II of 1888, and whilst Act IV of 1876 
was in force, the municipality took measures under 
the latter Act to cleanse basti land which was in an 
insanitary state, and notwithstanding the passing 
■of Act II of 1888, wdiich provided totally different 
preliminaries and procedure for the purpose, conti- 
nued the improvements practically under the Act 
of 1876 : — Held, that, even if the proceedings could 
be considered, under s. 2 of Act II of 1888, to have 
been commenced under the new Act, the action of 
the municipality amounted to trespass, for which 
they were liable in damages to the owner of the 
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C £X-CUTTA MUNICIPAL C05TS0X.IDA- 
PIOH ACT (EESTG. II OP 1888)— conid. 

— 7T s - 2 and ss. 252, 256, 257, 265— 

concld . J * 

land. Corporation of Calcutta v. Jabu Laix 
. I. Xi, E. 21 Calc. 528 

— s. 8 . 

See Bengal Tenancy Act. 

I. L. R. 27 Gale. 202 

7 7 7 7 SS ’ ^ — Munici- 

pal election— Jotni family representation for voting 
purposes— Judicial discretion of Chairman as to list 
of candidates— Franchise. S. 31 of Bengal Act II 
of 1888 does not impose on the Chairman of the 
Municipality the duty of exercising any judicial 
discretion or taking any judicial action with regard 
to the list of candidates prepared under that section. 
In this case, therefore, a rule which had been granted 
on the application of one of the candidates calling 
on the Chairman to show cause why the name of 
another of the said candidates should not be re- 
moved from the list, he being merely the manager 
appointed to vote on behalf of a joint-family under 
s. .24 and not qualified to be elected as a Com- 
missioner, was discharged by Trevelyan, J. In 
the matter of Mutty Lal Ghose 

'I. L. R. 19 Calc. 192 


2. — . — ~ and ss. 11, 12. In a case 

in 1882 in which a similar rule had been granted 
calling on the Chairman of the Municipality to show 
cause why the name R J M should not be expunged 
from the list of candidates for election as Municipal 
Commissioners, he being merely the manager and 
trustee of certain debutter property, having no 
beneficial interest in such property and being 
ineligible for election as a Commissioner as not 
coming under s. 11 or 12 of the Municipal Act, 
X orris, J., made the rule absolute, and directed 
the Chairman to expunge the name from the list 
of candidates. In the matter of Rajbndra Ball 
Mitter . . I. L. R. 19 Calc. 195 note 


3. — — and ss. 8 , 24, 25. In another 

case in 1889, where a rale had been granted calling 
on the Chairman to show cause why he should 
not forbear from counting certain votes given in 
favour of R B D, one of the candidates at a 
municipal election, which votes were those of per- 
sons who were merely agents appointed under ss. 24 
and 25 of the Act by joint families or firms to vote on 
the ground that they possessed none of the quali- 
fications required by s. 8 , and were not members of 
such joint-families or firms, and therefore had no 
right to vote : Norris, J. y whilst thinking that 
the Legislature intended that a joint family or firm 
should be represented by one of their own members, 
and that the omission so to provide was one which 
might well be taken into consideration by the Legis- 
lature, held, that he could not put an interpretation 
on the Act which would involve the addition to the 
Act of words which the Legislature had left out, 
and therefore discharged the rule. In the matter of 
the election of Municipal Commissioners for 
Ward No. 10, Calcutta I. L. R. 19 Calc. 198 
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CALCUTTA MUNICIPAL CONBOLIDA- 
TI03ST ACT (BENG. II OP 1888)— crntd. 

s. 81 — concld. 

4 and ss, 8, 19,20,21, 22, 

and 23 — Specific Relief Act (I of 1877), s. 45 
— - Municipal election — Municipal Commissioner, 
election of— List of voters— Chairman, jurisdiction 
of — Quo warranto — High Court, jurisdiction of — 
Rules of Local Government. There is nothing in 
the Calcutta Municipal Act (Bengal Act II of 1888), 
or in the Local Government rules issued under s. 19 
of the Act, which requires that the name of a candi- 
date,. or of the proposer, seconder, or approver of a 
candidate, at a municipal election, should be pub- 
lished in the revised list of voters. Ss. 20 and 23 of 
the Act only lay down rules applicable to voters ; 
they do not control the qualifications of proposers, 
.seconders of approvers. Sernble: The High Court 
has jurisdiction by proceeding in the nature of a quo 
warranto to restrain a person who has not been duly 
elected from exercising the functions of a duly elect- 
ed Commissioner. The Chairman has no judicial 
discretion in preparing the list of candidates. In 
the matter of Muity Lall Ghose, I. L. R. 19 Calc. 
192, approved. Under s. 31 of the Act, every candi- 
date for election must send in his name to the Chair- 
man not less than seven days before the day fixed 
for election, together with the names of his proposer, 
seconder, and approvers. The Chairman has no 
power to waive this rule. Where there is a primd 
facie compliance with s. 31 of the Act, the Chairman 
has no power to go further and determine questions 
affecting the status of persons claiming to be candi- 
dates. The Chairman can only revise the original 
list of voters in the manner laid down by s. 22, or on 
applications made under s. 21, or in pursuance of 
an order from the Presidency Magistrate under s. 23. 
The issue of a supplementary list of voters is not 
sanctioned' by the Act. A definition of the term 
kt elector ” with necessary qualifications is given in 
s. 8 of the Act. There is nothing in the Act prevent- 
ing a person qualified to vote under s. 8 from voting, 
although his name does not appear on the revised 
list of voters. The only prohibition is that found in 
the Local Government Rules issued under s. 19 of 
the Act. In the matter of Corkhill 

I. L. B. 22 Calc. 717 

l, v — s. 87 and Sell. YL— Insurance 

Companies registered in England and carrying on 
business through agents in Calcutta, liability of, 
to pay the municipal license tax. The Standard 
Marine Insurance Company, being an insurance- 
company which is registered in England and carries 
on insurance business through the agency of a 
firm of general merchants in Calcutta, is not liable to 
pay the license tax imposed by s. 87 and the second 
schedule of the Calcutta Municipal Consolidation 
Act (Bengal Act II of 1888). The business of 
insurance is not one of the occupations mentioned 
in the second schedule of the Act, and s. 87 only 
imposes the tax upon persons who exercise some or 
one of the professions, trades, or callings mentioned 
in that schedule. The words of the section limit 
its operation to “persons,” which expression in- 


CALCtJTTA MUNICIPAL CONBOLIDA- 
TIONT ACT (BENTG. II OF 1888)—c<m^. 

s. 87 — contd . 

eludes joint-stock companies who exercise the parti- 
cular occupations prescribed in the schedule. The 
Standard Marine Insurance Company is not liable 
to be taxed, as keepers of a place of business, under 
class VI of the second schedule of the above Act, 
because its business is carried on in Calcutta by its 
agents at their own offices, and the Company has no- 
place of business of its own at all in Calcutta. Cor- 
poration op Calcutta v. Standard Marine In-, 
! surance Company . I. L. B. 22 Calc. 581 

2. Buie 7, cl. (8) — License tax — 

Liability to tax of Company carrying on business 
through agents in Calcutta and not having a registered' 
place of business. A joint-stock company carry- 
ing on money-lending business through agents in 
Calcutta, where it has no registered place of busi- 
ness, is liable to pay license tax under s. 87 and 
sob. II of the Calcutta Municipal Act of 1888. 
Corporation of Calcutta v. Standard Marine Insur- 
ance Company, I. L. R. 22 Calc. 581, distinguished. 
Corporation op Calcutta v. Eastern Mortgage 
Agency Co. . . I. L. B. 25 Calc. 483 

2 C. W. N*. 328 

ss. 117 and 119. 

See Small Cuase Court, Mofussil — 
Jurisdiction — Municipal Tax. 

I. L. B. 23 Calc. 835 

s. 135 — Bengal Act III of 1899, s. 152 

— Calcutta Small Cause Court, jurisdiction of, to set 
aside entire valuation — Valuations in force at the 
commencement of Bengal Act III af 1899 — Assess- 
ments — Jurisdiction to declare old valuations to be 
still in force — High Court , jurisdiction of, to inter- 
fere — Civil Procedure Code {Act XIV of 1882), s. 
622 — Letters Patent, s. 15. In 1894, the Municipal 
Commissioners, acting under Bengal Act II of 1888, 
made valuations of certain properties. On these 
valuations, assessments of rates were made for a 
period of six years expiring on various dates on or 
before the 31st March, 1900. On 1st April, 1900, 
Bengal Act III of 1899 came into force. Shortly 
before that date the Commissioners made new valu- 
ations. These valuations were made under Bengal 
Act II of 1888, which was then in force, and were all 
completed prior to the 1st April, 1900. Objections 
to the valuations and the assessments made thereon 
were filed by the owners under Bengal Act II of 
1888. The objections were disposed of by the 
Vice-Chairman, and the owners appealed therefrom 
to the Small Cause Court. These appeals were filed 
after 1st April, 1900, under the provisions of Bengal 
Act III of 1899. The Chief Judge held that the 
new valuations and assessments were not in force 
at the commencement of Bengal Act III of 1899 
within the meaning of s. 152 thereof, and he set 
them aside. He further declared that the valua- 
tions in force at the commencement of Bengal Act 
III of 1899 were the previous valuations of 1894, 
and he directed those valuations to remain in. force 
for the periods mentioned in Sch. VII, col. 2, of 
Bengal Act III of 1899. Held, that the Small Cause. 
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CALCUTTA MUNICIPAL CONSOLIDA- 
TION ACT (BE NG. II OP 1888)— contd. 

. s. 135 — concld. 

Court has jurisdiction to deal with the entire valua- 
tion and to set it aside, the only condition being 
that the procedure, as to the filing of objections to 
the valuations, laid down by s. 135 of Bengal Act 
II of 1888 has been correctly followed. The pro- 
cedure laid down by that section as to the form of 
the notice is directory only. The Small Cause Court 
having jurisdiction to deal with the matter, the 
High Court cannot interfere either under s. 622, 
Civil Procedure Code, or s. 15 of the Charter. The 
Small Cause Court had no jurisdiction to declare 
that the assessments under the previous valuations 
still in operation and must remain in force for fur- 
ther periods of vears. Corporation op Calcutta 
v. Cohen (1901) . . . 6C.W.N. 480 

~ — ss. 135, 157 — “ Valuation , ” mean- 

ing of— -Re-valuation made by the Municipality 
within years from the date of the valuation made 
after hearing objection , legality of — Provincial Small 
Cause Courts Act (IX of 1867), s . 25— Code of Civil 
Procedure ( Act XIV of 1882), s. 622—Stat. 24 & 25 
Vic., c. 104, s. 15 — Superintendence of High Court. 
The word cc valuation ” in s. 135 of the Calcutta 
Municipal Consolidation Act (Bengal Act II of 1888) 
means, not £t the amount of the valuation 5 5 only, 
but also the process or act of valuation. A valua- 
tion was made by the Calcutta Municipality of a 
holding, the rate-payer objected to the amount, and 
the Vice-Chairman of the Municipality, on hearing 
the objection, fixed the valuation at a certain 
amount. ^ Within six years from this valuation fixed 
after objection, a re-valuation was made by the 
municipality and the rate-payer objected to the 
legality of such valuation on the ground that the 
municipality had no power to make a re-valuation 
within six years from the date of the last valuation. 
The Vice-Chairman overruled the objection, and the 
rate-payer appealed under s. 157 of the Act to the 
Judge of the Court of Small Causes at Sealdah, who 
allowed the appeal. Held , that, inasmuch as the 
objection raised by the rate-payer was an objection 
to the valuation within the meaning of s. 135 of 
the Act, the Judge of the Small Cause Court had 
jurisdiction to deal with it. That being so, it was 
not open to the High Court to interfere either under 
s. 25 of the Provincial Small Cause Courts Act, or 
under s. 622 of the Code of Civil Procedure, or 
under s. 15 of 24 & 25 Vic., c. 104. Corporation 
op Calcutta v. Bhupati Roy Chowdhry 

I. L. B. 26 Calc. 74 
3 C. W. N. 70 

ss. 238, 241— 

See Calcutta Municipal Act, 1899 — 

ss. 391 and 449 . 7 C.W. N. 374 

s. 449 .. 7 C. W. N. 554 

— - ss. 247, 250, 427 — Building — Sanc- 
tion — Limitation — Damages. A sanction to build, 
given by the Municipal Corporation of Calcutta 
under s. 247 of the Calcutta Municipal Consoli- 
dation Act (Ben. Act II of 1888), is absolute, and 
when such sanction is once given there is nothing 


CALCUTTA MUNICIPAL CONSOLIDA- 
TION ACT (BENG-. II OP 1888)— contd. 

— ss. 247 250, 427 — concld. 

in the Act which enables the Corporation to 
revoke it. The Corporation, having granted sanc- 
tion to the plaintiff, after the site had been duly 
inspected and approved of by its officer, to erect a 
mill on his giving an undertaking, is not entitled, 
in an action for damages caused by the with- 
drawal of the sanction, to plead in defence that 
the officer made a mistake, and that the sanction 
is not binding. The Corporation, after granting 
sanction under s. 247 of the Act, withdrew it on 
the ground that the plaintiff had not complied 
with what it believed to he his undertaking. Held, 
that the withdrawal of the sanction was not done, 
nor did it purport to have been done, under the Act ; 
and that, the suit for damages having been based 
upon such withdrawal, the special limitation of 
three months as provided by s. 427 of the Act did 
not apply to it. Tullaram v. Corporation op, 
Calcutta (1902) . I. L. B. 30 Calc. 317 : 

7 C. W. N. 329 

ss. 307, 335, 338, sell. II, rule 8 

— Liability for keeping animals without license — 
Penalty , to whom attached — Owner — Lessee. The 
petitioners, as owners, let out a stable on hire, where 
ticca gharries and horses were kept by the lessee 
without taking out a license from the Municipal 
Commissioners. The petitioners were convicted 
under ss. 307 and 336 of the Calcutta Municipal 
Act (Bengal Act II of 1888) for having permitted 
offensive matters, etc., and animals to be kept on 
the premises in contravention of the provisions of 
s. 335 of the Act. Held, that the convictions were 
bad, the lessee alone being answerable in such a case 
for disregarding the provisions of the Act. The 
penalty under s. 336 of the Calcutta Municipal Act 
of 1888 attaches to the owner of any land for per- 
mitting any animals to be kept thereon, when he 
has direct possession of the land, and not when he 
has leased it out to another. Abhoy Charan 
Dass v. Municipal Ward Inspector 

I. L. B. 25 Calc. 825 

2 C. W. N. 289 

s. 335 — Date of taking out license. 

In a case where the owner of a cowshed delayed 
taking out a license under s. 335 of the Calcutta 
Municipal Consolidation Act (Bengal Act II of 1888) 
until the end of the month of May and was prose- 
cuted for keeping an unlicensed cowshed : — Held , 
that, under the section as it stands, there is nothing 
to compel a licensee to take out his license before 
1st June in every year. Aukhoy Chandra Hati 
v. Calcutta Municipal Corporation 

I. L. B. 24 Calc. 360 

s. 364 — Sale of articles of food not of 

the proper nature, substance, or quality — Mixture* 
Usage of market, with regard to — Adulteration. 
Where a person is accused of selling adulterated 
articles of food on the evidence of a Chemical 
Analyst, and alleges in defence that it is a mixture 
recognized in the market, he ought to be allowed to 
prove his allegation. So where an oil-seller was- 
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CALC DTTA POLICE ACT (BUNG. ACT 
IV OP I860) — coticld. 

- — — — s. 5 and s. 46 — conoid. 


CALCUTTA MUNICIPAL CONSOLIDA- 
TION ACT (BENGh II OP X888)~ c <mcM. 
s. 364 — conoid . 

prosecuted by a food-inspector for selling mustard 
oil raided with other lands of oil, and he succeeded 

that what is known as mustard-oil in the 

ordinarily prepared in the same manner 

protected under the first proviso to ^^'oFthe 
Calcutta Municipal Consolidation Act (Bengal Act 

T nf 1 QQQ \ T5 . t«« , ^ Vw. t-v . v T -r® 

UPENDRA 

3 C. W. N. 60 

Certi- 
requisites of. 


warrants under s. 46 of the Act. Forsyth v. 
Wilson • - . . I. L. R. 20 Calc. 670 

ss. 36, 37, 39, 40. 

See Opium . . 13 C. L. R. 336 

— — — r s - 99 {I ) and ss * %, n, 76 and 77 
Limitation — Interpretation of Statutes — Pro- 
secution^ 9 meaning of — Inspector detaining persons 
m custody for police inquiry — Act done or intended 
to be done under the Act — Circular order issued by 
Commissioner authorising the Police to investigate , 
effect of — Practice — Objection to prosecution , on a 
question of law raised for the first time in appeal , 
given effect to. The word 4 4 prosecution 99 in cl. (I) 
of s. 99 of the Calcutta Police Act means “ criminal 
prosecution 551 ; and the clause, so far as the rule of 
limitation goes, applies to criminal prosecutions 


market was 

.as the specimen analyzed, the case was held to be 
protected^ under the jSrst proviso to s. 364 of the 

I of 1888). Baistab Charan Das v. 

Nath. Mitra 

~ — • — ss< 381, 382 — Burial ground- 

ficate for closing a l„.l ' 

The municipal authorities ii 
the provisions of s. 3CI J VCMWttl , M 
Act (Bengal Act II of 1888), prohibiting 
a burial ground, must " 

of time from wl hi 1 
that section is to run. 
v. Municipal Ward Inspecto: 
pal Corporation . ; 

Lutper Rahman Nassau 
pal Corporation 


burial ground , 

suing a certificate under 
381^ of the Calcutta Municipal 
the use of 

v ^ the point 

hieh the period fixed by them under 
Lutfur Rahman Nuskur 
Calcutta Munici- 
I. L. R. 25 Calc. 492 
rv. Calcutta Munici- 
. 2C.W. N. 145 

7n\~J~TT S n 412 and ss - 417 > 419 — Bye-laws 
1 } •’!’ /—Permit for removal of offensive matter 
or rubbish— Failure to take out permit— Continua- 
tion of offence. Where a milkman who had been 
convmted for not taking out before the 1st Decem- 
ber 1891 a hall-yearly permit for the half- year end- 

ing the 31st March 1892, in accordance with bye- 
r u 69 m ?' c3e the Municipal Commissioners 
a + ?t o l o lder , the P rovisi °ns of s. 412 of Bengal 
Act II of 1888, and was charged with continuing his 
•offence by failing for the space of seven days Sub- 
sequent to the said conviction to take out the per- 
mit whilst still carrying on his business of a milk- 
man '.—-Held, that the offence of which he had been 
convicted of not taking out a permit on or before 1st 
December 1891, which was complete when that day 
had passed, could not be continued by his omis- 
sion to take out a permit. Queer e : Whether it is 
-competent for the Municipal Commissioners, by the 
bye-laws made under s. 412, to create the duty 
or obligation of taking out a permit, and whether 
under s. 417 disobedience to such bye-laws consti- 
tutes a punishable offence. Corporation op Cal- 
cutta v. Jadub Dooley . I. L. R. 22 Gale. 


investigations, and an Inspector attached to a 
Thana in Calcutta detained a person in custody for 
the purpose of a police-inquiry, and it was not shown 
that he did so in abuse of his authority and under 
colour of it for the purpose of harassing or injuring 
him : Held, (i) that the circular order was one 
issued for the purpose of 44 rendering the police- 
^°. rc i e . e ^ c ^ e nt in the discharge of all its duties, 59 
of s, 9 of the Calcutta Police 
ct of the Inspector detaining 
person in custody was done, or at least 

f Pi provisions of the 

tta Police Act, within the meaning of s. 99, 
cl. (I), of that Act ; and criminal prosecution under 
s. 342, Indian Penal Code, instituted against the 
Inspector for such act after the expiry of three 
months, was time-barred. Objection to the pro- 
secution of an accused, grounded on a question of 
law, allowed to be raised for the first time in appeal, 
and given effect to. Bijoyendra Lal Mitter 
v. Emperor (1903) . . . 7 C.¥. N. 883 

CALCUTTA SMALL CAUSE COURT, 
JURISDICTION OP. 

See Title . 1/ L R. 34 Calc. 823 

CALING-ULA. 

See Limitation Act. 

n a -*».•*-» !• L. R. 28 Mad. 72 

CAMP-FOLLOWERS. 

See Small Cause Court, Mopussil — 
Jurisdiction— Military Men. 

CANAL. 2B.L.R.S.N.7 

See Landlord and Tenant — Nature 
of Tenancy, 

L L. R, 28 Calc. 693 


within the 
Act ,*. (ii) tj 
such p — 
intended to be done, under the 
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CANAL DUES. 

recovery of — 

See Jurisdiction of Civil Court — Rent 
and Revenue Suits. 

I. L. R. 25 All 527 

CAMARA EOREST RULES. 

7, 12, and 23. 

See Madras Forest Act, s. 26. 

I. Xi. R. 13 Mad. 21 

CANCELLATION OE INSTRUMENT. 

See Mahomed an Law. 

I. L. R. 31 Bom. 271 

CANCELLATION OE SALE D EE D. 

7—; _ Specific Relief Act (I of 

16//), s. 39 Suit for declaration — Consequential 
relief —Valuation. The plaintiff having sued for 
the cancellation of a sale-deed framed the prayer in 
the plaint so as to seek a declaration that the sale- 
deed was fraudulent and for an order to have it can- 
celled and a copy was sent to the Sub-Registrar as 
provided by s. 39 of the Specific Relief Act (I of 
1877). Held, that the suit was one for a declaration 
with a distinct prayer for consequential relief. 
Karam Khan v. Daryai Singh, I. L. R. 5 All. 331, 
dissented from. Parvatibai v. Vishvanath (1905) 

I. L. R. 29 Bom. 207 

CANDIDATE. 

for Pleadership or Mukhtear- 

ship — 

See Board of Examiners. 

I. L. R. 28 Calc. 479 
CANDIDATE BOR DEGREE AT UNI- 
VERSITY. 

See Bombay University Act. 

I. L. R. 23 Bom. 405 

CANTONMENT. 

1 — Grant of land for building 

purposes — Right of Government to eject grantee 
Regulations and orders for the Bengal Army — 
A.lluvial land — Assessment of rent. Certain ground 
situate within the limits of a cantonment was 
granted for building purposes by the military 
authorities in 1802. In June 1873 such canton- 
ment^ was abandoned, and the ground comprised 
therein was .made over to the Collector of the district 
in which it was situate. The Government subse- 
quently sued P , who had succeeded to such grant, 
claiming (i) a declaration of its proprietary right 
to the ground comprised in such grant, and to the 
alluvial accretions to such grounds • (ii) that P 
should be directed to pay rents for such ground 
and such alluvial accretions ; and (in) that, should P 
refuse to pay the rents fixed, she might be ejected 
and the Government putin possession. Held , that, 
inasmuch as under the Military Regulations relating 
to such grants such a grant cannot be resumed by 
the Government without a month’s notice and 
without payment of the value of any buildings 
which may have been authorized to be erected, and 


CANTONMENT — conid. 

as the Civil Court had no jurisdiction in the matter 
ot assessing rent on such alluvial accretions which 
were outside the original grant, the Government 
was not entitled to the second and third reliefs it 
claimed, but was entitled only to a declaration of 
its proprietary title to such ground and to such 
alluvial accretions. Patterson v. Secretary 
of- State for India . . I. L. R. 3 All. 66 9 

2. — — Grant of land by military 

authorities for building purposes— 
tion of land by civil authorities — Assignment of 
profits of the land to municipal Committee Liabi- 

lity of grantee to pay ground-rent— Refusal of grantee 
to pay ground-rent to municipality — Suit by the 
Secretary of State for India for declaration of title 
and assessment of rent — Cause of action — Jurisdic- 
tion of Civil Court — Right of grantee to compensation 
in case of ejectment. Certain land situate within 
the limits of a cantonment was granted free of 
rent for building purposes by the military author- 
ities. Under the Military Regulations relating 
to such grants, such a grant pould not be resumed 
by the Government without a month’s notice, and 
without the payment of the value of such buildings 
which might have been authorized to be erected.. 
The land was subsequently resumed by the civil 
authorities, and, the land being within municipal 
limits, the ground-rents on it were assigned to the 
municipality. The Municipal Committee having 
demanded ground-rent in respect of the buildings 
erected on such land under such grant from the re- 
presentative in title of the original grantee, and the 
latter having refused to pay the same or to vacate 
the land, the Secretary of State for India in Council 
sued him in the Civil Court for a declaration of pro- 
prietary right to the land for its assessment to. 
ground-rent, and in the event of the refusal of the 
defendant to pay such rent, when fixed, for his 
ejectment therefrom, and for mesne profits of the 
land for six years. The cause of action was stated 
in the plaint to be the refusal of the defendant to 
pay ground-rent or to accept a lease or to surren- 
der the land, after a notice to that effect had been 
issued to him by the Municipal Committee as the 
plaintiff’s agents. Held . that the Municipal Com- 
mittee were the plaintiff’s duly authorized agents 
to lease and obtain rent for the land occupied by 
the defendant’s buildings with their compounds 
that such notice was properly issued in that charac- 
ter on behalf of the plaintiff ; and that the defend- 
ant’s subsequent refusal to pay rent, or to accept 
a lease or evacuate the premises, amount to a 
sufficient denial of the plaintiff’s title to afford him 
a good cause of action ; that assuming that no 
agreement to pay rent existed, the plaintiff was 
entitled to demand and recover reasonable com- 
pensation for the use and occupation of the land 
by the defendant ; that the suit was maintainable 
in the Civil Court, and it had power to grant the 
plaintiff the reliefs sought ; that by the conditions 
of the grant by the military authorities the plaintiff' 
was not disqualified from demanding ground-rent 
for the land before he had paid the defendant the 
value of the bmldings, but that, looking to those- 
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CAHTOHMEHT — concld. 

conditions, it would not be fair or equitable to 
grant the plaintiff a degree, pure and simple, for 
the ejectment of the defendant, but he should 
be put under the condition that, if in case of the 
defendant’s refusal to pay the rent fixed he 
desired to eject him, the value of the buildings as 
cantonment residences must first be determined 
and, when determined, must be tendered to the 
defendant, and, if the latter refused to accept it, 
the plaintiff would then be entitled to eject him. 
Secretary of State for India v. Jagan 
Prasad . . . . I. L. R. 6 AIL 148 
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• Bight of military authorities 


to quarter troops in houses belonging 
to private individuals in cantonments — 
Military Regulations. The military authorities 
have no right to appropriate to their own use 
house^ the property of private individuals in can- 
tonments, except, subject to the conditions pre- 
scribed by the Military Regulations, on the faith 
of which the houses were built or purchased. Held 
by the Appellate Court, that when a person 
was in the occupation of a house in cantonments, 
he could not be ejected without due notice. Carey 
v. Robinson 

1 Xnd. Jur. 3ST. S. 88 : Bourke O. C. 399 
s.o. in the Court below . . Cor. 137 

CAB"TOFMElTT AUTHORITIES. 

See Native State. 

I. L. B. 35 Calc. 478 

CAHTOHMEHT MAGISTRATE. 

I’ ^ Jurisdiction — Act III of 1859 , 

s. 1 — European British subject. A European Bri- 
tish subject, not belonging to or connected with 
the army, who resides within a cantonment, was 
amenable to the jurisdiction of a Cantonment Joint 
Magistrate under s. 1 of Act III of 1859. Shapurji 
jehangir v. Morgan . . 4 Bom. A. C. 187 

.,?• — — Small Cause Court 

4 C \ im > ,ss ’ 12 8— Act III of 1859 

A plaintiff may sue in the Court of the Cantonment 
Magistrate, although he is not carrying on business 
or resident within the limits of the military canton- 
ment. If a defendant is amenable to the Articles 
of War contemplated by s. 4 of Act III of 1859 he 
•can only be sued in the Court of the Cantonment 
Magistrate ; but in all other cases a defendant may 
also be sued in the Court of the Subordinate Judge, 
provided the cause of action arose within his juris- 
diction. Stjndardas Jagjivandas v. Mohandas 
Tioumdas . . . I. L. It. 9 Bom. 454 


7 - " — ; — — Power to cancel 

■ M*nse-~Bengal Excise Act (III of 1880). A Can- 
tonment Magistrate in his judicial capacity has 

m- 0a ?°?L a Hcense under the Bengal 
Exme Act III of 1880. The power to cancel 

Pv^to el ° n i B t0 the revenue authorities. Queen- 
Empress v. Ramdhani Passi ^ 

I. Xu B. 15 Calc. 452 


CANTONMENT MAGISTRATE concld. 


Civil Procedure 
The plaintiff, whp 


Code {Act XIV of 1882), s. 15. iue p!amtm wno 
was a money-lender residing within the limits of 
the Ahmedabad Cantonment, sued the defendants, 

j^diotion of the City 
Small Cause Court at the same place, upon a bond 
executed by them at the cantonment. He 
presented his plaint to the Cantonment Aia<dstrate 
whose Penary jurisdiction extended to R200 
only ; but that officer, being of opinion that the 
suit was cognizable by the City Small Cause Court 
returned it to the plaintiff who subsequently 
present it to the Judge of the City Small Cause 
Court, whose pecuniary jurisdiction extended to 
“ 0 ®°: r ® fere ” c e by him to the High Court : Held 

that both the Courts had jurisdiction to try the 
suit, but that the Court of the Cantonment Magis- 
trate was to be regarded as the Court of lower grade, 
and therefore, under s. 15 of the Civil Procedure 
Code,, was the proper Court to try the' suit. Dwarka- 
nath Dutt v. Bhatten Hawaldar, 22 W. B 457 
followed. Mohanlal Raichand v. Viba Punja 
I. L. R. 12 Bom. 169 

5. Madras Act I of 1866, s. 22 

-General Clauses Act, 1868, s. 5. S. 5 of the 
General Clauses Act, 1868, does not authorize a 
Cantonment Magistrate to award rigorous imprison- 

A^T^nsrp m 1 P ay i me ^ tof a fine im Posed under 
Act I of 1866 (Madras). Queen-Empress v. Goun- 

DADU * * * * X. Ii. R. 8 Mad. 350 

, ?‘, t T~7 1Q ,, : Summary conviction— Police 

Act (V of 1861), s. 29— Complaint. Held, that the 
summary conviction and punishment of two police 
officers under s. 29, Act V of 1861, by a Canton- 
ment Magistrate, without formal trial, was irre- 
gular and illegal. Held, also, that a Cantonment 
Magistrate has power to try cases, under s. 29 of the 
Police Act, without complaint. Govebnment v. 
Gibdhakee Lall ... 1 Agra Or. 24 

CANTONMENT PROPERTY. 


— — — Grant — Notice of re- 

s y™V u ™—°§er of compensation— Condition prece- 
dent- Notice to one of three executor s-J oint occu- 
pants. A certain plot known as No. 1, Queers 
Gaidens, situate within the limits of the Poona 
Cantonment was in the year 1862 granted by the 
Commander-In-Chief of the Bombay Army taone 
Gfner.f a n7 anil i Co ! abava,a under the terms of a 
Uth Ml ° rd ( ei i u dated the 31st July 1856. The 
14th clause of the said General Order was in these 
Bermission t0 occupy such ground in a 
militaiy cantonment confers no proprietary right 

Msn^w nUe . S + i, the i Property of the State It is 
resumable at the pleasure of Government, but in all 

• 6 CaSeS ? n f month’s notice of resumption 
will be given, and the value of the buildings which 

ZmJilZZ be ®n ? eCted tbereon > a s estimated by 
be P aid to the owner.” After 

r>lnt° a i- th !i. grantee ereoted a bungalow on the 
plot and m the year 1874 sold the bungalow and 

land t0 Hari Chiphin- 

tar, who died m the year 1896 leaving a will under 
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CANTONMENT PROPERTY — concU. 

which he appointed defendants Nos. 1 — 3 as execu- 
tors. On the 19th October 1903 the military 
authorities gave to defendant No. 1 a notice re- 
quiring him to deliver possession of the land to 
the Cantonment Magistrate on the 1st Decem- 
ber following. The notice further stated that 
Government was prepared to pay defendant 
No. 1 R 15,500 as compensation for all the build- 
ings standing on the land, or if the defendant 
-disputed the said amount, then such amount as 
may be determined by a Committee cf Arbitra- 
tion, and that on defendant’s failure to comply 
with the terms of the notice a suit in ejectment 
would be filed. The defendants having failed to 
-comply with the notice, the Secretary of State for 
India in Council brought the present suit in the 
year 1904 to recover possession of the land, claim- 
ing that ‘ 4 there is a right of resumption, 
which is presently exercisable. 5 5 Defendants Nos. 
1 — 3 denied the right and contended that the notice 
•of resumption was not proper and that the plaint- 
iff had no right to resume, the value of the build- 
ings being not estimated by a committee. De- 
fendant No. 4, who was a lessee of defendants 
Nos. 1 — 3, expressed his willingness to abide by 
the orders of the Court as to giving up possession. 
The Judge having dismissed the suit on the ground 
that the notice to give up possession was not 
proper and was not given to the proper parties, the 
plaintiff appealed. Held, reversing the decree, 
that the General Order stated in terms as 
clear as possible that no proprietary right was 
■conferred by reason of a permission to occupy the 
ground which alone was granted, and that the 
ground continued the property of the State and 
was resumable at the pleasure of Government. 
Held, further, that the notice of resumption was 
not a condition precedent to the right of resump- 
tion. Even assuming that notice was a condition 
precedent, that provision had been satisfied by 
giving notice to one of the three executors, who 
were joint occupants. The provision as to notice 
was nothing more than a statement of what will 
foe done, when practicable, for the purpose of saving 
the occupant from such inconvenience as an imme- 
diate resumption might involve. Held, further, 
that though the value of the buildings erected had 
not been estimated by a committee, it was not 
a condition precedent to resumption, though, no 
doubt, the right to that payment would arise on 
resumption. Secretary of State v. lagan Prasad, 
I. L. JR. 6 All. 148, distinguished. Secretary 
•01? State for India v. Vamanarav (1905) 

I. D. R. 30 Bom. 137 

‘CANTONMENTS ACT (BOMBAY ACT 
III OE 1867). 

See Plaint — Eorm and Contents of 
Plaint — Defendants. 

I. L. R. 14 Bom. 286 

See Sanction for Prosecution — Nature, 
Eorm, and Sufficiency of Sanc- 
tion . 7 Bom, Cr, 87 


CANTONMENTS ACT (BOMBAY ACT 
III OE 1867) — concld. 

See Sentence — Imprisonment — Impri- 

sonment and Pine. 

7 Bom. Cr. 87 

CANTONMENTS EACT (MADRAS ACT 
I OE 1866). 

— Cantonment Rules, eh. IV. s. 16— 

Failure to report small-pox. Pailure by a house- 
holder to report a case of small- pox in his house, 
as directed by s. 16 of Ch. IV of the Cantonment 
Act Rules, is not punishable under Madras Act I 
of 1866. Queen-Empress v. Lalla 

I. L. R. 8 Mad. 428 

s. 30 — Beer — 44 Spirituous liquor. 09 

Beer is not a 4 4 spirituous liquor 5 5 as the term is 
used in s. 30, Madras Act I of 1866. Anonymous 

7 Mad. Ap. 15 

CANTONMENTS ACT (XIII OE 1888). 
s. 13— 

— Supply — Intoxicating 

drug — Supply of liquor to a European soldier — 
Servant of a soldier buying liquor with soldier 0 s 
money for soldier 0 s use. The accused, a 
servant of a soldier, bought with his master’s 
money liquor from a shop in obedience to his 
master’s directions and gave it to him. On these 
facts, the Magistrate held that the act of the 
accused amounted to “ supplying” liquor to a 
soldier within the meaning of the term as used in 
s. 13 of the Cantonments Act (XIII of 1889), and 
convicted and sentenced him under the section. 
Held, reversing the eonvicton and sentence, that 
the term 44 supply” in s. 13 of the .Cantonments 
Act (XIII of 1889) must have a restricted mean- 
ing put upon it and it is inapplicable in the case 
of a servant giving his master liquor belonging to 
the master himself. Its context 4 ‘barters or sells 9 9 
indicates that it has the same idea underlying it 
in common with them. It also must relate to a 
transaction between two persons dealing at arm’s 
length and therefore independent of each other. 
Emperor v . Pascal Shimau (1907) 

I. Ii. R. 31 Bom. 523 

CANTONMENTS ACT (III OE 1880). 

See Cantonments Act (XIII of 1889). 

1, — s. 14 — 11 Soldier ” — Sub-Conductor 

— Sale of spirituous liquor . A Sub-Conductor in 
the Commissariat Department is not a 4 4 soldier ’ * 
within the meaning of s. 14 of Act III of 1880 ; 
and consequently the sale of spirituous liquor to the 
wife of such a person without the license required 
by that section is not an offence against that sec- 
tion. Empress of India v. Dosabhoy Eramji 
I. L. R. 3 All. 214 

— Bengal Excise Act 

{. Bengal Act VII of 1878), ss. 4 , 11, 29, 32— Spirit- 
uous liquor — Tari — Cantonment Magistrate, powers 
of, to cancel license — Revenue authorities . 4 4 Tari ’ 9 

or 4 4 toddy 99 is 4 4 spirituous liquor ’ 9 within the 
meaning of s. 14 of Act III of 1880. The words 



See Negligence 


See Opium Act 
See Railways Act. 
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CANT03NMENTS 

concld. 


ACT (III OF 1880)— CARRIES S- 


-conid. 


. So 14 — concld. 


61 spirituous liquor. ” “wine,” and 4 4 intoxicating 
drugs m that section must be taken in their 
popular and ordinary meaning. Queen- Empress 
v - Ramdhani Passi . . I, L. R. 15 Cale. 452 

GAFTOINMEHTS ACT 3TTTT OR 1889), 


failure to deliver goods. 

See Limitation Act, 1877, Sch. II, Aet. 31. 

13 C. W. 1ST. 851 

- liability of— 

See Caeeiers . I. L. R. 34 Calc. 419 


^ ~' s * *&> C I* (^) ^d s. 10 — Jurisdiction — 

Order of the Local Government to the contrary 

Pecuniary limits of jurisdiction of Cantonment 
Court-Cantonments Act {III of 1880), reveal of. 
Under s. 10 of the Cantonments Act (XIII of 1889), 
the Cantonment Judge has jurisdiction up to R500 
only, in the absence of any order of the Local 
Government to the contrary. In a suit filed in the 
Court of the First Class Subordinate Judge of 
Belgaum, in its small cause jurisdiction, to recover 
R 172 as arrears of rent, a question having arisen 
whether that Court, the pecuniary limit of whose 
jurisdiction as the Court of Small Causes was RoOO^ 
or the Court of the Belgaum Cantonment Magistrate" 
invested with small cause powers, had jurisdiction 
to entertain the suit. Held, that the Cantonment 
Court alone had jurisdiction. By notification 
No. 2305, published at page 314 of the Bombay 
Government Gazette for 1887, the pecuniary limit of 
the (Belgaum) Cantonment Court is declared to be 
R200 ; and the declaration which was made under 
Act III of 1880 [which is an Act repealed by the 
Cantonments Act] is kept alive by s. 2, cl. 2, of the 
Cantonments Act, and it is, therefore, such an order 
of the Local Government as is contemplated by 
10 of Act XIII of 1889. Guiabchand Motiram 
v. Georges . . I. L. R 16 Bom. 702 

— __ s, 26—BuJe 2 of the rules made 

under s. 26— Additional "fine for continuing 
offence. The additional fine referred to in rule 2 of 
the rules framed under s. 26 of the Cantonments Act, 
XIII of 1889, is not only to be imposed after the 
first conviction, but is to follow proof that failure 
is persisted in. The additional fine cannot be im- 
posed as a threat in case of possible persistence, 
which, being in the future, cannot be made matter 
of present proof. The continuing failure must be 
matter of later and separate inquiry and proof. 

In re Limbaji Tulsircm, I . L. JR. 22 Bom , . 766, 
followed. Queen- Empress v. Plumner 

1. 1*. R. 22 Bom. 841 

CARRIAGE. 


M . , „ . Misdescription — Loss of goods _ 

Misdescription of the nature of goods entrusted 
to a common carrier disentitles the sender to recover 

snhieeft ° SS ’ a i th ° U ? h t he g° ods not be 

subject to any extra rates had they been properlv 

described. Roheemoolah v. Palmes . Cor. 133 


S. O. in Court below 


See Hackney Carriage Act, s. 6. 

I. Ii. R. 27 Bom. 307 

CARRIERS. 


See Bill of Lading. 

I. L. R. 26 Bom. 562 


I. L. R. I All. 60 
9 W. R. 73 
8 C. W. HI. 349 


See Railway Company. 

■; X X, R. 29 All. 228 


2. Time for delivery of goods— 

Lien for carriage of goods . Although a carrier 
may not be bound to deliver goods on any specific 
day or within any specific time, he is bound to 
deliver them within reasonable time, and what 
constitutes reasonable time must be determined 
upon the consideration of all the circumstances 
of the case. A carrier is entitled to his freight 
and charges, and he is entitled to retain the goods 
m satisfaction of his lien upon them. Buldeo 
Dass v. Nathoomul . . 2 Agra. 132. 

3. — Delivery of goods to carrier 

at consignor’s risk — Delivery to consignee. 
So long as goods, though delivered to a common 
carrier appointed by the consignee, remain at the 
risk of the consignor, they are not delivered to the 
consignee. Winter v. Way 1 Mad. 200' 

— - Delivery of goods carried by 

sea — Landing goods — Custom of port of Bom- 
bay Possession of goods. A carrier by sea is 
obliged to make an actual delivery of goods carried 
by him to the consignee, but such primd facie obli- 
gation may be affected by the custom of the port 
where the goods are to be delivered. Neither by the* 
custom of the port of Bombay nor by the provisions 
of the Customs Act is the master of a ship bound 
to wait fifteen days before commencing to land his 
cargo; but within a reasonable time after the 
arrival of his ship — 48 hours in the ease of a sailing 

vessel, and somew r hat less in the case of a steamer 

he is at liberty to land goods if the consignee has 
not sent boats for them ; and such landing is not 
unlawful, nor a breach of contract as carrier on the 
part of the master. The landing of the goods under 
the above circumstances and setting them apart 
for the consignee do not constitute a delivery of 
them to the consignee ; but such goods, after being 
so landed, continue in the possession of the master 
as carrier. Course of legislation with reference to 
the landing of goods on the custom-house wharf 
reviewed. Qurnre: Whether, under the special 
circumstances of this case, the goods, when so 
landed, remained in the custody of the master 
in his capacity of common carrier or as a warehouse- 
man ? Hongkong and Shanghai Banking Cor- 
poration v. Baker 

6 Bom. O. C. 71 : 7 Bom. O. C. 186 ; 
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CABBIEBS —canid. 

5. . Dak-carriage proprietor— 

Bailee for hire — Negligence — Onus of 'proof . A 
person carrying on the ordinary business of a pro- 
prietor ofvdak-carriages does not come within the 
term * 4 common carrier 5 * as that term is under- 
stood in the English Law. Such a person is bound 
to exercise reasonable and ordinary care in respect 
of baggage entrusted to him, but is not responsible 
for any loss which may not arise from the negligence 
or default of himself or his servants, he not being 
a common carrier bound to ensure the safe convey- 
ance of the baggage against all risk, save the act 
of God or the Queen 5 s enemies. He is to be regarded 
as a bailee for hire, and the fact that he does not 
deliver the baggage at the end of the journey 
should be accepted as primd facie proof that the 
loss has been occasioned by negligence for which 
he is responsible, and consequently the onus of 
proof lies on him that reasonable care was exercised 
by him. Todal Singh v. Thompson 

2 M*. W. 237 

6 Conveyance of goods by 

Government bullock train— Post Office Act 
XIV of 1866 — Bailee foi' hire • — Negligence — Con- 
dition. Goods conveyed by the Government bul- 
lock train are not entrusted to the Post Office for 
conveyance within the meaning of Act XIV of 1866. 
In respect of the Government bullock train. Govern- 
ment must be regarded as an ordinary bailee for 
hire, and not as a common carrier. As such bailees 
apart from any special condition limiting its liabi- 
lity, it is bound to take ordinary care of good, 
entrusted to it for conveyance ; and if goods are 
stolen through the negligence of its servants, it is 
liable to make good the loss to the consignor. But 
it may, as may any other bailee for hire, limit its 
liability by conditions, provided those conditions 
are not repugnant to public policy or positive law. 
A condition that it will not be responsible for loss 
occasioned by the negligence of its servants is cer- 
tainly not repugnant to positive law, nor a condition 
repugnant to public policy. Postmaster of 
Bareilly v. Earle . . . 31. W. 195 

7. Suit for damages for negli- 

gence — Onus probandi. In an action to recover 
damages for injury caused to the goods by the negli- 
gence of the defendant as a common carrier, it is 
not necessary for the plaintiff to give evidence of 
such negligence unless the defendant has shown that 
the injury was occasioned by a cause which was 
within the exceptions. Then the plaintiff would be 
at liberty to show that there was negligence so as 
to deprive the defendant of the benefit of the excep- 
tions. Shetliff v. Scott . - . 22 W. B. 39 

8. — Passenger’s luggage, loss of 

— Negligence — Conditions indorsed on ticket — Foreign 
Steam-sMp Company-Contract Act, s. 151. In a 
suit for damages for loss of passenger’s luggage 
by the wreck of a ship belonging to a foreign 
company, it appeared that the plaintiff had received 
a ticket in the French language, which on its face 
stated that it ought to be signed by the passenger, 
and that it was issued subject to certain conditions 


CABBIEKS — contd* 

on the back. These conditions, among other 
things, stated that the company would not be 
responsible fo r loss or damage arising from acci- 
dents or risks of the sea; that the ticket was 
delivered subject to the conditions that certain 
articles of a specified nature should be made the 
subject of a special declaration, in default of 
which the company would not be liable ; that the 
company would not be answerable for unregistered 
luggage ; and that luggage might be insured at any > 
of the company’s offices. It was not stated where 
registration of luggage might be effected. The 
ticket was not signed by the plaintiff. The plaintiff 
alleged that he did not understand the French lan- 
guage, and that the conditions had not been ex- 
plained to him by any person. Held, that the com- 
pany being a foreign company were not common- 
carriers ; that the plaintiff was bound by the clauses 
and conditions on the back of the passage-ticket ; 
that none cf the conditions had the effect of reliev- 
ing the company fiom the consequences of their 
own negligence ; that, in order to establish a defence 
upon the ground that the plaintiff’s- luggage was 
not registered, it was necessary for the defendants 
to prove, not only that the plaintiff was bound by 
the c onditions, but also that they were ready and 
willing to register the plaintiff’s luggage, and that 
the plaintiff did not in fact register it ; that as the 
contract was made in Calcutta, the defendants 
were bound by the provisions of s. 151 of the Indian 
Contract Act. Maceillican v. Compagnie des 
Messageries Maritimes de France 

I. B. B. 6 Calc. 227 
7 C. L. B. 49 

9. Special contract — Railways Ad 

(IV of 1879), s. 10— Contract Act (IX of 1872), 
$s. 151 , 161 — Railway Company . The plaintiff des- 
patched certain goods by the East Indian Bailway 
Company for carriage to A, and signed a special con- 
tract, in conformity with the form approved by the 
Governor General in Council “ under s. 10 of Act 
IV of 1879, holding the Company harmless and free 
from all responsibility in regard to any loss, destruc- 
tion, or deterioration of, or damage to, the said 
consignment from any cause whatever, before, 
during, and after transit over the said railway or 
other railway lines working in connection there- 
with.”' The goods were short delivered, and the 
plaintiff brought a suit to recover the value. Held 
per Garth, C.J., Prinsep, J., and Wilson, J., 
that the Bail way Company could not be held 
liable to account to the consignee for any loss 
from any cause whatever during the whole time 
that the goods were under their charge, inasmuch as 
the plaintiff had entered into a special contract to 
hold them harmless in accordance with s. 10 of 
Act IV of 1879. Held per O’Kinealy, J ., that 
it was doubtful whether ss. 151 and 16X of the 
Contract Act applied to carriers by rail ; but even 
assuming that these sections did not apply, the 
Bailway Company would be in the position of 
carriers before the passing of the Carriers Act, 
and were entitled to protect themselves from lia< 

2 T 
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CARRIERS — contd. 

bility by special contract. Moheswar Das v. 
Carter . . . I. L. R. 10 Calc. 210 

12 C. L. R. 122 

10. Common Q&rrievs—English 

law — Contract Act {IX of 1872), ss. 151, 152 

Carriers Act (111 of 1% 5)— Railways Act (IF of 
1879), s. 10— Statements of objects and reasons of 
the Contract Act. The common law of England 
regulating the responsibility of common carriers was 
at the time of the passing of the Carriers Act, 1865, 
and is still in force in this country, and is unaffected 
by the provisions of the Indian Contract Act. 
Kuverji Tulsidas y. G. I. P. Railway Co., I. L. JR. 3 
Bom. 199 , dissented from. The plaintiffs entrusted 
to the defendants, who were common carriers under 
the Carriers Act, III of 1865, certain goods which 
were lost in the course of their carriage on one of the 
defendants’ steamers. On the facts it was found 
that the defendants took as much care of the goods 
as a man of ordinary prudence would under similar 
circumstances take of his own goods of the same 
bulk, quality, and value as the goods bailed ; and 
that the loss was not occasioned by the act of God 
or the Queen’s enemies. There Vas no special 
contract of the nature provided for by s. 6, Act III 
of I860, Held, that ss. 1*51, 152 of the Contract Act 
did not apply, and that the defendants were liable 
for the loss of the goods. Mothoora Kart Shaw 
v. India General Steam Navigation Company 
I. Is. B, 10 Calc. 106 : IS C. L. B. 342 

. , . 11, . Carriers Act 

{III of 1865), ss. 6, 8— Negligence— Accident, loss 
by — Special contract — Divisibility of contract. 
A flat belonging to the defendants, carrying goods 
belonging to the plaintiff, was lost by coming into 
contact with a snag in the bed of a certain river, the 
existence of whch snag could not have been ascer- 
tained by any precautions on the part of the defend- 
ants. The goods were received for carriage by the 

defendants under conditions printed on the back of 
“ forwarding note ” signed by the plaintiff, by one 
of which conditions the defendants protected them- 
selves from liability against accident of certain 
particular kinds, and “from any accident, loss, 
or damage resulting from negligence, etc. ’ * Held, 
that the loss was not occasioned by the negligence 
of the . defendants ; that the forwarding °note 
was a special contract ” within the meaning of 
the Carriers Act; that the clause purporting to 
protect the defendants from negligence was had as 
being in contravention of the Carriers Act ; but 
that, nevertheless, the contract was not thereby 
rendered wholly had, but was divisible, being 
good si far as it provided that the defendants 
were not to be liable for loss by accident, but had so 
far as it provided that they should not be liable for 
negligence. India General Steam Navigation 
C o. V , Joykbisto Shaha . I, L. B. 17 Calc. 39 

l Carriers by rail- 
wayy haUity of— Railways Act (IF of 1879) 

5 21Q~-Los 8 by negligence— Insurer— Act of God 
A earner by railway is, under Act IV of 1879 liable 
as an insurer of goods entrusted to him, and not 
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merely for loss occasioned by negligence. CltOGE- 
mul v. Commissioners for the Improvement of 
the Port of Calcutta . I. L. R. 18 Calc. 427 

/T J?* — rr~r~ — — Contract Act 

°1 15 152— Carriers Act 

\ !I ! of 1805)— Insurers— Railways Acts (IF of 1879 
and IX of 1890) — Bailees . That the duties and 
liabilities of a common carrier are governed in India 
by the principles of the English common law on 
that subject, however introduced, has been recog- 
nized in the Carriers Act (III 0 f 1865). His res- 
ponsibility to the owner does not originate in 
contract, but is cast upon him by reason of his 
exercising, this public employment for reward. 
His liability as an insurer is an incident of the 
contract between him and the owner not inconsis- 
tent with the provisions of the Contract Act • 
and che Law of Carriers partly written and partly 
unwritten remained as before that Act. The 
Railways Acts of 1879 and 1890 reduced the respon- 
sibility of carriers by railway to that of bailees under 
the Contract Act, but this does not affect the con- 
struction of the law relating to common carriers and 
the Act of I860. Notwithstanding some general 
expressions in the chapter on bailments, a common 
carrier’s responsibility is not within the Contract 
Act, 1872. The decision of the Calcutta High Court 
in Mothoora Kant Shaw v. India General Steam 
Navigation Co., I. L. R. 10 Calc. 166, approved, 
and that of the Bombay High Court in Kuverji 
Tulsidas v. G. I. P. Railway Co., I. L. R. 3 Bom , 
109, not supported. Irrawaddy Flotilla Co. v. 
Bugwandas . . I. L. B. 18 Calc. 620 

L. B. 18 I. A. 121 

— — - — — - Railways Act 

(IF of 1879), s. 11 — Railway Company , liability 
of Carriage of gold and silver , etc. — Insurance , 
increased charge for. Plaintiffs delivered a box of 
coins for carriage to the servants of a railway, and 
declared the nature of the contents at the time of 
delivery. No demand was made on the part of the 
railway for any increased payment for insurance. 
The box having been miscarried : Held on the 
authority of Great Northern Railway Company v, 
Behrens, 7 II. Aj N. 950, that the railway were 
liable for the loss. Secretary of State for India 

Budhd Nath Poddar . I. L. R. 19 Calc. 538 

15. — Common carriers — Foreign carrier 

contracting in Calcutta, law applicable to—Neglu 
gence and misfeasance. Carriers by sea, for hire, 
are common carriers by the Common Law of 
England ; and, where the contract is made in 
Calcutta, whatever be the nationality of the carriers, 
■they will he governed by the lex loci contractus, 
which is the Common Law of England. Maclcillican 
v. The Compagnie Des Messageries Maritimes de 
France, I. L. R. 6 Calc. 227 , not followed. Under 
the English Common Law, a common carrier may 
protect himself from liability for deliberate acts or 
misfeasance on the part of him-eif or his servants, 
bu t he must do so by clear, definite, unambiguous 
words. Landing goods in rainy weather, instead of 
delaying delivery, is negligence and not misfeasance. 
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Hajee Ismail Sait v. The Company op tee 
Messageries Mari times op France (1995) 

1. L. R. 28 Mad. 40 

10. Contract to carry 

partly by river and partly by land — Liability 
of carriers — Damages — Divisible contract — Carriers 
Act ( III of 1S65), s$. 3 to 5, 8 — Railways Act (IX 
of 1890), s. 75 — Excepted articles — Misdescription of 
goods. In a suit for damage^ for loss of goods 
carried partly in steamers of one company and 
partly by trains of another, the plaintiff failed 
to declare the value and description of the 
goods as required under the provisions of the 
•Carriers Act and the Railways Act : — Held, that 
so far as the journey is by river, the steamer 
company is entitled, as regards the acts of its 
agents and servants, to the protection afforded by 
the provisions of the Gamers Act, and so far as the 
journey is by rail, it is similarly entitled to claim 
the protection afforded by the Railways Act. Le 
Conteur v. The London and South-Western Hail- 
way Company, L. R. 1 Q. B. 54, and Baxendale v. 
The Great Eastern Railway Company , 38 L. J. Q. 
B. 137, referred to. Narang Rai Agarwalla v. 
Rivers Steam Navigation Co., Ld. (1907) 

I. L. R. 34 Gale. 419 

17. Carriers Act (III 

of 1865), ss. 3, 8, and 9 — Through boohing of 
goods by steamer and rail — Liability of Steamer 
Company for loss during transmission by rail — 
Railways Act (IX of 1890), s. 75. The plaintiffs 
consigned a parcel of silk articles through the 
India General Steam Navigation and Railway 
Company, Ld., for delivery at Khagra, knowing 
that the articles would be carried in the first 
instance by the defendant company, then by 
the Eastern Bengal State Railway and then by 
the East Indian Railway Company. They did 
not declare the value of the articles, which exceeded 
RI00, nor disclose the contents of the parcel. 
It was found that the goods were lost after they 
had been made over to the Eastern Bengal 
State Railway. Held, that the agreement was°in 
substance with both the Steam Navigation Com- 
pany and the Railway Companies and the former 
could not be held responsible for the loss. Narang 
Rai Agarwalla v. Rivers Steam Navigation Company 
I. L. E. 34 Calc. 419 : 11 C. W. N. 1071, followed. 
Gqkul Chandra Das v. India General Steam 
Navigation and Railway Company, Ld. (1907) 

11 C. W. M. 107 8 

CARRIERS’ ACT (III OP 1865). 

See Bill op Lading. 

I. Ii. R. 3 Mad. 107 

See Carriers. 

I. L. R. 10 Gale. 106 : 13 G. L. R. 342 
I. Is. R. 17 Gale. 39 
I. L. R. 18 Gale. 820 
L, R. 18 I. A. 121 

See Railway Company. 

I. L. R. 3 Bom. 109. 120 
I. L. R. 17 Bom. 417 
I. L. R. 17 Mad. 445 


CARRIERS 3 ACT (III OP 1865)— contd. 

~ — - ss, a 9 5, 8— 

See Carriers . I. L. R. 34 Gale. 419 
ss. 3, 8, 0— 

See Carriers, liability op 

11 C. W. NT. 1070 

7 t ss. 0and8 — Negligence — Accident, 

loss by— Special Contract-Suit for damages . 
The plaintiffs delivered to the defendants certain 
goods for carriage to Calcutta in a fiat belonging to 
the defendants. The goods were carried under the 
terms of a special contract or “ forwarding note,”' 
signed by the shipper. One of the conditions of the 
forwarding note was as follows : — C£ The company 
will no t?be under any liability for damages or com- 
pensation in respect of loss of, or damage to, goods 
. . ., except such liability as they are or 

may be subject to under the provisions of any law 
for the time being in force or of any contract other 
than this for the time being in existence between the 
Company and the shipper.”- While on board the 
defendants’ flat, the goods were destroyed by fire. 
At the trial of the case, the defendants gave evidence 
showing the state of things before the fire occurred, 
the circumstances leading to the discovery of the 
fire (but not the cause or origin of it), and the mea- 
sures taken to extinguish the fire. HeM, that the 
occurrence of a fire, under the circumstances dis- 
closed in the case, without any explanation as to 
the origin of it, was of itself evidence of negligence. 
Held, also, reversing the decision of Sale, J., that 
the defendants had not discharged the onus cast 
upon them by law of showing that there was no 
negligence. Central Cachar Tea Company v. Rivers 
Steam Navigation Company , I. L. R. 24 Calc . 787, 
note, explained. Held on the construction of the 
above clause (per Sale, J., in the Court below, 
and per Trevelyan, J., in the Court of Appeal), 
that the words 4 * in any law for fche time being in 
force ” must be taken to refer not to the common 
law, but to the law as laid down in the Carriers 
Act (III of 1865), and that, unless their liability 
was enlarged by express contract, the defendant 
company were liable only for loss or damage of 
which, under s. 6 of that Act, they were not 
allowed to relieve themselves, that is, only for loss 
occasioned by the negligence or criminal acts of 
themselves, their servants or agents. The decision 
of Bill, J., in Central Cachar Tea Co. v. Rivers 
Steam Navigation Co., unreported, followed. Semble, 
on appeal (per Macpherson, J., Maclean, C.J., 
doubting), that the above construction of the clause 
was correct. Choutmull Doogur v. Rivers 
Steam Navigation Company 

I. L. R. 24 Gale. 783 
1. G. W. NT. 200 

2 t The Judicial 

Committee dismissed an appeal in the above case 
from the decree of the Appellate High Court, which 
proceeded on s. 9 of the Carriers Act (III of 1865), 
that Court having taken the non-delivery as placing 
the burden of proving absence of negligence on 
fche carriers. There were facts showing that no 

2 t 2 ■ 
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CARRIERS 9 ACT (III OF 1885 )—concld. 

ss. 8 and 8 — concld . 

adequate means had been provided by the defend- 
ants for extinguishing a fire on board, and that 
the watch was inefficient. The defendants, ac- 
cordingly, had failed to exonerate themselves. 
Rivers Steam Navigation Co. v, Choutmull 
Doogar . . . I. L. R. 26 Calc. 398 

L.R.26 I. A. 1 
3 C. W. H. 145 

CARRYING OB' BUSINESS. 

See Jurisdiction — Causes op Jurisdic- 
tion — Dwelling — Carrying on Busi- 

. '' NESS, ETC. 

CASE STATED. 

Bee Aden Courts Act, 1864, ss. 8, 9. 

I. Is. R. 33 Bom. 708 

CASH ALLOWANCE. 

Bee Pensions Act I. L. R. 31 Bom. 512 
CASTE. 

Bee Custom . I. L. R. 12 Mad, 495 

Bee Defamation . . 6 Mad. Ap. 47 

I. L. R. 6 Mad. 381 
I. L. R. 12 Mad. 495 
I. L. R. 22 Calc. 46 
I.L.R. 24 Bom. 13 
See Hindu Law— -Custom-Caste. 

I. L. R. 10 Mad. 133 
X. L. R. 17 Mad. 222 
See Hindu Law— Custom — Immoral 
Customs . I. L. R. 17 Mad. 479 

See Hindu Law— Inheritance- 
Divesting of, Exclusion from, 

ETC. — OUTCASTES. 

See Hindu Law — Maintenance — Right 
to Maintenance — Widow. 

I. L. R. 1 Bom. 559 
See Hindu Law — Marriage — Restraint 
on, or Dissolution of. Marriage. 

2B.W, 300 
I. L. R. 8 Mad. 169 

See Jurisdiction of Civil Court— Caste. 
See Right of Suit — Caste Questions. 

See Right of Suit — Interest to sup- 
port Right , I. L. R. 13 Bom. 131 

See Right of Way. 

I. X. R. 16 Bom. 552 
— — - — abandonment of— 

c &ee Madras Regulation, 1816, XI, s. 10. 

I. L. R. 24 Mad. 271 

authority of, to declare mar- 
riage void. 

See Bigamy , I, Is. R. 1 Bom. 347 
loss of— 

Bee Hindu Law— Guardian— Right of 
Guardianship , I,L,E,1 AIL 945 


CASTE — concld. 

: marriage between persons of 

different castes — 

See Hindu Law— Marriage — Validity 
or otherwise of Marriage. 

7 C. W. 1ST. 613 

CASTE DISABILITIES REMOVAL ACT 
(XXI OF 1850). 

: s. 1— Act VIII of 1890 , s. 17— Hindu 

Law — Guardian and minor — Right of Hindu mother 
to he guardian of her infant daughter. In the 
absence of any special reason to the contrary a 
Hindu mother has a better right to the guardian- 
ship of her infant daughter than the infant’s 
paternal grandfather, and this right is not taken 
away by the tact that the mother has been out- 
east-ed. Kamahi Ram v. Biddya Ram , L L. R. 

1 AIL, followed. Kaulesra v. Jorai Kasaun- 
dhan (1995) . . . I. Is. R. 28 All. 233' 

CATALOGUE. , 

See Copyright . I. L. R. 35 Calc. 463 
CATTLE, ILLEGAL SEIZURE OF. 

See Jurisdiction I. L. R. 34 Calc. 926- 
CATTLE TRESPASS. 

See Magistrate, jurisdiction of — Spe- 
cial Acts — Railways Act. 

I. L. R. 18 Mad. 228. 
See Mischief . . 6 B. L, R. Ap. 3. 

10 W. R. Cr. 29. 
16 W. R. Cr. 72 
6 Mad. Ap. 30, 37 
4 Bom. Cr. 14 
I. L. R. 7 Bom. 126 
I. L. R. 9 Bom. 173 
See Nuisance — Under Criminal Proce- 
dure Code . 2 B. L. R. A. Cr. 45 
9 B. L. R. Ap. 36- 

CATTLE TRESPASS ACT (III OF 1857).. 

See Court Fees Act, 1870, sch. II, 
art. 1 . . .8 Bom. Cr. 22 

See Damages— Suits for Damages — 
Torts ... 15 W, R, 279- 

See Fine ... 7 Bom. Cr. 55 

See Magistrate, Jurisdiction of — Spe- 
cial Acts— Cattle Trespass Act. 

1 Bom. 100 

4 Bom. Cr. 13 

5 Bom. Cr. 13 

* 7 W. R. 155 

See Mischief. 

See Sentence — General Cases. 

16 W. R. Cr. 12 

See Sentence — Imprisonment — Impri- 
sonment in default of Fine. 

5 Mad, Ap. 21 
7 Mad, Ap, 22 
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CATTLE TRESPASS ACT (III OE 1857) 
— concld. 

See Witness — Criminal Cases — Sum- 
moning and Attendance of Witness- 
es 10 W. B. Cr. 42 

CATTLE TRESPASS ACT (I OP 1871). 

See Damages — Suits for Damages — 
Torts . . I. L. B. 16 Calc. 159 

See Jurisdiction of Criminal Courts. 

I. L. B. 34 Calc. 926 
See Revision — Criminal Cases — Gene- 
rally . . I. L. B. 19 Mad. 238 

See Right of suit — Compensation. 

2 C. L. B. 344 
I. L. B. 16 Gale. 549 
See Sentence — General Cases. 

16 W. B. Cr. 12 

See Sentence — Imprisonment — Impri - 
sonment and Fine . 2 C. L. B. 507 

. • ss. 0 and 27 — Pound-keeper — 

Police paid. Where a Magistrate convicted, 
under s. 27 of Act I of 1871, a person who was not 
himself a pound-keeper, but was merely entertained 
by the police pa tel, who was ex-officio pound-keeper 
under s. 6 of the Act, the High Court annulled the 
conviction and sentence passed upon the accused. 
Reg. v. Vakta valad Lakhu , 9 Bom. 164 

■ s. 10. 

See Mischief , I. L. B. 7 Bom. 126 
I. L. B. 9 Bom. 173 

Who may seize. Where an in- 
digo factory supplies the seed, pays for the labour 
of sowing and gives compensation to raiyats grow- 
ing indigo on their own land, hut no advance in 
cash is proved to have been made : Held, that a 
servant of the factory is not a person authorised 
under s. 10 of the Cattle Trespass Act, to seize 
cattle doing damage to the indigo. Ram Karan 
Thakur v. Emperor (1905) . 9 C. W. N. 624 

s.flL 

See Forest Act, s. 69. 

I. L. B. 22 Bom. 933 

— s. 19. 

See Criminal Breach of Trust. 

8 B. L. B. Ap. 1 

s. 20. 

See Compensation — Criminal Cases — T o 
Accused on Dismissal of Complaint 

2 C. L. B. 507 
I. L. B. 13 Calc. 304 
I. L. B. 9 Mad. 102, 374 

See Magistrate, jurisdiction of — Spe- 
cial Acts — Cattle Trespass Act. 

I. L. B. 23 Calc. 300, 442 

L — — — Criminal Proce- 

dure Code , 1882 , s. 560 — Frivolous and vexatious 
complaint — Complaint of wrongful seizure of cattle 
— ‘ 4 Offence. 5 5 A complaint of the wrongful seizure 
of cattle is not a complaint of an offence within the 


CATTLE TRESPASS ACT ( I OP 1871)— 
contd . 

s. 20 — concld. 

meaning of the Code of Criminal Procedure. Con- 
sequently, on the dismissal of such a complaint, it 
is not competent to a Court to act under s. 560 of 
the Code and award compensation to the persons 
against whom the complaint is made. PitcM v. 
Anlcappa , 1. L. R. 9 Mad. 102 , Kottalanada v. 
Muthaya , I. L . R. 9 Mad. 374 , Kala Chand v. 
Gudadhur Biswas , I. L. R. 13 Calc. 304, and 
Nedaram Thakur v. Joonab, I. L. R. 23 Calc, 248 
referred to. Meghai v. Sheobhik 

I. L. B. 18 AIL 353 

2. and ss. 22 and 23 —Criminal 

Procedure Code , 1882, s. 4 (p), and Ch. XXII — 
Illegal seizure of cattle — “Offence" — Summary 
trial. The illegal seizure of cattle alluded to in 
ss. 20 to 23 of the Cattle Trespass Act (I of 1871) 
is not an “ offence 99 under s. 4 (p) oi the Criminal 
Procedure Code, and cases connected therewith 
are accordingly not triable by the summary 
procedure described in Ch. XXII of that Code. 
Pitchi v. Anlcappa, I. L. R. 9 Mad. 102, and 
Kottalanada v. Muthaya, I . L. R. 9 Mad. 374, 
followed. Nedaram Thakur v. Joonab 

I. L. B. 23 Calc. 248 

3. s. 20, Seh. II -Illegal Seizure 

of cattle — 44 Offence 99 — Power of District or specially 
authorized Magistrate to transfer such case — Subor- 
dinate Magistrate , power of, to try — Criminal 
Procedure Code ( Act V of 1898), ss. 4 (a), 192, 
and Sch. II, last clause. The illegal seizure or 
detention of cattle, referred to in s. 20 of the 
Cattle Trespass Act (I of 1S71), is an 44 offence ** 
under s. 4 (o) of the Criminal Procedure Code of 
1898 and is, by virtue of the last clause of 
Sch. II thejeof, triable by any Magistrate ; and 
though, under s. 20 of the Cattle Trespass Act, a 
complaint of such illegal seizure or detention must 
be entertained by a District Magistrate or one 
specially authorized as required by the section, such 
Magistrate has power, under s. 192, to transfer such 
cases, after taking cognizance, to any Subordinate 
Magistrate for trial. Shama v. Lechhu Shelch , /. L . 
R. 23 Calc. 300, and Raghu Singh v. Abdul Wahah, 
I. L. R. 23 Calc. 442, declared obsolete. Budhan 
Mahto v. Issur Singh (1907) 

I. L. B. 34 Calc. 920 

s. 22. 

See Appeal in Criminal Case — Acts — 
Cattle Trespass Act. 

I. L. B. 10 Bom. 230 
3 N. W. 200 
I. L. B. 15 Calc. 712 
I. L. B. 11 Mad. 259 
I. L. B. 19 Mad. 238 

See Compensation — Criminal Cases — 
For Loss or Injury caused by 
Offence . . . 2C.L.R, 507 

I. L. B. 7 Mad. 345 
I. L. B. 14 Calc. 175 
I. L. B. 19 Mad. 238 
I. L. B. 22 Calc. 139 
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— contd . 


s. 22 — contd. 


JSee Pine. 


7 Mad, Ap. 24 


See Magistrate, jurisdiction of — Spe- 
cial Acts — Cattle Trespass Act. 

I. L. R. 23 Calc. 300, 442 

Power of Magis- 
as to owner - 


trate — Seizure of cattle and 
ship of land. Where there was a dispute as to the 
ownership of land on which the complainant’s cattle 
were found, the complainant stating the land be- 
longed to A, who gave him the right to graze his 
cattle there, and the party charged (who had seized 
and impounded the cattle) claiming the land as his 
own, it was held that the order of the Magistrate 
referring the parties to the Civil Court was illegal, 
and that he should have disposed of the case 
himself under the Cattle| Trespass Act, I of 1871, 
s. 22. Tunnoq v. Kureem Buksh 

23 W. R. Or. 2 

% — Joint fine — Fine 

md compensation . Proceedings under s. 22 of the 
Cattle Trespass Act are quasi-civil in their nature, a 
Magistrate being at liberty under that section to 
assess and enforce in a summary manner compensa- 
tion for an injury for which a civil action might be 
brought. An order, therefore, for the payment of a 
sum as fine and compensation, passed against two 
persons under that section, which does not specify 
the proportionate amount payable by each, is good. 
In the matter of Neaz v. Monsor 

I. L. R. 14 Gale. 175 


3, 


Illegal seizure of 


cattle — Theft — Compensation — Fine — Imprisonment 
in default of payment of compensation — Criminal 
Procedure Code , 1882, s . 386 — Penal Code , s. 378. 
An accused was found to have loosed the 
complainant’s cattle at night from a cattle pen, and 
to have driven them to the pound with the object of 
sharing with the pound-keeper the fees to be paid 
for their release. He was proceeded against under 
Act I of 1871 (Cattle Trespass Act), and under the 
provisions of s. 22 ordered to pay compensation to 
the complainant, and in default to undergo one 
month’s rigorous imprisonment. Held, that s. 22 
was inapplicable to the facts of the case, and that 
, the order must be set aside. On the facts it was 
not a case of 44 illegal seizure and detention ” of 
cattle, but rather one of theft, as all the elements 
of that offence were present, and the accused 
should have been r charged with and tried for that 
offence. Held, further, that the sentence of im- 
prisonment in default of payment of the compen- 
sation was not warranted by law. Compensation 
may be levied as a fine, and the ordinary mode of 
levying fines is laid down in s. 386 of the Code of 
Criminal Procedure. The law nowhere provides 
that fines may be levied by means of imprisonment. 
Paryag Rai v . Arjtj Mian 

' ■ i R L, R. 22 Gale. 139 


CATTLE TRESPASS ACT (I OP 1871)— 

concld. 


s. 22 — concld. 


in default of payment . Imprisonment cannot be in* 
dieted in default of payment of the compensation 
awarded under the Cattle Trespass Act. Queen- 
Empress V. IiAKSHMi Nay AX AN 

I. L. R, 19 Mad. 238 


• Illegal seizure of 


5. . 

cattle — Fine — Compensation. A Magistrate is not 
competent, under s. 22 of the Cattle Trespass Act, to 
pass any sentence of fine ; he can only award com- 
pensation^for the illegal seizure of cattle. Bhagi- 
EATHX NaIK V . GaNGADHAR MAHANTY 

I. L. R. 27 Gale. 992 

. Illegal seizure of cattle — Fine on 

conviction, legality of — Imprisonment in default 
if proper — Compensation. A Magistrate is not 
competent, under s. 22 of the Cattle Trespass Act, 
to pass a sentence of fine. He can only award com- 
pensationTor’an illegal seizure of cattle. An order 
of imprisonment in default of payment of such fine 
is also illegal. Bhagieatbi Naik v. Gangadhur 
Mahanti (1910) . . . 5 C. W. 3N. 32. 

— s. 24 — Rescue of cattle after seizure for 

trespassing on public property — Conviction — Omis- 
sion to record finding as to whether locality was 
public property — Legality of conviction. Certain 
persons had been fined for rescuing cattle after 
seizure under s. 24 of the Cattle Trespass Act, 
1871. The judgment contained no finding to the 
effect that the land oil which the cattle had been 
seized was public property in charge of the Public 
Works Department. Hdd, that the conviction must, 
be set aside, and the case remanded. Queen- 
Empress v. Lakshmanna (1900) 

I. L. R. 24 Mad. 318. 

— ss. 40, 22 — Appeal lies against order 

made under s. 19 of the Cattle Trespass Act. 
By s. 4 (o) of the Code of Criminal Procedure, the 
word 6 offence 5 includes an act in respect of which 
a complaint may be made under s. 20 of the Cattle 
Trespass Act ; and a person against whom an order 
under s. 22 of the Cattle Trespass Act is made is a 
person convicted on a trial ’ ’ and is entitled to 
appeal under s. 407 of the Code of Criminal Proce- 
dure. In the matter of Ponnusami (1901) 

I. L. R. 29 Mad. 517 

CAUSE LIST. 

See Practice — Civil Cases — Cause List. 

2 Hyde 80 
Rourke O. G. 238 
4 B. L. R. Ap. 75 
I. L. R. 27 Calc. 355 

CAUSE OP ACTIOH. 

See Appeal . I. L. R. 29 Bom. 249 

See Appeal — Orders — Order rejecting 
a plaint . . 0 C. W. M. 585 

See Appellate Court — Objections 

TAKEN FOR FIRST TIME ON APPEAL 

Right of Suit. 
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CAUSE OE ACTION— contd. 

Bee Bond . I. L. E. 31 Mad. 54 

See Civil Procedure Code, 1882. 

I. L. E. 27 Mad. 80 
See Cm l Procedure Code, s. 26. 

10 C. W. N. 508 
See Civil Pboceduee Code, s. 43. 

I: Ii. E. 29 All. 256 
I. L. E. 27 Mad. 116, 380 
1. L. E. 28 Bom. -447 
See Companies Act, s. 58. 

10 C. W. BT. 806 
See Conspiracy I. L. E. 36 Gale. 134 
See Co-Sharer — Suits by Co-sharers 

WITH RESPECT TO THE JOINT PROPERTY. 

1 I. L. R. 28 Calc. 223 

See Declaratory Decree, suit eor — 
Removing Attachment. 

I. L. R. 25 All. 347 

See Defamation . I. X». B. 34 Calc. 48 
See Evidence Act I of 1872. 

I. L. R. 26 All. 178 
See Praud . . 13 C. W. XX. 87 

See Palse Imprisonment. 

I. Xi. B. 29 All. 44 
See Guarantee . I. L. B. 28 Calc. 597 
See Hindu Law . I. L. B. 36 Calc. 481 
See Joinder of Causes of Action. 

11 C. W. IX. 1154 
See Jurisdiction, Award. 

I. Xi. B. 28 Bom. 447 
X. Xi. B. 31 Calc. 262, 274. 839, 993 
8 C. W. XX, 40, 49" 207, 745 

See Jurisdiction — Causes of Jurisdic- 
tion — Cause of Action. 

See Letters Patent. 

X. Xi. B. 28 All. 167 

See Letters Patent, High Courts, 1865, 

CL. 12 . .X. Xi. B. 29 Calc. 315 

X, Xj. R. 29 Bom. 249 

See Libel . . I. Xi. B. 35 Calc. 495 

See Limitation X. Xj. B. 32 Calc. 669 
See Leviitation Act, 1877. 

I. Xi. B. 28 Calc. 37 
See Limitation Act, 1877, s. 20. 

X. Xj. B. 31 All. 495 
See Limitation Act, 1877, Sen. II, Art. 

49 . . . I. X,. B. 30 Mad. 12 

See Limitation Act, 1877, Sch. II, Art. 

57 . . . I. Xi. B. 31 All. 429 

See Limitation Act, 1877, Sch. II, Art. 

75 . 13 C. W. XX. 1004, 1010 

See Limitation Act, Sch. II, Art. 97. 

I. Xj. B. 31 AIL 68 


CAUSE OF ACTION— contd. 

See hmiTAiiox Act, 1877, Sch. II, Art. 
120 • • - I. Ii. E. 31 All. 9 

Se r T L ? IITATi °N Act (XV op 1877), Scu- 
ll, Art. 142 . I. L. R. 33 Calc. 821 

See Misjoinder . I. L. R. 33 Calc. 367 
See Multifariousness. 

I. Ii. B. 29 Calc. 257 
9 C. W. XX. 498 
See Pakki Ad at Agency. 

X. Xj. R. 33 Bom. 364 
See Plaint — Porm and Contents of 
Plaint — Cause of Action. 

9 C. W. XX. 585 

See Possession-Adverse Possession. 

12 C. W. XX. 273 
See Possession — Nature of Possession. 

X. Ij. B. 4 Calc. 216, 870 
24 V. R. 33, 418 
6 XX. W. 137 
I. Ij. B. 4 All. 184 
I.L. R. 11 Calc. 93 
I. Xj. B. 29 All. 52 
X. X». B. 35 Calc. 189 
See Practice . X. L. R. 32 Calc. 146 

See Pre-emption . X. B. B. 26 All. 389 
I. X,. B. 31 All. 530 

See Relinquishment of, or Omission to 
sue for, Portion of Claim. 

See Res judicata I. L. B. 32 Calc. 749 
X. Ij. B. 33 Calc, 849 

See Right of Suit. 

See Secretary of State. 

X. Xi. R. 33 Calc. 669 
See Slander . 1. 1*. B. 28 Calc. 452 

See Specific performance. 

13 C.W.XX. 669 

See Waiver . X. Ii. B. 36 Calc. 394 
13 C. W. XX. 1004, 1010 

accrual of: 

See Attorney and Client. 

I. Xj. B. 36 Calc. 609 

joinder of — 

See Rent, suit for . 5 C. W. XX. 880 

misjoinder of— 

See Civil Procedure Code. 

I. Xj. B. 31 Bom. 516 
I. Xj. B. 33 Bom. 293 
X. Ii. R. 27 Mad. 80 
X. Xi. B. 26 AIL 218 

See Debtor and Creditor. 

I. L. B. 26 Bom. 577 

See Misjoinder . X. L. B. 34 Calc. 662 
X. Xj. B. 33 Calc. 367 
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CAUSE 03? ACTION — contd. 

— splitting of— 

See Civil Procedure Code, 1882, s. 43. 

I.L.R.27 Bom. 370 

Tf • . ■ ■■ ■' :■ ■ flan)/)]. 

Goie ( Act XIV of 1S82), s. 43— Earlier suit on ad- 
justed account — S ubsequent suit on a mortgage — Dis - 
tinct causes . of action — Relief not claimed in the 
earlier sunt, A plaintiff omitted to claim relief in a 
suit on an adjusted account, which lie subsequently 
claimed in a suit based upon a mortgage. Held, 
that, the causes of action for the two suits being 
distinct, the omission to claim the relief in the 
earlier suit did not operate as a bar to the sub- 
sequent suit under s. 43 of the Civil Procedure 
Code (Act XIV of 1882). Hansraj Lakhmidas 
v. Lalji Anandji (1904) . I. L. R. 28 Bom. 447 

2. — ■ — , Jurisdiction — 

Foreign judgment — Cause of action — Award , suit 
on — Arbitration Act (52 and 53 Viet., c. 49), s. 
12, An award was made against the defend- 
ant in England for payment of a certain sum 
of money to the plaintiffs and an order under 
s. 12 of the Arbitration Act (52 and 53 Viet., 
c. 49) was made thereon. The defendant, who at the 
time of the commencement of the suit was not 
dwelling, or carrying on business, or personally 
working for gain, within the limits of the Ordinary 
Original Jurisdiction of this Court in consideration 
of the plaintiff’s agent (in Calcutta) undertaking 
not to institute any suit for a certain time, made a 
promise to pay in part £500 within a certain period 
and the balance of the amount of the award in time. 
The plaintiffs instituted, with leave under cl. 12 of 
the Letters Patent, this suit for the amount of the 
award. Held, that under the above circumstances, 
the consideration for the promise on the part of the 
plaintiff’s agent was illusory, amounting only to a 
promise on the defendant’s part to do what he was 
already legally bound to do, and the transaction 
formed no part of the cause of action and this Court 
had no jurisdiction to try the suit. “ Cause of 
action 5 * defined. Read v. Brown , L. R. 22 Q. B. 
D. 128, referred to. SemUe : An order under s. 12 
of the Arbitration Act (52 and 53 Viet., c. 49) en- 
forcing an award made in England is not such a 
judgment that a suit in a Court in this country can 
be instituted on it as on a foreign judgment. But 
on the facts as stated above, the Court was at liberty 
to make the decree it did, on the footing that the 
suit was one based on the award and not on the 
order made under s. 12 of the Arbitration Act. 
Beep Narayah Singh v. Bietert (1904) 

I. Ii. R. 31 Calc. 274 
s. c.SC. W.N. 207 
Suit for “ main- 
tenance ’ * of possession — Pleadings — Suit virtually 
to procure rectification of an erroneous decree . 
Plaintiff in a suit for possession as usufructuary 
mortgagee of 13 bighas had to redeem five 
prior ^usufructuary mortgages comprising part of 
13 bighas mortgaged to him and some 15 bighas in 
addition : but the decree, which he obtained, was 
drawn up erroneously and gave the plaintiff a 


right to the possession of 13 bighas only and not 
of the whole 28 bighas. Plaintiff never appealed 
against this decree, nor did he apply in review 
to have the error in the decree corrected, but he 
subsequently ^ brought a suit in which he asked, 
first, for 4 maintenance 5 5 of possession in 
respect of the 15 bighas and, secondly, for re- 
covery of possession, if he should be found not 
to be in possession. He alleged in his plaint that 
he was in possession and that one of the defendants 
at the instigation of another was interfering with 
his rights. It was found that plaintiff had never 
obtained possession of the 15 bighas. Held, that 
the suit did not lie. If the suit was for main - 
tenance of possession no cause of action appeared, 
and in any other view the suit was one virtually to 
set right an erroneous decree, which could not be 
done by means of such a suit. Basawan Bjjrmi v. 
Nakchhedi Pande (1905) . I. "L. R. 27 All. 174 

— Malicious pro- 
secution— Letters Patent, cl 12— Leave— Liability 
of prosecutor when prosecution ordered by Court 

Cause of action 5 ’ means that bundle of 
essential facts whch it is necessary for a plaintiff 
to prove before he can succeed in the case. A 
person is responsible not merely for starting a 
prosecution,, but also for continuing the same and 
he is so responsible whether such prosecution was 
ordered by the Court or was initiated by the party 
himself. The plaintiff, a resident in British India, 
was charged with a criminal offence by the defend- 
ant in the Magistrate’s Court at Rajkot. In 
order to secure his attendance the defendant moved 
the Bombay Government to initiate extradition 
proceedings against the plaintiff before the Chief 
Presidency Magistrate in Bombay, who, however, 
held that a case for extradition had not been made 
out. The plaintiff obtained leave from the High 
Court to file a suit against the defendant in Bom- 
bay for malicious prosecution. On an applica- 
tion by the defendant to have the leave rescinded : 
Held, that a material part of the cause of action 
accrued in Bombay and that the High Court had 
jurisdiction to entertain the suit, Fitzjohn v. 
Mackinder, 9 C. B. N. S. 505, 530, 531 , applied. 
Musa Yakub v. Manilal (1905) 

I. L. R. 29 Bom. 388 

5, — — — Slander of title 

— - Cause of action — Damages — Counterfeiting trade - 
mark— Allegation to the Collector of Customs— 
Detention of goods in consequence by the Collec- 
tor — Action of Collector whether a judicial pro- 
ceeding— Merchandise Marks Act (IV of 1889), 
There were allegations in the plaint (a) that 
the defendants were interested in putting a stop 
to the sale of goods imported by the plaintiff, (6) 
that when the same were in the Calcutta Customs 
House, the defendants with intent to injure the 
plaintiff had falsely alleged to the Collector of 
Customs that the marks on those goods were an 
imitation of somebody else’s, (c) that the defendants 
had thereby induced the Collector to detain the 
goods in the Customs House and had also persuaded 
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'CAUSE OF ACTION— concld. 

and induced the Collector to make an ex parte order 
that the plaintiff’s marks were a fraudulent imita- 
tion, and {d) that in consequence the plaintiff had 
suffered special damage. Held , that the plaint did 
disclose a cause of action and should not have been 
rejected. Ratcliff e v. Evans, L. B. 2 Q. B. 524 ; 
White v. Mellin, [1895] A. G. 154, referred to. 
Maclean, G.J . This was virtually a case of 
slander of title, and in order to succeed, the plaintiff 
had to show that the statements of the defendants 
were false, malicious, and that he had suffered 
special damage. Here, though malice had not been 
specifically pleaded, it was undoubtedly to be 
implied from the allegations (a) and (b). In any 
case, the suit should not have been dismissed on 
this account, but the plaintiff ought to have been 
allowed to plead special damage. Sale, J. No 
question arose in this case as to the legality of the 
Collector’s action. Moreover, the finding of the 
Collector was not a judicial act and the plaintiff 
was entitled to disregard it so far as his right to 
sue in the Civil Court was concerned, and he was 
not bound to move the higher executive authorities 
to have the finding set aside. Nemi Chand v. 
Wallace (1905) . . . 10 C. W. NT. 107 

•CAUSE PAPERS. 

lien on — 

See Attorney and Client. 

I. Is. R. 29 Cale, 63 

CAUSING DEATH BY NEGLIGENCE. 

; Lessee of Government ferry al- 
lowing unsoimd boat to be used on ferry — 
Benal Code {Act XLV of 1860), s. 304A. The 
•lessee of a Government ferry having the exclusive 
right of conveying passengers across a certan river 
at a particular spot allowed an unsound boat to be 
used at the ferry. In consequence of its unsound- 
ness, the boat sank while crossing the river, and 
some of the persons in it were drowned. Held, 
that the lessee of the ferry was properly convicted 
of the offence provided for by s. 304A of the 
Penal Code. Queen- Empress v. Bhutan 

I. L. R. 16 All. 472 

CAVEAT. 

See Letters of Administration. 

15 B. L. R. Ap. 8 
I. L. It. 4 Cale. 87 
I. L. It. 12 Bom. 164 

See Probate — Opposition to, and Re- 
vocation of, Grant. 

See Probate, Will 

I. L. It. 31 Cale. 186, 357 

CENTRAL PROVINCES CIVIL COURTS 
ACT (II OE 1904). 

I. L, R, 34 Calc. 636 


CENTRAL PROVINCES LAND REV- 
ENUE ACT (XVIII OE 1881). 

— s. 4 (8A) — Central Provinces Tenancy 
Act [XI of 1898) — Gaontia in Sambalpore Districir— 
Ewit for ejectment by — Jurisdiction of Civil Court — 

Gaontia,” if proprietor — Gochar land 9 if “ common 
land Recognition of defendant 9 s tenancy by 
settlement, department after institution of suit — 
Second appeal Gochar lands are lands reserved 
for the proprietor of a Government village in the 
district of Sambalpore and cannot be classed in 
the same category as common lands, which are the 
property of the general body of villagers. For the 
purposes of a suit in ejectment brought by a 
gaontia of a village, the gaontia must be taken to 
be a “ proprietor ” of the same as defined in s. 4 (&4) 
of Act XVIII of 1881 and as such he is entitled to 
bring the suit. Civil Court must adjudicate on 
the rights of the parties as they existed when the 
plaint was filed, and a recognition of the defendant’s 
tenancy by the Settlement Department subsequent 
to the institution of an ejectment suit by the 
gaontia is of no avail to the defendant. Besides 
the entry in the settlement record is not conclusive. 
It is only a matter of presumption. “ The holder 
of a survey number ” mentioned in s. 2 (10), Expl. 
II of the Central Provinces Tenancy Act XI of 1898, 
means the holder when proceedings are instituted 
in the Civil Court and a holder under a subsequent 
settlement cannot claim to be a tenant of the 
farmer or gaontia. Purkhit Panda v. Ananda 
Gaontia (1908) . . 12 C. W. N. 1036 

— s. 87. 

See Hindu Law — Partition — Requisites 
for Partition I. L. R. 27 Cale. 515 
4 C. W. N. 582 

CENTRAL PROVINCES TENANCY 
ACT (IX OP 1883) AS AMENDED 
BY ACT XVII OP 1889. 

See Central Provinces Tenancy Act 
(XI of 1898). 

CENTRAL PROVINCES TENANCY 
ACT (XI OP 1898). 

ss. 45, 46, 47 and 95 —Act IX of 

1883, as amended by Act XVII of 1889, s. 43 — 
Ejectment , suit for — Jurisdiction of Civil Court 
— Limited interest — Limitation. Under s. 46 of the 
Central Provinces Tenancy Act (XI of 1898), the 
transfer of an occupancy-holding, either in whole or 
in part, is voidable at the instance of the landlord 
who, in order to recover possession of the holding 
on the ground of such a transfer, must follow the 
procedure as laid down in s. 47 of the Act. Bhandi 
Sing v. Bamadhin Bai, 2 C. L. J. 359, referred to. 
Held, further, that when the transfer was made 
before Act XX of 1898 came into force, under s. 43 
of Act IX of 1883, as amended by Act XVII of 
1889, the Civil Court had jurisdiction to entertain 
such a suit for ejectment, and that its jurisdiction 
was not taken away by the passing of the new Act. 

I Under s. 43 of the Central^Pro vinces Tenancy Act 
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CENTRAX* PROVINCES 
ACT (XI OF 1898) — condd. 

ss. 45, 48, 47 and 95 — condd* 

(IX of 1883, as amended by Act XVII of 1889), 
a transfer of a portion only of an occupancy-holding 
is not void, and it does not entitle the landlord to 
exercise his right of re-entry, either as regards the 
entire holding or as regards the portion transferred. 
A person can plead tenancy and in the alternative, 
possession of a limited interest; such a possession 
may^ be just as much adverse for the purpose of 
barring a suit for the determination of that limited 
interest. Ishan Chandra Mitter v. Ramranjan 
Chaherbutly , 2 C. L. J. 125 , referred to. 1 char an 
Singh v. Nilmoney Balidar (1908) 

I. L. R. 35 Calc. 470 
s. e. 12 C. W. N. 636 

CEREMONIES. 

See Hindu Law — Adoption — Requisites 
for Adoption — Ceremonies. 

See Hindu Law — 

Adoption — Who may or may not 

ADOPT ; 

I. L. R. 28 Gale. 188 

Marriage — Ceremonies. 

See Mahomedan Law — Pre-emption- 
Ceremonies. 


— ceremonial competence — 

See Hindu Law — Adoption— -Who may 

OR MAY NOT ADOPT. 

I. I». R. 27 Bom. 492 

CERTIFICATE. 

See Appeal to Privy Council — Practice 
and Procedure — Leave to appeal. 

5 C. W. N. 689 
I. Xj. R. 29 Mad. 194 
See Civil .Procedure Code (Act XIV 
o f 1882) . I. Xj. R. 80 All. 390 

effect of— 

See Public Demands Recovery Act, 
ss. 8, 10 . I. Xj. R. 34 Calc. 811 

— — of nationality— 

See Marriage . I. Xj. R. 35 Calc. 232 


. sale in execution of- 


See Public Demands Recovery Act 
(Ben. Act I op 1895). 

X. Ii. R. 30 Calc. 819 

Public Demands 


Recovery Act ( Bengal Act I of 1895), ss. 7, 10, 
16, 19, 31 — Signature as Collector — Notice, service 
of, by registered post — Certificate of execution — Pro- 
clamation o/ sale — Signature as J udge — Irregularity 
in publication — Suit to set aside sale — Civil Pro- 
cedwe Code {Ad XIV of 1882), s . 244— Limitation 
—Limitation Ad {XV of 1877 % Sch. II, Art. 
12 {b). A certificate under s. 7 of the Public 


CERTIFIC ATE— condd. 

Demands Recovery Act drawn up on an old form, 
where the word 46 Collector ” occurred, but which 
was signed by a person, who obviously was the 
certificate Officer and who had in another part of 
the document signed himself as such, is not 
invalid. Under the proviso to s. 31 of the- 
Public Demands Recovery Act, service of notice 
required by s. 10 can, in the first instance, be 
made by registered post addressed to the judg- 
ment-debtor’s last known residence, though n© 
other mode of service has been previously resortedi 
to. A sale proclamation, when issued by the 
properly qualified officer, is equally effectual 
whether he signs himself as 44 Certificate Officer ,5 ‘ 
or as 44 Judge.” Where there is credible evidence 
of the service of the sale proclamation, and there 
has been a considerable lapse of time, it is to be 
presumed that all the necessary formalities were 
complied with. S. 19 of the Public Demands' 
Recovery Act, as amended by Bengal Act I of 1897, 
renders s. 244 of the Civil Procedure Code applicable 
in its entirety to proceedings in execution of a 
certificate, and a separate suit to set aside a sale 
held in the enforcement of such certificate is not 
maintainable. Janhi Dass v. Pam Golam Baku,. 
I. L. R. 28 Calc. 813, referred to. The present 
suit, if regarded as one to set aside a certificate 
under s. 7 & 'of the Public Demands Recovery Act, is 
barred by s. 16 ; and if as one to set aside the sale, 
is barred by Art. 12 ( b ) of Sch. II of the Limitation 
Act. BarhXmdeo Narayan Sing v. Bibi Rasul 
Bandi (1905) . . X. L. R. 32 Gale. 691 

2. Public Demands 

Recovery Act {Bengal Act I of 1895, amended ' by 
Bengal Act I of 1897), ss. 7, 15, 1.7 , 19, 20, 31- 
Sale— Suit — Civil Procedure Code {Act XIV of 1882),. 
s. 244. The mere fact that a greater sum is 
claimed as due in a certificate made under the 
Public Demands Recovery Act does not render 
the certificate and notice bad so as to exclude 
the operation of the rule of limitation laid down 
in s. 15 of the Act. A certificate can only be 
modified on such a ground provided that a suit 
for such purpose is not barred. S. 19 of 
Bengal Act I of 1895 as amended by Bengal Act I of 
1897 makes s. 244 of the Civil Procedure Code 
applicable to proceedings in execution of a certi- 
ficate made under the Act. Ram Taruch Eazra v* 
Dilwur AH, I. L. R. 29 Calc. 94 {note) ; Janhi Das 
v. Ram Golam Sahu, 6 C. W. N. 331, and Ramrwp 
S ahay v. Khusal Misser , 6 G. W. N. 630, distin- 
guished. Where a sale in execution of a certificate 
is sought to be set aside, not on the ground of 
invalidity of the proceedings anterior to execution, 
which are the foundation of the sale, but on the 
ground of irregularity in the execution proceedings,, 
the judgment-debtor must proceed under s. 20 
of the Act, and s. 244 of the Civil Procedure Code 
bars a separate suit. The procedure prescribed 
by s. 31 of Act I of 1895 for the service of notice 
under s. 10 of the Act should be strictly followed. 
Umed Ali Bhuyan v. Raj Laksmi Debya (1905) 

I. Xj. R. 33 Calc. 84 
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CERTIFICATE OFFICER. 

See Collector of 24-Parganas. 

I. L. R. 35 Calc. 286 

CERTIFICATE OF ADMINISTRATION. 

Col. 

1. Certificate hinder Bombay Re- 

gulation VIII of 1827, and Acts 
XIX AND XX OF 1841 . . 1365 

2. Acts XXVXI of 1860 and VII of 

1889, and Grant of Certificate . 1369 

3. Right to sue or execute Decree 

without Certificate . . . 1373 

4. Issue of, and Right to. Certificate 1386 

5. Nature and Form of Certificate . 3395 

6. Procedure 1398 

7/ Effect of Certificate . . . 1402 

8. Cancelment and Recall of Certi- 

ficate 1406 

9. Bombay Minors’ Act, XX of 1864 . 1409 

See Appeal — Certificate of Adminis- 
tration . I. L. R. 25 Mad. 634 

application for — 

See Limitation Act, 1877, Art. 178 
* I. Xi. R. 8 Mad. 207 

I. L. R. 7 Bom. 213 
I. L. R. 19' Calc. 48 


1. CERTIFICATE UNDER BOMBAY REGULA- 
TION VIII OF 1827, AND ACTS XIX AND 
XX OF 184 1. 

1 Bom. Reg. VIII of' 1827- 

Rigkt of suit — Suit to establish title under will . 
A plaintii. can sue to establish his title under a 
will without producing a certificate under Regula- 
tion VIII of 1827. Mulchand v. Moticliand Ear - 
govandas, 9 Bom. H. C. A. C. 31, distinguished. 
Mafatlal Narandas v . Bai Parson . 

I. L. R. 19 Rom. 320 

2. Certificate of heir- 

ship, effect of grant? of. A certificate of heirship 
granted under Regulation VIII of 1827 was not 
primd facie evidence that the holder of it was the 
rightful heir of the deceased. The effect -of such 
certificate was merely to give security to persons 
in possession of, or indebted to, the estate of the 
deceased in dealing with such holder as the legal 
representative of the deceased. Ramchandra 
Kulkarnx v . Vithoji valad Malharji Patil 

4 Bom. A. C. 178 

8. Effect of certificate 

under Regulation VIII of 1327, s. 7, cl. 2 — Repre- 
sentative of estate. A certificate of administration 
granted upder Regulation VIII of 1827 only 
indicates the person who for the time being is in 
the legal management of the property in respect 
of which it is granted, hut does not constitute the 


CERTIFICATE OE ADMINISTRATION - 

— contd. 

1. CERTIFICATE UNDER BOMBAY REGULA- 
TION VIII OF 1827, AND ACTS XIX AND* 
XX OF 1841 — contd. 

holder of the certificate a representative of the - 
estate for the purpose of distributing it amongst 
his co-sharers. Xeshav Jagannath v . Narayan 
Sakharam . . . . I. L. R. 14 Bom. 236 

4. Reversal of order — 

Payments made * before reversal. Where a widow 
obtained an order for a certificate of ad mi nistration 
to the estate of her deceased husband, which 
order was, however, reversed on appeal before the 
certificate was granted, it was held that payments 
made to the widow before the order was reversed 
were unauthorized. Damodhar Bapuji Pacha- 
PARKAR V. ZlNGA KOM KaNDLIKA 

7 Bom. A. C. 31 

5. — — Payment of debts 

to supposed heir of deceased before grant of certificate 
of heirship. A defendant who is sued by the 
holder of a certificate of heirship to a deceased 
Hindu for a debt due from the defendant to the 
deceased is at liberty to show, notwithstanding the 
certificate of heirship, that he has paid the debt 
to the actual heir of the deceased before the grant 
of the certificate. It will not, however, be sufficient 
for such defendant to show that he has paid his 
debt to a person whom he bond fide believed to be 
such Keir. Purshotam Mansukh v . Ranchhod 
Purshotam . . .8 Bom. A. C. 152 

6. — . — — Bombay Regulation 

VIII of 1S27, s. 7 — Holder of such certificate a 
transferee of decree within the meaning of s. 232 
of the Civil Procedure Code {Act XIV of 1S82 ) — 
Right of such person to execute decree. A holder 
of a certificate of administration granted under 
s. 7 of Regulation VIII of 1827 is a transferee 
by law of a decree obtained by the deceased within 
the meaning of s, 232 of the Civil Procedure Code, 
and is competent to apply for execution of such, 
a decree. Khanderav Rayajirav v . Ganesh 
Shashtri . . . I. “L. R. 11 Eom. 368 

7. Bombay Regulation 

VIII of 1827, s. 9 — Construction of the words 
“ may appoint ” — Appointment of administrator — 
Discretion of Court. Where the right of succession 
to the estate of a deceased person is disputed 
between two or more! claimants, and none of them 
have taken possession, the District Judge, within 
whose jurisdiction the property is situate, is bound 
on the application of one of the parties concerned, 
to appoint an administrator under s. 9 of Regulation 
VIII of 1827. The words of the section are im- 
perative, and not permissive. The use of the words 
“ may appoint ” in this section does not imply that 
the District Judge has any discretion in a proper case 
to appoint or not to appoint an administrator.^/ If 
any discretion is given as to the exercise of the 
power thereby conferred, it is that of determining. 
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CERTIFICATE OP ADMINISTRATION 

— contd. 

L CEETIEICATE UNDER BOMBAY REGULA- 

vy n-JJS ,° F 1827 ’ ANI) A CT8 XIX AND 
iA.iL 01 1841- — contd. 

■whether the occasion has arisen in the particular 
ease. Vishwambhar Pundit v. Vasudev Pundit 
I. Is. B. 13 Bom, 37 


8 . 


— Application for 
on adoption — Proce~ 


certificate of heirship based „„ ™ >TO _ rTOe . 

fsw + B *0?^ ™ der Bomba y Regulation VIII of 
1827 to a District Judge for a certificate of heir- 
suip to a deceased D under a registered deed of 
adoption by his widow executed nearly fifty years 
niter D s death. The opponent claimed to be the 
heir, and denied the legality of the adoption. The 
District Judge referred the applicant to a regular 
S J^ to establish the validity of his adoption. 
neA, m appeal, that the District Judge was bound to 
investigate the case, following the procedure laid 
down in s. 4 oi Regulation VIII of 1827, and 
had no authority to dismiss the application and 
refer the applicant to a regular suit to establish 
the validity of the adoption. Harising Devising - 
bao v. Bhausing . I. L. B. 20 Bom. 548 


9. 

VIII 


of 1*97 o o -a* , Bombay Regulation 
, ... % f* V— Administrators appointed 

by tn& Court — Order to deliver property — “ Deter • 
m ™ ed — Finally determined "—Right of appeal 
—Cml Procedure Code (Act XIV of 18S2) s 622 — 
Superintendence of High Court-Illegal exercise of 
•jurisdiction. S. 9 0 f Regulation VIII of 1827 
empowers the District Court to make an order 
directing the administrators appointed under the 
Regulation to make over the property, when “it 
has been determined ” between the rival claimants 
who is the heir of the deceased; but, to give full 
efiect to the object of the Regulation, the word 
determined must be understood “ finally deter- 
mined. Where the Judge considered that he was 
bound to make an order directing administrators 
appointed under Regulation VIII of 1827 to mak e 
over the property of the deceased to one of the 
rival claimants who was judicially declared to be 
the heir of the deceased -.—Held, that, so long as 
the party against whom the decision in the matter 
ot the rival claims was given had a right of appeal, 
the order of the Judge was one which he could 
not make under the Regulation, and that in ex- 
orcising his jurisdiction under the Regulation he 

the ufvhn 18 ^ * / legally ’ and ’ tbat bei “S so, 
tha High Court had power, under s. 622 of the 

Civil Procedure Code, to interfere in the exercise 
p. extraordinary jurisdiction. Ishvambhab 
bandit v. Vasudev Pandit 

I. L. B. 16 Bom. 708 

i TrTrT; — Ar Certificate under 

tfirn V 1 o ° f r ? omia y Relation VIII 
" Jumckchon to grant certificate of 
^minutrahor^Foreigners residing abroad. Under 
of 1860, a certificate can be 

Iithe^«Srfi y . f ° r -i^ e ® stat ! of a British subject 
dent within the district where the certi- 


CERTIFICATE OP ADMINISTRATION" 

— coma. 

h TlK? A Jr BOMBAY REGULA- 

™ or™ ig 7 ' “ D ACTS iIX im 

fieate is sought, or else having no fixed place of 
residence. The Act does not make provision for 
administration of the effects of a foreigner domiciled 
abroad. While Act XXVII of lS6o"ha,s regard* to 
the person, Regulation VIII of 1827, on the othe? 

the AounT n y o° **? l0Callt y of tbe assets^ as 
certifie t d / th , e — Urt s . Jurisdiction to grant a 
certificate of administration. The intention of 

+fc° b - e that wbe “ there are assets witb in a 
zilla, and the circumstances exist which are specified 
in the section, a certificate of administration mav 
be granted. The authority given under s. 9 must 
be understood to be the same as under s. 7 Bo. 

territorv dUd a rt da ’ ™ thin the Ga ^ar’s 

territory, di^d there, leaving considerable property 

in the district 0 f Surat. On his deathf 2,f the 
Assistant Collector of Surat, was appointed ad- 
ministrator of B’s estate, under s. 9 of Regulation 

18 + 27 ’ r Shortl 3 r af ter his appointment as 
administrator, L went to England on furlough 
During his absence, the plaintiffs sued, as heffs°o£ 
B, to xeeover the balance of principal and interest 

£ ® ° n Of p 0nd „ e , x , ec “ ted hy tbe defendants in 
±a\ our of B. Held , that the plaintiffs were in- 
competent to sue. L having* been appointed 

0i I’ S estate ’ and never having been 
relieved of his office as administrator by the Court, 
as contemplated by s. 9 of Regulation VIII of 1827 
bis status still subsisted, and while it subsisted’ 
no one else could represent the estate. The 
appointment of an administrator excludes other 

k % S ° l0ng as enduves * Ibrahim 
Ali Xhan v. Ziaulnissa Ladli Begam 

I. Xi. B. 12 Bom. 150 

11. Act XIX of 1841 — Summons 

procedure-Act XX VII of 1S60. A (a Hindu) died 
intestate in December I86S, leaving his widow in 
possession of his property, moveable and irnmove* 

asvvjss ^arsyratiSK 

which she . did on the 2nd February following 
A daughter of A on the 19th March presented °a 
petition m opposition to the nephew’s claim for 
possession. The nephew filed a reply. In the 

Act XXVTT he fT«r°n W a P? liedfora certificate under 
Act XXVII of 1860, which was opposed by both 

nephew and daughter. The nephew also filed a 
cross-petition under Act XXVII of 1860. All these 
petitions came on by consent together for adjudioa- 
tl° n °u it ?***? of ^ aots Emitted by all parties 

thewSl thelr p !® a,< ?f. rs ’ wbo aIso > b y consent between 
themselves, submitted their view of the question 
of iaw to be decided on the Acts of 1841 and I860. 
The questions so submitted were (l)Did it appear 
on the evidence that there was a separation between 
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CERTIFICATE OF ADMINISTRATION 
— conid. 

1. CERTIFICATE UNDER BOMBAY REGULA- 
TION VIII OF 1827, AND ACTS XIX AND 
XX OF 184] — conoid. 

A and his nephew according to the Mitakshara 
doctrine ? (2) If the evidence per se established a 

legal separation, was such separation negatived by 
certain admissions of A ? The Judge refused the 
application of the widow under Act XXVII of 1860, 
and granted possession to the nephew under Act 

XIX of 1841. The nephew was a man of substance, 
and able to bring a regular suit, and there was no 
evidence of possession by force or fraud on the 
part of the widow, the only question being her 
right according to the Mitakshara law. Held , that 
the Judge was in error in proceeding summarily 
under Act XIX of 1841 on the declaration of the 
applicant alone and without other enquiry, but 
that this defect was cured by the widow’s appear- 
ing. That the Judge ought not to have tried the 
cases under Act XIX of 1841 and Act XXVII of 
1860 together and on the same issues ; but the 
Judge having jurisdiction over the subject-matter 
and to frame the issues, his order was not open 
to appeal or review. Jtjsoda Koonwijr v. Gowree 
Byjnath Pershad 

1 Tnd. Jur. N. S. 365 ; 6 W. R. Mis. 53 

12. Act XX of 1841 — Order grant- 

ing certificate , effect of. The effect of an order 
granting a certificate under Act XX of 1841 was 
not to establish a will incontestably against the 
whole world, or to prevent a will from being im- 
peached in a suit if set up to defeat the rights of 
parties claiming under the Law of Inheritance. 
Mahomed Azeemoollah Khan v. Suhoodra 
Bebee . . . . W. R. 1864, 227 

13. Nature of certi- 

ficate . A certificate for collecting the debts due to 
the estate of a deceased person given under Act 

XX of 1841 gives a personal right, and is not 

transferable by sale. Mehdee Ally Khan v. 
Luchmeeput Baboo . . 1 W. R. Mis. 28 

14. Cancelling of certi- 

ficate. A Court cannot, solely on the petition of 
a party, cancel a certificate granted to him under 
Act XX of 1841, or declare that his trust and 
guardianship have ceased. If he gives up his 
duties of his own accord, he does so on his own 
responsibility, and the Court will not order him to 
act. Sfmbhoo Chtjndee Khan v. Ishan Chttnder 
Banerjee , . . W. R. 1864, Mis. 24 

2. ACTS XXVII OF 1860 AND VII OF 1889, 
AND GRANT OF CERTIFICATE. 

1 .— Act XXVII of 1860 — Object 

of Act— Trustee. The object of Act XXVII of 1860 
is not to enable parties to litigate questions of 
disputed title, but to enable debtors to pay the 
debts due by them with safety to the representatives 
of deceased Hindus and others, and to facilitate the 
eolleotion of such debts by removing all doubts as 
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to the legal title to demand and receive the same. 

In other words, the objects of the Act are to enable 
debtors to get sufficient acquittances when they 
pay money due to the estate of a deceased, and to 
preserve that estate from loss by giving some one 
the right to collect the debts, lest they should be 
lost, e.g., by the operation of the law of limitation. 
The holder of a certificate is a trustee liable to 
account for the moneys received by him to the 
legal heirs or representatives of the deceased. 

In the matter of the petition o/Nobodip Chttnder 
Biswas. Prankisto Biswas v. Nobodip Chttnder 
Biswas . . . I. L. R. 8 Calc. 868 

2. — — Application of 

Act — Act XXVII of I860 , s. 2 — Presidency Town — 
Natives — Befusal to pay — Want of fraudulent or 
vexatious motive in withholding debt. Act XXVII 
of 1860, which provides that no debtor of a deceased 
person shall be compelled to pay his debt to any 
person claiming to be entitled to the effects of such 
deceased person, without the production of a 
certificate to collect debts or probate or letters of 
administration, except under certain circumstances,, 
is applicable to Hindus within the Presidency 
Towns. Where a debtor of a deceased Hindu who. 
died intestate declined to pay the debt to his widow 
unless she produced letters of administration to 
the estate of the deceased, and the widow sued to . 
recover the debt without taking out a certificate or 
letters of administration, and it was found that 
there was no reasonable doubt that the widow was 
entitled to the debt, but that the debtor refused to 
pay neither from any fraudulent nor vexatious 
motive, but to avoid the risk of having to pay the 
debt twice over : — Held, that the suit must be 
dismissed. Mhttammal v. Bank oe Madras 

I. 2j. R. 7 Mad. 115 

3 Jurisdiction to grant 

certificate of administration — Foreigners residing 
abroad. Under s. 3 of Act XXVII of 1860, a 
certificate can be granted only for the estate 
of a British subject either resident within the 
district where the certificate is sought, or else 
having no fixed place of residence. The Act does 
not make provision for administration of the effects 
of a foreigner domiciled abroad. Ibrahim An Khan 
v. Ziatjlnissa Ladli Begam 

I. D. R. 12 Bom. 150 

4 — Act XXVII of 

1860, s. 2 — Bond given to secure debt due to estate 
of deceased Hindu — Suit by heir — Waiver of right 
to protection implied. It, being a debtor to the • 
estate of a deceased Hindu, executed a bond 
promising to pay the debt to V, the divided brother 
of the deceased, as his heir. A suit having been 
filed against V by the widow of the deceased, who 
claimed his estate, B offered to pay the debt to V 
on production of a certificate under Act XXVII of ' 
1860, but not otherwise. Held, that, as B had • 
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executed, a bond promising to pay the debt to F, 
he could not rely on the protection afforded by Act 
XXVII of I860. Kottam Zaminbar v. Pittaptjr 
■Zaidkdab . . , I. D. R. 9 Mad. 171 

5. Omission to pay 

debt — Withholding debt from vexatious motive — 
Bolder of certificate of administration. A sued as 
only son and heir of B. 0 , the widow of B, had, 
with the concurrence of A, taken out a certificate of 
administration to his estate. Held , that s. 2 of Act 
XXVII of I860 prohibited A from suing alone, for 
although he was, no doubt, beneficially entitled to 
recover the debt, yet there was no vexatious or 
fraudulent withholding of the debt within the 
meaning of that section. Per Garth, O.J . A debt 
cannot be said to be 14 vexatiously withheld ” 
within the meaning of that section, simply because 
the debtor omits to pay it. Chunber Coomar 
Roy v. Gocool Chunder Bhuttacharjee 

I. L. R. 6 Gale. 370 

0. _ — Necessity for grant 

of certificate. Before the grant of a certificate 
under Act XXVII of 1860, some necessity for it 
must be shown, as that there are debts to be 
collected. Raj Chunder Bhuttacharjee v. 
Meertunjoy Sheeromonye . . 2 Hay 299 

7. — Necessity for certi- 

ficate, — Procedure on application under Act XXVII 
of I860. "When an application is made for a 
certificate under Act XXVII of 1860, the Judge, 
instead of considering the necessity or otherwise for 
a certificate, should ascertain whether the applicant 
or any one else is entitled to the certificate sought, 
and grant the same accordingly. In re Mean Jan 

5 W. R. Mis. 20 

Jamsedjt Kavasji v. Motibai 

2 Bom. 397 ; 2nd Ed. 375 

; . 8. : r fe. — - — — — - Existence of recover- 

able debts — Act XXVII of I860. Where an appli- 
cation is made for a certificate under Act XXVII 
of 1860, the Judge, instead of enquiring whether any 
debts are due, and whether or not those debts are 
barred by limitation, ought simply to determine the 
right to the certificate ; and if there be such a right, 
to grant the certificate. In the matter of the 
petition of Kaleenath Butt . 8 W. R. 12 

• Existence of debts . 

Before granting a certificate under Act XXVII 
of 1860, a J udge is not required to ascertain whether 
there are any debts due to the estate of the deceased. 
Shttrut Chunder Mookerjee v. Thakoormonee 
Debia , * , * 9 W.R.240 

> <**'■ A t , „, * Existence of debts 

— Act XXVII of 1860 1 s. 2 — - Debtor , Certificates 
-under Act XXVII of 1860 should be granted 
injthose cases only in which it is shown that the 
.deceased person at the time of Ms death had certain 
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debts owing to him, or, in other words, that there 
w;ere persons who could be called debtors of the 
deceased. A person in whose hands are the 
surplus sale-proceeds of a property belonging to 
the deceased is a debtor within the meaning of s. 2, 
Bishnoo Das v. Mungul Bass . 24 W. R, 203 

11. — — Existence of debts. 

A petitioner for a certificate under Act XXVII 
of 1860 need do nothing more than prove his title to 
collect the debts if there are any, not even give 
primd facie evidence of the existence of debts. 
The title is the thing to be looked to, and that 
would be established (no other reason being shown 
to the contrary) by relationship to the deceased. 
Beemul Doss v. Shikhur Chand . 24 W. R. 211 

12. Existence of debts. 

A certificate of administration ought not to be 
given without it being proved that there are 
debts, and that the grantee has the best right to 
collect them. Uchhuba Dossia v. Nittyanund 
Shaha . 24 W. R. 403 

Wooma Tara GooptaV;. Kalee Tara Goopta 

25 W. R. 93 

13. . Existence of debts 

— Act XXVII of I860 — Questions to be determined 
on application. The sole question in an application 
for a certificate under Act XXVII of 1860 is the 
title to collect the debts due to the estate of the 
deceased, and it is not a matter for the Judge’s 
consideration whether there are any, and what, 
debts due to the estate. Bhugobutty Kooer v. 
Bholanath Thakoor . . 8¥.E, 317 

14 — — Existence of debts. 

To entitle an applicant to a certificate under 
Act XXVII of I860, it is not necessary for him to 
show that debts are actually due ; it is sufficient if 
circumstances render it possible Jhat debts may be 
due, or jnay accrue within the jurisdiction of the 
Court. In the matter of Bamakallee Dossee 

10 W. R. 4 

15. Existence of debts. 

Where application is made for a certificate 
under Act XXVII of 1860, on the allegation that 
there are debts due to the estate of the deceased, 
and the allegation is not denied, the Court is bound 
to hear the petition. Fuzl’ Moula v. Gholam 
Shurruef . . . 1’ ~ 12 W, R. 505 

10. Act VII of lBB9—Succession 

Certificate Ad (VII of 1889), s. 14 — Refund of 
deposit. If an application for a succession certi- 
ficate is granted, the sum deposited by the appli- 
cant cannot be refunded; but if no order for the 
grant of the certificate has been made, a refund can 
take place. Samara Ayyar v. , Nainas Moor- 
panar . * * „ I. B. R. 21 Mad. 241 

17 Act VII of 1889, 8. 4, sub- 

s. (1), el. (a) — Suit upon an usufructuary Mortgage 
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by the heirs of the deceased mortgagee , whether main - 
dainable without a succession certificate in a case where 
the mortgagee becomes entitled to a personal decree 
against the mortgagor on the happening of certain 
events. In a suit by the heirs of a deceased mort- 
gagee upon an usufructuary mortgage, by the terms 
of which the mortgagee was precluded from suing 
for the money, the Court of first instance gave a 
personal decree against the mortgagor by reason 
•of the mortgage security having been impaired on 
the happening of subsequent events. The lower 
Appellate Court reversed the decision of the first 
Court on the ground that, having reference to s. 4 
of jthe Succession Certificate Act (VII of 1889), 
the suit was not maintainable without a certificate. 
Held, that in such a case it could not be said that 
the money for which the suit was brought was a 
debt due to the estate of the deceased mortgagee 
within the meaning of s. 4, sub-s. (7), cl. (a) of the 
Succession Certificate Act, and that the suit was 
maintainable. Umesh Chandra Pramanick v. 
Mothura Mohan Haldar (1901) 

I. L. R. 28 Calc. 246 ; 
s.c.5C.¥.E607 

18. . Act VII of 1889 — PdgM to sue 

■without a Certificate-Succession Certificate Act ( VI! 
of 1889), s ■. 4 — lt Debt 55 — Suit by son of deceased 
mortgagee for amount due on usufructuary mortgage — 
Failure to produce certificate of heirship — Right to re- 
cover. A Hindu, being the usufructuary mortgagee 
of certain lands, died, leaving an adopted son and 
two widows. The widows assigned the mortgage 
without consideration. The mortgagor sold the 
equity of redemption to a purchaser who paid off 
the mortgage to the assignee of the widows. The 
adopted son then sued the mortgagor, the widows, 
their assignee and the purchaser of the equity of 
redemption, to recover the amount due under the 
mortgage, or for possession of the lands until the 
mortgage amount should be paid ; but he did not 
produce a certificate of heirship. Held, that he 
was entitled to recover as against the mortgaged 
property. The money sued for was not due under 
• a contract, but was in reality the value of the 
plaintiffs’ mortgage interest. In strictness, 
plaintiff was entitled to a decree for the land itself, 
and it was only by his consent that money was 
awarded in lieu of the land. The amount could not, 
therefore, rightly be treated as a debt, within the 
meaning of the Succession Certificate Act, and the 
failure of the plaintiff to produce a certificate was 
no bar to a decree being passed in his favour. 
Arumugam Pillai v. Valtjra Round an ( 1900) 

I. Xi, R. 24 Mad. 22 

3. RIGHT TO SUE OR EXECUTE DECREE 
WITHOUT CERTIEICATE. 

1. ~ — — Representative of deceased 

creditor, suit by— Ac* XXVII of 1860— Court 
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K ee ± y- vt 7 TT^’ ® C ^ 1 ' b C ^‘ ^ Cer ^ificate under 

Act XXVII of 1860 is not necessary to give to a 
person, claiming to be the representative of a 
deceased creditor, the right to institute a suit to 
recover a debt due to the estate of the deceased, 
or the right to present an application for execution 
of a decree obtained by the deceased. But such 
certificate, or a probate, or letters of administration, 
must be produced by the person proceeding as 
representative before a decree or order can be 
passed, or process of execution issued for payment 
of the debt due, unless the Court should think that 
payment is withheld from fraudulent or vexatious 
motives, and not from any reasonable doubt as to 
the party entitled. The effect of the provision in the 
note to Art. 12, Sch. 1 of the Court Fees Act (No. VII 
of 1870), on the operation of a certificate duly 
granted, which has become liable to cancellation 
under that provision, but has not been cancelled, 
considered. Until cancellation, the certificate 
remains in full force as proof of the representative 
right to sue or obtain execution, whatever be the 
amount of the debt. Govindappah v . Kindappah 
Sastrulu. Govindappa v. Kyatadoo. Mattappa 
v. Nagannah .... 6 Mad. 181 


2. — Succession Certi- 

ficate Act (VII of 1S89), s. 4 — Suit by assignee of 
a debt due to a deceased creditor . One S lent a sum 
of money to the defendant and died, leaving an 
adopted son, who assigned the debt to the plaintiff. 
Neither the plaintiff nor his assignor obtained a 
certificate under Act VII of 1889. The plaintiff 
now sued to recover the amount of the assigned 
debt. Held, that the plaintiff was not entitled to 
recover, no certificate having been obtained under 
Act VII of 1889. Karuppasami v. Pichu 

I. L. R. 15 Mad. 419 

3. — - — — — Legal representa- 

tive, Suit by, to recover debt due to the deceased — Act 
XXVII of 1860. The production of a certificate 
under Act XXVII of 1860 is not a condition pre- 
cedent to the institution of a suit by a person 
claiming to be the legal representative of a de- 
ceased creditor. It is only where there is a 
reasonable doubt as to the person entitled to the 
property claimed in the suit that such a certificate 
can be required. In re the petition of Ramdas 
Brij Govandas . . I. Ii. R. 10 Bom. 107 

4. . Right to recover 

debts of deceased person — Act XXVII of 1860. 
Where payment of a debt is not being withheld for 
fraudulent or vexatious motives, but from a reason- 
able doubt as to the party entitled to it, the person 
desirous of recovering the amount of the debt is 
bound to produce a certificate under Act XXVII 
of 1860 before he can obtain a decree, or execute a 
decree already obtained by the deceased, though 
he may institute his suit, or apply for execution 
without such certificate, provided a certificate is 
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filed before decree or before execution issues, j 
Janaki Rallav Sex v. Hafiz Mahomed Ali 
Khan .... I. L. R. 13 Calc. 47 

5. — — — - Suit ' by represent- 

ative, of deceased creditor — Act XXVII of I860, 

<$. 2 — Special defence when not put in issue, effect 
of — Want of certificate under Act XXVII of i860, 
plea of. The want of a certificate under Act XXVII 
of 1860 is not of itself necessarily a bar to a suit by 
the representative of a deceased creditor, and such 
a special defence, unless insisted upon and put in 
issue in the Court of first instance, should not be 
entertained in appeal. Semble : The word u debtor” 
in s. 2 of Act XXVII of 1860 does not include the 
purchaser of a mortgaged property who is in no 
sense a debtor, nor does that section contemplate a 
case of a decree other than a personal decree. 
Janaki Ballav Sen v. Hafiz Mahomed Ali , I. L. R. 

IS Calc. 47, doubted. Roghu Hath Shaha v. 
Poresh Nath Ptjndaei . I. L. R. 15 Calc. 54 

6. Adoptive son of deceased 

creditor — Act XXV II of I860. Suit by the 
adoptive son of the obligee (deceased) of a hypothe- 
cation-bond to recover principal and interest due 
on the bond against the land comprised in the 
hypothecation. Defendant No. 1, the obligor ^ of 
the bond, had executed it as manager of a joint 
Hindu family, of which defendant No. 2 was a 
member, and for the rightful purposes of. the 
family. The family subsequently became divided, 
and the hypothecated property was divided between 
defendants Nos. I and 2. Defendant No. I after- 
wards hypothecated part of his share of a private 
debt to defendant No. 3, who having sued on 
his hypothecation and brought the land to sale in 
execution, became the purchaser. Held, that the 
plaintiff was under no obligation to obtain a certi- 
ficate under Act XXVII of I860 for the purpose of 
maintaining the suit. G op ala v. Saminathayyan 

I. L. R. 12 Mad. 255 

7. , Assignee of mortgaged pro- 

perty — Succession Certificate Act {VII of 1889), 
s. 4 — ** Debtor ” — Certificate to colled debts — 
Mortgagee asking for sale of mortgaged property. 
The assignee of a property mortgaged is not a 
debtor within the meaning of s. 4, Act VII of 1889 ; 
and a mortgagee praying for the sale of the pro- 
perty, and asking for no relief personally against 
the mortgagor, is not bound to take out a certi- 
ficate under that Act before he can obtain a decree. 
Roghu Nath Shaha v. Poresh Nath Pundari, I. L. R. 
15 Oak. 54, applied in principle. Janaki Ballav 
Sen v. Hafiz Mahomed Ali Khan, I. L. R. 13 Calc. 
'47, distinguished. Kanchan Modi v. Baij Nath 
Singh T . . . I. L. R. 19 Calc. 336 

8. - — — - Application for execution 

by legal representative without certificate 
— Execution of decree. S. 4 of the Succession 
Certificate Act, 1889, merely provides that the Court 
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shall not proceed upon an application of a person 
claiming to be entitled to execute a decree, except 
on the production of a certificate or other authority 
of a like nature. But it does not follow from that 
section that an application might not be made 
without the production of a certificate, the certi- 
ficate being supplied during the pendency of the 
proceedings. Janaki Ballav Sen v. Hafiz Mahomed 
Ali Khan, I. L. R. 13 Calc. 47 , followed. Brojo 
Nath Surma v. Isswar Chundra Butt 

I. Ii. R. 19 Calc. 482 ■■ 

9 — * Act XXVII of 

I860, s. 2 — General Clauses Consolidation Act ( I 
of 1868), s. 6— Transfer of Property Act {IV of 
1882), s. 88 — Procedure — Suit for sale on a mort - 
gage — Suit by representative of deceased mortgagee — 
Production of certificate of succession a condition 
precedent to decree . S. 4 of Act VII of 1889 made 
no change in the substantive law, but enacted 
merely a rule of procedure. Inasmuch, therefore,, 
as “ no one has a vested right in any particular 
form of procedure,” the abovementioned section is 
applicable to suits instituted before the coming 
into force of Act VII of 1889. Gang a Shahai v. 
Kishen Sahai, I. L. R. 6 All. 262, followed. Re- 
public of Costa Rica v. Erlanger, L. R. 3 Gh. I). 
69, Warner v. Murdoch, L. R. 4. Oh. D. 752, and 
Wright v. Hale, 6 H. & N. 227, referred to. S. 4 
of the Succession Certificate Act (VII of 1889) 
applies to suits for sale under s. 8S of the Transfer 
of Property Act, 1882. Ammanna v. Gunmurthi , . 
I. L . R. 16 Mad . 64, distinguished. Kanchan 
Modi v. Baij Nath Singh, 1. L. R. 19 Calc. 336, 
dissented from. Fateh Chand v. Muhammad 
Bakhsh . . . I. D. R. 16 All. 258 

10. — Execution of de- 

cree, — Application for execution made before pro- 
duction of certificate. In cases where a certificate of 
succession is required before execution of a decree 
can be taken out, all that is necessary is that the- 
certificate should be produced before an order for 
execution can be made. It is not necessary that the. 
certificate should be produced along with the ap- 
plication for execution. Brojo Nath Surma v. ; 
Isswar Chundra i Dull, I. L. R. 19 Calc. 482, .. and 
Mangal Khan v Scdim-ulkih, AM, Weekly Notes, 
(1893), 197, referred to. Kalian Singh ik 
Ram Charan . . . LLR 18 All 34 

XL - - - - . — Application for 

execution not accompanied by. certificate . ■■■'Though. . 
under certain circumstances a Court may be- 
prohibited by Act VII of 1889 from granting 
execution of a decree unless a certificate of succes- 
sion as provided by the Act is produced before it;, 
it does ' not, therefore, follow that under such, 
circumstances an application for execution is a bad. 
application because it is unaccompanied t by a 
certificate. Brojo Nath Surma v. Isswar Chundra: 



22. Debt due to estate of de- 

ceased person, execution of decree by re- 
presentative for — Necessity for certificate. 
Held , following the principle enunciated in Lachmin 
v. Ganga Prasad , I. L. R. 4 All. 485 , that the 
possession of a certificate under Act XXVII of 1860 
was not “ an imperative condition precedent to the 
institution ” of execution-proceedings by the re : 
presen tative of a deceased decree-holder ; but that, 
where the judgment-debtor objects to the title* 
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Dutt, I. L. R. 19 Calc. 482, followed, Makgal 
Khan v. Salim-ttllah Khan 

I. D. R. 16 AIL 28 


™ — Right to maintain 

suit without certificate— Death, during execution 
proceeding, of the original mortgagee and substitution 
of his heir. S. 4 of the Succession Certificate Act 
(VII of 1889) is not a bar to an execution proceeding 
instituted on a mortgage decree upon the application 
of the original mortgagee, by reason of the original 
mortgagee having died during the pendency of the 
proceeding and his legal representatives, who were 
substituted in his place, not having produced any 
succession certificate. Fateh CJiand v. Muhammad 
BaMish , I. L. R, 16 All. 259 , dissented from. 
Mahomed Ytrsui 1 v. Abdtjr Rahim Bepari 

X. Xj. R. 26 Calc. 838 
4 C.W, N. 558 


13. — Recovery of property of 

deceased, from party wrongfully in posses- 
sion, Suit for — Act XXVII of 1860. A certificate 
under Act XXVII of 1860 authorizes the holder of 
it to collect debts due to the deceased, but not to 
recover property which belonged to the deceased 
from a person wrongfully in possession. Awkineee 
v. Mee Nay 8W.E.1 


Seetaram Sahoo v. S&eo Gholam Sahoo 

18 W. R. Cr. 34 


14. — Hindu widow, suit hy—Suit 

for recovery of immoveable property — Hindu ividow. 
A Hindu widow, as holder of a certificate under 
Act XXVII of 1860, is not necessarily the proper 
person to continue a suit for the recovery of im- 
moveable property, though she is entitled to do so 
as heir of the deceased, if he died without issue, and 
was the sole owner of the property. Sevirthia 
Pillay v. Mootoosawmy . 8 W. R. 2 

15 Act XfXVII of 

1860, s. 2 — Power of Hindu widow to sue executors 
and trustees for share of estate without certificate. 
S. 2 of Act XXVII of 1860 applies to debts, and 
not to claims against executors and trustees. At 
all events, it does not apply to claims for immove- 
able property, and therefore where a Hindu widow 
brought a suit for a share of the residuary immove- 
able property of a testator : — Held , that she was not 
disabled from suing by reason of her not having 
obtained a certificate of administration. Treepoo- 
rasoordary Dossee v. Deberdkarath Tagore 
X. XL R. 2 Calc. 45 

18, Devisee under a will, suit 

by — -Suit for rent— Possession. A devisee under a 
will need not take out a certificate, and can sue for 
rent without having obtained possession. Baree 
Madotjb Ghose v. Thakoor Das Murdul 

B. I*. R. Sup. Yoh 588 
0 W. R„ Act X, 71 
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17. — ----- — - Necessity to produce certi- 
, . e .~T^v e? * directing certificate to issue . A 
plaintiff suing as the heir of a deceased person is 
(where a certificate of heirship is necessary to enable 
him to sue) bound to produce the certificate itself. 
It is not sufficient for the heir to show- that the order 
has been made directing the issue of such certificate 
to him. Mtjlchard v. Motichard Haego vardas 

9 Bom. 37 

18 Representatives of deceased 

decree-holder, right of, to execute decree. 
Parties who are representatives of decree-holders on 
the record are primd facie entitled to take proceed- 
ings in execution and draw the money standing to 
the credit of the deceased under their decree, 
without the necessity of taking out a certificate 
under Act XXVII of 1860, when there are no debts 
to be collected as due to the estate of the deceased 
decree-holder. Marick Moyee Chowdrair v. 
Poorro Chtjrder Roy . . 17 W. R, 510 


19 Application for execution 

of decree by heir of deceased decree- 
holder — Act XXVII of 1860 — Civil Procedure 
Code , 1859 , ,s. 208. To enable the heir of a deceased 
person to apply under s. 208 of Act VIII of 1859 for 
the execution of a decree held by such person, a 
certificate under Act XXVII of 1860 is not in- 
dispensable. Karam Ali v. Halima 

X. Ii. R.1 AIL 680 


20 Representative of assignee 

of debt by devise, right of, to sue — Act 
XX VII of 1860 — Probate. The representative of 
an assignee by devise, of a debt, cannot sue to 
recover the debt without having either taken out 
probate of the will of the testator, or having obtained 
a certificate under Act XXVII of I860 to realize the 
debts belonging to his estate. Shod ore Mohaldar 
v. Halalkhore Mohaldar 

I. Ii. R. 4 Calc. 645 :3C.L. R. 462 


21. Debt due to estate of de- 

ceased person — Suit by legal representa- 
tive — Certificate for collection of debts. It is not 
an imperative condition precedent to the institution 
of a suit by the legal representative of a deceased 
person for a debt due to his estate that such legal 
representative should first obtain a certificate 
under Act XXVII of 1860. Lachmir v. Garga 
Prasad . . . . I. 3L R. 4 All. 485 
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•of the person claiming to execute the decree, the 
Court should consider whether the objection is 
vexatiously raised or is a bond fide, one. Hoti 
Lal v. Habdeo . . I. Xi. R. 5 All. 212 


-Right of heir to sue— Ac* 


XX VII of I860. A certificate under Act XXVII of 
1860 is not indispensable in order to allow a party 
who is next heir to come in to represent a deceased 
party in a suit. Olongo Moonjoree Dossee v. 
Gobindnath Sen . . W. R. 1804 Mis. IS 

Ekram Hossein v. Kirtee Chunder 

3 W. R. Mis. 9 

24. Succession Certificate Act 

(1TII of 1889), s. 4 — , Suit by undivided son of 
deceased creditor — Suit on bond. A Hindu is not 
entitled to sue on a bond executed in favour of his. 
undivided father, deceased, without the production 
of a certificate under Act VII of 1889 unless it 
appears on the face of the bond that the debt 
claimed was due to the joint family, consisting of 
the father and the son. Venkataramana v. 

' Venkayya . . . I. Ii. R. 14 Mad. 377 


Application for 


execution. Act VII of 1889, s. 4, cl. (b), dees not 
apply to applications to execute decrees which were 
pending at the date of the passing of the Act, hut 
it refers to applications made after the Act came into 
force. Rama Rau v. Chellayamma 

I. L. R. 14 Mad. 458 


Proceedings in 


'execution talcen before , and pending at, the time at 
which the Act came into force. Cl. ( b ) of sub-s. I of 
, 8 . 4 of the Succession Certificate Act (VII of 1889) 
does not apply to applications or proceedings in 
'execution of a decree made before and pending at 
the time at which the Act came into force. The 
.application therein mentioned must mean one made 
•after the Act is in force, and the proceeding of the 
‘Court in execution must be an initial one under 
' that application, and not one in continuation of 
' proceedings taken on applications made before the 
Act came into force. Balubhai Dayabhai v. 
Nasar bin Abdul Habib Fazly 

L L. R. 15 Bom. 79 


Consent decree. 


The plaintiffs brought a suit to recover a certain 
sum of money due on a mortgage bond executed by 
•defendant No. 1 in favour of their (the plaintiffs’) 
deceased father by the sale of the mortgaged 

f roperty, as well as from the defendants personally. 

ome time after the institution of the suit, the 
parties 1 compromised the claim. The plaintiffs 
, applied to the Court to pass a decree in terms of 
the Compromise. The Subordinate Judge referred 
the question whether a certificate under Act VII 
of 1889 was necessary before he could pass a decree 
as applied for. Held, that a certificate was neces- 
sary, S. 4 of Act VII of 1889 distinctly and 
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CERTIFICATE OP 

— contd. 

3. RIGHT TO SUE OR EXECUTE DECREE 
WITHOUT CERTIFICATE — contd. 

peremptorily forbids any Court from passing a 
decree against a debtor of a deceased person for 
payment of his debt, except on production, by the 
person claiming, of probate or letters of adminis- 
tration. A decree would be “ against the debtor ” 
when passed, although he consented to it. Santaji 
Khanderao v. Ravji . I. Ii. R. 15 Bom. 105 

28. Application of 

Act — Decree passed prior to Act — Execution of 
decree after the passing of Act — Pending proceeding. 
S. 4 sub-s. (I), cl. (b), of Act VII of 1889 is not* 
confined to the execution of decrees passed subse- 
quently to the coming into operation of the Act. 
Held , that the heir of a judgment-creditor applying 
for execution of the decree after Act VII of 1889 
came into operation was bound to obtain a certi- 
ficate of heirship under that Act. The fact that 
he had already on two occasions presented a dar- 
khast which had been disposed of before the Act 
came into force did not affect the question. Balu- 
bhai Dayabai v. Nasar bin Abdul Habib Fazly, 
I. L. R. 15 Bom. 79, referred to. Ohimniram 
Umaji v. Hanmanta . I. It. R. 15 Bom. 206 

29. Debtor of a 

deceased person — Sale of deshmuhhi halt — Vesting 
of the hale in the vendee — Death of the vendee— 
Recovery of the hah by the vendors — Suit for damages— 
Money had and received. S. 4 of Act VII of 1889 
(Succession Certificate Act) prevents a Civil Court 
from passing a decree against a debtor of a deceased 
person for payment of his debt, except on produc- 
tion of one or other of the documents there men- 
tioned. T and others, who were entitled to recover 
from the Government treasury a certain sum on 
account of deshmukhi liak, sold it to B in 1873 in 
consideration of a debt due to him. B died in the 
year 18S4. In the year 1886 T and his co-vendors 
themselves recovered from the Government the 
said sum, which, under the sale-deed, was recover- 
able by B. In a suit brought by the heirs of *B to 
recover the amount from T and the other 'execu- 
tants of the sale-deed : — Held, that a certificate 
under Act VII of 1889 was not required to enable 
the plaintiffs to sue. By the sale in 1873 the pro 
perty in the amount of the halt sold had become 
vested in the deceased before his . death, but .the 
defendants never became his • debtors at. any time, - 
as the amount so assigned was not received by them 
from the revenue authorities till after his death in 
1884. For wrongfully receiving it in 1886, the 
defendants could either be sued in damages by the 
persons entitled iu receive the .halt or ..treated' as" : 
debtors and sued for money had and received to 
their .use. Narayan Bhau Bartake v. Tatia 
Ganpatrao Desbmitkh . I. L. R. 15 Bom. 580 

30. :Dedih of one ; of ^ 

two undivided brothers — Suit by surviving brother 
and manager for debt due to family — Filing award 
in suit referred to arbitration. R and X were 
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— contd. 

3. RIGHT TO SUE OR EXECUTE DECREE 
WITHOUT CERTIFICATE — contd. ^ 

undivided brothers ; N was the elder, but R was the 
manager of the family property. N died, leaving 
a widow and three sons, and after his death R sued 
the defendant to recover certain debts due to the 
family. The parties referred the dispute to three 
arbitrators appointed by them without the inter- 
vention of the Court, and applied to the Court to 
have the arbitrators’ award filed. A question 
having arisen whether the award could be filed 
without a succession certificate under Act VII of 
1889 : — Held, that there was nothing in Act VII of 
1889 to prevent the award being filed without a 
certificate. Ramchandra Hari v. Bapu 

I. L. B. 16 Bom. 240 

31. — Undivided brothers 

— Decree obtained by one of two undivided brothers — 
Right of surviving brother to execute decree — Certi- 
ficate of heirship . A decree was obtained by one 
of two undivided brothers. He died, and the 
surviving brother applied for execution of the 
decree. Held , that, if the debt was in its nature 
a family debt, the right to execute the decree would 
have devolved on him by survivorship, and not as 
the heir of his deceased brother, and in that case 
no certificate of heirship under s. 4 of Act VII of 
1889 would be necessary ; but if, on the contrary, 
the debt was part of the separate property of the 
deceased, the applicant could only execute the 
decree as heir, and must, in that case, obtained a 
certificate to enable him to proceed. Ragha- 
VENDRA MADHAV V. BHIMA 

I. Xi. It. 10 Bom. 349 

32. — Death of plaintiff 

— Suit continued by legal representative before 
representation taken out— Civil Procedure Code 
(Act XIV of 1882), s. 50. Where the original 
plaintiff dies, the suit, since the passing of Act VII 
•of 1889, if not under s. 50 of the Civil Procedure 
Code, may be continued by his legal representative, 
although the latter has not taken out administra- 
tion to the original plaintiff’s estate. All that the 
defendant can insist on in such a case is that re- 
presentation shall be complete before decree. 
Torregrosa Vasqtjez v . Pragji Hurji 

I. L. B. 16 Bom. 519 

83. — Where a party 

applied for leave to sue in forma pauperis to recover 
assets forming part of the estate of a deceased 
person, and his application was dismissed on the 
ground that he produced no certificate under Act 
VII of 1889 : — Held, that the application was 
wrongly dismissed, no certificate being necessary 
for such a suit. Kammathi v. Mahgappa 

I. Is. B, 16 Mad. 454 

^ — — Act coming into 

force while suit was pending , effect of, on suit— 
Suit for foreclosure or sale — Mortgage by condi- 
tional sale. On 28th March 1871, the defendant’s 
father borrowed a sum of money from the plaintiff’s 
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father, and placed him in possession of certain land 
under an instrument of mortgage, which provided 
tor the application of the usufruct in liquidation 
or the interest and then in reduction of the principal ; 
the instrument also contained a covenant for the 
repayment in four years of the balance that might 
then be due by the mortgagor and a stipulation 
that, on default, the mortgagor was to surrender 
the property to the mortgagee as if it had been 
sold to him. In 1874, the mortgagor resumed 
possession without discharging the mortgage- debt. 
The mortgagee having died, his sons, on 14th April 
1888, filed the present suit on the mortgage, and 
prayed for a decree for foreclosure or sale. During 
the pendency of the suit the Succession Certificate 
Act of 1889 came into operation, but the plaintiffs 
obtained no certificate under it. Held, that the 
plaintiffs were not precluded from obtaining a decree 
by reason of their not having obtained a certificate 
under the abovementioned Act. Ammanha v. 
Gurtjmurthi . . I. Ii. B. 16 Mad. 64 

35. — Mohunt, decree 

obtained by, on behalf of muth — Endowment, re- 
presentation of. A decree in favour of a deceased 
mohunt for costs incurred in proceedings carried 
on by him on behalf of the muth may be executed 
by the successor and representative of the mohunt 
without probate, certificate, or letters of adminis- 
tration being obtained. J ogendronath Bharati 
v. Ram Chttnder Bharati 

I. L. B. 20 Calc. 103 

36. — ~ — ~ — — • Foreign Court, 

proceedings of— Probate issued fr om Native Court 
in Cutch — Certificate of Political Agent — Suit in 
British India. A suit in British India by the 
executors of the will of a native of Cutch was 
dismissed, on its appearing that the plaintiffs were 
furnished only with probate issued from a Native 
Court, of which they produced a copy certified by 
the Political Agent of Cutch, and since stamped in 
accordance with the Court Fees Act, 1870. Held, 
that the plaintiffs were not entitled to a decree 
without taking out probate or letters of adminis- 
tration in British India under Act V of 1881 or a 
certificate under Act VII of 1889, but instead of 
dismissing the suit, the Court should have allowed 
time for the plaintiffs to have so completed their 
title to sue. Manasihg v. Amad Kunhi 

I. Xu B. 17 Mad. 14 

37. — — Suit by surviving 

partner and heir of deceased partner — Suit on pro- 
missory note by surviving partner of firm — Parties 

Right of suit — Contract Act (IX of 1872), s. 48. In 
a suit on a promissory note made by the defendant 
in favour of two Hindus carrying on business in 
partnership, it appeared that one of the partners 
was dead, and no succession certificate or letters 
of administration bad been obtained. The plain ti ffs 
were the surviving partners and the undivided sons 

2u 2 
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of the deceased partner. Held, that a •••surviving 
partner can sue alone for the recovery of a partner- 
ship debt. Held, further, that such a suit may be 
maintained by a surviving partner jointly with the 
heir of the deceased partner, in which case a certi- 
ficate of heirship will be necessary, unless it appears 
on the face of the documents sued on that the debt 
is a coparcenary debt. Vidyaxatha Ayyar v. 

. Chinkasami Naik . I. Is. R. 17 Mad. IDS 

'( 88. — — ■ — - Landlord and 

tenant — Suit by surviving 'partners of firm for resit 
— Right of suit. A certain firm mortgaged with 
possession its immoveable property to two other 
firms trading jointly, who let out the property to 
the mortgagor firm. Afterwards some of the 
partners of the mortgagee firms having died, the 
surviving partners and the sons of the deceased 
brought a suit against the mortgagor firm to recover 
rent which accrued due after the deaths of the 
deceased partners. The Judge held that the 
plaintiffs could not proceed with the suit without a 
certificate under the Succession Certificate Act 
(VII of 1889). Held , reversing the order, that as 
the rent sued upon became due after the deaths of 
the deceased partners, it formed no part of their 
estates at the time of their respective deaths, and 
ho certificate was, therefore, necessary under the 
Succession Certificate Act. Ranchordas Nathtx- 
bhai v. Bhagubhai Paramanaxdas 

I. L. B, 18 Bom. 894 

v ''..39;; ■■ ■ — Suit on mortgage- 

bond by heir — Suit continued by party substituted 
for plaintiff who has taken out certificate. A mort- 
gage-bond was executed by the defendant in favour 
of H, who died, leaving two sons, J and 8, the elder 
of whom, J, took out a certificate to collect the 
debts of his father, and instituted a suit on the 
bond in which he asked both for sale of the mort- 
gaged property and for a personal decree against the 
defendant. Whilst the suit was pending, J died, 
and 8 was allowed to be substituted in his place as 
plaintiff. A decree was made for sale of the pro- 
perty, but the personal relief was not granted, as it 
was held to be barred by lapse of time. Held , that 
this was not 46 a decree against a debtor for payment 
of his debt ” within the meaning of s. 4 of the Suc- 
cession Certificate Act (VII of 1889). Roghu Nath 
Saha v. Poresh Nath Pmniari, I. L. E. U Calc. 

H, and Kanchan Modi v. Baij Nath Singh , I. L. E. 

19 Gale. 336, approved. This suit was therefore 
maintainable, notwithstanding that no certificate 
had been taken out by S. Semite ; It is doubtful 
whether that Act would apply at all to the ease of a 
person who has been substituted as plaintiff for one 
^ ho, having taken out a certificate, has died 
pending the suit. Baxd Nath Das v. Shamahand 
Das * * ... 1. 1*. H. 22 Calc. 143 

40, - i Debt- 
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who failed to return them. X having died, his 
widow apphed for a succession certificate to enable 

thl lb SUe 7 hu la ? a 2 es for wrongful detention of 
the sheep Held, that no debt was owing by Fto 
X within the meaning of the Succession Certificate 
Act, s. 4, sub-s. (A and therefore no certificate was 
necessary to enable his widow to sue Y . Subbaot a 
f. Mtoekka . . I. L. R. is Mad. 45T 

41. • — — - Debt — Price fired 

for goods sold. Where the claim was for the refund 
ot the price alleged to have been paid for goods sold 

dated°cIo e ‘T^’i ** h t !d t0 be not an ^quh 
dated claim for damages, but a claim for a liqui- 
dated sum of money which in some way or other the- 
Id be compelled to pay ; it was there- 
fore a debt, and the suit could not be brought 

CertiSb 3 ' C ff fl °p te Und « r 4 of the S ucce ss?on 
Ceitificate Act. Penta Reddi v. Auki Reddi 

I. 3j. R. 22 Mad. 144 note; 

, ~r j - — . — Debt — - Suit for 

ZZ A mT ° f ^H^Ufaiguidated 

claim A Mahometan, being the son of a de- 
ceased member of a firm, brought a suit as his legal 
representative against the surviving partners 
praying for an account of the partnership assets 
and for payment to him of the amount which 
might be found due to the share of the deceased, 
The plaintiff had neither letters of administration 
nor a succession certificate. Held, that the plaintiff’* 
claim, being unliquidated, was not a debt within 
the meaning of Succession Certificate Act, 1889 
i f’ * Llh 0 f * <»)• Penta Eeddi v. Auki Reddi 
1 . L. h . Mad. 144 note , distinguished. Sabjtj 
sahib v . Noordix Sahib 

I. L. R. 22 Mad. 13H 


43. 

of — Suit 


1 Debt meaning 
of succession. 


Unliqui- 


X, a Hindu, left some sheep with Y f 


t> i. J or it ./^--Certificate U{ succession. 
Rent is not a debt • within the meaning of s. 4 of 
the Succession Certificate Act, and therefore no 
certificate of succession is necessary before briiPnn» 
a suit for rent. Nagendra Nath Bash v . S atadal, 
Basini Bash . . . I. L. R. 26 Calc. 536 

S C. W. N. 294 

44. - • 


. — , . „ ■ - Collection of debt 

on succession — Certificate of. heirship-r-Aet '.XXVII ■■ 
of 1860 , s. 2 — Right of succeeding trustee to collect 
In a suit brought by a widow who had succeeded 
her husband as trustee of an endowment for a debt 
due thereto:™^, that she was notsuingas being 
entitled to the effects of her deceased husband or 
for payment of a debt due to the estate which had 
been ms, but that she was suing as representing the 
endowment in the capacity of a trustee of its money. 
Accordingly, neither Act XXVII of I860, V 2, nor 
Act VII of 1889, s. 4, was applicable to her claim, 
and the fact of her not having obtained a certificate 
ot heirship to her husband’s estate did not disentitle 
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her to a decree. Yarlagadba Mallikarjttn v. 
.Makerla Sribevamma . I. L. R. 20 Mad. 162 

Is. R. 24 I. A. 73 
1 C. W. N. 497 


45. 


J bint family pro- 


perty— -Suit for family debt by right of survivorship. 
Under the Succession Certificate Act (VII of 1889), 
a plaintiff does not require a certificate where his 
claim is for family property by right of survivorship. 
Jagmohandas Kjlabhai v. Alltj Maria Duskal 
I. L. R. 18 Bom. 338 

46. Joint Hindu family 


-Suit by survivor for debt due to joint f amily- 
Survivorship. Where a debt is advanced from the 
funds of a joint Hindu family and is due to that 
iamily, no certificate under Act VII of 1889 is 
necessary to enable the survivor of such family to 
recover the said debt. Jogmohandas Kilabhai v. 
Allu Maria Duskal, 1. L. R. 19 Bom. 388, followed. 
Pateshuri Partap Narain Singh v, Bhagwati 
Prasad .... I. L. R. 17 All. 578 

47. — — Survivorship — 

Letters of administration— Hindu law, joint family 
Revival of suit— Civil Procedure Code, 1882, s. 372. 
Oil the deatn of the plaintiff, his sons, who were 

. members of a joint Hindu family, governed by the 
Mitakshara law, of which their father, the deceased 
plaintiff, was a managing member, applied for the 
revival of the suit. Held, that it was not necessary 
that either letters of administration or a certificate 
under Act VII of 1889 should be obtained in order 
to entitle the applicants to ask that they may be 
permitted to proceed with the suit. Beejraj v. 
Bhyropeesaud . . I. Xi. R. 23 Gale. 912 

Bissen Chand Dhtjdburia v. Chatrapat 
‘Singh 1 C. W. N. 32 

48. — — . Suit by person 

claiming property of undivided family by right of 
survivorship . Where a plaintiff claimed by right of 
survivorship to recover money due on a mortgage 
bond which had been executed by the defendants in 
favour of the former managing member of the 
plaintiff s undivided family :—Held, that the 
Succession Certificate Act did not apply, and that 
plaintiff need not produce a succession certificate 
under that Act. Pallamrajtt v. Bapann\ 

I. L. R. 22 Mad. 380 


49. 


Suit for debt due 


to Hindu family jointly. In a suit by the members 
of a joint Hindu family for a debt due on a docu- 
ment executed in favour of a deceased member of 
the family, the plaintiffs need not produce a certi- 
ficate under the Succession Certificate Act, if they 
•can prove that the debt was due to the family 
jointly. Queer e : Whether a plaintiff in a suit to 
recover money by the sale of property mortgaged 
meed produce a certificate under the Succession 
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Certificate Act. Subeamanian Chettj v. Rakkti 

bERV - 41 • • • . I. L. R. 20 Mad. 232 

, 5 °- , - - Curator— Act XIX 

°> appointed under the Curator’s 

Act (XIX o- 184-1) is not a person claiming to 
be entitled to the effects of the deceased person 
whose estate he is appointed to manage, and is not 
lequiied to take out a certificate under s. 4 of the 
Succession Certificate Act (VII of 1889) before be 
can obtain a decree. Barasab v. Narsappa 

1. 1*. R. 20 Bom. 437 

51. — “ Debt,'* meaning 

of. The Succession Certificate Act refers only to 
such debts as the deceased could sue upon. So for 
debts falling due after death an heir may sue with- 
out certificate. Nemdhari Roy v. Bissessari 
Kumari . . . . 2C,¥J. 591 

4. ISSUE OF, AND RIGHT TO, CERTIFICATE. 

I. Issue of Certificate — Time for 

issuing. A certificate under Act XXVII of I860 
should be issued directly it is granted, provided 
the proper stamp prescribed for such certificate be 
furnished. Dhxjnptjt Singh Do ogur v. Govern- 
ment .... 17 "W. R. 489 

— Jurisdiction — 

Person with no fixed residence — Act XXVII of 1860, 
s. 3 . Where a person had no fixed place of residence 
at the time of his death, the Judge of the district 
in which his debts are has authority to grant a 
certificate under Act XXVII of I860. Gholam 
Sobhan alias Sab oo Meah v. Mahomed Roup 

20 W. 288 

3. ' — — Order in recognition 

of two wills — Act XXV 11 of I860 . Under Act 
XXVII of 1860, an order cannot be obtained 
from the Court in recognition of two wills. Bemola 
Moyee Debea v. Kishtomonee Debia 

W. R. 1864 Mis. 10 

4. — - Certificate for 

collection of debts of endowment — Act XXVII of 
I860. A District Judge was held to have rightly 
refused a certificate under Act XXVII of 1860 for 
the collection of the debts of an endowment. In 
the matter of the petition of Bhyrttb Bharutteb 

21 W. R. 340 

5. 


-- Act XXV 11 of 

1860 — Karnavan of tar wad property — Debt due 
by karnavan. A certificate to collect debts under 
Act XXVII of 1860 may properly be refused to a 
karnavan of a Malabar tarwad, when the bulk of 
the debt to be collected is found to be due by the 
karnavan himself under a decree obtained against 
him by his predecessor. Madhava Panikar v. 
Govinda Panikar . . I. L. R. 5 Mad, 4 




°^^ ica ™ of administration 

&■ ISSUE OP, AND RIGHT TO, CERTIFICATE 
— conicl. 

y y'j/tt — 7~7U» to certificat e—Heir—Arf 

XXVII of I860. As a general rule ihJ l • 
tie person who should hawJa^er^t^ \ S 
the debts and manage the estate 00 eet 

* Person under Act XXVII of 1860 TfV de ? e ^ sed 
entitled to the whole su^Se 

circumstances and in the discretion of the 
Court, be entrusted with the duty. Abdooi Am ® 
Abidttnxissa Khatoon . W:r. ISMMIsAI 

fieate to oolleeTdebts shouldOTdiSy be^ranfed 
:° BroG^y ntitled t0 the inherit “- Wa 

"J 1 y 0 hjectors'to'ao - ipphe'ation^y Ihe 

natural hetr for a certificate of administrating ? 
sufficiently proved, a Coart is justified in looHnt» n ° 
the naturai heir as the party 'eniltled to th^frtf 

l^jr B ™ Dso ° c ~ - 

g • • * 15 W. R. 73 

fade entitled- At XXVII oV'm/dn , pHm ? 
respect of property of deceased. When annlfcltin” 
ts made for a certificate under Act XXVII of l8 6 ft U 
a Judge should determine who is entitled and 

no'power'to'make aii onierin respect ^o/the p^' 

s™,f Tt a “ * «*§Sg 

Person primd 


digest op cases. 
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had been previously managed by a third marf*. 
PtlLASH MONEE DoSSEE V.^vZ MoYEE DOSsJe 
]S __ 8 W. R. 398 

as heiress — ~Oromd 1Z ZT I t au 3 llUr -in-law 

. ivss „Sf£ 

properly rejected^' ^elole" ^rornd th* 

s ~£ 

ment securities-Act XXvFldf Vim* °l 
who had been appointed by wilfto actin £*™ 0 f o f 
Government securities belonging to an P elt f 
having demised, and the minor hefr having™* ‘f 

a S e > th f parties entitled applied for a ee,«fi^,t° f 
under Act XXVII nf iftfin £: hr? ceitmcate 

»« T »™ ;s 

recorded an order that they P mhht anni v f“ g * 
eexti fieate in resnppf n f pf, i ^ -pP 3 1 lor a 
estate Held fW P .u of - deceased trustee’s 
do with 7hl T h l * Ke •PPlwantB had nothing to 
duty of ft Z U f ee l S estate ’ and ^at it was the 

™“ Executor — Act 


. facie entitled — Enquiry as to r '^ Vlma 

lili 

fact, but are bound to grant a certificate In th 
person who has primd facie the clearest title to the 

ShXT" 5 ^ 11 "^! S™- Kama! 

u • I. L. R. 7 Mad. 452 

there are several claimants— A 7 t nnf , 5 

If there are several applicants for i Su ° 186 A 
Act XXVII of I860; the heh- of A? Sate utider 
persons having the largest interest in the e!f ?“ ° r 
entitled to the certificate, in preference ?® tat , e , are 
whose interests are less cwsiderable If the c ! 
thmks any small interest nnt th<s Coart 

«-a“23-air 

12 _ 12 w. R. 38 

“ “ >»s°£Sr3'* ss$ 


SSis: 
5ssafflsfisab3 

PnnZn B 5 PHOOSHTO MtraEKJEE V. IsstTB 
Chunder Roy Chowdhey . W. R. 1864 Mil 4 

willZBdbmtTVrwe Till iZTn Clai "} an J u 7 der 

certificate under Act XXVII of T«6iO P wh ^ f ° r i- a 
cant’s title was based upon a wilf’tn ^ ? ? P ?'' 
signatures of the witnesses were found t°n *he 

Sdntew °“i •'”"StS,‘r c ss 

held that the deed was inoperative as a will • w' 
re-Sfon th 1 * 6Xpressed fuli y the testator’s wishes* 

»t it nrsrag£,*sy- s 

applicant (the second wife), tte Court decided tw 

Kl WaS ^ Pr ° per perso » to have ?he cSate 

Khuttun Kooee u. Poona Kooee cenme ate. 

1? 24 W. R. 32a 

representative. A person was trustee ! *of , '“”waqf < ’’- 

(‘hormSwarnofdeSIf' ’forown.^He 0 ^ 

appofotefan e X °e?utor° H^^at'^f^T' 10 
pxoperty, and the legal personal representativ^o!. 
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CERTIFICATE OF ADMINISTRATION CERTIFICATE OF ADMINISTRATION 

contd. O • — cnn id 


4. ISSUE OF, AND RIGHT TO, CERTIFICATE 
— contd. 

the deceased was entitled to a certificate under the 
same Act with respect to any other property of 
which he died possessed. Baud Ali v. Nadir 
Hossexn . 3B. L, R. A. C. 46 : 11 W. R. 388 

18* — — — — Member of joint 

Hindu family. Certain members (A T and A) of a 
joint Hindu family having commenced a suit to set 
aside an adoption by one of the family ( C ), a com- 
promise was, effected by which the several parties 
took separate shares of the family property. C 
having died, N and A applied f or a certificate to 
collect the debts due to his estate, but were opposed 
in a joint petition made by the widow and adopted 
son. Held , that the applicants could not be entitled 
to the certificate which might, however, be given to 
the son with the consent of the widow. Munbasee 
Kooer v. Nqwrungee Lall . 15 W. R. 135 

19. — M ember of joint 

family---- Separate members. Where a certificate of 
administration was granted to certain applicants 
who asked it with reference to a particular debt 
putting in a bond of the judgment-debtor, and 
showing that they 'were joint in estate with the 
deceased, the certificate was held to have been 
rightly granted, and to have been properly refused 
to another member of the family who had separated 
from the deceased. Ram Gholam Sahoo v. Jankee 
Pershad Sahoo . . . 25 W. R. 31 

20. — Member of joint 

Hindu family— Act XXVII of IS 60. ss. 2 and 3. 
A certificate under Act* XXVII of 1860 cannot be 
refused merely because the deceased was a member 
of a joint Hindu family. Ordinarily the managing 
member would be the person best entitled to the 
certificate, but this would not be the case where the 
members had fallen out. Chowdhry Kkippa 
Sindhoq Bass v. Radha Churn Bass 

23 W. R. 234 

21. — — ~ — . Minor , rights of 

in family governed by the Mitakshara law— Act 
XXVII of 1860- Act XL of IS 5*. K B, a Hindu 
governed by the Mitakshara law, died, leaving 
two sons, G P and A P, a minor, and a widow - , 
G K, the mother of K P. Held , on applications by 
G P and G K respectively to obtain certificates 
under Act XXVII of I860, to collect the debts 
due to the estate of K B , that G P alone was 
entitled to obtain such a certificate; and on the 
application of G K for a certificate to take charge 
of the estate of her minor son K P under Act XL 
of 1858, that as there was no evidence that K P was 
entitled to any separate estate, she was not entitled 
to such a certificate. Held, also that, if occasion 
should arise, a suit might be filed in the name of 
the minor by his mother as his next friend, without 
her having first obtained a certificate under Act XL 
of 1 858, and without her having previously obtained 


4. ISSUE OF, ANB RIGHT TO, CERTIFICATE 
— contd. 

permission from any Court: Gourah Koeri u. 
brAJADHUR PERSHAD 

I. Is. R. 5 Calc. 219 : 4 C. Is. R. 398 

KrixSSi «32 

Act XXVIJ of 1860 may be granted to a minor by 
his next friend. Kali Koomab Chattebjee v. 
Iara Prosono Mookerjee . 5 C. L, R. 517 

. . ‘ v- Certificate to 

collect debts — Certificate granted— M in or— Next 
friend — Succession Certificate Act {VII of 1889). 
Held , that a certificate of succession may be 
granted under Act VII of 1889 to a minor through 
his next friend. Kali Koomar Chatter jee v. Tara 
Prosono Mookerjee , 5 C. L. B. 517 , referred to. 
Ram Kuar v. Sardar Singh 

I. Ii. R. 20 All. 352 

24. — — — — Sister’s son — 

Half brother. Held t that the certificate in this case 
was given to the party best entitled to it with refer- 
ence to the object of Act XXVII of 1860, i.e., t}ie 
deceased’s full sister’s son, who was the party in 
possession, in preference to the deceased’s half 

I brother. Lall Mahomed v . Buzlool Hossein 

17 W. R. 562 

25. — Father’s brother’s 

daughter s son— Father’s father’s brother’s Son- 
Spiritual benefit— Act XXVII of 1860. The 
father’s father’s brother’s son of a deceased person 
stands nearer to him in right of succession than his 
father’s brother’s daughter’s son ; the former is 
therefore preferentially entitled, on the death of 
the deceased person’s widow, to a certificate under 
Act XXVII of 1860, enabling him to collect the 
debts due to the estate. Gopal Chunder Nath 
Coondoo v. Haridas Ceini 

I. Xi. R. 11 Gale. 343 

28. Father’s brother’s 

grandson— Spiritual benefit — Proximity of residence 
and of kinship — Act XXVII of I860. Proximity 
of residency and of kinship are not such consider- 
ations as should warrant a Judge in granting 
a certificate under Act XXVII of I860 to any 
person in preference to another who has primd 
facie the better title to the beneficial ownership of 
the debts. Adopting the principle laid down in 
the case of Gobind Pershad Talookdar v. Mohesh. 
Chunder Surmah Ghuttack, 15 B. L. B. 35 , a father’s 
brother’s grandson has a right to obtain a certifi- 
cate under Act XXVII of 1860 in preference to a 
brother’s daughter’s son. In the matter of the 
petition of Codoychurn Mitter 0 

I. L. R. 4 Calc. 411 
. 27* — ~ — — . — . — — . Nephew — Spi- , 

ritual benefit- A nephew is entitled to a certificate 
cf administration in preference to a deceased son’s 
daughter’s son. Aree Murdun Bhuggut v „ 
Jannath Bhuggut . . 15 W. R. 328 
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CERTIFICATE OF ADMINISTRATION- 1 

-™a. | S ATE 0;P ADMINISTRATION 


4. ISSUE OF, AND RIGHT TO, CERTIFICATE 
—contd. 

xTvii oj mo-I^ITofms. *wt 7 e 7 wm 

appointed the nephews of the testator to manage 4 
annas of the property (the subject of the will) in 
their own right and 12 annas as guardians of a 
minor son •.—■Held, that the nephews were entitled to 
one certificate under Act XXVII of 1860 to collect 
the debts of the whole estate, and to another 
certificate under Act XL of 1858 to take charge of 
the minor s 12 annas. Makhijn Chtodeb Shaha 
v. Grand Moneb Dassee . 8 W. R. 105 I 

. ~ Nephew — Certi- I 

fimte of unde s 'property. Whether a nephew takes 
ins uncle s share by mere survivorship or by inherit 
anee, if he takes on the ground of their having been 
joint in estate, he ** succeeds to,” and “ becomes 
entitled to the effects of,” the deceased within the 
ffieaningofActXXVIIoflSfiO. Jtjsoda Koonwar 
v. Gouree Byjnath Sahae Singh 6 W. E. X 89 ' 
30. 


4- ISSUE OF, AND RIGHT TO, CERTIFICATE 
— contd. 

Of an °TOoomoti* pattro *po, adoi i ted jf P ul 'suance 
time after the death of ? to , ado l rt ), some 
require, and is ^ nft entW^t 1 ^,? * atter ’ does not 
| under Act XXVII of I860 +!° a eertlfiea *e 

debts in respect of 'the protrt^Tf 5 to eoDect 

I father, wh& accrued due 4n 4 cv 'f 

! g»°d one, vests immediately on the adonX " *?, a 

adopted son; and debts t 

after the death of the adontive fif?l aCCruec l due 
recoverable by the adonterl^ .father, are debts 

I. Xi. E, 5 Calc. 251 
35. 


WWW. — — — Disciple-Certi- 

ficate to estate of Hindu devotee- Mental incapacity 
to succeed The person entitled to a certificate 
enabling him to collect the debts due to the 
estate of a, deceased ascetic or devotee must be the 
disciple or spiritual brother, or preceptor of the 

deceased, and such person should not be deprived 

ofhisnght, even though mentally incapable of 
succeeding to the office of the deceased. Guseeb 
D oss Mungul Doss . 14 ^ ^ 3 g| 

31 . 

Personal estaie 0 / a dec~^Zd~ tiwhmi-Spirimd 
brother. The person entitled to collect the out- 
standing debts due to the private estate of a 
deceased mohunt is the spiritual son (the chela) 
and not the spiritual brother (guru bhai) of the 
deceased. Dukhabah Bhaeti ». Luchmttn Bharti 
I. Is. R. 4 Calc. 954 : 4 C. X, K. 49 

There being evidence in this ^eff the “ceased 
having assigned his property to his illegitimate sons 
and aoknowleged them as his sons, a eertifient! 
under Act XXVII 0 f I860 to admffiister 0 ffi s 
estete was granted to them in preference to the 
childless widows of his brother and nephew Pro 
khan Bam v. JmiA Kooek , 17 yp. 139 


xTrn of lS60 7 me under adof^ZVdop. 
twn de facto must be supposed valid until it is Z 
aside and a party so adopted is entitled to object 
to other parties receiving a certificate 

EXVHof 1860inrespect g of the prope^ he Je 
under the adoption. In granting such a certificate 
a Fudge must look to fitness as well as to m? 
quity. Nunkoo Sxnoh Purm Dh™°sSoh 

12 W. R. 356 

'Bight to certificate of a eon adopted 'tftfZthe dZh 


Actxxvii of im~AaxiMn‘ ^ mn ^y ther ~ 

SN5 

Aga MEEK ^ them ‘ COMBAO DootEAEN 
• * ' • 12W.B. 119 

38. _ _ _ 

Act XXV 11 of IMG • Mother-in-law— 

deceased party 7 h Jit on , of a 

informed his debtor that he had given'the'whoW 

certificate DnderZct LwH of Tslo ^ 

under Act XX'VTT r.# iopa t •. 1 In cases 

s^s-a 

• 12 W. E. 239 

37 

38. 


The mother of a 

certificate XiTSffi 
Deeno Moybb Dossee 

o w. E. Mis. 6 

CHownZy ° YEE D0 . SSEB * Taea£ ~- Ooondoo 
3 W. R. Mi S . 7 note - . Bourke A. O. C. 48 
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CERTIFICATE OF ADMINISTRATION 

— contd. 

4. ISSUE OF, AND RIGHT TO, CERTIFICATE 
— contd. 

39. — Widow — Disputed 

adoption . When the title of a person claiming 
as adopted son of the deceased is disputed, the 
certificate may properly be granted to the widow 
of the deceased. Dxrg Paul Singh v. Gainda 
Koonwar .... 1 Agra Mis. 13 

40. — Widow — Act 

XXVII of I860 s. 3— Act XL of 1858 , a. 3. A, 
as widow of JB and guardian under a will of his 
minor son, obtained a certificate under s. 3 of Act 
XL of 1858. C, another widow of B, subsequently 
applied for a certificate under s. 3 of Act XXVII of 
1860. The Judge summarily rejected C * s applica- 
tion on the ground that the grant of a certificate to 
her would lead to confusion. Held , on appeal, that 
the Judge ought to have issued notices and pro- 
ceeded under s. 3 of Act XXVII of 1860. In 
the matter of Raistinnissa Begum 

2 B. L. R. A. C. 129 : 10 W. R. 62 

41. Widow — Certifi- 

cate as guardian after grant of certificate of adminis- 
tration. Two certificates of administration cannot 
run together. So a widow who fails to appear 
and contest the grant of a certificate to another 
party, made prior to her own application, cannot 
claim one for herself afterwards, but she may be 
allowed a certificate to act as guardian of her minor 
(adopted) son. Sham Manna v. Ramdyal Goohoo 

1 W. R. Mis. 3 

42. — Widow — Widow 

as guardian of son. A certificate may be granted to 
a widow, as guardian of her minor son, to collect the 
debts due to her deceased husband, notwithstand- 
ing that the adoption of the husband may have 
been set aside. Nitto Kallee Debee v. Obhoy 
Gobind „ Chowdhry . . 5¥.R, Mis. 10 

43. Widow — Cousin 

and partner. A widow is entitled (in preference to 
a cousin who also claimed as surviving partner) to 
a certificate to collect the debts, joint as well as 
separate, of her late husband. Shib Golam 
Sahoo v. Genoa Koonwaree . 1 W. R. Mis. 32 

44. _ — r - — — Widow ■ — Claims 

of objectors on application for certificate. The 
allegation of objectors who claim the property of a 
■deceased person under a tukseemnamah transferring 
the property from the widow to them should be 
enquired into ; and if it is proved to be genuine, the 
objectors are entitled to a certificate, instead of the 
widow, as legal heir of the deceased. Deb Per- 
•shai> V. Monga Koonwar . 4W.E. Mis. 19 

45. — — — — Widow — Certifi- 

cate of husband’s property. The petitioner, a 
Hindu widow, applied for a certificate under Act 
XXVII of 1860 of her deceased husband’s estate, 
and stated in her petition that her husband possess- 
ed, at the time of his death, self-acquired property, 
besides the property he had inherited from his 


CERTIFICATE OF ADMINISTRATION 
— contd. 

4. ISSUE OF, AND RIGHT TO, CERTIFICATE 
— contd . 

brother. The opposing parties set up a will of the 
deceased’s father, under which a certain share of 
the testator’s estate was given to the petitioner’s 
husband, and in the event of his death without 
children to his mother, and after her death to his 
brother. Held, that it was not necessary for the 
purpose of the application to decide on the validity 
or otherwise of the will, as the widow was entitled 
to a certificate in respect of her husband’s property; 
and further that the will, which purported, in 
certain events, to give to the testator’s widow that 
share of the property which he bequeathed to his 
son (the petitioner’s husband), could not affect her 
claim to the certificate in respect of her husband’s 
self-acquired property. Khoodoomoney Dabee 
v. Goluckmoney Dabee . 1 Inch Jur. O. S. 36 

46. Widow — Failure 

of objector to prove title. Where a Judge, holding 
that the special title put forward by an objector 
had not been proved, decided that the widow 
of the deceased was best entitled to a certificate 
under Act XXVII of I860, the decision was held to 
be correct, inasmuch as the Judge was not deciding 
upon the general right and title of the parties to 
the property, but under a special law for the 
collection of debts and for the protection of debtors. 
Protap Narain Doss v. Poornomashee Daye 

14 W. R. 415 

47. — Widow — Applica- 

tion for certificate to enable' widow to receive sale- 
proceeds of estate sold after death of husband. Where 
the widow of a deceased applied for a certificate, 
without which she was refused some sale-proceeds 
of an estate of the deceased sold after his death 
for arrears of revenue, and the Judge rejected her 
application on the ground that the case did not 
come within the scope of the Act, as “ the sum in 
deposit was not in any sense a debt due to the 
deceased at the time of his death”:- — Held, that, as 
the sale-proceeds were payable to the estate of the 
deceased, there was nothing in the law to prevent 
the J udge from entertaining the application. In 
the matter of the petition of Tripoor a Sognduree 

22 W . DEL* 45 

48. — : _ _ Right to guardian- 

ship of Hindu widow — Grant of certificate of admin- 
istration under Act XL of 1858. The relations of 
her deceased husband are entitled to be the guar- 
dians of a Hindu widow in preference to her paternal 
relations. A certificate of administration under 
Act XL of 1858, was, therefore, granted to one 
of the former in preference to the latter. Khttdiram 
Mookerjee v. Bonwari Lall Roy 

I. Xi. R. 16 Calc. 584 

49. — Representative . of 

a deceased person — Person claiming to he entitled 
to the effects of the deceased-— Purchaser at sale in 
execution of a decree against a deceased person—* 
Succession Certificate Act (VII of 1889), s. 


mm 
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CERTIFICATE OF ADMINISTRATION" 
■ — conid. 

4. ISSUE OP, AND RIGHT TO, CERTIFICATE 
— conoid. 


CERTIFICATE OF ADMINISTRATION' 
— contd . 

5. NATURE AND FORM OF CERTIFICATE — 
contd. 


A certain debt due to P (deceased) was sold in 
execution of a decree against him, and was pur- 
chased by M. In order to enable him to recover 
the said debt, M applied to the District Judge for a 
certificate under the Succession Certificate Act 
(VII of 1889). The Judge rejected the application 
on the ground that the applicant was not a repre- 
sentative of the deceased. Held, reversing the 
decree, that the applicant, having purchased at 
the auction-sale the debt as part of the deceased’s 
effects, which was sold as such by the Court, was 
entitled to a certificate under s. 4 (a) of the Suc- 
cession Certificate Act. Mancharam Pranjivan 
v . Bai Mahali . . I. Ii. R. 18 Bom. 315 

50. - — - — . Succession Certi- 

ficate Act ( VII of 1889), s. 1, cl. 4 — Bight to certifi- 
cate under will — Validity of will-— Hindu Wills 
Act, XXI of 1870. CL 4 of s. 1 of the Succession 
Certificate Act (VII of 1889) does not preclude 
an applicant from obtaining a certificate under the 
will of the deceased. A will having been held to be 
genuine in a contest between the parties, and there 
being no suggestion that the will was one to which 
the Hindu Wills Act (XXI of 1870) applied: — Held, 
that the Court could not refuse to grant the certi- 
ficate, Dave Liladhae Kashibam v. Bai Paevati 
I. L. R. 18 Bom. 608 

5. NATURE AND FORM OF CERTIFICATE. 

1. Certificate for portion of 

property. The Act does not authorize the grant 
of a certificate for a portion of the property or 
debts, whether such portion be separate and de- 
fined or not. Beyohan Sahoo v. Ganesh Sahoo 

2N. W. 439 


Eimitwfe certificate. A certi- 


ficate under Act XXVII of 1860 cannot be limited 
to particular debts. In the matter of the petition 
of Pran Khan ... 17 W. R. 238 

_ 3. Certificate to collect frac- 

tional share of debts. Certificates to collect 
fractional parts of debts due to a deceased cannot 
be granted to different heirs according to their 
respective shares in the inheritance, but one certi- 
ficate to collect debts should be granted to all or 
such of the heirs as would consent to act in concert. 
Amirunissa Barkat v. Affiattunissa 

3 B. Xi. R. A. C. 404 : 12 W. R. 307 

4. The appellant 

was the son by the first wife of the deceased : the 
respondent, the second wife of the deceased, applied 
for a certificate for herself and on behalf of her 
minor sons ; the Judge gave her a certificate for a 
12-anna share. Held , on appeal, that the certifi- 
cate. should be granted jointly to the appellant and 
respondent. The granting of a certificate does not 
determine any question of title, or decide what 
property does or does not belong to the estate of the 


deceased. It merely enables the person to whom 
it is granted to collect the assets of the deceased,, 
and is conclusive of her representative title against 
all debtors to the deceased. A certificate cannot 
be granted for the collection of fractions of the 
debts of the deceased. Waselun Hak v. 
Gowhurunnissa Bibi 

1 B. Ii. R. S. N. 7 : 10 W. R. 105* 


Act XXVII of 


1860 does not contemplate a division of the certi- 
ficate, or a power to collect fractional shares of debt. 
Bhoodun v. Jan Khan . . 13 W. R. 265 


Succession Certi- 


ficate Ad (VII of 1889), s. 7 — Grant of certificate 
not to be partial. A District Court acting under s. 7 
of Act VII of 1889 must, if there are several appli- 
cants, elect to which, if any, a certificate should be- 
granted. It is not competent to such Court to 
grant separate certificates to different persons for 
partial collection of the debts in respect of which 
a certificate is sought. Shitab Dei v. Debi 
Prasad .... I. L. R. 16 All. 21 


Succession Certi- 


ficate Act (VII of 1889), s. 6 — Certificate not neces- 
sarily to colled all the debts of the deceased. A Court 
may legally grant to an applicant, under Act VII 
of 1889, a certificate for the collection of a 
specified debt or specified debts of a deceased 
person. The Court is not hound to grant a certifi- 
cate only for the collection of the whole of the 
debts of the deceased. In the matter of the petition 
of Indarman . . . I. L. R. 18 All. 45 

8* — Succession Certi- 

ficate Ad (VII of 1889), s. 4 — Application for 
certificate for collection of pari only of a debt. 
A certificate for collection of debts under Act VII of 
1889 may be given for the collection of any one or 
more separate debts of the deceased, but not for the 
collection of part only of a debt. Where, however, 
a portion of a debt in respect of which a certificate 
is sought has been discharged, it is not necessary 
for the applicant to pay duty on more than the 
unsatisfied portion of the debt. Muhammad Ali 
Khan v. Puttan Bibi . I. L. R. 19 All. 129 

9. Joint certificate — Ground 

for appeal against order. It is no ground for 
appeal against an order granting a certificate that 
the Judge joined with the appellant another person 
who had an interest in the debts to be collected* 
In the matter of the petition of Fran Khan 

17 W. R. 238 


Rival claimants 
there are rival 


— Discretion of Judge. Where there are 
claimants for a certificate to collect the debts of a 
deceased person, the Judge has, under s. 3, Act 
XXVII of 1860, a discretion to present it to such 
person as, under the circumstances of the case, 
shall appear best entitled to it. Qumre: Has he 
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CERTIFICATE OF ADMINISTRATION 
— contd. 

5. NATURE AND FORM OF CERTIFICATE — 
contd . 

power, under the Act, to grant them a joint or 
separate certificate ? Raisunnissa Begum v. 
Khujjunissa 

4 B. L. R. A. C. 149 : 13 W. R. 143 


11 . 


Power of Judge. 


Act XXVII of 1860 gives a Judge no power to 
grant a joint certificate to two persons, his duty 
being to determine which of the applicants has the 
better right to a certificate. In ike goods of 
Seetaram Gowra v. Kekree Singh 

4 NT. W. 60 

But see Ead Ali Khan v. Wahad Ali Khan 

23 W. R. 25 


12 . 


Grant to several 


persons jointly— Act XXVII of I860. A certificate 
under Act XXVII of 1860 should not be granted 
to several persons jointly, but, where there are 
several claimants to the certificate, the District 
Court should determine which of such persons has 
the best title to the certificate, and grant the same 
accordingly. Mahan Mohan v. Ramdial 

I. Ii. R. 5 AIL 195 

Rookminee v. Choonee Lal . 1 Agra Mis. 6 

13. — Succession Certi- 

ficate Act (VII of 1889 ) — Grant of a joint certificate. 
Under the provisions of the Succession Certifi- 
cate Act (VII of 1889), a joint certificate to recover 
debts cannot be granted. Madan Mohan v. Ram- 
dial, I. L. R. 5 All. 195 , and J amnabai v. Hasiubai, 
I. L. R. 11 Bom. 179 , referred to. Lonachand 
Gangaram Maewadi v. Uttamchand Gangaram 
Marwahi . . . I. Ii. R. 15 Bom. 684 


14. 


Succession certi- 


ficate Act (VII of 1889), s. 7 — Adverse claimants. 
It is not illegal to grant a joint certificate to two 
persons who claim adversely to each other to be 
entitled to collect the debts due to the estate of the 
deceased under Succession Certificate Act (VII of 
1889). Nar a yanas ami v. Kuppusami 

I. L. R. 19 Mad. 497 

15. — - — Widows of de- 

ceased. Where the widows of an intestate ap- 
plied for administration to the estate of the de- 
ceased: — Held , that the District Judge, before whom 
the application was made, was right in following 
the usual practice (which was declared to be a 
reasonable practice) of his Court in refusing to 
grant such administration to the widows jointly. 
Nittye Kali Debia v. Kaher Nath Chatterjee 

5 C. L. R. 368 

■ 1®* — — * J oint certificate to 

widows of two sons of owner of estate. R and his 
sons, L and S, were members of an undivided 
family. S predeceased R, who subsequently died, 
leaving L him surviving, and on the death of L , the 
widows of L and S applied for a joint certificate of 


CERTIFICATE OF ADMINISTRATION 

— contd. 

5. NATURE AND FORM OF CERTIFICATE— 
conoid . 

heirship to the estate of R. Before their applica- 
tion was heard, L * s widow repudiated the joint 
application, and prayed for the grant of a certifi- 
cate to her alone. The District Judge, however, 
ordered a joint certificate to be issued to the two 
widows. “On appeal from this order by V s widow • 
—Held, that, under Act XXVII of 1860, a joint 
certificate could not be granted. S having pre- 
deceased R, his interest in the family property 
and sacra reverted to R and L , and after A’s death 
the estates vested in A’s widow, who had, there- 
fore, a better claim to be entrusted with getting in 
the. debts. The order of the lower Court was 
varied by directing the certificate to go to U & 
widow alone on her giving security for half the 
amount of the outstandings. Jamnabai v. Has- 
dai . . . . I. L. R. 11 Bom. 179 

17. — — Fresh. certificate— Act 

XXVII of I860, s. 6. The fresh certificate 
contemplated by s. 6 of Act XXVII of 1860 means 
a certificate granted to a person other than the 
person to whom the first certificate was granted. 
Naurangi KunwaPv v. Raghubansi Kunwar 

I. Ii. R. 9 All. 231 

See Gangia v. Rangi Singh. 

I. Jj. R. 9 All. 173 

6. PROCEDURE. 

1. — Evidence improperly taken,. 

In an application for a certificate of ad- 
ministration, the District Judge having delegated, 
the examination of the witnesses in the case to the 
Nazir of the Court and having on the evidence so 
taken made an order granting the certificate: — Held , 
that the procedure was illegal, and that the order 
so passed must be annulled, and further proceed- 
ings for the investigation of the title directed, in 
which the witnesses should be examined by the 
Judge himself. Lukshmibai Ram Sanshedapea v. 
Rudrappa bin Gangoppa 2 Bom., 2nd Ed., 382. 

2. Enquiry as to Tight— Evidence 

of right. Although no question of title is judi- 
cially determined as the result of an enquiry 
under Act XXVII of 1860, yet the Court is bound 
under the Act to give the certificate to the person 
who makes out a title, and for that purpose, when 
parties are not agreed as to the facts, to tiy the 
issues in the ordinary way by the aid of evidence. 
Anundee Kooer v. Bachoo Singh 

20 W. R. 476 

3. - — — — — Ground for re- 

fusal. A Hindu woman applied for a certificate 
of administration under Act XXVII of 1860 to 
the estate of her brother, who had died seven years 
before and whose property had since been in the 
possession of his so-called heir-at-law. The appli- 
cant alleged that at the time of her brother’s death. 
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saccemon. _ cZtifZle—OrdeTlZ to^lTZio, l° r 

merit against opposing party— E feet of non com 

late taband Tbf su , coe ? SJon certificate to her 
h ; «? brntw \ a PP^ lca tion was opposed by 

rom bf^ r The Cla f ed t0 W ^ ^divided 
worn m Hie matter came on for hearing W 

was adjourned on his application, he being ordered 
to pay the costs. He failed to pay the costs and 
the certificate was issued to the widow HeW 

ZleZthe Z Ci "i Pr ° cedure Code was inapplt 
malrinc ti h ln the a ^ence of a specific order 
dent to the P ay ™ ent ot costs a condition prece- 
n l f l r“" g of the evidence of the party 
“ defau!t ' Vieabhadkama ChStti ChinnImma 
5 L * S. 21 Mad. 403 

the applicant elate d tfhe^ the d ^’ ft 
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enable them to collet the rift P ° f 1889 to 
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CERTIFICATE OF ADMINISTRATION 

— contd . 

6. PROCEDURE — contd. 

10. — Act XXVII of 

2860 — -Question of [ Title . The Court will refuse to 
grant an application for a certificate to collect the 
debts of an intestate who has been dead forty years 
at the time of making the application, the pre- 
sumption being that, owing to the operation of 
the law of limitation, there could be now no debts 
due to him which could be recovered. A question 
of title cannot be judicially determined between 
parties in an application under Act XXVII of 1860 ; 
therefore, where the object of such an application 
was to obtain a judicial determination as to the 
validity of an alleged adoption : — Held , that such 
a question could only be decided in a Civil Court. 
Koonj Beiiary Chowdhry v . Gocool Chunder 
Chowdhry . . I. Ii„ R. 3 Calc. 616 

11. Succession Certi- 

ficate Act (VII of 1889), s. 7 (3) — Inquiry as to 
right to certificate — Question of Title. The inten- 
tion of sub -cl. (3) to s. 7 of the Succession Certi- 
ficate Act is not to save the Court the trouble of 
making any inquiry at all where the applicant is 
not heir to the deceased, but it is to allow the primd 
facie title to the certificate to prevail when a ques- 
tion of law or fact arises on inquiry too difficult to 
be determined in a summary proceeding. Sivamma 
v. Stjbbamma . X, Ii. R. 17 Mad. 477 

12. — Act XXVII of 

I860— Rival claimants for certificate — Procedure — 
Trial of questions of title. In a case of rival 
claimants to certificate under Act XXVII of 1860 
to the estate of a deceased Mahomedan lady, A 
based his claim on the ground that the deceased 
was a Sunni, and that he being a Sunni was her 
nearest heir. B’s claim was founded on the allega- 
tion that the deceased was a Shiah, and that he 
being a Shiah had the preferential title. The Judge 
declined to receive the whole of the evidence ten- 
dered, and to go into the question of title. On 
appeal the case was remanded to the Judge for 
determination of the question whether the deceased 
was a Sunni or a Shiah, and which of the parties 
had the preferential title to the certificate upon 
the entire evidence. Per Ghose, J. Where the 
question as to right to a certificate is between two 
parties, one of whom, according to certain given 
facts, would be the heir and the other a total 
stranger, those facts must be gone into and de- 
termined, although such procedure involve to 
a certain extent the trial of a question of title. 
Gases distinguished where the question of the title 
to obtain a certificate is raised between one w r ho 
is undoubtedly a natural heir and another who 
sets up a special title, or between two persons equally 
entitled to the succession, but one of whom claims 
exclusive title upon some special grounds. Asgar 
Reza v. Abdul Hossein I* L. R. 15 Calc. 574 

.3-8. • — Succession Cer- 

tificate Act (VII of 1889), s. 7 , sub-s. (3) — Inquiry, 
nature of — Title, question of. In proceeding 


CERTIFICATE OF ADMIMTSTRATIOIT 
j —contd. 

6. PROCEDURE — concld. 

under the Succession Certificate Act (VII of 1889.),. 

7 i.2 jb - a : *^ ere must be some inquiry into- 

the title set up by the applicant before his applica- 
tion is disposed of. Kali Kocmar Chatterjee x. 
Tarn Prosono Mookerjee, 5 O. L. R. 517, dissented 
from. Surfoji v. KamaksJiiamba , I. L. JR. 7 Mad 
152, distinguished. Shitanath Mookerjee v. Pro 1 
mothonath Mookerjee, I. L. R. 6 Calc. 303, Asgar 
Reza y . Abdul Hossein, I. L. R. 15 Calc. 574, and 
Sivamma v. Subbamma , 1. L. R. 17 Mad. 477 , 
referred to. Hubei Krishna Panda v. Bala- 
bhadea Panda .\/j k I. I*. R. 23 Gale. 431. 

14. — — . Succession Cer- 

tificate Act (VII of 1889), s. 7, cl. 1— Obligation 
of Court to decide the right to the certificate. Under 
cl. 3, s. 7 of the Succession Certificate Act (VII of 
1889), the District Court must decide in a summary 
way an application for a succession certificate, even 
if the question at issue between applicant and oppo- 
nent be as to the status of the family to which de- 
ceased belonged. Dharmaya Sangappa v . Sayana 
Malapa . . I, I*. R. 21 Bom. 53 

15. r — — Inquiry before 

grant of certificate. In granting a certificate under 
the said Act, the Court should, before granting it,, 
take at least some evidence to show that there is 
a 'prima facie case that the property in respect of 
which the certificate is granted belonged to the' 
deceased person. Radha Rani Dast v. Brinda- 
bun Chunder Basak . I. L. R. 25 Calc. 320 

2 C. W. N. 50 

16 Order as to security for 

certificate — Act XXVII of 1860 , 5 — Discre- 

tion of Court — Security. Under Act XXVII of 
1S60, s. 5, the Court granting a certificate has a 
discretion to determine whether or not it will re- 
quire security to be given by the person to whom 
it grants it. The High Court will not, on appeal 
or review, interfere with the exercise of such dis- 
cretion by the lower Courts. Mhalsabai v. Vithob a 
Khandappa Gulve . 7 Bom. A p. 26 

17. — ; — — Power of Judge 

where order for security is made by High Court- 
Return of security. Where security has been taken 
by an order of the High Court from the holder of 
a certificate under Act XXVII of 1860, a Zillah 
Judge is not competent of his own motion td re- 
lease the money and give it back. If he thinks the 
time for doing so has arrived, it is for him to report 
the circumstances to the High Court for orders. 
Security taken from the holder of a certificate of 
administration should not be returned till the time 
allowed for an opposing claimant has expired. 
Gour Soondur Paray v. Krist Kant Mahaton 

15 W. R. 108 

7. EFFECT OF CERTIFICATE. 

1. — — — Indemnity to debtors pay- 

ing debts. The effect of a certificate under Act 
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XXVII of 1860 is that it to 
presen tative title against all f ]l! nC ? Ve of the re- 
.and affords full indemnitv tn °vf deceased, 
their debts to the persons to pa - vin « 

has been granted Bhcgobitttv t? ^ oertjfic ate 
NATH THAKOOR a ™OBTIITT KooBr ft BhoLA- 

2. _____ " ' 8 W. R. 317 

forcol- 

—Cause of action— Ad XYvtt debt ™ 

A judgment-debtor sued for a L 1 1S - 60 ’ s ' 4 - 
the son of the deceased decreA ^ c!aratl0 “ that 
■certificate had been ^ranted A?° d !? r ’ to whom a 
I860 in respect of tHeto of 

■estate, was not competent to antAA 8 father ’ s 

•of the decree, as, beino- ilWr PP + f °, r exeeilti on 
the legal repmsenS o f fh “ w ’ V as «ot 
holder. Held, that the suit d< ; ceas ed decree- 
the certificate under Act XXVlTlfAS“f aWe ’ 
•under s. 4 of the Act, conclusive of the /f l’ 6 ®* 
representative character, and a fell d , efendan t’s 

&ST >"** •"«•' «} * w. <?£ ? 

3. ‘ ‘ . X L - 4 All. 355 

bolder certificate— • a Sainst 
Perty of deceased. A eo-he r ff AAf T °> P r <>- 
property of the deceased into the hand A f ° Uow 

?on who has misappropriated ft n A Per ‘ 

is not taken away bv the »rfie a , nd sue h right 
teatior granted unde/Act XXVTr^ ,° f admi ™- 
Tha Ya Mi Khan Mhaw ° f 1860 ' »oa 

4 5 -B. E. R. 871: 13 W. R 443 
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7. EFFECT OE CERTIFICATE — contd. 
Jhanjoo Kooer «. Dameenah Kooer 

Chtjndeo Monee Debia v Rash ^ 343 

DHRY t 1 ^ -KASH BEHARY CHOW- 

Hurro Kisto Dow n ^ ^ 

0 -° oss ** Ramaotndo Boss 

22 W. R, 274 

Ramprotab Missee ®. Abhieak Missee 

3 c - L. R. 170 

0f anv er Act A XVI1 

perty can properly be tried i tlf® ! l 3ro ' 
raise such a point should be referred fo T ” 8 , t0 
suit. Imamun V. Kcjnnoo . 17 W R 8 ]^ 

f8il’l vf* a oe ^ d ® a ^grauted' uldei^feAxx^f 

1 84.1 did not establish the rmht ^ f u °t XX of 
the party to whom it was granted ,° f 
empowered him to collect debts due tnfi? SImply 
of the deceased. The title of nktetiff* l he ? state 
could not, under the circumstt ^ “ h Z ™ * the l 

*""» * I”'”0 Sf j«n. 'staS XSS 

2 Agra 128 
9. 
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mme any question of heirshfo to,A° eS ? ot deter ‘ 
debtors of a deceased person frA t T™ 1 ? P™tect S 

meats made to a certificate htidfr ^K^ pay ' 
that such certificate-holder was M A Uefo ® d 
heir the question of heirship h ^ - ri S htftd 
regular suit, notwithstanding^ the Lam *T d m a 
fioate. Jokna v. Bhugwanee 

grant of a certi ficafc77f ' , ■ Possess 'lon. The 

JOOTI of 1860 S5 "•>*' S 

title to possession of land ^ Question of 
Goswami ft Sripati Qna Goswaw J Gibi 

Queen v. Sheeputt Gntx Go^lm ^ ^ ^ 

/ ” a — " 3 

e. 9 "W. K. Cr. 18 

ior f /ct XXVII of 1860"lw P ™t ection °f «- 
and adjudication of the rights of “°* provide for 
to property, or their aotSal tftlf T b -f *? sue ceed 

fu ing the secur *ty of defoom ’ • tS WhoIe 
• 5 ae the estates of deceased ° rs P^ug debts 
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certificate, InTnThls tiLVT^ \° receive a 
sentative of the deceased Thf^Vf leg ? 1 
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2 IT. W. 439 

Act. XXVII of 
A certificate under 
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which have accrued due at the death ofth ^ debb 
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•CERTIFICATE OE ADMINISTRATION 
■ — contd. 


7. EFFECT OF CERTIFICATE— contd. 


12 . 


- Effect of Certificate in sufo- 


ajxivvw w/x vex t/XXXUct M3 All SUU» 

: sequent suit. A certificate under Act XXVII of 
I860, obtained on the allegation of being heir of 
the deceased, does not preclude a suitor from show- 
ing that the relationship certified to did not exist. 
Bundhoo Bhttgut v. Mahomed Hossein 

2 W. R. 70 

13. — — Decision as to validity of 

Will— to contest will A decision as to the 
validity of a will under the provisions of Act XXVII 
of 1860 will not bar a regular suit under Act VIII 
of 1859, between the same parties, to contest the 
validity of the same will. Antjnd Chukder Mitter 
v. Baney Madhub Mitter . 11 W, R, 127 

Ealee Chunder Surma v. Gobind Pershad 

• Sxj:rma • • . . 12 W. R. 454 


— Act XXVII of 

I860, effect of decision under. A decision under 
Act XXVII of 1860 does not in any way preclude 
the unsuccessful party from contesting the validity 
of the will in a regular suit. Anund Mohun 
MULLICK V. INDRO MoNEE ChOWDRAIN 

16 W. R. 214 

SOOKHO SOONDUREE DABIA V. WOOMA SOONDU- 
REE Dabia . . . 18 w. R. 255 

15 ‘ — Decision under Act XXVII 

■or I860, effect of — Subsequent regular suit. 
When the question of granting a certificate under 
Act XXVII of 1860 is dealt with by the Court with 
all the available evidence before it just as in a re- 
gular suit, and the matter of the certificate is 
decided upon after full deliberation, the position 
oi the parties becomes very different from what 
it is at the conclusion oi a really summary pro- 
ceeding. Technically, there may still be the right 
to bring a regular suit, but the regular suit in such 
a case is a re-hearing, and the Court is bound to 
pay due respect to the judgment already arrived 
at. Greedharee Singh v. Fooljiiuree Kobr 

24 W. R. 173 

10. Power to negotiate Govern- 
ment Securities — Act XX VII of 1860 , £ 

vvtt/t A Judge can » under ss - 8 and 21 of Act 
XXVII of I860, empower the holders of a cer- 
tificate under that Act to negotiate a Govern- 
ment security mentioned in the will. In the 
matter of & obutty Debia 

3 W. R. Mis. 18 

JF* m r Effect of certificate on title 

•effected by will — Succession Act, $. 287. The 
grant of a certificate under Act XXVII of 1860 
on the title afforded by a will, which gives the 
grantee the estate in respect of which the debts 
accrued, does not establish a right as executor or 
legatee within the meaning of the words of s. 187 
•of the Succession Act. Kristo Chunder Mooker- 
•atee v. Chundee Pershad Banerjee 

23 W. R. 252 
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' • Succession Cert/i- 


ficate AcnvU^Tm^r^ 

AalnlLl%lmln~r ran * ° f certi fi cate h !) Politifal 
Agent— Irregularities ln making grant— Jnrisdic- 

a°eertifieate cf^h • 4. Distriot J u< ige cannot treat 
A^ fn « W r ^4 granted b y the Political 

ZmfiL + u ? ta ! e ? tate 8,8 mvalid because the 
applicant had not given to him the requisite in- 
formation as to the other members of the fam%, 
and no notices had been issued to them. These 
irregular. ties of procedure may be a reason for the 
to cancel the grant, but they do not 
enable the District Court to treat it as a nullitv 
A certificate of heirship stamped with the proper 
stamp, and granted by the Political Agent of a 
JNawve State, must be recognised by the Civil Courts 
i? L? 4 ndia “ as having the same effect in 
.British India as a certificate granted under this 
Act as provided by s. 17 of Act VII of 1889, and 
under s. 20 precludes the granting of a certificate 
by a Civil Court. Arnapbrrabai v. T,.bs bmp. 
Bhikaji Vakhaekar . I. L. R. 19 Bom. 145 

& CANCELMENT AND RECALL OF 
CERTIFICATE. 

1. — — — — ~ — TX VII of 

I860, s. 6— Grant of certificate by District Court — 
Petition to High Court by objector for fresh certifi- 
cate— Supersession of certificate granted by District 
Court. S. 6 of Act XXVII of I860 contemplates 
two different proceedings which may arise under 
different circumstances. One of these proceed- 
ings is an appeal, which has the effect of suspend- 
mg the granting, 3 ’ i.e., the issuing of the certifi- 
cate ; and the intention cf the Legislature was that, 
upon an adverse order being made, the person ob- 
jecting to it might thereupon appeal, and the effect 
of this would be to oblige the District Judge to 
hold his hand and not to issue the certificate until 
the decision of the appeal. The ether proceeding 
is by way of petition to the High Court, after the 
certificate has been granted by the District Court 
to grant a fresh certificate in supersession off the 
first ; and the latter pertion of s. 6 shows that the 
person who oDtains the fresh certificate need not 
be the person who obtained the first, and there is 
nothing to limit the powers of the Court on petition 
to grant a fresh certificate to any person, includinG' 
the person who opposed the granting of the original 
certificate who may prove himself entitled thereto, 
or to confine the exercise of such powers to eases 
where the first certificate was defective in form. 
Gangia v. Rangi Singh . I. L. R. 9 All. 173 

. Application for eaneelment— 

Act XXVII of 1860, s . 6 '— -Cancelling certificate. 
S. 6 of Act XXVII of 1860 contemplates the 
application for cancellation being made to the 
High Court. Susman Gossain v. Ram Churn 
Bhukut . . . 5 W. R. Mis. 48 
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CERTIFICATE OF ADMINISTRATION 
— contd. 

8. CANCELMENT AND RECALL OF 
CERTIFICATE— contd. 

3. Refusal to recall certificate. 

— Act XXVI l of I860 . Held , that the lower Appel- 
late Court properly exercised its discretion in re- 
fusing to recall a certificate under Act XXVII of 
1860, because there was an heir in a nearer degree 
to the deceased than the person to whom the certi- 
ficate was granted ; the object of that Act being 
to give facilities to debtors and not to assist parties 
in establishing a disputed right or title. Iyubeer 
Chunder Btjndo v Ramkanye Doss Biswas 

17 W. R. 174 

4. Jurisdiction to recall —Judge 

sitting on Original Side , 'power of. Norman, J., 
ruled that, sitting on the Original Side of the Court, 
he could not grant a certificate of administration 
in supersession of one which had been granted 
by the Judge of the 24-Pergunnahs under Act 
XXVII of 1860. In the- goods of Shamlal Dass 

5 B. X*. B. Ap. 21 

5. - Recall of certificate granted 

without jurisdiction. The High Court on ap- 
peal remanded a case for enquiry as to an allega- 
tion that a certificate granted under Act XXVII 
of 1860 had been granted without jurisdiction, and 
ordered that, if found to have been granted with- 
out jurisdiction, it should be recalled. In re 
Jageswar Das . . 6 B. L. R. Ap. 128 

5. C. JUGGESSUR DiTOR V. BhUGOBUTTY DaSSEE 

14 W. R, 464 

6. . Recall of certificate of ad- 

ministration fraudulently obtained. A 
certificate of administration granted under Act 
XXVII of 1860 may be recalled, if it has been 
obtained by a false and fraudulent statement. In 
the matter of the 'petition of Bhabada Dasi 

8B.1.E Ap. 13 

7. v , Where, after a 

certificate has been granted under Act XXVII of 
I860, an application is made by a party claiming 
to be the rightful heir, with a distinct allegation of 
fraud having been committed in obtaining the cer- 
tificate, it is the duty of the Judge to call upon the 
opposite party to substantiate their allegation that 
the claimant disqualified from inheriting. Khettek 
Monee Dabee v . Madhub Chtjnder Roy 

13 W. R. 160 

8. — — — : — — Power of Judge 

to recall — Enquiry , extension of. Whether or not 
a Judge has power to recall a certificate granted 
under Act XXVII of 1860, he has power, where 
there are charges made that a certificate has been 
obtained by fraud, to institute an enquiry, and, 
if necessary, to refuse an extension of the certi- 
ficate or to refuse to grant a fresh one according 
to the form of the application. Bhikto v. Elahi 
Khanum ■ 

8 B. Xi. R. Ap. 14 note; 11 W. R. 153 


CERTIFICATE OF ADMINISTRATION 

— contd. 

8. CANCELMENT AND RECALL OF 
CERTIFICATE — contd. 

9, — — - Succession Certi- 

ficate Act ( VII of 1889), s. 18, els. (b) and (c) — 
Certificate granted under mistake, the applicant 
concealing circumstance which he should have dis- 
closed — District Judge , Jurisdiction of. P died in 
1889, leaving behind him his daughter, B. P, it 
was alleged, had made a will appointing certain 
persons his executors. The executors applied 
for a certificate under the Succession Certi- 
ficate Act (VII of 1889) to recover a debt due to 
the deceased’s estate from one N. I? opposed this 
application and claimed the certificate for herself 
by a separate application. The District Jud»e 
rejected B’s application, and issued a certificate 
to the executors on 14th September 1892. In the 
meantime, one M obtained a decree against B 
as legal representative cf P , and in execution bought 
P’s light, title, and interest in the debt due from 
N. On 12th September 1892, M applied for certi- 
ficate, under Act VII of 1889, to recover this debt.. 
The District Judge rejected this application. M 
appealed to the High Court. To this appeal the 
executors were made parties at their own request.. 
The High Court reversed the District Judge’s order, 
and remanded the case for disposal on the merits. 
Upon the remand the executors did not appear 
before the District Judge to contest J/’s applica- 
tion, and the District Judge granted him a certi- 
ficate. Thereupon he applied for revocation of the 
certificate previously granted to the executors, 
and the executors in their turn applied for a re- 
vocation of the certificate granted to him. The Dis- 
trict judge revoked A/’s certificate on the ground 
that he had fraudulently concealed from the Court 
the previous grant of a certificate to the executors. 
Held, on appeal by M, that the District Judge had 
a right, under s. 18, cl. (b) or (c), of Act VII. of 1889 
to revoke the certificate he had granted under a 
mistake of fact to M. Manchharam v. Kalidas 
I. L. R. 19 Bom. 821 

10.. Power to recall certificate 

obtained by fraud and misrepresentation. 
In a case in which a Judge refused, on the ground 
of want of competency, to entertain a petition which, 
asked him to recall a certificate granted by him 
under Act XXVII of 1860, as having been obtained 
by fraud, it was held that it is a power inherent 
in every Court of Justice on finding that an order 
has been obtained from it by fraud and misrepre- 
sentation, and that, if the real facts had been known 
to the Court, it would not have acted in the matter 
to recall the order made in ignorance of the true 
circumstances^by reason of the misrepresentation 
alleged. Hameeda Bibee v. Now Bibee 

9 W. R. 394 

Sheo Purshun Chobey v . Collector of Sarto 

13 W. R. 256 

11. District Court, power of,, 

to cancel certificate granted— Ac* XXVII of 
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8. CANCELMENT AND RECALL OE 
CERTIFICATE — concld. 

1860 . Under Act XXVII of I860, a District Judge 
lias no power to cancel a certificate granted to 
collect the debts of a deceased person. Venka- 
TAMMA V. ChENGALRAYAPPA 

I. L. R. 7 Mad. 555 

12. Suspension or recall of 

certificate — Act XXVII of 1860 , a. 6— Omission 
to file schedule of debts. The High Court, under 
b. 6, Act XXVII of 1860, suspended a certificate 
which hadjbeen wrongly granted in a case where 
there was no list of debts due to the estate of the 
deceased. Eayz" Ali v. Tales Ali 

18 W. R. 380 

IS. r~ * — - — ' Recall of certificate granted 

■without list of debts being filed. It is not 
necessary, as a general rule, that a list of debt s 
should be filed before a certificate can be granted 
under the provisions of Act XXVII of I860. Ra- 
ds 1 ^ Churn Sen v. Judoonath Gossamee 

20 W. R. 412 

14. Recalling or cancelling cer- 

tificate, ground for — Non-appearance to object 
to grant. A certificate under Act XXVII of I860 
having been granted to the widow of a deceased 
party, his sister’s son subsequently represented 
that he was entitled to the estate under a will, and 
prayed that the . certificate might be cancelled. 
Held, that, as notice had been issued and the peti- 
tioner did not appear and object to the widow 
obtaining the certificate, the Judge was right in 
refusing to cancel the certificate and in referrino’ 
him to a regular suit. Manice Chttndeb alias 
Fro tap Chttndeb Roy v. Raj Lackeee Bosses 

19 W. It. 252 

. 15 « Cancelling grant empower- 

ing person to deal with securities claimed 
by another. If a Civil Court is proceeding 
under s. 8 of Act XXVII of I860 to grant or has 
granted a certificate authorizing a person to deal 
with Government securities which are claimed by a 
third person as his property, that is a ground on 
which such third person may come into Court 
to oppose the grant of a certificate or to seek for 
its canceiment. Bandam Settah v. Random 
Maha Lakshmy . . 4 Mad. 180 

9. BOMBAY MINORS 5 ACT (XX OE 1864). 

X n ~- J7, YX M r?vrA if ^} nm ~Bomh a y 
Minois Act A A of A 64 — Unwillingness to act as 

guardian— Default in appearance to order for issue 
of certificate. * An order for the issue of a certifi- 
cafe of admmistration to a particular individual 
ought not to be made until it is ascertained whe- 
ther that individual is willing to take it. A certi- 
° f administration ought not to be forced 
upon the mother of a minor unwilling to take it. 
Where an order for the issue of such a certificate 
to the mother of an infant was made, on the default 


9. BOMBAY MINORS’ ACT (XX OF 1864)— 
contd. 

of the mother to appear and show. 'cause why it 
should not be issued to her:— Held, that such de- 
fault in appearance ought not to have been accepted 
as her assent to the issuing of the certificate to her. 
Course pointed out where no relative or friend of 
a minor can be found willing to take such a 
certificate. Babaji bin Ktjsaji v. Marttti 

11 Bom, 182 

2. _ Joint Hindu mrmily—MinoiX 

Act XX of 1864. Where a member of a Hindu 
family dies, leaving to his children only his un- 
divided share in the joint family property, adminis- 
tration cannot be granted under Act XX of 1864 ; 
nor, under such circumstances, can a guardian of 
the persons of the minor children be appointed ; 
but if the deceased has left any separate property, 
administration of such property may . he . granted, 
and a guardian may be properly appointed at the 
same time. Gttrachabya v. Svamirayacharya 
I. Xj. R. 8 Bom. 481 

S, Minor— Act XX 

of 1864— Property — Ascertainment of share i. A 
certificate of administration may be granted, under 
Act XX of 1864, for the share of a minor who is a 
member of an undivided Hindu family. . When a 
certificate is given in such a case, the District Court 
has no jurisdiction to attach the undivided .pro- 
perty in which the minor has a share, with a view 
to ascertain and divide off the minors’ share. 
Such ascertainment and division can only be 
effected by a regular suit. Babaji: v. Sheshgiei 
I. Xj. R. 6 Bom. 593 
| 4. - Certificate granted to Col- 

lector — Form or certificate — Act XX of 1864 , 
s. 11 — Effect of certificate— Moveable property . 
Where the Court, under s. 11 of Act XX of 1864, 
directs a certificate of administration to the estate : 
of a minor to be granted to the Collector of a dis- 
trict, such certificate should extend tto the move- 
able as well as the immoveable estate of the minor. 
Lakshmibai v. Ganesh Antaji 

4 Bom. A. C. 129 

5. . — Effect of certificate on 

adoption — Act XX of 1864— Effect of such certifi- 
cate — Adoption. By a deed of adoption a Hindu, 
widow adopted a minor son, the deed stipulating 
that until such minor attained majority the widow 
was to manage the property. It subsequently 
appeared that she 'was incompetent to manage, 
the property ; and the natural father of the minor 
having applied for' a certificate of administration, 
the lower Court granted one to him. On appeal 
by the widow to the High Court against the deci- 
sion of the lower Court : — -Held, that the order of 
the District Judge granting the certificate should 
be ■ confirmed. The certificate ' did not alter the 
rights and interests of the minor or of the widow 
in the property. Any right of property or , posses- 
, sion that could properly he asserted agair.sfc^ the 
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CERTIFICATE OF ADMINISTRATION 
— concld. , 

9. BOMBAY MINORS 5 ACT (XX OF 1864)— 
concld. 

minor before the certificate was granted could be 
asserted equally after it was granted. Gurupadva 
v. Putapa . , I. L. R. S Bom. 599 

CERTIFICATE OF ATTENDANCE AT 
LECTURES. 

See Forgery . I. L. R. 15 All. 210 

CERTIFICATE OF GUARDIANSHIP. 

See Act XL of 1858. 

See Evidence Act, s. 35. 

I. L. R. 17 Calc. 849 
I. L. R. 18 All. 478 

See Guardian— Appointment. 

See Hindu Law— Guardian— Rights of 
.Guardianship. 

See Probate— Effect of Probate. 

I. L. R. 19 Bom. 832 

CERTIFICATE OF NATIONALITY. 

See Marriage I. L. R. 35 Calc. 232 

CERTIFICATE OF PLEADER. 

— renewal of— 

See Legal Practitioners Act, s. 7. 

13 C. W. N. 415 

CERTIFICATE OF PUBLIC DEMAND. 

See Bengal Tenancy Act, s. 107. 

I. L. R. 28 Calc. 676 
See Penal Code, s. 206. 

I. L. R. 28 Calc. 217 
See Public Demands Recovery Act. 

6 C. W. N. 302 

CERTIFICATE OF SALE. 

See' Civil Procedure Code, 1882, s. 316. 

I. L. R. 13 Bom. 670 
See Deed — Construction. 

L. R. 30 I. A. 71 
See Limitation Act, 1877, Sch. II, 
Art. 178 . I. L. R. 3 Bom. 433 

I. L. R. 5 Bom. 202, 206 
I. L. R. 6 Bom. 586 
I. L. R. 4 Mad. 172 
I. L. R. 8 Bom. 257, 377 
I. L. R. 17 Bom. 228 
See Possession— Nature of Posses- 
sion . I. L. R. 3 Bom. 433 
X. L. R. 5 Bom. 206 

; See Practice — Civil Cases — Certifi- 

cate of Sale. 

I. L. R, 9 Bom, 472, 526 
■See Public Demands Recovery Act 

8 C. W. m 150 

10 a W. N. 130 


CERTIFICATE OF SALE — contd. 

See Registration Act, 1877,- s. 17, cl. 
(o) (1871, s. 17 ; 1866, s. 17). 

See Registration Act, 1877, s. 49 (1871, 
s. 49) . I. L. R. 4 Bom. 155 

7 C. L. R. 115 

21 W. R. 349 

See Sale . . 10 C. W. N. 969 

See Sale for Arrears of Revenue. 

I. L. R. 34 Calc. 381 

See Sale for Arrears of Revenue — 
Setting aside Sale — Irregularity. 

I. L. R„ 30 Gale. 1 

See Sale in Execution of Decree — 
Errors in Description of Property 
sold . I. L. R. 27 Bom. 334 

See Sale in Execution of Decree — - 
Purchasers, title of — Certificates 
of sale. 

See Stamp Act, 1879, s. 24. 

I. L. R. 5 Bom. 470 
I. L. R. 5 Mad. 18 

I. L. R. 10 Calc. 92 
I. L. R. 9 Bom. 47 

See Stamp Act, 1879, Sen. I, Art. 16. 

I. L. R. 15 Bom. 532 
amendment of — 

See Appeal — Execution of Decrees — 
Questions in Execution. 

I. L. K. 23 All. 476 

1. ... ~ Construction — Misdescription 

— Intention of parties. Mere inaccuracy of lan- 
guage or misdescription will not vitiate a sale cer- 
tificate. The intention of the parties must be 
looked to. Moula Buksh v. Kuruck Lall 

7 W. R. 245 

Manson v. Golam Kebria Moonshee 

15 W. R. 490 

Taranath Chuckerbutty v. Joy Soonduree 
Dabee . . . . 21 W. R. 93 

2. — Misdescription of 

land. Where a sale certificate declares the sale 
of the rights of a particular party in land of which 
the identity is not in dispute, the mere fact that 
the right thus transferred is called by mistake jote 
dakhali instead of some other term nearly import- 
ing the same thing does not constitute a difficulty 
in the way of giving the purchaser possession. 
Kuleemooddeen Darogah v. Ashruf Ali Khan 

19 W. R. 276 

3. Power to go behind 

certificate. The Court in construing a sale certi- 
ficate refused to go into facts lying behind it for 
the purpose of contradicting its terms. Lalla 
Bissessur Dyal v. Doolar Chand Sahoo 

22 W. R. 181 

See Pearee Mohun Mookerjee v. Gosto 
Behary Dey . „ 26 W. B. 104 
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CERTIFICATE OF SALE— concld. 


4. 


Power of Court to amend 


certificate — Civil Procedure Code , 1859 , 6*. 259. 
A Court is not legally competent to make an ex- 
parte order amending a sale certificate granted 
under Act VIII of 1859, s. 259; Rughoo Nundun 
Singh v. Wilson . . 23 W. R. 801 

5. Inaccuracy in sale certificate 

— Extraneous evidence. Where a sale certificate, 
though containing errors, was accurate as to any 
part of the description of the subject of sale, and 
could be used to identify it, with the assistance of 
■extraneous evidence, such evidence could be re- 
ceived to show what was intended to be dealt with. 
Maleebun v. Rasheeda . 25 W. R. 401 

6. — The certificate of sale is not the title ; it is 
merely the title-deed. Narayan Bhagwan Gandhi 
v. Shamrao Laxuman (1903) 

I. L. R. 27 Bom. 879 

■CERTIFICATE TTRTDER BENGAL ACT 

VII of 1880. 

See Limitation Act, 1877, s. 14. 

I. L. R. 20 Calc. 204 

See Public Demands Recovery Act. 

CERTIORARI, WRIT OF— 

1. High Court’s Criminal Pro- 

cedure Act, X of 1875. The power of the High 
Court to issue a unit of certiorari was not taken 
away by s. 147 of the High Court’s Criminal Pro- 
cedure Act, X of 1875. Reg. v. Ramdas Samal- 
das . 12 Bom. 217 


2 . 


. Removal of case from Small 


'Cause Court —Letters Patent, cl 13— Inability 
of Small Cause Court to issue commission. The 
Bombay Court of Small Causes is subject to the 
superintendence of the High Court within the mean- 
ing of cl. 13 of the Letters Patent of the High Court, 
and the latter has, therefore, power, for purposes 
of justice, to remove a case from the Small Cause 
Court and. itself to try and determine such case. 
The inability of the Small Cause Court to issue a 
commission to examine for the defence witnesses 
residing outside its jurisdiction, though not in 
general, may, under peculiar circumstances, be 
a good ground for granting an order to remove 
a case from the Small Cause Court into the High 
Court. Terms upon which such order will be grant- 
ed. PlRBHAI KhIMJI V. BOMBAY, BARODA AND 

■Central India Railway Company 

8 Bom. O. C. 59 
3. Act IX of 1850, s . 


54. A writ of certiorari lay, as of course, to 
remove, before judgment, all cases commenced 
in the Calcutta Court of Small Causes, subject to 
the limitation imposed by s. 54 of Act IX of 1850, 
unless such cases fell within the usual exceptions 
recognized in English practice, so far as such ex- 
ceptions may be applicable to the High Court. 
Allans v. Peninsular and Oriental ■ Steam- 
ship Company . . 1 Ind. Jur. O. S. 68 


CERTIORARI, WRIT QlP—wncld. 

4 — — — Act XX VI of 

ISod, s. /. It is no ground for removal of a cause 
by certiorari from the Court of Small Causes 
that a difficult point of law is likely to be involved 
in it. The proper course is to apply to the 
lower Court under s. 7 of Act XXVI of 1864. 
Madhub Kissen Sett v. Gour Soonder Sett 

- Cor. 90 

f- — ^Police Act XIII of 1856, 

S. II- Conviction on merits — Error in decision on 
merits— Affidavits, use of. S. Ill of the Police 
Act (XIII of 1856) did not give jurisdiction to the 
High Court, when a case was brought before it on 
certiorari, to enquire whether the Magistrate had 
come to a correct conclusion as to the guilt or in- 
nocence of the prisoner. The object of that section 
was to limit the objections to a conviction to some 
substantial meritorious ground, such as want of 
jurisdiction or the like, and to prevent a conviction 
from being quashed on a mere error of form or of 
procedure. But the section did not give the High 
Court any right to interfere on the ground that 
the Magistrate had come to a wrong conclusion 
on the question of the guilt or innocence of the 
accused person. Though affidavits may be used 
to show a want of jurisdiction in a Magistrate, 
even though such affidavits contradict for this 
purpose the finding of the Magistrate, they cannot 
be used as affording materials for reviewing 
the Magistrate’s decision on the merits. Reg. v. 
Natholal Pitambar . . 10 Bom. 102 

Reg. v. Sakharam Anatoba 

10 Bom. 109 note 


6 . 


-Rule nisi to quash conviction 


— Practice. Where a writ of certiorari is granted 
to bring up a conviction of Justices, in order to 
quash it, and a rule nisi to quash the conviction 
moved for, the certiorari should be returned into 
Court before the motion for the rule nisi is made. 
Reg. v. Justices of the Peace. 

1 Ind. Jur. IX. S. 293 

7. Power of High Court . to 

quash conviction — Bengal Act IV of 1876 , 
ss. 88, 104, and 117 — Municipal Commissioners , 
their jurisdiction — Power of the High Court. The 
power of the High Court to quash proceedings on 
certiorari, is not affected by the provisions of s. 117 
of the Municipal Act, and if it should appear either 
on the face of the proceedings or upon affidavits 
that the Commissioners have acted without or 
in excess of jurisdiction, the Court will interfere. 
Nundo Lal Bose u. Corporation for the Town 
of Calcutta . . I, L. R 11 Calc. 275 


CESS. 


See Abwabs . I. L. R. 33 Calc. 688 

See Appeal — Acts — Bengal Tenancy 
Act . I. L. R. 20 Calc. 254 
I. L. R. 21 Calc. 132 

See_ Bengal Cess Acts. 

2x2 
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CESS — contd. 


CESS — conid. 



See Bombay Local Funds Act, 1869’ 
s * 8 9 * !• L. R. 4 Rom, 643 

I. L. R. 17 Bom, 54, 422 
See Cess, assessment of. 

I. L. R. 35 Cale. 82 

11 C. W. NT. 1053 

Contbact Act, s. 23— Illegal Con- 
tracts- — Illegal Cesses. 

See Custom . I. L. r. 2 All. 49 
1 Agra 134, 135 
I. Is. R. 1 All. 440 
Landlord and Tenant. 

12 C. W. 1ST. 154 

See Land-revenue. 

I. h, R. 26 Bom. 504 
See Madras Local Boards Act, ss. 57 
64, 149 . I. Is. R. 24 Mad. 114 

See North-Western Provinces Local 
Rates Act . I. L. R. 23 All. 505 
See Road Cess and Public W t obks Cess. 
See Small Cause Court, Moeussil — 
J URisDioTiON— C ess. 

Lanx) Revenue Act (III of 

i90i ) • 1. L. R. 27 All. 183 

See Wajib-ul-arz. 

I. I«. R. 30 All. 235 
See Zamindari Dak. 

I. L. R. 28 Calc. 293 

~ illegal— 

See Abwabs. 

See Illegal Cess. 

See Sale nr Execution of Decbee— 
setting aside Sale— Substantial 

InJunr . ‘i c. W. W .439 

— liability to pay— 

See Bengal Cess Act, ss. 34, 35, 36, 41 

I. L. R. 28 Calc. 109 

* — - Liability to pay cess— Hold- 

it thTbL bl f Dadar ~ G <>niraci to -pay . Held, that 
4o« K ,^ darS T ere f ot ' KaWo t0 oesses claimed, 
DhMffi 1 f- Under 1 tll f m Couid not be !iaW e to 

FiSh ? Jf 1 *? ; and ttat the Uablity of the dc- 

u£L'^ r ,5 e I.. b ! ]«"« « 

, on the 


fm ™ Diit-iaseives ; and, secondly, 

thev^aw f“f ®“ e or mort € a g e under which 

SSSfVS-"'— ■ SgjSl 
tz : t r »“*■. 

or& tuseatedTo doll^ ^ * h * TO en S a § ed 
; Moob^D^b T ^gra 32*6 


o. - ~~r~ ^ ess not sanctioned or taken 

a ° c °f nt , m fixing Government reve- 
J*f , P t lght °f smt - A suit cannot be main- 
toined for a cess which was not avowed nor sane- 
honed nor taken into account in fixing the Govem- 

n^! Ven M S * * he settiement - Bishakut Ally 
Vm feEETUL Misser . . .1 1ST. ¥. 40 

. Alteration of rent by pay 

rpf> t? ^ I ® Bren J ; coinage — Extra or illegal 
W , Reilt 1S . no * “ !tered by being paid in a dif- 
ferent com.-mrm kuldar, instead of sicca, rupees : 
and the apparent addition of one anna per knee 
(the difference in value between the two kinds of 
rupees) is not a real addition to the rent, nor is 
it an extra cess of an arbitrary nature or an illegal 
character. Roocha Ram Misser v . Naga Doss 

2 H. W. 92. 

5. . Sight to levy cess — Absence 

tr J rT\T t0 t ay * A Government lessee is 
not entitled to sue lor a declaration of his ri»ht to 
levy a cess upon a jotedar who grazes his cattle on 

mohaTVhe? W K hm tl!e B reeincts of the lessee’s 
menal there being no contract between them 

whereby defendant is bound to pay such a ces“ 
Bhugeeruth Shikdar V. Ramnarain Mundur 

9 W. R. 299' 


to pay abwab or cess If a zamindar demands a 
cess over and above the original rent, and the Sat 
consents and contracts to pay it, this demand and 
the old rent form a new rent lawfully claimable 
under the contract. Jeeatoollah Rabammick 
v. Jugodindko Naeain Eoy . 22 W. R, 12 

„„J' ~T: — — — Madras Bent Be- 

°„,f2 ■ ACt ‘ % n ~^ ater<m ~‘- Tenants— Culli- 
vat on improved by water taken from landlord’s 

h 1 . and!o + m b« a right to charge water-cess 
when his tenant cultivates a wet crop on dry land 
or a second wet crop on wet land by means of water 
tbe landlord s tank. Thayammal v. 
Muttia . . . I. L. S. 10 Mad. 282 

« n TT fi es f, es 011 deb uttsr lands— 

Owner and holder”— Bang. Act IX of 1ft!M 
s. 56. Bengal Act IX of 1880 contemplates ^ the 
payment o* the cesses by persons beneficially 
interested m the land in respect of which the cessel 
are levied The words “ owner and holder” 
m s. ofi of that Act are not limited to any one per- 
son, nor ior the purposes of that section must the 

owner be m actual possession. The plaintiff, who 

was a patmdar of the defendants, having paid cer- 
tain cesses in respect of what he described in his 
plaint to be debutter lakhiraj lands ’ ’ lying with- 
in the ambit of his patni, sued the defendants to 
recover the amount of such cesses. The defendant 
admitted that he was proprietor of the estate in 
which the lands were situated, but denied his 
liability for the cesses. Held, that the defendant 
was not liable to pay the amount of the ; cesses, 
but that the person liable was the idol through 
its shebait, or some person in receipt- of the rents 
and profits of the land, or some person in actual' 
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CESS— contcl. 

possession of tiie land in occupation of it. Copal 
Chunder Sircar v. Adhiraj Aftab Grand 
Mahtab . . . I, Xc. R. 10 Gale. 74:3 

9, Abwabs paid before Perma- 

nent Settlement — Bang. Reg. VIII of 1793 , 

,<s, 54 — Beng. Reg. IV of 1794— Beng. Reg. V of 
2812 , 8. 3— Beng. Act VIII of 1869, s. 11— Act 
X of 1859, s. 10 — Contract Act (IX of 1872), s. 23. 

Where it is not actually proved that abwabs 
have been paid or have been payable before the 
time of the Permanent Settlement, a landlord is 
not legally entitled to recover them as against his 
raiyats, even assuming that by the custom of the 
estate the raiyats, and their ancestors before them, 
have for a great number of years paid such abwabs. 

Semble : That a claim for the recovery of abwabs 
existing before the time of the Permanent Settle- 
ment would not be enforceable. Chultan Mahton ? ? 9 k w wiaw ^ 

according to usage from time immemorial, to a 
temple in that town, was abolished by Act XIX 
of 1,844 : — Held, that it was a cess of a mixed kind, 
local and indirect, upon the trade of a cotton buyer 
carried on in Broach, -attaching when he bought 
cotton in that town for exportation, and that it 
fell within the meaning of that Act, so that the 
right to claim it had been thereby abolished. 

Kalyanraiji v. Moeussil Company 

1". j_j. Si. 3LA Bom. 528 
Ij. R. 17 I. A. 103 

13. — — - - - Illegal cess — - 

Asul and abwab—Rent — Bengal Tenancy Act (VIII 
of 1885), ss. 3 (5), 74 — Beng. Reg. VIII of 1793 , 
ss. 54, 55, 57, 5S, 61 — - Beng . Reg. V of 1812, ss. 2 9 
3. In a s nit f o r rent at the rate of 3122-2 per annum 
the defence was that the yearly rent was not R22-2, 
but R18-1.0-6, and that the difference was made 
up of certain illegal cesses such as Sarah, neg, and 
Munich, which had been paid for a long time with 
the rent and without specification in the rent re- 
ceipts. Both the lower Courts found that 111 8-10-6 
was the defendant’s asul jama. Held by the Pull 
Bench, upon a review of the history of abwabs, 
that the amounts sued for under the head of sarnie, 
neg, and khuruch were abwabs, and were there- 
fore not recoverable, and that all additions to the 
actual rent under the denomination of abwabs 
are illegal, and any agreement to pay them is void. 

Pudma Nund Singh v. Baij Nath Singh , I. L. It. 

15 Calc. S28 , dissented from. Per Peth.eram, 

C.J. The law, whether under the Regulations, 
or the Bengal Tenancy Act, or as laid down by the 
Privy Council in Tilukdari Singh v. Chultan Mahton, 

I. L. R. 17 Calc. 131 : L. R. 16 1. A. 152 , is the 
s ame, namely, that no imposition under any name 
whatever shall he recovered from the tenant for 
or an account of the occupation or tenure of the 
land beyond the sum which has been fixed for rent, 
whether that sum has been paid by agreement or 
by judicial determination between the landlord 
and the tenant. Any contract, whether express 
or implied, to pay anything beyond that sum, under 
any name whatever, for or in respect of the occupa* 

t 

, 1 

1 


i 


v. Tilukdari Singh . I. X*. S. 

In the same, case in the Privy Council : Held, 
affirming the High Court decision, that payments 
over and above rent, and described as abwabs in 
the zamindari accounts, for which as abwabs, the 
tenant was sued, were held to be rightly treated 
as abwabs and not as forming part of the rent fixed. 
They were held not to be recoverable from the 
tenant, although they had been paid for a period 
of unknown length, and according to a long stand- 
ing practice, not having been, if payable at the 
time of the Permanent Settlement, consolidated 
with the rent, as they should have been if then 
payable, under s. 54 of Regulation VIII of 1793. 
Not having been so consolidated, they could not 
be recovered under s. 61. If not payable at the 
time of the Permanent Settlement, they came 
under the term of new abwabs, and in that case 
were illegal under s. 55. •Tiltjxhdaei Singh v. 
Oiitjlhan Mahton . I. Ij. E. 17 Calc. 131 
Is. B. 18 1. A. 152 

10. Illegal cess— 

Abwabs — Bengal Tenancy Act (VIII of 1885), 
ss. 74, 179— Beng. Regs. VIII of 1793, s. 54 ; V of 
181 A ss. 2 and 3 ; and XVIII of 1812, s. 2. What 
is or is not an abwab must depend upon, the cir- 
cumstances of each particular case in which the 
question arises; Where by a kabuliat dated 1869 
the defendant, as holder of a mokurari tenure, 
agreed to pay a certain fixed sum as rent, and 
also certain items designated tehwari and salami, 
it was held that they were not illegal cesses within 
the Pull Bench ruling of Chultan Mahton v. Tiluk- 
dari Singh, I. L. R. 11 Calc. 175, not being uncer- 
tain and arbitrary in their character, but specific 
sums which the tenants agreed to j)ay to the land- 
lords, and the payment of which, no less than the 
payment of the rent itself, formed part of the con- 
sideration upon which the tenancy was created, 
and which were in fact part of the rent agreed to 
be, 'Jpaid, although not so described ; they were 
recoverable therefore under Reg. V of 1812. 
PUDMANTJND SlNGH BAHADUR V. BAIJ NiATH SlNGH 

I. It. B. 15 Gale. 828 


CESS — contd. ■ 
11 . • 


. , ; — — — Cess Act (Bengal 

rc? Public Demands Recovery Act 

(Bengal Act 1 II of 1SSG), s. 10— Personal debt — 
Recovery o, cesses Property belonging to a person 
not record ed as proprietor. An amount due on 
account of cesses under the Bengal Cess Act, 1880, 
is only a personal debt and cannot properly be 
recovered under the Public Demands Recovery 
Act, 1880, from the property on which it is assessed, 
when such property belongs to a third person who 
may not have been recorded as proprietor under 
Bengal Act VII of 1876. Shekaat Hossain v. 
Sasi Kar . I. It. E. 19 Cale. 783 

12. — .... : — - Construction of 

Act XIX of 1844, abolishing cesses on trades— 
Bombay town duties. On a question whether a 
cess of two annas per candy on all cotton bought 
in. and exnorted from. Broach umid Tver TPa 'huwnv 




digest op cases. 


CESS — contd. 

tion of the land cannot be enforced. The case of 
Pudmmund Singh y. Baij Nath Singh, I. L. R 

rtf ft- S2 mi jj b ® en „ 0Ten ' ule( l by the Privy 
Council m Ttufkan Singh v. Chultan MauZ 

gJL f rft L - R 16 LA - m - Per 

tiH0SE, J. If m any given case the Court finds 

Seed’ W *“"£"• ,W ? s P e °ified in the lease, or 
agreed to he paid, is a lawful consideration for the 
and occu^tion of any land , StTo say H 

i Wnl W n’ ? Hb0U Z h not described 
that it 4 r>nt n w ? u ^ J® justified in holding 
u ,, , ”n j 111 a bwab, and is recoverable by the 

landlord, Pudmanund Singh v. Baij Nath Singh, 
15 Calc. 8~8, explained. Ridha Peosad 
Singh v. Bal Kowae Koew osad 

I. Ii. E. 17 Calc. 726 


CESS — contd . 

referred to and followed. Bcisanta Kumar Mow 
Choivdry v. Promotho Nath Bhattacharjee, I. L. It 
<-o Calc. ISO, distinguished. Krishna Chandra 
bEN v. SUSHILA SOQNDTJRY DaSSEB 

I. L. E. 20 Calc, 011 
3 C. W. 3ST. 60S' 


CUtikifaT. Acf(BmZl Act 

H Jf f *>)-« /- ™ of cZZari to 
under mini seltlement-Rcnt- 

Bengal Tenancy Act (VIII of 1885), ss 3 151 

*T laiim VU } °f ™Z"- « «nd 

able ^tlTp^ W- 

not I 61 ? 0 ® lT aS that ** T “ iile S al cess » and could 
not be legally recovered. fltfrf, that as the ™v 

ment of the chowlridari tax was one of the tf. J " 
of the patni settlement itself, S ^ n ^“d 
into between parties competent to j 

was made for valuable consideration nnrl 
regulation declares that pa^tX^hTt 
deemed to be vahd tenures in perpetuity accord! 
ing to the terms of the engagements under which 
they are held,” and, moreover tho + 

which the patnidar agrees to pay as olinwPvw 
taxis paid quite as much on account of the occupT 
tion of the property as that which is expressly cal W1 
the rent, and is part of the ground rent quite as 
much as the latter, it is not an abwab, and is there 
fore, recoverable. Surnomoyee Dabee v. Koomar 
Purresh N (train Boy , I. L. M. 4 Calc 57 ft ma -l 
Tilnlcdhm Singh v. Ghnltan Mahton , L L M™17 
Calc. 131 and Radha Prosad Sinah v * ft, ji‘ ' 
KoeriJ.L. JR. 17 Calc. 726 , dttSshld S* 
mnd Singh v. Baij Nath Singh, 1 L r' 15 cZe 
referred, to. Assanttlla B " ™ 

* Ti ^abasini . I. L. Excite ! 680 


^ " ™ — 7 " — ■ Stipulation for 

payment of ccsses-Rent-Bengal Tenancy Act 
(Mil of 1S85), s. 3, cl. 5, ss. 179, 195. Where it 
was stipulated in a patni lease that the patnidar 
was to pay on behalf of the zamindar two sums 
ot money, one sum as cesses upon the property 
to the Collector and another sum as expenses for 
", e maintenance of a masjid on the property to 
‘•He party who had to conduct the expenses of the 
maspd respectively: H eld, that the two items of 
money are lawfully payable on account of the use 
and occupation of the land, and are, therefore,, 
rent. Assaniillah Khan Bahadur v. Tirthabashim',. 

Cede. 6S0, and Rutnessur Biswas v. 
aurtsh Chunder Bose, I. L. B. 11 Calc. 221, dis- 
tinguished. Mohebut Ali v. Mahomed Faizul- 

UH 2 C. W. IT. 455 

See Ba santa Kttmabi Debya v. Ashtjtorh 
Chhckeebutti . I. L. E. 27 Calc. 67 

4 C. W. IT. 3 
17.. 


Act (VIII of 1885), ss.. 71 and 179^SuSZ 
for payment of abwal— Permanent tenure-holder. 

r e ! e ? da “!l’ a dar P atn >dar, stipulated in the 
kabuhat for the annual payment of R4 in lieu nf 
certain quantities of jack fruit, bamboos, and fish 
xms stipulation was contained in a clause verfeeth- 
distact from that containing the payment of rent 
which was^ payable quarterly. Held ? that (*) such 
'ff" a stipulation for the payment of 
an abwab ; (n) a stipulation for the payment of 
an abwab, under a permanent mokurari lease ia 
vahd, and s. 74 of the Bengal Tenancy Act dne! 
not control s. 179 of the Act. S* ^ 
v. Tirthabashini, I. L. R. 22 Calc » !!i i f 
Chum Bose v. Tutsi Das Sarlcar,' 2 C.’w. 


«. 7 'i TTTTT - : — Bengal Tenancy Act, 1885.. 

„ . ,f jl impositions upon tenants under the 
denomination of abwab,” etc., and “all stipula- 
tions and reservations for the payment of such,” 
1 r l e "f c ! s - 74 of the Bengal Tenancy Act,, 
f- i 4° b ° til past and Diture stipulations ; such 
stipulations made before the passing of the Bengal 
lenanoy Act are therefore void. Jotindra Mo- 
hun Iagore v . Chandra Nath Safux (1S02) 

6 C. W. N. 360 
- Bes judicata— Illegal cess not 


juuicata —illegal cess not 

Arf d ltx° lU l 0 J me rj™ f - f°r rent— Bengal Tenancy 
Act, IS So, s. 74. Where, in a suit for rent, the rent 
claimed expressly includes an item which is objected 
to as an illegal cess, the mere fact that, in a previous 
S + Ult betw f en the same parties regarding the 
X 6 XT’ / ? defei ? da 1 n t did not raise the same 
plea, although he could have done so, would not 
“V 1 ? 6 . a »sence of a judicial determination of the 
point m the previous suit, preclude him from rais- 

Mmdul v P ? ^ S 1 ® / ubs ^ uent suit. Kailash 
Mondui \ . Baroda Sundan Bast, I. L. E. 24 Calc. 
tU> loilowed. Radha Prosad Singh v. Bal 

L L - R - 17 Calc 72R " efe « ed to 

VVoomesh Chandra Maitra v. Barada Bass 
Maitea (1900) . . X. L. K. 28 Calc if 

19 

Collection charges— Lease, consideration for. A fixed 
amount mentioned in a lease as payable annually 
hcinf lf 101 ] cl ? ar § e ; s , m ad dition to rent, the totil 
a i he ama and forming the eon- 
£? f or the !ea f> » not to be regarded as an 
abwab, but is m reality a part of the rent and 

Jawl era n 6 as r SUC r h ' ^horned Fayez Ckowdry v. 
Jctmoo Gazee I. L. R. 8 Calc. 730, referred^ to 
ChuUan Mahton v. Tilukdari Singh, I. L. R. U Calci. 
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CESS — conoid . 

175, and Bad, ha Prosad Singh v. Balhowar Koeri , 2, 
L. R. 17 Calc . 7:2(5, distinguished. Radha Char an 
Ray Chowdhry v. Golak Chandra Ghose (1904) 

I. L. R. 31 Cale. 834 
s.c. 8 C. W. N. 529 


20 .- 


Mela, profits of 

— Cess Act (Bengal Act XI of IS SO), ss. 4, 5, 6 — 
Annual value of land— Rent A rnela or fair was held 
yearly on lands included in the holdings of agricul- 
tural tenants, at a time when they were not used for 
agricultural purposes, by certain persons, called 
fakirs, who executed in favour of the zemindar a 
JeabuUat agreeing to pay an annual sayari chandina 
jama for the right to hold the fair. The fakirs gave 
the right to hold the fair to ijaradars , who derived 
profits by levying tolls on sellers of cattle and other 
animals at a certain rate per animal, from stall- 
keepers at so much per stall and from certain other 
persons frequenting the fair. Held, that the profits 
were not paid by the tenant to the landlord, nor 
for the use and occupation of land, and, conse- 
quently, were not rent, and did not fall within the 
definition of 4 4 annual value of land 5 * in s. 4 of 
the Cess Act ; and that an assessment of cesses 
made by the Collector on the basis of such profits 
was illegal and ultra vires. Held, also, that the 
fact that the profits were not exempt from income- 
tax was no bar to cesses being assessed thereon. 
Manindra Chandra Nandi v. Secretary of State for 
India , I. L. R. 34 Calc. 257, approved. JJmed 
Rasul Shaha Fakir v. Anath Bandhu Chowdhuri, 
I. L. R. 28 Calc. 637 , disapproved in part. Held 
by Brett, Woodegffe and Mookerjee, JJ 
that the fakirs , the ijaradars , the cattle-sellers and 
stall-keepers were mere licensees and had no in- 
terest in the land. Secretary of State for 
India v. Kaettna Kanta Chowdhry (1907) 

I. L. R. 35 Calc. 82 
11 C. W. 3ST. 1053 

CES8 ACT (BENG. IX OF 1880). 

See Bengal Cess Acts. 

See Cess, 

certificate issued under. 

See Sale . 10 C. W. 1ST. 969 


— ss. 4, 5, 6. 

See Cess. 


I. L. R. 35 Cale. 82 
11 c. W. X. 1053 


. ss. 14, 94, 95. 


See Penal Code, s. 177 

13 C. W. N. 191 

— -s. 41. 


See Landlord and Tenant. 

12 C. W. 1ST. 154 


CESSER, PROVISO FOR. 

See Will — Construction. 

12 B. L. R. I 

OE BRITISH TERRITORY 
IN INDIA. 

1. Evidence of cession — Transfer 

or re-arrangement of jurisdiction in British territory 
-Statutes 3 & 4 Will. IV, c. 85, s. 43-Statutes 
24 & 25 Vic., c. 67, s. 22— Statutes 24 & 25 Vic., c. 
W4,' s. S— Evidence Act, s. 113— Effect of cession of 
territorial 'jurisdiction . The power to cede terri- 
tory was not one of the powers to which the Secre- 
tary of State for India in Council succeeded 
under 21 & 22 \ ic., c. 206, when the Govern- 
ment of India was by that statute transferred 
to Her Majesty, inasmuch as such a power was 
not possessed by the East India Company. 
Damodar Gordhan v. Ganesh Deoram 

10 Bom. 37 

Held, on appeal to the Privy Council, as follows : — 
Semble: That the general and abstract doctrine 
laid down by the High Court at Bombay, that it is 
beyond the power of the British Crown, without 
the consent of the Imperial Parliament, to make 
a cession of territory within the jurisdiction of any 
of the British Courts in India, in time of peace, to 
a foreign power, is erroneous. Where an objec- 
tion is taken to the territorial jurisdiction of a 
British Court, on the ground that the territory 
over which the jurisdiction of the Court extended 
has been ceded to a foreign power, such a cession 
must be regularly proved, and cannot be established 
by uncertain inferences from equivocal acts. An 
agreement on the part of the Government of India 
purporting to transfer certain villages, forming 
part of a Regulation province within the Bombay 
Presidency, and subject to ordinary British juris- 
diction, to the extraordinary jurisdiction of the 
Political Agency of a Native State, does not 
constitute a cession of territory. A re-arrange- 
ment of jurisdiction within British territory in 
India, by the exclusion of a certain district from 
the Regulations and Codes there in force, and from 
the jurisdiction of all the High Courts, with a view 
to the establishment therein of a. native jurisdic- 
tion under British supervision and control, cannot 
be carried out except by legislation, under the 
provisions of the Imperial Statutes 3 & 4 Will. 
!V, c. 85, s. 43 ; 24 & 25 Vic., c. 67, s. 22 ; and 24 
& 25 Vic., c. 104, s. 9. The Governor General in 
Council being precluded by the Act 24 & 25 Vic., 
e. 67, s. 22, from legislating directly as to the sove- 
reignty or dominion of the Crown over any part of 
its territory in India, or as to the allegiance of 
British subjects, cannot, by any legislative Act 
(e.g., by The Evidence Act of 1B72, s. 113) 
purporting to make a notification in the Govern- 
ment Gazette conclusive evidence of a cession of 
territory, exclude judicial enquiry a$ to the nature 
and lawfulness of that cession. Where the found- 
ation of the jurisdiction of a British Court over 
the subject-matter of a suit and the parties there- 
to is territorial, and the territory by a valid cession 
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CESSION OP BRITISH TERRITORY IN 
INDIA —conoid. 

ceases to be British, the jurisdiction of the Court 
can no longer be exercised, whatever be the stage 
or condition of the litigation at the time of such 
cession. Damodhar Goebhan v. Devram Kanji 
I. Ii. R. 1 Bom. 367 
25 W. R. 261 : L. R. 3 I. A. 102 

2. Rower of Crown to cede. 

Held, that the British Crown has the power, with- 
out the intervention of the Imperial Parliament, 
to make a cession of territory within British India 
to a. foreign prince or feudatory. The opinion 
expressed by the Privy Council in Damodhar Go r~ 
dhan v. Devram Kanji , I. L. R. 1 Bom. 367 , fol- 
lowed. Question as to what amounts to a cession 
in sovereignty discussed. Lachmi Narain v, 
Partab Singh . . . I. L. R. 2 All. 1 


CESTUI QUE TRUST. 
See Trustee 


9 C, W. N. 9 


Appointment of Cestui 

que trust as trustee— Indian Trusts Act {II of 
1882). There is no provision in the Indian Trusts 
Act (XI of IS 82) that a cestui que trust shall not 
be appointed a trustee. He is not as such in- 
capacitated from being trustee for himself and j 
others ; but as a general rule he is not altogether 
a fit person for the office in consequence of the 
probability of a conflict between his interest and 
his duty. Ashidbai v. Abdulla (1906) 

I. L. R. SI Bom. 271 

CHAIRMAN. 

See Company — Meetings and Voting. 

I. B. B. 15 Bom. 164 
See Limitation Act, 1877, Art. 36. 

I. Is. B. 22 Mad. 342 

See Magistrate, jurisdiction of 

General Jurisdiction. 

I. Xi. R 15 Mad. S3 
See Specific Belief Act, s. 45. I 

I. I», R. 19 Calc. 192, 195 note, 198 

— — of municipality. 

See Bengal Municipal Act, 1884, s. 45. 

I. L. B. 20 Calc. 448 

See Calcutta Municipal Consolida- 
tion Act, s. 31. 

I. L. R. 19 Gale. 192, 195 note, 198 
I. I.. R 22 Calc. 717 
See Damages, suit for. 

I. L. R 34 Calc. 883 

char 

See Cudh Laws Act. 

I. U. R 26 All. 574 

CHAIaGENI OR MULGENX TENURE. 

See Landlord and Tenant. 

I* D.R 30 Mad. 528 


CHAMBER JUDGE. 

See Guardian and Wards Act. 

, I. Ii. R. 31 Bom. 590 

1 See High Court Rules. 

I. Xj. R 32 Bom. 163 

CHAMBERS. 

See Receiver , I. E, R 28 Gale. 250 
CHAMPERTY AND MAINTENANCE. 

See Contract Act, s. 23— Illegal Con- 
tracts — Against Public Policy 

I. Ijc B. 18 Mad. 374 

See Contract Act, s. 23— Illegal Con- 
tracts — G ENERALL Y. 

I. Ij. R. - 5 Calc. 4 

See Bight of Suit . 9 C. W. N. 477 

See Vendor and Purchaser. 

I. Ii. R 27 All. 271 

1. Maintenance — Void agreement 

— ■Alienation by Hindu widow — Waste. A Hindu 
widow, as the heiress of her husband, sued his four 
surviving brothers, who retained the enjoyment 
of the whole joint estate, for the recovery of her 
share. While the suit was pending, on the 24th 
April 1859, she entered into an agreement with the 
defendant G , by which, after reciting the nature 
of her claim, and stating that she was too poor to 
prosecute it, she assigned to him all she might be 
entitled to receive from the joint estate in rhdit 
of her deceased husband, together with all interest 
and accumulations thereon, and all advantage 
to be derived from the suit about to be instituted 
by the defendant G, and. she appointed him her 
attorney to institute and carry on any suit in her 
name for recovering her right and share in the 
property; it being agreed that he should retain 
one moiety of what might be recovered absolutely 
tor his own benefit as remuneration, and out 
of the Other moiety should repay himself such 
sums as he might from time to time have advanced 
or paid for her maintenance, with interest at 12 
per cent, per annum, and also such sums and costs 
as he might from time to time have advanced or 
been put to m carrying on the suits, with interest at 
12 per cent, per annum, and should pay over the 
residue to the widow herself. Subsequently that 
suit was withdrawn. In May 1859, the widow, by 
6-, bled a fresh bill against her husband’s survi vino- 
brothers for recovery of her husband’s share in 
the estate together with accumulations', and in 
August 1861 obtained a decree for a large sum of 
money out of the joint estate—" the whole to be 
enjoyed by her as a Hindu widow in the manner 
prescribed by Hindu law.” By a deed dated 
November 14th, I860, G assigned his interest under 
the assignment of April 1859 to Ii S , the defendant.' 

In a suit brought on the 22nd February 1866 by 
the reversionary heirs of the husband, in the Court 
of the Principal Sudder Ameen of Hooghly, against 
the widow, <7, and H S, the last one of whom alone 
resided m Calcutta, which suit was on the 23rd of 
April 1866 removed into the High Court on the 
application of G and H S 9 it was prayed that the 
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CHAMPERTY AND MAIN TEH AH' CE — 
contd. 

agreement of April 1859 and all sub-assignments 
that might have been made be set aside as void, 
and that the money should be paid into Court and 
kept there during the life of the widow defendant 
for the benefit of the reversionary heirs, and in 
order to prevent waste. Held by Pheae, J., 
•that the suit, being one to prevent contemplated 
waste, was not barred by lapse of time. The 
.agreement of 4th April 1859 was void as. being 
without definite consideration, and being in the 
nature of a gambling transaction, not valid against 
heirs under Hindu law ; and it was also void, being 
of a ehampertous nature, and contrary to public 
policy. The law which forbids and avoids all acts 
contrary to public policy, and subversive of the 
general interests of society, is in force in tills 
country. Independent of the Charter, there is a 
power inherent in any Court of Justice which 
receives its authority from the State to make 
the interests of private persons subordinate to 
those of the public, and to take care that where 
they are in conflict, the latter should prevail. 
Held on appeal by Peacock, C.J., and Mac- 
eheRson, J., that the suit could be maintained 
for the relief sought, and for the protection of 
the property; that the deed of the -;th April 
1859, so far as it related to the moiety of the 
property assigned to the defendant G absolutely, 
was not binding on the plaintiffs or on the perse ns 
who, upon the death of the widow, might succeed 
to the property of her deceased husband/ Though 
not void on the ground of champerty, it was an 
unconscionable bargain, and a s|)eculative, if not 
a gambling, contract, and there was no necessity 
for such an alienation by the widow. But so far 
as regards the assignment of the moiety as security 
for the advances and expenses which G or his 
assigns might reasonably and properly ma,ke or 
incur for the maintenance of the widow, for carry- 
ing on the necessary proceedings to enforce the 
rights, with 12 per cent, interest on such advances, 
it was not void, but created a charge upon thafc 
moiety, which was binding upon the reversionary 
heirs of the husband to the extent of such advances 
and expenses. There was legal necessity for such 
charge, and it affected the moiety both of principal 
and accumulations. Held by Macpeerson, J., 
that the agreement of April 1859 was void by 
English law as being a mere gambling transac - 
tion and contrary to public policy and illegal. 
■Grose v. Amritamayi Dassee 

4 B. L. R. O. C. 1 : 12 W. R. O. C. 18 

% Assignment of debutter land 


in consideration of defendant ejecting by 
-suit, at his own cost, the Brahmins, etc. A 
Hindu widow, together with the next heir, joined 
in assigning to the defendant a debutter estate, in 
consideration of the defendant conducting, at his 
own cost, proceedings for the ejection of Brahmins 
and Banias then in occupation as poojaries to 
conduct the worship of the idols ; and upon the 
condition that he should thereafter conduct such 
worship, and out of the proceeds and offerings 


CHAMPERTY AMD M AIMTEM ANT CE — 
contd. 

retain three-fourths for his own purposes and for 
hospitality, and pay the remaining fourth for the 
maintenance of the widow and the heir. Held, 
that the assignment was valid, the purpose for 
which the lands were dedicated being provided 
for ; and that, although the transaction amounted 
to champerty, that was no ground for treating it 
as invalid. An assignment between Hindus of 
property the subject-matter of litigation, on con- 
ditions which constitute champerty, is not on 
that ground invalid. J adubindtj Obhtkajbbe v, 
Lokenauth Geree Marsh. 80S: 2 Eay 160 

3. : — Bond given to secure money 

for litigation. A suit will lie on a bond given for 
the purpose of securing money to be expended in 
carrying on law proceedings. Nobeen Chunder 
Ghose v. Eamgogernath Gope 

W. E. 1864, 08 

4. Transfer of property for 


purpose of litigation. The Courts will not 
interfere when a transfer is completed at once, — 
e.g., when a party buys a certain share of a 
litigant’s risk and stands or falls by his purchase, 
having only the right to recover his share from the 
party suing if the latter wins his ease, and having 
no claim at all if the Courts decide against him. 
Qucere: Whether, in the present state of the law 
in India (1864), champerty can be pleaded at 
all. Punchanun Muzoomdar v. Dooega Nath 
Roy W. R. 1304, 300 


5. 


. Law in Bengal. Held by 


Glover, J. (Macpherson, J., dissenting), that 
there is no law against champerty or maintenance 
in Bengal. Panck Cowree Mahtoon v. Kales 
Chtjrn . . : . .9 W. R. 490 

8. Assignment of interest for 

purpose of litigation. Queer e : Whether cham- 
perty or maintenance, according to English law, 
is forbidden by the law of India. W 7 here A sues 
in respect of his own merest for the violation of a 
contract made for him by B as agent only, the 
assignment of B 7 s interest in the agreement, in 
order to enable A to bring his suit, is not cham- 
perty or maintenance. Fischer v. Kamala 
Naicker 

3 W. R. P. C. 88: 8 Moo. I. A. 170 
JugmohunLal v. Buddtin Koer 9 W. R. 243 


7. 


Agreement against public 


policy — Void agreement. R, entered into an agree- 
ment with G that if a suit which was then about to 
be brought by G for the recovery of certain lands 
should be decided in favour of G, B, was to pay G 
R85, and G was to make over to B half the land 
recovered. B was to pay B50 in certain propor- 
tions, which B was to lose if the suit was not de- 
cided in favour of G. G recovered, the land, and 
R then sued him upon the above agreement. 
Semble ; That the agreement was not void on the 
ground of champerty ; at any rate, that it was 
capable of explanation by a consideration of the 
surrounding circumstances, which the plaintiff 
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CHAMPERTY A3SFD MAINTENANCE- 
contd . 


should have had an opportunity of giving in 
evidence. Ramrav Khtjnderav v. Govind Pand- 
SHET • .8 Bom. A. C. 63 


Maintenance— A pplicaiion of 

law of champerty— Duty of Court— Specific per- 
formance of lease savouring of champerty. The law 


£ -n i i — — wvv*. vioutuvpvivy. juie ia,w 

or England as to the offences of maintenance and 
champerty does not apply to natives of India. 
In dealing with objections to their contracts, on 
the ground of maintenance and champerty, the 
Court must look to the general principles regarding 
public policy and the administration of justice 
upon which that law at present rests. To consti- 
tute “ maintenance” improper litigation must 
have been stirred up with a bad motive for 
purposes contrary to public policy and justice 
14 Champerty ’ 5 is a species of “ maintenance” and 
of the same character, but with the additional 
feature of a condition or bargain providing for a 
participation in the subject-matter of the ° litiga- 
tion. Specific performance decreed of a lea'se, 
though the lease formed part of an arrangement 
whereby, as a consideration for the lease, the 
plaintiff was to lend the defendant money to enable 
him (inter alia) to commence proceedings against 
the then tenant of the subject-matter of the in- 
tended lease. Pitchakutti Chetti v. Kamala 
Nayakkan . 1 Mad. i.53 


9. Agreement to carry on law- 

suit Public policy. One M II, being apprehen- 


sive that (m consequence of an action of trespass 
m the Supreme Court which M R and A R had 
brought against P P) he was in danger of beinc* 
deprived of a piece of land of which he was then 
possessed, entered into an agreement with K N 
that he, K N, should conduct the pending case at 
his own costs and necessary expenses, and that 
alter M H should have proved that the piece 
of land was his sole property, K N and M H should 
erect a building on it at their joint expense, and 
that the rents and profits of such building should 
be enjoyed by K N and M II jointly during the 
lifetime of M H, after whose death the property, 
with the building, was to be the sole and absolute’ 
property of K N. Held, that the above agreement 
{when considered in connection with its surround- 
ing circumstances) did not savour of maintenance 
or champerty, nor was it void as being against pub- 
lic policy. ^ The question as to how far the English 
law relating to maintenance and champerty is 
applicable to Hindus in the presidency towns 
considered. Queers : Whether that law was ever 
applicable to cases where pecuniary assistance 
is afforded to defendants. Damodhar Madhavji 
v. Kahandas Naranda . 8 Bom. O. C. I 

imSkW* • ^validity of contract on 

gronna of maintenance— Agreement against 
pubhc policy. A commissariat officer named M 
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s ? cure ^mself, M caused L to execute a 
wm leavmg his whole estate to M. Testator 
and legatee perished together in the Persia steam - 
ship in IS 64. The Administrator General of Madras , 
administered to L's estate, but the personal 
representatives of M contested the right of the 
Administrator General to pay over the fund to- 
those of L. The result was that A’s representa- 
tives were recommended by their attorney, V, 
to apply to one J (the present plaintiff), who was 
also a client of C\s, for the necessary funds. J 
consented to advance money for the purpose of 
the suit, and on the 28th July .1869 a so-called deed 
of mortgage, drawn up by C, was executed be- 
tween the present defendants as mortgagors and 
the plaintiff, J, as mortgagee, whereby, m consi- 
deration of an advance of the sum of E 5,000 (the 
receipt of R 1,800 of which was by the instrument 
acknowledged) to be made by J to such attorney 

“if :l hou , ld , se ! ect > beforo the 31st of December 
1669, the defendants mortgaged everything which 
they might be entitled to recover by suit, the 
mortgage to be defeasible on payment of 50 per 
cent, of what they might recover by suit, and a 
further 50 per cent, upon all to which they might 
be entitled as the persons entitled to L's estate., 
lhey also covenanted to repay the money lent 
with interest. The present defendants succeeded 
m their suit against the Administrator General, 
and this suit was brought by J to recover a com- 
mission of 50 per cent, on the sum recovered, and the 
sums advanced, with interest. Defendants denied 
that plaintiff had fulfilled his part of the agreement 
and alleged that in consequence of his neglecting to- 
supply funds they had been compelled to borrow 
of a third party. They also pleaded that the agree- 
“ e “* , void , fo , r champerty and maintenance. 
Held, that by tne law of England, which prevailed 
m the present suit, this contract was clearly void., 
being contrary to the plain provision of the com- 
mon and statute law against maintenance, and that 
it was also void as being contrary to public policy*. 

7 C r^i* rther found that the plaintiff had 
failed to fulfil his part of the contract, but allowed 
him Recover the sum really advanced by him,, 
mz., R 2,200 with interest. Mulla Jaefarji Tyeb 
Ali v. i acali Kadar Bi . 7. Mad. 128 

— ' Contraet witl1 a litigant to 

dSaute f ir dS >° n Secm ? ty of Property in 
dispute— Maintenance. A contract made in 


? , s umuer named. 31 

a J ^ amed L, who was employed to put 

UW ar k ^ f 16 m 0ney of M > 01 his own, various 

lar a e contracts. Two accounts were opened in 
several houses of agency in the names of M and 


, . ... r xa uunuraei, inaae m 

to ood faith by a person with a litigant to supply him 
with funds to carry on the suit on the security of 
the property m dispute will be enforced. Such 
a contract is distinguishable from an officious in- 
termeddling m the suits of or acts 

t0 Prevent unnecessary litigation. Queers : 
Whether contracts- involving maintenance and 
champerty, as those offences are defined by 
hmgish law, will be enforced. Nuthoo T.at.i-. v. 
-DtTDREE PeRSHAD . . 1 yg-' j 


— Purchaser joining in suit 
property. Where the purchaser 


^ , It v ' wutire one purenaser 

of a share of land joins his vendor in a suit to- 
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recover his own property, his action cannot be 

termed 4£ nhfl.Trmprf'ir ” Mtt-kttt* a itttttw c T ,T rt « 


’ champerty.” 
Bhodoy Singh 


Munirakhun Singh v. 

12 W. R. 133 


13. Speculative purchase of 

right of appeal. Quaere : Ought the speculative 
purchase of a right of appeal to be recognized by a 
Court of Justice ? Troyluckonath Banerjee 
v. Brindabun Chundee Sirkar Chowdiiry 

IS ¥. E. 438 

14. --- Suit by assignee against 

assignor — Maintenance. An assignee of pro- 
perty is not entitled to recover against his assignor 
on . the footing of a champertous contract. An 
assignee of property whose assignor was not in 
possession when the assignment was made, can 
only recover, even from the hands of third persons 
upon showing that he would have had a right to 
enforce specific performance of his contract against 
his assignor if the property were come back to the 
hands of the assignor. Boodhun Singh v. Ltjtee- 
Ft7N • - - 22 W. E, 535 


15. 


Alienation by Hindu 

widow. K D, a Hindu widow, having applied to 
E 8 to aid her in leaving the family dwelling- 
house of her late husband, G 0 C, where she alleged 
srm was improperly treated and placed under res- 
traint by the plaintiff, her husband’s sole surviving 
brother, H 8, at his own cost, enabled her to do so. 
fehe then applied to H 8 to advance funds for the 
payment of certain debts incurred by her in conse- 
quence of the plaintiff’s refusal to pay her any 
portion of the family estate, to allow her a monthly 
sum for maintenance, and to manage and conduct 
tor her a suit which she proposed to institute to 
establish, her right to a portion of the joint estate ; 
aad ^ ^ consented to do so upon certain terms, 
which were embodied in a deed by which K D 
assigned to E 8 all her right, share and interest 
as widow of G C 0 in the joint estate and in the 
a 5 can ^ iatlons thereof, and in the separate estate 
o± A 6 G, and ail benefit to be derived from the 
intended suit ,* on trust, first, to repay all the 
costs of the suit ; secondly, to retain, by way of 
remuneration for managing the suit, one half of 
what might be recovered therein ; and, thirdly, 
to hold the residue as security for repayment, 
with interest at 12 per cent,, of the sums advanced 
by E 8 ; the surplus, after satisfying all such sums, 
to be paid to K D. Then K D, with the aid and 
under the management of E 8, brought a suit 
against the plaintiff and other members of the joint 
family of G C C for a declaration of her rights 
under the will of his father, R C, and for the ad- 
ministration of G C O’s share of the joint estate. 
The result of this suit was that K D was (among 
other things) declared entitled as a Hindu widow 
to it 1,01,302-14-10 in respect of the accumulations 
ot the joint property, between the dates of R 

» i ml „ G Gs . deatils > plaintiff paid the 
±t 1,01,30-- 14- 10 into Court, under an order made 
m the suit. K D subsequently obtained an order, 
undei which she took this sum out of Court, not- 


CHAMPERTY AND MAINTENANCE — 

contd. 

withstanding that the plaintiff applied for an in- 
junction to restrain her taking it out. Upon her 
obtaining that order, the plaintiff, as immediate 
reversionary heir of G G C, instituted the present 
suit against K D and E S , to restrain K D from 
taking the Rl, 01, 302-14-10 out of Court, and to 
compel her to bring back any portion thereof 
which she might have already received ; and for a 
declaration that the assignment to H 8 created 
no valid charge thereon. Held (following the deci- 
sion in the case of Grose v. Amritamayi Dasi, 4 
B. L. R. 0. C. I), that the assignment to E 8 was 
not binding on the reversionary heirs of G C C , 
except as regards the charge on one moiety for 
expenses incurred and advances made by H 8 whe- 
ther by way of maintenance or otherwise, with 
interest thereon at 12 per cent. Biswanath 
Chundee v. Khantamani Dasi . 9 B. L. E. 76 

16. Operation of conveyance 

pendente lite — Conditional transfer — Mainte- 
nance. N , claiming to be entitled to certain real 
and personal property as heir of one J, brought a 
suit under Act XIX of 1841 to obtain possession 
thereof ; and, in order to provide funds to carry on 
the litigation, executed an ikrarnama, whereby 
he purported to relinquish and convey to one K 
a moiety of his right, title, and interest in the pro- 
perty, in consideration of the sum of R50, K 
agreeing to take all proper steps and to defray all 
expenses necessary for the recovery of the property, 
which was valued in the ikrarnama at R 75, 000. 
K accordingly carried on the suit and incurred costs 
to the extent of R 1,700, but the suit was ultimate- 
ly dismissed. The property was afterwards taken 
possession of by the Court of Wards on behalf of 
one 8, who claimed under an alleged adoption by 
one A, the person last in possession. Thereafter 
K sold his interest under the ikrarnama, which he 
valued at R2, 18,000, to the plaintiff for the sum 
of Rl,700. In a suit brought against the Court 
of Wards as representing 8 for the recovery of a 
moiety of the property or its value, in which N 
refused to join as plaintiff and was made a defend- 
ant: — Held, that the suit was not maintainable ; 
the conveyance by N to K did not operate as a 
present transfer of the property, but only as an 
agreement to transfer it on conditions which were 
never fulfilled ; the plaintiff was not entitled to 
recover as against S, who was no party to the deed. ’ 
Held, also, that the transaction was void as being 
contrary to public policy, and one to which effect 
ought not to be given by the Court. Tara Soon- 
DAREE CHOWDHRAIN V. COLLECTOR OE MYMEN- 

singh . 13 B, Ii. R. 495 : 20 W. R. 446 

See Bhobosoondree Dasseah v. Issur Chundee . 
Dutt . . 11 B. Xu R. 36 : 18 W. R. 140 


17. 


Suit against public policy 


— Malicious suit by assignee of fight to sue — Main- 
tenance. In the case of a person who, having been 
defeated in a former suit, seeks out from vindictive 
feelings others who he thinks can establish a claim 
to the property in dispute, and prevails upon them. 
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to assign to him their supposed rights, it would be 
contrary to public policy to allow such a suit to be 

Mounw 1 t^^b SH ° NATH Dey Roy «■ Chtodeb 
JSIohun purr Biswas . . 23 W E 165 

18. 


w f dow „— ^7— Bond executed. by Hindu 
ma ™ e — Fraud-Undue influence 
zlmindlf^' 1 tlr6e oMdIess widows of a 

heb tn fh ? , tlt 'L ted „ a suit a S a i nst the rightful 
AVn 11 i. U3baIld s estate, iu which they un- 
successfully disputed his legitimacy. Previously 
thereto they had obtained advances of money from 
the present plaintiff, and executed in his favour 
an agreement and a bond, whereby they secured 
0 lm j P a y m ent of large sums in case they re- 
covered their husband’s estate, and virtually gave 
to him the entire control of their suit. Subsequent- 
Jy they agreed with the rightful heir to compro- 
mise the suit, which compromise, however, was 
never acted upon, partly owing, it was alleged, 
to the subsequent conduct of the heir. At the 
A. - °\ com P r omise the heir, who had just 
attained his . majority, and was without proper 
counsel or assistance, and acted under threats from 
the plaintiff, a powerful and wealthy banker, that 
he would carry on the litigation against him per fas 
' autnefas , was induced, contrary to his own i.udg- 
sem . e right, and without any evidence 
that the sum claimed was really due to the plaintiff, 
to execute a bond m his favour, whereby he bound 
imself to pay a large sum of money claimed by 
the plaintiff as being due from the widows ; the 
plaintiff on his part agreeing that he would treat 
such payment as a satisfaction of his claim against 
Uie widows, but meanwhile that he would retain the 
securities which he held from them. In a suit 
brought by the plaintiff against the heir to enforce 
the last-mentioned bond :~Hdd, , that the bond was 
wholly invalid and fraudulent as against the defend- 
ant, and that, as there was no privity of contract 
between the plaintiff and defendant indepen- 
dently of the bond, it could not stand as a security 
for anything which might be justly due from the 
widows. Quaere: Whether the plaintiff could have 
recovered from the widows, if they had been suc- 
cessful against the heir, the large sums of money 
secured by their bond and agreement. The law 
of champerty and maintenance is not the same in 
India as m England. The English statute with 
regard to champerty is not applicable in the 
oussil m India. The Indian Courts in every trans- 
action must decide upon the fact whether it is 
merely the acquisition of an interest in the subject 
of litigation bond fide entered into, or whether 
n is an unfair or illegitimate transaction got up 
tor the purpose merely of spoil, or of litigation, 
a sturbmg tbe peace of families, and carried on 
^ c °rrupff or other improper motive. Che- 
sambara Cbetty V. Benja Krishna Mrrmu 
Dtjcbanja ISLatker 

13 B. 3 j. R. p, c. 509 : Ii. R 1 X. A. 241 
22 W. R 148 

■Affirming the decision In the High Court. 

7 Mad. 85 
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:r— Agreement against public 
^ tam l ena ™e—M<dici<ms prosecution _ 

for and prooahU caus e— Practice— Security 

f°> costs btj a person not a parly to the suit. In 

A w^Vnrfl d A 7fch Jui -Y 1867 > R was recited that 
lon nf 7) TV 0 ^T 1 property then in posses- 
“bavinf Z f ^’i a “ l A and B ’ her h^band, 

proeeedfn”- ” U f dS f,° ad ° pt or to °°mmenee legal 
hid ‘i' i0 n re ? ovel 'y of the property, 

and 0 £ C ° assist ^ em 311 commencing 

and conducting the necessary suits and to make 
all the requisite disbursements connected therewith 
uiuil their final termination, and that Q had awed 
to do so ; and also, as A and B had C£ no means 
whatever to pay to them or the survivor Rj.50 
a month until the final termination of the litio’a- 

Then followed the appointment by A and B 
oto to be their attorney to institute and prosecute 
1 necessary suits, to sign all papers and documents, 
to receive all moneys and take possession of all 
lands, etc to which A and B might become en- 
tuJed under any decree or order that might be 
made, and to appoint attorneys and vakils. G 
then covenanted to institute and prosecute the 
necessary suits, and to make the necessary ad- 
vances and payments and to pay B150 a month 
to A ana B. Then it was agreed that out of the 
moneys or proceeds of lands, etc., recovered, G 

I n first place? retain and reimburse 
nimseit all advances and payments made by him 
with interest thereon at 12 per cent; in the second 
place, retain to himself, by way of remuneration 
for his trouble and risk, one-third of the nett pro- 
ceeds of the litigation ; and, in the third place, 
make over the remaining two-thirds to A and B. 

A and B covenanted not to intermeddle with G 
m prosecuting the litigation, that they would 
render him all possible assistance, and that the 
JDower-of-attorney given by them to 0 should be 
irrevocable so long as he prosecuted the litigation 
and paid the monthly allowance of R150. It was 
provided, however, that if B wished to devote all 
lie have the management 

J* vhe litigation, but under the control of O ; and 
that A and B might revoke the power-of-attornev 
on repayment to 0 of all money advanced by him 
wnn interest at 12 per cent, and the sum of 1*2,000 
by way of liquidated damages. A power was also 
reserved to A and B to compromise, but only with 
the consent of G , unless the sum to be received, on 
the compromise should exceed the total amount of 
G s advances with interest at 1 2 per cent. In 
pursuance of this agreement, a suit was instituted 
in the names oi A and B against D and B 
to recover possession of the property. This suit 
was by the High Court decreed in the plaintiff’s 
favour, but was on appeal dismissed by the Privy 
Council with costs . While the suit was in the Court 
of first instance, D and E applied to have C added 
as a party. This application was refused, and D 
and jfiPdid not appeal from that refusal Pending 
Ration, A and B brought a suit against D 
and E for wasilat, and obtained a decree. On 
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the 21st September A and B executed a memoran- 
dum of agreement, whereby G purchased all their 
rights hi the two suits brought by them against D 
and E . D and E now brought a suit against C , 
alleging that they had suffered loss and damage by 
the litigation instituted by A and B ; that C was 
guilty of champerty and maintenance ; that the 
litigation was commenced and continued mali- 
ciously by G in the names of persons who had no 
legal or equitable right, and without reasonable 
or probable cause ; that the agreement of 17th i 
July 1867 was illegal and contrary to public policy ; 
that the litigation was carried on by G at his own 
expense and for his own benefit ; and that C was 
the real mover in the proceedings, and illegally 
used the procedure of the Court to the damage 
and injury of the plaintiffs . Held , in the Court be- 
low and on appeal, that there was reasonable and 
probable cause for the institution of the wasilat 
suit brought by A and B against D and E. Held , by 
Macpherson, J., that the agreement of July 
1867 was illegal and against public policy, as also 
were the subsequent institution and maintaining 
of the suit against D and E by G; and that the 
plaintiffs were entitled to recover from C the 
Jos’s they had sustained by reason of the suits which 
he (substantially only for his own benefit) had main- 
tained against them. Held , on appeal (reversing 
the decision of the Court below), that the suit was 
not maintainable. The English statutes -with 
regard to champerty and maintenance do not 
apply to India, in England, champerty and main- 
tenance were offences punishable by the Common 
Law* ; and the ground on which an action is allowed 
in England, — viz,, that G had been guilty of an 
offence by which the plaintiff had suffered dam- 
age, — does not exist in India. The only ground, 
on which agreements which savour of champerty 
or maintenance are held to be void in this country, 
is that they are contrary to public policy. 
Assuming that the agreement of July 1867 was 
a valid one, and that G did thereby acquire 
an interest in the subject-matter of the suit, 
and supplied the means of carrying it on, 
such acts did not entitle the plaintiffs to 
maintain the present suit, ' or to recover 
against 0 the costs = of the former suit. G ought to 
have been made a co-plaintiff with A and B in the 
former suit, or lie ought to have been called upon 
to give security for the costs of that suit. 
Chundeekakt Mookekjee v . Ramcoomab 
Koondoo . is B. L. B. 530 : 22 W. B, 13B 


may easily be supposed in which it would be in- 
furtherance of right and justice tnat a suitor who 
had a just title to property, and no means to sup- 
port it, should be assisted in this way. But agree- 
ments purporting to be made to meet such cases, 
when found to be xtortionate and unconscionable 
so as to be inequitable, or to be entered into for 
improper objects, as for the purpose of gambling 
m litigation or of injuring others by encouraging 
unrighteous suits, are contrary to public policy 
and ought not to have effect given to them. 
Since by the law of Tnaia a shampenous agreement 
does not constitute a punishable offence, an action 
in that country, founded on alleged champerty 
to recover losses and costs incurred in litigation’ 
cannot be sustained on the ground that a remedy 
by action accrues where an indictable offence 
has been committed. No action will lie for im- 
properly putting the law in motion in the name 
of a third party, unless it is alleged and proved 
that it has been done maliciously and without 
reasonable or probable cause. In the absence of 
such proof, an action for losses and costs in- 
curred in defending a suit will not lie as against a 
person who is alleged to have been a mover in 
that suit, and to have had an interest in it, but who 
had not been made a party to the record, since 
such a state of things creates no legal privity 
from which a promise can be implied on which 
an action on contract can be founded, nor does it, 
ex hypothesi, constitute a legal wrong. Ramcoomab 
Coqkdoo v. Ceundeb Kanto Mookerjee 

1. Ju. B. 2 Gale, 233 : L. R. 4 I. A. 23 


In the same case : Held , on appeal to the Privy 
Council, that the English laws of maintenance and 
champerty axe not of force as specific laws in India, 
either in the mofussil or in the presidency towns. 
The ground on which contracts of the nature of 
champerty and maintenance should be held by 
the Indian Court* to be invalid is tba* they are 
contrary to public policy. An agreement to sup- 
ply funds to carry on a suit in consideration of 
having a share in the property if recovered is not 
necessarily opposed to public policy, since cases 


20. — — ■ Agreement to 

supply money for another person’s suit — Excess of 
the few aid rendering such agreement inequitable . 
A fair agreement to supply money to a suitor to 
carry on a suit, in consideration of the lender’s 
having share of the property sued for, iff 
recovered, is not to be regarded as necessarily 
opposed to public policy, or, merely on this 
ground, void. But in agreements of this kind 
the questions are (a) whether the agreement is 
extortionate and unconscionable, so as to be 
inequitable against the borrower ; or ( h ) whether 
the agreement has been made not with the 
bond fide object of assisting claim believed to be 
just and of obtaining reasonable compensation 
therefor, but for improper objects* as for the 
purpose of gambling in litigation, or of injuring 
others, so as to be, for these reasons, contrary to 
public policy. In either of these cases, effect is 
not to be given to the agreement. Here, upon 
the facts, the above case (6) did not arise, and 
this agreement was not contrary to public policy. 
But this agreement fell within case (a), and the 
judgment of the High Court was affirmed, that 
the agreement was so extortionate and uncon- 
scionable, in regard to the excess of the reward, 
that it was inequitable, and, therefore, not enforce- 
able against the defendant. Bamcoomer Coondoc 
v. Chunder Kanto Mookerjee, I. L. M. 2 Calc. 233: 
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L. R. 4 I. A. 23, referred to and followed. 
Mohkam Singh v. Bup Singh 

I. L. R. 15 All. 35*2 
X.. R. 20 X. A. 127 

21 . _ _ — Suit for specific perform- 
ance — Purchase by Mahomedan mooktear from 
Hindu family — Onus probandi. Where a mook- 
tear of the Court, a Mahomedan, brought a suit for 
specific performance of an agreement alleged to 
have been made by him with the members of a 
Hindu family, which agreement savoured of cham- 
perty, it was held that the plaintiff must show 
that the claim was certain, fair, and just in every 
way. The Courts will not countenance suits of 
such a description. Abed Hossein v. Lalla 
Bams aran 

13 33. L. R. 516 note : 13 W. R. 426 

22. Assignment of a right to 

sue — Maintenance. In 1869, P , the liquidator 
of the N F Go., compromised for R 15,000 the claims 
of the company against the fourth defendant, M K, 
which amounted to R 1,6 1,500. P was induced to 
agree to this compromise in consequence of re- 
presentations made to him by the friends of M K 
to the effect that M K had no available assets, and 
could not meet his liabilities. In 1878 the first 
plaintiff, G J , alleging that the said compromise 
had been fraudulently effected, and that the 
defendant, M K, at the time of the compro- 
mise, had been and was still possessed of ample 
property to pay off his liabilities, induced the li- 
quidator of the company to assign to him the com- 
pany’s claim against if K, and brought this suit, 
praying that the compromise with P might be 
declared not binding, and that M K might be 
ordered to pay the plaintiff, as assignee of the N F 
Go., the sum of Rl,61,500 with interest. Hdcl , 
that the assignment to the plaintiff, G J, of the 
claims of the N F Go. against M K was effected 
with a view to litigation, and that, under the cir- 
cumstances, the suit was not maintainable. Go- 

CULDAS JaGMOHANDAS V. L-1KHMIDAS KhIMJI 

I. L. R. 3 Rom. 402 

23. — Part y having a speculative 

interest in suit. The plaintiffs sued for posses- 
sion of certain immoveable property, “ bv avoid- 
ance of a spurious deed of gift ” executed by one 
27 , deceased, in favour of the defendant. II, one 
of the plaintiffs, joined in the suit under an 
agreement with the other plaintiffs that he should 
defray the costs of the suit from the Court of first 
instance up to the Privy Council, and that he should 
then become proprietor of one-half of the property 
in suit and be entitled to half the costs. Held, 
that H had no' right to join in the suit. Hazari 
Lahu. jAbAHN Singh . I. L. R. 5 All. 76 

. ^4. Sale dependent on success 

in suit— --Absolute sale . A sued F and 8 to estab- 
lish Ms right to attach a certain house in execution 
of a decree obtained by him in a previous suit. In 
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their written statement the defendants alleged that 
A had obtained the decree in question by fraud. 
Shortly before the present suit V had mortgaged 
the house to II for R 33,000. About three weeks 
after the suit had been filed, II advanced a fur- 
ther sum of R5,000 to V on the same security, and 
on the same day, 12th December 1881, entered into 
an agreement with V by which H agreed to buy 
the house for R45,000, the sale to be completed 
immediately after the decision of the present suit. 
The agreement provided that V should defend the 
stoit, but if the result of the suit should be to estab- 
lish the plaintiff’s right to seize the house in exe- 
cution, then that H should be at liberty to cancel 
the contract of sale. Held, that the agreement 
of 12th December amounted to an absolute sale 
by V to H of the equity of redemption of the house 
in question, and that it was not champertous. 
Ahmedbhoy Hubibhoy v . Vtjlleebi-ioy Cassttm- 
bhoy . . . I. Xj. R. 8 Bom. 323 

25. Agreement to 

share property the subject of suit — Claim for payment 
for work done and expenses properly incurred — Agree- 
ments not opposed to public policy. The English 
law of champerty is not in force in India. Agree- 
ments made by claimants of property in litigation 
to share it with others on their obtaining decrees 
in consideration of funds being supplied by the 
latter for carrying on their suits are not in them- 
selves opposed to public policy, nor are they neces- 
sarily void. Rut such agreements, when extor- 
tionate, are inequitable, and in that ease should 
not receive effect. Although the present suit 
failed for this last reason, still reasonable compen- 
sation, under the claim for general relief for work 
done and expense properly incurred, could be 
awarded, as it had been by the Appellate Court 
below. Baghunath v. Nil Kanth 

X. Xi. R. 20 Calc. 843 

s. c. Kunwar Bamlal v. Nil Kanth 

L. R. 20 I. A. 112 

26. Agreement to 

divide property after litigation, if successf ul — Fur- 
nishing money under such agreement. An agree- 
ment to furnish money for litigation on the terms 
of sharing the property to be recovered thereby is 
not necessarily void in India, unless accom- 
panied by circumstances which lead to the con- 
clusion that it was not a “ bond fide one for the 
acquisition of an interest in the subject-matter of 
litigation, but an illegitimate transaction got up 
for the purpose merely of spoil, or of litigation, 
disturbing the peace of families, and carried on 
from a corrupt and improper motive.” Tara- 
chand v . Suklal . I. L. R. 12 Bom. 559 


Maintenance — 


Gambling in litigation — Agreement opposed to public 
policy— Contract Act (IX of 1872), s. 23. The 
judgment of the Privy Council in Ramcoomar 
Goondoo v. Chunder Kanto Mookerjee, L . It 4 /. 
A. 23:1. L. R. 2 Calc. 233, shows that ^ while 
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the specific English law of maintenance and cham- 
perty has not been introduced into India, and 
while fair agreements to supply funds to carry on 
litigation in consideration of having a share of the 
property if recovered should not be regarded as 
per se opposed to public policy, yet such agreement 
should be carefully watched, and if extortionate j 
and unconscionable, or made not with the bond 
fide object of assisting for a reasonable recom- 
pense, a claim believed to be just, but for the pur- 
pose of gambling in litigation, or of injuring or 

■ oppressing others by encouraging unrighteous 
suits, should be held contrary to public policy, 
and not enforced. Eor the purposes of meeting 
the expenses of an appeal to the High Court, the 
appellant, on the advice of his legal adviser, exe- j 
cuted a bond for K 25,000 in consideration of the 
obligee agreeing to defray such expenses. The 
obligor agreed to pay the B25,0G0 within one year 
from his recovering possession of the property 
in suit ; and at the request of the obligor’s pleader, 
the obligee advanced R 3,700, which was applied 
to the expenses of the appeal. The High Court 
dismissed the appeal ; and in a deed executed by 
the obligor in favour of the obligee and others for 
the purpose of defraying the expenses of a further w 
appeal to the Privy Council, he admitted his lia- 
bility under the former bond. The Privy Council 
decreed his appeal, and he obtained possession of 
the property in suit, but declined to pay the 
R25,000, upon which the obligee sued upon the 
bond. It was found that, apart frdrn the moneys 
borrowed by the obligor from time to time, he was 
without even the means of subsistence ; that he 

■ executed the bond with his eyes open and perfectly 
understood his position and the effect of both the 
instruments executed by him ; that no fraud or 
improper pressure appeared to have been applied 
to him ; that his legal advisers had acted honestly 
and to the best of their ability in his interest; 
that there was nothing to show that, having regard 
to the risks of the litigation, he could have obtained 
the assistance necessary for the prosecution of his 
appeal on better terms than those contained in the 
bond ; that without such assistance he could not 
have appealed to the High Court ; and that the 
obligee gave him such assistance upon his appli- 
cation. Held, also, that the obligee could not, 
under the circumstances, have considered both 
that the obligor’s claim was a just one and reason- 
ably likely to succeed, and that the R 25,000 was a 
reasonable recompense in the event of success for 
the advance of R3,700 ; and the bond was therefore 
a gambling in litigation, which it would be con- 
trary to public policy to enforce. The Court gave 
the plaintiff a decree for the R3,700 actually ad- 
vanced, with simple interest at 20 per cent, per 

■ annum from the date of the bond to the date of the 
• decree, with costs in proportion, and interest at 
6 per cent, per annum on the R3,700, interests and 
costs, from she date of the decree until payment. 
•€hunni Ktjar v. Rxn? Singh 

I. L. R, 11 All. 57 
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See Lore Indar Singh v. Hup Singh 

I. Ii. R. 11 All. 118 
and Husain Baksh v. Rahmat Husain 

I. D R. 11 All. 128 

# 28. — _ — Bond fide litiga- 

tion — Absence of corrupt motive — Inadequacy of 
price. In consideration of a loan of R30 made by 
plaintiff to defendant to enable defendant to 
recover from strangers certain land, defendant sold 
to plaintiff a portion of the said land, the value 
of which was about R10Q. The District Court 
held that the transaction was champertous, and 
dismissed a suit by plaintiff to enforce his rights. 
Held, that the inadequacy of the price was not of 
itself sufficient to invalidate the transaction. 
Gubusami v. Subbaraya 

I. L. R. 12 Mad. 118 

29. — — Purchase for an 

inadequate consideration — Speculative suit not neces- 
sarily champertous. A suit having been dis- 
missed on the ground tha* a sale upon which it was 
based had been made for a consideration so inade- 
quate as to support the belief that it was in the 
nature of champerty : — Held, that the elements re- 
quired to bring the case within the authorities on. 
the law of champertous transactions in this country 
were wanting. It was not a ease in which an im- 
proper interest had been acquired in the unright- 
eous litigation of other people. The fact that a 
suit may be speculative does not render it eham- 
pertous. Siva Ramayya v. EllammA 

I. L. R. 22 Mad. SIO 

SO. Mortgage— Equity 

of redemption , assignment of— Suit on such 

assignment— Public policy , Assignment not opposed 
to. The plaintiff sued, as the assignee of the 
equHy of redemption, for account and redemp- 
tion, alleging that the lands in dispute had been 
mortgaged to the defendant in 1844 by the 
ancestor of his (the plaintiff’s) assignor. The 
defendant admitted the mortgage, but ^ set up an 
unregistered bedavapatra (release) of the equity of 
redemption dated 1 865, alleged to have been passed 
to him by the father of the plaintiff’s assignor for 
a consideration of RS00. He also contended that 
the plaintiff’s assignment was champertous, and 
made with the view of depriving him of the pro- 
perty. The Court of first instance held that* 1 the 
assignment was 66 a gambling transaction and 
entered into with the object of gaining the spoils 
of an unrighteous litigation, and null and void as 
opposed to public policy,” and that the release 
set up by the defendant could not be given in 
proof for want of registration, and, therefore, 
rejected the plaintiff’s claim. On appeal to the 
High Court, Held, reversing the decree of the 
lower Court, that, allthough the transaction 
might not be a praiseworthy one in foro conscien - 
live, it could not be regarded by a Civil Court as 
one entered inlto <c with the object of gaining the 
spoils of an unrighteous litigation.” The equity 
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of redemption was an interest in the land which 
it was open to any one to purchase, however 
speculative the transaction might be under the 
special circumstances of the case. Gofal Ram- 
CHANBRA V, GaNGABAM ANANDISHET 

I. L. R. 14 Rom. 72 


Maintenance — 
to — Prayer for 


Public ‘policy , convey mice opposed 
general relief — Hindu Law — Hindu widow, alienation 
by — Legal necessity— Family debts — Marriage ex- 
penses — Costs of litigation. Although the English 
law relating to champerty has not been extended 
to India, a conveyance of property tending to 
foster gambling in litigation is void, as being un- 
conscionable, speculative, and opposed to public 
policy. Mam Koomar Coondoo v. Chunder Canto 
Mooherjee, I. L. R. 2 Calc. 233, and Fischer v. 
Kamcila Naiclcer , S Moo. I. A. 170 , referred to. 
A suit to set aside alienations of property made by 
three Hindu widows in favour of the defendants 
was instituted by the plaintiffs A, B, and C. The 
plaint stated that B and C were the reversioners 
to the widows and that they had conveyed their 
rights to A. It was prayed that possession of 
the property might be given to A, and there was 
a general prayer “ for such further or other relief 
as' the nature of the case may require.” The lower 
Court dismissed the claim of A, but relying upon 
the prayer for general relief made a decree in fa- 
vour of B and C. Held , that the plaintiffs B and G 
were entitled to no relief in the suit. Held, further, 
that a prater for general relief is limited by the 
facts alleged and by the prayer for express relief. 
Cargill v. Bower, L. R. 10 Gh. D. 503 ; Hiralal 
Mvllick v. Matilal Mulliclc, 5 B. L. R. 6S2, and 
Jugul Kissore Lai Singh Deo v. Kariic Chunder 
Chatiopadhya, I. L. R. 21 Calc. 116, followed. 
Amongst casbs of legal necessity authorizing a 
Hindu widow to alienate properties inherited from 
a male, are (i.) family debts not incurred by her, 
(ii) debts incurred by her for marriage ceremonies, 
and (in) debts incurred by her for costs of litiga- 
tion. Ram Coomar Mitter v. Ichamoyi Dasi , 

I. L. R- 6 Calc. 36 ; Amjad AH v. Moniram Kalita , 

J, L. R* 12 Calc. 52, and Hurry Mohun Rai v. 

Gonesh Chunder Doss, I. L. R. 16 Calc. 823, fol- 
lowed. Debi Dyal Sahgo v. Bhan Pebtab 
Singh (1904) . . I. L. R. SI Gale. 438 

s.c, 8 C. W. 408 

32. - — — Agreement opposed 

to public policy— Inadequacy of price for property to 
be recovered by suit — Hindu law— Alienation by 
widow — Ratification of transactions not carried out 
by real heir of property — Contract Act {IX of 1872), 
s. 196— Real ow7ier joining in later transactions— 
Legal necessity — Portion of consideration of deeds of 
sale justified by necessity — Form of decree for pos- 
session and mesne profits, where deeds were held in- 
valid. There is no law in force in India similar 
in its effect to the English Law of Champerty and 
Maintenance sc as to render void an agreement 
which would, were such English law applicable, 
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be considered champertous. Rum Coomar Coondoo 
v. Chunder Canto M ulcer jee, I. L. R. 2 Calc. 233, 
L. R. 4 I. A. 23 ; Kunwar Ram Lai v. Nil Kanth 
L. R. 20 1. A. 112 , 1. L. R. 20 Calc. 843 ; Achal 
Ram v. Kuzim Husain Khan, I. L. R. 17 All. 27, 
L. R. 32 I. A. 113 , followed. An assignment of 
property said to be worth three lakhs, by persons 
claiming to be the next reversioners on the death 
of a female owner, for a consideration of 1152,600, 
of which sum B600 was paid at the time of the 
execution of the deed and the balance payable 
in poition to the success of a suit by the assignee 
and assignors to recover the property, for the pro- 
secution of which suit the assignee was to supply 
the funds. Held, not to be a transaction contrary 
to public policy and void on that ground by reason 
of the provision for payment of the purchase 
money. Whether it was an unfair and unconscion- 
able bargain by reason of the inadequacy of the 
price was a question between the assignors and 
assignee, which it was unnecessary to decide in a 
suit in which the assignors did not repudiate the 
transaction, hut asked that effect be given to it and 
for that purpose joined the assignee as plaintiff 
in the suit. A person, who claims title under con- 
veyances from a Hindu female heir with a limited 
interest, and who seeks to enforce that title against 
reversioners is always subject, to the burden of 
proving not only the genuineness of his conveyances, 
but the full comprehension by the limited owner of 
the nature of the alienations she was making, and 
also that those alienations were justified by neces- 
sity, or at least that the alienee did all that was 
reasonable to satisfy himself of the existence of 
such necessity. And this burden lies the more 
heavily on one who comes into Court with the case 
that he did not take from a limited owner, but 
from one, whose title lie alleges to have been ad- 
verse to that owner.- The defendant’s title to the 
property' in suit depended on an alienation made 
in his favour by one of three Hindu ladies, who was 
not the heir of the last, male owner, and on two 
subsequent deeds of sale, winch it was sought to 
set aside in this suit, in which the real owner had 
joined. Held, with reference to the earlier transac- 
tions, that the onus on the defendant had not been 
discharged, and that there was no satisfactory 
evidence that they had been authorized in any way 
by the real owner. Now could she ratify them 
under s. 4,96 of the Contract Act (IX of 1872) 
by becoming a party to the later transactions ; it 
would be a serious extension of the law, as hitherto 
applied, to hold that a woman with a limited in- 
terest could by acts ex post facto charge upon the 
estate, which she represents, obligations not origi- 
nally binding upon it. Though the deeds of sale 
were therefore invalid, the consideration being for 
the most part not justified by legal necessity, yet 
as to certain sums in both deeds as to which such 
necessity was established, it was held that the first 
Court had rightly made the decree for possession 
conditional on the payment by the plaintiff of such 
sums to the defendant. As the deeds were void, as 
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such, the claim for mesne profits was well founded. 
Bhagwat Dayal Singh v. Debi Dayal Sahu 
(1908) . . , I. Ii. B. 35 Calc. 420 

s.c. 12 C. W. 1ST. 393 

CHANKS. L - E “ 35 L A ' 48 


See Penal Code, s. 378. 

I. Xi. B. 27 Mad. 551 


CHARACTER. 

evidence as to— 


See Cases ended Evidence — Criminal 
Cases — Character. 


CHARGE. 


_ uoi. 

1. hORM op Charge . . # 2443 

2. Alteration or Amendment op 

Charge . 1454 

3. Explanation of Charge to 

accused .... 1463 

4. Charge or Lien on Debt . 1464 


See Charge to Jury. 

See Civil Procedure Code (Act XIV 
of 1882) . I. Is. B. 35 Cale. 867 
See Construction of Documents. 

I. L. B. 32 Bom. 386 
See Criminal Breach of Trust. 

I. L. R. 32 Gale. 1085 
See Criminal Procedure Code. 

I. L. B. 31 Bom. 218 

^L. Cebotal Procedure Code, ss. 
233, 235 . .9 c. W. 17. 1027 

13 C. W. 1ST. 1067 
See Error . I. L. B. 29 Cale. 481 
See Explosive Substances Act. 

13 C. W. BT. 861 

See Ealse Charge. 

See False Evidence — General Cases 
5 C. W. 2sT. 615 

addition of— 

See Adultery . I. L. B. 29 Cale. 415 


alteration of— 

See Appeal in Criminal Case— Practice 
and Procedure. 

I. I*. B. 30 Cale. 288 


alternative— 

See False Evidence — Contradictory 
Statements. 


caption of— 

See Arrest of Judgment. 

B. L. B. O. Or. 1,15 


oifAB, GB — QQ n ffl' 

to be taken after 


framing- 100 De taj£en after 

See Criminal Procedure Code, s. 254 
7 C. W. BT. 521 

— form, of— 

See Criminal Trespass. 

1. L. B. 22 Cale. 391 
See Defamation. 

I. I». B. 30 Cale. 402 

See False Evidence — Contradictory 
Statements I. L. B. 18 Bom 377 
I. L. B. 17 All.* 436 
See Penal Code, s. 152. 

I. L. B. 19 Cale. 105 
See Penal Code, s. 475. 

X. Xi. B. 15 Bom. 189 

See Sessions Judge-^Jurisdiction of 

Order for Re-trial on Appeal. 

7 C. W. W. 301 
See Unlawful Assembly. 

I. X.. B. 22 Cale. 276 
See Verdict of Jury — Power to inter" 
fere with Verdicts. 

I. Xi. B. 19 Bom. 749 

beads of— 


See Jury, trial by. 

X. Is. B. 34 Cale. 698 


joinder of — # 

See Criminal Procedure Code, s. 233. 

13 C. W. 3ST. 507 


— ■ misjoinder of— 

See Criminal Procedure Code, ss. 233, 
235 . . 13 C. W. 1089 


— necessity for — 

See Criminal Proceedings. 

I. Is. B. 27 Bom. 394 


of conspiracy — 

See Explosive Substances Act. 

13 C. W. 3ST. 861 

payment of— 

See Charge — Charge or Lien on 
Debt . X. L. B. 31 Bom. 271 


— statutory — 

See Vendor and Purchaser — Vendor 

RIGHTS AND LABILITIES OF. 

Xi. B. 30 X. A. 238. 


- — subsequent proceedings where 
two distinct charges framed — 

See Criminal Procedure Code, s. 254. 

7 C. W. TEST. ''521 
See Joinder of Charges. 
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subsequent proceedings where 

two distinct charges framed 

conid. 

See Mortgage . . 9 0, ¥, I, 1001 

1. L. B. 82 Calc. 729 
I. L. B. 38 Calc. 92 
See Sale for Arrears of Rent — In- 
cumbrances . 6 C. W, 1ST, 884 

See, Transfer of Property Act, s. 5. 

1 9 C. W. J$. 697 

See Transfer of Property Act, ss. 82, 
100 . . . 1. L, B. 31 All. 160 

/S'eelTRANSFER of Property Act (IV of 
. 1882), s. 88 . I. L. R. 29 AIL 205 

See Transfer of Property Act, s. 100. 

9 0. W. 1ST. 885 
I. L. R. 24 Mad. 397 
> See Trust . . I. L. R. 28 All, 578 

1. FORM OF CHARGE. 

1. __ Act XIII of 1865, s. 3 —Duty 

of committing Magistrate or Justice of the Peace. 
A Justice of the Peace or Magistrate committing a 
prisoner for trial before the High Court was bound, 
under s. 3 of Act XIII of 1865, to frame and send 
up with the depositions a specific charge against the 
prisoner. Reg. v. Jeetaram Shaw 

1 Ind. Jur. 1ST. S. 404 

2. Discretion of Magistrate— 

Charge under Ch. XIV, Criminal Procedure Code, 
2861. The course tak^n by a Magistrate before 
preparing a charge under Ch. XIV of the Code of 
Criminal Procedure must depend upon the circum- 
stances of each case, and the Magistrate should 
exercise his discretion in the matter. Anonymous 
*>se , . . . . . 3 Mad. Ap. 2 

8 Beference to section of Code 

under which charge is made — Criminal Pro- 
cedure Code , 1861, ss. 234 , 237. A charge should 
be so framed as to refer to the section of the Penal 
Code under which the offence charged is punishable, 
as required by ss. 234 and 237 of the Code of Crimi- 
nal Procedure. Queen v. Durzoolla 

9 W. B. Or. 33 

4. Sufficiency of charge. One 

count charging each specific offence, and describing 
it with a reasonable degree of certainty, is sufficient. 

; Qbeen V. Baboolun Hijrah . 5. W. B. Cr. 7 

\ . — — — — Several offences under same 
section — Amendment of charge. Where several 
offences are charged under the same section, the 
committing Magistrate should frame the charge so 
as to contain a separate head for each offence. 
Queen v. Kalaram Singh . , 7 W. B. Cr. 8 

» e : vr: 7- Indictment — Penal Code, s. 161 . 

W J 1 not be invalidated in conse- 
of TT tbe not notifying the specific 

* S * l? 1 ’ ? 18 necessar y to show that 
the offence, the instigation of which is the subject 
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of the charge, has been committed. Queen v. 
< Notabur Nundy . . 1 Ind. Jur. 3X. S. 43 

J* r~~ — Specific allegation in charge 

of absence of exceptions in Penal Code— 
Criminal Procedure Code , 1872, s. 439. Markby J 
Although ss. 235 and 237 of Act XXV of 1861 
have been repealed, it may still be inferred from 
llius. (a), s. 439 of the present Criminal Procedure 
Code, that it is unnecessary specifically to allege in 
a charge the absence of all general and'some at least 
of the other exceptions mentioned in the Penal Code. 
The operation of the illustration, however, is strictly 
confined to the statement of the offence in the 
charge. In the matter of the 'petition of Shibo 
Prosad Pandah . I. L. B. 4 Calc. 124 

3 C. L. B. 122 

8 Unnecessary allegations in 

(marge. Unnecessary allegations in a charge may 
I be rejected as surplusage. Reg. v. Cassidy 

4 Bom. Cr. 17 

9. — Want of care in framing 

charge. Observations by Stuart, C.J., on the 
careless manner in which the charge in this case was 
framed. Empress of India v. Baldeo 

I. L. B. 3 All. 322 

xr Yj' ITT "A Omission to prepare charge. 

Meta, that the omission to prepare a charge did 
not vitiate the proceedings ; and conviction upheld. 
Reg. v. Kabhai Rava Bhai . 5 Bom. Cr. 40 

11 — Charge prepared after de- 

ience. It is an irregularity to prepare the charge 
against a prisoner after his defence has been record- 
ed. Queen v. Chotey Lal . 3E¥, 271 

12 Penal Code, s. 75 —Trial of 

prisoner of offeiice under Ch. XII or XVII after 
previous conviction. If a prisoner is to be tried for 
an offence punishable under s. 75 of the Indian 
Penal Code, a separate charge under that section 
must be framed and recorded. Queen-Empress v. 
Dorasami . . . I. L. B. 9 Mad. 284 

13. — Form as to time and place 

ox oXtenee. In a case in which the charge did not 
contain such particulars as to time and place as were 
reasonably sufficient to give notice to the accused of 
the matter with which he was charged, the accused 
was acquitted by the High Court. Queen v. Udit 

25 W*. B. Cr. 46 

14. — — — — Criminal Proce- 

dure Code, 1882, ss. 222, 223 — Particulars to be 
inserted m charge. A committing Magistrate is 
bound, under ss. 222 and 223 of the Code of Criminal. 
Procedure (Act X of 1882), to insert in the heads 
of charge sufficient particulars of time, place, person, 
and circumstance, as will give each of the prisoners 
notice of the matter with which he is charged. 
Queen- Empress v. Fakirapa ■ 

1. 1*. B. 15 Bom. 491 

X& — Defect in charge — Omission of 

word dishonestly^ in charge amd record of conviction. 
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The omission of the word “ dishonestly,” both 
in the charge and in the record of the conviction, 
is not a ground for reversal of conviction and 
sentence where an accused person has fully under- 
stood the nature of the offence with which he is 
charged, and had not been prejudiced by the 
■omission. Conviction and sentence recorded by a 
Magistrate, and reversed by the Sessions Judge 
upon this ground, restored by the High Court, on 
appeal directed by Government under s. 272, 
Criminal Procedure Code. Queen v. Rakhma 

10 Born. 878 

10. Charge alleging previous 

conviction — Former sentence . A charge alleging 
a previous conviction need not show the extent of 
the former punishment. Revised form of charge 
stated. Anonymous . . 4 Mad. Ap. 11 

17. — — Criminal Proce- 

dure Code , 1872 , s. 439 . Under s. 439 of the 
Criminal Procedure Code, 1872, if it is intended to 
prove a previous conviction against an accused 
person for the purpose of enhancing the punishment, 
it is necessary to state the fact of that previous 
punishment in the charge. If it is omitted, it may 
be added to the charge at any time previous to the 
sentence being passed, but not after. Queen v. 
Rajcioomar Bose . . 19 W. R. Cr. 41 

18. Civil Procedure 

Code , 1872 , s. 439. The fact of previous convic- 
tions should, under Act ! X of 1872, s. 439, be stated 
in the charge when it is intended to prove them for 
the purpose of enhancing punishment. Queen v. 
Esan Chundek Dey ~ . 21 W. R. Cr. 40 

19. — Criminal Proce- 

dure Code , 187 2 3 s. 439. Under s. 439, Criminal 
Procedure Code, 1872, a charge of having commit- 
ted the offence after a previous conviction therefor 
should contain an allegation that the offence has 
been committed after a previous conviction. A 
•statement in a Court that at the time when the 
prisoner committed the offence (no offence being 
specifically mentioned in the Court) he had been 
previously convicted of offences punishable under 
Ch. XVII of the Penal Code is not a sufficient 
compliance with the provisions of s. 439. Queen 
v. Jarir . . . .22 W. R. Cr. 89 

20 Cheating — Form of indict- 

ment. In an indictment for cheating under the Penal 
Code, it is necessary to state that the property was 
the property of the party defrauded. Queen v. 
i Willans . 1 Mad. 81 : 1 Ind. Jiir. O. 8. 94 

2L Act XV III of 

1862, s. 41 — Defect in charge. An indictment 
defective in not stating that the property obtained 
was the property of the person defrauded is defective 
for uncertainty, and must be objected to, if at all, 
before the jury is sworn. Queen v. Willans 

1 Mad. 31 : 1 Ind. Jur. O. S. 94 

22. Criminal breach of trust— 

J ■ Criminal Procedure Code , 1869, s. 242— Offence 



OEAEO-E — contd. 

1. FORM OF CHARGE — contd, 

under Bom. Reg. XVII of 1827 , 5. 16. In order to . 
make an alternative charge of two or more offences 
regular under s. 242 of the Criminal Procedure 
Code, the offences specified in such alternative 
charge must all be offences against the Penal Code. 
Therefore, a charge against a prisoner either of 
“ criminal breach of trust ” under s. 409 of the 
Penal Code or of “ undue exaction of money ” 
under s. 16 of Regulation XVII of 1827 is irregular. 
Reg. v. Agam Dulla . . 8 Bom. Cr. 115 

23. — Penal Code (Act 

XLV of I860), s. 409 — Conviction for criminal 
breach of trust on general deficiency in account. An 
accused person may be charged with criminal 
breach of trust in respect of a general deficiency, 
and it is not necessary in all cases to charge the 
accused with the embezzlement of a particular sum 
received on a certain date from some particular 
person. Reg. v. Jones , 8 C. & P . 288 , Reg. v. 
Chapman , 1 C. & K. 119, Reg . v. W olstenholme, 11 
Cox . C. C. 313, and Queen v. Lambert, 2 Cox . C. C. 
309, referred to. Queen-Empress v. Kellie 

I. L. R. 17 All. 153 

24. — Penal Code ( Act 

XLV of 1860), s. 409 — Conviction for criminal 
breach of trust on a general deficiency in accounts. 
Held , that a person accused under s. 409 of the 
Indian Penal Code might be legally convicted of the 
offence defined in the section on proof of a general 
deficiency in his accounts, and that it was not 
necessary that the receipt of, and non-accounting 
for, specific items should be charged and proved 
against him. Queen-Empress v. Kellie , I. L . R , 17 
All. 153 , approved. Buddhu v. Babu Lal 

I. L. R. 18 All. 116 

25. Penal Code (Act 

XLV of 1860), s. 408— -Form of indictment — 
Practice. Where the first two counts of an indict- 
ment charged the prisoner under s. 408 of the Penal 
Code with criminal breach of trust in respect of two 
sums of money, viz., R23-7 and B85Q, respectively, 
and the third and last count charged him with 
criminal breach of trust in respect of a sum of 
R9, 168-6, which last-mentioned sum, as appeared 
from the depositions, represented a general defi- 
ciency in the prisoner’s account : — Held, that the 
third count must be struck out. Queen-Empress 
v. Pursotam Das s Mokarjee 

I. L. R. 24 Calc. 193 

28 Criminal misappropriation 

— Criminal Procedure Code (Act X of 1882), s . 234 — 
Charge and trial for criminal misappropriation in 
respect of a general deficiency in accounts without 
proof of individual defalcations. Held, that, having 
regard to s. 234, Criminal Procedure Code, an 
accused person cannot be charged with, and tried 
at the same time for, criminal misappropriation of 
a sum which is not the subject of a single act of 
misappropriation, but represents a general defici- 
ency, consisting of a lengthened series of separate 
defalcations. Where there have been separate acts 

2 Y 2 


1 


1 
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of misappropriation, the accused cannot be tried at 
the same time for more than three of such acts 
committed within a year ; but when it may be 
properly inferred from the evidence that there has 
been but one act of misappropriation, although the 
sum misappropriated may represent the aggregate 
of sums received by the accused at different times, 
he may be charged and tried at one trial in respect 
■ '■> of . ■ the '■ aggregate sum, or if there be three such 
. acts occurring within a year, then in respect of all of 
wv , them. Bex v. Grove , 1 Moo. C. G. 447, Beg. v. 

|| 1 Lloyd Jones , 8 G. & P. 28S, Beg . V. Chapman, 1 G. 

& K. 119 , Beg. v. Lambert , 2 Cox. 309 , Queen v. 
Balls, L. B. 1 C. C. B. 328 , referred to. In re 
Chetiee , 15 If. B. Cr. 5, Queen v. Counsel % unre- 
ported, Queen-Empress v. Shama Churn Sen, un- 
reporied, Queen-Empress v. Pursotam Las Morarjee, 
I. L. B. 24 Calc. 193, Queen-Empress v. DeSilva, 
unreporied, approved of. Queen- Empress v. Kellie , 
I. L. B. 11 All. 153 and Buddhu v. Bobu Lai, 
I. L. R. 18 All. 116 , dissented from. Ekram Ali 
v . Queen-Empress . . 2 C. W. B*. 341 

27. Defamation — Penal Code, s.499. 

In framing a charge of defamation under Act 
, XXV of 1881, it is not necessary to negative the 

4 : ' exceptions contained in s. 499 of the Penal Code. 

Reg., v. Kikabhai Raebadas . 9 Bom, 451 


- False evidence — Form of 


Queen v. Bhairo Misses 
Queen v. Kueeem 


29. 


Trial on charge 


Queen v. Khoob Lall 
Queen v. Ruttee Ram 

30. 


o W. R. Cr. 66 
. 2 3Sf. W, 21 

Several ■ charges. 


The Court of Sessions must find judicially whether 
all, or if not all, which, of the particular charges 
of perjury, where there is more than one charge, is 
made out against each prisoner. Queen v. Khoob 
Lall . . . 9 W. R. Cr, 66 

31. : - — Penal Code, s. 193. 

Six persons were charged in the same charge 
as follows : “ That you, on or about the — day of 
June — , at Tajpur, committed the offence of volun- 
tarily giving false evidence in the stage of a judicial 
proceeding, and that you have thereby committed 
an offence under s. 193 of the Penal Code.” Held, 
that the charge was bad and defective ; first, as it 
charged a number of persons jointly with giving 
false evidence ; . second, as it did not show what 
statement the accused persons made ; third, as it 
did not mention the day and year when the 
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offence was committed ; fourth, as it did not indi- 
cate the Court or officer before whom the false evi- 
dence was given. Queen v. Maharaj Misser 

7 B. L. R. Ap. 66 
16 W. R. Or. 47 

82.. 


Penal Code, s. 193. 

A charge under s. 193, Penal Code, should 
specify not only the judicial proceeding in the course 
of which the prisoner is accused of having mad© the 
false statement, but the particular stage of the 
proceeding ix which the statement is made. Queen 
v. Fatik Biswas . 1 B. L. R. A. Cr. 13 

s. c. Queen v. Futteali Biswas 

10 W. R. Cr. 37 


charge . In cases of giving false evidence, a separate 
charge’"against each prisoner must be framed, and 
separate trial held of each charge. Anonymous 

3 Mad. Ap. 32 

, 7 W.R. Cr. 5 
11 W. R. Cr. 16 


Contradictory state- 
ments — Criminal Procedure Code , 1861, s. 242. 
S. 242, Act XXV of 1861, pointed out how the 
charge is to be drawn up in a case in which it is 
doubtful which of two statements made by the 
accused is false. Queen v. Kara Khan 

12 W. R. Cr. 23 

34. Penal Code, s. 193 » 

In prosecutions for giving false evidence under 
s. 193 of the Penal Code, the case of each person 
accused should be separately enquired into, and, if 
committed for trial, separately tried. It is wholly 
erroneous to include them in one joint charge. 
Empress of India v. Niaz Ali I. Xj. R. 5 All. 17 


Several false state - 
making of any 


of perjury. A person accused of perjury is entitled 
to have the specific charge made against him tried 
quite independently of a like charge against another 
person. Reg. v. Bhavaniskab Haribhai 

5 Bom. Cr. 55 


mints — Aggregate charge. The 
number of false statements in the same deposition 
is one aggregate case of giving false evidence. 
Charges of false evidence cannot be multiplied 
according to the number of false statements con- 
tained in the depositions. Anonymous 

6 Mad. Ap. 27 

36. — Precise, words of 

statement. Charges of perjury ought to be based 
strictly upon the exact words which are used by the 
person who is charged, and no evidence which does 
not profess to give the exact words can alone be a 
safe foundation for a conviction. Queen v. Muncaul 
Boss . . . 23 W. R. Cr. &8 

37. - - - - - — - False verification 

of plaint — Separate charges. A person who is called 
upon to answer to a charge of giving false evidence 
should know exactly what is the false evidence 
imputed to him. A charge u that he on or about 
the 15th April 1871 gave false evidence 55 is not 
sufficiently specific. Although the verification of 
plaints containing false statements is punishable 
according to the provisions of the law for the time 
being in force for the punishment of giving or 
fabricating false evidence, still it is not quite the 
same thing as giving false evidence. Three sepa- 
rate offences should not be lumped together in a 
single charge, but each offence should form a 
separate head of charge, with reference to which 
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there should be a distinct finding and a distinct 
sentence. Qtjeen v. Sheo Churun 

3 17. W. 314 

38. Substance of evi- 

dence — Penal Code, s. 193. The alleged false 
evidence, and not its assumed substance and i mport, 
should be set forth in a charge under s. 193 of the 
Penal Code. Queen v. Jamurha . 7 W. W. 137 

39. Penal Code , s. 

193. In charges of false evidence under s. 193, 
Penal Code, the charge should specifically state 
what words or expressions the accused is charged 
with having uttered, and in what respect they are 
supposed to be false. Queen v. Dowlut 

8 W. R. Cr. 95 

40. Penal Code , s. 193 

— Preciseness of charge. In framing a charge 
for giving false evidence under s. 193 of the Penal 
Code, the charge should be precise ; and where 
the accused is charged with giving false evidence on 
three different occasions, each occasion should form 
the subject of a distinct head in the charge. Queen 
■v. Feojpar Roy . . . 9W.R. Cr. 14 

Queen v. Adhya Thaeoor 17 W. B. Cr. 33 

Queens. Boodhun Ahir . 17 W. B. Cr. 32 

Queen v. SoondeeIMohooree 9W.E, Cr. 25 

41. , , Several charges — 

Separate assertion of falseness. Charges of perjury 
should contain a distinct assertion with regard 
to each statement intended to be characterised as 
perjury : that it was made ; that it is untrue in fact ; 
that the accused knew it to be so when he made it ; 
and the investigation of the Court should be directed 
to each of those points singly. Queen v Kali- 
churn Lahoree . . .9 W. B. Cr. 54 

42. Falsification of documents 

—Penal Code {Act XLV of I860 ), *. 477 A-'Crimi- 
nal Procedure Code ( Act V of 1898), ss . 222 (2), 
234 — Criminal breach of trust by public servant — 
Acquittal — Framing new charge — General falsi- 
fication of accounts for a period extending over two 
years. The alteration in the law by s. 222 (2) of 
the Criminal Procedure Code (Act V of 1898) does 
not apply to a charge under s. 477A of the Penal 
Code (falsification of accounts). It applies only to 
criminal breach of trust or dishonest misappropria- 
tion of money. Queen-Empress v. Mati Lal 
Xahiri . . . I. L. B. 26 Calc. 560 

3 C. W. 3ST. 412 

43. Forgery — Using false docu- 

ment — Abetment of forgery. When a Civil Court 
sends a prisoner before a Magistrate on a charge 
of forgery, it is competent to the Magistrate to 
commit the prisoner for trial on a charge either of 
forgery or of using as genuine a false document or 
of abetting forgery. Queen v . Mohesh Ciiunder 
Acharjee . . . .8 W. B. Cr. 20 

44. * Omission to sped - 

Jy precise offence-— Penal Code , s. 467. The prisoner 


was charged, under s. 471 of the Penal Code, with 
fraudulently using as genuine a forged document, 
and, having been tried before a Sessions Judge 
and jury, was convicted of that offence. The 
Sessions Judge, considering the forged document to 
be of the nature of those specified in s. 467, sentenced 
the prisoner to ten years’ transportation. On 
appeal, the High Court held that the charge should 
have distinctly set forth the offence as that of using 
a forged document of the nature of those specified in 
s. 467, and that, that not having been done, the 
trial by jury was illegal. The conviction and 
sentence were therefore annulled, and it was 
directed that the prisoner should be retried. Reg. 
v. Gangaram Malji . . 8 Bom. Cr. 43 

45 House trespass — Penal Code , 

s. 451. A charge under s. 451 must charge the 
accused with committing house-trespass with intent 
to commit some specific offence punishable with 
imprisonment. Queena?. Mehar Dow alia 

16 W. B. Cr. ©3 

4@. Hurt — Causing hurt — Penal 

Code , s. 324, The charge and finding in a case of 
causing hurt, under s. 324 of the Penal Code, need 
not contain a negation that the hurt was caused on 
grave and sudden provocation. Anonymous 

4 Mad. Ap. 5 

47. Illegal gratification — Vague- 

ness of charge. A charge of attempting to obtain a 
gratification as a reward for influencing a public 
servant in exercise of his public#functions is illegal 
as disclosing no legal offence, when it omits to state 
the person or persons for whom the gratification was 
obtained, or the public servant to be influenced in 
the exercise of his public functions. Queen v. 
Setulchundeb Bagchee . 3 W» B. Cr. 89 

48 Information of offence, 

omission to give. A charge should distinctly set 
forth the particular offence in respect of which the 
accused either omitted to give information or gave 
information which he knew to be false ; and it should 
appear jnecisely what his duty was in the matter. 
Queen v. Moosurroo . . 8 *W. B. Cr. 37 

49. J Master and Servant — Liabi- 

lity of servant for leaving employer's service without 
warning. Where a legislative enactment renders 
a servant punishable who leaves his employer’s 
service without due warning, a charge under such 
an enactment will not be sustainable, unless it 
aver not only that the accused left Ms employer’s 
service without giving the required warning, but 
also without lawful excuse. Vithoba Malhari v. 
Corfielt) . - 3 Bom. Ap. 1 

50 Mischief — Mischief by setting 

fire to house. In a case of miscMef by fire with 
intent to cause the destruction of a dwelling-house, 
the charge should lay the intent as an intent to 
cause the destruction, not of a house simply, but of 
a house used as a human dwelling. Queen v. 
Durbarro Polie . • .8 W, B, SO 
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51. — — Murder — Penal Code , s. 302 

— Objections to charge . A charge under s. 302 
of the Penal Code need not set out at length all the 
facts necessary to constitute the offence of murder, 
and negative all the exceptions contained in s. 300, 
which defines the crime of murder. Technical 
objections to criminal charges, particularly on the 
ground of the want of a sufficient specification of 
details, should be taken before the conclusion of the 
trial, when the Judge may, if necessary, amend the 
charge, and not afterwards, unless it appear that 
some failure of justice has been caused by the 
irregularity complained of. Government v. Rama- 
sawmy . . , , 5W.E, Bee. Ref. 1 

52. Penal Code, s . 

300. A prisoner was charged with “ causing the 
death of A by inflicting a wound on him with a 
'•** chheni ” with the intention of causing bodily 
injury, such as was sufficient, in the course of nature, 
to cause death, or which he knew to be likely to 
cause death. 55 Held , that the charge was defective 
and inexact as regarded the second and third 
clauses of the definition of murder in s. 300 of the 
Penal Code. With reference to the second clause, 
it should have run “ likely to cause the death of A, 
the person to whom the harm was caused. 55 With 
reference to the third clause, it should have said 
“ ordinary course of nature. 55 Empress v. Samir- 
tjdbin *. I. Is. R, 8 Gale. 211 : 10 C. L. R. 11 

58. — Public safety, offence affect- 

ing — Plying unsafe vessel — Penal Code , ss. 282 - 
336. Boatmen who ply an unsea worthy vessel 
whereby the lives of passengers for hire are endan- 
gered should be charged under s. 2S2, and not under 
s. 336, of the Penal Code. Reg. v. Khoda Jagta 

1 Bom. 137 

54. — Rioting— Separate charges 

against members of rival •parties . Where there is 
riot and fight between two factions, the members of 
each party should be committed for trial separately, 
and not all together. Queen v. Durzoolla 

9 W. R. Or. 33 

Queen v. Bazu 

B. L. R. Sup. Vol. 750 • 8 W. R/Cr. 47 

55. , Common object 

not declared in the charge. A conviction for rioting, 
based upon a charge, which does not specify the 
common object of the assembly charged "with 
rioting, is improper. Chunder Coomar Sen v. 
Queen-Empress . . .3 0. W. 3ST. 605 

Taeazzae Ahmed Chowdhry v. Queen-Empress 
I, I* R. 26 Calc, 630 

56, Defect in charge— Unlawful 

assembly — Common object , effect of not stating in 
charge — Penal Code (Act XLV of I860), s. 147 . 
Where certain accused persons were convicted of 
rioting, audit appeared that the charge did not 
specify any common object, and that neither the 
judgment of the Original Court nor that of the 
Sessions Judge in appeal found what was the 
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common object which made the assembly of 
which the prisoners were members an unlawful 
one : Held, that these defects did not vitiate the 
proceedings, there being ample evidence on the 
record to prove what the common object of the 
assembly was, and to justify the conviction for the 
offence of which the lower Courts had found the 
accused guilty. Basiraddi v. Queen-Empress 
- I. L. R. 21 Calc. 827 

57. Alternative charge — 

Common object — Unlawful assembly — Criminal 
Procedure Code, 1882, s. 236. Fourteen accused 
were charged with rioting armed with deadly 
weapons, and with murder and causing grievous 
hurt during such riot. The common, object alleged 
by the prosecution was to compel the payment of 
certain money by one of the persons of the opposite 
party. Some of the accused, who admitted their 
presence at the scene of the occurrence, stated that 
they had been attacked on account of an allegation 
being made that one of the opposite party had 
enticed away another’s wife, and that they had 
merely acted in self-defence. On the close of the* 
case for the prosecution, the Sessions Judge, 
considering that possibly the common object 
alleged by the prosecution might be considered 
not to have been proved, amended the charge and 
added an alternative common object to it, namely,, 
that the object of the assembly was to punish one of 
the opposite side for enticing away another’s wife.. 
There was no evidence on the record to prove the 
alternative common object, it being based solely on 
a portion of the statements of some of the accused. 
Held, that, if the Sessions Judge was of opinion that 
there were grounds for charging the accused with a 
common object other than that alleged by the 
prosecution, his proper course was not to amend 
the charge, but to add a separate count or counts 
to the charge upon which a separate verdict could 
be taken. S. 236 of the Code of Criminal Procedure 
only authorizes a charge in the alternative when 
it is doubtful which of several offences the facts 
which can be proved will constitute, and not where 
there may be a doubt as to the facts which constitute 
one of the elements of the offence. Waeadar 
Khan v. Queen-Empress I. X. R. 21 Calc. 955 

58. Stolen property, receiving 

— Penal Code, s. 411. A charge, under s. 411 
of the Penal Code, of dishonestly receiving stolen 
property should state that the articles found in 
possession of the accused were the property of A, 
B, the owner thereof. Reg. v. Siddu bin Bal- 
n ath . . o . . 1 Bom. 95. 

59 . — Unlawful assembly and. 

theft — Cutting and carrying away crops in dis- 
puted land — Penal Code , ss. 143 , 379. Observations* 
of the Court as to the proper framing of the charge 
in cases of unlawful assembly with the object 
of committing theft by cutting crops. Jag at* 
Chandra Roy v. Rakhal Chandra Roy 

4 C.W. 1ST. 19G 
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60. Whipping Act. When an 

accused person is liable to be punished under the 
Whipping Act, 1S64, the charge must state the 
liability, and the judgment should set out the 
grounds thereof when that punishment is imposed. 
Badya v. Queen . . X. L. R. 5 Mad. 158 

61. False evidence and perjury 

— Offences committed by a person before the Court of 
Session — Committal of such person by Court of 
Session for trial before itself - — Proceedings to be drawn 
up on day of committal — Charges of perjury and 
forgery — Specific statement as to such . charges — 
Code of Criminal Procedure (Act V of 1898), ss. 
195 and 477 — Penal Code ( Act XLV of 1860), ss. 193, 
466 and 471 . If a Court of Session proceeds to take 
action under s. 477 of the Code of Criminal Pro- 
cedure, it must, in the first instance, frame a charge 
so as to enable the accused to know the exact nature 
of the offence he is alleged to have committed. A 
charge is a precise formulation of the specific 
accusation made against a person, who is entitled 
to know its nature at the earliest stage. After the 
accusation has been formulated in the shape of a 
charge, the Sessions Court may then either commit 
the accused for trial before itself upon the charge 
so framed, or admit him to bail for the same purpose. 
B was^examined as a witness by the Sessions Judge 
in a case. On the 15th of February the Sessions 
Judge delivered judgment in that case, and on the 
same day, purporting to act under s. 477 of the Code 
of Criminal Procedure, had R arrested and com- 
mitted to jail on charges under ss. 193, 466 and 47 1 
of the Penal[Code. The 25th of February was fixed 
for commencing the preliminary inquiry. No 
proceeding was drawn up or charge framed oh the 
loth. On the 16th of February an order was 
recorded by the Sessions Judge as follows : — 
“ In the course of the Sessions trial decided yester- 
day, I came to the opinion, for reasons stated in 
my judgment then delivered, that R has committed 
offences under ss. 193, 466 and 471 of the Penal 
Code, and that it is my duty to hold an inquiry 
preliminary to committing him to the High Court 
to be tried for those offences. R was yesterday 
arrested and committed to jail. There was then 
no time, owing to the lateness of the hour, to draw 
up this formal proceeding. He will be produced 
before me, as directed in the warrant, on the 25th 
of February, when evidence will be taken.” Held, 
that thejproceeding of the 16th of February con- 
tained no particulars of the statements made and 
acts done by R upon which perjury and forgery 
were charged against him, and was not in any 
sense a charge or order of commitment, and was not 
warranted bv law. Reily v. King-Emperor (1901) 

. I. L. R; 28 Calc. 434 ; s. c. 5 C. W, 1ST. 009 

62. Forgery— Charges, misjoinder 

of— -Defective charge — Appeal — Trial by jury — For- 
gery — U sing as genuine a forged document — Cheating 
— Criminal Procedure Code ( Act V of 1898), s . 423 — 
Penal Code (Act XLV of 1860), ss. 417 , 467 , 468, 471 , 
511 , and 109 — Indian Registration Act (111 of 
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1877), s . 82 . It was alleged by the prosecution 
that the accused had forged the registration en- 
dorsement and stamp on the back of a kabala by 
which he had sold certain lands to D, and that he 
had produced before a Sub-Registrar a forged 
mortgage-deed, whereby he purported to mortgage 
to D the identical lands sold under the kabala ; it 
was also alleged that the accused had produced the 
said mortgage-deed before the Secretary of a Loan 
Office in order to induce that office to grant him a 
loan. The accused was tried in one trial on charges 
under ss. 467, 468 and 109 of the Penal Code with 
regard to the alleged forgery of the kabala ; under 
s. 82 of the Registration Act, and ss. 467, 109 and 
s. 471 of the Penal Code with regard to the mort- 
gage-deed, and also on charges under ss. 471 and 
511 of the Penal Code with reference to the attempt 
to cheat the Loan Office. The accused was con- 
victed under ss. 467, 109, 417, 511 and 471 of the 
Penal Code. Held , on appeal, (i) that, as the 
alleged forgery of the kabala and the presentation 
of the forged mortgage-deed to the Secretary of the 
Loan Office could not be said to be parts of the 
same transaction, there had been a misjoinder of 
charges ; (ii) that the charge to the jury w'as 
defective, inasmuch as it did not show what the 
facts of the case were, what the evidence adduced 
was, or^what W’as the ease for the accused ; and (in) 
that, inasmuch as the evidence on the record 
shewed that there was a case which ought to be 
investigated by a jury, the accused should be 
retried. Birendra Lal Bhaduri v. Emperor 
(1903) 

1. Xi. R. SO Gale. 822 ; s. c. 7 C. W. M. 639 

63. Rioting — Omission to set out 

the common object of an unlawful assembly — 
Prejudice to the accused — Criminal Procedure Code 
(Act V of 1898), s. 221, sub-s. 2, and s. 225. In 
all cases in which there is a charge under s. 147 of 
the Penal Code, the common object ought to be 
stated. But the omission to set out the common 
object does not necessarily make the conviction 
bad. It is necessary to see whether or not the 
accused has been misled by the omission and the 
omission has caused a failure of justice. In a 
case ui|der s. 147 of the Penal Code in which the 
facts w-ere very simple and there were distinct 
findings by the lower Court as to the part which 
each of the accused took in the rioting : Held , 
the accused were not prejudiced by the omission 
to set out in the charge the common object of 
the assembly. Budhu v. Lachminia (1905) 

9C.W.K. 599 

2. ALTERATION OR AMENDMENT OF 
CHARGE. 

1. Rower to alter charge — 

Alteration after verdict . On a trial by jury, the 
Sessions Judge has no power to alter the charge 
after the delivery of the verdict. Reg. v. A lx 
valad Fakeer Muhammad . • 5 Bom, Or. 9 
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~ Altering charge after plea 
of guilty. When an accused pleads guilty to a 
^“F; t ,<ly J ra “ ed ’ tbe Ses aons Judge has no 
reolrd UuZ thB °^ arge Up ,° n th ® evide noe on the 

T’rtZl “T°f, a ° b ?; rg ® ° f murder the accused 
pleaded guilty ; the Sessions Judge, takin» into 

the circumstances of the case, reduced 
*? homicide not amounting to murder. 

SSSL* & was megaL * 

4 B. L. E. Ap. 101 : 13 W. E. Cr. 55 


3. 


m. i Indictment, amendment of. 

ne mdmtment may be amended at any stage 
of the trial. Queen v. Willans 

1 Ind. Jur. O. S. 94 : 1 Mad. 31 


4. 


.--“VT— ; — —Form of amendments made 
m charge. Amendments iu a charge ought to be 
made formally, and should appear on the face of the 
record. Queen v. Feojdar Boy 

9 W. E. Cr. 14 

.5;« — — -Formal defects — Act XVIII 

Act xvrrrlf'i ftlt mh \ e : The latter p ? rt oi s • 41 of 
rtf,, of iS , 62 onl y gave power to amend where 
the defect was formal. Queen v . Willan s 

1 Mad. 31 : 1 Ind. Jur. O. S. 94 

®: — Amendment which may 

prejudice accused — Amendment of charge 


■, --- u vrtwrge — 

m, w " ftolen goods — Act XVIII of 1862, s. 1. 
The Court, under s. 1 of the Criminal Law 
Amendment Act (XVIII of 1862), had power to 
Qicler the amendment of a charge involving a 
change m the ownership of stolen property, provided 
such amendment did not prejudice the accused in 
defence upon the merits. Where it is doubtful 
ureS an amendment of a charge will or will not 
pr !J. udle ® the accused m his defence upon the 
merits, the amendment ought not to be made, 
wnere the accused was charged with receiving 

»rnZ?? ?d \t t0m f the P roae cutor* tfe 

p *' , P f£ 4y i“ tbe goods bem S laid in the prosecutor 
and the charges were amended by laving the pro- 
1 Prosecutor jointly with his mother, it 
was held that such amendment ought not.to have 
been made. Beg. v. Govikdas Haridas * 

6 Bom. Cr. 76 
7. — — — - — Omission, of count in charge 
Defect m charge— Power of Appellate Court. The 
omission of a count in the charge is simply a 
defect m the charge, and the Appellate Court 

C T^ m t? co , n ™tion mder a different sec- 
tion of the Penal Code from that upon which the 
pnsoner was tried and convicted, provided the 
prisoner has not been prejudiced or injured by the 

substitution of one section for another. Aston* - 

M0IIS • 1 Ind. Jur. N. S. 48 

Omission to prove separate 

offence. The omission of 
^ tofraI ? e th ® charge 80 as t0 contain a 

separate head for each offence may be remedied by 
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2. ALTERATION OR AMENDMENT OE 
CH AR GE — contd* 

mention tv Ju .?? e exe Ji ? i . si “ t g tbe poweTS oi amend- 

Pmcedum Tsfil “n 244 ° f tbe Gode of Criminal 
procedure, 1861. Queen v. Kalabam Singh 

7 W. E. Cr. 8 

eharg 

ZVlZlZr 1 + When tb ® W & da thaHhe' 

shotdd “I* su PP° rt the char § e as iaid » he 

?“®~ d aIteI tbe charge, and not order the Magis- 
pf 4 ® *° re " eommit the accused. Beg. v . Bapu 
•^ B 1UT 7 Bom. Cr. 81 

rP* . ,. ' Alteration of proceedings 
Prejudice to accused— Necessity to try de novo. 
When a Alagistrate, under s. 256 of the Criminal 

Ch XTV 6 C °^ e ’ 1S6I > stopped proceedings under 
on. XI v and proceeded under Ch. XII of the 

ennui l 4 J as n0t nee c ssar y for him to make an 
enquiry de novo under Ch. XII, the amended 
rges on which the commitment was made not 
being so materially different from those on which 
proceedings were commenced as to prejudice the 
accused. Queen - v. Ameeeuddin 

1 3N. W. Ed. 1873, 307 

_ 4 .p* r — r; Alteration of charge to an- 

? 4b f r C , og ! l J :lzable offence — Alteration of charge 
from culpable homicide to s. 154, Penal Code. 

k!vr°T’ wbo was cha rged with culpable 
tbsri affL n0t & TTH t0 marder ’ was tried for 
eonti^t I w d> , tbere bemg n0 sufficient proof to 
f 4 + a i. 4 ° barg ®’ was tried hy the Sessions 
j f. °r r 4 b^T?f!S used lawful means in prevent- 
in„ the not (s. 154), and was punished for that 
f that the Sessions Judge was oom- 

for anvnff 1 6r ^ “ d to tr} tbe Prisoner 

tions o y f the ° r c ? mD & under “I oae of the see- 
tions^of the Code. Government v. Thacoor 

^° SS Agra Cr. 13 

12. — Adding ’new charges— Power 

t JndZ\ <lnd amend P ha W- Although a Sessions 

eel 8 ®, L P0Wer 4 ? alter or am61ld a charge, he 
cannot add an entirely new charge, which is not 

nlr? 00 f“ at ? to *he charge on which an accused 

wfars Art beea committed f or trial. Queen v. 
waris Au . . . 3 1ST. W. 337 

13 . 

notice of charge. 4Wherea person is araeTted? and 
certain charges are entered against him in the police 
book, he should not, on the day of trial, be called 
; UP -“ 40 “c® 4 ot her charges without previous 
intimation being given to him of the additional 
matter of the petition of Badoi- 
nath Sbaha. Empress v. Badoinath Shaha 

I. L. E. 8 Calc. 195 

different charge from that of which notice was given 
to accused. Where a police officer who had been 
called on to answer to a charge of bribeiy which 
was not sustained by the evidence was found guilty 
of violation of duty under s. 29, Act V of 1861, of 
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CHARGE — contd . 


which offence the officer trying the case found 
sufficient evidence in the course of the trial :• — Held , 
that an accused person called on to answer to a 
specific charge cannot be convicted on an entirely 
different charge without previous notice of the 
offence imputed to him and opportunity being 
afforded him Gf meeting the accusation. In the 
matter of the petition of Girish Chtjnder Nundee 

28 W. B. Or. 8 


15. Amendment of charge by 

Sessions Judge after commitment by Magis- 
trate — Reasons of Magistrate for committing case 
in certain way. Where a Magistrate gives reasons 
for committing a case for trial in a certain way, the 
Sessions Judge must either accept the charges as 
framed or frame others himself : he is not authorized 
by the Criminal Procedure Code to insist on a 
re- drawing of the charge by the Magistrate, unless 
he specifies the charge which he wishes to be sent 
up. In the matter "of the petition of Ramdhone 
Achaejee . . . 25 ¥.E. Or. 17 


16. -Power of Sessions Judge— 

Criminal Procedure Code , 1871, <$. 446. Where an 
accused person is committed to take Ms trial on 
specific charges before the Sessions Court, the 
Judge has no power under s. 446 of Act X of 1872 
to expunge a charge before calling upon the accused 
to plead to it. Empress v. Poeeshollah Sheikh 

7 C. Xi. B. 143 


17. 

lion of. 


Charge , altera - 


On the 8th August IS84 a Magistrate of 
the second class began an enquiry in a case in which 
several persons were accused of rioting and of 
voluntarily causing grievous hurt. On the 6th 
September the powers of a Magistrate of the first 
class were conferred on the Magistrate by an order 
of Government, which was communicated to Mm 
on the Sth September. On the 9th September, the 
case for the prosecution having closed, the Magis- 
trate framed charges against each of the accused 
under ss. 323 and 325 of the Penal Code, recorded 
the statements of the accused and the evidence for 
the defence, and on the 10th September convicted 
the accused on all the charges, passing upon each 
of them, in respect of each charge, sentences which 
he could pass as a Magistrate of the first class, but 
could not have passed as a Magistrate of the second 
class. On appeal the Sessions J udge, on the ground 
that the prisoners had committed the offence 
described in s. 148 of the Penal Code, held that the 
sentences passed by the Magistrate were illegal, as 
being inconsistent with the provisions of s. 71, 
paragraphs 2 and 4 ; and he accordingly reduced 
the sentences of imprisonment wMch the Magistrate 
had passed to the maximum of imprisonment 
which the Magistrate could have inflicted under 
s. 148. Held by the Full Bench (Petheram, C.J., 
and Brodhurst, J., dissenting), that the sentences 
passed by the Magistrate were legal. Per Pethe- 
ram, C.J., that the Judge in this case had no power 


2. ALTERATION OR AMENDMENT OF 
CHARGE — contd. 


to alter the charge or to frame a new' charge in any 
way. Per Brodhttrst, J., that the sentences 
passed by the Magistrate were as a whole illegal, 
and that a Court of Appeal is not competent to 
alter the finding of a Magistrate so as to convict an 
accused person of an offence wMch the Court of 
wMch the order is on appeal was not competent to 
try. Queen- Empress v. Pershad 

I. Xj. R. 7 All. 414 


18 _ Addition of charge at trial 

— Meaning of the word “ charge ” in Criminal 
Procedure Code (X of 1882 ) — Altering charge — 
Substitution of charge — Omission to read and explain 
charge to prisoner — Person committed 44 without a 
charge ” under s. 226 of Criminal Procedure Code — 
Meaning of the word 44 alter ” in s. 227 — Meaning of 
the words “ return of verdict ” in s. 227 — Criminal 
Procedure Code ( Act X of 1882), ss. 226 , 227, 228 - 
230, 236, 237, 537 — Practice — Procedure — -Right to 
begin. A was tried on a charge (i) of murder, (ii) of 
abetting B to commit the said murder. The jury, 
having considered their verdict, were asked by the 
Clerk of the Crown if they were agreed. The 
foreman replied that they were, and that their 
verdict was guilty, and when further asked, he said 
<£ guilty of abetment — of abetment generally.” On 
the application of counsel for the prosecution, a 
charge was then added of 44 abetment of murder 
committed by some person or persons unknown.” 
The additional charge was read aloud to the jury, 
but was not specially explained to the prisoner, nor 
was he called upon to plead to it. Counsel for the 
prisoner was asked by the Judge if he desired to 
have a new trial on the charge as amended, but he 
declined. The three charges (i.e., the two original 
charges and the additional charge) w'ere then read 
to the jury, who after deliberation returned a verdict 
of 44 not guilty ” on charges Nos. 1 and 2, and of 
<4 guilty ” on charge No. 3, viz., of abetment of 
murder by a certain person or persons unknown* 
On the application of counsel for the prisoner, the 
following points were reserved : (i) whether, under 
the circumstances, the Court had power to add a 
new charge 5 (ii) whether the verdict returned on 
the new charge was valid, the prisoner not having 
been called on to plead to it. Held (Scott, J., 
dissentiente ), that the Judge was wrong in framing 
a new charge in addition to the original charges. 
The error, however, was one of form and not of 
substance, and under s. 537 of the Criminal Pro- 
cedure Code (Act X of 1882), the Court declined 
to interfere with the conviction. Held, also, that 
having regard to ss. 228, 229, and 230 of the Crimi- 
nal Procedure Code, the charge of abetment of 
murder by B might have been changed into one of 
abetment generally. Held, also, that, in any case, 
the conviction was good under ss. 236 and 237 of 
the Criminal Procedure Code. It was doubtful 
whether the evidence would establish the offence of 
murder, abetment of murder by B, or abetment of 
murder by some one unknown. Even if there had 
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been no charge properly framed, the J udge might, 
tinder s. 237, have accepted the verdict returned by 
the j ury and entered it on the record. The fact that 
the Judge framed a charge which, ex hypothesis was 
beyond his authority, and accepted a verdict on 
that chafge, did not affect the legality of the con- 
viction. Held, that the omission to read and 
explain the charge to the prisoner did not, under the 
circumstances, prejudice the prisoner, and was, 
therefore, immaterial. In the Criminal Procedure 
Code generally the word 44 charge 55 is used as the 
statement of a specific offence, and not as indicating 
the entire series of offences of which a prisoner is 
accused. There is nothing in the Code to indicate 
that the word is to have a different construction in 
ss. 226 and 227 from what it has in other sections. 
The words 44 without a charge ” in s. 226 of the 
Criminal Procedure Code (Act X of 1882) will 
properly apply not only to a case in which there is 
no charge at all, but also to a case in which there is 
no charge of such an offence as the Sessions Judge 
or Clerk of the Crown may think the prisoner ought 
to be tried for. If the word 44 alter 59 in s. 227 is to 
betaken to include “addition,” as it does in s. 226, 
the addition permitted must be an addition to some 
specific charge in the nature of an alteration, and 
not the addition of a new charge. The words 
“ return of the verdict ” in s. 227 mean the return 
of the final verdict which the Judge is bound to 
record Per Scott, J. The test of the admissi- 
bility of proposed amendments to a charge is 
whether such amendment will prejudice the prisoner. 
The word 4 4 charge ” is used in the Code both as 
indicating the whole series of counts or heads of 
charge, and also as indicating a charge of one 
specific offence. In s, 227 it is used in the former 
sense. The word 44 alter ” in s. 227 must he taken 
to be equivalent to the words 44 add to or otherwise 
alter ” which are used in s. 226, and consequently 
the addition of the new 44 head of charge ” is an 
alteration within, the meaning of s. 227. Queen- 
Empress v. Appa Subhana Mendre 

I. Ii. R. 8 Bom. 200 

19. Alteration or amendment 

of charge — Addition of charge at trial — Altering 
charge— Criminal Procedure Code, s. 227 . Held , 
that on a trial upon charges under ss. 467 and 471 
of the Penal Code the Court had power, under s. 227 
of the Criminal Procedure Code, to add a charge 
under s. 193 of the Penal Code, upon which the 
prisoner had not been committed for trial. Queen - 
Empress v. Appa Siibhana Mendre , I. L. Jt. 8 Bom. 
200 , dissented from. Queen- Empress v. Gordon 

I. Ii. R. 9 All. 525 

20. Addition of charge triable 

by any Magistrate — Power of Sessions Judge 
to add charge and try it— -Criminal Procedure Code , 
ss. 226, 236 , 237, 537. Three persons were jointly 
committed for trial before the Court of Session, 
two of them being charged with culpable homicide 
not amounting to murder of J , and the third 


2. ALTERATION OR AMENDMENT OF 
CHARGE — contd. 

with abetment of the offence. At the trial, the- 
Sessions Judge added a charge against all the- 
accused of causing hurt to C, and convicted them 
upon both the original charges and the added 
charge. The assault upon C took place either at 
the same time as or immediately after the attack 
which resulted in the death of J. Held, that the- 
case did not come within the terms of s. 226 of 
the Criminal Procedure Code, and the adding of 
the charge was an irregularity which was not 
covered by ss. 236 and 237, those sections 
having no application to such a state of things ; 
but that, inasmuch as the Sessions Judge was 
addressed by the pleader who appeared for the 
accused, and heard all the objections raised 
and witnesses might have been called for the 
defence upon the added charge, the provisions of 
s. 537 w r ere applicable to the case. Queen-Em- 
press v. Kharg-a . I. L. R. 8 AIL 065- 

21. — Power of Sessions Judge 

to withdraw a charge framed by him— 
Criminal Procedure Code , ss. 226 , 227, The word 
44 alter ' 5 in s. 227 of the Criminal Procedure Code 
includes withdrawal by a Sessions J udge of a charge 
added by him to the charge on which the commit- 
ment had been made. Dwarka Lal v. Mahadeq 
Rai . . . . I. L. R. 12 All. 551 

22. Vagueness of charge — 

Penal Code, s. 217. The accused w r as charged 
under s. 237 of the Penal Code ; but the charge did 
not distinctly state what the direction of the law 
was which he disobeyed, and how he disobeyed it. 
Held, that, when the accused has been convicted on 
a charge expressed in vague terms, the prosecution 
On appeal should be limited to the particular sense- 
in which the charge has been understood at the trial. 
Empress v. Bab an Khan 

I. Xj. R. 2 Bom. 142. 

23. Conviction for an offence 

different from that with which accused is 
charged — Extradition — Lex fori — Criminal Pro- 
cedure Code , 1882 , ss. 227, 238 — Penal Code , ss. 395, 
398, 379 — Dacoity — Theft. The accused were- 

subjects of His Highness the Gaelavar of Barocla. 
They were extradited for committing dacoity 
in British India. The Magistrate, who held a 
preliminary inquiry into the matter, '^committed the 
accused to the Sessions Court on a charge under 
s. 398 of the Penal Code (XLV of 1860). The- 
Sessions Judge amended the charge to one under 
s. 395 on the ground that, as the accused had been 
extradited on a charge under s. 395, they could be 
tried and convicted only under that section, and no 
other. At the end of the trial, the Sessions Judge, 
finding that the accused w r ere guilty of theft, but 
not of dacoity, acquitted them. Held, reversing 
the order of acquittal, that it was competent to the- 
Sessions Judge to alter the charge under s. 227 of 
the Code of Criminal Procedure (Act X of 1882) and 
under s. 238 to convict the accused of the minor 
offence, which the evidence established. Held, also. 
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that the Code of Criminal Procedure was applicable 
as lex fori . Queen- Empress v. Khoda Uma 

I- L. R. 17 Bom. 369 

24. Power of Appellate Court 

to alter charge or finding — Prejudice to the 
accused — N ecessity for a re-trial on the altered 
charge— Criminal Procedure Code {Act V of 1898), 
ss. 236 , 237, 238, and 423. The accused gave his 
pleader a copy of a document which had been 
falsified by an interpolation being made in it for 
the purpose of its being used in the trial of his suit. 
Held, that he was guilty not of an attempt to com- 
mit an offence under s. 471 of the Penal Code, but 
of the offence itself. If the prosecution establishes 
certain acts constituting an offence and the Court 
m * sa PP^ es the law by charging and convicting an 
accused person for an offence other than that for 
which he should have been properly charged, and 
if, notwithstanding such error, the accused has by 
his defence endeavoured to meet the accusation of 
the commission of these acts, then the Appellate 
Court may alter the charge or finding and convict 
him for an offence which those acts properly 
constitute, provided the accused be not prejudiced 
by the alteration in the finding. Such an error is 
one of form rather than of substance, and the 
alteration by an Appellate Court of the charge or 
finding would not necessitate a re-trial expressly 
on a charge of that offence. Lala Ojha v . 
Queen- Empress . I. L. R. 26 Calc. 863 

3 G. W. 3ST. 653 

25. — Criminal Pro - 

cedure Code [Act V of 1898), s. 423 (b)— Alteration 
of finding under ss. 109, 211, Penal 'Code, to one 
under s. 193. Where an accused was convicted 
under ss. 109, 211, Penal Code, and the Judge 
referred the case to the High Court recommending 
that a conviction under s. 193, Penal Code, with an 
enhanced sentence, should be substituted for the 
conviction and sentence under ss. 109, 211 : Held, 
that, in proceedings taken on a charge of abetment 
of an offence under s. 211, it would be improper to 
convict the accused of intentionally giving false 
evidence, as the two offences are entirely of a 
different character, and in making a defence on a 
charge of the first-named offence, the accused 
could not be regarded as pleading to a charge 
of intentionally giving false evidence in regard to 
some particular statement. To substitute a con- 
viction for the latter offence for one for the former 
offence would be in effect to alter the charge to one 
for a different offence without the accused having 
an opportunity of pleading to it. Monoranjan 
Chowdhry v. Queen- Empress 3 G. W. "N. 367 

26. Conviction of offence of 

different character, legality of— Charge of 
theft— Conviction of being member of unlawful 
assembly — Code of Criminal Procedure (Act V 
of 1898), s. 423 — Penal Code ( Act XLV of 1860), 
as. 143 and 379. The accused were convicted of 
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^at was the only charge which they were 
called upon to answer. In appeal the District 
Magistrate held that no theft had been committed, 
but he convicted the accused of being members of 
an unlawful assembly. Held, that on the trial the 
accused were called upon to answer only a charge 
of theft, they were never called upon to answer any 
other charge, and they therefore could not fairly 
be convicted on their appeal of an offence of an 
entirely different character. It is on the proceed- 
ings taken before the Magistrate that the facts 
constituting an offence for which a trial is held are 
made known to the accused, and the law is applied 
by the Magistrate to the facts established, so as to 
constitute the charge which the accused is called 
upon to answer. It therefore cannot be said that 
sufficient notice was given to the accused, because 
mention of s. 147 of the Penal Code (rioting) 
together with theft was made in the final report of 
the police as the offences considered to have been 
established ; and that the accused must have been 
made acquainted with such report. Jatu Sing v. 
Mahabir Singh . I. -I*. R. 27 Gale. 660 

27. Conviction of rioting with 

the common object of theft — Finding by 
Appellate Court of different common object — Legality 
of conviction on such finding — Penal Code ( Act 
XLV of 1860), ss. 147 and 379 — Code of Criminal 
Procedure ( Act V of 1898), s. 423. The accused 
were convicted by a Magistrate of theft of mangoes 
and also of rioting, the common object of the 
unlawful assembly being the forcibly taking 
away of mangoes belonging to the complainant. On 
appeal the Sessions Judge not only found that the 
common object was not the taldng of the mangoes* 
but that the dispute between the parties was as to 
certain land. He, however, dismissed the appeal,, 
and confirmed the conviction. Held, that, as the 
accused were convicted on a different finding of 
fact from that to which they w T ere called upon to 
plead and to defend themselves at the trial, they 
were entitled to an acquittal. Rahimudbi v. 
Asgar Ali . . I. L. R. 27 Calc. 990 

28 Adding new charge at close 

of case for defence — Prejudice. A Sessions- 
Judge is empowered, under the Code of Criminal 
Procedure to add a charge at any time before judg- 
ment is delivered, but the provisions of ss. 227, 228 
and 229 of the Code make it obligatory upon him to 
exercise a sound and wise discretion in so doing ; 
and a Sessions Judge, in adding a new and a grave 
charge of dacoity at a late stage of the trial, after 
the conclusion of the case for the defence, and in 
continuing the trial without any adjournment,, 
does not exercise such a sound and wise discretion*. 
King -Emperor v. Mathura Thakur (1901) 

6 O. W. NT, 72. 

29. v _ Addition to or 

alteration of — Indictment, subject-matter of — Chea&~ 
ing — Property— Money— Criminal Procedure Code 
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(Act V of 2898), ss. 226 , 227— Penal Code (Act XLV 
of I860), s. 420. The Sessions Court is not a Court 
of original jurisdiction, and though vested with 
large powers for amending and adding to charges 
can only do so with reference to the immediate 
subject of the prosecution and committal, and not 
with regard to matter not covered by the indict- 
,ment. The accused was put upon his trial before 
the Sessions Court on charges under ss. 47 1 and || l 
of the Penal Code. Upon motion to the High Court 
it was held that a previous acquittal covered the 
charge under s. 471, and that the accused could 
be tried only under s. £ J J. When the case came to 
trial the Sessions Judge amended the charge to 
one under s. f? ? : — Held , that the Judge had full 
power under the law to amend the charge, and 
that the High Court did not intend to fetter his 
discretion. The word c< property ” in s. 420 of the 
penal Code includes money. Birendra Lal 
Bhaduri v. Emperor (1905) " 

I. Xi. E. 32 Calc. 22 

3. ( EXPLANATION OF CHARGE TO ACCUSED. 

1. — — . — _ Precise nature of charge— 
When arraigning an accused, and before receiving 
his plea, the Court should be careful to ensure the 
explanation of the charge in a manner sufficiently 
explicit to enable the accused to understand 
thoroughly the nature of the charge to which he is 
called upon to plead. Empress v. Vaimbilee. 
Vaimbilee V. Empress . I. L. E. 5 Calc. 826 

2. Exact nature of offence 

charged — Contents of charge — Criminal Procedure 
Code { Act X of 2882), s. 222 . — An accused is entitled 
to know with certainty and accuracy the exact 
nature of the charge brought against him, and 
unless he has this knowledge, he must be seriously 
prejudiced in his defence. This is true in all cases, 
but it is more especially true in cases where it is 
sought to implicate him fcr acts not committed by 
himself, but by others with whom he was in com- 
pany. Behari Mahton v. Queen- Empress 

I. L. E. II Calc. 106 

8. Omission to explain charge 

— Criminal Procedure Code , 272— Murder. At 
a trial before a Sessions Court a charge was read out 
to the prisoners to the effect that they at a certain 
place on a certain date committed murder by caus- 
ing the death of M , and that they had thereby 
committed an offence punishable under s. 302 of 
the Penal Code and within the cognizance of the 
Court of Sessions: The prisoners pleaded guilty, 
and were convicted on their plea. The charge was 
not explained to the prisoners. In answer to 
questions put by the Court, prisoners stated that 
they had killed M, and that they made the admis- 
sions of their own accord and not on the persuasion 
of any one. Held , that the conviction must be 
quashed and a new trial ordered. Aiyavu v. 
Queen- Empress ’ * * I. L. R. 9 Mad. @1 


CHARGE — concld . 

3. EXPLANATION OF CHARGE TO ACCUSED 
— concld. 

4. Omission to explain charge 

when amended — Criminal Procedure Code, 2872 , 
,s ‘- A prisoner charged with dacoity and riot 

and acquitted cannot be convicted of house- 
trespass, under s. 452 of the Penal Code, unless the 
charge was amended by the addition of the charge 
under s. 452, and was read out or explained to him, 
and he was called on to plead to it under s. 445 of 
the Criminal Procedure Code. Queen v. Salamut 
Ali * . . . 23 W. E. Cr. 59 

4. CHARGE OR LIEN ON DEBT. 

1. — — — — . Lien — Assign- 

ment-Transfer of Property Act. (IV of 2882), s. 
207. The mere fact that parties have described 
a transaction v ;’as a “lien” or “charge” cannot 
deprive it of its real nature if in substance the 
transaction was in the first instance an assign- 
ment. Where a creditor purports to create a 
lien or charge on the debt due to him in favour 
of another person, the words lien or charge have 
no meaning except as giving the latter a right to 
recover _ the debt from the debtor. The tran- 
saction is in reality one whereby the owner of what 
in English Law is called a chose in action transfers 
it to another. Ardesir Bejqnji Surti v. Sirdar 
Ali Khan (1908) . I. L. R. 33 Bom. 610 

2. — Equity in favour 

of a person paying off a subsistmg charge on 
property. Where there is a subsisting charge 
on certain property paid off by the person 
in possession, it is equitable that when the 
plaintiff reclaims the estate, credit should be given 
to that person for the payment of the mort- 
gage which the plaintifi: would have had to 
meet. Mahomed Shumsool v. Sheimkram, L. R. 2 
I. A. 27 ; Lomba Gumaji v. Vishwanath Amril, 
(2893) P. J. 302 , and Ranu v. Kedu, (2894) P. J. 
39, followed. Ashidbai v. Abdulla (1906) 

X. Xi. R. 31 Bom. 271 

CHARGE-SHEET, COPY OP. 

See Accused Person, right op. 

X. X«. R. 19 Mad. 14 

CHARGE TO JURY. Col. 

1 . Summing up in General Cases 1465 

2. Misdirection .... 1469 

3 . Special Cases . , , 1473 

See Judgment— Criminal Cases. 

28 W. R. Cr. 82 

See Jury, trial by. 

misdirection. 

See CoNPEssioN — Confessions to Magis- 
trate .. . I. X *. R. 26 Mad. 88 
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CHARGE TO JURY — ccntd. 

— - recording of. 

See Misdirection. 

I. L. R. 34 Calc. 698 

3. SUMMING UP IN GENERAL CASES. 

1. Mode of summing up evi- 

dence — Duty of Judge. In charging a jury, a 
Judge is not bound to do more than lay carefully 
and plainly before them the evidence as recorded by 
him, noting discrepancies and inconsistencies, and 
pointing out generally the way in which it is favour- 
able or unfavourable to accused. Queen v. 
Chunder Kumar Muzoomdae 

25 W. R. Cr. 54 

2. — Criminal Proce- 

dure Code ( Act X of 1882), s. 298 — Duty of Judge 
when the jury are uncertain as to the offence com- 
mitted. A jury, after retiring, returned to the bos, 
and, afterfunanimously finding both prisoners not 
guilty of the charges framed against them, stated to 
the Judge that they thought an offence had been 
committed by one of the prisoners, but were un- 
certain as to the section of the Penal Code appli- 
cable to his case ; the Judge thereupon made over 
to them a copy of the Penal Code, leaving them to 
decide under what section the offence fell. Held , 
that he had failed in his duty, and that he should 
have asked the jury what doubts they had as to the 
crime which had been committed, and should have 
explained to them the law and informed them what 
offence the facts would prove against the prisoner if 
they believed those facts. Jaspath Singh v. 
Queen- Empress . I. X. R. 14 Gale. 164 

3. - Omission to 'point 

out legal hearings — Reading evidence to jury in 
important cases. On a trial by jury a Sessions 
J udge in summing up should give a full and detailed 
statement of the evidence on both sides ; he should 
point out the legal bearing of it, and what weight 
the jury ought to attach to its several parts. His 
omission to do so, if the accused is thereby pre- 
judiced, amounts to such an error in law as would 
justify a Court of Appeal in setting aside the verdict. 
No general rule can be laid down as to when a pri- 
soner is prejudiced by a defective summing up, but 
in general, if the finding of the jury in such a case 
is one that an Appeal Court would set aside if the 
trial had taken place with the aid of assessors, the 
Court will interfere and set the verdict aside. In 
capital cases and all cases of a serious or com- 
plicated nature, the Judge ought to read over the 
evidence in exlenso to the jury. Reg. v. F’atte- 
chand Vastachand . . 5 Bom. Cr. 85 

4. Duty of Judge in 

charging jury. In delivering a charge to the jury 
it is the duty of the Sessions Judge to call the 
attention of the jury to the facts and then to leave 
it to them to consider whether, from the facts, 
they conclude that a particular criminal act was 
done, and if they so conclude, then to direct them 
that the case comes within a particular section of 
the Code. Sri Prosad Misser v. Empress 

4 C, W. NT. 193 


I 


j CHARGE TO JURY —contd. 

1. SUMMING UP IN GENERAL CASES — contd. 

, — — Criminal Proce- 

dure Code (Act XXV of 1861), s. 255. In tins case 
the Court was of opinion that the J udge’s charge to 
the jury was not a summing up for the prosecution 
and defence such as is prescribed by s. 255, Act 
XXV of 1861. Principles for guidance of a judge 
in charging a jury laid down. Queen v. Raj- 
coomar Rose 

10 B. Xk R, Ap. 30 : 19 W. R. Cr. 71 

6. Explaining the 

law. In charging a jury it is incumbent on the 
Judge to explain the law to them in order to 
assist them in applying the law to the facts of the 
case. Mere reference to sections of the Penal Code 
defining the offences is not sufficient. Abbas 
Peada v. Queen- Empress 

I. X. R. 25 Calc. 736 
2 C. W. IN. 484 

Sri Prosad Misser v. Empress 

4 c. w. usr. 193 

7. — - Law hearing on 

case — Presumption of innocence. A Judge’s charge 
to the jury should consist only of a summing up 
of all the evidence, and a showing how the law 
applies to it. Where facts are as consistent with a 
prisoner’s innocence as with his guilt, innocence 
must be presumed ; and criminal intent or know- 
ledge is not necessarily imputable to every man who 
acts contrary to the provisions of the law. Queen 
v. Nobokristo Ghose . 8 W. R. Cr. 87 

8 . __ Charge when there 

is no evidence. Where there is no evidence against 
a prisoner, the Judge ought to charge the jury for 
an acquittal, and not leave the jury to say whether 
the prisoner is guilty or not. Queen v. Gree- 
dhary Manjee . . 7 W. R. Cr. 39 

9. — Where a summing 

up of a Judge to a jury points out to the jury 
the principal features of the evidence as regards 
both the case of the Crown and the defence of the 
prisoners, it complies with the requisition of the 
Code of Criminal Procedure. Queen v. Sheppard 

13 W. R. Cr. 23 

10. Omission to sum up evi- 

dence — Criminal Procedure Code , 1861, s. 379 , 
Where the provisions of s. 379 of the Code of 
Criminal Procedure, 1861, were neglected, and 
the Judge did not sum up the evidence at all, 
a new trial was ordered. Queen v. Elahi ' Bax , 
B. L. U. Sup. Vol. 359 : 5 W. R. Cr . 80, considered. 
Queen v. Shamshere Beg . 9 W. R. Cr. 51 

11. — — Criminal Proce- 

dure Code, 1861, s. 379 . Under s. 379 of the Code 
of Criminal Procedure, a Judge should sum up the 
evidence on both sides before requiring the jury to 
deliver their verdict. Under s. 439, however, the 
High Court thought it unnecessary to set aside a 
conviction in a case in which this was not done. 
Queen v. Sitwa alias Sitaram 

14 W. R. Cr. 66 
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•CHARGE TO JURY — contd. 

1. SUMMING UP IN GENERAL CASES — contd. 

See Qtjsen-Empbess v. Imam Ali Khan 

I. L. R. 23 Gale. 252 

12. — Reasons for Judge’s opinion 

■on evidence. It is the duty of a Sessions Judge 
to give a. summing up of the evidence as recorded 
before him, and to state his own reasons for con- 
sidering a prisoner guilty. Queen v. Nawab 
Keah • . . . 7 W. R. Gr. 25 

13. ^ — - Statement of Judge's own 

opinion. A Sessions Judge in summing up is 
bound to advise a jury on questions of fact, and 
may tell the jury the impression which the evidence 
has made upon his own mind. Queen v. Dwarka- 
Nath Sen . . . .13 W. R, Gr. 34 

14.. 


... . —A J udge may give 

the jury his opinion of the guilt or innocence of 
the prisoner, if he shows them clearly that the 
decision rests with them. Queen v. Abdool 
Juleel . . . . W. R. 1864, Cr. 5 

. ~ : — ; —A Judge in direct- 

ing a jury should confine himself to a general 
commentary on the evidence and a statement of 
the legal offence proved, should such evidence he 
credited. He should not give a positive opinion as 
to the guilt or innocence of the accused person 
Queen v. Bharut Chunder . 1 w. R. Cr. 2 
-Queen v. Gunga Bishen . 1 W. R. Cr. *26 

16. — ~ Judge's opinion as to cer- 

tain portion of evidence. It is open to a Jud*e 
in charging the jury to express his opinion as to the 
effect of a certain portion of the evidence 5 but he 
.should always be careful to add that it is for the 
jury to form their own opinion. Queen- Empress 
v. Bepin Biswas . I. L. R. 10 Calc. 970 

17. ~ ~ — — — — Expression of 

opinion by Judge upon questions of fact— Charge 
to the fury , form of. Sub-s. (2) of s. 298 of the 
Code of Criminal Procedure allows a Judge to ex- 
press to the jury his own opinion upon any questions 
of fact, provided that he leaves the decision upon 
the questions of fact entirely to the jury. The 
tendency of the charge as a whole ought to be to 
give a correct direction to the mind of the jury 
Queen v. Gagalu, 6 B. L. R. Ap. 50 1 12 W. R. Cr. 
80, referred to. Rahamat Ali v. Empress 

4 C. W. 3ST. 196 

18. Rare statements of pri- 

soners — Evidence taken before Magistrate. Bare 


statements of prisoners are not admissible in, and 
o^§bfcnot to be alluded to by the Judge as, evidence. 
Nor is evidence taken before the Magistrate, unless 
contradictory of the evidence of the same witnesses 
.as given before the Sessions Court, evidence in the 
trial or proper to be put to the jury. Queen v. 
Bheko Singh . . . 7 W. R. Cr. 108 

19. - Evidence of person not 

having knowledge from his own ob- 
servation. The evidence of a person stating 
before the jury upon oath facts which he does not 
Omow of his own observation, facts which constitute 
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CHARGE TO JURY — contd. 

1. SUMMING UP IN GENERAL CASES— 

S w? ailCe ° f , the char S e against a prisoner, and 
which the jury themselves have to enquire into and 
arrive at as their verdict, ought not to be allowed to 
go to the jury, and still less so when the person does 

IrLZi ly i ? ep r e he . io ll the i™y> but his evidence is 
presented to them m the form of a written deposi- 
tion. Queen v.^R amgopal Dhur 

10 W. R. Cr. 57 

— Different trials for same 
charge to jury. When different 


20 . 

crime — Fresh 


v/cur ya ou jury, vv nen different 
tnais are held at different times and against different 
prisoners in respect of the same crime, a new charge 
to each jury should be delivered in each case. Itls 
not sufficient to read over to the second jury the 
charge delivered to the first. Queen v. Mahadeo 
W. R. 1864, Cr. 15 

21* • — — — — Sessions Judge — 

Jury-Summing up— Defective direction— Con- 
tentions placed before the Jury— Judge should not 
omit pointedly to call attention of the jury to matters 
of prime importance , especially if they favour the 
accused . A Sessions Judge, in summing up, is 
entitled to have regard to the elaboration and skill 
with which the rival contentions have been placed 
before the jury by the advocates on both sides, 
but he should not in doing so omit pointedly to call 
the attention of the jury to matters of prime 
importance, especially if they favour the accused, 
merely because they have been discussed by the’ 
advocate. Emperor v. Malgowda Basgowda 
(1902) . . . I. L. R. 27 Bom. 644 

22. — Jury — Heads of 

charge-— Contents of, and time of recording heads of 
charge — Misdirection of Jury — Omission to read 
whole of the depositions of witnesses — Omission to 
direct Jury to draw a “ presumption ” against the 
prosecution, when certain witnesses were not called — 
Direction in rioting cases — Oral proof of statements by 
witnesses to the police — Criminal Procedure Code 
(Act V of 1898), ss. 162, 297 , and 367— Circular 
Orders of the High Court, Chap. I, Order 59- 
Evidence Act (1 of 1872) s. 114, III (g) and $. 157— 
Indian Penal Code (Act XLV of 1860), ss. 141 and 
lil - * It is not necessary that the heads of charge 
to the jury should be reduced to writing before 
delivery of the charge, but they ought to be written 
as soon as possible thereafter and when the facts 
are fresh in the J udge ’ s mind. The heads of charge 
should represent with absolute accuracy the sub- 
stance of the charge, and be such as to enable the 
High Court on appeal to see distinctly, whether 
the case was fairly and properly placed before the 
jury. Circular Orders of the High Court, Chap. I, 
Order 59, referred to. It is not incumbent on the 
Judge to read the whole of the depositions of the 
witnesses to the jury. It is enough that references 
have been made to them so as to sufficiently 
attract their attention to them. It is not necessary 
that the Judge should direct the jury, in so many 
words, that the omission of the prosecution to call 
certain witnesses raised .« “ presumption ,J under 
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•CHARGE TO JURY — contd, 

1. SUMMING UP IN GENERAL CASES— 
concld. 

the Evidence Act (I of 1872), e, 114, 111. [g), that 
their evidence would be unfavourable to the Crown, 
if he has pointed out that the jury might properly 
•draw any inference they pleased from such omis- 
sion. S. 141 of the Penal Code is sufficiently 
explained to the jury, if the Judge has told them 
that, if five persons go in a body with the common 
object of murdering a man, and if he is killed in the 
prosecution of the common object, then, no matter 
who struck the fatal blow, all are equally guilty 
of murder under ss. of the Penal Code. S. 162 
of the present Criminal Procedure Code prohibits 
the use of the record of the statement of a witness 
taken under s. 161 as evidence, but does not over- 
ride the general provisions of the Evidence Act as 
to proof of such statement by oral evidence, and 
such statement is admissible under s. 157 of the 
Act in corroboration of the evidence of the witness 
given at the trial. The proviso to s. 162 of the 
present Code is confined to, and is for the benefit of, 
the accused. Queen-Empress v. Bhairab Chunder 
ChucJcerbutty , 2 C. IF. N. 702 , distinguished. 

Emperor v. Ear ay an Baghunath Pat hi, 1. L. B. 
■32 Bom. Ill, per Beaman, J., dissented from. Beg. 
y. Ultamchand Kapurchand , 11 Bom. H. C. 120. 
and Empress v. Kali Churn Chunari , I. L. B. 8 
Calc . 154 , referred to. Fanindra Nath Banerjee 
v. Emperor (1908) . I. L R. 30 Calc. 281 

• 2. MISDIRECTION. 

1. Misdirection. In 

giving a warning to a jury not to disbelieve a mass of 
otherwise consistent e vidence, because in one or two 
minor and immaterial points the witnesses made 
different statements, a Judge exercises a wise 
discretion, and affords no ground for the objection 
of misdirection to the jury. Queen Bustee 
Khan . . . . 1 ¥. E. Or. 17 

2. — Omission to direct 

on important point. In considering whether a 
Judge has misdirected the jury, the tenor and 
general effect of the whole summing up should be 
looked at, and if, upon the whole summing up, the 
Court is of opinion that substantially the proper 
direction has been given to the jury, it will not 
interfere, though the Judge has omitted to direct 
the jury expressly on some important point. Reg. 
v. Pestanji Dinsha . . .10 Bom. 75 

3. — Omission to aid 

jury as to facts— Binding on fact by Judge. A 
summing up to the jury in which the Sessions 
Judge gave no aid to the jury in the arrangement of 
the facts which were spoken to by the witnesses, 
and himself found facts which he should have put 
to the jury, was pronounced defective, and a 
verdict founded thereon was set aside and the 
prisoner ordered to be released. Queen v. Ram 
Gopal Dhur . . . 10W.E. Or. 7 

4. — Omission to call 

attention of jury to evidence of witnesses f&r defence . 
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CHARGE TO JURY — contd. 

2. MISDIRECTION* — contd. 

I n summing up a ease to the jury, the Judge 
omitted to call their attention to the evidence of 
the witnesses for the defence. This evidence 
appeared to the High Court to be untrustworthy. 
neld, that the summing up was not defective on 
account of this omission on the part of the Judge. 

In the matter of the petition of Rochia Mohato. 

Empress v. Rochia Mohato 

'I. L. R. 7 Calc. 42: 8 C. L R. 273 

; — ~ — — • Judge stating what 

facts are proved— ^Erroneous view of laic— Evidence 

Act, s. 103— Onus of proof— Criminal Procedure 

Code, s. 537. It is the province of the jury, and 

not of the Judge, to say what facts are or are not S 

proved. Where a Judge in giving charge to the 

jury, after stating certain facts, said : “ Hence the 

reasons given ’ * (in the deed for its execution ) ‘ ‘ turn 1 

out to be false” : Held, that the Judge should have ! 

left it to the jury to form their own conclusion. 

When there has been a material misdirection in a 
charge to a jury, it is not covered by s. 537 of the 
Code of Criminal Procedure. The Judge, in 
stating to the jury that under s. 103 of the Evidence 
Act the onus may be said to lie on the accused, to 
show that the deed in respect of which he was 
charged with forgery was genuine, took an erroneous 
view of the law and misdirected the jury. Empress 
v. Dhunno Kazi , 1. L. B. 8 Calc. 121, followed. 

Sadhu Sheikh v. Empress . 4 C. W. H. 570 

“ — ; — ; Duty of Judge 

Omission to explain law as bearing on the facts. 

Per Field, J. It is the duty of a Judge to give 
a direction upon the law to the jury so far as to I 

make the m understand the law as bearing upon the 
facts ; and if he does not give them an explanation 
of the law sufficiently comprehensive to enable 
them to decide the particular issue, it is a misdirec- 
tion. In the matter of the petition of Jhubboo 
Mahton. Empress v. Jhubboo Mahton 

I. L. R. 8 Calc. 739 : 12 C. I*. R. 233 

7. — — — Criminal Proce- 

dure Code ( Act X of 1882), ss. 297, 423 (d)—. Effect 
of omission to explain the law to jury — Penal Code 
( Act XLV of I860), ss. 143, 147, 380, 395— Practice. i 

In a trial by jury, the accused were charged 
with offences under the Penal Code. The Judge, 
while charging the jury, omitted to explain the 
law by which they were to be guided. The jury 
returned a verdict of guilty on all counts except one, 
and the Judge, agreeing with the verdict, convicted 
the accused. Held , that the omission to explain the 
law to the jury amounted to a misdirection vitiating 
the verdict within the meaning of s. 423 ( d) 9 Cri- 
minal Procedure Code. Wafadar Khan v. Queen 
Empress , /. L. B. 21 Calc. 955, relied upon. 

Some statements should appear in the record of a 
trial by jury to show that the law bearing upon 
the charges has been explained to the jury. Biru 
Mandal v. Queen -Empress 

I. L. R. 25 Calc. 561 
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CHARGE TO JURY— co^d. 

2. MISDIRECTION — contd. 

8. — — — — — — Case under cl 26, 

Letters Patent, 1865— -Charge to jury, misunder- 
standing of. Mere misunderstanding on the part 
of bystanders in Court, or counsel engaged in a 
case, of expressions used by a Judge in charging a 
jury (where it appears that the expressions used by 
^ ^ ' e were SUCJ h as ought to have been under- 

stood by any reasonable man, having regard to what 
was proved in the case, and what was said to the 
jury afterwards), will not constitute misdirection. 
Queen-Empress v. Shib Chunder Mitter 

1. 1*. R. 10 Gale. 1079 
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. . KSf/MdesetJfb VU JLfVtltv 

out weakness of evidence for prosecution — Error of 
law. The omission of a Judge to point out to the 
jury the weakness of the evidence against the 
accused and the possibility of other persons being 
the guilty parties does not amount to a positive 
misdirection. In a case where there was some 
evidence to go to the j'ury, and no error in law was 
committed, the Court cannot interfere. Queen v. 
Choonee . . . 5 W. R. Cr. 13 

10. Omission to call 


* ; — — ~ VU KsUjIV 

attention to fact in favour of accused. Three persons, 
who were attacked and womided in an affray, 
informed the police on the same day that the persons 
who had attacked them were A, B, and C. Eighteen 
days afterwards the same complainants gave to 
the Magistrate enquiring into the case the names of 
four other persons who, they said, with the three 
persons first accused, formed the attacking party. 
The seven accused were tried jointly for the offence 
before the Additional Recorder of Rangoon and a 
jury. In his charge to the jury the Additional 
Recorder omitted to call their attention to the fact 
that four out of the seven accused had not been 
mentioned by the prosecutors until after eighteen 
days had passed over. The prisoners were con- 
victed. Held , that the Additional Recorder mi s- 
directed the jury ; that under the circumstances 
the misdirection prejudiced the four persons last 
accused ; and that the verdict must be set aside as 
far as they were concerned. Leiu Tu v. Queen- 
Empress . . . I. It, R. 11 Calc. 10 

31* - Omission to state 

the defence of accused, whether a misdirection . 
Where the charge to the jury places prominently 
before the jury ail the circumstances that go against 
the accused, but does not call their attention to any 
of those that are in their favour, and especially 
when it omits to tell the jury what the defence of 
the accused is, there has been a misdirection 
sufficient to vitiate the trial. Leiu Tu v. Queen- 
Empress, I. L. H. 11 Oak . 10, referred to. Raha- 
mat Ali v. Empress . . 4 0. W. IN. 196 

12 , 


'■ ■ — ~ Admission of in- 

admissible evidence — Prejudice to prisoner — Re-trial . 
Where a Judge in his charge to the jury admitted, 
as receivable evidence, a hearsay statement against 
the accused, and also an anonymous letter which 
was put in without an attempt to show h ow or 


CHARGE TO JUitY- 


-contd. 


2. MISDIRECTION — contd. 

by whom it was sent, it was held that the jury had 
been misdirected and the accused prejudiced. The 
iiigiL Court on this, not being able to say positively 
on a perusal of the evidence, that the accused was 
innocent, did not dispose of the case, but ordered a 
new trial. Queen v. Chunder Koomar Mozoom- 
DAR • • * . 24 W. R. Cr. 77 

r “ ~ - — Erroneous direction 

as to corroboration of accomplice's evidence Held 
in a case of murder, that the Judge had not 
given a proper direction to the jury in tellino- them 
that it was for them to consider whether the 
evidence of the accomplice was strictly corroborated 
as to the prisoners ; that it was not enough that the 
evidence should disclose a state of facts consistent 
I with the possibility of the truth of the accomplice’s 
story; and that the Judge ought to have gone 
thro ugh the history of the crime as detailed by the 
accomplices, to point out any independent evidence 
proving facts showing that the prisoners were or 
must have been present at or cognizant of the 
murder. Queen v. Karoo . 6 W. R. Cr. 44 
Queen v. Khotub Sheikh . 6 W, R, Or. 17 

— — Erroneous direc - 

mil where evidence of accomplice is uncorroborated. 
Held , that, where the evidence of an accomplice ig 
uncorroborated, the correct practice requires a 
Sessions Judge not merely to tell the jury that it is 
unusuai to convict on such evidence, but that he 
should also tell them that it is unsafe, and con- 
trary both to prudence and practice, to do so ; yet 
that his omission to state this does not amount to 
an error in law. Reg. v. Inam, 3 Bom. Or. 57, com- 
men ted on. Reg. v. Ganu bin Dharoji 

6 Bom. Cr. 57 

— — Erroneous direc- 
tion where evidence of approver is uncorroborated* 
Conviction and sentence set aside (Grover, J. 
dissenting) as to two of the prisoners on the ground 
that there^ was a misdirection to the jury, because 
the Judge in summing up omitted to advise the jury 
not to convict upon the uncorroborated evidence 
o± an approver, and because he treated as corro- 
borative that which was no corroboration in law. 
Queen v . Nawab Jan . , 8W.E, Cr. 19 

~= — — - — Criminal Proce- 

dure Code, s. 297 — Evidence of accomplice— Corrobo- 
ration. * A Judge should caution a jury not to accept 
the evidence of an approver unless it is corro- 
borated : the omission to do so amounts to mis- 
direction. Queen- Empress v. Arumuga 

I. Is. R, 12 Mad. 196 

W* — — — Corroboration — 

Improper reception of evidence— Accomplice— Evi- 
dence Act (I of 1872), ss. 114 , ill (I b ), 133— Criminal 
Procedure Code (X of 1882), ss. 337, 364— Letters 
Patent of 1865, s. 26— Review. Case in which,, 
upon review', a certificate having been granted 
by the Advocate-General under s. 26 of the Letters 
Patent, a conviction was quashed on the ground of 
improper reception of evidence and misdirection. 
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CHARGE TO JURY — contd. 

2. MISDIRECTION —conta. 

The accused being upon his trial at the Sessions for 
murder, the two principal witnesses for the prose- 
cution were G and M, to whom pardons were 
tendered by the committing Magistrate under 
s. 337 of the Criminal Procedure Code, and who had 
accepted the pardons. The J udge read to the jury 
statements (which had not been admitted in evi- 
dence) by G and M purporting to have been taken 
under s. 364. Held, that the improper reception of 
such evidence constituted a decision erroneous in 
point of law calculated to prejudice the prisoner. 
The Judge further charged the jury that they were 
not to convict upon the evidence of G if satisfied 
that he was ail accomplice and uncorroborated, 
but coupled the direction with a strong expression 
of opinion that G was not an accomplice. Held, 
that this constituted a misdirection in fact, though 
not in form, calculated seriously to prejudice the 
prisoner’s case. Queen- Empress v. O’Hara 

I. L. R. 17 Gale. 042 

IS. Omission to tell 

jury that evidence is inadmissible — Material error. 
Held (Warden, J., dissentients), that the omission 
of the Sessions Judge to tell the jury that the 
statement of one prisoner is not evidence against 
his fellow-prisoner is a material error, and one fatal 
to the trial, notwithstanding that the Sessions 
Judge dealt with the evidence against each of the 
prisoners separately. Keg. v. Miya valad Baud 

6 Bom. Or. 10 

19. — Confession of 

accused — Subsequently retracted — Criminal Pro- 
cedure Code , s. 103 — Search by police of stolen 
property. It cannot be laid down as an absolute 
rule of law that a confession made and subsequently 
retracted by a prisoner cannot be accepted as evi- 
dence of his guilt without independent corroborative 
evidence. A jury should be asked with reference 
to such confessions, not whether they were corrobo- 
rated by independent evidence, but whether, 
having regard to the circumstances under which 
they were made and retracted and all the circum- 
stances connected with them, it was more probable 
that the original confessions or the statements 
retracting them were true. Criminal Procedure 
Code, s. 103, does not justify the view that the 
persons called upon to witness a search are to be 
selected by any person other than the officer 
conducting the search. If the Sessions Judge 
considers that the evidence of an Inspector of Police 
is necessary, he ought not to animadvert on his 
absence in charging the jury; but he should inti- 
mate his opinion to the Public Prosecutor and 
give him the opportunity of calling that official. 

It is wrong for a Judge in charging the jury to say 
that a head constable committed a breach of the 
police regulations in conducting a search with a 
loose shirt on 5< without examining him on the 
matter and taking evidence as to whether or not 
his body was examined, before he began the search. 
Queen-Empress v. Raman I. L. R. 21 Mad. 83 


CHARGE TO JURY — contd. 

2. MISDIRECTION — contd. 

^0. . — . — Retracted confes- 

sions — Misdirection as to admissibility of such 
confessions without corroborative evidence — Error 
in. mode of treating evidence. The accused were 
tried for murder. The Sessions Judge in his charge 
to the jury discussed the evidence [generally, de- 
scribing it as very poor evidence which, standing 
alone, amounted to nothing. He also told the jury 
that, as regards retracted confessions, “ the law is 
that you are to look for corroboration in indepen- 
dent evidence.” If that supplies such corrobora* 
tion that you can confidently say, <£ the confessions 
must be absolutely true, you can act upon them, 
otherwise not.” Held , that the charge was defective. 
The Sessions Judge ought to have summed up the 
evidence to the jury calling their attention to the 
material parts of it, and leaving them to form their 
own opinion on it, instead of treating it generally. 
Held, also, that the J udge had misdirected the j ury, 
as there is no rule of law that a retracted confession 
cannot be treated as evidence unless it is corrobo- 
rated in material particulars by independent 
reliable evidence. Queen- Empress v. Gangia 
I. D. R. 23 Bom. 310 

21. — Criminal Proce- 

dure Code {Act X of 1832), s . 342 — Consideration 
of document purporting to be proved by statement of 
accused under that section. A gap in the evidence 
for the prosecution cannot be filled up by any 
statement made by the accused in his examination 
under s. 342 of the Criminal Procedure Code. 
It is a misdirection to ask the jury to consider a 
document, purporting to be proved by such a state- 
ment, as evidence against the accused. Basanta 
Kumar Ghattak v. Queen- Empress 

I. Xi. R. 20 Calc. 49 

22. Acquittal — V erdict and order of 

acquittal — Appeal against acquittal. In a charge, 
against an Inspector of Salt and Abkari, of extor- 
tion and bribery, in a Court of Session, the first wit- 
ness for the prosecution deposed that, when he com- 
plained to the accused of delays which were taking 
place in weighing salt, the accused told him he 
ought to make the customary present of R100 or 
R50, according to the amount of salt to be weighed. 
The witness sta ted that be had refused to pay the 
bribe at that time, but that on the follow- 
ing day, when the accused stated that the weigh- 
ing would only be properly proceeded with 
if the present were made, be consented, and 
the accused agreed to send his peon (who was 
charged with abetment) for the money. Accord- 
ing to the witness, the peon came to the shop 
and was paid R50 by his accountant by his order 
and in his presence, and in the presence of two 
other persons who were in the employment of 
the witness. The prosecution evidence, if true, only 
showed that these two other persons had witnessed 
the transactions without taking any part in it. The 
accountant and the other two persons were called 
and gave evidence, as second, third and fourth. 
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witnesses respectively, for the prosecution. Some 
entries in account books were relied on in support of 
the oral evidence of the witnesses, but they were 
challenged by the accused as false entries and they 
were, in fact, discredited by the High Court. The 
waiter of them was called as the fifth prosecution 
witness, and they had been made after the alleged 
transaction was over. The Sessions Judge, in his 
charge to the jury, warned them against accepting 
the evidence of accomplices without corroboration 
in material particulars. He said that the first and 
second witnesses were certainly accomplices, and 
that the third, fourth and fifth witnesses had 
put themselves practically in the same position as 
accomplices and that their evidence also required 
corroboration before the jury could act on it. The 
jury returned a verdict of not guilty, and the 
Sessions Judge acquitted the accused. Upon 
an appeal being preferred by the Public Prosecutor 
against the acquittal on the ground of misdirec- 
tion: Held , that the description of the third, fourth 
and fifth "witnesses was a misdirection. Emperor 
v. Smither (1902) . I. Ii. R. 20 Mad. 1 

23. — Approver’s evidence — Duty 

of Judge — Corroboration — Retrial — Criminal Proce- 
dure Code (Act V of 1898), ss . 297, 298 and 337. A 
Sessions Judge, in laying the evidence of an appro- 
ver before the jury, stated in his charge : c< If you 
think that the approver’s story is worthy of credit 
in itself, you have to consider whether it has been 
corroborated on material points,” and then, after 
describing what in his opinion were “ the points of 
corroboration,” told the jury that <e the above are 
the points on which the evidence has been corro- 
borated, and that corroboration is full and com- 
plete, if you believe it. You have to consider 
these points and decide whether the approver has 
been corroborated in material points, and, if you 
find that to be so, then you have in his story 
sufficient evidence to connect all three accused 
with the crime.” Held , that this was not a proper 
way to place the case before the jury. The Sessions 
Judge should have told the jury that, although the 
law permitted them to convict on the uncorro- 
borated evidence of an accomplice, it was not the 
practice of our Courts, which have consistently 
held that it was not safe or proper to convict on 
such evidence without some corroboration sufficient 
to Connect each of the accused with the offence 
committed. With this caution, the Sessions 
Judge should have laid before the jury the evidence 
corroborating the statement of the accomplice. 
The nature of the corroborative evidence must be 
confirmatory of some of the leading circumstances 
of the story of the approver as against the particular 
prisoner. Circumstances, under which a new trial 
should or should not be ordered on account of a 
defective summing up with ref erence to the weight 
of evidence, pointed out. Mahee Bulcsh, 5 I 
If. R. Cr . 80 ; Queen v. Nawab Jan , 8 W. R. Cr. 
19 ; The Queen v. Kalla-Chand Doss , 11 W . R. 
Cr. 21; and Palavasam (1863) Weir 535, 


referred to. Jamiruddi Masallx v. Emperor 

(1902) . . . X. L. R. 20 Calc. 782 ; 

s. c. 6C. W.B\553 

( 24 Inadmissible evidence — 

Sessions Judge — Inadmissible evidence — - Criminal 
Procedure Code (Act V of 1898), ss. 418, 423 (2). 
Where a charge to the jury by the Sessions Judge 
is, upon the whole, favourable to the accused, and 
most of the points of importance in favour of 
the accused are more or less dealt with in the 
charge, the mere fact that some of the points are 
not so amplified as they might have been does 
not amount to a misdirection. Before the High 
Court can interfere with the verdict of a jury 
on the ground that the evidence of accused’s 
confession was wrongly admitted, it must be 
satisfied, first, that the verdict is erroneous ; 
secondly, that the erroneousness was caused either 
by the Judge’s misdirection to the jury as to 
that evidence or by a misunderstanding on their 
part of the law as to it as laid down by the 
Judge. Where material evidence, which ought 
not to be admitted, is admitted, and the jury 
are placed in possession of it, there is an 
error in law in the trial under s. 418 of the 
Criminal Procedure Code (Act V of 1898), 
and there is a misdirection of law when the Judge 
tells the jury that it is evidence which they can 
consider and on which they can, if they think 
proper, convict the accused. The fact that, after 
putting the jury in possession of the inadmissible 
evidence, the Judge in his charge goes on also to 
point out circumstances which would justify the 
jury in disbelieving the wrongly admitted evidence, 
does not make the misdirection less a misdirection. 
W'here evidence which the law says shall not be 
admitted is let in with other evidence legally 
admissible, and where the former is of a material 
character, it would be mere speculative refinement 
to hold that the jury must have, in convicting the 
accused, relied upon the latter and rejected the 
former. Emperor v. Waman Shivram Damle 
(1903) . . . I. L. R. 27 Bern. 820 

25. Explanation of law — Duty 

of Judge to explain law — Law explained in addresses 
by pleaders on both sides to jury-— Criminal Procedure 
Code ( Act V of 1898), ss. 297 and 298— Penal 
Code (Act XLV of 1860), ss. 147, 149, 323, 325 and 
304. Where a Sessions Judge, in charging a jury 
under s. 297 of the Code of Criminal Procedure 
said : c ‘ The accused are charged with offences 
under ss. 147, 323 with 149, 325 with 149, and 304 
with 149. The law bearing on the case has been 
placed before you more than once in the addresses 
delivered by the learned pleaders on either side. I 
need not go into detail as to the law, therefore.” 
Held, that it was immaterial how much or how often 
the jury may have been addressed by the pleaders 
on both sides upon the law. The responsibility of 
laying down the law for the guidance of the jury 
rested entirely with the Judge, and a verdict arrived 
at by the jury in the absence of any such direction 
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on the law by which they should be guided could not 
be accepted as a valid verdict in the case. Held , 
further, that although the common object of the 
unlawful assembly is stated in the charge, the 
Sessions Judge ought, in commenting upon the 
provisions of s. 149 of the Penal Code, to draw the 
attention of the jury expressly to the common 
t Mangan Das v. Emperor (1902) 

I. L. R. 29 Calc. 379 ; s. e. 6 C. W. 3ST. 292 


26. 


. Misdirection - 


ri . . — J.U. I’iswtrvwtvn — 

Criminal Procedure Code (Act V of 1S9S), ss. 297, 
537 Judge bound to state cdl the elements of offences 
and deal with evidence, differentiating evidence 
against each of the accused— Failure to do so 
not a mere irregularity. Under s. 297 of the 
Code of Criminal Procedure, the Judge must 
explain to the jury all the essential elements 
oi the offence with which the prisoner is charged. 
An omission to do so is not a mere irregularity 
within the meaning of s. 537. It is a failure 
to comply with an express provision of the law 
and will vitiate the conviction. The Jud^e 
should also point out to the jury the evidence 
against each of the accused and the circumstances 
which distinguish the cases of some of the accused 
from that of the others. Mangan Das v. Emperor, 
29 Calc . 379, referred to and followed. 
Mari Valayan v. Emperor ( 1906) 

I. L. R. 30 Mad. 44 

Misdirection to the Jury. The "omtefon^by" "the 
■Judge in his charge to the jury to mention the fact 
oi the original witnesses named in the first informa- 
tion having been abandoned by the prosecution, 
ot two of them having given evidence for the 
defence, and of the witnesses actually examined 
for the prosecution being entirely new witnesses, 
is a sufficient misdirection to justify the setting 
aside of the conviction. Dasarath Mandat. 
Emperor (1907) . I. L. R. 34 Gale. 325 

MW*. T n : Trial by Jury— 

Misdirection— Expression of opinion by Judge on 
facts— Omission to point out material evidence— 
Charge, heads of— Penal Code ( Act XLV of I860) 
s 325. An expression of opinion by the Judge on 
the facts without telling the jury that they are at 
liberty to form their own opinion in regard thereto, 
and also without cautioning them to give the 
accused the benefit of a reasonable doubt, amounts 
a + 3 ?i sd i re . Ctl ? n * Where the medical opinion was 
that the injuries of the deceased were not, in the 

TTT TH healf *> dangerous to life : 

Meld, that the Judge should have specially called 
the attention ot the jury to such opinion. Where 
the accused were charged under ss 147 i*» 

$**».<* ^nal Code: mi, IhS 

they could not be convicted under g. 325 of the Penal 
Code as they had not been called upon to meet 
such a charge, and it was not minor to, or included 
in, a charge under s. «l of the Code. Ram Samp 
Rai v. . Emperor 6 0. W. N. 98, followed. It is 
mot only desirable but necessary that the charge 
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shouid be recorded in an intelligible form and with 
sufficient fulness to satisfy the Appellate Court 
that aii points of law arising in the case were 
clearly and correctly explained to the jury. The 
t0 i n “ tlie i ur y as to their verdict, 
IvAjf that ‘We was no unlawful assembly 

but that hurt was caused Dy any one or more of the 
accused, is a serious misdirection. Panchu Das v 
Emperor (1907) AS 

I. L. R. 34 Caie. 698 : 11 C. W. 35T. 666 


1 . 


3. SPECIAL CASES. 

■ Alibi, proof of— Erroneous 


s vi — ■iurrvnzous 

direction as to admissibility of document Upon a 
plea of alibi by the prisoners that they had left 
Patna on the 12th April 1869, and reached Port 
Canning on the 20th of the same month, and were 
not at Patna on the 30th May, the prosecutor 
adduced in evidence a written statement engrossed 
on tw 7 o pieces^ of stamp paper, one bearing the 
endorsement of a stamp- vendor as sold on the 13th, 
and the other on the 18th April, filed on the 20th 
April, and alleged to bear the verification of the 
prisoners. No evidence was adduced to prove that 
the prisoners had signed it. The Judge drew the 
attention of the jurors to this document, and 
adverted to it in these terms : “ If the written 

statement was drawn up on an earlier date than 
the date it bears, it could not have been prepared 
earlier than the day on which the principal stamp 
was bought, — i.e., 18th. Held, that the document 
should not have been received in evidence, and that 
there was a misdirection which contributed materi- 
ally towards the jury finding the prisoner guilty. 
Queen v. Gajraj . 3B.L. R. A. Or. 43 

2. Belonging to gang of 

thieves- P enal Code, s. 401 — Proof of association. 
In the trial of prisoners for the offences of belong- 
ing to a gang of persons associated for the purpose 
of habitually committing theft or robbery (s. 401, 
Penal Code), the Judge should, in his charge, put 
clearly to the jury — (i) the necessity of the proof 
of association ; (ii) the need of proving that that 
association was for the purpose of habitual theft ; 
and that habit is to be proved by an aggregate of 
acts. Shriram Venkata sami v. Queen 

6 Mad. 120 

See Mankura Pasi v. Queen-Empress 

I. If. R. 27 Calc. 139 


3. 


Culpable homicide — Provoca- 


tion. In charging a jury on the point of provocation 
in a case of culpable homicide, a Judge should tell 
the jury that to bring the case within the exception 
to s. 300, Penal Code, the prisoner must have been 
deprived of the pow*er of self-control by grave and 
sudden prov ocation ; that there ought to have been 
sufficient cause for such loss of self-control ; and 
that the provocation was not wilfully occasion- 
ed by the prisoner as an excuse for doing harm. 
Queen v. Gunesh Lushkar . 9¥. R. Cr. 72 

2 z 2 
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4. Penal Code, s. 304 . 

In his charge to the jury the Judge should 
draw a distinction between the two classes of 
culpable homicide mentioned in s. 304 of the Penal 
Code, and direct them to find specially under 
which, if either, the prisoner was guilty. Queen v. 
Kalicharan Dass 

6 B. h, R. Ap. 86 : 15 W. R. Cr. 17 

Queen v. Amir Khan 

6 B. L. R. Ap. 87 note : 12 W. R. Cr. 35 

5. — — Daeoity — Criminal Procedure 

Code (Act X of 1882), s. 423 — Setting aside verdict 
of the jury — Power of Appellate Court to deal with 
the case — Charge under Penal Code , ss. 395, 412. 
It is the duty of the Judge to call the attention of 
the jury to the different elements constituting the 
offence and to deal with the evidence by which it is 
proposed to make the accused liable. Failure to do 
so amounts to misdirection. Queen-Empress v. 
Balya Somya, I. L. E. 15 Bom. 369, followed. 
Statements by some of the accused persons which 
do not amount to a confession, and which do not in 
any way incriminate them, are not admissible in 
evidence against any persons other than those 
making them. Omission to direct the jury that in 
dealing with the evidence against the accused 
other than those making the statements they are 
not to take into consideration such statements 
also amounts to misdirection. If the verdict of 
the jury is set aside on any of the grounds mentioned 
in cl ( d ) of s. 423 of the Criminal Procedure Code 
(Act X of 1882), then there is no restriction on the 
powers of the Appellate Court to deal with a case 
of which it has complete seizin in any of the manners 
provided in that section. The law nowhere lays 
down that, when the verdict of the jury is set 
aside, the Court must necessarily direct a new trial. 
Wafadar Khan v. Queen-Empress, I. L. E. 21 Calc. 
955, dissented from. The course adopted in 
Queen- Empress v. O' Mara, 1. L. E. 17 Calc. 642 , 
Eegina v. Naoroji Dadabhai, 9 Bom. H. C. 358, 
and Queen-Empress v. Maribole Chunder Ghose, 
I . L. E. 1 Calc. 207, followed. Taju Pramanik 
v. Queen- Empress . I. Ii. R. 25 Calc. 711 

iff ' 2 C. W. 1ST. 369 

6 Raise charge — Penal Code , s. 211 

— Code of Criminal Procedure ( Act X of 1882), 
ss. 418, 423, 437 ■ — Misdirection to the jury. 
The accused was convicted by the Sessions Judge of 
Nadia and a jury under s, 211, Penal Code, for 
having brought a false charge of daeoity. The 
charge concluded with these words : — “ I now leave 
the case in your hands. If you believe the charge 
of daeoity to be false, then you should find the 
prisoner guilty under s. 211, Penal Code, otherwise 
you should acquit him.” Held, that the charge 
was erroneous and defective. Held , further, that 
the Judge was in error in not putting before the 
jury all the elements which constitute the offence 
under s. 211 of the Indian Penal Code. Held, also , 
that the^ Judge should, in the operative part of the 
charge, instead of directing as he did, have pro- 
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minently placed before the jury one of the most 
essential elements of the charge under s. 211 y 
namely, that in instituting the false charge of 
daeoity there was no just or lawful ground for the 
charge, and the jury should have been asked to say 
whether the charge was false and -whether in 
instituting that charge there was no just or lawful 
ground. Tomij Pramanick v. Empress 

1 C. W. 301 

7. False evidence — Misdirection . 

Where 0 disposed that he and E were four days in 
company at 31, and the Judge charged the jury that 
if they found that E was not in company with 0 
during those four days at 31, but was at 8, it did 
not matter where 0 was, because it was clear that he 
could not have been in company with E at 31, and 
must therefore have given false evidence when he 
said that he was during those four days in such 
company at 31 : Held by the majority of the Court 
(Seton-Karr, J., dissenting), that there had been 
no misdirection. Queen v. Ram Moni Sein 

7 W. R. Cr. 105 

8. — Misdirection. 

There is no misdirection, in a case of false evidence, 
in a Judge pointing out to the jury the contrast 
between the evidence for the prosecution and the 
course followed by the prisoner (namely, a simple 
denial of the charge, coupled with a refusal to 
examine the witnesses in attendance), so long as 
the Judge leaves it to the jury to decide between 
the opposing statements and to credit whichever 
they thought most worthy of belief. Queen v. 
Seetanath Ghosal . . 2 W. R. Cr. 60 

9 Duty of Judge. 

Duty of Judge in charging a jury in a case of giving 
false evidence and abetment of false evidence 
discussed. Jugut Mohinee Dassee v. Madhu 
Sudan Dutt . . . 10 C. L. E. 4 

10. Forgery — 31isdir action. Where 

accused w r as charged under s. 471 of the Penal Code 
with having, in a suit brought against them by the 
vendee of their sister to recover possession of certain 
property acquired by her by right of inheritance 
from her father, fraudulently and dishonestly used 
a forged document as genuine, knowing or having 
reason to believe it to be a forged document, it 
appeared that the accused w r ere in possession of the 
property, and that the document in question 
purported to be a deed of gift from their father. 
It was proved that the endorsement of registration 
which appeared on the document was a forgery. 
In his charge to the jury the Sessions Judge omitted' 
to deal with the fact of the accused being in pos- 
session of the property. He also directed that 
the registration endorsement having been proved 
to be a forgery, it was for the accused persons to 
establish the genuineness of the document. Meld, 
that the Sessions Judge, in omitting to deal with the 
fact of the possession of the accused, and in throwing 
the onus of proving the genuineness of the document 
upon them, had misdirected the jury. Khoorshed 
Kazi v. Empress , 8 0, LB, 542 
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11. Kidnapping — Judge aiding 

jury with bis own opinion. Where a Sessions Judge 
left the jury to decide upon the age of a girl who had 
been kidnapped, merely aiding them with his own 
opinion in which they expressed their concurrence : 
— Held, that there was no misdirection to the jury. 
■Queen v. Shama Khaneee . 7 W. R. Cr. 22 

12. - — — — - — — — — — What amounts to 

misdirection — Penal Code , s. 466 — Question of 
intention . In a trial with a jury under s. 366 of the 
Penal Code, the Judge on the question of intent 
charged the jury in the following words : — “ It 
remains only to consider the question of intent. 
The charge was that the girl was kidnapped in order 
that she might be forced or seduced to illicit inter- 
course. As to this, it is sufficient to say that no 
other inference is possible under the circumstances. 
When a man carries off a young girl at night from 
her father’s house, the presumption is that he did so 
with the intent indicated above. It would be open 
to him, if he had admitted the kidnapping, to 
prove that he had some other object, but no other 
-object is apparent on the face of the facts.” Held, 
that this amounted to a misdirection of the jury. 
The question of intent was a pure question of fact, 
but the way in which it had been put to the jury left 
them no option but adopt the view taken by the 

■ Judge. Queen- Empress v. Hughes 

I. Xs, R. 14 All. 25 

18. Murder — Distinction between 

murder and culpable homicide. When a prisoner is 
on his trial by a jury upon a charge of murder, it is 
the duty of the Judge to point out to the jury 
accurately the difference between murder and 
culpable homicide not amounting to murder, and 
to direct the attention of the jury to the evidence, 
and to leave them to find the facts and say (under 
the direction c-f the Judge as regards the law) of 
what offence the prisoner is guilty. Queen v. 
Sbamsheee Beg . . 9 W. R. Cr. 51 

14. Possession of forged docu- 

ment — Penal Code , ss. 474 , 475 — Possession of 
forged documents bearing counterfeit marks — Ingre- 
dients of the offence . To support a charge under 
s. 474 of the Penal Code, it is necessary for the 
prosecution to prove (i) that the documents in 
respect of which the charge is brought are forged ; 
(ii) that the accused knew them to be forged ,* (iii) 
that he was in possession of them ; (iv) that he 
intended that they should be fraudulently or dis- 
honestly used as genuine ; and (v) that each of the 
documents is of the description mentioned in s. 466 
or s. 467 of the Penal Code. To support a charge 
under the latter part of s. 475 of the Penal Code 
it is necessary for the prosecution to prove (1) that 
the accused was in possession of the papers referred 
to in the charge ; (2) that the devices or marks were 
counterfeited on them ; (3) that the marks were such 
•as are used for the purpose of authenticating any 
document described in s. 467 ; and (4) that the 
accused intended that the marks should be used for 
the purpose of giving the appearance of authenticity 
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to documents either then forged or thereafter to be 
forged. . The accused was charged with being in 
possession of forged documents, an offence punish- 
able under ss. 474 and 475 of the Penal Code. In 
his summing up, the Sessions Judge, after stating 
that the documents were admitted" by the defence 
to be forgeries, told the jury that the only issue 
they had to decide was whether the forged docu- 
ments were in the possession of the accused, and 
whether the nature of one, at all events, of the 
documents was such as to connect them with the 
accused, being the kind of document he would be 
likely to have in his house and he alone ; and that, 
if they found this issue in the affirmative, they 
must return a verdict of guilty. Held , that the 
charge to the jury was defective and misleading, 
and insufficiently complied with the requirements 
of s. 297 of the Code of Criminal Procedure. Queen 
Empress v. Abaji Ramchanbea 

I. I». R. 16 Bom. 165 

15. Private defence, right of— 

Penal Code , s. 100 , els. 1 , 2 , and 6 — Misdirection . 
Held, that it was no misdirection on the part 
of the Judge in not calling the attention of the jury 
to els. I and 2 of s. 100 of the Penal Code, when he 
particularly called their attention to cl. 6 of that 
section. Queen v. Mookhtaram Mundle 

17 W. R. Cr. 45 

16. Rape — Erroneous verdict owing 

to misdirection — Failure of justice — Criminal Pro- 
cedure Code ( Act X of 1882), ss. 418, 423 (d), and 
537. On a charge of rape the Judge in his charge 
to the jury said: 44 You will observe that this 
sexual intercourse was against the girl’s will and 
without her consent, etc.,” instead of saying as he 
ought to have done, 4 4 you will have to determine 
upon the evidence in this case whether the inter- 
course was against the girl’s will, etc.,” and the 
charge went on in the same style of stating to the 
jury what had been proved instead of leaving it 
to them to decide what in their opinion was proved. 
In the concluding sentence of the charge the Judge 
said : 44 You have seen the witnesses, and I have 
no doubt that you will return a just verdict.”. 
Held, that such a charge amounted to a clear 
misdirection, and that the verdict w r as erroneous 
owing to such misdirection. Even the concluding 
sentence did not satisfy the requirements of a 
proper charge. The provisions in s. 423 (d) and s. 
537 of the Criminal Procedure Code do not require 
that the Court is to go through the facts and find for 
itself whether the verdict is actually erroneous upon 
the facts. Ali Fakir v. Queen-Empress 

I. L. R. 25 Gale. 230 

3.7. Rioting — Unlawful assembly 

— Common object — Verdict of jury — Alternative 
common object — Criminal Procedure Code ( 1882) 9 
s. 303. Fourteen accused were charged with rioting 
armed with deadly weapons, and with murder and 
causing grievous hurt during such riot. The 
common object alleged by the prosecution was to 
compel the payment of certain money by one of the 
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persons of the opposite party. Some of the accused 
who admitted their presence at the scene of the 
occurrence stated that they had been attacked on 
account of an. allegation being made that one of the 
opposite party had enticed away another’s wife, 
and that they had merely acted in self-defence. 
The case was tried before a jury, and on the close 
of the case for the prosecution the Sessions Judge, 
considering that possibly the common object 
alleged by the prosecution might be considered not 
to have been proved, amended the charge and 
added an alternative common object to it, viz,, 
that the object of the assembly was to punish one 
of the opposite party for enticing away another’s 
wife. There was no evidence on the record to prove 
the alternative common object, it being based 
solely on a portion of the statements of some of 
the accused, and the Sessions Judge put it to the 
jury that it was an inference that could possibly be 
drawn from the evidence, but it was for them to 
draw that inference or not. The jury convicted 
all the accused without specifying which common 
object they relied on, and were not asked, under 
s. 303 of the Code of Criminal Procedure, any 
questions for the purpose of ascertaining what 
their verdict was based on. Held , that the Judge 
had misdirected the jury, and that the verdict of 
the jury leaving it uncertain what was the common 
object which actuated the accused, was bad in law, 
and that the conviction must be set aside and the 
case re-tried. Held , further, that it was unfair to 
use a part of the statements of some of the accused 
put forward in their defence as justifying the use 
of force by them in repelling the attack of the 
opposite party, for the purpose of showing a com- 
mon object as against them, and that the state- 
ments should have been taken in their entirety and 
could not in any event be used as against the rest of 
the accused. Wafadar Khan v. Queen-Empress 

I. L. R. 21 Calc. 955 

18. Stolen property, retaining 
of Penal Code, s. 411. The accused were charged 
with retaining stolen property under s. 411 of the 
penal Code (Act XLV of 1860). The Sessions 
Judge in his charge to the jury merely directed 
them to find whether the property was stolen, and 
whether it was retained by the accused. Held , 
that the charge was defective, and amounted to a 
misdirection. < The Sessions Judge should have 
directed the jury to find (i) whether the property 
was stolen ; <ii) whether it was dishonestly retained ; 
and (iii) whether the accused knew or had reason to 
believe the same to be stolen property. Unless 
these questions were found by the jury in the 
affirmative, the accused could not legally be 
convicted of an offence under s. 411 of the Penal 
Code. Queen- Empress v. Balya Somya 

I. Xi. R. 15 Rom. 880 

19. — . Unlawful assembly— Code 

Procedure ( Act V of 1898), as. 225, 
56 1 — Omission to state correctly common object, 
of unlawful assembly ■ — Prejudice to accused. Re- 
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gard being had to the provisions of s. 223 of the 
Code of Criminal Procedure, the omission by a 
Judge to correctly state the common object of an 
unlawful assembly, in the charge to a jury, does 
not vitiate the trial, if such omission has not in any 
way prej udiced the accused in their defence. Sabir 
v. Queen-Empress, I. L. E. 22 Calc. 276 , and 
Behari Mahion v. Queen Empress , /. L. E. 11 Calc. 
106 9 distinguished. Rahamat Ali v. Empress 

4 G. W. 1ST. 196 

20. — Unsoundness of mind 

Misdirection — Criminal Procedure Code, 1871 , 
s. 425. A Sessions Judge in his charge to the jury 
told them that in his judgment the accused was at 
the time of his trial exhibiting symptoms of un- 
soundness of mind, and he directed them to find 
whether the accused was insane at the time he 
committed the offence. Held , that the issue as to 
whether the accused was of unsound mind at the 
time of the trial and incapable of properly making 
his defence was a preliminary issue to that put by 
the Sessions Judge, and should, under s. 425 of the 
Code of Criminal Procedure, have been first sub- 
mitted to the jury. Queen v. Doorjoduun 
Shamonto alias Deejobor . 19 W. R Cr. 28 

21. Question of fact— Proof of 

previous conviction. The question of proof of 
previous conviction is one of fact which ought to 
go to the jury, and must be determined by a jury. 
Queen v. Esan Chunder Dey 

21 W. R. Cr. 40 

22. Question of law and fact — 

Competency of child to give evidence — Evidence 
Act, II of 1855, s. 14. Whether or not a child was 
competent to give evidence within the meaning of 
s. 14, Act II of 1855, was a question for the Judge to 
decide, and not for the jury, the amount of credit to 
be given to the statement being all that fell within 
the province of the jury. The error, however, in 
leaving the first question to the jury held to be no 
misdirection. Queen v. Hosseinee 

8 W. R. Cr. 60' 

23. Recommendation to mercy. 

A Judge ought not to introduce into his direction 
to the jury any question as to recommending 
a prisoner to mercy, but should leave that entirely 
to the jury. Queen v. Dassee Mosulmany. 

14 W. R. Cr. 46' 

24. Stolen property— Penal Code 

( Act XLV of 1860), ss. 395, 411— Charges of dacoity 
and receiving stolen property — Possession of stolen 
property— Misdirection. On the trial of an accused 
before a Judge and jury , at a Court of Session 
for dacoity and receiving stolen property, the- 
Judge, in his charge to the jury, directed them 
that the fact of a stolen shirt having been found in 
possession of the accused two months after the 
dacoity was sufficient to justify them in convicting 
the accused of the dacoity. Held, on appeal, that 
this was a misdirection. Whether the possession of 
the stolen property was recent enough to warrant a 
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3. SPECIAL CASES — conoid. 

c onviction for the substantive offence was a matter 
entirely for the jury, and should not have been put 
to them in the positive way which the Judge 
adopted. Guzzala Hanuman v. Emperor (1902) 

I. L. R. 26 Mad. 467 

CHARGE UPON IMMOVEABLE PRO- 
PERTY. 

See Principal and Agent. 

I. L. R. 35 Calc. 298 

Registration Act (III of 

1877), ss. 17, 21, 49 and SO — Power- of -aiorney 'pur- 
porting to create charge on immoveable property — 
Non-compliance with provisions of Registration Act — 
Charge. Where A executed a power-of-attorney in 
favour of B purporting to create a charge generally i 
on immoveable property, but the instrument did not J 
sufficiently describe the parcels of property and 
was moreover stamped and registered as a power-ef- 
attorney and entered in Book IV : Held, that 
the instrument did not operate as a charge. Naji- 
bulla Mulla v. Nuir Mistri, I. L. R. 7 Calc. 196, 
referred to. Indra Bibee v. Jain Sardar Ahiri 
(1907) .... 12C.W. H. 316 

s.e. I. L. R. 35 Calc, 854 

CHARITABLE BEQUEST. 

See Charities. 

See Hindu Law — Will — Construction 
of Will — Bequests for Charitable 
Purposes . . I. L. R. 34 Gale. 5 

See Will — Construction. 

6 C. W. 1ST. 321 
I. L. R. 26 Bom. 632 
I. L. R. 26 Mad. 532 
8 C. W. 3ST. 274, 653 
I. L. R. 31 Bom, 583 

CHARITABLE ENDOWMENT. 

See Landlord and Tenant. 

8 C, W. N s 545 

' CHARITABLE INSTITUTION. 

suit relating to — 

See Costs — Taxation of costs. 

I, L. R, 20 Bom. 301 

See Right of Suit — Subscriptions, 
suits for . 10 C. L. R. 197 

See Trusts Act, s. 34. 

I. L. R. 18 Mad. 443 

CHARITABLE INTENTION. 

See Will . I. L. R. 36 Calc. 261 

CHARITABLE SOCIETY. 

See Act XXI of 1860, s. 20. 

CHARITABLE TRUST, 

See Civil Procedure Code. 

I. L. R. 28 Mad, 517 


C HABITABLE TRUST — contd. 

See Limitation Act, 1877, Sch. II, Art, 
134 (1871, Art. 134). 

I. L. R. 1 Bom. 269 

See Mahomedan Law — Endowment. 

10 C.W.N.449 

See Religious Community. 

12 Bom. 323 

See Right of Suit — Charities and 
Trusts. 

See Right of Suit — Interest to sup- 
port Right . . 6 C. L. R. 58 

See Trust . I. L. R. 18 Bom. 551 

1. The Trustees and 

Mortgagees Powers Act (XXV 111 of 1866), s. 34— 
Non-applicability to Charitable Trusts — Indian 
Trusts Act (11 of 1882), ss. 1, 2 — Statute of Frauds 
(29 Ch. II, C. 3), s. 7 — Civil Procedure Code 
(Act XIV of 1882), s. 539 — “ Farther or other 
relief”, meaning of — P arsis — Conversion among 
Indian Zoroastrians — Juddins — Convert not en- 
titled to certain religious and charitable institutions 
of Parsis. The Trustees and Mortgagees Powers 
Act (XXVIII of 1866) does not apply to Charitable 
Trusts. Section 2 of the Indian Trusts Act (II ol 
1882) expressly repeals amongst other sections 
s. 34 of the Trustees and Mortgagees Act. 
The Indian Trusts Act was made applicable to> 
the Bombay Presidency in 1891, and since then 
at all events s. 34 has ceased to have any 
force. The saving clause in s. 1 of the Indian 
Trusts Act does not affect the repealing section 
which immediately follows and there is no saving 
or exception in favour of Charitable Trusts or of 
Trustees of properties dedicated to charity. S. 7 
of the Statute of Frauds is wholly repealed 
by s. 2 of the Indian Trusts Act. S. 7 of the 
Statute of Frauds was mainly intended to regulate 
procedure. It never applied to India at any 
time ; even if it did the Indian Evidence Act 
entirely superseded it : — Held by Davar, 
that s. 539 of the Civil Procedure Code, 1882, 
is very limited in its scope and operation. It 
contemplates the institution of a suit to “ obtain 
a decree ’ 5 for reliefs which are strictly confined 
to five heads. The first branch of the suit clearly 
falls under the provisions of the section, for the 
plaintiffs have obtained a decree under three of 
the five provisions of the section, viz., (a) the 
appointment of new trustees, (b) vesting trust 
property in the trustees, and (c) settling a scheme. 
But the reliefs asked for in the second branch of 
the case, namely, the ascertainment and declara- 
tion of what are the trusts, the rectification of 
the trust-deeds, a declaration that the defend- 
ants have either wrongly declared the trust in 
the deeds or wrongly interpreted the trusts therein, 
do not fall under any of the five heads men- 
tioned in the section. The words c ‘ further or 
other relief ’ 9 that follow must necessarily be 
construed to refer to reliefs ejusdem, generis and 
not to reliefs wholly outside those specifically de- 
fined under these five heads. A suit brought not 
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CHARITABLE TRUST— contd. 
to establish a public right in respect of a public 
trust, but to remedy a particular infringement of 
an individual right is not within s. 539 of the 
Civil Procedure Code, 1882. S. 539 contemplates 
a suit either in the name of the Advocate- 
General at the instance of relators, or a suit in the 
name of parties “ having an interest in the 
trust 5 5 with the consent of the Advocate-General. 
The “ interest 95 of the parties here contemplated 
must be the “ interest 55 that is threatened or in- 
fringed. A well-established and ancient usage 
prevailing amongst a community must override 
such of the tenets of its religion as are shown 
to have fallen into desuetude and conflict with 
ancient usage prevailing in the community. 
Peshotam Eormasji Dustoor v. Meherbai , /. L. jR. 
13 Bom. 302, and Bai Shirinbai v. Khar shed ji, 
22 Bom. 430 9 followed. Although the conversions 
of Juddins is permissible amongst Zoroastrians, 
such conversions are entirely unknown to the 
Zoroastrian community in India ; and far from 
being customary or usual for it to convert a 
Juddin, the Zoroastrian community of India has 
never attempted, encouraged or permitted the 
conversion of Juddins to Zoroastrianism.' Even 
if an entire alien — a Juddin — is duly admitted 
into the Zoroastrian religion after satisfying all 
conditions and undergoing all necessary cere- 
monies, he or she would not, as a matter of right, 
be entitled to the use and benefits of the funds and 
institutions under the defendants’ management 
and control ; these were founded and endowed only 
for the members of the Parsi community ; and the 
Parsi community consists of Parsis who are de- 
scended fro ml the original Persian emigrants, and 
who are horn of both Zoroastrian parents, and 
who profess the Zoroastrian religion, the Iranis 
from Persia professing the Zoroastrian religion, 
who came to India either temporarily or perma- 
nently, and the children of Parsi fathers by alien 
mothers who have been duly and properly ad- 
mitted into the religion. Held 'per Beamajt, J., 
that the decision of a suit under section 539 of 
the Civil Procedure Code, 1882, is not only binding 
on the parties to it, but to all persons affected by 
it. The expression “ such further or other relief 55 
ia the section means such further or other relief as, 
from the nature of the introductory words and the 
exemplificatory oases, appears to the Court to be 
appropriate in such a suit, e.g., removing fraudu- 
lent trustees, restraining a breach of trust, and so 
forth. Any extension or limitation of the scope 
of a trust so as to exclude those who were intended 
to be included or to include those who were 
to be excluded, is a breach of trust. 
The Zoroastrian religion does admit and en- 
join conversion. The Indian Zoroastrian while 
theoretically adhering to their ancient religion and 
consistently avowing its principal tenets, including, 
of course, the merit of conversion as a theological 
dogma, erected about themselves real caste bar- 
riers, and gradually fell under the influence of 
the caste idea, till, in modern popular language, 
it has found current expression in the term Parsi, 


CHARITABLE TRUST~c<mc^. 

which now seems to have as distinctly a caste 
meaning and as essentially a caste connotation as 
that used to denominate any other great Indian 
caste. In the Zoroastrian community, while the 
religion and its ritual purity are still the main- 
spring of the communal life, they are so intimately 
bound up with the exclusiveness and the purity 
of the tribe or caste, that they have become prac- 
tically identical. . It is therefore fairly accurate to 
describe the Indian Zoroastrians as Parsis— there- 
by implying a caste, or communal, or tribal organi- 
sation. Conversion, in the abstract at any rate, 
and. as a theoretical religious tenet, was perfectly 
familiar to the Parsi community, not only in the 
remote past but in our own time. It was not 
the intention of the founders of the trusts in 
question to extend their benefits to any one who 
was not in the most rigid caste-sense Parsi, 
that is, .born into the community of the Indian 
Zoroastrians and born of an Indian Zoroastrian 
father. Sir Dosha Manek ji Petit v. Sir Jam- 
setji Jijibhai (1908) . I. L. R. 33 Bom. 509 


CHARITIES. 

See Advocate General. 

. 4 Moo. I. A. 190 

See Civil"” Procedure Code. 

1. 1.. R. 28 AIL 603 

See Right of Suit — Charities and 
Trusts. 

See Supreme Court, Madras. 

4 Moo. I. A. 190 


. Will — Gift to charitable 

purpose— Unnecessary and useless object— Cy-pres 
doctrine Trust incapable of being carried out a t 
testator's death— Diversion of funds to useful and 
beneficial purpose— Power of Court . On the author- 
ity of In re Campden Charities , L. H. 18 Ch. D. 
310, and of other cases it is clear that when, under 
altered circumstances, through lapse of time or 
through other causes, it appears to the Court that 
the charity provided by the donor could not be 
carried out literally in terms of his directions with 
any benefit whatever to the objects of his benefac- 
tion, the Court ought not to hesitate to give its 
sanction to a scheme, which will carry out the charit- 
able. intentions of the donor to be gathered from 
the instrument establishing the charity, as nearly as 
possible to. the original intentions of such donor. 
Each case in which an application is made to divert 
charity funds into other channels cy-pres must 
necessarily depend upon its own facts and circum- 
stances and upon the evidence adduced before the 
Court. In the matter of Hormusji Pramji Warden 
(1907) . . . I. X,. R. 32 Bom. 214 
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CHASTER ACT (24 AND 25 VICT. 
CAP. 104). 

See Civil Peoceduee Code (Act lKIV 
of 1882), s. 380. 

I. Xj. R. 82 Bom. 602 
See Criminal Procedure Code (V op 
1898) . I. Xj. R. 29 Bom. 575 

X. L. R. 35 Gale. 909 
See High Courts Charter Act. 

See Lettees Patent. 

ss. 1, 9, 13, 14— 

See Special Tribunal. 

13 C. W. 3ST. 605 

— s. 14— 

See Copyright . X. L. R. 33 Calc. 571 
See Copyeight Act, s. 6. 

10 C. W. xsr. 134 

s. 15 — 

See Civil Peocedtjee Code, 1882, s . 380. 

X. Xj. R. 32 Bom. 602 
See Criminal Peocedtjee Code. 

X. L. R. 33 Gale. 68 
X. Xi. R. 29 Mad. 287 
See Criminal Peocedtjee Code (Act V 
of 1898), ss. 203, 437, 439. 

X. Xj. R. 33 Gale. 1282 
See High Couets Chaetee Act. 

See High Couet, jurisdiction of. 

X. Xi. R. 36 Gale. 994 
See Lettees Patent foe Bombay High 
Couet, cl. 13 . 10 C. *W. 17. 185 

See Possession . X. Xj. R. 33 Gale. 33 
X. Xj. R. 33 Gale. 68 
See Transfer of Suit. 

X. L. R. 28 All. 246 

1. Charter Act , 5 . 15— Order of 

remand— Judgment— Civil Procedure Code ( Act 
XIV of 1882), s. 584 — Second appeal — Ground. 
A judgment of a Judge of the High Court sitting 
singly and remanding a case after dealing wth the 
whole case and setting aside the judgment and 
the decree of the lower Court is a “judgment” 
within the meaning of s. 15 of the Charter Act. 
Rai Benode Behaei Bose v * Bai Pasupati Nath 
Bose (1907) . . . . 13 C. W. 3ST. 105 

2. Criminal Procedure Code , ss. 145 

and 435 {3)— High Courts powers of revision . 
Held, that s. 15 of the Charter Act, 24 & 25 Viet., 
Cap. CIV, does not override s. 435 of the Code of 
Criminal Procedure, so as to enable the High Court 
in the exercise of its powers of superintendence to 
interfere with an order passed by a Court having 
jurisdiction under Chap. XII of the Code, interfer- 
ence with which in revision is excluded by s. 435 
(3). Hurbullubh Narain Singh v. Luchmeswar 
Prasad Singh, I. L. B. 26 Calc. 188, and Mahadeo 
Kunwar v. Bisu, I. L. B. 25 All 537 , referred to. 


G; SfS Sr;SB ACT ( 24 AND 25 VICT., 
CAP. 104 )-concld. 

■ — s* 15 — concld. 

Mahaeaj Tewari V. Hae Chaean Rai (1904) 

X. Xi. R. 26 All. 144 

e>c?‘ d " — 7 — betters Patent, els. 28, 

. Bower of High Court to order stay of proceed - 
under s. 476 of the Code of Criminal 
Procedure. The High Court has power, under 
on t Courts- Act, and under clauses 28, 

_ J ox the Letters Patent, to stay proceedings, when 
action under s. 476 of the Code of Criminal Pro- 
cedure is taken by a Court subject to its powers of 
superintendence. Where a Court, in a Civil suit, 
finds a document to be a forgery and, while an 
f’PP ea J against its decision is pending, takes proceed 
mgs in the Criminal Courts under s. 476 of the 
Code of Criminal Procedure, the High Court will 
direct further proceedings in the Criminal Court 
to be stayed, if, on a consideration of the circum- 
stances, it is satisfied that such proceedings are 
oppressive and will prevent the party from con- 
ducting bis appeal. In the matter of the Petition 
of Bam Prasad Hazra, B. L. B. F. B. 426, distin- 
guished. Jogiah v. Empeeoe (1908) 

X. L. R. 31 Mad. 510 

CHARTER-PARTY. 

See Bill of Lading. 

Bourke O. C. 100. 171, 309 
X. Xj. R. 5 Bom. 313 
See Contract . X. L. R. 28 Bom. 573 

See Damages — Remoteness of Damage 

6 B. L. R. Ap. 20 
See Guabantee . 1 Xnd. Jur. N. S. 412 

See Injunction — Special Cases — Beeach 
of Agreement 

I. L. R. 6 Bom. 5 


See Principal 
of Agents 


\ t d Agent — Liability 

X. Xj. R. 5 Gale. 71 
X. Xj. R. 5 Bom. 584 


1 . — — _ NTomination of ship’s agents 

by freighters — Bight of Agents to sue on charter 
party — Skips ‘ ‘ going seeking” meaning of. A 
charter-party made between the defendants (the 
owners of The Sea forth) and H & Co. (the freighters) 
provided that the ow T ners should employ at the ports 
of discharge the consignee nominated by the 
freighters to transact the ship business there in- 
wards and outwards on the customary terms, not 
exceeding 24 per cent, on amount of freight payable 
inwards, and 5 per cent, out'wards. H Co. nomi- 
nated the plain tiffs to transact the ship’s business 
in Bombay (a port of discharge) with the knowledge 
and consent of the master of The Seaforth, and the 
plaintiffs accepted and acted under such nomina- 
tion. The defendants refused to pay the plaint- 
iff’s commission on the outward freight of The 
Seaforth on the ground that, under the circum- 
stances . under which such freight was procured, 
the^ plaintiffs were not under the charter-party 
entitled to receive commission on it. Held , that 
the plaintiffs were sufficiently within the con- 
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sideration of the charter-party to maintain a suit 
for the breach of such clauses of it as were inserted 
for their benefit. Meaning of the mercantile ex- 
pression of ship 4 4 going seeking 5 ’ discussed . 
Blackwall & Co. v. Jones & Co. 

7 Bom, O. C. 144 

% Right to retain cargo for 

amount of bill for freight dishonoured, M 
chartered a ship to load a cargo at Cardiff and pro- 
ceed therewith to Madras, the freight to be paid in 
London on unloading and right delivery of the 
cargo ; one-third by JTs acceptance at three 
months from the sailing of the ship (the same to be 
returned if the cargo were not duly delivered), 
and the remainder by like bill at three months 
from the date of delivery in London of the certi- 
ficate of right delivery of the cargo. The charter- 
party provided for payment of a commission on 
the contract, ship lost or not lost, that the £150 
should be advanced in cash at the port of dis- 
charge on account of the freight against the cap- 
tain’s draft on M. The cargo was loaded accord- 
ingly, a bill of lading was given for the same, and 
the ship sailed from Cardiff on the 8th October 
1863, M having consigned the cargo to A <£ Co., 
who carried on business at Madras. On the same 
day the owners drew a bill on M at three months 
for £261 Is. 10d., being one-third of the freight. 
On the 10th October 1863, the general agents in 
London of A. & Co. advanced to M, cmA& Co.'s 
account and out of their funds, £700, received as 
security for such advance the hill of lading blank, 
and endorsed and forwarded the hill to A & Co. 
On the 29th October 1863, M accepted the bill for 
£261 Is. 10 d., and in the following December he 
suspended payment, and the bill was protested. 
On the 14th January 1864, the ship arrived at 
Madras, and thereupon A <& Co., as holders of the 
bill of lading, applied for the delivery of the cargo, 
and offered to advance the £150 in cash pursuant 
to the charter-party, but the captain claimed to 
retain the cargo for the value of the dishonoured bill 
and the balance of freight due. Held, that the 
terms of the contract were at variance with the 
right of lien so claimed, and that it was not sus- 
pended by the bill, nor revived by the freighters’ 
insolvency. Arbuthnot v, Daigee. 2 Mad, 88 

See also Bjorck v. Madras Railway 
Company . . 2 Mad. 102 note 

8. - — . — — Freight--- Bill of lading — Liabil- 

ity of master where quantity signed for is more 
than cargo shipped. The plaintiff chartered a ship 
of which he was master, to one O H C, of Calcutta, 
under a charter-party, by which it was agreed that 
the ship (which was then at Melbourne) should pro- 
ceed to certain ports and there load a cargo for 
Calcutta, 44 the cargo to he delivered to the char- 
terer at Calcutta, on being paid freight at and after 
the rate of the lump sum of £1,150 for the full 
reach of the ship ; the said freight to be paid on the 
unloading and right delivery of the cargo as custom- 
ary, less any advances that may have been made.” 
On the arrival of the ship at Calcutta, C H C re- 
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quested the plaintiff to deliver the cargo to the 
defendants as his agents, which the plaintiff 
agreed to do on having payment of the freight 
guaranteed by the defendants. The defendants 
were bond fide holders of the bills of lading which 
had been signed by the plaintiff in respect of the 
cargo. They sent to the agents of the plaintiff in 
Calcutta the following letter : 4 4 As it will be 
necessary for us for the protection of our interests 
to get delivery of the cargo, and as we do not care 
about further trouble in the matter, we agree to 
guarantee payment of the balance of freight due on 
the charter-party, less any claims for short deli- 
very,’ ’ etc. On unloading there was found to be a 
deficiency in quantity between the goods mention- 
ed in the bills of lading and those actually shipped 
and delivered. Held , that, notwithstanding this, 
the plaintiff was entitled to the whole of the freight 
specified in the charter-party, and was justified in 
keeping the cargo until the freight was paid. 
Dods v. Stewart 

8 B. L. R. 340 : 17 W. R. 49 

Conditions precedent — 44 Now- 


on her passage ” — Breach of warranty— Prin- 
cipal and agent — Undisclosed principal. The 
plaintiffs entered into a contract of charter-party 
with the defendants, whereby it was agreed be- 
tween them and the defendants, acting for the 
owners, 44 that the steamer Atholl , now on her 
passage to Calcutta, being tight, staunch, and 
strong, etc., shall receive on board from the 
charterers a complete cargo of merchandise, to con- 
sist of 700 tons dead weight, and being so laden 
shall therewith proceed to London with liberty to- 
call for any legal purpose at any intermediate port 
or ports ; freight to be paid on the above cargo on 
right delivery of the same at and after the rate of 
£4-2^6 per ton ; charters to have the option of 
cancelling the charter-party, if the steamer has 
not arrived in Calcutta on 15th April 1871.” 
The defendants signed the charter-party as 
44 agents of steamer Atholl The steamer was 
not, at the time the charter-party was entered into, 
on her way to Calcutta, being then in the port of 
London, and she did not start for some days after 
the date of the charter-party. She touched at 
Madras and Colombo on her way, and did not 
arrive in Calcutta until 11th April. Rates of freight 
having declined since the middle of March, at 
which time, it was alleged, the steamer ought to 
have arrived, the plaintiff sued the defendants 
for damages. Held the defendants were liable. 
The statement in the charter-party that the 
steamer was on her passage to Calcutta was a 
condition precedent. Schiller v. Finlay 

8 B. L. R. 544 


Ship unable to enter port 


or lie there without previous lightening 
— 44 Safe port or as near thereunto as she may 
safely get. alwtiys afloat ” — Bights of parties , 
Where a vessel is chartered to load a full and com- 
plete cargo, and, being so loaded, to proceed there- 
with to a 44 safe port or so near thereunto as she 
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may safely get, and deliver the same always afloat, 59 
the master is not bound to sign bills of lading for 
or to sail to, a port where the vessel cannot, by 
reason of her draught of water, lie and discharge 
44 always afloat 55 without being previously light- 
ened, even if the cost of the requisite lightening 
would, by the charter-party, fall on the charterers. 
By the terms of a charter-party a vessel was to 
fake in a full cargo at Bombay, and therewith 
proceed to a 44 safe port in the Mediterranean 
(Spanish ports excluded), as ordered on signing 
bills of lading, or so near thereunto as she may 
safely get, and deliver the same to the said chart- 
erers or their assignees always afloat. 55 Mar- 
seilles was at first named as the port of discharge, 
but subsequently the vessel was ordered to Cette, a 
French port a little to the west of Marseilles ; and 
bills of lading, made out for Cette, were tendered 
to the master for signature. The master refused to 
sign the bills of lading or sail for Cette. The 
vessel’s draught of water when loaded was such 
that she could not have entered or lain afloat in 
Cette harbour without discharging a portion of her 
cargo. The cost of lightening the vessel by light- 
ers outside the habour would, under the charter- 
party, fall on the charterers, and they were willing 
to incur the expenses necessary for that purpose. 
Held, that it v ? as no breach of the charter-party by 
the master to refuse to sail to Cette, or to sign bills 
of lading for that port. Graham & Co. v. Mervanji 
Ntjsservanji . . I. L. R. 5 Bom. 539 

0. _ — _ — Principal and agent— Charter- 

party signed by agents for master and owner — 
Parties to suit — Liability of master — Liability of 
Agents— Master of ship, the agent of charterer , 
to sign bill of lading — Bight of master to recover 
from charterers sums paid by master as damages for 
short delivery of cargo — Appropriation of payments 
—Contract Act (IX of 1872), ss. 69, 230 , 235. By 
a charter-party, dated 20th September 1880, F, 
M da Co., as agents for master and owmer, let the 
steam-ship Hutton to E, for a term of not less than 
three and not more than four months, for the sum 
of R 15,000 per month, payable in advance. By 
subsequent agreement the term was extended to 
30th March 1881, and the charterer w r as to pay at 
the rate of R 18,000 a month for the extended 
time. On 27th February 1881, the ship being 
about to proceed on her last voyage to Calcutta, 
and thence to Bombay, E, finding himself unable 
to pay more than R6,000 out of the sum of 
R 18,000, which was then due as hire for the 
month ending 9th March 1881, requested the plaint- 
iff to pay F, 31 6s Co. on his behalf the remaining 
R 12 , 000 . The plaintiffs did so in consideration 
of an agreement, whereby E assigned to them all 
the freight payable to E and all benefits under the 
said charter-party in respect of the then intended 
voyage of the Hutton. It was also agreed between 
the plaintiffs and E that the said ship should be 
consigned to the plaintiffs at Calcutta and also to 
them at Bombay, and that the plaintiffs should 
receive all the freight, passage-money, etc., to be 
recovered for the said voyage, the plaintiffs charg- 
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ing two per cent, commission on the gross value- 
of the freight shipped in Calcutta and two per cent., 1 

on the amount of freight collected by them in 1 

Bombay, and interest on the said sum of R 12,000 I 

at the rate of nine per cent, per annum. Due a 

notice of this agreement was given to F, M 6s Co. j 

On the 11th March, E, being unable to pay the -• 

R 6,000, requested the plaintiffs to pay that sum 
to F, M 6: Co. on his behalf, which the plaintiffs 
did, — E agreeing that the said payment should be ' 

on the same terms as those on which the R 12,000 
had been paid. The ship, having proceeded to 
Calcutta, returned with cargo to Bombay, where 
she arrived on 2nd April 1881. F, M & Co., as j 

agents for master and owner, refused to allow the 
plaintiffs to collect the freight payable in Bombay 
and collected it themselves. The plaintiffs brought 
his suit, in the first instance, against the owner and j 

the master of the Hutton (first and second defend- i 

ants), praying for an account of the moneys re- | 

ceived by the defendants or their agents in respect 
of the freight, and for payment of the balance 
found due after deducting the sums properly pay- 
able to the defendants for hire of the ship and for 
R400 damages sustained by the plaintiffs by 
reason of the wrongful act of the. defendants, where- j 

by the plaintiffs had been deprived of the two 
per cent, commission. The plaintiffs alleged that 
the balance due to them w r ould be about R9,50(E 
The first defendant did not appear. The second i 

defendant (the master) contended that he was not ; 

liable ; that F, M 6s Co. had been especially ap- 
pointed as agents of the owner ; that they were 
not his (the master’s) agents ; and that they had 
no authority to sign the charter-party for him. 

He admitted that the sum of R 12,000 had been 

paid to F, M 6s Co. by the plaintiffs as agents for 

the owner ; but as to the R6,000, he denied that I 

it had been paid to F, M 6s Co. on his account or ] 

on account of the owner. He further alleged that - 

there was a large sum due by E in respect of hire 

of the ship and other proper claims against him } 

under the charter-party, and that the defendants j 

were, therefore, justified in refusing the demands 

of the plaintiffs as assignees of E until the whole oi j 

their claims against E were liquidated. He alleged 

that'F, M 6s Co. had received the freight of the j 

ship, amounting to R20,426, and he claimed a \ 

lien on this sum in respect of the sum of R1 9,282, j 

due for hire and other charges on the said ship, and 

R605 for money paid for short delivery of goods. 

The plaintiffs subsequently made F, M 6s Co. de- j 

fendants to the suit. In their written statement,. j 

F, M 6s Co. stated that they had signed the charter ■ 

party as agents only and not as principals, and j 

they contended that the plaintiffs could not pro- j 

ceed simultaneously against the first defendant 
and the second defendant, but must elect to pro- 
ceed separately against either ; and, further, that 
the plaintiffs could not proceed simultaneously 
against themselves (F, M 6s Co.) and the second 
defendant, but should elect to imoceed separately ■ 

against either. They admitted the receipt of the- 
' R 12,000 as agents for the first defendant, and ; 
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not as agents of the second defendant. As to the 
R6,000, they alleged that it had been paid to 
them, not on account of the Hutton , but in respect 
of claims which they had against E in connection 
with the Clan Gordon, another ship which had been 
chartered by ' E. They admitted the receipt of 
the freight of the Hutton , amounting to R20,426, 
but claimed a lien on this sum in respect of hire 
and other proper charges due under the charter- 
party. Held, that the second defendant (the 
master) was not liable on the charter-party. He 
had given no authority to F, M & Co. to sign it 
as his agents ; and his conduct in acting under the 
charter-party, being referable to his character of, 
and duty as, master, did not amount to ratifica- 
tion. But inasmuch as he claimed to deduct 
from the freight received in Bombay sums which 
were paid either by him or to F, M & Co. for him, 
he was so far a proper party to the suit. Held, also, 
that, under s. 230 of the Contract Act (IX of 1872), 
F, M <Ss Co. were not liable as principals on the 
charter-party, as they appeared on the face of the 
charter-party to have signed merely as agents. But 
they were liable, under s. 235 of the Contract Act, 
for having untruly represented themselves to be the 
authorized agents of the master to enter on his 
behalf into the contract therein contained. Their 
liability was limited to the amount which could 
have been recovered from the master if he had 
really been their principal. No difference was 
made in their liability by the fact that the owner 
was also liable. As to" the R 6,000,— Held, on 
the evidence that the plaintiffs at the time of the 
payment had specifically appropriated this sum to 
the hire then due for the Hutton. Held, further, 
that the charter-party was one of the class known 
as 4 4 locatio navis et operarum magistri ; ’ ’ that 
under such a charter-party the master would, as 
between owner and charterer, sign bills of lading 
as agent of the charterer ; that as between the 
owner and the charterer the latter was liable to 
defray the damages for non-performance of the 
contracts contained in the bills of lading, including 
damages for short delivery of cargo ; and that, 
•such being the liability of E as charterer, the 
plaintiffs as his assignees were bound by all . the 
equities affecting him, so that the defendants might 
set off as against the plaintiffs whatever the owner 
of the Hutton inight have set off against E if he 
had been the plaintiff. The second defendant (the 
master) alleged that he had paid in Bombay 
certain sums of money to consignees as damages 
for short delivery of cargo, and he claimed credit 
for such payments as against the plaintiffs. Held, 
that he had no power to bind E by : making such 
payments on his behalf in Bombay, where both E 
and the plaintiffs were residents, without the con- 
sent either of E or of the plaintiffs. In order to 
/establish these charges against E and his assignees 
(the plaintiffs), it was necessary for the defendants 
to prove either that they were in fact due, in w hich 
case the master would be justified in paying them 
under s. 69 of the Contract Act, or that their cor- 
rectness had been admitted by E or his agents. 
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The defendants having failed to produce the 
required proof, the claim of the second defendant 
was disallowed. Hasonbhoy Visbam v. Claeham 
I. L. R. 7 Bom. 15 
7 


tonnage of ship — Misrepresentation in Contract- 

Contract Act {IX of 1872), ss. 10, 13, 14, 18, 19 

Condition precedent. The defendants in Bombay 
chartered a ship from the plaintiffs, which was de- 
scribed in the charter-party as of the measurement 
of about 2,700 — 2,800 tons nett register. The 
ship had never been in Bombay, and was wholly 
unknown to the defendants. Evidence was given 
that in the negotiations for the charter-party the 
plaintiffs stated to the defendants that the ship 
was certainly not more than 2,800 tonnage register. 
She, however, turned out to be of the registered 
tonnage of 3,045 tons, and the defendants refused 
to accept her in fulfilment of the charter-party. 
Held, by Pabsons, J., that the defendants were 
entitled to treat the contract as void by reason 
of the erroneous statement of the plaintiffs with 
regard to the size of the ship. (Contract Act, IX 
of 1872, ss. 10, 13, 14, 18, 19.) Held, on appeal by 
Saegent, C.J . , and Eaeban, J., (i) that the re- 
presentation in the charter-party as to the tonnage 
of the vessel was intended to be a substantive part 
of the contract between the parties ; (ii) that the 
statement in the contract was a condition prece- 
dent of which the defendents v T ere entitled to avail 
themselves whether or no they would have suffer- 
ed loss had they accepted the ship ; (iii) that 
the facts justified the defendants in repudiating 
the contract. Oceanic Steam Navigation Com- 
pany V. SOONDEEDAS DhUEEMSEY 

I. L. R. 15 Bom. 889 

Affiinjing the decision in s. c. 

I. L. R. 14 Bom. 241 


■ Optional clause - 


Choice of ports to load cargo — Election of port. 
The plaintiff chartered the defendants’ ship to 
proceed from Bombay to Jedcla and thence carry 
a cargo of pilgrims to Calcutta. The charter-party 
contained the following clause : — 4 4 Owners to 
have the option of requiring the charterer to ship 
salt at Has Rawaya or at Aden to fill up the lower 
holds of the steamer, at a lump sum of R 12,000, 
payable before delivery at the port of discharge. 
R2.Q0Q to be deposited by the charterer on account 
of the above freight, out of which R 1,500 to be 
paid here (Bombay) 48 hours before sailing, and 
R500 before departure of the steamer from 
J edda.’ ’ Before the ship left Bombay, the plaint- 
iff was called upon to pay and paid the R 1,500 
advance freight. On the ship’s arrival at Jedda, 
the plaintiff was required by the defendants’ agent 
to name the port where he intended to load the 
salt, and pay the Rs. 500 named in the charter- 
party. The plaintiff, in reply, named Aden and 
paid the R500, which the defendants’ agent 
acknowledged as received 4 4 for filling up salt to 
go to Aden.” This was on the 22nd July. The 
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captain, however, believing that^the plaintiff’ would 
not find salt at Aden for Calcutta, refused to sail 
to Aden to load the salt, unless the expense of going 
there and returning to Jedda for the pilgrims was 
guaranteed by the plaintiff, which the plaintiff 
refused to do. Subsequently, on the 20th July, 
the captain, on the instructions of the defendants, 
informed the plaintiff that the choice of the port 
to load salt was with the defendants, and that they 
named Ras Rawaya as the port where the plaintiff 
was required to load his salt, and refused to go to 
Aden. The plaintiff refused to go to Ras Rawaya. 
There was, to the defendants’ knowledge, no salt at 
Ras Rawaya. There was plenty of salt at Aden, 
though none offering for Calcutta, owing to the 
prices ruling at the latter port. The captain refus- 
ing to load the pilgrims unless the balance of the 
R 12,000 salt freight was paid in advance, the 
plaintiff paid it, and brought this suit to recover 
the whole of the said sum. Held , that the plaint- 
iff was entitled to succeed ( i ) because by the true 
construction of the contract the choice of the port 
must be taken to be with the plaintiff, who had to 
do all that was necessary to provide the salt ; the 
option given by the contract to the owners being 
as to whether they should require salt to be loaded 
or not ; and ( ii ) because, if the election of the port 
was'with the defendants, they, through their agent 
at Jedda, conclusively determined their election 
in favour of Aden at latest on the 22nd July when 
they? accepted the R500 “for filling up salt to 
go! to Aden.” Abdul Rahman Allarakhia v . 
Hasanbhoy Visram . I. L. R. 16 Bom. 501 

9, Mistake in date — 

Mistake mutual or unilateral — Beatification or 
rescission of contract The plaintiffs required a 
steamer to sail from Jedda “ fifteen days after the 
Haj,” in order to convey pilgrims returning to 
Bombay. They chartered a steamer from the 
defendants in June 1891 for that purpose. The 
defendants chartered their steamers by English 
dates. The date inserted in the charter-party was 
“the 10th August 1892 (fifteen days after the Haj). 55 
“The 10th August 1892 55 was given or accepted 
by the plaintiffs in the belief that it corresponded 
with the fifteenth day after the Haj. The defend- 
ants had no belief on the subject, and contracted 
only with respect to the English date. The 19th 
July 1892, and not the 10 th August 1892, in 
fact corresponded with the fifteenth day after the 
Haj. On finding out the mistake in March 1892, 
the plaintiff brought this suit for rectification of 
the charter-party by the insertion of the correct 
date, the 19th July 1892, instead of the erroneous 
date, the 10th August 1892. Meanwhile the de- 
fendants had let all their steamers, and could not 
give" the plaintiff one for the 19th July 1892. Held, 
that" the agreement was one for the 10th August 
1892, and that, as that date was a matter ma- 
terially inducing the agreement, there could be no 
rectification, but only cancellation, even if both 
parties were under a mistake. Held, further, 
that the mistake was not mutual, but on the plain- 
tiffs 5 part only ; and, ^therefore, there could be no 
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rectification. A plaintiff seeking rectification must 
show that there was an actual concluded contract 
antecedent to the instrument sought to be rectified 
and that such contract is inaccurately represented 
in the instrument. Abdul Rahman Allarakhia v. 
Bombay and Persia Steam Navigation Com’pany 
I. L. R. 10 Bom. 561 

10, Bill of lading — 

Freight— Bate of freight in charter-party— Con- 
tract by sub-charterer with shipper for freight at 
lower rate— Refusal by captain to sign bills of lading 
at lower rate than rate in charter-party— '-Payment 
by shipper of difference under protest. On 3rd 
March 1898, K D <& Co., a firm of freight jobbers 
in Bombay, contracted to provide the plaintiffs 
with freight for 3,000 tons of cargo to Liverpool 
at 165. 6 d. per ton in a steamer to be subsequently 
named, and on the same day handed to the plain- 
tiffs three shipping orders addressed to the captain 
of the ship, the name of which was to be afterwards 
inserted. In these shipping orders the higher and 
lower rate clause was at follows : ‘ ‘ Bill of lading 
if required at lower or higher rate, difference pay- 
able here as customary.” This clause the plaint- 
iffs struck out from each of the shipping orders 
according to their usual practice. On 11th May 
1898, the defendants chartered the steamship 
Haddington of "which they were also the owners 
agents in Bombay, and on the 12th May assigned 
a half share of their interest under the charter- 
party to K I) & Co. By the charter-party a full 
and complete cargo was to be loaded, and the 
freight was to be £1-10 per ton. The captain, 
however, was authorized to sign clean bills of 
lading at any rate of freight required by the char- 
terers without prejudice to the charter-party, but 
at not less than the chartered rate, unless the differ- 
ence was paid in cash before sailing. KB & Co, 
having thus sub-chartered the Paddington, de- 
clared that steamer to the plaintiffs for 2,747 tons 
of cargo under their contract of the 3rd March 1898 
and the name of the steamer was then entered in the 
shipping orders for that amount of cargo. The 
plaintiffs thereupon commenced to load a cargo of 
wheat. By the 21st June, 2,100 tons had been 
put on board ; mate’s receipts were given to the 
plaintiffs and bills of lading were prepared by 
them, stating the rate of freight to be 16s. 6d. per 
ton as per the shipping orders, and were presented 
for signature to the captain. He refused to sign 
them unless the difference between 16s. £d. and 
the chartered rate, viz., £1-10, was paid to him as 
provided in the charter-party. The plaintiffs 
thereupon refused to ship any more cargo, and 
demanded the return of the cargo already shipped 
on board the Paddington. On the 24th June the 
Paddington sailed from Bombay, the captain hav- 
ing previously authorized the defendants to sign 
bills of lading for him after his departure, provided 
they were in accordance with the charter-party. 
After some delay the plaintiffs on the 29th June 
accepted bills of lading for the 2,100 tons at £1-10, 
and paid under protest the difference between that 
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rate and their contract rate (16s. Qd.) and certain 
other sums, for which the defendants as agents for 
the owners claimed a lien. The plaintiffs now sued 
to recover from the defendants the amount so paid 
under protest. The defendants contended that 
as agents for owners they were justified in refusing 
to give bills of lading until the sums due and for 
which they claimed a lien were paid. Held, that 
the defendants had no lien for the sums paid, and 
that the plaintiffs were entitled to recover the 
amount claimed. Per Candy, J. The plaintiffs 
were entitled upon demand to have the said 2,100 
tons re-delivered to them by the captain. On 29th 
June the plaintiffs were entitled to clean bills of 
lading at 30$., and the sum paid by them under 
protest in order to obtain such bills of lading 
Was recoverable by them. Under the circumstan- 
ces, tl 16 defendants had no lien for freight and 
demurrage. Per Starling, J. The captain was 
justified in refusing to re-deliver the said 2,100 tons. 
The plaintiffs were entitled to clean bills of lading 
at 30$., and there was no lien for freight and de- 
murrage in respect of which the plaintiffs had paid 
under protest the sum claimed by defendants. 
Ralli Brothers v. Chabtldas Lallubhai 

I. Xj. R. 23 Bom. 551 

11. Power to sublet — 

Sub-charter — Goods shipped under sub-charter and 
bills of lading authorized by time charter — Liability 
of such goods for lien given by timecharter — Notice 
of time charter — 44 Without prejudice to this charter” 
meaning of— Form, construction, and effect of bills 
of lading — Lien for hire of vessel. A vessel was 
chartered by a firm of merchants in Bombay for 
six months from 20th August 1898 at a rate of 
freight, which came to R 18,000 a month, payable 
in advance. By the charter-party the charterers 
had the option of subletting the vessel, and it was 
provided that bills of lading were to be signed at 
any rate of freight the charterers or their agents 
might direct 44 without prejudice to this charter,” 
and that the owner was to have 44 a lien upon all 
cargoes for freight for charter money due under the 
charter. 5 ’ On 26th August the vessel was sublet 
by the charterers to the plaintiff for a sound voyage 
from Saigon to Reunion and back from Mauritius 
to Bombay. The vessel completed the voyage 
and on 2nd February 1899 arrived at Bombay 
with sugar put on board by the plaintiff as sub- 
charterer, at Mauritius, for which he had received 
bills of lading from the Captain, who signed them 
without obtaining payment of .the month’s freight 
then due under the time charter. The freight 
on*the sugar was prepaid at Mauritius by the plaint- 
iffs agents, so that on the arrival of the vessel 
at Bombay nothing remained to be paid by the 
plaintiff to the shipowner in respect of the bills 
of lading freight. Delivery of the sugar was, how- 
ever, refused, the shipowner claiming a lien on it 
for the R 18,000 due under the time charter. In 
a suit against the owner and the Captain of the 
vessel to recover the sugar, or its value and damages 
for its detention, the defendants relied on the lien 
under the t im e charter, and alleged that the Cap- 
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tain had been induced to sign the bills of lading as 
he did by misrepresentations of the plaintiff’s agent. 
It was found that the plaintiff knew of the time 
charter, and the amount of and terms as to the 
freight, but that there had been no misrepresenta- 
tion as alleged. Held, that the Captain was autho- 
rized by the time charter to sign the bills of lading 
and therefore the shipowner had contracted with 
the plaintiff to carry the sugar on the terms of the 
bills of lading. Colvin v. Newberry , 1 CL & Fin. 
283, and Small v. Moates, 9 Bing. 574 , distinguish- 
ed. The bills of lading were not mere receipts for 
the goods shipped ; they entitled the plaintiff to 
delivery of the sugar on payment of the freight 
due on them, notwithstanding that he had notice 
of the time charter. Such notice had not the 
effect of incorporating into the bills of lading any 
terms inconsistent with them and which the Cap- 
tain was not bound to embody in them. Fry v. 
Chartered Mercantile Bank of India, L. B. 1. C. j P. 
689, and Gardner v. Trechmdn, 15 Q. B D. 154 
followed. The words in the time charter 44 with- 
out prejudice to this charter,” meant no more 
than that the rights of the shipowner against the 
time charterer, and vice versa, were to be preserved. 
Hansen v. Harrold Brothers, 1 Q. B. 612, followed. 
Those words did not override or limit the power 
of the Captain to issue bills of lading at different 
rates of freight, or entitle the shipowner to a lien 
on the goods of persons, who had come under no 
contract with him conferring a lien for the 
freight, payable under the time charter. A right 
to seize one person’s goods for another person’s 
debt must be clearly and distinctly conferred 
before a Court of Justice can be expected to recog- 
nize it. Held, therefore (affirming the decision 
of the High Court on appeal), that the claim of the 
ship-owner to the lien provided by the time charter 
could not be supported. He was, however, enti- 
t?** benefit of any lien, which the time 

charterer had on the goods of the plaintiff under 
sub-charter. Turner v , Golam Mahomed 
( 1904 ) * • . I. Ii. R. 28 Bom. 573 

s. e. L. R. 31 1. A. 222 

CHAUKIDAR. 

See Chowkidae. 

See Escape from Custody. 

6 C. W. 1ST. 837 

See Penal Code (Act No. XLV of 1860), 
s- 223 . . I. L. R. 29 All. 877 

CHAUKXDARI ACT (BEHG. ACT VI 
OF 1870). V 1 Vi 

See Village Chaukidars Act, 1870. 
s. 39, cl. 12. 

See Rescue from Lawful Custody. 

I. L. R. 35 Calc. 861 

— s. 48 — Transfer of resumed land — 

Right ' of zamindar within whose estate lands geo- 
graphically situate — Right of zamindar with whom 
settlement made under Reg. Fill of 1793, $. 41 , g. 
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CHAUKIDARI ACT (BENGL ACT Vi 
OEX870) — contd. 

. s. 48 — concld . 

48 of Bengal Act VI of 1870 does not require that 
chowkidari chakran lands should be transferred to 
the zamindar of the estate within which they are 
geographically situated, but to the zamindar of the 
estate to which the lands appertain and of which 
they form a part and parcel. Prataf Narain 
Mukerjee v. Secretary oe State for India 
(1906) .... 10 C. W. N. 637 

s. e. I. Ii. R. 83 Gale. 890 

ss. 48, 49, 50, 51, 58, 81, 70— 

Chaukidari Chakran land , settlement of — Collector’s 
order , validity of — Evidence — Civil Cases — Presump- 
tion-Evidence Act (I of 1872 ), s . 114 {e) — Limitation 
Act (XV of 1877), Sch. II, Art. 14 — Suit to set 
aside an act or order— Ultra vires. Plaintiff sued 
for possession of certain lands on the ground that 
they had been transferred to him by the Collector 
under ss. 48 and 50 of the Chaukidari Act. There 
was nothing to show that any commission was 
appointed under s. 58 or that any report was 
submitted under s. 61 of the Act. It was found 
that the lands were not chaukidari chakran and were 
not part of the plaintiff’s estate. Held (Pargiter, 
J., dissenting), that the defendant was entitled 
to question the Collector’s right to make the 
transfer there is no presumption, merely because 
of the Collector’s action under ss. 48 to 50 of the 
Act, that there was a prior valid resumption, that 
the Government acted under s. 58 or that a report 
was submitted under s. 61 on all the points indicated 
in it. Per Woodroffe, J. The meaning of s. 114 
(e) of the Evidence Act is that, if an official act is 
proved to have been done, it will be presumed to 
have been regularly done. It does not raise any 
presumption that an act was done, of which there is 
no evidence and the proof of which is essential to 
the plaintiff’s case. An order of the Collector 
under s. 50 of the Chaukidari Act transferring the 
land to a person other than the person within 
whose estate it lies is ultra vires and a nullity. It 
is not necessary to sue to set aside an order which is 
an absolute nullity and Art. 14 of Sch. II of the 
Limitation Act does not apply. Bejoy Chand 
Mahatab Bahadur v. Kristo Mohini Dasi, I. L. B. 
21 Calc. 626, followed. Surannanna Bevappa 
Hegde v. Secretary of State for India , I. L. R. 24 
Bom. 435 ; Shivaji Yesji Chaw'an v. The Collector 
of Ratnagiri, I. L. R. 11 Bom. 429 ; Nagu v. Salu, 
1. L. R. 15 Bom. 424 ; Faki Gulam Mohidin v. 
Sajnalc , I. L. R. 18 Bom. 244, referred to. Naren- 
dra Lal Khan v. Jogi Hari (1905) 

I. L. R. 32 Calc. 107 
— s. 50 — Resumption and transfer to zamin- 
dar — Chowkidari land , if part of estate — Purchaser 
of estate at revenue-sale — Title to chowkidari land 
— Regulation VIII of 1793, s. 41. When chowki- 
dari chakran land is resumed and transferred to the 
zamindar under s. 50 of Bengal Act VI of 1870, such 
land becomes detached from the parent estate, and 
the zamindar holds it under a different title from his 
other malguzari lands. A purchaser of the parent 
estate at a revenue sale acquires no title in the 


CHAUKIDARI ACT (BENG. ACT VI 

OR 1870) — concld . 

— s. 50 — concld . 

resumed chowkidari land. S. 41 of Reg. VIII of 
1793 has been impliedly repealed in districts or 
parts of districts to which Bengal Act VI of 1S70 has 
been made applicable. Kashim Sheik v. Prostjnno 
Kumar Mukerjee (1906) . 10 C. W. 1ST. 598 

s.e. I. Xj. R. 33 Calc. 598 

1, — — s. 51. — Chaukidari chakran lands 

—Resumption by Government — Suit for possession — 
Specific performance of contract , suit for. Where 
some of the patnidar s and the dur-patni dar brought 
a suit, making the remaining patnidar a defendant, 
to recover possession of chakran lands found to be 
a part of the patni. Held, that this was not an 
action for specific performance of contract, but for 
possession of chakran lands included in the patni . 
Ranjit Singh v. Radha Charan Chandra , I. L. R. 34 
Calc. 564 , dissented from. Kazi Newas Khoda v. 
Ram Jadu Bey, 1. L. R. 34 Calc. 109 , and Huri 
Narain Mazumdar v. Mokund Lal Mondol , 4 C. 
W. N. 814, referred to. Banwari Mukunda Deb 
v. Bidhu Sundar Ihakur (1908) 

I. Xi. R. 35 Calc. 348 
s.e. 12 C. W. H. 459 

% Right created by 

the Chaukidar, effect of. The orders “ subject to 
all contracts heretofore made in which such land 
may be situated ” in s. 51 of Bengal Act VI of 
1870, refer to contracts in the nature of patnis or 
mukararis created by the zemindar himself . in 
respect of the village in which the chaukidar ’s 
land or any portion of it is situate and do not 
reserve the rights created by the chaukidar, whose 
land is resumed, in favour of a third person. 
Krishna Kinkar Dutt v. Bhagwan Das (1907) 

I. Ii. R. 35 Calc. 185 
s. c. 12 C. W. JsT. 161 

s. 55— 

■ — Revenue Sale Law (Act XI of 1859), ss. 5, 6 — 
Jurisdiction of Collector to sell for three years’ 
assessment — Irregularities. Where a sale was held 
for the arrears of chaukidari assessment for three 
years by a Collector under s. 55 of the Chaukidari 
Act and a notice was served under s. 6 of Act XI of 
1859 : Held, that it was a mere irregularity which 
did not render the sale a nullity. Jotindra 
Mohon Tagore v. Jogendra Nath Roy (1907) 

11 C. W. NT. 1107 

CHAUKIDARI CHAKRAN LANDS. 

See Chaukidari Act (Bengal Act VI 
of 1870). 

See Village Chaukidars Act, 1870. 

1. - — — — . Resumption ■■of— 

Patni lease — Ejectment of former tenant .. When 
under the terms of a patni lease, the patnidar is 
entitled to all resumed lands, and certain chowki- 
dari chakran land within the patni is resumed by 
Government and made over to the zamindar, the 
zaminder cannot, by allowing the old chowkidar 
to remain on the land and accepting rent from 
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him, protect the latter from ejectment at the 
instance of the patnidar. Binad Lai Pakrashi v. 
Kalu Pramanih , I . L. R. 20 Calc. 708, and Hari 
Narain Mozumdar v. Muhund Lai Mundal, 4 0. 
W. N. 814, distinguished. Upend ra Narain 
Bhattachabjee v. Protap Chander Pardhan 
(1904) . . . I. L. B. 81 Calc. 708 

s.e, 8 C. W. 1ST. 320 


Right of occu- 


a 


Transfer to zamindar— Right acquired in land • 
Settlement by a person not having any right — 
BengalCFenancy Act ( VIII of 1885), s. 181, if 
applies. Where chaukidari chakran lands, which 
had been resumed, were settled upon tenants by a 
person, who had no right to deal with the lands, 
and the tenants, with whom the settlement had 
been made, set up a title as against the real owner 
on the ground that they had acquired a bond fide 
right from one whom they bond fide believed to 
have a right to let them into possession and were 
consequently occupancy or non-occupancy raiyats. 
Held , that the tenants did not acquire any right 
and the case of Binad Lai Pakrashi v. Kalu 
Pramanih , 1. L. R. 20 Calc. 798, did not apply. 
Harington and Bodilly, JJ. Chaukidari chakran 
lands, when resumed and transferred to the zamin- 
dar, become his zera/it lands. MoOkeejee, J. 
Upon such transfer, the lands are at the zamindar’s 
disposal to be dealt with by him as mal or zerait, at 
his option. Applicability of s. 181 of the Bengal 
Tenancy Act to such lands considered. Jonab 
Ali v. Rakibuddin Mallik (1905) 

9 C. W. 3ST. 571 

4, - — — ~ — Person entitled to 


settlement— -Estate or tenure within which lands are 
situate— Bengal Act VI of 1870, s. 48. Where 
chaukidari chakran lands had, although situated 
geographically within the ambit of one estate, been 
allotted at the time of the permanent settlement to 
another estate in pursuance of, and in accordance 
with, the provisions of s. 41 of Regulation VIII of 
1793, and were transferred by the Collector in pur- 
suance of Bengal Act VI of 1870. Held, that on a 
true construction of s. 48 of the Act, it is not the 
geographical situation of the land that is to be 
looked, into, but the transfer is to be made to the 
zamindar of the estate to which the lands 
appertain and of which they form a part and 


CHAUKIDARI CHAKRAH XjARTDS — 
contd. 

parcel. Pbataf Nabain Mukerjee v. Secretaby 
of State fob India (1900) I. L. R. 33 Calc. 390 
s.e. 10 C. W . 637 


pancy— Ejectment —Teyiant-at-will—Act X of 1859, 
s. 6. A right of occupancy may be acquired by a 
tenant even in chowkidari chakran lands under 
s. 6 of Act X of 1859. Thahoorani Dassee v. 
Bisheshur Mooherjee, B. L. R. Sup. 202 : 3 W. 
It, Act Xf 29 ; Hyder Buhsh v. Bhoopendra Deb 
Koomar , 15 IF. R. 23) ; Hurry Ram v. Nursing 
Lai, 1 , L. R, 21 Calc. 129 ; and Audhore Chunder 
Bhcihadoor v. Kristo Churn , 6 Leg. Com,p. 15, 
referred to. Ram Kumar Bhattaciiarjee v. Ram 
Newaj Rajguru (1904) . I. L. R. 31 Cale. 1021 
s.e. 8 C. W. 3ST. 860 


- — Resumption by 

Collector and transfer of land to the proprietor of the 
estate Effect of such transfer — Village Chaukidari 
Act (. Bengal Act VI of 1870), ss. 48, 50 and 
51— Regulation VIII of 1793, s. 41. The effect of 
resumption of chaukidari chakran lands by the 
Collector of the District under the provisions of 
Bengal Act VI of 1870, and subsequent transfer of 
these lands to the proprietor of the estate, is to 
separate them from ihe parent estate, and to grant 
a new title in respect of them to the proprietor of 
the estate. S. 41 of Regulation VIII of 1793 has 
been by implication repealed in parts of districts to 
which Bengal Act VI of 1870 has been made appli- 
cable. Kashim Sheik v. Pbasanna Kumab 
Mukerjee (1906) . I. L. R. 33 Calc. 596 

s.e. 10 C. W. 598 


. Limitation Act 


■ R esumptio n — 


(XV of 1877), Sch ll. Arts. 113, 142 , 144— Chauki- 
dari chakran lands — Resumption by Government — 
Putni lease — Suit by putnidar for possession of the 
chakran lands — Village Chaukidari Act (Bengal Act 
VI of 1870), ss. 48, 51. By virtue of a putni lease 
granted by the defendant landlord in 1854, the 
plaintiff was entitled to the chaukidari chakran 
lands of the mehal, which were subsequently 
resumed by Government, and not made over to 
the zemindar till 1899. Upon a suit by the 
putnidar to recover possession of the chakran 
lands, the defendant contended that the suit was 
barred by limitation under Art. 113, Sch. II, of the 
Limitation Act. Held, that, inasmuch as the lands 
were not in possession of the i:>lainti£fs nor in that 
of the defendant, until they were made over to the 
latter by Government, the suit was one for the 
specific performance of the contract of 1854, and 
the period of limitation applicable would therefore 
be that prescribed by Art. 113, and not Art. 142 or 
Art. 144 of Sch. II of the Limitation Act. Ranjit 
Singh v. Radea Chaean Chandra (1907) 

I. Xj. R. 34 Calc. 564. 

7. — Resumption by 

Government— Putni lease— Right of putnidar in tile 
resumed lands —Bengal Act VI of 1870, s. 51. By 
a putni lease the zemindar transferred all the lands 
appertaining to an estate to the putnidar for an 
annual rental. Subsequently the Collector resumed 
all the chaukidari chakran lands situate within 
the said estate, under Bengal Act VI of 1870, and 
transferred them to the zemindar of the estate, who 
again settled the lands with some tenants. The. 
putnidar brought a suit for recovery of possession 
of those lands on the ground that he was entitled to 
them under the terms of the putni lease. Held , 
that the putnidar was entitled to the possession of 
the .disputed lands on condition of his paying the 
additional revenue assessed thereon by Govern- 
ment. Kashim Sheik v. Prasanna Kumar Muker- 
jee, 1. L. R. 33 Calc. 596, distinguished. Per 
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Mookekj.ee, J. Under s. 41 of Reg. VIII of 1793 
the chaukidari chakran lands must be taken to 
form a part of the parent estate, in which they are 
situated. Jay Kishen M coker fee v. The Collector of 
Hast Rurdwcin, 10 Moo. 1. A . Id, and Jonah Ali v. 
RaMbuddin Mailih, I. C. L. J. SOS , referred to. 
Even if the effect of the resumption proceedings 
under Bengal Act VI of 1870 was to create a new 7 
title in the zemindar, the rights of the putnidar 
would be protected by s. 51 of the Act. Kazi 
Newaz Khoda v. Ram Jadu Dey (1906) 

X. L. B. 34 Gale. 109 

8, — — - — Resumption and 

transfer to zemindar — Recovery of same by put- 
nidar — Suit for specific performance , if necessary. 
Where chalcran lands were included in the patni 
paita granted by the zemindars to the plaintiffs 
before the resumption thereof under the Chow- 
kidari Act : Held , that upon resumption and 
transfer of the lands to the zemindars the remedy 
of the patnidars was to bring a suit for recovery 
of possession and not a suit for specific perform- 
ance of a contract. Ranjit Singh v. Radlict Charon 
Chandra, I. L. R. 34 Calc. 564, not followed. Kazi 
Newa Khoda v. Ram Jcidu Dey, 11 C. W. N. 
201 ; s. c. 1. L. R. 34 Calc. 109; Hari Narain 
Mozumdar v. Mulcund Led Mundul, 4. C. W. N. 
310 , referred to. Bunwari Mukunda Deb v. 
Bidhu Stjndae Thakur (1908) 

12 C. W. N. 459 
s.e. X. L. B. 35 Calc. 346 

CHAXJKXDABX BEGISTEB. 


CHEATIN’ G—contd. 

describe these consequences as more serious than 
they were likely to be, may be to deceive but is not 
cheating, if done without any fraudulent or dis- 
honest intention. Queens;. Rajcoomae Baneejee 
W. B. 1864, Cr. 25 

2. — Dishonest intention at time 

of taking money. The mere taking money one 
day, and dishonestly running away without paying 
the next day, is net necessarily cheating. There 
must be an intention to deceive and defraud at the 
time of taking the money, and the subsequent con- 
duct of the prisoner would only be evidence to show 
the previous dishonest intention. Queen v. 
Herramun Hulwye 

5 W. B. Cr. 5 : 1 Ind. Jur. N. 8. 97 

3. Giving false information — 

Penal Code , s. 415 . A person attempted to obtain 
his recruitment in the police of a district by giving 
certain information which he knew to be false to 
the District Superintendent of Police. Held, that 
he had not committed the offence of £< cheating ” 
within the meaning of s. 415 of the Penal Code. 
Empress v. Dwarka Prasad 

X. L. B. 6 All. 97 

4. Passenger by railway— 

Penal Code, s . 417 — Railway Act, 1854. A passen- 
ger by railway travelling in a carriage of higher 
class than that for which he had paid fare is not 
guilty of cheating under s. 417 of the Indian Penal 
Code, but is indictable under the Railway Act 
XVIII of 1854. Reg. v. Dayabeai Parjaram 

X Bom. 140 


See Evidence Act, s. 32 (2). 

13 C. W. N, 71 
See Partition . 12 C. W. N. 640 

CHEATING. 

See Bankers . I. L. B. 16 All.' 88 

See Charge — Form oe Charge — Special 
Cases. 

1 Mad. 31 : 1 Xnd. Jur. O. S. 94 

See Forgery . 21 W. B. Cr. 41 

I. Xj. B. 19 Calc. 380 
X. L. B. 13 Mad. 27 
I. L. R. 15 All. 210 
I. L. B. 25 Mad. 726 
See Form of Charge — Special Cases — 
Forgery . X. Xj. B. 30 Cale. 822 

See Penal Code, ss. 415 to 420. 

See Penal Code (Act XLV of I 860), 
ss. 280, 420 . X. Xj. B. 29 AIL 141 

See Penal Code, ss. 415, 417, 419, 420, 

511 . .9 C. W. N. 807, 1006 

X. Xj. B. 27 AIL 302, 581 


1 . 


■ Want of dishonest intention 


— Penal Code, s. 415. To induce a son to pay his 
father’s debts, by acting merely on his fear of 
consequences to his father, is not cheating. To 


5. unlawful entry to exhibi- 

tion — Penal Code, s. 415 , Where the accused 
secretly entered an exhibition building without 
having purchased a ticket, and was there appre- 
hended, it was held that such act did not amount 
to the offence of cheating under s. 415 of the Penal 
Code. Reg. v. Mahervanji Bejanji 

8 Bom. Cr. 6 

6. — — Intention to cheat — Penal 

Code, s . 417. To justify a conviction for the 

offence of cheating, there must he some evidence of 
an intention to cheat at the time when the promise 
(the omission to perform which completes the 
offence of cheating) is made. Reg. v. Hargovan- 
das 9 Bom. 448 

7. — Ealse representation in ap- 

plication to Collector. The defendant was 
convicted of cheating. He applied to the tahsil- 
dar for a specified quantity of land oil cowle tenure 
free of tax for five years, and falsely presented 
that the land was waste land. Held i a good convic- 
tion. Anonymous ... 6 Mad Ap. 12 

8. Attempting to commit 

breach of trust — Criminal Procedure Code, 1872 , 
ss. 455, 456— Framing incorrect document. Where 
a person -was charged by an Assistant Sessions 
Judge w 7 ith (i) attempting to commit criminal 
breach of trust as a public servant, (ii) framing as a 
public servant an incorrect document to cause an 
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injury, (iii) framing as a public servant an incorrect 
document to save a person from punishment, and 
was acquitted on the ground that he was not a 
public servant, though the Judge found that he 
framed the document with a fraudulent intent 
The High Court held , that the Judge ought to have 
convicted him of attempting to cheat under ss. 455 
and 456 of the Code of Criminal Procedure, and, as 
the facts which he would have had to meet on that 
charge were the same as he had to meet on the 
charge of criminal breach of trust, allowed the 
objection urged at the hearing, though not distinctly 
taken in their appeal by the Government, and 
ordered a re-trial of the accused. Reg-, v. Rama- 
JIRAV JiVBAJIRAV ... 12 Bom. 1 

9 Proof necessary for offence 

of cheating. A contractor in the Public Works 
Department, who was charged with cheating in 
respect of a sum of money which he received on 
account for work which, it was alleged, he had not 
then finished, was acquitted on the evidence, 
because it was not proved (i) that there was a false 
pretence made use of by accused, (ii) that he knew 
he was making use of a false pretence or that he 
intended to defraud, (iii) that the Public Works De- 
partment were deceived by the pretence on account 
of their belief in its truth, and(iv) that the accused 
received the money with the intention of causing 
wrongful loss to the Government. Queen v. 
Kalipuddo Poramanick . 23 W. R. Cr. 43 

10. Obtaining property on false 
pretence — Penal Code , s. 415. A person hiring 
certain property for use at a wedding, paying a por- 
tion of the hire,* and giving a written promise to pay 
the balance of the hire, and to restore the property 
after the wedding, he being well aware that there 
was to be no wedding, and intending, when he got 
the property, to apply for its attachment in a civil 
suit in respect of an alleged claim, is guilty of 
cheating. Queen v. Kadib Buy . 3 N. W. 16 

11. Obtaining money on false 

pretence s — Taking money on promise to return 
jewels . The prisoners received a Government pro- 
missory note, promising to return certain jewels 
pledged to them, but not intending to do so, and 
they subsequently claimed to retain the note for 
another debt alleged to be due to them by the 
sender. Held, that they were guilty of cheating. 
Queen v. Sheodurshun Dass . 3 N. W. 17 

12. — — -Wrongful gain or loss— 

Penal Code , s . 415 and ss. 23 and 24. A person who 
purchased rice from a famine relief officer at a 
certain rate (16 seers to the rupee) on condition that 
be should sell it at a seer the rupee less was convicted 
of cheating under s. 420 of the Penal Code because 
he did not sell it at the rate agreed on, but at 12 
seers to the rupee. Held, that, as within the 
meaning of ss. 23 and 24 of the Penal Code there 
had been no wrongful gain or wrongful loss to any 
one, no offence had been committed under s. 415 
of the Penal Code. Queen v. Lal Mahomed 

22 W. R. Cr. 82 


CHEATING — contd. 


13. — — Criminal Pro- 

cedure Code , ss. 269 , 417, and 420— Communicating 
syphilis by the act of sexual intercourse . A prostitute, 
who, while suffering from syphillis, communicates 
the disease to a person who has sexual intercourse 
with her, is not liable to punishment under s. 268 
of the Indian Penal Code (Act XLV of 1860) “ for a 
negligent act and one likely to spread infection of 
any disease dangerous to life.” Semble : She may 
be charged with cheating under s. 417 or 420, if the 
intercourse was induced by any misrepresentation 
on her part. Queen-Empress v. Rakhma 

I. Xi. R. 11 Bom. 59 

14. Attempt to cheat 

— Penal Code, ss. 417 , 463, 464, 465, 511 — Forgery 
— False document — Fraudulent entry in a booh of 
account. Prisoner was requested to make an entry 
in a book of account belonging to the complainant, 
to the effect that he was indebted to the complain- 
ant in a certain sum found due on a settlement of 
accounts : instead of making this entry as requested, 
prisoner entered in a language not known to com- 
plainant that this sum had been paid to com- 
plainant. He was convicted of forgery under s. 
465 of the Penal Code. Held, that the offence 
was not forgery, but an attempt to cheat. Queen- 
Empress v. Kunju Nayar I. Xi. R. 12 Mad. 114 

15. - Penal Code (Act 

XLV of 1860), ss. 415, 420— Deception — Dishonesty 
— “Wrongful loss ” — “ Wrongful gain ” The accused 
by making a false rejTresentation that he was an 
employee of the Calcutta Municipal Corporation 
obtained rupees ten as subscription from the Health 
Officer of that Corporation towards the funds of a 
charitable society. The money was duly made over 
by the accused to the charity, but he was subse- 
quently charged. with the offence of c cheating ’ and 
was convicted under s. 420 of the Penal Code, and 
sentenced to rigorous imprisonment and fine. Held, 
that the conviction and sentence should be set aside, 
there being no such deception in this case as to 
cause “ wrongful loss ” or “ wrongful gain.” 
Ashutosh Mallick v. Emperor (1905) 

I. Xi. R. 33 Calc. 50 

10. Indian . Penal 

Code (Act XL V of 1860), s. 415 — Including in a bill 
an article not supplied — Payment of the bill in pari 
— Intention to defraud. The fact that a trader, in 
a statement of his account, included, amongst 
other articles delivered, an article which the com- 
plainant alleged she had returned, does not amount 
to cheating unless it is proved that he had inten- 
tionally done so with an intention to defraud, and 
had obtained a payment of the whole bill or of the 
bill in part including the price of that article. 
Balt Hath Ram Marwari v. Burgess (1900) 

5 C. W. N. 255 

17. . Cheating by per- 

sonation— Penal Code (Act XL V of I860), ss. 415 , 
419— Personation — Minors. On an application by 
the kurta of a joint Hindu family, in Ms represent- 
ative character, to withdraw certain surplus sale- 
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proceeds standing to their credit in the Treasury, 
the Collector directed him either to file a power-of- 
.attorney or to cause all the other members to appear 
and admit his authority to sign on their behalf. 
They all appeared in person before the sheristadar, 
except two minors, who were personated by other 
persons, and signed receipts for the money and 
caused the personators to sign in the names of the 
minors. Thereupon the Collector, after inspecting 
the signatures, issued a bill in their favour for the 
amount due, which they withdrew. Held, that 
upon the facts the offence of cheating was not made 
out. Reg. v. Longhurst, unreported. In re Loothy 
Bewa, 11 W. R. Or. 24, referred to. Baburam Rai 
v. Emperor (1905) . I. L. R. 32 Calc. 775 

18. - — ' : — Deception — False 

representation — Conduct — Penal Gode ( Act XLV of 
I860), s . 415. To constitute the offence of cheating 
under s. 415 of the Penal Code, it is not necessary 
that the deception should be by express words, but 
it may be by conduct, or implied in the nature of 
the transaction itself. Queen v. Sheodurshun Dass , 
8 All H. G. 17, referred to. Khoda Bux v. Bakeya 
Mundari (1905) . . I. Ij. R, 32 Gale. 941 

10. Evidence — Ob- 

taining by false representation money as pretended 
security for appointment to office — Admissibility of 
proof of previous and subsequent similar but uncon- 
nected transactions as evidence of dishonest intention 
on the occasion in question — Part of a systematic 
series of similar fraudulent transactions — Evidence 
Act (1 of 1872), ss . 14, Expl . (1), Illus. (o) ; 15, 
Ulus. (a). On a charge against the accused of 
cheating by falsely representing that he was the 
dewan of an estate and could procure for the com- 
plainant appointment to the vacant post of manager 
to the estate, and thereby obtaining a sum of money 
as a pretended -security deposit, evidence of in- 
stances of similar but unconnected transac- 
tions with other persons, before and after the 
date of the offence charged, is admissible under 
ss. 14 and 15 of the Evidence Act not to establish 
the factum of the offence but to prove that the 
transaction in issue was one of a systematic 
series of frauds, and that the intention of the 
accused on the particular occasion in question 
was dishonest and fraudulent. Explanation (1) 
and Illus. (o) to s. 14 of the Evidence Act render 
facts showing the existence of a state of mind 
relevant only if they establish that such state of 
mind existed in reference to the particular matter 
in issue. Section 15 is an application of the general 
rule laid down in s. 14, and the words of the section 
as well as of Illus. (a) show that it is not necessary 
that all the acts should form parts of one transac- 
tion, hut that they should be parts of a series of 
similar occurrences. Reg. v. Holt, Bell 0. C. 280 , 
discussed and distinguished. Queen v. Francis, 
L. R. 2 G. G. R. 128 , Reg. v. Rhodes , [1899] I Q. B. 
77, Reg. v. Ollis, [1900] 2Q . B. 758, Rex v. Wyatt , 
[1904] 1 K. B. 188, Rex v. Bond, [1906] 2 K. B. 389, 
Malkin v. Att.-Gen. for New South Wales, [1894] 
A. C?. 57, and Queen-Empress v. Vajiram , I. L. R, 16 
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Bom. 414 , followed. Emperor v. Debendra 
Prosad (1909) . . 1. lb. R. 38 Calc. 573 

CHEATING BY PERSOHATIOH. 

See Penal Code, ss. 416, 419. 

1. Passing off girl for marriage 

as of high east e—Penal Gode, ss . 373 , 415, 416 , 
419. Where two girls were brought by the prisoners 
on speculation, taken to a foreign and distant 
district, palmed off as women of much higher caste 
than they really were and married to two Rajputs 
after receiving the usual bonus : — Held, that the 
prisoners could not be convicted under s. 373 of the 
Penal Code, but of cheating and false personation 
under ss. 415 and 416. Queen v. Dabee Singh 

7 W. R. Gr. 55 

2. Penal Code, s. 416. 

Where the accused represented to the prosecutor 
that a girl was a Brahmin, and thereby induced him 
to part with his money in consideration of the 
marriage of the girl to his brother, when the girl 
really was of the Sudra caste, it was held that he 
was guilty of cheating by false personation under 
s. 416 of the Penal Code. Queen v. Mohim Chun- 
deb Sil . 18 W. R. Or. 42 

3. Paise representation as to 

personality— Penal Gode, s. 416. Where a 
person represented a girl to be the daughter of one 
woman, when she was within his knowledge the 
daughter of another woman : — Held, that he was 
guilty of cheating by personation under s. 416 of 
the Penal Code, and that it was unnecessary to 
bring in s. 109 relating to abetment. Queen v. 
Dhunput Ojhah . . 7 W. R. Cr. 51 

4. Penal Code, ss. 

415, 419, 463 — Forgery. A falsely represented 
himself to be B at a University examination, got 
a hall-ticket under B ’ s name, and headed and 
signed answer papers to questions with IPs name. 
Held, that A committed the offences of forgery 
and cheating by personation. Queen-Empress v. 
Appasami , . . I. Ii. R. 12 Mad. 151 

5. Cheating by per- 

sonation — Penal Gode (Act XLV of I860), ss. 415 , 
419 — Registration of false divorce — Bengal Act I 
of 1876. To constitute the offence of cheating 
under s. 415 of the Penal Code, the damage or harm 
caused, or likely to be caused, to the person deceived 
in mind, body, reputation, or property must be the 
necessary consequence of the act done by reason of 
the deceit practised, or must be necessarily likely to 
follow therefrom. Where, therefore, certain persons 
were charged under s. 419 of the Penal Code, one 
with personating another person before a Registrar, 
and the others with abetting such personation and 
causing the Registrar to register a divorce under the 
provisions of Bengal Act I of 1876 with the wife of 
the personated person, and where the lower Courts 
convicted the accused under that section, holding 
that, fas such registrations were voluntary and a 
source of gain to the Registrar, harm was caused to 
the Registrar in mind and reputation by registering 
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false divorces as well as by losing his fees in the 
future through persons being less likely to avail 
themselves of his services, and that therefore an 
offence under the section had been committed : — 
Held, that the possibilities contemplated by the 
lower Courts were too remote : that the facts did not 
constitute an offence under the section, and that 
the conviction must therefore be set aside. Mojey 
v. Queen-Empress. Sabya Nashyo v. Queen- 
Empress . . I. Xs. R. 17 Calc. 600 

CHEMICAL EXAMINER, REPORT OF— 

See Evidence — -Criminal Cases — Chemi- 
cal Examiner . 6B.L. R. Ap. 122 
0 Bom, Cr. 75 
0 Mad. Ap. 11 
I. Ii. R. 10 Calc. 1020 

HE, 

See Bill op Exchange. 

I. In R. 81 Calc. 249 

See Stamp Act, 1879, Son. I, Art. 31. 

I. L. R. 16 Calc. 432 

entry of, in pass-book — 

See Banker and Customer. 

I. L. R. 25 Bom. 499 

— payment of— 

See Banker and Custom er. 

Ii. R. 13 I. A, 111 

, taken in payment, dishonour 


CHIEF JUSTICE, POWER OF- 

Refusal by Bench of Judges to 


See Bill of Exchange 7 B. L. R. 441 

— taken in payment of rent. 

See Tender . I. L. R. 4 Calc. 572 

Bill of Exchange — Pay- 


ment on a forged cheque — Principal and Agent 
Negligence-Banker , liability of. When a banker 
makes a payment on a forged cheque, he cannot 
make the customer liable, except on the ground of 
negligence imputable to the customer. Young v. 
Grote, 4 Bing. 253, distinguished. Schol field v. Earl 
of Londsborough, [IS 96] A. G. 514, referred to, 
Bhaqwan Bass v. Greet (1904) 

I. Ii, R. 31 Calc. 249 

POONJEE RAJ. 

See Foreign State, 

I, Ii. R. 11 Calc. 17 
SMALL CAUSE 

as to compensation 


hear affidavits in support of application for 
transfer of trial to another distinct— Appli- 
cation to the Chief Justice to appoint another Bench 
to hear and determine case — Interlocutory order 
in criminal matters, finality of — High Court Charier 
Act (24 & 25 Vic., c. 104), s. 14. Where a rule had> 
been obtained on behalf of a prisoner, calling on the 
prosecution to show cause why the case should not 
be transferred for trial to some other Court off, 
Session than that in which it was then pending, on 
the ground that such strong feeling and prejudice- 
existed in the district against the accused as to 
render it unlikely that he would get a fair trial, a 
Division Bench of the High Court, duly constituted, 
consisting of two Judges, refused to allow the affi- 
davits in support of the application to be read and 
discharged the rule. Subsequently, an application 
was made to the Chief Justice to appoint another 
Bench of the High Court to hear and determine 
the rule on the ground that it had not been heard,., 
and that consequently the order passed by the 
Bench discharging it was null and void. Held , that 
the Chief Justice, having once appointed a Bench 
under s. 14 of the Charter Act (24 & 25 Vic., c. 104) 
to hear any particular case, has no power to interfere 
when the case has been disposed of by that Bench. 
Held , also that the refusal of the Bench to hear the 
affidavits read, if an error at all, was simply one of 
law in the course of dealing with a matter clearly 
within their jurisdiction ; and that, therefore, the 
decision could not be treated as a nullity, or its 
legality questioned by the Chief Justice. Held,. 
further, that whether the judgment had been 
signed or not,, previous to the application being 
made to the Chief Justice, an interlocutory order 
of such a nature in a criminal matter is not final,, 
but may be reviewed or reconsidered, or a similar 
application may be entertained as often as the 
Court in its discretion may think proper. In the 
matter of the petition of Abdool Sob an. 

I. L. R. 8 Calc, 03' 

CHIEF PRESIDENCY MAGISTRATE. 

See Discharge of Accused. 

7 C. W. N. 527 

CHILD. 

See Custody of Children. 

See Marriage Act, s. 98. 

I. L. R. 18 Mad. 230' 

detention off female, for unlaw- 
ful purpose. 

See Criminal Procedure Code, 1898, 

s. 551 . I. L. R. 10 Calc. 487 

evidence of— 


See Oaths Act, 


s. 13. 

I. L. R. 18 Bom. 359 
I. L. R. 10 Mad. 105 
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■CHILD-WIFE. 

See Hurt — Grievous Hurt. 

1. 1*. B. 18 Cale. 49 

•CHILD WITNESS. 

See Witness . 11 C. W. N. 51 

CHILDBEN. 

See Abandonment of Children. 

10 W. B. Or. 12 
I. L. B. 18 All. 364 
I. L. B. 24 Mad. 062 

See Hindu Law— Will— Construction 
of Wills — Gifts to a Class. 

I. L. B. 20 Bom. 571 

- — access to — 

See Divorce Act, s. 41 5 B. L. B. 71 

custody of— 

- See Criminal Procedure Code, 1882, 

s. 551 . I. L. B. 16 Cale. 487 

See Custody of Children. 

See Divorce Act, s. 41. 0 B. L, B. 318 

See Hindu Law — Guardian. 

See Hindu Law* — Inheritance — Child- 
ren BY DIFFERENT WIVES. 

5 C. W, N. 002 

See Hindu Law — Inheritance — Illegi- 
timate Children. 

See Illegitimate Children. 

See Mahomedan Law — Divorce. 

I. L. B. 2 All. 71 

See Mahomedan Law — Guardian. 

See Maintenance, Order of Criminal 
Court as to . I. L. B. 19 Mad. 461 
I. L. B. 25 All. 165 

See Majority Act, 1875. 

I. L. B. 9 Mad. 391 

See Minor — Custody of Minors. 

proof of age, and order of birth 

'Of— 

See Evidence Act, s. 32. 

I. L. B. 24 Cale. 265 

CHITFTJND. 

See Companies Act, s. 4. 

I. L. B. 29 Mad. 477 

CHITTAGONG HILL TBACTS ACT 
(XXII OF 1860). 

See High Court, jurisdiction of — 
Calcutta — Criminal. 

I. L. B. 27 Cale. 654 

•CHOSE IN ACTION. 

See Assignment of Chose in Action. 

See Insolvent Debtors Act, a. 23. 

I. L. B. 25 Mad. 406 


CHOTA NAGPOBE. 

See Sale for Arrears of Rent — Under- 
tenures, sale of . 10 C. L. R. 76 

CHOTA NAGPOBE INCUMBERED 
ESTATES ACTS (BENG. VI OF 1870 
AND V OF 1884). 

See Specific Performance — Special 
Cases . I, L. B. 17 Cale. 223 
L. B. 16 I. A. 221 

See Statutes, construction of. 

I. L. B. 20 Cale. 609 

ss. 2, 3 (e), 4-12 — Meaning of the 

words “ holder ' 5 and “ heir ” — Capacity to mortgage. 
The words “ holder ” and “ his heir ” are used 
throughout the Chota Nagpore Incumbered 
Estates Act in the sense of the holder of the property 
at the time of the determination of the debts and 
liabilities under s. 8 of the Act and his heir. The 
word “ heir 55 in the Act always applies to the person 
who is the holder’s heir at the time of such deter- 
mination of the debts and liabilities, and to no other 
heir, nor to the heir’s heir. The estate of F came 
under management under the Chota Nagpore 
Incumbered Estates Act in 1880. He had several 
sons, of whom B was the eldest and J the next in 
age. F died in 1884, and, according to the custom 
of the family, B succeeded him to the estate, and 
on B dying in 1892 without leaving a male issue, J 
succeeded him. On the 8th J une 1894, J mortgaged 
a village which had been granted to him by his 
father for his maintenance, and which never came 
under the management of the Incumbered Estates. 
Held, that there was nothing in s. 3, cl. (c), of the 
said Act to incapacitate J from mortgaging the 
property. The object of Act VI of 1876 explained. 
Koka Mahton v. Manki Jagar Nath Sahi. 

I. L. B. 27 Calc. 402 
4 C. W. N. 158 

s. 3. 

See Jurisdiction. 

I. L. B. 33 Calc. 1065 

See Khorposh Grant. 

I. L. B. 33 Cale. 363 

Grant by a disqualified 

proprietor — Ratification. An owner of an estate 
granted a Jchorposh lease in respect of a portion of 
his estate when such estate was under the manage- 
ment of an officer under the Chota Nagpur 
Incumbered Estates Act : Held, that although he 
was incompetent to grant such a lease at the time 
of grant, yet subsequently when he ratified it 
after the disability ceased, it became a valid grant. 
Roy v. Ram Jewan (1905) . 10 C. W. N. 149 

s. c. I. L. B. 33 Calc. 363 

— ss. 3, 7, and Act V of 1884 - Deo 

Estate Act, IX of 1886, s. 1, cl. 4 — “ Debts and 
liabilities meaning of — Process including sum- 
mons. The Chota Nagpore Incumbered Estates 
Act, VI of 1876, as amended by Act V of 1884 (which 
by Act IX of 1886 is applied to the Deo estate in the 
district of Gaya, subject to certain modifications) 
is intended to afford relief to holders of land in Chota 
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CHOTA 1ST AGFORE INCUMBERED 

ESTATES ACTS (BENG. VI OE 1876 
AND V OF 1884)— condd. 

— — ss. &, 1— conoid* 

Nagpore (and in the Deo estate) in respect of all 
debts and liabilities to which they were (immediately 
before the publication of the vesting order) subject, 
or with which their property was (at the time of the 
publication of the vesting order) charged, other than 
debts due or liabilities incurred to Government. 
The effect of the second portion of s. 3 is to bar all 
suits instituted after the vesting order is made and 
whilst it is in force. S. 7 of the Act applies mutatis 
mutandis to create a bar in respect of the debts dealt 
with in s. 1, cl. 4, of the Deo Estate Act, 1886. The 
result of ss. 3 and 7 of Act VI of 1876, when read 
with regard to the whole scope of the Act, is that 
suits or proceedings to enforce such debts or liabili- 
ties as are contemplated by the Act, that is, other 
than debts due or liabilities incurred to Government 
are, if pending at the time of the vesting order, 
barred ; if instituted after it, in respect of such 
debts and liabilities, null and void in their inception. 
Kameshar Prasad v. Bhikhan Narajn Singh. 
Bhikhan Narain Singh v Kameshar Prasad 
I.B.R.20 Calc. 609 


CHOTA HAG-FORE BA35TDBOBD AND 
TEHAHT PROCEDURE ACT (BEING. 
I OF 1879) — contd . 


s. m— conoid. 


at a rent sale to recover possession of the tenure - 
from the landlord, wbo denied the title of the 
plaintiff, on the ground that on the death of the- 
previous tenant, the land reverted to himself, was 
not a possessory suit to which the provisions o f s. 37 " 
of the Chota Nagpur Landlord and Tenant Pro- 
cedure Act could apj)3y. Art. 138 of Seh. II of the 
Limitation Act refers more to questions between 
the auction purchaser and the judgment-debtor, 
and the present case fell under Art. 142 of Seh. II 
of the Limitation Act. The special limitation 
provided in s. 42 of the Chota Nagpur Landlord 
and Tenant Procedure Act did not apply to this 
case. The period during which a suit was pro- 
secuted bond fide in a Court without jurisdiction v as , 
properly excluded in computing the period of 
limitation, although the plain tiff in bis plaint did? 
not expressly ask for an extension of time on that 
ground. Joyeshwar Boy v. llajnarain M ittra, 8 
C. W. N. 168 ; s. c. /. L. B. 31 Calc . 7 96, distin- 
guished. Raghu Nath Bhagat v. Samad Shah 
(1908) .... 12 C. W. H. 617' 


2. 1 Appeal in eject- 

ment suits. There is no prohibition in s. 37 of Act 
I of 1879 against an appeal in ejectment suits in 
s. 10- — Jurisdiction — Lease of land lying Chota Nagpore. Ramjan Khan ^ v. Raman 


ss. 7* 12, 17, 18, 

Bee Lease * I. X*. R. 86 Calc. 675 


outside Chota Bag pur — Question of Jmo taken for tie 
■first time in second appeal . Where a certain estate 
in the district of Manhhum was taken charge of 
under the Chota Nagpur Incumbered Estates Act, 
and thereupon the manager proceeded to cancel 
under that Act a lease of land lying in the dis- 
trict of Bankura : Held , that the Act had no 
application inasmuch as the Act applies only to 
land in Chota Nagpur. The High Court allowed 
this question to be raised for the first time in 
second appeal. Ajodhya Nath Chqwdhury v. 
Keshub Chandra Mukeejee (1907) 

11 G. W. NT. 1127 

■ s. 10. 


Chamar 


11 C. L.R.486 


See Parties — Substitution of Parties 
— Plaintiffs I. B. R. 28 Calc. 171 

CHOTA HAGFOBE LANDLORD AND 
TEHAHT PROCEDURE ACT (BEHG. 
I OF 1879). 

See Landlord and Tenant — Ejectment 
—•Notice to Quit . 4 C.‘ W. NT. 792 
See Second Appeal, 

I, B. R. 33 Calc. 378 
s. c. ID G. W. H. 28 


L — _ — - s. 37 — Suit by Assignee from auc- 

tion purchaser of permanent tenure to recover from 
landlord , if possessory suit — Limitation— -Limitation 
Act (XV of 1877), Sch. II, Arts , 138, 142, — Exclu- 
sion of time, if must be asked in plaint— Civil Pro- 
cedure Code (Act XIV of 1882), s. 60. A suit by a 
transferee from a purchaser of a permanen t tenure 


Piraj Nath Sah Deo v . Mura Munda. 

I. Is, R. 24 Gale. 249 
1 C. W. 3N. 181. 

(Contra) Keeda Mahto v. Buddun Mahto. 

I. B. R. 27 Calc, 508 

s. 39, 

See Appeal— Bengal Acts — Chota Nag- 
pore Landlord and Tenant Proce- 
dure Act . I. Is. R. 24 Calc. 249 ! 

I. L. R. 27 Calc. 508 

ss. 44A, 02, 08, 07 and. 77 — Previous 


suit for rent struck off under s. 62 — W hether subse- 
quent suit within six months maintainable. Held, 
by Caspersz that s. 62 of the Chota Nagpore 
Landlord and Tenant Procedure Act is not con- 
trolled by s. 44 A of the said Act. When a 
rent suit is dismissed under the first clause of s. 77 
read with s. 62 of the Act, another suit for the 
same rent is maintainable within the period of six 
months. Held . » by Coxe, J., that such a suit is not 
maintainable by virtue of s. 44A of the Act. 
Karma Uraon v. Baraik Debi Dayal Singh 
(1908) .... I. B, R. 36 Calc. 115 

s. 88. 

See Execution of Decree — Decree to 

BE EXECUTED AFTER APPEAL OR RE- 
VIEW , I. B. R. 22 Calc, 407' 


— s. 123. 

See s. 164 


. 13 C, W. H. Ill- 
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CHOTA NAGPOBE XANDXOBX) AID 
TENANT PBOCEDUBE ACT (BEING. I 
OE 1879)— contd* 

— — ss. 123, 125 — Landlord and tenant — 

Decree for consolidated rent of several tenures, 
whether bind tenures — Decree whether obtained 
against sole recorded tenant — Onus — Right of auc- 
tion-purchaser of share in tenure, A decies for 
tli© consolidated rent of several tenures held by 
the same tenants does not bind the tenures or any 
of them. Where a tenure was sought to be sold in 
execution of a decree for rent obtained against 
one of the tenants, after the shares of the other 
tenants had passed by auction sale to a stranger 
on the allegation that the tenant against whom 
it had been obtained was the sole recorded tenant 
of the landlord : Held, that whether this was so or 
not was a matter specially within the knowledge of 
the landlord and the onus was on him to prove it. 
Baikanta Nath Roy v. Thakur Derendr a Nath 
Sahi (1906) . . . 11 C. W. NT. 678 

1, - s. 124 — Jaghir tenure — Sale in 

execution of a decree for rent — Right , title, and in- 
terest of registered ‘ 4 ilahadar ’ 5 — Joint holders. 
Where a suit was brought for the recovery of arrears 
of rent due in respect of a jaghir tenure, the joint 
property of four brothers governed by the Mitak- 
shara law, the arrears having accrued during the 
lifetime of their father, and a decree was obtained 
against the eldest brother, who was the sole regis- 
tered ilakadar, or person held responsible in the 
zamindar’s hook, it was held that the decree related 
to the arrears due in respect of the whole tenure and 
not merely of the judgment-debtor’s individual in- 
terest, and that a sale of his right, title, and in- 
terest under s. 124 of Bengal Act I of 1879 would, 
under the circumstances of the case and by the in- 
cidents attaching to such tenure, include the right, 
title, and interest of any person claiming jointly 
with him, and whose interest was inseparably uni- 
ted with his. Modeusudun Nath Tewari v, 
Hirtj Ram Pandey . I. X. B. 25 Calc. 396 

2 C. W. NT. 94 

2. _ Jaghir and under - 

tenures — Decree for arrears of rent. No decree 
for arrears of rent can be made against any person 
other than the actual tenant, or some one who may 
be security for him, and consequently there can be 
no decree for rent against persons holding subor- 
dinate interest in a jaghir tenure which have been 
created by the jaghirdar. Pertab IJdai Nath 
Sahi Dev v. Pardhan Mokand Sing 

I. Xi. B. 25 Calc. 399 
2 C. W. N. 96 

ss. 135, 136, 137, 144. 

See Limitation . 9 C. W. N. 956 

ss. 137 and 144, 

See Appeal — Bengal Acts — Chota Nag- 
pore Landlord and Tenant Proce- 
dure Act . 1 C. W. N. 341 


CHOTA NAGPOBE XANDXOBD AND 
TENANT PBOCEBTJBE ACT (BEN G. 

I OF 1870) — concld . 

— s. 140. 

See Bengal Act VI of 1862, s. 20. 

I. X.. B. 20 Calc. 425 

■ s. 104 — Chota Nagpur Tenancy Act 

{1 of 1879, B. C.) as amended by Act V of 
1905, B. 0., s. 164 — Record-of -rights — Land 
recorded as mundari IchuntJcati tenancy — Entry, 
suit to correct, if lies — Bengal Tenancy Act 
(VIII of 1885), s. 108B — Presumption if applies 
in a suit to correct entry. Where a pur- 
chaser under the provisions of s. 123 of the 
Chota Nagpur Tenancy Act of certain tenures of 
which a reeord-of-rights had been prepared, sued 
to have a declaration that certain entries in the 
record with regard to a mundari khuntkaHidan 
tenancy were incorrect. Held, that the provi- 
sions of s. 164 of the Act (I of 1879 as amended 
by Act V of 1905) applied. That the object of 
these provisions was to make the entries irrebut- 
table and the Legislature intended to preclude 
suits of this nature. The word “ particulars ” in 
s. 164 have a very vide application and cover 
entries declaring that the tenants have to pay 
certain rents named in the record-of-rights to a 
person other than the plaintiff. There is no limi- 
tation as to the nature of the suit to which the 
provisions of s. 103B apply. The presumption as 
to the correctness of the entries in the record-of- 
rights will operate even in a suit, to declare the 
entries incorrect. Toki Sahu v. Tosi Munda 
(1908) ... 13 C. W. N. Ill 

CHOTA NAGPOBE BAJ. 

See Hindu Law — Alienation— Res- 
traint on Alienation. 

X. Xi. B. 7 Calc. 461 

CHOTA NAGPOBE TENUBES ACT 
(BENGAX ACT XX OE 1869). 

See Evidence — Civil Cases — Miscel- 
laneous Documents — Registers. 

X. Xu B. 19 Calc. 91 
X. Xi. B. 22 Gale. 112 

Powers of Special Commissioner. 

The scope and object of Bengal Act II of 1869 is 
to determine the quantity of lands of certain speci- 
fied descriptions within villages to which the 
Special Commissioner named under the Act may 
have been appointed. Nothing in the Act em- 
powers an officer so appointed to determine a 
question of disputed boundary between two vil- 
lages, and to oust the Civil Courts of their ordinary 
jurisdiction in determining the rights of parties 
under conflicting titles as proprietors of such vil- 
lages. Sham Chunder Adhicary v. Sortn Bhoo- 
pal Sing . . . I. X. B. 8 Calc. 397 

10 C. E. B. 419 

« CHOWDHBIS,” SUIT FOB DECXABA- 
TXON A8. 

See Declaratory Decree, suit foe. 

X. X. B. 29 All. 683 
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CHOWKIDAR. 

See Chaukidar. 

See Confession — Confession to Police 
Officers . .2 0/ W, N. 71 

See Limitation Act, 1877, Art. 7.(1859, 
s.l, CL. 2) . .18 W. R. 298 

village — 

See Bengal Regulation XX of 1817 
s-21 . , 18 W. R. 298 

See Chaukidari Act. 

See Village Chaukidars Act. 
CHOWKXDARI TAX. 

See Cess . I. L. R. 22 Calc. 680 
CHRISTIAN'S. 

■ — — in Salsette— 

See Salsette, law applicable in. 

I. L. R. 19 Bom. 680 

native—* 

See Converts . I. L. R. 20 Bom. 53 

right of, under trust. 

See Trust . , 8 C. ¥. I, 918 

CHUDASAMA GAMETI GARASIAS. 

See Hindu Law — Adoption- — Who may 

OR MAY NOT ADOPT. 

I, Jj. R. 27 Bom. 492 

CHUR LANDS. 

See Accretion— Chur or Island in 
Navigable River. 

See Landlord and Tenant. 

I. L. R. 33 Calc. 444 
See Limitation . . 9 C, ¥. E Hi 

See Onus of Proof— Limitation and 
Adverse Possession. 

I. L. R. 5 Calc, 36 
See Possession . I. X,. R. 33 Calc. 33 

1. - — * — Possession of chur lands— 

Title— Evidence. The cultivation of chur lands, 
like that of waste or jungle lands, carries no primd 
facie character of usurpation or wrong ; and the 
claimant against a purchaser, bond fide and without 
notice, in possession, must strictly prove his title 
Ekowri Sing v. Hiralal Seal 

2 B. Xi, R, P. C. 4 ; 11W. R. P. C. 2 
12 Moo. I. A. 136 

2„ - — — Suit for chur lands 

—Survey— Possession— Title. In a suit regarding 
a chur claimed by defendant as having formed on 
the bank of the river adjacent to his village, and 
by plaintiff on the ground that the bed of the river 
belonged to his village, the Court upheld the state 
of matters existing at the time when a survey had 
been made, on the ground that the survey had been 
made at the time when neither of the present 


CHUR LANDS -concld. 

parties held any right in the land, but when both 
villages belonged to the same proprietor ; and that 
it was some evidence of possession at that time, 
not only of the julkur, but of the right of pro- 
perty in the river, and possession under these cir- 
cumstances was some evidence of title. Mohinee 
Mohun Bass v. Assanoollah 17 W. R. 73 

3 — ; : — Evidence as to position of— 

Local investigation — Maps. In a dispute as to the 
position of chur lands, where the change in the 
course of a river threw doubt upon their position, 
the judgment of the Court of first instance, aiven 
after local investigation, was upheld against the 
decision o.f the High Court founded on inspection of 
the maps and on the arguments adduced before it. 
Sarat Sundari Debi v. Prosonno Coomar Ta- 
gore . .6 B. Xj. R. 677 : 15 W. R. P. C. 20 

13 Moo. I. A. 607 

CHURCH. 

Roman Catholic Church— Powers 

of dharmakartas or headmen — Closing church — 
Appointment of priest The appointment of a 
committee of headmen or dharmakartas in a Roman 
Catholic Church by the Bishop to assist the Vicar in 
the secular affairs of the church gives the members 
of such committee no right to close the church or 
oust the Vicar, and still less to appoint a priest not 
under the discipline of land obedience to the Church 
of Rome. Marian Pillai v. Bishop of Mylapore. 

X. L. R. 17 Mad. 447 

CIRCULAR ORDER BY JUDICIAL 

COMMISSIONER OF PUNJAB. 


CIRCULAR ORDER 41 OE 1866. 

See Local Investigation. 

I. L. R. 4 Calc. 718 


CIRCULAR ORDER OF HIGH COURT 
(CRIMINAL). 


See Charge . I. L. R. 36 Calc. 281 
CIRCUMSTANTIAL EVIDENCE. 


See Murder . 11 C. W. N. 1085 


See Indian Councils Act. 

12 B. L. R. 167 : 18 W. R. 389 


— 25 of 1870. 

See Local Investigation. 

I. L. R. 4 Calc. 718 

— 10th July 1874. 

See Bengal Rent Act, 1869, s. 58. 

I. L. R. 3 Calc. 547 : 1 C. L. R, 149 


No. 9 of 6th September 1869. 

See Magistrate, jurisdiction of — Com- 
mitment to Sessions Court. 

I. L. R. 24 Calc. 428 

CIRCULAR ORDERS OF THE HIGH 
COURT, CHAP. 1, ORDER 59. 
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UITATIOH. 


See Letters of Administration. 

I. Ii. B. 4 Calc. 87 
I. L. B. 12 Bom, 164 

See Practice — Civil Cases — Probate. 

I. L. B. 30 Calc. 528 


■CITATION ON MXNOB. 

See Probate and Administration Act 
(V of 1881) . . 12 C. W. N. 6 


CITY OB BOMBAY MUNICIPAL ACT 
(BOM. ACT III OP 1888), s. 354. 

See Bombay Municipal Act. 

I. L.B. 33 Bom. 334 


CIVIL COUBT. 

See Agra Tenancy Act. 

I. L. B. 27 All. 372 

See Bombay Revenue Jurisdiction Act. 

I. L. B. 29 Bom. 19 
See Criminal Procedure Code, ss. 21, 
476 . .8 C. W. N. 73, 586 

See Forest Act. 

I. L. B. 29 Bom. 480 
See Joinder of Causes of Action. 

I. L. B. 33 Calc. 601 
See Jurisdiction of Civil Court. 


See Land Registration Act (VII of 
1876) . I. L. B, 35 Gale. 120 


See Madras Forest x\ct, s. 4. 

I. L. B. 17 Mad. 193 
See Provident Funds Act. 

I. L. B. 29 Bom. 259 


duty of Magistrate to uphold 
decision of. 


See Possession, order of Criminal 
Court as to — Decision of Magistrate 
as to Possession . 7 C. W. N, 118 


, inherent powers of. 


See Guardian ad litem. 

I. L. B. 29 All. 640 
— jurisdiction of. 


See N.-W. P. Land Revenue Act, XIX 
of 1873, s. 241. 


— jurisdiction of— -rent suit. 

See Tank . I. L. B. 31 Calc. 937 


- powers of muktear to practise in- 
Buies of High Court. 


See Muktear . 


8 C, W. N. 401 


Civil and Revenue 


Courts — Jurisdiction— Suit by usufructuary mort- 
gagee of an occupancy holding for possession of the 
property mortgaged to him . Held, that a suit 
Brought by the usufructuary mortgagee of an 


CIVIL COUBT — concld. 


occupancy holding for possession of the property 
mortgaged to him was rightly brought in a Civil 
and not in a Revenue Court. Kh iali Rath v. Nath-u 
Ram, I. L. R. 15 AIL 219 , and Brij Mohan v. 
Algu, L L. R. 26 All 78, referred to. Gaum 
E unwar Dwarka Prasad, S. A. No. MS of 1900 , 
decided on the 15th January 1901 , discussed. 
Bindeshri Rai v. Sadiio Charan Rai (1904) 

I. L. B. 26 All. 591 


CIVIL COUBTS ACT (XII OP 1887). 

See Bengal, Agra and Assam Civil 
Courts Act, 1887. 

See Bengal, N. W. Provinces and Assam 
Civil Courts Act, 1887. 


s. 9. 


See Jurisdiction . 13 C. W. 493 


s. 13. 


See Decree . I. L. B. 35 Calc. 974 


s. 13 — Civil Courts Act ( XU of 1878), 


S' 13 — Subordinate Judgeshaving same local juris- 
diction — No assignment of business by District Judge 
— Effect — Concurrent jurisdiction. Where no order 
has been made by a District Judge under s. 13 of the 
Civil Courts Act assigning to each of two or more 
Subordinate Judges having the same local juris- 
diction the particular business to be done by each, 
the Subordinate Judges must he taken to have 
concurrent jurisdiction. An application for exe- 
cution was made and registered in the office of the 
Deputy Commissioner of Singhbhum and then for- 
warded by post to the Subordinate Judge of Singh- 
bhum sitting at Purulia. Held, that the Subor- 
dinate Judge had jurisdiction to entertain the ap- 
plication. Chaturbhuj Marwari v. A. W. 
Walker (1908) . . 13 C. W . BT. 265 


ss. 15, 18 and 19 ■ 


-Stilts Valuation 
- Valuation suit — 


Act (VII of 1887), ss. 9 and 21- 
Suit for restitution of conjugal rights— Jurisdiction. 
A suit for restitution of conjugal rights is not a suit 
which is of necessity excluded from the jurisdiction 
of a Munsif. The value of such a suit, is, as a rule, 
the value, which the plaintiff chooses to put upon 
it, provided that the suit be not unwarrantably 
undervalued or overvalued from improper motives. 
Aklemannessa Bibi v. Mahomed Hatem, /. L. R. 31 
Calc. 849, dissented from. Golam Rahman v. 
Fatima Bibi , /. L. R. 13 Calc. 232, Mowla Newaz v. 
Majid-un-nissa Bibi, I. L. R.18 Calc. 378 , Shire v. 
Shire, 5 Moo. P. G. 81, and D'Orliac v. D'Orliac, 24 
Moo. P. C. 374, distinguished. Shedion Ram v. 
Tulsht Ram, I. L. R., 15 All. J / 8, Jag Lai v. Hur 
Narain Singh, I. L. R. 10 All. 524, Mahabir Singh v. 
Behari Lai, I. L. R. IS All. 320, Madho Das v. 
Ramji Pathak, I. L. R. 16 All. 286 and Lakshman 
Bhatkar v. Babaji Bhatkar, I. L. R. 8 Bom. 31* 
referred to. Zair Husain Khan v. Khurshed 
Jan (1906) . . .1. L. R. 28 All. 545 


17 — J urisdiction — Proceeding in 


relation to a case — Appeal— Transfer of a district 
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CIVIL COURTS ACT (XII OF 1887) 
— concli . 


s. 17 — concli. 


from ' one judicial division to another . Where a 
certain area is transferred by a Government noti- 
fication from the jurisdiction of one District Judge, 
into the jurisdiction of a different District Judge, 
an appeal preferred after the date on which the 
notification takes effect must be received and enter- 
tained by the District Judge into whose jurisdiction 
the area from which the appeal comes has been 
transferred. Allah Dei Begam v. Kesri Mai , I. L. 
B, 28 AIL 93. Semite ; That s. 8 of the Act cannot 
be applied to the case of a fixed deposit in a bank, 
Such not being a 4 4 security 5 ’ within the meaning of 
3 (2). Gulraji Kunwari v. Jagdeo Prasad 
. I. Xi. R. 28 AIL 477 

• ss. 18, 19, 21 — 

Bee Restitution of Conjugal Rights. 

I. L. R. 34 Calc. 352 

CIVIL COURTS’ JURISDICTION TO 
REVIEW ASSESSMENT. 

See Bengal Municipal Act (Bengal 
Act III op 1884). 

I. Xi. R. 35 Gale. 859 
CIVIL AND REVENUE COURTS. 

See Act IX op 1872, s. 69. 

See Act XIX of 1873, ss. 132, 241. 

I. L. R. 31 AIL 41 
See N.-W. P. Land Revenue Act (III 
of 1901), s. 233 (k), 

I. L. R. 31 AIL 330 

CIVIL JURISDICTION, 

See Criminal Procedure Code (Act V 
of 1898) . I. L. R. 35 Calc. 909 


pendency of. 

See Criminal Procedure Code, s. 195. 

13 C. W. N. 398 


0I yPr PROCEDURE CODE, ACT XITT 
OF 1882 (ACTjjX OE 1877)-contd. 

See Mortgage. . I. L. R. 28 All. 418' 
See Sale . . 8 C.> W. IT. 188 

See Suit, Hindu Law, Coup.t-fee, Inboi. - * 
vency Oedee, Deceee, MoetgAge. 

I. L. R. 81 Calc. 75, 150, 
262, 839, 1057 
8 C. W. FT. 365, 468 
473, 609, 672, 676 

s. 2. 

See s. 102 . . 8 C. W. IT. 310' 

See Agra Tenancy Act. 

I. Ii, R. 27 All. 21 
I. L. R. 27 AIL 31 
See Appeal . I. L. R. 34 Cale. 584 
See Appeal — Decrees. 

See Appeal — Orders. 

ee decree," definition of. 

See Appeal. 

Decrees : . I, L. R. 28 Cale. 81 
Orders . .1. L. R. 24 AIL 342 

See Remand — Cases of Appeal after Re- 
mand . I. L. R. 26 Mad. 518 
See Special or Second Appeal — Obders. 
Subject or not to Appeal. 

I. L. R. 29 Cale. 60 

cc district,” definition of (second 

. part). 

See Appeal — Orders. 

I. L. R. 23 AIL 56' 

ee foreign Court ! 

See Roreign Court, judgment of. 

I. L. R. 29 Cale. 509 

public officer.” 

See Attachment — Subjects of Attach- 
ment — Salary. 

I. L. R. 25 Mad. 402, 
See Public Officer. 

I. L. R. 26 Bom. 809 


CIVIL LITIGATION. 


NATURE, SUIT OE. 

See Civil Procedure Code. 

I. L. R. 33 Bom. 387 


PROCEDURE CODE, ACT XIV 
382 (ACT X OE 1877). 

See Appeal, Probate, Court- pee. Prac- 
tice, Attachment, Hindu Law. 

I. L. R. 31 Calc. 51 
I. L. R. 26 AIL 234 
SC,W, N. 665, 672 
Duars Act. 

4 C. W. N. 287 
Penal Code, Limitation. 

228, 373, 
428, 822 


s. 2 (Civil Procedure 
1859, s. 356). 


Code, 


Decree, definition of— Orders 
in a suit or in execution of decree — Per Jackson, 
J. The word 44 decree,” as defined in Act X of 
1877, does not include 44 orders,” either original 
or appellate, upon matters arising in the course 
of a suit or in execution of a decree. Runjit Singh 
v . Meherban Koer 

I. L. R. 3 Cale. 662 : 2 C. L. R. 391 

— . The definition of 

4 4 decree ” in s. 2 of the Civil Procedure Code means 
that, where the proceeding of the Court finally dis- 
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CIVIL PROCEDURE CODE, ACT XIV 

OE 1882 (ACT X OP 1877)— contd. 

s. 2— contd, 

poses of the suit, so long as it remains upon the 
record, it is a “ decree. s J Williams v. RPwO'wk. 

I. L. R. 8 All, 108 

8. Judicial proceeding— 

Procedure Code, 1877 , ss. 333 , 522, 526 , 531. 
The term 44 judicial proceeding,” as used in s. 2 of 
the Code of Civil Procedure (Act X of 1877), 
must be understood to mean a judicial proceeding 
of the same nature as a suit, or such proceedings 
as are referred to in ss. 333, 522, 526 and 531 of the 
Code. The definition given in the Code of Criminal 
Procedure (Act X of 1872) is not applicable. Dal- 
patbhai Bhagtjbhax v. Amarsang Khemabhai. 

I. Ii. R. 2 Bom. 553 

4. and ss, 53, 54 — Rejection of 

plaint. The words 44 rejecting the plaint” ins. 
2 are not limited to the cases provided fcr in ss. 53, 
54. Beni Bam Betjtt v. Ram Lal Dhubri 

I. Ii. R. 13 Calc. 189 

5. — Signed — Stamped. The ex- 

pression * 4 person referred to ” in s. 2 of Act 
X of 1877 means person referred to in the subse- 
quent sections of the Code as being required to sign 
or verify certain documents, and it is not a condi- 
tion precedent to such person being able to use a 
stamp that he should be unable to write his name. 
Maharaja op Benares v. Debi Dayal Noma 

I. L. R. 3 All. 575 

0. Public officer — Official trus- 

tee. The official trustee is a “public officer” 
within the definition given in s. 2, Act X of 1877. 
Shahunshah Begum v. Fergus son 

I. L. R. 7 Calc. 499 

7. Subordinate Court— Collec- 

tor’s Court — Bengal Civil Courts Act , 1871, 
s. 15. A Collector’s Court, although it exercises 
certain powers under the Civil Procedure Code, is 
not a Civil Court within the meaning of s. 15 of Act 
VI of 1871, nor is it subordinate to a District Court 
within the meaning of Act X of 1877, s. 2. In the 
matter of Bodru Rohman . 3 C. L. R. 508 

8. An order deter- 

mining any question referred to in s. 244, Civil Pro- 
cedure Code, is a ** decree ” under s. 2 of that Code. 
Khirode Sundari Debi v. Janendra Nath Pal 
Chaudhuri (1911) . 6 C. W. 1ST. 283 

9. — Civil Procedure 

Code (Act XIV of 1882), ss. 2, 211 — Mesne 
profits— Future mesne profits . Held, by the Full 
Bench (Prinseb, J., dissenting), that an order 
dismissing, for default, an appeal from a decree is 
a 4 decree ’ within the meaning of s. 2 of the 
Code of Civil Procedure. Jagarnath Singh 
v. Rudhan, I. L. R. 23 Calc. 115, and Anwar 
Ali v. Jaffer Alt, I. L. R. 23 Calc. 827, over- 
ruled. Ramchandra Pandurang Naik v. Madhav 
Purushottam Naik, I. L. R. 16 Bom. 23, referred to. 


CIVIL PROCEDURE CODE, ACT XIV 
OE 1882 (ACT X OE 1877)— contd. 

• s. 2 — contd. 

Radha Nath Singh v. Chandi Char an Singh 
(1903) 

I. L. R. 30 Gale. 680 : s. e. 7 C. W. N*. 488 

— — Decree — Settled 

accounts, order directing re-opening of — Attorney and 
client— Settlement of untaxed bills , when liable to he 
reopened — Fiduciary relationship— :Onus of showing 
good faith— Contract Act (IX of 1872), s. 16— Evi- 
dence Act (I of 1872), s. Ill — Independent advice , 
opportunity to obtain — Promissory note , assignment 
of, without endorsement Plaintiff, a solicitor, had 
advanced various sums of money to a client from 
time to time on a mortgage bond and three further 
charges. The consideration for the third further 
charge was not paid in cash, but was made up of (i) 
amounts due to the plaintiff on several promissory 
notes in plaintiff’s favour, (ii) certain promissory 
notes executed by the client in favour of a third 
party, which the plaintiff is said to have 4 4 taken 
up,” (iff) balance of amount due as interest on the 
mortgage and two further charges, and (iv) a certain 
amount stated to have been found due to the 
plaintiff as costs for acting for him in various suits 
upon a settlement made of amounts due under 
various taxed and untaxed bills, a large remission 
having beed allowed in consideration of all the- 
bills not being taxed. In a suit by the plaintiff 
against the heirs of his deceased client to realise* 
the amounts due on the mortgage and the three 
further charges the plaintiff obtained a decree on 
the first three bonds, but the 4th bond was ordered, 
to be re-opened, and it was directed that the 
plaintiff* 4 do get all his bills of costs up to the 
3rd August 1903 taxed by the Taxing Officer of the 
High Court, and then refile the bills in this Court,, 
that then a Commissioner be appointed to take 
accounts in the light of the observations in this 
case : that after the Commissioner’s report is 
received and the parties are heard thereon, a final 
decree will be drawn up under s. 89 of the Transfer 
of Property Act ” : Held, that this order was a 
decree. The fact that the Subordinate Judge 
intended hereafter to adjust the equities arising out 
of the contract, did not in any way do away with 
his adjudication that the contract, as it stood, was 
not binding on the defendants. Goverji Luddhci v. 
Morarji Punja, I. L. R. 9 Bom. 183, distinguished 
and doubted. Rahimbhoy Habibhoy v. C. A. 
Turner, I. L. R. 15 Bom. 155 ; s. c . L. R. 18 I. A. 
68, referred to. As between attorney and client,, 
the existence of fiduciary relationship alone, or the 
fact that certain bills of costs w’ere not taxed, but 
were settled out of Court by execution of a deed, will 
not justify a Court in re-opening accounts settled, 
on which the bond is based, unless sufficient grounds 
of suspicion exist, or the bills are prinid facie shewn 
to be extortionate. Lambert v. Still, [1894] 1 Ch.. 
73, followed. Lawless v Mansfield , 1 Drury 4s 
Warren 557 , distinguished and explained. S. Ifi 
of the Contract Act only presumes undue 
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‘CIVIL PROCEDURE CODE. ACT XIV 
OP 1882 (ACT X OF 1877 )-contd. 

— — • — * s. 2 — concld. 


influence by a person in a position to dominate the 
will of another when the contract appears on the 
face of it to be unconscionable. To prove 44 good 
faith 55 of a transaction in which one party stands 
in a fiduciary relationship to the other, it is' certain- 
ly not necessary to prove that all the accounts on 
which the contract is based are correct. Under the 
practice obtaining on the Original Side of the High 
Court, taxation of bills of solicitors is deemed to "be 
optional with the client, and bills of costs are not 
infrequently adjusted without taxation. The 
case of Monohur Boss v. Romanath Lov\ L L. JR. 3 
Calc. 473, w as decided on the special circumstan- 
ces of that case and does not lay down any general 
rule of law. An attorney may be bound under 
certain circumstances to advise his client to take 
independent advice. It is not his business to see 
that the attorney selected by his client fulfils his 
duties to his client and is not guilty of any remiss- 
ness or negligence. If he sends his client to 
another attorney and is ready to comply with all 
reasonable demands for information, he cannot be 
expected to do more, or to be responsible for an- 
other’s omissions. If the parties to a promissory 
note agree that on the promisor executing a bond 
for the amount due in favour of a third person, the 
promisee would cancel the note, this arrangement 
would be a perfectly valid contract, whether the 
third party paid any money to the promisee or not. 
Although a negotiable instrument can only be as- 
signed by endorsement, that does not prevent any 
arrangement not to negotiate the note, but to put 
an end to it. Shamuldhone Dutt v. Susila 
Bala Debt (1908) . . 12 C. W. 1ST. 1102 

ss. 2 , 39. 

See Attorney and Client. 

I. L. R. 36 Calc. 009 


7 - ss. 2, 103, 556, 558, 584, 588 (27) 

— Order dismissing suit or appeal for default under s . 
102 or s. 656 respectively not a decree, and not appeal- 
able under s. 584. A decision dismissing a suit or 
appeal for default of plaintiff’s or appellant’s ap- 
pearance under ss. 102 and 556 of the Code of Civil 
Procedure respectively is not a 4 decree 5 within 
the meaning of the definition in s. 2 of the Code ; 
and such decision in a suit or appeal is not appeal - 
able under the general provisions of s. 540 or 584 of 
the Code. Radha Nath Singh v. Chandi Charan 
Singh, I. L . R. 30 Gale. 660, and AblaJch v. 
Rhagiraihi, L L. R. 9 All. 427, dissented from. 
The plaintiff or appellant has ample remedies 
provided ia such cases by ss. 103 and 588, and 
the Legislature could not have intended that ap- 
pellants should, in addition, have the power of ap- 
pealing under s. 584 of the Code. Dakshina- 
MOORTHY PlLLAI V. MUNICIPAL COUNCIL OF Tr'I- 

•ohihopoly (1907) . I. JLu R. 81 Mad. 157 

— — ss. 2, 244. 

See Act II of 1901, ss. 176, 177 and 193. 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— conW. 

SSt 2 , 244 — concld. 


' — “Decree” — Appeal 

Contempt of Court — Order directing refund of 
moneys realized in defiance of Court's order— 
Revision. Where a Court orders the refund of 
moneys improperly realized in defiance of subsisting 
orders of attachment, it can only order the refund 
of moneys actually collected, it is not competent 
to direct a refund of moneys recovered as costs of 
litigation. Held, also, that an order passed in the 
exercise of the inherent powers of a Court to punish 
for contempt is not a decree, and no appeal lies 
therefrom. In this case the Court dealt with what 
purported to be a memorandum of appeal as an 
application in revision under s. 622 of the Code of 
Civil Procedure. Godu Ram v. Suraj Mal ( 1905) 
I. L. R. 27 All. 380 


s. 3. 

See Appeal — Right of Appeal, effect 
of Repeal on. 

See Execution of Decree — Effect of 
Change of Law pending Execu- 
tion. 

1 . Effect of repeal of Civil 

Procedure Code, 1859 — General Clauses Con- 
solidation Act, I of 1868, s. 6 — 44 Proceedings ” — 
Procedure. In all suits instituted before Act X of 
1877 came into force, in which an appeal lay to the 
High Court under Act VIII of 1859, an appeal still 
lies notwithstanding the repeal of that Act by Act 
X of 1877. Per Garth, C.J. A suit is a 4 4 judicial 
proceeding,” and the words 44 any proceedings ” 
in s. 6 of Act I of 1868 include all proceedings in a 
suit from the date of its institution to its final dis- 
posal, and therefore include proceedings in appeal. 
The word 14 procedure ” in s. 3, Act X of 1877, has 
not the same meaning as the word 6 4 proceedings ” 
in the above-mentioned section. The proceedings 
in a suit instituted before Act X of 1S77 came into 
force, including a sjDecial appeal if the old Code 
allowed one, go on to the end of the suit, notwith- 
standing the repeal of the old Code. The 44 pro- 
cedure J ’ — that is to say, the machinery by which 
those proceedings are conducted — is, after decree 
to be that provided by the new Code. Run jit 
Singh, v. Meherban Koer. I. L. R. 3 Calc. 662 

Burkat Hossein v. Majidoonnissa. 

3 C. L. R. 208 

Nadir Hossein v. Bissen Chand Bassarat. 

3 C. L. R. 437 


-Suit instituted 


2 . 

before, but appeal brought after, repeal of Act VIII 
of 1859 — Effect of repeal — Civil Procedure Code, 
1877 , ss. 556, 558, and 588 — Appeal. Where a suit 
had been instituted under Act VIII of 1859, but 
decided at a time when Act X of 1877 had come into 
operation, and an appeal was presented against such 
decision, s. 3 of Act X of 1877 distinctly indicates 
that such an appeal is to be governed by the law of 
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CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877 )~contd. 

- — ■ — s. 8 — contd. 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877) — contd . 

— s. ■ 8 — concld . 


procedure in force at the date of the presentation of ! 
the appeal. Where, therefore, an appeal presented 
when Act X of 1877 was in force has been dismissed 
under s. 556 of that Act, the appellant may apply 
for its re-admission under s. 558 ; and if such re- 
admission is refused, he is entitled to an appeal 
under s. 588 (v). Elahi Buksh v. Mara chow 

I. L. R. 4 Calc. 825 
3 C. L. R. 593 

8. — — __ — - _________ Decree, meaning 

of. The effect of the proviso to s. 3 of the Civil 
Procedure Code of 1877 taken in connection with the 
definition of the word 4 4 decree ” in s. 2 is that in 
all suits pending when that Code came into force, 
the practice and procedure to be followed down to 
the final result of such suits (i.e., when nothing re- 
mains to be done but tc execute the decree or to 
appeal from it) are the same as previously existed, 
but that in all subsequent proceedings in execution 
of the decree, or in appeal from it, the practice and 
procedure provided by the Civil Procedure Code 
of 1877 are to be observed. The word 44 decree ” 
in s. 3 of the Civil Procedure Code, 1877, means an 
order final in its nature, and does not include an 
interlocutory order, such as an order of reference to 
take accounts, although such order may, in general, 
be properly termed a 44 decree ” and, therefore, a 
suit which has been referred by the Court to the 
Commissioner to take accounts is still, in a stage 
4 4 prior to decree 5 9 within the meaning of s. 3 of the 
Civil Procedure Code of 1877. Rustomji Bur- 
jorji v. Kessowji Xaik. I. L. R. 3 Rom. 181 

4. - — Effect of change of 

law on proceedings already commenced — Attachment 
— Enforcement of decree — Political pension. On the 
28th of September 1877, — i.e., three days before the 
new Code of Civil Procedure (Act X of 1877) came 
into operation, — an application was made for the 
enforcement of a money decree by attachment 
(inter alia) of a political pension enjoyed by the 
defendants. Under s. 216 of the former Code (Act 
VIII of 1859), a notice was issued on the same day 
to the defendants, calling upon them to show cause 
why the decree should not be executed. The 
defendants accordingly appeared on the day fixed 
at which date the new Code had come into force, 
and contended that, under s. 266, cl. (g), of the new 
Code, the pension was no longer attachable. Held, 
that all proceedings commenced and pending when 
Act X of 1877 became law were, under the General 
Clauses Act (I of 1868), s. 6, to be governed by the 
Code theretofore in force, the general rule of con- 
struction contained in that section not being affected 
or varied by ss. I and 3 of Act X of 1877 ; and that 
a bond fide application for enforcement of a decree 
in a particular way, coupled with an order of the 
Court in furtherance of that object, as much consti- 
tutes a proceeding in execution commenced and 
pending as the actual issue of a warrant of attach- 
ment. VlDYARAM V. ChANDRASHEKHARRAM 

I. L. R. 4 Bom. 163 


n P:~ — — Effect of repeal of 

Civil Procedure Code, 1877 — Proceedings commenced 
before reveal Cl. 3 of s. 3 of the Civil Procedure 
Code (XIV of 1882) provides that nothing in that 
Code shall apply to any proceedings after decree 
that had been commenced and were still pendin" on 
the 1st June 1882. In case of any question con- 
nected with proceedings commenced prior to thar 
date, the applicability of the Code of 3 882 depends, 
on whether the new proceeding subsequent to that 
date, out of which the question has immediately 
arisen, is so intimately connected with the proceed- 
ings prior to that date as to be regarded as part of 
them. A decree was passed in 187G by which the 
suit was referred to the Commissioner to take ac- 
counts. On the 21st June 1882, the Commissioner,, 
in the course of taking the said accounts, issued a 
warrant ordering the defendants to show- cause why 
they should not give inspection of certain books. 
Held, that the question as to inspection was so in- 
timately connected with the taking of the accounts 
that it should be regarded as part of the same pro- 
ceedings, and as these had commenced and were 
still pending on the 1st June 3882, the question 
whether the order refusing inspection was appeal- 
able or not was (under s. 3 of Act XIV of 1882) to be 
determined by the Civil Procedure Code (Act VIII) 
of 1859, and not by the Code of 1882 Rhstomji 
Burjorji v. Kessowji Nate 

I. L. R. 8 Bom. 287' 


— s. 5. 

See Local Government, power op. 

I. L. R. 9 Mad. 112. 
See Small Cause Court, Mofussil— 
Practice and Procedure — Miscella- 
neous cases . I. L. R. 2 Bom. 841. 


s. 6 (1859, s. 383). 

See Deputy Commissioner of Akyab. 

I. L. R. 4 Calc. 94 

s. 8 — Per Curiam. The Court of 

an Additional District Judge is a Court under the 
District Judge’s administrative control and the 
District Judge is competent to make over to the 
Additional District Judge an appeal, which he had 
withdrawn from a Subordinate Judge to whose file 
it had at first been transferred. Bidyamoyee Debya 
Chowdhrani v. Surya Kant A chary a, 9 C. W. N. 
705 i s. c. I. L. E. 32 Calc. 875, commented on. 
Rakhal Chunder Tewary v. Secretary of State 
for India (1906) . 10 C. W. RT. 841 

_ — ss. 10, 539 -—Public religious trust 

— Advocate-General, consent of — S. 529 not appli- 
cable in case of infringement of an indhndual right s , 
or as against strangers, alienee * from trustee and 
trespassers — Trustee de son tort ■ — Meaning of phrases 
44 direction of the Court is necessary for the adminis- 
tration and 44 such further or other relief 5 9 in s. 
539 — Nature of relief — S. 539 not mandatory or 


1 
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'CIVIL PROCEDURE CODE, ACT XIV 
OE 1882) (ACT X OE 1877)— contd. 

. — ... — ss. 10) 539 — contd. 

■restrictive but enabling , 'permissive and cumulative — 
Religious Endowments Act (XX of 1863), s. 14 . 

■ On an application to dismiss a suit on the ground 
that it was one coming within the purview of s. 539 
of the Civil Procedure Code and was not maintain- 
able, the consent of the Advocate- General to its 
institution not having been previously obtained : 
Held, that to bring a case within the purview 
of &. 539 of the Civil Procedure Code, the suit must 
be a representative one brought- for the benefit of 
the public and to enforce a public right in respect 
of an express or constructive trust upon a cause 
of action alleging a breach of such trust or 
necessity for directions as to its administration 
against a trustee of such express or constructive 
trust and whether such trustee be so de jure or de 
son tort and for the particular relief mentioned. 
Subbayya v. Krishna , 2. L. R. 14 Mad. 186, 
followed. Jugal Kishnre v. Lakshman Das 
Raglm Nath Dass , /. L, R. 23 Bom. 659, referred to. 
Suits brought not to establish a public right, but to 
remedy a particular infringement of an individual 
right, are not within the section. Vishvanath v. 
Rambhat, 2. L. R. 15 Rom. 152 ; Manijan Bibi v. 
Khadem Hossain . I. L. R. 32 Calc. 273, 9 0. W. N. 
151 ; Miya V alinlla v. Sayed Bavai, 1. L. R. 22 Bom. 
496 ; Naoroji Maneckji v. Busier Kharsedji, I. L. R. 
28 Bom. 20 ; Qyana v. Kandasami , 2, L. R. 10 Mad. 
:375 , followed. Jawahra v. Ahbar Hussain, I. L. R. 

7 All. 178 ; Anandrav v. Shankar , I. L. R. 7 Bom. 
.323 ; Venkata Chalapati v, Subbarayedu , 1. L. R. 13 
Mad. 293 ; Kalidas Jivram v. Gor P or jaram, I. L. R. 
15 Bom. 309 ; Vengamutha v. Pandaveswara, l. L. R, 

. 6 Mad. 151 ; Subbarayadu v. Asanali Sheriff, 1. L. R. 
23 Mad, 100, referred to. As against strangers 
such as alienees from the trustee and mere trespas- 
sers holding adversely to the trust, the section does 
not apply. Kan Hossain v. Sagun Balkrishna, I. 
L. R, 24 Bom. 170 ; Lakshman Das Parashram v. 

• Gunpatrav Krishna , I. L. R 8 Bom. 365 ; Sheoraian 
Kunwari v. Ram Par gash, 1. L. R. 18 All. 227 ; 

, Hussein Begum v. The Collector of Moradabad, I. L. 
R, 20 All. 46 ; Budh Sing Dudhuria v. Niradbaran 
Roy \ 2 C. L. J. 431 ; Augustine v. Medlycott, I. L. 
R. 15 Mad. 241 ; Srinivasa Ayyangar v. Srinivasa 
, Swami, I. L. R. 16 Mad. 81 ; Shri Dhundiraj Ganesh 
Deb. v. Ganesh, I. L. R. 18 Bom. 721 ; Muhammad 
Abdulla Khan v. Kallu, I. L. R. 21 All 187 , fol- 
lowed. Sajedur Raja ChowdJiury v. Gaur Mohon 
Das Baisnav, L L. R. 24 Calc. 418, dissented from. 
Meaning of the phrases 4 ‘ direction of the Court is 
necessary for the administration ” and “ such 
further or other relief 55 in s. 539 explained. Budh 
Singh Dudhuria v. Niradbaran Roy, 2 C. L. J. 431, 
and Jamaluddin v. Mujtaba Hussain, 1. L. R. 25 
All. 631 , followed. S, 539 is not mandatory, but 
'enabling and permissive, cumulative and not res- 
trictive in its effect, and does not affect any right 
of suit, which may exist independently of it. If 
therefore a suit is one, which would have been 
^maintainable prior to the enactment of the cor- 
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responding section in the Code of 1877, it may now 
be instituted independently of the provisions of 
s. 539, even though it be upon such a cause of action 
and for such relief as is mentioned in it. Sathap * 
payyar v. Periasami, I. L. R. 14 Mad . 1 ; Thalcersey 
Dewraj v. Hurbhum Nursey, I. L. R. 8 Bom. 432 ; 
Subbayya v. Krishna, 1. L. R. 14 Mad . 197 ; 
Sajedur Raja Chowdhury v. Gaur Mohon Das Baish : 
nav, I. L. R. 24 Calc. 418 / N ellaiyappa Pillai v. 
Thangama Nachiyar, I. L. R. 21 Mad. 406, followed. 
Tricum Das Mulj v. Khimji Vullabha Das, I. L. R. 

16 Bom. 626 ; Lutifunnissa Bibi v. Narirun Bibi, 
I. L. R. 11 Calc. 33 ; Sayad Hossain Mian v. Col- 
lector of Karia , I. L. R. 21 Bom. 48, Sajedur Raja 
v. Baidyanath Deb, I. L. R. 20 Calc. 397, dissented 
from. Neii Rama Jogiah v. Venlcatacharulu, I. L. 
R. 26 Mad. 50, distinguished. Kalee Cham v. 
Golabi, 2 C. L R. 128 ; Ganapati v. Savithri, I. L. R. 
21 Mad. 15, Sheoraian Kunwari v. Ram Pargash, I. 
L. R. 18 All. 227, Rangasami v. Varadappa, I. L. R. 

17 Mad. 465, and Raghubardail v. Kesho Ramanuj, 
I. L. R. 11 All. 18, referred to. Scope and history 
of the section discussed and explained. Buddree 
Das Mukim v . Chooni Lal Johurry (3906) 

I. Xi. R. 33 Gale. 788 
s. e. 10 C. W. N. 581 

B. 11. 

See Bengal Tenancy Act, ss. 101 to 

ill A. . . I.JL. R. 28 Gale, 28 

See Bombay Municipal Act. 

I. I». R. 31 Bom. 604 
See Decree . 8C.¥, 1ST. 473 

See Evidence . 13 G. W. N. 501 

See High Court, Jurisdiction of — Cal- 
cutta-Civil. I, Ii. R. 30 Gale. 369 

See Jurisdiction of Civil Court- 
Caste . I. Xj. R. 26 Bom. 174 
See Maintenance, suit for. 

I. Xi. R. 32 Gale. 479 

See Right of suit. 

I. Xj, R. 25 Bom. 252 ; 

7 C. W. 2SL 353 

1* • — — Suit for right to 

property or to an office— Suit relating to religious rights 
and ceremonies — Suit by a worshipper to have idol 
located in a particular temple — Jurisdiction. Suits 
as to religious rites and ceremonies, which involve 
no question of the right to property or to an office, 
are not suits of a civil nature within the meaning of 
s. 11 of the Civil Procedure Code and are not within 
the jurisdiction of the Civil Court. Vasudev v. 
Vamnaji, I. L. R. 15 Bom. 80, approved. A suit by 
a worshipper of an idol, not based on any right to the 
property in the idol or to an office against its custo- 
dians to locate it in a particular temple instead of 
in another, there being no allegation that the plaint- 
iff is prevented from worshipping the idol at the 
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latter temple, is not cognizable by a Civil Court. 
J agannath Ch ur n v. A kali Dassia , I. L. R. 21 Calc. 
463 , distinguished. 0. Nagiah Bathudu v. Mufha- 
■* oharry , 11 M. L. J. 215, referred to. Loke Nath 
Misea>.;$Dasarathi Tewari (1905) 

I. L. R. 32 Gale. 102 

2. : Suits of a civil 

mature— -Bight to property hr^to an office — Jurisdic- 
tion of Civil Courts — Suits for declaration of right to 
recite texts — Maintainability . A suit is not cog- 
nizable in a Civil Court, where the subject of the 
plaintiffs’ claim is confined to rights in religious 
ceremonies without a claim to any office or any 
emolument. A right to recite sacred texts in a 
temple is a matter of ritual ori'ceremony in a reli- 
gious matter with which a Civil Court has nothing 
■to do. Subbaraya Mudaliar v. Vedentacharia 
(1905) . . . I. L. R. 28 Mad. 23 

3. Bight of suit 

of worshipper — Idol, < location of — Religious cere- 
mony. A suit not based upon any right to the pro- 
perty in idolslpv to an office, but upon the plaintiff’s 
supposed right as worshipper to insist on the ob- 
servance of a ceremonial regulation relating to the 
particular temple, in which the idol should be or- 
dinarily located, is not a suit of a civil nature and 
not maintainable in a Civil Court. Loke Nath 
Misra v. Dasarathi Tewari (1905) 

10 C. W. NT. 505 

4. — Suit of a civil 

nature — Administration suit — Estate belonging to a 
living Hindu debtor — Competency to entertain the 
suit. A Civil Court cannot entertain a suit brought 
to administer the estate belonging to a living Hindu 
•debtor. Bai Meherbai v. Maganchand, 1. L . B. 
29 Born. 96, explained. Gangaram Keval v. 
N agindas Khushaldas (1908) 

I. L. R. 32 Bom. 381 

•5. . — Sankaracharya 

of Sharada Math, plaintiff — Shankaracharya of 
Dholka, defendant — Dispute as to precedence or 
privilege between purely religious functionaries — 
Jurisdiction of Civil Courts. The Plaintiff, Shan- 
•karacharya of the Sharada Math at Dwarka in 
Gujarat, sued the defendant, Shankaracharya of 
the Jyotir Math at Dholka in the same province 
for (i) a declaration that the defendant was not 
entitled to the style, title and dignities of a 
Shankaracharya and that he was not entitled to 
call for or receive any offerings from the people in 
Gujarat in his assumed capacity of a Shankara- 
charya of the Jyotir Math or a branch of that 
Math ; (ii) for an account of the money received 
by the defendant as a Shankaracharya in Gujarat 
with a decree for payment to the plaintiff of the 
sum found to have been so received by the defen 
dant ; and (iii) for an injimction restraining the 
defendant from styling himself a Shankaracharya 
in Gujarat and from claiming and receiving 
•offerings in Gujarat as Shankaracharya of the 
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Jyotir Math or a branch of that Math. The lower 
Court made a declaration that the defendant 
was not entitled to call himself a Shankara- 
charya of the Jyotir Math or of a branch of it at 
Dholka and an injunction against the defendant so 
styling himself and claiming or receiving offerings. 
The claim for an account and recovery of offerings 
received by the defendant was not allowed as the 
offerings might or might not have been made" 1 to 
the plaintiff. On appeal by the defendant : Held, 
dismissing the suit, that to decide disputes as to 
precedence or privilege between purely religious 
functionaries is no part of the business of the*Civil 
Courts, nor will they grant injunctions to prevent 
preachers from preaching where they like under 
any title they please provided no office or property 
is disturbed or interfered with. For interference 
with mere dignity no suit can he maintained. For 
voluntary offerings received no suit will lie. Sri 
Sunhur Bharti Swami v. Sidha Lingayah Char anti, 
3 Moo. I. A. 198 ; Sangapa v. Gangapa , I . L. R. 2 
Bom . 476, and Rama v. Shivram, I. L. B. 6 Bom. 116, 
referred to. Boy ter v. Dodsworth , 6 T. B. 681, 
followed. Madhusudan Parvat v. Shri. Shah- 
karacharya (1908) • . I. L. R. 33 Bom. 278 

6. ss. 11, 206, 623 — Right of suit — 

Suit to rectify mistake in decree. A suit lies on a 
Civil Court to rectify a mistake in a decree. The 
present plaintiff’s predecessor, who was a defend- 
ant in a previous mortgage suit, claimed a certain 
property, which was described in the plaint in that 
suit as property No. 4, but which was by mistake 
stated in the written statement as property No. 3. 
The property, which was released, was stated in the 
judgment and the decree in that suit as property 
No. 3. The plaintiff brought the present suit to 
rectify the mistake. Held , that the suit was main- 
tainable. JOGESWAR AtHA V. GaNGA BlSHNU 
Ghattack (1904) . . 8 C. W. NT. 473 


— s. 12 — 

See Bengal Tenancy Act, ss. 101 to 
11 1A . .1. L. R. 28 Calc. 28 

See Rent, shit for . 7 C. W. NT, 720 
See Res Judicata — Matters in Issue. 

I. L. R. Calc. 602 
I. L. R. 22 Mad. 256 
I. L. R. 11 All. 148 

7. Necessity of instituting suit 

within proper time. S. 12 of the Civil Proce- 
dure Code (Act XXV of 1882) only provides that no 
suit shall be tried if the same issues are involved 
in a previously instituted suit. It does not dis- 
pense with the institution of a suit within the pro- 
per time when the law requires such institution. 
Nemagauda v. Paresha I. L. R. 22 Bom. 640 
s. 13. 

See Bengal Tenancy Act. s. 51. 

6 C. W. NT, 580 




{ 1535 ) DIGEST OF CASES. ( 1536 } 


s. 13 — contd. 


See Bengal Tenancy Act, s. 109. 

I. la. R. 28 Calc. 336; 
9 C. W. N\ 610 


See Consent decree . 13 C. W. NT. 1197 


See Estoppel — Estoppel by Judgment. 

1. 1 R. 28 Calc. 318 
I. L. R. 32 Calc. 357 
7 B. L. R. 673 
I. la. R. 14 AIL 64 


$ee Hindu Law . I. L. R. 29 All. 331 


See Jurisdiction. I. L. R. 36 Calc. 193 


See Limitation Act, 1 877, s. 2, Sch. II» 
Art. 118 . I. L. R. 28 All. 7275 

10 C. W. K. 1085 5 
L. R. 33 I. A. 156 


See Regulation III op 1891. 

12 C. W. 1ST. 1095 


See Rent Suit . 9 C. W, RT. 406, 469 
See Res Judicata. 


See Right op Suit — Fraud. 

X. L. R. 29 Calc. 395 


1. — — Bes judicata — Pre- 

vious- suit in Munsifs Court in ordinary jurisdiction 
— Subsequent suit on Small Cause Court side. A de- 
cision in a previous suit in a District Munsifs Court 
in the exercise of its ordinary jurisdiction may 
operate as res judicata in a subsequent suit between 
the same parties on the Small Cause side of the 
Court-SiMHADRi Appa Row v. Ramachandrudu 
(1904) . . . . I. !«. R. 27 Mad. 63 

2. — — — — — — Bes judicata be- 

tween co-defendants — Transfer of Property Act {IV of 
1882), s$. 56, 81, 82- -Marshalling between purchasers 
of mortgaged property — Buie of inverse order — Bate of 
contribution — Equity. S. 13 of the Civil Procedure 
Code does not preclude the decision upon any issue 
from operating as res judicata merely because the 
issue is raised as between co-defendants, if the 
matter involved was directly and substantially in 
issue in a former suit and the other necessary con- 
ditions are satisfied. The words 44 between the 
same parties ” in s. 13 qualify not only the words 
44 former suit, 55 but the whole expression 44 in issue in 
a former suit. 55 Qohul Mandar v. Pudmanund 
Singh, 6 C. IF. A 7 , xlviii 825 : s. c. 1. L.B.29 
Calc . 707 ; Cottingham v. Earl of Shrewsbury, 3 
Hare’s Bep. 627 ; Bam Chandra- Naray an v. 
Narayan Mahadev , I. L. B. 11 Bom. 216 ; 
Sheikh Khoorshed v. Nubee Fatima, I. L. B. 3 
Calc. 551, referred to. Four parcels of property, 
A, R, C, D, were mortgaged by the owner. 
Subsequently the plaintiff- appellant purchased in 
July 1888 the properties A, B, at an execution sale 
subject to the said mortgage, and the respondents- 
defendants first party, the properties C and D at a 
private sale in January 1888. The mortgagee later 
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on brought a suit in which the said purchasers were 
co -defendants, and obtained a mortgage decree,, 
which directed the sale of the properties A and B to 
satisfy the mortgage-debt. The debt was com- 
pletely satisfied out of the sale-proceeds. It was 
found by. the Court that the said resjiondents 
bought without express notice of the said mortgage, 
which had been registered. In a suit for contribu- 
tion by the plaintiff- appellant against the said 
respondents-defendants first party : Held, that 
the decree in the mortgage suit did not operate as 
res judicata on the issue of contribution in the latter. 
Kali Krishna Tagore v. The Secretary of State for 
India, I. L. B. 16 Calc. 173 ; Jagatjit Singh v. 
Sarbajit Singh, I. L. B. 9 Calc. 159 , referred to.. 
Held, further, that the respondents were not 
entitled to throw the whole of the mortgage-debt 
on the properties A, B, the rate of inverse order not 
holding good in such a case. That the plaintiff- 
appellant was entitled to contribution, and that the 
properties in the hands of the purchasers should 
contribute to the mortgage-debt in proportion 
to their respective values. Lala Dilwar Sahay v*. 
Dewan Balakiram, I. L. R. 11 Cede . 253, distin- 
guished. Mangniram v. Syed Muhammad Mebdx 
Hossein Khan (1904). I. L. R. 31 Calc. 95 
s. c. 8 C. W.RT. 30- 


8. — . Bes judicata — De- 

cision of a Bent Court on a question of title,. 
Held, that when an Assistant Collector hears a suit 
for profits, or for rent, or any other suit, which 
under the Rent Act he is competent to hear, al- 
though it may be necessary for him for the purposes 
of that suit to decide every question , whether of 
title or otherwise, which may be raised before him,, 
his decision of such question cannot operate as res 
judicata in respect of any suit which may afterwards, 
be brought in a Civil Court in which the proprietary 
title to the land out of which such profits or rents, 
may arise is in issue. Ashrae-un-nissa v. An 
Aiimad (1904) . I. L. R. 26 All. 601 


4. Decision on a ques- 

tion of law not res judicata when the object-matter of 
the subsequent suit is different — Hindu law — Trustee 
of Charitable Trust has no power to appoint a co- 
trustee in place of a deceased trustee. The provisions 
of the Indian Trust Act do not apply to charitable 
trusts. In the absence of provision in the instru- 
ment creating such trust or of some statutory pro- 
vision, a trustee, as such, has no power to appoint 
any person as trustee either in his own place or to- 
act jointly with him. A decision on a question of 
law in a previous suit is not res judicata in a subse- 
quent suit between the same parties, when the- 
object-matter of the two suits are different. Queer e : 
Whether such a decision can be res judicata 
against a party, who could not have prosecuted an 
appeal against it. Parthasaradi v, Chinna Krishna 
I. L. B. 5 Mad. 304 ; Venhu v. Mehulinga, I. L, B. 
11 Mad. 392 ; Chamanlal v. Bapubhui, 1. L. B. 22, 
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Bom. 669 ; Vishnu v. Ramling, I. L. B. 26 Bern. 
25, S0 9 referred to and followed. Goptt Kolast- 
daveltt Chetty v. Sami Royar (3905) 

I. L. R. 28 Mad. 517 

5. _ — — Res judicata — Erro- 

neous decision in a former suit — Bengal Tenancy Act 
(VIII of 1885), ss. 67,179 — Interest. Where in a 
previous suit for rent the Court erroneously held 
that interest exceeding 12 per cent, per annum was 
not recoverable from a permanent tenure-holder in a 
permanently, settled area, although the kabuliat 
stipulated for the payment of such interest : Held, 
that in a subsequent suit for rent the erroneous 
decision in the former suit would not operate as res 
judicata. Aumunnissa Chowdbraih v. Shy am a 
Charah Ray (3905) . . 9 C. W. N. 460 

0. Res judicata — Erro- 

neous decision in a former suit — Bengal Tenancy Act 
(VIII of 1885), ss. 67, 74, 17 9—Mokurari lease— 
Abwdb — Illegal cesses , stipulation to pay. Where 
the plaintiff in a suit for recovery of rent claimed 
certain cesses, which the defendant had stipulated 
to pay in his kabuliat and which the defendant 
said he was not liable to pay, inasmuch as in a 
previous suit for recovery o f rent of a previous 
period it had been held that the same was not 
recoverable according to law : Held, that the 
present claim was barred by the rule of res judicata. 
Radmastand Sihgh v. Radha Sikgh (1905) 

9 0. W.X.469 

7. - — — Res judicata — 

Matters in issue . A plea of res judicata taken on the 
ground that the questions in issue in the suit w’ere 
formerly in issue in probate proceedings cannot be 
given effect to, when the said proceedings are not in 
evidence and there is thus no sufficient evidence to 
support the plea. A judgment passed in the pre- 
vious proceedings showing what the Judge under- 
stood to have been the questions for decision in 
those proceedings, is not enough to support such a 
plea. The Court cannot give effect to the plea, 
unless it can say for itself that the matters in issue 
in the suit were in issue in the previous pro- 
ceedings. Mirza Ktjrratttlain Bahadur v. Nawab 
Xhzhat-ud-dowla Abbas Hossein Khah (1905) 

9 G. W. 1ST. 938 
s. c. L. R. 32 I. A. 244 

8, — — Auction-purchaser 

— Revenue sale. An auction-purchaser at a revenue 
sale cannot be considered to be the successor in 
interest of the defaulting proprietor so as to be 
bound by a j udgment pE ssed in a suit previous to the 
sale to which the defaulting proprietor was a party. 
Kania Proshad Hajari v. Secretary of State for India 
in Council, 8 C. W. N. 676 ; Moonshi Buzlool Raha - 
man v. Prandhone Dutt, 8 W. R. 222 ; Radhagobind 
Koer v. Rakhaldas Mukherji, I. L. R. 12 Calc. 82, 
referred to. But a decree which was obtained on 
consent against a defaulting proprietor for posses- 
sion of a plot of land is admissible in a suit where 






CIVIL PROCEDURE CODE, ACT XIV 
OR 1882 (ACT X OE 1877)- conid, 

I s. 18 — conid . 

the purchaser is a party, to show how possession, 
was obtained, although that arrangement may not 
be binding upon the purchaser. Peari Mohun Mu- 
kherji v. Drobomoyi Delia , 1. L. R. 11 Calc. 745 , 
relied upon. Gqktejl Chahdra Das v. Haeasuhdari 
Basi (1905) 9 C. W. 3ST, 383 

# 9.- Res judicata — Ques- 

tion directly and siihstantially in issue — Omission to 
raise ground of defence in former suit II, an Oudh 
talukdar, executed a deed of gift in 1 859 by which 
he purported to give to R (the only son of bis elder 
son who was dead) the whole taluk with the excep- 
tion of a few villages. In 1871 a suit brought by H 
against R to have it declared that notwithstanding 
the deed of gift the proprietary right in the taluk 
was vested in him was settled by a compromise by 
the terms of which various portions of the taluk 
were to be held for life by H, R and D, the mother 
of R, and on the expiration of those three lives, L 
(the younger son of H) and his heirs were to succeed 
to the whole of the estate. This compromise was 
embodied in a decree of Court. In 1876 H and L 
brought a suit against R and his wife to cancel a 
deed conveying a portion of the taluk to the latter 
as being in excess of the powers of alienation given 
to R by the compromise of 1871. The defendants 
in that suit did not contest the validity of the 
compromise, but upheld the alienation as valid, and 
asserted that L had no such interest in the property 
as entitled him to sue, and issues were raised on 
those points. The Court held that L was “ a 
certain remainderman under the terms of the 
agreement,” that he 4< or his representatives will 
certainly inherit the estate some time or other,” 
and that he was entitled to sue ; that the alienation 
was void as against H as being in excess of the 
power reserved by the compromise to R, who was 
held only entitled to alienate for his life ; but that 
no right had yet accrued to II and L to disturb the 
possession of J2’s wife. In 1889 after the deaths of 
H, D and L, a. portion of the taluk was attached by 
creditors of R and sold in execution of the decree 
without limit of title. In a suit brought by the son 
of L in 1896 against R, his judgment creditors, and 
the purchaser" at the sale to have it declared that 
the plaintiff was entitled as the immediate rever- 
sioner to an absolute estate in the portion sold on 
the death of R, and that after R’s death the sale 
would be inoperative, as against him, the defendant 
R set up the defence that he had by virtue of the 
deed of gift of 1859 an absolute title, which was not 
displaced by the effect of the compromise and the 
decree embodying it. Held, by the Judicial Com- 
mittee (confirming the decision of the Judicial 
Commissioners of Oudh) that the decision in 
the suit of 1876, as having established between R 
and L (the father and predecessor in title of the 
plaintiff) that R had only a life interest in the taluk, 
and that L (and therefore also the plaintiff as his 
heir) had a vested interest in remainder, was res 
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ln present suit. * Rampal Singh v. 
Ram Prasad Singh (1905) . I. L. R. 27 All 37 

I*. R. 32 I. A. 17 

and ^ d . e f endmt The plaintiff sued Nathu Mai 
ana Mathri to recover possession of certain mort- 
gaged property alleging that the mortgage had been 
discharged by payment of half the amount due to 
the persons, whom he made defendants and half to 
Mnwar and others as representatives of one 
® eu * Tile defen dants, 1st party, pleaded 
that they were entitled to the whole of the mortgage 
money, and that payment of one-half to the repre- 
sentatives of Mitter Sen was no payment as against 
them. Malhi Kunwar and others were made defend- 
ants to the suit, and in the end it was held that the 
defendants, 1st party, were entitled to the whole of 
the mortgage money, and a decree was passed in 
favour of the plaintiff on payment of R997 to 
Nathu Mai and Mathri. The “Court in that suit 
exempted the defendants Malhi Kunwar and others, 
homing that they had no interest in the property in 
suit. Subsequently the plaintiff sued Malhi Kunwar 
and others to recover from them the money paid 
on account of the mortgage. Held, that the decision 
m the former suit did not render the question of 
payment to the present defendants res judicata . 
f'°1° Behari Mitter y. Kedar Nath Majumdar , 
i. im a. H Gale. 580, approved. Malhi Kunwar 
i’. Imcam-ud-din (1905) I. L. R. 27 All. 59 

11. — - — Res judicata — 

Execution of decree-— Application dismissed for want 
of jurisdiction No appeal from order of dismissal— 
Subsequent application barred. A Munsif, as a 
Court executing a decree, dismissed an application 
for execution, holding that owing to certain proceed- 
ings in insolvency, which had taken place at the 
mstance of the judgment-debtor in the Court of the 
District Judge, he (the Munsif) had no jurisdiction 

x? “ ail i --F 01 a PP 8a ^ was preferred against 
the order of the Munsif dismissing this application 

7 T ^ 75 Xe ^ GU ‘^ lOJ i , aad order became final. 

Held, that a further application by the same decree - 
holder m the same Court to execute the same decree 
against the same judgment-debtor was barred by 
s * ** Code of Civil Procedure. Nabi Muham- 
3MAD V. JWALA PRASAD (1905). 

I. L. R. 27 All. 148 

Estoppel— Suit in Civil Court for ejectmen/ofdefemF. 
ant as a trespasser-tiffed of previous litigation in 
Revenue Courts. Plaintiffs applied to a Rent Court 
to eject defendant, alleging that he was their tenant, 
but their application was ultimately rejected on the 

finding that defendant was either the owner or a 

of many years’ standing. Again 
of the 01 enhanceln snt of rent in respect 

““ from which they had previously 
“1^*? ® 3 . eot defendant, but were again defeated 
on the finding that the defendant wts in adverse 
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possession. Subsequently plaintiffs sued in the 
Civil Court to eject defendant as a trespasser. 
Held, that the plaintiffs were not debarred from 
having recourse to the Civil Court. Baldeo Singh v. 
Imdad Ah, I. L. R. 15 All. IS 9, distinguished. 
Mahesh Prasad v. Ran job Singh (1905) 

1. 1.. R. 27 All. 163 
13. 


y ■ ■ — — — ; — — Res judicata in 

rent suits Incidental or collateral issues Adjudi « 

cation upon title to the land in rent suits, when res 
judicata in a subsequent title suit. Where in a suit 
for rent the defendant denies the relationship of 
landlo id and tenant and either sets up the title of 
a^third person to the land for which rent is claimed, 
or pleads that she is not in occupation of the land 
or that the tenancy which existed has expired, the 
only material issue to be decided in the suit is whe- 
ther the relationship of landlord and tenant subsis- 
ted between the parties for the period covered by 
the suit, and the issue, if any, raised as to the title to 
the land is an incidental or collateral issue not neces- 
sary for the decision of the suit : therefore the ad- 
judication on this latter issue cannot operate as 
res judicata in a subsequent suit between the parties 
for the establishment of title to the land. Srihari 
Banerjee v. Khitish Ohandra Roy Bahadur , I. L. R. 
24 Gale. 569 , Run Bahadur v. Lucho Koer , I. L. R. 11 
Gale. 301 , and Dwarlca Nath Roy v. Ram Ghand 
Aich, 3 O. W. N. 266 : s.c. L ' L. R. 26 Calc. 
428 9 referred to. But where in a rent suit, the 
alleged tenant denies the plaintiff’s title to the land 
and sets up his own title to the same the issue as 
to the title to the land becomes a substantial issue 
in the suit, and the decision of the Court on the 
question of title becomes res judicata in a subsequent 
suit between the parties for establishment of title to 
the land. Raj Krissen M ulcer jee v. Radhamadhah 
Haidar, 21 W. R. 349 , Radhamadhah Haidar v. 
Monohur M ulcer jee, I. L. R. 15 Gale. 756; and 
Kasiswar Mulchopadhya v. Mohendra Nath Bhan~ 
dan, I. L. R. 25 Calc . 136, referred to. Where in a 
suit brought by the plaintiff against the defendant 
for rent in respect of an alleged jama of R7, the 
defendant pleaded that he did not hold any separate 
jama of R7 under rhe plaintiff, but that the lands 
covered by the suit were included in a jama of 

t -° dd ’ wllich the y held lmder the plaintiff, 
and the Court held that the defendant did not hold 

a ? y i Se ^ arate i ama of B7 under the plaintiff and 
me lands of the alleged jama were included in the 
defendants jama of R33 odd: Held, that the 
decision tnat the lands were included within the 
defendant jama of R33 odd, was not necessary 
ior the decision of the suit, and consequently could 
not be res judicata in a subsequent suit brought by 
the plaintiff against the defendant for the declara- 
tor* of his title to those lands and for Mias posses- 
ion thereof. Sahadeb Dhali v. Ram Rudra 
Haldar (1906) . . 10 C. W. H, 820 

n * Res judicata — 

decrees in cross-suits on same facts— Appeal against 
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one decree only — Decree unappealed no bar to the deci- 
sion of the appeal. Where cross-suits between the 
same parties on the same facts were tried together 
and judgment was given on the same day, but 
separate decrees were passed and an appeal was 
preferred against one of the decrees alone : Held , 
that the decree unappealed did not operate as a bar 
under s. 13 of the Code of Civil Procedure so as to 
preclude the Appellate Court from dealing with the 
decree appealed against. The doctrine of res judi- 
cata has no application when the very object of the 
appeal, in substance, if not in form, is to get rid of 
the decision, which is pleaded in bar. Abdul Majid 
w. Jew Narain Matho , I. L.R. 16 Gale. 233, followed. 
Panchananda Velan v. Vaithinatha Sastrtal 
(1905) . . . . 1. 1*. R. 29 Mad. 383 

15. Res judicata — 6 Of 

competent jurisdiction,' meaning of — Decision against 
which no second appeal allowed, no bar to suit open 
to second appeal. The words * of jurisdiction com- 
petent ’ in s. 13 of the Code of Civil Procedure 
admit of the provisions of law relating to appealabi- 
lity being considered in giving effect to the principle 
of estoppel, which ought to be so applied that, so far 
as possible, Courts of higher jurisdiction are not tied 
down by the decisions of inferior Courts. A decision 
in a previous suit of a small cause nature, in which 
no second appeal is allowed by law, is no bar to a 
subsequent suit, in the same Court, which not being 
of a small cause nature is opened to second appeal. 
Subbammal v. Huddleston, I. L. R 17 Mad. 273, 
overruled. Ahmed v. Moidin , I. L. R. 24 Mad . 
444, overruled. Raja Simhadri Appa Row v. 
Ramachandrudu, 1. L. R. 27 Mad. 63, overruled, 
Namasivayya Guruhhal v. Kadir Ammal , I . L.R. 17 
Mad. 161, followed. Mussamui Edun v. Mussamut 
Bechun, 8 TP. R. 175, referred to. Misir Ragho - 
bardial v. Sheo BaJssh Singh , I. L . R. 9 Gale . 439, 
referred to. A van a si Gounden v . Nach ammal 
•( 1905) . . . . LL.R20 Mad. 195 

16. — — —Res judicata. 

To support a plea of res judicata it must appear 
from inspection of the record that the person whose 
interest it is sought to bind was in some way a 
party to the suit. A mortgagor of an undivided 
share may redeem the entirety, if the mortgagee 
does not object and may be compelled to do so, 
if required by the mortgagee. Therefore, the fact 
that a suit for redemption of the entire property 
instituted by such a person was dismissed can- 
not affect the right of a co-sharer, who was not a 
party to that suit. In a suit for redemption it was 
ordered that the mortgagor should recover pos- 
session on depositing the mortgage money in the 
Government Treasury. The money was deposited, 
but before it could be made over to the mort- 
gagee, the Sepoy Mutiny broke out and the 
Treasury was looted. Held, that the decree having 
become incapable of execution owing to vis major, a 
fresh suit for redemption was required to give effect 
to the rights of the parties and do justice between 
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them ; and such a suit was not barred under s. 244 
of the Civil Procedure Code. Chaedhuri Ahmed 
Baksh v. Seth Raghtjber Dyal (1905). 

10 C. W. 1ST. 115 

17 . — — Res judicata — 

Award of committee of taluqdars appointed under s. 3 
of the Oudh Estates Act ( I of 1869) — Question of 
adoption — Claim in former suit as adopted son — 
Estoppel — Evidence and proof of adoption— Evidence 
of adoption where lapse of time precludes proof — Pre- 
sumption as to probability from conduct of parties . 
In a suit by the appellant against the respondent for 
a share in certain family property the question was 
whether the respondent had been in 1853 validly 
adopted into another family. Held, that the 
committee of taluqdars appointed under s. 33 
of Act I of 1869 (Oudh Estates Act) to decide 
on claims for maintenance is not such a Court 
as is described by s. 13 of the Code of Civil 
Procedure (Act XIV of 1882), and their award 
refusing the respondent maintenance in his own 
family on the ground that he had been adopted 
into another was therefore not res judicata in 
the present suit. The committee had no juris- 
diction to decide the question of adoption, and 
the affirmation of their award by the Financial Com- 
missioner could not give judicial validity to their 
decision on a point outside their jurisdiction. The 
fact that the respondent had in 1879 on the death of 
his alleged adoptive mother claimed to succeed her 
as the adopted son of her deceased husband, and so 
secure the succession to which the predecessor in 
title of the appellant was then entitled, though he 
did not oppose the respondent’s claim, did not estop 
the respondent from denying the alleged adoption in 
this suit. To establish the fact of a valid adoption 
it was essential for the appellant to show that it was 
made by the direction of the deceased husband of 
the adoptive mother, and that the respondent’s 
father had given him in adoption. In the absence 
of proof, which the lapse of time made impossible, it 
was incumbent on the appellant, before any pre- 
sumption that those conditions were fulfilled was 
justified, to establish an initial probability that the 
adoption was likely to have been validly made, and 
that the conduct of the parties cognizant of the 
facts had at least been consistent with such an 
hypothesis. But the evidence rather showed the 
contrary ; and no weight could be given to the 
statements of the respondent, as they fell short of 
founding an estoppel, and as he had asserted or 
denied the adoption just as it suited his purpose 
throughout the whole of the protracted litigation 
between the members of the family. Harshankae 
Partab Singh v . Raghuraj Singh (1907) 

I. L. R. 29 All. 519 
L. R.34I. A. 125 

18. Dehkhan Agri- 

culturists’ Relief Act ( XVII of 1879), s. 20 — Suit on 
a promissory note — Issue as to payment by instalments 

3 B 2 



~ — — “ — — Debutter estate 

■—Representation in suit by person acting under the 
authority of shebait — Bes judicata— Identity of 
subject-matter not essential — Judgment in previous 
suit, — Admissibility — Evidence Act (I of 1872), s . 
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— ■ Finding in the negative— Extension of the Dekkhan 
Agriculturists 3 Belief Act {XVII of 1879) to the 
District— Application for Instalments- Bes judicata . 
or a s ? it ^ituted in tiie Court of the First Class 
Subordinate Judge of Ahmedabad on a promissory 
note an issue was raised as to whether the amount 
sued for should be made payable by instalments 
and the finding was in the nagative. The suit was 
decreed on the 21st July 1905. The Dekkhan 
Agriculturists’ Belief Act (XVII of 1879) was 
extended to the Ahmedabad District on the 15th 
August 1905. Thereupon the defendant having 
applied for payment by instalments the application 
was dismissed on the ground that the question of 
instalments was res judicata. Held , that s. 13 of 
the Civil. Procedure Code (Act XIV of 1882) was 
not applicable. S. 20 of the Dekkhan Agricul- 
turists’ Belief Act (XVII of 1879) contemplates 
that even when a decree has been passed which does 
not allow of instalments, the Court should have 
power to allow instalments in execution. Bai 
Diwali v. Patel Girdhar (3908) 

I. L. R. 82 Bom. 39 

19* ; 7 — Bes judicata — 

Question of right to receive a recurring payment — Civil 
and Revenue Courts — Revenue Court deciding a 
question of title . The plaintiffs sued to recover their 
share of an annuity chargeable on a 7-?>- biswa share 
of a certain village for the years 1309, 1310 and 1311 
Fasli. In a previous suit between the same parties 
in respect of the years 1306, 1307 and 1308, the 
plaintiffs’ right to receive the annuity had been ad- 
mitted by the defendant, and a decree passed 
accordingly which had been affirmed by the High 
Court. Held , that the fact that the two suits 
related to different years did not prevent the judg- 
ment in the former operating as res judicata in the 
latter. Chundi Prasad v. Mahendra Singh, /. L. B. 
21 All. 112 f followed. Neither did the fact that the 
first decision was that of a Court of Bevenue make 
any difference. Either the suit was wrongly 
brought in a Bevenue Court, a defect which was 
cured by its coming to a Civil Court in appeal ; 
or the Revenue Court deciding a question of title 
might be regarded quoad hoc as a Civil Court. 
SaUg Dube v. Deoki Dube, All, Weekly Notes (1907) 
1, referred to. Dwarka Das v. Akhay Singh 
(1908) .... I.L.R. 80 All. 470 

20, — - — — Bes judicata 

—Suit. The decision, in a former suit, of questions 
not absolutely necessary for the determination of 
that suit, cannot be regarded as res judicata between 
the same parties in a later suit. Pooeendra Nath 
Sen V. Hemangini Dassee (1908) 

12 C. W. 351,1002 : 

21 . 
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! 3 ’. A deci sion obtained in a suit instituted, 
in ms own name by a person who was in 
possession of, and had authority to represent 
the debutter estate under an arpannama from the 
shebait and who in fact did represent the debutter 
estate is binding on a succeeding shebait , on 
the principle m the case of Prosunno Kumari v.. 
Oolab Gland L X. 2 I A. 145 ; Gom Ohand v. 
Malchun Lai , 11 C. 11 . N. 489 ; s. c. 6 C. L, J. 404 •- 
Venkayya v. Suramma , 1. L. R. 12 Mad' 235 " 
Badhabai v. Anantrav, I. L. R. 9 Hem . 198, referred 
to. For purposes of res judicata it is not' essential 
that the subject-matter of litigation should be 
identical with the subject-matter of the previous, 
suit. Baja of Pittapur v. Baja Bao Buchi, L. R. 12 
I. A. 16 ; Ballcishan v. Kishan Lai , 1. L. It. 11 All. 
148 ; Moni Boy Rajbunsee v. Kcoer, 25 W. R. 393 
referred to. The scope of the former litigation and 
the question raised and decided therein must be 
determined by reference not merely to the decree, 
but also to the judgment, and if need be, to the 
pleadings. Kurratulain v. Pear a Sahel , 9 C. W. N, 
938 ;s. c. L. P. 321. A. 244, referred to. Held , that 
the previous judgment relied on in this case did not 
operate as res judicata , but was admissible in evi- 
dence, if not under s. 13 of the Evidence Act, in 
proof of all the facts found therein, at least to the 
extent indicated by Geidt, J., in Abinash Chandra 
v. Paresh Nath , 9 G. W. N. 402. Banjit Sinha v 
Bastjnta Kumar Ghose (1908) 

12 C. W. NT. 739- 

; — — Bes judicata . 

in order to establish the plea of res judicata the- 
Court, which decided the former suit, must 
have been such a Court as would have been 
competent to try and decide not only the 
particular matter in issue in the subsequent, 
suit, but also the subsequent suit itself in which, 
the issue is subsequently raised. It is the compe- 
tency of the original Court which decided the former 
suit that must be looked to and not that of 
the Appellate Court in which the suit was ultimate- 
ly decided on appeal. Bhugwandutt Chowdhrani 
v. Forbes, I. L. B. 28 Calc. 78, distinguished. Topo- 
nidhee Dhirj Gir Gosain v. Sreepuity Saliame , 
I. L. B. 6 Calc. 832, and Pathumav v. Salimamma , 
I. L. B. 8 Mad. 83, not followed. Bai Churan 
Ghose v. Kumud Mohon Dutt Choudhury, 1. L. B. 25 
Calc. 571, and Pam Gopal Mazumdar v. Pra sauna 
Kumar Sanial, 10 C. W. N. 529, referred to. Shibu 
Bout v. Baban Bout (1908) 12 C. W. NT. 359 

s. c. I. L, R. 35 Gale. 353 


Bes judicata - 


Suit. Where after a remand by a higher Court, an 
issue was raised and accepted by the parties, and the- 
decision became final owing to the abandonment of 
an appeal. Quaere. Whether the decision was res 
judicata in a subsequent suit notwithstanding that 
the raising of the issue on remand in the previous; 
suit might have been open to objection* Tirbhu- 
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wax Bahadur Sixgh v. Rameswar Baksh Sixgh 

(1906) .... I. L. R. 28 All. 727 

s.e. 10 C. W. X. 1085 
L. R. 83 1. A. 156 

24. — Res judicata — 

Two suits decided by same judgment — Appeal in one 
suit , if barred by decision in the other suit — ■“ Former 
suit” what is — Hearing two suits together — Irre- 
gularity . A Mahomedan died leaving two widows. 
Each of them brought a suit for the recovery of her 
dower from the estate of the husband making the 
other a party defendant. One of the widows, M, 
having claimed certain houses to be her exclusive 
property, and the other J, denying it, an issue was 
raised in each of the suits as to whether those houses 
belonged to the estate of the husband so as to be 
liable for the dowers claimed or were the separate 
property of if. The two suits were, with the con- 
sent of the parties, tried together and decided by one 
and the same judgment, though two separate decrees 
were made, the Court holding that the houses were 
M *s separate property. J appealed only from the 
■decree in her suit, and it was contended on behalf of 
M, that the judgment in her suit not having been 
appealed from became final, and was a bar to the 
trial of the issue as to the ownership of the houses in 
the appeal preferred by J in her suit. Held per 
Ghose, C. J., agreeing with Haring ton, J. (Ram- 
mish, «/., contra), that there w r as no separate judg- 
ment in ill’s suit to operate as a bar by way of res 
judicata to the trial of the appeal in J’ s suit. 
Abdid Majid v. Jeivnarain Mahto, I. L. R. 16 
Calc. 233, relied on. Balhishan v. Kishanlal , I. L. 
R- 11 All. 148 ; Gururajammah v. Venkata Krish - 
nama , I. L. R. 24 Mad. 350, referred to. The two 
suits ought not to have been heard together. The 
proper procedure indicated. Mariamnessa Btbee 
v. Joynab Bibee (1906). I. L. R. 33 Calc. 1101 

s. c. 10 C. W. 1ST. 934 

25. — _ One of two joint 

■ decree-holders recovering the whole amount liable to the 

other for his share. Although a payment to one of 
two joint decree-holders of the whole decretal 
amount does not, even when certified, absolve the 
judgment-debtor from liability to the other decree- 
holder such decree-holder is not bound to proceed 
against the judgment-debtor in execution, but may 
sue to recover his share from the other decree- 
holder. SOMASUNDARAM PlLLAI V. KrISHNASAMY 
Naidu (1905) . . . I.L.R. 29 Mad. 183 

26. — Res judicata 

must be based on the grounds stated in the judgment. 
A plea of res judicata must be based on the grounds 
of the decision actually stated in the judgment ; and 
where such grounds are unequivocally stated, but 
do not justify the decision, it is not proper or com- 
petent to substitute something else quite different 
which will justify it to enable one of the parties to 

if ound a plea of res judicata. J alastttram Lakshmi- 
narain v. Bommadevera Venkata Narasimha 
miDU (1905) . I. L. R. 29 Mad. 42 
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.*• r~TT : Res judicata — 

Point taken in defence but not considered — Adverse 
decision against defendant — Effect — Lessee taking a 
superior tenure from lessors' landlord, A f trustee for 
lessor — Lessee , mukhtear of lessor— Lease for building, 
fixing no term , if permanent lease — Transfer of 
Property Act (IF of 1882 b s. 106. Semble : Where 
the decision in a former suit is necessarily inconsis- 
tent with a defence which was taken but not consi. 
dered, the decision must be construed as deciding 
the point against the defendant. Mohim Chandra 
Sarkar v. Anil Bandhu Adhikary (I909)~ 

13 C. W. X. 513 

^ 28. H — - — Res judicata — 

Suit for sale on a mortgage — Compromise by which 
mortgagee accepted a simple money decree — Second 
suit for sale barred. A suit for sale on mortgage was 
compromised on the terms that the mortgagee 
should accept a simple money decree for the amount 
of the mortgage debt, and such a decree was 
accordingly passed. This decree not being satis- 
fied, the mortgagee again sued for sale of the mort- 
gaged property. Held , that the suit was barred. 
Shibu Berav. Chandra. Mohan Jana , I. L. R. 26 All. 
223 , followed. Bhola Nath v. Muhammad Sadiq , 
I. L. R. 33 Calc. 849 , and Madho Prasad v. Baij 
Nath, Weekly Notes, (1905) 152, distinguished. 
Piari Lal v. Nand Ram (190S) 

I. L. R. 31 All. 19 

29. Res judicata — 

Plea of res judicata can prevail even where its effect is 
to sanction what is illegal — Bhdgddri and Narwddari 
Tenures Act (Bom. Act V of 1862), s. 3. A plea of 
estoppel by res judicata can prevail even where the 
result of giving effect to it will be to sanction what is 
illegal in the sense of being prohibited by statute. 
Chhaganlal v. Bai PIarkha (1909) 

I. L. R. 33 Bom. 479 


— - s. 13, Expl. II— 

See Res Judicata. 

I.L. R. 34 Calc. 223 


1. — — Res judicata — 

Mortgage — Sale of mortgaged property— Suit by 
purchaser for redemption — Mortgagee entitled to 
pre-empt — Claim to pre-empt not put forward in 
redemption suit — Subsequent suit for pre-emption . 
The owner of a certain share in a village 
mortgaged three-quarters of that share to R. C., 
and afterwards sold the entire share to D. P. 
D. P., the purchaser, sued the mortgagee, R. C., for 
redemption, and obtained a decree. Subsequently 
R. €., who w as a co-sharer in the village, brought a 
suit for pre-emption of the share against D. P. and 
the original mortgagor. Held , that the fact that 
R. C. had not advanced his claim to pre-empt as? a 
defence to D. P.’s suit for redemption did not have 
the effect of making R. CAs claim in his suit for 
pre-emption res judicata. Baldeo Sahai v. Bateshar 
Singh, /. L. R. 1 All. 75 ; Jadu Lal v. Ram GJiolam 9 
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/. X. R. 1 All, 316 y A drain JDat v. Bhairo Buksftnal, 
J. i/. B. 8 All. 289 ’ and P ulandar Singh v. Jwala 
Singh, /. L . B. 20 All. 516 , overruled. Srimut 
Magah Moottoo Vijaya Ragamdha Bodha Gooroo 
Sawmy Beriya Odaya Paver v. Katama Naichiar, 
11 Moo. 1. A. 50, and Veokinandan v. Sri Bam. 
/. L. B. 22 All, 284 , referred 1 o. Bam Chatstb v. 
Dtjeqa Parsad (1904) . I. L. B. 26 All. 61 

— 7 — Bes judicata — 

Matter which might and ought to have been made 
a ground of attach in a former suit. The plaintiffs 
sued for their share by right of inheritance in 
the assets of a deceased Mahomedan, the 
defendant being the widow of the propositus. 
In that suit the widow pleaded that she was in 
possession of the property claimed in virtue 
of a deed of gift from her late husband, and 
also that she had a lien on it for unpaid dower. The 
latter defence was accepted by the Court, and the 
plaintiffs’ suit dismissed. The plaintiffs then 
brought a second suit against the widow, in -which 
theyvoffered to redeem the dower-debt and claimed 
possession after such redemption. Held , that this 
second suit was not barred by s. 13, expl. II, of the 
Code of Civil Procedure. Zinat-un-nissa v. Rajan 
< 1905 ) .... I. L. E. 27 AIL 142 

3. — — _ — — A suit for assess- 

ment of additional rent on the same additional 

area, which formed the subject-matter of a previous 

suit, is barred as the decision in the previous suit 
operates as res judicata. Radha Kishore Maxikya 
v. Umed Ali (1903) . 12 C. W. 3 ST, 904= 

Matter which should have been made a ground of 

defence in previous suit— Subject-matter, if must be 
identical— Beni suit—Bx-parte decree— Plea of 
payment not raised— Claim of set-off in subsequent 
rent suit . In a suit for rent, the defendant 
claimed a set-off for a certain sum which 
he said he had paid on account of previous 
arrears of rent, but for which no credit had been 
given by the plaintiffs in a suit for the rent of that 
period. That suit had been heard ex parte and 
decreed in thejplain tiffs’ favour. Held, that the 
plea of payment now raised should have been made 
a ground of defence in the previous suit and the 
defendant was precluded from claiming a set-off in 
regard to it by Expl. II of s. 13 of the Civil Procedure 
Code. Koilash Mondul v. Baroda Sundari Vasya , 

1 C. W . N. 565 ;s. c. /. L.B. 24 Calc. 711 ;Bajendra- 
nath Chose v. Tarangini Vasi, 1 C. L. J. 248 , con- 
sidered. Sri go pal v Pirthi Singh, /. L. B. 20 All. 
110, followed. Semble ; per Ryves, J. The Privy 
Council in Srigopal y. Pirthi Singh , 6 C. W. N. 889 ; 
s. c. I. L. B, 24 All. 429, has by implication over- 
ruled the decision in Kailash Mondul v. Baroda 
Sundari Vasya , 2 C. W. N. 565 ; s. c. 1. L.B . 24 
Calc. 711. Jamabar Sikgh" v. Serazttdbik 
Ahamab Chowbhxtry (1908) . 12 C. W. 353 *. 862 
s. e. I. L. B. 85 Calc. 979 
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*5* — — ; - Bes judicata — 

Property not included in the former suit— Bight as 
heir decided in the former suit with respect to other 
property— The decision does not bar the second suit. 
K. brought a suit against A and others to recover 
some property as heir of on eS, praying for a 
partition of the properties specified in the plaint 
and for allotment to him of S’s share therein. 
A denied X’s heirship and asserted himself to 
be heir of S. It was decided that A was the heir 
of S and the suit was dismissed. A then brought 
another suit against K to establish his right as 
#’s heir to property not included in the plaint 
in the first suit. The lower appellate Court 
negatived the claim upon the ground that as A: 
failed to make the omission by K to include the 
property in dispute in the previous suit for partition 
a ground of defence, A’s right to the property was 
in the second suit barred under Expl. II to s. 13 of 
the Code of Civil Procedure (Act XIV of 1882). On 
appeal to the High Court; Held, that A’s right to 
maintain the suit was not barred by res judicata. 
Expl. II to s. 13 of the Civil Procedure Code (Act 
XIV of 1882) must be read in conjunction with and 
as part and parcel cf the leading provisions of the 
section itself. According to those provisions, seve- 
ral conditions are necessary to constitute a matter 
res judicata. Two of these conditions are : (i) that 
the matter must have been in the former suit 
directly and substantially in issue; and (ii) that it 
must have been heard and finally decided in that 
suit. The explanation does no more than lay down 
that, if a matter, which might and ought to have' 
been made a ground of defence in the former suit, 
is not made such a ground, it shall be dealt with as 
falling within the first of the above-mentioned con- 
ditions^ That is, the omission shall have the same 
effect given to it as it would have had, if it had been 
made a ground of defence. But to constitute res ju- 
dicata, a second condition is necessary — it must 
have been finally decided, and if the former suit 
went off on a preliminary ground not calling for 
adjudication on other grounds of defences whether 
raised or not, those grounds remain undecided. 
The same effect must be given to a matter, which 
might and ought to have been, but bas not been,, 
made a ground of defence in the former suit, as 
must be given to it if it had been made a ground of 
defence in the former suit. Abbullakhan v . 
Khahmia (1908) . . I. L.B. 82 Bom. 815 

6 . — Bes judicata — 

Successive purchase of the same land at two 
execution sales— Suit to set aside one such sale— 
Purchaser’s defence— Whether he is bound to set 
up title acquired at the other sale — Ground of 
defence which “ ought to” have been taken. A 
purchased village 8 in execution cf a decree 
obtained by him against C in the Small Cause Court. 
Subsequently A through B instituted a mortgage- 
suit ^ against C and in execution of the decree 
obtained therein purchased some lands in the same- 
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village S. C instituted two suits, one to set aside the 
sale in execution of the Small Cause Court decree 
and the other to set aside the decree and sale in the 
mortgage suit. The latter suit was dismissed for 
default, but the former succeeded. In this suit, A 
did not set up as a ground of his defence the title 
obtained by him at the mortgage sale. Held , that 
A was not bound to do so, and a suit by A to recover 
the lands in village 8 purchased at the mortgage sale 
is not res judicata under Expl. II of s. 13 of the Civil 
Procedure Code. Per Brett, J. Expl. II of s. 13 
of the Civil Procedure Code refers to the title liti- 
gated in the former suit as distinguished from the 
relief claimed. When several independent grounds 
of action are available, a party is not bound to 
unite them all in one suit though he is bound to 
bring before the Court all grounds of attack avail- 
able to him with reference to the title which is made 
the ground of action. This rule equally applies to 
the converse case of a defendant, when pleading in 
his defence. Pittapur Baja v. Venkata Mahipati 
Surya , L. P. 12 I. A. 116, and Eamasicami Aiyar 
v. Viihinati Aiyar , 1. L. P. 26 Mad. 760 , relied on. 
Mohabir Tewarx v. Purbhoo Nath Chowbay 
(1907) .... 12C.W.3ST. 292 

7. and s. 42 — Res 

judicata — Person claiming property as heir of 
another might and ought to set up all the kinds of 
relationship in one suit. On the question whether 
a person, who sued to recover property as the rever- 
sionary heir of the deceased on an alleged relation- 
ship to the deceased is, when such suit is dis- 
missed, debarred by s. 13, Expl. II of the Civil 
Procedure Code, from bringing another suit for the 
same property as reversionary heir under a different 
kind of relationship : Held by Wallis and Miller, 
JJ. (Chief Justice, dissenting), that such subsequent 
suit was barred. Per Sir Arnold White, C.J. 
The question whether a matter <4 ought” to have 
been made a ground of attack within the meaning 
of s. 13, Expl. II of the Civil Procedure 
Code, will depend on the facts of each case. Where 
the two different kinds of heirship, under which a 
person claims property, cannot co-exist, he is not 
bound, in a suit based on one kind of heirship to 
join the other in the alternative, when the former, if 
proved, will necessarily negative the latter. It can- 
not be said that a part 44 might and ought ” to have 
claimed alternatively in the view that the ground of 
title set up was false or that he would be unable to 
prove it. Per Wallis, J. The question of what 
44 ought ” to be made a ground of attack under 
s. 13, Expl. II, must be determined by the 
provisions of s. 42 of the Civil Procedure Code. 
The first question to be considered in such cases 
is whether the provisions of s. 42 required the 
plaintiff to join in the former suit the ground of 
attack in the subsequent suit. Where a person 
claims as heir, the 44 matter ” within the meaning of 
s. 42 is his heirship, and he is bound to include 
in one suit all the different grounds on which he 
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bases his heirship 44 as far as practicable. ” It will 
not be practicable to join in one suit the different 
grounds only when the evidence in support of one 
ground will be destructive of the other. Pama- 
swami Ayyar v. Vythinatha Ay-gar, L L. P. 2S Mad. 
760, followed. Miller, J. The construction of 
the word 44 ought ” in s, 13, Expl. II of the 
Code of Civil Procedure, must to a great extent 
depend on considerations of hardship and incon- 
venience caused to the parties. There is no hard- 
ship or inconvenience requiring a plaintiff suing as 
heir to state all the facts on which he bases^his 
heirship, even though it may result in the presenta- 
tion of an alternative case, while great inconvenience 
and hardship may be caused to the defendant by 
allowing the plaintiff to keep a ground in reserve. 
Muthumadeva Naik v. Sivattamuthumadeva Nailc, 7 
Mad. H. G. 160, approved. Masilamania Pillai 
v. Tiruvengadam Pillai (1908) 

I. L. R. 31 Mad. 385 

s. 13, Expl. III. 

See Mesne Profits. 

I. Ii. R. 32 Calc. 118 

s. 13, Expl.JVI — 

See Foreign Court, Judgment of. 

I. Ii. R. 28 Calc. 641 

1. ss. 13 and 43 — Partition — Suit. 

for possession of a portion of a house alleged to have 
been partitioned in proceedings before a Court of 
Revenue — Subsequent suit for partition of the same 
house in a Civil Court. As the result of partition 
proceedings in a Court of Revenue, the sites of 
certain houses were partitioned. The plaintiffs 
believing that the buildings themselves had been 
partitioned, brought a suit for recovery of their 
share in the houses alleging a dispossession from 
that share by the defendants. But they were 
defeated in this suit upon the ground that the 
supposed partition of the houses by a Court of 
Revenue never could have taken place. Upon a 
second suit brought by the plaintiffs in a Civil Court 
asking for partition of the house property : It was 
held that neither s. 13 nor s. 43 of the Code of Civil 
Procedure was a bar to the suit. Balbhaddar 
Nath v. Ram Lal (1904) . 1. 1*. R. 26 All. 501 

2. Suit for land in 

wrongful possession of defendants — Parmer suit to 
recover money alleged to be dice on mortgage by sale 
— Maintainability. Plaintiffs sued to recover pos- 
session of land which, they alleged, was in the 
wrongful possession of the defendants. In a former 
suit plaintiffs had sued certain defendants (two of 
whom were defendants in the present suit) to recover 
money alleged to be due under a mortgage by sale 
of the land. That suit was dismissed on the ground 
that the alleged mortgage was an usufructuary 
mortgage, which contained no covenant to pay, and 
that, in consequence, no suit for the money or fox 
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the sale of the land could be maintained. In the 
present suit, plaintiffs claimed as mortgagees and 
complained that the two defendants, though let 
into possession as tenants, refused to surrender the 
land and were setting up a title. Held, that the 
suit was not barred by s. 43 or by s. 13, expl. 
II, of the Code. The rights, which were the subject 
of litigation in the former suit, were totally different 
from those now claimed. Arunachalam Ghatti v. 
Miya,pp% Ghetti, I. L. R. 21 Mad. .97, commented 
on. Ay par y. Vythinatha Ayyar , 

/. L. R. 26 Mad. 760 , approved and followed. 
VeGRA'STA PlLLAI V. MUTHUKTTJtARA ASARY (1904) 
[I. L. R. 27 Mad. 102 


. Former suit to 


redeem kanam, no bar to subsequent suit based on the 
kanam and title , so far as the latter is based on title. 
A previous suit to redeem four out of six items of 
land mortgaged under a kanam deed on the ground 
that the kanam was split up by a subsequent demise, 
and which suit was dismissed on the ground that 
such demise was not valid, will be a bar to a subse- 
quent suit to redeem under the same kanam, so far 
as such suit is based on the kanam. S. 13 of 
the Cede of Civil Procedure will be a direct bar to 
any claim on the demise and ss. 13 and 43 of the 
Code of Civil Procedure will bar a claim on the 
original kanam, as an alternative claim on it might 
have been made in the prior suit. But where in the 
subsequent suit the plaintiff relies as well on his 
title, such title is a distinct cause of action, and 
neither s. .13 nor s. 43 of the Code of Civil Procedure 
will, bar his claim on such title. A claim on a kanam 
is a claim arising ex contractu, while a claim on 
ti tie against a trespasser is founded on tort. Rama - 
swami Ayyar v. Vythinatha Ayyar , I. L. R. 26 
Mai. 760 , followed. Rangasami Pillai v. Krishna 
Filial, I* L . R. 22 Mad . 269, dissented from. Per 
Bod dam, J. Estoppel by judgment cannot be 
avoided by suing on a new form of claim or on a 
ground of relief which might have been, but was not 
raised in the former suit, if such claim or ground 
arises out of and depends on the same right or title 
as that which was directly in question in the former 
suit. Qhinniya Mudali v. V enkaiachella Pillai , 
S M. H. G. R. 320 ; Muthimiadeva Naih v. Sevat - 
tamuthumadeva Naik, 7 M. H. G. 160 , referred to 
and approved. Parambath Manakkal v. Ptjthek- 
ghatil Mxjsamxjt (1905) . I. Xi. R. 28 Mad. 406 

4. — — — Res judicata — 

Usufructuary mortgage — Suit for possession of 
mortgaged property — Tender of mortgage money — < 
Deposit in Gourt — Redemption decree — Second suit to 
recover mesne profits from the date of deposit to the 
date of recovery of possession of mortgaged property — 
Transfer of Property Act (IV of 1882), ss. 62, 83 

Position of mortgagee in possession after the 
tender or deposit of mortgage money , In 1884 the 
plaintiffs executed a usufructuary mortgage in 
favour of the defendant and placed him in possession 
of the property. In. 1901 the plaintiffs tendered the 


ss, IS and 43 — concld. 


amount of the principal to the defendant, but it wa s 
not accepted. The plaintiffs in consequence filed a 
suit, under s. 62 of the Transfer of Property Act (IV 
of 1882), to recover possession of the mortgaged 
property, and at the same time under s. 83 of the Act 
deposited the amount of the principal in Court as 
the amount payable on the mortgage. The 
Court passed a decree for possession. In 1904 the 
plaintiff filed another suit to recover mesne profits 
from ‘the defendant from the date of the deposit to 
the date when he recovered possession of the 
mortgaged property from the defendant in execu- 
tion of the redemption decree in the previous suit . 
The claim was disallowed on the ground of res 
judicata. Held, that the plaintiffs having failed to 
ask for mesne profits in the previous suit, his presen t 
claim was barred either under s. 13 or 43 of the Civil 
Procedure Code (Act XIV of 1882). The profits 
derived by a mortgagee after a proper tender made 
or after the amount due has been deposited in Court 
are profits for which he has to account to the 
mortgagor in virtue of a liability tacked on, so to 
say, by the statute to the mortgage contract ; and 
as such a claim to them by the mortgagor is one 
arising from and connected with his right to redeem 
or recover possession of the property. Prom the 
date of the tender or of the deposit, as the case may 
be, the mortgagee continues as mortgagee but with 
a statutory liability to account for the profits 
received by him from that date. He is not then a 
mere trespasser but a mortgagee still, holding the 
property as a kind of trustee for the mortgagor and 
as sueh accountable to the latter for the profits . 
Rukbmhubai v. Ve^katesh (1907) 

I. Xi, R. 31 Bom. 527 

ss. 13, 102 and 103— Joint Hindu 


Family — Partition — Suit for partition dismissed 
for default ; — Fresh suit not barred. Where a suit 
for partition was dismissed for default and a 
fresh suit was instituted : Held, that the right to 
enforce partition is a legal incident of a joint 
tenancy, and as long as such tenancy subsists so 
long may any of the joint tenants apply to the Court 
for partition of the joint property. NasraUullah v » 
Mujib-ullah, I. L. R. 13 All. 309, followed. Bis- 
heshar Das v . Ram Prasad (1906) 

I. Ii. R. 28 All, 627 

ss. 13, 103, 396 — Partition suit — 


Preliminary decree — Execution struck off for default 
— Fresh suit, if lies. A previous suit for partition 
brought by the plaintiffs having been compromised, 
an amin was appointed to effect a partition in 
terms of the compromise. Subsequently the 
parties not appearing, the execution proceedings 
then pending were dismissed for default. Held, 
that a fresh suit for partition is not barred by s. 13 
or s. 103 of the Civil Procedure Code, Nasralullah 
v. Mujibullah , I. L. R. 13 1 All. 309 , 313, followed. 
Soni v. Munshi , I. L. R. 3 Bom. 94, distinguished. 
S. 103 of the Civil Procedure Code has.no application 
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to execution proceedings. Mad on Mghon Mondttl 
v. Baikanta Nath Mondtjl (1906) 

10 C. W. K. 839 

ss. 13, 106 — Res judicata — Suit dis- 
missed in defendant' s absence on plaintiff's failure 
io adduce evidence — Fresh suit , if barred. S. 13 is 
no bar to a fresh suit, when the previous suit 
was dismissed in the defendant’s absence on the 
failure of the plaintiff to adduce evidence. Radha 
Prasad Singh v. Lai Sahab Rai , 1. L. R. 13 All . 
S3, referred to. Doha Ram v. Rag hit Nath Pandit 
(1905) . . . . 10 C. W. NT. 40 

ss, 13, 244 — Indian Succession Act 

(X of 1865), s. 282— -Administrator, decree against— 
Execution sale — Suit by subsequent administratrix 
to set aside decree and sale — Fraud or collusion — 
Rateable distribution — Res judicata — Procedure in 
creditor's suit against estate of deceased— Court Fees 
Act ( VII of 1870), s. 7— Appeal. A decree on an 
award having been passed against an administrator 
at the instance of a creditor of the estate represented 
by the administrator, certain property referred to 
in the award was purchased by the decree-holder in 
execution proceedings with the sanction of the 
•Court. Afterwards an administratrix, appointed 
in the place of the administrator, having brought a 
suit to set aside the decree and the subsequent sale 
in execution on the ground that under s. 282 of the 
Succession Act (X of 1865) the decree-holder was 
entitled only to a rateable distribution among the 
creditors of the estate. Held, that, in the absence of 
fraud or collusion, the decree and the subsequent 
sale in execution could not be set aside. Held, 
further, that according to ss. 244 and 13 of the Civil 
Procedure Code (Act XIY of 18S2) the decree having 
been executed, the execution bound the parties and 
all persons claiming through them, and that the 
-question was, therefore, res judicata. Per Chanda- 
varkar, J. The position of an executor or 
.administrator, as the case may be, of a deceased 
person, as such person’s legal representative in 
whom all the property of the deceased vests as such 
by virtue of s. 179 of the Succession Act, may be 
said to be similar to that of the sebait of an idol. 
Prosunno v. Golab, L.R. 2 I. A. 145, referred to and 
applied. A creditor’s action against the estate of 
a deceased person should be treated as an adminis- 
tration suit. A preliminary objection was taken that 
no appeal lay to the High Court on the ground that 
the suit had been valued at R640 and was one for a 
declaration, the prayer for possession being merely 
consequential. Held, overruling the objection, 
that the suit fell within the scope of s. 7, cl. v, of the 
Court Fees Act (VII of 1870), and that the real value 
of the property being more than R5,0Q0, an appeal 
lay to the High Court. Bai Meherbai v. Magan- 
chand (1905) . . I. L. R. 29 Bom. 96 

— — ss. 13, 244, 278, 283 — Execution of 

decree — Legal representative of judgment-debtor 
.alleging possession as trustee — Objection — Defence 


. ss. 13, 244, 278, 283— -concld. 

raised in separate suit Held, that though a legal 
representative of a judgment- debtor who alleges 
that the property sought to be sold in execution 
was not the property of the judgment- debtor, but 
was property possessed by the legal representative 
as trustee for others, may file an objection under 
s. 278 of the Code of Civil Procedure, there is 
nothing to compel the filing of such an objection, 
and it is open to the legal representative to raise 
the defence in a subsequent suit brought by the 
auction-purchaser for possession. Seth Chmid Mai 
v. Durga Dei , I, L. R. 12 All . 133, and Syed Ali 
Sajjad v. Bhajan Singh, All. Weekly Notes, (1906) 
157, referred to. Indomati v. J ageshar (1906) 

I. L. R. 28 All. 644 

ss. 13, 283 — Order * in investigation 9 

under s. 283, what is — Payment of decretal amount 
more than one year after order, effect of— Decision 
on question of mixed law and fact res judicata — 
Voluntary payments not recoverable. A claim 
to attached property by A was dismissed by the 
following order : — ■“ The sale seems collusive. 
Claim rejected.” The order was apparently made 
on a consideration of the sale-deed alone and there 
was nothing to show that any evidence was gone 
into. More than a year after the order B, claiming 
the properties under a sale by A subsequent to the 
order, paid the decretal amount and the attachment 
was raised. In a suit by A to redeem the lands on 
the strength of his title under the sale dealt with by 
the order : Held, that as the order on the claim by 
A purported to be made on the merits, it was valid 
as one made after ‘ an investigation 5 of the claim 
within the meaning of the word as used in the Code : 
Held, further, that the order was conclusive between 
A and the defendants and that the payment of the 
decree-debt by B having been made more than a 
year after the date of the order, did not relieve A 
from the obligation to bring a suit within a year to 
set aside the order. A judgment in a previous suit 
between the same parties not based on a misappre- 
hension as to a general rule of law, but deciding a 
question of mixed law and fact is binding as res 
judicata in a subsequent suit. Sardhari Lai v. 
Anibika Pershad, I. L. R. 15 Calc. 521, followed. 
Umesh Chunder Roy v. Raj Bulluhh Sen, I. L. R. 
8 Calc . 279, distinguished. Krishna Prosad Roy 
v. Bippin Behary Roy, I. L. R. 31 Calc . 228, distin- 
guished. Gopal Purshotam v. Bai Divali, I. L. R. 
18 Bom. 241, distinguished. Parthasaradi v. Ghinna 
Krishna, I. L. R. 5 Mad. 304, 309, distinguished. 
Koyyana Chittemma v. Doosy Gavaramma (1905) 
I. L. R. 29 Mad. 225 

ss. 13, 373 — Adducing of partial 

evidence in Case-Subsequent default by plaintiff — 
Dismissal of suit — Subsequent suit by defendant — 
Issues in former suit, if res judicata — Limitation 
| Act (XV of 1877), Sch . II, Arts. 49 and 116- 
Recovery of property under registered deed of release. 
J Where a plaintiff appears in a suit and goes into 
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evidence, but before the evidence is closed makes 
default and the case is dismissed, matters directly 
and substantially in issue in the suit are res judi- 
cata in a subsequent suit between the same parties. 
J dgatjit Sinha v. Sarabjit , I. L . E. 19 Calc. 159 ; 
Kali Krishna Tagore v. Secretary of State , L. li. 15 
1. A. 186 : s . c. 1. L. E. 16 Calc. 173 ; Sri Eaja , 
etc., etc ., Kantaiyammi v. Sri Eaja , etc., etc., Gopal 
Mao, 2 C. W. N. 337 ; c. L. E. 25 1. A. 102, 
distinguished, Eungrav Eatji v. Sidhi Mahbmed, 
etc., 1. L. E. 6 Bom. 482 ; Muhammad Salim v. 
Nabian Bibi, 1. L . E. 8 All. 283 ; Mofizoodeen v. 
Shaikh Amoodeen, 23 W. E. 58;Eobert Watson & Co. 
v. Collector of Eajshahye, 13 Moo. I . A. 160 ; and 
Kartick Chandra Pal v. Sirdhar Mandal, I. L. E. 12 
Calc , 563, referred to. A instituted a suit against 
B to set aside a registered deed of release executed 
by him in IPs favour in 1896, alleging same to have 
been a benami transaction and to have it declared 
that properties mentioned in the deed belonged to 
him. On the case being called on A ’ s evidence 
was partially gone into. On the next day of hear- 
ing, A made default and his counsel stated that he 
had no instructions. On that, the Court dismissed 
the case without delivering j udgment. Subsequent- 
ly B instituted this suit in 1900 to recover certain 
properties, covered by the deed, which he alleged 
remained in A * s possession and which A had 
failed to make over to him. A raised the defence 
that the property belonged to him and that the deed 
being benami, was inoperative. Held , that A was 
precluded from raising the above defence, as those 
issues were res judicata. Held , further, on the 
construction of the Deed of Release, that the suit 
was not barred as Art. 116, and not Art. 49, Sch. II, 
of the Limitation Act applied. Roma Nath Dass 
v. Mohesh Chunder Pal (1905) 

9 C. W. NT. 679 

ss. 18, 562 — 

See Res Judicata. 

I. L. R. 30 Mad. 203 


— s. 15 (1859, s. 6, first paragraph). 

See SUBORDINATE JUDGE, JURISDICTION 

of . , I. L. R. 7 AH. 230 

I. L. R. 17 Calc. 155 
I. L. R. 23 Mad. 367 

See Rent, suit for — By what Court 
triable , I. L. R, 30 Calc. 453 


— s. 16 (1859, s. 5). 

See Jurisdiction— Causes oe Jurisdic- 
tion — Dwelling, Carrying on Busi- 
ness, ETC. 

See Jurisdiction — Suits for Land. 

1. - — s, 16 {d) — Jurisdiction — Immove- 

able property — Decree for sale on a mortgage. Held, 
that a suit for a declaration that the plaintiffs were 
the persons in reality beneficially interested in a 
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decree for sale on mortgage, although the decree 
did not run in their names, was not a suit <c for the- 
determination of any other right to or interest in 
immoveable property 59 within the meaning of s. 16 
(d) of the Code of Civil Procedure. Abdul Majid v. 
Muhammad Faiz-ullah, I. L. E. 13 All, 89, and Gous 
Mahomed v. Khawas Ali Khan, I. L. E. 23 Calc » 
450, referred to. Ahmad Khan v. Abdul Rahman 
Khan (1904) . . . I. L, R. 26 All. 603. 

2. Suit for determination of any 

right to or interest in immoveable property — 
Suit for the recovery of purchase-money under con- 
tract for the sale of land — Jurisdiction. A suit for 
the recovery of unpaid purchase -money under a con- 
tract for the sale of land is a suit “ for the determi- 
nation of any right to or interest in immoveable- 
property ” within the meaning of s. 16, cl, ($) of 
the Code of Civil Procedure. John Young v. Man* 
galapilly Eamciiya , 3 Mad. H. C. 125, and Maharaj 
Yashvant Roy Hollcar v. Dadabhai Cur set ji 

Ashburner, 1 . L. R. 14 Bom. 353, referred to 
and distinguished. Maturi Subbayya v. Kota 
Krishna y fa (1905) . I, L. R. 28 Mad. 227 

ss. 16, 16A. 

See Letters Patent, High Courts, 1865, 

cl. 12 . . I. L, R. 24 Mad. 293. 

s. 16 A. 

See Jurisdiction — Suits for Land — 
Property in different Districts. 

I. L, R. 24 Calc. 449 

ss. 16 and 19 — Misjoinder of parties 
— Multifariousness — Suit by heir to recover pro- 
perty from co-heir and transferee from him — Pro- 
perty situate in different districts — Compromise 
of part of claim — Jurisdiction. The plaintiff sued 
as heiress of her father to recover from the brother 
and from certain transferees from him her share in 
the property of her deceased father. The suit was- 
brought in the Court of the Subordinate Judge of 
Bareilly. Part of the property claimed was 
situated in the Bareilly district and part in the 
district of Bara Bank! in Oudh. During the course* 
of the suit a compromise was arrived at regaining 
the Bareilly property and the suit proceeded with 
reference to the property in Oudh alone. Held , (i) 
that the plaintiff had properly impleaded her 
brother and the transferees from him as eo -defend- 
ants in one suit, and (ii), that there being no fraud 
or improper motive alleged with reference either to 
the compromise or to the filing of the suit in the 
Court at Bareilly, the Court was not by reason of 
the compromise divested of jurisdiction to hear and 
decide the suit in respect of the property situate in 
Oudh. Earn Eaji v. Dhup Narain, All. Weekly' 
Notes, (1885) 125, overruled. Indar Kuar y . Gur 
Prasad, I . L. E. 11 All. 33 ; Mazhar Ali Khan v. 
Sajjad Hussain Khan, !. L . E. 24 All. 358 ; Parbati 
Knnwar v. Mahmud Fatima , I, L. E. 29 All. 267 ,* 
Ishan Ohunder Hazra v. Bameswar Mondul, 1 . L * 
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B. 24 Cede. 832 ; and Nundo Kumar Naslcer v. Bano - 
mali Gay an, I. L. B. 29 Calc. 871 , referred to. 
GanesM Lai v. Khairati Singh, I. L. B. 16 All . 279, 
distinguished. Kfiatija v. Ismail , I. L. B. 12 Mad. 
380, followed. Kubra Jan v. Ram Bali (1908) 

I. L. R. 30 AIL 500 

s. 17. 

See High Court, jurisdiction or — Cal- 
cutta — Civil • I. L. R. 30 Calc. 369 

See Jurisdiction — Causes op Jurisdic- 
tion — Cause of Action — 

Breach oe Contract. 

7 C. W. 27. 912 

Compromise. I, L. R. 25 All. 48 

Principal and Agent 

I. L. R. 26 Mad. 544 

See Letters Patent, High Courts, 1865, 
CL, 12 . I. L. R. 24 Mad. 293 

See Rent, suit for — By what Court 
triable . I. L. R. 30 Calc. 453 

See Right of Suit — Fraud. 

7 C. W. 27. 353 

See Small Cause Court, Mofussil — 
Jurisdiction — Dwelling or Carry- 
ing on Business. 

6 Bom. A. C. 131, 258 

. 3 Mad. 374 

18 W. R. 312 

1. “ Place where the 

contract was made ” — Jurisdiction. Plaintiff, who 
resided at Kurnool, filed a suit in the District Court 
of Kurnool against the defendants, who resided in 
Madras, for damages. Plaintiff had been consign- 
ing goods for sale to the defendants as commission 
agents and he now complained that they had sold 
his goods at rates unnecessarily low. The contract 
of agency had been concluded by postal communica- 
tions between plaintiff and defendants. Held, that 
suit was one arising out of contract within the 
the meaning of s. 17 of the Code of Civil Procedure, 
that within the meaning of explanation III to that 
section the cause of action arose at the place where 
the contract was made, i.e., at Madras, and that 
clause (iii) of the explanation was inapplicable to 
the suit, inasmuch as the amount claimed was one 
payable not in performance of the contract, but as 
damages for its breach. Under the Indian Contract 
Act, where the proposal and acceptance are made 
by letters, the contract is made at the time when 
and at the place where the letter of acceptance is 
posted, though the contract is voidable at the 
instance of the acceptor by communication of his 
revocation before the acceptance has come to the 
knowledge of the proposer. Kamisetti Subbiah 
v. Katha Venkatas awmy (1904) 

I. L. R. 27 Mad. 355 


CIVIL PROCEDURE CODE, ACT XIV 

OP 1882 (ACT X OF l877)—contd . 

. s. 17 — concld . 

2. — — el. (e ) — One of the defendants 

not residing within the jurisdiction of the Court — 
Leave given after institution of the suit . Where- 
one out of three defendants did not reside within the- 
jurisdiction of the Court and leave to sue was given 
after the institution of the suit: Held, that under 
s. 17, clause (c) of the Civil Procedure Code (Act 
XIV of 1882), it was not necessary that leave of the 
Court must have been first) given. The leave, 
though subsequent, was good. Narayan.'. v. 
Secretary of State ( 1906) 

I. L. R. 30 Rom. 570 

3. Expls. II and III— Juris* 

diction — Place where contract was made — Promis- 
sory note, dated and signed within the jurisdiction 
of one Court , and sealed and countersigned elsewhere. 
A negotiable promissory note, drawn on behalf of 
a Company, was signed by the Secretaries and 
Treasurers and dated at Bellary. The note w r as- 
then sent to another place, where the Agent counter- 
signed and affixed the seal to it and posted it, ad- 
dressed to the payee at Madras, who received it 
there. A suit was subsequently brought on the- 
note in the Court at Bellary : Held, that the Court 
had jurisdiction. A statement of the place of 
execution is not essential to the validity of a 
negotiable promissory note, nor are the parties- 
precluded from dating it at a place different from 
that at which it is actually made, if, for any purpose- 
of theirs, they consider it necessary to do so. 
Where, therefore, a negotiable note is dated with 
reference to a specified place, and the justice of 
the case does not necessitate a different conclusion, 
the parties should be presumed to have agreed to 
that place being taken to be the place of the 
contract. Winter v. Bound, 1 Mad . H. C. 202, 
referred to. Meenakshi Ginning and Pressing 
Company, Ld. v. Myle Seeebamulu Naidu 
(1905) .... I, L. R. 28 Mad. 19 

s. 17, Expl. XXI— 

See Jurisdiction — Causes of Jurisdic- 
tion — Cause of Action — General 
Cases . . I. L. R. 25 Bom. 528 

I. L. R. 31 Mad. 223 

s. 17, Expl. Ill, el. (2). 

See Contract . I. L. R. 32 Calc. 884 

J urisdiction — Suits ari - 

sing out of Contract — Cause of Action — Place, 
where the offer is accepted — Contract Act (IX 
of 1872), ss. 8, 10 and 25. A owed B a sum of 
money for which A gave B at Midnapore a cheque 
drawn on a firm in Calcutta, in favour of C. B took 
the cheque to C at Purulia and received the amount. 
C presented the cheque at Calcutta, where it was 
dishonoured. On a suit brought by the represen- 
tatives of C at Purulia against A for the recovery 
of the amount paid, the defence w r as that the 
Purulia Court had no jurisdiction to entertain the 
suit. Held, that the contract, on which the suit 
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was brought, was completed as soon as the con- 
sideration was paid, and as this was done at Puru- 
iia, the contract was made at that place within the 
meaning of s. 17, Expl. Ill, cl. (2) of the Civil Pro- 
cedure Code, and therefore the Purulia Court had 
jurisdiction. Sitaram Marwari v. Thompson 
''(1905} . . . I. L.R. 82 Calc. 88 4 

~ ss. 17 and 20 — Suit against several 

defendants — S ome defendants residing outside the 
jurisdiction of Court — Objection — Earliest opportu- 
nihj A cquiescence in the institution of the suit. 
Plaintiff filed a suit against three defendants in the 
'ponrt_ at Sirsi. Defendant 1 lived within the 
jurisdiction of that Court and defendants 2 and 3 
lived within the jurisdiction of the Court at Barsi. 
Plaintiff did not apply under s. 17 of the Civil 
Procedure Code (Act XIV of 1882) for leave to sue 
defendants 2 and 3; on the other hand, these 
defendants, though they had taken an objection 
in their written statement that the Court had no 
jurisdiction, did not apply under s. 20 of the Code. 
The Sirsi Court allowed the claim against defend- 
ants 2 and 3, who did not reside within its juris- 
■diction. On appeal by defendant 3, the District 
Judge set aside the decree on the ground of want 
of jurisdiction and ordered that the plaint be 
returned for presentation to the proper Court. 
The^plaintiff having appealed against the said order : 
Held, reversing the order, that defendants 2 and 3 
not having made any application under s. 20 of the 
Civil Procedure Code (Act XIV of 1882), they 
must he deemed to have acquiesced in the institu- 
tion of the suit and the suit could not now be said 
to have been improperly instituted against them 
in ’the Sirsi Court. Ramappa v. Ganpat (1905) 

I. L. R. 80 Rom. 81 

as. 17, 20, 57, 622. 

See Practice . I. L. R. 32 Calc. 146 

— — — - - s. 19 (1859, parts of ss. 11 and 12). 
See Execution op Decree— Transfer 
op Decree for Execution and 
Power of Court as to Execution 
out of its Jurisdiction. 

I. L. R. 14 Calc. 661 
I. L. R. 21 Calc. 689 - 
I. L, R. 22 Calc. 871 

s. 20. 

See ante , s. 8. 


- ss. 20, 24. 

See Practice . 


I. L. R. 35 Calc. 541 


1. — _ ss. 20, m-Sei-off— Different 
■ transaction Power of High Court to restrain suit 
m Presidency Small Cause Court — Amount claimed 
m SmaU Cause Court suit admitted in High Court 
s k*o ,f t] ? ls suit against B to recover R3,421- 
io-d alleged to be due on account stated on account 
■of business- dealings. He admitted a debt of 
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' ss, 20, 111 — contd. 

R621-14-3 due by him to B on a different account. 

, on thesame day asA’s suit was filed, instituted 
asintm the Presidency Small Cause Court to recover 

of R63? uT ' 14 ‘ 3 - , Shmld treat ^ sum 

fr-hlf- v 3 a ® an admitted set-off and, if plaintiff 
failed in his suit, B would have a right to ask for 

C^r?f V° r ^ at SUm * EM > toher, that this 
2 i ad Jurisdiction to restrain the Presidency 
bm.M Cause Court from proceeding with B’s suit. 
k. Hart v. A. VV. Grosser (1905) 

9 c. w. IX. 748 

~T 7 7 Set-off — Same Iran - 

sadion— Mortgage-decree— . Purchase of decree , free 
from incumbrance Right of purchaser to compel 
vendor to pay off attaching creditor— Transfer of Pro- 
perty Ad {I V of 1882), s. 55, sub-s. h cl (g), sub-s. 5, 
cl. (b), principles of, application of— Payment by 
purchaser to protect his interest— Payment for 
vendor s benefit— Bight to refund— Suit on deposit 
receipt— Admissibility of evidence to prove object of 
deposit— Evidence Act (/ of 1872), s. 92. Defend- 
ant executed an amanati receipt in favour of the 
tlle coutents of which were as follows : 
That you keep in deposit with me R7, 774-5-10 
in order to pay off debts due to your Calcutta 
creditors on account of your joint business as well 
as to meet the expenses of your joint law suit, 

X shall return the said deposit money to you when 
you both will . . jointly demand payment 

from me of the said money in deposit. . . . „ 55 

(The rest of it provides for the payment of interest 
at a certain rate from the date of demand.) The 
amount mentioned in the receipt represented the 
unpaid balance of the purchase-money of a mortgage 
decree sold by the plaintiffs to the defendant, on 
the same day, free of incumbrance. The decree, 
however, had been already attached by some credi- 
tors of the plaintiffs. In a suit brought by the plaint- 
iffs on the basis of the amanati receipt, to recover 
the amount of deposit with interest, the defendant 
claimed to set off a sum of R6, 289-12-5 paid by him 
to release the decree from attachment, the payment 
having been made at a time when a second mort- 
gagee of the property covered by the decree applied 
for execution of a decree obtained on his mortgage 
by sale of the property. In support of his claim 
the defendant adduced evidence to prove (i) that 
the deposit was made as a security for the release 
of the decree from attachment, and (ij), further, that 
there was an oral agreement between the parties 
that on plaintiffs failing to pay off the attaching 
creditors, the defendant would be at liberty to 
make the payment out of the deposit. Held, that 
as it was established that the receipt embodied the 
real contract between the parties with regard to the 
deposit, the evidence offered to prove a separate 
agreement empowering defendant to pay off the 
attaching creditors, was not admissible. But 
s. 92 of the Evidence Act would not bar evidence to 
prove the object for which the deposit was made or 
to explain the meaning of the first sentence in the 
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receipt, and this evidence prove that the defendant 
was to pay the money to the plaintiffs when called 
on and that the plaintiffs were then to pay off the 
claim with the money. Held, nevertheless, that 
the defendant was entitled to the set-off claimed — 

(i) because, having the right to compel the plaintiffs 
to pay off the claim of the attaching creditors, 
defendant had been forced to pay it off himself in 
order to save his own interests under the purchased 
decree from the second mortgagee. James Hills v. 
Woomamoyee Burmonee , 15 IF. B. 545, referred to ; 

(ii) because, the payment was made on the plaintiffs’ 

behalf and they "had the benefit of it ; and (iii) 
because, the claim for repayment of the deposit and 
the payment made to release the decree were so 
connected together as to form parts of the same 
transaction. Khetsidas Agarwala v. Shib 
Narayan Murda (1905) . 9 C. W. IS*. 178 

ss. 22, 23 — Withdrawal by Dis- 
trict Judge of a suit — B e-transfer of the same — 
Powers of District Judge. When once the District 
Judge withdraws a suit to his own file for trial, he is 
not competent to re-transfer it again to the Court 
from which the case has been withdraw. Ram- 
CHARITTAR RAY V. BlDHATA RAY (1906) 

10 C. W. H. 902 

: s. 24 (1859, s. 13). 

See Transfer of Civil Case — General 
Cases . . 1. 1*. R. 5 AIL 80 

I. h. R. 2 All. 241 
I. L. R. 3 AIL 568 

- s. 25. 

See Bengal, Agra and Assam Civil 
Courts Act, s. 21. 

1. 1*. R. 32 Calc. 875 
See Execution of Decree — Transfer of 
Decree for Execution, etc. 

Marsh. 195 
I. Ii. R. 1 AIL 180 
I. I*. R. 5 Bom. 880 
I. L. R. 17 Mad 309 
I. Ii. R. 18 Bom. 61 

See Transfer of Civil Case — General 
Cases . 1. 1. R. 24 All. 304, 356 

I. Ii. R. 25 All. 183 
I. L. R. 26 Mad. 595 

ss. 25, 191 (2) — Transfer by Dis- 
trict Judge to his own file of case partly heard by 
Subordinate Judge — Jurisdiction. A District Judge 
has jurisdiction under s. 25 and s. 191, sub-s. (2) of 
the Civil Procedure Code to transfer to his own file 
a case pending in the Court of a Subordinate 
Judge, which the latter has already heard in part. 
Kishori Mohun Sett v. Qul Muhamad Saha, 1. L. B. 
15 Calc. 177 ; Palani Sami v. Thondama, I. L. B* 
26 Mad. 595 ; Bidyamoyee v. Surya Kant Acharya, 
9 0. IF. A. 705 , referred to. Mahadeo Prasad 
Sahu v. Gajadhar Peesad Sahu (1905) 

10 C. W. 12 


Civil. PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OF 1877)— contd. 

s. 26. 

See Misjoinder . I. L. R. 8 Mad. 381. 

I. B. R. 18 Bom. 119 
I. L. R. 22 Gale. 833 ' 

1. 1. R. 26 Bom. 259 
I. Is. R. 26 Mad. 647 
I. L. R. 34 Calc. 662 

— - — s. 26, Expl. V. — Bes judicata — 4 Bight 

to relief 5 under s. 26 in previous suit essential to 
tar under explanation V of s. 13. Where some co- 
sharers sued to recover the whole property joining 
as a defendant a sharer, who refused to join as 
plaintiff and who remained ex parte and a decree 
was passed in favour of the plaintiffs awarding to 
them their shares alone, such suit must be considered 
to have been brought by the plaintiffs for their 
shares alone and the defendant sharer or his re- 
presentative cannot as a plaintiff in a subsequent 
suit against a co-defendant in the prior suit rely on 
the judgment as a bar under s. 13, exp]anation V of 
the Code of Civil Procedure, on the ground that the 
plaintiffs in the previous suit claimed a relief com- 
mon to them and the defendant co-sharer. Chandu 
v. Kunhamed, I. L. B. 14 M ad* 324 , overruled. 
Latchanna v. Saravayya , I. L. B. 18 Mad. 164, not 
followed. A right to relief can be said to be 4 claimed 
in common 5 under expl. Y to s. 13 of the Code of 
Civil Procedure, only as between parties, who 
would be benefited by such relief, if granted and who 
have such an interest in the relief claimed that they 
could join as co-plaintiffs under s. 26 of the Code of 
Civil Procedure. A suit cannot be maintained by 
one person on behalf of others standing in the same 
relation with him in the subject of the action, unless 
the relief sought by him is beneficial to those whom 
he seeks to represent and such others are necessarily 
interested in the relief sought. Gopalayyan v. 
Baghupati Ayyan alias Aiyavayyan , 3 Mad. H. G. 
217 ; Naibin Chandra Mazumdar v. Muhtasundari 
Debt , L. B. 7 I. A. 38 ; Surender Nath Pal Chowdhry 
v. Brojo Nath Pal Chowdhury , I. L. B. 13 Calc. 352, 
referred to and followed. Madhavan v. Keshavan , 
1 . L . B. 11 Mad. 191, distinguished. Somasundara 
Mudali v . Kulandaivelu Pillai (19G5) 

I. Ii. R. 28 Mad. 457 

— — ss. 28, 28 — The words 4 same matter ’ 

in s. 28 wider than the words i same cause of action '* 
ins. 26 — Suit sustainable against several defend- 
ants, if in respect of 4 same matter,* although in 
respect of several causes of action. The words 
4 same matter 5 in s. 28 of the Code of Civil Procedure 
have a wider scope than the words 4 same cause of 
action 5 in s. 26 of the Code of Civil Procedure, and 
a suit against several defendants is not bad for 
misjoinder* if the suit, although in respect of differ- 
ent causes of action against different defendants, is 
in respect of the same matter. The English deci- 
sions on the scope of order XVI, rule 4, are not 
applicable to cases of joinder of defendants under 
s. 28 of the Code of Civil Procedure. Muthappa 
Chetty Y. Muthu Palani Chatty, 1. L. B. 27 Mad. 8Q> 
not followed. A suit by the transferee of a mort* 
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. xuorugagee, 11 it should appear that any 
portion of the mortgage debt had been discharged 
by the mortgagor before the transfer and so was 

not recoverable from the mortgagor, is a suit in 
respect of the * same matter ’ within s. 28 of the 
Code of Civil Procedure, and is not bad for mis- 
joinder, Aiyathurai Ravuthan v. Santhu Meera 
Ravuthan (1908) . . I. L, R. 31 Mad. 252 

: — ss * 26. , 81 — Misjoinder of causes of 

action , — pause of action” meaning of. The 
qualification implied in the words u in respect of the 
same cause of action 55 in s. 26, would be satisfied, if 
the facts, which constituted the infringement of the 
right of the several plaintiffs, were the same. Where 
a suit for recovery of possession was brought by 
four plaintiffs jointlyandit was stated that plaint- 
iff No. 4 had purchased a ten annas share of the 
properties from the other three plaintiffs. Held , 
that the suit was not bad for misjoinder of causes 
of action. Sundae Jha v. Bansman Jha (1906) 

I. Xi. R. 33 Calc. 367 
s.e. 10 C. W. H. 508 

— ss. 26, 31, 45, 53. 

See Misjoinder . X. L. R. 33 Calc. 367 

— — — — ss. 26-41, Ch. XIX (1859, s. 73). 

See Parties. 

ss. 26, 53 — Amendment of plaint — 


Amendment may be allowed when such amendment 
does not raise a case essentially different from that 
first set up — Misjoinder of parties and causes of 
action. Where in a suit brought by four members 
of a Hindu family against the widow of a fifth to 
recover the property of the deceased by right of 
survivorship, the plaint contained the further 
allegation that one of the plaintiffs was the adopted 
son of the . deceased, and the defendant pleaded 
division and also denied the adoption, it is open to 
the Court on finding the adoption proved, to pass a 
decree in favour of the adopted son alone, even in 
the absence of a prayer in favour of such adopted 
son, without trying the question of division between 
the plaintiffs and the husband of the defendant. 
Such a course in no way contravenes the provisions 
of s. 53 (c) of the Code of Civil Procedure, as the 
•object of the proviso to that section is only to 
prohibit amendments, which involve the trial of 
issues substantially different from those raised by 
the original pleadings. Where the finding on one 
of the issues negatives any right in the defendant 
to hold the^ properties on the case set up by such 
defendant, it is not open to such defendant to insist 
on the trial of other issues, which can only affect the 
rights of the plaintiffs inter se and probably other 
rights of the defendant and plaintiffs not in issue in 
•the ; suit, Semite : A plaint will not be bad as I 
contravening s. 26 of the Code of Civil Procedure, I 
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tooause it prays for a decree in favour "of all the 
p.amtiff 3 on certain allegations, or in the alternative, 
m favour of one of them, if other allegations should 
o* Submhmanyam v. Venhamma , I. L. R. 

Rvnnfnoo^ referred t0 ’ Laksh.makka v. Nasi 
Reddi (1905) . . X. L. R. 28 Mad, 500 

ss * .26, 179, 180 —Practice— 

Q fMwhff meaning of— Judicature Acts, 36 and 
, V l cL \ C l ' 66 '* s ' 10 0— Right to begin— Some of 
defendants supporting plaintiff's case— Order in 
w.uch to^ address the Court . The word “ plaintiff ” 
means “ 'every person asking relief against another 
person. The plaintiff and such of the defendants 
as support the plaintiff’s case, wholly or in part 
must address the Court and call their evidence in 
the first place, and then following the words of s 
ISO of the Civil Procedure Code the other party* 
namely, the persons opposed to the plaintiff’s case 
and that of the other defendants supporting the 
plaintiff, must address the Court and call their eyi. 
dence. Haji Bibx v. Soltan Mahomed Khan 
( 190S ) * * . . I. L. R. 82 Bom. 539 

s. 27. 

See Limitation Act, 1877, s. 22. 

X. X. Xi. 14 Calc. 460 
X. L R. 17 Bom. 413 
See Parties — Adding Parties to Suits 
—Plaintiffs . X. L. R. 6 Calc. 370 
X. L. R. 14 Calc. 400 
X. L. R. 17 Bom. 413 
X. L. R. 20 Bom. 677 
See Parties, substitution of. 

X. L, R. 30 Mad. 419 
See Partnership-Suits respecting 
Partnerships . X. L. R. 27 Bom. 157 
See Trade MaPuK X. L. R. 25 Bom. 483 

- — - ss * 27 and 53 — Suit instituted by 
wrong person by mistake — Amendment — Adminis- 
tration- — Grant of letters of administration by sup- 
pression of will appointing no executor s, effect of — . 
Sole ly such administrator, effect of — Executors by 
implication. G, although he had taken out letters 
of administration with copy of the will annexed to 
the estate of a deceased person, instituted a suit in 
his personal capacity for a declaration that the sale 
of certain property belonging to the estate, by a 
person who had previously obtained grant of letters 
of administration to the same estate by suppressing 
the will, such grant having been revoked after the 
sale was invalid and for a declaration of his own 
title to the property as devisee : Held, that leave 
should be granted under s. 27 of the Civil Procedure 
Code to amend the plaint by describing the plaintiff 
as suing as administrator. S, 27 is applicable to 
cases where actions have been brought by the 
wrong person by mistake, whether such mistake is 
one of law or of fact. Seshamma v. Chennappa , 

J. L. R. 20 Mad . 467 ; Duckett v. Gover , 6 Gh . D. 82, 
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referred to. Such amendment is not obnoxious to 
the proviso in s, 53 of the Civil Procedure Code. 
The clause in the will providing that “ Purusottum 
Das and Musammat Binda Bibee shall remain 
trustees, that is guardians and next friends ” makes 
no appointment of executors either expressly or by 
implication. Seshamma v. Chenappa, I. L. B. 20 
Mad . 467 , referred to. A grant of letters of admin- 
istration obtained by suppressing a will containing 
no appointment of executors is not void db initio , 
and a sale of property by an administrator, who has 
obtained a grant of administration under such 
circumstances to a purchaser, who was ignorant of 
the suppression of the will, is valid, although the 
.grant was revoked after the sale. The defence of 
purchase for valuable consideration without notice 
is available against a claim based on an equitable 
title though not against one based on a legal title. 
Boxall v. Boxall, 27 Ch. D. 220 , followed. 
Ellis v. Ellis , 1 Ch. 613 , referred to. Gopal Das 
Agarwallah v. Budree Dass Sttreka (1906) 

I. L. R. 33 Gale. 657 
s.e. 10 C. W. X. 662 

- s. 28. 

See Misjoinder. 1. 1-. R. 26 Bom. 259 

See Multieariousness. 

I. In R. 29 Gale. 257 

See Plaint — Form and Contents of 
Plaint — Cause of Action. 

6 C. W. X. 585 

1. s. 28 —Misjoinder of parties — 

Claim in the alternative against debtors and agent 
vf plaintiff. The plaintiff, in a suit to recover 
money from certain persons alleged to have borrow- 
ed money from his agent, is entitled when the 
alleged debtors deny the loan, to make his agent a 
co-defendant, and pray for a decree in the alter- 
native against such agent. Such claims are made 
in respect of the same matter within the meaning of 
s. 28 of the Code of Civil Procedure. Muthappa 
•Chetty v. Muthu Palani Chetty, I. L. B. 27 Mad. SO, 
distinguished. Meyappa Chetti v. Periannan 
Chetti (1905) . . I. L. R. 29 Mad. 50 

2. Misjoinder of parties 

and causes of action — “In respect pf the same matter 
meaning of — Practice. The plaintiff sued two sets of 
defendants to recover from either the one or the 
other a sum of money for the rent of his godown. 
The plaintiff agreed to let a godown to defendants 
1 — 6 from 1st May 1906. At the date of the agree- 
ment the godown was in the possession of Messrs. 
N. and Co. Defendants 1 — 6 alleged that they did 
not get possession of the premises pi terms of this 
agreement ; that only one compartment out of 
three was given to them on the 22nd May ; that they 
did not get possession of the other two compartments 
and in consequence they had to hire other premises. 
Messrs. N. and Co. pleaded that there was an oral 
agreement with the plaintiff that they should 
occupy the godown till the end of May 1906 ; that 
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they gave up possession of one compartment of the 
godown before the 22nd May 1906, and on the 22nd 
May they gave up possession of the remaining 
portion to the plaintiff and the first set of defend- 
ants. The defendants all pleaded that the suit 
as framed was bad by reason of misjoinder of parties 
and of causes of action. Held, disallowing the 
objection, that the suit was properly constituted. 
The most convenient way to try all the questions 
arising between the plaintiff and the defendants 
and the two sets of defendants inter se would be by 
one suit where all the three parties are before the 
Court as parties. The subject-matter in respect of 
which the plaintiff seeks relief is the rent of his 
godown. It is the same matter as regards both 
sets of defendants, and both sets of defendants are 
interested in the adjudication of the questions 
involved in the suit. The general principle govern- 
ing the joinder of defendants would seem to be that 
there must be a cause of action in which all the 
defendants are more or less interested, although the 
relief against them may vary, but that separate 
causes of action against separate defendants quite 
unconnected are not involving any common 
question of law or fact cannot safely be joined in 
one action. The object of s. 28 seems to be to avoid 
multiplicity of suits if it could be done without 
embarrassment to any of the defendants. Madan 
Mohun Lai v. Holloway, I. L. B. 12 Calc . 555, 
followed ; Sadler v. Great Western Bailway Com- 
pany, [1896] A. C. 450, distinguished. Mowji 
Monji v. Kuverji Nanaji (1907) 

I. L. R. 31 Bom. 516 

3. Lands situate 

at different villages and in possession of different 
persons under different titles — One suit to recover 
possession of the lands — Misjoinder of parties or 
causes of action — Interlocutory judgments against, 
different defendants — Final judgment for possession 
to be reserved till the conclusion of the trial. The 
plaintiff, one of the reversionary heirs, sued to re- 
cover possession of a moiety of certain lands which 
were situate at different villages and in possession of 
different persons who were alienees by sale, mort- 
gage or lease from the widow of the last male holder. 
In the lower Courts the suit was dismissed for mis- 
joinder of parties or causes of action. Held , on 
second appeal, that though the lands were situate 
in several different villages, provided the venue for 
the trial is the same, the right of the plaintiff to 
have her claim tried bi one suit is the same as if 
the different holdings were all in the same village. 
It is never any bar to a suit in ejectment that many 
persons are in possession. The only possible 
objections were on the ground of inconvenience. 
The difficulties arising from variety of defences can 
be cured by the successive trial of the issues sepa- 
rately affecting different defendants. Following 
the English practice interlocutory judgments may, 
if the plaintiff succeeds, be given against different 
defendants as their eases are disposed of, final 
judgment for possession of the whole property 
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being reserved till the conclusion of the trial of the 
whole case. Isltan Clmnder Eazra v. Bameswar 
Mondol , I. L. B. 24 Calc. 831 and Nundo Kumar 
Basic er v. BanomaU Gayan, I. L. B. 29 Calc. 871, 
approved. Sami Ghetti v. Ammani Achy, 7 
Mad. H. G. B. 260 , Vasudeva Shanbhaga v. 
Kuleadi Narnapai , 7 Mad. E. C. B. 290, 
Mahomed v. Krishnan, I. L. B. 11 Mad. 106, and 
Parbaii Kunwar v. Mahmud Fatima, I. L. B. 29 All . 
267, referred to. Kachar Bhoj Vaija v. Bai Bcithore , 

I. L. R. 7 Bom. 289, distinguished. Umabai v. 
Vithal (1908) . . X. L. R. 83 Bom. 293 

4, —— — — Misjoinder of par- 

ties — No adverse interests as between the parties — 
Limitation Act {XV of 1877), Sch. 11, Art. 119 — 
Adoption — Suit to declare validity of adoption — Inter- 
ference with adopted son, nature of. Plaintiff 1, the 
daughter of Ningangavda, and plaintiff 2, the adopt- 
ed son of Ningangavda, together brought a suit 
against the defendants to recover possession of 
Ningangavda 5 s property. The right alleged in plaint- j 
iff 1 was that she had been living with plaintiff 2, in 
the house of which possession had been given to the 
first defendant under a decree of the Mamlatdar. 
The plaint contained no averment asking for relief 
in favour of plaintiff 1 in the event of plaintiff 2’s 
adoption being found not proved. On an objection 
having been raised as to misjoinder of parties : Held , 
that the suit was not bad for misjoinder of parties, 
since plaintiff 1, beyond alleging in the plaint that 
she was Ningangavda’ s daughter, did not set up 
her right to recover the property as Ningangavda 5 s 
daughter, but claimed it with plaintiff 2, on the 
ground that the latter was Ningangavda’s son, 
and that she lived with him. Fakir apa v. Budrapa, 

I . L. B. 16 Bom. 119, followed, and Lingammal v. 
GMnna, I. L. B. 6 Mad. 239, distinguished. Nm- 
gawa v . Ramappa (1904) . I. Xi. R. 28 Bom. 94 

— __ — - ss. 28, 46, 53, 578 — Misjoinder of 
causes of action — Belief 44 in respect of the same 
matter ” — Partners — Suit by one of two partners 
against the other partner and third party — No allega- 
tion of collusion — Maintainability. A suit was 
brought in which the following reliefs (as the High 
Court found) were claimed: — As against first defend- 
ant, damages for his breach of contract as an agent 
of the firm in which first plaintiff and third defend- 
ant were partners : and as against third defend- 
ant for dissolution of partnership and for damages. 
Eirst defendant had been sent to conduct the firm’s 
business, as its agent, at S, and on his failure to 
carry out instructions and to render accounts, it 
was agreed that the third defendant should proceed 
to S, receive the accounts and collect the firm’s 
assets, and that the firm should be wound up in six 
months. Third defendant, it was alleged, went to S 
but acted in collusion with first defendant, wound 
up the business and collected the firm’s assets at S, 
but failed to render an account thereof or to give 
first plaintiff his share in them* The other parties 
to the suit were all impleaded as undivided sons* 


Civil, PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OF 1877 )—contd. 

— — . ss, 28, 46, 53, 578 — • concld . 

On its being contended that the case fell within s. 28 
of the Code of Civil Procedure, and that, inasmuch, 
as first plaintiff was not in a position to know whe- 
ther first defendant had or had not handed over 
the firm’s assets to third defendant, he was entitled 
to sue them jointly or in the alternative : Held,. 
that the suit was not maintainable, the plaint alleg- 
ing two distinct causes of action as against defend- 
ants Nos- 1 and 3 respectively* Even if the words 
4 4 in respect of the same matter ” in s. 28, war- 
ranted a different construction being placed upon 
that section than that which the English Courts 
have placed on the corresponding rule 4 of order 
XVI, it could not be said that the right to relief 
alleged to exist against first defendant was * ‘ in res- 
pect of the same matter ” as the right to relief al- 
leged to exist as against third defendant* Held, also,, 
that there was a further objection to the plaint in 
that the plaintiff was not entitled to sue in his own 
name in respect of first defendant’s breach of 
contract with the firm, the cause of action not being 
based on any allegation of collusion by first defend- 
ant with third defendant. Such a misjoinder was 
not a mere irregularity as would be condoned under 
s. 578* A case like the present, in which separate 
causes of action were alleged against the two • 
defendants, did not come within s* 46, which em- 
powers a Court to order that the suit be confined 
to such of the causes of action as may be conveni- 
ently disposed of in one suit* The power given to • 
the Court by s* 53 to return a plaint for amend- 
ment is only discretionary, and where the Court 
does not return a plaint, which is bad for mis- 
joinder of parties or of causes of action, the 
defendant is not precluded from raising the objec- 
tion at the hearing of the suit or on appeal* Mut- 
happa Chetty v. Mutiiu Palani Chetty (1904) 

I. D. R. 27 Mad. 80 

s. 30. 

See Parties — Suits by some of a class; 
as Representatives of Class* 

I. L. R. 25 Mad. 899 • 

See Right to Use of Water. 

I. L. R. 29 Calc. 100 ' 

See Right of Suit — Charities* 

I. L. R. 8 Calc. 32 
I. Xi. R. 7 All. 178 
I. L. R. 8 Bom. 432 
I. L, R. 11 Calc. 33 
I. L. R. 11 All. 18 

misjoinder of causes of action — 

See Debtor and Creditor* 

I. L. R. 26 Bom. 577 

1. — — _______ — _______ — _ Gujarat Talukdars 3 

Act { Bombay Act VI of 1888), s * 12 — Bepresentativc 
order — Partition suit — 44 Known co-sharers ” — All 
persons interested — Parties • It is a general rule that 
all persons interested ought to be made parties to- 
a suit, howsoever numerous they, may be* so that the; 
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Court may be enabled to do complete justice by 
deciding upon and settling the rights of all persons 
interested and that the orders of the Court may be 
safely executed by those who are compelled to obey 
them and future litigations may be prevented. 
This rule, no doubt, yields to the exigencies of 
particular cases and there are well established quali- 
fications to it, such as the power of the Court 
under s* 30 of the Civil Procedure Code (Act XIV 
of 1882) to make a representative order. Chuda- 
SAMA SURSANJI V* P ART AP SANG KHENGARJI (1904) 

I. L. B. 28 Bom. 209 

2. — Notice — Suit — 

Notice , service of — Dismissal of suit. It is the duty 
of the Court, to cause service of the notices or 
advertisements to be published as required by s* 
30 of the Civil Procedure Code (Act XIV of 
1882). If a plaintiff omits to move the Court for 
that purpose, his suit should not be dismissed on 
account of the failure of the Court to perform the 
duties imposed upon it by that section- Mukh 
Lal Singh t?. Jagdeo Tewari (190S) 

I. Ij. B. 35 Calc. 1021 

— ss. 30, 539. 

See Cause op Action. 

I. It. E. 33 Calc. 905 

— — — — Suit by three persons on 

behalf of members of a sect , validity of - The plaint- 
iffs, for themselves and members of the Satohasi 
community of Chatra, instituted a suit to obtain a 
declaration of their right to take part in the manage- 
ment of the worship of the goddess Sitala celebra- 
ted at their village, and to have joint possession 
with the defendants of two plots of land, on 
which the worship of the goddess was carried out. 
Objection was taken that the suit was not main- 
tainable under s- 30 of the Code and that the suit 
should have been brought under s. 539 of the Code. 
Held, that the requirements of s- 30 of the Code 
were fully complied with. Per Woodroffe, J- 
In a case of this nature it is open for two persons 
to sue with permission under s* 539, or one or more 
persons to sue on behalf of the rest with permission 1 
under s. 30, or for all interested to join in suing. 
JRai Badree Dass v- Ghuni Lal, 10 C. W. N. 581, 
followed. Subbaya v- Krishna , I. L. R. 14 Mad. 186 . 
Sajed.nr Raja v- Baidyunath Deb , I, L. R. 20 Calc. 
397, Adamson v. Arumugam, I. L.R.9 Mad. 463, 
referred to* A suit may be instituted under s- 30 
of the Code, on behalf of a defined class of the 
general public whether all the members of such class 
are or are not capable of being so accurately ascer- 
tained that notices could be, if required, served 
upon each and all of them- Monmotho Nath 
Das v • H arise Chandra Das (1906) 

I. X>. B. 33 Calc. 905 

s. e. 10 C. W. X. 868 


CIVIL PROCEDURE CODE, ACT XIV 
OB 1882 (ACT X OF 1877)— corf. 


| s. 31. 

See Misjoinder . I. L, B. 14 Calc. 435 
I. L. B. 18 Bom. 119 
I. L. B. 24 All. 358 
See Multifariousness. 

I. Ij. B. 4 Gale. 949 
I- L. B. 14 Mad. 103 
I. L. B. 18 All. 279 
I. L. B. 18 All. 131, 219 
See Trade Mark. 

I. Xi. B. 25 Bom. 433 

s. 82. 

I See Appeal— Orders. 

I. L. B. 13 Calc. 100 
I. L. B. 12 Mad. 489 
See Divorce Act (IV of 1869), ss. 7, 11, 
45 , I, Xi, B. 30 Calc. 489, 490 

See Land Acquisition Act (I of 1894). 

ss. 30 AND 53 . I. L. B. 25 All. 133 
See Limitation Act, 1877, s. 22. 

X. I.. B. 14 Calc. 400 
I. It. B. 17 Mad. 12 

See Parties — Adding Parties to Suits. 

X. L. B. 32 Calc. 483, 582 
X. L. B. 35 Calc. 519 

| See Parties— 

Parties to Suits — Legacy, suit 
for I. L. B. 26 Bom. 301 
Substitution of Parties — De- 
fendants . 7 C,¥. IN. 529 
See Religious Endowments Act, s 5. 

S C. W. X. 404 

See Trade Mark X. L. B. 25 Bom. 433 
See Transfer of Property Act, s. 85. 

— , Civil Court — J urns diction- — Suit 
against Administrator -General. A suit against the 
Administrator-General as representing the estate 
pf a deceased private individual must be brought 
I in the District Court and not in the Court of a 
| Subordinate Judge, by virtue of s. 32 of the 
Bombay Civil Courts Act (XIV of 1869)* Antone 
v • Administrator-General of Bombay (1904) 

X. L. B. 28 Bom. 529' 

- s® 33. 


See Limitation Act, 1877, s. 22. 


s. 34, 


8 C. W. IN. 218. 


See Limitation Act. 

See Parties — Parties to Suits — Legacy, 
suit for . X. L. B. 26 Bom. 301 

Non-joinder of parties — Objec- 
tion not taken ctt the earliest opportunity — Limitation. 
An objection as to the non-joinder of parties alleged 1 
tobe necessary ought to be raised by the defendant 
at the earliest opportunity ; where this is not done* 
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^ - - — - — Meaning of the 

term 4 resident ” — Powers of a general attorney 
during a merely temporary absence of his principal. 
The term ‘president 55 as used in s. 37 {a) of the 
Code of Civil Procedure, must be construed 
liberally. A ■ party “not resident within the 
local limits of the jurisdiction of the Court ’’ may 
include a person who, though originally residing 
within, is temporarily absent from the limits 
f the Court’s jurisdiction. Ramchandm v. Keshav, 
i* L. It 6 B^m. 100. Damodar Dass v. Inayat 
Hussain (1905) . . I. L. B. 28 All. 135 


CIVII. PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— contd. 

ss. 37, 38, 417, 432 (1859, s. 17, 

cl. 2). 

Recognized agent— Gomastah. 

A recognized agent under cl. 2, s. 17, Act VIII 
of 1859, cannot prosecute or defend a suit in his 
own name. A gomastah of a firm ceases to be a 
recognized agent under cl. 2, s. ' 17, Act VIII of 
1859, when the business of the firm ceased before 
the institution of the suit. Mokha Harare. as 
Joshi v. Biseswar Doss . 5B. L. R. Ap. II 

13 W. R. 344 

2. Filing and verifica- 

tion of plaint. Held , that an agent of a party resid- 
ing within the jurisdiction of the Court, not being 
an authorized agent as contemplated by cl. 1, s. 17, 
Act VIII of 1859, was not competent to appear as 
plaintiff on behalf of his principal, and to file and 
verify the plaint as required by s. 27 of that enact- 
ment. Thornhill v. Taylor' . 1 Agra 115 

3. Presentation of 

plaint — Munim of firm — Partner . The munim of 
a firm is not, for the purpose of presenting a plaint, 
the recognized agent (under s. 17 of the Civil 
Procedure Code) of a partner who is present within 
the jurisdiction. The munim and such partner 
should join in presenting the plaint or appointing 
a pleader. The partner’s not so joining is not a 
ground on which an Appellate Court should reverse 
the decree of a lower Court, unless the irregularity 
affects the merits of the case or the jurisdiction of 
the Court. Bisandas valad Magniram v. Lakh- 
michand Kisanchand . 6 Bom. A. G. 150 

4. _ — - — — — Ground for dis- 

missing suit. Where a lower Appellate Court 
threw out a case on the ground that the plaint had 
not been filed by a recognized agent within the 
meaning of s. 17, Act VIII of 1859, though that 
point had been disposed of by the Court of first 
instance : — Held., that the case should not have 
been thrown out on such a technical objection not 
affecting the merits of the case. Mannoo Bos- 
ses v. Ishan Chun dee, Bonneejea 

15 W. R. 245 

5* - - Munim of firm 

being ‘wound up. The munim of a. firm which has 
ceased to carry on business, who is engaged in col- 
lecting the assets of such firm and otherwise winding 
up its affairs, is a recognized agent of the owner of 
such firm within the meaning of s. 17, cl. 2, of the 
Civil Procedure Code, and can, on behalf of his 
absent principal, maintain or defend a suit brought 
in respect of the business of the firm whose affairs 
he is engaged in winding up. Thkaji Maharaj 
Halkar v. Pitambardas Narangi 9 Bom. 427 

6. - — MooJctear . A 

mere mooktear, unless specially authorised, is not 
the recognized agent of the judgment-debtor on 
whom notice can be rightly served within the 
meaning of the Civil Procedure Code. Kristo 
Chunder Goopto v. Fuztjl Ali Khan 

17 W. R. 389 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877)— contd. 


s. 34 — concld. 

and the parties omitted are in consequence not added 
until after the expiry of the period of limitation for 
a suit against them, the defendant will not be per- 
mitted to take advantage of the bar of limitation. 
Pateshri Partap Narain Singh v. Eudranarain 
Singh, 1. L. R. 26 All. 528, and Guruvayya Gouda 
v- Dattatraya Anant, I. L. E. 28 Bom. 11, followed* 
Shamrachi Singh v. KisJian Pramd, I. L. R. 29 All. 
811, distinguished. Hazari Mal v. Bhawanx 
Ram (1908) . . I. L. R. 30 All. 538 

— s. 30 (1859, s. 10). 

See Advocate . I. L. R. 9 All. 817 
See Lunatic . I. L. R. 7 Calc. 242 

See Pleader — Appointment and Ap- 
pearance . I. L, R. 8 Bom. 105 
I. L. R, 9 All. ©13 
I. L. R. 10 All. 240 

ss. 36, 37— 

See Limitation Act, 1877, Sch. II, Art. 
179— Nature of Application— Irre- 
gular and Defective Applications. 

I. L. R. 23 All. 499 

- s. 37 (1859, s. 17). 

See Legal Practitioners Act, s. 32. 

I. L. R. 14 Gale. 558 
See Summons, service of. 


: p — S. 37 — Execution of decree — Limit- 
ation-- Application to certify payment out of Court — 
Application signed by general attorney, decree- 
hold 1 being within the jurisdiction — “ Recognized 
agent” Held, that an application under s. 258 of 
the Code of Civil Procedure to certify an adjust- 
ment of a decree made out of Court, although an 
application to ti e Court to take a step in aid of 
execution of . the decree, is not an application made 
in accordance with law, if it is made by the general 
-attorney of the decree-holder at a time when the 
decree-holder himself is residing within the juris- 
diction of the Court executing the decree. Murari 
Lai v. Umrao Singh, 1. L. E. 23 All. 469 , referred to. 
Luchman Bibi y. Patni Rami, I. L. E. 1 All. 510, 
distinguished. Kasumki v. Beni Prasad (1904) 

I. L. R, 28 All. 19 
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7. - - — - - - - Authority ' of the 

Political Agent appointed by Government as manager 
■of the estate of a minor Chief to sue in respect of the 
■Chiefs property in British territory. A suit was 
brought by the Political Agent, Southern Maratha 
Country, as administrator of the estate of the 
Chief of Muclhol who was described in the 
plaint as being nineteen years of age, to 
eject the defendants from certain lands, 
belonging to the Chief situated in the Satara 
District. The defendants raised a preliminary ob- 
jection to the institution of the suit by the Political 
Agent on the ground (among others) that he 
was not a recognized agent within the meaning 
of s. 37 of the Civil Procedure Code : Held, 
that the Political Agent was not a “recog- 
nized agent ” of the* Chief of Mudhol within the 
meaning of s. 37, cl. (c), of the Code of Civil 
Procedure. Venkatrav Raje Ghorpade v- 
Madharav Ramchandba . I. L. R. 11 Bom. 53 

8. — Agent's right . to 

execute decree obtained by him as agent — Waiver — 
Exectitien of decree. P filed a suit in the second 
class Subordinate Judge’s Court at Mahad. As P 
resided at Thana, outside the jurisdiction of the 
Mahad Court, she authorized her agent, under a 
general power-of -attorney, to conduct the suit on 
her behalf. The agent carried on the litigation up 
to a final decree passed by the High Court on appeal 
in P’s favour. The agent then sought to execute the' 
decree. The Court at Mahad passed an order upon 
his darkhast granting only partial execution. 
Against this order the Agent filed an appeal in the 
District Court at Thana. Then, for the first time, 
the judgment-debtors challenged the agent’s right 
to represent P, who was residing within the District 
Court’s jurisdiction. This objection prevailed, and 
the appeal was dismissed. Held, that the agent 
could not be prevented from executing the decree 
which he had obtained as agent. No objection 
had been taken to the agent’s right to represent P 
at any stage of the litigation prior to the final 
decree. That objection must, therefore, be deemed 
to have been virtually waived, and could not be 
raised after the defendants had had their chance of 
success in the litigations. Parvatibai v. Vinayek 
Pandurang . . . I. L. R. 12 Bom. 88 

ss. 38 and 35 (1859, s. 17 and 

S. 115 ) — Application by representatives for execution 
of decree — Authority to appear. Held , that, where 
one of several representatives of a deceased judg- 
ment-creditor applies for the execution of a decree, 
the general powers -of -attorney contemplated by s. 
17, cl- 1, of Act VIII of 1859 are not necessary, but 
it is sufficient if the applicant is authorized under 
s. 1 15 to act for the other representatives* Ambaram 
Harivallabhdas v* Himat Sing Kalianji 

2 Bom. 109 : 2nd. Ed. 103 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877)— contd. 

s. 39. 

See Abvqcate . I. L. R. 9 All.. 817 

See Pleader — Appointment and Ap- 1 
FEASANCE . . 8.W. R. 92 

I. L. R. 9 All. 613 
I. L. R. 15 Mad. 135 

I. L. R. 10 All. 240 
I. L. R. 20 Bom. 198, 293 

5 C. W. 3sT. 816 

s. 40. 

See Commission — Civil Cases. 

6 C. W. X. 927 

_ s. 42. 

See Res Judicata — Matters in Issue. 

I. L. R. 26 Mad. 780 

s. 43 (1859, s. 7). 

See Mahomedan Law. 

I. L. R. 31 All. 557 

See Onus of Proof— Relinquishment 
of Portion of Claim . 19 W . R. 429 

See Relinquishment of, or Omission to 

SUE FOR, PORTION OF CLAIM. 

See Res Judicata — Matters in Issue. 

I. L. R. 20 Mad. 760 

See Specific Relief Act, s. 9. 

I. L. R. 24 All. 501 

See Transfer of Property Act, s. 99. 

I. L. R. 26 All. 223 

1. s. 43 — Cause of action — Splitting 

of cause of action — Suit to recover exclusive 
possession of land — Suit to obtain a share by parti- 
tion of land — Certificate of sale relied upon in both 
suits. The plain tiff in execution of a decree 
obtained by him, purchased at a Court-sale the 
right, title and interest of his judgment- debtors, 
Rajaram and Sitaram, in certain lands ; and, on 
the 12th November, 1886, he obtained a sale 
certificate in respect of all the properties so 
purchased. In 1891 he brought a suit (No. 519 
of 1891) against the heirs of Sitaram, then de- 
ceased, for possession of certain of the lands in- 
cluded in the sale certificate, of which they were 
in exclusive possession, and he obtained a decree. 
In the next year, 1892, he brought another suit 
(No. 518 of 1892) against the heirs of Rajaram, 
then deceased, and another person, for possession 
of other lands included in the sale certificate, of 
which they were in exclusive possession, and he 
again obtained a decree. In both the above suits 
he based his claim on the sale certificate showing 
Ms title as purchaser. The remainder of the lands 
included in the sale certificate were held by the 
heirs of Rajaram and Sitaram jointly with other 
members of the family who were coparceners 
with them, and in 1897 the plaintiff filed this sffit 
to recover by partition the shares of the heirs of 
Rajaram and of Sitaram in these lands, basing his 
claim upon the sale certificate. The lower Courts 
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CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OF 1877)— contd. 

• s. 43 — contd. 


rejected the claim on the preliminary ground that 
the suit was barred by the provisions of s. 43 
of the Civil Procedure Code (Act XIV of 1882). 
Eeld' by Chanda varkar and Aston, JJ. (Crowe, 
dissenting) reversing the decree and remanding 
the case, that the suit was not barred bjr s. 43. 
That section does not apply where the cause of 
action is different. The title on which the former 
suits were based was exclusive ownership, while 
that on which the present suit was based was joint 
ownership. A person who has succeeded in 
recovering one property under one title is not 
debarred from suing to recover another property 
under another title. The certificate of sale is not 
the title ; it is merely the title-deed. Narayan 
B hag wan Gandhi v. Shambrao Laxttma 
(1903) . . . I. L. B. 27 Bom. 370 


2 . 


Revenue — Sale- 


— • — — — jxvvenuc — oi ue — 

Incumbrances. The purchaser at a revenue sale 
brought a suit to annul incumbrances against cer- 
tain co -sharer under- tenure-holders and got a 
decree. Subsequently he leased the property to 
plaintiff, who brought a second suit to annul 
incumbrances against the remaining co-sharers. 
Held, that the second suit was not barred by s. 43 
of the Civil Procedure Code. Shubadra Dasya v. 
Chandra Kumar Nag (1904) . 8 C. W.3ST. 54 


a 


— Suit on muchililca 


vri' ubWjfbVbbKU, 

for rent for fash 1305 — -Previous suit on different 
• muchililca for rent for jasli 1306— Maintainability. 
Plain tin, the inamdar of a village, sued to 
recover from defendant, one of his mirasidars, 
arrears of melvaram due for fasli 1305, under a 
registered muchilika. On its being pleaded in 
defence that plaintiff had already filed a suit 
in respect of fasli- 1306 : Held, that the present 
suit was barred by s. 43 of the Code of Civil 
Procedure. Though there were separate muchi- 
likas for the faslis 1306 and 1305, yet there 
was but one cause of action, namely, the non- 
payment of rent by a tenant to hifi landlord. Shan- 

mugam Pill a i v. Syed Gulam Ghouse ( 1904 ) 

I. Is. R. 27 Mad. 118 

4. - r~ -- — — — _ Suit for money 

paid on a contract-- Breach of contract and failure 
of consideration-— P revious suit for specific per - 
formance dvsTmssedr-MaintaincfbiUty of present 
suit. Plaintiff had paid the defendants a sum of 
money on a contract under which defendants 
undertook to renew a kanom, and had previously 
sued the defendants unsuccessfully for specific 
performance of that contract. Plaintiff 1 now 
sued to recover the money. On its being con- 
tended that the suit was barred bv s. 43 of the 
Code of Civil Procedure: Held,' that the suit 
wasonefor monerpaid on an existing consideration 

IT® f ^ ed 1 that this ri § ht of action 
was different from the right on which the suit for 
spedfie performance had been brought, and that 
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XIV 


s. 43 did not apply. Parang od an Nair v. Perum- 
toduka Illot Chata (1904) 

I. L. H, 27 Mad, 880' 


5. 


- Earlier suit on an 


adjusted account Subsequent suit on a mortgage— 
Distinct causes of action — Relief not claimed 
in the earlier suit . A plain tiff omitted to claim 
relief in a suit on an adjusted account, which 
he subsequently claimed in a suit based upon a 
mortgage. Held, that the causes of action for the 
two suits being distinct, the omission to claim, 
the relief in the earlier suit did not operate as a 
bar to the subsequent suit under s. 43 of the Civil 
Procedure Code (Act XIV of 1882). Hansraj 
Lakhmidas V. Lalti Anandji (1904) 

I. L. R, 28 Eom. 447 
Partition — Suit 


for possession of a portion of a house alleged to have 
been partitioned in proceedings before a Court of 
Revenue— Subsequent suit for partition of the same 
house in a Civil Court. As the result of partition 
proceedings in a Court of Revenue, the sites of 
certain houses were partitioned. The plaintiffs, 
believing that the buildings themselves had been 
partitioned, brought a suit for recovery of their 
share in the houses alleging a dispossession 
from that share by the defendants- But they 
were defeated in this suit upon the ground 
that the supposed partition of the houses by a 
Court of Revenue never could have taken place. 
Upon a second suit brought by the plaintiffs in a 
Civil Court asking for partition of the house pro- 
perty, it was held that neither s. 13 nor s. 43 of 
the Code of Civil Procedure was a bar to the suit, 
Baleeaddae Nath v. Ram Lal (1904) 

I. L. R. 20 All. 501 


7. 


— Suit to recover 


fees for medical attendance— Pees partly secured by a 
promissory not e — Separate suits upon the promissory 
note and for the unsecured balance— Latter suit barred . 
A, a doctor, agreed with B to accompany B to 
Hard war as his medical attendant on a fee of Hi 00 
a day. After seven days B gave A a promissory 
note for R700 representing seven days’ fees. 7i, 
vvho was a vakil, also promised to assist A profes- 
sionally in certain litigation, B, however, died 
before he could fulfil his agreement to render profes- 
sional services. A sued TPs son upon the promissory 
note first, and subsequently in a separate suit for the 
balance of his fees for attendance at Hardwar, 
under the alleged agreement and for fees for later 
attendance at Benares. Held , that the second suit 
was barred by the provisions of s. 43 of the Code 
of Civil Procedure so far as the fees for attendance 
at Hardwar were concerned, though not in respect 
of the other fees claimed. Preonath Mukerji v. 
Bishnath Prasad (1906) . I. L. R, 29 All. 258 

8. ______ l. _ — L_ Usufructuary 

mortgage — Suit for redemption — Subsequent suit 
to recover surplus profits— Limitation Act (XV of 
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'CIVIL PBOCEDUBE COBB, ACT XIV 

OB 1882 (ACT X OB 1877)— contd. 

— s. 43 — contd. 

1877), Sch . 11, Art. 105 — Transfer of Property Act 
{IV of 1882), s. 92. In a suit for redemption of 
a usufructuary mortgage the mortgagor is bound | 
to claim for surplus profits, if any, payable by 
the mortgagee. 8. 43 of the Code of Civil Pro- 
cedure is a bar to the recovery of such profits 
by means of a separate suit. Art. 105 of the 
second schedule to the Limitation Act, 1877, 
applies to a case where the mortgagor gets posses- 
sion otherwise than by means of a suit for redemp- 
tion. Vinayalc Shivrao Dighe v. Daitaimya Gopal, 

1. L. R. 26 Bom. 661; Rukhminibai v. Venkaiesh , 1. 

L. It 81 Bom. 527 ; S latydbadi Behara v. Harabati, 

1. L. R. 34 Calc. 223 ; Kashi v. Bazrang Prasad , 

1. L. R. 30 All. 36, and Balaji v. Tamanganda, 

6 Bom. H. C. 97, referred to. Ram Din v. Bhijp 
Singh (1908) . . I. L. R. 30 AH. 225 

9. — — Suit for land, no 

bar to subsequent suit for mesne profits. A suit 
for possession of lands is no bar under s. 43 
or the Civil Procedure Code to a subsequent suit 
for mesne profits of such land accruing prior 
to the institution of the former suit. Tirupati v. 
Narasimha, 1. L. R. 11 Mad. 210, followed. 
VenJcoba v. Siibbanna, 1. L. R. 11 Mad. 151, not 
followed. Gtjtta Saramma v. Mag anti Raminedtj 
(1908) . . . I. L. B. 31 Mad. 405 

10. — Civil Procedure 

Code (Act XIV of 1882), s. 43 — Cause of action — 
Whether same for a suit for specific performance of a 
contract to reconvey land and for the mesne profits 
of the property ' — Specific Relief Act ( 1 of 1877), 
s. 19. A suit for specific performance of a 
contract to reconvey a certain plot of land after 
its breach, and the claim for mesne profits of the 
property to which the plaintiff is entitled in 
consequence of the delay on the defendant’s part 
to execute the reconveyance, are based on the 
same cause of action. A plain lift* instituted a suit 
for the specific performance of a contract to 
reconvey a plot of land, in which he did not 
claim mesne-profits to which he was entitled in 
consequence of the defendant’s delay in per- 
forming the contract ; subsequently to the decree 
for specific performance he brought another suit 
for the mesne-profits : Held , that the plaintiff’s 
suit for mesne-profits that accrued due before the 
institution of the suit for specific performance was 
barred under s. 43, Civil Procedure Code. Ganesh 
Ram Pal r. MoheshRam Pal (1909) 

13 G. W. X. 609 

11. — Suit for posses- 

sion, no bar to subsequent suit for arrears of rent. 

A suit to eject a tenant holding under a lease is 
not a bar under s. 43 of the Code of Civil 
Procedure to a subsequent suit to recover arrears 
of rent under the terms of the lease. The claim for 
rent is a distinct cause of action from that for the 
recovery of possession — the former arising when 
the rent accrues due and the latter when the 
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tenancy determines. S. 43 requires only the 
joinder of claims arising out of the same cause of 
action and not claims arising out of any obligation 
created by the contract which creates the obligaton 
on which the cause of action is based. Subkaya 
Chetti. v. Rathnaveltt Chetti (1908) 

I. L. B. 32 Mad. 330 

12. s. 43 and s. 13, Expl. II— 

Suit on one mortgage no bar to subsegment suit on 
another mortgage of same property. A suit brought 
by A against Ron an alleged mortgage which was 
dismissed, is no bar to another suit by A against B 
on another mortgage in respect of the same pro- 
perties under ss. 43 and 13 of the Code of Civil 
Procedure. Rcmgasami Pillai v. Krishna PilJai , 
1. L. R. 22 Mad. 259, overruled. Ramaswami 
Ayyar v. Vyithinatha Ayyar, 1. L. R. 26 Mad. 760, 
followed. Veer ana Pillai v. Muthukumara Asary, 
1. L . R. 27 Mad. 102, followed. Thexkaikat 
Madathil Raman v. Thirttthiyil Krispinen 
Nair (1905) . . I. L. B. 29 Mad, 153 

ss. 43, 111. 

See Suit, maintainability vf, 

I. It. b: 32 Calc. 654 

1. ss. 43, 373 — Suit — Omission of 

part of claim — Withdrawal without leave — Fresh suit 
for claim omitted, if barred— Leave to withdraw on 
condition — Non-fulfilment of condition— Effect.' If 
a plaintiff withdraws from a suit without the leave 
of the Court, s. 43 of the Civil Procedure Code is a 
bar to his instituting a fresh suit in respect of any 
portion of the claim w T hieh he may have omitted 
to include in his previous suit. The same conse- 
quences follow' when a plaintiff is allowed to with- 
draw with liberty to bring a fresh suit on condition 
of paying the defendants’ costs w ithin a certain 
time and fails to pay such costs within that time. 
Hare Rath Das v. Hossain Ali (1905) 

10 C. W. N. 8 

2. — Limitation Act 

(X V of 1877), Sch. 11, Art. 106 — Suit for division of 
alleged partnership assets — Separate suits for property 
at different places. The plaintiff sued for possession 
of one-half of certain property in the Mcradabad 
district, alleging that it had been purchased out of 
the profits of a partnership subsisting between 
himself and the defendant. Other similar property 
in Nairn Tal was mentioned in the plaint, but the 
plaintiff said he would bring a separate suit in res- 
pect of that property. The first suit was withdrawn, 
but without permission being granted to bring a 
fresh suit. Subsequently a second suit was brought 
in Naini Tal respecting the property there. 
The plaintiff alleged himself to be in possession of 
this property, but. it was found that he was not. 
Held, that the second suit was barred by the opera- 
tion of s. 43 as w^ell as of s. 373 of the Code of Civil 
Procedure, as also, on the finding that the partner- 
ship had been dissolved more than three years 
before suit, by Art. 106 of the second schedule to the 
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CIVIL PROCEDURE CODE, ACT XIV 

OP 1882 {ACT X OF 1877)— contd. 

— ss. 43, 373 — concld, 

Limitation Act. Niaz Ahmad v. Abdul Hamid 
(1908) . . . I. Xi, R. 30 AH. 279 

s. 44. 

See Hindu Law. 

I. L. R. 31 Gale. 262 ; 

L. R. 31 I. A. 10 ; 

8 C. W. 1ST. 146 

See Joinder of Causes of Action. 

7 C. W. jST. 353 
I. L. R. 24 All. 358 
I. L. B. 25 AIL 229 

1. — Civil Procedure j 

Code ( Act XIV of 1882), ss . 44, «, 622 — Suit to \ 

recover immoveable property and for declaration of j 
right of way— Joinder if illegal — c 4 Immoveable pro- ; 
periy ” — Interference by High Court in revision, j 
A right of way is immoveable property, and ! 
there is nothing in 8 . 44 of the Civil Procedure j 
Code (Act XIV of 1882), repugnant to the inter- j 
pretation of the term immoveable property as j 
including a right of way. Fadu Jhala v. Gour ! 
Mohun Jhala , I. L. E. 19 Calc. 544 ; Mangaldas 
v. Jew mram, I. L. E. 23 Boon. 673 ; Maharana 
Futteh Sangji Jaswant Sangji v. Dessai Kullian- 
raiji Hekoomutraiji, 21 W. E. .178 , and Kristodhoiie 
Mitter v. Nandarani Basses, /. L. E. 35 Calc. 
889 , referred to. Provided that no danger 
of injustice arises, the section should be liber- 
ally construed. Where a plaintiff sued for re- 
covery of possession of two adjacent plots of land 
and for declaration of his right of way over the 
road between them, and it appeared that the wit- 
nesses who would prove acts of dispossession of the 
plots of land and the closing of the right of way 
would be probably identical and that nothing 
could be gained by compelling the plaintiff to bring I 
two suits for the redress of what really appeared to j 
be one wrong : Held, that the High Court would 
not interfere under s. 622 of the Code to set aside 
the orders cf the lower Courts allowing the plaintiff 
to proceed with the suit. Be joy Chandra Nag 

v. Bunku Behai; i Mazumder (1909) 

IS C s W. 25T. 451 

2. — ~ — - — . Buie (6 ) — Meaning of the 
rule — Claim by an heir 44 as such.” H brought 
a suit against M and others, the executors of 
I, in which two causes of action were united. 
One was in respect of property in the possession 
of the defendants which the "plaintiff claimed i y 
right of inheritance to her father E. S., and A., 
his widow. The other claim was in respect of 
money alleged to have been paid bv the plaintiff 
to I. and invested by him on her “behalf. The 
defendants contended that there was a misjoinder 
of causes of action : Held per Batty, J., follow- 
ing Ashabai v. Haji Tyeb Ilaji Eahimtulla, I. L. 

E. 6 Bom. 399, that there was a misjoinder within 
the meaning of s. 44 (b) of the Civil Procedure 
Code. The plaintiff appealed. Held (reversing 
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_ s, 44 — concld. 

the decision of the lower Court), that the first of the 
two causes of action above set out was not a claim 
by an heir as such. Ashabai v. Haji Tyeb Haji 
Eahimtulla , I. L. E. 6 Bom. 399, not followed. Per 
Jenkins, C.J. Those to whom rule ( h ) of s. 44 of 
the Code relates have the common characteristic 
that they owe their legal condition to the death of 
another. But there are others of whom this can be 
predicated as, for instance, legatees or next-of-kin, 
i who are not named in rale (b)(1). Executors, admi- 
nistrators, and heirs have the characteristic in com- 
mon, not shared by legatees and next-of-kin, namely, 
that not only do they acquire title from the deceased, 
but they may represent him. In this is to be found 
the clue to the meaning of the rule. Hafizaboo 
v. Mahomed Cassum (1906) 

I. L. B. 31 Bom. 105 

ss. 44, 45. 

See Parties . I. L. B. 33 Caie. 425 

s. 45. 

See Agra Tenancy Act. 

I. Ii. R. 29 AH. 18 
See Joinder of Causes of Action. 

I. L. B. 33 Calc. 601 
See Multifariousness. 

I. L. B. 29 Gale. 257 
See Rent, suit for . 5C.W. H. 880' 

— Misjoinder of causes of action — Multi famousness- 
—Property claimed tinder one title from defendants 
professing to hold under various titles. The plaintiff 
sued as heirs of their father to reco ver various por- 
tions of their father’s estate from the hands of differ- 
ent alienees. Held, that the fact that the defend- 
ants set up different titles to the various portions- 
held by them would not make the suit bad for mul- 
tifariousness. The plaintiffs had one cause of action, 
namely, the right on the death of their father to 
recover their shares of his property. Ganeshi Lai 
v Khairati Singh, 1. L. E. 16 All. 279, distinguished. 
Ishun Chunder Hazra v. Eameswar Mondol, I. L. R. 
24 Calc. 831 , Nundo Kunwar Naslcer v. Bonomali 
Gayan, I. L. E. 29 Calc. 87 h Indar Kuar v. Guy 
Prasad, I . L. E. 11 All. 33 , and Mazkar Ali Khan 
v. Sajjad Husain Khan, I . L. E. 24 All. 358 , referred 
to. Parbati Kunwar v. Mahamud Fatima (1907) 
I. L. B. 29 All. 267' 

s. 48L 

See Limitation Act, 1877, s. 4. 

I. Xi. B. 27 Bom. 330 

ss. 48, 230, 234. 

Act, Sch. II, Art. 180. 

I. L. B. 36 Calc. 543- 

— ss. 49-54 (1859, ss. 26-32). 

See Plaint. 
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CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877) — contd, 

s. 50. 

Sue Plaint — 

Poem and Contents of Plaint — 
Cause of Action ; 

0 C. w. X. 585 
Amendment of Plaint. 

I. L. R. 80 Calc. 099 

— — fry person claiming 

under Will — Probate — Mofussil of Bombay Presiden- 
cy, There is no law at present in force in the mo - 
fnssil which obliges a person claiming under a will to 
obtain probate of the will, or otherwise establish 
his right as executor, administrator, or legatee before 
he can sue in respect to any property which he claims 
under the will. In any suit or proceeding instituted 
by him, it is for the Court in which the suit or 
proceeding is pending to determine, for the purposes 
of such suit or proceeding, whether the will is 
genuine and valid, and. confers upon the plaintiff or 
applicant the right which he claims. Bhagvan- 
sang v. Bechardas . I. L. R. 6 Bom. 73 

But see now Probate and x^dministration Act 
(V of 1881). 

s. 52 — Suit — Wrong party. S. 27 of 

the Civil Procedure Code is applicable in cases 
where by bond fide mistake, whether of law or fact, 
actions have been brought in the name of a wrong 
person. Seshamma v. Ghennappa , I. L. R. 20 Mad. 
467 ; Duckett v. Cover, 6 Gh. D. 82 , referred to. 
G-opal Das Agakwala v. Budeee Das Sureka 
( 1906) . . . . 10 C. W. 17. 662 

s. c. I. L. R. 33 Gale. 657 

' - s. 53 (1859, ss. 29 and 32). 

See Appellate Court — 

Exercise of Powers — Special 
Cases — Plaint, amendment of. 

5 C. W. 1ST. 273 
Interference with, and power to 
vary, order of Lower Court. 

I. L. R. 30 Gale. 516 

See Plaint — 

Amendment of Plaint. 

Rejection of Plaint. 

S. 53 — Plaint — Misjoinder of causes 

of action — Misjoinder discovered after framing of 
issues — Amendment of plaint. OnhBaij Nath sues 
as adopted son of Hira Lai, deceased, to recover the 
estate left by Hira Lai. With him was joined as 
plaintiff a daughter of Hira Lai, who prayed that, 
if the adoption were not proved, she might recover 
the estate for herself and her two sisters. Objec- 
tion was taken that the suit was bad for misjoinder, 
but notwithstanding this, issues were framed. 
Subsequently the Court ordered the plaintiffs to 
amend the plaint, having elected which of them 
should continue the suit. Held, that, whilst there | 
was undoubtedly a misjoinder of parties and causes I 
of action, the order passed by the Court <was 
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erroneous, inasmuch as after the framing of issues 
the plaint could only be amended by the Court 
itself. Baij Nath v. Chhowaeo (1904) 

I. L. R. 26 All. 218 

s. 54 (1859, ss. 31, 32). 

See post , s. 424 . I. L. R. 25 All. 187 

See Limitation Act, 1877, s. 4. 

I. L. R. 15 All. 65 
I. L. R. 20 Calc. 41 
I. L. R. 20 Mad. 319 
I. L. R. 27 Bom. 330 
See Plaint — Rejection of Plaint. 

See Platnt— Return of Plaint. 

1. Plaint insufficiently stamped. 

— Power of Court to grant time for making good the 
deficiency— Limitation. When a Court fixes a 
time under cl. (a) or cl. (5) of s. 54 of the Code of 
Civil Procedure, it must be a time within limitation. 
S. 54 does not give a Court any power to extend 
the ordinarily prescribed period of limitation for 
suits. Moti SJtahu v. Chhatri Das , I. L. R. 19 Gale, 
780, and Yakut-un-nissa Bibi y. Kishoree Mohon 
Roy, I. L. R. 19 Calc. 747, discussed. Jainti 
Prasad v. Bachhu Singh . I. L. R. 15 All. 05 

2. — — _ els. (a) and (b) and ss. 582 

and 683 — Original and Appellate jurisdiction of 
High Court. Cls. (a) and (6) of s. 54 of the Civil 
Procedure Code which are declared by s. 638 to be 
inapplicable to the original civil jurisdiction of truss 
High Court are also inapplicable to its appellate 
jurisdiction, notwithstanding the provisions of s. 
582. Balkaran Rai v. Gobind Natii Tiwari. 

I. L. B. 12 All. 129 

3. — Rejection of 

plaint— -Costs of appeal when the appellant did 
not present his case in the proper light to the 
Court of first instance. If a plaint be presented 
upon insufficient stamp and the deficit Court- 
fee be not put in within the time allowed by 
the Court, the Court ought to reject the plaint. 
But if on the date on which the deficit Court- 
fee is ultimately putin, the suit of the plaintiff 
be not barred by limita tion the plaint may be regard- 
ed as if it was presented for the first time on that 
date, and the suit ought to be proceeded with. 
Brahmoyi Dasi v. Audi Si, I. L. R. 27 Calc. 376 , 
referred to. As the plaintiff (appellant) did not 
present the matter to the Munsif in the proper light, 
it was ordered that he should pay the costs of the 
respondent in the High Court, although the appeal 
was decided in his favour. Hara '’Kumar Pal 
Chowdhury v. Shaikh Safatullah (1905) 

9C.WX 844 

4. — — - Rejection of 

plaint — Procedure — Plaint not to be rejected in part. 
Held , that under s. 54 of the Code of Civil Pro- 
cedure a Court cannot reject a plaint in part. 
Ra&hubans Puri v. Jyotis Swarupa (1907) 

I. L. R. 29 All. 325 


— J 
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— — s. 54, el. (b) — 

See Plaint, rejection of. 

I. L. R. 34 Calc. 20 
See Limitation Act, s.4. 

I. L. R. 32 Mad. 305 

ss. 55, 502, 580 — 

See Burden of Proof. 

I. L. R. 29 All. 184 

s . 50 (1859, s. 38L 

See Appeal-Acts— Act XXVI of 1867. 

6 B. L. R. Ap. 11, 12 
7 B. L. R. 063, 804 note 

sasr; li 57 ' 1859 - »■ »«■ ** xxiii 

See Plaint— Return of Plaint.’ 

s. 59 (1859, s. 39). 

See Production of Documents. 

. ~ ; s * 59 — High Court Rule 162— Prac- 

tice-— Inspection of documents not referred to in the 
plaint— Right of defendant to inspect last documents j 
before filing his written statement. S. 59 of the Civil 
Proeedure Code requires a plaintiff to annex tc his 
piamt a list of documents on which he intends to rel v 
at the hearing. It has heretofore been the practice 
not to order inspection of documents other than 
those referred to in the plaint or relied on in 
the list annexed to the plaint till after the written 
statement is filed. This is not an inflexible rule 
m i - c&ses, for there may be many cases where it 
would be imperative to order the plaintiffs to pro- 
duce and give inspection to the defendant before 
he has hied his written statement of a document or 
documents, which they may not have mentioned 
m their plaint or enumerated in the list of docu- 
ments annexed thereto. Khetsidas v. Naeotuai- 
das (1907) . . . I. L. R. 32 Bom. 152 


— ss. 59, 82, 83. 
See Appeal . 


13 C W. N. 797 


s. 63 (1859, s. 39, para. 4). 

See Production of Documents. 

I. L. R. 8 Bom. 377 
I. L. R. 8 Mad. 373 
I. L. R. 22 Bom. 971 

SB. 66 and 67 (1859, s. 42 )— Order 

or personal appearance — Hearing ex-parte. An 
rder may be made for an ex-parte hearing on proof 
of service of summons issued under s. 42, Act VIII 
of 1859. Kistodhone Dutt v. Nilmoney Singh 

Cor. 3 

———88.68, 69, 96, 100, 101,112 and 
Xlii— Practice— , Ex-parte decree— Suit set down for 
nearing before the date fixed in the summons— High 
It is not open to a 
piamtifi to obtain an ex-parte decree before tbe 




^ if- 


procedure code, act xrv 

OE 1882 (ACT X 03? 1877)— contd. 

- flQ ss. 68, 69, 96, 100, 101, 112 and 

Ito 1 Lo— conoid, 

returnable date mentioned in the summons. Dhi- 
RAJLAL V. HokmuSJI (1908) 

I. L. R. 32 Bom. 534 

— - — s. 09 (1859, s, 45) — Allowance of 
time for appearing and answering. Under s. 45 of 
the Code of Civil Procedure, a defendant in a suit is 
entitled to 4 ‘ sufficient time to enable him to appear 
and answer in person or by pleader”. What may 
be sufficient time 55 in a particular case can only 
be determined by considering the peculiar circum- 
stances of the case. Where the time allowed is 
manifestly insufficient, an Appellate Court will 
interfere. Khadab Bui v. Rahiman Bhi. 

3 Mad. 107 

- - — ss, 73, 75, 82, 022 — Substituted service 

can only be made token defendant keeps out of the 
way or where the summons cannot be served in 
the ordinary way. Whenever it is practicable, the 
service of summons must, be in person under ss. 73 
and 75 of the Code of Civil Procedure ; and it is 
only when reasonable grounds exist for believing 
that the defendant is keeping out of the way to 
avoid service, or that for other reasons it cannot 
be served in the ordinary way, that substituted 
service should be ordered. Subramania Pillai v. 
Subramania Ayyar , 1. L. R. 21 Mad. 419 , followed. 
Sankaralinga Mudali v. Ratnasabhapati Mudali, 
I. L. R. 21 Mad. 325, distinguished. Abraham 
j Pillai v. Smith (1906) . I. L. R. 29 Mad. 324 

> s. 74. 

See post , s. 80 . 13 C. W. 3BT. 490 

* — * ss, 74 and 76 — Effect on those sections 

of s. 443 of Code of Civil Procedure — Service of sum • 
mons on minors. Ss. 74 and 76 of the Code of 
Civil Procedure are controlled by s. 443 of the said 
Code. Jatindea Mohan Poddar v. Seinath 
Roy • * * . I. L. R. 26 Gale. 207 

* ss. 75-89. 

See Process, service of. 

See Summons, service of. 

s. 80. 

See Summons, service of. 

I. L. R. 24 AIL 302 

1. . s. 80 — Appeal — Respondent - — 

Service of notice — Failure to carry out the require- 
ments of the Code ( Act Xi V of 1882). A bailiff, who 
was deputed to serve notice of an appeal on the 
respondent, affixed a copy of the notice on the outer 
door of the respondent’s house under s. 80 of the 
Civil Procedure Code (Act XIV of 1882), and 
reported as follows — 44 The respondent wes not 
found, his adult undivided son having refused 
to receive copy of the notice, it was affixed to 
the front door of his house.” Held, that 
the service of the notice was not proper. The 
repeat was merely a statement that the respondent 
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could not be found and the serving officer was 
not shown to have carried out the requirements 
of the Civil Procedure Code (Act XIV ' of 1882). 
Rajendro Nath Sanyal v. Jan Meah , 1. L. R. 26 
Calc. 101 , and Sakina v. Gauri Sahai , I. L . R. 24 
All. 802 , referred to. Sakharam v. Padmakar 
(1906) . . . . I. L. R. 30 Bom. 023 

2. * Summons — Service 

on defendants , members of 'partnership firm — Service 
on manager— Civil Procedure Code ( Act XIV of IS 82), 
ss-^74, SO — “Unless the Court otherwise directs .” 
In a suit instituted against a partnership firm, all 
the members whereof were non-residents at the 
place in which the business was carried on, service 
of summons could not be made according to the 
provision of s. 80 of Act XIV of 1882, on the refu- 
sal of the manager of the firm to accept service, by 
affixing a copy of the summons on the outer door 
of the house in which the business was located. 
S. 80 contemplates that the persons sought 
to be served should be residing at the house. 
But service so effected was properly made in 
accordance with s. 74 of the Act, which con- 
templates service on the person having manage- 
ment- of the business “'unless the Court otherwise 
directs. 55 These words do not imply that in such 
a case the peon must go back to the Court and 
secure an order from it expressly authorising 
service in one of the ways mentioned in the proviso 
to s. 74. Akhoy Kumar Saha v. Nagendra 
Lal Chowdhury (1909) . 13 C. W . N*. 490 

ss. 82, 174. 

See Court Fees Act, s. 28. 

See Penal Code, ss. 225B and 353. 

s. 87 — Prisoner’s Testimony Act 

(XV of 1809), ss. 15 and 16— Act XV of 1869 , 
5. 16— Signature of Jailor— Judicial Notice. The 
Court will take judicial notice of the signature of 
the jailor under s. 16, Act XV of 3869, Prisoners 5 
Testimony Act. Tamoe Sing v. Kalidas Roy 

4 B. L. R. O. C. 51 

ss. 88, 90 — Execution — Mortgage 

decree— Transfer of Property Act (IV of 1882), ss. 

88, 90 — Recovery of balance due on mortgage 

Civil Procedure Code (Act XI V of 1882), s. 230— 
Decree for payment of money— Limitation— Con- 
tinuation of previous application for execution. A 
combined decree under ss. 88 and 90 of the Transfer 
of Property Act is contrary to the procedure pre- 
scribed by that Act. When such a decree is passed 
and the decree-holder proceeds to execute it for the 
realization of the balance after the mortgaged pro- 
perty has been sold, the provisions of s. 230 of the 
Civil Procedure Code shall apply, and an applica- 
tion for execution after the expiry of twelve years 
from the commencement of proceedings against 
the person and other property of the judgment- 
debtor will be barred. Kartic Nath Pandey v. 
Juggernath Ram Marwary, I. L. R. 27 Calc. 285, 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OP 1877)— contd. 

ss. 88, 90 —concld. 

explained. Fazil Hoivladar v. Krisha Bundhoo 
Ray, I. L . R. 25 Calc. 580, referred to. Jadunath 
Prasad v. Jagmohan Das, I . L . R. 25 All 541 , 
dissented from. Chandi Charan Roy Chowbhry 
v. Ambica Charan Dutta (1904) 

I. L. R. 31 Calc. 792 

s. 89— 

See, Summons, service op. 

I. L. R. 23 All. 99 

ss. 89, 104 — Civil Procedure Code 

(Act XIV of 1882), ss. 244, 258 — Preliminary mort- 
gage decree— Payment before decree absolute — 
Adjustment of decree-?— Lim itation Act (XV of 1877), 
Sch. II, Art. 17 3A. A Court to which an application 
is made under s. 89 of the Transfer of Property 
Act has full power to ascertain what balance of 
the mortgage-debt is really outstanding at the time 
of the application and to make the order absolute for 
the realisation of that amount only. S. 258 of the 
Civil Procedure Code does not apply to an applica- 
tion made under s. 89 of the Transfer of Property 
Act, that section not having been made applicable 
by any rule issued by the High Court under s. 104 
of the Transfer ci Property Act ; consequently Art. 
173 A of Sch. II of the Limitation Act does not 
apply to the case of any payment made before a 
decree absolute is made. Any question that arises 
as to an order absolute for sale is not a question 
relating to the execution of the decree. Kedar 
Nath Raut v. Kali Churn Ram , I. L. R. 25 Calc . 
703 ; Tiluck Singh v. Parsotein Prosad, I. L. R. 22 
Calc. 924 ; Akikunnissa Bibee v. Boop Lal Das, 
I. L. R. 25 Calc. 133 ; and Ajudhia Persad v. Buldeo 
Singh, I . L. R. 21 Calc . 818, relied, on. Hatem 
Ali Khundakae v. Abdul Gaffur Khan (1904) 

8 C. W. ET. 102 

X. ?>. 97 (Act XXIII of 1801, 

s. 5) — Default in depositing allowance for 
notice to defendant — Dismissal of suit. Where 
the Court of first instance ordered a eo-defendant 
to be joined in the suit, but the plaintiff failed to 
pay the allowance necessary for the purpose of 
causing a notice to be served on such co-defendant, 
who accordingly did not appear at the hearing : — 
Held, that the proper course for the Court to have 
adopted was to dismiss the suit under s. 5 of Act 
XXIII of 1861. Semble: The provisions contained 
in the first portion of s. 5 of Act XXIII of 1861 are 
imperative. Abas v. Ibrahimji 

5 Bom. A. C. 119 

2. — Default in deposit- 

ing allowance for notice to respondent. A notice to a 
respondent having been returned unserved, owing 
to the omission on the part of the appellant to 
deposit the requisite talabana in the proper Court, 
the default under ss. 5 and 6, Act XXIII of 1861, 
was held to be in no way excused by the fact of its 
having been committed by an ignorant karpardaz 
or man of business, whom appellant chose to employ 
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CIVIL PEOCEDUEE CODE, ACT XIV 
OE 1882 (ACT X OE 1877) — contd . 

s. 97 (Act XXIII of 1861, a 5)— 


rather than a vakil. Peak Chunder Roy v. 
JUGGESSUR MOOKERJEE , . 11 W. B. 417 

ss. 97, 98. 

See Appeal — Default in Appearance. 

I. L. B. 10 Mad. 270 

. — — 7 — ~ P^fanlt in appearance of part- 
1©S, A District Munsif struck a case off the 
file of his Court on neither party appearing. Held , 
that the order to strike off the ease was illegal. 
Alwar v. Seshammal . I. Xj. B. 10 Mad. 270 

1. SS. 98, 99, (1859, s. 110)— Kes. 

of case struck off by mistake as 

being compromised. It is incidental to every I 
Court of Justice to be able, in its discretion, to \ 
restore to its files any case which it has itself j 
removed therefrom undetermined. Been Dyal j 
Par am a nick v. Ram Coomar Chowdbry 

9 W. B. 288 ; 

2. . Default in appearance— 

Inability to attend, Tue affidavit of a party alleg- 
ing inability to attend from illness is not enough 
to satisfy the Court, but for this purpose there 
must be a medical certificate, or the affidavits of 
third parties. Dhunsook Doss v. Hurry Baboo 
Bourke O. C. 115 

- — ; — — — — — — — Case struck out for 

default in appearance. Where a case had been j 
struck out for non-attendance of the parties, an 
order was made for its restoration on an affidavit 
that the absence of the parties was owing to an 
understanding between them for an adjournment, 
and that the plaintiff had a case on the merits. 
The order was made apparently under s. 119. 
Damoodur Doss v. Choonee Btbee 

Cor. 120, 123 : 2 Hyde 218 

— — — - Practice. When 

a case has been struck out in consequence of the 
-appearance of the plaintiff, the Court will 
grant a fresh summons. Peary Mohun Doss v. 
Parbutty Churn Mookerjee 

1 Ind. Jur. 35T. S, 40 

7 — ” — — Dismissal for de- 

fault in appearance— Non-appearance of plaintiff — 
Fresh suit When a suit is dismissed for default of 
the plaintiff, and no appearance has been entered 
by the defendant, the plaintiff can, under s. 110, 
Act VIII of 1859, bring a fresh suit after, a lapse 
of thiity days, if it be not otherwise barred by Lapse 
Nabadwip Chandra Sirkar v. Kalin ats 
• . S B. L. E. Ap. 130 

See Pogha Mahton v. Gooroo Baboo. 

24 W. E. 114 
■ - Default in appearance— Act 

JLAJ.ll of Idol, s. 38 — Proceedings in execu - 
U 2 n ,o t!: ecree ' Tile Provisions of s. 110 of Act VIII 
ot 1S5J arc properly applicable under s. 33 of Act 


CIVIL PROCEDTJEE CODE. ACT XIV 
OE 1882 (ACT X OF 1877)— contd. 

ss, 98, 90 — concld. 

XXIII of 1861 to proceedings in execution of decree. 
Kajpal v. Chooramun . . 4. H. W. 10- 

See Seetul Pershad v. Mahomed Kttreem 
^ HA3S ' 5I,¥. 164 

~ — ~ — ~ — 99 (1859, s. 110 : Act 

XXIII of 1881, s. 7) — Failure of plaintiff to pay 
L our t- fee for issue of summons — Non-appearance 
of defendant— Act VIII of 1859, s. 110— Act XXIII 
of 186/, ss. 6, 7— Fresh suit. Where the plaintiff 
in a suit failed to deposit talabana required for the 
purpose of issuing summonses to certain persons 
whom it was proposed to make defendants in addi- 
tion ^to the original defendants in such suit, and 
the Court on that ground irregularly dismissed such 
suit as against such original defendants by an order 
purporting to be made under s. 110 of Act VIII 
of 1859 on a clay previous to that fixed for the 
hearing of such suit: Held , that such order of 
dismissal did not preclude the plaintiff from institut- 
ing a fresh suit. Gulab Dai v. Jiwan Ram 

I. Is. B. 2 All. 318 

2. and s. 97 (Act XXXIII of 

1881, s. 7 and. s. 5) — Neglect to deposit talab- 
ana for application to execute decree. A decree - 
holder having allowed the term of three years to 
run within a very few clays of expiry before apply- 
ing for execution, and then, though allowed five 
clays to pay talabana, having neglected to do so, 
his application w as found to be not bond fide. Held , 
that s. 7, Act XXII 1 of 1861, did not apply to the 
case, that sec tion applying only to suits dismissed 
under the provisions of s. 5 of that Act. Taruch 
Chunder Chuckerbutty v. Huro Chunder 
Chuckerbutty . . 15 W. B. 473 

3. — - — - and s. 98 — Application that Ap- 
pellant be required to give Security — Order directing 
appellant to show cause — Absence of Counsel to 
support application — Dismissal of application — ■ 
Application to restore case to register — Civil Pro- 
cedure Code , s. 647. A petition was made under s. 
oI9 of the Civil Procedure Code, praying that an ap- 
pellant might be required to give security for the 
costs of the appeal. The ground upon which the 
petition was based was that the appellant was 
not pecuniarily in a position to pay the costs of the 
appeal if it should be dismissed. An order was 
passed directing the appellant to show cause why 
the prayer of the petitioner should not be granted. 
\Vhen the petition came on for hearing, no one 
appeared to support it or to show cause against it, 
and it was accordingly rejected. An application: 
was subsequently made on behalf of the petitioner 
praying that the case might be restored to the 
register on the ground that counsel for the petitioner 
was absent on the occasion of the hearing for 
fifteen minutes only, and that, as no one on behalf 
of- the appellant had appeared to show cause, the 
petition should have been granted, and the 
absence of petitioner’s counsel was immaterial. 
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CIVIL PROCEDURE CODE, ACT XIV 

OE 1882 (ACT X OE 1877)— conU. 

s. 99 — condd* 

Held , that the matter was dealt with by s. 98 
of the Civil Procedure Code, and that s. 647 
of the Code, prescribing that the procedure 
laid^ down for suits should be followed as far 
as it could be made applicable in proceedings 
other than suits, made s. 99 the rule by which the 
Court was to be guided. Held , also, that, although 
no general rule could be laid down that the absence 
of counsel, when a case has been called on, should 
be treated as by itself a sufficient reason for restoring 
to the register either a regular suit, or an appeal, or a 
miscellaneous application, but each case of the 
kind must be dealt with according to its own parti- 
cular circumstances, in the present ease, taking the 
circumstances into consideration, an absence of 
counsel for fifteen minutes was not enough to 
preclude the Court from restoring the petition to 
the register. Lacemi Chain 7 d v. "Cutto Bai 

I. L. R. 7 All. 542 

4. — Practice — Costs — 

Appeal from order as to costs — Dismissal of suit 
for non-appearance — Restoration of suit to file 
an application of plaintiff -—Order that plaintiff 
should pay the general costs of suit, A Judge, when 
restoring a suit to the file under s. 99 of the Civil 
Procedure Code (Act XIV of 1882), has no jurisdic- 
tion to. pass at that time any order as to the general 
costs of the suit. Krishna Vithal Poole v . 
Ganesh Bhaskar Tilak (1901) 

I. L. R. 26 Bom. 201 

5. — - Civil Procedure Code, 

s. 43 — " Sale of mortgagee property in execution of money 
decree held by mortgagee — Sale set aside — Subsequent 
suit for sale on the mortgage. Where a mortgagee 
had brought the mortgaged property to sale" in 
execution of a simple money decree held by him 
against the mortgager, and such sale was set aside 
with regard to the provisions of s. 99 of the 
Transfer of Property Act, 1882, it was held that the 
mortgagee was not debarred from subsequently 
bringing a suit for sale on his mortgage, notwith- 
standing s. 48 of the Code of" Civil Proce- 
dure. Azim-ulla v. Nuzm-un-nissa, 1. L. R. 16 
All. 415, and Govind Hari Dev. v. Para shram, 
Mahadev J osiii, 1. L. R. 25 Bom. 161, referred to. 
Bhola Nath v, Muhammad Sadiq (1904) 

I. L. R. 26 All. 223 

s.'99A. 

See Principal and Surety — Discharge 
of Surety . I. L. R. 14 Bom. 267 
See Summons, service of. 

I. L. R. 13 Bom. 500 

— — — — — Suit for profits — Previous 

suit dismissed , because one of the defendants not 
summon'd A suit for profits for the years 1301 
and 1302 Fash, brought by the present plaintiffs 
against the appellant and two other defendants, 
was dismissed owing to the plaintiff’s failure to 
cause one of the defendants to be summoned. The 


CIVIL PROCEDURE CODE, ACT XIV 
OE 1882 (ACT X OE 1877 )-contd. 


s. 99A — concld. 


i . > n i s now sued the same defendants for profits 
tor the years 1302, 1303 and 1304 Easli. HM, 
that It was open to the plaintiffs, subject to the law 
oi limitation, to bring the present suit and that the 

oq T W f S J'° V n r T d by the embodied in s. 

99 A cf the Code of Civil Procedure. Sita Ram 
feiNGH v. Pokhpal Singh (1906) 

I. L. R. 28 All. 749 


1. : S. 100 — -Procedure where plaintiff 

appears but defendant does not — Hearing ex -parte . 
When the plaintiff in a suit appears at the hearing 
and the defendant does not appear, the proper 
procedure to fellow is that prescribed by s. 100 of 
Act X cf 1877, whether the defendant has been 
summoned only to appear and answer the claim, or 
has in addition been summoned to attend and give 
evidence. It is not necessary, before proceeding 
to hear and determine a suit ex- parte under s. 100, 
that all the process prescribed by law for compelling 
the attendance of the defendant as witness should 
be exhausted. It is sufficient that due service of 
the summons upon the defendant is proved. If 
such proof is not given, the courses to be adopted 
are one or other of those mentioned in els. (b) and 
(c) of s. IOO, according to the circumstances of the 
case. Taruck Nath Mttllick v. Jeamat Nosya 
I. L. B. 5 Calc. 853 


2, '' — -Dismissal of suit for de- 

fault — A pplication to restore suit — Failure to serve 
notice of application — Second application for issue 
of notice — Practice, — Procedure — - Civil Procedure 
Code , 1882, s . 607 — Casts. A suit having been 
dismissed for plaintiff’s default, lie applied for 
the restoration of the suit to the file, and a notice 
was issued to the defendant to show cause why the 
suit should not he restored. The notice was. re- 
turned unserved owing to plaintiff’s neglect to point 
cut the defendant to the serving officer. The 
plaintiff having applied for a fresh notice, the Sub- 
ordinate Judge rejected the application., Held, 
that the Subordinate Judge had no power to reject 
the plaintiff’s application "for a fresh notice. S. 109 
of the Civil Procedure Code (Act XIV cf 1 882), 
which by s. 647 is made applicable to such a 
proceeding, only enabled him to order a fresh notice 
to issue, and, if lie thought proper, to order plaintiff 
to pay the costs occasioned by the necessary 
postponement. Lallubi-iax Bhajeeam v. Bai 
Magangavri . . X. L. R. 18 Bom. 59 

3. s. 100, para. 2, and s. 101 

(1859, s. Ill) — Non-appearance of defendant — 
Adjourned hearing — Costs, A case had been placed 
on the undefended board in consequence of the 
non-appearance of the defendant, and the hearing 
had been adjourned at the instance of the plaintiff 
to a subsequent day. On that day the defendant 
appeared, and it was contended that he could not 
be heard until he had shown good casue for his pre- 
vious non-appearance, or at least that the Court 
would put him on terms. The Court held that the 
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CIVIL PRO CEDURE CODE, ACT XIV 
OF 1882 (ACT X OP 1877 Leonid. 

' — ■ — s. 100 — concld. 

defendant was entitled to appear .as a right, and an 
application that he should pay the costs of a post- 
ponement was refused. The costs were ordered to 
be costs in the cause. Newton v. Kurneedhone 

9 B. L. R. Ap. 15 

,f: — — , s - 100 > P^a. 3 (1859, s. 113)— 

Adjournment for defendant to produce evidence where 
°'PP ear _ s > although proper notice not given . Where, 
it defendant had not appeared, the Court would 
have been hound, under s. 113, Act VIII of 1859, 
In a l C 30U J n . the bearing to a future day on the ground 
that sufficient time had not been given to him to 
appear and answer to the suit, it was held that his 
appearing ought not to put him in a worse position, 
•and that it was a reasonable request made on liis be- 
half by his vakil that time should be given to him 
to produce such evidence as he could in support of 
his case. Abdool Kureem v. Awiad 

18 W. R. 141 

5. — — 7* Service of sum - 

on defendant residing out of British India. 

. 9 ode Procedure is not limited 

application to defendants residing within 
^ ncJia - BaKIIR-UD-DIN V. GhaFUR-DD-DIN 
(19 °°) * • . I. L. R. 23 All. 99 


e. — ~.BB. 100, 108,157, 158, 022 — 

Adjourned hearing— Ex^parte decree— Revival of 
case. Where a suit was decreed ex parte on the 
adjourned day of hearing after taking evidence in 
the^case : Held that' the order was passed under 
s * 190 J ead ^ 1^7 of the Civil Procedure Code. 
Held, further, that the order could be set aside on 
an application under s. 108, Civil Procedure Code 
Mananmssa v. Ramhalpa Qorain , 1. L. R. 34 Calc. 

u V ’ /. quitc ^ Ue ° Gal Company, 
t % Principle. Sitara Begem 
v. Tulsi Singh, L L R. 23 All. 462, distinguished. 
•Nagendra Kijmar Ease v. Nabin Mandal (1908) 

I. L. R. 30 Calc. 189 

* s. 101. 

See post , s. 108 . 0 0. W. 1ST. 109 


See Appeal— Default in Appearance 

I. Ii. R. 8 All. 20 
I. I». R. 20 Rom. 730 

■r 7 T 7 - y*oom* Procedure Code (Act 

ss. 102 , 103, 588— Order under s. 102 
whether a decree and appealable as such . An order 
under s. 102 of the Civil Procedure Code dismissing 
a smt is as much a decree as an order under any 
■other section deciding a suit. The order comes 
within the definition 6 of a decree and is 2 
4 £ Ua p h a7 ? d mother v. Bhagirathi, 

w n asm m ; VfR a \ Y ' Ram Kiahen > AU > 

Char an Sin }£ r ' f nA P adJla Nath Singh v. Chandi 
\jiiaran Singh, I L. R. 30 Calc. 660, referred to. 


CXIHEL procedure CODE ACT YTV 
OI- 1882 (ACT X OF ^ 

s, 202 — concld . 

Gosto Behaey Saedak v. Haei Mohan Adah 
( j04) • • • • 8 C. W 3ST. 313 

ss. 102, 103 (1859, s. 114). 

See Appeal Default in Appearance 
1. Ii. X. 3 All. 292 
I. L. X. 9 All. 427 
See Dismissal foe Default. 

I. L. X. 30 Mad. 274 
See Dismissal of Suit. 

I. L. X. 34 Cale. 235 


i 1' ~fl — ~ — Dismissal of former suit foe 
default Tne plaintiff bought from X an esta°£ 
which X had purchased from G. L sued G ior 
confirmation of possession, and that suit was dis 
missed for default. The plaintiff’s purchase was 
maae pending that suit. I n a suit f J posse J on ' on 
tbe - aUeption of dispossession : Held, that the 
plamdff s smt was not, under s. 114 of Act VIII 0 f 
18oJ, barred by the former decision against L 
Mahabie Prasad v. Lala Ram 

5 B. L. X. 327 note : 11 W. X. 193 

2. —— First hearing of suit— Non- 

appearance — Civil Procedure Code JS59 «« 
110, 111, and 114. Semble: S. 114 as well V £ 
110 and 111 of the Code have reference only totbe 
first heanng of.the suit, which may be either on 

tn 7 L-T ed i n i the , summ0IJS or a subsequent 
rS! 1 ? Wh ‘° h suoh faring “»y have been adjourned. 
COMALAMMAL V. RtTNGASWAMY IYENGAR 

4 Mad. 50 

3. Abandonment of proceedings 

under s. 209, Act VIII of 1859 The 

abandonment of proceedings taken under s ‘><39 
Civil Procedure Code, 1859, does not amount to 
dismissal in default under s. 114, and is no bar to 
plaintiff s brmgmg afresh suit. Futteh Ali v 
KurkemAli . . . 10 W.E 61 

„, 4 '~ — Casein execution of decree 

obfeSm V d tt t01 ' S h3Ting aj3 * )earecl and raised 
objections to the execution of a decree tho 

Court after investigation proceeded to pass 

absence tf the decree-holder. 

Mders H4 0 e i aC fT fr, the CoUrt was take “ 
under s. 114, Code of Civil Procedure and that the 

decree-holder had no right of appeal Lt If a* 

IHAKOOE 1 !, yf ° X V; ehear “S- KalEEKeiSTO 
ahakoor v. Mahomed Radar . 12 W. R. 428 

5. — Dismissal for default— Part*, 

"m tol^f- reUef ■ S SU6d ^ esta^S 

ms claim to certain property, as the next heir 
of its former owner, on the death of whose o-rand- 

by detofW had b <*? ^ VoZ£Toi 
P.™ i j P i and obtained a decree. Upon this 
o '‘PPOftkd, and while the case was under appeal 

Sourfwafm^ *° f Wh0 on a PPKoatio r „tfthe 

k “ *, was “ ad ® a P art y to the suit. The ease was 
then remanded for further enquiry to the first Court 
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CIVIL PROCEDURE CODE, ACT XIV 

OP 1882 (ACT X OP 187 B)— contd. 

ss. 102, 103 —contd. 

which dismissed the claim on account cf default of 
both plaintiff and defendant. B then applied for 
opportunity to show that he had not been in default, 
but his application was rejected on the ground that 
lie was no party to the suit. He then appealed, but 
the Judge also ruled that he was no party. Held , 
that, when the case was remanded for re-trial, some 
cl ate should have been fixed for the re-hearing, which 
would have given the parties opportunity to appear 
and take measures to carry on the suit, and that 
the Judge’s decision must be set aside, H having 
been in reality a party to the suit. Haradhtin 
Chttckerbtttty v. Protab Narain Chowdry 

14 W. R. 401 

6. - Hon-attendanee of plaintiff* 

The dismissal of a suit for the plaintiff’s non-attend- 
ance is a highly penal matter, and the punish- 
ment ought not to be inflicted unless after a dis- 
tinct order to attend, and upon proof that the 
plaintiff has deliberately disobeyed the Court’s 
order. Pearee Mohttn Bose v. Hurish Chttnder 
Ghose. . . . . .17 W. R. 141 

7. Order striking off suit. An 

order made in a suit 4 4 number kharij or struck 
off ” is not a passing of judgment against the 
plaintiff by default under s. 114, Act VIII of 1859, 
precluding him from bringing a fresh suit in res- 
pect of the same cause of action. Khoob Lall 
Singh v. Toolsee Singh . . 17 W. R. 219 

8. __ Suit struck off for default — 

Appeal — Civil Procedure Code , 1S59 , ss. Ill, 119. 
In a ease struck off for default, if the order has 
been properly made under Act VIII of 1859, s. 114, 
the remedy is by motion under s. 119, if im- 
properly mader it is open to appeal. Ultjck 
Monee Chowdhain v. Panch Coomar Chunder 
Chowdhey .... 21 W. R. 124 

9. — Identity of causes of action 

in two suits, notwithstanding difference of 
relief claimed. To a suit brought in 1883, 
for redemption of a mortgage made in 1853, of 
villages in Oudh, subsequently included in the 
mortgagee’s talukhdari estate and sanad, the 
defence was that the mortgagor having brought a 
suit in 1864 to redeem, and not having appeared at 
the hearing, in person or by pleader, judgment was 
passed, the mortgagee having appeared to defend 
against the plaintiff under s. 114 of Act VIII of 1859. 
Held, that, although the plaintiff, who had claimed 
in the prior suit the under -proprietary right in 
virtue of a sub-settlement, claimed in the present 
suit the superior proprietary right, the difference 
in the mode of relief claimed did not affect the iden- 
tity of the cause of action, which was in both cases 
the refusal of the right to redeem ; and that, under 
s. 114 of the Act, the judgment of 1864 was final. 
Shankar Baksh v. DayaI Shankar 

' I. L. R. 15 Gale. 422 
I». R. 15 I, A. 68 


CIVIL PROCEDURE CODE, 
OF 1882 (ACT X OF 1877)- 

• ss. 102, 103 — contd. 


ACT XXV 
-contd. 


10. — — . Dismissal of suit for de 

fault — Difference in causes of action — Civil- 
Procedure Code, ss. 13, 102 , 103 . The dismissal 
of a suit in terms of s. 102, Civil Procedure Code 
is not intended to operate in favour of the defend 
ant as res judicata.^ When read with s. I0‘ 
precludes a fresh suit in respect of the same cause 
of action, referring, irrespectively of the defence or 
the relief prayed, entirely to the grounds, or al- 
leged media , on which the plaintiff asks the Court to 
decide in his favour. Brother’s sons, as nearest 
agnates of a deceased proprietor, sued for a decree, 
declaring that a gift, before then made by the 
widow in favour of her daughter’s son, of the estate 
of her late husband, would not operate against 
their right of succession on her death. A prior suit, 
before the date of the gift, brought by two of the- 
plaintiffs for a declaratory decree and an injunction 
restraining the widow from alienating the same 
estate, had been dismissed under the provisions of 
ss. 102 and 103 (Act X of 1877), Civil Procedure 
Code. Held, that the causes of action in the two 
suits were not identical, and the fresh suit was not 
precluded by s. 103, the gift having afforded the 
new ground of claim, which also had subsequently 
arisen. Ceand Hour v. Partab Singh 

I. L. R. 16 Calc. 08 
L. R. 15 I. A. 156- 

11. — — ~ Dismissal of suit for non- 

appearance of plaintiff — Application under s* 
103 to set aside order of dismissal — Appearance , 
what amounts to — Ex-part e decree. When the 
plaintiff’s suit came on for hearing, his counsel 
applied for a postponement. This application was 
refused and the plaintiff’s counsel, not being further 
instructed, left the Court. The suit was then dis- 
missed for want of prosecution. Subsequently 
the plaintiff made an application, under s. 1(3 of 
the Civil Procedure Code (Act XIV of 1882), for 
an order to set the dismissal aside. Held , refusing 
the application, that the above circumstances 
amounted to an appearance on the part of the plaint* 
iff. Rampeetab Mull v. Jakeeram Agtjr- 
wallah . . . I. L. R. 23 Gale. 991 

12. — - — Suit brought by next friend 

of minor and struck off for default of ap- 
pearance— -Gross negligence on the part of next 
friend — English rule of law — Law of equity and good 
conscience — Civil Procedure Code, s. 103. Gross 
negligence on the part of a next friend in the con- 
duct of a suit brought on behalf of a person under 
disability prevents the effect of the bar contained 
in s. 103 of the Civil Procedure Code to the institu- 
tion of a fresh suit by such person when the dis- 
ability has ceased. Where a suit for certain pro- 
perty was brought on behalf of two minors by their 
next friend, and owing to the gross want of care 
and diligence on the part of the next friend, the 
suit as struck off under s. 102 for default of ap- 
pearance : Held, in a suit afterwards brought by 
the same plaintiffs on attaining their majority,. 
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CIVIL PROCEDURE CODE, ACT XIV 
OE 1882 (ACT SOP 1877 )Xontd 

ss. 102, 103- 

that the suit 


PROCEDURE code. ACT XIV 
OE 1882 (ACT X OE 1877 )—contd. 

ss. 102, 103 


contd. 

does appear for the party in the exercise of his 
! Vowexs under s.36 of the Civil Procedure Code. That 

[ section is merely permissive and enabling. If the 

^ecogmzed agent, although able to do so, does not 
! th ! nk Proper to conduct the case on behalf of his 
’ principal, his mere presence in Court is not an 
appearance ’ in the suit. An appearance may 
be made by a pleader or a recognized agent, but the 
concurrence of the pleader or agent is essential. As 
soon as he ceases to intend to represent the principal 
the latter is unrepresented. S. 38 of the Presidency 
temall Cause Courts Act does not preclude a plaintiff 
whose suit has been dismissed for default from 
a PPtyiug under s. 103 of the Civil Procedure Code 
to have the order of dismissal set aside. There is 
no inconsistency between the two sections. A 
; Pontiff whose suit has been dismissed for default 
has two separate remedies under different enact- 
I ments. If he chooses to apply for a new trial under 
| ®- 38 > he must do so within eight days. If he pro- 
fesses to apply for an order setting aside the dis- 
| ^ lssal under s. 103 of the Civil Procedure Code, 
i ke r7 0a P do So within thirty days (Limitation Act, 
XV of 1877, Sob. II, Art. 163). Sqonderlal v . 

: Goorprasad . . I. L. R. 23 Bom. 414 

14. Dismissal of the suit for 

i non-appearance of plaintiff or of the Official 

Assignee— Insolvency Act (11 & 12 Vic., c. 21), 

! S ' 7 Whether s. 370 of the Civil Procedure 
| Code applies to a case where there lias not been a 
j completed bankruptcy or insolvency — Civil Pro - 
; cedure Code, ss. 102, 103, 157, 370. S. 370 of the 
; Code of Civil Procedure does not apply to a case 

■ where there has been only an application to declare 
| plaintiff to a suit an insolvent and a vesting 
! order made, but the proceedings are subsequently 
; annulled, and the party is not declared either a 

; bankrupt or an insolvent ; therefore, in such a case, 
i where a suit has been dismissed for the non-appear- 
! ance of the plaintiff or the Official Assignee on the 
j date fixed for hearing, s. 103 of the Civil Procedure 
j Code applies. Amrita. Lal Mukerjee v . Rakhali 
j Bassi b ebi . . I. L. R. 27 Calc. 217 

4 C. W. N. 294 

; — Order dismissing a suit for 

default of appearance — Civil Procedure Code, 
j s * 137— Application for restoration of suit— What 
j constitutes an Appearance .” in construing an 

■ order alleged by one side and denied by 
| the other to be an order under s. 102 of the Code 
: of Civil Procedure, the order will be considered 
| as an order under s. 102, if apart from the mere 
j description which the Court gives cf its 
| action, and apart from the actual fact of the plaint- 
iff’s appearance or non-appearance, the real mean- 
ing and substance cf the Court’s action is, 
that it dismisses the suit on the view, whether 
right or wrong, that the plaintiff appears and the 
defendant does not appear. Where, his suit 


m s - 103 of the Code, 
w on this point as being the 
>od conscience was applied 

- ■ - . ease, in the absence of any 

statutory provision. Laixa Sheo Churn Lai 
V. Ramnandan Dobey . I. L. R. 22 Calc. 8 
See Hanmantappa v. Jivubai. 

I. Ii. R. 24 Bom. 547 

' “- Appearance of party — Ap- 

pearance by pleader or recoginzed agent — Appear- 
ance only for purpose of applying for adjourn- 
ment— Civil Procedure Code (Act XIV of 1882), 
s. 100— Presidency Small Cause Court Act (XV of 
^ 7 ^ — Dismissal for default — Remedy of 
plaintiff. A suit and cross-suit between the same 
parties were on the board of a Judge of the Small 
Cause Court for hearing on the 23rd April 1898. 
On that day A, the counsel who was instructed for 
the defendants in the first suit and for the plaintiffs 
in the second, was unable to attend, and B, another 
counsel, held his brief and appeared on his behalf 
and applied for two months’ adjournment of both 
suits. The munim of his clients was then in Court. 
B was unable to state what was the defence, if any, 
to the claim of the plaintiffs in the first suit. The 
adjournment was refused, and B said he withdrew 
from the case. Both suits were then and there dis- 
posed of, the claim of the plaintiffs in the first suit 
being decreed, the second suit being dismissed for 
non-appearance. On the 7th May following, an 
application was made for a re-hearing of both suits. 
The Court, regarding the decrees as ex-parte decrees, 
gi anted a rule for a new trial, which was made 
absolute. On appeal to the Bull Court, the matter 
was referred to the High Court. Held, that under 
the circumstances the suits were to be considered 
as having been disposed of under ss. 100 and 
10*4 of the Civil Procedure Code respectively, 
and that, whether or not they, or either of them, I 
fell within the category of contested suits as j 
defined bys. 38 of the Presidency Small Cause i 
Courts Act, the remedy under s. 103 of the Civil ! 
Procedure Code was open to the plaintiffs in the I 
cross-suit. Where on the day fixed for hearing 
a party is present in person merely for the pur- 
pose of applying for an adjournment which is ! 
refused, he must be taken to have 4 4 appeared ” I 
within the meaning of Chap. VII of the Civil 
procedure Code. The party has appeared in person. 
The purpose for which he appeared, or the action ! 
which he took on appearance, are immaterial. But : 
where the party i^s absent and an application for : 
adjournment is made on his behalf by a pleader * 
who has no other instructions, and whose functions j 
are at an end when the adjournment is refused, in 
that case the party has not appeared within the : 
meaning of the Chapter. Where the pleader who 
-applies for an adjournment is accompanied by a | 
recognized agent of the party, hut the latter neither j 
makes any application nor does any act, the ques- 
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-CIVIL PROCEDURE CODE, ACT XIV 

OE 1882 (ACT X OE 1877)— contd. 

ss. 102, 108 — conid. 

under s. 102 of the Code, the plaintiff applies for 
its restoration, the defendant cannot contest the 
application in limine as one which cannot he 
entertained at all under s. 103 by showing that at the 
time of the dismissal there was an appearance by the 
plaintiff in fact or in law ; but as an answer t-o the 
application on the merits, the defendant can raise 
the contention that the plaintiff was not prevented 
from appearing because in fact he did appear. It 
is not an “ appearance 55 within the meaning of s. 
102 of the Code when the plaintiff is represented 
only by a pleader who is without instructions enab- 
ling him to proceed with the case, and who is merely 
instructed to apply for an adjournment. Shankar 
Bat Dube v. Radha Krishna , I. L. E. 20 All. 195, 
and Soonderlal v. Goorprasad , I. L. E. 23 Bom. 
■414, approved. Mahomed Azeem-ool-lah v. Ali 
BuJcsh , 5 N. IF. 74, Kashi Ear shad v. Devi Das , 7 
N. W. 77, and Kanahi Lai v. Naubat Eai, I. L. E. 
3 All . 519, referred to. Lalta Prasad v. Nand 
Xjshore . . . I. L. R. 22 All. 06 

16. — . - - Land Acquisition 

Act (I of 1894), ss. 12, 18, 31, 53 — Apportionment — 
Deference to Court — Dismissal for default — Fresh 
suit if maintainable — Eights of persons not parties 
to the reference — Construction of Statute — Special 
jurisdiction. Certain persons, who were parties 
in a land acquisition proceeding, being dissatisfied 
with the apportionment of the compensation money 
made by the Collector, obtained a reference to the 
Court under s. 18 of the Land Acquisition Act, but 
-as they did not appear at the hearing of the same it 
was struck off. Held, that a suit instituted by the 
same persons in the Civil Court for the apportion- 
ment of the compensation money was barred by 
ss. 102 and 103, Civil Procedure Code. Ss. 102 and 
103, Civil Procedure Code, apply to proceedings 
before the Court to which a reference is made 
under s. 18 of the Land Acquisition Act, owing 
to the operation of s. 647, Civil Procedure 
Code, which is made applicable to such proceed- 
ing by s. 53 of the Land Acquisition Act. Per- 
sons, who were not parties in the land acquisition 
proceeding, were not debarred from instituting a 
suit for apportionment in th e Civil Court. Stephen 
3 • Quaere : Whether persons who were before 
the Collector, but not before the Court to which 
reference was made under s. 18, Land Acquisition 
Act, would be debarred from instituting such a suit. 
Mukerjee, J . An objection as to the measure- 
ment of the land or the amount of the compensation 
payable therefor must be determined exclusively 
by a reference to the Civil Court under s. 18, cl. (1 ) 
of the Land Acquisition Act. But a question as to 
the persons to whom compenstaion is payable or 
its apportionment among the persons interested 
may be determined either under a reference as 
contemplated by s. 18, cl. (1) of the Act or by a 
suit at the instance of a person lawfully entitled 
to it as against another, who has drawn the compen- 
sation money. When, however, a party has once 


CIVIL PROCEDURE CODE, ACT XIV 
OE 1882 (ACT X OE 1877)— contd. 


ss. 1G2 S 103 — concld. 


availed himself of a reference to the Court under s. 

8, Land Acquisition Act, he cannot again ask for 
an opportunity to litigate the same matter in the 
ordinary Court, Sri Punnabati Dai v. Padmanund 
mwyft, / C. II . N . 533 ; Raja 'Nilmoni Sing v. Earn 
Bandhu Eai, I. L. E. 7 Calc. 388, 393; Hurmut 
Jan Bibi v. Padma Lochun, I. L. E. 12 Calc. 33, 
referred to. Bhandi Singh v. Ramadhin Roy 
(1905) * • . . 10 O. W. KT. 991 


17. — — — — # Suit dismissed 

owing to absence of Counsel-Plaintiff present with 

his witnesses — Rule allowing costs of two Counsel 

Junior Counsel should return brief if neither Counsel 
able to be present — Practice. Sections 102 and 103 of 
the Civil Procedure Code do not apply when the 
plaintiff is present in Court. Notwithstanding 
the non-appearance of the plaintiff’s counsel the 
Court can under s. 117 of the Code ask the 
plaintiff questions relating to the suit and can ex- 
amine his witnesses or suggest that he should 
instruct some other counsel to examine the wit- 
nesses. The rule of allowing the costs of two counsel 
on each side in taxation was introduced by the 
Judges in order to obviate the dislocation of the 
business which might result from cases being called 
on at the same time in two or more Courts in which 
the same counsel was engaged. This rule has 
always been supplemented by the unwritten rule of 
the Bar that one or other counsel must return his 
brief in good time if there is a chance of neither 
being able to attend when the case is called on, and 
that in case of dispute it is the duty of the junior 
tc return the brief or to make arrangement for some 
other counsel to attend until he can come in. 
Esmail Ebrahim v. Haji Jan Mahomed (1908) 

I. L. R. 83 Bom. 475 


— s. 103 (1859, ss. 114, 119). 

See Res Judicata — Judgments on 
Preliminary Points. 

I. Ii. R. 9 Oale. 426 


See Specific Relief Act, s. 9. 

I. L. R. 4 Mad. 217 

1. Suit by purchaser of mort- 

gaged land against mortgagee for redemp- 
tion — -Subsequent suit by purchaser against vendor 
and mortgagee for possession — Cause of action. In 
1879 the plaintiff purchased from one B (defend- 
ant No. 1) the land in question in the suit, which 
was then in the possession of one E (defendant 
N>. 2) as mortgagee. £ undertook to pay off 
the mortgage, but failed to do so. In 188i the 
pL in tiff brought a suit for redemption against E, 
which was dismissed for non-appearance of the 
plaintiff under s. 102 of the Civil Procedure Code 
(X of 1877). He subsequently filed the present suit 
against B and E to recover possession of the land. 
The defendant pleaded that the suit v as barred 
under the provisions of s. 103 of the Civil Proee- 
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CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1887)— contd. 

— s. 108 (1859, ss. 114, 119) — concld. 


dure Code. Held , that the cause of action in the 
two suits was different, and that the present suit 
was not barred. Ramchandra Jivaji Tilve v 
Khatal Mamomed Goei . I. L. R. 10 Bom. 28 


CIV ^L PHOCEDUHE code, act XIV 
OE 1882 (ACT X OE 1877)— contd . 

ss * 108 and 108 — concld . 


2. Sufficient cause for non-ap- 

pearance of plaintiff when suit called on 
for hearing — 'Application to set aside order of 
dismissal made under s. 102. The plaintiff duly 
attended the Court on the day fixed for the hearing 
of his ease, and waited for some time, as the Judge 
happened to be sitting on that day at first in the 
Oourt. \ Believing that when the Judge 
took his seat in his own Court, a part-heard case 
would be proceeded with and would occupy some 
time, the plaintiff left the Court house and went to 
assist his employer, who had sent for him to explain 
some matters connected with a mercantile transac- 
tion. The plaintiff returned to the Court in about 
half an hour, and found that in his absence his suit 
had been called on for hearing and dismissed under 
s. 102 of the Civil Procedure Code. On application 
under s. 103 to set aside the order of dismissal : — 
Held, refusing the application, that the above 
*. circumstances did not amount to tc sufficient cause” 
for his non-appearance when bis suit was called on 
for hearing. He was not taken unawares. He 
was under no compulsion to leave the Court, nor 
was his absence due to any weighty cause. He 
accepted the risk of the case being called on in his 
absence. Muhilal Dhunji v. Gtjlam Herein 
Vazeee . • . I. L. R. 13 Bom. 12 

3. — Adjournment for defend - 

ant — Default by plaintiff— Dismissal of suit— 
Application to restore suit — Civil Procedure Code , 
s. 158. Where a suit was adjourned on the appli- 
cation of the defendant, and on the day to which 
the ease was adjourned the plaintiff was absent and 
the suit was dismissed for default by an order pur- 
porting to be passed under s. 158 of the Code of 
Civil Procedure, 1882 i—Held, that s. 158 was not 
applicable to the circumstances, and that the 
plaintiff was entitled to apply under s. 103 to have 
dismissal set aside. Venkata R amaya Apparau 
v. Anumttkonda Rangaya Nayudu 

I. L. R. 7 Mad. 41 
4. 


■ . — : — - . Land Acquisition 

Apt (I of 18 94), ss. 80, 58 and 54 — Reference to 
Civil Court for apportionment of Compensation . 
8. 103 of the Civil Procedure Code applies to a 
reference under s. 30 cf the Land Acquisition Act, 
the party at whose instance the reference was 
obtained occupying the position of the plaintiff, and 
hk opponents that of defendants. Ezra v. The 
Secretary of ^ State , 7 C. W. N. 249: /. L. R. 30 
Calc. 36 ; Kishan Ghand v. J agannath Prasad and 
Gamsh Prasad, I. L. R 25 All. 133, approved. 
Behaey Lal Sue v. Nanda Lal Goswami 
(1907) . . . 11 C. *W\ 27. 480 

_ ss 103 and 108 — Civil Procedure 
Code (Act Jiy 0 f 1882), ss. 103 , 108 and 


558— Application to restore— Prevention by suffi- 
cient cause from appearing— Power of Court to 
restore where sufficient cause not shown. The 
affirmative provisions in ss. 103, 108 and 558. 
of the Code of Civil Procedure, that a plaint- 
iff or appellant (as the case may be) may 
prove that he was “ prevented by sufficient cause 55 

irom appearing or attending when his suit or ap- 
peal was called on and dismissed, do not imply the 
negative, namely, that an application for restora- 
tion cannot be granted unless sufficient cause is 
shown. The effect of the enactments is that, if 
sufficient cause is shown, restoration is made 
obligatory on the Courts, there being no discretion 
m the matter ; whereas in other cases the merits 
of the applicant’s case will form an important 
element for consideration when the Court is asked 
to exercise its discretion. Somayya v. Subbamma 
( 1903 ) • • • I. L. R. 20 Mad. 599 

_ . . ss. 108, 120, 155 — Restoration of suit: 

Limitation Dismissal of suit — -Adjournment 

Limitation Act (XV of 1877), Sch. II, Art. 163- 
Notice of motion — “ Sufficient cause ” — Practice. 
Where a suit is dismissed for want of prosecution an, 
application for its restoration must be made within 
30 days of such dismissal ; and a notice that the 
application would be made on a future date does 
not prevent limitation from running : Khetter 
Mohan Sing v. Kassy Nath Sett, I. L. R. 20 Calc. 
899. Where the long vacation intervenes to save 
limitation, the matter must be mentioned on the 
first day after the re-opening of the Court, that is, 
the first day on which the Courts sits. Semble ; 
An appearance by counsel on the calling on of a 
case merely to ask for an adjournment is not such 
an appearance in the suit as will necessarily 
render ss. 102 and 103 of the Civil Procedure Code 
inapplicable. Hinga Bibee v. Munna Bibee 
and Others (1904) . I. L. R. 31 Gale. 150 

s.c. 8 C. W. 27. 97 
ss# 103, 311 — Default — Dismissal of 
application for defaultr— Revival— Civil Procedure 
Code (Act XIV of 1882), ss. 103, 318, 588, 647. 
There is no appeal against an order rejecting an 
application under s. 103 of the Civil Procedure Code 
for reviving an application under s. 311 of the Code 
which has been dismissed for non-appearance of the 
judgment-debtor. Ningappa v. Gangawa, I. L. R. 

10 Bom. 433 ; Raja v. Srinivasa, I. L. R. 11 Mad. 
388 , and Hureenaih Noon, do v. Modhoo Soodun 
Saha, 19 W. R. 22, followed. Jung Bahadur v. 
Mahadeo Prosad (1904) I. L. R. 31 Gale. 207 
s.c. 8 C. W. 27. 160 


s. 104 — 

See Appeal- 


-Ex-parte Cases. 

I. L. R. 23 All. 99 
7 ss. 106, 108, 622— Ex-parte 

decree — Appearance — Pleader only instructed to> 
ask ' for adjournment— Adjournment, refusal of — 
Retirement of pleader from case— Decree passed 
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CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OP 1877 )—contd. 

ss. 106, 108, 122 — concld. 

whether ex parte — Restoration of case — High Court 
interference by, in revision — Jurisdiction. Where 
an application by a defendant’s pleader for adjourn- 
ment for the purpose of the issue of warrants against 
certain witnesses and to have certain records sent 
for having been refused, the pleader retired from the 
case which then proceeded and a decree was passed : 
Held, that the decree was an ex parte decree. Where 
a pleader is only instructed to make an application, 
practically for an adjournment, and when that 
application is refused he leaves the Court and takes 
no part in the hearing of the case, the decree passed 
cannot be regarded as other than an ex parte decree. 
Watson & Co. v. Arnbica Dassi, I. L. R. 27 Calc. 529, 
dissented from. J onardan Doby v. Ramdhon 
Singh, I. L. R. 23 Calc. 738, relied on. There is 
nothing in s. 106 of the Civil Procedure Code, which 
conflicts with or limits the operation of s. 108 and 
the application of the latter section is not limited to 
the ease of a sole defendant, who has not appeared 
or where there are more defendants than one and 
none of them has appeared. Qucere : Whether the 
case fell under s. 622 of the Civil Procedure Code, or 
was a fit one for interference under that section. 
G. P. Cooke v . The Equitable Coal Co., Ld. 
(1904) 8 C.W.E 621 

- — — s. 108 (1859, s. 119). 

See ante, ss. 103 and 108. 

See Appeal — Ex-parte Cases. 

5C.W.E 153 
I. L. R. 24 AIL 302 
I. L. R. 25 All. 280 
See Ex-parte Decree. 

I. L. R. 29 All. 623 
See Limitation Act, 1877, Sch. II, Art. 
164 (1871, Art. 157 ; Act VIII or 1859, 
s. 119). 

See Presidency Small Cause Courts 
Act . . . I. L. R. 31 Bom. 45 

See Right of Suit — 

Decrees ; I. L. R. 28 Gale. 475 
Fraud • I, L. R. 29 Gale. 895 

- - Cases in Appeal. S. 119, Act 

Fill of 1859, did not apply to cases in appeal. 
Anonymous Case . . 1 Ind. Jur. O. S. 68 

Ram Lal Chowdhry v. Surdaree Jah. 

W. R., 1864, Mis. 21 
Omda Bebee v. Acqwrie Singh 7 W. R. 425 

— ~Z ; A party to a suit 

against whom a judgment ex parte has been passed 
in regular appeal cannot prefer a special appeal 
from that judgment. He must first proceed under 
s. 119 of the Civil Procedure Code to get rid of the 
ex fwte judgment against him. Devappa Setti 
v. Ramanadha Bhatt . . .3 Mad. 109 


CIVIL ' PROCEDURE CODE, ACT XIV 

OP 1882 (ACT X OP 1877 )—contd. 

s. 108 (1859, s. 119) — contd. 

But see Ceunnappa Chetti v. Nadaraja Pillai 

6 Mad, 1 

^•77 — Suits for rent — Beng. Act VIII 

of 1869 , a 34. S. 119 of the Civil Procedure 
Code (Act VIII of 1859) was made applicable to 
rent suits under Bengal Act VIII of 1869 by the 
provisions of s. 34 of the latter Act. Drabamayx 
Guptl 4 v. Tarracharan Sen 

7 B. L. R. 207 ; 16 W. R. 17 

4. Decree under' s. 148, Civil 

Procedure Code. S. 119 of Act VIII of 1859 
did not empower a Judge to set aside a decree 
passed under s. 148 of the same Act. Comalamal 
v. Ramasawmy Iyengar . . 4 Mad. 56 

5. Validity of Attachment. 

The effect of granting an application under s. 119 
of Act VIII of_I859 is to declare that there has not 
been yet a valid decree in the suit, and thereby any 
attachment that has issued in execution of the 
decree which has been s et aside becomes invalid. 
Lala Jagat Narayan v. Tulsiram 

1 B. L. R. A. C. 17 

6. Effect "of order under s. 101 

against a defendant and not appealed 
from on his right to apply to set aside ex- 
parte decree. The fact that an order under 
s. 101 has been made against a defendant and has 
not been appealed against is no objection to an ap- 
plication being made by him under s. 10S. San- 
KARALINGA MUDALI V. RATNASABHAPATI MuDALI 

I. L. R. 21 Mad. 824 

7. Ex parte decree — Satisfaction 

of the decree — Application by defendant to set, 
aside decree after satisfaction of decree. The 
fact that an ex parte decree had been satisfied 
does not disentitle a defendant from applying to the 
Court to set it aside under s. 108 of the Civil Proce- 
dure Code. Zendoolal Nandlal v. Kishorxlal 
Mehtehai . .1. I*. R. 23 Bom. 716 

8 . Ground for setting aside 

decree-— Rroperty wrongly attached. In an 
application to have an ex parte decree set aside 
a judgment-debtor is entitled to say the property 
attached is not his. Sookh Moyee Dossee v. 
Nuemooda Dossee . „ 15 W. R. 210 

See Radha Benode Chowdhry v. Degumburee 
Dossee . . . B. L. R. Sup. Vol. 947 

Shib Chunder Bhadoory v. Lukhee Debia 
Chowdhrani . . . 6 W. R. Mis. 51 

But he must prove the allegation. Kalee 
Prosad v. Digumbeb Chatterjee . 25 W. R, 72 

in which case the proof was held to he insufficient. 

9. * — — Fraudulent per- 

sonation . Where a party applies, under s. 119, Code 
of Civil Procedure, to have an ex-parte decree set 
aside, on the allegation that the decree was obtained 
upon a petition of confession of judgment put in by 
a person fraudulently emloyecl to personate him, 
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CIVIL PROCEDURE CODE, ACT XIV 
OE 1882 (ACT X OE 18Tl)-contd. 

s. 108 (1859, s. 119)— contd. 

the Court, is bound to enquire into the truth o 
allegation and, if it be established, the decree 
beset aside. 

Kishoke Sein 


, CIVIL PROCEDURE CODE, 

OE 1882 (ACT X OF 1877)— 

' s * 108 (1859, s. 119). — conid. 

mav te tod retired from the ease. The Court proceeded' 

Koroonamoyee Dassee v. Nobo DlabiHfF SU w ;? d + w d fu- a I 60126 in faTour of the ' 

. 6 W. R. Mis. 36 PJ™tiff. Reti, that this decree was a decree ex 

th the meaning of s- 10 , of thg Code p{ 

: — Ex parte decree Vo . 77 ^dure. Bhaawan Dai v. Him, I. L. JR. 

,e ex parte decree on condition of „. , • °55, and Jonardan Dobey r. Ramdhone- 

n 1 ..“. , ~- n ? x 'V ar te decree was set aside on ^ L.R. 28 Calc. 788 , referred to. Zain- 

condition that the defendant should find a surety, ‘‘d-A.bdm Khan v. Ahmad Raza Klian. I. L. R ■? 

be responsible for any amount that : L - R - 5 1- A- 233, distinguished. ’ Shankar 

might be found due from the defendant by any Dat D CEE «. Radha Krishna 
decreeto be subsequently made in the suit. Held, I. L. R. 20 All 19-5 

that, under a. 108 of the Code of Civil Procedure, 0 . 5 

a Court has jurisdiction to set aside an ex parte 71 Sufficient cause for non-ap- 

decree on these terms. Sonatdn Shaha v. Dbo pearanc e— Absence of counsel or attorney. On 
Nath Shaha . . I. L. R. 26 Calc. 222 application made under s. 119 of Act VIII 0 f 

3 C. W. ItT. 228 V “ set , asi .de a judgment by default: Held, 
ji . “ at the words „ prevented by any sufficient cause 

„,.„V » " . -Appearance — Appearance by from appearing should be read so as to include the 

ulrsm, „ , pa ’’ e , An appearance in ca ? e ot the absence of the plaintiff’s counsel or 

peison 01 by pleader, without putting in any attorney, when such absence has been caused hv s 

answer or written statement, is in appearance bond fide mistake. Under such circi msZces a 

withmthemeanmgof s. 119 of Act VIII of 1859, and judgment by default unders. 114 was setasMeuion 

i a meat pronounced thereafter is not an ex Payment by the attorney of the plaintiff of the eorts 

CoZ^f Smen x, and therefore an a PP eal wil1 lie - of the hea ™S- Oriental Ei^nce Coloration 

“ E ra R«?Uos NATH p GEEEEE • MarSh ‘ 32 * MEECA ™ Credit and Finance CorTorLion 

jan-kee Ram Ross v. Chtjin'de ab utt y Rebia 2 Bom. 282 : 2nd. Ed 267" 

7 W. E. 295 

12 Appearance bv . 17 ; 7 Absence of pleader. Where, 

'pleader— Ex parte hearing. Held , that the hearing m tiie ^ ., of a . Plaintiffs pleader, the- 

of a suit in which a pleader was duly appointed on case waS decxc !; ecb l1} was beld to ^ve been decided 

behalf of the defendant, but not instructed to and his pro ? er course was heId to be an 

answer, or instructed not to answer at all, was an a PP llcatl <> n for review, not a special appeal. 

“ ex parte hearing,” and that no appeal lay from a Beejoy GobiN3C) Siecar v. Radha Benode Misser. 

judgment passed in such suit. Bhimacharya bin 10 348 

Vyanakacharya 11 . Pakieappa BIN Annandappa 18 Filing written statement. 

4 Mom. A. C, 206 —Ex parte case. Where a defendant entered 

13. Appearance by appearance and filed a written statement, the case 

pleader. Where a defendant appears in person or by cannot be ex parte , , though the defendant does not 

pleader, the fact that the defendant is not prepared appear in person at the hearing ; and the defendant’s 


KANTHAM PlLLAI V. CUPPA GaNTHLTJ RAMIAH 

Pantflu Mad. 311 

14. — — Appearance by 

pleader. When a duly authorized vakil cf the 
defendant under a vakalatnamah filed in Court 
appears for his client on the day fixed, and the case 
comes on for hearing, the decree passed on such 
hearing is not an ex parte decree, even though the 
pleader be not sufficiently instructed to proceed with 
the case. X>hah Bhagttt v. Ramessttr Butt 
Singh . . . . . 20 W. R. 53 

15. — — — : Decree ex parte 

Header retained in suit, but not instructed. A 

party defendant retained a pleader to defend the suit 
against him, and the pleader filed a vakalatnamah 
and did certain acts for the defendant. However, 
when the suit came on for hearing, the pleader came 
info Court, ana stated that he had no instructions 
and could not go on with; the case, practically that 
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CIVIL PROCEDURE CODE, ACT XIV 

OE 1882 (ACT X OE 1877)— contd. 

— — s. 108 (1859, s. 119) — contd. 

20. Eon-appearance at adjour- 

ned hearing, after former appearance 
- — Ex parte judgment — Appeal. The provision in 
s. 1 19 of Act VIII of 1859 that “ no appeal shall lie 
from a judgment passed ex parte against a defend- 
ant who has not appeared 5 * must be under- 
stood to apply to the case of a defendant who has not 
appeared at all, and not to the case of a defendant 
who, having once appeared, fails to appear on a 
subsequent day to which the hearing of the cause 
has been adjourned. Zain-ttl-Abdin Khan v. 
Ahmad Raza Khan 

. I. L. R. 2 All. 67/: L. R. 5 I. A. 233 

Kales Chuen Butt v. Modhoo Soodtjn Ghose 

6 W. R. 86 

21. Ex parte decree — 

Defendant not appearing at an adjourned hearing — 
Act VIII of 1859, ss. 119 and 147 — Civil Procedure 
Code, 1882, ss. 10S and 151 . S. 108 of the Code 
of Civil Procedure (Act XIV of 1882) applies to 
every case in which a decree is passed ex parte 
against a defendant either under s. 100 by reason of 
his non-appearance at the first hearing, or under 
"s. 157 by reason of his non-appearance at an 
adjourned hearing. Zain-ul-Abdin Khan v. Ahmad 
Raza Khan , I. L. R. 2 All. 67 : L. R. 5 I. A. 233 , 
distinguished. Sital Bari Banerjee v. Beer a Lai 
Chatter jee, I. L. R. 21 Calc. 269, overruled. Jonae- 
dan Dobey v. Ramdhone Singh 

I. L. R. 23 Calc. 738 

22. Presidency Court 

of Small Causes — Adjourned hearing — Ex parte 
decree — Civil Procedure Code, s. 157. A defendant 
is entitled to avail himself of s. 108 of the Civil 
Procedure Code (Act XIV of 1882) where an ex 
parte decree is passed against him at an adjourned 
hearing. Hildreth v. Sayaji Pieaji. 

I. L. It. 20 Bom. 380 

23. — — Ex parte decree — 

Presidency Smal Cause Courts Act {XV of 1882), 
s. 37 — New trial — Parties, non-appearance of — * 
Civil Procedure Code, s. 157. There is a distinction 
made by the Code of Civil Procedure between cases 
decided ex parte in the absence of one of the parties 
after first hearing, and cases decided in the absence 
of one of the parties at an adjourned hearing. Chap. 
VII of the Code relates to the appearance of parties 
and the consequence of their non-appearance at first 
hearings, whereas Ch, XIII, of which s. 157 forms a 
part, contains the procedure for the trial of a suit 
on an adjournment after the first hearing. Where, 
therefore, a defendant put in an appearance in the 
Small Cause Court at the first hearing, and the case 
was adjourned to a later date for hearing, on which 
date the case was heard in his absence and a decree 
given against him: — Held, that such a decree was not 
made ex parte so as to enable the defendant to obtain 
benefit of s. 108 of the Code, but that his only 


Civil, EEOCEDUKE CODE, ACT XIV 
OE 1882 (ACT X OF 1877)— contd. 

— s. 108 (1859, s, 119) — contd. 

remedy was under s, 37 of Act XV of 1882. Sital 
Haei Banerjee v. Heeea Lal Chatteejee 

I. L. R. 21 Gale. 269 

— — — — Revival of suit 

after dismissal under s. 157—. Provincial Small 
Cause Courts Act {IX of 1887), s. 17. Where a suit 
has been dismissed under s. 157, Civil Procedure 
Code, s. 108, will apjfiy and the suit may be revived. 
The expression a decree passed ex parte in s. 17 of 
the Provincial Small Cause Courts Act must be read 
with s. 108 of the Civil Procedure Code, and does not 
include cases dismissed for default. Sital Bari 
Banerjee v. Beer a Lal Chatter jee, I. L. R. 21 Calc . 
269, referred to. Tonuda Dobey v. Ramdhone 
Singh, I. L. R. 23 Calc. 738, followed. »T amina 
Bibi v. Seri Chand Bhagat . 2 C. W. K, 693 

25. — — Appeal from ex 

parte decree. A suit was postponed on the applica- 
tion of the defendant’s pleader, but on his applying 
for further adjournment at the time fixed for hear- 
ing, the application was refused ; the Court tried the 
case, the defendant not appearing and not being 
represented, and gave a decree for the plaintiff/ 
An appeal was allowed, and the case was sent back 
for re-trial. Amritnath Jha v. Roy Dhttnpttt 
Singh . . 8 B. L. R. 44 : 15 W. R. 503 

26. — — — Re-hearing grant- 

ed after expiration of time limited for application— 
Ex parte decree. The plaintiff obtained an ex 
parte decree on the 5th July 1873, of which he took 
out execution on the 9th August. On the 11th of 
November, the defendant applied for and obtained a 
re-hearing under s. 119, Act VIl'I of 1859. On 
the rehearing his suit was dismissed by both the 
lower Courts on the merits. Beld, on a special 
appeal to : the High Court, that, although s. 11.9 
provides that an order for re-hearing shall be final, it 
is final only in the sense that it is not by itself open 
to appeal, and that the plaintiff was not precluded 
by that section from raising the objection that the 
order for re-hearing was made after the time limited 
therein, and therefore ought to be set aside as made 
without jurisdiction. Rtjnglall Missee v. 
Tokhun Missee 

I. L. R. 2 Calc. 114 : 25 W. R. 304 

27. — Suit, adjournment of hear- 

ing of — ■ “ Appearance ” of defendant — Civil 
Procedure Code, ss. 108, 157. A Munsif, before 
whom a suit was pending, fixed, by way of adjourn- 
ment, a particular date for its disposal. Upon the 
date so fixed, it was necessary to take evidence upon 
issues of fact which had previously been settled. 
The plaintiffs appeared on that day. The defend- 
ants did not appear, but there was in Court a 
pleader who had been instructed by the two princi- 
pal defendants at the outset, and who had filed his 
vakalatnama. There was nothing to show that he 
had ever received any other instructions whatever, 
either as to the facts of the case or the conduct of 

3 D 2 
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CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877)— contd. 

s. 108 (1859, s. 119) — contd. 

the defence, or that the defendants had done any- 
thing beyond giving the pleader the instructions 
above referred to. finder these circumstances, the 
plaintiffs gave their evidence, and the Munsif 
decreed the claim. Held, that, under the circum- 
stances stated, the defendant’s pleader must be 
taken not to have been in Court on the date fixed 
for the purpose of defending the suit on behalf 
of the defendants, inasmuch as, upon that part of 
the ease, he had not been instructed ; that it was 
therefore a fair inference that the defendants did 
not appear, and the case was disposed of under 
s. 157 of the Civil Procedure Code ; and that, under 
these circumstances, the provisions of s. 108 were 
applicable, and the decree was an ex parte decision, 
which it was open to the Munsif to reconsider. 
Him Dai v. Him Lai, I. L. R. 7 All 538 , followed. 
Eamtahal Ram v. Rameshar Ram 

I. Xi. R. 8 AIL 140 


28. 


-Ex parte decree — 


Appearance,” What constitutes — Civil Procedure 
Code, $. 100. A summons was issued to a defendant 
in a civil suit. The serving officer, being unable to 
find either the defendant or any person empowered 
to accept service for him at the address given, affixed 
a copy of the summons to the outer door of the 
defendant’s house, and returned the original to 
Court. On the day notified in the summons, the 
case was called on,, and, upon its being called on, 
a pleader presented himself in Court with a power- 
of-attorney, executed not by the defendant himself, 
but by a third person on his behalf, and stated that 
the defendant had no notice of the time fixed for the 
hearing of the case, and prayed for an adjournment 
to a, date upon which a proper answer to the claim 
could be filed. The application was refused, but 
the case was adjourned to the day following. On 
that date, no one appeared for the defendant, and 
a decree was passed against him. Held, that there 
was no appearance on behalf of the defendant 
within the meaning of s. 100 of the Code of Civil 
Procedure, and that the decree passed on the 
adjourned date was therefore an ex parte decree. 
Him Dai v. Him Lai, 1. L. R r 7 All. 538 , and Ram 
Tahdl Ram y. Rameshar Ram, I. L. R. 8 All. 140, 
referred to. Fazal Ahmad v. Bahadur Singh, 
Weekly Notes, All. {1893) 25, Ganga Dass v. Indar- 
man, Weekly Notes {1893) 208, and Zain-ul-Abdin 
Khan v. Ahmad Raza Khan, I. L. R. 2 All. 67 : 
L. R. 5 I. A. 233, distinguished. Chaudhri Raj 
Kumar v. Jugal Kishore . X. Xu B. 18 All. 241 


29. 


. Absence of defendant on 


adjourned hearing — Non-appearance. Section 
119, Act VIII of 1859, does not apply to defend- 
ant ^ who is only absent on an adjourned 
hearing. It relates only to one who has never 
appeared. Gorachand Goswami v. Raghu Man- 
ual . . SB. Xu B. Ap. 121 ; 12 W. B. 109 

80. ___ _ — — 1ST on-appear anee of defend- 
ant after filing written statement. A 



CIVIL PROCEDURE CODE, ACT XIV 

OP 1882 (ACT X OP 1877)— contd. 

s. 108 (1859, s. 119) — contd. 

defendant filed a written statement in a suit? 
and, when the case was called on for final disposal, 
an application was made by counsel on his behalf 
for an adjournment ; but the application was 
refused, and no one appearing for him, the case was 
proceeded with, and a judgment was obtained by 
the plaintiff. The defendant afterwards applied 
for an order setting aside the judgment on the 
ground that he was prevented from appearing when 
the suit was called on. Held, that the application 
was within s. 119 of Act VIII of 1859, and the Court 
had no power in granting the order to impose terms 
as under s. 111. Administrator General or 
Bengal v. Lala Dyaram Doss . 6 B. L. R. 088 

Doyal Mistree v. Kufqor Chand. 

I. L. K. 4 Calc. 818 : 8 C. L. B. 482 

81 Default in appearance after 

adjournment. The parties to a suit appear- 
ed on the day fixed for the first hearing. On 
the application of defendant’s vakil, the hearing 
of the suit was adjourned in order to enable them to 
obtain certain documents from the Collector’s 
office, and afterwards put in written statements. 
This they failed to do on the clay to which the hear- 
ing was adjourned, and when the suit came on for 
final hearing, they were still in default, and also 
failed to appear in person or by vakil. A decree was 
given for the plaintiff. Held, that the decree of the 
original Court was not an ex parte decree under 
s. 147 of the Code of Civil Procedure for non-appear- 
ance, but a decree under s. 148, and was therefore 
appealable. Rangasamy Mudelliab v. Siran- 
gan. Thandraya Gounden V. Sithaiyan 

4 Mad. 254 

32. _ — — . — Absence at adjourned bear- 
ing — Putting in written statement A mere formal 
appearance in Court with no further action 
than the putting in a written statement does not 
prevent a decision in the absence of the defendant 
from being regarded as an ex parte decision un der 
the Civil Procedure Code. Purus Ram v. Juyun* 
tee Pershad . . II. w., Ed. 1878, 154 

83. — Failure of defendant to file 

affidavit of documents, defence struck out 
in consequence and decree made ex parte 
— Application to set aside the decree under s. 108 
— Civil Procedure Code , 1882, s. 136. Where the 
defendants had entered appearance and filed their 
written statements, but their defence had been 
struck out under s.136 of the Civil Procedure Code 
for failure to file their affidavit of documents 
and the suit had been placed in the undefended list 
of cases and a decree made therein, and the defend- 
ants subsequently sought to set aside that decree 
under s. 108, Civil Procedure Code : — Held, that the 
wording of s. 108, Civil Procedure Code, as well as 
its position in the Act, shows that its operation is 
limited to decrees made ex parte under the provi- 
sions of Ch. VII, and does not govern other decrees 
made ex parte unless where it has been extended 
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CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— contd. 

Si 108 (1859, s. 119) — conta. 

to those decrees by other provisions of the Code. 
Held , also, that whatever may be the effect of the 
words 44 and to be placed in the same position as if 
he had not appeared and answered 55 in s. 136, it 
does not intend to introduce into the class of cases 
dealt with by s. 108 a new class of eases of an 
entirely different character, and the decree in the 
suit was not an ex parte decree within the meaning 
of s. 108. Ghoonee Lai v. Chaman Loll , I. L. B. 7 
Mad. 139, Mullins v. Howell, 11 Ch. D. 767, referred 
to. Assanulla Joo v. Abdul Aziz, 1. L. B. 9 Calc. 
923, distinguished. Kesharia Accjomar Sree- 
sungjee v. Potooah Sett . 2 C. ¥. 'N. 676 

84 Ex parte decree against one 

defendant — Bight to re-open the whole case — Act 
X of 1859, s. 58. When a suit has been decreed 
against several defendants, and one of them, who 
was not present at the hearing, obtains a re- 
hearing and files a written statement in which for 
the first time the objection is taken that the suit 
could not have been proceeded with, inasmuch as 
plaintiff had improperly joined two distinct causes 
of action against two different individuals, the 
Court is not justified in re-opening the whole case. 
S. 119, Act VIII of 1859, does not contemplate the 
setting aside of that portion of the decree in such 
a case which refers to the other defendants. S. 58, 
Act X of 1859, treated as an authority by analogy 
in such a case ; and s. 119, Act VIII of 1859, inter- 
preted. Hero Krishnq Dass v. Moteechand 
Baboo 8 W. R. 260 

See, however, Nistarinee Dossee v. Dernath 
Bose . . . . .20 W, R. 288 

and Brojorath Sxtrmah Chuckerbutty v. 
Anund Moyee Debia Chqwdhrain 

7 W. 1 i 237 

35 Effect of a decree set aside 

at the instance of some only of several 
defendants against whom the decree passed 
was ex parte — Meaning of the words 44 the decree 
The words 44 the decree ” in s. 108 of the Code of 
Civil Procedure mean the whole decree made in the 
suit. Therefore, In a case where a decree has been 
passed ex parte against some only of several defen- 
dants, the effect of its being set aside on their 
application under s. 108 of the Code of Civil Proce- 
dure is that the whole decree made in the suit is set 
aside, notwithstanding that some of the defendants 
had entered appearance at the original hearing. 
Mahomed Hamidtjlla v. Tohurennissa Bibi 

I. L. R. 25 Calc 155 
1 C. W. IX. 652 

Doyamoyi Dasi v. Sarat Chander Mojumdar 

I. L. R. 25 Calc. 175 
1 C. W. IST. 656 

38 . Effect of setting aside ex 

parte decree and re-opening the case — Ex 
parte decree against one defendant — Application by 
co-defendant to set aside decree — Civil Procedure 


CIVIL PROCEDURE CODE, ACT XIV 

OF 1882 (ACT X OE 1877)— 

s. 108 (1859, s. 119) — contd. 

Code, s. 106. Where a decree is, set aside on the 
application of a defendant against whom it was 
passed ex parte, the case is not re-opened as against a 
co-defendant who had appeared and defended the 
suit. Manaku V. Sitaram Atmaram Vagh 

I. L. R. 18 Rom.|142 

37. — Sufficient cause for non- 

appearance — Mistake . On appeal from the 
rejection F of an application made, under s. 119 of 
Act VIII of 1859, to set aside a judgment for 
default : — Held, that, in order to satisfy the Court 
44 that the plaintiff was prevented by any sufficient 
cause from appearing,” it was enough to show that 
there had been a bond fide mistake, which was not 
unreasonable. Hardatrai Shrikisandas v. Vic- 
toria Finance and Bullion Association 

8 Bom. O. C. 60 

38 3STon-appearance of one of 

several defendants — Ex parte decree. In a 
case in “which one of many defendants, who was 
made a party to the suit, did not appear, and a 
decree for possession was passed without any such 
special orders regarding that defendant as might 
have been passed under s. 116, Act VIII of 1859 :• — 
Held, that no ex parte judgment was passed against 
her, and she could not re-open the suit under s. 119, 
Code of Civil Procedure. Sheelabutty Debia v. 
Tarinee Churn Chuckerbutty . 9 “W. R, 597 

39 Right of party who has not 

come in to take benefit of order of 
dismissal of suit. A suit having been decreed 
against a number of defendants, some of whom did 
not appear, one (B) of the latter applied for a new 
trial under s. 119, Act VIII of 1859, and the case 
was remanded by the Judge to the Sudder Ameen. 
On the last day of the new trial, another ( K ) of 
the defendants, against whom judgment had been 
given ex parte, tendered a written statement, in 
which it was alleged that summons had not been 
duly served upon her. The statement was received,, 
and* the suit was dismissed in toto. In appeal, the 
Principal Sudder Ameen reversed that part of 
the decree which related to K, on the ground that 
she had presented no petition in conformity with 
s. 1X9 of the Code. Held, that If was properly 
before the Sudder Ameen’ s Court and was entitled 
to the benefit of the order of dismissal, and that the 
Principal Sudder Ameen went on too narrow a 
ground, and should have tried the ease on its 
merits. Kooroonamoyee Debia v. Nubokishen 
Mookerjee . . . .11 W. R. 18 

40. — Effect of a decree set aside 

at the instance of some only of several de- 
fendants against whom the decree was ex 
parte — Decree upheld on appeal by the other defend- 
ants by District Court and High Court. Where a 
decree had been made by a Munsif against several 
defendants, only two of whom appeared and these 
two appealed from the decree both to the Subordi- 
nate Judge and to the High Court, the decree being, 
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upheld in both Courts ; and the defendants, who had 
not appeared nor been parties to the appeals, 
applied to the Munsif and got the decree (ex parte as 
against them) set aside altogether and the Munsif 
made an order allowing the two defendants who had 
appeared to defend the suit de novo : — It was held 
that the Munsif had no jurisdiction to set aside the 
decree as against the two defendants who had 
appeared ; it was not an ex parte decree as ag^nst 
them, nor was it a decree of the Munsif ’s Court, but 
of a superior Court. S. 108 of the Civil Procedure 
Code contemplates the case of a Court setting aside 
its own decree, and not that of another and a higher 
tribunal. Mahomed Hamidulla v. Tohurenmssa 
Bibee, I. L. R. 25 Calc . 155, distinguished. Mono- 
mohini Chowdhrain v. Nara Narayan Koy 
Chowdhry . . . • 4 0. w.n.fto 

41. _____ Decree obtained on docu- 
ment afterwards alleged to be forged— Fr 
parte decree. W obtained a decree against D * and 
others, founded upon a solehnamah said to have 
been putin by them. Certain property belonging to 

D was attached in execution, and a notice ot sale 
nroclaimed. Thereupon D came into Court alleging 
•rhat she had never had notice of the original suit, 
and that the solehnamah put in, as far as she was 
concerned, was a cheat and a forgery, and asked tor 
an enquiry and to be relieved from the execution. 
Held, that the decree was not an ex parte decree, and 
could not therefore be disturbed by a resort to the 
provisions of s. 119, Act VIII of 185ffi Hemmo 
Moyee Dayee v. Watson & Co. . 14= W. B. 297 


42. 


Insufficient reason for non- 

annearanee — Ex parte decision. Where defend- 
ants, summoned under s. 41 of Act VIII of 1859, 
did not appear on the day fixed for them to 
appear and answer, and, their reasons for non- 
attendance not being considered sufficient, they 
were not allowed to appear in the case : Held, that 
the lower Appellate Court was right in refusing to 
hear an appeal from that decision. JoyProkash 
Singh v. Megheaj Singh . 12 w. B. aoi 

4 & Ground for setting aside 

ex parte decree — Order for Review. Where 
after an ex parte decree defendant appeared earlier 
than fifteen days after service of process, and swore 
that no summons had been served on him in the case 
which led to the ex parte decree, and that the 
contract under which the case had been decreed 
against him had been broken by the plaintiff him- 
self, it was held that good and sufficient cause was 
shown for defendant’s previous non-appearance, 
and a primd facie case had been made out to lead 
to the conclusion that there had been failure of 
justice. Held, that, as this evidence was given in 
the presence of the mooktears on both sides, the 
Court’s order that the case should be entered on 
the register of cases was a proper order admitting 
the review. Anund Moyee Passes v. Antjnd 
Soondur Mozoomdar . . 13 W. R. 237 


li 
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44 . - _ Defendant showing no 

sufficient cause for non-appearance — Ap- 
pearance by vakil — Ex parte case. One of several 
defendants in a suit did not enter appearance 
until nearly a month after the date fixed for the 
first hearing, when he applied by a vakil for leave 
to be heard in answer, under the last part of s. Ill, 

Code of Civil Procedure. In the absence of good 
and sufficient cause for previous non-appearance, 
his application was rejected and an ex parte judg- 
ment given against him. After this he applied, at 
the instance of the Appellate Court, for a re-hearing 
on the ground that the summons had not been duly 
served upon him. This application was rejected 
and the order of rejection was upheld on appeal. In 
special appeal he contended that the case did not 
fall within s. 119, and that he was entitled to have 
the regular appeal previously preferred determined 
upon the record as it stood, notwithstanding his 
prayer had been rejected under s. 113. Held, that 
the mere fact of the special appellant having ap- 
peared by a vakil in the way mentioned above could 
not be taken as an appearance within the meaning of 
s. 119, and was not sufficient to prevent the Court 
from passing a judgment ex parte against him. 

Mihomed Hossein V. Mttntozul Hitq 

18 W. B. 400 

45, ,<Cause for non-appearance 

at adjourned hearing— Appearance at first 
hearing. Where a defendant was prevented by the 
fraud of the plaintiff from appearing on the last- 
day of hearing, the suit was held to have been 
decided ex pa te, notwithstanding that the defend- 
ant had been represented on the first day of 
hearing ; and the first Court was held to have 
done right in restoring the case to the file under 
Ac Vi.II of l c 59, s. 119. Denog Paroye v. \ 

Chint a Monee Chowdhry . 18 W. E. 457 

49 # Prevention from appearing 

by sufficient cause — Ex parte decree against 
I minors. An ex parte decree having been grant- 
ed in a suit against A, personally and as guar- 
dian of her infant sons, the infants subsequently j 

applied, under s. 119 of Act VIII of 1859, to set j 

aside the decree on the ground that the summons j 

had not been duly served upon A , and the applica- j 

tion was dismissed. On appeal to the High Court : 

Held, that, although, so far as the decrees made A 
personally liable, the Court had no power to inter- 
fere, yet, as the infants were not responsible for their 
non-appearances, it might be said that they had ; 

been prevented by “sufficient cause from appear- 
ing ” and that the decrees might be set aside under j 

s. 119 of Act VIII of 1859 (Act Xof 1877, s. 108) as 
against them. Kesho Pershad v. Hirdoy j 

Narain 6C.L.B.09 

47, Dismissal for default . of | 

prosecution. — Absence of witnesses. The plaint- j 

iff’s witnesses not being present on the day fixed 

for the hearing of the plaintiff’s suit, it was dismissed j 
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for default of prosecution under s. 1 14 of the Code 
•of Civil Procedure, and was afterwards re-admitted 
under s. 119. Held, that, the default not being of 
the nature described in s. 114, the suit was wrongly 
•dismissed under that section, and for the same 
reason that the suit was improperly dismissed 
under that section, it was also improperly re- 
admitted under s. 119. Mahomed Azeemoolla v. 
Ali Ruksh . . . 5 1ST. W. 75 

See also Ram Sundae Singh v. Ram Bandhan 
Singh . . . . . 7 W. 126 

48. Dismissal for default of ease 

in execution of decree — Appeal. The remedy, 
when a case in execution of a decree is disposed 
of in the absence of the judgment-debtor, is 
that provided by s. 119 of Act VIII of 1859, and not 
•an appeal. Sheetul Pershad v. Mahomed 
Kureem Khan . . . 5 1ST. W. 164 

Rajpal v. Chooramun . . 4 X. W. 10 

49. Decree ex parte — Death, of 

judgment-debtor— Application by legal 
representative to have the decree set 
aside. Held , that, where a defendant against 
whom a decree has been passed ex parte for default 
of appearance dies, his legal representative is not 
competent to apply under s. 108 of the Code of Civil 
Procedure for an order to set the ex parte decree 
aside. Janki Prasad v. Sukhrani 

I. L. R. 21 All. 274 

50. Procedure on grant of new 

trial of ex parte ease. Where the lower 
Appellate Court admitted an application under 
s. 119 for re-trial of a case which had been decided 
ex parte by the Munsif, it was held to have done 
right in sending for the record, in order that the case 
as a suit should be heard and tried by the Appellate 
Court ; the object of the law being that a suit 
should assume a complete form and go to a full trial 
and not be divided between different Courts. 
Khoor Lall Sahoo v. Kadir Buksh 

15 W. R. 431 

51. Ex parte decree passed on 

■ appeal— Procedure. M sued A and others on 
a bond-debt, and obtained a decree against A alone. 
He appealed to the District Judge, who passed a 
decree declaring all parties to be liable jointly. On 
the decree-holder taking out execution, two of the 
defendants applied to the Subordinate Judge under 
Act VIII of 1859, s. 119 ; and their application 
being rejected, they applied to the District Judge, 
who referred them to the High Court. Held , that 
the Subordinate Judge had no jurisdiction, but the j 
proper course for the parties was to apply to the 
District Judge under s. 119. Zimutunnissa Bibee 
v. Muddun Mohan Pal . . 22 W. R. 587 

52 44 Appearance 55 of defendant 

under Civil Procedure Code, ss. 100, 101 — 
Ex parte decree. The first hearing of a suit was fixed 
■for the 12th December 1883, on which day the 
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defendant did not appear, and the case was 
adjourned to the 18th December, and, as the 
defendant did not then appear, a decree was 
passed in favour of the plaintiff. A vakalatnama 
had been previously filed on the defendant’s part, 
and he had also objected to an application filed by 
the plaintiff for attachment of the defendant’s 
property before judgment. Held, that these acts 
on the defendant’s part did not constitute an 
“ appearance ” by him within the meaning of s. 100 
of the Civil Procedure Code, which referred to an 
appearance in answer to a summons to appear and 
■ answer the cl«im on a day specified, issued under 
s. 64 ; that the decree was therefore ex parte within 
the meaning of -ss. 100 and 108, and an appeal 
consequently lay to the High Court under s. 588, 
el. (9), from an order rejecting an application to set 
the decree aside. Zain-ul-Afdin Khan v. Ahmad 
Raza Khan, I. L. R. 2 All 67 : L. R. 5 I . A. 233 , 
distinguished. Administrator General of Bengal v. 
Dyaram Das, 6 B. L . R. 688, Bhimacharya v. 
FaJcirappa, 4 Bom . 206, and Bibee Haloo v. Aiwaro. 
7 W. R. 81, referred to. Per Mahmood, J. That 
the Court on the i8th December seemed to have 
acted under s. 157 of the Civil Procedure Code, and, 
choosing the first of the alternative courses allowed 
by that section, acted under Ch. VII of the Code, 
and passed an ex parte decree under the provisions 
of s.J.00 of that Chapter. Hira Dai v. Hira Lal 
I. L. R. 7 All. 538 

53. Reversal of Judge’s order 

by High. Court — Appeal. A suit having been 
decreed ex parte, defendant applied for a revival 
thereof, under s. 119, Code of Civil Procedure. The 
application having been rejected, defendant 
appealed, and the first Court was directed to enquire 
whether there was sufficient cause for the non- 
appearance of the defendant. This was done, and 
the defendant was allowed to defend the suit. The 
plaintiff then appealed to the Judge, who reversed 
the last order. Both parties then went back to the 
Munsif, who, on 26th April 1867, recorded a pro- 
ceeding that the original ex parte order was to stand. 
In the meantime the defendant appealed to the 
High Court, which reversed the Judge’s order. 
Held, that the effect of the High Court’s order was 
to render valid the Munsif’ s order admitting the 
defendant to defend the suit, and that no ap plication 
for review was necessary on the part of the defend- 
ant. Held, that the High Court’s order, being a 
final decision by way of appeal on a question which 
arose in the suit, could not be interfered with, 
except by the Privy Council. Nubo Kristo 
Mookerjee v. Nadiab Chund Hattee 

' 12 W. R. 374 

54. Whether an auction-pur- 

chaser is a necessary party to an applica- 
tion to set aside an ex parte decree. 
An auction-purchaser of property sold in execu- 
tion of an ex parte decree is not a necessary party 
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to an application made by the judgment-debtor to 
set aside the said decree, inasmuch as the auction - 
purchaser does not come under the description of 
*' e opposite party ” in s. 109 of the Code of Civil 
Procedure. Jatindra Mohan Poddar v. Srinath 
Roy ... I. L. R. 26 Cale. 267 


55. 


Death of judgment-debtor 


—Application by judgment- debtor to have the ex 
parte decree set aside. Held , that where a defend- 
ant, against whom a decree has been passed ex 
parte, dies, his legal representative is competent to 
apply under s. 108 of the Code of Civil Procedure 
for an order to set aside the ex parte decree. J anki 
Prasad v. Sukrani , I. L. R. 21 AIL 274 , 
dissented from. Ganoda Prasad Roy v. Shib 
Narain Mttkerjee (1901) . I. L. R. 29 Cale. 33 


56. . 


. Different defendants — Ex- 


parte decree against two defendants — Application by 
one defendant only to set aside the decree — Defence 
peculiar to that defendant — Order of Court setting 
aside entire decree as against both. — Validity. First 
defendant had executed a promissory note in plaint- 
iffs favour. Plaintiff now sued first defendant on 
the note, as the maker, and he joined the first 
defendant’s nephew as second defendant on the 
ground that the note was for a debt binding on the” 
family, including second defendant. Neither defend- 
ant appeared, and the District Munsif passed a 
decree ex parte against both. Later, the second 
defendant alone applied under s. 108 of the Code of 
Civil Procedure that the ex parte decree might be set 
aside. The Munsif accordingly set it aside in toto 
as against both defendants. When appealing 
against the final decree, plaintiff took the objection 
that the order was contrary to law, and claimed that 
the decree should not have been set aside as against 
first defendant, and asked to have it restored. 
Held, that the decree should be restored as against 
first defendant ; whatever doubt might exist in a 
case in which the decree sought to be set aside under 
s. 108 proceeds on a ground common to the appli- 
cant and another defendant who has not applied 
under that section, the decree should not have 
been set aside in toto in a case like this, where the 
defence of the second defendant was peculiar to 
him. Mahomed Hamidida v, Tohurenissa Bibi , I. L. 
R. 25 Calc. 155, commented on. Gopala Chetti 
v. Shbbier (1903) , I. L. R. 26 Had. 604 


57. Civil Procedure 

Code ( Act XIV of 1882), s. 101 — Ex-par te decree, 
setting aside of, when divisible— Binding eff ect of such 
decree against two sets of defendants having a separate 
defence — Appeal. When an ex parte decree is 
divisible, it is, though in form a single decree, equi- 
valent to two decrees ; and when, on an application 
by one set of defendants who had a separate defence, 
it is set aside under s. 108, Civil Procedure Code, 
it remains still a good and binding decree against the 
other set of defendants. M brought a suit for 
recovery of possession and declaration of raiyati title 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877)— contd, 

■ s. 108 (1859, s« 119 ) — contd. 

against B and dur- raiyati title against A. B and A 
set up separate defences. M obtained an ex parte 
decree, which was set aside at the instance of A, who 
disputed both the raiyati and dur-raiyati title. The 
suit, which was restored and re-heard only with 
reference to A, was decreed. Both B and A pre- 
ferred appeals to the lower Appellate Court, which 
dismissed ATs suit. Held, that the ex parte decree 
of the first Court was divisible, and the decree, 
though in form a single decree, was equivalent to 
two decrees, one against B and the other against A , 
and it remained a good and binding decree as 
against B ; also that B was no party to the re- 
hearing, and the first Court had no jurisdiction to 
retry the case as against him, and the appeal as 
against that decree to the lower Appellate Court was 
not competent. Moiiim Chandra G tjha v. Annada 
Chaban Dhtt (1901) . . 6C.W.N 109 

58. Sufficient cause— 

Non-appearance of a guardian of a minor in a suit , 
whether a good and sufficient cause — Ex parte 
decree, setting aside of, against one of several defend- 
ants, effect of, as to the decree against other defend- 
ants. The simple fact that a guardian did not 
appear in a suit is not a good and sufficient cause,, 
within the meaning of s. 108, Civil Procedure Code,, 
for setting aside an ex parte decree passed against a 
minor. There are different considerations which 
bear upon the matter, the question always being 
whether, in what the guardian did, he act ed in the 
best interest of his ward. Kesho Per shad v. Hirday 
Narain, 6 C. L. R. 69, explained. In a case 
where an ex-pcirte decree was set aside against one of 
the defendants, and the Subordinate Judge set aside 
the decree against others who did not appear and 
one of w r hom made an application to set aside the ex- 
parte decree : Held, that this was rightly done. 
Mahomed Hamidulla v. Tohurennissa , I. L . JR. 
25 Calc. 155, approved. Ajodhya Perseab 
Singh v. Sheo Pershad Sahh (19' 0) 

5 C. W. ML. 58 

59 • Different judgment -debtors 

— Decree ex parte — Decree set aside as against one 
only of the joint judgment- debtors — Fresh decree 
ultimately passed at variance with the decree stand- 
ing against the other judgment-debtor — Application 
for order absolute for sale under s. 89 of Act IV of 
1882 — Practice. A mortgagee sued liis mortgagors 
(three in number) for sale of the mortgaged property, 
and obtained a decree for payment of 112,270, or, 
in default, for sale. One of the judgment-debtors, 
as against whom the decree was ex parte, applied 
under s. 108 of the Code of Civil Procedure, and got 
the decree set aside as against himself. Subse- 
quently, whilst the decree against the other two 
mortgagors became final, the third mortgagor 
succeeded in proving that the amount of the 
mortgage-debt was only Rs. 1,556-15-0, and a decree 
: was passed against him accordingly. On applica- 
tion by the decree-holder for an order absolute for. 
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sale, the Court, under these circumstances, directed 
that an order absolute under s. 89 of the Xransfer of 
Property Act (IV of 1882) should issue, for the sale 
of all the mortgaged property, but that the property 
belonging exclusively to that judgment-debtor who 
had successfully objected should not be sold, unless 
and until the mortgaged property belonging to the 
others had been sold and had failed to realize a sum 
sufficient to satisfy the smaller decree. Shaida 
Husain v. Hub Husain (1902) 

■ I. L. R. 25 All. 42 

80. Minor defendant — Civil Proce- 

dure Code , ss. 108 , 443 — Guardian ad litem— Minor 
defendant not 'properly represented- — Ex parte decree 
against minor — -Application to set aside decree — How 
far the granting of such application should affect 
parties other than the applicant . A suit claiming 
payment of money alleged by the plaintiffs to be 
due on a balance of account was filed against three 
defendants, viz., Bhura Mai, Musammat Gayatri, 
the daughter-in-law, and Jamna Das, the son of 
Bhura Mai. The second and third defendants being 
minors, Bhura Mai was named as their guardian, and 
a notice was issued to him under Rule 128 of the Rules 
of Court, calling u£>on him to state whether he was 
willing to act as guardian ad litem to the minor 
defendants ; Bhura Mai was also duly served with a 
summons in the suit. Bhura Mai entered no appear- 
ance, but the Court nevertheless, though no order 
had been made appointing any one as guardian ad 
litem for the minors, fixed a date for hearing of the 
suit. Upon that date none of the defendants 
appeared, and the Court passed an ex parte decree 
against all three. On execution of this decree being 
taken out by the plan tiffs, applications were made on 
behalf of the minor defendants under s. 108 of the 
Code of Civil Procedure to set aside the decree. 
Held by the Pull Bench, that, there having been no 
appointment of Bhura Mai as guardian ad litem of 
the minor defendants in the manner prescribed by 
s. 443 of the Code of Civil Procedure (mere notice to 
Bhura Mai of the proposal to appoint him being 
quite insufficient), the minors were entitled to have 
the decree set aside as against them. iSuresh 
Chunder Wum Chowdhry v. Jugut Chunder Deb, 
I. L. JR,. 14 Calc. 204, and Kesko Pershad v. 
Hirday Narain, 6 C . L. JR. 69, referred to by 
Aikman, J . On the question whether the decree 
should be set aside as regards Bhura Mai also, it 
was held by Stanley, C.J., that, where an order 
is made under s. 108 of the Code of Civil Procedure, 
the decree set aside is primarily the whole decree, 
and the suit to be proceeded with is the whole suit ; 
though, where a decree passed against several 
defendants consists in reality of separate decrees 
against each, it may be that the decree can be set 
aside in part. When a decree is one and indivisible, 
it must be set aside in its entirety. Mahomed, 
Hamidulla v. Tohurennissa JRibi, 1. L. E. 25 
Calc. 155 , and Ajodhya Pershad Singh v. Sheo 
Pershad Baku , 5 C. IF. N. 58, referred to. 


CIVIL PROCEDURE CODE, ACT XIV 
OE 1882 (ACT X OP 1877)— contd. 

— __ s. 108 (1859, s. 119) — contd. 

Manahuhom Pedru v. Sitaram Atmaram Vagh , 

I. L. E. 18 Bom. 142 , not followed. P 
Bttrkitt, J. On the facts of the particular 
case, the ex parte decree ought to be set aside as 
against all the defendants. Per Aikman, J. S. 108 
of the Code of Civil Procedure primarily applies so 
far only as the particular defendant, who seeks to 
get an ex parte decree against him set aside, is 
concerned. Euro Krishno Doss v. Motee Chand 
Baboo , 5 IF. R. C. E. 260 , referred to. Though 
under certain circumstances, it may be necessary 
in the interests of justice that the whole decree 
should be re-opened. Thus, when the decree is 
one and indivisible, it must be set aside as a whole 
or not at all, although the application to set aside 
the decree may be the application of only one of the' 
defendants. Doolchee Khan v. Eajessuree Ranee, 
15 W. E. C. E. 371 , and Monomohini Chowdhurani 
v. Kara Narayan Roy Chaudhri, 4 C. W. N. 456, 
referred to. The following cases were also con- 
sidered in the judgment of Aikman, J. : Doorga 
Persaud Ghose v. Greeshchunder Bose , 1 W. E. 
C. R. 222 ; Brojonath Burma Chucherbutty v. 
Anund Moyee Debia Ghowdhrain , 7 IF. E. C. E. 
237 ; Manahuhom Pedru v. Sitaram A tmaram 
Vagh, 1. L. E. 18 Bom. 142 ; Mahomed Hamidulla 
v. Tohurennissa Bibi, I. L. E. 25 Calc. 155. Bhura 
Mal v. Har Kishan Das (1902) 

I. L. R. 24 AIL 883: 

61. Sale, setting aside 

of — Ex parte decree, application to set aside. — Pro- 
vincial Sm,all Cause Courts Act (IX of 1887), s . 17- 
Deposit. Where a deposit was made under s. 310 A 
of the Civil Procedure Code, within proper time for 
setting aside the sale and subsequently an applica- 
tion was made to the Court praying that the money 
deposited might be retained in Court pending the 
hearing of an application, which had been made- 
under s. 108, Civil Procedure Code, to set aside the 
decree : Held , that the sale ought to have been 
set aside and the lower Court was wrong in re- 
fusing to set aside the sale. Mussamat Shahoti v. 
Jotindra Mohan Tagore, 1 C. IF. N. 132 , distin- 
guished. Where having already made a deposit 
under s. 31 0A, Civil Procedure Code, the defendant 
made a further application to set aside an ex parte 
decree of a Small Cause Court : Hela, that there 
was a sufficient compliance with s. 17 of the Pro- 
vincial Small Cause Courts Act and no further 
deposit was necessary. Hanooman Stngh v. Lucii- 
man Sahoo (1904) . . 8 C. W. 3ST. 355 

62. - — — — — Suit to set aside 

decree on the ground of fraud—Sole question raised 
already disposed of in proceedings under s. 108 of the 
Code of Civil Procedure. In a suit to set aside a 
decree upon the ground of fraud, the sole fraud 
alleged was with respect to service of summons on 
the defendant. This question had already been 
gone into and decided by two Courts adversely to 
the defendant upon application made by him under 
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s. 108 of the Code of Civil Procedure. Held, that 
the suit was cot maintainable. Badha Raman 
£ltaha v. Pran Nath Boy, I. L. B. 28 Calc. 175, and 
BhagendmNath Mahata v. Pran Nath Boy, I. L. B. 

Calc. 395, distinguished. Pttean Chand v 
Sheodat Roy (1906) . I. L. R. 29 All. 212 

. * — — - — Decree ex parte — 

Application to set aside decree— Right of represen - 
tatvoe to continue proceedings initiated by defendant 
Where proceedings under s. 108 of the Code of Civil 
Procedure have been initiated by the defendant, 
tne legal representative of the defendant is entitled 
to continue such proceedings. Janlci Prasad v 
■Suhhram, I. L B. 21 All 274, distinguished! 
■(zanodar Prasad Boy v. Shib Narain Mukerjee 
-Lv. L. ■ R. 29 Calc. 33, referred to. Beit Jeo v 
’bHAM Bihari Lal (1907) . I. Is. R. 29 AIL 574 

64. ^ — — — Ex parte decree 

against more defendants than one— Execution against 

ff the defendants— Application by the other 
■defendants to set aside the decree— Limitation— Limit- 
ation Act (XV of 1877), Sch. 11 , Art. 164. When a 
de <f e «? is passed against more defendants than one 
and the decree is executed against some of the 
defendants only, that is not a process for enforcing 
the judgment as against the other defendants! 
withm the meaning of Art, 164, Sch. II of the 
Limitation Act (XV of 1877). Ravji Bamchandra 
v. Ramp Bhilcap (1888), P. J. 56, followed. Hah- 
mant v. Shankar (1907) I. L. R. 81 Bom. 808 

~ — ; — - — — — — Section applies to 

a defendant, who has filed a written statement. A 
defendant, who had filed a written statement, but 
had not appeared at the hearing is entitled to apply 
under s. 108 of the Code of Civil Procedure to set 
aside the decree passed against him. Muniappan 
Chetti v, Balayan Ceetti (1908) 

I. L. R. 81 Mad. 505 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— contd. 


s. 108 (1859, s. 119) — contd . 


i 7 tv ” aside sx 

yarte decree— Power of Court-Decree to be set aside 

only so far as a affects applicant. On an application 
under s. 108 of the Code of Civil Procedure by 
one of several defendants, against all of whom a, 
decree ex parte had been passed, the Court ought 

n °l « Se * a f d J 6 “y.P art “I the decree, which does 
not affect the defendant applying, but only affects 
those defendants, who have not applied. When a 
decree ex parte had been passed against three 
defendants personally and against demsam pro- 
perty of which they were alleged to be managers, 
and one of the defendants applied to have the 
ex parte decree set aside, the Court can set aside 
■only such part of the decree as affected the appli- 
cant (*.e„) the decree against the demsam property 
and the personal decree against the applicant. Per 
J - , Tlle object of s. 108 of the Code of 
I s that a successful applicant 

?f no L b , e J t Ce L m 6Xa0t, y the same Position as 
bad been passed in the suit and the 
decree nmst he set aside so far as is necessary to 


ou^hTL^ 18 ob;)e ?* and no furt her. The decree 
w j.f!v be set aside only in respect of matters to 
kT’be !, he t fPPjf uut °ould have taken objection 
of the E5 lU fk .ftr ABDTO Eah “> J - S. 108 
that the rla Cm i Erooe( iure primd facie means 
Pontiff f - 6e ) giTes an y relief *o the 

esteblfhTTl the defendant ’ who is able to 

cause from 116 ™ i * * * S P r r ented for a sufficient 
appearing at the time of hearing, is to 

the suit £ “t. fl0t aga nst other defendants in 

apLar L h Th h Y e “ 0 Sbown good cause for not 
Th ® decree against the latter cannot be 

a hie fr e S? ep J t t0 the “tout to which it is insepar- 
the decree against the successful appli- 
K A^^r^ ALI /i^\ XGA AcHAN V ‘ MaRUTHA VeEEA 

Kavunban (1908) . . I. L. R. 31 Mad. 454 

67 

cotton under, during pendency of appeal.^' Where 
after preferring an application for setting aside an 

CclXtXVf U ? der S - 108 of tbe Ciyil Procedure 
Code, the defendant preferred an appeal against 

he decree : Held, that the first Court had juris- 
diction to hear the application during the ’ pendency 
of the appeal. Lucas v. Stephen, 9 W. B. 301, 

07 M^oV h T 0hetti T - Narayan Chetti, 1. L. B. 

ad - n 60: 2 > referred to. Bharat Chundra Mazum- 
dar v. Barn Ganga Sen, B.L.B. P. B. 362, and 
Maxwell v. Martin, 35 W. 7a. 384; 14 S. E. 7, relied 
nonii RAT Chandka Dhal v. Damodae Manna 
uyu8) • • ■ • 12 C. W. n. 885 

68. T 

^ alnst tbe hual decree, the propriety of the preli- 
minary decree may also be questioned. The 
rfr£Tp al fo1 'default of an application under s. 108, 

’. I0Ce dure Code, to set aside an ex parte 
preliminary decree, is no bar to the decree being 
a ? a PP eal preferred against the final 
Pfrfi n ref " sal , °f an application under s. 108, 
Civil Procedure Code, is no bar to the trial in a 
subsequent proceeding of a question which the 

! V th ® a PP heati O“ has not determined. 
tiadha Raman v. Pran Nath, 5 C. W- N. 757 ; s. c. 

« n fr 47 5> %-hagendra v. Pran 'Nath, 

tVX N -Jl S: ”- c - L L ' R - M Calc. 395, 
relied on. Where on the failure of arbitrators 
to submit their award on the day fixed the 
Court proceeded to try the suit, and passed a decree 
ex parte against the defendants : Held, that the 

S 1S 108 S CivH R the defeadant ’ s application under 
s. iub. Civil Procedure Code, for default was no bar 

n A PP® ila ^e Court setting aside the ex parte 
0G de ! endan ^’ s appeal, on the ground 
on wWl S -Tu S J 0U d , not have been tried on a date 

Sreow ?, h T* had “/?* beeu fixed for hearing. Golap 
biNGH V. Indba Coomae Hazea (1909) 

13 C. W. H. 493 

69 

A 7 ‘. ~ ; — — — Ex parte decree — 

iXhVXi 0 X a f de ’ ma y le heard pending 
appeal by the defendant. The mere fact that an 

appeal has been preferred from an ex parte decree 


s. 
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and is pending does not preclude a defendant 
against whom the decree was passed from applying 
under s. 108 of the Civil Procedure Code (Act XIV 
of 1882) for an order to set it aside. Sarat Chandra 
Dhal v. Damodar Manna , 12 C. W. N. 885, 
affirmed. Damodar Manna v. Saeat Chandra 
Dhal (1909) . . . 18 C. W. 3NT. 840 

_______ ss. 108, 157 — Suit part-heard — 

Adjourned hearing — Withdrawal of defendant's 
Counsel — Decree — Remedy . At an adjourned hear- 
ing of a part-heard suit, the plaintiff having closed 
his case, and the case of the defendant having 
been partially entered into, counsel for the defend- 
ant applied for a further adjournment which was 
refused, and thereupon he withdrew from the eas e. 
In Ms absence the Court passed judgment on the 
merits of the case. An application to have the 
decree set aside as an ex parte decree was dismissed 
on the ground that under the circumstances of the 
case an application under s. 108 combined with 
s. 157 of the Civil Procedure Code could not lie. 
Kader Khan v. Juggeswar Prasad Singh 
(1908) . . . I. L. It. 35 Calc. 1023 

ss. 108, 234, 368 — Death of defend- 
ant after ex parte decree — Application by repre- 
sentatives of the defendant to be brought on record. 
S. 368 of the Code of Civil Procedure only applies 
to the case of a defendant, who dies before a decree 
is passed. Where, therefore, a defendant dies after 
a decree ex parte has been passed against him, his 
representatives cannot apply to set aside the ex 
parte decree, unless the plaintiff had brought them 
on the record as representatives under s. 234 of the 
Code of Civil Procedure. S. 108 of the Code of Civil 
Procedure applies only to the defendant against 
whom the ex parte decree is passed. Sambasiva 
Chetti v. Veer a Perumal Mud ali (1905) 

I. L. R. 28 Mad. 30 

— ss. 108, 540. 

See Ex parte Decree. 

I. Xi. RJ30$Ma&. 54 

— — — ss. 108, 500, 582 — Limitation Act 

{XV of 1877), Sch II, Arts. 164, 169— Art. 164 
applies when unserved defendant seeks under s. 
108 of the Code of Civil Procedure to set aside 
whole proceedings after appeal . After an appeal 
is filed against the decree of a lower Court, 
the power to set aside the original decree on an 
application under s. 108 of the Code of Civil Pro- 
cedure becomes vested in the Appellate Court by 
virtue of s. 582 of the Code of Civil Procedure. 
Ramanadhan Chetti y. Narayanan Chetti , 1. L. R. 27 
Mad. 602 , referred to. An application to the 
Appellate Court by a defendant, who was not duly 
served with summons in the lower Court and who 
has not appealed to set aside the original decree 
under s. 108 of the Code of Civil Procedure is, for J 
purposes of limitation, governed by Art. 64 and no t I 


CIVIL PROCEDURE CODE, ACT XIV 

On' 1877 (ACT X OF 1877)— contd. 

ss. 108, 560, 582— concld. 

Art. 169 of Sch. II of the Limitation Act. Sankara 
Bhatta v. Subeaya Bhatta (1907) 

I. L. R. 30 Mad. 585 

ss. 110-110. 

See Written Statement. 

s. Ill (1859, s. 121). 

See Set-oee. 

See Small Cause Court, Presidency 
Towns-— Jurisdiction — Set-oee. 

I. 3j. R. 21 Gale. 419 

1. Set-off — Civil Pro- 

i cedure Code {Act XIV of 1882), ss. Ill , 246— Suit 

for rent — Interest — Damages — Bengal Tenancy Act 
{VIII of 1885) ss. 67, 68. In a suit for rent due 
on a mokurari tenure held by the defendant, the 
defence was that he was entitled to set off against 
the plaintiff’s claim a certain sum due to him on 
a decree passed by the Privy Council between the 
same parties. Held, that the set-off pleaded by 
the defendant could be entertained under s. Ill 
of the Civil Procedure Code, the decree of the 
Privy Council not being under execution and s. 
246 of the Code being inapplicable to the case. 
Held also, having regard to the pendency of the 
above decree against the plaintiff and the fact that 
during the years in suit defendant had paid con- 
| siderable sums of money to the plaintiff as rent, 

I that the plaintiff was entitled only to the ordinary 
rate of interest at 12 per cent, per annum from 
the end of each quarter in which the instalment 
fell due and not to damages. Bharath Prosad 
Sahi v. Rameshwar Koer (1904) 

8 O. W. KT. 118 

2, — - — . Set-off — Mortgage 

- - Equitable set-off — Court-fee, if necessary , on 
written statement claiming set-off. Where the 
suit was not one for recovery of money, but was 
only one for the enforcement of a, mortgage 
security, the right to sue for a personal 
decree having been barred by limitation, when the 
suit was brought : Held, the case did not come 
under s. Ill of the Civil Procedure Code and no 
set-off could be claimed. That an equitable set-off 
can be claimed when it arises out of the same trans- 
action as that upon which the suit is based. Ste- 
phen Clark v. Buthnavaloo , 2 Mad . H. C. 298 ; 
Bhagbat Panda v. Bamdeb Panda , I. L. R. 11 
Calc. 557 ; and Chisholm v. Copal Chandra Surma, 
1. L. R. 16 Calc. 711 , referred to. That the set-off 
claimed in the present suit was based upon a 
separate transaction and could not therefore be 
allowed. Per Banerjee, J. That a written state- 
ment in which a set-off is claimed is not chargeable 
with Court-fee as on a plaint. Amir-zama v. 
Nathu Alai, 1. L. R. 8 All. 326 ; Bai Shri Majirajbai 
v. Narotam Hangovan, I. L. R. 13 Bom. 672 ; and 
Chennappa v. Raghunatha, I. L. R. 15 Mad. 29, 
dissented from. Fakir Chand Dutta v. Gisborne 

I & Co. (1904) . . . . 8 C.W.1. 174 
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digest of cases. 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OP 1877 ) — contd. 

— s. Ill, 111 (<#). 

See Set-off — Generally. 

I. Is. R. SO Gale. 1068 

: ss - 111, 146, 561, 566 — Suit for 

relief inconsistent with order— -Set-off claimed in 

ZalT ff lte ^ en f-~ 0mi ^on to frame issue— Com- 
pany— liquidation— Companies Act (VI of 7882) 

S jy']rf H . If ^ ean ^ n 9 of ts legally recoverable” 

the But ih ^ eSSei l tial to tlie decision of 
t . atl appropriate issues should be framed 
and ned with a view to determining the validity of 
Lakshmishanker s claim to set off the R57.930. 
On issues having been framed and sent down for 
tnaV the lower Court found that Lakshmishanker 
nad lent the moneys referred to in his written 
statement and held that he was entitled to set-off 
the same as against the sum of Rs, 41,891-2-0 for 
which the Appellate Court had held him liable 
Xhe plaintiff appealed. Held, that s. Ill of the 
Civil Procedure Code applied and that the amount 
due to Lakshmishanker must be set off against the 
plaintiff Company’s demand. Ince Hall Bolling 
Mills Company v. Douglas Forge Company , 8 0. B 
D. 17 9, and Ex parte Felly, 21 Ch. D. 492 , distin- 
guished. Per Jenkins, C. J. l n my opinion the 
words legally recoverable in s. Ill of the Civil 
Procedure Code, 1882, have no reference to the 
ability of the debtor to pay the demand in full : 
a if J Um 18 le g all y recoverable though in the 
result the creditor must be satisfied with a dividend. 
Ahmedabad Advance Spinning and Weaving 
Company V. Lakshmishanker (1904) 

I. L. R. so Bom. 173 


7 7 ~ 7 — s ss * 111 and 216— Set-off— Cross- 

loXZu ° f Plaintiffs « brokers 

for the sale of indigo seed sued defendants to recover 

the amount alleged to be due to them by the defend- 
ants as commission on account of certain sales of 
mdigoseed made by them on behalf of the defend- 
f f®* , that 1 the °°urt might properly take 

into consideration by way of an equitable set-off the 

P Ia ? ntiffs to the defendants 
hiough the plaintiffs negligence in not carrying out 
the defendants instruction respecting the selling of 
the seed. Niaz Gul Khan v. Durga Prasad, I. L. E 
noo-f' 9 ’ ion ° wed - Nand Ram v. Ram Rbasad 
(190o > • •• • • I. L. R. 27 All. 145 


ss 118 119 (1859, s. 125) — Non- 

appearance of defendant— Appearance by pleader. 
Where defendants summoned under s. 41, Act VIII 
of 1859, did not appear on the day fixed for them to 
appear and answer, and their reasons for non-at- 
tendance not having been considered sufficient 
they were not allowed to appear in the ease : Held, 
that the Court of first instance was justified in dis- 
AM-^fn-T ^ be ease m their absence, and that s. 125, 
2 1859 ’ contemplates a ease in which a 
party who-has appeared at the proper time after- 

Megh k? T P |™ by Pleader ' Jo Y Pboka sh Singh «. 
Mbghbaj Singh . 12 W R 207 


C -^J L PROCEDURE code, ACT XIV 
OP 1882 (ACT X OP 1877) — ciontd. 

s. 120. 

See Practice— Civil Cases— Non-ap- 
pearance of Plaintiff. 

I. Ij. R. 26 Bom. 392. 

. Dismissal of suit on inability 

to answer material questions. The plaintiff’s 
mooktear being unable to answer certain questions 
necessary for the statement of the proper issues, the- 
plaintiff was called upon either to appear perso- 
nally and reply to the Court’s queries; or to send 

^Tf Wl ^T I<3r ^ ply * Havil3 £ done neither; 
Held, that the lower Court was competent to dis- 
miss the suit under s. 127, Act VIII of 1859 
Nilmonee Singh Deo v . Ram Huree Misser 

2 W. R 161 

2. 

wer 


— V — 7 Inability of pleader to ans- 
_ material questions.— Materiality of 

absent witnesses. Instead of dismissing plaintiff’s, 
suit on account of his pleader’s inability on the day 
of tnal to prove which of his absent witnesses, 
against whom he had applied for further processes 
k® issued, were material, the proper course for 
the Judge was to allow the plaintiff a certain time 
uc ® e ^idence upon this point, upon payment 
by him of all the costs of adjournment. Pearee 
Mohhn Bose * Httrish Chunder Ghose 

17 W. R. 141 

o o L; — Refusal of a plaintiff to attend 

f ] v ^ Iiess ' A plaintiff who was re- 
presented by a pleader was summoned at the ins- 
tance of a defendant to attend the Court and to give 
evidence on his behalf on the day fixed for final 
hearing. The plaintiff refused to attend on the 
ground that he was a person of rank and was ex- 
ernpted from personal appearance in the Courts of 
a Native State. The first Court, considering the 
personal appearance of the plaintiff necessary, 
issued an order under s. 120 of the Civil Procedure 
Code that he should i ttend, and, on his failure to 
do so, passed a decree against him. On appeal, the- 
Judge reversed the decree and remanded the case 
for trial Held, confirming the order of remand,, 
that the order and decree of the first Court were 
alike illegal, as the plaintiff having appeared by a 
pleader, the Court had no power to issue an order 
under s. 120, unless the pleader had refused or was 
unable to answer a material question. Satu v. 
Hanmantrao Gofalrav Nimbalkar 

I. Ii. R. 23 Bom. 318 

- ss. 121-127. 


See Interrogatories. 

I. Is. R. 17 Gale. 340 
I. L. R. 18 Calc. 420 
I. Ii. R. 23 Calc. ■ 117' . 

See Practice — .Civil Cases — Interro- 
gatories. 

— ss. 129-136. 


See Inspection of Documents. 
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DIGEST OF CASES. 


CIVIL PROCEDURE CODE, ACT XIV 

OF 1882 (ACT X OP 1877 )—contd. 

• ss. 129-136 — concld. 

See Practice — Civil Cases — Inspection 
and Production of Documents. 

- - s. 130. 

See Inspection op Documents. 

I. L. R. 30 Mad. 230 

See Practice — Civil Cases — Inspection 
and Production op Documents. 

I. L. R. 28 Calc. 424 

s. 136. 

See Appeal — Ex parte Cases. 

I. Ii. R, 7 All. 159 

See Contempt op Court. 

I. L. R. 7 Bom. 1, 5 

See Interrogatories. ^ 

I. Xi. R. 18 Calc. 420 

... Exercise of powers given by 

section. The powers given to the Court by 
s. 136 of Act X of 1877 should not be exercised 
except in extreme eases. Sham Kishore Mundle 
v. Shosiii Bhoosan Biswas 

I.L.R5 Calc. 707 : 5 C. L. R. 509 

% !• — s. 137 (1859, s. 138) — Applica- 

tion for production of documents in another case — 
Discretion of Court . Per X orman, C.J. When a 
proper application was made to a Judge under s. 138, 
Act VIII of 1859, to send for, from the records of 
his own Court, papers which would be evidence in 
the case before the Court, the Judge had no discre- 
tion in the matter, but the section must be treated 
as giving a power which the Judge was bound to 
exercise,— the principle being that where a statute 
conferred an authority to do a judicial act in a 
certain case, it was imperative on those authorized 
to exercise the authority when the case arose. Per 
Kemp, J. It was in the discretion of the Court to 
send for them or not. Per Steer, J. Though the 
Judge was not bound to send for them, it would be 
unfair not to do so. Rughoonath Bose v. Domed 
■Ali W. R. P. B. 177 

2. Papers specially mentioned 

—Production of record. Under s. 138, a Court was 
not bound to send for the whole record, but only 
for such papers as might be specialty mentioned in 
the application. Janokee Beebee v. Habeebul 
Hossein . . . . W. R. 1864, 272 

3 C - Decision on document sent 

;for from record of another ease. A 
Judge may send for and inspect any document filed 
with any record in his Court, and there is nothing in 
the Code of Procedure to prevent his basing his 
decision, wholly or mainly, on such document. 
Bunwaree Lall v. Kisto Behary Roy 


i CIVIL PROCEDURE CODE, ACT XIV 
; OP 1882 (ACT X OP 1877)— conid. 

s. 137 (1859, s. 138) — concld . 

another case under s. 138 of Act VIII of 1859 can 
only use as evidence such documents as are other- 
wise unobjectionable and admissible for or against 
either of the parties to the suit. Narappa bin 
Appa Hegdi v. Gapaya bin Kapaya 

2 Bom. 361 : 2nd Ed. 341 

5, Objection of Judge to send 

for record in another ease. A Judge 
was not bound, under s. 138, Act VIII of 1859, upon 
the application of any of the parties to a suit, to 
send for the record of any other suit. Heeramun 
Roy v. Tahoour Enam . . 7 W. R. 109 

Coraah v. Gqoroo Churn Chose. 

18 W. R. 13 

6 Omission to summon Regis- 

trar. In a suit on a registered bond in 
which defendant asked the Court to send for the 
| registration books, with a view to prove the non- 
existence of the bond at the time it purported to 
be certified : — Held, that, as defendant had failed to 
summon the Deputy Registrar, it was not necessary 
for the Judge to use the discretion given in s. 138, 
Act VIII of 1859. Monmohinee Dabee v. Sree- 
dhama Churn Ranna . . 14 W. R. 302 

7. Records from Court of 

Wards. Where records from a Government office 
are required as evidence, it is for the Court to send 
for them ; but papers required from a Court of 
Wards, which is not a Government office, must be 

I obtained by the party who needs them, by means of 
j a summons on the proper officer. Sobbee Jha v. 

! Shosheenauth Jha . 15 W. R. 150 

8. Public record — Cazee’s booh. 
A cazee’s book is not strictly an official 
record. Before a document could be inspected 
under the provisions of s. 138, Code of Civil Proce- 
dure, which applied to Appellate as well as Original 
Courts, the Court was bound to see whether it came 
under the description of a public record. Jugger- 
nath Sahoo v. Mahomed Hossein 15 W. R. 173 

9. Sending records sent for by 

another Court — Discretion of Court. A Court 
had no discretion to refuse to send records 
which had been sent for by another Civil Court 
under s. 138 of Act VIII of 1859. In the matter 
of Golap Coomary Dassee v. Soondub Naeain 

Deo 4 C. L. R. 36 

: ss. 138 and 139 (1859, s. 128). 

1- — — — — . Documentary evidence. 
Parties are required to have with them in Court, 
at the first hearing of the suit, all their documentary 
evidence, but need not file it then unless it is called 
for. Mahbub Hossein v. Patasu Kumari 

1 B. L. R. A. C. 120 : 10 W. R. 179 


1 W. R. 63 

4. Admissibility of documents 

from record of another ease. Held, that 
■a Civil Court which inspects the records of 


2 — Piling documents with plaint 

— Translation of document. By s. 128 of Act 
VIII of 1859, it was not necessary to file with the 
plaint all the documents that the plaintiff intended 
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DIGEST OE CASES. 


CIVIL PRO CEDURE CODE ACT 'STTTT 
OF 1882 (ACT X OF 1877)-c^C 

ss - 138 and 139 (1858, s. 128)- 

to give in evidence. A document which is to be 
j Q e ? den ?® ,ieed not be translated previous 
o the hearing of the case. Kameenee Dossee v 
Htoromoney Dossee v 

Bourke O. C. 91 : Cor. 151 

not fn^r~™. Doc "“ ents produced, but 
which havfi hBA^ 18 S j° tl0 P applies to documents 
butnotmJ f? d "f ed at the fili ng of the plaint, 
with f ni d ’ | nd m tlus wa y is not incompatible 
TVfrrp-J, * ’ Dbbmsookh Chtodek v . Eajkristo 

1TTEB Hyde 145 

• ^7 T 1 Exhibits. Documents produced 
m Court under s. 128, Act VIII of 1859, become, 
upon and by reason of their production, exhibits 
m the ease. Baojee Gtoesh v. Rao Jalee 

*“““»• W. E. 91 

. P* ~ Bight to adduce fresh 
documentary evidence after issues settled 
~^und for rejecting or admitting. Under s. 128 
Act VIII of 1859, the parties, though not entitled 
as of right to adduce fresh documentary evidence 

til'd J h9 “f UeS -i“ the case are settled > may yet 
tender such evidence, stating the grounds upon 

which it was not tendered at a°n earlilr stage "and 
lb, f" d S e “ a y or reject such evidence, but 

the grounds on which he acts should be stated on 
the record. Watson & Co. * Ktohya BahZior 

9 W. E. 294 

6. — _ — Documents not filed with 

record owing to mistake of Court’s officers 
A . ,f m £ ourt . 13 bound to receive as 

nlahrt 1 ® ?fl! h ® Btlc . a * ed , d . 0 °umeii*s named in the 
plamt and filed by the plaintiff’s pleader on the dav 
appointed for fixing issues, even though, through 
1 n I i a f ) Vel ' ten0e , of am!all > they were not made part 
n° OTd ' Rtojto Chtckekbutty v. 

Ajhtnb Coomar Mookerjee . 15 W. K 323 

7. 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF l877)lctfcf 

— ss. 138 and 139 (1859, s. 128)— 


concld. 


- — - Documentary evidence, nro- 

on859 s 128 “ b< T d ’ Under Aot Vni 

ot l»oJ, s. 1~8, to be prepared at all points with his 

documentary evidence, and, as soon as the Court has 

framed the issues which it thinks proper to lay down 

±22X m * ei £ Called “P on) the documentary 
evidence beanng thereon. The words “ first hear- 

“f “ * h ®, S “ b ’ are de fined by s. 139, and do not 
6 * fi eann S ou the is 3 ne. Goto Htoee 
Chowbhry V. Peak Htjree Laha . 21 W. R. 42 
3 

A-fo ioo T~~ ~~~ The main object 

flf: U " 8 was ^prevent parties from manufacturing 
vidence pending the trial, to meet unexpected ! 
exigencies, and not to shut out true, good, and valu- 
able evidence, merely because the party had, with- 
out good and assignable cause, abstained from 

b6f0re g* Couxt at tet hearing. 
ikeam Hossein v. Ram Lochun Dutt 

23 W. B. 29 

merits. S. 138 of the Civil Procedur^Code^was 


sTuSa to Prevent fraud by the late production of 
suspicious documents, and not to shut out formal 

public C rlne y0nd * US P?, 01011 ’ suc h as certified copies of 
public documents like records of Government 
Uram v. jRam Lochun, 23 W. It. 29, followed’ 
Ranchhod Hikabhai u. Secretaby of State foh 
llroiA • I- D. R. 22 Bom. 173 

7- , , r. ss * 1^9, 584 — Documents not men- 

■ le ^ m t lsi plaint — Discretion of Court 

or Zlrds^r 0 /-^ COp i e - 0f puWic d °™mmts 
sion sfroB d l i ^ r °^ m 9S~Brroneous exclu - 
d appeaL When a Plaintiff seeks to 
to * he triaI ’ whioh he tad failed 

Co “ “r *i hC h r annes:ed t0 the Plaint, the 
Court has clearly a discretion under s. 139 of the 

t^J 1 r S°f durc Code w hether to receive or reject 
h m “ e “ ,i ? ag this discretion the Court 
^ ? md th , at the seotion w as enacted to 
prevent fraud by the late production of suspicious 
documents and not to shut out formal evidence 
beyond suspicion such as certified copies of public 

W n 6ntS if r ? oords „ of judicial proceedings. 
byea I /cram Hossem v. Dam Lochun Dutt, 23 W. J2 

Trn ?™l cllhod Sirabhai v. Secretary of State 
p " f ? om ' l 7S > relied on. When a Subordi- 
nate Court has refused in the erroneous exercise of 
its discretion to receive documentary evidence, 
winch ought to have been accepted, theHigh Court 
kas ample power to interfere under s. 584 of the Civil 
Procedure Code. Moni Lai Bandopadhya v. KM- 
rodapasi, I L. B. 20 Calc. 740 ; Denials Jaqjivan 
^9fn, l. L. B. S Bom. 377, and Minak- 
sTiij Vein, I. L. B. 8 Mad. 373, followed. Unless 
called upon by the Court, it is not obligatory on the 
plamuff to produce documents on which he relies, 
but which he has not filed with the plaint at the 
brs't hearing when issues are framed. Malibub 
LLossein v. Patasu Kumari, 1 B. L. B. 120, and 
Gour Hurree Chowdhury, v. Pranhuree Laha, 21 
t! * n ^ ollowed * Talewar Singh v. Bhagwan 
Pas (1907) . . . 12 C. W. 3 ST. 312. 


- s. 140 (1859, s. 129). 


See Sfperintendence of High Court- 
Charter Act, s. 15 . 18 W. R. 511 


Opportunity for Court to 
inspect evidence. A Court, cannot be said to 
have received documents as admissible in evidence 
when, for want of time to inspect and consider them, 
it orders them to be filed ; nor would it be wrong in 
law m rejecting or returning them after propel in- 
spection ; the object of s. 1£9, Act VIII of 1859, 
being that papers should be produced in a regular 
manner, and inspected by a Court at its convenience. 
Soon urbina Chowdhry V. Raj Mohun Bose 

11 W. R, 350 

2. - - Reception on record of irre- 

levant and inadmissible documents. Atten- 
tion drawn to the neglected provision of the 



DIGEST OF CASES. 


CIVIL PROCEDURE CODE, ACT XIV CIVIL PROCEDURE CODE. ACT XIV 
m? 1RR9. r ACT 1 X OP 18771; — contd. OP 1882 (ACT X OP 1877)-* 


OP 1882 (ACT 1 X OP 1877)— 
s. 140 (1859, s. 129) 


Code of Civil Procedure, 1859 (s. .129), which prohi- 
bits Courts from receiving on the record of a case, 
without restriction and without discrimination, 
documents which are either irrelevant or inadmis- 
sible. Issue Chunder Ghose v. Russeek Lal 
Mundul .... 11 W, R 570 

3. Admission and rejection of 

documents. At the stage of a suit refer- 
red to in Act VIII of 1859, ss. 128, 129, and 132, the 
Court ought to sort the documents tendered into two 
classes : those relevant and admissible, and those 
irrelevant and inadmissible ; and to reject in limine 
all documents which are evidently such as cannot 
be used as evidence in the suit. The admission of a 
document at this stage does not imply that it is 
evidence, but merely declares that it may, if pro- 
perly treated, be used as evidence in the suit, and 
filing it as a part of the record does not confer any 
authority on such document or operate to dispense 
with any proof of genuineness. Courts of first 
instance ought to specify what portions of the 
documentary evidence on the record they have 
accepted, and what portions they have refused to 
listen to. All the proceedings of the parties in 
respect of the use of documentary evidence are 
matters to be recorded on the proceedings of the 
Court by the Judge’s own note. Tumeezoddy v . 
Bus abut .... 21 W. R. 76 

s. 141 (1859, s. 132) — Production 

of documents — Endorsement. Exhibits produced in 
Court ought to be endorsed with the name of the 
person wriio produces them as required by s. 132 of 
Act VIII of 1859. Biseam Singh alias Bishen 
Singh v. Indurjeet Konwar . 6 W. R. X 

ss. 141A, 142A. 

See Stamp Act (II of 1899), Sch. I, 


Akt. 24 


I. !». R. 26 Bom. 522 


s. 142A. 

See Appellate Court — Evidence and 
Additional Evidence on Appeal. 

I. L. R. 14 All. 356 

- s. 140. 

See Possession, order of Criminal 
Court as to — Decision of Magistrate 
as to Possession . 7 C. W. N. 461 

See Written Statement. 

11 C. W. N. 871 

— ss. 148, 153 (1859, ss. 139, 144). 

See Issues. 

s. 153 — Joint debtors — Suit against 
several joint debtors — Judgment against one joint 
debtor who admits claim does not bar suit against 
others— Contract Act {IX of 182), s. 43— Partners 
— Practice — Procedure. In an action against two 
alleged partners, which came on as a short 


cause,, one of the defendants admitted the claim,. 

^ was ^ Lere f° re passed against him 

tor the amount claimed. The second "defendant 
denied his partnership with the first defendant 
and his liability to the plaintiffs, and on his- 
application the case as against him. was trans- 
feiTed to the list of long causes, and postponed. 
Re then filed a supplemental written statement, in 
which he pleaded that the cause of action alleged in 
the plaint was joint ; that it had become merged 
in the judgment recovered against the first defend- 
ant, and that further proceedings in the suit were 
therefore barred. A preliminary issue on this point 
was raised and argued. Held , that the suit should 
proceed. In an action commenced against several 
joint debtors, judgment recovered against one of 
them who admits the claim does not bar the further 
prosecu tion of the suit against the others. Dick v. 
Dhunji Jaitha (1901) . I. L. R. 25 Bom. 378 

1 ss. 154, 155 (1859, s. 145)— 

Power of Sitting Judge— Practice. When 
issues are framed and the plaintiff and defendant 
are ready and willing to proceed, the sitting Judge 
has power under s. 145 to proceed to the hearing 
and final disposal of the case. Anonymous 

1 Ind. Jnr. O. S. 1.4 

2 Procedure where day is fixed 

for settlement of issues. When a 
is fixed for the settlement of issues in a case, tne 
Court ought not to proceed to dispose finally of the 
case except with reference to the, specific circum- 
stances detailed in s. 145, Act VIII of 1859. Jeea- 
wan v. Goolab Khan 

1 3ST. W. 97 : Ed. 1873, 147 

3 Adjournment of ease — Neces- 

sity of further evidence. Although a case may 
have been set down for final disposal, if it be a 
ease in which further evidence is required, the Judge 
is bound, under s. 145, Act VIII of 1859, to adjourn 
the case unless he is satisfied that the plaintiff has, 
without sufficient cause, failed to produce his 
evidence. Ameer Ali v. Ram Bahadoob Singh 

7 W. R. 

4. — — — Disposal of suit at 

first hearing. A Judge cannot dispose of a suit 
at the first hearing if a party appears and objects 
the adoption of that procedure. Krisn abhup ati v. 

Ramamurti . .1. I*. R. 16 Mad. 198 

5X Hon -production of' 

at proper time. The great object of 
Procedure Code in requiring a day to be fixed for the 
hearing of a case and all the evidence to be adduced 
on that day is that parties may thus be confronted 
with each other, and the whole evidence on 
side be at one and the same time before the Court. 
Where a party fails to produce his documents at 
proper time, a Court commits no error in law in 
refusing to send for them subsequently, if 
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CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877)— could. 

ss. 154, 155 (1858, s. 154 )—concld. 

satisfied that they are necessary for the ends of 
justice. Sobbee Jha v. Shosheenath Jha 

15 ¥. R. 150 

. 1 s. 156 (1859, s. 146)— Ad- 

journment of ease— -Sufficient cause — Suit not. 
‘fixed for hearing. Without defining what is the 
right mode of exercising the discretion vested in the 
Judge with regard to adjournments, the High 
Court held that the Judge ought, under s. 146 of 
the Code, to have granted an adjournment in this 
case when it was applied for, on the first day after 
the Judge’s return to the district that the applicant 
really had an opportunity of appearing before the 
Judge, in order to enable the applicant to file his 
documents and produce his witnesses ; s. 147, Act 
VIII of 1859, not applying to a case where no day 
lias been fixed for the hearing of the case. Seeta- 
EAM &AHOO V. GOLAM SAHOO BAHADUR 

18 W. R. 825 


- Ground for adjourn- 


ment — Medical certificate. Where defendant had 
known for some time previously that his case was 
coming on and what evidence was necessary, a 
medical certificate, to the effect that he was confined 
to his bed by lumbago, was held to be no sufficient 
ground for adjournment. Elias v. Jorawar Mull 

24 W. R. 202 

8. — — and s. 157 — Application for 

restoration of suit — Adjournment — Civil Procedure 
Code {Act XIV of 1882), ss. 156 , 157, 102, 103. 
Semble : Ss. It 6 and 157 of the Civil Procedure Code 
not apply to an adjournment which is not made 
at the instance of the parties, but which is necessi- 
tated by the rules of Court which regulate the 
disposition of its own business. Toolsy Money 
D ass ee v. Prosad Money Dassee 

2 C. W. jV, 490 

ss. 150, 389, 390. 

Sec Commission . I. L. R. 36 Calc. 506 


— s. 157. 

See ante, s. 108 


I. L. R. 21 Gale. 209 
I. L. R* 23 Calc. 738 
X. L. R. 20 Rom. 380 
2 O. W. IV. 093 

- — • ss. 157, 158. 

Appeal — Default in Appearance. 

I. L* R. 10 Mad. 270 
I. L. R. 20 Bom. 736 
I. L. R. 19 All. 355 
I. L.R. 25 All. 194 

. 158 (1859, s. 148). 

Res Judicata — Judgments on Pre- 

510 
15 All. 49 
131, 486 


procedure code. ACT XIV 
OE 1882 (ACT X OE 1877) — contd. 


■ s. 158 (1859, s. 148) — contd* 


m. , Remand by Appellate Court, 

The terms of s. 148, Act VIII of 1859, 
prevent an Appellate Court, on good and 
sufficient cause shown, from remanding a ease dis- 
posed of thereunder, in order that justice may be 
one between the parties. Lochun Mundul v. 
VVUZEER PaRAMANICK . . 13 ^ R 434 


Fresh, evidence.— When 


. — , r* v — vv xien a 

ease is remanded by an Appellate Court 
under s. 148, Act VIII of 1859, with a direction that 
it shall be proceeded with, the Court of first instance 
nas no authority to receive new evidence, nor the 
lower Appellate Court to decide thereupon. Padm a 
Lochun v. Sirdar Khan . 3B.L. R. Ap. 91 

S. C. Puddo Lochun v. Sirdar Khan 

12 W. R. 23 
Dismissal of suit for in- 
sufficient Court fee on plaint. The Court 
of first instance, being of opinion that 
tne plaint bore an insufficient Court-fee, and the 
plaintiff, not making good the deficiency, dismissed 
the suit after recording evidence, but without 
entering into the merits. On appeal the lower 

Appellate Court held that the Court-fee was suffi- 
cient, and remanded the case for trial on the merits. 
Held, that s. 158 of the Civil Procedure Code was 
not applicable to the case. Muhammad Sadie v. 
Muhammad Jan . . I. L. R. 11 All. 91 

~ — — — — Adjournment for final dis- 
posal Dismissal of suit after adjournment — 
Non-appearance of plaintiff. In a suit, issues 
naving been settled, the final hearing of the suit was 
adjourned to. a fixed date for final disposal. On 
that .date plaintiff did not appear, and the suit was 
dismissed. under s. I4S of Act VIII of 1859. Held, 
that as this was not a case which had been adjourn- 
ed m favour of either party to enable him to 41 pro- 
duce his proofs or cause the attendance of his 
witnesses, the order was not one which could 
properly be made. Ryall Sherman 

I. L. S. 1 Mad. 287 

. 5 Dismissal of suit after ad- 

journment. The first hearing of a suit took 
place on the 16th November, when issues were 
settled, and the final hearing of the suit was fixed for 
the 22nd January following. On the 22nd of 
January, the plaintiff changed her vakil, and applied 
by the new vakil for a summons for a witness, "and 
on the 23rd the new vakil stating that owing to the 
absence of his witnesses he was not prepared to go 
on with the case, the Judge dismissed the suit. 
Held, that, under s. 148 of the Civil Procedure Code, 
the Judge was justified in dismissing the suit. 
COMALAMMAL V. RaNGASAWMY IYENGAR 

4 Mad. 58 

- The first hearing 


' ■ — 1 — — ..jljuo iiiau jutstuixig 

of a suit W as fixed for the 10th July 1867. Neither 
of the parties nor their vakils appeared. There- 
upon the Court dismissed the suit under s. 148 of 
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CIVIL PROCEDURE CODE, ACT XIV 
OE 1882 (ACT X OE 1877)— contd. 

s. 158 (1859, s. 148) — contd* 

the Civil Procedure Code, but afterwards, upon the 
application of the plaintiff’s vakil restored it to 
the file for hearing under s. 1 19. Plaintiff obtained 
further adjournments to produce witnesses, the last 
being an adjournment to the 28th September. On 
that day the vakils of both parties appeared, but no 
witnesses, and the Court again dismissed the suit 
under s. 148 for failure to produce witnesses. On 
the 22nd of October the suit was again, under s. 119, 
restored tc the file on the application of the plaint- 
iff’s vakil, and a decision was afterwards come to 
for the plaintiff upon the merits. On appeal the 
last-mentioned decree was reversed, and the decree 
passed under s. 148 (whether the first or second 
decree was not specified) upheld, upon the ground 
that, as s. 119 was inapplicable to a decree passed 
under s. 148, the Court of first instance had acted 
w ithout jurisdiction in restoring the suit to the file. 
Held, on special appeal, reversing the decision of the 
lower Appellate Court, that the first decree of dis- 
missal beingfa decree which might have been made 
under s. 147, wras one to which s. 119 might be 
applied. That the second decree of dismissal was 
cue to which s. 148 alone applied, consequently cne 
subject only to review or to an apx^eal, and the pro- 
ceeding had in October 1867, being substantially an 
application for review, was cne which the Court had 
power to grant. Ambalavana Padeiyatchi v. 
Sabramania Padeiyatchi . 0 Mad. 262 

7. — Application for 

Succession Certificate — Order for costs of adjournment 
against opposing party — Effect of non-compliance 
with such order. A widow applied for a succession 
certificate to her late husband. The application 
was opposed by his brother, who claimed to have 
been undivided from him. The matter came on 
for hearing, but was adjourned on his application, 
he being ordered to pay the costs. He failed to pay 
the costs, and the certificate was issued to the 
widow. Held, that s. 158 of the Civil Procedure 
Code was inapplicable to" the case in the absence 
of a specific order making the payment cf costs a 
condition precedent to the hearing of the evidence 
of the party in default. Virabhadarappa Chetti 
Chinnamma 4 . I. L. R. 21 Mad. 403 

& — Refusal to allow examina- 

tion of defendant as a witness — Dis- 
missal in default of other evidence. The Court of 
first instance refused to grant plaintiff’s application 
to be allowed to examine second defendant as a 
witness on her behalf, thinking the grounds of such 
application insufficient for the exercise of its discre- 
tion under s. 162 of the Civil Procedure Code. On 
the adjourned date of hearing, plaintiff failed to 
produce any other witness, and the suit was dismiss- 
ed under s. 148. On regular appeal, the Civil Judge 
considered that the Court of first instance ought not 
to have refused plaintiff’s application, but held that 
the refusal was a final order not open to question in 
appeal. On special appeal %—Held, that the Civil 
Judge was wrong on the latter point ; that if the 


CIVIL PROCEDURE CODE, ACT XIV 

OP 1882 (ACT X OE 1877)— contd. 

' s, 158 (1859; s 4 148) — concld- 

plaintiff had been prevented from examining the 
second defendant on sufficient grounds, she had not 
committed default under s. 148 ; that the decree on 
the finding of the Civil Court was not maintainable 
without enabling plaintiff to examine second defend- 
ant ; and that that finding was conclusive in the 
special appeal. The decrees of both the lower Courts 
were consequently set aside and the case remanded. 
Latchmana Rau Saib v. Rogunatha Rau 

8 Mad. 299 

9. Dismissal of suit for non- 

attendance of witnesses. The plaintiff, 
upon whose application the Court of first instance 
adjourned the hearing of the suit, failed to cause the 
attendance of his witnesses on the day fixed for the 
further hearing, and the Court of first instance threw 
out the suit, stating that it did so under s. 110, Act 
VIII of 1859. Roth parties to the suit were repre- 
sented on that day by their pleaders. The Court of 
first instance subsequently entertained and rejected 
an application under s. 119 for a re-hearing. The 
lower Appellate Court admitted and allowed an ap- 
peal against the order of the Court of first instance. 
Eoth the orders of the lower Courts were reversed, it 
being held that the Court of first instance must be 
regarded as having acted under s. 148 of the Code. 
Kashee Pershad v. Debi Das * 7 RT. W. 77 

10 Adjournment for process 

to enforce attendance of witnesses. 
Where adjournments are made by a Court, in order 
to give effect to its processes for compelling the 
attendance of the witnesses, being thus made as 
much on its own motion at the instance of the de- 
fendant as at the instance of the plaintiff, the case 
cannot be said to come under Act VIII of 1859, s. 
148, which contemplates a case where a party 
has obtained time to produce his witnesses and 
has failed to do so. Pearee Mohun Bera v. 
Shama Churn Mytee . . 19 W. R. 34 

11. — — - — — Procedure — Order 

for plaintiff to pay the cost of preparation of a Map — 
Non-compliance of plaintiff with order — Dismissal of 
suit. A Court has no power to dismiss summarily a 
plaintiff’s suit merely because the plaintiff has 
omitted to comply with an order of the Court 
directing him, within a certain time, to pay in a sum 
of [money as the cost of preparing a map considered 
by the Court to be necessary to the decision of the 
suit. If an order of this kind is not complied with, 
it is the duty of the Court to go on and decide the 
suit on s'uch materials as it has before it. Sitara 
Begam v. Tulsy Singh (1901) 

I. L. R. 23 All. 402 

- s. 159 (1859, s. 149), 

See Witness Civil Cases — Summoning 
and Attendance oe Witnesses. 

3 C. L. R. 569 
I. Ii. R. 9 Bom. 308 
I. Xi. R. 15 Bom. 80 
I. L. R. 16 All. 218 

3 £ 
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CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877) — contd . 

s. 162. 

See Witness— Civil Cases — Summoning 
and Attendance of Witnesses. 

I. Ii. B. 24 Mad. 200 

s. 168 (1859, s. 159). 

See Witness— Civil Cases— Defaulting 
Witnesses. 

— ss. 174, 175 (1859, s. 168). 

See Witness — Civil Cases — Defaulting 
Witnesses. 

1 s. 177 (1859, ss. 126, 170) - 

Order of Court requiring party to attend, 
disobedience to — Subsequent decree in his 
favour. The plaintiff was ordered to attend and 
give evidence under s. 170, Act VIII of 1859, but 
failed to do so. The Court, however, being satisfied 
with the evidence in support of his ease, gave a 
decree in his favour. Held , that the decree was 
valid. Bissonauth Mojoomdhup, v. Khettur 
Chunder Sen . . . . Marsh. 467 

2 Defendant bona fide requir- 

ing evidence of plaintiff" — Non-attendance 
of plaintiff. A defendant, who bond fide and for 
a substantial reason requires the evidence of the 
plaintiff to be taken, ought not, in ordinary circum- 
stances, to have a decree made against him until that 
evidence has been given. Roy Dhunput Singh v. 
Pbem Bibee . . . . 24 W. B. 72 

3. — — . Appearance of some of se- 

veral plaintiffs. S. 170, Act VII I of 1859, 
authorized dismissal for default only against the 
plaintiff who failed or refused to attend, not against 
the plaintiffs who appeared. Prosunno Coomar 
Shaha v. Gqoroo Pershad Roy . 1W. S. 25 

Binode Ram Sein v. Brohmo Moyee Debia 

1 W. B. 168 

4. Claim barred by limitation 

— Defendant not appearing. S. 170, Act VIII 
of 1859, was not intended to empower a Court 
to decree a claim which on the face of it is barred by 
limitation, simply because the defendants had been 
summoned and did not appear. Doorga Dutt 
Singh v. Kalika Sookul. Gireedharre Singh 
v. Kalika Sookul . . . 7 W. E. 46 

5. IS" on -attendance of witness, 

The discretion which a Court had, under 
s. 170 of Act VIII of 1859, of passing judgment 
against a party for non-compliance with the Court's 
order to attend and give evidence or produce docu- 
ments in a suit was not confined to cases where the 
party summoning him could not prove his case 
otherwise than by the evidence of such other party, 
or where the fact to be proved was solely and 
exclusively within the knowledge of such other 
party. Kashinath Shaha v. Dwarkanath 
Sirkar . 9 B. L. B. 215 : 17 W. B. 550 

Ishan Chandra Ghose v. Harish Chandra 
Banerjee 9 B. L. B. 218 note ; 12 W. B. 369 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877) — contd. 


s. 177 (1859, ss. 126, 170) — contd. 

6. — -- . -In a suit for contri- 

bution in respect of Government revenue, the de- 
fendants, co-sharers, were, on the application of the 
plaintiff, ordered to attend to give evidence, but 
they failed to appear. The Principal Sudder 
Ameen thereupon dismissed the suit on the ground 
that, as the plaintiff’s case had not been established, 
he was not entitled to a decree simply by reason of 
the defendants’ failure to enter appearance. Held , 
that the suit should not have been dismissed. In a 
case where a party summoned to attend as a witness 
refuses to attend and. give evidence, and the party 
who requires the evidence is unable to make out his 
case without it, his suit should not be dismissed for 
want of proof, when the points on which he fails 
depend upon matters of fact which may reasonably 
be presumed to be peculiarly in the knowledge of the 
defaulting parties, as, for instance, in the present 
case, the extent of their own shares, and the amount 
they had paid on account of revenue. Hemangini 
Dasi v. Ramnidhi Kundu 

1 B. L. R. S. 1ST. 10 : 10 W. B. 158 


7. Default of defendant to 

attend — Examination of parties to the suit . 
When a plaintiff alleges that the defendant has 
a personal knowledge of the matters in dispute and 
the defendant denies that he has such knowledge, 
the Court, before exercising the discretion of 
decreeing the suit as upon default, should be satis- 
fied on evidence as to the existence of such know- 
ledge on the part of the defendant. Laith Kara in 
Deo v. Bolakee Chowdhry . W. B. 1864, 24 


8. Dismissal of suit on plaintiff’s 

non-appearance when summoned as wit- 
ness by defendant. A Court is not bound 
to dismiss a case on account of the non-appear- 
ance of a plaintiff summoned by the defend- 
ant to attend as a witness, when the defendant did 
nob petition for attachment or other legal 
proeess to be made by the Court to compel the 
plaintiff’s appearance. Bustee Narain Roy v. 
Sham Soonder Nundee . 2 W. B., Act X, 43 


9. Applicability to rent suits. 

S. 170 was applicable to the procedure in 
suits under the Bengal Rent Act. Chundeb 
Mohun Mojoomdar v. Ketooram Bose 

4 W. R„ Act X, 18 


Soopun Khan v. Huro Pershad Paul 

4 W. B., Act X, 50 


Also s. 166. Soopun Khan v . Huro Pershad 
Paul . . . 4W R., Act X, 50 

10. Failure of defendant to 

appear — Discretion of Court. 8. 170 was 

discretionary. Under it, the first Court might 
decide against a defendant, on the ground of his 
failure to appear even without going into the plaint- 
iff’s evidence, and the lower Appellate Court was 
equally within the law in going into the whole case 
on its merits. Gopal Lal Bose v. Kaleenath 
Mookerjee .... 5 W. B. 89 
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CIVIL PROCEDURE CODE, ACT XIV 

OP 1882 (ACT X OP 1877) — contd. 

s. 177 (1859, ss. 128, 170 )— contd. 

Rajchender Ghgse v. Koylash Chender 
Ranee jee . .6 W. R., Act X, 86 

11. Wilful default. The strin- 

gent provisions of s. .170, Act VIII of 1859, 
ought to be applied only in the case of contumacious 

f litigants. Data Herbekman Pyne v. Oodoy 

Chand Pyne . . .6 W. R. 247 

Thakoor Lall Misseb v. Bkomomyee Daeee 

15 W. R. 253 

But not to plaintiffs on whose part there is no 
proof of cognizance of the issue of a commission for 
their examination, or no proof of wilful default. 
Data Herbekman Pyne v. Oodoy Chand Pyne 

6 W. R. 247 

12. Defendant as witness for 

plaintiff refusing to produce documents. 
In a suit to recover the balance due on a partner- 
ship transaction, the first defendant, who was exa- 
mined as a witness for the plaintiff, refusied to pro- 
duce certain accounts relating to the partnership 
which he was directed to produce by the Civil Judge. 
Thereupon, judgment was given against the defend - 
ant under s. 170 of the Code of Civil Procedure. On 
appeal, the High’Court, holding that the accounts 
were relevant and material evidence in the suit, and 
that the Civil Judge was justified in requiring the 
first defendant to produce them, and being satisfied 
that the accounts were in possession or control of 
the first defendant, affirmed the judgment of the 
Civil Judge. Katakam Venkaiya v. Bhepalam 
Pedda Mellasappah * . 4 Mad. 142 

IS. Waiver of default by 

Court. The provisions of s‘: 170 of the Code of 
Civil Procedure ought to be exercised with the most 
temperate discretion. Where the Court might; have 
treated one of the defendants as in default, and 
passed judgment against him under the above 
section, but instead of doing so passed over the 
default and made an order adjourning the further 
hearing of the suit, and on the day to which the 
hearing was adjourned disposed of the suit under 
s. 170 : Held , that the Court by its own act was not 
in a position to treat the defendant as in default. 
Pttdiyar Vasedavan Nambedripad v. Kayaka 
Kovilagatha Valia Rany . 4 Mad. 231 

14. Order to one plaintiff in 

suit to attend and give evidence. The 
Civil Judge, on appeal, reversing the decree of the 
District Munsif, dismissed a suit brought by two 
plaintiffs under s. 170 of the Code of Civil Procedure 
on the ground that the firs t plaintiff had without 
lawful excus'e failed to comply with the order of the 
Court requiring his attendance to give evidence. 
There was no order or summons to the first plaintiff 
.to attend to give evidence in this suit, but a sum- 
mons was issued to the plaintiff to attend to give 
evidence in another suit to wdiich the second plaint- 
iff was no party, and which was heard together with 
this appeal. Held (reversing the decision of the 


CIVIL PROCEDURE CODE, ACT XIV 1 

OR 1882 (ACT X OR 1877)— contd. « 

s. 177 (1859, ss. 128, 170}— contd. 

Sessions Judge), that non-compliance with the 
summons to give evidence in the other appeal was 
not enough to warrant the exercise of the power in 
this case. S. 170 requires that there should be a 
failure to comply with an order to attend to give 
evidence in the particular suit. Arena chella 
Mudaly V. Vencatachella Medaly 5 Mad. 269 

15. — — Discretion in enforcing, pen- i 

alty under the section. In a case which I 

Act VIII of 1859, s. 170, is provided to meet, the I 

Court ought not to take everything for granted 

against the party in fault, but to require the other jj 

party to prove his case so far as he can without the j 

desired evidence, to consider well the effect of the j 

default or refusal with reference to the rules of \ 

evidence, and to hear what; evidence the defaulting 

party adduces before imposing upon him the penalty \ 

of default. Mahomed Amidoolla v. Derbesh 

Shaikh 24 W. R. 314 

18. Mon-attendance of defend- 

ant when cited as a witness. The non- 
attendance of defendant when cited as a witness to 
give evidence is not alone sufficient to justify the 
decision of the suit against him under s. 170 of the i 

Civil Procedure Code. His absence may be an un- 
favourable circumstance, but the Court will not 
always be disposed to attach to it such weight as to 
regard it as justifying a decree in the plaintiff’s 
favour. Roop Narain Misseb v. Kashee Ram 
Sing Timbibam . . . 2 NT. W. 67 

Bhally Mahomed Bekshee v. Nobin Chende® 

Roy Chowdhry . . .15 W. R. 269 

17. • Proceedings in execution 

of decree. A Court may avail itself in an 
execution case of the power given by s. 170, Act VIII 
of 1859, to summon a party to give evidence ; and on 
his failing to comply with that order, to pass judg- 
ment against him. * Deshan Hosein v. Khodija 

8 W. R. 64 

18. Motice to attend, failure to 

comply with. To render a person liable, to 
the penalty prescribed by s. 170, Act VIII of 
1859, it must be shown that notice had been duly 
served on him, and that he had failed to comply with 
the requisition contained in that notice. Gqoroo- 
dass Roy v. Gbeedheb Sein . 11 W. R. 110 

19. Default of defendant to give t 

evidence. Where a plaintiff has not given 

any evidence in support of his case, he is not entitled 
to a decree merely on the default of the defendant to 
give evidence. Damoodeb Bhooshen v. Regho 
Nath Panja . . . . 12 W. E. 242 j 

Thakoor Lall Misseb v. Bbohmo Moyee Da bee f 

15 W. R. 253 

20 Default of plaintiff to ap- j 

pear — Reasons for summoning witness. In a suit 
for the right of pre-emption on the ground that 
plaintiff was a shafee khalit, defendant, who alleged 

3 E 2 
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s* 177 (1859, ss. 128) 170) — contd . 
that plaintiff was only a benami shareholder, offered 
to establish his case on the deposition of the plaintiff 
alone. The latter not appearing on summons, the 
suit was decreed against him under s. 170, Code of 
Civil Procedure. On this lie appealed, and the 
Judge ordered the Munsif to give him further time 
to appear. This was granted, and then extended 
again and again by the Munsif , who, on the plaint- 
iff failing to appear again, gave a decree against 
him under the same law as before. The case was 
then appealed to the Judge, who ordered the case 
to be tried on its merits, remarlring that the presence 
of the plaintiff was not necessary. Held, that, as 
the plaintiff’s liability to appear and give evidence 
had been already determined by a competent Court 
and never denied by himself, he could not take 
advantage of a technical objection to show that he 
was not bound to come because the formalities of 
the law had not been observed or his evidence 
shown to be necessary. Jhoomtjok Singh v. 
Jeettjn Ball * . . 12 W. R. 359 

21. Failure to produce evidence. 

In a suit by the patnidar for rent due under 
a dar-patni, defendant was summoned to produce 
the dar-patni pottah and a bynamah which he 
had produced on a former occasion in a different suit. 
On his representing that they were lost, plaintiff put 
in a certified copy of the bynamah obtained from 
the office of the Begistrar of Deeds. Held, that, as 
the defendant failed to produce the bynamah or to 
prove that it was out of his power to do so, the 
Judge might have passed judgment against him 
at once undeT s. 170, Act VIII of 1859. Tara 
Chand Banerjee v. Boisttjb Churn Bhtjdeo 

16 W. R. 196 


s. 177 (1859, ss. 126, Vt®)—concld« 


interference by the superior Court. Accordingly, 
the Subordinate Judge’s order under s. 170 was set 
aside on the ground that he had not exercised his 
discretion at all, inasmuch as he had ignored the 
fact that plaintiff had given very substantial 
reasons for his inability to attend and give evidence 
when summoned to do so ;f’and as the Subordinate 
Judge had held substantially that there was suffi- 
cient evidence to prove plaintiff’s claim, plaintiff 
was entitled to a decree, his failure to give evidence 
notwithstanding. Ishan Chunder Sen v. Onath 
Nath Deb. Cowell v. Ishan Chunder Sen 

18 W. B. 16 

25. Default of party to appear 

when summoned as witness- “ 


to attend — Lawful excuse. A defendant’s saying 
that he was willing to attend when he did not 
attend and showed no reason why he could not, is no 
lawful excuse for his non-attendance wiien sum- 
moned to attend. What is or is not a lawful excuse 
must depend on the circumstances of each case. 
Doorga Dtttt Singh v. Jheengoor Jha 

18 W. R. 63 


22 .. 


- Defendant not appearing 


when summoned by plaintiff. Where the 
plaintiff gave no evidence at all in support of her 
case, it was held not just to put in force against the 
defendant, who, when summoned to appear and 
give evidence, deliberately declined to do so, the 
stringent provisions of s. 170, Act VIII of 1859. The 
exercise of the discretion conferred by that section 
must be reasonable and judicial. Aleh Ahmed 
Sajjadanusheen v . Nussebun . 17 W. R. 563 

23 . — Refusal to answer material 

questions — Dismissal of suit. A judgment 
passed against a plaintiff, under s. 126 of Act 
VIII of 1859, was reversed by the High Court in 
special appeal, as there was nothing on the record to 
show that the party refused to answer any material 
question relating to the suit. Krishnaji Nimkar 
v , Vishnu Nimear 

2 Bom. 360 ; 2nd Ed. 340 

24. Discretion of Court to sum- 

mon party as witness. Where the law 
allows a discretion to any Court, it presumes that 
.such discretion will be soundly and properly exer- 

• cased ; and where it is shown that the discretion was 
not so exercised, the omission will be a ground for 


- Refusal of applicant for 


certificate to attend. The appellant, having ap- 
plied to the Judge for a certificate to collect the 
debts of one i?, whose adopted son he claimed to be, 
referred in evidence to an ikrarnamah of adoption 
of which he filed a copy procured from the kazi’s 
books, alleging that the original had been made 
away with by an agent who had been bought over 
by his opponent. In the course of re-trial of the 
case on remand, the Judge required the petitioner 
to attend for the purpose of examination, and, as 
after being warned he did not do so and assigned no 
good cause for his absence, upheld his former 
decision, and rejected the application. Held , that 
the Judge exercised the powers conferred by s. 170, 
Civil Procedure Code, and that it was a proper 
exercise of discretion to take the course which he 
did take at that stage of the proceedings. Seeta- 
ram Sahoo v. Sheo Golam Sahoo 19 W. R. 183 

27. Receipt of order to attend 

— Non-attendance — Materiality of evidence. A 
Court is not justified, under either s. 127 or s. 170 
of Act VIII of I$59, in imposing penal consequences 
upon a party who fails to appear, by passing a 
verdict against him, unless it is clearly made 
manifest, first, that he had been ordered or directed 
to attend and wilfully refused to obey the order or 
direction ; and, secondly, that the evidence which 
he was required to give was really material to the 
matter in suit. Qucere : Whether the party must 
be proved, by other evidence, to have personally 
received notice of the order before the penal pro- 
visions are applied. Baj Chookun Duswandi v. 
Busjeet Tewaree . , . 20 "W. R. 165 

See Obiioy Churn Mookerjee v. Fearer 
DOSSIA ■ ' J; 
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CIVIL PROCEDURE CODE, ACT XIV 

OF 1882 (ACT X OF 1877)— contd. 

s. 179. 

See Right to begin . 7 C. L. R. 274 

9 C. L. R. 1 
I. L. R. 8 Bom. 287 
I.L.E9 All. 81 
I. L. R. 12 Bom. 454 

1. . s. 189 — Recording the substance 

of evidence. Where a Judge of a Small Cause Court 
in recording the evidence did not give the substance 
of the evidence of each witness, but merely a short 
abstract of the whole evidence. Held, that this 
was not a compliance with the provisions of s. 189 
of the Civil Procedure Code. Amrita Shaha v . 
Panchkori Shaha (1905) . 9 C. W. jV. 418 

2. — Recording the sub- 

stance of evidence. Case in which it was held , setting 
aside the judgment and decree of a Small Cause 
Court Judge and directing a new trial, that the 
evidence was not recorded in accordance with s. 189 
of the Civil Procedure Code. Amrita Shaha v. 
Panchkori Shaha , 9 0. W. N. 418, followed. Che- 
thru Gope v. Sri Charan Bhagat (1905) 

9 C. W. ST. 420 

s. 191. 

See Judge — Power of Judge. 

I. L. R. 8 All. 35, 576 

See Transfer of Civil Case — General 
Cases . . I. L. R. 26 Mad. 595 

and s. 198 — Hearing of suit — 

Power of Judge to deal with evidence taken down 
by his 'predecessor. A Subordinate Judge, having 
taken all the evidence in a suit before him, and 
having completed the hearing of the suit except for 
the arguments of counsel on both sides, was 
removed, and the case came on for hearing before 
his successor. The new Subordinate Judge took 
up the case from the point at which it had been left 
by his predecessor, and proceeded to judgment and 
decree. Held , that the only power given by the 
Civil Procedure Code in such cases is to allow the 
evidence taken at the first trial to be used as evi- 
dence at the second trial, and not to allow the two 
hearings to be linked together and virtually made 
one ; that the Subordinate Judge should have fixed 
a day for the entire hearing of the suit before him- 
self, and should first have heard the opening 
statement on behalf of the plaintiff, the evidence 
produced by both sides, and the arguments on behalf 
of both, and then finally decided the case which he 
had himself heard and tried ; that he might, in 
accordance with the provisions of s. 191 of the Civil 
Procedure Code, have allowed the depositions 
which had been taken before his predecessor to be 
put in ; and that in neglecting to take this course, 
and in deciding the case upon materials which were 
never before him, his action was illegal, and the 
. judgment and decree were nullities. Jagram Das 
v. Narain Lal . . I. L. R. 7 All. 857 

s. 198 — Judgment to be pronounced 

An open Court or on some f uture day — Notice to the 


CIVIL PROCEDURE CODE, ACT XIV 

OF I8S2 (ACT X OF 1877)— contd. 

— - — - s. 198 — condd. 

parties or their pleaders or recognized agents — 
Practice in the Mofussil Courts strongly disapproved 
of. S. 198 of the Civil Procedure Code (Act XIV of 
.1882) provides that “the Court, after evidence has 
been duly taken and the parties have been duly 
heard either in person or by their respective 
pleaders or recognized agents, shall pronounce 
judgment in open Court either at once or on some 
future day, of which due notice shall be given to 
the parties or their pleaders. Failure to observe 
the provisions of s. 198 of the Civil Procedure 
Code (Act XIV of 1882), and the not uncommon 
practice in the Mofussil Courts to omit to pronounce 
judgment in open Court, strongly disapproved of. 
Bai Dahi v. Hargovandas (1906) 

I. L. R. 30 Bom. 455 

s. 199. 

See Judgment . I. L. R. 34 Calc. 293 

1. - — Suit against a Magistrate 

to recover damages — - Judgment written by a Judge 
after his transfer. An objection having been raised 
to the legality of a judgment on the ground that the 
J udge wrote it after he had been transferred. Held, 
that s. 199 of the Civil Procedure Code (Act XIV of 
1 882) furnished a complete answer. Girjashankar 
v. Gopalji (1905) I. L. R. 30 Bom. 241 

2 . . J udgment — J udgment 

written after transfer of the Judge from the place where 
the case was heard, if valid. The judgment, referred 
to in s. 199 of the Civil Procedure Code, which can 
be pronounced by a Judge’s successor, may be 
written after he has ceased to exercise jurisdiction 
in the place, where the cause of action in the suit to 
which the judgment relates, arose, owing to his 
transfer or proceeding on leave. Muity Rail Sen v. 
JDeshlcar Roy , 19 W. R. 1, held inapplicable ; Par- 
butty v. Biggin, 17 W. R. 475, and Sundar Kuar v. 
Chandneshwar Parsad Narain Singh, I. L. R. 34 
Calc. 293, followed. Satyendra Nath Ray 
Chaudhuri v. Kastura Kumari Ghatwalin 
(1908) . . . I. L. R. 35 Gale. 756 

— - — s. 202 — Procedure — Court not com- 
petent to alter judgment after delivery. Where a 
District Judge wrote and delivered a judgment in a 
civil appeal, but suspended the issue of his decree 
pending the production by the plaintiff of a certi- 
ficate of succession: Held, that it was not com- 
petent to the Judge to cancel the judgment already 
delivered and to pronounce a second judgment 
inconsistent therewith. Kishan Kunwar v. Gang a 
Prasad (1908) . . I. L. R 31 All. 153 

s. 203, paras. (1), (2) — Court invest- 
ed with Small Cause Court powers — Decision — 
Reasons — Provincial Smalll Cause Courts Act 
(IX of 1887), ss. 17 and 32. The judgment of a 
Court invested with Small Cause Court powders 
need not contain more than the points for 
determination and the decision thereupon ; the 
practice and procedure of such Courts being deter- 
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CIVIL PROCEDURE CODE. ACT XIV 
OP 1882 (ACT X OP 1877 )-contd. 

— a 208, paras. (1), (S) — conoid . 


mined in the matter of judgments by paragraph 
(1) of s. 203 of the Civil Procedure Code (Act XIV 
of 1882). Rcimchandra v. Ganesh , I. L. R. 23 
Bom. 382 , dissented from. Narayan v. Bhagu 
(1907) . . . I. L. R. 31 Bom. 314 

' - “ 7 — 204 — Form of decree — Findings 

on issues not essential to the determination of a suit or 
appeal not to form part of the decree. Held, that 
although it is advisable that in appealable cases a 
Court should record its findings upon important 
issues in a suit or appeal other than the issue or 
issues upon the determination of which the decree 
is based, the findings on such issue or issues ought 
not to form part of the Court’s decree. Tarakant 
Banner jeev. Puddomoney Dossee , 5 W. R. P. C. 63, 
and Revan v. Crawford, L. R. 6 Ch. D. 41, 42, refer- 
red to. Baldeo Singh v. Dharam Kunwar 
(1904) I. L. R. 26 All. 284 

' ss. 204, 562, 574 — Dismissal of a 


suit on some one of the issues— Jurisdiction of 
Court to determine other issues. In a suit for 
ejectment the main issues in the case related to the 
validity of the plain tiff’s lease and the character of 
the defendants’ holding. The first Court held that 
the plaintiff’s lease was not valid, but instead of 
dismissing the suit on that one point entered into the 
merits and found on the evidence that the defend- 
ants had a permanent right and could not be eject- 
ed on a notice to quit. The lower Appellate Court 
affirmed the first Court’s judgment on all the points. 
The High Court reversing the finding on the first 
point held that the plaintiff’s lease was valid. Per 
Rampini, J . That the case should be remanded for 
the determination of the nature of defendants’ 
tenancy, inasmuch as the lower Courts had no 
jurisdiction to determine such issues after having 
held on the first issue that the suit was not maim 
tainable : Held, by Maclean, C.J. (agreeing with 
Mitra, J.), that the lower Courts had jurisdiction 
and very properly exercised that jurisdiction in 
deciding all the issues, and it was not necessary to 
remand the case, there being the finding of fact that 
the defendant’s rights were permanent. Ismail 
Khan Mahomed v. Haei Charan Pal (1905) 

9 C. W. M*. 60 

s. 206, 

See Appeal— Orders. 

I, L. R. 6 Gale. 22 
I. L. R. 7 All. 276, 411, 606 
I. L. R. 11 All. 814 
I. L. R. 28 Calc. 177 

See Appeal to Privy Council — Cases 
in which Appeal lies or not — Appeal- 
able Orders . I. L. R. 80 Gale, 679 

Degree — Alteration or Amend - 


CIVIL PROCEDURE CODE, ACT XIV" 
OP 1882 (ACT X OP 1877)-lconTd 

. " S. 200 — concld. 

See Limitation Act, 1877, Sch. II, Art. 
178 * • I. L. R, 4 All. 28' 

1. 1*. R. 10 Mad. 51 
I. L. R. 11 Bom. 284 
I. L. R. 9 All. 364 
I. L. R, 21 Calc. 259 
I. L. R. 17 All. 89 

See Superintendence of High Court 

Civil Procedure Code, s. 622. 

I. L. R. 2 All. 276 
I. L. R. 7. All. 411, 875, 876 
I. L. R. 8 All. 519 
I. L. R. 10 Mad. 51 
I. L. R. 10 Mad. 424, 
5 C. W. N. 192. 

1. — Decree affirmed on appeal' 

—Amendment by Original Court— Effect— Appeal 
—Jurisdiction — Revision. When a decree, after 
being affirmed on appeal, is amended by the Original 
Court under s. 206 of the Civil Procedure Code, and 
no step is taken to set aside the amended decree, the 
amended decree will be binding between the parties 
and its validity cannot be challenged in execution 
proceedings on the ground that the Original Court 
had no jurisdiction to make the amendment. Sevi- 
lle The. amended decree is a decree between the 
parties within the meaning of the Code and as such 
is appealable. Men at Ali v. Amdar Ali (1905) 

9 C. W. IT. 605 

“ — ; — Execution of decree 

Limitation A mendment of decree — Limitation 
Act (XV of 1877), ss. 19, 20 and 21, Sch. II, Art. 
179— Part payment by one of several judgment - 
debtors. An order granting an application under 
s. 20b of the Code of Civil Procedure is not an 
order passed upon review* of judgment within 
the meaning of Art. 179 of the second Schedule 
to the Indian Limitation Act, 1877, and has 
not the effect of extending the period of limit- 
ation for execution of the decree.' Day a Kishan 
v. Nanhi Begam, 1. L. R. 20 All. 804 ; Tarsi Ram 
v. Man Singh, 1. L. R. 8 All 492, and Kallu 
Rai v. Fahiman , I. L. R. 13 All. 124, followed. 
Kishan Salmi v. The Collector of Allahabad, I. L. R. 

4 All. 137, referred to. Kali Prosunno Basu Roy 
v. Ball Mohan Guha Roy, I. L. R. 25 Calc. 258 , 
dissented from. A payment made by one of several 
persons jointly liable under a decree, otherwise 
than as agent of his co-judgment-debtors, cannot 
operate to save limitation as against any of the 
judgment-debtors other than the person making 
the payment. Ahsan-ul-lah v. Dakkhini Din 
(! 905) . . . . I. L. R. 27 All. 575 

ss. 206, 622 — Judgment — Decree 


Addition . to the decree not warranted by the judgment 
Jurisdiction — Revision. Proceedings under s. 2 ( 6 
of the Civil Procedure Code (Act XIV of 1882) 
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CIVIL PROCEDURE CODE, ACT XIV 
; OE 1882 (ACT X OR 1877)— confc*. 

ss. 206, 622 — concld. 

cedure Code (Act XIV of 1882). The order under 
s. 206 of the Civil Procedure Code (Act XIV of 1882) 
is beyond jurisdiction if it makes an addition to the 
decree not warranted by the judgment. Bai Shri 
Vaktuba v. Agarsangji (1907) 

I. L. R. 81 Bom. 447 

s. 209 (XXIII of 1861, s. 10). 

See Interest, omission to stipulate 
eor, etc. . I. L. R. 8 Mad. 125 
I. L. R. 12 Gale. 569 

See Interest — Miscellaneous Cases — 
Mortgage . . 6 C. W. X. 769 

See Transfer of Property Act, s. 89 . 

13 C. W. X. 744 

Interest — Discretion of 

Court , S. 209 of the Civil Procedure Code leaves 
it to the discretion of the Court to allow or disallow 
interest on the amount decreed, from the date of the 
suit to the date of the decree. Peary Mohun 
Mukerjee v. Narendra Nath Mukerjee (1905) 

9 C. W. 1ST. 422 
s.e. I. L. R. 32 Calc. 582 

ss. 209, 211, 212. 

See Court Fees Act (VII of 1870), s. 11. 

I. L. R. 33 Calc. 1232 

s. 210 (1859, s. 194). 

See Decree — Alteration or Amend- 
ment of Decree . 2 Hay 68, 95 

4 Bom. A. C. 77 
I. L. R. 2 All. 129, 320, 649 
I. L. R. 7 Mad. 152 
I. L. R. 11 Calc. 143 
I. L. R. 14 Calc. 348 

See Interest, omission to stipulate 
foe, etc. — Contracts . 1 Agra 270 

I. L. R. 3 Bom. 202 
I. L. R. 4 Bom. 98 

See Limitation Act, 1877, Art. 179 — 
Order for Payment at specified 
dates . . I. L. R. 7 Mad. 152 

I. L. R. 11 Calc. 143 
I. L. R. 14 Calc. 348 

Power of High Court to 

make its money-decrees 'payable by instalments . Under 
s.210 of the Civil Procedure Code this Court has the 
power to make its money-decrees payable by instal- 
ments. Per Curiam. The general impression 
prevailing in the minds of money-lenders in Bombay, 
as echoed in the plain till’s affidavit, that in all cases 
they can defeat the provisions of the Code 
as to payment by instalments and get a decree for 
immediate payment by avoiding the Small Causes 
Court and coming to this Court, is erroneous and 
needs to be corrected. Poma Dongra v . William 
Gillespie (1907) . . I. L. R. 31 Bom. 348 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1382 (ACT X OP 1877)— contd. 
s. 211 — 

See Interest — Miscellaneous Cases — 
Mesne Profits. 

I. L. R. 30 Calc. 506 

See Mesne Profits — 

Right to, and Liability for ; 

I. L. R. 24 All. 376 
Assessment in Execution, and 
Suits for Mesne Profits ; 

6 C. W. 3ST. 672 
I. L. R. 35 Calc. 1017 
Mode of Assessment and Calcula- 
tion . 6 C. W. NT. 732 

I. L. R. 23 All. 252 

See Onus of Proof — Mesne Profits. 

5 C. W. NT. 720 
See Shebait . I. L. R. 35 Calc, 691 

1. Court-fees — Set-off 

claimed in a written statement Where in a suit 
for rent the question was as to whether 
defendant was entitled to claim a deduc- 
tion on account of payment made by 
him for cesses payable by the plaintiff on account 
of . years previous to those for which rent was 
claimed. Held , that the payment cannot be treated 
as part payment of the rents sued for, but as an 
antecedent debt. The claim was, therefore, in the 
nature of a set-off and Court-fees must be paid for 
the lame. Dictum of Baneejee, J., in Fakir 
Chandra Dutta v. Gisborne & Co ., '$~C. W. N. 
174, not followed. Guise v . Ananta Ram Rathi 
(1905) . . . . 10 C. W. 3ST. 199 

2. Mesne profits — 

Assessment — Zer ait land — Possession before trespass „ 
character of — Assessment upon produce — Net pro- 
duce to be considered — Customary and competition 
rent land — Principles for assessing mesne profits 
discussed. The character of possession before tres- 
pass should be ascertained, because such possession 
is a fair index of intention as to the mode of occu- 
pation if there were no trespass. The character of 
the land and its use for a long series of years indicat- 
ing tli&t the plaintiff, if he had been in possession, 
would have used the land for cultivating it himself 
with ordinary food crops. Held, that mesne profits 
should be assessed on the basis of produce and not 
rent. If the defendant used the land to suit his 
own fancy, if he did not use it in the most advan- 
tageous way, if he took the risk of cultivating it 
with indigo on the chance of getting high profits 
by manufacturing indigo, or if he adopted the more 
comfortable use of the land by letting it to tenants 
and was satisfied with a comparatively small 
income, the plaintiff ought not to be a loser thereby. 
He must not suffer for the indolent or speculative 
conduct of a trespasser. Ijatulla Bhuyan v. Chandra 
Mohan Banerjee, 12 C. W. N. 285; s. c. 7 C. L . A 
197 ; Gopal Chandra v. Bhuhan Mohan, I. L. It. 30 
Calc. 536 ; Surja Pershad v. Reid, 6 G. IF. N. 409 ; 
Llji Sahay v. Walker , 6 C. W. N. 782, referred to. 
The difficulties of ascertaining mesn profits on 
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CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877 


. s. 211 — concld. 


the basis of produce adverted to. The net and not 
the gross produce is the true measure of damages. 
The resultant net produce after taking into account 
the cost of production and the risks of the agri- 
culturist differs very little from competition or rack 
rent. Assuming complete freedom of competition, 
the rent paid by a tenant-at-will would practically 
coincide with the whole net produce of any given 
peace of land. Customary rent paid by most 
of the raiyats in a village tends to keep down the 
rent of zerait lands. Lachmi Narayan v. Mazhar 
Hassan (1908) . . . 12 C. W. 3ST. 050 

8. Mesne profits- 


Khamar land— Interest. In determining the amount 
of mesne profits payable in respect of khamar land, 
per cent, on the value of the actual produce 
was held to be a sufficient allowance to meet the 
costs of supervision and any other incidental 
charges for which a proprietor, who is not an ordi- 
nary cultivator of his khamar land, may be liable. 
Principles upon which mesne profits of khamar land 
should be assessed discussed. Interest as form- 
ing a part of the mesne profits or damages cannot 
be allowed for any period subsequent to that limited 
by s. 211. Interest at 6 per cent, and not 12 per 
cent, was allowed on mesne profits after possession 
was delivered. Ijatulla Bhuyan v. Chandra 
Banerjee (1908) . 12 C. W. 17. 285 

. ss. 211, 559. 

See Mesne Profits. 

I. L. R. 38 Gale, 329 

s. 212 (1859, s. 197 ) — Suit and 


decree for possession — Assessment of mesne profits- 
Execution of decree. Where a decree is made under 
s.fl97 of Act VIII of 1859, proceedings taken after 
the original decree for possession for the purpose of 
determining the amount of mesne profits are in 
effect proceedings in continuation of the original 
suit, and until those proceedings are brought to a 
close, and an assessment of the mesne profits come 
to, it cannot be said that a decree for any specific 
amount of money exists. The working of s. 197 
is quite consistent with the view that, where a 
decree for possession is given, and an enquiry as 
to the amount of mesne profits is reserved, the 
decree for possession of the land is only a partial 
decree in the suit, and that there is to be a further 
enquiry and a further decree in respect of mesne 
profits. The words 4 4 for the execution of the 
decree ” refer only to the execution of the decree 
land, and cannot refer to execution of that 
not then taken the form of a decree, 
v. Mttjeedunnissa 

I. L. R. 4 Gale, 629 

v * Hilakandan. 

R, 8 Mad, 137 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 18Tl)—contd. 


s. 214. 


See Pre-emption. 

s. 215A* 

See Appeal — Decrees. 

I. L. R. 18 Mad, 73 


1. — Order stay ing proceedings 

—Civil Procedure Code {Act XIV of 1882), s. 215 A, 
and s. 515 — Preliminary order — Appellate Court , 
power of, to stay proceedings. When an appeal is 
pending in the High Court against a preliminary 
order made by a Subordinate Court under s. 2 15 A 
of the Civil Procedure Code, the High Court having 
seisin of the appeal can, apart from the question 
whether the case falls within s. 545 of the Code, 
make an order staying the carrying out of such 
order pending the hearing of the appeal. Bal- 
KISHEN SahTT V. KhUGNU (1904) 

I. L. R, 31 Calc. 722 

2 . 


- Principal and Agent — 


Suit for an account — Form of decree. In a suit by a 
principal against an agent for an account, on the 
fact of agency being established it is the duty of 
the Court to direct an account to be taken of the 
defendant’s dealings as agent. When once the 
plaintiff has shown that the. defendant is an 
accounting party, it is then for the defendant to 
prove the amount of his receipts and disburse- 
ments. Hurronath Roy Bahadoor v. Krishna 
Coomar Buhslii, L. R. 13 I. A. 123, and Rain Das 
v. Bhagwat Das , Weekly Notes, (1905) 1, referred 
to. Raghtjnath v« Ganpatji (1905) 

I. Xj. R. 27 All. 374 


■ ss. 219,220, 221, 222 (1859, s. 187). 
ee Costs — Special Cases. 

-'s. 220. 


See Costs — Special Cases — Divorce. 

I. L. R. 28 Calc. 84 

Costs — - Discretion of Court 


— Grounds for depriving successful plaintiff — -Mis- 
conduct — -Suit filed after admission of indebtedness 
by defendant. The discretion given to the Court 
under s. 220 of the Code Civil of Procedure is one 
which is to be exercised with reference to a general 
principle. Where a plaintiff comes to enforce a 
legal right and there has been no misconduct on 
his part, no omission or neglect, which would induce 
the Court to deprive him of his costs, that Court 
has no discretion and cannot take away that plain- 
tiff’s right to costs. The fact that a defendant 
has, previously to a suit being filed, admitted that 
the money sued for was due to the plaintiff is not a 
ground for depriving the plaintiff of his costs. 

Chetty v. Zamindar op Kala- 

27 Mad. 341 
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CIVIL FBOCEBTTRE CODE, ACT XIV 
OF 1882 (ACT X OF 1877) — contd. 

s. 223 (1859, ss. 285, 288). 

See Execution, op Decree — Transfer 
op Decree for Execution, etc. 

5 C. W. FT, 150 
I. L. B. 28 Calc. 238 
I. L. B. 28 Mad. 258 

— — , Execution of decree — Decree of 

Court of Small Causes transferred for execution to a 
Munsif — -Appeal. A decree of a Court of Small 
Causes was transferred for execution under s. 
223 of the Code of Civil Procedure to the Munsif’s 
Court because the decree-holder sought in execution 
to bring to sale immovable property of the judg- 
ment-debtor. Held, that an order in execution of 
•such decree passed by the Munsif was appealable to 
the District Judge. Atwari v. Maiku Lal (1908) 

I. L. B. 31 All. 1 

ss. 223, 229, 229B. 

See Execution op Decree. 

I. L. B. 34 Cale. 578 

ss. 223, 258, 649— 

See Execution of Decree. 

I. L. B. 30 Mad. 537 

> ss. 223, 234— Bent decree-~Applica. 

Mon for transfer of decree — Order rejecting appli- 
cation, if appealable — Question relating to execu- 
tion of decree — Step in aid of execution — Tenure 
in arrears, decree if to be executed bp sale of — P er- 
sonal execution — Jurisdiction . An application for 
the transfer of a decree for execution under s. 223 
of the Code of Civil Procedure is an application 
which involves a question relating to the execution 
of a decree, and as such comes within s. 244 of the 
Code. An appeal therefore lies against an order 
rejecting such an application. Nihnony Singh 
Deo v. Biressur Banerjee, I. L. It 16 Calc. 744 , 
distinguished. Suja Ilossein v. Monohur Das, 
1. L. B. 24 Calc. 244, followed. Bhabani Charan 
Dutt v. Pratap Chandra Ghosh (1904) 

8 C. W. H. 575 

ss. 223, 311, 312. 

See Public Demands Recovery Act 
(Bengal Act I of 1895), s. 21. 

I. L. B. 33 Cale. 451 

ss. 223 and 849. 

See Decree . I. L. B. 35 Cale. 974 

s. 224 (1859, s. 285), el. (e)— 

Meaning of the words 44 a copy of any order for the 
execution of the decree. The words 44 a copy of 
any order for the execution of the decree ” in s. 224, 
cl. (c), of the Code of Civil Procedure (Act XIV of 
1882), mean a copy of any subsisting order. Hathi- 
bhai Nahansa v. Patel Bechar Pragji 

I. L. B. 13 Bom. 371 

ss. 224 and 320 — Notification No. 

671 of the 30th August 1880 — Execution transferred 


CIVIL PBOCEDUBE CODE, ACT XIV 
OF 1882 (ACT X OF 1877)— contd. 

ss. 224 and 320 — concld . 

to Collector — Private sale — Subsequent sale held by 
Collector — Bemedy of purchasers at private sales. 
Execution of a decree for sale of ancestral property 
was transferred under the provisions of s. 320 of the 
Code of Civil Procedure to the Collector. Whilst 
the execution proceedings were pending before 
the Collector, the judgment-debtor privately sold 
the property, and the purchasers paid over the 
price to the decree-holder, and such payment was 
certified to the Civil Court, which passed the decree. 
The decree- holder, however, took no steps to with- 
draw the execution proceedings from the hands of 
the Collector, and accordingly the Collector in due 
course sold the property. Held, that under such 
circumstances the remedy of the first purchasers, 
i.e., the purchasers by private sale, was by appli- 
cation under s. 244 of the Code of Civil Procedure 
and not by suit, and that such application lay to 
the Civil Court and not to the Collector. Mathura 
Dass v. Lachman Bam, 1. 1. B. 24 All. 239 , referred 
to. Shadhu Chaudhei v. Arhenandan Prasad 
M9J4) . . . . I. L. B. 26 All. 101 

ss. 225, 228, 244, 588 — Decree — 

Decree passed without jurisdiction — Jurisdiction — 
Appeal — Practice. When a decree passed by one 
Court is sent for execution to another, the latter 
Court is entitled to go into the question whether 
the first Court had jurisdiction to pass the decree, 
and if that Court declines to become the executing 
Court, the order so passed is not an order either 
under s. 244 or s* 588 of the Civil Procedure Code, 
and cannot be appealed against. Bhagwantappa 
v. Vxshwanath (19C4) . I. L. B. 28 Bom. 378 

s. 229 (1859, s 284). 

See Execution of Decree — Transfer 
of Decree for Execution, etc. 

- Cooeli Beliar — Court of the 

Deioan AhilJcar — Jurisdiction. It not being shown 
that the Court of Dewan Ahilkar of Gooch Behar 
is a Court within the British territories, or a Court 
established by the Governor General in a foreign 
State: — Held the Judge of Rajshahye bad no juris- 
diction under s. 284, Act VIIT of 1859, to execute a 
decree of that Court. Jadab Chandra Toi Para- 
MANIK V. DlNANATH Das 

4 B. L. B. A. C. 134 : 13 W. B. 154 
s. 229 A. 

See Tributary Mahals of Orissa.. 

6 O. W. 3ST . 573 

ss. 229A, 229B. 

See Execution of Decree. — Decrees 
of Courts of Native States. 

I. L. B. 15 Bom. 218 

See Execution of Decree — Foreign 
Court . I. L. B. 29 Cale. 400 

s. 230. 

See Execution of Decree. 

11 C. W. H. 440 
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See Execution of Decree — Application 
for Execution, and Powers of 
Court . . I. L. R. 25 All. 541 

1. — -Commencement of 

period of limitation under s, 230 (a), Civil Procedure 
Code , for application to execute portion of decree not 
appealed against. In the case of a decree for the 
payment of money or the delivery of property, the 
period of limitation for an application to execute a 
portion of the decree which has not been appealed 
against runs, under s. 230 (a) of the Code of Civil 
Procedure, from the date of the decree on appeal. 
Muthu v. Chellappa, I. L. R. 12 Mad. 479, dissented 
from. Kristnama Chariae v. Manjammal 
( 1962) .... I. L. R. 28 Mad. 91 

2. — Execution of decree 

-—Decree on appeal modifying the first decree. A 
decree for payment of money was modified on 
appeal. Held, that the decree to be executed 
being the decree made on appeal, the twelve 
years mentioned in s. 230 of the Code of Civil Proce- 
dure would run from the date of the appellate decree. 
Mahomed Mehdi Bella v. Mohini Kanta Saha 
Chowdhey (1907) . I. L. R. 34 Calc. 874 

. ss. 230 and 231 (1859, s. 207). 

See Execution of Decree — Application 
for Execution, and Powers of Courts. 

I. L. R. 12 Bom, 400 
I. L. R. 17 Calc. 631 

See Execution of Decree — Joint 

Decrees, execution of and liability 
under. 

See Limitation Act, 1877, Sch. II, Art. 

179 (1871, s. 167 ; 1859, s. 26 )— Joint 
Decrees. 

See Limitation Act, 1877, Sch. II, Art. 

180 . . I. L. R. 6 Calc. 504 

I. L. R. 6 Bom. 258 
I. L. R. 7 Mad. 540 
I. L. R. 20 Cale. 551 
I. L. R. 22 Calc. 921 
I. L. R. 24 Cale. 244 

1, Application of section. 

S. 230 does not apply to decrees made by the High 
Courts. Mayabhai %\ Tribhuvandas 

I. L. R. 6 Bom, 258 

Effect of section— Decree of 
— Revivor — Limitation Act , 1877 , Sch. II, 
S. 230 of the Code of Civil Procedure, 
not affect the period of limitation pre- 
\rt, ISO of Sch. 11 of the Limitation 
Ganapathi v. Balasundara 

7 Mad. 540 

the 
date 


referred to in the last paragraph of s. 230 of the 
Civil Procedure Code (Act X of 1877) as the date 
of * 4 the passing of ” that Act held to be the 30th 
March 1877, the date when that Act received the 
assent of the Governor General, and not the 1st Octo- 
ber 1877, the date of the coming into force of that 
Act. Damodar Das Haei Das v. Uttamchand 
Saviachand . . . I. L. R, 7 Bom. 214. 

4. Law in force immediately 

before passing of the Code — Civil Proce- 
dure Code , 1877 , as amended by Act. XII of 
1879 — Execution of decree — Limitation. In the 
last paragraph of s. 230 of the Code of Civil Proce- 
dure, Act XIV Gf 1882, the words 44 the law in force 
immediately before the passing of this Code refer 
to and include Act X of 1877, as amended by Act 
XII of 1879. Musharraf Begum v Ghalib Ali, L 
L. R. 6 All. 189 , dissented from. Goluck 
Chandra Mytee v. Harapriah Debi 

I, L. R. 12 Cale. 559' 

5. Limitation — * 

Twelve years' rule prior to that Code— Civil Pro- 
cedure Code {Act X of 1877). In s. 230 of th© 
Code of Civil Procedure, 1 882, the words 4 4 law in 
force ” include the Civil Procedure Code, 1877, as 
well as the Limitation Act then in force. Held, 
therefore, where an application for execution of a 
decree of 1872 had been made and granted in 
January 1882 and under,?. 230 of the Code of Civil 
Procedure, 1877, further execution became barred, 
before the date on which the Civil Procedure Code, 
1882, came into force, that no application within 
three years from such date could be granted under 
s. 230 of that Code. Kollu Shettati v. Manjaya 

I. L. R. 9 Mad. 454. 

6. Execution of de- 

cree — Act X of 1877 ( Civil Procedure Code), s . 230. 
The holder of a decree applied for execution under’ 
s. 230 of Act X of 1877, and the application was 
granted. Within three years after the passing of 
Act XIV of 1882, by which Act X of 1877 was re- 
pealed, he applied, for the first time, under s. 230 
of the former Act, for execution of the decree. 
At the time this application was made more than 
twelve years had elapsed from the date of the decree. 
Held, by Straight, Beoadhurst, and Tyrrell, 
JJ., that the application might be granted, it being 
the first made under s. 230 of Act XIV of 1882, and 
the first made after the expiration of twelve years 
from the date of the decree, and not being barred 
by the last paragraph of s. 230 of that Act, read in 
conjunction with the third paragraph of s. 230 of 
Act X of 1877, the 44 law in force ” mentioned in 
|he last paragraph of s. 230 of Act XIV of 1882 
referring to the law of limitation in force at the time 
the Act was passed, and not to the third paragraph 
of s. 230 of Act X of 1877. Held by Stuart, CM.,. 
and Oldfield, J., that the application should not 
be granted, the effect of the last paragraph of s. 
230 of Act XIV of 1882 being to bar any proceeding a. 
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to enforce a decree under that Act which would 
have been barred under s. 230 of Act X of 1877 if 
taken thereunder, on the ground that the period of 
twelve years had elapsed from the date specified 
in that section. Musharraf Begum v. Ghalib 
Ali .... I. L. R. 6 All. 189 

7, . Revival of barred 

decrees — Twelve years old decree — Act X of 1S77 
( Civil Procedure Code), s. 230. Where an applica- 
tion was made under s. 230 of the Civil Procedure 
Code, 1877, as amended by Act XII of 1879, for exe- 
cution of a decree more than twelve years old, and 
the application was granted : — Held , that a subse- j 
quent application for execution of the decree, under 
s. 230 of the Civil Procedure Code, 1882, should have 
been refused, since the decree had been once 
allowed the benefit of the three years’ grace under 
the last paragraph of s. 230 of the Code of 1877, and 
then became dead or unexecutable. Held , that 
there is nothing in the Code of 1882 to justify the 
conclusion that it was intended to revive decrees 
which had become dead before it became law, and 
that here the decree-holders’ right having already 
become dead before the enactment of the present 
Code, the passing of that Code could not bring 
that right into existence again. Musharraf Begum 
v. Ghalib Ali , I. L. R. 6 All 189 , distinguished. 
Bhawaxi Das v. Daulat Ram 

I. la. R. 8 All. 388 

8. Former application for 

execution under Act VIII of 1859. An 

application under Act VIII of 1859 for execution 
of a decree was rejected by the District Judge on 
the ground that the judgment-creditor had with- 
drawn! from the former application. This order 
was reversed on appeal, and the case was sent back 
for disposal on its merits. The Judge then held 
that Act X of 1877, which had just come into force, 
applied, and, on the ground that the decree-holder 
had failed to get execution upon his former appli- 
cation, dismissed the petition. The Judge referred 
the case to the High Court upon the question 
whether he was, under the circumstances, at liberty 
to grant the appplication. Held, that he was. The 
application should have been dealt with under the 
law which was in force at the time execution was 
sought. The effect of the provisions of s. 230 of 
Act X of 1877, considered. Byeaddi Subbaredoi 
v . Dassuppa R.aju . I. Xj. B. 1 Mad. 403 

9. — — Effect of striking 

off execution proceedings — Procedure. A decree 
was obtained on the 10th July 1858, and applica- 
tions to execute it were made in June 1862 and 
January 1866. The last application prior to the 
coming into operation of the Civil Procedure Code 
of 1877 was on the 10th January 1876. This pro- 
ceeding was struck off. The decree-holder on the 
13th June 1879 again applied for execution ; the 
decree was transferred to 8 for execution,, where, on 
objection that it was more than twelve ve&rs old, 
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and therefore barred by s. 230 of Act X of 1877, the 
execution proceedings were again struck off on the 
17th January 1880. Ibis order was appealed 
against, and eventually, on the 25th April 1881, 
the application was re-admitted. In June 1881 
an application was made to the 8 Court for 
transfer of the case for execution to D, which 
was granted, and the case transferred ; but no- 
steps having been taken by the decree-holder in 
the D Court, it was struck off by that Court on 
the 19th August 1881. On the 4th March 1882 
(the judgment-debtor having died meanwhile), 
an application was made to the D Court to 
restore the proceedings for execution against 
his representative. Notices were issued, and . 
the 2nd June w- s eventually fixed for the hear- 
ing. On that day no one was present on behalf 
of the decree-holder (whose pleader had died in the 
meantime), and the case was again struck off. On 
the 11th July 1882, application was made to restore 
the proceedings, notices were issued, and a day fixed 
for hearing, and after numerous adjournments the 
objections of the judgment-debtor were overruled 
on the 5th March 1883, and execution of the decree 
granted. On appeal the Judge found that the- 
execution proceedings had been continuous through- 
out, and that there had been no unreasonable delay 
in the prosecution of the execution j>roeeedings. 
Held, that execution of the decree was not barred 
by s. 230 of the Code of Civil Procedure. Biswa 
Sonan Chunder Gossyamy Binanda Chunder 
Dxbingar Adhikae Gossyamy 

I. L. R. 10 Gale. 416 

10. — The clause of 

s. 230 of Act X of 1877, which prohibits a subse- 
quent application for execution, only applies where 
the previous application has been made under that 
section, and not where such previous application 
has been made under Act VIII of 1859. Ashoo- 
tosh Dutt v. Doorga Churn Chatteejee 

I. L. B. 6 Calc. 504 : 8 C. L. R. 23- 

XL . _ Execution of de- 

cree. * Held, that the words “ the last preceding 
application ” in the third clause of s. 230 of Act 
X of 1877 mean an application under that section, 
and not an application under Act VIII of 1859. 
Ram Kishen v. Sedhu . I. L. R. 2 All. 275 

12. — Former application for 

execution under Act X of 1877 — Execution of 
decree — Twelve years old decree — Statutes, con- 
struction of — General words — Retrospective effect . 
The holder of a decree bearing date the 15th June 
1872 applied for execution thereof on the 9th Febru- 
ary 1855, the previous application being dated the 
27th November 1883. Held , that the application 
for execution was not barred by s. 230 of the Civil 
Procedure Code. Musharraf Begum v. Ghalib Ah, 
1. L. R. 6 All. 189, followed. Goluck Chandra 
My tee v. Harapriah Debi , I. L. R. 12 Calc. 559,, 
Bhawani Das v. Daulat Ram, I. L. R. 6 All. 388,. 
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and JSreenath Gooho v. Yusoof Khan , I. A. R. 7 
Gale. 556 , referred to. Tufail Ahmad v. Sadhu 
Saran Singh, All. Weekly Notes (1885), 193, 

discussed and dissented from by Mahmood, J. 
Per Mahmood, J. The rule o£ construction being 
that a limited meaning can only be given to general 
words in a statute where the statute itself justifies 
such limitation, the words “any decree” in the 
proviso to s. 230 of the Civil Procedure Code must 
not be construed as confined to such decrees as 
would be barred on the date of the Code coming 
into force, inasmuch as no reason for so restricting 
the meaning of those words can be found in the Code 
or is suggested by the legislative policy upon which 
, clauses such as the proviso in question are based. 
This policy is to prevent a sudden disturbance of 
existing rights in consequence of new legislation ; 
but it is beyond its object and scope to revive rights 
or remedies which have already expired before the 
new Act comes into operation, and although the 
Legislature may revive such rights or remedies, it 
•can only do so by express words to that effect. 
Jokhti Ram i\ Ram Din • I. L. R. 8 All. 419 

13. <c Decree for payment of 

money *’ — Decree for sale of hypothecated pro- 
perty in a suit on a mortgage . A decree for sale of 
hypothecated property made in a suit for sale upon 
a mortgage bond is not a c ‘ decree for the payment 
of money ” within the meaning of s. 230 of Act 
XIV of 1882. Fateh Ghana v. Muhammad Bukhsh, 
I. L. R. 16 AIL 259 , distinguished. Ram Chaban 
Bhagat v. Sheobabat Rai I. L. R. 18 All. 418 

14. Decree for sale 

of hypothecated property, which also made the defend- 
ant personally Halle in case of insufficiency — 
Mortgage decree. A decree which directs the 
realization pf the decretal amount from the hypothe- 
cated property, and, if insufficient, makes the defend- 
ant remain personally liable, is a mortgage decree 
and not a •** decree for the payment of money” 
within the meaning of s. 230 of the Code of Civil 
Procedure. Ram Charan Bhagat v. Sheobarat Rai, 
L L. Rf 16 All 418, followed. Hart v. Tara Pra - 
sanna Mukherjee, I. L. R, 11 Calc . 718, distin- 
guished. Jogemaya Dasi v. Thackomoni Dasi, 
I. X. R. 24 Gale . 473, referred to. Eazil How- 
lad ab v . Krishna Btjndhoo Roy 

I. L. R. 25 Gale. 580 
2 C, W. 3ST. 118 

15. — - — : — Decree for sale 

of mortgage property making the defendant personally 
liable in case of insufficiency— Mortgage decree — 
Limitation Act (XV of 1879), Sch. II, Art, 179 , cl 
4 — Step in aid of execution — Application for time — 
Application to review the order striking off the execu- 
tion case and to restore it to file. A decree which 
directs the realization of the decretal amount by 
sale,^ in the first instance, of the mortgaged pro- 
perties and afterwards from the persons and other 
properties of the defendants, is a mortgage decree, 
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and not 4 £ a decree for the payment of money 99 
within the meaning of s. 230 of the Civil Pro- 
cedure Code. Ram Charan Bhagat v. Sheobarat Rai, 
I. L. R . 16 All . 418, and Fazil Howladar v, 
Krishna Bhundoo Roy , I. L . R . 25 Calc. 580 , 
referred to and followed. Kommachi Kather v. 
Pakker , J. L. R. 20 Mad. 107 , dissented from. 
Fakeer Buksh v. Chutterdharee Chowdhry, 14 W. 
R * 209: 12 B. L. R. 315 note , and Purmessuree 
Dossee v. Ndbin Chunder Tarim , 24 W. R. 305 , 
distinguished. Kabtick Nath Pandey v. 
Juggebnath Ram Mabwaki 

I. L. R. 27 Calc. 285 

10. — Hypothecation de- 

cree — Construction of document. A decree was 
passed on the 5th March 1884, based on a com- 
promise between the parties. The decree was for 
the payment of certain sums of money by instal- 
ments, and further went on to declare that c ‘ The 
property in the bond remains hypothecated as be- 
fore. The defendant have no power to transfer it. 
If any other person brings to sale the hypothecated 
property in satisfaction of the debt "due by the 
defendants, the plaintiff shall have power to take 
out execution of the decree without waiting for the 
instalments, and to cause the hypothecated pro- 
perty to be sold by auction.” Held, that this was 
not a simple decree for the payment of money such 
as would come within the purview of s. 230 of the 
Code of Civil Procedure. Janki Prasad y. Baldeo 
Narain, I. L. R. 3 All. 216 , distinguished. Chandra 
Nath Dey v. Burroda Shoondury Ghose, 1. L. R. 
22 Calc. 813, and Lai Behary Singh v. Habibur 
Rahman , I. L. R. 26 Calc. 166 , referred to. Pahal- 
wan Singh v. Nabain Das I. L. R. 22 All. 401 

17. — - — Due diligence in execution 

— Execution of decree — Limitation. The con- 
cluding clause of s. 230 of Act X of 1877 refers to 
the question of limitation, not that of due diligence. 
Where, therefore, the decree-holder had not on the 
last preceding application under s. 230 of Act X 1 
of 1877 used due diligence to porcine complete 
satisfaction of the decree, and Act X of 1877 had 
not been in force three years : Held, that the pro- 
visions of the third clause of s. 230 of Act X of 1877 
were applicable to a subsequent application under 
that section. Sohan Lal v. Kabim Bakhsh 

I. L. R. 2 All. 281 

18. Application for execution 

not made under the Civil Procedure 
Code, 1882 — Decree — • Application for execution 
—Limitation. On the 1st June 1830, several de- 
cree-holders applied to the Subordinate Civil Court 
of Parner for execution of their decrees. They had 
taken out execution several times previously, the 
date of their last preceding applications being 1st 
June 1877. The Subordinate Judge was of opinion 
that the applications were barred under the last 
clause of s. 230 of the Civil Procedure Code, Act 
X of 1877. On his referring the cases to the High 
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Court s — Held, that the applications were not barred 
inasmuch as the previous applications for execution 
had not been made under s. 230 of Act X of 1877, 
that Act not being then in force. Anandrav 
Ceimuji v. Thaeab Chand 

I. L. R. 5 Bom. 245 

19, — . — On the 3rd June 

1879, an application was made for execution of a 
decree passed in 1836, and upon that application 
certain property was attached. On the 23rd Octo- 
ber following, the proceedings were struck off, an 
order, however, being made at the same time that 
the attachment should continue. On the 31st 
December 1880, the decree-holder applied that the 
property under attachment should be sold. The 
last preceding application for execution previous to 
the 3rd June 1879 was made on the 8th August 
1877. It was objected that the proceedings upon 
the applications of the 31st December 1880 and 3rd 
June 1879 were barred under s. 230 of the Code of 
Civil Procedure. Held, that these proceedings were 
not barred, inasmuch as the previous application 
had not been made under s. 230 of the Code. Anand- i 
niv Chimuji Avati v. Thahar Chand, I. L. B. 5 
Bom . 245, followed. Held, also, that the appli- I 
cation of 3rd December 1880 could not be treated as 
a fresh application for execution within the meaning 
of the third paragraph of the section referred to. 
Panael Heq v. Kishen Men Dabee 

9 C. L. R. 297 

20, Application for execution 

of decree — Limitation . B N and others 
obtained a simple money decree against B S and 
another on the 24th of February 1881. On the 
2nd of May 1892, previous applications for execu- 
tion having been unsuccessful, the decree-holders 
made an application for execution in consequence 
of which certain property of the judgment-debtors 
was attached. That application was subsequently 
struck off by the Court, the attachment being main- 
tained. On the 7th of March 1893, a further appli- 
cation for execution was made. Held, that, whe- 
ther the application of the 7th of March 1893 was 
or was not merely a continuation of the former 
application of the 2nd of May 1892, execution of the 
decree was barred by the rule prescribed by s. 230 
of the Code of Civil Procedure. Ram Newaz v. 
Ram Chaban . . . I. L. R. 18 All. 49 

21. Granting of application 

for execution of decree. An application 
for execution of a decree, which was more than 
twelve years old, having been made on the 14th 
August 1880 under s. 230 of the Code of Civil Pro- 
cedure, an order was made for the attachment of 
the moveable property of the judgment-debtor. 
No moveable property having been found, the Court 
was asked to attach his immoveable property, but 
refusing to do so, struck off the proceedings. 
The application for execution having been renewed 
on the 13th September 1880, it was held that the 
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former application for execution must be treated 
as having been granted within the meaing of s. 236- 
of the Cede, and consequently that the further 
application was barred under that section, the 
decree being more than twelve years old. 
Afrannessa Chowdhrani v . Sahbaeetellah 
Chowdhry . . . . 9C.L.E. 321 

22. Issue of notice to 

debtor. Where an application to execute a decree 
of 1862 was made under s. 230 of the Code of Civil 
Procedure, 1877, on the 14th of December 1877 
and a notice was issued to the judgment-debtor 
under s. 248, but no further steps were taken : — 
Held, that a subsequent application made within 
three years from that date was not affected by the 
twelve years’ rule, as the last preceding application 
had not been granted within the meaning of s. 236. 
Chengaya v. Appasami Ayyar 

I. L. R. 6 Mad. 172- 

23. — Transfer of de- 

cree — Due diligence. The transferee of a decree 
applied, while an application by the original holder 
of such decree to execute it was pending, to be 
allowed to execute it. The Court, in accordance 
with s. 232 of Act X of 1877, directed notice of the 
transferee’s application to be given to the trans- 
feror and the judgment-debtor. The transferee 
failed to pay the Court-fee leviable for the issue 
of such notice, and the Court dismissed his applica- 
tion. The transferee subsequently made a second 
application to he allowed to execute the decree. 
Held, that such application could not he rejected., 
with reference to s. 230 of Act X of 1877, on the 
ground that due diligence had not been used on 
the former application to' procure complete satisfac - 
tion of the decree, because such application had 
not been granted ; and, therefore, the question 
whether “ on the last preceding application ” due 
diligence was used to procure such satisfaction 
did not arise. Sadik Ali Khan v. Muhammad 
Husain Khan . . . I. L. R. 2 All. 384 

24. — Passing of the 

Ad — Meaning of the expression c ‘ granted ” in s. 230. 
Under s. 230 of Act X of 1877, an application for 
execution is said to be 4 6 granted ” when it is made 
regularly and formally. The expression “granted ” 
is equivalent to the expression tc admitted ” as 
used in s. 245. Where, therefore, an application 
for execution under s. 230 of Act X of 1877 is not 
4 4 granted,” a subsequent regular and formal appli- 
cation under the same section may be allowed if 
made within time. Dewan Ali v. Soeosibala 
Dabee . I. L. R. 8 Gale. 297 : 10 C. L. R. Ill 

25. ' Meaning of 

“ granted Under s. 230 of the Civil Procedure 
Code, after a decree is twelve years old, there is a 
prohibition against its being executed more than 
once, — i.e., an application for execution should 
not be granted if a previous application has been 
allowed under the provisions of that section. The 
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mere filing of a petition with the result that the 
application contained in it is subsequently struck 
off is not “ granting 55 an application within the 
meaning of s. 230 of the Code ; and ss. 245, 248, 
and 249 show that there is a broad distinction 
between admitting an application for the purpose of 
issuing notice to the other side and of hearing the 
objections that may be urged, and a decision of the 
Court as provided in s. 249. In 1865 a decree was 
passed for a sum of money payable by yearly 
instalments for a period of sixteen years. Down to 
March 1877, various amounts were paid on account 
of the decree. In that month an application was 
made for execution of the decree, the result being 
an arrangement for liquidation of the amount 
then due, which was confirmed by the Court. A 
second application for execution was made 
on the 9th March 1881, the decree then being 
more than twelve years old. All that was done 
with reference to this application was that notice 
to appear was issued to the judgment-debtor’s 
representatives, and subsequently a petition 
. was filed notifying that an arrangement had been 
effected, under which a certain sum had been 
paid by one of the said representatives in satisfac- 
tion of the claim against him, and that the other 
had agreed to pay the balance by yearly instal- 
ments. Upon this the application for execution 
was struck off. 0'n the 5th March 1883, another 
application for execution was made, notice to 
appear was issued, and after this notice a petition 
was put in intimating that an arrangement had 
been come to , and praying that execution might 
be postponed, whereupon the application was 
struck off. Again, on the 31st March 1884, the 
decile-holder applied once more for execution of the 
decree. Held , that neither the previous applica- 
tion of the 9th March 1881 nor that of the 5th 
March 1883 could properly be said to have been 
“granted ” within the meaning of s. 230 of the Civil 
Procedure Code, and, under these circumstances, 
the decree, though twelve years old and upwards 
was not barred by that section, and the appli- 
cation for execution should be allowed. Paraga 
Khar v. Bhagwan Din . I. L. R. 8 All. 301 

26. — — — - _ — Twelve years old 

decree — Meaning of “granted.” A decree passed 
in April 1872 was kept, alive by various applications 
for execution up to 1883. In February and Decem- 
ber of that year two such applications were made, 
but the proceedings on both occasions terminated 
in the applications being struck off without any 
money being realized under the decree. In No vem - 
ber 1884, the decree-holder again applied for execu- 
tion, the application being the first made after 
the decree had become twelve years old, and being 
made within three years from the passing of 
the Civil Procedure Code, 1882. Held , that the 
• application must be entertained in accordance 
- with the ruling of the Full Bench in Musharraf 
..Begum v. Ghalib Alt, L L. R. 6 All 189 , Tufail 


ss. 230 and 231 (1859, s. 207) — conid* 

Ahmad v. Sadho Saran Singh , All. Weekly Notes 
(1885), 193, dissented from. Jokhu Bam v. Bam 
Dm, I . L. B. 8 All 419 , referred to. Per Mahmood, 
J , that the previous execution-proceedings, initia- 
ted by the applications of February and Decem- 
ber 1883, having terminated in those applications 
being struck off, it could not be said that the appli- 
cations were “granted ” within the meaning of s. 
230 of the Civil Procedure Code. Paraga Kuar v. 
Bhagwan Din, 1. L. R. 8 All 301 , referred to. 
Ramadhar v. Ram Dayal . I. L. R. 8 All. 536 

27. Application for execution 

of decree — Limitation- Subsequent applica- 
tion to execute the same decree — cc Granted 
meaning of — Civil Procedure Code, s. 235. The 
“ subsequent application to execute the same 
decree 55 mentioned in s. 230 of the Code of Civil 
Procedure means a substantive application for 
execution in the form prescribed by s. 235 of the 
Code. Hence, where an application for execution 
in accordance with s. 235 of the Code has been 
made within the period of limitation prescribed by 
s. 230 and has been granted, that is, execution has 
been ordered in accordance with the prayer of the 
decree-holder’s application, the right of the decree- 
holder to obtain execution will not necessarily be 
defeated if, by reason of objections on the part of 
the judgment-debtor or action taken by the Court 
or other cause for which the decree-holder is not 
responsible, final completion of the proceedings 
in execution initiated by the application under s. 
235 above referred to cannot be obtained within 
the period limited by s. 230. Further applications 
of the decree-holder to the Court executing the 
decree to go on from the point where the execution 
proceedings had been arrested and complete execu- 
tion of his decree would be applications merely 
ancillary to the substantive application under s. 
235, and would not be obnoxious to the bar of s. 
230. Delhi and London Bank v. Reilly, Weekly 
Notes, All (1893), 124, overruled. Rahim Ali 
Khan v. Puhl Chand . I. L. R. 18 All. 482 

28. Application . to 

transfer decree for execution — “Granting” appli- 
cation, meaning of — Issue of process. An appli- 
cation to the Court which passed a decree for a 
certificate to allow execution to be taken out in 
another Court is not an application for the execu- 
tion of the decree within the terms of s. 230 of the 
Code of Civil Procedure. The “ granting ” of an 
application under that section includes the issue 
of process for execution of the decree. Nilmoney 
Singh Deo v. Biressur Banerjee 

I. L. R. 16 Calc. 744 


- Execution of decree 


— Limitation. The term “ application to execute 
a decree ” in the third paragraph of s. 230 of the 
Code of Civil Procedure means any application to 
execute a decree. It is not confined to the last 
application preceding the expiry of the period of 
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. - ss. 280 and 231 (1850, s. 207) — contd. 

twelve years from either of the points of time men- 
tioned in cl. (a) or cl. (b) of the same paragraph of 
the section' abovementioned. Parciga Knar v. 
Bhagwan Din, I. L. R. 8 All. 301, distinguished. 
JRamadhar v. Barn Day at, 2. L. R. 8 All. 536, 
referred to. Tileshar Rai v. Parbati 

I. L. R. 15 All. 198 

30. Order passed 

more than twelve years from decree on application 
passed within time. The terms of s. 230 of the Code 
of Civil Procedure, which provide that no sub- 
sequent application to execute the same decree 
shall be granted after the expiry of twelve years 
from the date of the decree, do not render invalid an 
order passed after twelve years from the date of a 
decree, granting an application for execution 
made before the twelve years 5 term had expired. 
Senra Disai Venra Jagath Virarama Dikker 
Vi jay a Sethaeayar v. Annasami Ayyar 

I. L. R. 6 Mad. 359 

81. Second application for 

execution of decree — Failure to satisfy decree 
■on first application. In execution of a decree passed 
more than twelve years before the date of the Civil 
Procedure Code (Act X of 1877), certain judgment- 
creditors applied for the attachment and sale of cer- 
tain specified property belonging to their judgment- 
debtor, previous to the date on which the three years 
allowed for such execution under s. 230 would have 
expired. Subsequently, after the three years had 
■elapsed, they filed a fresh application praying that 
certain other property of their judgment-debtor 
might be attached and sold in lieu of that specified 
in their former application, and that the latter might 
be released. Held, that execution of the decree 
was barred by limitation. Per Prinsep, J. 
Under s. 230 of the Civil Procedure Code, it was 
intended by the Legislature that a decree-holder 
seeking to execute a decree passed more than twelve 
years before should have one opportunity to execute 
that decree, and that if he fails to satisfy it on that 
application, any further application becomes barred. 
Sreenath Go oho v. Yesoof Khan 

I. L. R. 7 Calc. 556 : 9 C. L. R. 334 

t 32. — — Decree — Execu- 

tion — Decree more than twelve years old — Limita- 
tion. An application for execution of a decree 
obtained against, the judgment-debtor in 1870 was 
presented by the applicant on the 26th January 
1885. Several previous applications for execution 
had been made, and the last two, viz., on the 29th 
July 1881 and 29th June 3882, had been granted. 
The judgment-debtor was arrested and brought 
before the Court. He contended that execution of 
the decree was barred. Both the lower Courts 
were of opinion that the decree was not barred, 
and allowed execution to issue. On appeal by the 
judgment-debtor to the High Court i—Held, that 
the application for execution was too late. As 
there had been an application made and granted 


ss. 230 and 231 (1859, s. 207)— contd. 

on the 29th July 1881 under the Code of 1877, and 
twelve years from the date of the decree would have 
elapsed before June 1885, the application in 
question was barred, and was not saved by the 
concluding clause of s. 230 of the Code (Act XIV 
of 1882). Moti chard V . Krishnarav Ganesh 

I. L. R. 11 Bom,. 524 

33. — - — Execution-pro- 

ceedings — Limitation. An application was made 
in 1886 for execution of a decree dated 1873. In 
the interval, viz., in October 1879, the judgment- 
debtor was arrested on an application in execution 
by the decree-holder, but execution was not pro- 
ceeded with further. Held, that an application 
made in 1886 was time-barred under s. 230 of the 
Code of Civil Procedure. Patumma v. Mijse Beari 

I. Xj. R. 11 Mad. 132 

34. Finality of order made in 

execution proceedings— Decree payable by 
instalments. In 1868 a decree was obtained for 
R 1,100, which provided that the amount should, be 
paid in instalments, the first instalment being R200 
to be paid at the end of the first year, and that the 
other instalments should be R 100 at the end of 
each subsequent year, and that in the event of failure 
to carry this out, and 2J months after the falling 
due of the instalment, the whole amount should be 
exigible in a lump sum with interest at 8 annas per 
cent, per mensem. In 1877 the decree-holder applied 
for execution of the decree, asserting that R600 had 
been paid up to that time by five instalments, one 
of R200 and four of ft 100 each, and that default 
had been made in payment of the fifth instalment 
of R100, and he asked to recover the whole amount 
due on the decree. No order was passed on this 
application, and eventually the case was struck off. 
In 1880 the decree-holder again applied for execu- 
tion of the decree, upon the same grounds as those 
upon which the previous application was based. 
Notice was issued and served and a warrant issued 
for the arrest of the judgment-debtor, but eventual- 
ly the case was struck off. In 1883 the decree-holder 
on the same grounds made another application 
for execution. It was contended by the judg- 
ment-debtor that execution was barred by s. 230 
of the Civil Procedure Code, inasmuch as no 
instalments had been paid, and even if they had 
been paid, they could not be recognized, not 
having been certified. Held , that the proper time 
from which to reckon the limitation of twelve years 
was the fifth year from the date of the bond, the 
whole claim from the beginning and the order passed 
in 1880 having gone upon that basis, that the Court 
could not go behind that order, and. that conse- 
quently the decree-holder was within time and 
might take out execution. Kanji Mal v. Kanhta 
Lal .... I. L.R. 7 All. 373 

35. Interlocutory de- 

cree. A decree for possession and wasilat having 
been made in 1854, it was, by an order in January 
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1831, directed upon the report of an Ameen that 
the decree-holder should recover a particular sum 
for wasilat. On the 14th March 1881 the decree- 
holder filed a petition praying that certain properties 
of the debtor might be attached and sold and the 
proceeds applied in payment of the wasilat. Held, 
that, under s. 230 of Act X of 1877, the application 
of 14th March 1881 was not barred. The decree 
of 1854, so far as the wasilat was concerned, might 
be taken to be merely interlocutory, and did not 
become final until January 1881. Baroda Sun- 
Daki Dabia v. Pergtisson . 11 C. L. R. 17 

36. Order directing payment 

of money at a certain date — Decree pay- 
able by instalments— Execution of decree. The 
parties to a decree presented a petition to the Court 
executing the decree, stating that it had been agreed 
between them that the amount of the decree should 
be paid by ten monthly instalments of R500 
each. The Court made an order directing that such 
petition should be filed. Held, that this order did 
not amount to one directing payment of money 
to be made at a certain date, which would give 
a fresh period of limitation under s. 230 ( b ) of 
the Civil Procedure Code. Bal Chand v. Raghu- 
nath Das ... I. L. R. 4 All. 155 


— Limitation— Exe- 

A judgment-debtor, on being 
peti- 


cution of decree. 

arrested in execution of a decree, presented 
tion asking for fifteen days 5 time to pay the amount 
of the decree, and the decree holders consenting, 
the Court made an order in the terms, “ Let the 
petition be filed. 55 Held , that this order did nofe 
amount to one directing payment of money to be 
made at a certain date within the meaning of s. 
230, cl. {b) f of the Civil Procedure Code. Bal 
Ghand v. JRaglmnath Das, 1. L. R. 4 All. 155 , 
followed. Jogobundhoo Das v. Ham Rawoot 
I. L. R. 16 Calc. 16 


Obstruction to execution 


of decree — Fraud. The respondent, as plaint- 
iff in a small cause suit in 1867, obtained a 
decree against the husband of the petitioner, since 
deceased. The decree was kept alive till 13th 
December 1876, when the decree-holder brought a 
suit to set aside certain alienations made by the 
judgment-debtor and alleged to be fictitious and 
fraudulent. Having succeeded in the suit 
and in rendering the property alienated available 
for attachment under his decree, the respondent 
again applied for execution in 1879, but not against 
the property fictitiously alienated. Lastly, the 
respondent applied on September 28th, 1880 — 
more than twelve years after decree — for execution 
against certain immoveable property of the judg- 
ment-debtor, other than the property fictitiously 
al ien ated , in the petitioner’s possession. Held, that, 
having regard to the fraud of the judgment-debtor, 
the application was not barred by s. 230 of the Code 
of Civil Procedure. Visalatchi Ammal v. Siva- 
s Ankara Taker . . I. L. B, 4 Mad. 292 
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230 and 231 (1859, s. 
concld. 

Evading 


207)- 


w service of war- 
rants — Staying execution — Fraud. A judgment- 
debtor, who, though able to pay his judgment- 
debt, dishonestly evades payment for more than 
twelve years by eluding service of warrants and 
making applications to the Court (which had the 
effect for the time of staying execution), is guilty 
of fraud within the meaning of s. 230 of the Code 
of Civil Procedure. Pattakara Annamalai Gqttn- 
dan v. Rangasami Chetti 

I. L. R. 6 Mad. 365 

40. Decree, preven- 

tion of execution of, by fraud. A judgment-debtor, 
on seeing the Court’s bailiff approach his house to 
attach his property, left the verandah, went inside 
the house, chained the door, and refused to open it 
when called on to do so by the bailiff. Held, that 
the conduct of the judgment-debtor amounted to 
a prevention, by fraud, of the execution of the 
decree within the meaning of g. 230 of the 
Civil Procedure Code, 1882. Rhagu Jetha v. 
Malek Bawasaheb . I. L. R. 9 Bom. 318 

41. Execution of de- 

cree prevented by 44 fraud or force 55 of judgment- 
debtor — Period of limitation. Where a judgment- 
debtor, knowing that a warrant of attachment had 
been issued against his moveable property, locked 
up his house and so prevented the moveable pro- 
perty therein from being attached : — Held, that his 
action amounted to 44 fraud 55 within the meaning 
of s. 230 of the Code of Civil Procedure. In order 
to obtain the benefit of the proviso in that section, 
it is not necessary that a judgment-creditor should 
prove that the fraud of the judgment-debtor con- 
tinued so as to prevent execution of the decree at 
anytime. “ Praud ” or “force 55 on the part 
of a judgment-debtor gives a new starting point 
for the period of limitation, and an application for 
the execution of a decree may be granted at any 
time within twelve years after the date on which a 
judgment-debtor has by 4 4 fraud” or 4 4 force 55 
prevented execution of a decree. Venkayya v. 
Raghava Charltj . I. L. R. 22 Mad. 230 

ss. 230, 258, 295 —Decree for sale 

with personal remedy for balance unsatisfied governed 
by s. 25S, even before sale of mortgage property — 8. 
258 applicable even to decrees for sale alone, but not 
to receipt by mortgagee in possession— Mortgage 
decrees under s. 88 of the Transfer of Property 
Act . A decree directing the sale of mortgaged 
properties in default of payment of money is a 
decree for money, whether there is a direction 
to pay personally or not and whether the 
remedy against the property is exhausted or not. 
Such decrees will be money decrees under ss. 230, 
258 and 295 of the Code of Civil Procedure, although 
they will not be so under ss, 220 and 222 of the 
Code. Kommachi Rather v. Pahher, I . L. R. 20 
Mad. 107, and Hard v. Tara Prasanna Muhherji, 
I. L. R. 11 Calc. 718, referred to and approved. 
The provisions of the Code of Civil Procedure relat - 
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ing to execution of decrees apply with a few excep” 
tions to mortgage decrees under the Transfer of 
Property Act. There is a conflict between the 
provisions of s. 258 of the Code of Civil Procedure 
and the provisions of the Transfer of Property Act. 
MalliJcarjunada Betti v. Lingamurti Pantulu, I. L. 
R. 25 Mad. 244, referred to and approved. 
Receipts by a mortgagee in possession after decree 
though payments to the mortgagee under s. 20 of 
the Limitation Act will not be “ moneys payable 
under the decree ” within the meaning of s. 258 of 
the Code of Civil Procedure and consequently the 
provisions of that section will not apply to such 
receipts. Mallilcarjuna Bastri v. Narasimha Rao, 
1. L. R. 24 Mad . 412, overruled. Vaidhinada- 
SAMY AYYAR V. SOMASUNDRAM PlLLAI (1905) 

I. L. R. 28 Mad. 473 

ss, 230, 269, 272, 295, 489, 490. 

Bee Attachment before Judgment. 

I. L. R. 33 Gale. 639 

— Attachment before Judg- 
ment , effect of — Realization in execution — Priority — 
8. 490 , effect of. The object and effect of an attach- 
ment before judgment is simply to safeguard the 
property attached so as to enable the plaintiff to 
realise the amount of his decree if he should get one. 
Though he has a security he has no charge on 
the property, which remains that of the defend- 
ant available for other decree-holders. Nor 
does a decree following such attachment consti- 
tute a plaintiff a secured creditor, but the latter 
must, as. any other creditor, apply for execution 
from which application he is not exempted by s. 
490 of the Civil Procedure Code. In short, a 
plaintiff decree-holder, who has attached, before 
jugdment, has not by reason of such attachment 
or process incidental thereto any right to be treated 
preferentially to other judgment-creditors. There 
must be realization in execution to give right of 
priority. Pallongi v. Jordan, I. L. R. 12 Bom. 
400 , referred to. Sewdutt Roy v. Sree Canto 
Maity (1906) . . . 10 C. W. NT. 634 

s.e. I. Xi. R. 33 Calc. 039 

ss, 230, 295 — Mortgage Decree — 

Decree for money — Application for execution — 
Limitation. Where a decree directs a defendant 
to pay money to the plaintiff and in default the 
property mortgaged is to be sold and the balance, 
if any, is to be realised from the other properties of 
the defendants : — Held, that this was a s decree for 
money 7 within the meaning of s. 230 of the Code 
of Civil Procedure. Kommachi Kather v. PaJcJcer, 
1. L. R. 20 Mad. 107 , followed. Kartick Nath 
Pandey v. Juggernath Ram Marwari, I. L. R. 27 
Calc. 285 , differed from. An application for at- 
tachment of certain property cannot be treated as 
an application to execute a decree, which directs 
the sale of that property. J ogemaya Dassi v. Thaco - 
moni Dassi, I. L. R. 24 Calc . 472, approved. Ab- 
.dulla Sahib v. 0 osman Sahib (1905) 

I. L. R. 28 Mad. 224 


I CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— contd. 

. s. 231. " 


- Act V of 1881 , 5. 92 — Execu- 

tion °f decree— One of several joint decree-holders 
not competent to give a discharge for the full 
amount of the decree— Executors. Held, that one 
out of several joint decree-holders is not com- 
petent to give a valid discharge for the amount of 
the joint decree, and his position in this respect is 
not affected by the fact that he and his fellow 
decree-holders are co -executors. Tamman Singh 
v. Lachmin Kunwari, I. L. R. 26 All 318, and 
Moti Ram v. Hannu Prasad, 1. L. R. 26 All 334, 
followed. Lachman Das v. Chaturbhuj Das 
(1905) . . . . I. L. R. 28 All. 252 

ss, 231, 235, 260 — Perpetual Injunc- 
tion — Wilful disobedience — Application for execu- 
tion — Notice to judgment-debtor, if obligatory— 
Notice to absent decree-holder — Prayer— Relief . On 
the 30th March 1889, two persons D and N obtained 
a decree for a perpetual injunction restraining the 
defendant from erecting pucca buildings on a parcel 
of land. On the 16th March 1904, D applied for 
execution of the decree against one of the judgment- 
debtors, who had erected a pucca building on the 
17th and the 18th February 1904 and the only relief 
asked for was the demolition of the building. The 
lower Courts ordered, under s. 260 of the Civil Pro- 
cedure Code, for the attachment of the judgment- 
debtor’s property for one year. Held, that no notice 
to the judgment-debtor calling upon him to obey 
the decree was necessary under s. 260 of the Civil 
Procedure Code. That the lower Courts were right 
in allowing the decree-holder to execute his decree 
by attachment, although he had applied merely 
for the demolition of the house. The serving of a 
notice on the judgment-debtor, wdien a decree- 
holder asks for relief under s. 260 of the Civil Pro- 
cedure Code, is left to the discretion of the Court in 
consideration of the circumstances of each case. 
The judgment-debtor in this case having acted 
deliberately in defiance of the Court’s order could 
not claim to be allowed an opportunity to undo 
what he had done. Per Mookerjee, J . — Where 
there is no possibility of the absent decree-holder 
being prejudiced by reason of an order for execution 
made on the application of the other decree-holder, 
it is not obligatory upon the Court to issue a notice 
upon him. Durga Das Nandi v. Deoraj Agar- 
wala (1905) . . . 10 C. W. NT. 297 

s.e. I. L. R. 33 Gale. 300 


— ss. 231, 260. 

Bee Decree . I. L. R. 33 Gale, 300 

— s. 232 (1859, s. 208). 

Bee Assignment of Decree, 

12 C. W. 1ST. 625 

3 F 


Bee Limitation Act, 1877, ss. 7 and 8, 
and Sch. II, Art. 179. 

I. L. R. 25 Mad. 431 
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s. 232 (1859, s'. 208 )—contd. 


See Execution of Decree — Execution 

BY AND AQAINST REPRESENTATIVES. 

20 W. R. 51 
I. L. R 2 Calc. 327 
I. L. R. 3 Calc. 371 
I. L. R. 15 Calc. 371 
See Limitation Act, 1877, Sch. II, Art. 
180 . . .7 0. W. 3ST. 793 

I. L. B. 30 Gale. 979 
See Step in Aid op Execution. 

I. L. B. 20 Mad. 541 
See Transfer op Property Act, s. 131. 

I. L. B. 24 Bom. 502 

See Limitation Act, 1877, Art. 197, 
CL. (4) . I. L. B. 31 Mad. 234 

Assignment of decree. 


S. 208, Act VIII of 1859, put a party, to whom a 
decree is transferred, into the position of the original 
deree-holder, and entitled him to have the decree 
executed, as if application were made by the original 
decree-holder. Shamanund Surma v. Shumbhoo 
Chunder Bass . . . . 7 W. B. 205 

— — — — - Certificate , neces- 
sity of. Under s. 208, Act VIII of 1859, it was not 
essential that a certificate should in every instance 
be obtained by a representative before he can be 
allowed to apply for execution. Gopal Singh 
Deb v. Gopalchunder Chuckerbutty 

7 W. B. 393 


3 . 7 — — — Power of Court 

to which decree has been transmitted. The assignee 
of a decree should apply to the Court which passed 
the decree, and not to the Court to which the decree 
had been forwarded under s. 285, Act VIII of 1859, 
for execution, for the purpose of being substituted 
in the place of the original decree-holder. The 
word “ Court ” in s. 208, Act VIII of 1S59, did not 
include the Court to which a decree has been trans- 
ferred for execution. Sheo Narayan Sing v. H ar- 
bans Lal . 5 B. L. B. 497 : 14 W. B. 65 

4 . — Hight of Assignee. 

A person claiming to be the assignee of a decree 
should apply for recognition of his title to the Court 
which pronounced the decree, and for leave under 
s. 208 of the Civil Procedure Code to have his name 
substituted in lieu of that of the plaintiff. Ismail 
valad Ahmed Barucha v. Kassam valad Azam 
Dvria Bom. 46 

Eramji Rustamji V. Ratansha Pestanji 

9 Bom. 49 

Balkishoon v. Mahomed Tazam Allee 

4 NT. W. 90 

: Kabir Buksh v. Elahi Buksh 

I. Is. B. 2 All. 283 

^ ee Ghundra Banerjee v. Guru Pro- 

stjoto Mukerjtee . X. L. B. 27 Gale. 488 


CIVIL PROCEDURE CODE, ACT XXV 
OF 1882 (ACT X OE 1877 )-contd. 

s. 232 (1859, s. 208) -ccntd. 

— — — — Appeal — Assignee 

of decree. Under s. 11, Act XXIII of 1861, no 
appeal lay from an order passed under s. 208, Act 
VIII of 1859, substituting the assignee of a decree 
m place of the original decree-holder. Megh 
Narayan Singh v. Radha Prasad Singh 

4 B. L . B. A. C. 200 : 13 W. B. 224 

Ses contra , Framji Rustaji v. Ratansha 
Pestanji . . . ... 9 Bom. 49 

Eight of Assignee. 


Where 8 obtained a decree for possession against 
D P, the person in possession, and subsequently in 
a suit brought by J P claiming the property against 
o, a decree was passed in the terms of a compro- 
mise, whereby 8 consented that J P should exe- 
cute his decree : — Held , that J P was entitled*, 
under s. 208, Civil Procedure Code, to recover posses- 
sion in execution of S's decree from I) P 9 although 
D P had not been made a party to the second 
suit. Doorga Pershad Singh v. Lalla Juggun- 
nath Pershad . I BT. W. 34: Ed. 1873, 31 

- — - — — — Cross-decrees. Where 

a party who assigned over a decree was liable 
under a cross-decree for a considerable sum to the 
judgment-debtor : — Held, that, until the respective 
liabilities of the two parties had been settled, the 
Court was justified in refusing to allow one of them 
to assign the decree to a third party. Jodoonath 
Roy v. Ram Buksh Chulungee . 8 W . B. 202 


Recognition of 


* — - jLH'&xjwy ivvvvkj n v vy 

Transfer by Court. A Court charged with the execu- 
tion of a decree has no other discretion with regard 
to noticing a transfer thereof than that which is 
given to it by s. 208, which only applies to cases 
where the transferee can and does come forward to 
claim execution for himself, instead of the original 
decree-holder. Bharut Chunder Roy v. Nazir 
Aly Khan . . . . 10 W. It. 354 


— . Recognition of 


Transfer by Court. A party to a suit can enforce 
any decree he may get as a matter of right ; but 
an assignee of such decree can only do so after 
obtaining the Court’s permission, which depends 
entirely on the Court’s discretion. An assignee, 
theref ore, is not in the same position as the original 
decree-holder, and is not entitled to have the same 
privileges. Shama Puddo Butt v. Korin Chun- 
der Bose . . . .15 W. B. 283 

10. — — — Right of Assignee 


to execute it — Omission to make formal application 
to execute it — Error not affecting the merits of case, 
Where there has been an assignment of a decree 
pending proceedings in execution taken by the 
decree-holder, there is nothing in the Code which 
debars the Court from recognizing the transferee 
as the person. to go on with the execution, even if 
he has omitted to make a formal application for 
execution, such omission being merely an error of. 
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- s. 232 (1859, s. 208) — contd. 

procedure, and not an error affecting the merits 
of the case. Dwar Baksh Shikar v, Batik Jah 
I. L. R. 26 Gale. 250 

11. Purchasers of 

share in decree . Queers : Can the purchasers of a 
share in a decree be added upon the record under 
Act VIII of 1859, s. 208, as co -decree-holders ? 

; Seetaptjt Boy v. Ali Hossein . 24 W. R. II 

f 12. Transfer of 

; portion of decree— Execution of decree by transferee 

| of portion of decree. No legislative prohibition exists 

! to the transfer of a portion of a decree ; and pro- 

| vided that the whole decree is executed, and the 

j rights of all parties interested are eared for, there 

! is no objection to the transferee being allowed to 

carry on the execution-proceedings. Seetaput 
Boy v. AH Hossein , 24 W. R. 11, dissented from. 
Kishore Chand Bhakat v . Gisborne & Co. 

I. L. R. 17 Gale. 341 

13. — Assignment of 

decree by one of ' two decree-holders valid. There is 
no prohibition in law against one of several decree- 
holders assigning his interest under the decree. 
Held, that the assignee is entitled to execute under 
8. 232, unless the judgment-debtor can show 
that such a proceeding is prejudicial to his interest. 
Muthunarayana Reddi v. Balakrishna Reddi 

I. X*. R. 19 Mad. 306 

14. Execution of de- 

cree by assignee of decree-holder — Execution of 
mortgage decree by purchaser of portion of mortgaged 
property . A decree haying been obtained upon a 
mortgage against two judgment-debtors, the joint 
owners of a certain mehal, which was subject to the 
mortgage, and which was declared by the Court to 
be subject to the decree, in the event of default 
being made in payment of the mortgage-money, the 
8-anna share of one of the debtors was, before execu- 
tion had been taken out, sold at auction under 
Bengal ActVIIoflS68 and purchased by the ap- 
pellant. Subsequently, the decree-holder having 
attempted to execute the decree against the share 
so purchased, the appellant, in order to protect 
the share which he had bought, purchased the 

; decree himself and proceeded to execute it against 

the remaining share in the hands of the judgment- 
debtors. Held , that the appellant, as the trans- 
feree of the original decree-holder, was entitled 
to execute the decree personally against the judg- 
ment-debtors, and also, in the event of their making 
| default in paying the amount due under the decree, 

! to proceed against the share of the mehal still in 

\ their hands ; and, further, that if by reason of it 

i being necessary to sell the remaining share of the 

| judgment-debtors any equity should arise between 

j them and the appellant to have the decretal money 

j distributed over the whole property mentioned by 

| the decree, that equity must be enforced by an in- 

1 dependent suit. Naeer Chotder Mundhl v. 

Baxkanto Nath Roy . . 4 C. L. R. 158 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1871)— contd. 

s. 232 (1859, s. 208) — contd. 

15. — — Execution of 

mortgage decree by Assignee — Separate suit . By a 
deed, dated 2nd July 1876, Y mortgaged properties 
Nos. 1 and 2. to A, and subsequently by Separate 
deeds he again mortgaged the same properties res- 
pectively to B and C. G afterwards purchased P's 
equity of redemption in property No. 2, and on the 
19th November 1880 A obtained a mortgage decree 
against Y, which he sold to B , who now sought to 
execute it. G was merely benamider for B. Held, 
that, on B consenting to allow property No. 2 to be 
first sold free of all incumbrances, it was necessary 
for B to proceed by regular suit. Yakoob Ali 
Chowdhry v. Ram Doolal . 13 C. L. R. 272 

18. — Application of 

transferee of decree for execution disallowed — Suit by 
transferee for decretal amount — Declaratory decree. 

The transferee of a decree for costs, associating 
with him the transferor, made an application 
under s. 232 of the Civil Procedure Code to be 
allowed to execute the decree. The application 
was opposed by the judgment-debtor and was 
rejected, and the Court referred the transferee 
to a regular suit. After taking various proceed- 
ings ineffectually, he instituted a suit for the 
recovery of the sum to which he was entitled 
as costs under the decree transferred to 
him. Held, that the plaintiff, as the holder of the 
decree by assignment, could only recover the 
amount under it by executing the decree, and 
not by a separate suit ; but that he was entitled to 
have a decree declaring that the assignment to 
him of the decree -holder’s rights under the decree 
was valid, and gave him a right to execute it, 
and that the Court’s order under s. 232, which 
disallowed the execution, was an improper one, a 
suit for this relief being maintainable ; for, there 
being no appeal from orders under s. 232, there 
would otherwise be no remedy ,* and that, looking at 
the plaint and the issues on which the parties were 
divided, and the fact that the Court which refused 
the plaintiff’s application for execution referred 
him to a. regular suit, this relief might properly be 
given in the present suit. Per Mahmood, J., that 
the suit was maintainable, inasmuch as the present 
plaintiff never having been accepted on the record 
as holder of the decree, the questions which were 
disposed of by the Court executing the decree, as 
between the plaintiff and the judgment-debtor, 
could not be regarded as questions within s. 244 of 
the Civil Procedure Code. Ram Bakhsh v. Pantsta 
Lal .... I. D. R. 7 All. 457 

17. — — — a — Application for 
execution by beneficial holder of decree — Applica- 
tion dismissed— Suit for declaration of applicants 
right to execute the decree . Held, that, where an 
application -under s. 232 of the Code of Civil Pro- 
cedure by a person alleging himself to be benefici- 
ally entitled under a decree to execute such decree 
has been rejected, it is still competent to the ap- |l 

plicant (no appeal lying from the order under s. ' 

3 3 ? 2 
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s. 232 (1859, s. 208) — contd . 

232 rejecting his application) to bring a separate 
suit for a declaration that he is the person entitled 
to execute the decree. Ram Balchsh v. Panna Lai, 
1.L.R.7A11457, and Halodhar Skdha v. Harogo- 
bind Das Koiburto, 1. L. R. 12 Calc. 105, referred to. 
Sheoraj Singh v. Amin-ud-din-Khan 

I. Is. R. 20 All. 539 

18. — . — — — — Transfer in writ- 

ing — Right to execution of decree. The transferee 
of a decree is not entitled to have execution as of 
right like the original decree-holder ; if, however, the 
transfer be by assignment, and in writing, s. 232 
of the Code of Civil Procedure , Act XIV of 1882, 
enables the transferee to apply for, and the Court 
to proceed to, execution in the manner therein 
provided. Javermal Hirachand v. Umaji Haya- 
eati . . . . I. L. R. 9 Bom. 179 

19. Assignee of de- 

cree under oral assignment — Right to execute decree — 
Plea of fraud raised in execution-proceedings . An 
assignee of a decree under an oral assignment has 
no locus standi at all to apply for execution of a 
decree, but as regards one who claims to be an 
assignee in writing or by operation of law, the 
Court has a discretion under s. 232 of the Code of 
Civil Procedure (Act XIV of 1882), whether to 
recognize such assignment or not. When an as- 
signee of a decree applied for execution, and the 
judgment-debtors contended that the decree sought 
to be executed had been obtained by fraud and was, 
therefore, a nullity and incapable of execution : — 
Held, that it was not open to the judgment-debtors 
to raise the defence of fraud in the course of the 
execution -proceedings. Par vat a v. Dxgambar 

I. L. R. 15 Bom, 307 

20. . : — — — . — Joint decree — 

Purchase of decree by creditor of one of several judg- 
ment-debtors — Probability of decree being executed 
against another judgment-debtor — Ground for ref us- 
ing execution to purchaser . A decree for damages 
and costs having been obtained against P and G, 
A, to whom P was indebted and was about to assign 
property as security, in order to prevent P being 
adjudicated an insolvent and with a view to execute 
the decree against G if possible, purchased the 
decree. A applied, under s. 232 of the Code of 
Civil Procedure, for leave to execute the decree. 
This application was rejected by Kernan, J., on 
the ground that the decree was certain to be exe- 
cuted against 0, and not against P, under whose 
orders and for whose benefit C acted when he in- 
fringed the right of, and became liable in damages 
to, the plaintiff in the suit. Held on appeal, that 
the benefit likely to he gained by P by this transac- 
tion was no sufficient ground for refusing leave to 
A to execute the decree. Agra Bane v. Chiefs 
I. L. R. B Mad. 455 

P , Joint, decree — 

Transfer of a money decree to one of several co-judg - 
-ment-debtors. Certain property was mortgaged by 


s. 232 (1859, s. 208)- — contd. 

A to R. Subsequently, this property was purchased 
by C at a sale held in execution of a decree obtained 
by a third person against A; B then brought a suit on 
his mortgage-bond against A and G , and obtained 
a decree for the sale of the mortgaged properties, 
and also a personal decree against A ; B assigned 
his rights under this decree to G, who applied for 
execution under s. 232 of the Code. A objected 
to execution issuing, relying on prov. ( b ) to s. 232. 
Held, that prov. ( b ) to s. 232 applies only to decrees 
for money personally due by two or more persons ; 
and that the decree obtained by B against A and G 
not being a personal decree against G (he having 
been made a defendant only by reason that he 
had purchased the mortgaged property subject to 
the mortgage debt), C as assignee of B was entitled 
to take out execution. Lalla Shagen Pershad 
v. Holloway . I. L. R. 11 Calc. 393 

22. - - . Bengal Tenancy 

Act , s. MS (h) — Decree for arrears of rent , assign- 
ment of — Execution of decree by assignee. The fact 
that an assignment of a decree for arrears of rent 
was made before the Tenancy Act will not protect 
from the provisions of s. 148 {h) an assignee who 
proceeds to execution afterwards ; but execution 
cannot be refused where, before that Act came into 
operation, the assignment had been recognized by a 
Court of execution under s. 232 of the Civil Pro- 
cedure Code. Koilash Chttnder Boy v. Jodo 


Nate Roy ... I. L. R. 14 Gale. 380 
23. — ' Execution of a 


decree of the Agent for Sardars — Rights of trans- 
feree of a decree. A in 1839 obtained a decree against 
B, a sardar, in the Court; of the Agent for Sardars. 
The decree was executed in the Agent’s Court until 
P’s death in 1868. P’s status as a sardar under 
the exclusive jurisdiction of the Agent did not 
descend to his sons, and the decree was transferred 
to the Court of the First Class Subordinate Judge at 
Ahmednagar for execution. The case went up 
twice to the High Court, under whose orders the 
execution was for several years continued in favour 
of ^4’s representatives against the estate of P’s 
sons. In 1885, one of A’s representatives assigned 
his interest under the decree to G and D. There- 
upon. the transferees C and D applied to the First 
Class Subordinate Judge at Ahmednagar to have 
their names substituted in the place of the trans- 
feror in the execution-proceedings. The Sub- 
ordinate Judge rejected this application, on the 
ground that he could not recognize the transfer of 
the decree either under s. 372 or 232 of the Civil 
Procedure Code. Held, reversing the order of the 
lower Court, that the assignment of the decree- 
holder’s rights to execution in this case was one 
approved by the law as contained in s. 232 of the 
Code of Civil Procedure. The transferee of a decree 
gains by tbe transfer the rights of the transferor- 
Vishnu Sakharam Nagarkar v. Krishnarao 
Malhar . . . I. Xi. R, 11 Bona. 153 
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24. Certificate of ad- 

ministration under Bombay Regulation VIII of 1827, 
s. 7 — Holder of such certificate — Right to execute 
decree as transferee . A holder of a certificate of 
administration granted under s. 7 of Regulation 
VIII of 1827 is a transferee by law of a decree 
obtained by the deceased with the meaning of s. 
232 of the Civil Procedure Code, and is competent 
to apply for execution of such a decree. Khan- 
DERAV RAYAJIRAV V. GANESH SHASTRI 

I, Xi. R. 11 Bom. 368 

25. — — — — Transfer of decree 

— Notice of transfer — Transferee's rights — Legal 
representative of a deceased judgment-debtor. The 
transferee of a decree stands in the same position 
for getting execution as the transferor. If a decree 
is transferred by assignment after the death of the 
judgment-debtor, notice of the transfer, as required 
by s. 232 of the Civil Procedure Code, may be served 
on the legal representative of the deceased judg- 
ment-debtor. The death of the judgment-debtor 
does not render the transferred decree incapable of 
execution. Khtjsheobhai Nasarvanji v. Hob- 
mazsha Phirozsha . I. L. R. 11 Bom. 727 

26. Assignee of 

decree, ’execution by— -Execution by Assignee - — 
Cross-decrees — Discretionary power of Court under 
s. 232 of Act XI V of 1882. The discretion given 
to a Court under s. 232 of the Code of Civil Proce- 
dure as to allowing execution of decrees by assignees 
must be exercised reasonably. The mere fact of 
the existence of a cross claim against the assignor 
of a decree by his judgment-debtor is no reason 
for refusing issue of execution on the application of 
the assignee. Krishna MohiniDossee v. Kedar- 
nath Chuckereutty . I. Xi. R. 15 Gale. 446 

27. — — Transfer of decree 

by operation of law — Representative of original decree- 
holder — Civil Procedure Code ( Act XIV of 1882), 
s. 244 — Right to appeal against order refusing execu- 
tion. R died in May 1859, leaving his property to 
his executors in trust for the appellant P, and he 
directed that the property should be assigned by 
them to the appellant as soon as he came of age. 
In August 1868, the executors filed this suit against 
L as manager of certain landed property belonging 
to the Hallai Rhattia caste, and known as Mahajan 
Wadi, to recover certain loans made by them as 
executors to him as manager of the said Wadi. On 
the I Ith May 1870, while this suit was pending, the 
executors assigned all the property of their testator 
to the appellant P. Ry the deed of assignment they 
assigned to him {inter alia ) 6 4 all moveable property, 
debts, claims, and things in action whatsoever 
vested in them as such executors.” No steps were 
taken, subsequently to this assignment, to make the 
assignee, P, a party to the suit, which proceeded 
without amendment. On the 23rd January 1873, a 
decree was passed for the plaintiffs on the record for 
R3 1,272-1 3 -5j and it was declared that the said 
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OF 1882 (ACT X OF ISll)— contd. 
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sum should be a first charge on the rents and income 
of the said Wadi. Subsequently to this decree, L 
opened an account in the name of the appellant P, 
and from time to time made payments to him on 
account of the decree. The last of these pay- 
ments was made on the 19th November 1884. 
None of these payments were certified to the Court. 
In 1885 the respondent V was appointed to the office 
of manager of the Hallai Rhattia caste in the place 
of L, the original defendant in the suit. On the 
4th January 1886, his attorneys wrote to the appel- 
lant’s attorneys offering to pay the appellant the 
balance due to him under the decree. Subsequently, 
however, he refused to make any payment to the 
appellant, whereupon the appellant applied for exe- 
cution of the decree against him as manager of the 
said Wadi. He claimed to be a transferee of the 
decree under s. 232 of the Civil Procedure Code. 
His application was refused by the Judge in cham- 
bers. Held , that the appellant was a transferee 
of the decree within the meaning of s. 232 of the 
Civil Procedure Code. The decree had been trans- 
ferred to him c£ by operation of law.” As Such, 
he was entitled- to sue out execution, and was 
to be regarded as the representative of the 
original decree-holder within the meaning of cl. (c) 
of s. 244 of the Civil Procedure Code and had a 
right of appeal against the order of the Judge in 
chambers refusing execution. Pttrmanandas 
JlWANDAS V. VALLABDAS WALLJI 

I. lx. R. 11 Bom. 506 

28. Transfer of decree 

— Representatives of intermediate transferee — Omis- 
sion to give notice of application for substitution of 
names — Title of assignee. The holder of a decree for 
the sale of mortgaged property having transferred 
the same to M by registered instrument, M trans- 
ferred the decree to other persons, and the co-trans- 
ferees applied under s. 232 of the Civil Procedure 
Code to have their names substituted for those of 
the original decree-holders. The judgment-debtor 
opposed the application on the ground that M's 
name had not been substituted for the names of the 
original decree-holders who had transferred to him. 
It appeared that no notice had been issued to M 
under s. 232 of the Code, that he was dead, and 
that his legal representative had not been cited as 
required by law. The application was allowed by 
the Courts below. Held, that, even assuming that 
the judgment-debtor had a locm standi to raise the 
objection that notice had not been issued to the 
applicant’s transferor, he had no possible interest 
in the question, and could not be prejudiced by 
tbe passing of the order; that it was not neces- 
sary to cite the representatives of the transferor ; 
and that the order not being one upon which 
execution of the decree could issue, but merely 
for a transfer of names, the objection that the trans- 
feror had not been cited under s. 232 was not a sub- 
stantial one. Held, that it could not be said that 
where a decree has been assigned by one assignor to 
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CIVIL PROCEDURE CODE. ACT XIV 
OE 1882 (ACT X OR 1877)— contd. 


s. 232 (1859, s. 208) — contd. 


operated in passing the benefit under the decree 
from the official assignee as representing the credi- 
tors to the present applicant, and made the latter 
by operation of law an assignee under s. 232, Civil 
Procedure Code. It was held to be unnecessary 
to consider whether there was in fact, pending the 
insolvency, a payment to the insolvent in dis- 
charge of the claim* Miller v. Abinash Chunder 
Dutt 4C. ¥. 1 , 785 


82. — — Sale of decree - 

holder's interest under a decree — Eight of vendee 
when execution is refused — Right of suit. The 
assignee for value of a decree obtained by two per- 
sons, of whom one was a minor, applied for execu- 
tion of the decree, but his application was refused 
under Civil procedure Code, s. 232. He now sued 
to recover from his assignor the sum paid by him 
for the assignment. Held , that the plaintiff was 
entitled to recover. PvAmasami v . Basavappa 
I. X.. R. 16 Mad. 825 


88. - — Assignment of decree — Order 

refusing to recognize transferee of decree — - Appeal . 
An order passed under s. 232 of the Civil Proce- 
dure Code, refusing to recognize the transferee of a 
decree, may, for purposes of appeal, be regarded 
as an order passed under s. 244, and is therefore 
appealable. Virasami Eowth v. Bodi Naihan , 
I. L. E. 25 Mad. 384 note, followed. Subbtfthay- 
ammal v, Chidambaram Asari (1901) 

I. Xi. R. 25 Mad. 383 

34. Decree , transmis- 

sion of — Execution — Assignee of Decree — Notice. In 
an application by an assignee of a decree, for trans- 
mission of the decree and for notice to issue under 
s. 232 of Civil Procedure Code : Held , that such 
application can onty be treated as one for execu- 
tion. Nando Lal v. Chutteeput Sing (1902) 

I. L. R. 29 Calc. 285 


- Transfer of decree for exe- 
cution — Execution of decree — Civil Procedure 
Code, ss. 232 and 295 — Sale of decree, and transfer 
for execution to another Court— Application by 
transferees for rateable distribution of assets — 
Court to which such application should be made . 
A decree was transferred for execution from 
Mirzapur to Gorakhpur; the decree-holder also 
sold his interest in the decree. The transferees 
thereupon made an application for execution in 
the Gorakhpur Court, and prayed for a rateable 
share of the assets which might be realized in execu- 
tion of a decree held by one Bindesri against the 
same judgment-debtor. Upon this application the 
following order was passed 1 * The 'judgment- .deb--; 

tors and the transferors both received notice, but 
none of them put in an appearance, and no objec- 
tions were filed. As the prayer in this case is to be 
allowed a rateable share of the assets in Bindesri 
Prasad’s ease, let this case be put with that case.” 
Held, {i ) that the Court to which the decree was 
transferred for execution had no power to entertain 


CIVIL PROCEDURE CODE ACT XIV 

OP 1882 (ACT X OP 1877)— contd. 
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another, the substitution of his name oxTthe record 
in lieu of that of the original decree-holder was a 
condition precedent to the assignor’s passing title 
under the assignment. Gulzari Lal v. Daya Ram 

I. Is. R. 9 All. 40 

29. Transfer of decree 

for execution by operation of law — Eight of procedure 
— Execution under Bengal Act VIII of 1869 and 
Act VIII of 1885. Upon the death of the full 
owner the mother took out probate of a will in which 
she was appointed executrix. The will was after- 
wards disputed by the minor son of the testator, 
and probate was revoked ; but while the mother 
was in possession of the estate as executrix, she 
sued and obtained a decree for rent under Bengal 
Act VIII of 1869. Upon the application of the 
ihinor for the execution of the decree : — Held, that 
the minor was in a position to execute the 
decree, his succession to the estate of his father 
being a succession or transfer by operation of 
law within the meaning of s. 232 of the Code of 
Civil Procedure. Held , also, that the mode in 
which the decree was executed under the old 
Rent Act, Bengal Act VIII of 1869, was, in so 
far as it was a right at all that belonged to the 
judgment-creditor, not a private right, hut a mere 
right of procedure, and the execution was, there- 
fore, to be governed by Act VIII of 1885. Uma- 
soondtjry Dassy v. Bbojonath Bhtjttachaejee 

I. L. R. 16 Gale. 847 

See Sathttrayar v. Shanmug am PttLLAi 

I. X.. R. 21 Mad. 353 

30. Transfer of decree 

— Benami transfer. If a decree is transferred to 
one as benamider for the actual purchaser, the 
latter is entitled to execute the decree, and his right 
course is to apply under Civil Procedure Code, s. 
232. Manikkam v. Tatayya 

I. L, R. 21 Mad. 388 

31. —Insolvency — Com- 

position with creditors — Assignment of insolvent's 
estate to surety — Adjudication set aside, effect of, 
on previous decree. Suit by official assignee on a 
debt due to 0 B S pending the latter’s insolvency. 
Plea by defendant that he has paid to the insolvent 
overruled on the ground that payment to insol- 
vent pending insolvency cannot bind the official 
assignee, and decree made. Subsequently the 
insolvent entered into a composition with his 
creditors, and executed an assignment of his 
estate, effects, and assets’ in favour of B in 
consideration of B' s becoming surety to the credi- 
tors for the payment of the composition. Ac- 
cordingly, an order was made setting aside the ad- 
judication and giving liberty to the official assignee 
to make over to the insolvent his estate and effects. 
B now applied for execution of the decree in this 
suit against the defendant. Held , that the order 
setting aside the adjudication did not have the 
effect of annulling the decree in any way. It 
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the transferees’ application for a rateable share in 
the assets ; such application could only be enter- 
tained by the Court which passed the decree ; (ii) 
that the order passed by the Gorakhpur Court 
could not operate as res judicata so as to prevent 
the judgment-debtors from questioning the right 
of the transferees to make an application for execu- 
tion to that Court ; and (iii) that the order passed 
by the executing Court was appealable as an order 
under s. 244 of the Code of Civil Procedure. Badri 
Narain v. Jai Kishen Das, I. L. R. 16 All . 
483, and Amar Chandra Banerjee v. Guru Prosunno 
Mukerjee, I, L. R. 27 Calc. 488 , referred to. 
Tameshar Prasad v. Thakur Prasad (1903) 

I. L. R. 25 All. 443 

36. u Execution of decree 

—Order allowed to become final — Subsequent regular 
suit Held, that no suit will lie to establish a right 
to execute decree when an order dismissing an appli- 
cation under s. 232 of the Civil Procedure Code has 
been allowed to become final. Budhan Singh v. 
Saliq Ram , 1 All. L. J. 61, approved. Sheoraj 
Singh v. Amin-uddin Khan, 1. L. R. 20 All. 539, 
distinguished. Amanat-xjllah Khan v. Sardha 
Prasad (1906) . . I. L. R. 28 All. 618 

87. — - — — Execution — Exe- 

cution of money-decree — Transfer of the decree to 
one judgment-debtor — Execution of the decree by 
one judgment-debtor against his co -judgment-debtor 
allowed where the decree is passed against them 
as legal representative of the deceased relations and 
against the property of the deceased — Direction in 
the decree that the personal liability of the judg- 
ment-debtors be determined in execution proceed- 
ings does not make the decree a money-decree . 

C obtained a decree against P as the legal represen- 
tative of A and against S as the legal representa- 
tive of L. It directed, among other things, that 
C should recover R22,748 and costs from the pro- 
perty of A and L ; that C was entitled to get back 
from the possession of P and S , as heirs respectively 
of A and L, all books of account, bonds and other 
papers belonging to G s father ; and that ‘ ‘ it will 
be decided during the execution proceedings as to 
how far the heir defendants are personally liable in , 
this suit.” C died after he had obtained this decree I 
leaving P as his heir, to whom the decree was trans- j 
ferred by operation of law. P then applied for- 
execution of the decree agamst S. The Subordinate 
Judge rejected the application on the ground that 
P was precluded by the proviso to s. 232 of the Civil 
Procedure Code from executing the decree against 
his co-judgment debtor S. Held , (i) that^there 
was nothing in the decree which saddled P and 
$ with any personal liability to pay money, 
either jointly or severally ; the amount of 1122,748 
and costs which was recoverable under the decree 
was made payable not by P and S, but out of the 
property of A and L ; (ii) that, although by reason 
of the direction in the decree that the question of 
the personal liability of P and S should be deter- 


i CIVIL PROCEDURE CODE, ACT XIV 
I OE 1882 (ACT X OE 1877)— contd. 

! es. 282 (1859, s. 208) — conoid . 

mined in execution proceedings, there might be sub- 
| sequently, when that liability had been determined, 
j a decree for money against them ; until then it 
was a mere contingency, which would not make 
the decree as for money against P and S ; (iii) that 
therefore P was entitled to execute the decree 
a gainst the estate of L in the hands of S. In s. 232 
of the Civil Procedure Code (Act XIV of 1882) the 
phrase 4 1 a decree for money against several 
persons ” means a personal decree for the payment 
of money by two or more defendants jointly. 

| Clause (6) of the proviso to the section does not 
extend to a decree which may become a decree 
| for money against several persons on determina- 
tion by the Court. It applies only where in the 
[• decree there is a distinct order upon the defend- 
ants personally to pay the money. Panachand 
| v. Sundrabax (1907) . I. Xi. R. 81 Bom. 308 

I 38. _j Execution , application for, 

where to be made — Transfer for jurisdiction — £ c Court, 

\ which passed the decree .” The expression <£ the 
Court which passed the decree ” in s. 232 includes 
the Court, which by reason of a transfer of jurisdie- 
| tion has jurisdiction in respect of the subject-matter 
i of this suit. Udit Xarain Chqwdhttry v. Ma- 
| thura Pershad Mahata (1908) 12 C. W. IV. 859 

39. cl. (b) — Decree directing sepa- 

rate amounts with separate sets of proportionate 
\ costs to be recovered against defendants — Transfer 
j of the decree in writing to one of the defendants — 
j Application by the transferee to recover the amount 
\ due by the other defendant. A decree directed that 
a certain sum with proportionate costs be recovered 
against N and a certain other sum with proportionate 
costs be recovered against A. Subsequently A 
took a transfer of the decree in writing and applied 
for execution of the decree against A to the extent of 
the sum decreed against him. The application 
having been rejected under s. 232, clause (b) of the 
Civil Procedure Code (Act XIV of 1882) : Held, 
reversing the order, that s. 232, clause (b), 
of the Civil Procedure Code (Act XIV of 1882) 
was not applicable. Though the direct, on against N 
and the separate direction against A were contained 
on one and the same piece of paper and were passed 
in the same suit, still for all that they were decrees 
for separate sums of money and might equally 
well have been passed in separate suits. The fact 
of their being on one piece of paper cannot control 
the matter. An ant Vinayak v. Nagappa 

Subray a (1907) . . I. Xi. R. 32 Bom. 195 

— ss. 232, 233 — Transfer of Property 

Act {IV of 1882), s. 99 — Transfe ee decree-holder 
cannot bring to sale property which the decree-holder 
could not bring to sale under s. 99 of the Transfer of 
Property Act. A transferee decree-holder is only 
entitled, under s. 233 of the Code of Civil Proce- 
dure, to execute the decree in the same manner arid- 
subject to the same conditions, as if the application 
were made by the original decree-holder, and, 
under s. 233, he holds the decree subject to any 
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equities, which the judgment-debtor might have 
enforced against the original decree-holder. A 
transferee decree-holder cannot in execution bring 
to sale property, which the original decree-holder 
is prohibited from bringing to sale by s. 99 of the 
Transfer of Property Act. Chhagan Guman v. 
Lahshman Dagdu, 9 Bom. L. R, 728, approved and 
followed. Ghundra Nath Dey v. Burroda Shoondury 
Ghose, 1. L. R. 22 Calc. 813, approved. Bank 
Bal v. Manni Lai , I. L. R. 27 All. 450 , dissented 

from. JlVARATHNAM MuD ALIAS V. SRINIVASA 

Mudaliar (1907) . . I. X. R. 31 Mad, 83 

1. — ss, 282, 24 4:— Power of Court , 

discretionary. Where the right of a party applying 
for execution as transferee is sub judice, it is not 
obligatory on the Court, under the last clause of 
s. 244 of the Code of Civil Procedure, to stay execu- 
tion, until the question has been determined by 
separate suit. The Court may in its discretion either 
stay execution or dismiss the application. Vakula- 
BHAEANA V. RANGAXAYAN CHETTY (1905) 

I, Ii. R. 28 Mad. 357 

2. Transferee decree- 

holder — Mesne profits and costs not included in 
transfer — Suit to enforce right under transfer — Main- 
tainability — Plaint treated as application in execution, 
A decree had been passed against the present defend- 
ant in a previous suit for the surrender of posses- 
sion of certain lands and also for mesne profits and 
costs. The interest of the decree-holders in these 
lands was then sold in execution of a decree, which 
had been passed against them, and was purchased 
by the present plaintiff. The present plaintiff 
applied for execution of the original decree and to 
be placed in possession of the property he had 
purchased. . The petition was rejected, and he now 
sued to obtain possession of the properties he had 
purchased. On the question being raised whether 
the suit was barred by s. 244 of the Code of Civil 
Procedure : — Held, that plaintiff was entitled to 
relief. He was not a transferee of all that had been 
decreed in the original suit, inasmuch as the right 
to mesne profits and costs had not passed to him. 
If, for that reason, he was not entitled to be recog- 
nised as the transferee of the decree, and to execute 
it as such, he was entitled to enforce Ms right 
by suit. Assuming, however, that no separate 
suit lay, and that he should have proceeded by 
way of execution, the case was one in which the 
plaint should be treated as an application for 
execution. Sutaput Roy v. Syed AM Hossein, 24 
If. R. 11, referred to. Pasupathi Ayyar v. 
Kothanda Rama Ayyar (1905) 

1. 1*. R. 28 Mad. 64 
' — — ss. 282, 365, 366, 

See Limit ati ok Act (XV of 1877), Sen. 

II, Art. 179. 


CIVIL PROCEDURE CODE, ACT XIV 

OF 1882 (ACT X OF 1877 )—contd. 

— — s. 233. 

See Set-off — Cross-decrees. 

I. L. R. 26 Mad. 428 

See Transfer of Property Act (IV of 

1882), s. 99 . I. L. R. 27 All. 450 

s. 234 (1859, s. 210). 

See Execution of Decree — Execution 

BY AND AGAINST REPRESENTATIVES. 

6 C. W. 3V. 223 
I. X. R. 28 Bom. 283 
I. L. S. 30 Gale. 961 

See Hindu Law . I. L. R. 33 Calc. 676 
I. L. R. 32 Mad. 429 

See Representative of Deceased 
Person . I. X. R. 30 Gale. 1044 

See Sale in Execution of Decree- 
Decrees against Representatives. 

1. _ Execution of decree against 

representative — Claim by personal repre- 
sentative of judgment-debtor. Where it was 
sought to execute a decree obtained against a person 
who had died since the date of the decree, by attach- 
ing certain immoveable property in the possession 
of the personal representative of the deceased judg- 
ment-debtor, and such personal representative 
claimed to hold the property not in her represent- 
ative character, but in her own right : — Held , that 
her claim was not a claim under s. 246, Act VIII 
of 1859, but that the case came under ss. 210 and 
211. Ameerunntssa Khatoon v. Mozuffer 
Hossein Chowdhry . 12 B. X. R. 65 

Mahomed Mozuffer Hossain Ci-iowdhry v. 
Ameerunnissa|Khatoon . 20 W. R. 280^ 

2. W 7 here, during pro- 

ceedings in execution of a decree, the judgment- 
debtor dies, the transferee of his property should be 
put on the record in place of the deceased, or a re- 
gular suit should be brought against him. He 
should not be treated as a claimant under s. 246* 
Act VIII of 1859. Shurfun Bibee v. Collector 
of Sarun 

12 B. X. R. 66 note : 10 W. R. 199 

3. ; Execution of de- 

cree passed against deceased person . When a decree 
has been passed against a deceased person, exe- 
cution of such decree cannot be had under the Civil 
Procedure Code against his legal representative. 
In the matter of the petition of Gibendronath 
Tagore . . 14 B. X. R. 334 note 

s. c. Girendronath Tagore v . Hubonath Roy 

10 W. R. 455* 

4. — — Property of de- 

ceased debtor claimed by heir as self -acquired. 
Where an application is made and granted under 
s. 210, Act VIII of 1859, and property is attached 


: 
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s. 284 (1859, s. 210) — conid. 


s. 234 (1859, s. 210)— coraJef. 


which is claimed by the heir as his self-acquired 
property, the Court should proceed under s. 203 
without requiring any fresh application to be made 
under that section. Ram Chand Chttckerbuttt 
v* Madhtjb Narain Roy . . 1C.Xi.R-. 859 

5. Liability of son as 


representative of father for Ms debts. As the entire 
interest in an impartible zamindari passes upon the 
death of the father to the son, there is nothing * in 
the estate itself which can be attached as assets of 
the father under a decree against him, or which can 
be made available in execution of the decree 
against his son as his representative. Though a 
son is bound under Hindu law to pay his father’s 
just debts from any property he may possess, yet, 
when he is made a party to a decree as representa- 
tive of his deceased father for the purpose of exe- 
cuting it, his liability is limited to the amount of 
assets of the deceased which may have come to his 
hands and have not been duly disposed of. Zam- 
indar OF SiVAGIRI V. ALWAR A.YYANGAR. SANGILI 
Virapandia Chtjnnia ThambiaR v. Alwae Ayyan- 
gar .... I. L. R. 3 Mad. 42 


6 . 


Decree against 


Karnavan — Tar wad property in hands of Successors 
— Share of deceased father of joint family — Assets. 
In a suit by the trustees to remove the defendant 
from the management of certain temples, a decree 
for mesne profits was passed against the defendant, 
who was the karnavan of a Malabar tarwad- Held, 
that the tarwad property in the hands of the 
deceased defendant’s successor was not assets 
of the deceased in the hands of his successor 
liable to satisfy the decree under s. 234 of the 
Code of Civil Procedure, 1877. The share of a 
deceased father in an undivided Hindu family 
passes by survivorship to the sons, and . is not 
assets in their hands to satisfy a decree against the 
father under s. 234 of the Code of Civil Procedure, 
1877. Ravi Vaema v. Roman 

I. Is. R. 5 Mad. 223 


Decree far Main - 
A decree for main- 


during her life-time can be executed alter the death 
of the judgment-debtor against his sons to the 
extent of the assets of the deceased taken by 
them, but such assets do not include the share of 
the father in the family property. Karpakambal 
v. Subrayyan . . I. Xj. R. 5 Mad. 234 


. Liability of son 


for father’s debt — Decree against zamindari direct- 
ing sale of land — Execution against son of zamindar. 
A suit having been brought against the holder of an 
impartible zamindari upon a promissory note, a 
decree was passed by consent, whereby certain land 
was directed to be sold in the event of the debt not 
being paid in a certain way. After the death of 
the zamindar execution proceedings were taken 
against his son to obtain a sale of the said land. 
Held , that the decree could be executed against the 
son. Zamindar of Sivagiri v. Tirttvengada 

X. Ii. R. 7 Mad. 839 


10 . 


Personal decree by 


Decree obtained 


against father executed against his sons as his re- 
presentatives. In an undivided Hindu family, al- 
though the interests of the sons in the ancestral 
estate are liable to satisfy the father’s debt, the 
holder of a money-decree against the father, 
who has not attached the ancestral estate before 
the death of the father, cannot execute the 
decree against the ancestral property as assets in 
the hands of the representatives of the judgment- 
debtor under s. 234 of the Code of Civil Proce- 
dure, 1877. Zamindar of Sivagiri v. Alwar 
Ayyangar , I . L. E. 3 Mad. 42, followed. Hantt- 
mantha v. Hanumayya . X. Xj. R. 5 Mad. 232 


tenance obtained against father. 

tenance against a Hindu directing an annual pay- 
ment to be made by him to the decree-holder 


one partner against another for dissolution and for a 
definite sum of money — Death of judgment-debtor— 
Eight of decree-holder to execute — Joinder of undi- 
vided brother of deceased — Legality — Hindu Law . 
Petitioner had obtained a decree against his three 
partners dissolving the partnership and ordering 
the first defendant to pay him a definite sum of 
money. Before the decree was executed, first 
defendant died, and petitioner now sought to exe- 
cute it, under s. 234 of the Code of Civil Proce- 
dure, against the widow and undivided brother 
of first defendant, who had been joined as 
defendants as the legal representatives of the 
deceased. The first defendant had not been sued 
in a representative capacity as managing member 
of his family, nor was it shown that the business 
was a family business. Held, that, inasmuch 
as the decree was purely in personam against the 
first defendant, and not a decree against any pro- 
perty represented by him, or one winding up the 
affairs of the partnership and providing for pay- 
ment of its debts and for distributing the surplus 
according to the shares of the partners, petitioner 
was not entitled to execute it as against the brother 
by attaching and bringing to sale joint family pro- 
perty, which had come to him by survivorship, 
whether it was ordinary family property or property 
acquired for the family by the partnership trade. 
Held, further, that execution should proceed only 
against the widow, who alone was the legal represent- 
ative of the first defendant, and the brother’s name 
should be removed from the record. Execution 
should be granted, under s. 234, against the widow 
as the legal representative of the deceased first 
defendant. If the deceased had left any separate 
property, it could be attached, even in the hands of 
the fifth defendant just as it might be attached, 
if it were found in the hands of any stranger. Vee- 
rappa Chettiar v. Ramaswami Aiyar (1904) 
X. L. R. 27 Mad. 106 
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- ss. 234, 244— 


See Hindu Law I. L. B. 34 Calc. 042 


— ss. 234* 244 s 252 — Hindu Law — 

Miiahshara — Liability of sons to pay father's 
debt — Money decree — Appeal by some of the parties 
to a decree — Decree in appeal final — Execution — 
Limitation Act (XV of 1877), Sch. II, Art 179 . A 
money decree obtained against the father of an 
undivided Hindu family governed by the Mitak- 
sliara law can be executed after his death against 
his sons to the extent of the ancestral property 
that has come to their hands even if the debt has 
been incurred for the sole purposes of the father 
provided that it is not tainted with immorality or 
illegality and if the son against whom the decree is 
sought to be executed as representative of his father 
takes the objection that the debts are tainted with 
immorality, he can do so under section 244 of the 
Civil Procedure Code (Act XIV of 1882). Timed 
Hathising v. Goman Bhaiji , I. L. R. 20 Bom. 885 » 
followed. There is no substantial distinction, in 
regard to questions arising in execution, between 
the position of legal representatives added as par- 
ties to the suit before decree and legal representa- 
tives brought in after decree. All questions be- 
tween them and the decree-holder relating to exe- 
cution must alike be disposed of under s. 244 
of the Civil Procedure Code (Act XIV of 1882). 
Where some of the parties to a decree appeal 
against it, the decree in appeal is the final decree 
for the purpose of execution with respect to all 
the parties. Shivram v. Sakharam (1908) 

I. L. B. 33 Bom. 39 


ss. 234, 244, 248, 5 IS— Applica- 
tion to execute decree against Representative to be 
made to Court, which passed decree — Application to 
Court executing decree not an irregularity, which can 
be cured under s. 578 — Construction of statute. On a 
reference as to whether an application under s. 234 
of the Code of Civil Procedure to bring the legal 
representatives of a deceased judgment- debtor on 
the record can be made to the Court to which the 
decree had been transferred for execution : — Held 
by the Full Bench, that, where a decree of one Court 
had been transferred to another Court for execu- 
tion, an application by the decree-holder under a. 
234 to execute the decree against the legal represent- 
atives of the deceased judgment-debtor must be 
made to the Court which passed the decree and not 
to the Court executing the same. Hirachand 
Harjivanclas v. Kasiwchand Kasidas , I. L. R. 18 
Bom. 224, approved. Seth Shapurji Nana Bhm 
v. Shankar I) at Dube, I. L. R. 17 All. 431, approved. 
Shim Lai Pal v. Modhu Sudan Sircar , /. L. R. 22 
Calc. 558, not followed. Per Sin Arnold White, 
CJ. — The provisions of ss. 234 and 244 (c) are not 
irreconcilable. The last paragraph of s. 244 only 
applies when a question arises as to who is a 4 re- 
presentative 9 of a party for the purpose of that 
section and ought not to be construed as cutting 
down the power given to the Court which passed 


'CIVIL PBOCEDTJBE CODE, ACT XIV 
OE 1882 (ACT X OE 1877)— contd. 


s. 234 (1859, s. 210) — concld. 


11 

dative, 99 meaning of - 


4 Legal Represen - 


-Decree against life holder — Exe- 
cution against estate, when allowable— Holding a life 
■estate with power to litigate on behalf of estate — Repre- 
sentation by agreement of parties and representation 
in law— Difference— Practice- — Analogous A ppeals, 
hearing of. J, a Hindu widow, adopted B as her 
son under an anumatipatra of her husband, which 
provided that she was to hold and manage the pro- 
perties left by him during her lifetime. Disputes 
arose between J and B as regards her right to 
hold the properties after the adoption, and were 
ultimately settled by B executing in J 9 s favour 
an ekrarnama, which provided, inter alia, that 
J was to possess and enjoy the estate without 
power of alienation during her lifetime, with liberty 
to carry on litigations in her own name. Held, that 
*7 did not hold a Hindu widow’s estate, hut an estate 
created by the ekrarnama. That a decree recovered 
by the respondents against J for possession, with 
mesne profits and costs, of some lands, which J 
had been holding as an accretion to the estate, 
could, after Ps death, be executed against B's 
widow, who succeeded to the estate on Ps death as 
B 9 s heiress, although B was no party to the suit — J 
having defended the suit in the interest of the estate 
and under the authority of the ekrarnama, which 
bound B and his heirs. Execution was prayed to 
recover only the co sts awarded by the decree. Held , 
that the lower Court had rightly substituted B 9 s 
widow in the place of J and execution ought to 
proceed against hex*. The meaning of “legal 
representative ” in s. 234 of the Code of Civil Pro- 
cedure discussed. Per Brett, J. — The term 4 4 legal 
representative ” has been used in s. 234 of the Code 
of Civil Procedure to meet the circumstances of a 
certain event, viz., the passing of the property, the 
subject of the litigation, on the death of the 
deceased judgment-debtor to her successor and to 
include such successor either to her estate or to the 
property in suit;. Per Woodroffe, J. — The term 
4 4 legal representative ” is not limited to adminis- 
trators, executors and heirs, and must, on the au- 
thorities be held to include any person, who in law 
represents the estate of a deceased judgment-debtor. 
Queers: Whether the principle of representation, 
which exists by law in the case of decrees against 
Hindu widows and co- parceners, can be extended to 
cases, such as the present, of agreement and con- 
veyance between parties. Where of two analogous 
appeals, the preparation of the paper-book of one 
was delayed by the appellant till long after the 
other was heard and decided by a Division Bench 
against the appellant, and at the hearing of it before 
another Division Bench, the Court was asked to 
differ from that decision and to refer the case to a 
Full Bench, the Court disapproved of the course 
adopted by the appellant, as an attempt to introduce 
a very undesirable precedent. Dinamoni Chaudhu- 
bani Elahadut Khan (1904) 

8 G. W. 3ST. 843 
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ss. 284, 244, 248, 578 — concld . 

tlie decree by the express words of s. 234. 
There is no difficulty in reconciling ss. 234 and 248 : 
they can be construed together and due effect given 
to the provisions of each. The word ‘ represen- 
tative 5 in s. 244 has a much wider meaning than 
the words ‘ legal representative 9 in s. 234. An 
order under s. 234 is not made in exercise of the 
powers £ in executing a decree, 5 but as a prelimi- 
nary step towards those powers being exercised by 
the Court to which the decree has been transferred, 
s. 234 contemplates the making of an order. The 
legislature in enacting s. 244 (c) were not distin- 
guishing cases, where a decree had been transferred 
for execution, between the powers to be exercised 
by the Court which passed the decree and the powers 
to be exercised by the Court to which the decree 
has been transferred respectively, and effect must 
be given to the express provisions of s. 234. A 
statute ought to be construed so that, if it can be 
prevented, no clause, section or word shall be su- 
perfluous, void or insignificant. The Queen v. 
Bishop of Oxford , L . J?. 4 Q. B. D. 245. Per Davies 
J . — There is a direct and irreconcilable conflict 
between the provision in the first paragraph of s. 
234 and that in cl. (c), s. 244, read with the last para- 
graph of that section. By the Divisional Bench. — 
An application under s. 234 made to the Court to 
which the decree is transferred for execution cannot, 
when objection is taken by the other party to its 
being entertained, be treated as a mere irregu- 
larity under s. 578 of the Code of Civil Procedure. 
SwAMINATHA AYYAR V. VAIDYANATHA SaSTRI 

<1905) . . . I. L. R. 28 Mad. 46 

- — ss. 284, 372 — Legal Representative , 

execution against— Transferee, after money decree 
against a company, of such company's properties 
with liabilities cannot be proceeded against as a legal 
representative . B sued A & Co., the proprietors 
of a rice mill, for moneys due in respect of contracts 
connected with the said mill and obtained a money 
decree against A & Co. While the suit was pend- 
ing A & Co. sold the business with all its assets and 
liabilities to another company C, of which A & Co. 
were managing agents and the suit was defended 
by A & Co. on behalf of C, but the fact was not 
brought to the notice of the Court. After decree 
A & Co. became insolvent and B sought execution 
against 0 as the legal representative of A & Co. 
Held, that B was not so entitled. Neither s. 234 
nor s. 372 of the Civil Procedure Code (supposing 
the latter applicable to execution) authorised such 
a proceeding. Harish Chandra Tewary v. Chand- 
pore Company, Ltd., I. L. R. 30 Calc. 961 , followed. 
The fact that A & Co., after the transfer of the 
business, defended the suit on behalf of C, made no 
difference as the decree was merely a personal 
decree against A & Co. and did not profess to bind 
the properties of C. Arbuthnot’s Industrials 
v. Muthu Chettier (1908) 

I. Is. R. 31 Mad. 464 


s. 235 (1859, s. 212). 

See Execution op Decree — Applica- 
tion for Execution and Powers op 
Court . . . 4C. L. R. 97 

I. L. R. 12 Rom. 400 
I. L. R. 17 Gale. 681 

See Limitation Act, 1877, Sch II, Art. 
179 — Nature op Applications— Irre- 
gular and Defective Applications. 

I. Is. R. 6 Mad. 250 
I. Is. R. 16 Mad. 142 
I. Is. R. 23 Calc. 217 
I. L. R. 25 Calc. 594 
I. Is. R. 21 Calc. 818 
I. L. R. 17 Mad. 76 
I. Is. R. 19 Bom. 34 
2 C. W. X. 536 

See Practice — Civil Cases — Execution 
op Decree, application for. 

9 W. R. 362 
11 W. R. 271 
16 W. R. 25 

See Transfer of Property Act. 

I. Xi. R. 31 Bom. 244 

See Transfer of Property Act, ss. 88 
AND 89. 

1. Application for execution of 

decree — Adjustment of decree. Under s. 235 
of the Code of Civil Procedure, 1882, the decree- 
holder of the party who applies for execution is 
bound to state in his application any adjustment 
between the parties after decree, whether such ad- 
justment has or has not been previously certified 
to the Court. Panpayya v. Narasannah, I. L. R. 
2 Mad. 216 , followed. Queen-Empress v. Bapuji 
Dayaram . . . I. Is. R. 10 Bom. 288 

2. - — — - — — — — — Execution of decree 

■ — Application for execution verified by general attorney 
of decree-holder. Held, that an application for exe- 
cution of a decree, which is verified by the general 
attorney of the decree-holder, who lias satisfied the 
executing Court that he is acquainted with the 
facts of the case, is properly verified within the 
meaning of s. 235 of the Code of Civil Procedure, 
notwithstanding that his principal may be residing 
within the jurisdiction of the Court. Murari Lai 
v. Umrao Singh, I. L. R. 23 All. 499, distinguished. 
Bakar Sajjad v. Udit Narain Singh (1904) 

I. Is. R. 26 All. 154 

— s. 286 (1859, s. 214) — Investiga- 
tion of title — Execution of decree. Neither s. 214, 
Act VIII of 1859, nor s. 15, Act XXIII of 1861, 
contemplated any enquiry before the Court, whe- 
ther the property belongs to the judgment-debtor 
or not. Subjan Bibee v. Sariutulla 

3 B. Is. R. A. O. 418 : 12 W. R. 329 

ss. 237 and 578 — Execution of decree 

— Application for attachment-— Omission to verify 
inventory of property sought to be attached — Irre- 
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CIVIL PBOCEDXJBE CODE, ACT XIV 
OE 1882 (ACT X OE 1877)— contd. 

ss, 287 and 578— concld. 

gularity . Held, that the omission in an application 
in execution lor attachment of immoveable pro- 
perty to verify the inventory of the property sought 
to be attached in the manner prescribed by s. 237 
of the Code of Civil procedure is an irregularity only 
and does not vitiate the application. Basdeo v. 
John Bmidt, L L. B. 22 AIL 55, followed. Nasxr- 
UN-NISSA v. Ghafur-ud-din (1905) 

I. L. B. 28 AIL 244 : 

s. 239 (1859, s. 290). 

Bee Execution of Decree — Transfer | 
OR Decree for Execution, etc. 

I. L. B. 5 Calc. 736 ; 
21 W. B. 141, 219 ; 
I. Is. K. 8 Calo. 816 : 11 C. L. K. 348 
I. L. E. 10-Bom. 65 ! 
I. L. B. 21 Bom. 456 S 

ss. 241, 244 (c), 290, 311, 312 and j 

588 — Order setting aside a sale — Fraud, allegation i 
of — Non- compliance with the provisions of s. 290 j 
of the Code of Civil Procedure — Limitation — Date \ 
of sale. Where an application is made to set aside j 
a sale, the main basis of which is fraud, such an | 
application comes under s. 241 of the Civil Procedure I 
Code ; and a second appeal lies to the High Court I 
against an order passed by the Court of first instance 
setting aside a sale on the ground of fraud, although 
the lower Appellate Court found that there was no 
fraud in the case. UmaJcanta Boy v. Dino Nath 
Banyal, I. L. B. 28 Calc. 4, distinguished. Bhutan 
Mohun Pal v. Nunda Lai Dey, I . L. B. 26 Calc. 
234 , and Him Lai Chose v. Chandra Kanta Chose , 

I. L. B. 26 Calc. 539 , followed. Mere non-compli- 
ance with the provisions of s. 220 of the Civil 
Procedure Code in conducting a sale does not ipso [ 
facto make the sale a nullity ; therefore limitation I 
would run in such a case from the date of the sale. 
Gohind Lai Boy v. Bam Janan Misser , I. L. B. 

21 Calc. 70 : L. B. 21 I. A. 165, and Tasaduh 
Basul Khan v. Ahmad Husain, I. L. B. 21 Calc. 
66 : L. R. 20 J. A. 176, referred to. Koktl Singh 
v. Edul Singh (1904) . I. L. B. 31 Calc. 385 

s, 243 (1859, s. 290). 

Bee Appeal— Orders . 11 Bom. 151 

I. Is. B. 9 Calc. 214 : 12 C. L. K. 53 
I. L. R. 10 All 389 

Bee Execution of Decree— Stay of 
Execution . . 8 W. R. 202 i 

I. L. B. 7 All. 73 
6 3ST. W. 181 
I. L. B. 10 All. 389 

— s. 244 (Act XXIII of 1861, s. 11). 

Col. 

1. Questions in Execution of Decree 1690 

2. Parties to Suit] .... 1767 

Bee ante, s. 232 * I. L. B. 25 Mad. 883 


CIVIL PBOCEDUBE CODE, ACT XIV 
OE 1882 (ACT X OE 1877 )— contd, 

s. 244 — contd. 

. Bee Appeal — Decrees. 

I. L. B. 2 AIL 74, 91 
I. L. R. 14 AIL 210, 520 
I. L. B. 12 Calc. 610 
I. L. B. 9 All. 46, 64 
I. L. B. 12 AIL 61 
I. L. B. 16 AIL 129- 
I. L. B. 18 Mad. 26 
I. L. B. 19 Bom. 34 
I. L. B. 24 Gale. 725 
1C. W. 3ST. 374 
11 C. W.H.239, 861 
See Appeal — Execution of Decree. 
Execution of Decrees ; 

Sale in Execution of Decree. 

I. L. B. 28 Calc. 73 
Bee Assignment of Chose in Action. 

I. L.R.26 Mad. 264 
Bee Auction Purchaser. 

I. L.R. 32 Gale. 332 
See Bengal Tenancy Act, s. 13. 

6 C, W. 3ST. 190 

7 C. W.3ST. 591 
Bee Certificate . I. L. B. 32 Gale. 691 

I. L. B. 33 Gale. 84 
See Civil Procedure Code, 1882, s. 258 
3 Mad. 188 
I. L. B. 1 Mad. 203- 

8 W. B. 449 

9 W. B. 210 
I. L. B. 4 Bom. 295 

22 W. B. 298 
4 Bom. A. C, 76 
1 K. W. 155 
I. L. B. 8 Mad. 277' 
I. L. B. 15 Calc. 187 
See Claim to Attached Property. 

6 C. W. 1ST. 63 
See Compromise — Construction, etc.,, 
of — Deeds of Compromise. 

7 C. W. N. 158 
Bee Decree . I. L. B. 83 Bom. 273 
See Execution of Decree — 

Application for Execution, and 
Powers of Court ; 

I. L. B. 25 Mad. 537' 
Execution of Decree on or after 
Agreements or Compromises; 

I. L. B. 29 Calc. 810 
I. L. B. 24 Mad. 265 
See Execution of Decree— Execution 

BY AND AGAINST REPRESENTATIVES. 

I. L. B. 2 Calc. 827' 
I. L. B. 3 Calc. 371 
I. L. B. 15 Calc. 371, 
I. L. B. 17 Mad. 58 
6 C. W. m 228- 
Stay of Execution. 

I. L. B. 28 Calc, 734 
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CIVIL PROCEDURE CODE, ACT XIV 
OJV1882 (ACT X OP 1877)— contd. 

s. 244 — contd . 

See Hindu Law— Endotoent— Aliena- 
tion of Endowed Property. 

0 G. W. 35T. 663 

See Insolvency . 9 C. W. 3ST. 952 

#es Landlord and Tenant. 

9 C. W. H. 972 

$ee Limitation Act, Sch. II, Arts. 95, 
120 . 1. 1*. B. 30 Mad. 402 

Mesne Profits — Assessment in 
Execution . • . 6 O, W.l”. 672 

I. Ii. B. 29 Gale. 622 

See Mortgage — Foreclosure — Bight to 
Eoreclosure . I. Xi. B. 24 All. 179 
9 G. W. 1ST. 989 

See Occupancy Holding. 

I. Ii. B. 34 Gale. 199 
13 C. W. N. 98 

See Possession — Suits for Possession. 

7 0. W. 1ST. 607 

$ee Power of Court. 

12 C. W. N. 1027 

Public Demands Recovery Act 
(Bengal Act I of 1895), ss. 10, 17, 21. 

I. L. B. 28 Gale. 813 

/See Representative . 11 C. W. "N. 312 

See Res Judicata — - 

Adjudications. 

I. L. B. 25 Mad. 300 

Estoppel by Judgment ; 

I. Xu B. 24 AH. 44 

See Right of Suit — Decrees. 

5 C. W. 3ST. 559 

See Sale . I. L. B. 33 Calc. ’^283 

See Sale in Execution of Decree. 

11 O. W. K. 1011 

See Sale in Execution of Decree — 
Invalid Sales— Eraud ; 

5 0. W. 1ST. 265 

Setting aside Sale — General 
Cases : 

I. Ii. B. 25 Bom. 631 

Setting aside Sale — Irregularity 

I. Ii. B. 30 Gale. 142 

See Special or Second Appeal. 

I. Ii. B. 28 Calc. 116 

See Transfer of Property Act, s. 86. 

9 C. W. 3ST. 577 ; 
L. B. 32 I. A. 123 

See Transfer of Property Act, ss. 83 
AND 89 . I. L. B. 25 Mad. 244 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877)— contd. 

— . s. 244 — contd. 


r-, parties to suit — 

See Hindu Law — Maintenance — Right 
to Maintenance — -Widow. 

I. L. B. 24 Mad. 689 

See Insolvency Act (11 and 12 Via, 
c. 21) . I. Ii. B. 28 Gale. 419 

See Interest — Miscellaneous Cases— 
Mesne Profits. 

See "Mesne Profits— Assessment in 
Execution and Suits for — Mesne 
Profits. 

See Sale in Execution of Decree — 
Setting aside Sale- 

General Cases; 

I. Ii. B. 29 Calc. 682 

Irregularity 

I. L. B. 30 Gale. 142 

I. QUESTIONS IN EXECUTION OF DECREE. 

1. Meaning of section. S. 244 

of the Civil Procedure Code contemplates that 
there must be some question in controversy and 
conflict in execution, which has been brought to 
a final determination and conclusion, so as to be 
binding upon the parties to the proceedings, and 
which must relate in terms to the execution, dis- 
charge, or satisfaction of the decree. Hulas Rai v. 
Pirthi Singh . . I. X» t B. 9 AIL 500 

— Su Proceeding in execution 

Bern H — Civil Procedure Code , 1882, s. 12. 

a s &e : That a proceeding under s. 244 is not 
Ci v y H within the meaning of s. 12 of the Code of 
Ni ft Procedure. Venxata Chandrappa Naya- 
Varu v. Venkataeama Reddi 

I. L. B. 22 Mad. 256 


3. 


Question raised for first 


time in execution. Held, that a question raised 
for the first time between the parties to a decree 
at the time of its execution, although not 
expressly reserved in that decree for determination 
at the time of its execution, may be enquired into 
and determined by the Court executing the decree 
under s, 11 of Act XXIII of 1861. Janoji Banaji 
v. Yyankatesh Shrinivas 

2 Bom. 393 : 2nd Ed. 371 

4, _____ Decree subsequently modi- 
fied, question as to , execution of. 
Where it is contended that the decree that has been 
executed is not the decree that was passed between 
the parties, but a decree modified by a subsequent 
decretal order, s. 11, Act XXIII of 1861, does not 
apply, the question not being one relating to the 
execution of the decree and between the parties to 
the suit. Umbika Churn Chuckerbutty v. 
Dwarkanath Ghose . . 8 W. B. 508 
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s. 244 — contd. 


I. QUESTIONS IN EXECUTION OF DECREE 
— contd, 

. : — tz to enforce liability 

imposed by decree of Civil Court in mofus- 
Sil. A suit does not lie to enforce a liability specifi- 
cally imposed by the decree of a Civil Court in the 
morassil, the right of suit in such case being taken 
awaybys. 11 of Act XXIII of 1861. Sanjeeviyah 
v. Nanjiyah .... 4 Mad. 458 

^ 6. Transfer of decree for execu- 

tion— Procedure of Court passing and Court 
executing transferred decree—Civil Procedure 
Code, ss, 243, 545, The provisions of s. 244 of the 
Procedure Code govern equally the procedure 
oi the Court which passed the decree, when execut- 
es such decree, and the Court to which the decree 
is sent for execution. Cooke v. Hiseeba Beebee, 
6 N. IF. 181, referred to. Ghazidin v. Fakir 
Baksh • . . . I. L. R. 7 All. 73 

7. __ — Question after Court has 
executed decree and become functus 
omeio —Beview. Where a judgment-debtor pend- 
ing the execution proceedings, was granted permis- 
sion to examine the state of the accounts, but failed 
to do so, and then made a fresh application to the 
Court for the same purpose after the execution 
proceedings had been struck off, and the decree 
declared to be satisfied: Held, that the question 
must be determined with reference to the provisions 
of s, 647 of the Civil Procedure Code, and the only 
course open to the judgment-debtor would have 
been to apply for a review of the order which 
declared the decree to be satisfied and struck off 
the execution proceedings. Held, also, that the 
words, the following question shall be determined 
by ordei of the Court executing the decree 55 of 
s. 244 of the Code of Civil Procedure must be in- 
terpreted to mean the Court executing the decree at 
the time when the application is made, and that 
they do not include the Court which has executed 

. Gr ® e ’ an( ^ therefore, become functus 
officio. Fakaruddin Mahomed Ahsan v. Official 
Trustee of Bengal . I. L. R. 10 Calc. 538 j 


Suit brought under eircum- 


8 . 

stances where the proper ' remedy was bv 
application under s. 244 -Discretion of 
wurt to treat the plaint as an application under 
t Where certain judgment-debtors, whose 
property had been sold in execution of a decree, 
brought a suit ^ to have the sale in execution 
set aside under circumstances in which their proper 
remedy m law, if any, was by means of an appliea- 

jfwTw 2 -. 4 0i tJie Gode of GiviI Procedure, it 

rt^asnot an improper exercise of the 
discretion of the Court m which such suit was 

s r 244 as 8,11 aPPJioation under 
f r G ° r p e ' o; B n U , Mahaia v- Shyama Churn 
Khaims, I. L. R. 22 Calc. 483, followed. Mayan 


CIVIL PROCEDURE CODE ACT irrsr 
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s. 244 — contd. 


I. QUESTIONS IN EXECUTION OF DECREE 

— contd. 

Pathuti v. Pahuran, I. L. R. 23 Mad. 347, referred 
to. Jhamman Lal v. Kewal Ram 

I. L. R. 22 All. 121 
r i " — Applications made bv inrio* 

ment-debtor — A pplicdbility of section 3 The 

provision ms. 244 of the Code of Civil Procedure 
that questions arising between the parties to the 
suit and relating to the execution, discharge or 
satisfaction of a decree shall be determined b/order 
of the Court executing the decree relates not only 
to proceedings initiated by the decree-holder but 
also to applications made by the judgment-debtor 
Erusafpa Mtoaliar V. Commercial and Land 
Mortgage Bank . . I. L. R. 28 MadT377 

, — -- Loss or destruction of 

decree — Regular suit. A decree passed for money 
was lost or destroyed : the decree-holder, on suins 
out execution, was referred to a regular suit. Held 
that the existence of the decree and of its terms 
might have been enquired into in the execution 
department, and that the order of the Court to 
which application for execution was made, could 
not confer jurisdiction on a Court to entertain such 
a suit. Ranjeet v. Choonee Lall . I Agra 78 

II. — -. Suit to remove buildings 

found on land for which decree is given! 

i - exec Rtion of a decree for land the 

plamtifi found that buildings had been erected by 
the defendant on the land alleged by him to be 
comprised in the decree, and an application to the 
Court executing the decree was refused on the 
ground that the decree was silent as to the demo- 
lition of the buildings : Held, that his remedy was 
an appeal against that order, and not a fresh suit 
to get the buildings removed. Radha Gobind 
ohaha v. Brojeeder Coomar Roy Chowdhry 

7 W. R. 372 
Question of title Between 

T^X; h ? 1 fi er and third P ei 'son-5eparafe suit. 
The plaintiffs m a suit for money obtained 
a decree against all the defendants except 
P, and among them K. On appeal, the Court of 
iirst appeal gave them a decree against P. In 
execution of this decree, they attached and were 
paid, as belonging to P certain money deposited 
m the Government Treasury in K’s name. On 
appeal by P, the Court of second appeal reversed 
this decree, and restored the decree of the first 
Court dismissing the suit as regards P. P there- 
of 0 Il appllec * m execution of his decree for a refund 
°l the , The objected on the 

ground that the money belonged to K. Held, that 
the Court executing P’s decree was not competent 
to decide the question whether the money belonged 
t0 f,? r to such question not being one between P • 
T ly ’ involvi ng and raising a question 
ot title between him and K as to their conflicting 
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CIVIL PROCEDURE CODE, ACT XIV I 
OF 1882 (ACT X OF 1877)— contd. 

. s. 2 44 — contd. 

I, questions in execution of decree 

— contd. 

claims, inter se, to the money. Pusai v. Mahadeo 
Prasad . . . . I. L. R. 6 All. 12 

13. Alleged fraudulent execu- 

tion of decree — Separate suit. Certain property 
in the 24-Pergunnahs having been seized and 
sold in execution of a decree of the High Court, 
application was successfully made to the District 
Judge to set aside the proceedings, on the ground 
that the execution was fraudulent and not warrant- 
ed by the decree. Held , that the Judge had no 
right to entertain such an application, or to re-open, 
at the instance of a third party, execution proceed- 
ings which had come to an end. The question 
could only be determined in a regular suit. Luch- 
meeput Singh v. Adoyto Churn Mullick 

24 W. R/452 

See JOGENARAIN SlNGH V. BhUGRANO 

2 W. R. Mis. 13 

14 . Suit to set aside 

sale — Fraud — Sale under Act X of 1859 — Act 
XXIII of 1861 , 5 . 11. B obtained an ez parte 
decree for arrears of rent against S under Act X of 
1859, and in execution of that decree brought the 
tenure to sale. At the sale the tenure was purchas- 
ed by N. S then brought a suit against B and N to 
set aside the sale on the ground that the rent-decree 
and all execution-proceedings taken thereunder 
were fraudulent, and alleging that B was the 
actual purchaser in the name of N. An objec- 
tion was taken that the suit would not lie, and 
that the questions in the suit were such as could 
have been determined, and were determined, by 
the Court executing the decree : — Held, that 
neither s. 244 of the Civil Procedure Code nor the 
corresponding s. 11 of Act XXIII of 1861 had 
any application to proceedings in execution of 
a decree under Act X of 1859, and that the suit, 
being one to set aside the sale on the ground of 
fraud, was maintainable. Saroda Churn ChucJcer- 
hutty v. Mahomed Isuf Meah , I. L. B. 11 Calc. 376 , 
distinguished. Beojo Gopal Sarkar v. Busir- 
unnissa Bibi . • I* L. R. 15 Gale 179 

15. Question as to whether pur- 

chase-money has been paid within . time— 
Conditional decree. The plaintiff in a suit to en- 
force a right of pre-emption obtained a decree to the 
effect mentioned in s. 214 of the Civil Procedure 
Code. On payment by him of the purchase- 
money into Court, the defendants objected, in the 
execution department, to such payment, on the 
ground that it had not been made within time. The 
Court which made the decree disallowed the objec- 
tion. The defendants appealed from the order 
disallowing the objection : they had previously 
appealed from the decree. The Appellate Court 
heard both appeals together, and, holding that the 
purchase-money had not been paid into Court within 


CIVIL PROCEDURE CODE, ACT XIV 

OF 1882 (ACT X OF 1877 )—conid, 

g. 244 — contd. 

1. QUESTIONS IN EXECUTION OF DECREE 
— contd. 

time, reversed the decree and allowed the objection. 
The plaintiff preferred a second appeal to the High 
Court from the Appellate Court’ s decree, which was 
admitted. He also preferred an appeal from the 
appellate order allowing the objection, but this 
appeal was rejected as being beyond time, and such 
order became final. Held, that, inasmuch as- 
the question whether the plaintiff had paid the- 
purchase- money into Court within time was not one 
relating to the execution of the decree within the 
meaning of s. 244 of the Civil Procedure Code, but 
was one which should be decided iin the suit itself, 
and therefore the proceedings in the. execution 
department touching that question were ill-founded, 
such order was not a bar to the hearing of the second 
appeal preferred by the plaintiff. Muhammad Xli 
v. Debi Din Rai . . I. L. R. 4 All. 420 

16. - Suit to set aside order in 

execution of decree. Where the object of the 
suit was to set aside orders passed in the miscellane- 
ous department relating to execution of decree : — 
Held, that such suit was untenable ; s. 11, Act 
XXIII of 1861, having distinctly prohibited all 
remedy by separate suit and the remedy provided 
being an appeal from the order complained of. 
Ambit Koonwar v. Luchmee Narain 

1 Agra 93 

17. — Regular suit to set aside 

summary order — Application in summary 
suit. A person who, in the course of executing 
a decree, had been turned out of possession by an 
order under s. 269, Act VIII of 1859, and who was 
compelled to pay the costs of that order, brought a 
regular suit for its reversal and obtained a decree, 
which was silent as to the cost of the summary 
order in consequence of the plaintiff not having 
demanded them ; subsequently the plaintiff made 
an application in the summary suit that the costs 
of the summary order should be repaid to her. Held, 
that the Court had no power to entertain it under 
s. 11, Act XXIII of 1861 Toyboon v . Mahomed 

. . . . 2 C. L. R. 504 

IS. Resistance to execution as 

being cultivators — Decree for limited possession 

Separate suit. In a suit to recover possession 

of land, the defendants resisted execution 
on the ground that they were cultivators, and that 
the decree only authorized the plaintiff to recover 
possession as proprietor. The objection was over- 
ruled, and the defendants were ejected. They then 
sued to set aside the order made in the execution 
proceedings and to recover possession. Held , that 
the suit was barred under s. 244, cl. (c), of the Civil 
Procedure Code. Najhan v. Mahomed Takx 
Khan alias Peer Bux Khan 
I I, Is. R, 9 Calc. 872 : 12 C. L, R. 571. 
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CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OE 1877)— contd. 

— — s. 244 — contd. 

1. QUESTIONS IN EXECUTION OP DECREE 
— contd. 


19. 

debts— Separate suit - 


Liability of property for 
-Debts of father. Whether 


■*■ ■■■ KSJ flAUrWi * V? XlCUilCl 

property seized by a judgment-creditor in the 
hands ot his deceased judgment-creditor’s son is 
neld by the son under such circumstances as render 
mm liable for his father’s debts is a question which 
cannot be tried in execution proceedings, but must 
xorm the subject of an independent suit. Rama- 
noogro Singh v. Kishen Kishore Naraxn Singh 

23 W. R. 205 

^0. — — Liability of son 

for father's debt — Suit against son to enforce decree 
against father — Limitation — Suit to recover money 
charged on land by decree. A suit for money having 
been brought against the holder of an impartible 
zamindari, a decree was passed in 1867 by consent 
to the effect that the zamindar undertook to 
pay a certain sum by yearly instalments and hypo- 
thecated certain lands as security. A memorandum 
of this decree was registered under s. 42 of Act XX 
of 1866. The last instalment fell due in February 
1870. The decree was kept alive against the zamin- 
dar up to his death in 1873. Upon the death of the 
zamindar, proceedings in execution were taken 
against his son, who succeeded to the zamindari, but 
were set aside on appeal. In January 1882 a suit 
was brought against the son to recover the amount 
n£ the last instalment due by his father under the 
decree of 1867. Held, that the suit was neither 
barred by the provisions of s. 244 of the Code of 
Civil Procedure nor by limitation. Arunachala v 
Zamindar of Sivagiri . I. L. R. 7 Mad. 32g 


Hindu law- 


Obligation of * son to pay debt of deceased father 

Nature of obligation. D obtained a decree against 
the father of A and It, Hindus, on a hypothecation - 
bond, whereby certain land was pledged as security 
for repayment of a loan. The decree declared the 
land liable to be sold for repayment of the debt 
The judgment-debtor having died before the decree 
was executed, A and R were made parties to the 
proceedings in execution and the land was at- 
tached. A and R objected to the attachment on 
the ground that their shares in the land were 
not liable to be . sold in execution of the decree, 
as they were not parties to the suit. This ob- 
jection was allowed, and D brought a suit for 
a declaration that the property was liable to be 
sold. That suit was dismissed, on the ground 
that a suit for a declaration would not lie. D 
then sued to recover from A and R the balance 
due under the decree against their father after 
crediting the amount recovered by the sale of their 
lather s share. It was objected that the suit 
Sri b yj 244 of the Code of Civil Procedure. 

S ty 0f a son und8r law to pay 

fus father s debts out of his own share of ancestral 


CIVIL PROCEDURE CODE ACT XTV 
OE 1882 (ACT X OE 1877)1^ *** 


s. 244 — contd , 


1. QUESTIONS IN EXECUTION OF DECREE 
— contd. 

estate is not a matter which can be decided under 
S. 244 of the Code of Civil Procedure. The questions 
contemplated by s. 244 are those which relate to the 
enforcement ot the obligation created by the decree. 
I he obligation to pay the father’s debts out of the 
son s share of the ancestral state is not an obliga- 
tion created by a decree against the father. Aria- 
budra Dorasami . I. Jj. R. 11 Mad. 413 

22 

* , : — y Suit against 

sons of a deceased judgment -debtor—. Decree for 
money against father to be discharged by instalments 

Separate suit— Liability of son for father's debt 
A personal decree on a mortgage was passed against 
a Hindu (the mortgagor) and his two sons on I9th 
October 1877. The decree provided for payment 
ivr secured debt in various instalments by 
May 1895. The mortgagor died in 1883, having 
discharged part of the debt. The decree-holde? 
having attached certain family property in execu- 
tion, the mortgagor’s two younger sons, who had 
not been born at the date of the above decree, 
objected that their shares were not liable to attach- 
ment. This objection prevailed, the Court express- 
mg the opinion that the matter in controversy 
should be determined in a regular suit. The other 
defendants in the suit of 1877 had both died in the 
interval, one of them leaving infant sons. The 
decree-holder (in whose sole name the mortgage 
stood) now sued the sons of the mortgagor and 
their infant nephews for payment out of the 
family property of all unpaid instalments, and 
objection was taken that the question whether 
ancestral property is liable or not for the father’s 
debt in the present suit was one which related to the 
I e xecution of the decree in the former suit, and that 
the order whereby the attachment was raised was 
an order under s. 244 of the Civil Procedure Code, 
and no fresh suit could be brought. Held, that the 
plaintiff was not precluded from maintaining the 
suit against the sons of the mortgagor by Civil 
Procedure Code, s. 244. Ramayya v. Venkata - 
ratnam . . . X. L. R. 17 Mad. 122 

“ — — TfivOAnifi) tl 00V00 

against son in Hindu joint family as representative 
of his father Question as to legality of debt for which 
decree was obtained. Where a son, against whom 
a decree which has been obtained by his father in a 
joint undivided Hindu family is sought to be 
executed as representative of his father, takes the 
objection that the debts are tainted with immora- 
hty, he can do so under s. 244 of the Civil Proce- 
dure Code (Act XIV of 1882). Ariabudra v. Dora- 
sam t 1' L R. 11 Mad. 413, and Lachmi Narayan 
v Kunplal, 1. L. R. 16 All 449, not followed. 
Umed Hathising v. Goman Bhaiji 

I. L. 3Et. 20 Bom. 385 ' 
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CIVIL PROCEDURE CODE, ACT XIV 

OF 1882 (ACT X OF 1877)— contd. 

, s. 244 — contd . 

1. QUESTIONS IN EXECUTION OF DECREE 
— contd, 

24. Mode of redeeming mort- 

gaged lands in execution of former decree. 
A mortgagee was put into possession of the 
mortgaged property, under a decree obtained by 
him against the mortgagor, to the effect that the 
mortgagee should remain in possession until the 
mortgage debt was paid. The mortgagor subse- 
quently paid into Court the money due under the 
mortgage decree, and applied to be restored to the 
possession of the mortgaged property. Roth the 
lower Courts granted the mortgagor’s application. 
On special appeal : Held (following the decision of 
the Full Bench in Ravji SJiivram Joshi v. Kaluram 
Mattikchand, 12 Bom. 161), that such an application 
was not the proper mode for the mortgagor to 
redeem the property and to recover possession from 
the mortgagee, the previous decree for possession 
having been fully executed when the mortgagee was 
put into possession. Ramchandra Ballal v. 
Baba Esgonda . , . 12 Bom. 188 

25. — Application for 

further execution by taking an account. An applica- 
tion to the Court passing a decree for possession 
in favour of the heirs of a mortgagee, for further 
execution thereof, by taking an account is not the 
proper mode for the mortgager to redeem the 
mortgaged lands and to recover possession thereof. 
The '"proper course for a mortgager who seeks 
for an account and redemption, or for redemption 
alone, is to bring an independent suit for that 
purpose. Janoji v. V yanlcatesh, 2 Bom. 371 , over- 
ruled. Ravji Shi vbam Joshi v. Kaluram 

3^ Bom. 160 

28. — — . Question as N jlg^mount 

received under mortgage — AttmWrb obtain 
redemption of a usufructuary mortgage cy means of 
an application in execution. Certain mortgagees 
held a mortgage which, in its inception, was a simple 
mortgage, but which was to become a usufructuary 
mortgage upon non-payment of the mortgage debt 
by a certain date. The mortgage debt was not paid 
within the time limited. The mortgagee sued on 
the covenant in their bond and obtained a decree for 
possession, declaring them entitled to remain in 
possession until the mortgage debt was satisfied 
from the usufruct. Some time after the mortgagees 
had got possession under this decree, the mortgagors 
applied, ostensibly under s. 244 of the Code of Civil 
Procedure, for recovery of possession of the mort- 
gaged property and for payment of a large sum of 
money, which they alleged the mortgagees to have 
collected as profits in excess of what was due under 
the mortgage. Held, that such an application 
would not lie. If the allegation of the mortgagors 
were true, their proper remedy v'as by suit for 
redemption, and not by application in the execution 
department. Ravji Shivram Joshi v. Kaluram * 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877)— contd. 

— - s. 244 — contd . 

1, QUESTIONS IN EXECUTION OF DECREE 
— contd. 

12 Bom. 160 , Ram Chandra Ballal v. Baba Esgonda, 
12 Bom. 163, and Narsinha Manohar v. BhagvanU 
rav, I. L. R. 14 Bom. 327 , referred to. Har 
Prasad v. Sheo Ram . I. L. R. 20 All. 506 

27. Usufructuary 

mortgage. In a suit for possession under an usu- 
fructuary mortgage, plaintiff obtained a decree 
which was afterwards authoritatively interpreted 
to mean that he was to get possession of the pro- 
perty in order to repay himself out of the profits, 
keeping the usual accounts, and, after satisfaction 
of his claim, restore the property. Held, that, 
under the terms of the decree, he was in effect 
required to certify, for the information both of the 
Court and of the judgment-debtors, the amounts 
received and outstanding ; and that the Court 
executing the decree was bound to require from him, 
from time to time, a statement of the amount 
received, and could deal with the matter under Act 
XXIII of 1861, s. 11. Golam Russool Khan v. 
Kishen Mohun Shaha . » 28 W. R, 156 

28. Property attached in 

execution, after satisfaction of decree from 
other sources — Separate suit. An elephant 
having been attached in execution, it was released 
on the claim of one P , upon S standing surety. It 
was finally declared to be the property of the 
judgment-debtors; but the decree having been 
satisfied from other sources, it was ordered that the 
elephant be returned to the judgment-debtors. It 
was then demanded from the surety ; but he 
objecting, the claimant (P) was served with notice 
to produce it. This not having been done within 
the period fixed, the Munsif ordered that it should 
be demanded from the surety, and (on his failure'* to 
produce its stipulated price) should be realized by 
attachment and sale of his property. Held, that, 
the decree having been executed, the Munsif ’s 
subsequent proceedings as to the elephant were 
illegi.1, and that the right to it was open to a suit. 
Juggut Chunder Bhadooree v. Shib Chundra 
Bhadooree . ♦ • • ■ ' 16 W. R. 269’ 


29. Execution of pottah by 

decree-holder in favour of judgment-deb- 
tor Limiting decree for possession. Where a 

decree-holder, declared to be entitled to possession 
of certain land, subsequently to decree executed a 
pottah in favour of his judgment-debtor, who was 
then in possession, and afterwards took out execu- 
tion under his decree : — Held, on an objection by the 
judgment-debtor, that, under these circumstances, 
he was not entitled to possession ; that satisfaction 
of the decree not having been entered up, such 
objection could not be dealt with under s. 244 of the 
Civil Procedure Code. Baba Mahomed v. Webb 
I. L. R, 6 Calc, 786 : 8. C. L. R. 88 

3 G 




DIGEST OF CASES. 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OF 1877)-co^. 

— s. 2M~~contd. 

h QUESTIONS IN EXECUTION OP DECREE 
* — conid. 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877)- contd . 


s. 244 — contd. 


Powers of Court 
Tiie validity of a decree of 


in executing decree. 

i- , 7 , . . oi a decree oi 

winch execution is sought cannot be disputed in 
execution proceedings under s. 244 of the Code of 
Civil Procedure {Act XIV of 1882). Chinaman 
Vithoba V . Chintaman Bajaji Dev 

I. L. R. 22 Bom. 475 
SI.- „ Question as to validity 

of mortgage decree for sale on mortgage. 
Held, that, when a decree for the sale of specific 
mortgaged property is being executed, it is not open 
to persons made parties to the execution proceedings 
as legal representatives of the deceased judgment - 
debtor to contend in those proceedings that the 
mortgagor was not competent to make the mortgage, 
and that the decree was one which ought not to have 
been .mssed. Chintaman Vithoba v. Chintaman 
Sajap Dev, L L. lt 22 Bom. 475, Seth Chand Mai v. 
ILmja Dn 7. L. It 12 All. 313, Samml Das v. 
Bmmllah Began,., 1 L. It 19 All. 4S0, and Lochan 

ol 9 t Sa ?l Ghandar Mukerji, Weekly Notes ( 1SS9 ) 
referred to. Liladhar v, Chaturehuj 

I. L. R. 21 All. 277 

_ . : 

j? * . : Question as to 

authority to consent to decree-VaUdity of decree 

j COnS Tu hl P rocee dings for execution of a 
« f thC J u dgment-debtors opposed the 
apphcation for execution under s. 244 of the Civil 

Ltd re f v e 011 the 8roUnd that the P«*°n Who 

was said to have consented to the decree had no 
authority to consent to it. Held, that this was a 
question which could not be raised in execution 

DrflmZ V : L L - S - 9 Xad ' S0 > approved. 

Dium Eam Marta v. Lttchmeswak Singh 

I. L. R, 23 Calc. 639 

33. __ Question as to whether 

debt was properly contracted — Execution of 
decree against endowed property. B obtained a 
decree on a settlement of accounts made with F as 
Renfe 6 f? f t muth ‘ v - s title as tru3tee having sub- 

ff rieef n nne P^ VecI by deoree and the title of 
ft declared, B applied to execute the deoree against 

S n P rf P ? rt Ii. 0f th - e muth and t0 have 8 substituted 
as party to the suit in place of V. The application 
was rejected by the Mnnsif, but on appeai the 
J ? dge - made 8 a P art y and reserved for 
whet W + 1 W1 5 “ exeoution Proceedings the question 
S contracted for the benefit of 

but tSt h H HM ’ f hat 8 was P r °P 6r ly made a party, 
but that it was not open to Mm to raise this question 
m execution proceedings. Stoindba v. Budan 

I. L. R. 9 Mad. 80 

TointlPT 9 V~*t Wm C ° Urt exeeutin 9 decreed 

mZI by son that his in . 

LmJl a J pi "T ert?y WfttWd is not saleable in 
execution of a decree obtained against his father. 


1. QUESTIONS IN EXECUTION OE DECREE 
— contd . 

Held, that it is not open to a son in a joint Hindu 
family, who has been made a party as the legal 
representative of his father to proceedings in execu- 
tion of a mortgage decree against his father, to raise 
an objection in those execution proceedings that the 
decree against the father is not binding on him in his 
personal capacity by reason of his not having been 
made a party to the suit in which the decree was 
passed. Bhawani Prasad v. Kalin , 1. L. R. 17 All. 
537, referred to. Samoa l Dass v. Bismillah Begam , 
/. L. PI. 19 AIL 4W, and Liladhar v. Chaturbhuj, 
I. L. R. 21 AIL 277 , approved. Lochan Singh v, 
Sant Chandar Muherji , Weekly Notes (IS 99) 24, 
not followed. Hira Lal Sahu v. Parameshar Rai 
I. L. R. 21 All. 356 


Right to maintenance- 


Maintenance payable by instalments under decree . 
Where the holder of a decree for maintenance is 
opposed in execution by the heirs of her judgment- 
debtors, the questions arising between them cannot 
be determined in execution, but must be tried in a 
regular suit. Qucere: If the original judgment- 
debtor were alive, could the decree-holder enforce 
her claim for maintenance by execution without a 
fresh suit for each instalment unpaid ? Premoo 
Bibi v . Dassoo Debia . . 10 W. R. 93 


Monthly 


allowance pay- 
of action — Separate 


able under decree — Cause 
suit on failure to pay. Where by a decree the plaint 
ifTs right to a monthly allowance was declared: 
— Held, that any failure on the part of the person 
bound to pay by the terms of the decree would 
constitute a good cause of action ; and a fresh suit 
brought on the assertion of payment being with- 
held would not be affected by the provisions of s. 11, 
Act XXIII of 186 i. Nawazish Aly Beg v. Vilay- 
tee Khanum. .... 2 Agra 23 

37. — — Claim for damages for 

injury to goods wrongly attached -— Separate 
suit. A claim for damages for injury to certain 
goods belonging to plaintiff, but attached by the 
defendant in execution of a decree held by him 
against the plaintiff, pending such attachment, 
through the alleged negligence of the defendant, is 
a matter which should be determined by a sepa- 
rate , suit, and not by the Court executing the 
decree under which the goods are attached. 
Luchman Dass Heeka Lal . 3 3N. W*. 187 

38. — Question of Liability for 

wrongful execution— Separate suit. Where 
property attached in execution of a decree is 
found by the Court executing the decree to have 
been . wrongly seized, the question of the legal 
liability of the plaintiff for the loss sustained can 
only be determined by a separate suit, and an order 
adjudging such liability passed In execution of the 
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CIVIL PROCEDURE CODE, ACT XXV 

OP 1882 (ACT X OP 1877)— contd. 

-- S. 24:4: CO 'Yt-id . 

I. QUESTIONS IN EXECUTION OF DECREE 
— contd . 

decree will be set aside as illegal. Weight v. 
Seeta Ram , . . . 2 Agra 105 

30. - — : Damages for injury to 

goods under attachment — Separate suit. A 
claim for damages in respect of injury sustained by 
goods while under attachment in execution of a 
decree which was afterwards set aside is not a matter 
to be disposed of under s. 11, Act XXIII of 1861, 
but must be made the subject of a separate suit. 
Kashee Kishore Roy Chqwdhry v. Noor Khan 

7 W. R. 45 

40. Damage done by removal 

of crops for possession of which decree 
had been obtained. By the terms of a decree 
passed by the District Munsif, the plaintiff was 
declared entitled to the possession of certain land, 
together with the crops upon it. The plaintiff 
asked for execution of the decree in respect of the 
land and the crops, which he alleged had been 
unlawfully taken away by the defendants, and 
possession of the land was given to the plaintiff, but 
it was referred to a separate suit for the damage 
sustained by him by reason of the removal of the 
crop. Held , that no separate suit could be main- 
tained, but the plaintiff’s remedy was by a pro- 
ceeding in execution under s. 11 of Act XXIII of 
1861 (Civil Procedure Code). Sungara Narayana 
Pillay v. Sandira Pillay . . 6 Mad. 13 

41. Land wrongly given to 

defendant in another suit — Separate suit. 
The plaintiff sued to recover certain land of which I 
the defendant obtained x* 033633 ! 01 ! iu execution j 
of a decree in a former suit, in which the plaintiff j 
was a defendant, although it was not part of the j 
land mentioned in the plaint or decree in the former i 
suit. Held, that the plaintiff’s suit could not be ! 
maintained, and that his only remedy for the wrong- j 
ful dispossession was a proceeding under s. 13, Act 1 
XXIII of 1861. Muttuvelu Pillai v. Vxthilinga 
Pillai 5 Mad. 185 

42. Objection to claim to 

portion of the land — Decree altering possession 
of land. Where a decree directed certain land to be 
taken from first defendant and pub into plaintiff’s 
possession for a term, and a claim was put in by 
second defendant’s assignees to part of the land : — 
Held, that an objection by first defendant to the 
claim was a matter to be determined in execution 
proceedings, and not by separate suit. Rahiman 
Khan Samojx Sahib v. Patch a Mi yah 

I. L. R. 4 Mad. 285 

43. Land taken in excess of 

decree — Separate suit — Cause of action. Where a 
party who has obtained a decree for land takes | 
possession by his own act, and not by the act of the | 
officer of Court, of more land than the decree gives ! 


i CIVIL PROCEDURE CODE, ACT XIV- 

OP 1882 (ACT X OE 1877)— 

s. 244 — contd. 

1. QUESTIONS IN EXECUTION OF DEGREE 
— contd. 

him : Held, that a suit will lie to recover back 
possession of any land taken in excess of the decree . 
Mtjdtjn Mohun Singh v. Kanyee Doss Chuoker- 
butty . . . . IS 33. L. R. 201 

Shurht Soonduree Debee v. Pdresh Narain 
Roy . . . . 12 W. R. 85 

44. — Cause of dispos- 

session. It should be distinctly found in such a case 
how the dispossession occurred, whether through 
the Court or by the act of the defendant himselt. 
Stjrot Soondary Dabee v. Onwar Narain 
Pershad Dey . ' . 12 B. L. R. 207 note 

s. c. Shtjrtjt Soonduree Debee v. Pttresh 
Narain Roy . . . 12 W. R. 85 

45. —Separate suit. In 

execution of a decree for the recovery of certain 
lands from the plaintiff within specified boundaries, 
the defendant took possession of land as being 
covered by the decree, the possession being given 
him by an officer of Court. Thereafter the plaintiff 
Xireferred a complaint that the defendant had taken 
illegal possession, as the land was not covered by the 
decree ; but the Court re j ected his apx>lieation. The 
plaintiff then brought a suit to recover possession of 
the lands, which he alleged had been wrongfully 
taken under the defendant ’ s decree . Held, that the 
suit would not lie. The matter was a question 
arising between the parties relating to the execution 
of the decree under s. II, Act XXIII of 1861, and 
should therefore have been the subject of an applica- 
tion to the Court which made the decree. Jogen- 
dro Narain Coomar v. Stjrnomoye 

12 R. L. R. 203 note : 14 W. R. 39 

See Kishex Soonder Roy v. Prosuxnonath 
Bhuttacharjee . . . W. R. 1864, 208 

And Mahomed Ibrahim v. Lalla Jussodalal 

W. R. 1864, 247 

46,.— - : Suit for property 

wrongly taken in execution of decree — Right of 
suit — Question of jurisdiction . Under s. 244 of the 
Civil Procedure Code (Act XIV of 1882), no separate 
suit will lie for the recovery of lands taken by 
the decree-holder in excess of the terms of his decree, 
if the decree-holder has been put in possession of 
such lands by the officer of the Court executing the 
decree. Mudhun Mohun Singh v. Kanye Doss 
Chuckerbutty , 12 B. L . R. 201 , referred to. But 
where the suit has been instituted in the Court which 
had jurisdiction to execute the decree, the plaint 
may be regarded as an application to that Court for 
determining the question whether the lands are 
covered by the decree, and the suit does not, there- 
fore, fail' for want of jurisdiction. Purmessuree 
Pershad Narain Singh v. Jankee Kooer, 19 W. M. 
90, and Azizuddin Hossein v. Ramanwjrv 11 ay, 
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DIGEST OF CASES. 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877)— contd, 

■ s. 244 — contd . 

I. QUESTIONS IN EXECUTION OF DECREE 
—contd. 

l.L. R. 14 Gale. 6 05, referred to and followed. Held, 
also, that in such a case it is incumbent upon the 
defendant to raise the plea of jurisdiction in the 
Court of first instance, the question being not a pure 
question of law, but a question which would depend 
upon facts. Bibtj Mahata v. Shyama Churn 
Khawas. . , I. L. R. 22 Gale. 483 


47. 


Question whether 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877)— contd. 

— s. 244 — contd. 


lands were included in decree — Act 1 7 III of 1859, 
s. 387— Act XXIII of 1861 , 11. The father of 
the defendant in 1853 obtained a decree against the 
father of the plaintiff and other persons for partition 
of village lands. The decree directed that in effect- 
ing the partition certain dhara lands then occupied 
by the plaintiff’s father were not to be included. 
Application for execution of that decree was made 
in 1861, but the execution-proceedings remained 
pending until 1882. On the 12th December 
1882, the decree was executed, and the defendant 
(his father being then dead) was put into possession 
of the lands now in dispute as being part of the 
lands to which he was entitled under the decree. 
The plaintiff objected that these lands were not 
subject to partition under the decree, and he applied 
for an order that they should be delivered back to 
him. His application was rejected, and he there- 
upon brought the present suit to recover the 
lands from the defendant. The Court of first in- 
stance was of opinion that the question raised 
in the suit related to the execution of the deeree 
made in 1853, and under s. 244 of the Civil Proce- 
dure Code (Act XIV of 1882) could not be raised 
again by a separate suit. The plaintiff appealed to 
the Assistant Judge, who reversed the lower Court 5 s 
decree. On appeal by the defendant to the High 
Court : — Held , reversing the decree of the lower 
Appellate Court, that the plaintiff’s suit should be 
dismissed. The question whether the dhara lands 
received by the defendant in execution of the decree 
of 1853 were included in that decree was a question 
relating to the execution of the decree within the 
meaning of s. 244 of the Civil Procedure Code, 
Act XIV of 1882, which barred a separate suit. 
Raghunath Ganesh v . Mxjlka Amad 

I. L. R. 12 Bom. 449 

48. - Decree wrongly executed 

— Trespass, suit for. Where, in execution of a 
decree, something is done which is not ordered by 
the decree, as making breaches in a bund which 
were thought by the nazir necessary for the protec- 
tion of the bund, a suit will lie for trespass com- 
mitted thereby. It is not a question arising in 
execution of a decree under s. 11, Act XXIII of 
1861. Rash Behaby Ball v. Wajan 

. 12 B. L. R. 208 note . 11 W. R. 518 

See also SuBMK Bibi v. Sariatuxla 

3 B. Ii. R. A, <X 413 : 12 W. R. 329 


L QUESTIONS IN EXECUTION OF DECREE 
— contd. 

49. Suit by judgment- 

debtor to set aside sale — Fresh suit — Civil Procedure 
Code, $. 244. A judgment-debtor sued the decree- 
holder for recovery of possession of certain land 
which had been sold in execution of the decree and 
to set aside the sale, on the ground that the land was 
not liable, under s. 9 of the N.-W. P. Rent Act, to 
sale in execution of decree. Held, that the question 
at issue between the parties was clearly one relating 
to the execution and satisfaction of the decree, and 
that the suit was therefore barred by the provisions 
of s. 244 of the Civil Procedure Code. Janki 
Singh£«;. Ablak Singh . I. L. R. 6 All. 398* 


Retention by the 


Court of property not the subject-matter of a decree 
in the course of its execution — Dismissal of petition 
for delivery of possession — Appeal from order of 
dismissal . A decree having been passed awarding 
to a plaintiff in a suit a moiety of certain jewels 
which were stored in family boxes in tbe possession 
of the defendant, the boxes containing the jewels 
were taken possession of by an officer of the District 
Court, and a division was effected by a commissioner 
appointed for that purpose by that Court. After 
the division, certain jewels remained, which had 
been set aside by the commissioner as not forming 
part of the subject-matter of the decree, and these 
continued in the custody of the District Court. 
The defendant thereupon presented a petition to the 
District Court praying that the jewels so remaining 
undivided might be returned to him. Plaintiff 
resisted the application, but both parties were 
agreed that the said remaining jewels were not part 
of the subject-matter of the suit, and were not dealt 
with by the decree. The petition was dismissed? 
whereupon the petitioner appealed. On objection 
being taken that no appeal lay against the order of 
dismissal on the ground that, since the jew r els in 
question were not part of the subject-matter of the 
suit and were not dealt with in the decree, the 
question was not one relating to the execution of a 
decree and was not governed by s. 244 of the Code 
of Civil Procedure : — Held , that the question as to 
what should be done with the boxes and their 
contents arose between the parties to the suit, 
and related to the execution of the decree ; that the 
order was passed under s. 244 of the Code of Civil 
Procedure; and that consequently an appeal lay. 
Per Michell, J . — The property having been inter- 
fered with in the course of the execution of a decree, 
the question involved was one “ relating to the 
execution of the decree.” The general words in the 
section should be construed liberally. Muttuvelu 
Pillai v. Vythilinga Pillai, 5 Mad. 185 , and Madhan 
Mohan Singh v. Kangu Doss ChucJcerbutty, 12 
B. L. R. 20i , referred to. Appa Rao Venkata - 
ramanayamma . . I. L. R. 23 Mad. 55 
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DIGEST OF CASES. 
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‘■CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877 )— contd. 

« — . — s. 244 — contd. 


3, QUESTIONS IN EXECUTION OF DECREE 
— - contd . 


61. 


Crops misappropriated 


■while in possession under decree after- 
wards set aside on appeal — Separate suit for 
value of crops . The defendant obtained a decree in 
a suit brought against the plaintiff for arrears of rent 
and for ejectment, in execution of which he evicted 
the plaintiff from his holding and, after getting 
possession thereof, carried away certain crops which 
were then standing on the land. The plaintiff 
appealed from the decree obtained by the defendant, 
and on appeal it was set aside on the plaintiff 
depositing the rent due, and the plaintiff recovered 
possession of his tenure. Held , that a suit for the 
value of the crops carried away by the defendant, 
while in possession under his decree, was not barred 
by s. 11 of Act XXIII of 1861. Shurnomoyee v. 
Patarri Sirkar . . I. L. R. 4 Calc. 025 


52.. 


~ Decree for Costs- 


Sale of immoveable property in execution — Reversal 
of decree on appeal — Suit for recovery of mesne pro- 
fits — Suit for value of crops wrongly appropriated 
— Right of suit — Civil Procedure Code ( Act XIV 
of 1882), s. 583. A brought a suit against R for 
compensation, but it was struck off, and B obtained 
a decree for costs. A appealed, but pending the 
appeal B executed his decree, and, in execution 
thereof, purchased a certain immoveable property 
of A, and took delivery of possession. The Appel- 
late Court remanded the case for retrial on the 
merits, and a decree was passed by the Court of first 
instance in A’s favour, which was confirmed on 
appeal, and he got back his property. A then 
brought a suit for the value of crops wrongfully 
appropriated by B during the period he was in 
possession. It was contended on second appeal 
that such a suit was barred by the provisions of 
s. 244 of the Civil Procedure Code. Held , that the 
question to be decided in this suit did not relate to 
the execution, discharge, or satisfaction of the 
original decree within the meaning of s. 244, because 
it did not arise at all until that decree had ceased 
to exist, and such a suit was not barred by the 
provisions of that section. Lati Koer v. Sobhadra 
Kooer , 1. L. R. 3 Calc. 720 , Moolcoond Lai Pal 
Ghowdhry v. Mahomed Sami MeaJi, I. L. R. 14 
Calc. 484 , Hameeda v. Bhudhun, 20 W. R. 238, 
Bamasoonduree Dabee v. Tarinee Kant Lahooree, 
20 W. R. 415, Duljeet Gorain v. Rewal Gorain, 
22 W. R. 435, Ram Roop Singh v. Sheo Golam 
Singh , 25 W. R. 327, Ram Ghulam v. Dwarka Rai, 
I. L. R. 7 All. 170, referred to. Mothoora Per shad 
Singh v. Shumbhoo Geer , 19 W. R. 413, distin- 
guished. Coffin v. Karbari Rawat 

I. L. R. 22 Gale. 501 

53. — Suit for restoration of 

property where decree is reversed. 
Where a person obtains possession of property 
under a decree which is subsequently reversed, a 
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claim for the restoration of the property need not, 
under Act XXIII of 1861, s. 11, be the subject of a 
separate suit, but may be enforced in a miscellane- 
ous proceeding. Nagindas Devchand v. Natha 
Pitamber .... 10 Bom. 297 

54. Failure to execute decree 

— Suit after omission to execute decree. Plaint- 
iff’s father purchased a house on the 11th June 
1854 at a sale made under a decree against G D, 
but was not put into possession of it ; accordingly in 
1866 he obtained a decree for possession, which, how- 
ever, was never executed. The defendant in 1870 
obtained possession of the house by another sale 
made in execution of another decree against G D. 
The present suit was instituted by plaintiff in 1871. 
Held, that not only was the remedy on the cause of 
action, which accrued in 1854, and the decree of 
1866, barred, but also that Act XXIII of 1861, s. 11, 
prevented the plaintiff from bringing a new suit on 
the fresh cause of action accruing to him under the 
decree of 1866, as that section “ took away from the 
parties to the suit the right to raise by a fresh suit 
any question as to their rights and liabilities under 
the decree.” Runganasary v. Shappani , 5 Mad. 
375, followed. Kisan Nandram v. Anandram 
Dacha ji .... 10 Bom. 433 


55. 


Suit for possession after 


failure of attempt to execute decree giving 
possession — Separate suit . The ancestors 
of the plaintiff brought a suit in 1821 before the 
Registrar of the Adawlut Court to eject the defend- 
ant’s grandfather from a piece of ground. The 
Registrar found that the defendant was a tenant 
under the plaintiff at a monthly rent, and the Court 
decreed that defendant should remain in possession 
so long as he should continue to pay the rent 
regularly, and that in default of payment the 
plaintiff should be placed in possession. An at- 
tempt to obtain possession in execution of that 
decree in 1861 failed, and the plaintiff brought a 
suit to recover possession with arrears of rent. Held, 
that s. 11 of Act XXIII of 1861 precluded the 
plaintiff from maintaining the suit. RungunSary 
v. Shappani Asary . . .5 Mad. 375 


58, 


Execution of decree raising 


question of mismanagement of property 
after rejection of application to be put into 
possession — Declaratory decree. In a partition 
suit brought by the plaintiff a decree was 
passed in 1882, which provided {inter alia) that fch e 
defendant should manage certain devasthan lands 
and apply the income thereof to devasthan purposes, 
and that, if he failed to manage the lands properly, 
or alienated them by sale or mortgage, the plaintiff 
and his younger brother should enjoy the lands and 
apply the proceeds towards the maintenance of the 
devasthan. In execution of this decree, plaintiff 
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presented an application on the 28th November 
1894, paying that he should he put in management 
of the devasthan lands on the ground that the 
defendant was guilty of mismanagement and mis- 
application of the devasthan property. This 
application was rejected hy the Court of first 
instance on the ground that the question of mis- 
management did not fall within s. 244, cl. (c), of the 
Code of Civil Procedure. This order was con- 
firmed on appeal on the ground that the decree 
was a declaratory decree, and therefore incapable of 
execution. Held, on second appeal, that the decree 
was not declaratory only, and that it could be 
enforced in execution under s. 244 of the Code of 
Civil Procedure. Madhavrao v. Ramrao 

X. L. R. 22 Bom. 267 


Suit for possession which 
been had under decree — 


might have 
Separate suit. suit will not lie for possession 
of land of which the plaintiff should have been, but 
was not, put in substantial possession in execution of 
decree. His remedy is to further execute his decree. 
Kisto Gobind Kite v. Gunga Pershad Suemah 

25 W. R. 372 

Iiolit Coomar Bose v. Ishan Chunder Chuck- 
erbutty . . . . 10 C. L. R. 258 


- — Separate suit— 

A plaintiff who has obtained 


New cause of action . 
a decree declaring him entitled to the possession of 
immoveable property must, under s. 11 of Act 
XXIII of 1861, proceed by execution of the said 
decree, and not otherwise ; if he neglect to do so 
till he is time-barred, he cannot, any the more on 
that account, bring another suit for possession of 
the same property, whether founded on the old 
decree in his favour or on the continued occu- 
pation of the said property by the defendant. 
Nasrudxn v. Vekkatesh Prabhu 

I. Xi. R. 5 Bom. 382 

59. — Formal possession under 

decree— Separate suit for actual posses- 
sion — Cause of action — Execution of decree — Civil 
Procedure Code , Act XIV of 1882, ss. 244 , cl (c), 
263, 264. In 1877 the plaintiff sued the defendant 
for possession of certain properties and obtained 
a decree ; in execution of this decree, the plaintiff, 
on 12th of July 1879, obtained formal possession of 
the properties sued for. The defendant continued 
to remain in actual possession and occupation of a 
portion of the premises, and refused to give up 
possession of the same to the plaintiff, who served 
him with a two months 5 notice to quit in June 1881. 
The plaintiff did not evict the defendant in execu- 
tion of the decree obtained by him against the de- 
fendant, but instituted a fresh suit for that pur- 
pose., Held , that such a suit would lie. Semble : 
That the delivery of formal possession in execution 
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of a decree for possession gives a cause of action 
against a defendant who remains in occupation of 
the premises which may be enforced in a regular 
suit. Shama Chabak Ceatterji v. Madhub 
Chundba Mooeeejee , X. L. R. 11 Gale. 93 

60. — Order absolute for sale 

— Transfer of Property Act {IV of 1882), 
s. 88 — Question arising as to the order absolute for 
sale . When an order absolute for sale of mortgaged 
property has been made, any question that crrises as 
to that order absolute for sale is not a question 
relating to the execution of the decree within the 
meaning of s. 244 of the Code of Civil Procedure. 
Ajudhia Pershad v, Baldeo Singh, I. L. R. 21 Calc.. 
818, T Uncle Singh v. Persotein Proshad , I. L. R. 22' 
Calc . 924 , Tara Prosad Roy v. Bhobodeb Roy , I. L. R, 
22 Calc. 931, and Ranbir Singh v. Brig pal, I. L. R. 
16 All. 23, followed. Kedar Nath v. Lalji Sahai 
I, L. R. 12 All. 61, Oudh Behari Lai v. Nageshar 
Lai , I. L. R. 13 All. 278, dissented from. Akikuk- 
nissa Bibee v. Roop Lal Das 

1. 1.. R. 25 Calc. 133 

61. Question as to title raised 

and decided in execution proceedings 
—Omission to appeal — Fresh suit brought to 
establish title . The defendant obtained a decree 
against the plaintiff as representative of his (the 
plaintiff’s) deceased uncle, and in execution he 
attached the property in dispute. The plaintiff 
objected to the attachment, but his objection was 
disallowed, and the property was sold. The plaint- 
iff did not appeal against the order disallowing 
his objection, but filed the present shut to establish 
his right. Both the lower Courts allowed the 
plaintiff’s claim. On appeal by the defendant to 
the High Court: — Held , reversing the decree of 
the Courts below, that the plaintiff’s suit was not 
maintainable. The question raised in the present 
suit was one which ought to have been taken in the 
execution proceedings in the former suit under 
s. 244 of the Civil Procedure Code (Act XIV of 1882); 
and having been, as a fact, raised and decided 
against the plaintiff, he could not bring a separate 
suit. Nimba Harishet v. Sitaram Parji 

X. L. R. 9 Bom. 458 

62. — - Omission to oppose execu- 

tion of decree-— Suit to set aside illegal 
sale . A suit will lie to set aside a sale made in con- 
travention of the terms of s. 64, Bengal Act VIII of 
1869, the judgment-debtor not being bound to 
oppose the sale in the proceedings in execution. 
Bama Soonduree Dossee v . Mtjdhoo Soodut* 
Biswas • • . * ■■■■■.. 25 W, It. 158 


Claim to 


have sale set 
debtor 


aside as fraudulent —Suit 
against judgment-creditor and purchaser to set 
aside fraudulent sale. A judgment-debtor who 
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claims to have a sale of his land set aside on the 
ground of fraud committed by the judgment- 
creditor, who procured a sale without advertisement, 
and purchased the property without leave of the 
Court, is debarred from bringing a suit to set aside 
the sale, inasmuch as the question is one arising 
between the parties to the suit and relates to the 
execution of the decree within the meaning of s. 244 
of the Code of Civil Procedure, 1877. Viraraghava 
Ay YAK-GAB v. Venkata Charyab 

I. 3j. B. 5 Mad. 217 

64. __ — — — Application to 

set aside sale — -Civil Procedure Code , 1882, s . 294. 
An application under s. 294 of the Civil Procedure 
Code to have a sale set aside on the ground that the 
purchaser took nothing by his purchase, inasmuch 
as he was the holder of the decree in execution of 
which the property was sold, is a matter in execu- 
tion falling under s. 244 of the Code. Viraraghava 
Ayyangar v. Venkata Cliaryar , I. L . JR. 5 Mad. 217, 
followed. Chintamanrav Nattj v. Vithabai 

I. Ii. B. 11 Bom. 588 

Genu v. Sakharam . I. L. B. 22 Bom. 271 

65. Sale in execution, 

the judgmenUdebtor being ignorant of the execution 
proceedings through the fraud of the decree-holder — 
Setting aside proceedings in execution — Separate 
suit. In 1879 D obtained a decree against S. S 
gave security for the satisfaction of the decree, 
whereupon D agreed not to take proceedings in 
execution. In breach of this agreement, D in the 
same year applied for execution, and sold certain 
immoveable property belonging to S, of which K 
became the purchaser. K did not apply for pos- 
session until 1883, in which year he applied for and 
obtained possession of the property. S alleged 
that he then for the first time became aware of the 
sale, and that by the fraud of L and K he had been 
kept in ignorance of the execution proceedings taken 
by I) in breach of the above-mentioned agreement, 
and within thirty days after K obtained possession, 
he {S) applied for a reversal of the orders which had 
been passed in the aforesaid fraudulent proceedings. 
The Subordinate Judge held that the application 
was barred, and referred the applicant to a separate 
suit to set aside the sale. On application to the 
High Court:— Held, on the authority of Pamnjpe v. 
Kanade , 1. L. R. 6 Bom. 148, that a separate suit 
would not lie, and that the relief sought by S could 
only be obtained, at all events as against D, by an 
application under s. 244 of the Civil Procedure Code, 
1882. Sakharam Govind Kale v. Damodar 
Akharam . . . I. L. B. 9 Bom. 468 

66. -Sale in execution 

of decree for arrears of rent — Fraud — Suit to set 
aside a sale on the ground of fraud— Decree — Ques- 
tions arising between the parties or their represent - 
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atives — Right of suit — Code of Civil Procedure 
{Act XIV of 1882), ss . 311, 312, 314-316. Held 
by the Pull Bench — Petheram, C.J., Prinsep, 
Tottenham, andPiGOT, J.J. (Ghose, J., dissenting) 
— that when circumstances affecting the validity of 
a sale in execution have been brought about by the 
fraud of one of the parties to the suit, and give rise 
to a question between these parties such as, apart 
from fraud, w r ould be within the provisions of s. 244, 
a suit will not lie to impeach the validity of the sale 
on the ground of such fraud. Saroda Chunder 
Chuclcerbutty v. Mahomed 1 suf Meah, I. L. R. 11 
Cede. 376, Viraraghava Ayyangar v. Venkata 
Charyar, 1. L. R. 5 Mad. 217, Paranjpe v. Kanade, 

I . L . R. 6 Bom. 148, and Sakharam Govind Kale v. 
Damodar Akharam Gujar, I. L. R. 9 Bom. 468, 
approved. Gobind Chandra Mcijumdar v. Uma 
Churn Sen, I. L. R. 14 Calc . 679, dissented from in 
part. Held, that in such a case the judgment- 
debtor is entitled, whether the sale has been con- 
firmed or not, to make, as against the person guilty 
of the fraud or accessory thereto, such application 
(if any) under s. 31 1 as he may be entitled to make, 
his time for making it being computed from the 
time when the fraud first became known to him. 
Held, further, that in cases in which the decree or 
the purchase is made bene mi, s. 244 does not apply, 
and a suit may be held to lie to set aside the sale. 
Per Ghose, J. — An objection under s. 311, or 
upon the ground of fraud raised by the judgment- 
debtor after the sale has been confirmed under s. 312, 
cannot be dealt with under s. 244. In such a case 
the judgment-debtor is entitled upon the ground of 
fraud to bring a suit to set aside the sale, or at all 
events to have it declared that the sale passed no 
title to the purchaser, or that the purchaser is a 
trustee for him. There is no special provision in the 
Code for setting aside a sale on the ground of fraud 
when it has once been confirmed. Mohendrg 
Narain Chaturaj v. Gopal Mondul 

I. L. B. 17 Calc. 769 

67. ________ ' Suit to set aside 

sale on ground of fraud—Sale in execution of mort- 
gage-decree directing the sale of the mortgaged pro- 
perty under ss. 88 and 89 of the Transfer of Property 
Act — Decree nisi not absolute — Right of suit — Civil 
Procedure Code, ss. 311 and 312. Where a suit to 
set aside a sale in execution of a decree was brought 
on the ground that by the fraud of the judgment- 
creditor the proclamation of sale had not been duly 
made, and the facts were that the sale was not an 
ordinary sale of attached property in execution of a 
decree, but a sale in execution of a mortgage-decree 
which directed the sale of the mortgaged property 
in accordance with the provisions of ss. 88 and 89 of 
the Transfer of Property Act, but that there, was 
no such decree in existence, as only a decree nisi and 
1 not a decree absolute directing the sale had been. 
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made, and it was contended tliafc, until a decree 
absolute was made for the sale, the right to redeem 
existed, and that the suit might be regarded as a 
suit fcu redeem : — Held, that there was nothing in 
these facts to distinguish the case from the Full 
Bench case of Moliendro Narain Ghaturaj v. Gopal 
Mondul, I. L. B 17 Calc. 769, and that the suit was 
therefore not maintainable. An order directing a 
sale in such a case would be sufficient authority 
under s. 89 of the Transfer of Property Act even if 
the order did not take the form of a decree such as 
is prescribed for a decree absolute in the case of a 
suit for foreclosure. Siva Pershad Maity v. 
Nundo Lall Kae Mahapatra 

I. L. R. 18 Gale. 139 

68. ■ Application to 

set aside sale on ground of fraud — Question betv'een 
decree-holder or auction- purchaser and judgment- 
debtor. Where a judgment-debtor applies to have 
an execution-sale set aside alleging circumstances 
which, if found in his favour, would amount to fraud 
on the part of the decree-holder or the auction- 
purchaser, the case comes within s. 244 of the Civil 
Procedure Code. Prosunno Kumar Sanyal v. Kali 
Das Sanyal, I. L. JR. 19 Calc. 683 , Chand Monie 
Dasya v. Santamonee Dasya , 1. L. JR. 24 Calc. 707, 
and Nemai Chand Kanji v. Denonath Kanji, 2 C. W. 
N. 691, referred to. Rojonikant Bagchi v. 
Hossein Uddin Ahmed . 4C. W. NT. 538 

69. Sale in execution 

of decree for arrears of rent — Fraud— Suit to set 
aside sale on ground of fraud — Civil Procedure 
Code, 1882, s. 311— Right of suit. A and B were 
two tenants whose names were registered in the 
landlord’s sherista. Bdied, leaving C,D, and E, 
his sons and heirs, but no application for mutation 
of names in the sherista was made. Disputes as 
to rent having arisen, A and C proceeded to make 
deposits in Court in respect thereof, and the land- 
lord instituted a suit against A, joining C as a party 
defendant to recover the amount of rent he claimed, 
and obtained an ex parte decree, which, inter alia, 
directed that it should be satisfied out of the amount 
so deposited in Court. That amount, according to 
the landlord’s case proving insufficient to satisfy his 
demands, he proceeded to execute the decree and 
brought the holding to sale and purchased it him- 
self. A and C then applied under s. 311 of the Code 
to have the sale set aside, alleging that the decree 
had been fraudulently executed, the sale-proclama- 
tion suppressed, and that the decree was incapable 
of execution in the manner adopted, and c ont ending 

_ that it could only he executed against the amounts 
so deposited in Court, which were more than ample 
to satisfy the full amount justly due under it. That 
application was unsuccessful. A, C,D, and E then 
instituted a suit to have the sale set aside on the 
ground of fraud. Held, as regards A and C , follow- 
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ing the decision in Mohendro Naram Chaturaj v. 
Gopal Mondul, 1. L. P. 17 Calc. 769, that the ques- 
tions as to the propriety of the execution of the 
rent-decree by sale, and as to the suppression of the 
sale proclamation, were questions which could and 
ought to have been decided under s. 244, and that, 
so far as they were concerned, the suit would not lie 
Held, however, as regards D and E, that as they were 
not parties to the rent-suit or proceedings had 
therein, and although, as heirs of a deceased tenant 
who had not got their names registered in the land- 
lord’s sherista, they might not be able to question 
the decree obtained for arrears of rent, they were not 
thereby precluded from contesting a sale on the 
ground that it had been fraudulently obtained under 
colour of such a decree, and that it was competent to 
them, afc any rate, to sue for a declaration that the 
sale in question did not in any way affect their 
rights. Jagan Nath Gorai v. Watson & Co. 

I. L. R. 19 Calc. 341 

70. — Suit to have an 

execution-sale of land set aside — Purchaser at sale 
sought to be set aside — Fraud , allegation of. Where 
questions are raised between the parties to a 
decree relating to its execution, discharge, or satis- 
faction, the fact that the purchaser at a judicial sale, 
who is no party to the decree of which the execu- 
tion is in question, is interested and concerned in 
the result, has never been held to prevent the appli- 
cation of s. 244 of the Civil Procedure Code, limiting 
the disposal of these matters to the Court executing 
the decree. Tbe plaintiffs, in a suit to have the 
judicial sale of a zamindari set aside, alleged that the - 
decree-holder, in part satisfaction of his decree, had 
received, from them and other co-sharers, in the 
zamindari, their proportionate amounts of the debt 
decreed, and had agreed that their shares should 
be exempt from the execution sale about to take 
place ; that the sale took place, subject to that 
exemption ; that the decree-holder, however, with 
whom some of the co-sharers and the purchasers 
colluded, fraudulently had the sale set aside, revived 
the attachment, and caused a second sale, at which 
all the shares in the zamindari were sold. Held, 
that the question, besides that the charge of fraud 
was not sufficiently specific, was determinable, in 
virtue of s. 244 of the Code of Civil Procedure, 
only by order of the Court executing the decree. , 
Prosunno Kumar Sanyal v. Kali Das Sanyal 

I. L. R. 19 Calc. 683 
L. R. 19 I. A. 166 

71. — Question u wising 

between the parties to the suit ” — Sale of properly 
by the Collector as ancestral property — Suit to set 
aside sale on the ground that property was not ances- 
tral. Certain property of a j udgment-debtor having 
been sold by the Collector under s, 320 of the Code 
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of Civil Procedure as being ancestral property, fclie 
judgment-debtor sued the decree-holder and the 
auction-purchaser to have the sale set aside upon 
the two main grounds that the property was not 
ancestral, and therefore could not legally be sold 
by the Collector, and that the real purchaser at the 
auction sale was the decree-holder himself who 
had not obtained the leave of the Court to bid. 
Held , that the questions thus raised were questions 
arising between the parties to the suit within the 
meaning of s. 244 of the Code of Civil Procedure, 
and that the suit would not lie. Basti Ram v. 
Fattu. 1. L. R. 8 All. 146 , and Prosunno Kumar 
Sanyal v. Kali Das Sanyal , I. L . R. 19 Calc. 683, 
referred to. Daulat Singh v . Jugal Kishore 
I. Xi. B. 22 AIL 108 

See Dhani Ram v. Chaturbhuj. 

I. L. B. 22 All. 86 

72. Application to 

set aside sale on the ground of fraud in a case where a 
third parly is the auction-purchaser — Code of Civil 
Procedure (Act XIV of 1882), ss. 2, 311. The 
decision in the case of Mohendro Narain Chaturaj 
v. Gopal Mondul , 1. L. R. 17 Calc. 769 , has been 
in effect overruled by the decision of the Privy 
Council in the case of Prosunno Kumar Sanyal v. 
Kali Das Sanyal , I. L. R. 19 Calc. 683 : L. R. 

19 1. A. 166. An application to set aside a sale 
on the ground of fraud would come under s. 244 
of the Civil Procedure Code notwithstanding that 
the purchase was made by a person who was a third 
party. Saadatmand Khan v. Phul Kuar , I. L. R. 

20 All. 412 , distinguished. Bhubon Mohun Pal 
v. Nunda Lal Dey . I. Xi- B. 26 Gale. 324 

3 C. W. IN. 339 

See Hira Lal Ghose v . Chandra Kanta Ghose 

I. Ii. B. 26 Gale. 539 
3 C. W. 1ST. 403 

73. — — — — Suit to set aside 

a sale on the ground that the decree was obtained, by 
fraud , whether maintainable , where third party 
is the auction-purchaser. A suit to set aside an 
execution sale on the ground of fraud is not main- 
tainable under the provisions of s. 244 of the Civil 
Procedure Code, even in a case where the real or 
nominal auction-purchaser is a person who was not 
a party to the original suit. Prosunno Kumar 
Sanyal v. Kali Das Sanyal , I. L. R. 19 Calc. 683 ; 
L. R. 19 1. A. 166, followed. Moti Lal Chaker- 

BUTTY V. RUSSICK CHANDRA BaIRAGI 

I. L. B. 26 Gale. 326 note 
3 G. W. NT. 395 

Ram Narain Tewari v. Shew Bhunjan Roy 
I. L. B. 27 Gale. 197 

and Nemai Chand Kanji v. Deno Nath Kanji 
2 C. W. NT. 691 
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74. — Question as to transfer of 

decree — Purchaser of the decree from the 
decree-holder — Civil Procedure Code (Act XIV of 
1882), ss. 2, 232 — Application by transferee of decree 
— Civil Procedure Code Amendment Act (VII of 
1888). The w r ord “ representative ” as used in 
s. 244 of the Code of Civil Procedure, when used 
with reference to a decree-holder, includes the 
purchaser of the decree from the decree-holder by 
an assignment in writing. Ishan Chunder Sircar v. 
Beni Madhub SirJcar , I. L. R. 24 Calc. 62, and Badri 
Narain v. Jai Kishen Das, I. L. R. 16 All. 483, 
referred to. The Court executing a decree which 
has been so transferred can go into the disputed 
question of the transfer of the decree under the 
provisions of s. 244 of the Civil Procedure Code 
as amended by Act YII of 18S8. Dwar Buksh 
Sirkar v. Batik Jali . I. D. B. 26 Calc. 250 

3 C. W. n. 222 

Ganga Das Seal v. Yakub Ali Dobashi 

I. Xi. B. 27 Calc. 670 

75. _ Order refusing to confirm 

a sale in execution of ex parte decree set 
aside. An order refusing to confirm a sale on 
the ground that there was no subsisting decree 
at the date when the confirmation of the sale is 
applied for is one under s. 244 of the Civil Procedure 
Code, the question raised being one relating to the 
execution or satisfaction of the decree within the 
meaning of that section. Prosunno Kumar Sanyal 
v. Kali Das Sanyal, I. L.R. 19 Calc. 683, referred to. 
Doyamoyi Dasi v. Sarat Chunder Majumdar 

I. Xi. B. 25 Gale. 175 
1 C. W. NT. 656 

76. , Effect of satisfaction of 

decree. Where a decree has been satisfied, it 
prevents an application under s. 244 of the Code 
of Civil Procedure, there being no decree then 
existing. Rash Behary Mondal v. Baktial 
Charan Mandal . . . 1 C. W. NT. 708 

77.. — — Application to set aside sale 

in execution of an ex parte decree subse- 
quently set aside under s. 108, Civil Proce- 
dure Code. Where a property was sold in 
execution of an ex parte decree and purchased by 
the decree-holder and the decree was subsequently 
set aside under s. 108, Civil Procedure Code : — Held, 
that it is competent to a Court under s. 244, Civil 
Procedure Code, to go into the question and to set 
aside the sale as bad. Prosunno Kumar Sanyal v. 
Kali Das Sanyal, 1. L.R. 19 Calc. 6 S3, and Mohendro 
Narain Chaturaj v. Gopal Mondul, 1. L.R. 17 Calc. 
769 , relied on. Beni Pershad Koeri v. Lakhi 
Rai 3 0.W.N.6 

78. Claim to have sale set 

aside as being under barred decree — 
Separate suit. A separate suit will not lie to have 
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CIVIL PROCEDURE CODE, ACT XIV 

OP 1882 (ACT X OP 1877) — contd. 

■ 1 1 1 s« 2 44 — c 07i td, 

h QUESTIONS IN EXECUTION OE DECREE 
— contd . 

set aside a sale made in execution of decree barred 
at the time of execution ; the invalidity should be 
declared in proceedings in execution as provided in 
s. II, Act XXIII of 1861. Nojabtjt Ali Chow- 
dhry v . Moha Bttsseeroollah Chowdery 

II B. L. R, 42 : 20 W. R. 5 

See Golam Asgar v. Lakhman Debi 

5 B. L. R. 68 : 13 W. B. 273 

and Zameer Sirdar v . Asseemooddeen Sirdar 

23 W. R. 257 

Urddb Churn Debta v. Sookdeb Debta 

24 W. R. 45 

79. - - Claim to set aside sale as 

wrongly made— -Decree for sale of land 
~~ Objections by representative of deceased judgment- 
debtor in his own right disallowed — Order reversed on 
appeal — Claim under s. 27S rejected. S mortgaged 
four parcels of land to if. M obtained a decree 
against S directing the sale of the lands mortgaged. 
S died, and K was brought in as his representative 
under s. 234 of the Code of Civil Procedure. M 
applied for execution against the lands mortgaged 
as assets of S. K objected to the sale of three 
parcels on the ground that one parcel belonged to 
himself (K) and two to the family to which S 
belonged, and of which K was the manager. The 
District Munsif investigated these questions under 
s. 244 of the Code of Civil Procedure, and directed 
that execution should proceed against all four 
parcels. The District Court on appeal reversed the 
order of the Munsif, on the ground that he had no 
power to decide these questions under s. 244, and 
that the proper course was for if to attach the 
properties and for K to make a claim. This course 
was adopted and K [ s claim was rejected, and the 
four parcels were sold and bought by V. K there- 
upon brought a suit against M and V to cancel the 
sales to V. Held , that, by virtue of s. 244 of the 
Code of Civil Procedure, the suit would not lie. 
Kdriyali v. Mayan . I. L. B. 7 Mad. 255 

80. — — Sale in execution of an 

ex parte decree and purchase by the decree- 
holder— -Confirmation of the sale — Subsequent set- 
ting aside of the, ex parte decree — Application by a 
subsequent purchaser in execution of another decree 
to set aside the sale on the ground that the ex parte 
decree had been set aside . Certain immoveable pro- 
perties were sold in execution of an ex parte decree, 
and were purchased by the decree-holder himself. 
After the confirmation of the sale, the decree was set 
aside under s. 108 of the Civil Procedure Code at the 
instance of some of the defendants in the original 
suit. On an application under s. 244 of the Civil 
Procedure Code having been made by a prior pur- 
chaser of the said properties in execution of another 
decree, to set aside the sale held in execution of the 
ex parte decree, the defence was that the application 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— con^. 

■ s. 244 — contd . 

1, QUESTIONS IN EXECUTION OE DECREE 
— contd. 

could not come under s. 244 of the Civil Procedure- 
Code, and that the sale could not be set aside, as 
it had been confirmed. Held, that the case was one 
under s. 244 of the Civil Procedure Code, and that, 
the ex parte decree having been set aside, the sale 
could not stand, inasmuch as the decree-holder 
himself was the purchaser. Doyamoyi Dasi v. 
Sarat Chunder Mozoomdar, I. L. B. 25 Calc. 175 , 
Beni Pershad Koeri v. Lalchi Bai , 3 C. W. IV. 6 , 
Durga Charan Mandal v. Kali Prasonno SarJcar , 
I. L. B. 26 Gale. 727, Zainal-ud-din Khan v. Maha- 
med Asghar Ali , L . B. 15 I. A. 12 : I. L. B. 10 All. 
166, and Minal Kumari Bibee v. Jagat Sattani 
Bibee, I. L. B. 10 Calc. 220, referred to. Set 
Umedmal v . Srixath Roy I. L. B. 27 Cale. 810’ 

4 C„ W. IN. 892 

81. Restitution of amount paid. 

under decree — Reversal of decree — Interest — 
Fresh suit. In a suit for redemption of a mort- 
gage, a decree was passed for possession by redemp- 
tion on the plain tiff paying the sum of R43, 625-7-0,. 
the amount of the mortgage-debt. Prior to the 
institution of the suit, the defendant had taken 
proceedings in the Judge’s Court to foreclose the 
mortgage, and the plaintiff paid the above-men- 
tioned sum into that Court for the defendant, who 
took it. The plaintiff appealed to the High Court 
from the decree directing him to pay R43,625 -7-0 as 
the mortgage-debt, and obtained a decree by which 
the decree of the first Court was modified, and the 
amount payable on redemption was reduced to 
B22,155. The plaintiff then took out execution of 
the decree to recover from the defendant the 
difference between the two sums with interest.. 
Held , that the effect of the Appellate Court’s decree 
was to direct restitution of any sum paid under the 
first Court’s decree which was disallowed by the 
Appellate Court’s decree, and that the question was 
clearly one for determination by the Court execut- 
ing the decree, and not by separate suit, being 
expressly provided for by s. 583 of the Civil Proce- 
dure Code. Held, also, that the decree-holder 
was entitled to restitution of the amount with 
interest. Boger v. Comptoir d’ Escompie de Paris , 
L . R. 3 P. C. 465, referred to. Bam Ghulam v. 
D war ha Bai, I. L. B. 7 All. 170, distinguished by 
Mahmood, J . Jaswant Singh v. Dip Singh 

I. L. B. 7 All. 432 

82. — Question arising after sale 

— Question as to interest taken by purchaser. 
Per Mahmood, J . The scope of s. 244 of the Civil 
Procedure Code is limited to matters connected with 
the execution of the decree between the decree- 
holder and "the judgment-debtor, and covers all the 
questions which may arise between the decree- 
holder and the judgment-debtor relating to the 
execution, etc., of the decree. Questions that may 
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CIVIL PROCEDURE CODE, ACT XIV 

OP 1 882 (ACT X OP 1877 )— contd. 

. s, 244 — contd. 

h QUESTIONS IN EXECUTION OF DECREE 
— contd. 

arise after the sale are not, strictly speaking, ques- 
tions relating to the execution, discharge, or 
satisfaction of the decree, within the meaning of 
cl. (3), s. 244 ; but as soon as there has been a sale, 
the execution of the decree, so far as the decree - 
holder is concerned, is over, and the question 
whether the purchaser has purchased anything by 
the sale is not a question as to the execution of the 
decree-holder’s decree. Ramchhaibar Misr v. 
Bechtt Bhagat . . I. L. R. 7 AIL 641 

83. t — Refund of purchase -money 

— Separate suit — Adjudication of judgment- 
debtor as bankrupt and order not to deal with 
property . A sale, on the 4th March 1871, of certain 
property sold in execution of a decree obtained by A 
having been confirmed on the 5th May 1878, notice 
was, on the 31st May, received that the judg- 
ment-debtor had been adjudicated a bankrupt in 
London, and an application was made to the Court 
to abstain from dealing with his property. All 
proceedings were thereupon stayed, and on the 8th 
of July 1878 the purchaser applied to the Court for 
a refund by the present plaintiffs, who were the 
administrators of A, of his purchase-money, and on 
the 19th of the same month an order was made for 
such refund. The amount was refunded without 
protest by the plaintiffs, who then sued the pur- 
chaser and the original judgment-debtor to 
recover the amount paid by them. Held, that the 
suit would not lie, but that the question was one 
to be determined under s. 244 of the Civil Proce- 
dure Code by the Court executing the decree. 
Solano v. Ahmeida . . 10 C. L. R. 573 

84. Compromise as to posses- 

sion after decree — Procedure. B sued his 
brother G for possession of certain lands. B and G 
came to an amicable settlement, one of the terms of 
which was that G, during his life, should retain pos- 
session of certain of the lands, and that, after his 
death, they should pass to B. A decree was given 
in accordance with the terms of the compromise. 
On U’s death, his widow refused to put B in posses- 
sion of the lands. B sought to obtain possession of 
the lands with mesne profits by executing the decree 
under the compromise against G's widow. Held, 
that he ought to proceed by regular suit. Tara 
Mani Dasi v. Radha Jib an Mustafi 

0 B. Xi. R. Ap. 142 : 14 W. R. 485 

85. Agreement to give time 

— Suit on agreement. The parties to a decree 
presented a petition to the Court executing the 
decree, in which they stated that they had agreed 
that the principal amount of the decree was to be 
paid within eight years ; that a sum of R50 was to 
be paid annually as interest on the principal 
amount ; and that upon default of payment of the 
interest the whole amount due should be realized 


CIVIL PROCEDURE CODE, ACT XIV" 

OR 1882 (ACT X OF 1877)— contd. 

■ s. 244 — contd. 

1, QUESTIONS IN EXECUTION OF DECREE 
— contd . 

by execution of the decree. On this petition being; 
presented, the Court struck the case off its file. 
Held, that, upon default being made, the decree- 
holder’s remedy was by execution of the decree,, 
and not by suit to enforce the terms of the agree- 
ment. Champat Raj v. Pitambar Das 

I. L. R. 6 All. 18 

86. Compromise of decree 

—Effect of compromise — Mode of enforcing agree- 
ment of compromise — Right of suit. A decree for 
partition having been compromised by an agreement 
made by the parties, and communicated to the Court 
wffiich passed the decree: — Held, that the effect of the 
decree w r as extinguished by the agreement, which 
could only he enforced by a fresh suit, and not by an 
application for execution of tbe former decree. 
Hari Raghhnath Josei v . Krishna ji Anant 
Joshi . . . . I. I*. R. 19 Bom. 546 

87. ~ — Contract superseding decree 

— Separate suit. In the course of proceed- 
ings in execution of a decree, by wffiich a simple 
mortgage of immoveable property wras enforced, 
the judgment-debtor made an application to the 
Court executing the decree, dated in April 1877, 
stating that the decree had been partially satisfied 
by the sale of a part of the mortgaged property ; 
that the decree-holder had remitted a portion of the 
decree ; that the balance should he paid by a certain 
date ; and that a certain banker had given a note 
of hand for the payment of interest on the balance 
at a certain rate. The judgment-debtor then 
stated as follows : “ So long as the petitioner does 

not pay the money to the decree-holder, — i.e. 9 
during the term fixed above, — the banker shall 
pay interest to the decree-holder * the decree-holder 
shall not have power to take out execution within 
the said term, but after the expiry thereof he shall 
be at liberty to realize his money together w r itk 
interest from the petitioner and his property by 
executing the decree : excepting the property sold* 
all the property mortgaged and attached under the 
decree shall continue so mortgaged and attached : 
the decree-holder’s pleader has affixed his signature 
at the foot of this petition showing that he consents 
to it : the petitioner therefore prays that the case 
may be struck off as partially executed.” The 
decree-holder subsequently sued the judgment- 
debtor to recover the balance of the decree, claiming 
under the arrangement set forth in the petition of 
April 1877, as a contract superseding the decree. 
Held, having regard to the terms of that petition, 
that no new contract superseding the decree was 
either intended or effected, and the suit was con- 
sequently not maintainable. Billings v. Uncove- 
nanted Service Bank, I. L. R. 3 All. 781 t distingui- 
shed. Gang a v. Murli Bhar , I. L. R. 4 All . 240 i 
S. A. No. 25 of 1882, Weekly Notes , All {1883) 93 r 
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CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OP 1877 )— could. 

s. 244 — conid. 

]. QUESTIONS IN EXECUTION OP DECREE 
. . . — contd. 

and Champat Rai v. Ritambar Das, I. L. R. 6 All. 
16, followed. Makund Ram v. Maktjnd Ram 

I. I*. R. 8 All. 228 


88 . - 

fraud- 


Compromise 
suit— Practice- 


effected by 
•Power of Court 


to vacate any judgment or order procured by fraud. 
The plaintiff held two decrees against the defend- 
ant for R5, 490-1-6 and applied for execution. 
The defendant, by misrepresentation, induced the 
plaintiff to receive R3,90G only in full satisfaction of 
those decrees and to withdraw the application. 
The plaintiff on discovering the misrepresentation, 
brought this suit to recover the difference. Held , 
that the suit was barred by s. 11 of Act XXIII of 
1861 (which corresponds with s, 244 of Act X of 
1877), the question between the parties being a 
question relating to the execution of a decree. It is 
always competent to any Court to vacate any 
judgment or order, if it be proved that such judg- 
ment or order was obtained by manifest fraud ; 
and in the case of orders made in execution, s. 1 1 of 
Act XXIII of 1861 excludes all other remedy. 
Paranjpe v. ICanade . I. L. R. 6 Bom. 148 


.Refund of proceeds of sale 
compromise. When a refund 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877 )— contd. 

s. 244 — conid. 

1. QUESTIONS IN EXECUTION OP DECREE 
— conid. 

application to the Court executing the decree, and 
not by separate suit. The opinion of Stuart, C.J., 
in Agra Savings Bank v. Sri Ram Mitier , I. L. R. 
1 All. 388, differed from. Haromohini Chowdhrain 
v. Dhanmani Chowdhrain , 1 B. L. R. A. Q. 138 , and 
Ekowri Singh v. Bijayanaih Chattapadhya , 4 B. L.R. 
A. C. Ill , distinguished. Partap Singh v. Beni 
Ram . . . . I. L. R. 2 All. 61 

Taj v. Gungapershad . . 2 Agra 45 

92. Decree subse- 

quently reversed or modified. When money has been 
taken in execution ot a decree which Is subsequently 
reversed or modified, no fresh suit will lie for its 
recovery : the matter must be enquired into by the 
Court which passed the decree as a, question arising 
between the parties relating to the execution of such 
decree. Saligram Singh v. Gobind Sahai 

4 B. L, R. Ap. 64 


Nursing Chunder Sein v. 
Dossee .... 


Bidya Dhueee 
. 2¥.E, 275 


on ground of 
is claimed of the proceeds cf an execution sale on the 
ground that the decree has been satisfied by com- 
promise, the matter ought to be tried under Act 
XXIII of 1861, s. II, and not by regular suit. 
Velayet Hossein v. Wulee Ahmed 

23 W. R. 207 

90. _ Compromise for larger 

amount than that claimed — Refusal of execu- 
tion for larger amount — Suit for amount of compro- 
mise . The parties to a suit agreed upon a compro- 
mise, the result of which was that the plaintiff 
obtained by the decree a greater quantity of land 
than he had originally claimed, and a decree was 
drawn up in accordance with the compromise. In 
the execution proceedings, the defendant raised an 
objection that the plaintiff could not have execution 
for a greater quantity of land than he had claimed 
originally, and the Court executing the decree 
allowed the objection. No appeal from the Court’s 
order was made, but the plaintiff brought a suit to 
recover possession of the larger amount of land 
mentioned in the compromise. Hdd, that the 
order of the Court executing the decree was errone- 
ous in law, and might properly be reconsidered 
upon an application for review ; but that the 
present suit came within s. 244 of the Civil Proce- 
dure Code, and therefore could not be maintained. 

: Mohibullah v. Imami . I. L. R. 9 All. 229 

01 Refund of money wrongly 

realized under decree — Execution of decree — 
Separate suit. Moneys realized as due under a 
decree, if unduly realized, are recoverable by 


Jadoo Nath Gossain v. 
terjee . . 

93. 


Nobq Kishen Chat- 
4 W. R. m 


Suit for money 
paid under decree aftenvards reversed. In a suit 
of 1887 the present defendant obtained a decree for 
possession of a certain village and mesne profits for 
one year, pending an appeal against that decree, 
execution was stayed on the present plaintiff 
depositing a note for R15,00O as security. The 
decree was affirmed on appeal, and the present 
defendant had the note sold in execution, and drew 
out of the proceeds a sum for mense profits for 
subsequent years ,* but an appeal was preferred in 
the execution -proceedings to the High Court, which 
set aside the execution so far as concerned the mesne 
profits for the years subsequent to that to which the 
original decree related. The present plaintiff 
thereupon attached and sold the village to recover 
the balance : before that amount was paid to the 
present plaintiff, the present defendant brought a 
suit against him in the District Court, and there 
obtained a decree for mesne profits for the subse- 
quent years, and in execution drew the amount of 
the decree out of Court. In second appeal, however, 
the High Court, on 26th September 1881, reversed 
the decree of the District Court, whereupon the 
present plaintiff applied for restitution under 
Civil Procedure Code, s. 583, which application was 
ultimately disallowed. The present suit was 
brought to recover the amount to which that appli- 
cation related. Hdd , that the suit was not barred 
by the provisions of Civil Procedure Code, s. 244. 
Narayana v. Narayana I. L. R. 13 Mad. 437 


Excess sum retained by 
decree-holder after satisfying decree — 


94, 


Separate suit. Suit brought to recover the amount 
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CIVIL PBOCEDUBE CODE, ACT XIV CIVIL PBOCEDXJBE CODE, ACT XIV 
OF 1882 (ACT X OF 1877)— contd. OF 1382 (ACT X OF 1877)— contd. 

s. 244 — contd. j s. 244 — contd. 


1 .. questions in execution oe decree 

— contd. 


1. QUESTIONS IN EXECUTION OE DECREE 
— contd. 


to which plaintiff was entitled under a decree 
passed in favour of himself and defendant as co- 
plaintiffs in a former suit. It appeared that ; 
defendant purchased the property sold in execution 
of the decree, and that the price for which the sale 
took place was sufficient to satisfy the decree. 
Instead of paying the purchase-money into Court, 
defendant, with the knowledge and assent of 
plaintiff, retained the whole sum upon the under- 
standing that he should give the Court a receipt 
for himself and on behalf of plaintiff, and afterwards 
pay to plaintiff his portion of the amount decreed. 

Accordingly, defendant presented a petition to that 
effect, and obtained a certificate confirming the sale. 
Defendant having failed to pay plaintiff his portion, 
the present suit was brought. Upon these facts it 
was held, in special appeal, that the decree was satis- 
fied by sale of the judgment-debtor’s property, and 
that the execution proceedings were completely at 
an end, the defendant having been, by the assent of 
the plaintiff, made his agent for the acknowledgment 
of the satisfaction of the decree. No subsequent 
application under the decree could have been 
entertained by the Court which executed it. There- 
fore plaintiff’s clai m was not a matter determinable 
under s. 11 of Act XXIII of 1861. Ramanadak 
Chetti v. Kunnappu Chetti . 6 Mad. 304 

Kristo Chunder Goopto v. Ramsoondur Sein 

17 "W" . B. 14 

95. Suit to recover sum paid in 

excess under decree — Separate suit. Sums 
paid in execution in excess of what was due under 
the decree can only be recovered by application to 
the Court which executed the decree, not by a 
separate suit. Kashee Kishore Roy Chowdhey 
V. Kishen Chunder Sandyal .15 w. K Ibu 

q@ b Money paid in excess under 

decree — Decree reduced on appeal Separate 
suit A judgment-creditor having caused 
certain property of his judgment-debtor to be sold 
in execution, the proceeds realized did not amount 
to the full judgment-debt. Afterwards the judg- 
ment-debt was reduced in appeal to a sum far below 
the amount realized in execution, and the judgment- 
debtor brought a suit to recover the excess moneys. 
Held, with reference to Act XXIII of 1861, s. 11, 
that the suit did not lie, but That Court which 
charged with the execution of the decree had full 
jurisdiction to determine the question and order a 
refund. Mothoora Pershad Singh v. Shambhoo 
Geer .... * 10 W. B. 413 

9 if* Separate suit — 

Limitation. In execution of a decree, the property 
of the judgment-debtor was- sold, and on an account 
bein<r taken, a certain sum therein appearing to be 
due was paid in December 1868 to the decree- 
holders. Subsequently, on the application of the 


judgment-debtor, the account was re-opened, and 
had been overdrawn by the decree-holders. In 
1876 the judgment-debtor applied to the Court 
which executed the decree for an order for the 
repayment of the amount overdrawn. Held , that, 
while the application was not barred by any pro- 
visions of the Limitation Act, IX of 1871, the 
English doctrine of laches did not apply in this 
country ; and, further, that the application had 
been presented in the proper Court, as required by 
s. 11 of Act XXIIX of 1861 (corresponding with 
s. 244 of Act X of 1877). Allij Hossein v. Muzhur 
Kossein . . . - 4 C. L. B. 577 

93 c _ — — Application by 

judgment-debtors to recover surplus from decree- 
holders. Where by a sale in execution the decree as 
it stood at the time when execution was taken out 
had been fully satisfied, but the decree was after* 
wards amended at the instance of the judgment- 
debtors, and in consequence of the amendment the 
decree-holders were found to have realized mtfre 
from the judgment-debtors than they were entitled 
to, it was held that it was competent to the judg- 
ment-debtors by application under s. 244 of the Code 
of Civil Procedure to recover such surplus from the 
decree-holders. Dhan Kunwar v. Maetab Sing 
I. L. B. 22 All. 79 


99 B Money paid in excess by 

mistake — Satisfaction of decree of Small 

Cause Court — Damages , suit for. Where the 
plaintiff sued defendant in a Civil Court for recovery 
of a sum alleged to have been paid by plaintiff to 
defendant under a mistake, in excess of the sum due 
in satisfaction of a decree of the Small Cause Court : 
—Held by Stuart, C. J. (Pearson, J dissenting),, 
that such a suit was in the nature of one for dam- 
ages cognizable by the Court of Small Causes, and 
was not barred by the terms of s. 11 of Act XXIII 
of 1861, the question involved in the claim not being 
one which could properly arise in execution proceed- 
ings, which must be confined to matters embraced 
in°the decree passed between the parties to the 
suit, Agra Savings Bank v. Sri Ram Mitter 
I. L. B, 1 All. 388 


XOO. Value of elephant accepted 

in satisfaction of decree but not delivered 

Separate suit. The plaintiff held a decree 

acrainst the defendants, and agreed to take 
an elephant in satisfaction, the defendants promis- 
ing if satisfaction were entered up, to be responsible 
for the value of the elephant, should it be claimed 
and recovered by any other person. It was so 
claimed and recovered, and the plaintiff sued for its 
value. Held, that the suit was not barred by s. II 
of Act XXIII of 1861. Muthra Chowdry v. 
Sheoruttun Mull . . 6 IN. W. 128' 


( 1723 ) 


DIGEST OF CASES. 


( 1724 ) 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877)— amtf. 

— s. 244 — contd. 

1. QUESTIONS IN EXECUTION OF DECREE 
• — contd . 1 

101. — Part satisfaction of decree 

not certified to the Court— Suit to re- 
cover money so paid after execution of entire decree 
— Civil Procedure Code , 1859 , s. 206. A, a judg- 
ment-debtor, paid to B , the decree-holder, a sum of 
money by way of compromise, in full satisfaction of 
the decree. B failed to certify this payment to the 
Court, and afterwards executed her decree for the 
full amount. In a suit by A against B for recovery 
of the amount previously paid out of Court in satis- 
faction of the decree : — Held , that, notwithstanding 
s. 11 of Act XXIII of 1861, the suit was maintain- 
able. GtTCTAMANI DaSI V. PRANKISHORI DASI 

fc 5 B. L. R. 223 : 13 W. It. F. B. 09 

Overruling Altjnga Beebee v. Ggoroo Churn 
Boy . . . . 3W.R.S. C. C. Ref. 3 

102 Money paid in satisfaction 

of decree out of Court — Civil Pro- 
cedure Code ( VIII of 1859), s. 206. N, having 
obtained a decree in a suit against K , requested him 
to discharge certain sums due on outstanding bonds 
which N had given to third parties, promising to 
credit the sums so paid to the amount due under the 
aforesaid decree. K paid as requested, but N took 
out execution in full of the decree ; and the Court 
refused to recognize the payments made by K out of 
Court. In a suit by K for the money paid as afore- 
said : — Held , that the payments not having been 
made directly in adjustment of a decree, the suit was 
not barred within the rule laid down in Arunachella 
Pillai v. Appavu Pilled, 3 Mad. 188. Kunhi 
Moidin Ktjtti v. Ramen Unni 

I. L. R. 1 Mad. 203 

103. Satisfaction or part satis- 

faction out of Court, but not certified 
— Subsequent execution of decree for full amount — 
Suit for money previously paid — Civil Procedure 
Code ( X of 1877), s. 258 — Limitation Act (XV of 
1877), Sch 21, Art 161. A suit for the recovery of 
money paid to a judgment-creditor out of Court in 
satisfaction of a decree, but not certified, is barred 
by s. 244 (c) of Act X of 1877, and by the last para- 
graph of s. 258 as amended by Act XII of 1879. 
Patankar v. Devji . . I. L. R. 6 Bom. 140 

104. Part satisfaction of decree 

out of Court — Separate suit. Questions as to 
part satisfaction of a decree cannot, according to 
s. 244, cl. (e), of Act X of 1877, be raised in a 
separate suit. That section alludes to parties to 
the decree or their representatives, but it is not on 
-that account open to a plain tifi to evade the section 
by adding an unnecessary party to the suit. 
Kristo Mohinee Dossee v. Kaliprosonno Ghose 

1. 1*. R. 8 Calc. 402 

105. Satisfaction of decree out 

of Court- — Suit for damages against decree- 
holder for execution of decree after satisfaction — 


CIVIL PROCEDURE CODE, ACT XIV 

OF 1882 (ACT X OF 1877)— contd. 

— s. 244 — contd. 

1. QUESTIONS IN EXECUTION OF DECREE 
— conid. 

Civil Procedure Code , 1877, s. 258. A decree-holder 
who, although he has settled with his judgment- 
debtor out of Court, yet nevertheless sues out 
execution against him, will be liable to an action for 
damages at the hands of the judgment-debtor. 
Ss. 244 and 258 of Act X of 1S77 have made no 
change in the law in this respect. Gttnx Khan v. 
Koonjto Behary Sein . 3 0. L. R. 414 

108. — Remedy of judg- 

ment-debtor, on creditor failing to certify — Civil 
Procedure Code , 1877, s. 258. In 1878 a decree- 
holder, having received certain grain from the 
judgment-debtor in satisfaction of the decree, failed 
to certify satisfaction of the decree to the Court in 
accordance with the provisions of s. 258 of the Code 
of Civil Procedure, 1877, and executed the decree 
nevertheless. In a suit for damages against the 
decree-holder : — Held, that the judgment-debtor’s 
remedy for the wrong suffered was not taken away 
by the provisions of ss. 244 and 258 of the Code. 
Viraraghava v. Subbakka I. L. R. 5 Mad. 397 

107. — — - — Agreement not. 

to execute decree-— -Breach of contract — Suit to recover 
damages. The provisions of s. 244 of the Civil 
Procedure Code are no bar to a suit to recover 
damages for breach of a contract not to execute a 
decree. Hanmant Santaya Prabhu v. Sub- 
babhat . . . I. L. R. 23 Bom. 394 

108. Suit to recover 

money paid — Civil Procedure Code, 1877 , s. 258 . 
In 1879 a judgment-debtor paid R103 to S, who pro- 
mised to pay the same to the judgment-creditor and 
to get the latter to certify satisfaction of the decree 
to the Court. The money was paid to the judg- 
ment-creditor, who not only did not certify satis- 
faction of the decree, but executed it and again 
collected the amount from the judgment-debtor. 
Held, following Viraraghava v. Subbahka, I. L. R. 
5 Mad. 397, that the provisions of the Code of Civil 
Procedure, 1877 (prior to amendment), did not 
debar the judgment-debtor from suing either S on 
his express promise or the judgment-creditor to 
recover the amount paid by S to the latter. 
Mustjtti v. Shekharan . I. L. R. 8 Mad. 41 

109. Separate suit . — 

Adjustment of decree — Assignment of decree — Civil 
Procedure Code, 1882, s. 258. M, who held a decree 
against S for possession of certain immoveable pro- 
perty and costs, assigned such decree to 8 by way of 
sale, agreeing to deliver the same to him on payment 
of the balance of the purchase-money. He subse- 
quently applied for execution of the decree against 
S, claiming the costs which it awarded. S. there- 
upon paid tbe amountbf such costs into Court, and, 
having obtained stay of exertion, sued M for such 
decree, claiming by virtue of such assignment. The 
lower Court held that the suit was barred by the 
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'CIVIL ' PROCEDURE CODE, ACT XIV 

OP 1882 (ACT X OP 1877 )— contd. 

s. 244 — contd. 

1. QUESTIONS IN EXECUTION OF DECREE 
— contd. 

provision of s. 244 of Act X of 1S77, and also, 
treating such assignment as an uncertified adjust- 
meat of such decree, that it was barred by the terms 
of the last paragraph of s. 258 of that Act. Held, 
that the suit was not barred by anything in either of 
those sections. The words 4< any Court ” in the 
Inst paragraph of a, 258 refer to proceedings in 
execution and to the Court or Courts executing a 
decree. Sita Ram r. Mahipal 

I. L. R. 3 All. 533 

110. — Separate suit— 

Adjustment of decree— Civil Procedure Code, 1882, 

258. S, alleging chav a money-decree, against 
him held by G had been adjusted out of Court by a 
payment in cash and the delivery of certain pro- 
perty, and that M had, notwithstanding such 
adjustment, applied for execution of such decree 
and recovered the amount thereof, as the Court 
executing such decree had refused to deter mi ne 
whether it had been satisfed, on the ground that 
such adjustment had not been certified, sued M for 
the money which he had paid him out of Coart. 
Held, that the suit was not barred by the provisions 
of £?. 244 of Act X of 1877 or of s. 258 of that Act. 
The last paragraph of s. 258 means that the Court 
•executing the decree shall not recognize an un- 
certified payment or adjustment out of Court. It 
does not prohibit a suit for money paid to a decree- 
holder cut of Court, and the payment of which, not 
being certified, could not be recognized, and which 
the decree-holder had not returned, but bad mi s- 
appropriated by taking out execution of the decree 
a second time and securing the amount in full 
through the Court. Shadi v. Ganga Sahai 

I. L. R. 3 All. 538 

111. Question as to 

adjustment between decree-holder and third party. 
pertain immoveable property having been attached 
in execution of a decree for money, dated in 1879, 
directing the sale of such property, T, who had pur- 
chased such property in 1880, objected to the 
attachment. His objection having been disallowed, 
he sued to establish his right to the property and for 
the remo val of the attachment. He claimed on the 
•ground, amongst others, that the decree of 1879 had 
been wholly adjusted. The alleged adjustment had 
not been certified under s. 258 of the Civil Procedure 
Code. Held , that the provisions of that section did 
not debar the Courts trying the suit from determin- 
ing, as between T and the decree-holder, whether 
the decree of 1879 had been adjusted or not. Sita 
Bam v. Mahipal , I. L. B. 3 All 533, and Shadi v. 
Ganga Sahai, L L. B. 3 All 538, followed. Tegh 
Singh v. Amin Chand . I. L. R. 5 All. 269 

3.12. — Fraud — Setting 

aside sale in execution of decree — Cause of action 

Bight of suit . . A obtained a money-decree against 
B and .others jointly for R112, and, in consideration 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877) — contd. 

— s. 244 — contd. 

1- QUESTIONS IN EXECUTION OP DECREE 
— contd . 

of a payment of R25 made by B, agreed to release B 
Irom all liability under the decree. This payment 
was not certified to the Court, and 4 afterwards in 
execution of the decree had certain immoveable 
property belonging to B put up for sale, and this 
property he purchased himself. Held, that a suit 
would lie by B to set aside the sale and to recover 
the property from A. Ishast Chttnder Bando- 
PADHYA V . INDRO NaRAHT GoSSAMI 

I. L. E. 9 Calc. 788 : 12 C. L. B, 391 


113. — — — - Fraud — Cause of 

action — Regular suit — Code of Civil Procedure 
( Act XIV of 1882), s. 258. The holder of a money- 
decree agreed to accept, in satisfaction of the 
amount thereof, a part payment in cash and a lease 
of certain lands for five years rent-free. The judcr. 
ment-debtor made the payment, and gave the lease 
agreed on. Afterwards the decree-holder executed 
the decree against the judgment-debtor, and then 
the judgment-debtor brought the present suit for a 
declaration that the money-decree was satisfied and 
for damages against the decree-holder. Held, that 
such a suit would lie. Gunamani Dasi v. Pranhi- 
shori Dasi, 5 B. L. B. 223 , Viraraghava Beddi v. 
Subbaha, I . L. B. 5 Mad. 397, Musutti v. She - 
Jcharan, I. L. B. 6 Mad. 41, Sita Bam v. Mahipal , 
I. L. R. 3 All 533, Shadi v. Ganga Sahai , I. L. B. 3 
All. 538 , and Ishan Chunder Bandopliadya v. Indro 
Narain Gossami, I. L. B. 9 Calc. 788 , followed. 
Patankar v. Devji, I. L. B. 6 Bom. 146, not followed*. 

POROMANAND KjEEASNABISH V . KhEPOO PARAMANICK 

I. L. R. 10 Calc. 354 

114. — — - — — Separate suit to 

enforce agreement to adjust — Civil Procedure Code, 
1882, s. 258. Under ss. 244, cl. (c), and 258 of the 
Civil Procedure Code (XIV of 1882), no compromise 
of a decree which has not been duly certified under 
the provisions of the last-mentioned section can he 
recognized by any Court, and a separate suit to 
enforce such compromise is not maintainable. 
Hormasji Dorabji Vania v. Burjorji Jamsetji 
Vania . . . I. L. R. 10 Bom. 155 

Abdul Raiiiman v. Khaja Iahaki Aruth. 
London, Bombay, and Mediterranean Bank v. 
Pestanji Dhunjibhoy . I. L. R. 10 Bom. 155 


115. Suit to set aside 

a sale on the ground of an adjustment of the decree out 
of Court — Adjustment not certified — Civil Procedure 
Code (1882), s. 258 . Held , that no separate suit 
would lie to set aside a sale held in execution of a 
decree on the ground that the decree had been 
adjusted out of Court when, in fact, no such adjust- 
ment of the decree had been certified in the manner 
provided by s. 258 of the Code of Civil Procedure. 
Shadi v. Ganga Sahai, I. L. B. 3 All 538, and 
Kalyan Singh v. Kamta Prasad, I. L. B. 13 All 
339, distinguished. Ishan Chunder Bandopadhya 
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CIVIL PROCEDURE CODE, ACT XIV CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— contf. OP 1882 (ACT X OP 1877)— contd. 


}. QUESTIONS IN EXECUTION OF DECREE 
— contd . 

y. Indro Narain Gossami, I, L. B. 9 Gale. 788 , and 
Pat Dasi v. Sharup Chund Mala , I. L. JR. 14 Gale. 
876, not followed. Prosunno Kumar Sanyal v. 
Kali Das Sanyal, I. L. R. 19 Gale. 683, Azizan v. 
Maiuh Lai Sahu, I. L. JR. 21 Calc. 437 , and Bairagulu 
v. Bapanna, I. L. B. 15 Mad. 302, referred to. 
Jaikaran Bharti v. Raghunath Singh 

I. L. R. 20 All. 254 

116. ■ Adjustment of 

decree — Suit to recover instalments due under a 
mortgage made in adjustment of a decree. A suit 
will not lie to enforce an uncertified agreement of 
adjustment of a decree against a judgment-debtor 
tbe consideration for which is that it shall operate in 
satisfaction of the decree, as there is, in that case, no 
consideration which the Court can recognize, and 
therefore no valid consideration for the judgment- 
debtor’s agreement. The plaintiff was the assignee 
of a decree obtained by one 0 K against the de- 
fendants on the 5th May 1883. By that decree 
0 K was declared entitled to recover R9, 961-5-6, 
with interest at nine per cent, from the defendant ; 
and payment was ordered to be made to him of the 
said sum by weekly instalments of R200. In order 
to secure the payment of the said instalments, 
the defendants were required to execute a mort- 
gage to 0 K of certain property with power to him 
to sell the same, and to execute the decree for the 
whole amount, in case of default for six months. 
0 K assigned the decree to the plaintiff in the 
present suit, and subsequently to the assignment 
{viz., on the 21st July 1883) the defendants exe- 
cuted to the plaintiff the mortgage on which the 
present suit was brought. The mortgage-deed, after 
reciting the above facts, stated that the defend- 
ants had agreed to satisfy the amount of the decree, 
and it contained a covenant by the defendants that 
they would pay R9, 961-5-6 with interest at six per 
cent, by monthly instalments of R400 from the 21st 
August 1883. The mortgage, therefore, differed 
from the decree both with regard to the instal- 
ments and the rate of interest. The plaintiff sued 
to recover the sum of R4, 207, being the amount 
of instalments due to him under the said mortgage. 
Held, that the suit would not lie, as the mortgage 
was an adjustment of the decree, and had not 
been certified to the Court, as required by s. 258 
of the Civil Procedure Code. Abdul Rahim an v. 
Khoja Khaki Aruth . I. L. R. 11 Bom. 6 


AIT,' — — Civil Procedure 

, Code, 1882 , ss, 257 A and 258— Adjustment of decrees 
more than three years old— Reference to High Court 
, under s. 617 of a question arising under these sections. 
Oh the 22nd March 1886, the appellant presented 
an application to a Subordinate Judge, praying 
that the adjustment of certain decrees, dated the 
28th March 1867 and 11th July 1871, might be 
certified, and a sanction granted to a sankhat, dated 


1. QUESTIONS IN EXECUTION OF DECREE 
— contd . 

18th March 1880, passed to him by the defendant in 
satisfaction of the said decrees and in substitution of 
two bonds, dated February 1879. The Subordinate 
Judge, being of opinion that the application could 
not be granted, inasmuch as the execution of the 
decrees was then barred by limitation, referred the 
case to the High Court under s. 617 of the Civil 
Procedure Code. Held, that the question could not 
be referred under s. 617 of the Civil Procedure Code, 
as the order applied for to the Subordinate Judge 
was appealable under s. 2 of the Code. The 
question raised by the application related to the 
satisfaction of the decree within the meaning of 
s. 244 of the Code. Rangji v. Bhaiji Harjivan 
I. L. R. 11 Bom. 57 

118. Judgment-debtor 

as part-purchaser of a decree, suit by. H D and 
B D owned a 6-anna share in certain decrees. The 
other decree-holders subsequently sold their 10 -anna 
share to H S and S M, two of the judgment-debtors. 
HD and R D then proceeded to execute the decrees, 
and in satisfaction thereof were allowed to receive 
upon giving security under s. 231 of the Code, the 
full 16-anna share oi the decretal amount from H S 
and S M, notwithstanding the objection of the latter 
on the ground of their purchase. Thereupon H S 
and S M brought a suit for declaration of their right 
of purchase and the recovery of a 10-anna share of 
the money in the hands of H D and B, D. Held , 
that the plaintiffs were entitled to the relief sought 
for. Held, also, that the provisions of s. 258 of the 
Civil Procedure Code did not affect the suit, which 
was brought, not upon the allegation that the 
decrees were satisfied by the plaintiffs’ purchase, 
but, on the contrary, was founded upon the pro- 
position that the decrees were not so satisfied. 
Abdul Bahiman v. Khoja Khaki Aruth, I. L. B. 11 
Bom. 6, referred to. Held, further, that the claim 
was not within the words “ relating to the execution 
of the decree ” in s. 244 of the Civil Procedure Code, 
inasmuch as it did not raise any question in respect 
to the furtherance of, or hinderance to, or the 
manner of carrying out, the execution of the decrees. 
Haragobind Das Koiburto v. Issuri Dasi 

I. L. R. 15 Calc. 187 

119. — Suit for declara- 

tion of satisfaction of a decree — Satisfaction of 
decree out of Court — Civil Procedure Code , s. 258 • 
A judgment-debtor, alleging that he had entered 
into an agreement with the decree-holder in satis- 
faction of his decree, and that the latter had, in 
breach of such agreement, procured the issue of a 
warrant of attachment, now sued for a declaration 
that the decree had been satisfied, and prayed also 
for the cancellation of the warrant of attachment. 
Held , with regard to the provisions of s. 244 of the 
Civil Procedure Code, that the suit was not main* 
tainable. Bairagulu v. Bapanna 

I. L. R. 15 Mad, 302 


s. 244 — contd. 


s. 244 — contd. 
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CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877)— contd. 

_ s. 244 — contd . 

1. QUESTIONS IN EXECUTION OF DECREE 
— contd . 

120. : Agreement not 

to execute a decree — Suit to restrain execution — 
Agreement not to execute regarded as satisfaction of 
decree — Civil Procedure Code {Act XIV of 1882), 
ss. 257 {a), 258 . M and A were partners, and as 
such were indebted to H . A died, and subsequently 
the debt was settled between H on one side and M 
and A' s widow, as guardian of her minor sons, on 
the other. For a moiety of the debt a bond w'as 
passed by M to H and for the other moiety by the 
widow of A. H filed a suit against M, and got a 
decree, which was satisfied. H then sued the widow 
on her bond. The Court allowed her objection that | 
she w*as not competent to give a bond binding her 
sons personally, and of its own accord made M a 
defendant and passed a decree against M and A ’ s 
estate. H assigned this decree to R, who applied 
for execution against if. M thereupon filed this 
suit against H and R, praying for an injunction 
against the execution of the said decree and for 
damages against if. He alleged that during the 
pendency of the suit in which the said decree had 
been passed, H had agreed that he would not obtain 
a decree against him, and that, if such a decree 
were passed, he would not execute it. The lower 
Appeal Court rejected the plaint, holding that there 
was no cause of action against the defendant H. 
On appeal to the High Court, it having been urged 
that the question was„one which could be decided in 
execution, and that, under s. 244 of the Civil Pro- 
cedure Code, the present suit would not lie : — Held, 
that the words “ relating to execution 55 in s. 244 
must be restricted to “ the contents of the order 
made, or to how far it has been carried out,” and do 
not, therefore, include an agreement not to execute 
the decree. It being further contended that the 
agreement raised a question as to the “ satisfaction ” 
of the decree, and was, therefore, void without the 
sanction of the Court : Held, that the satisfaction 
contemplated by s. 244 must have arisen out of 
some transactions between the parties subsequent 
to the decree. Mukund Harshet v. Haridas 
Khemji . . . I. L. R. 17 Bom. 23 

121. Adjustment of 

decree out of Court — Instalment "bond. A kistbundi 
or instalment bond was executed by way of adjust- 
ment of a decree, but this was not certified to the 
Court in accordance with the provisions of ss. 257 A 
and 258 of the Code of Civil Procedure. Held, that 
a Court executing the decree was not competent 
to take cognizance of the kistbundi under s. 244 
of the Code, and that the decree must be executed, 
notwithstanding the adjustment. Jhabar Mahomed 
v. Modan Sonahar , I. L. R. 11 Calc. 671, explained 
and distinguished. Ram Doyal Banerjee v. Ram 
Hari Pal . . . I. L. R. 20 Calc. 32 

122. Separate suit — 

Uncertified adjustment. — Agreement not to execute 


CIVIL PROCEDURE CODE, ACT XIV 

OF 1882 (ACT X OF 1877)— contd. 

s. 244 — contd . 

I. QUESTIONS IN EXECUTION OF DECREE 

— contd. 

decree — Suit by judgment-debtor to stay execution — * 
Civil Procedure Code ( Act XIV of 1882), s. 258. 
The defendant in January 1887 obtained a decree 
against the plaintiff, which he partially executed, 
and thereupon an adjustment of account took place 
between the plaintiff and defendant, in which a 
certain sum was found due by the plaintiff to the 
defendant, for which sum the plaintiff gave a bond 
to the defendant in consideration of which the 
defendant agreed to exonerate the plaintiff from 
liability for the balance due under the decree. 
This satisfaction of the decree was not certified to 
the Court. On 12th March 1890 the defendant 
applied for further execution of the decree. 
In a suit for a declaration that the defendant had no 
right to execute the decree, and for an injunction to 
restrain him from executing it, it was contended 
that the suit was barred by s. 244 of the Civil Pro- 
cedure Code. Held by Pigot and Macpherson, J J . 
(Banerjee, J., dissenting), that s. 244 is not limited 
by s. 258, and that the suit was not maintainable. 
Where a decree is satisfied by an agreement out of 
Court, and such satisfaction is not certified to the 
Court, a subsequent suit on the agreement is not 
maintainable if the object of the suit is to restrain 
the decree-holder from executing his decree in 
contravention of the agreement. Per Pigot, J .— 
S. 244 of the Civil Procedure Code does not abso- 
lutely bar a suit, but prohibits in a separate suit 
between the same parties to a decree any relief 
being granted which interferes with the conduct 
of the execution-proceedings by the Court, executing 
the decree. Per Banerjee, J . — A suit on the 
agreement was maintainable. S. 258 of the Civil 
Procedure Code, having enacted that an uncertified 
adjustment cannot be recognized as an adjustment 
of the decree by any Court executing the decree, 
implies that it may be recognized as such by a Court 
trying the matter as a regular suit. Azizan v. 
Mattjk Lal Sahu . I. Xu R. 21 Gale. 437 

123. Question as to 

payment to decree-holder out of Court — Separate 
suit — Res judicata — Civil Procedure Code {1877), 
s. 258. An order under s. 258 of the Code of Civil 
Procedure is appealable under s. 244 ; no separate 
suit lies since the question is res judicata between 
the parties. Guruvayya v. Vudayappa 

I. L. R. 18 Mad. 28 

124. Question as to 

satisfaction of decree between transferee of decree 
and judgment-debtor — Civil Procedure Code, s. 258. 
On an application for execution of a decree being 
presented by a transferee decree-holder, the judg- 
ment-debtor opposed, alleging in his petition that 
_ie had transferred certain immoveable property to 
the petitioner in consideration of his paying the 
judgment-debt to the original decree-holder, and 
that the petitioner had discharged the debt, but 
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CIVIL PROCEDURE CODE, ACT XIV f 
OP 1882 (ACT X OP 1877)— contd. 

s. 244 — canid . 


1. QUESTIONS IN EXECUTION OF DECREE 

— contd. . 

subsequently baying got the decree transferred to 
himself, instead of entering up satisfaction of the 
decree, fraudulently applied for execution. Satis- 
faction had not been entered up under s. 258, Civil 
Procedure Code. Held, that there must be an 
inquiry into the truth of the judgment-debtor’s , 
allegations, and, if proved, the petition for execution j 
must be dismissed, and, further, that s. 258, Civil ■ 
Proeed.ure Code, was inapplicable to the present 
case, since that section applies only to the case of 
parties who stand in the relation of judgment- 
•debtor and judgment- creditor at the date of the 
transaction. Rama Ayyan v, Sreenivasa P attar 
I. L. R. 19 Mad. 230 


125. 


■ in' a 7 ^wyusimem oui 

of 0 ourt — Subsequent execution by decree-holders 

Suit to recover money paid on adjustment. It was 
agreed between a decree-holder and the judgment- 
debtors that the former should accept R200 which 
was paid in full satisfaction of the decree, and should 
Certify the adjustment to the Court, and that an 
atteehment already placed on the judgment- 
. debtor s property should be raised. The decree- 
. holder accepted the money, but did not carry out 


Uncertified ad- 


justment of decree— Separate suit— Suit by judg- 
ment-debtors to recover bach their property , which 
the decree-holder obtained possession of, in execution 
of his decree, whether maintainable. One M obtained 
a decree for possession of a jote and for mesne 
profits against the plaintiffs. Subsequently, by 
a registered ekrarnamah, the decree- holder having 
received from the judgment-debtors (the plaintiffs'] 
the amount due on account of mesne profits, and 
also a further consideration of R166, relinquished an 
8-anna share of the jote in favour of them. The 
remaining 8-anna share of the jote was also sold by 
the decree-holder by a registered kobala to the judg- i 
ment-debtor. The heirs of the decree-holder on his 1 
death applied for execution of the decree, but, not- I 
withstanding the judgment-debtor’s objection that 
the decree could not be executed, it having been 
satisfied by virtue of the aforesaid ekrarnamah and ! 
kobala, they obtained possession of the jote : the 
adjustment, not having been certified, was not taken 
into account by the Court executing the decree. On 
a regular suit by the judgment-debtors for a declara- 
tion of title to, as well as for the recovery of, posses- 
sion of the jote, the defence mainly was that under 
s. 244 of the Code of Civil Procedure, no separate 
suit would lie. Held, that such a suit was maintain- 
able, and that s. 244 of the Code of Civil Procedure 
was no bar to it. Azizan v. Matulc Loll Sahu, I. L. 
M. 11 Calc. 437, distinguished. Is war Chandra 
Dutt v. Haris Chandra Dutt 

I. L. R. 25 Gale. *718 
2 C. W. NT. 247 

■ Adjustment out 


CIVIL PROCEDURE CODE, ACT XIV 
OE 1882 (ACT X OP 1877)— contd. 

s. 244?— contd' 


1. QUESTIONS IN EXECUTION OE DECREE 
— contd. 

his part of the agreement, and more than two years 
later applied for execution which was ordered to 
issue, the judgment-debtor’s objections bein« dis- 
missed as out of time. The judgment-debtors now 
sued m a Small Cause Court to recover the monev 
paid to satisfy the decree. Held, that the plaintiffs 
were entitled to recover. Periatambi Udayin v 
Vellaya Goundan . I. L. R. 21 Mad* 400 

, 127 * — Agreement before 

decree by the decree-holder not to recover costs whmh 
the decree might award— Question to be determined in 
execution and not by a separate suit. D and H 
obtained a decree on an award with costs against 
S and L. When they applied for its execution 
against L in order to recover his half share o 
the costs, he pleaded that before the proceedings had 
commenced, the plaintiffs had entered into an aoree- 
ment with him that none of the costs which mlo-ht 
be awarded by the Court should be recovered from 
him. JAM, that the existence and validity of such 
an agreement ought to be determined in execution 
under the provisions of s. 244 of the Civil Procedure 
Code, and not in a separate suit. Laldas Nar in- 
das v. Kishordas Devidas 

I. L. R. 22 Bom. 463 

128. Question as to amount of 

security on stay of execution pending 
appeal. The question as to the amount 
ox security to be given by a defendant against whom 
a decree has been passed, when a stay of execution 
is granted pending appeal, is a question relating to 
the execution of the decree as contemplated' by 
s. 244 of the Civil Procedure Code. Isi-iwioar v. 
Chtjdasama Manabhai . I. L. R. 12 Bom. 30 

129. Claim to attached property 

—Question to be decided in execution — Liability 
of property to be sold in execution. The question 
whether property is liable to be sold in execution 
oi a decree is one to be determined under s. 244 of 
the Code of Civil Procedure. Ghowdhry Wahid Ali 
v Jumaee , 11 B. L. R 149 : 18 W. R 185 , follow- 
ed m principle. Mung-eshur Kuar v. Jttmoona 
Pershad . . I. L. R. 16 Gale. 603 

130. ; Question as to legality of 

purchase by judgment-debtors of right of 
some of decree- holders. Disputes as to the 
legality ^ of the purchase by judgment-debtors 
ot the rights of some of the decree-holders in 
the property to which the decree relates, and the 
extent of the share acquired under the purchase, are 
questions falling within the purview of cl. (c) of 
s. 244 of the Code of Civil Procedure, and must be 
determined by order of the Court executing the 
decree. Khudai v. Sheo Dyal 

I. L. R. 10 All. 570 

131. 


Separate suit — Auction-pur- 
chaser not a representative of either party to a 


digest of cases. 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877) — contd. 


s. 244- 


L QUESTIONS IN EXECUTION OF DECREE 
—contd. 


■suit — Sale in execution of property belonging^ to a 
person other than the judgment-debtor. In execution 
of a decree on a mortgage, certain property was sold, 
which the plaintiff in this suit claimed as his own 
under sale to himself by the sons of the judgment- 
debtor, He applied to the Court to have the sale 
set aside, but, failing in his application, he sued both 
the decree-holder and the auction-purchaser for a 
declaration of his title to the property in question. 
The Assistant Judge held, on appeal, that the suit 
was not maintainable, on the ground that, the 
greater part of the property being included in the 
decree, the question of title ought to have been 
settled in execution-proceedings under s. 244 of the 
Code of Civil Procedure, and not by a separate suit. 
Held, reversing the decision of the Assistant Judge 
that s. 244 did not bar the present suit. It could 
not apply, except as regards property affected by the 
decree, and a part of the property claimed by the 
plaintiff was not included in the decree. Moreover, 
the question in the present suit did not arise between 
the parties to the former suit, or their representa- 
tives. Shivbam Chintaman v. Jivcr 

I. Ii. R. 13 Bom. 34 


132. — Separate suit 

* on disallowance of ob jection to execution. In execu- 
tion of a decree, the defendant, who was sued as 
the representative of her deceased brother, objec- 
ted under s. 244 of the Code of Civil Procedure to 
the attachment of certain lands to which she set up 
independent title. The objection was disallowed, 
and the land was sold. She then sued the execution- 
purchaser to set aside the Court-sale, and obtained 
a decree, against which no appeal was preferred. 
She now sued for possession. Held, that the suit 
lay notwithstanding the order under s. 244. Ket- 
lilamma v. Kelappan . I. L. R. 12 Mad. 228 


133. Objection raising 

question of title between party added as representative, 
and the person whom he represents— Order disallowing 
objection. G brought * a suit against I for the 
establishment of her rights as purchaser of certain 
immoveable properties sold in execution of a decree 
obtained against I, and for possession of the same. 
After the settlement of issues,! but before the suit 
was finally disposed of, I died, and his brother J 
was made defendant as his legal representative. 
J consented to the suit being tried on the defence 
raised by I and upon issues already settled. The 
suit was decreed, it being held that G was the 
purchaser. In execution of this decree, under which 
G sought to obtain possession, J objected that he 
was entitled to a half share of some, and to the 
entire sixteen annas of the other, properties, and 
that his brother I had no right whatever in the same. 
This objection was disallowed by the Court execut- 
ing the decree on the ground that it had not been 
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— contd. 


raised in the original suit, and that, as the decree 
has^ been passed in the presence of J , he was not 
entitled now to urge it. Thereupon J brought a 
suit against G to establish his rights. Held, that 
the order passed in the execution proceedings 
disallowing J\s objection was no bar to the suit 
under s. 244 of the Code of Civil Procedure. Kanai 
Lai Khan v. Shashi Bhusan Biswas , I. L. R. 6 Calc. 
777 : S O. L. R. 117 , followed. Gourmoni Dabee 
v. Jtjgxjt Chandra Atjdhikari 

I. L. R. 17 Calc. 57 


134. Right of a 

mortgagee to the benefit of s. 310 A — Appeal against 
order adverse to mortgagee. A mortgagee, being a 
party to a suit, objected that the mortgaged pre- 
mises had been attached and sold in execution of the 
decree and applied to have the sale set aside on 
payment being made by him under Civil Procedure 
Code, s. 3I0A. The purchaser was the decree- 
holder. The application having been refused by the 
Courts of first instance and first appeal, the appli- 
cant appealed to the High Court. Held, that the 
appeal was maintainable, the question being one 
between the appellant and the purchaser (also a 
party to the suit), and the appellant was entitled to 
the relief sought. Srinivasa Ayyangar v. Ayya- 
thorai Pillai . . I. L. R. 21 Mad. 416 


135. — Claims to at- 

tached property — Questions arising between the 
parties or their representatives — Code of Civil Pro- 
cedure { Act XIV of 1882), ss. 278-283. Held by the 
Full Bench : — An objection taken by a person who 
has become the representative of the judgment- 
debtor in the course of the execution of a decree to 
the effect that the property attached in satisfaction 
thereof is his own property, and not held by him as 
such representative, is a matter cognizable only 
under s. 244 of the Code of Civil Procedure, and is 
not the proper subject-matter of a separate suit by a 
party against whom an adverse order may have 
been passed under^ss. 2S0 and 281 as provided by 
s. 283. Held, by the majority of the Full Bench 
(Prinsep, O’Kinealy, and Ghose, JJ.), that ss. 
278 to 283 of the Civil Procedure Code do not cover 
the case of any contest between parties to the suit 
or their representatives on the record of the suit 
in regard to the execution, discharge, or satisfac- 
tion of a decree. The effect of the decision between 
such parties is that the right to enforce or oppose 
execution is determined under s. 244, subject to the 
result of such appeal as is allowed by law. Per 
Prinsep and O’Kinealy, JJ. — S. 244 should be 
liberally construed to prevent litigation. Pun- 
chanun Bttndopadhya v. Rabia Bibi 

I. L. R. 17 Calc. 711 


180. — Claim by legal 

representative to property as his own independently 
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XIV 
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XI V 


1. QUESTIONS IN EXECUTION OF DECREE 
— contd. 

of deceased judgment-debtor — Jus tertii — Civil Pro- 
cedure Code , ss. 234 , 278 , 283. Held by the Full 
Bench (Tyrrell, J., dissenting), that where a 
judgment-debtor dies after the passing of the 
decree, and his legal representatives are brought on 
the record in execution proceedings to represent 
Mm in respect of the decree, questions which they 
raise as to property which they say does not belong 
to his assets in their hands, and as such is not 
capable of being taken in execution, are questions 
which under s. 244 (c) of the Civil Procedure Code 
must be determined in the execution department, 
and not by separate suit. There is no distinction 
in this respect between the position of legal repre- 
sentatives added to the suit before, and those added 
• after, the decree. Under the last paragraph of s. 
234, the Court executing the decree may try and 
determine the question whether property in the 
legal representative’s hands formed part of the 
deceased judgment-debtor’s estate, and finds this 
fact for the purpose of bringing the property to sale 
in execution and giving the auction -purchaser a 
good title under the sale ; and the Court’s order is 
subject to appeal, but not a separate suit under s. 
283. Where the legal representative asserts that 
the property is his own, and has not come to him 
from the deceased judgment-debtor, he cannot set 
up a jus tertii , so as to come in under s. 278 and 
the following sections of the Code. He can only 
do so where he opposes execution against any parti- 
cular property on the ground that, although it is 
vested in him, it is vested in him not beneficially 
by reason of his 1 being the representative of the 
judgment-debtor, but as trustee or executor of some- 
one else. In that case either party may have the 
question of jus tertii determined in a separate suit. 
Rajrup Singh v. Ramgolam Roy , I. L. R. 16 Calc. 1, 
approved. Abdul Rahman v. MuhammadYar, 1. L. 
R. 4 All. 190, and Awadh Kuan v. Rahtn Tiwari , 1. 
L. R. 6 All. 169, overruled. Bahori Lai v. Gauri, 
Sahai I. L . R. 8 All. 626, distinguished. Held, by 
Tyrrell, J. {contra), that where the legal represen- 
tative of a deceased party to the decree appears, not 
in his capacity of legal representati ve contesting a 
question arising between the parties and relating to 
the execution, discharge, or satisfaction of the de- 
cree, but in Ms personal character independent of the 
suit and decree, and prefers a claim under s. 278 on 
the ground that the decree has no operation against 
certain property attached, for reasons personal to 
the objector and antagonistic to all the parties and 
their representatives as such the objector is not 
debarred from bringing a separate suit by the mere 
accident that he is a legal representative in the 
execution proceedings. Seth Chahd Mal v. 

■ v : ‘ . . I. L. R. 12 All. 313 

-vs Application to 
. execute decree against alleged representative of 


s. 244 — contd. 


1. QUESTIONS IN EXECUTION OF DECREE’ 
— contd . 

deceased judgment-debtor — Civil Procedure Code, 
s. 234. In the case of an application under s. 234 of 
the Code of Civil Procedure to execute a decree 
against a person alleged to be the representative of a 
deceased judgment-debtor, it is for the Court which 
passed the decree to decide whether the person 
against whom execution is sought is or is not such 
representative, but it is for the Court executing the 
decree to decide to what extent such person is liable 
as such representative. Srihary Mundul v. Murari 
Chowdhry, 1. L. R. 13 Calc. 257. Seth Shapurji 
Nanabhi v. Shaxxer Dat Dube 

I. L. R. 17 All. 431 


138. 


Decree for sale 


on a mortgage — Mode of intervention of third party 
claiming an interest by succession in the property 
decreed to be sold — Civil Procedure Code {1882), 
s. 278 — Right of suit. Two heirs of a Mahomedan 
woman took possession on her death of certain 
immoveable property left by her to the exclusion of 
the third heir, their sister. They mortgaged that 
property. The mortgagee brought a suit, and 
obtained a decree for sale. After decree, one of the 
mortgagors died, and his sister was brought upon 
the record as his representative. The property was 
sold, and subsequently the sister brought a suit 
against the auction-purchaser for recovery of her 
share in the mortgaged property. Held , that 
s. 244 of the Code of Civil Procedure did not apply,, 
and that the suit was maintainable. Deefholts v. 
Peters , I. L. R. 14 Calc. 631, and Seth Chand Mal v. 
Durga Dei, I. L. R. 12 All. 313, referred to. Sahwal 
Das v. Bismillah Begam . I. L. R. 19 All. 480’ 


139. 


Question as to 


whether property belongs to judgment- debtor or not 
— Grounds of objection to attachment of property 
— Civil Procedure Code, ss. 278 to 2 S3. Where 
the question is whether the property in dispute 
belongs to the judgment-debtor or to his estate or 
not, and the question is raised in a proceeding in 
execution between parties to the suit or their 
representatives, it matters not on what grounds the 
objection is taken to the property being made the 
subject of execution, and the question is one to be 
determined in execution, and s. 244 of the Code of 
Civil Procedure bars a separate suit. Abidunissa 
Khatoon v. Amirunnissa Khatoon , / . L. R. 2 Calc • 
327 : L. R. 41. A. 66, followed. Upendra Bhatta 
v. Ranganatha Bhatta . I. L. R. 17 Mad. 399 


140. • 


- Claim to attached 


property — Order in execution proceedings — Separate 
suit to declare property not liable to attachment. In 
execution of a decree passed against the plaintiff, 
certain property in his possession was attached. 
Thereupon he laid claim to the property on the 
ground that it was service vatan. This claim was 
rejected. The plaintiff then filed a regular suit 
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1. QUESTIONS IN EXECUTION OF DECREE 
- — contd. 

for a declaration that the property was not liable to 
attachment and sale. Held, that the suit was 
barred under s. 244 of the Code of Civil Procedure. 
The Court which originally rejected the plain tiff’s 
claim in the execution proceedings had jurisdiction 
to investigate the claim under cl. (c) of s. 244 of the 
Code. Trimbak Rameao Deshpaxde v. Govinda 
I. L. B. 19 Bom. 328 

141. Claim to attached 

‘property — Scope of s. 244 and questions with which 
it deals. S. 244. presupposes that the questions with 
which it deals are such as can be finally determined 
in the execution proceedings. If they cannot, it has 
no application* The Court should look to the sub- 
stance of the objection, and not to the accident that 
it is put forward by one person rather than another. 
Upendra Bhatta v. Banganatha Bhatta, 1. L . B. 
17 Mad. 399 , considered. Bunchanun Bandopa - 
dhya v. Balia Bibi , I. L. B. 17 Calc. 711, and 
Murigeya v. Hay at Saheb, 1. B. B. 23 Bom. 237, 
referred to. Ramanathan Chettiar v. Levvai 
Makakayar . . I. L. B. 23 Mad. 195 

142. Questio?is arising 

between the decree-holder and the representatives 
of the judgment-debtor — Claims to attached property 
where representative judgment-debtor claims to hold 
the attached property as trustee of third party — Civil 
Procedure Code, 1382, ss. 278-283. The plaintiffs 
sued for a declaration that certain property was 
liable to be attached in execution of a decree 
obtained by them in suit No. 591 of 1888 against 
the estates of one G, deceased, who had been the 
head of a math situate in the Dharwar District. 
The property had been attached in execution, but 
the defendant, who was G' s successor in office, had 
obtained the removal of the attachment on the 
ground that the property belonged to the math and 
not to G personally, and was not, therefore, liable 
to satisfy the decree. The plaintiffs thereupon 
brought this suit. The lower Appellate Court 
passed a decree for the plaintiffs and granted the 
declaration. On second appeal it was contended 
that under s. 244 of the Civil Procedure Code the 
question ought to have been decided in execution of 
the decree in suit No. 591 of 1888, and that a sepa- 
rate suit would not lie. Held on the merits, that 
the decree of the lower Appeal Court should be 
reversed and the suit dismissed. Per Ranade, J . — * 
Where the representative of a judgment-debtor puts 
forward a personal claim to property which is at- 
tached as assets of the judgment-debtor in his hands, 
the investigation of the claim must he made in 
execution under the provisions of s. 244 of the Code 
•of Civil Procedure. But where he asserts that he 
holds the property in trust for, or on behalf of, or as 
manager of some third person or body of persons, or 
• of a religious charity or institution, the claim must 
be investigated under the provisions of ss. 278 to 
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I. QUESTIONS IN EXECUTION OF DECREE 
— contd. 

283, and the order passed therein cannot be chal- 
lenged by an appeal, but must form the subject of a 
separate suit. Per Parsons, J. — Ss. 278 to 283 of 
the Code of Civil Procedure have no reference to any 
claim preferred or objection made by any person 
who is on the record as a party to the suit. When- 
ever a question arises between the representative of 
a judgment-debtor on the record (whether originally 
sued as such or added before or after decree) and the 
decree-holder as to whether property in the hands 
of the representative was of the assets of the 
deceased or not, that question must be determined 
by order of the Court executing the decree under 
the provisions of s. 244. Murigeya v. Hayat 
Saheb . . . I. L. B. 23 Bom. 237 

143. . Possession in 

execution of decree after sale — Question arising be- 
tween the parties or their representatives — Separate 
suit — Appeal. Proceedings for the delivery of pos- 
session to the auction-purchaser, after sale in execu- 
tion of a decree, are proceedings in execution of the 
decree ; and when the application for possession is 
resisted by the legal representative of the judgment- 
debtor on the allegation that portions of the pro- 
perty belonged to him and not to the judgment- 
debtor, the question raised comes under s. 244 of the 
Civil Procedure Code, and must be decided under 
that section, and not by a separate suit. Madhu- 
sudan Das v. Gobinda Peia Chowbhurani 

I.L.B.27 Calc. 34 
4 C, W. NT. 417 

144. - — ■ Claim to pro- 

perty attached in execution of decree — <c Parties to 
the suit 55 — Subsequent suit by a defendant who had 
been exonerated in a former suit — Maintainability 
of such suit. A family consisted of plaintiff’s 
father, first defendant’s father and second defend- 
ant’s grandfather. Plaintiff’s brother died, leav- 
ing a widow. Plaintiff’s father then died and also 
left a widow (plaintiff’s mother), him surviving. 
The brother’s widow brought a suit for maintenance 
against the representatives of the first and second 
defendants’ branches of the family, plaintiff’s 
mother being joined as third defendant. A decree 
was passed against the two first- mentioned defend- 
ants, but plaintiff’s mother was exonerated on the 
ground that, being a female, she was not liable. 
In execution of the decree, certain lands were 
brought to sale and purchased by the brother’s 
widow, who transferred them to another person. 
At the death of plaintiff’s mother, which occurred 
subsequently, the said lands would have vested 
in the plaintiff, who now brought this suit claiming 
that the sales referred to were not binding on her 
(plaintiff), inasmuch as her mother had not been a 
party to the decree under which they had taken 
place. Held, that, where a party defendant in a 
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— contd* . 

suit is exonerated from such suit, the suit being 
dismissed against him, and decree passed against 
a co-defendant in the suit, and in execution of that 
decree property belonging to, and in the possession 
of, the defendant who was so exonerated from the 
suit is^ attached and sold, the latter is not entitled 
to maintain a suit for recovery of possession of the 
property, and the question of his claim to, and to 
recover possession of, the property is a question 
falling within s. 244 of the Code of Civil Procedure, 
so as to debar him from maintaining such suit. 
Gadicherla China Seetayya v. Gadicherla Seetayya , 
J, L. B. 21 Mad. 45, explained. Ramaswami 
SaSTBTTLU v. Kameswakamma 

I. Is. R. 23 Mad. 361 

See Gadicherla China Seetayya v. Gadi- 
cherla Seetayya . I. Is. R. 21 Mad. 45 

145. Parties to suit — 

Alteration of decree by Court executing decree. The 
plaintiff purchased a one-gunda share in estate 
No. 831 and obtained a decree for possession 
against the defendants. While the plaintiff’s suit 
•was pending, and before he took out execution under 
the said decree, partition proceedings took place. 
By the partition-proceedings the defendant’s in- 
terest in the estate No. 831 w T as converted into a 
smaller estate, No. 2218, in lieu of their share of the 
whole estate. The plaintiff then brought a separate 
suit to have it declared that the defendants’ interest 
in estate No. 831 had passed to estate No. 2218. 
Held, that the suit was not barred by s. 244 of the 
Civil Procedure Code. The required transformation 
of the defendants’ interest could not be effected 
without altering the decree which was given in the 
farmer suit. The question that arose in the suit, 
although it was one between the same parties as 
those in the former suit, could not be regarded as a 
question relating to the execution of the decree in 
the former suit, and therefore the Court in execution 

, proceedings had no authority to make the necessary 
alteration in the decree. Krishna Roy-y. Jawahir 
Singh . . . I. L. R. 20 Cale. 260 

146. Order cancelling 

an execution- sale of land — Subsequent suit for pos- 
session brought by judgment-debtor. A decree-holder 
attached land of his judgment-debtor and brought 
it to sale and himself became the purchaser in execu- 
tion of his decree. The purchase having been made 
without the permission of the Court, the sale was set 
aside on the application of the judgment-debtor, 
who now sued to recover possession of the land. 
Held , that the suit was not maintainable under Civil 
Procedure Code, s. 244. Viraraghava v. Venkata 

I. D. R. 16 Mad. 287 

147, — Purchaser of land 

sold in execution — Confirmation of sale — Objection of 
unsaleability. A judgment-debtor having died 
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before the decree was executed, his sons were 
brought on to the record as his representatives* 
Ancestral property of the judgment-debtor was then 
brought to sale in execution and purchased by the 
decree-holder, and the sale to him was confirmed. 
Subsequently the judgment-debtor’s sons objected, 
under Civil Procedure Code, s. 244, that the property 
which had been brought to sale was not liable to be 
sold in execution. Held, that the objection was 
rightly made under s. 244, and a separate suit was 
not necessary for the purpose of an adjudication on 
it. Krishnan v. Arttnachalam 

I. L. R. 16 Mad. 447 

148. Question of valid- 

ity of sale of an occupancy holding not transferable 
by custom in execution of a decree for arrears of 
rent obtained by a co-sharer landlord — Bengal 
Tenancy Act (VJU of 1885), ss. 22, 65, 73, and 
188. An occupancy holding which is not transfer- 
able by custom, as also the interest of the judgment- 
debtor in the said holding, are not saleable in execu- 
tion of a decree for rent obtained by only some of 
several co-sharer landlords. Bhiram AU Shaik 
SMJcdar v. Gopi Kanth Shaha, I. L. B. 24 Calc. 355 , 
referred to. A judgment-debtor, whose occupancy 
holding, which was not transferable by custom, had 
been sold in execution of a decree for rent obtained 
by some of the co-sharer landlords, objected to the 
application made by the auction-purchaser after 
the confirmation of the sale for delivery of posses- 
sion of the said holding, on the ground that the sale 
was illegal. Held, that the confirmation of sale was 
no bar to the application that was made by the 
judgment- debtor to have it declared that in execu- 
tion of such a decree the holding could not be sold, 
the question being one which related to the execu- 
tion, discharge, and satisfaction of the decree. 
Basti Bam v. Fattu, 1. L. B. 8 All. 146, referred to. 
Dtjrga Charan Mandal v. Kali Prasanna 
Sarkar . . . I. L. R. 26 Cale. 727 

S C. W. NT. 586. 

149. Sale by mort- 

gagee in execution of decree — Sale contrary to pro- 
visions of s. 99 ^Transfer of Property Act. Property 
subject to a mortgage having been sold by the mort- 
gagee as holder of a decree against the mortgagors, a. 
separate suit was brought by the mortgagors to set 
aside the sale as being in contravention, of s, 99 of 
the Transfer of Property Act. On objection being 
taken that the suit was not maintainable, the matter 
being one for determination in execution proceeding 
under s. 244 of the Code of Civil Procedure :-—Held 9 
(i) that, although the sale was contrary to the 
provisions of s. 99 of the Transfer of Property Act,, 
that section being for the benefit only of a particular ' 
class of persons, n a mely, those concerned with a 
right to redeem mortgaged property, such a sale wa& ; 
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not void, but voidable ; (ii) that the question, being 
one arising between the parties to the suit wherein 
the sale was made and relating to execution, could 
not be raised and decided in a suit, but should be 
raised and tried only in execution proceedings taken 
under s, 244 of the Code of Civil Procedure, and the 
sale set aside if such relief were not, for any reason, 
barred ; (iii) that the sale having been confirmed, 
such confirmation was final, and precluded the 
mortgagors from seeking the relief to which they 
would otherwise have been entitled ; and (iv) that, 
notwithstanding such sale and confirmation, the 
mortgagors might not be precluded from suing to 
redeem the mortgaged property on payment of the 
amount given credit for by the mortgagee in respect 
of the sale. Mayan Pathuti v. Pakhran 

I. L. B. 22 Mad. 347 

150. i —Question of sale- 

ability of occupancy holding in execution of decree — 
Transfer ability of cccupancy holding according to 
custom or usage , When an application is made to 
execute a decree for money by the attachment and 
sale of an occupancy holding, the judgment-debtor 
is entitled, under s. 244 of the Civil Procedure 
Code, to raise the question as tc whether the holding 
is saleable according to custom or usage, and to have 
that question determined by the Court executing 
the decree. Majed Hossen v. Raghubttu Chow- 
dhby . . . . I. L. B. 27 Calc. 187 

151. _ Question for 

Court executing decree — Question between decree- 
holder and judgment-debtor as to saleability or other- 
wise of an occupancy holding. Under s. 244 of the 
Civil Procedure Code, the question as to the sale- 
ability or otherwise of an occupancy holding be- 
tween the decree-holder and judgment-debtor can 
be determined in the execution proceeding. Durga 
Char an Mandat v. Kali Prasanna SarJcar , I. L. R. 
26 Calc. 727, and Bhiram Ali ShaiJc Shilcdar v. Gopi 
Kanth Shaba, I. L. R. 24 Calc . 355 , referred to. 
Gahak Khalifa Bipaei Kashimtjddi Jamadak 

X.L. B. 27 Calc. 415 
4 C. W. X. 557 

152. Suit for adminis- 

tration in respect of barred decree— Mortgage decree 
— Transfer to High Court for execution — Application 
for execution by sale— Civil Procedure Code {1382), 
ss. 227 and 2 3C — Transfer of Property Act (/F of 
1882), ss. 67 and 99 — Limitation Act {XV of 1877), 
Sch. II, Arts. 122, 179, and 180. On the 29th 
September 1882, a decree was obtained against the 
defendant’s husband in a suit on a mortgage by the 
latter, dated the 6th April 1880. On the 27th July 
1883, an order was made for transfer of the decree to 
the High Court for execution. On the 8th April 
1886, the mortgagee applied to the High Court for 
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execution by attachment of the mortgaged pro- 
perties, and in the same year an order for attach- 
ment was made. I he mortgagee died in April 1 892, 
and on the 20th August 1894, the plaintiff (his 
widow' and administratrix) applied to the High 
Court for an order absolute for sale of the mortgaged 
properties under s. 89 of the Transfer of Property 
Act. On the 5th J anuary 1895, the application was 
refused on the ground that the mortgaged properties 
were outside the territorial jurisdiction of the High 
Court. The plaintiff then instituted the present 
suit, in w r hich sbe sought {inter alia) administration 
of the estate of the mortgagor (who had died before 
the mortgage suit w r as filed), and asked for the sale 
of such properties as might be found subject to such 
mortgage. Held (affirming the decision of Sale, 

J. ), that the suit was not maintainable by reason of 
the provisions of ss. 230 and 244 of the Civil Pro- 
cedure Code, the questions arising in the suit being 
such as should have been determined in execution 
of the decree, and not by a separate suit. Joge- 
maya Dassi v. Thace:omo]s t i Dassi 

I. JL. B. 24 Calc. 473 

153. Question as to 

the appointment of a manager of the property of 
a religious institution — Right of appeal . A decree 
of the High Court declared its holder entitled as 
the Pandara Samiadhi, or religious chief, of an 
adhinam, to see that a competent person, from 
among the Tambirans who had received initiation 
at that institution, was appointed to fill the then 
vacant office of Tambiran, managing certain maths. 
The decree directed that the Pandara should name a 
Tambiran of his adhinam for the office, whom, after 
inquiry as to his fitness, the subordinate Court 
should appoint. If that Court found him unfit, it 
was to appoint a Tambiran of that add inam upon its 
own selection. In execution the Pandara named 
a Tambiran for the office, but died before the 
inquiry as to his fitness. His successor, as head of 
the adhinam, petitioned to withdraw the nomina- 
tion, naming another Tambiran. The subordinate 
Court made an order disallowing the withdrawal, 
and, after inquiry as to the fitness of the first 
named Tambiran, appointed him to the office. 
The High Court, on the Pandara’ s appeal, decided 
the first nomination had been competently with- 
drawn, and directed an inquiry as to the fitness of. 
the person secondly named, finding on the evidence 
that the first-named was not fit. Held, on the 
appeal of the Tambiran first-named, that the 
question as to his right was one that had arisen 
between the parties to the suit, and related to the 
execution of the decree within the meaning of s. 244, 
sub-s. (c), Civil Procedure Code, and that he could , 
appeal from the order made. PonnAmbala 1 
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CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877)— contd. 
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1. QUESTIONS IN EXECUTION OF DECREE 
— - contd . 

TaMBIRAR V. SlVAGRANA DESIKA GRARA SAM- 
BANDHA PAHDARA SARRADHI 

I. L. R. 17 Mad. 343 
L. R. 21 1. A. 71 


154. 


Second suit for 
•Decree in former 


Restitution of Conjugal Rights- 
suit not executed — Subsequent voluntary cohabitation 
followed again by desertion — Satisfaction of decree — 
Cause of action— Husband and ‘Wife. Plaintiff 
obtained a decree against bis wife for restitution of 
conjugal rights in 1885 which was never executed. 
In 1887, however, she returned to his house, and 
stayed with him for two months. She afterwards 
deserted Mm again. Thereupon the plaintiff filed 
a second suit for restitution of conjugal rights. 
Held, that the suit was not barred either under s. 13 
or s. 244 of the Code of Civil Procedure. A second 
withdrawal from cohabitation constitutes a fresh 
cause of action. Kesha vlal Girdharlal v. Bai 
Parvati . . . I. L. R. 18 Bom. 827 


155 . 


- Objection by re- 


presentative of party to the suit to the jurisdiction 
of the Court which passed the decree. S. 244 of the 
Code of Civil Procedure applies as well to a dispute 
arising between the parties contemplated by that 
section in relation to the execution of a decree after 
it has been executed, as it would to a dispute 
between such parties relating to the execution of a 
decree before it had been executed. It is com- 
petent to the Court charged with the execution of a 
decree to consider the question as to whether the* 
Court which passed the decree had jurisdiction to 
pass it, unless the decree itself precludes that 
question. Muhammad Salaiman Khan v. Fatima, 
I. L. R, 11 All. 314, and Musa Haji Ahmed v. Pur- 
manand Nursey, I. L. E. 15 Bom . 219, referred to. 
Imdad Ali v. Jagar Lal . I. L. R. 17 All. 478 

156. — — — Suit for Mesne 

Profits subsequent to partition — Right of suit — 
Decree in suit for partition not giving mesne pro- 
fits. Where a decree for partition is silent about 
mesne profits subsequent to the institution of the 
suit, a party is at liberty to assert his right to such 
profits by a separate suit. S. 244, para. 2, of the 
Code of Civil procedure, expressly reserves such a 
right of suit. Bhivrav v. Sitaram 

I. L. R. 19 Bom. 532 

157, Suit for Contri- 

bution against joint judgment-debtor. S. 244 of 
the Code of Civil Procedure does not apply to a suit 
brought by one of two joint judgment-debtors who 
has been compelled to satisfy the decree in full 
against the other joint judgment-debtor for con- 
tribution, the liability being one which could not 
have been decided in execution of decre e. Ram 
Sarar Parde v. Jarki Parde 

I. L. R. 8 All. 106 


1. QUESTIONS IN EXECUTION OF DECREE 
— contd. 


158. 


-Decree incapable 


of execution by reason of events subsequent to decree 
—Decree giving an option to the parties. A partition 
suit brought by a son against his father was referred 
to arbitration. On the 9th January 1 890, the award 
was published, and, on the 27th March 1890, the 
defendants moved for and obtained a decree in 
terms of the award. By this decree it was ordered 
that, in satisfaction of the plaintiff’s claim, the 
defendant should pay to Mm B 1,05,000 in the 
manner therein stated, viz., K40,000 to be paid 
forthwith, and the balance of R65,000 to be paid 
“ upon the plaintiff delivering to the defendant 
certain specified property, which included two 
vessels or buglows, called respectively the Nasri and 
SambuJc In no event was defendant to be 
required to pay the R65,000 before the I5th Novem- 
ber 1890. At the date of the decree the vessel 
Sambuh was at sea on a voyage, and, on the . 8th 
June 890, while still on the voyage she was lost. 
On the 15th November 1890, the plaintiff’s at- 
torneys demanded payment of the balance of 
R65,000. They offered to deliver the other 
properties specified in the decree, but stated 
that the vessel Sambuh had been lost. They 
offered to pay its value, which they estimated 
at R1,0Q0. The defendants, however, de- 
manded the delivery of the buglow, which they 
stated to be worth a very large sum. The 
defendant having, under the circumstances, 
refused to pay the R65,000 the plaintiff applied for 
execution of the decree, which was refused. He 
then obtained a rule calling on the defendant to 
show cause why the decree of the 27th March 
should not be amended or rectified by stating 
therein the amomit of money to be paid to the 
defendant as an alternative, if delivery of the vessel 
Sambuh could not be made, such delivery having 
become impossible. That rule was discharged. 
The plaintiffs then took out a summons calling on 
the defendant to show cause why an order should 
be made, under s. 244 of the Civil Procedure Code, 
directing the plaintiffs to pay to the first defendant, 
in lieu of the delivery of the vessel Sambuh, such 
sum of money as might be fixed by the Court as the 
value of or compensation for the loss of the vessel 
Sambuh in the decree mentioned, and why an order 
should not be made that on payment of such sum 
and delivery of the other properties mentioned in 
the decree which the plaintiffs were to deliver under 
the decree to the first defendant on payment by the 
latter to them of R 65,000 the first defendant should 
pay to the plaintiffs R 65,000 and interest thereon 
from the 15th day of November 1890, mentioned in 
the said decree, and, in the event on its being held 
that the first defendant was not bound to pay the 
said sum of R65,000, then why an order should not 
be made that the property mentioned in the decree 
wMch the plaintiffs were to hand over to the first 
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1. QUESTIONS IN EXECUTION OF DECREE 
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defendant on payment of R65,000 should not be 
retained, used, and appropriated, absolutely by the 
plaintiffs for their own use and benefit, freed and 
discharged of all claims on the part of the first de- 
fendant, and why the first defendant should not be 
directed to withdraw the claim made by him to a 
debt of R22,000, or thereabouts, mentioned in an 
affidavit of one Ahmed bin Essa Khaliffa, and why 
such further or other order as to the Court might 
seem fit and the justice of the case may require 
should not be made in the premises and in relation 
to the properties mentioned in the decree which were 
to be delivered over by the plaintiffs to the first 
defendant on receiving from him R65,000, and why 
in the alternative this suit should not be restored 
and placed on the board for trial. It was contended 
by the plaintiff that the questions raised in the 
summons were questions arising in execution to be 
dealt with by a Judge in chambers under s. 244 of 
the Civil Procedure Code, and that a fresh suit was 
not necessary. Held, dismissing the summons, 
that the application was not one in execution of a 
decree, nor was the question one arising in the 
course of execution, but that the decree having 
become incapable of execution, the summons asked 
the Judge to decide what were the rights of the 
parties in consequence of its non-execution. Held, 
also (as to the part of the summons asking for 
restoration of the suit), that the matters in issue in 
the suit had been fully heard and determined, and 
the rights of all parties had been settled by the 
decree, and consequently there was nothing further 
to be tried. The Court could not in this suit, after 
passing a decree, proceed to ascertain the rights of 
the parties under a state of facts quite different 
from those which appeared in the pleadings and 
arising subsequently to the decree. Ahmed bin 
Shaik Essa Khaliffa v. Essa bin Khaliffa 

I. L. R. 18 Bom. 405 

159. Application of section 

S. 224, Civil Procedure Code, does not apply to the 
case of execution proceedings held under the Public 
Demand Recovery Act. Earn Tarak Hazra v. 
Mosahohali Khan , 6 G. W. N. 246 ; and Janki 
Has v. Earn Golam Sahu, 6 0, W. N. 331 , relied 
upon. Ramktjp Sahay v. Khushal Misser (1902) 

6 C. W. 1ST. 630 

160. Adjustment of decree— 

Adjustment of decree , not out of Court , but by another 
decree superseding the earlier one, effect of. If a decree 
is adjusted by compromise out of Court, the adjust- 
ment has to be notified to the Court ; and, if it is 
not so notified, it would be ineffectual ; but an 
adjustment of a decree, effected not out of Court 
but by another decree, itself as binding as the earlier 
one and superseding the earlier decree, can be given 
effect to. Earn Hoyal Banerjee v. Earn Hari Pal , 


CIVIL PROCEDURE CODE, ACT XIV 

OP 1882 (ACT X OP 1877)— contd. 

s. 244 — contd. 

1. QUESTIONS IN EXECUTION OF DECREE 

— contd. 

2. L. E. 20 Calc. 32, distinguished. Basudeb 
Giri v. Rrojq Mohan Jana ( 1902) 

7 C. W. X. 54 

# 1^1 » Compromise — Sale in execu- 

tion of decree — Suit to set aside compromise and sale. 
In execution of a money decree, the decree-holders 
attached and brought to sale the interest of their 
judgment-debtor in a certain village, and themselves 
purchased it. An objection to the sale was raised 
by the judgment-debtor ; and, while such objection 
was pending, the judgment-debtor’s son is said to 
have entered into a compromise, whereby it was 
agreed that the decree-holders should take the 
village in full satisfaction of their decree, though it 
had, in fact, been sold for only about three-quarters 
of the decretal amount, and that the sale should be 
confirmed on those terms. The judgment-debtor 
subsequently filed a suit against the decree-holders, 
asking for a declaration that the said compromise 
and the confirmation of sale were collusive and 
invalid, and were null and void, and ineffectual as 
against the plaintiff. Held , that such a suit was 
barred by the operation of s. 244 of the Code of Civil 
Procedure. Prosunno Coomar Sanyal v. Kasi Has 
Sanyal, L. E. 19 I. A. 166 , referred to. Adhar 
Singh v. Sheo Prasad (1898) 

L. R. 23 All. 209 

162. — _ — — Contract in derogation of 

decree— Civil Procedure Code ( Act XI V of 1882), s. 
244. The Court executing a decree cannot go 
behind it or question its validity. Chintaman Bin 
Vithoba v. Chintaman Bajaji Heb, I. L. E. 22 Bom. 
475 ; Dhani Earn Mahata v. Luchmeswar Singh, I. 
L. R. 23 Calc. 639 ; Mukund Harshet v. Haridas 
Khemji, I. L. E. 17 Bom. 23, relied upon. A 
contract made between the parties to a suit, in 
derogation of a decree which may be passed in 
future, cannot form the subject of an inquiry under 
s. 244, Civil Procedure Code, in a proceeding for 
the execution of the decree ; an agreement not 
to execute a decree, if effect is sought to be given to 
it in execution proceedings, must be a transaction 
between the parties subsequent to the decree. 
Questions under s. 244, cl. (c), relating to the 
execution of a decree and arising between the 
parties to a suit in which the decree was passed or 
their representatives, must be such as have refer- 
ence to matters arising subsequent to the passing of 
the decree, and not antecedent to it. Chhoti 
Narain Singh v. Rameshwar Koer (1902) 

6 C. W. J5L 796 

163. - — Fraud — Allegation of fraud in 

application for setting aside sale. No second appeal 
lies from an order setting aside a sale under s. 312, 
Civil Procedure Code, although an allegation of 
fraud is made in the application for setting aside 
the sale when no attempt is made to substantiate 
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h QUESTIONS IN EXECUTION OE DECREE 
— contd . 

the allegation. Eajoni Kant BagcM v. Hossain 
Uddin Ahmed , 4 C. W. N. 538, discussed and 
explained. Nava. Kumar Royv. Golam Chunder 
Dey, 1. L. B. 18 Calc. 422 ; Abhoya Dassi v. Pudmo 
Luchun Mondol, I. L. B. 22 Calc . 802 ; and Dawa- 
nay again Pillai v. Bangasami Ayar, I. L. B. 19 
Mad. 29, followed. Umakahta Roy v. Dino Nath 
Sanyal (1900) 

I. L. R. 28 Calc. 4 : s. c. 5 C. W. N. 124 

104. — Auction-purcha - 

ser. When a judgment-debtor applies to have an 
execution-sale set aside, alleging fraud on the 
part of the auction -purchaser, who happens to be 
his agent, and such application is opposed by the 
decree-holder, the question to be determined must 
be investigated under s. 244, Civil Procedure Code, 
although no fraud may be alleged as against the 
decree-holder himself. The fact that the judgment- 
debtor may be entitled to equitable relief against 
the auction-purchaser, by a regular suit for recon- 
veyance of the property acquired by fraud, does 
not oust the jurisdiction of the Court to set aside 
the sale on the ground of fraud under s. 244, Civil 
Procedure Code. In determining whether an. 
application to set aside a sale comes within the 
scope of s. 244, Civil Procedure Code, or not, the 
point to be considered is, whether there is a contest 
regarding the validity of the sale between the 
parties to the suit. Prosunno Kumar Sanyal v. 
Kali Das Sanyal , 1. L. B. 19 Calc. 683 ; Hira Lai 
Ghosh v. Chunder Kant Ghosh, 3 C. W. N. 403 ; 
Kumbalinga v. Ariaputra, 1. L. B. 18 Mad. 436 ; 
and Nemai Chand Kanji v. Deno Nath Kanji, 2 
C. W. N. 691, referred to. Adhar Mani Dassi 
v. Momotha Nath Bose (1901) 

0 C. W. NT. 279 

105, Fraud by decree- 

holder — Confirmation of sale. A judgment-debtor 
is entitled, by an application under s. 244, Civil 
Procedure Code, to have an execution-sale of his 
properties set aside if he alleges and proves fraud 
on the part of the decree-holder, though no fraud is 
alleged or proved against the auction- purchaser, 
who is a stranger to the suit. Prosunno Kumar 
Sanyal v. Kali Das Sanyal, I. L . R. 19 Calc. 683 ; 
Nemai Chand Kanji v. Deno Nath Kanji , 2 C. W. 
N. 691 ; Hira Lai Ghosh v. Chunder Kant Ghose, 

3 C. W. N. 403 ; and Durga Charan v. Chandra Nath, 

4 C. W . N. 541, followed. When, during the 
pendency of an application under s. 244, Civil Pro- 
cedure Code, to set aside an execution-sale, the 
sale is confirmed, such confirmation is no bar to 
the maintenance of the application, even though 
the auction-purchaser is a stranger to the suit. 
The decision of the Privy Council in Prosunno 
Kumar Sanyal v. Kali Das Sanyal, I. L.B.19 Calc. 
683, must he taken to have overruled in effect the 
Full Bench case of Mohendra Narain Chaturaj 
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OP 1882 (ACT X OE 1877)— contd. 

- s. 244 — canid. 

1. QUESTIONS IN EXECUTION OE DECREE 
— contd. 

v. Gopal Mondul, 1. L. B. 17 Calc. 769 , Rhuban 
Mohan Pal v. Rajah Peary Mohun Mukerjee, 3 
C. TP. N. 399, followed. Khirode Sundari Debi 
v. Jnanendra Nath Pal Chaudhuri (1901) 

6 C. W. NT. 283’ 

160. — Execution of 

decree — Suit for cancellation on the ground of fraud in 
a sale held in execution of a decree — Proper remedy 
by application. Certain judgment-debtors brought 
a suit against the decree-holders and the auction- 
purchaser for cancellation of a sale held in execution 
of a decree, upon the allegation that the sale in 
question had been brought about by fraud, the 
decree having in fact been previously satisfied. 
Held , that such a suit would not lie, the plaintiffs 5 
remedy being by application under s. 244 of the Code 
of Civil Procedure. Prosunno Coomar Sanyal v. 
Kali Das Sanyal, L. R. 19 I. A. 166 ; Dhani Bam 
v. Chaturbhuj, I. L. B. 22 All. 86 ; Daulat Singh v. 
Jugal Kishore , 1. L. B. 22 All. 108 ; Bhuban Mohun 
Pal v. Nunda Lai Dey, 1. L. B. 26 Calc. 324 ; and 
Moti Lai Chakrbuity v. Bussick Chandra Bairagi. 
I. L. R. 26 Calc. 326, referred to. Mathura Das 
v. Lachman Ram (1902) . 1. L. R. 24 All. 289 1 

107. _ . Improvements — Execution 

proceedings — Question raised as to whether improve- 
ments attached in execution were property of deceased 
judgment-debtor or of his representatives in their 
own right. A question as to whether improvements 
on land attached in execution of a decree are pro- 
perty of a deceased judgment-debtor which has 
come to the hands of his representatives as such, or 
belong to the representatives in their own right, can 
be and ought to be decided under s. 244 (c), and not 
by separate suit. Vengapayyan v. Karimpanakal 
Parvati (1902) . . I. L. R. 26 Mad. 501 

108. —Leave to bid at sale — Civil 

Procedure Code , ss. 244 , 294 — Procedure— Suit to set 
aside sale in execution on the ground that the real 
purchasers were the decree-holders who had not obtained 
leave to bid — Proper remedy by application. The 
plaintiff sued to set aside a sale of certain property 
in execution of a decree against him, on the grounds 
that the sale proceedings had been secretly 
brought about without the knowledge of the plaint- 
iff, and that the certified auction purchasers were 
benamidars for the decree-holders, who had not 
obtained permission to purchase. Held, that, 
under the above circumstances, the plaintiff’ s 
remedy was not by suit, but by application under 
s. 244 and the last clause of s. 294 of the Code of 
Civil Procedure. Viraragghava Ayyangar v.Venka - 
tacharyar, 1. L. B. 5 Mad. 217 ; Viraraghava v. 
Venkata, I. L. R. 16 Mad. 287 ; Chintamanrav 
Natu v. Vithabai, I. L. B. 11 Bom. 588 ; Genu v, 
Sakharam, 1. L. R. 22 Bom. 271 ; Subbarayudu v.. 
Kotayya, I. L. B. 15 Mad . 389; Mahomed Gazee 
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Chowdhry. v. Bam Loll Sen , L L. B. 10 Calc. . 151; 
Mohendro Narain Chaiuraj v. Gopal Mondul , 1, L. 
B, 17 Calc, 769 ; Prosunno Kumar Sanyal v. Kali 
Das Sanyal , 1, L. B. 19 Calc, 6 S3 ; and Bhubon 
Mohun Pal v. Nunda Lai Bey , I. L, B. 26 Calc. 324, 
referred to. Dubga Kunwar v. Balwant Singh 
(1901) . . . I. L. R. 23 All. 478 

169. - - Mistake — Civil Procedure Code 

(Act XIV of, 1882), ss. 244 , 578, 623 — Execution 
proceedings, re-opening of — Mistake in calculating 
amount due — Jurisdiction, Where the Court passed 
an order in an execution case, stating that the case 
had been disposed of by reason of both sides having 
represented to the Court that the decree had been 
satisfied : Held, that an application to allow the 
execution proceedings to be re-opened was maintain- 
able under s. 244, Civil Procedure Code, on the 
ground that the decree-holder had acted under a 
mistake of calculation in fixing the amount that 
was due. Fakaruddin Mahomed Ahsan v. The 
Official Trustee of Bengal, 2. L. B. 10 Calc, 538, 
distinguished. Where such an application was 
made by the decree-holder, referring to both ss. 
244 and 623, Civil Procedure Code, and the first 
Court thought that the latter section was inapplica- 
ble, and re-opened the proceedings under s. 244 : 
Held , that, even if s. 623 only was applicable, the 
order of the first Court could not, having regard to 
s. 578, Civil Procedure Code, be interfered with in 
appeal, Nilratan Khasnopish v. Ram Rutton 
Chatterji (1901) . . 5 C. W. NT. 627 

170. Mortgage — Purchase of mort- 

gaged property by mortgagee— Application by purchaser 
to recover possession as against defendants who held 
possession under prior sale based on prior mort- 
gage— Question raised whether purchaser could 
recover possession without first paying to defendants 
amount of prior mortgage — 44 Execution and en- 
forcement of decree”— Appeal. A mortgagee ob- 
tained a decree directing the sale of property in the 
possession of certain defendants, subject to a prior 
charge thereon. At the sale in execution of that 
decree, the mortgagee purchased the property. He 
now sought to recover possession of it from the 
defendants, the question raised being whether, 
under the terms of the decree, he was entitled to he 
put into possession without paying the amount of 
the prior charge, the defendants so dispossessed 
being at liberty to bring a separate suit to enforce 
the charge. Held, that the question thus raised 
between the decree-holder (purchaser) and the 
defendants related, within the meaning of s. 244 (c) 
of the Civil Procedure Code, to the execution or 
enforcement of the decree against these defendants, 
and an appeal lay from an order passed thereon. 
Per Moore, J . — Even if the purchaser had not been 
also the decree -holder, he would have been a 
representative of a judgment -deb tor. Per Bha- 
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shi am Ayyangar, J . — The order was not the less 
an order under s. 244, because it was also 
passed under ss. 318 and 334 of the Code. 
Kasinatha Ayyar v. Uthttmansa Rowthan 
( 1901) . . . I. L. R, 25 Mad. 529 

171. Second Appeal — • 

Civil Procedure Code {Act XIV of 1882), ss. 244 and 
588— Decree, execution of — Order absolute for fore- 
closure. When an order absolute for foreclosure of 
mortgaged property has been made, any question 
that arises afterwards as to that order absolute is not 
a question relating to the execution of a decree, 
within the meaning of s. 244 of the Civil Procedure 
Code. Therefore no second appeal lies from an 
order disposing of such a question. Akikunnissa 
Bibee v. Boop Lall Dass , I. L. R. 25 Calc. 133, refer- 
red to. Tara Pado Ghose v. Kamini Dassi (1901) 
I. L. R. 29 Calc. 644 

! 172. Civil Procedure 

Code ( Act XIV of 1882), ss. 244, 258 — Decree — 
Order — Appeal — Mortgage decree , question regarding 
satisfaction of, when no application for execution 
pending. Where a Court deals with a question 
relating to the discharge or satisfaction of a decree, 
it may be said to be executing the decree in the 
sense of s. 244, Civil Procedure Code, although no 
formal application for execution may have" been 
made to it ; and an order passed by the Court is a 
decree, and is appealable. Ram Kamlessuri 
Persead Singh v. Sukhan Singh (1902) 

7 C. W. TSt. 172 

173. — — Parties — Execution of decree 

— Party to suit in which the decree was passed — Party 
against whom no decree was passed not precluded 
from bringing a suit. S. 244 of the Code of Civil 
Procedure presupposes a decree enforceable by the 
decree-holder against the person between whom and 
the decree-holder the question referred to therein 
arises. It has no application to questions arising 
between the decree-holder and persons against whom 
there is no decree to he executed. Where, therefore, 
certain persons had intervened in a suit as defend- 
ants, and the suit was disposed of without any 
decision of the claim set up by them, and without 
any decree being passed affecting them, it was hell 
that they (or their assignee) were not precluded' 
from bringing a suit tc have released from attach- 
ment the property claimed by them in the former 
suit, but as to their title, to which there had been no 
adjudication. Chowdhry Wahed Ali v. Jumaee 
11 B.L. B. P. C. 149, followed. Nagamuthu v. Sava- 
rimuthu, I. L. R. 15 Mad. 22 6 ; Gour Kishore Chow- 
dhry v. Mahomed Hassim Chowdhry, 10 W. B. C. 
B. 191 ; Kameshwar PershadY. Bun Bahadur Singh, 
I. L. B. 12 Calc. 458 ; Mashi-ullah v. Kifayti 
Weekly Notes {1893) 67 ; Jangi Nath v. Phundo ... 
I. L. B. 11 All. 74 ; and Mukarab Husain v. 


( 1751 ) 


DIGEST OF CASES. 


( 1752 ) 


■'•CIVIL PROCEDURE CODE, ACT XIV 
OE 1882 (ACT X OE 1877)— contd. 

— s. 244 — conid. 

I, QUESTIONS in execution of decree 

— conid, ■ 

MurmaUun-nissa, I . L. R. 18 All. 52, approved. 
Bamaswami Sastrulu v. Kamesuaramma, 1. L . B. 28 
Mad. 361 ; Sanhamvadivammal v. Kumarasamya , 
I, L. B. 8 Mai. 473 ; Vibhudapriya TMrthasami 
v. Vidianidhi TMrthasami , I. L. B . 22 Jfad. 131 ; 
and Gowri v, Vigneshvar, 1. L. B. 17 Bom. 49, dis- 
sented from. Basil Bam v. Fattu, I. L. B. 8 All. 
142 ,; Dhani Bam v. Chaturbhuj , Weekly Motes 
(1899) 184 ; and Gadicherla China Seetayya v. 
'Gadicherla Seetayya, I. L. R. 21 Mad. 45, referred 
to, Kalka Prasad v. Basant Ram (1901) 

I. L. R. 23 All. 340 

174. _ Recovery of land — Proceedings 

taken by a 'purchaser under s. 818, relating to the dis- 
charge or satisfaction^} decree — Subsequent proceedings 
■to recover same land from same judgment-debtor — 
Maintainability. The decree-holder in a previous 
suit became the purchaser of certain property 
which was sold in execution of his decree. He 
applied, under s. 318 of the Code of Civil Procedure, 
for delivery of the property ymrehased, but his 
application was rejected as being barred by limita- 
tion. He now brought the present suit to recover 
possession of the land from the present defendant, 
who was the judgment-debtor in the previous suit. 
On the objection being taken that the suit was 
barred by s. 244 : — Held, that proceedings taken by 
the purchaser to obtain possession of the property 
purchased related to the execution, discharge or 
satisfaction of the decree, within the meaning of 
:B. 244, and that the suit must be dismissed. Kat- 
tayat Pathumayi v. Raman Men on (1902) 

I. L. R. 26 Mad. 740 

175. Recovery of money — Execu- 

tion of decree — Question r elating to the execution, dis- 
charge or satisfaction of the decree — Application to 
.recover proceeds of sale from decree-holder after sale has 
been set aside. Held, that an application to recover 
from a decree- holder the proceeds of a sale in execu- 
tion, such sale having been set aside, is an applica- 
tion which falls within s. 244 of the Code of Civil 
Procedure. S. 244 of the Code of Civil Procedure 
.applies as well to a dispute arising between the 
parties after the decree has been executed as it does 
to a dispute arising between them previous to 
execution. Imdad AH v. Jagan Lai, 1. L. B. 17 All. 
478 ; Dhan Kunwar v. Mahtab Singh, I. L. B. 22 
All. 79 ; and Par tab Singh v. Beni Bam, I. L. B. 2 
All. 61, referred to. BamcTihaibar Misar v. Bechu 
Bhagat, I. L. B. 7 All. 641 , distinguished. Col- 
lector of Jaunpur v. Bithal Das (1902) 

I. L. R. 24 All. 291 

178. : — - - Execution of 

decree — Application to recover money realized in 
^execution of a decree subsequently set aside. In 
execution of a decree obtained ex parte, the decree- 
holders realized from their judgment-debtor some 
Rl,300. The judgment-debtor applied, under 
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s. .108 of the Code of Civil Procedure, to have the 
decree set aside. His application was at first dis- 
missed, but on appeal the ex parte decree was set 
aside. The suit was re-heard, and was ultimately 
dismissed. Thereupon the successful defendant 
applied to the Court which had executed the decree 
against him for restitution of the money realized 
in execution of that decree. Held, that the defend- 
ant’s proper remedy was that which he had sought, 
namely, by application in execution, and not by 
separate suit. Dhan Kunwar v. Mahtab Singh, 
I. L. B. 22 All. 79, followed. Saran v. Bhagwan 
(1903) .... I. L. R. 25 All. 441 

177. Release of property — Malabar 

law — Suit against karnavan as manager of tarwad — 
Attachment of tarwad property under decree — Sub- 
sequent order of release — Suit to cancel order of 
release barred by s. 244 of Civil Procedure Code. 
Plaintiff in a suit obtained a decree against the 
k&mavan of defendants, as senior member and 
manager of the tarwad, and attached tarwad 
property in execution thereof. Objection was then 
raised by defendants that the property was not 
liable under the decree, and the property was 
ordered to be released. Upon a suit being brought 
by plaintiff against the defendants for the cancel- 
lation of the last-mentioned order : Held, that the 
suit was not maintainable, by reason of s. 244 
of the Code of Civil 'Procedure. Kamal Kttttj v. 
Ibrayi (1901) . . I. L. R. 24 Mad. 858 

178. — Cause of Action 

— Dispossession — Symbolical possession — Bight of 
suit . Delivery of formal possession in execution of a 
decree for possession gives a cause of action against 
a defendant, who remains in occupation of the 
premises, which may be enforced in a regular suit. 
The defendant, who remains in actual occupation 
notwithstanding execution, must be regarded as a 
trespasser who commits a fresh act of dispossession, 
and this gives a fresh cause of action. Shama 
Char an Chatter ji v. Madhab Chandra Moo Jeer jee, 
I. L. B. 11 Calc. 93, followed. Madhu Sudan Das 
v. Gobinda Priya, 4 C. W. N. 419 ; s. c . 1. L. B. 27 
Calc. 34 ; Azizuddin v. Bamanugra, I. L. B. 14 Calc. 
605 , referred to. Hass an Raja Chaudby v. 
Kailas Chandra Singha (1904) 8 C. W. NT. 49 

179. Agreement pre- 

vious to decree. A obtained a decree for khas pos- 
session of certain land by ousting B. In execution 
thereof B pleaded that there was an agreement 
between him and the decree-holder, previous to the 
decree that he should not be ousted from the land 
and that permanent rights over the same would be 
granted to him by the decree-holder. Held, that 
such a question could not be gone into under s. 244 
of the Civil Procedure Code. Cases can only be 
enquired into under s. 244 when the existence of a 
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decree which is susceptible and capable of execution 
is conceded, and it does not apply to a case where 
the object is to impugn the decree itself or to sejb up 
a case inconsistent with the decree, which it is 
sought to execute. Laldas Narandas v. Kishordas 
Bevidas , I. L . R. 22 Bom . 463, dissented from. 
Benode Lai PahrasM v. Brojendro Kumar Saha, 
I. L. R. 29 Calc. 810, and Chkoti Narain Singh v. 
Rameswar Koer, 6 C . Tf . N. 796, followed. Hassan 
Ali v. Gauzi Ali Mir (1904) 

I. Xi. R. 31 Calc. 179 

180 


181. 


and s. 


and s. 258 — Separate suit — 

Uncertified adjustment suit for staying execution ' 
and declaration of satisfaction — Injunction — Specific 
Relief Act {I of 1877), s. 56. Where a decree is ! 
alleged to be satisfied by an agreement out of Court, ; 
but satisfaction is not certified to the Court, a j 
subsequent suit on the agreement is not maintain- j 
able for a declaration that the amount payable 
under the decree has been paid and satisfied and for 
an injunction restraining the decree-holder from 
executing the decree. S. 244 of the Civil Procedure ; 
Code (Act XIV of 1882) is a bar to such suit ; s. 258 j 
of the Code does not restrict the operation of s. 244. 
Prosunno Kumar Sanyal v. Kali Bas S any at , I. L. R . 
19 Calc. 683 ; Azizan v. Matuh Lai Sahu, I. L. R. 
21 Calc. 437 ; and Bairagidu v. Bapanna, I. L. R. 
15 Mad. 302, followed. Per Hill, J . — The prayer 
for injunction restraining the defendant from 
proceeding with the execution of the decree con- 
flicts with the provisions of s. 56 of the Specific 
Relief Act (I of 1877). Deno Bundho Ntjndy v . 
Hari Mati Dasi (1904) I. L. R. 31 Gale. 480 
s. e. 9 C. W. NT. 395 
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— Objection by judgment-debtor under the attached 
decree — Objection disallowed — Appeal. Mewa Lai 
and another held a money decree against Ram 
Singh. In execution thereof they "attached a 
mortgage decree held by Ram Singh against one 
Ishri Dat. They next applied for the sale of the 
mortgage decree, which they had attached in exe- 
cution of their own money decree. To this Ishri 
Dat objected that the decree had been already 
satisfied. His objection was disallowed, and on 
appeal by Ishri Dat from the order disallowing the 
objection, it was held that no app>eal would lie. 
Ishri Dat v . Mewa Lal (1904) 

I. !>. R. 26 All. 136 


278 — Claim as by 
shebait — Becree for personal debt — Appeal. A claim 
to attached property preferred by the judgment- 
debtor in the capacity of a shebait to a Hindu deity, 
when the decree was obtained against him for Ins 
personal debt, comes within s. 244 of the Civil Pro- 
cedure Code, and not under s. 278. When such a 
claim was investigated summarily as a proceeding 
under s. 278 and the lower Appellate Court held that 
no appeal lay : Held, that the proceedings of the 
first Court under s. 278 of the Civil Procedure Code 
were null and void and without jurisdiction, and the 
first Court was directed to conduct the proceedings 
in the manner directed by s. 244. Panckanan 
Banerjee v. Rabia Bihi, I. L. R. 17 Calc. 711, referred 
to. The investigation having been held in the first 
Court as a proceeding under s. 278, the High Court 
passed the order in exercise of its revisional powers, 
although the matter came before it in second appeal. 
Beg Raj Marwaei and Goeerdhan Marwari v . 
Kundali Debya (1902) . 8C.W. NT. 353 

182. — — — Attachment of 

decree held by the judgment-debtor against a third party 


183. 


Succession Act 


{X of 1865), s. 282 — Execution sale — Suit by subse- 
quent administratrix to set aside decree and sale — ■ 
Fraud or collusion — Rateable distribution — Res 
judicata — Procedure in creditor’ s suit against estate of 
deceased. A decree on an award having been passed 
against an administrator at the instance of a creditor 
of the estate represented by the administrator, cer- 
tain property referred to in the award was purchased 
by the decree-holder in execution proceedings with 
the sanction of the Court. Afterwards an adminis- 
tratrix appointed in the place of the administrator,, 
having brought a suit to set aside the decree and the 
subsequent sale in execution on the ground that 
under s. 282 of the Succession Act (X of 1865) the 
decree -holder was entitled only to a rateable 
distribution among the creditors of the estate. 
Held, that in the absence of fraud or collusion the 
decree and the subsequent sale in execution could 
not be set aside. Held, further, that according to 
ss. 244 and 13 of the Civil Procedure Code (Act 
XIV of 1882) the decree having been executed 
the execution bound the parties and all persons 
claiming through them, and that the question was, 
therefore, res judicata. Per Chandavarkar, J . — 

“ The position of an executor or administrator, as the 
case may be, of a deceased person, as such person’s 
legal representative, in whom all the property of the 
deceased vests as such by virtue of s. 179 of the Suc- 
cession Act, may be said to be similar to that of the 
sebait of an idol.” Prosunno v. Golah, L. R. 2 1. A. 
145, referred to and applied. A creditor’s action 
against the estate of a deceased person should be 
treated as an administration suit. Bai Meherbai 
v. Maganchand (1905) . I. L. R. 29 Bom. 96 

184. — — - “ Representative 5 7 

of judgment-debtor — Rent-decree against recorded 
tenant — Transferee of portion of occupancy holding 
before decree — Right to apply to set aside decree on 
ground of fraud — Right to set aside sale on ground of 
irregularity, s. 311 — “ Person, whose immoveable 
property has been sold ” — Bengal Tenancy Act {VIII 
of 1885), s. 173 — Purchase by judgment-debtor in 
auction-purchaser' s name — Application to set aside* 


I 


-i 
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Where the landord of an occupancy holding obtains 
a decree for rent against his registered tenant, an un- 
registered transferee of the tenant, into whose hands 
a portion of the holding has previously passed is 
bound by the decree and is therefore a represen- ; 
tative of the judgment-debtor within the meaning i 
of s. 244 of the Civil Procedure Code. Principle of j 
Pull Bench case, Ishan Chandra SarJcar v. Beni 
Madhab SarJcar 9 I. L. R. 24 Calc. 62, applied. Iialu 
Shaha v.Bhagabati Debya, 6 C. W.N. 127; and 
Bar ala JDasee v. Sarada Prosad Bose , Ap. 398 

of 1903 (unreported), not followed. Such a trans- 
feree can apply to set aside a sale held in execution 
of the decree as a “person whose immoveable 
property has been sold 55 within the meaning of s. 
Ill of the Civil Procedure Code. He can also 
apply under s. 173 of the Bengal Tenancy Act 
to set aside the sale on the ground that the holding 
has been purchased by the judgment- debtor in the 
name of the auction-purchaser. Azgar Ali v. 
Asaeoddin Kazi (1905) . 9 C. V. N. 184 

185. — _ Representative — 

Purchaser of a putni tenure bound by rent decree 
against recorded tenant — Landlord and tenant. A 
person, who acquires a putni tenure at a sale in exe- 
cution of a decree for money against the putnidar , 
but who did not get his name registered in the 
landlord’s office, is bound by the decree for rent 
against the recorded tenant and is therefore a 
representative of the judgment-debtor within the 
meaning of s. 244 of the Civil Procedure Code. Ishan 
Chandra SarJcar v. Beni Madhub Sirhar, I. L. R. 
24 Calc. 62 ; and Asgar Ali v. Asaboddin, 9C. W. N. 
134 , followed. Umed Rasul Saha v. Anath Bundhu 
Chowdhry, 6 C. W.N.128; and Kameshwar Per sad 
v. Run Bahadur Singh, I . L. R. 12 Calc. 458, 
not followed. Sueendra Narain Singh v. Gopi 
Sttndaei Dasi (1905) . I. L. R. 32 Cale. 1031 

9 C. W. NT. 824 

186. — — . Application in 

execution— Person entitled to represent estate — 
Representative of party to decree— Purchaser from 
judgment-debtor. Plaintiffs in a suit obtained a 
decree for the sale of mortgaged lands, which had 
belonged to S, deceased. The defendants to that 
«uit wfre a person whom S was alleged to have adop- 
ted, and the two widows of S’s father, who would 
represent the estate, if the adoption failed. One 
widow died after suit. After her death part of the 
mortgaged property was put up for sale and 
purchased by plaintiffs, who applied for an order for 
delivery of possession. D, the nearest reversioner to 
3, objected, and claimed to be in possession in his 
own right. He contended that 8 had been adopted 
•only in conjunction with the widow, who had died, 
and that in consequence his reversionary interest 
had fallen into possession at her death, the surviving 
widow having no rights. In the alternative he 
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claimed also as a purchaser from the surviving 
widow under a release deed executed by her after the 
mortgage decree and before the sale. The Subordi- 
nate Judge refused to make an order for delivery of 
possession, and the plaintiffs appealed to the High 
Court, when a preliminary objection was raised 
that no appeal lay : Held, that an appeal lay. If 
the inheritance passed to D on the widow’s death, 
he would be the person entitled to represent the 
estate, and the present question related to execu- 
tion and should be dealt with under s. 244 of the 
Code of Civil Procedure. If D relied on the release 
from the surviving widow, he was a representative 
of one of the parties to the decree and the same 
result followed. Kasinatha Ayyar v. Utlmmansa 
Rowthan, 1. L. R. 25 Mad. 529, discussed. Siva- 
RAMA SaSTRIAL V. SOMASUND ARA MUDALI ( 1 905) 

I. L. R. 28 Mad. 119 

187. Execution of 

decree — Decree passed ex parte against father and son 
on promissory note signed by father alone — Applica- 
tion in execution for arrest of son — Objection to arrest 
onground that decree was wrongly passed against son — 
Maintainab ility. A judgment-creditor sued a Hindu 
father and his son on a promissory note signed only 
by the father. Neither defendant appeared nor 
defended the suit and a decree was passed against 
both. The father died and the judgment-debtor 
made the present application in execution and asked 
for the arrest and imprisonment of the son. The 
latter asked the Court to direct that he was not 
liable to arrest under the decree : Hdd, that the 
decree had not been passed without jurisdiction and 
the judgment-debtor w r as precluded, in execution 
proceedings, from impeaching the decree, which had 
been pcassed without opposition, and which had not 
been set aside. If a decree is passed by a Civil Court 
which had absolutely no jurisdiction to pass it, even 
a party to the proceeding may impeach it as a 
nullity, though it has not been set aside in appeal or 
otherwise. This was not such a case as the District 
Munsif was competent to pass a personal decree 
against the present judgment-debtor, if the evi- 
dence required to establish the personal liability had 
been then produced. The fact that a decree had 
been passed in the absence of such evidence would 
not make it a decree passed without jurisdiction. 
Sardarmal v. Aranvayal Sabhapathy, I. L. R. 21 Bom. 
205, and Gomatham Alameln v. Komundur Krishna* 
macharlu , I. L. R. 27 Mad . 118 , approved. 
Rangasamy N aikeu v. Thibet ati N AIKEN (1905) 
I. L. R. 28 Mad. 26 

188 - : , : Question relating 

to the execution , discharge or satisfaction of decree — 
Parties to the suit or their representatives. A decree- 
holder in a suit purchased land at a Court auction, 
which was held in execution of his decree. He 
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made an application for delivery of possession, 
which was dismissed. His heirs, after his death, 
made further applications, which were also dis- 
missed. The heirs then sold the land to the present 
plaintiffs, who thereupon brought the present suit 
to recover possession of the land : Held, (i) that the 
right of the plaintiffs to recover possession of the 
land was a question relating to the execution, 
discharge or satisfaction of the decree ; (ii) that the 
question arose between the parties to the suit in 
which the decree was passed or their representa- 
tives ; and (iii) that the suit was not maintainable, 
having regard to s. 244 of the Code of Civil 
Procedure. Sandhu Taraganar v. Hussain Sahib 
(1905) I. Is. R. 28 Mad. 87 

189. — - - Surety becoming 

liable for decree in a suit — Decree for plaintiff — 
. Execution orders against surety — Suit by surety for 
declaration of non-liability as to portion of decretal 
amount — Maintainability — Proceeding in execution. 
The property of a defendant in another suit having 
been attached before judgment, the present plaintiff 
became surety for any sum that might be decreed. 
A decree was passed and an order was made for its 
execution against the present plaintiff, and that 
order was not appealed against, prior to execu- 
tion plaintiff brought the present suit against the 
decree-holders in the previous suit, for a declaration 
that they were not entitled to execute a portion of 
their decree as against him : Held, that the suit did 
not lie, the matter being one to be litigated only in 
•execution proceedings. The surety should be treated 
as a party to the suit, and as the question raised was 
one relating to the execution of a decree, s. 244 of 
the Code of Civil Procedure applied and the suit 
was barred. Linga Reddy v. Hussain Reddy 
(1905) . . . I. L. R. 28 Mad. 117 

190. — Alteration of 

decree after execution — Application for refund of 
money realized in execution — Limitation — Limita- 
tion Act (XV of 1877), Sch. ]J , Art. 178. A decree 
for sale under s. 88' of the Transfer of Property 
Act, 1882, as drawn up, allowed a very high rate of 
interest to the decree-holder, and the amount due 
under this decree as it stood was realized by sale 
of the mortgaged property. Subsequently, on the 
judgment-debtor’s application, the decree was 
amended so as greatly to reduce the rate of interest 
and thereby a refund became due to the judgment- 
debtors. Held, that the judgment-debtors 5 appli- 
cation for a refund was not an application in execu- 
tion, but an application under s. 244 of the Code 
of Civil Procedure, and that the limitation appli- 
cable was that prescribed by Art. 178 of the 
second Schedule to the Limitation Act, 1877, 
and began to run from the date of the amend- 
ment of the decree. Harnam Chandar v. 
Muhammad Yar Khan (1905) 

I. L. R. 27 All, 485 


k 
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191. 


Execution of 


J Cl 7 • w/ c, Vj 

decree— Sale m execution set aside and purchase 
money returned — Sale confirmed on appeal — Suit by 
decree-holder to recover purchase money. A sale held 
in execution of a decree for money was set aside on 
application by the judgment-debtor under s. 311 of 
the Code of Civil Procedure and the purchase 
money was returned. On appeal, however, the 
order setting aside the sale was reversed and the 
sale confirmed in favour of the original purchaser. 
The purchaser, however, did not pay the sale price, 
and the decree -holder accordingly sued him for its 
recovery. Held, that the suit did not lie, but the 
matter was one governed by s. 244 of the Code of 
Civil Procedure. Gulzari Mai v. Madho Ram , I. L. 
R. 26 All. 447, followed. Rahim-u -din v. Ram 
Lal (1905) . . I. L. R. 27 AH. 155 

192. — — Execution of 


decree — Questions in execution — Mortgage by condi- 
tional sale — Decree for foreclosure — Payment by 
puisne mortgagee defendant in prior mortgagee's suit 
for foreclosure — Application by such puisne mortgagee 
for decree absolute for foreclose e — Transfer of Pro - 
perty Act, ss. 74 and 86 — Form of decree. In a suit 
brought by the respondent as prior mortgagee for 
foreclosure of a mortgage by conditional sale, in 
which the appellant, a second mortgagee of the 
same property, was a defendant, a decree was 
passed for foreclosure and allowing six months for 
redemption, and a similar decree was made in a suit 
brought by the respondent and the appellant as 
second mortgagees. Eventually, as the mortgagors 
(the other defendants) made no payment to, secure 
redemption, and in order to prevent a decree absolute 
for foreclosure against himself, the appellant paid 
into Court the sum due under the decree in the first 
suit, and it was drawn out by the prior mortgagee. 
The appellant then made an application to the 
Court in that suit that, as he had by his payment 
become, under s. 74 of the Transfer of Property 
Act, the representative of the prior mortgagee, a 
decree absolute for foreclosure might be passed in * 
his favour. The Court hdd that he was entitled 
to bring a suit for foreclosure, but that Ci hehad 
not acquired the status of a decree-holder 55 and 
that sc while he was a defendant he could not execute 
the decree as a decree-holder 55 and the application 
was dismissed. Held by the Judicial Committee 
(reversing the decision of the High Court), that a 
subsequent suit brought by the appellant for fore- 
closure was not barred by s. 244 of the Civil Pro- 
cedure Code, the questions between the parties 
not being such as could have been determined by 
the Court in execution of the decree in the former 
suits. That decree (which appeared to be a 
transcript of the form of order given in s. 86 of 
the Transfer of Property Act) did not provide for 
the exercise by the puisne incumbrancer of their 
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successive rights of redemption, or for working out 
the rights of the parties in the event of a puisne 
incumbrancer, in front of the mortgagor, redeem- 
ing the mortgaged property. An appropriate decree 
for that purpose in use in the English Courts given 
in Seton on Decrees, 6th Edition, Vol. Ill, p. 1979, 
referred to. Gobi Narai n Khauna v. Bansidhar 
(1905) . . . I. L. B. 27 All. 825 

193. _ Execution of 

decree — Bale in execution — Application to set aside 
sale on the ground of fraud. An application to set 
aside on the ground of fraud a sale held in execu- 
tion of a decree can be made under s. 244 of the 
Code of Civil Procedure even after the sale has been 
confirmed. Moth Lai Ghalcrabutty v . Eusstclc Chundra j 
Bairagi , 7. L. R. 26 Calc. 326 , footnote, and Durga 
Charan Mandal v. Kali Frasanna Sarlcar, I. L. R. 
26 Calc. 127 , followed. Prosanno Kumar Sanyal v. 
Kali Das Sanyal, I.L. E. 19 Calc. 683, referred to. 
Wahid -ttn-niss a v. Girdhari (1905) 

I. L. It. 27 All. 702 


Mortgage — Sa- 


tisfaction by mortgagor of decree for sale on a prior 
mortgage with mmey borrowed on the security of a subse- 
quent mortgage of the same property— Eights of subse- 
quent mortgagee. A decree for sale and an order abso- 
lute for sale had been passed against a mortgagor. 
The mortgagor then borrowed more money on a 
mortgage of several villages, including those pre- 
viously mortgaged, and applied a portion of such 
money in satisfying the previous decree for sale. The 
subsequent mortgagee then brought a suit upon her 
mortgage, in which she sought to bring to sale the 
villages” which were the subject of the previous 
mortgage and decree. Held, that she could do so. 
S. 244 of the Code of Civil Procedure did not apply, 
and there was no reason why the plaintiff should be 
driven to recover part of her loan by executing the 
previous decree and the remainder by suit on her 
mortgage. Bansi Dhar v. Gaya Prasad , I.L. E. 24 
All 179 , distinguished. Tufail Fatma v. Bitola 
( 1905) . . . I. Xu B. 27 All. 400 

195. - — — — Limitation A ct 

{XV of 1877), Sch. II, Ait. 178— Appeal-Order 
refusing application for appointment of commissioner 
to effect division of property by metes and bounds in 
partition suit. The parties to a suit for partition 
entered into a compromise, which was recorded by 
the Court and by which their respective shares in the 
family property were agreed upon. An application 
was subsequently made for the appointment of a 
commissioner to effect an actual division of the 
property, but the Subordinate Judge dismissed it on 
the ground that the right to claim futher relief in 
the matter had become barred by limitat ion. This 
order was reversed on appeal and the case was re- 
manded by the District Judge for disposal according 
to law. An appeal was then preferred to the High 
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Court against the order of remand, when it was con- 
tended that no appeal lay to the District Judge 
against the order of the Subordinate Judge : Held, 
that an appeal lay. The order of the Subordinate 
Judge on the face of it purported to decide a 
question to be dealt with under s. 244 of the Code of 
Civil Procedure and was therefore a decree within 
the meaning of that term in the Code, and that 
the party against whom it was passed was entitled 
to appeal therefrom. Even if there was no decree 
to be executed, and the Subordinate Judge erro- 
neously supposed the matter to be one in execution 
and held the application to be barred, such 
usurpation of jurisdiction could not make the order 
passed in consequence thereof less appealable than 
would have been the case had the order been passed 
in execution proceedings under a decree duly passed. 
Hurris Chunder Chowdry v. Kali Sundari Delia, 
L. E. 10 1. A. 4, and Abdul Rahiman Saheb v. Gana- 
pathi Bhatta , I. L. E. 23 Mad. 517, followed. Such 
an application is not an application of the descrip- 
tion contemplated by Art. 178. Latchmanan 
Chetty v. Ramanathan Chetty (1905) 

I. L. R. 28 Mad. 127 

196. Auction-sale, re- 

versal of — Refund of purchase money , suit for. The 
right of an auction-purchaser to a refund of the 
purchase money where the auction -sale has been set 
aside for irregularity, is not a question arising 
between the parties to the suit or their representa- 
tives and relating to the decree, within the mean- 
ing of s. 244 (c) of the Civil Procedure Code i a 
separate suit for refund of such purchase money 
is therefore maintainable. Jotindra Mohxtn 
Tagore v . Mahomed Basir Chowdhry (1905) 

I. L. R. 82 Gale. 882. 


197. 


Execution of 


decree — Death of Judgment- debtor pending execution 
proceedings — Questions arising between representatives 
of judgment-debtor and decree-holder. Where a judg- 
ment-debtor died after the passing of a decree and 
his legal representatives are brought on the record in 
execution proceedings to represent him in respect to 
the decree, questions which they raise as to property 
which they say does not belong to his assets in their 
hands, and as such is not capable of being taken 
in execution, are questions which, under s. 244 
of the Code of Civil Procedure, must be deter- 
mined in the execution department and not by 
separate suit. Seth Chand, Mai v. Durga Dei, 
I. L. E. 12 All 313, and Punchanun Bundopa- 
dhya v. Eabia BiU, 1. L. E. 17 Calc. 711, followed. 
Kali Charan v. Jewat Dube (1905) 

I. Ii. R 28 AIL 51 


198, 


Madras Salt 


________ ; ..w.wwrwv: : 

Act [IV of 1889), ss. 16 (a), 18 and 27— No compen- 
sation under s. IS when license cancelled under s. 27. 
Where a license has been cancelled under s. 27 of 
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CIVIL PROCEDURE CODE, ACT XIV 

OF 1882 (ACT X OF 187 1)— contd. 

— s. 244—— contd. 

1. QUESTIONS IN EXECUTION OF DECREE 
— contd. 

the Madras Salt Act IV of 1889, the licensee is 
not entitled to compensation under s. IS of the 
Act, but only to the value of the proprietary 
right under s. IS (a) of the Act. Where such 
licensee has obtained a decree for possession of 
salt pans in default of payment of proper com- 
pensation, it is competent to the Court in exe- 
cution proceedings to determine the amount so 
payable ,* and no separate suit need be brought 
to determine such amount. Collector of Ching- 

LEPUT FOR THE SECRETARY OF STATE FOR INDIA 

V. Subray a Mudaliar (1905) 

I. L. R. 29 Mad. 181 

199. — _ s. 244 (c) — Application to 

set aside sale on the ground of fraud — Previ- 
ous suit with similar object dismissed — Procedure — 
Estoppel. S. 144 (c) of the Civil Procedure Code 
governs a case in which a person seeks to set aside 
an auction sale on the ground of fraud and on 
the ground that the decree-holder himself held 
a mortgage on the property brought to sale. This 
plea had been urged successfully by the appel- 
lant in a regular suit brought by the present res- 
pondent, but the former now pleaded that the re- 
medy should be by suit and not by execution pro- 
ceedings. Per Airman, J.— The appellant can- 
not be allowed to go behind the issue decided in 
the course of the previous litigation. Gaya Pra- 
sad Misr v. Randhir Singh (1906) 

I. L. R, 28 All. 681 

200. — — and s. 246. — Person attach- 

ing decree representative of decree-holder under 
s. "'244 — Decree directing sale of property for money 
due is a deer ere for money within the meaning of 
s. f 46. ' One, who attaches a decree, is a represent- 
ative of the decree-holder for the purposes of ! 
8. 244 of the Code of Civil Procedure and an j 
appeal lies from orders in execution proceedings j 
disposing of questions arising between him and j 
the judgment-debtor, relating to the execution ! 
of the decree. Sah Mandlull v. Kanagasaba- 
pathiy ' I. L. R. 16 Mad. ' 0, followed. A decree 
directing the plain tiff to recover the decreed 
amount by sale of properties, but not directing 
payment by the defendant is essentially a decree 
for money. The provisions as to set-off, in s. 
246 of the Code of Civil Procedure, will apply 
to such decrees. V aidhinathasamy Ayyar v. Soma- 
sundaram Pillai, I. L. R. 2H Mad. 476 , followed. 
Krishnan v. Venkatapathi Chetty (1905) 

I. L. R. 29 Mad. 318 

. : and ss 273, 311— Me, set- 

ting aside — Irregularity — Jurisdiction. When a 
Court, in which an application for execution was 
pending, received an order from another Court 
under s. 273 of the Civil Procedure Code, for at- 
taching the decree and returned the order with 


OTVXL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877) ■ — contd . ; 

| — • s e 244 — contd . 

j 1. QUESTIONS IN EXECUTION OF DECREE 
— contd. 

an intimation that it did not contain information 
, 6 ainonn t of the decree and subsequently 
held the sale. Held , that the sale was invalid 
and was accordingly set aside. That it was not a 
mere irregularity as the Court had no jurisdic- 
tom to hold the sale. Manik Lal Seal v. Bono- 
mali Mukebjee (1905) . 10 C. W m IX. 193 

202. — — and s. 311 — Execution of 

\ decree — Property sold as non-ancestral after 
inquiry by Court and notice to judgment- debtors 
j — Plea that property was in fact ancestral , barred. 
Where after an inquiry as to the nature of the 
property, of which the judgment-debtors bad 
notice, a Court in execution of a decree caused 
certain immoveable property to be sold by auc- 
tion as non-ancestral, the judgment-debtors stand- 
| by and neglecting to supply the Court with 
any information as to the nature of the property 
sold, it was held that it was not competent to the 
judgment-debtors subsequently to seek to have 
the sale set aside upon the ground that the pro- 
perty was ancestral and ought to have been dealt 
with in the manner provided by law in respect 
of such property. Shirin Begum v. A glia AU 
Khan, I. L. R. IS All. 141, followed. Aruna - 
chellam Chetti v. Arunachellam Chetti, L. R. 15 L A. 
171, referred to. Sukhdeo Rai v. Sheo Ghulam, 
1. L. R 4 AU. 3S2, not followed. Behari Singh 
v. Mukat Singh (1905) I, L. R. 28 All. 273 

^99* and s. 318. — Purchaser of 

undivided share must sue for partition by sep- 
arate suit—S. 244 no bar to such suit. The pur- 
chaser at a Court sale of the share of an undivided 
member of a joint Hindu family acquires only a 
right to sue for partition and for delivery of what 
may be allotted as the share of such undivided 
member. The Court cannot on a mere applica- 
tion for execution by such purchaser enforce his 
right by an order for partition. No such order 
can be made under s. 318 of the Code of Civil 
Procedure and the dismissal by the Court of an 
application by the purchaser under s. 318 cannot 
be a bar to a suit by the purchaser for partition. 
S. 244 of the Code of Civil Procedure is no bar 
to such suit. Yelumalai Chetti v. Srinivasa 
Chetti (1906) . . I. L. R. 29 Mad. 294. 

204. — and s. 5 8 3 — Execut ion of 

decree — Review of judgment — Recovery of mesne 
profits for period between decree of High Court in 
appeal and decree in review — separate suit — Appli- 
cation in execution . Where M. D., defendant 
in a partition suit, was deprived by the High Court 
of a house allotted to him by the first Court and 
subsequently the High Court acting under Chapter 
XL VII of the Code of Civil Procedure, set aside 
its decree and M . D., having recovered possession 
of the house, applied under s. 583 of the Code* 

8 I 
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CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877 )— contd. 


s. 2 44 — contd. 


3. QUESTIONS IN EXECUTION OF DECREE 
— contd. 

for mesne profits, held that s. 583 had no applica- 
tion, the order entitling i¥. B. to restitution having 
been passed under Chapter XL VII, and not in 
appeal under Chapter XLL Held, further, that 
it was not necessary for if. D. to bring a separate 
suit, that one of his remedies was by “ summary 
process,” he., by an application under s. 244, and 
that the present application might be deemed to 
be one under that section. Shama PursTiad Roy 
Chowdhry v. Rurro Par shad Roy Chowdhry , 10 
Moo. I. A. 203 , referred to. Hurro Chunder Roy 
Chowdhry v. Shoorodhonee Debia, 9 W. R • 102, 
Saran v. Bhagwan, I . L. R.25 All. 441, and Harnam 
Chandra v. Muhammad Yar Khan, I. L. R. 27 
All 485, followed. Sernble : That the lower Court 
would have an inherent right to order restitution 
of what had been declared to have been improper- 
ly taken. Mookoond Lai Pal Chowdhry v. Maho- 
med Sami Meah , I. L. R. 14 Calc. 484, and Raja 
Singh v. Kooldip Singh , I. L. R. 21 Calc. 989 , re- 
ferred to. Held , also, that the applicant having 
been guilty of gross laches in not applying for 
review for many years should get mesne profits 
only from the date of the High Court’s decree 
in review. Collector of Meerut v. Kalka 
Prasad (1906) . I. L. R. 28 All. 605 


205. 


. and s. 022. — Execution of 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— contd. 

s. 244 — contd. 

1. QUESTIONS IN EXECUTION OF DECREE 
— contd. 

has become liable for the performance of the decree 
passed prior to his entering into the obligation. 
Venkapa Naih v. Basalingapa, 1. L. R. 12 Bom. 
411, explained. Lakshman v. Gopal (1906) 

I. L. R. 30 Rom. 500 


207. 


and s. 258 — Uncertified judg- 


ment cannot be taken notice of by Court. An adjust- 
ment of a decree out of Court, which is not certified 
to the Court cannot, under s. 258 of the Code of 
Civil Procedure, be pleaded as a bar to execution . 
Pariatambi Udctycm v. Vellaya Goundan , 1. L. R . 
21 Mad. 409 , followed. Ramayyar v. Ramayyar , 
I. L. R. 21 Mad. 356, referred to. Ganapathy 
Ay yar v. Chenga Reddi (1905) 

I. L. R. 29 Mad. 312 


208. . 


decree— Question not relating to the execution of the 
decree-— Appeal — Revision — Practice — Exercise . , of 
High Court's revisional jurisdiction. The plaintiff 
in a suit for au injunction obtained a decree pro- 
hibiting the defendant from obstructing him in 
building within a certain area, and also giving 
costs. This decree was executed for the cases 
awarded. Subsequently the judgment-debtor ap- 
plied to the executing Court, asking that the decree- 
holder should be ordered to demolish certain struc- 
tures, which he had erected beyond the limits 
prescribed by the decree, and obtained an order 
as prayed. Hdld, that no appeal would lie from 
such an order. Held, also, that the High Court 
is competent, of its own motion, to call for the 
record of a civil case and pass such orders as it 
thinks fit, and the exercise of its powers of revision 
on the civil side will not invariably (though such 
is ordinarily the case) be confined to matters in 
respect of which no other remedy is opened to 
the party aggrieved. Mahomed Foyez Chowdhry 
v. Goluck Doss, 7 C. L. R. 191 , distinguished. The 
Secretary of State for India in Council v. J illo, I. L. 
R. 21 All 133, and Guise v. Jaisraj, 1. L. R. 15 All 
405 , referred to. Debi Das v. Ejaz Hussain 
(1905) . . • I. L. R. 28 All. 72 

20@. and s. 253 —Decree against 

Surety — Execution against Surety— Practice and 
Procedure. The provisions of s. 253 of the Civil 
Procedure. Code (Act XIV of 1882) do not permit 
the execution of a decree against the surety, who 


and ss. 258, 462 — Adjustment 

of decree by guardian without leave under s. 462 
cannot he certified under s. 258 of the Civil Procedure 
Code. The provisions of s. 462 of the Code of 
Civil Procedure apply to compromises after decree 
and no adjustment by compromise of a decree by 
the guardian of a minor can be certified under s. 
258 of the Code of Civil Procedure when the guard- 
ian had not applied for leave to enter into the 
compromise under s. 462 of the Code. Aruna- 
chellam Chetty v. Ramanadhan Chetty (1905) 
I. L. R. 29 Mad. 309 

209. and s. 2 60— Decree for Per- 

petual Injunction, execution of — Limitation Act (XV 
of 1877), Sch. II, Art. 178 — Application in time if 
within three years of breach complained of — Court 
executing decree, powers of — -Cannot go behind decree. 
Where a perpetual injunction has been granted, 
on each successive breach of it the decree may be 
enforced under s. 260 of the Code of Civil Pro- 
cedure by an application made within three years 
of such breach under Art. 178, Sell. II of the Limit- 
ation Act. The decree-holder is not bound to take 
action in respect of every petty infringement, 
and the injunction does not by his inaction become 
inoperative after three years from the date of the 
first petty breach so as to disentitle him to take 
action .where a serious breach is afterwards commit- 
ted. Where the terms of a decree are clear, the 
executing Court is bound to give effect to it and 
cannot read into it limitations gathered from a 
reference to the records of the suit. Venkata- 
challam Chetty v. Veerappa Pillai (1905) 

I. L. R. 29 Mad. 314 


210 . 


and ss. 284, 411. — Court-fees 


— Civil Procedure Code ( Act VIII of 1859), s. 309 
— Suit in forma pauperis— Successful petitioner — 
Chargeby Government for Court- fees — Crown debt , 
priority of. The plaintiff instituted a suit in forma 
pauperis against the defendant and obtained a 
decree. The decree directed that the property in 
suit should be conveyed to the plaintiff, and the 
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CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877) — contd. 

s. 244 —contd. 


1. QUESTIONS [^EXECUTION OF DECREE 
— contd. 

taxing officer was to certify the amount of Court- 
fees that would have been payable by the plaint- 
iff, had she not sued in forma pauperis , and to tax 
the plaintiff’s other costs of suit. It was also order- 
ed and decreed that the defendants should pay 
the amount of Court-fees to be certified by the 
Government Solicitor, which should form a first 
charge on the property conveyed. Thereafter the 
plaintiff applied for attachment of other premises 
belonging to the defendants and obtained an order 
for sale. The sale-proceeds were ordered to be 
paid into Court, which amounted to R999-1-8. The 
plaintiff’s attorney then without notice to the 
Government Solicitor or defendants, made an appli- 
cation for payment to him of the amounts realised 
in execution from the defendants. The Govern- 
ment Solicitor then presented a petition asking 
that the amount of Court-fees certified as due and 
payable by the defendant to the Government Soli- 
citor in terms of the decree be paid in the first 
instance and in precedence to all claims. Held, 
that Court-fees form a Crown debt and under 
ordinary circumstances the principle would apply 
that the Crown would be entitled to precedence in 
payment of this debt over all creditors. The 
Secretary of State v. The Bombay Landing and Ship- 
ping Company , Ld., 5 Bom. H. G. ( 0 . C. J.) 23, 
Gunput Pataya v. The Collector of Kanara, I. L. B. 
1 Bom. 7 , referred to. S. 411 of the Civil Proce- 
dure Code is an enabling section, and though it 
indicates the manner in which the Crown may 
proceed to realise the debt, it does not preclude 
the Crown or its representatives from urging its 
prerogative and insisting on its rights to precedence 
over all other creditors. Gulzari Lai v. Collector 
of Bareilly , I. L. B. 1 All. 596; The Collector of 
Moradabad v. Muhammad Daim, I. L. B. 2 All. 
"196 ; Bamdas v. The Secretary of State, I. L. B. 18 
All. 419 ; and Bell v. The Municipal Commissioner, 
I. L. R. 25 Mad. 457. The Government Solicitor 
is entitled to precedence over all creditors and it 
is not necessary for him to attach the fund before 
claiming payment. Gayaxoda Bala Dassee v. 
Bxttto Kristo Baieag-ee (1906) 

I. L. R. 83 Calc. 1040 
s. c. 10 C. W. X. 857 

211. — - — Judgment-debtor' 1 s 

Death — Suit for administration by judgment-creditor 
■against executor — -M al- admin istratio n. Certain per- 
sons, who had obtained a decree against a person, 
since deceased, failed to realize the decretal 
amount by executing the decree against the exe- 
cutrix of the judgment-debtor. They then insti- 
tuted a suit against the executiix charging her 
with mal-administration and asking for adminis- 
tration of the judgment-debtor’s estate. Held, 
that the suit involved a much wider question than 
one merely relating to the execution of the decree, 


C ^ 2; k yROCEDTTBE CODE, ACT XIV 
OF l88 2 (ACT X OF 1877) — contd. 

— s. 244— contd. 

1. QUESTIONS IN EXECUTION OF DECBEE 
— comd. 

and was not barred by s. 244 of the Civil Procedure 
™, e ; J° ge ^ a Dassi Thackomoni Dassi, 1. L. 
S. ~4 Calc. 03, referred to. KhusMolhai v. Bor- 
mazsha, I . L. R . U Bom. 727, followed. Saeat- 
mani Debx v. Batta Krishxa Baxerjee (1908). 

I. L. R 35. Gale. 1100 
s. e. 12 C. W. FT. 614 


212 . 


, 7 : Claim for Dam- 

ages by auction-purchaser against judgment-debtor 
and others for injury done to property purchased after 
confirmation of sale not a question relating to execu- 
tion 'within s. 244. - Where after confirmation of a 
sale of property in execution at a Court-auction 
and before delivery of possession to the auction- 
purchaser, the judgment- debtor and others, not 
parties to the decree, trespass upon such property 
and cause injury to it, the claim of such auction- 
purchaser for damages in respect of such injury, 
is not a ‘question relating to the execution of the 
decree ’ within s. 244 of the Code of Civil Proce- 
dure and must he enforced by separate suit and not 
in execution proceedings. Obiter ; Even suppos- 
ing that such a claim was one relating to execution, 
the auction purchaser is entitled but not hound to 
implead all the wrong doers in one suit and ought 
not to be compelled to proceed against the judg- 
ment-debtor under s. 244 and against those not 
parties by a separate suit. Kolixtavita Mama 
Amma v. Kolixtavita Haji Kaxdi (1907) 

I. L. R. 31 Mad. 37 


213. 


' — _ Decree for pos- 
session of immoveable property — Sale of property 
decreed Bight to execute decree. If a decree-holder 
bolding a decree for possession of immoveable 
property sells a portion of such property, the sale 
does not, without express provision to that effect, 
give the purchaser any right to execute the 
decree himself. Ram Sahai v. Gaya, 1. L. B. 7 
All. 197, referred to. Haxsbaj Pal v. Mtjkhraji 
Kttxwab (19.08) . . I. L. R„ 80 All. 28 


-Execution of 


214. 

~ ifvu rv i 

decree Purchase at auction-sale by decree-holder 

Suit by decree-holder to obtain possession of property 
so purchased. Where the decree-holder himself pur- 
chases property at auction -sale in execution of his 
own decree, but fails to obtain possession, his 
remedy is by application under s. 244 of the Code 
of Civil Procedure : he cannot bring a separate suit 
for possession. Seru Mohan Bania v. Bhagoban 
Dm Pande, I. L . B. 9 Calc. 602 , and Kishori Mohan 
Boy Chowdhry v. Chunder Nath Pal , I. L. R. 14 
Calc. 644, distinguished. Madhu Sudan Das v. 
Govinda Pria Chowdhtirani, I. L. B. 27 Calc. 34 ; 
Kattayat Pathumayi v. Raman Menon , I. L. B. 26 
Mad. 740, and Kalian Singh v. Thahur Das , Week- 
ly Notes , (1906) 87, followed. Prosunno Coomar 
Sanyal v. Kali Das Sanyal , L. B. 19 I. A. 169 , 

sia 
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CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877 )— contd. 

— s. 244 — contd. 

]. QUESTIONS IN EXECUTION OF DECREE 
— contd. 

for mesne profits, held that s. 583 had no apifiica- 
tion, the order entitling M. D. to restitution having 
been passed under Chapter XLVII, and not in 
appeal under Chapter XLI. Held , further, that 
it was not necessary for M . D. to bring a separate 
suit, that one of his remedies was by “summary 
process,’ 5 i.e., by an application under s. 244, and 
that the present application might be deemed to 
be one under that section. Shama Purshad Roy 
Ghowdhry v. Hurro Purshad Roy Chowdhry , 10 
Moo. I. A. 203, referred to. Hurro Chunder Roy 
Ghowdhry v. Shoorodhonee Delia, 9 W- R> 402 , 
Saran v. Bhagwan, I. L. R.25 All 441, and Harnam 
Chandra v. Muhammad Tar Khan, I . L. R. 27 
All. 485, followed. Semite : That the lower Court 
would have an inherent right to order restitution 
of what had been declared to have been improper- 
ly taken. Mookoond Lai Pal Chowdhry v. Maho- 
med Sami Meah, I. L. R. 14 Calc. 484, and Raja 
Singh v. Kooldip Singh, I. L. R. 21 Calc. 989, re- 
ferred to. Held, also, that the applicant having 
been guilty of gross laches in not applying for 
review for" many years should get mesne profits 
only from the date of the High Court’s decree 
in review. Collector of Meertjt v. Kalka 
Prasad (1900) . I. L. R. 28 All. 665 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877) -contd. 

— - — s. 244 — contd. 


1. QUESTIONS IN EXECUTION OF DECREE 
- — contd. 

has become liable for the performance of the decree 
passed prior to his entering into the obligation. 
Venkapa Naik v. Basalingapa, I. L. R. 12 Bom . 
411, explained. Lakshman v. Gqpal (1906) 

I. L. R. 30 Bora. 506 


207. and s. 258 — Uncertified judg- 

ment cannot le taken notice of by Court. An adjust- 
ment of a decree out of Court, which is not certified 
to the Court cannot, under s. 258 of the Code of 
Civil Procedure, be pleaded as a bar to execution . 
Pariatambi U day an v. Vellaya Goundan, I. L. R . 
21 Mad. 409, followed. Ramciyyar v. Ramayyar, 
1. L. R. 21 Mad. 356, referred to. Ganapathy 
Ayyar v. Chehga Eeddi (1905) 

I. L. R. 29 Mad. 312 

208 


205. 


and s. 822. — Execution of 


decree — Question not relating to the execution of the 
decree — A ppeal — Revision — Practice — Exercise , of 
High Court's revisional jurisdiction. The plaintiff 
in a suit for an injunction obtained a decree pro- 
hibiting the defendant from obstructing him in 
building within a certain area, and also giving 
costs. This decree was executed for the cases 
awarded. Subsequently the judgment-debtor ap- 
plied to the executing Court, asking that the decree- 
holder should be ordered to demolish certain struc- 
tures, which he had erected beyond the limits j 
prescribed by the decree, and obtained an order | 
as prayed. Held, that no appeal would lie from 
such an order. Held, also, that the High Court | 
is competent, of its own motion, to call for the j 
record of a civil case and pass such orders as it I 
thinks fit, and the exercise of its powers of revision 
on the civil side will not invariably (though such ! 
is ordinarily the case) be confined to matters in 
respect of which no other remedy is opened to ! 
the party aggrieved. Mahomed Foyez Chowdhry 
v. Goluch Dass , 7 C. L. R. 191, distinguished. The 
Secretary of State for India in Council s. Jillo, I, L. 

R. 21 All. 133, and Guise v. Jciisraj, I. L. R. 15 All . 
405, referred to. Debi Das v. Ejaz Hussain 
(1905) . . . I. L. R. 28 All. 72 

206. and s. 253 —Decree against 

Surety — Execution against Surety— Practice and 
Procedure. The provisions of s. 253 of the Civil 


and ss. 258, 462 — Adjustment 

of decree by guardian without leave under s. 462 
cannot be certified under s. 258 of the Civil Procedure 
Code. The provisions of s. 462 of the Code of 
Civil Procedure apply to compromises after decree 
and no adjustment by compromise of a decree by 
the guardian of a minor can be certified under s. 
258 of the Code of Civil Procedure when the guard- 
ian had not applied for leave to enter into the 
compromise under s. 462 of the Code. Abuna- 
chellam Ceetty v. Ramanadhan Chetty (1905) 
I. L. R. 29 Mad. 309 


209. 


and s. 260 — Decree for Per- 


Procedure Code (Act XIV of 1882) do not permit 
the execution of a decree against the surety, who 


petual Injunction, execution of — Limitation Act (XV 
of 1877), Sch. II, Art, 178 — Application in time if 
within three years of breach complained of — Court 
executing decree, powers of — Cannot go behind decree. 
Where a perpetual injunction has been granted, 
on each successive breach of it the decree may be 
enforced under s. 260 of the Code of Civil Pro- 
cedure by an application made within three years 
of such breach under Art. 178, Sch. II of the Limit- 
ation Act. The decree-holder is not bound to take 
action in respect of every petty infringement, 
and the injunction does not by his inaction become 
inoperative after three years from the date of the 
first petty breach so as to disentitle him to take 
action .where a serious breach is afterwards commit- 
ted. Where the terms of a decree are clear, the 
executing Court is bound to give effect to it and 
cannot read into it limitations gathered from a 
reference to the records of the suit. Venkata- 
challam Chetty v. Veerappa Pillai (1905) 

I. Ii. R. 29 Mad. 314 

— and ss, 264, 411. — Court-fees 

—Civil Procedure Code ( Act VIII of 1859), s. 309 
— Suit in formd pauperis — Successful petitioner — 
Charge by Government for Court- fees — Grown debt, 
priority of. The plaintiff instituted a suit in formd 
pauperis against the defendant and obtained a 
decree. The decree directed that the property in 
suit should be conveyed to the plaintiff, and the 
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CIVIL PROCEDURE CODE, ACT XIV 
OE 1882 (ACT X OF 1877)— contd. 


1. QUESTIONS [^EXECUTION OF DECREE 
— contd, 

taxing officer was to certify the amount of Court- 
fees that would have been payable by the plaint- 
iff, had she not sued in forma pauperis , and to tax 
the plaintiff ’s other costs of suit. It was also order- 
ed and decreed that the defendants should pay 
the amount of Court-fees to be certified by the 
Government Solicitor, which should form a" first 
charge on the property conveyed. Thereafter the 
plaintiff applied for attachment of other premises 
belonging to the defendants and obtained an order 
for sale. The sale-proceeds were ordered to be 
paid into Court, which amounted to R999-1-8. The 
plaintiff’s attorney then without notice to the 
Government Solicitor or defendants, made an appli- 
cation for payment to him of the amounts realised 
in execution from the defendants. The Govern- 
ment Solicitor then presented a petition asking 
that the amount of Court-fees certified as due and 
payable by the defendant to the Government Soli- 
citor in terms of the decree be paid in the first 
instance and in precedence to all claims. Held , 
that Court-fees "form a Crown debt and under 
ordinary circumstances the principle would apply 
that the Crown would be entitled to precedence in 
payment of this debt over all creditors. The 
Secretary of State v. The Bombay Landing and Ship- 
ping Company , Ld., 5 Bom. H. C. ( 0 . C. J .) 23, 
Gunput Pataya v. The Collector of Kanara , I. L. R. 
1 Bom. 7 , referred to. S. 41 1 of the Civil Proce- 
dure Code is an enabling section, and though it 
indicates the manner in which the Crown may 
proceed to realise the debt, it does not preclude 
the Crown or its representatives from urging its 
prerogative and insisting on its rights to precedence 
over all other creditors. Gulzari Lai v. Collector 
of Bareilly , I. L. R. 1 All. 596; The Collector of 
Moradabad v. Muhammad Daim, I. L. R. 2 All. 
196 ; Ramdas v. The Secretary of State, I. L. R. 18 
All. 419 ; and Bell v. The Municipal Commissioner, 
/. L. R. 25 Mad. 457. The Government Solicitor 
is entitled to precedence over all creditors and it 
is not necessary for him to attach the fund before 
claiming payment. Gayanoda Bala Dassee v. 
Butto Kristo Bairagee (1906) 

I. L. R. 38 Calc. 1040 
s. c. 10 C. W. NT. 857 

211. ~ Judgment-debtor's 

Death — Suit for administration by judgment-creditor 
against executor — -M al- administration. Certain per- 
sons, who had obtained a decree against a person, 
since deceased, failed to realize the decretal 
amount by executing the decree against the exe- 
cutrix of the judgment- debtor. They then insti- 
tuted a suit against the executiix charging her 
with mal-admmistration and asking for adminis- 
tration of the judgment-debtor’s estate. Held, 
that the suit involved a much wider question than 
one merely relating to the execution of the decree, 


PROCEDURE CODE, ACT XIV 
OF TS82 (ACT X OE 1877)— contd. 

— s. 244 —contd. 

1. QUESTIONS IN EXECUTION OF DECREE 
— comd. 

and was not barred by s. 244 of the Civil Procedure 
voi Dassi v * Thackomoni Dassi, I. L. 

K. ,4 Laic. 4/3, referred to. Khushdobhai v. Hor- 
mazsha, I. L. R, 11 R om . 727 , followed. Saeat- 
maste Deri v. Batta Krishna Banerjee ( 1908 ). 

I. L. R 35. Gale. 1100 
s. e. 12 C. W. X. 614 

: : — Claim for Dam- 
ages by auction-purchaser against judgment-debtor 
and others for injury done to property purchased after 
confirmation of sale not a question relating to execu- 
tion within s. 244.** Where after confirmation of a 
sale of property in execution at a Court-auction 
and before delivery of possession to the auction- 
purchaser, the judgment-debtor and others, not 
parties to the decree, trespass upon such property 
and cause injury to it, the claim of such auction- 
purchaser for damages in respect of such injury, 
is not a ‘question relating to the execution of the 
decree ’ within s. 244 of the Code of Civil Proce- 
dure and must be enforced by separate suit and not 
in execution proceedings. Obiter ; Even suppos- 
ing that such a claim was one relating to execution, 
the auction purchaser is entitled but not bound to 
implead all the wrong doers in one suit and ought 
not to be compelled to proceed against the judg- 
ment-debtor under s. 244 and against those not 
parties by a separate suit. Kolintavita Mama 
Amma v. Kolxntavita Haji Kandi ( 1907 ) 

I. L. R. 81 Mad. 87 

218. — Decree for pos- 

session of immoveable property — Sale of property 
decreed— Right to execute decree. If a decree-holder 
holding a decree for possession of immoveable 
property sells a portion of such property, the sale 
does not, without express provision to that effect, 
give the purchaser any right to execute the 
decree himself. Ram Sahai v. Gaya, 1. L. R. 7 
AH. 107 , referred to, Hansraj Pal v. Mttkhraji 
Ktjnwar (1908) . . I. L. R. 80 All* 28 

214. — — - — Execution of 

decree — Purchase at auction-sale by decree-holder 

Suit by decree-holder to obtain possession of property 
so purchased. Where the decree-holder himself pur- 
chases property at auction-sale in execution of his 
own decree, but' fails to obtain possession, his 
remedy is by application under s. 244 of the Code 
of Civil Procedure : he cannot bring a separate suit 
for possession. Seru Mohan Bania v. Bhagoban 
Din Pande, I. L. R. 9 Calc. 602 , and Kishori Mohan 
Roy Chowdhry v. Chunder Nath Pal, I. L. R. 14 
Calc. 644, distinguished, Madhu Sudan Das v. 
Govinda Pria Choivdhurani, I. L. R. 27 Calc. 34 ; 
Kattayat Pathumayi v. Raman Menon , I. L. R. 26 
Mad. 740 , and Kalian Singh v. ThaJcur Das, Week- 
ly Notes, (1906) 87, followed. Prosunno Coomar 
Sanyal v. Kali Das Scmyal , L. R. 19 I. A. 169 , 


( 1767 ) 


DIGEST OF CASES. 


( 1768 ) 


CIVIL PROCEDURE CODE, ACT XIV 
OE 1882 (ACT X OE 1877)— coM. 

— s. 244 — contd . 


1. QUESTIONS IN EXECUTION OP DECREE 
— conoid* 

referred to. Sheo Narain v. Nur Muhammad 
(1908) . . . I. L. &. SO AIL 72 

215, „ Question relating 


to the execution , discharge or satisfaction of the decree \ 
— Contest between the holder of a decree for an undivi- j 
ded share of joint property and an auction- 'purchaser ; 
pendente lite. One Wilayati Begam obtained | 
a decree for possession of a share in certain joint ! 
and undivided zamindari property, and this decree 
was executed so far as might be by delivery ot 
formal possession. While the suit in which this 
decree was passed was pending, one Ragnunatn , 
Das obtained a simple money decree eg inst ano- 
ther co-sharer in the zamindari and in execution 
thereof brought the property to sale and it was 
purchased by Nand Kishore. Nand Kis ore got ( 
possession. Wilayati Begam applied lor mutation ; 
of names in her favour, but was resisted by Nand 
Kishore, and accordingly instituted a suit against 
Nand Kishore praying for a declaration of her 
title as against him. Held , that such a suit was 
not obnoxious to the prohibition contained in s. 
244 of the Code of Civil Procedure. Gulzari Lai 
v. Madho Ram, I. L. R. l 6 All . 447, distinguished. 
Jagan Nath v. Milap Chand , I, L . JR. 28 All 722, 
and Kino v* Rudkin, L. R. 6 Oh. JD. 160 , referred 
to Wilayati Begam v. Nand Kishore (1908) 
I. Ii. E. 30 All. 231 

216. : ■ ; ' : - — — , Jurisdiction of 


CIVIL PROCEDURE CODE, ACT XIV 
OE 1882 (ACT X OE 1877)— contd. 

s. 244 — contd. 

2. PARTIES TO SUIT— contd. 

tween the parties to the suit within the meaning of 
s. 11 of the amending Act. Buddu Ramaiya v. 
Venkaiya .... 3 Mad. 208’ 


Court to entertain separate suit in respect of matters 
falling within s. 244— Time for objecting to the main - 
iainability of such suit. Where matter which ought 
to be decided in execution under s. 244 of the 
Code of Civil Procedure is tried in a separate suit 
by the Court executing the decree, such Court does 
not act without jurisdiction, as the section does not 
affect the jurisdiction of the Court but only pre- 
scribes the form of procedure. PurmessureePershad ‘ 
Narain Singh v. Jankee Kooer , 19 W. JR. 90, j 
Pasupathy Ayyar v. Koihanda Rama Ayyar , j 
I.L.R. 28 M d. 64, referred to. The objection j 
should be taken in the Original Court. Vepeata- 
krishnama Charlu v , Krishna Rao ( 909) 

I. L. R. 32 Mad. 425 

2. PARTIES TO SUIT. 

1. Representative of decree - 

holder— c 4 Parties to suit meaning of. The 
words in s. II, Act XXIII of 1861, “ questions 

arising between the parties to the suit ” cannot be 
limited to questions arising between those who 
were parties to the suit at the date of the decree, 
but after decree the representative of a decree - 
holder, or the representative of a defendant against 
whom an execution is sought under ss. 210 and 
216 of the Code, become parties to the suit for the 
purpose of execution, and questions arising be- 


2 . 


Separate suit. 


R having obtained a decree for money against K 9 . 
the karnavan of the defendants, K died, and the 
defendants were made parties to the suit as repre- 
sentatives of K. Tarwad property was then attach- 
ed by R, and the defendants having objected, the 
Court raised the attachment. R sued for a de- 
claration that the property released was liable to 
be sold. Held, that the suit was barred by s. 244 
of the Code of Civil Procedure. Bavunni Menon 
v. Kunju Nayar. I. Xi, R. 10 Mad. 11T 


3. 


Transfer of decree 


by operation of law — Representative of original 
decree-holder — Right to appeal against order refusing 
execution. R died in May 1859, leaving his 
property to his executors in trust for the ap- 
pellant P, and he directed that the property should 
be assigned by them to the appellant as soon as he 
came of age. In August 1868, the executors filed 
this suit against L as manager of certain landed 
property belonging to the Hallai Bhattia caste, 
and known as Maliajan Wadi to recover certain 
loans made by them as executors to him as manager 
of the said Wadi. On the 11th May 1870, while 
this suit was pending, the executors assigned all 
the property of their testator to the appellant P . 
By the deed of assignment they assigned to him, 
inter alia, “all moveable property, debts, claims, 
and things in action whatsoever vested in them as 
such executors.” No steps were taken, subse- 
quently to this assignment, to ' make the assignee-' 
P a party to the suit, which proceeded without 
amendment. On the 23rd January 1873, a decree 
was passed for the plaintiffs on the record for 
R31, 272-13-5, audit was declared that the said sum 
should be a first charge on the rents and income of 
the said Wadi. Subsequently to this decree, L 
opened an account in the name of the appellant P, 
and from time to time made payments to him on 
account of the decree. The last of these payments 
was made on the 19th November 1884. None of 
these payments were certified to the Court. In 
1885 the respondent V. was appointed to the office 
of manager of the Hallai Bhattia caste in the place 
of L, the original defendant in the suit. On the 
4th January 1886, his attorneys wrote to the appel- 
lant* s attorn evs offering to pay the appellant the 
balance due to him under the decree. Subsequently, 
however, he refused to make any payment to 
the appellant, whereupon the appellant applied for 
execution of the decree against him as manager of 
the said Wadi. He claimed to be a transferee of 
the decree under s. 232 of the Civil Procedure Code 
(Act XIV of 1882). His application was refused 
by the Judge in chambers. Held, that the appel- 
lant was a transferee of the decree within the mean- 
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CIVIL PROCEDURE CODE, ACT XIV i 

OF 1882 (ACT X OF 1877)— cmid. 

s. 244— contd. 

2. PARTIES TO SUIT — contd. 

ing of s. 232 of the Civil Procedure Code. The de- 
cree had been transferred to him 4 4 by operation of 
law.” As such, he was entitled to sue out execu- 
tion, and was to be regarded as the representative 
of the original decree-holder within the meaning of 
el. (c) of s. 244 of the Civil Procedure Cede, and 
had a right of appeal against the order of the Judge 
in chambers refusing execution. IhjRMANANDAS 
Jr wand as v. Vallabdas Wallji 

I. L. R. 11 Bom. 506 

4. Representatives of 

transferor of decree — Application for substitution 
of names by transferees — Non-registration of transfer . 
The holders of a decree for the sale of mortgaged 
property transferred the same to M by instruments 
which were registered at a place where a small por- 
tion only of the property was situate. Subse- 
quently, M transferred the decree to other persons, 
and the eo -transferors applied under s. 232 of the 
Civil Procedure Code to have their names substi- 
tuted for those of the original decree-holders. The 
Judgment-debtor opposed the application on the 
grounds that Ms name had not been substituted 
for those of the original decree-holders, who had 
transferred to Mm, and that the transfers to M 
were inoperative, as the instruments of transfer 
had not been registered at the place where the sub- 
stantial portion of the mortgaged property was 
situate, in accordance with s. 20 of the Registra- 
tion Act of 1877. It appeared that no notice had 
been issued to M under s. 232 of the Civil Proce- 
dure Code, that he was dead, and that Ms legal 
representatives had not been cited as required by 
law. The application was allowed by the Courts 
below. Held, that the matter involved questions 
arising between the parties to the decree, or their 
representatives, within the meaning of s. 244 (c) 
of the Code, and that the order allowing the appli- 
cation was therefore a decree witMn the definition 
of s. 2, and was appealable as such. Gulzabi Lal 
•v, Daya Ram . . I. L. E. 9 All. 46 

5. Representative of 

decree-holder — Attachment of decree — Civil Proce- 
dure Code (Ad XIV of 1882), ss. 232 , 273 . A person 
attaching a decree is a representative of the decree- 
holder within the meaning of that term as used in 
s. 244, cl. (c), of the Civil Procedure Code, and in 
every case is entitled to enforce execution of the 
decree which he has attached. When the decree 
attached has been passed by the same Court as the 
decree in execution of which it has been attached, 
the Court has jurisdiction to execute the attached 
decree on the application of the attaching creditor. 
Peary Mohun Chowdhry v. Romesh Chttnder 
Nusdy . . . I. L. R. 15 Calc. 371 

6. Question relating 

to execution of decree — Representatives. K and M 
were brothers alleged to be joint in food, dwelling 


CIVIL PROCEDURE CODE/ACT XIV 

OP 1882 (ACT X OP 1877)— contd. 

— : s. 244 — contd. 

2. PARTIES TO SUIT — contd. 

and business. In a suit which was brought against 
K, and which was unsuccessfully defended by him 
on behalf of himself and the joint family, a decree 
for costs was passed against him. K died after 
decree, and the decree-holder in execution had K's 
sons put on the record as his representatives. Cer- 
tain property was attached in execution, and the 
sons objected that the property in question had 
come to them as the self-acquired property of their 
uncle M, who had died after K , and that they had 
inherited no property from their father K. Their 
objection was followed by the Court executing the 
decree, and the property was ordered to be re- 
leased from attachment. In a suit brought by the 
assignee of the decree-holder against the sons of K 
to establish his right to proceed against the proper- 
ty in question in execution of the decree against K: 
Held, that the question of the liability of the pro- 
perty to be taken in execution in the hands of the 
defendant was a 4 4 question arising between the 
parties to the suit in which the decree was passed 
or their representatives, and relating to the execu- 
tion, etc., of the decree” within the meaning of s. 
244 of the Civil Procedure Code, and that the suit 
was consequently not maintainable. The eases 
as to the position of representatives added to the 
suit either before or after decree referred to and 
discussed. Rajrttp Singh v. Ramgolam Roy 

I. L. R. 16 Calc. 1 

7. — Represe?itatives of 

judgment-debtors — Question of liability of property 
to be sold. Held , that the question whether a 
person alleged to be a representative of a deceased 
party to a suit is such representative, and also 
the question whether property against which exe- 
cution is sought in the hands of the representative 
of a deceased party was in fact the property of such 
deceased party and not the separate property of 
the representative, are questions to be decided 
under s. 244 of the Code of Civil Procedure and not 
by separate suit. Rajrup Singh v. Ramgolam Roy , 
I. L. R. 16 Calc. 1, Ghowdry Wahed AU v. Jumaee , 
11 R. L. R. 149, and Seth Chand Mai v. Durga Dei 9 
1 . L. R. 12 All. 313, referred to. Beni Prasad 
Kunwar v . Lukhna Ktjnwar 

I. Xi. B. 21 All. 323 

8. 4 4 Party ” — 44 Re- 

presentative of a party ” — Auction - p nr chaser — Order 
in summary inquiry. A purchaser at a Court- sale 
is not a party, or the representative of a party, 
witMn the meaning of s. 244 of the Code of Civil 
Procedure (Act XIV of 1882). He is, therefore, not 
bound by any order in the miscellaneous inquiry 
under s. 280, 281, or 282 of the Code. Nor is he 
bound by the specifications contained in the pro- 
clamation of sale of the claims of interveners. Cer- 
tain property was attached in execution of a decree. 
The defendants intervened, and objected to the 
attachment, on the ground that they held the pro- 
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perty on permanent tenancy. Their objection 
was allowed, and the Court made an order, direct- 
ing the property to be sold, subject to the defend- 
ants’ rights. In the proclamation of sale, how- 
ever, it was stated that the Court did not guaran- 
tee the title of the intervenors. The plaintiff: pur- 
chased the property at the Court-sale. He then 
sued to eject the defendants. The defendants 
pleaded that the plaintiff had purchased, subject 
to their rights as permanent tenants. Both the 
lower Courts rejected the plaintiff’s claim on the 
ground that he was bound by the order in the mis- 
cellaneous inquiry, which had become conclusive 
by reason of his having omitted to sue within one 
year from the date of the order. Held , reversing 
the lower Court’s decision, that the order in the 
miscellaneous inquiry was not binding on the plaint- 
iff as an auction-purchaser. Vishvanath Chardtx 
NaIK V. SUBRAYA SHIVAPA SHETTI 

I. L. R 15 Bom. 280 


Purchaser 


of 


rights of Hindu widow — Representative. After the 
death of a childless Hindu widow, a lessee from her 
of property winch had belonged to her husband 
obtained against her vendees of part of the same 
property a decree for damages for wrongfully keep- 
ing him out cf possession. The effect of the deci- 
sion was to decree the claim against the estate of 
the widow, and to exempt from liability the judg- 
ment-debtors personally and the property which 
they had purchased. In execution of the decree, 
the said property was sold, and was purchased by 
the decree-holder ; one of the judgment-debtors had 
died during the execution proceedings, and her 
son was duly impleaded as her representative, and 
he raised no objection to the attachment and sale. 
Subsequently this son sold his rights and interests 
in the property; and his vendee sued the decree- 
holder to recover possession on the ground that, 
decree being limited to the estate of the child- 
less Hindu widow, the defendant as purchaser 
could not acquire by the sale any rights superior to 
those of the widow ; that those rights had expired 
upon her death, and left nothing to be sold, and 
that on her death the property devolved upon the 
plaintiff’s vendor, and had thence passed to the 
plaintiff. Held , that the plaintiff’s vendor was a 
party to the suit within the meaning of s. 244 (c) of 
the Civil Procedure Code, and that he not having 
objected to the sale in execution of the decree, 
neither he nor the plaintiff could go behind that 
or claim the property upon any title which he 
asserted in the execution proceedings ; 
suit was barred by s. 244. Ram Ghu- 
Kuar , I . L. R. 7 All 547, followed. 
Garni Sakai , 1. L. R. 8 All 626, 
Mulmantri v. Ashfah Ahmad, I. L. 
Loll Bass v. Behani Meah , I. 
and Ravunni Menon v. Kunju 


Nayar, 1. L . R. 10 Mad. 117, referred to. Ra 
ghu'Rar Dial v. Hamid Jan 

I. L. R. 12 All. 78 


Execution 


of 


decree — Transferee of decree— Representative of party 
to suit— Appeal — Civil Procedure Code , 1882, ss. 232,. 
540 , and 58S. A person who, within the meaning 
of s. 232 of the Code of Civil Procedure, is a trans- 
feree of a decree is a representative within the 
meaning of s. 244, qua the decree, of the party to 
the suit under whom he, immediately or by mesne 
assignment in writing, or by operation of law, has 
derived title to the decree in the suit. It is the 
assignment in writing from the decree-holder, and 
not the recognition by a Court of him as a repre- 
sentative, which makes such transferee a represen- 
tative of a party to the suit. A Court upon the 
application of such a transferee for execution of a 
decree may wrongly decide that he is not a trans- 
feree within the meaning of s. 232, or that, although 
he is a transferee within the meaning of that 
section, he is not a representative of a party to the 
suit, or that by reason of limitation he is not enti- 
tled to obtain execution of the decree, and if the 
Court has so decided, it has determined a question 
or questions mentioned or referred to in s. 244 of 
the Civil Procedure Code, but not specified in s. 
588, and an appeal lies under s. 540 of that Act. 
Purmanandas J iwandas v. Vallahji Wallji, I. L. Pi. 
11 Bom. 506, and Gulzari Lai v. Dayaram, 1. L. R. 
9 All. 46, approved. Ram Balchsh v. Panna Lai,. 
I. L. R. 7 All 457, considered. Halodhar Shaha v. 
Harogobind Das Koiburto, 1. L. R. 12 Calc. 105, 
Sambasiva v. Srinivasa, 1. L. R. 12 Mad. 511,. 
Raman v. Muppil Nayar, I. L. R. 14 Mad. 478, 
and Vilayati Begam v. Intizar Begam , Weekly Notes, 
All, (1803) 106, referred to. Badri Narain v. 
JaiKishenDas . I. Xj. R. 16 All. 488 

11. Representative 55 


of party — Purchaser of the decree from the decree- 
holder — Civil Procedure Code ( Act XIV of 1882), ss. 
2, 232 — Decree-holder — Application by transferee of' 
decree — Civil Procedure Code Amendment Act (VII 
of IS 88) — Second appeal. The word “representa- 
tive” as used in s. 244 of the Code of Civil Proce 
dure, when used with reference to a decree-holder, 
includes the purchaser of the decree from the de- 
cree-holder by an assignment in writing. Ishan 
Chunder Sirhar v. Beni Madhub Sir bar, I. L. R. 24' 
Calc. 62, and Badri Narain v. Jai Kishen Das, I. L, 
R. 16 All 483, referred to. The Court executing 
a decree which has been so transferred can go into 
the disputed question of the transfer of the decree 
I under the provisions of s. 244 of the Civil Proce- 
I dure Code as amended by Act VII of 1888. Bwar 
; Bu&sh Sirkar v. Fatik Jali 

1. L. R/26 Calc. 250 
| 3 C. W. N. 222, 
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s. 244 — contd. 


2. PARTIES TO SUIT — contd. 


2. PARTIES TO SUIT — contd. 


12. Civil Procedure 

Code (Act XIV of 18S2), ss. 232 , 244, cl (c)— 
Civil Procedure Code Amendment Act ( VII of 1S88) 
— Application by transferee from legal representative 
of decree-holder — Question— Legal representative — 
Meaning of the terms “ transferee ” and 11 represent- 
ative ” — Administrator of estate. Any person who at 
the time of the execution of a decree is a transferee 
within the meaning of s. 232 of the Code of Civil 
Procedure is a representative of the decree-holder 
within the meaning of s. 244, cl. (c), of the Code ; 
and the term representatives in that section in- 
cludes subsequent transferees as well as those w r ho 
purchased directly from the person who obtained 
the decree. Dwar Bulcsh SirJcar v. Fatih Jali , I. L. 
It. 26 Calc . £50, and Badri Narain v. Jai Kishen 
Das , I. L. B. 16 All 3 S3, followed. Ganga Das 
Seal v. Yakub Ali Dob as hi 

I. Ii. B. 27 Gale. 670 

13. Party unnecessarily added 

to suit — Separate suit. S. 244 of the Civil 
Procedure Code alludes tG parties to the decree or 
their representatives, but it is not on that account 
open to a plaintiff to evade the section by adding 
an unnecessary party to the suit. Kristo Mohin- 
ee Dassee v . Kaliprosonno Ghose 

I. L. R. 8 Calc. 402 

14. Purchaser of decree — 

Bights of purchaser . The words “ party to a 
suit ” in s. 11, Act XXIII of 1861, include the heirs, 
assignees, and representatives of such party, and 
consequently give the purchaser of a decree all the 
rights of appeal, etc., which his vendor had. Huro 
Lall Bass v. Soojawut Ali. 8 W. R. 197 

Tara Ceand Hajrah v. Doorga Churn Hajrah 

10 W. R. 205 

15. — Petitioner, position of 

w 1^8 n petition struck off— Stranger. In a 
suit brought by M against K and others, certain 
lands belonging to G were included, and G was 
made a defendant; these lands, however, were re- 
leased from the claim and K excluded from the de- 
cree obtained by plaintiff against the other defend- 
ants. In execution, however, M had them mea- 
sured as apart of the decreed lands ; and G's peti- 
tion of objection under s. 230 of Act VIII of 1859 
having been struck off the file, G brought a suit to 
have his title established. Held , that, though as a 
"party to the suit” brought by M, G would have 
been bound by s.ll, Act XXIII of 1861, to seek his 
remedy in the execution department, yet, as he 
was released from the operation of the decree, he 
must be considered a stranger and permitted to 
bring his present action. Goun Kxshore Chow- 
dhry v. Mahomed Hassim Chowdhry 

10 W. B. 191 

16. — Party on record though 

wrongly — Bights of appeal. A party who 



has been put upon the record, whether rightly 
or wrongly, is so far a party to the suit that he 
has a nght of appeal under Act XXIII of 1861, s. 
il. Bhuggqbutty Kowar v. Money 

2 C. L. R. 545 

17 

.. — — — Applicability of 

section to application made by judgment-debtor 
as well as to those by decree-holder. The provision 
in s. 244 of the Code of Civil Procedure that ques- 
tions arising between _ the parties to the suit and 
relating to the execution, discharge, or satisfaction 
of a decree shall be determined by order of the 
Court executing the decree, relates not onlg to pro- 
ceedings initiated by the decree-holder, ‘but also 
to applications made by the judgment-debtor. 
Erusappa Mudaliar v. Commercial and Land 
Mortgage Bank I, Is. B. 23 Mad. 377 

18. — — — Person obstruct- 

ing the decree-holder at the instigation of the judg- 
ment-debtor— Suit by the person so obstructing. Held, . 
that a person who, at the instigation of the judg- 
ment-debtor, obstructed the decree-holder in ob- 
taining possession of property is not a party to the 
suit within the meaning of s. 244 ; so orders passed 
against him under ss. 329 and 332 do not bar a suit. 
Mohendro Narain Chatturaj v. Gopal Mondul, I. L. 
B. 17 Calc. 769 , referred to. Bishen Dyal 
Singh v. Sagro Singh . 2 C. W. 3Y. 511 


19. Claimant in 

Proceedings — Separate suit— Suit 


execution 
for Damaaes 


for Tort— Party to suit. A sold to B certain logs 
of timber, and 95 logs were delivered to B in 
part performance of the contract. C brought a 
suit against A and B, claiming the logs under 
another title. Pending this suit, C entered into an 
agreement with D, selling him the logs in the event 
of being successful in his suit. The judgment of 
the Court of first instance was in C's favour, and 
under such judgment D obtained possession of the 
logs in suit. This judgment was on appeal rever- 
sed. B then brought a suit in the nature of an ac- 
tion of trover against C and D for the logs and da- 
mages. The Court, without entering into the 
merits, dismissed the suit on the ground that it was 
not maintainable, as the same relief would have 
been obtained under the provisions of s. 11 of Act 
XXIII of 1861. Held by the Judicial Committee, 
reversing such judgment, that there had been a 
miscarriage, as that section did not apply, the suit 
by B against C and D being to recover damages for 
a tort alleged to have been committed by C and D, 
and that tbe latter was not a party to the original 
suit or bound by the judgment in that suit. Aga 
Syed Abdool Hossani v. Lenaine 

13 Moo. I. A. 69 


20. — — _ — Transferee of Judg- 
ment-debtor — Suit brought by decree-holder to 
question alienation by judgment-debtor. Held , that 
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s. 11 of Act XXIII of 1861, does not apply to suits 
brought by a decree-holder to question an alienation 
made by the judgment-debtor, inasmuch as the 
transferee was not a party to the former suit, and 
only questions between the parties to the suit must 
of necessity be determined in the execution depart- 
ment. SuRTJBSOOKH V. USGTJR ALLY IvHAN 

2 Agra, Ft. II, 180 

21. Representative of deceased 

person — Execution of decree — Party — Civil Proce- 
dure Code , ss. 201 , 209 — Representative. In a 
former suit for possession of immoveable pro- 
perty against J and her father, and subsequently | 
revived against J as the representative of her j 
father, possession and mesne profits were decreed j 
against J in her representative capacity, while as | 
against her in her individual capacity the suit was | 
dismissed. The decree-holder, after obtaining 
possession, attached and sold, in satisfaction of his j 
decree for mesne profits, J’s private property, not- j 
withstanding her objections, and himself became j 
the purchaser, but never obtained possession. This I 
sale, ordered on the 8th October 1863, was con- j 
firmed by the Judge on 15th March 1864. The j 
present suit was brought by J for confirmation of 
her possession of her private property by cancella- j 
txon of the execution sale. Held (Macpheeson ! 
and Glover, «/,/., dissenting), that such suit was | 
maintainable, and that J in her individual capa- i 
city was not a party to the suit in which execution ; 
issued within the meaning of s. 11 of Act XXIII j 
of 1861. Waked Ali v. Jumayee 

2 B. L. R. P. B. 73 | 
I1XW.R. F. R. 1 ! 

Pootee Begtjm v. Indurjeet Kooer k “ r ‘” :> 

12 W. R. 201 j 

In the same case on appeal the decree of the High ! 
Court was affirmed under the circumstances of the j 
case, but held (contrary to the opinion of the j 
majority of the Full Bench), — Where a decree j 
against a person in a representative capacity has j 
been properly passed, and proceedings have been j 
taken under it to obtain execution against the party | 
in his representative character, he is a party to the 
suit with respect to any question which may arise 
between him and the other parties relating to the 
execution of the decree within the meaning of Act 
XXIII of 1861, s. II. Chowdry Waked Ali v, 
Jttmaee . 11 R. L. R. P. C. 149 ; 18 W. R. 185 

OSEEMUNKISSA RHATOOK V. AmEEROONNISSA j 

Khatooh . ... . .20 W. R. 162 | 

22. — — - Representative — A ssignee of j 

auction-purchaser. The expression “ represent- j 
ative of a party ” in the last paragraph of s. 244, I 
Civil Procedure Code, does not mean the represent- j 
ative of a party to the execution proceedings, but I 
it means the representative of a party to the suit. [ 
An application by the assignee of an auction- i 
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s. 244 — contd . 

2. PARTIES TO SUIT — contd. 

purchaser to be placed on the record cannot be 
dealt with under s. 244, Civil Procedure Code, and 
no appeal or second appeal lies from an order 
refusing such application. Seeenath Ghose v. 
Roma Nath Santra . . .8 0. W. 1ST. 278 

23. Assignee of decree — In- 

direct assignment. A, a decree-holder, applied 
for execution of his decree, but was opposed by B, 
the judgment- debtor, on the ground that A had 
sold his decree to a third party, from whom it had 
passed to B's son. Held , that this was a question 
arising between the parties to the suit in which the 
decree was passed, and relating to the execution of 
the decree, and might be determined by the Court 
executing the decree, under s. 11, Act XXIII of 
1861. Ramdhan Rakhit v. Panchahan Chtjc- 
KERBTTTTY . IE. L. R. S. Ttf. 9 1 10 W. R. 144 

24. Separate suit — 

Questions for Court executing decree. Three out of 
six decree-holders sold their share in the decree to A 
who thereafter made an application to the Court 
under s. 232 of the Code of Civil Procedure. This 
application was dismissed on the ground that A 9 e 
purchase was made benami for some of the judg- 
ment-debtors. In a. subsequent suit brought by A 
and the persons who were said to be the real pur- 
chasers, it was contended that a separate suit was 
barred under the provisions of s. 244, cl. (c), of the 
Code of Civil Procedure. Held , that A -was not a 
party to the suit in which the decree was passed, nor 
the representative of any such party, and that the 
suit was not barred. Halodbar Shaba v. Haro- 
gorind Das Koibiirto . I. L. R. 12 Cale. 105 

25. Suit for declara- 
tion that the defendant is a mere benamidar for 
plaintiff. A suit brought by A to obtain a declara- 
tion that a decree originally obtained by B against 
C and another which had been purchased in the 
name of D had really been purchased by 'the 
plaintiff for his own benefit, was held not to be barred 
by s. 244, cl. (c), of the Civil Procedure Code, as the 
question raised was not one arising between the 
parties to the suit in which the decree was passed, 
or their representatives, but one that arose between 
two parties, each of whom claimed to be the repre- 
sentative of one of the parties to the suit, viz., B, 
the party in whose favour the decree was passed. 
Goer Mohtjk Colli v. Dinonath Karmokar 

I. L. R. 25 Cale. 49 
2 C. W. 76 

26. Application for 
execution by beneficial holder of decree— -Application 
dismissed— Suit for declaration of applicant's right 
to execute the decree— Civil Procedure Code , s. 232. 
Held , that where an application under s. 232 of the 
Code of Civil Procedure by a person alleging 
himself to be beneficially entitled under a decree to 
execute such decree has been rejected, it is still 
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•competent to the applicant (no appeal lying from 
the order under s. 232 rejecting his application) 
to bring a separate suit for a declaration that he 
as the person entitled to execute the decree. Earn 
Baksh v. Parma Lai , I. L. R. 7 All. 457 , and Halo- 
Shar Shaba v. Harogobind Das Koihurto, I. L. R. 12 
Calc. 105 , referred to. Sheoraj Singh v. Amin- 
ud-din Khan . . I. L. R. 20 All. 539 

27. Execution of decree 

— Regular suit . The assignee of a decree applied 
for execution ; his application was dismissed, 
and he was never brought on to the record as . 
•decree-holder. He now sued for the cancellation 
of the order refusing execution and for a declaration j 
of his right to execution. Held, that the suit was 
not precluded by Civil Procedure Code, s. 244. 
Raman v. Muppil Nayae X. L. R. 14 Mad. 478 


GI ^2 Ij procedure code, ACT XIV 

OP 1882 (ACT X OP 1877)— contd. 

— _ g< 244 — -canid. 

2. PARTIES TO SUIT — contd. 


Savarimuthu, 1. L. E. H Mad. 226, followed. 
VaSTTDEVA Upadyaya V. Vis VARA JA Tiethasami 
X. L. R. 19 Mad. 381 


See VlBHUDAPRIYA 
Thirthasami . 


THIRTHASAMI V. VlDIANIDHI 

. I. L. R. 22 Mad. 131 


where these two last-mentioned cases were distin- 
guished. 


30. Rival deeree-liolders — 

Right of action — Act VIII of 1859 , 5 . 270 . A 
regular suit will lie at the instance of one decree- 
holder against another for a refund of money that 
has been erroneously paid away to the latter 
contrary to the provisions of s. 270 of Act VIII of 
1859. Gogaram v. Kaetick Chunder Singh 

B. L. R. Sup. Vol. 1022 ;9¥.E. 515 
See Gokool Dass v. Gungesher Singh 


28. — Questions relating 

to execution — Separate suit. A plaintiff, alleging 
that her husband (deceased) had advanced money 
on the security of land belonging to a family of four 
Hindus, sued them to enforce his lien and obtained a 
-decree. The representatives of one of the defend- 
ants only appealed, and the decree was reversed as 
regarded them. The decree was executed as 
against the other defendants by the attachment and 
sale of their shares of the land, and the plaintiff 
became the purchaser. The successful appellants 
obstructed her in her attempts to obtain possession 
and she now sued them for partition of the three- 
quarters share purchased by her. Held , that the 
suit was not precluded by Civil Procedure Code, 
.s. 244. Nagamtjthu v. Savarimtjthtj 

X. L. R. 15 Mad. 226 

29. — “Judgment-debtor” 

— Question of right to possession — Civil Procedure 
Code h 1882 , as. 332 and 335. T's predeces- 
sor in interest had a mortgage on certain land 
and was made a party to a partition-suit, in 
which a share in the land was allotted to a member 
of the family, subject to a proportionate share of T’s 
mortgage and also subject to a proportionate share 
•of a certain decree debt. The then plaintiff got his 
share of the property made over to him. After the 
date of the decree, i.e., the decree in the partition 
suit, T purchased the equity of redemption in the 
mortgaged property from certain members of the 
family. In a subsequent execution of the partition 
decree, part of the land was sold for money due as 
costs and mesne profits by T’s vendors of the 
equity of redemption, and T was ejected. T 
objected under s. 332 of the Code, but the Court 
refused to order redelivery. In a suit brought by 
T for possession : Held , that T was not a judgment- 
debtor within the meaning of ss. 244, 332, and 335, 
Civil Procedure Code, and that the suit was not 
barred by the provisions of s. 244. Nagamuthu v. 


3 XX. W. 164 

31. Claim for rateable distri- 

bution by creditor rejected — Sum de- 
tained in Court , pending application to High 
Court — Application rejected — Interest on sum detain- 
ed claimed in execution — Procedure. In execution 
of a decree by R S, another creditor claimed a 
reteable share of the proceeds realized. His claim 
was rejected. Pending an application to the High 
Court under s. 622 of the Code of Civil Procedure 
to set aside this order, the share claimed by S 
w r as detained in Court at his request. The High 
Court rejected the application of S, and R took 
out execution for the costs incurred therein and for 
interest on the sum detained in Court at the request 
of S. Held , that the interest could not be awarded 
to R in execution of the decree for costs, S and R 
being rival creditors and S not being a party to the 
suit. Sanjivi v. Ramasami 

I. 1 a . R. 8 Mad. 494 

32. Co-defendants — Separate suit 

— Order to refund purchase-money. A judgment- 
debtor, alleging that his right as occupancy tenant 
of certain land had been sold in execution of the 
decree, sued the decree-holder and the auction- 
purchaser to set aside the sale as illegal under s. 9 of 
the Korth- Western Provinces Rent Act. The Court 
of first instance decreed the claim, and ordered the 
defendant decree-holder to refund the purchase- 
money. Held , that, as between the defendant 
decree-holder and the plaintiff, the question at issue 
was one arising between the parties to the suit 
in which the decree was passed and relating to the 
execution, discharge, or satisfaction of the decree 
and was, therefore, under s. 244 of the Civil 
Procedure Code, to be determined by the Court 
executing the decree, and not by separate suit. 
Janki Singh v. AUalch Singh, I. L. R . 6 All 393 , 
followed. Held , also, that apart from this considera- 
tion, it was beyond the lower Court’s powers to 
make an order directing the decree-holder to re- 




( 1779 ) 


DIGEST OE CASES. 


( 1780 ) 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877) — contd. 

s. 244: — contd. 


2. PARTIES TO SUIT — contd. 

fund the purchase -money, that being a matter 
between two eo -defendants which was not raised 
and could not be decided in the present suit. Ram 
Ggpal v. Khxali Ram . I. L. R. 0 All. 448 

33. — Claimant to attached 

property — Suit to set aside sale in execution. A 
decree-holder took out execution against A and 
B. When J3’s property was attached his widow, 
G, came forward and laid claim to it on the 
part of her minor son, urging that, as B was not 
liable under the decree, his property could not be 
sold. The objection was disallowed and the pro- 
perty was sold. Held , that s. II, Act XXIII of 
1803 , did not prevent G from suing to set aside that 
sale and recover B's property on the ground that 
5 was not liable under the decree. Issan Chtjn- 
der Bass v. Chundro Bodonee . 7 W. R. 361 


34. . 


35. ■ 


Party wrongly appearing 


oil record — Suit for money paid in execution 

of decree — Parties appearing on decree not 

parties to suit. S sued K for possession of 
certain land, and H, claiming to be owner of the 
property, asked leave to come in and defend the 
suit ; but his application was refused. The suit 
was dismissed, and S appealed, naming H as a 
respondent, and a notice in the usual form was 
served on H. He, however, did not appear, and. the 
decree of the first Court being reversed, a decree, in 
which H was included, was given for possession. II j 
subsequently brought a suit to have his title to i 
the property declared making S a defendant, and ; 
obtained a decree declaring his title. Pending IPs ! 
suit, 8 took proceedings in execution of the decree to j 
recover a sum awarded her either as costs or mense j 
profits, whereupon H, to prevent a sale of the \ 
property, deposited the amount in Court, and S j 
received it on account of her decree. In a suit j 
brought by H against S to recover the amount so j 
paid: Held , the plaintiff was entitled to recover, j 
The judgment in the first suit having been set aside 1 
by the proceedings in the second suit, there was ! 
no bar to the suit by reason of the money having ; 
been paid in execution of the process of the Court, j 
H was not a party to the first suit so as to make the j 
question one between the parties, and relating to 
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Party alleged to 


Attaching creditors — Suit i 

for refund of money wrongly paid to him. A | 
suit will lie by a prior attaching creditor to compel j 
a decree-holder, whose attachment is subsequent in j 
date, to refund money obtained by him under an ! 
order of the Judge of a subordinate Court, in j 
contravention of the provisions of s. 270, Code of j 
Civil Procedure ; hut it must be a suit to set aside ; 
the Judge’s order. Wooma Moyee Bttrmoeta v. \ 
Ram Btjkhsh Chetlangee . . 16 W. R. 11 


the execution of the decree. 
Shitaram Haydra 


Sherokumabi Debi V . 

13 B. L. R. Ap. 17 


have been wrongly substituted in execution proceed * 
ings — Estoppel. A , executrix to the estate of her 
husband, executed a mortgage- bond, partly for 
money due on bonds executed by her husband in his 
life-time and partly for payment of Government 
revenue due from the estate. She then adopted a 
son, B, under authority granted by the will of her 
husband. After the adoption, a suit was brought 
on the mortgage-bond against A , and a decree 
was passed in terms of a compromise for payment 
by instalments, the mortgaged property remaining 
hypothecated as before. Default was made in 
payment of the instalments, and the decree-holder 
applied for execution of the decree from time to 
time and obtained partial satisfaction. In the 
meantime, the Court of Wards took the manage- 
ment of the estate from A, and in the course op 
execution proceedings the original decree-holder 
died, and on an application for execution in August 
1888, N, then a minor, was substituted as decree- 
holder, and B was substituted as judgment-debtor 
in the place of A. The present application for 
execution was made in July 1893, the minor N 
being represented by a sub-manager under the 
Court of Wards. It was decided against N, and 
N then appealed. An objection was raised that, 
assuming the liability of the estate of B, such 
liability could not be enforced in execution of 
this decree, as the order for substitution was 
unauthorized by law and a mere nullity, and B 
being neither a party, nor representative of a party,, 
to the suit, the present appeal would not lie under 
s. 244 of the Civil Procedure Code. Held, that 
the Court had power to make a substitution of 
this kind, and that B had been rightly substituted. 
JSari Saran Moitra v. Bhubaneswari Debi , I. L. 11. 
16 Calc. 40 : L. R. 15 I . A. 195 , referred to. Held,. 
also, that B was precluded by the previous proceed- 
ings from questioning the order of substitution. 
Mungul Per shad Dichit v. Girja Kant Lahiri, I. L. R. 
8 Calc. 51 : L. R. 8 I. A. 123 , and Ram Kirpal v. 
Rup Kuan, I. L. R. 6 All 269 : L. R. 11 I. A. 37, 
referred to. Dhuronidhur Sen v. Agra Bank , 
l. L. R. 4 Calc. 380 : I. L. R. 5 Calc. 86, distinguish- 
ed. Norendea Nath Pah abi v. Bhtjpendra 
Narain Roy . . I. L. R. 23 Gale. 374 

37. Party refusing to com* 

promise — Decree on compromise — Execution 
against party to suit , not party to compromise — * 
Resistance to execution - — Procedure. In a suit for 
partition a compromise was entered into by all the 
parties except S, and a decree obtained on the terms 
thereof. In execution S was dispossessed and 
presented a petition to the Court, objecting that 
the decree was not binding on her. The petition 
was rejected. Held, that the objection raised by $ 
ought to have been investigated under s. 244 of the 
Code of Civil Procedure, and that S was entitled to 
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appeal against the order rejecting the petition. 
Sankaravadivammal v. Ktjmaeasamya 

I. L. R. 8 Mad. 473 

38. - — — Plaintiff suing in a char- 

acter separate from that in which decree 
was passed against him — Separate suit 

not barred, A judgment-debtor, upon the at- 
tachment of certain land in execution of decrees 
passed against him personally by the Revenue 
Court, instituted a suit for a declaration and 
establishment of his right to such land, not as his 
own property, but as wakf, of which he was muta- 
walli or trustee. Held, that, inasmuch as the 
plaintiff was not suing in his own right, hut in his 
capacity as custodian, trustee, or manager of the j 
wakf property, and he must therefore be taken to : 
fill a character separate from that in which the I 
decrees were passed against him by the Revenue 
Court, his suit was not barred by the provisions of 

s. 244 of the Civil Procedure Code. MadJio Prakash 
Singh v. Murli Manohar , I. L. R. 5 All. 406 , and 
Shankar Dial v. Amir Haidar , I. L. R. 2 All. 752, 
referred to. Nath Mal Das v. Tajammul Hus- 
sain I.L. R. 7 All. 38 

39. Auetion-pureliaser at sale 

in execution — Suit to recover purchase 
money on reversal of decree under which sale in 
execution took place — Separate suit — Party to 
proceedings in execution. G instituted a suit 
against H, C, and P, which was dismissed with costs, 
but an appeal was preferred. Pending the appeal, 
however, C took out execution of the decree for 
costs, and brought to sale a house belonging to G, of 
which H became the purchaser, paid the purchase 
money and got possession. Subsequently the 
decision dismissing the suit was reversed on appeal, 
and the defendants in that suit were ordered to pay 
a certain sum to G with costs. G then applied for 
restitution of her house which had been sold under 
the decree reversed, and eventually obtained an 
unconditional order for possession, H being left to 
any remedy open to him in respect of the purchase 
money. G having obtained possession of the house, 

II brought a suit against her to recover the purchase- 
money. Held, that, notwithstanding s. 244 of the 
Civil Procedure Code, he was entitled in this suit to 
recover the purchase money, as money received to 
his use, the consideration for it ha ving failed. H 
was not, in his character as an auction-purchaser, 
a party to the execution proceedings, and for the 
purpose of the suit was to be treated as a third 
person. Hira Lal Ohatteejee v. Gottrmoney 
Debi . . . . I. L. R. 13 Calc. 326 

40. - Representative of 

party to suit — Auction-purchaser who was also 
assignee of decree. In a suit for sale upon a mort- 
gage the plaintiff, having obtained a decree, assigned 
the same, and the assignee brought the property 
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decreed to be sold to sale and purchased it himself 
and obtained possession. A usufructuary mort- 
gagee of the property who had been a party to the 
suit, and in whose favour the decree was, in so far 
that it declared his right to continue in possession, 
applied to be restored to possession, and obtained 
an order in his favour. Thereupon the assignee 
auction-purchaser, applied in revision to have the 
order restoring the usufructuary mortgagee to 
possession set aside. Held, that the auction- 
purchaser, though he happened also to be the 
assignee of the decree, was not a representative of 
a party to the suit within the meaning of s. 244. 
Sabhajit v. Sri Gopal . I. L. R. 17 All. 222 

41. Purchaser at auction-sale. 

Where a decree-holder, who had obtained a 
decree and order under ss. 88, 89 of the Transfer 
of Property Act over certain property, proceeded 
to attach it in execution of his decree : Held, that 
a third party who had bought the rights and 
interests of the judgment-debtors at an auction-sale 
held in consequence of a money-decree was not a 
legal representative of the judgment-debtors so as 
to entitle him to be heard under s. 244 of the Code 
of Civil Procedure at the execution proceedings. 
Sabhajit x. Sri Gopal, I. L. R. 17 All. 222, followed. 
Prosonno Kumar Scmyal v. Kali Das Sanyal, I. L. R. 
19 Calc. 683, distinguished. Mahabir Prasad v. 
Partab Chand . I. Is. R. 22 All. 450 

42. Decree — Fraud 

— Question! relating to the execution of the decree 
between parties to the suit — Auction-purchaser a 
third party. An application was made by the judg- 
ment-debtor against the decree-holder and the 
auction-purchaser, who was a third party, to have a 
sale set aside on the ground of irregularity in pub- 
lishing or conducting the sale, as also on the ground 
of fraud. The Court of first instance rejected the 
application, and refused to set aside the sale. On 
appeal to the Subordinate Judge, he reversed the 
decision of the first Court. On a second appeal to 
the High Court by the auction-purchaser an 
objection was taken that no second appeal lay at his 
instance. Held, that, inasmuch as the application 
was under s. 244 of the Civil Procedure Code, a 
second appeal would lie. The question of a right to 
a second appeal does not turn upon who may happen 
to be the appellant, but upon whether or "not the 
case is one within s. 244 of the Code. Hira Lal 
Ghose v. Chundka Kanto Ghose 

I. Is. R. 26 Calc. 539 
3 C. W. 3N. 403 

See Bhubon Mohun Pal v. Nanda Lal Dey 
I. L. R. 26 Gale. 324 
3 C. W. NT. 399 

and Moti Lal Chakrabittty v. Rtjssik Chandra 
Bairagi . . I, L. R. 26 Calc. 326 note 

3 C, W. NT. 395- 
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— — — — Application to 

set aside sale on the ground of fraud. Where a 
judgment-debtor applies to have an execution sale 
set aside and alleges circumstances which, if found 
in his favour, would amount to fraud on the part 
of the decree-holder or auction-purchaser, the appli- 
cation comes under s. 244, Civil Procedure Code, 
although the question is one between the judgment - 
debtor and the auction-purchaser, who was not the 
decree-holder, Prosonno Kumar Sanyo! v. Kali 
Das Sanya!, 1. L. R. 19 Gale. 683, referred to. 
■Hemai Chand Kanji v. Denon ath Kanji 

2 C. W. 3ST. 691 

Rojoni Kant Bagchi v. Hossani Uddin Ahmed 

4 C. W. 1ST. 588 

44. Purchaser from some of 

the judgment-debtors of property not 
affected by decree — Representative of judgment- 
debtor. Certain persons, claiming by right of 
inheritance to C, sued B, N, A , K, and others for 
possession of certain immoveable property, and 
obtained a decree dated in August 3.876 for posses- 
sion of the same. In the course of the litigation 
which ended in that decree, Z purchased certain 
immoveable property from B, N, A, and K. Z 
was subsequently dispossessed of such property in 
execution of the decree of August 1876. He there- 
upon sued the holders of that decree for possession of 
the same, alleging that his vendors had inherited the 
same from I>, that it was not affected by that decree, 
and that he had been improperly dispossessed of it in 
execution of that decree. Held, by the Court that 
the plaintiff not being the representative of any of 
the parties to the suit in which that decree was 
passed in the sense of s. 244 of the Civil Procedure 
Code, but being, if his allegations w r ere true, a 
purchaser from certain of the judgment-debtors of 
property not affected by that decree, the suit was 
not barred by the provisions of that section. Partab ■ 
Singh v. Beni Ram, 1. L. R. 2 All. 61, distinguished. 
Observations by Stuart, C.J., on his judgment in 
Agra Savings Bank v. Sri Ram Mitter, 1. L. R. 1 
All. 38 S, and on the judgment of the Pull Bench 
m Partab Singh v. Beni Ram referring to that 
judgment. Zanki Lall v. Jawahir Singh 

I. L. R. 5 All. 94 
45. 
ative 


Party to suit in represent- 

- character. In 1875 a decree was 


■ — — * : A-M CU VAV-V* JLtH? W CvO 

passed against iV as representative of L, who died 
pending the suit, declaring N liable to the extent of | 
the assets of L which might have come to the hands 1 
of N. In 1879 the decree-holder applied for execu- 
tion of the decree, and, without proof that any of 
the assets of L had come to the hands of N, obtained ! 
an order and attached lands belonging to N. N 
objected to the attachment, but the -Munsif without 
investigation, rejected his claim and directed N to 
bring a regular suit. The land was sold and i 
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purchased by A B. N, after an abortive attempt 
to obtain a review of the Munsif’s order from his 
successor, brought a suit in 1880 against the decree- 
holder and A B to recover the land. Held, that, 
as N was a party to the former suit of 1S75 within 
the meaning of s. 244 of the Civil Procedure Code, 
18/ 7, the suit would not lie. Ai-iundadhi v. K-ite- 
SHA • • • • I. L. R. 5 Mad/391 

. ' 7. 7~j 777 ~ ~ Sale of Property 

in execution of decree obtained by second mortgagee 
for sale of property— H older of prior decree enforcing 

■first mortgage — Execution of decree — Fresh suit 

Meaning of “ representative 55 of judgment- debtor. 
A decree enforcing a first mortgage of certain 
property not being satisfied, the property was 
sold in execution of a decree of a later date enforcing 
a second, mortgage of the property. Per Stuart) 
C.J., that the decree enforcing the first mortgage 
could not be executed against the property, but the 
holder of such decree was bound to bring a fresh suit 
against the purchaser of the property to enforce his 
decree. Per Straight, Brodhtjrst, and Tyrrell, 
JJ., that a fresh suit was the most convenient and 
expeditious remedy. Per Oldfield, that the 
purchaser not being the “ representative ” of the 
judgment-debtor, within the meaning of s. 244 (c) of 
the Civil Procedure Code, the holder of such decree 
must bring a fresh suit to enforce it. Jagta 
Naeain v. Jagrttp . . I. L. R. 5 AIL 452 

47. Transfer of In- 

terest pending suit — Lis pendens — Application to 
bring transferee upon the record . A decree of the 
High Court, giving possession of certain shares in a 
bank to the plaintiff, R , was reversed on appeal by 
the Privy Council. The defendant then applied to 
the Court of first instance to order restitution of the 
shares, which had been realized by the plaintiff. 
Upon being ordered to produce the shares, R made 
an application to the Court, professedly under s. 244 
of the Civil Procedure Code, in which he alleged that, 
pending the appeal to the Privy Council, he had 
transferred the shares to G, his counsel in the case, 
who had failed to restore them, and he prayed 
“ that the said person might be brought upon the 
record, and that execution for recovery of the said 
shares might be given against him. 5 ’ The Court 
passed an order upon this application, calling on G 
to show cause why he should not be called upon to 
restore the shares made over to him by R, and he 
thereupon filed an answer denying that he was the 
custodian of the shares and alleging that he was 
their purchaser for value. The Court passed an 
order directing that Q*$ name should be placed on 
the record, so that the decree might be executed 
against him. Held, that the question being one 
between two judgment-debtors inter se, and not 
between the parties arrayed against each other as 
decree-holders of the one part and judgment- 
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debtors or their representatives on the other, the 
provisions of s. 244 of the Civil Procedure Code were j 
not applicable to the case ; that G could not be 
regarded as a “ representative 55 of 12 within the 
meaning of that section. Raynor v. Mussooeie j 
Bank .... I. L. R. 7 All. 681 

48. — — Decree on bond ; 

against representatives of obligor. Where certain ; 
property was attached in execution of a decree j 
passed upon a bond against the legal representatives ' 
of the obligor, and the judgment-debtors objected j 
to the attachment on the ground that the property j 
was not part of the obligor’s estate and liable to be j 
taken in execution of the decree, but was property 
which they could claim in their own right : Held , 
that the matter in dispute was one between the : 
parties to the suit in which, the decree was passed j 
and relating to the execution, discharge, or satisfac- ! 
tion of the decree within the meaning of s. 244 of the 
Civil Procedure Code, and was therefore to be ; 
determined in the execution department, and not j 
by regular suit. Chowdry Waked AH v. Jumaee, j 
11 B? L. R. 149 , Shankar Dial v. Amir Haidar , j 
1. L. B. 2 All. 752, and Nath Mai Dass v. Tajammul \ 
Husain , I. L. B. 7 All 36 , referred to. Per Mah- 
mood, J . — That the turning point upon which the 
application of the rule contained in s. 244 of the Civil 
Procedure Code barring adjudication in a regular 
suit depends, is whether the judgment- debtor, in 
raising objections to execution of decree against any 
property, pleads what may analogically be called a 
jus tertii , or a right which, although he represents it, 
belongs to a title totally separate from that which he 
personally holds in such property. Kanai Lai Khan 
v. SasM Bhuson Biswas , L L. it. 6 Calc. 777, 
dissented from. Ram Ghtjlam v. Hazard 1 Koer 
I. Xj. R. 7 All. 547 

49. Party to suit — 

'Representative. Where, certain property having 
been attached in execution of a decree, the repre- 
sentative of the judgment-debtor objected that the 
property had been acquired by himself and not 
inherited from the judgment-debtor, and was there- 
fore not liable in execution : Held , that the ques- 
tion was one which must be decided in the execution 
department, under s. 244 of the Civil Procedure 
Code. Ra m Ghulam v. Hazaru Koer, I. L. R. 7 All. 
547 , referred to. Sit a Ram v. Bhagwan Das 

I. L. R„ 7 All. 733 

50. Official Assignee 

— Attachment of property — Judgment-debtor declared 
an insolvent — Claim by Official Assignee to attached 
property — Appeal from order disallowing claim . — 
Stat. 11 & 12 Vic., c. 21, ss. 7, 49—“ Representative ” 
of judgment-debtor. A decree-holder, having 
attached the property of his judgment-debtors in 
execution of the decree, obtained an order for sale 
of the attached property. Prior to sale, the 
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judgment-debtors made an application to be 
declared insolvents, and obtained an order under 
Stat. 11 & 12 Vic., c. 21, s. 7, by which their property 
was vested in the Official Assignee. An application 
was then made by the Official Assignee to the Court 
in which the execution of the decree was pending 
for the release of the property from attachment, and 
that the property might be made over to him. The 
Court dismissed the application. On appeal, the 
District Judge reversed the first Court’s order. 
Held, that the matter did not come before the Court 
of first instance under s. 49 of Stat. 11 & 12 Vic., 
c. 21, inasmuch as that section refers to cases 
where the insolvent’s schedule has been filed, and 
to debt or demands admitted therein, and, in the 
present case, no schedule had been filed at the time 
of the Official Assignee’s application ; and the Court 
could therefore only entertain the application under 
the provisions of the Civil Procedure Code relating to 
the execution of decrees. Held , that the Official 
Assignee could not be held to be a representative of 
the judgment-debtors within the meaning of s. 244 
of the Civil Procedure Code, and his application was 
not one relating to the execution, discharge, or 
satisfaction of the decree. Held, that the Court of 
first instance had only jurisdiction in the matter 
under s. 278 of the Code, and disposed of it under 
that section, and that the District Judge had no 
jurisdiction to entertain the appeal. Kashi 
Prasad v. Miller . . X. L. R. 7 All. 752 

51. Execution of 

decree — tc Representative ” of judgment-debtor . The 
word <e representative ” as used in cl. (c), s. 244 
of the Code of Civil Procedure, means any person 
who succeeds to the right of any of the parties to 
the suit after the decree is passed". A Hindu widow 
mortgaged certain properties, and afterwards by an 
ikrarnamah made them over to B, the next heir. 
The ikrarnamah contained a condition that B was 
to be liable for the widow’s debts. Subsequently 
the mortgagee brought a suit against the widow, on 
the mortgage and joined I? as a party on the ground 
that he was in possession of the mortgaged pro- 
I perties. That suit resulted in a money decree being 
| passed on appeal by the High Court against the 
| widow personally, the property in the hands of B 
| being held not to be liable. The case was taken on 
appeal to the Privy Council, and pending the hear- 
ing of that appeal, the widow died, and B was 
brought on the record as her legal representative. 
The decree of the High Court was ultimately con- 
firmed by the Privy Council. In execution of the 
j decree, it was sought to make B liable to satisfy the 
amount out of the properties which he had obtained 
under the ikrarnamah, the mortgagee not having 
been aware of the conditions of that document 
before the decree of the High Court. Held, that, 
so far as these properties were concerned, he was 
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not the legal representative of the widow, as he 
inherited them as heir-at-law of her husband, and 
that his title to them under the ikramamah was not 
that of a “ representative ” within the meaning of 
cl. .(e) of s. 244. Held , further, that the question of 
B's liability under the ikrarnamah did not fall 
within the scope of the provisions of cl. (c) of s. 244, 
as being a question to be decided between the 
“ parties 95 to the suit, as, although B was a party 
to the suit, the only claim against him was that the 
property in his hands was liable as having been pre- 
viously hypothecated,* and as the suit was dis- 
missed, so far as that claim was concerned, it was 
not a question relating to the execution of the 
decree. Kameshwar Pershad v. Run Bahadur 
Singh .... I. L. R. 12 Calc. 458 

52. — Representative of 

a party to the suit— Second mortgagee talcing a 
mortgage during the pendency of a suit on the first 
mortgage. Held , that a second mortgagee who takes 
his mortgage during the pendency of a suit on the 
first mortgage is a representative of the mortgagor 
within the meaning of s. 244 of the Code of Civil 
Procedure. Madho Das v. Ramji Patalc, I. L. R. 
16 All, 2S6, referred to. Sheo Narad? v, Chunni 
Laii . ... I. L. R. 22 All. 243 

53. - ----- — - — — — Person who had 

acquired interest in property sold before the judg- 
ment-debtor became liable under the decree — Applica- 
tion to set aside sale — Civil Procedure Code , s. 310. 
Where an application to have a sale set aside 
under s. 3 10 A of the Civil Procedure Code is made 
by a person who has acquired an interest in the 
property sold before the judgment-debtor became 
liable under the decree, such person is not a repre- 
sentative of the j udgment-debtor within the mean- 
ing of s. 244 of the Code. Bungshi Dear Haldar 
v. Kedarnath Mondal . 1 C. W. IN. 114 

54. — — Civil Procedure 

Code, ss. 278-283 — Question of Court executing 
-decree — Separate suit — “ Representative 95 of judg- 
ment-debtor. The decree-holder under a decree 
for enforcement of lien against the zamindari rights 
and interests of K applied for execution by attach- 
ment and sale of certain shares, one of which was 
recorded in the khewat in the name of K , aud 
two others in the name of B, his brother’s widow. 
The shares having been attached, the judgment- 
debtor died, and J, his brother, and L, his son, were 
substituted as his representatives. In execution of 
the decree, only the share which had stood recorded 
in the name of the deceased judgment-debtor, and 
which was in possession of <7 and L as his representa- 
tives, was sold ; and the decree-holder then applied 
for sale of the other shares which had been attached. 
To this B objected under s. 281 of the Civil Pro- 
cedure Code, claiming to be owner of the shares in 
question. Before the hearing of her objection she 
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died, and L applied to have his name brought upon 
the record in her place for the purpose of supporting 
the objections. An order having been passed dis- 
allowing the objections which had been filed by B, L. 
apiplied to the High Court. A preliminary objection 
was taken on behalf of the decree-holder to the hear- 
ing of the appeal on the ground that, as the first 
Court’s order related to L 9 6* claim as the heir of B to 
have the shares entered in her name released from 
attachment, it must be regarded as passed under 
s. 281 of the Civil Procedure Code, and as conclusive, 
subject to Vs bringing a suit to establish his right. 
On the other side it was contended that, L being the 
representative of the deceased judgment-debtor K, 
the first Court’s order must be regarded as passed 
under s. 244 of the Code, and the appeal would 
therefore lie. Held , that the preliminary objection 
must prevail, and the first Court’s order must he 
regarded as passed under s. 281, and not under s. 
244 of the Code, inasmuch as Vs claim, which 
was rejected by it, was nothing more than to come 
in as Vs representative for the purpose of support- 
ing her objections ; and it was in right of a third 
person, whose interest he asserted to have passed 
to him, that he prayed admission to the proceed- 
ings, and his character was wholly distinct from 
that he filled as the legal representative of his 
deceased father. Because L happened, for the 
purpose of the execution proceeding, to be his 
father’s legal representative, and to be liable to 
satisfy the decree to the extent of any assets which 
might have come to his hands, it did not follow 
that- any rights claimed by him through a third 
person must be dealt with., and could only be dealt 
with, between him and the decree-holder in the 
execution proceedings. Waited AM v. J umaee, 11 
B. L. R. 149, Ram Ghulam v. Bazar u Kuar , J. L. 
R. 7 All. 647, Sita Ram v. Bhagwan Das , I. L. R. 
7 All. 733, Shankar Dial v. Amir Haidar, I. L. R. 
2 AIL 752, Nath M al Das v. Tajarnmul Husain, 1. L. 
R. 7 All. 36, and Kanai Lai Khan v, Sashi Rhuson 
Biswas, 1. L. R, 6 Calc . 777, referred to. Bahoei 
Lal v. Gauri Sahai . I. L. R. 8 All. 828 

55. . — Suit by 'repre- 

sentative against purchaser — Separate suit — Civil 
Procedure Code, ss. 266, 316. The provisions of 
s. 244 (e) of the Civil Procedure Code prohibit not 
only a suit between parties and their representatives 
but also a suit by a party or his representatives, 
against a purchaser at a sale in execution of the 
decree, the object of which is to determine a question 
which properly arises between the parties or their 
representatives, and relates to the execution, dis- 
charge, or satisfaction of the decree. A judgment- 
debtor, whose occupancy tenure bad been sold in 
execution of a decree for money, sued the purchaser 
for recovery of the property, on the ground that the 
sale of occupancy rights in execution of decree was 
illegal and void, being in contravention of the provi- 
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sions of s. 9 of Act XII of I8S! (North-Western 
Provinces Rent Act). Held by the Pull Bench, 
that the question involved in the suit was one of the 
nature referred to in s. 244 (c) of the Civil Procedure 
Code as determinable only by order of the Court 
executing the decree, and that the suit was therefore 
not maintainable. Narain v. Pur an. Weekly N otes. 
All (1883) 218 , referred to. Basti Ram v. Pattu 
X, Ii. B>i S All. 146 

See Dubga Charan Mandal v. Kali Peasanna 
Sabkae . . . X.L.R. 26 Gale. 727 


__ __ — Representatives 

of judgment-debtor. Held, that proceedings. in 
execution of a decree taken against the plaintiff s 
father and elder brother on previous occasions did 
not bind the plaintiff under s. 244 of the Civil Pro- 
cedure Code of 1882, the plaintiffs not having been 
parties to them within the meaning of that section. 
Krishna ji v. Vithaleav . X. L. R. 12 Bom. 80 

„ Decree passed 

against representative of debtor — Attachment of 
property as belonging to debtor — Objection to attach- 
ment by judgment-debtor setting up an independent 

title Appeal from order disallowing objection — Civil 

Procedure Code, ss. 2, 283. The decree-holders, 
in execution of a simple money-decree passed 
against the legal representative of their debtor* 
and which provided that it was to be enforced 
against the debtor’s property, attached and sought 
to bring to sale a house as coming within the scope 
of the decree. The judgment-debtors objected to 
the attachment and proposed sale on the ground 
that the house was their own private property and 
not the property of the debtor within the meaning 
■of the decree, having been validly transferred to 
them during the debtor’s life-time. The objection 
was disallowed by the court of first instance. Held , 
that s. 283 of the Civil Procedure Code had no 
application, that the case fell within s. 244, and that 
an appeal could lie from the first Court’s order. 
Ram Ghulam v. Hazaru Kuar, I. L. R. 7 AU. 547, 
and Sita Ram v. Bhagwan Das, I . L .R. 7 All. 733, 
followed. Shankar Dial v. Amir Haidar, I. L. R. 
2 All 752, Abdul Rahaman v. Muhamad Jar, I. 
L. R. 4 All 190, Awadh Kuari v. Roktu Tiwari , 
I. L. R. 6 All 109, Chowdhry Waked Ali v. 
J umaee, 11 R. L. R. 149, Ameer oonnissa Rhatoon 
v. Meer Mahomed, 20 W. R. 280, and Kuriyali v. 
Mayan, I . L. R. 7 Mad. 255, referred to. Mul- 
mantrx v. Ashfak Ahmad . X. 3j. R. 9 All. 605 

- 58. — Issue raised in 

form of objection by defendant in separate suit. 
S. 244 of the Civil procedure Code bars a suit 
brought for the determination of certain questions 
specified therein, but does not bar the trial of any 
issue involved in those questions if the issue is 
raised at the instance of a defendant in a suit 
brought against him. Basti Ram v, Fattu, I . L . R. 


8 All 146 , distinguished. Bhibam Ali Shaik 
Shikdar v. Gobi Kaxth Shaha 

X. Xj. B, 24 Gale. 855 
1 G. W. ST. 896 

59. Question for Court 

executing decree — Plea taken by defendant in separate 
suit — Civil Procedure Code {Act XIV of 1882), s. 13 
— Res judicata. When an issue arising out of the 
execution of a decree has not been raised and 
determined under s. 244 of the Civil Procedure 
Code, there is nothing in that section to prevent a 
defendant in a separate suit subsequently brought 
from raising that issue in that suit. Bhiram Ali 
Shaik Shikdar v. Gopi Kanih Shaha , I. L. R. 24 Calc. 
355, followed. Nil Kamal Mttkerjee v. Jahnari 
Chowdhurani . . X. Ij. R. 26 Calc. 946 

80. — — — Party to suit — 

Question in execution of decree — Right of suit — 
Minor defendant objecting to sale in mortgage suit, 
but withdrawing his defence. In a suit brought 
upon a mortgage bond after the death of the execu- 
tant, who was the widow of the last full owner of the 
properties mortgaged, the present plaintiff, who was 
a minor at that time, appeared, represented by the 
manager under the Court of Wards and denied the 
widow’s right to mortgage the properties in dispute. 
He subsequently withdrew his defence, but remained 
a party on the record, and a decree was made in his 
presence. At an execution proceeding taken against 
the minor son of the alleged adopted son of the last 
full owner without any notice to the present 
plaintiff, some of the mortgaged properties were sold. 
In a suit by him (the plaintiff) for recovery of pos- 
session of the said, properties, the defence was that 
the suit was not maintainable by virtue of the 
provisions of s. 244 of the Civil Procedure Code. 
Held, that, inasmuch as the plaintiff was a party to 
the suit in which the decree was passed, his remedy 
if he could object to the sale, was by an application 
under s. 244 of the Civil Procedure Code, and not 
by a senarate suit. Ram Chandra Mttkerjee v. 
Ranjit "Singh . X. Ij. R. 27 Gale. 242 

4 C. W. IN. 405 

81. __ - Suit by decree- 

holder and judgment-debtor against cmdion-pur- 
chaser to set aside sale alleging an uncertified adjust- 
ment of the decree prior to sale. The provisions of 
s. 244 of the Code of Civil Procedure disallowing a 
separate suit to determine questions arising between 
the parties to the suit in which a decree has been 
passed and bearing upon the execution thereof, 
operate not only to prohibit a suit between the 
parties and their representatives, but also a suit by 
a party or his representative against an auction- 
purchaser in execution of the decree, the object of 
which suit is to determine a question which. x->roperly 
arose between the parties or their representatives 
relating to the execution, discharge, or satisfaction 
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of the decree. Basti Ram v. Fatty,, I. L. R. 8 All. 
146, and' Prosonno Kumar Sanyo! v. Kali Das 
Sanyal, I. L . R. 19 Gale. 683, referred to. Dhani 
Ram v. Chattjrbhuj . I. L. R. 22 All. 86 

See Datjlat Singh v. Jtjgal Kishore 

I. L. R. 22 All. 108 


Deceased judg- 


ment-debtor— Execution against a person not the 
legal representative. The defendants, along with 
one N and G, had brought a suit against one A in the 
Civil Court at Peshawar in the Punjab, and obtained 
a decree, on the 23rd July 1878 for R3,05,545-12-0. 
In 1881 application for transfer of the decree to the 
Court at Moradabad for execution was made, and 
it was ’granted, but no steps were taken thereupon. 
On the 12th June 1883 A died. On the 30th April 
1884, the defendants again applied to the Court at 
Peshawar, treating their judgment-debtor as being 
then alive, for a fresh certificate to execute their 
decree in the Moradabad district, and obtained it. 
On the 20tli August 1885, they made an appli- 
cation to the District Judge of Moradabad for 
execution of their decree, and in it it was stated 
that the application was “ for execution against 
Adjudhia Prasad and after his death against Angan 
Lai, the own brother, and Durga Knar, widow, 
and Lachman Prasad and others, sons of Ajuclhia 
Prasad, residents of Kundarki, and the said Angan 
Lai, at present residing at Umballa and employed in 
the Commissariat-Transport Department, judg- 
ment-debtors. 55 It was further stated that “the 
judgment- debt or was dead, and his heirs are living 
and in possession of his estate, and Angan Lai him- 
self has realized R9, 637-4-9 due to the deceased 
judgment- debtor from the Commissariat Depart- 
ment of Calcutta and appropriated the same; 
therefore to that extent the person of the said Angan 
Lai was liable. 55 Notification of this application 
was issued to Angan Lai as also to the other persons 
named therein. Angan Lai objected to the applica- 
tion as against him, stating that, although he was 
the brother of A, deceased, yet he always lived 
separate and carried on business separately ; and 
that there was no connec tion or partnership between 
him and the deceased judgment-debtor, and that 
he had no property of the deceased in his possession. 
Further, that as A left issue, it was wrong to call him 
an heir to A, and take out execution process against 
him. In reply to these objections, the judgment- 
creditors (defendants) did not contend that Angan 
Lai was the legal representative of the deceased 
judgment-debtor, but treated him as a person in 
possession of a sum of money belonging to the 
deceased, and, therefore, liable to the extent of the 
sum so received by bim. The Subordinate Judge, 
holding that Angan Lai was the brother of the 
deceased and had realized the amount of the Com- 
missariat Office, which he failed to prove that he 
paid to the deceased, ordered execution to proceed 
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against him. Angan Lai then instituted this suit 
to set aside the order of the Subordinate Judge. It 
was contended that the proceedings of the Subordi- 
nate Judge were held under s. 244 of the Code, and 
therefore, no separate suit would lie. Held, that 
the contention must fail, as the Subordinate Judge 
never treated the proceedings in execution against 
Angan Lai upon the footing that he was the legal 
representative of the deceased judgment-debtor. 
Mahomed Aga Ali Khan v. Balmukund, L. R. 31. A. 
241, and Nadir Hossain v. Bipen Chand Bassarat 
3 G. L. R. 437, were referred to. Angan Lal v. 
Gtjdar Mae . . . I. L. R. 10 All. 479 

63. Representative of 

party to suit — Mortgagee under a conditional sale- 
deed who has become owner in pursuance thereof. 
A person who becomes owner, by process of law* 
of property mortgaged to him by a deed of condi- 
tional sale must be considered as the representative 
of his mortgagor within the meaning of s. 244 of the 
Code of Civil Procedure. Janki Prasad v. Ulfat 
Ali . . . I. L. R. 16 AIL 284 


- Representatives of 


judgment-debtor — Death of parly to suit before final 
decree in appeal — Subsequent proceedings in execution 
taken against representatives o f such party. A decree 
was given to the defendant (then plaintiff) in 1856 
for possession of land and mesne profits against 
numerous defendants, including one Da wan Rai. 
Some of the judgment-debtors, including Da wan 
Rai appealed to the Sadr Diwani Adalat, but 
before the decree of the Sadr Diwani Adalat was 
passed, Da wan Rai died. No application was 
made to put any representative of Dawan Rai on 
the record ; but in 18S1 (the amount of the mesne 
profits payable under the decree having been finally 
determined in 1877), certain persons were made 
parties, as representatives of Dawan Rai, to various 
proceedings in execution of the decree for mesne 
profits, which ended in the sale of certain property 
which had been of Dawan Rai in his life-time. Sub- 
sequently the said representatives of Dawan Rai 
brought a suit to recover the property sold as above 
described on the ground that they were no parties 
to the decree under execution. Held, that the 
plaintiffs were entitled to bring such a suit, and it 
was not barred by the provisions of s. 244 of the 
Code of Civil Procedure. Beni Prasad Kunwar 
v. Mukhtesar Rai . . I. L. R. 21 All. 316 


Representative of 


judgment-debtor — Purchaser at execution-sale — Pri- 
vate purchase — Purchase pendente lite. The defend- 
ants Nos. 2, 3, and 4 were, together with one M r 
the owners of certain immoveable property, includ- 
ing two mehals, Olipore and Ekdhala, subject to a 
mortgage, on which the mortgagee obtained a decree 
on 30th July 1875. Whilst that suit was pending*, 
one K D took out execution of a money-decree which 
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he had obtained in 1871 against defendant No. 3, 
and put up for sale the mehal Olipore, which was 
purchased by the father of the plaintiff A, who 
eventually obtained possession of it through the 
Court. The plaintiff B purchased privately the 
mehal Ekdhala from the mortgagors and from M, 
some time after the date of the decree on the mort- 
gage. That decree was in course of execution when 
the mortgagee died, and his estate came into the 
hands of the Administrator- General, who, on 13th 
August 1878, sold the decree to G , defendant No. 1. 
After this sale, several applications were made to 
have the name of G substituted for that of the 
original decree-holder, but in none of these applica- 
tions was any further step taken towards execution 
of the decree, or any order made for substitution of 
the name of G, until 18th July 1885, when, after 
notice to the defendants under s. 232 of the Civil 
Procedure Code, G’s name was substituted as decree- 
holder, and execution was taken out against the 
mortgaged property including Olipore and Ekdhala. 
The plaintiffs each claimed the mehal they had 
respectively purchased, hut their claims were dis- 
allowed. In suits brought by the plaintiffs for a 
declaration of their right to hold the properties free 
; of the mortgage, the Court found that G was only a 
benamidar so far as his purchase of the mortgage- 
decree -was concerned. Held, that plaintiff A, being 
the purchaser at a public sale in execution of a 
decree, was not the representative of the judgment- 
debtors, the mortgagors, within the meaning of 
s. 244 of the- Civil Procedure Code ; but the case was 
different with respect to plaintiff B, who claimed by 
private purchase, and must be considered the 
representative of the judgment-debtors within the 
meaning of that section. Dinendronath Sannyal v. 
Raj Coomar Ghose , L. R. S I. A . 65 : I. L. R. 7 Calc . 
107, Anundmoyee Dossee v. Dhonendro Chunder Moo - 
kerjee, 14 Moo . I. A. 101 : S B. L. R. 122, and 
Lalla Prabhulal v. Mylne, I. L. R. U Calc. 401, 
referred to. Goue Sundae Lahiei v. Hem Chun- 
der Chowdhuky. Goue Sundae Lahiei v. Hafiz 
Mohamed Ali Khan . I. L. R. 16 Calc. 355 

— — — Representative of 

party to suit — Representative of judgment-debtor — 
Purchaser of property attached under a simple 
money-decree. A purchaser by private sale of im- 
moveable property from a judgment-debtor is 
not a representative of the judgment-debtor within 
the meaning of s. 244 of the Code of Civil Procedure, 
where the decree against the judgment-debtor is a 
simple money-decree and creates no charge upon 
specific property. Madho Das v. Ramji Patak 
I. I*. R. 16 All. 286 

67. Representative of 

judgment-debtor — Purchaser at execution-sale — Pur- 
chasers right to be heard in support of his objections 
to the sale. The term “ representatives,” as used 
in s. 244 of the Code of Civil Procedure, when taken 


s. 244 — contd . 

2. PARTIES TO SUIT — conid. 

with reference to the judgment-debtor, does not 
mean only his legal representative, that is, his heir, 
executor, or administrator, but it means his repre- 
sentative in interest, and includes a purchaser of 
his interest, -who, so far as such interest is concerned, 
is bound by the decree. There is no reason for 
excluding from its signification an execution-pur- 
chaser of the judgment-debtor’s interest. Held, 
therefore, by the Pull Bench, that the cases of Gout 
S undar Lahiri v. Hem Chunder Chowdhury, I. L. R. 
16 Calc. 355, and Narain Acharjee v. Gregory, 8 
W. R. 304, so far as they decide that a purchaser at 
an auction-sale of the equity of redemption in mort- 
gaged properties cannot come in in execution pro- 
ceedings under a decree upon the mortgage as a 
representative of the judgment- debtor under s. 244 
of the Code are not rightly decided. Ishan Chun- 
dee Sirkar v . Beni Madhub Sirkar 

I. L. R. 24 Calc. 62 
1 O. W. 3ST. 36 

68. . . Representative of 

a party to the suit— Purchaser of property under 
attachment in execution of a decree — Objection to 
execution under Civil Procedure Code, s. 278. The 
purchaser of property which is under attachment in 
execution of a decree is a representative of the 
judgment-debtor under that decree within the 
meaning of s. 244 of the Code of Civil Procedure. 
Madho Das v. Ramji Patak, I. L. R. 16 All. 286, 
referred to. A person to whom s. 244 of the Code of 
Civil Procedure applies cannot' avoid the application 
of that section by filing his objection to execution 
under s. 278. Shankar Dat Dube v. Harman & 
Co., I. L. R, 17 All. 245, and Imdad Ali v. Jagan 
Lai, I. L. R. 17 All. 478, referred to. Lalji Mae 
v. Nand Kishore . . I. Ti. R. 19 All. 332 

69. Representative of 

a party to the suit — Purchaser of property under 
attachment in execution of a decree. Held, that the 
purchaser of property which is at the time of the 
purchase under attachment in execution of a decree 
is a representative of the judgment-debtor vendor 
within the meaning of s. 244 of the Code of Civil 
Procedure. Lalji Mai v. Nand Kishore , I. L. R. 
19 All. 332, followed. Madho Das v. Ramji Patak, 
1. L. R. 16 All. 286, explained. Gur Prasad v. 
Ram Lx\l . . . . I. Ii. R. 21 All. 20 

70. — Order in execution 

of decree — Surplus of sale-proceeds. One 8 P 
executed four mortgages of a certain mouzah. 
The first mortgagee got a decree on his mortgage, 
and in execution thereof caused the mouzah to be 
sold. The sale realized more than enough to 
satisfy his decree. The third' mortgagee also 
obtained a decree on his mortgage, and sold the 
same to defendant No. 2, who in the course of the 
execution of the decree of the first mortgagee 
applied under s. 295 of the Civil Procedure Code for 

3 k 
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payment to him of the surplus sale-proceeds and 
obtained an order for the payment. The plaintiff, 
as purchaser of the equity of redemption of S P, 
brought the present suit to set aside the aforesaid 
order and to recover the surplus sale-proceeds from 
defendant No. 2. The Subordinate Judge held that 
defendant No. 2 was a benamidar for defendant 
No. 1, that the plaintiff made good his title to the 
surplus sale-proceeds and gave him a decree. On 
appeal by defendant No. 2 : Held, that the order 
under s. 295 in favour of defendant No. 2 was one 
coming under s. 244, cl. (c), and that the present 
suit was not maintainable. Lshan Ghunder Sir Jcar 
v. Beni Madhub Sirhar , I. L. R. 24 Calc. 62, referred 
to. Held, further, that the fact of the sale-proceeds 
being realized in execution of the decree, not of the 
third, but of first mortgagee, made no difference, 
inasmuch as the two execution cases were amalga- 
mated and disposed of simultaneously. Hurd war 
Singh v. Biiawani Pershad . 2 C. W. NT. 429 

71, — Application by 

Collector in pauper suit— Civil Procedure Code , 
s. 411 — Recovery of Court-fees by Government. 
Held, that a Collector applying on behalf of Govern- 
ment, under s. 411 of the Civil Procedure Code, for 
recovery of Court-fees by attachment of a sum of 
money payable under a decree to a plaintiff suing in 
forma pauperis, might be deemed to have been a 
party to the suit in which the decree was passed, 
within the meaning of s. 244 (c) of the Code, and 
that an appeal would, therefore, lie from an order 
granting such application. Janki v. Collector 
or Allahabad . . . I. L. B. 9 AIL 84 

72, — - — — Civil Procedure 

Code, s. 291 — Sale in execution of decree — Tender 
of debt by transferee of property — Separate suit. 
Held, that the assignees of a purchaser from a 
judgment-debtor of property the subject-matter of 
a decree for enforcement of hypothecation were 
entitled to come in and protect the property from 
sale in execution of the decree by tendering the debt 
and costs under s. 291 of the Civil Procedure Code, 
and that the executing Court was bound to accept 
the money and stop the sale. Held, also, where the 
executing Court had refused to accept the money, 
and the sale had taken place, that a suit by the 
assignees to set aside the sale and for a declaration 
of their right to come in under s. 291, was not barred 
by s. 244 of the Code. Behari Lal v. Ganpat Rai 

J I. L. B. 10 All 1 

78. — Money paid into 

Court by P?e- emptor — Suit for pre-emption dismissed 
on appeal— Suit for refund of money paid into Court. 
A suit for pre-emption was decreed conditionally 
on the plaintiff paying R 1,595, which the Court 
determined was the amount of the sale-considera- 
tion. He paid the amount to the vendees, and the 
payment was certified under s. 258 of the Civil 
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Procedure Code. Subsequently the decree was 
modified on appeal by increasing the amount of 
sale-consideration to R 1,995, which the plaintiff 
was required to pay as the condition of pre-emption. 
He never paid the difference between the amount 
fixed by the first Court and the sum fixed as the 
true price by the Appellate Court, and the suit 
consequently stood dismissed. He then assigned 
to the plaintiff in the suit his right to recover the 
amount, R 1,595, from the vendees, who, after 
unsuccessful application made to the Court of 
first instance, under s. 244 of the Civil Procedure 
Code, to recover the amount, instituted this suit. 
Held, that the assignee was a representative of the 
plaintiff in the pre-emption suit within the meaning 
of s. 244 of the Civil Procedure Code, and the suit 
was therefore barred under the provisions of that 
section. Ishur Das v. Koji Ram 

I. L. B. 10 All. 854 

74. - Civil Procedure 

Code, 1882, ss. 298, 306 — Liability of defaulting 
‘purchaser — Appeal from order under s. 293 — 
Re-sale. At a sale in execution of a decree a 
decree-holder, who had obtained leave to bid, was 
alleged to have made a bid through his agent of 
R90,000, but he shortly afterwards repudiated the 
bid and did not pay the deposit. The property 
was put up for side again on the following day 
under s. 306 of the Code of Civil Procedure, and 
was in due course knocked down for a smaller 
sum. The judgment- debt or filed a petition under 
s. 293 to recover from the decree-holder the loss 
by resale ; the petition was rejected. On appeal : 
Held, that the question at issue was one arising 
between the parties to the suit, and that an 
appeal lay against the order rejecting the petition. 
Valla bhan v. Pangunni 

I. L. B. 12 Mad. 454 

75. Application by 

Purchaser to set aside sale or for compmsation for 
deficiency in area of land — Purchaser adverse in 
interest to judgment-debtor. A purchaser at an execu- 
tion sale of immoveable property held by the Sheriff 
applied to set aside the sale or for compensation on 
the ground of deficiency in the area of the land sold. 
Held, that, as the interest of the purchaser was 
adverse to the interest of the judgment-debtor, the 
former was not the representative in interest of the 
latter, and therefore, even if the Civil Procedure 
Code was applicable at all, s. 244 of that Code did 
not apply. Ishan Ghunder Sircar v. Beni Madhub 
Sir fair, I. L . R . 24 Calc. 62, applied. Ram Narain 
v. Dwarka Nath Khettry 

I. L. R. 27 Calc. 264 
4 C. W. m 13 

76. * Decree against 

Mortgagor for mortgage-money , and directing sale 
of mortgaged property as against him and a third 
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party — Attachment of other property in possession 
of third party as that of the mortgagor — Claim by 
'third party to ownership of such property — Suit 
by decree-holder to establish mortgagor's right to 
property . la a suit upon a hypothecation bond a 
third party was made defendant, as she claimed the 
hypothecated property. The mortgagee obtained a 
decree for recovery of the amount of the bond, and 
for enforcement of the mortgage. In execution of 
the decree, the debt not being satisfied by sale of the 
mortgaged property, the decree-holder caused 
certain other immoveable property in the possession 
of the third party to be attached. She objected to 
the attachment on the ground that this property 
was her own, and was not liable to sale in execution 
of the decree. The objection was allowed, and the 
decree-holder then sued for a declaration that the 
property belonged to the mortgagor, judgment- 
debtor, and was liable to attachment and sale in 
•execution of the decree. Held , that, as no claim in 
the former suit was made against the objector 
personally, or in a representative character, but, 
as regards her, the only claim was virtually for a 
declaration that she was not entitled to the hypo- 
thecated property, the decree affected her only so 
far as it negatived her alleged interest in that 
property, and, so far as it was sought to be enforced 
against other property, she was a stranger to that 
suit, and her objection must be taken to have been 
decided under ss. 27S and 280 of the Civil Procedure 
Code, and the ’present suit was rightly brought 
under s. 283 and was not barred by s. 244.“ Kamesh - 
war Per shad v. Bun Bahadur Singh , I. L. B. 12 
Calc. 458, referred to. Muhnantri v. Ashfah 
Ahmad, I. L. It. 9 All 005, and Nimba Harishet v. 
Sitaram Paraji, I. L. JR. 9 Bom. 45S, distinguished. 
Jangi Nath v. Phundo . I. L. R. 11 AIL 74 

77. — Persons made 


parties to suit but exempted from operation of decree 
—Civil Procedure Code, 1882, s. 278— Objection 
to attachment. Held, that persons who had ori- 
ginally been made parties to a suit, but had been 
expressly exempted from the operation of the decree, 
were not “ parties to the suit ” within the meaning 
of s. 244 of the Code of Civil Procedure with regard 
to an objection taken by them in respect of the 
attachment of their property by the decree-holder ; 
but that such objection must be considered to be an 
objection under s. 278 of the Code. Jangi Nath v. 
Phimdo, 1. L. B. 11 All . 74, referred to. Mttkarrar 
Husain V . Hurmat-un-nissa I. L. R. 18 AIL 52 


78. 


Defendant 


onerated from a suit. A defendant, who had been 
exonerated from a suit, is not a party within the 
meaning of Civil Procedure Code, s. 244 (c), and 
a suit by the plaintiff for contribution for his share 
or the costs of execution is not barred under that 
section. Gadioheela China Seetayya v. Gadi- 
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ceerea Seetayya . . I. L. R. 21 Mad. 45 

See Ramasami Sastralu v. Kameswaramma 
I. L. R. 28 Mad. 861 
where the above case is explained. 

79. Parties to the 

suit in which the decree teas passed— Dismissal of 
application for sale of property of next friend in 
suit m forma pauperis— Appeal against order of 
dismissal — Civil Procedure Code, ss. ill 412 [ 
An order having been made, in a decree dismissing 
a suit against the next friend of a minor plaintiff, to 
pay the Court-fee due to Government in respect of 
the suit, the Collector attached the property belong- 
ing to the said next friend with view to bringing it to 
sale. While the attachment was subsisting^ the 
next friend died, and his son was thereupon brought 
upon the record. An application for an order for 
sale of the property of the son, as the legal repre- 
sentative of his father, having been dismissed, the 
Collector appealed against the order of dismissal. 
Held, that the Collector was not a party to the suit 
in which the decree was passed within the meaning 
of s. 244 (c) of the Code of Civil Procedure, and that 
he had, therefore, no right of appeal ; also, that in 
proceedings relating to the enforcement of an order 
under s. 412 against a next friend, the next friend 
cannot be considered to be a party to the suit, and 
that, in consequence, there is no appeal under 
s. 244 (c) of the Code of Civil Procedure from an 
order passed in such proceedings. Collector of 
TrICHINOPOLY V. Si V ARAMA K RISEN A SaSTRIGAL 

I. L. R. 23 Mad. 73 

80. 


Defendants exempted from 

decree— Appeal — Civil Procedure Code (Act XIV 
of 1882), ss. 244, cl (c), 27S, 280, 283— Execution of 
decree — Defendants exempted from decree — Questions 
relating to execution, discharge or satisfaction of 
decree — Claim or objection to attached property. 
Defendants, who are exempted from the operation 
of a decree, are not parties to the suit, within the 
meaning of s. 244, cl. (e), of the Civil Procedure 
Code, and there is therefore no appeal from an order 
disallowing a claim preferred by them to properties 
attached in execution of the decree. Ram Pekshad 
v. Jagannath Ram (1902) 

I. L. R. 30 Calc. 134 : s.e. 6 C. W. NT. 10 

81 Party suit against whom 

was dismissed — Civil Procedure Code (Act XDV of 
1882), ss. 244, 278 , 280, 283— Parties— Party 
against whom a suit is dismissed preferring a claim 
— Claim — Attachment — Right of suit. When a suit 
is dismissed against one of the parties but decreed 
against the rest, that party cannot be regarded as a 
party to the suit in relation to the execution, 
discharge or satisfaction of the decree, within the 
meaning of s. 244, Civil Procedure Code. So when 
a party against whom a suit is dismissed prefers a 
claim to property which is attached by the decree- 
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holder as being the property of the defendant against 
whom the suit has been decreed : Held, that ss. 278 
and 280, and not s. 244, Civil Procedure Code, 
apply to the case. Punchanun Bandopadkya v. 
Bahia Bihi , L L. JR. 11 Calc. Ill ; Bam Prosad 
Pandey v. Jagannath Bam Marwari, 6 C. W . X. 
10 ; Kmmshwar Pershad v. Run Bahadur Singh, 
L L. B. 12 Gale. 458 ; Kalha Prasad v. Basant 
Ram , I. L. R. 23 All. 346 , referred to. Kahim- 
uddin Sarkar v, Lall Meah (1902) 

'6 C. ¥. N. 727 
s.c. I. L. B. 29 Calc. 696 

82, Purchaser — Civil Procedure 

Code , S6‘. 244, 305 — Execution of decree — Representa- 
tive of a party to the suit — Purchaser under a private 
sale sanctioned by the Court under s. 305. Held , 
that a purchaser from a voluntary seller who has 
sold with the consent and authority of the Court 
under s. 305 of the Code of Civil Procedure is a 
representative of the judgment-debtor within the 
meaning of s. 244, cl. (c). Gobardiian Rax v. 
Bishan Prasad (1900) . I. L. B. 23 All. 116 

83, — Purchaser — Civil Procedure 

Code (Act XIV of 1882), ss. 244, 310 A — Purchase r 
cf interest in a tenure from the judgment-debtor > 
whether a legal representative— Purchase prior to 

, decree — Rent decree . When a person purchases a 
tenure from the judgment- debtor who was recorded 
tenant, prior to a decree obtained for arrears of 
rent, he is not the representative of the judgment- 
debtor within the meaning of s. 244, cl. (c), Civil 
Procedure Code, and has therefore no locus standi to 
apply in the course of execution proceedings to have 
the sale set aside. Kameshmr Pershad v. Run 
Bahadur Singh , I. L. R. 12 Calc. 458 , and 1 shorn 
Chunder SarJcar v. Beni Madhub SarJcar , 1 C. W . N. 
3d, relied upon, Kalu Saha v. Bfiaoabati Debya 
(1901) . , . . 6 C, W. 3ST. 127 

84, Purchasers, at a private 
sale, of interests of mortgagors — Locus standi of 
suck purchasers to make application under s. 244 — 
Representative of parties to suit — Annulment of 
possession — Confirmation of possession of such 
purchasers. The purchasers at a private sale of the 
interests of the mortgagors, decree-holders in a suit 
brought to set aside the mortgage-decree and the 
sale in execution thereof, had at the instance of 
mortgagees, are to be regarded as representatives 
of certain of the parties to that suit within the 
meaning of s. 244 of the Code ,of Civil Procedure. 

I shan Chunder SarJcar v. Beni Madhub SarJcar , 
L L. R. 24 Calc. 62, followed. Basudeb Giri v. 
Bed jo Mohan Jana (1902) . 7 C. W, BT. 54 

85, Bepresentative 8— Civil Proce- 
dure Code (Act XIV of 1882), ss. 244, 276— Decree- 
Execution — Attachment — Judgment-debtor , represen- 
tative . of— Specific Relief Ad (1 of 1877), s. 42 (d) 
and (g) — Declaratory suit — Cause of action— 
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i Receiver. Property was attached in execution 
of a decree against the judgment-debtor and placed 
in charge of a Receiver appointed by the Court, 
While the attachment was pending, the judgment- 
debtor granted a lease of the property to M , who 
thereupon set up a right to hold possession of the 
property and to pay to the Receiver only the rent 
due from him. under the lease. Held, that M was a 
representative of the judgment-debtor within the 
meaning of s. 244 of the Code of Civil Procedure, and 
that a declaration that the lease was invalid and in- 
operative as against the decree-holder must be 
sought for under that section and not by a separate 
suit. Semble : That the decree-holder was, in the 
circumstances, entitled to such a declaration. 
Matiiewson v. Gobardhan Tribe dx (1900) 

I, L. B. 28 Gale. 492: s.e. 5 C. W. IST. 654 

I 86. — Addition by appel - 

I lant of parties to record as representatives of deceased 
i respondent — Dismissal of appeal — A pplication by 
I some representatives in execution — Dispute among 
; representatives as to whether some of them had been 
J wrongly brought on — Question determinable in 
I execution. A plaintiff having obtained a decree in a 
j suit, the defendant appealed, and while that appeal 
! was pending plaintiff died. Defendant thereupon 
! brought several persons on the record by an applica- 
j tion to the Court under s. 368 of the Code of Civil 
I Procedure, alleging them to be the representatives 
of the plaintiff. The appeal was unsuccessful, and 
some of the persons who had been brought on the 
record by defendant, as representatives of plaintiff,. 

| made an application in execution, in which the other 
representatives, similarly brought on, were not 
joined, on the ground that they were not, in fact,, 
representatives'. Those other representatives, 
however, claimed to be entitled to join in the 
execution proceedings. The Munsif stayed the 
application under the last clause of s. 244 of the Code 
of Civil Procedure, and directed the parties to decide 
their rights by separate suit, This order was 
I appealed against, when the District Judge set it 
aside and directed the Munsif to determine the 
question and then proceed with the execution. 
Held, that the order was wrong. The Munsif had 
no jurisdiction in execution to re-open the question 
as to whether certain persons brought on the record 
as representatives of the deceased plaintiff, and 
as such made respondents in the .appeal, had 
been properly joined as parties or not. Venkata - 
chala Reddi v. Venkatarama Reddx (1903) 

I. L. B. 24 Mad, 665' 

!■' 87. — - : Determination of 

question whether party applying for execution is 
Representative of decree-holder— Appecit The effect 
of the last clause of s. 244 of the Code of Civil 
Procedure is to give the right of appeal against 
an order determining whether a party applying for 
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execution is or is not the representative of the 
decree-holder. Kpjshrama Chariar v. Appasaimi 
Mupaliae (1901) . I. L. R. 25 Mad. 545 

88. s. 244 (c ) — Execution of decree 

— ■■Representative of • party to the suit in which the 
■ decree wets passed — Auction-purchaser at sale in 
execution of simple money decree against judgment- 
debtor . Held, that an auction -purchaser at a sale 
held in execution of a simple money-decree against 
a judgment-debtor,-, hose property has been oidered 
to be^sold at the suit of mortgagees in a mortgage- 
suit, is a 44 representative ” of the judgment-debtor 
within the meaning of s. 244 (c) of the Code of Civil 
Procedure. There is no distinction between the 
case of a purchaser, who purchases by private 
agreement from a judgment-debtor whose property 
is the subject-matter of a suit for sale at the instance 
of a mortgagee and that of a purchaser, who 
purchases at a judicial sale in execution of a simple 
money decree against such judgment-debtor. 
Basil Ram v. Fatiu, I. L. R. 8 All 146 ; Madho Das 
v. Ramji PataJc, I. L. R. 16 All 286 ; Lalji Mai v. 
Sand Kiskore, 1. L. R. 10 All 332 ; Gur Prasad v. 
Ram Lai , 1. L. R. 21 All 20 ; Dhani Ram v. 
Chaturbhuj , 1. L. R. 22 All 86 ; Daulat Singh 
v. Jugal Kishore , 1. L. R . 22 All 108 ,* Mathura 
Das v. Lachman Ram , 1 . L. R. 24 All 239 / SaJchram 
Govind Kale v. Damodar Aka-ram Gujar , I. L. R.~9 
Bom. 468 ; Kuriyali v. Mayan , I. L. R. 7 Mad. 255 ; 
Promnno Kumar Sanyal v. Kali Das Sanyal , 
J. L. R. 19 Calc. 683 ; Bhubon Mohun Pal v. Nunda 
Lai Dey , L L. E. 26 Calc . 324 ; and Moti Lai 
■Ghalceriutty v. RussicJc Chandra Bairagi, I. L. R. 
26 Calc. 326 , referred to. Sabhajit v. Sri Copal, 

1. L. R. 17 All. 222, not followed. The term 
“ representative ” as used in s, 244 of the Code of 
Civil Procedure, when taken with reference to the 
judgment-debtor, does not mean only his legal 
representative, that is, his heir, executor or admin- 
istrator, but it means his representative in interest 
and includes a purchaser of his interest who, so far 
as such interest is concerned, is bound by the decree. 
Jshan Chunder Sirhar v. Beni Madh-ub SirJcar , 

2. L. R. 24 Calc. 62, approved. Per Banerji, J . — 

Every purchaser of the judgment-debtor’s interest, 
who is bound by the decree, is a reineseiitative of 
the judgment-debtor, within the meaning- of s. 244 
of the Code of Civil Procedure, whether he is a 
purchaser under a private sale from the judgment- 
debtor or a purchaser at a compulsory sale held in 
execution of a decree obtained against the judg- 
ment-debtor. Madho Das v. Ramji Patalc, I. L. 
M. 16 All 286 ; Gobardhan Rai v. Bisham Prasad , 
2. L. R. 23 All 116 ; Jagal Narain v. Jagrup, 
I. L. R. 5 All 452 ; Radha Madhub Haidar v. 
Monohur MuJcerji, I. L. R. 15 Calc. 756 , and Ishan 
■Chunder Sirlcar v. Beni Madhub SirJcar, 1. L. R. 24 
Calc. 62, referred to. Golzart Lai, v. Mapho Ram 
( 1904) .... I. L. R. 28 All. 44 


i CIVIL PROCEDURE CODE, ACT XIV 

OP 1882 (ACT X OP 1877 )-conid. 

s. 244 — contd. 

2. PARTIES TO SUIT — contd. 

89 Representative of 

judgment-debtor — Rent -decree against, recorded tenant 
■ — Transferee of portion of occupancy holding before 
decree. Where the landlord of an occupancy 
holding obtains a decree for rent against his re- 
corded tenant, an unregistered transferee of the 
tenant, into whose hands a portion of the holding 
had previously passed, is bound by the decree 
and is therefore a representative of the judg- 
ment-debtor within the meaning of s. 244 of the 
Civil Procedure Code. Principle of Full Bench case 
— -Ishan Chandra SirJcar v. Beni Madhub SarJc-ar , 

I. L. R. 24 Calc. 62, aoplied. Azgar Ali v. Asabod- 
din Kazi, 9 C. W. N. ‘ 134, , followed. Gori Nath 
Chattopadhya v. Sajaki Kant a Singh (1905) 

10 C. W. 3N. 240 

90. — Execution , pending 

appeal, of decree reversed on appeal — Restitution 
— Right to claim restitution — Party — Represen- 
tative — Transferee of decree passed on appeal 
Decree — Execution. S. 583 of the Code of Civil 
Procedure must be read with s. 244 of the Code, 
and under the conjoint operation of the two sections, 
the assignee of the decree of the Appellate Court, 
which reversed the decree appealed against, being 
the representative, within the meaning of s. 244, of 
the party in whose fa vour the appellate decree is 
passed, is entitled to obtain restitution by applying 
for execution of the appellate decree. Jamini 
Nath Roy v. Dharma Das Sur (1906) 

I. L. R. 33 Calc. 857 

91. Rival decree- 

holders — Order distributing surplus proceeds of a- 
putni sale — Appeal — Representative of judgment- 
debtor — Attaching % cr editor. Where the surplus sale- 
proceeds of a putni sale having been attached by 
two judgment-creditors of the puinidar on different 
dates the District Judge made an order for the 
rateable distribution of the sale-proceeds amongst 
them, and one of them appealed against that order, 
the judgment-debtor himself remaining indifferent : 
Held, that no appeo-1 lay, an attaching creditor of 
the judgment-debtor not being his representative 
within the meaning of s. 244, Givi Procedure 
Code. S. 244, Civil Procedure Code, does not apply 
when the question concerns two rival decree-holders. 
Ram Chtjnjier v. Hamiran (1906) 

11 C. W. X. 433 

92. — — Auction Purchaser 

not a representative of decree-holder when the question 
is the right of such purchaser to possession against 
judgment-debtor. The purchaser at an auction 
sale, held in execution of a decree, is not the re- 
presentative of the decree-holder, when the question 
to be decided is the right of such auction -purchaser 
to possession as against the judgment-debtor. 
S. 244 of the Code of "Civil Procedure is no bar to a 
separate suit by the auction-purchaser for possession 
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s. 244 — contd. 


2. PARTIES TO SUIT — contd. 

of the purchased property from the judgment- 
debtor. Kishory Mohun Boy Chowdhry v. Chunder 
Nath Pal , I. L. II. 14 Calc, 64.4 , followed. Maniclclca 
Odayan v. Rajagopala Pillai , I. L. R. 30 Mad. 507 , 
doubted. Sandlm Taraganar v. Hussain Sahib , 
I. L. R. 28 Mad . 57, considered. Obiter: The 
purchaser from a decree-holder is, but the purchaser 
af a Court sale is not, a representative of the decree- 
holder for the purposes of s. 244. Krishna 
Satapasti v. Sarasvatula Sambasxva Row (1908) 
I. L. B. 31 Mad. 177 


Official Assignee 


Z ; — — ; — - 

• Disallowance of claim of Official Assignee to have 
proceeds of sale in execution of decree against insolvent 
judgment-debtor paid to him — Appeal. Held , that 
the Official Assignee not being the representative 
of an insolvent judgment-debtor, no appeal would 
lie against the disallowance of his claim to have the 
proceeds of a sale in execution of a decree against 
an insolvent judgment-debtor paid over, to him. 
Kashi Prasad v. Miller , /. L. R. 7 All. 752 ; Sardar- 
mal v. Aranvayal Sabhapathy, /. L. R. 21 Bom. 205 , 
and Chandmvll v. Ranee Soondery Dossee , I. L. R. 
22 Calc. 259 , referred to. Official Assigned v. 
Hazapj Lal (1908) . I. L. B. 30 All. 488 

94, — - — * — — — — Occupancy Holding 

~ Unregistered Transferee— Auction-purchaser of his 
interest , if bound by rent-decree against registered ten- 
ant— Right to apply to set aside sale as fraudulent — 
Locus standi. A purchaser in execution of a decree 
against an unregistered transferee of an occupancy 
holding as well as the unregistered transferee 
himself are bound by a decree for rent subsequently 
obtained against the registered tenant. The 
purchaser is therefore a representative of the 
judgment-debtor within the provisions of s. 244 of 
the Civil Procedure Code and may apply to set 
aside a sale held in execution of the rent decree on 
the ground of fraud. Ishan Chunder Sirkar v. Beni 
Madhub Sirkar , 1. L. R. 24 Calc. 62, followed. 
Azgarali v. Asaboddin Kazi , 9 C. W. N. 134 , 
Gopi Nath Chattopadhya v. Sajani Kanta Singh , 10 
C. W. N. 240 , referred to. Haradhan Rarhit 
v. Guns Chandra Mukerjee (1908) 

13 C. W. X. 98 


Execution of 


decree— Jurisdiction of Court executing a decree— Suit 
by representative of mortgagor judgment-debtor for 
declaration of invalidity of moHgage. Held , that 
when a decree for sale of specific mortgaged pro- 
perty is being executed, R is not open to "persons 
made parties to the execution proceedings as legal 
representative of the deceased judgment-debtor' to 
contend in those proceedings that the mortgagor 
was not competent to make the mortgage and that 
the decree was one which ought not "to have been 
made. A separate suit, therefore, on the part 
of such persons seeking a declaration that the 
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s, 244 — concld. 


2. PARTIES TO SUIT — concld* 

mortgagor was not competent to make the mortgage - 
m question will not be barred under the provisions . 
of section 244 of the Code of Civil Procedure. 
Lahdharv. Chaturbhuj , I. L. R. 21 All. 277 , followed 
Jagar -Natii Singh v. Siieo Gtiulam (1908) 

I. L. B. 31 All. 45' 

! t 6, f — 7 Execution of Decree 

i ~ Parties to suits— Minor, representation of, in suit ?■ 

! -appointment of “Married woman ” to be guardian 
j ad h1em contrary to section 457 of Civil Procedure 
I Code— Suit by minor to set aside decrees and sales in 
| execution — Separate suit — Guardians and Ward* 

\ Act ( VIII of 1890), s. 53. The words “ parties to 
m £ 244 of the Civil Procedure Code 
(Act XIV of 1882) mean persons who have been 
properly made parties in accordance with the 
; provisions of the Code. Where contrary to the 
| provisions of s. . 457 of the Code a- m in or had 
| been represented throughout certain litigation by 
| a married woman, her sister and guardian of her 
! person, who was appointed her guardian ad litem : 

Held, that the minor had not been properly 
! represented in the litigation, and that a suit by her 
j *° set asi< *e decrees and sales which had taken place 
'' \ n execution of them, and as to which she aliened 
| fraud and breach of trust, was not barred by s. 244. 
j ot the Guardians and Wards Act (VIII of 

1890) does not give a married woman who is guard- 
ian of the person of a, minor a preference to the 
appointment of guardian ad litem of such minor. 
Ihat section leaves s. 457 of the Civil Procedure 
Code untouched, the effect of the two sections 
read together being that a proper guardian of the 
person of the minor may, if properly qualified, be 
preferred as the guardian ad litem. Rashid- un vis a 
v. Muhammad Ismail Kiian (1909) 

I. L, B. 31 All. 572. 

s. 244, cl. (c)— 

See Execution op Decree. 
r I. L. R. 32 Gale. 265 

See Practice . I. L. B. 31 Bom. 5 

s. 244 (e)- 


See Execution of Decree. 

I. L. B. 30 Mad. 20 

77 ss. 244, 258 — Execution of decree — 

. ^certified Payment out of Court — Subsequent execu- 
tion by decree-holder — Suit to recover sum paid out of 
Court. A judgment-debtor made a part payment 
ol what was due under the decree against him to the 
decree-holder, but such payment was not certified 
in the manner required by s. 258 of the Code of Civil . 
1 rocednre, and the decree-holder in consequence 
was able to take out execution and get the amount 
paid twice over. Held, that a suit bv the judgment- 
debtor to recover the amount paid out of Court to 
the decree -holder was not barred either by s. 244 or 
by s. 258 of the Code. Shadi v. Ganga Sahai,. 
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2. L. E. 3 All 538 , and PeriatamU V day cm v. 
Vellaya Goundan , I. L. R. 21 Mad. 409 , followed. 
Gen do v. Nihal Kunwar (1908) 

I, L. R. 30 All. 404 


ss. 244, 278— 

See Execution of Decree. 

I. L. R. 30 Mad. 215 
8 C. W. 1ST. 353 

! ss. 244, 278— Wakf Property— 

When judgment-debtor objects as trustee , claim falls 
within s . 278 and the order on such claim is not appeal- 
able — Decree directing sale of Wakf property valid. 
When the judgment-debtor or his representative 
objects to the attachment and sale of property in 
execution on the ground that he holds the property 
in trust for some third person or a charitable 
institution, the claim must be. investigated under 
the provisions of ss. 278 — 283 of the Code of Civil 
Procedure and not under s. 244. An order passed 
on such claim must be challenged by a regular suit j 
and not by appeal. A decree directing the sale of i 
waqf property may, in certain circumstances, be 
valid. Such" a decree is not against public policy 
and is not necessarily ultra vires. Budrudeen 
Sahib v. Abdul Rahim Sahib (1908) 

I. Xi. R. 31 Mad. 125 

ss. 244, 278, 283— Deb utter pro- 
perty — Appeal — Claim-— Eight of suit— Estoppel, j 
In execution of a decree obtained by the defendant 
against the plaintiff’s father, the plaintiff as legal 
representative of his father preferred a claim to a 
property attached on the ground that it was not the 
personal property of his father but that it was 
debntter property ; the claim being disallowed he 
preferred an appeal which was dismissed upon the 
defendant’s objection that it was an order not under 
s. 244, Civil Procedure Code, but upon an applica- 
tion under s. 27S. Held , that in a regular suit by 
the plaintiff for declaration that the property is 
debuttcr defendant is estopped from raising the 
question that it was barred by s. 244, Civil j 
Procedure Code. Kara Dhan Kalia v, Purna 
Chandra Mondal (1908) . 11 O. W. 1ST. 145 

ss. 244, 291 — Mortgage-Decree — Sale— j 

Stay— Eight of auction -purchaser before confirmation i 
of sale to deposit decretal amount and costs— j 
Representative of judgment-debtor — Inchoate title — 
Eight to redeem — Transfer of Property Act (IV 
of 1882), s. 91. A first mortgagee obtained a 
decree on his mortgage in the presence of the 
second mortgagee. When he proceeded to sell 
the mortgaged properties, an auction -purchaser 
of the properties at a sale held in execution of a 
decree obtained on the second mortgage — which 
sale, however, had not yet been confirmed by Court 
—deposited the decretal amount under s. 291, Civil 
Procedure Code, and prayed that the sale might be 
stopped. Held, that the auction-purchaser was a 
representative of the judgment- debtor, second 
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mortgagee, within the meaning of s. 244, Civil 
Procedure Code, and he was entitled to make the 
deposit. Ishan Chandra Sirkar v. Beni Madhub 
Sirkar , I. L. E. 24 Cede . 62, followed. Ham 
Sanlcar Proscid v. Shew Govind Shaw , 4 C. IF. N. 
317 : I. L . E. 27 Calc. 966 , referred to. Radha 
Risen Marwaei v. Hem Chandra Bose (1907) 

11 C. W. N. 495 

ss. 244, 291, 311— 

See Waiver * . 11 C. W. N. 848 

ss. 244, 294 — Confirmation of Sale 

no bar to set aside sale in contravention of s. 294 — 
Plaint or written statement in Court executing decree 
may be treated as application under s. 244— Burden 
of proof in suit to set aside sale. The holder of a 
mortgage decree brought the mortgaged property 
to sale in execution. He applied to the Court for 
permission to bid at the sale, and the Court granted 
him permission, fixing an amount as the minimum 
at which he was to hid. The decree-holder purchas- 
ed the property at sale by Court in the name of a 
third party for a sum far less than the minimum 
fixed by the Court and less than the principal 
amount secured by the mortgage. The sale was 
confirmed and possession delivered to the purchaser, 
but actual possession remained with certain parties 
who had purchased the property from the original 
mortgagor. In a suit brought by the decree- 
holder and auction-purchaser, as plaintiffs in the 
Court which executed the decree, against the original 
mortgagor, and the purchasers from them as defend- 
ants, the defendants who discovered the fraud of 
plaintiffs subsequent to the confirmation of sale, 
contended that the sale to plaintiffs was fraudulent 
and contrary to the provisions of s. 294 of the Code 
of Civil Procedure :—Held , (1) that the confirmation 
of the sale was no bar to enforcing the right, of 
defendants to set aside the sale, the fraud having 
been discovered only after such confirmation. 
Held, also, per Miller and Sankaran-Nair, JJ. 
(Abdur Rahim, J., dissenting), that it was open to 
the defendants to have the sale set aside in the suit 
by way of answer to the plaintiff’s claim. Per 
Abdur Rahim, J. — The sale cannot be set aside 
except on an application by defendants under 
ss. 294 ard 244, Civil Procedure Code, to the 
Court executing the decree. Per Sankaran-Nair, 
J. — A plaint in a suit, in the Court executing the 
decree may be treated as an application under 
s. 244 of the Code of Civil Procedure. So also a 
written statement, containing an answer to the 
plaintiff’s claim may be treated as an application 
under s. 244. Where a decree-holder purchases 
property in contravention of s. 294, the judgment- 
debtor, seeking to set aside the sale, need not 
prove or allege fraud or that the property was sold 
at an undervalue. In such a case, and especially 
where the purchase money is less than the amount 
advanced on the land, it is for the decree-holder to 
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show that the sale should be upheld. Per Millee, 
and Abdur Rahim, J J.— The bare fact that the 
sale was in contravention of s. 294 is not sufficient 
to set aside the sale as fraudulent. It must be 
shown that loss resulted to some one in consequence. 
Mahomed Gazee Chowdhry v. Ram Loll Sen, I. L. 
It 10 Calc. 757, followed. Biram Ali Shikdar v. 
Go-pi Kanth Shaba, 1. L. R. 24 Calc. 355, followed. 
Thathu Naick v. Kondu Reddi (I9o9) 

I, L. R. 82 Mad. 242 

ss. 244, 295, 822— Rateable distri- 
bution — Different judgment-debtors — Appeal against 
order under s. 295 , if lies — Jurisdiction of High Court 
to interfere under s. 622. An order under s. 295 of 
the Civil Procedure Code passed as between parties 
who are not the same as in the decree in execution 
of which assets were realized under s. 295, is not a 
decree under s. 244, and no appeal lies against the 
order, and the order of the District Judge on appeal, 
setting aside the order of the Munsif, is without 
jurisdiction. Held, further, that when an order is 
wholly without jurisdiction, the High Court should 
interfere under s. 622. Gonesh Das Bagria v. Shiva 
Lakshman Bhakat , I, L. R. 30 Calc. 583, not appli- 
cable. Ramasamy Chettiar v. Orr, 1. L. R. .26 Mad. 
176, followed. Dayaram Jagjivan v. Govardhandas 
Dayaram , 1. L. R. 28 Bom . 458, distinguished. 
Prosunno Kumar Sanyal v. Kalidas Sanyal , I. L. R. 
19 Calc. 683 ; L. R. 19 I. A. 166, referred to. 
Jagadish Chandra Shaha v. Kripa Nath Shaha 
(1908) . . I. L. R. 36 Gale. 180 

- — — — ss. 244, 310 A.— -Appeal lies under 

s . 244 against an order rejecting an application 

under s. 310 A by a Transferee of judgment-debtor 
after * Court sale. The question of setting aside a 
sale in execution under s. 310A of the Code of Civil 
Procedure is a question relating to the execution of 
the decree within the meaning of s. 244 of the Code 
of Civil Procedure even when the proceeds of such 
sale are sufficient to satisfy the decree, and the 
auction-purchaser is a person other than the decree- 
holder. Srinivasa Ayyangar v. Ayyathurai Pillai, 
I. L. R. 21 Mad. 416, followed. The auction- 
purchaser at a Court sale is the representative 
of the decree- holder for the purposes of s. 244 
of the Code of Civil Procedure. Sandu Tarangar 
v. Hussain Sahib, I . L . R. 28 Mad. 87, followed. 
Bashir-ud-din v. Jhori Singh, 1. L. R. 19 All. 
140, and Mammod v. Locke, I. L. R. 20 Mad. 
487, not followed. The transferee acquiring 
an interest in the property of the judgment- 
debtor after such property had been sold in execu- 
tion, has a right to apply under s. 3 10 A of the Code 
of Civil Procedure. Huzari Ram v. Bodai Ram, 
l G* W* N. 279, dissented from. Erode Manikkoth 
Krishnan Nai-r v. Puttiedeth Chemhakkoseri Krishnan 
N air, I. L. R. 26 Mad. 365, followed. An appeal lies 
under s. 244 of the Code of Civil Procedure against 
an order passed on an application by such transferee 
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to set aside the sale under s. 310A. Manickka 
O DAYAN V. Rajagopala Pillax (1907) 

I. L. R. 80 Mad. 507' 

* — ss, 244, 310A, 811- Decree — Execu- 
tion Sale at Court auction — Application to set 
aside sale on the ground of fraud— Appeal lies from 
orders passed under s. 310 A when they also fall under 
s. 244, Civil Procedure Code , 1882 . Within a month 
of the sale at a Court auction, the judgment- debtor 
applied to the Court to set aside the sale on the 
ground that owing to conspiracy among the villagers 
(including the decree-holder) the sale was at an 
undervalue. A week later, but within the month 
allowed, he again applied to the Court to set aside 
the sale under s. 3 10 A of the Civil Procedure Code 
(Act XIV of 1882), depositing the amount as re- 
quired by the section. The Subordinate Judge 
rejected the second application on the ground that 
it did not lie as the judgment-debtor had already 
applied to set aside the sale on the ground of 
irregularity under s. 311 of the Code. This order 
was on appeal reversed by the District Judge. On 
appeal to the High Court, it was contended, first, 
that the order passed by the Subordinate Judge 
was not appealable ; and, second, that the second 
application could not be granted because the 
judgment-debtor had already applied to set aside 
! the sale under s. 311 of the Code. Held , . (i) that 
i the order passed by the Subordinate Judge was 
appealable. Pita v. Qhunilal , 31 Bom. 207, 

followed ; (ii) that the allegation in the first 
application being that the sale had been brought 
about by the fraud of the residents of the village 
where the lands were situate and where the deoree- 
j holder resided, the application must be regarded as 
; an application under s. 244 and not under s. 311 of 
! the Code of Civil Procedure of 1882. Decree of the 
l District Judge confirmed. Golam Ahad Chowdhry 
| v. Judhister Chundra Shaha, 30 Calc. 142, followed, 
j Harihar Kanta v. Rama Pandit (1909) 

I. L. R. 863 Bom. 808 

| ss. 244, 311. 

See Execution . I. L. R. 36 Calc. 422 
| See Sale . I. L, R. 86 Calc. 838 

i See Setting aside sale. 

j ■ 5 I. L. R. 86 Calc. 228 

| ss. 244, 312,424. 

See Public Demands Recovery Act 
.(Bengal Act I of 1895) (as amended . 
by Bengal Act I of 1897), ss. 3, 19, cl. 

I ■ ■ . (2), AND 20 . I. L. R. 32 Calc, 130 

| — ■— ss. 244, 818 — Execution of decree — 

I Procedure — Appeal-Dispute between two judgment - . 
j debtors as to right to property sold in execution. In 
execution of a decree against K and J certain pro- 
perty of the judgment-debtors was sold, and was 
i purchased by G P and this sale was confirmed. 
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■G P then applied under s. 318 of the Code of Civil 
Procedure asking that J might be substituted for 
the applicant and possession given to her. To this 
application K objected, on the ground that she, at 
some time prior to the execution of the decree 
and sale of the property, had given a certain sum 
of money to J and that J had misappropriated this 
•money and had purchased with it the property which 
was sold in execution of the decree. Held, that 
•no question was raised falling within the purview 
of s; 244 of the Code of Civil Procedure and no 
appeal would lie from the order allowing the 
auction-purchaser’ s application under s. 318. 
Kasttjra Kttnwar v. Gaya Prasad (1906) 

I. L. R. 29 All. 207 

SS. 244, 318, 319 — Execution of decree 

— Sale in execution — Purchase by decree-holder , but 
possession not given — Remedies open to decree-holder, 
•auction -purchaser — Limitation Act (XV of 1S77 ), 
Sch. II, Art. 138. A decree -holder, whether 
holding a decree for sale on a mortgage or a simple 
money decree, who purchases at a sale held in 
execution of such decree property belonging to 
his judgment-debtor, is in the same position as 
would be any other purchaser at an auction sale 
held in execution of a decree. Sahhajit v. Sri Gopal, 
I. L. R. 17 All. 222, and Mahabir Per shad Singh 
v, Macnaglden, I, L. R. 16 Gale. 682 , referred to. 
If after confirmation of a sale in his favour the 
auction -purchaser fails to obtain from the judgment- 
debtor possession of the property purchased, he 
may claim possession not only by an application 
under s. 318 or s. 319 of the Code of Ci vil Procedure 
•but also by suit : s. 244 of the Code is not a bar to 
such suit and does not apply to such an application. 
Raynor v. The Mussoorie Bank, Limited, I. L. R. 
.7 All. 681, Magan Lai v. Doshi Mulji, I. L. R. 25 
Ro?n. 631, and Gulzari Lai v. Madho Ram, I. L. R. 
26 All. 447, referred to. Kalian Singh v. Thakur 
Das, Weekly Notes, (1886) 87 : s. c. 3 A . L. J., 
234, and Sheo Narain v. Nur Muhammad, I. L. R. 
30 All. 72, overruled. Madhusudan Das v. Gobinda 
Pria Chowdhurani, I. L. R. 27 Calc . 34, and Kattayat 
Pathumayi v. Raman Menon, I. L. R. 26 Mad. 740, 
dissented from. Mahomed Mosraf v. Habib Mia , 
6 C. L . J. 749, followed. Sent Mohan Bania v. 
Bhagoban Din Pandey, I. L. R. 9 Calc. 602, Kishori 
Mohun Roy Chowdhry v. Chunder Nath Pal, I. L. R. 
14 Calc. 614, and Sandhu v. Hussain, 1. L. R. 23 
Mad. 87, referred to. Prosunno Kumar Sanyal v. 
Kali Das Sanyal, I. L. R. 19 Calc. 683, distinguished. 
No appeal will lie from an order under s. 318 of 
the Code of Civil Procedure. Narain Singh v. 
Pargash, Weekly Notes, (1886) 45, Dhunda v. 
Durgci, Weekly Notes, (1893) 122, Ghulam Shabbir 
v. Dwarka Prasad, 1. L. R. 18 All. 36, Baku Luclvmee 
Narain v. Baboo Bhairon Prasad, N.-W. P., H. C. 
Rep. 1866, Misc. Ap. 5, Bhimal Das v. Ganeshi 
Koer, 1 G . IF. N. 658, and Mahomed Mosraf v. 
Habib Mia, 6 C. L. J. 749, referred to. An 
^application under s. 318 of the' Code is not an 


CIV1I, PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877 )— contd. . 

~ — ss * 244, 318, 319 — concld. 

application for execution or to take a step in aid 
of execution. The opinion of Knox, J., in Kesri 
Narain v. Abul Hasan , I. L. R. 26 All. 365, and 
Moti Lai v. Muhund Singh, I. L. R. 19 All. 477 , 
dissented from. So held by Baxerji, J. (Airman 
and Griffin, JJ., concurring). Stanley, C. J., 
contra (Kxox,J., concurring). Where after sale 
held in execution of a decree and confirmation of 
such sale the auction -purchaser fails to get posses- 
sion of the property purchased, proceedings on the 
part of the purchaser in order to obtain possession 
are still proceedings relating to the execution, 
discharge or satisfaction of decree within the 
meaning of s. 244 of the Code of Civil Procedure. 
Moti Lai v. Makund Singh, I. L. R. 19 All. 477, 
Muttia v. Appasami, I. L. R. 13 Mad. 504, Sariatoola 
Molla v. Raj Kumar Roy, I. L. R. 27 Calc. 709, 
Kattayat Pathumayi v. Raman Menon, I. L. R. 
26 Mad. 740, liar Din Singh v. Lachman Singh, 
I. L. R. 25 All. 343, Kasinaiha Ayyar v. Uthumansa 
Rowthan , I. L. R. 25 Mad. 529, Ram Narain Scthoo v. 
Bandi Pershad, I. L. R. 31 Calc. 737, Sandhu 
Taraganar v. Hussain Sahib, I. L. R. 28 Mad . 87, 
and Sheo Narain v. Nur Muhammad, I. L. R. 30 
All. 72, referred to. And if the decree-holder has 
become the auction -purchaser he does not thereby 
lose bis character of decree-holder so as tp make any 
questions thereafter arising between himself and the 
| judgment-debtor other than questions between the 
j parties to the suit in which the decree was passed, 
i Mahabir Pershad Singh v. Macnaghten, I. L. R. 16 
■ Calc. 682, Veraraghava v. Venkata, I. L. R. 5 Mad. 

; 217, and Muttia v. Appasami, I. L. R. 13 Mad. 
504, referred to. Bhagwati v. Banwari Lal (1908) 

I. L. R. 31 AIL 82 

ss, 244, 331— 

See Parties . I. L. R. 30 Mad. 72 

! 

— ss. 244, 372 and 647 — Decree for an 

I Injunction to protect land— Sale of the land — Subse - 
• quent suit by the purchaser for an injunction — 
Execution of the former decree cannot lie. A obtained 
an injunction against B restraining him from 
obstructing A in the exercise of his right of way to 
his (A’s land) over B’s land. A subsequently 
sold his land to C. B similarly obstructed 0. C 
then brought a suit against B for an injunction in 
j terms similar to that formerly obtained by A. B 
contended that C’s remedy, if any, was by way of 
execution of the decree obtained by A. Held, that 
as the injunction did not run with the land, there 
was in the circumstances of the case, no bar to the 
plaintiffs suit. Jamsetji Manekji v. Hari Dayal 
( 1907) .... I.D.R.32 Rom. 181 

— ss. 244, Execution of Decree 

— Order refusing Stay — Appeal — Deliberate exercise 
of discretion by lower Court. An order refusing to 
stay execution of a decree under s. 545 of the Civil 
Procedure Code (Act XXV of 1882), is not appeal- 
able. Musaji Abdullah v. Damodardas, I. L. R. 


( 1811 ) 


DIGEST OB' CASES. 


( 1812 ) 


CIV ill PBOCEDUBE CODE, ACT XIV 
OP 1882 (ACT X OF1877)-ct^ 


ss. 244, 545 — concld. 


PROCEDUBE CODE, ACT XIV 
OP 1882 ( ACT S X OP 1877)-c 0 ^. 


12 Bom. 279, doubted. Courts of appeal should not 
lightly interfere with a discretion deliberately 
exercised by a lower Court. Ramchandba v. 
Balmukund (1905) . I. L. B. 29 Bom. 71 

^ ~T~t V, ss - 244, 583 — Possession of mo- 
perty taken without intervention of Court — Decree 
reversed on appeal— Suit for restitution— Discretion of 
Court. In a suit for redemption the plaintiff ob- 
tained a decree and took possession of the property 
in suit without the intervention of the Court. The 
?i? Cre j 5 p wever, having been reversed on appeal, 
the defendant brought a regular suit to recover 
possession of the mortgaged property. Held , that a 
regular suit was precluded by the provisions of ss. 

and 583 of the Code of Civil Procedure, but 
the Court of first instance would have exercised 
a proper discretion if it had treated the plaint as an 
application under s. 583 of the Code. Dhan 
Kunwar v. Mahtab Singh, I. L. R, 22 All. 79 
and Saran v. Bhagwan , I. L. R. 25 All 441 , referred 
to. Sheodihal Sahu v. Bhawani ( 1907) 

I. Ii. R. 29 All. 848 


ss. 244, 588 — concld. 


2. ----- -- Decree ex parte — 

Sale under— Decree set aside— Second decree satisfied 
for possession by judgment-debtor not barred. 
K, obtained an ex parte decree for sale on a mortua^e 
and m execution thereof caused the mortgaged 
property to be sold and purchased it himself. The 
ex parte decree was subsequently set aside and 
another decree . was obtained after contest. That 
decree was satisfied before the property could be 
sold a second time. As X continued in possession 
brought against him to recover possession. 
Held, that the suit was not barred by the provisions 

?qqo 24 n ° r S * 583 of the Code of Civil Procedure, 
188L, Gridhari Lal v. Khusiiali Pvam (1909) 

I. L. R. 81 All. 364 

Q 

o, -- — — Sale in execution 

of a decree— -Possession given to purchaser who was 
the decree-holder— Setting aside sale for irregularity— 
Satisfaction of decree and restoration of property to 
mortgagor— Remedy for recovery of mesne profits 

and i merest— A pplication in execution proceedings 

Separate suit — Right of purchaser to interest on 
purchase money. (Jnder a mortgage decree ob- 
tained by the appellant against the respondents 
the mortgaged property was, in February 1901, put 
up for sale m default of payment and purchased bv 
the decree-holder who had obtained leave to bid". 
The purchase money was not paid but was set off 
by the appellant against the amount due under the 
decree, which gave no future interest. Possession 
was given to the appellant in December 1901. In 
September 1903 the sale was set aside for irregu- 
larity and in March 1904 the respondents paid to 
the appellant the amount due under the decree and 
°} tiie property was restored to them. 
Held (affirming the decisions of the Courts in India), 
respondents *«© entitled by ss. 583 and 
244 of the Code of Civil Procedure to recover mesne 


profits and interest thereon in the execution pro- 
not obiiged to have recourse to a 
separate suit for the puipose, the delay and expense' 
of which their Lordships would not at this stage of' 
,, e 7 , P r< ? oeedln £ s have been disposed to permit. 

; intlre f I. * * * S °’ v at the , a PP eliant was not entitled tc 
! eel on* on .5? ls P“ rchase ™ one y which had not been. 

: actually paid, but was set off against what was due 

! on , tl ?® decree - The sale was set aside for his fault 
and it was out of the question that he should be 
i aU °wed to make a profit at the expense of the 
respondents out of his own error, and so in effect 
recover interest not allowed him by the decree. 

I Pkag Narain v . Kamakhia Singh (1909) 

I. L. B. 31 All. 551. 

j s. 245 (Act XXIII of 1861, s. 15). 

; See Execution or Decree— Application 

j for Execution and Powers of Goupt 

! etc. . I. L. K. 8 Calc. 479 

I. L. B. 17 Calc. 631 
I. Ii. B. 17 Mad. 67 
See Limitation Act, 1877, Art. 179— 

| Nature of Application— Irregular 

and Defective Applications. 

I. L. B. 14 Calc. 124 
I. Ij. B. 17 Calc. 631 
I. L. B. 23 Calc. 594 
2 C. W. H 556 
I. L. B. 20 All. 478 
See Limitation Act, 1877, Sch. II Art 
iso . . I. Ii. B. 26 Mad. 10L 

1. — Investigation of title— Execn- 

tion of decree— Act VIII of 1859, s. 214. Neither s. 
214, Act VIII ot 1859, nor s. 15, Act XXIII of 
1861, contemplated any enquiry before the Court, 
whether the property belongs to the judgment- 
debtor or not. Sijb jan Bibi v. Sariatulla 

3 B. L. R. A. O. 413 12 W. R. 329' 

Riling decree— Civil Procedure 

J*' 15 > Act XXIn of 186.1 
j; A< Y ^8n9, s. 215), did not make it essential 

that the decree itself should be filed, but only 
required certain particulars specified in s. 215, 
Act \ 111 of 1859, on which the Judge is empowered 
to pass orders for execution. Stour Ali v. Mohesh 
Chunder Kaug . . 4 W. R. Mis. 18 

3. 


Irregularity in application 

xor execution — Procedure. S. 15, Act XXIII 
of 1861, did not authorize a Judge to reject an 
application for the execution of a decree on the 
ground of an irregularity in form. Where the 
application is irregular, the Judge should either 
return it immediately to the applicant for correction, 
oi with his consent cause the necessary correction to 
be made. Chowdhry Pgrladh Mahapattar v. 
Ghowdhry Jonardon Mahapattar 

6 W. R. Mis. 15 


( 1813 ) 
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CIVIL PROCEDURE CODE, ACT XIV 
OE 1882 (ACT X OE 1877)— conid. 

■_ s. 245 — concld. 


CIVIL PROCEDURE, CODE, ACT XXV 
OP 1882 (ACT X OP 1877)— contd. 

s. 248 — .concld. 


4. 1_ Application in terms of 

-decree — Decree needing correction. Under s. 15, 
Act XXIII of 1861, if an application for execution 
corresponds with the terms of a decree, it should be 
admitted. If the decree needs correction, the Court 
executing cannot correct it ; but it is for the defend- 
ant to apply to the Court which made the decree. 
Bisheshur Roy Chowdhry v. Bisheshur Bose 

8 W. R. 277 

, s. 245B. 


See Execution of Decree — Decrees of 
Courts of Native States. 

I, L. R. 15 Bom. 216 . 

s. 245, cl. (e) — Mortgage-Decree for ' 

sale — Jurisdiction . A judgment-debtor against 
whom a decree for sale has been passed as the legal 
representative of the mortgagor, is not entitled to 
object, in the execution proceedings, to the property 
being sold on the ground that it was not the pro- 
perty of the mortgagor. S. 244 (c) of the Civil 
Procedure Code does not apply to a case, where the 
judgment-debtor tries to set aside the effect of a 
decree. Sanwal Das v. Bismilla Begam , I. L. B. 
19 All. 480 ; Liladhar v. Chaturbhuj , I. L. B. 21 
All . 277 ; and Hiralal Sahu v. Parmeshwar Bai, 

I. L. B. 21 All. 356 , followed. Bam Chandra 
Mukerjee v. Banjit Singh, I. L. B. 27 Calc. 242, 
distinguished, Ki-ieteapal Singh Roy v. Shy t ama 
Prosad Barman (1905) I. L. R. 32 Calc. 265 

s. 246 (1859, ss. 209, 247). ' 

See Set-off — Cross-decrees. 

I. L. R. 24 All. 481 
I. L. R. 26 Mad. 428 

■ — — — Not applicable where 

both the decrees are not before the Court for execution. 
S. 246 of the Code of Civil procedure applies only 
where both the decrees which are sought to be 
set off, against each other are before the Court for 
execution. Chajmal Das |v. Lai Dharam ' Singh , 
1. L. B. 24 All. 4.81 , followed. Sinnu Pcmdaram 
v. Santhoji Boiv, I. L. B. 26 Mad. 428, distin- 
guished. Ponnusamy Nadar v. Doraismy Ayyar 
(3909) . . . . I. L. R. 32 Mad. 336 

s. 247— 

See Sale in Execution of Decree — 
Immoveable Property. 

5 C. W. N. 497 


s. 248 (1859, s. 216). 

See Execution of Decree — Execution 

BY AND AGAINST REPRESENTATIVES. 

I. L. R. 16 Bom. 636 
I. L. R. 18 Bom. 224 
I. L. R. 22 Calc. 558 
I. L. R. 21 Bom. 314 

See Execution of Decree — Notice of 
Execution. 


1 . 


See Limitation Act, 1S77, Art. 179 (1871, 
Art. 167 ; 1859, s. 20)— Notice of 
Execution. J 

See Limitation Act, 1877, Sch. II — 

Art. 179 — Notice of Execution ; 

6 C. W. IN. 656 
X. L. R. 27 Bom. 622 
Art. 180 . 7C.¥, NT. 793 

1. L. R. 6 Calc. 504 
I. L. R. 20 Calc. 551 
X. L. R. 22 Calc. 921 
X. L. R. 24 Calc. 244 
I. L. R. 30 Calc. 979 
Execution of decree 


—Limitation Act {XV of 1877), Sch. II, Art. 179 (5)- 
Date of issuing notice. Held, that the expression 
“ the date of issuing notice under the Code of Civil 
Procedure, s. 248,” as used in Art. 179 (5) of the 
second schedule to the Limitation Act, 1877, means 
the date upon which the Court passes an order for 
issue of a notice under s. 248, not the date upon 
which such notice actually issues. Jumai Kanjar 
v. Abdul Karim Khan (1908) 

I. L. R. 30. All. 536 


2 . - 


Practice — Notice- 


Application for transmission of decree — Execution- 
Court which should issiie notice — Civil Procedure Code 
{ Act XIV of 1882), ss. 223 and 248. The notice 
under s. 248 of the Code of Civil Procedure may be 
served by the Court to which the decree is trans- 
mitted for execution and not necessarily by the 
Court which passed it and to which an application 
is made for transmission under s. 223 of the Code. 
The Court has a discretion whether or not it will 
issue a notice before ordering transmission. 
Ordinarily, in a case like the present, it should be 
left to the Court, to which the decree is to be trans- 
mitted, to issue the notice. Sbeenath Roy v, 
Romesh Chandra Acharyya Chaudhuri (1908) 

12 C.W.NT. 897 

1. s. 249 (1859, s. 217)— Dismis- 

sal for non-appearance when no day was fixed for 
hearing. Against an application for execution of 
a decree after notice under s. 216, Act VIII of 
1859, the judgment-debtor presented by his pleader 
certain grounds of objection, and the petition was 
ordered to be placed on the record. No day for 
hearing was fixed, but the case "was called on, and, on 
account of the absence of his pleader, the objections 
of the judgment-debtor were disallowed. Held , 
that, notwithstanding the absence of the pleader, 
the Judge should have taken the objections into 
consideration and passed an order under s. 217. 
Rajballab Shaha v. Ramsaday Ghose 

5 B. L. R. Ap. 65 : 14 W. R. 155 

2. Petition under sec- 

tion, requisites of. A petition under s. 217, Act 
VIII of 1859, is not required to be verified. Gopal 
Chunder v . Jugut Indur Bunwaree Gobind 

8 W. R. 200* 



DIGEST OE CASES. 


CIVIL PROCEDURE CODE, ACT XIV 
OE 1882 (ACT X OE 1877 )—conld. 

- s. 251 (1859, s. 22). 

See Penal Code, s. 186. 

I. L. R. 22 Calc. 598 
See Warrant of Arrest— Civil Cases. 

6 C. W. TS. 845 
See Warrant of Execution. 

I. L. R. 7 All. 506 
I. L. R. 10 Calc. 18 
Penal Code, ss. 149, 353 


CIVILPROCEDURE CODE, ACT XIV 
OE 1882 (ACT X OP 1877)— contd. 


8. 253 —conoid. 


, " vnu-0 KJVUV, Sts. lav, 606 

force by members of an unlawful assem- 
bly to deter public servant from discharge of duty. 
S. 25.1 of the Code of Civil Procedure requires the 
Court, to specify in a warrant execution for decree 
the day on or before which the warrant must be 
executed. A Commissioner attempting to give 
possession under a time-expired warrant has no 
authority to go upon land in the possession of the 
party, who resists the execution. Ab inash 
Chandra Aditya v. Ananda Chandra Pal (1904) 
I. Ii. R. 31 Gale. 424 
s. 252 (1859, s. 203). 

See Representative op Deceased Per- 
son . .8 B. Ij. R. Ap, 100 

14 W. R. 431 
2 Mad. 336 
2 C. L. R. 189 
I. Ii. R. 4 Calc. 142 
I. Ii. R. 22 Gale. 259 
I. L. R. 20 Mach 440 
X. L. R. 8 Bom. 309 
I. L. R. 26 Mad. 792 


s. 253 (1859, s 204). 

See Limitation Act. 

_ I. I«. R. 31 Bom. 50 

See Surety, 

1. - — — Decree — Execution 

surety Notice to the surety — Court executing the 
^ ie notice. The intention of s. 253 
ot the Civil Procedure Code (Act XIV of 1882) is 
that, when a person has made himself liable as a 
surety for the performance of a decree passed 
against another, he must have notice in writing 
that, the decree is going to be executed against him! 
It is immaterial whether such notice is given by 
the Court which passes the decree or the Court to 
■ vhich it is sent for execution. Lakshmishankar v 
Baghumal (1905) . I. L. R. 29 Bom. 29 

a,~Zj : — Decree— ‘-Execution 

—Stay of execution on furnishing security— Execution 
Z a ‘l sur ^y 'Surety’ s liability — Erroneous decision 
upon a point of law—. Res judicata. The execution 
of a decree passed in plaintiffs favour was stayed 
pending appeal by the defendant on his furnishing 
security. Afterwards th« n1a; n +itf -P 


thf> rw B T7c T “^naant ana the surety, 
t 1 ° W ! d the claim against the 

■nkfnfiW i a - snbse( l uent execution proceeding the 
bavi] ?& presented a darkhast for further 
•execution against the surety, the Court passed an 


order allowing the claim. The order was eon- 
himed in appeal. On second appeal by the surety : 
AeH, dismissing the second appeal, that it was not 

L 6 S i y t0 re ‘° pen the Ration as to his 
- he ^ avm S . accepted the finding as to his 

I ty i 1 ” t he - P !!° r exec «tion proceeding and 
having abandoned the point in the lower Appellate 
Court in the present proceeding. Per Beaman, J. : 
—An erroneous decision upon a point of law may yet 
as between the parties to it, but no further, be a 
sufficient res, judicata to preclude them from re- 
agitating it. The conflict between Lakshman v. 
Dopal, I. L. It. oO bom. o(H>, and Venlcapa Sail v. 
Lashngapa I. L. R. jo Bom _ m indieated 

Waman v. Hari (1900) . I. L. R. 31 Bom. 128 
s. 254 (1859, ss. 201, 204). 

See Attachment— Attachment of Per- 
son . . I. L. R. 4 Gale. 583 

8W. R. 282 

i , 7“ Practice — Order for payment 

of costs of day— Payment into Court or to parly. 
VV here a jiarty to a suit was directed by the High 
Court to pay the costs of the day, and his solicitor 
paid the money into Court under s. 257 of the Code 
of Civil Procedure: — Held, that section was not 
applicable, as the order was not a decree. Shanks 
V. SECRETARY OF STATE FOR INDIA 

I. L. R. 12 Mad. 120 

— — s. 257A. 


See Compromise— Compromise op Suits 
under Civil Procedure Code. 

1. 1*. R. II AIL 228 

1. - Agreement modifying decree 

in ^ v t0 vay hy instalments— Guarantee 

m, sv / et y wh ° Pays judgment-debt 

The provisions of s. 257A of the Code of Civil 

to theT’ lb77 ’ VPty oniy as between parties 
to the decree. Yella i>. Mttnisami 

I- R- 6 Mad. 101 

‘ * V” V 7 — Arrangement to 

inL d f mstalment - The decree-holder and 
judgment- debtor of a decree filed a petition (suleh- 
Co ^;t executing the decree, praying 
t t ouri would sanction an arrangement pro- 

1 an/pf! 0 / lie P f7 ment of tbe decree by instalments, 

, d enhancing the rate of interest made payable by 

Hrff 8C S ee + « he C ° 7 U i rt sanctioned the arrangement. 

the sulehnama was within s. 257A of 
+ Vl i 7 rocedure Code, and the decree might be 
xecuted m accordance with its provisions. Sita 
Ram v. Dasrath Bass X. Xi. R. 5 All. 492 

7 * j — : — - — — ■ Bond for satisfac- 

Jt ^J ud 3 mm t-debt without sanction of Court . G 9 
the father of the plaintiff, obtained two decrees : 
one against the defendant A and his father, and the 
, , ? r 5® ainSt \ S ! atber alone, and in satisfaction of 
obtained a bond without the sanction 
e Court, and brought a suit to recover the sum 


( 1817 ) 


DIGEST OF CASES. 


( 1818 ) 


CIVIL PROCEDURE CODE, ACT XIV 
OE 1882 (ACT X OE 1877)— contd. 

_ _ s. 2 57 A — contd. 


CIVIL PROCEDURE CODE, ACT XIV 
OE 1882 (ACT X OE 1877)— contd. 


5. 


Agreement or ad- 


justing satisfying decree — Mortgage-bond in satis- 
faction of decree — Sanction of mortgage by Court — 
Sufficiency of sanction. Where mortgage-bonds 
were passed for debts due on decrees, and the execu- 
tion of the bonds (which had been sanctioned by the 
Court) and the amounts for which they were passed 
were certified to the Court, and the Court recorded 
the adjustment without objection, and the decrees 
by reason of such adjustment became incapable of 
execution : — Held , that sufficient had been done by 
the Court to satisfy the requirements of s. 257 A of 
the Civil Procedure Code (Act XXV of 1SS2), 
although no formal sanction had been recorded. 
Krishna Rama y a Naik v. Vasttdev Venkatesh 
Pai. Vasudev V enkatesh Pai v. Mhasti 

I. Ii. R. 21 Bom. 808 

0. ___ Judgment-debt — 


v. - ; 

Sanction of Court — Contract void — Principal- 

Surety. An agreement entered into to pay interest 
not awarded by a decree in addition to the sum 
decreed without the sanction of the Court which 
passed the decree is void under s. 257A of the Code 
of Civil Procedure, Act XIV of 1882, so far as it 
operates in satisfaction of the judgment-debt. 
When the void part of an agreement can he properly 
separated from the rest, the latter does not become 
invalid ; but where the parties themselves treat 
debts — void as well as valid — as a lump sum, the 
Court will regard the contract as an integral one and 
wholly void, upon which neither the principal nor 
the sureties can be sued. Davlatsing v. Pandit 

I. L. R. 9 Bom. 176 

Adjustment of 


s. 257 A — contd. 


due under the said bond. Held, that the bond was 
void under the second clause of s. 257 A of the Civil | 
Procedure Code (Act XIV of 1882). Ganesh 
Shivram v. Abdula Reg . I. L. R. 8 Bom. 538 

4. __ Transfer of Pro- | 

perty Act {IV of 1882), ss. 88, 89, and, 94— Agree- j 
meni for payment by instalments with enhanced j 
interest — Execution of decree for sale. A decree for j 
sale under s. 88 of the Transfer of Property Act, ; 
1882, can only be executed for the amount decreed or j 
found on an account being taken to be due, and the j 
order for sale cannot, except with regard to any \ 
additional costs which may be provided for_ by an j 
order under s. 94, extend in any way the liability of j 
the judgment-debtor or his property under the | 
decree. Sita Pam v. Dasrath Das, I. L. B. 5 AIL j 
492, distinguished. Kashi Prasad v. Sheo Sahai ; 

I. L. R. 19 All. 188 


fresh contract for the payment of the judgment” 
debt by instalments or otherwise. Jhabar Maho- 
med v. Modan Sonahar I. Is. R. 11 Calc. 671 

8 


decree out of Court — Instalment-bond — Consideration 
— Execution of decree. The provisions of s. 257A of 
Act XIV of 1882 are intended to prevent binding 
agreements between judgment- debtors and judg- 
ment-creditors for extending the time for enforcing 
decrees by execution, without consideration, and 
without the sanction of the Court, and are not 
intended to prevent the parties from entering into a 


Compromise — Civil 

Procedure Code, s . 210. The parties to a decree 
for money, dated the 14th July 1871, entered into a 
compromise whereby, in lieu of a portion of the 
decretal money, the decree-holder was placed in 
possession of certain property, and the remainder or 
the decretal money was to be paid by fixed annual- 
instalments, and, in case of default in the payment 
of any instalment, it was agreed that the entire 
amount should become immediately realizable by 
execution of the decree. On the 11th December 
1882, the decree-holder, alleging default in payment 
of the instalments, applied for the execution of 
compromise. Held, that such an agreement could 
not be treated as an instalment decree and, as such, , 
capable of execution. Debi Pai v. Gokal Prasad, 

I. L. P. 3 All 585, followed. Ramlakhan Rai v. 
Bakhtatjr Rai . . I. Xi. R. 6 All. 623 

9, Adjustment of 

decree out of Court — Instalment-bond — Consideration 
— Execution of decree — Bight of suit. An instalment- 
bond executed by a judgment-debtor in favour of 
the decree-holder and in consideration of the benefit 
of the decree being given up is not void as an 
agreement falling under s. 257 A of the Civil Pro- 
cedure Code. Such an agreement is void only as 
far as it affects the right to execute the decree, and 
may be the foundation of a fresh suit. Sellarn- 
ayyan v. Muthan, I. L. P. 12 Mad . 61, Jhabar 
Mahomed v. Modan Sonahar, I. L. R. 11 Calc . 
671, and Huhum Chand Oswal v. Tahorunnessa Bibi r 
I. L. P. 16 Calc. 504, followed. Jhji Kamti v. 
Aetstai Bhatta . I. X*. R 17. Mad. 882 

10. — Settlement of decree 

ivithoui sanction by giving promissory note payable 
on demand — Note renewed from time to time— Suit on 
note. On the 4th December 1889, the plaintiffs 
obtained a decree against the defendants for R941. 
The decree was made payable in eight days, i.e., 
on or before the 12th December 1889. On the 
9th December 1889, i.e., before the decree was 
capable of execution, it was settled by the defend- 
ants’ paying R600 in cash and passing a promissory 
note for R341 payable on demand and carrying 
interest at 3 per cent, per mensem. The decree was 
satisfied and handed over to defendants, and 
plaintiffs also endorsed the summons to that effect. 
That compromise was not sanctioned by the Court. 
On the 9th November 1892, and again on the 4th 
November 1895, the plaintiffs made up their 
account with defendants and obtained new promis- 
sory notes from them for the amount found due in 
renewal of the note passed in 1889. The present 
suit was brought on the note passed on the 4th 
November 1895, which was for RS15, and carried 
interest at 3 per cent, per mensem. Held, that the- 
note sued on fell within the purview of s. 257A of the- 
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Civil Pioeedure Code, and was void and unenforce- 
able under the provisions of that section. The 
consideration for the note given in 1889 was the 
■agreement of the plaintiffs to accept it in satisfaction 
oi the decretal balance due to them. If that 
agreement was void, the note given for the void 
consideration was void also. The note was not in 
tact the agreement, but was given in performance of 
the agreement, Heeea Nema v. Pestonji Dos- 
SABH0 ^ • . . LLE. 22 Bom. 693 

11. - — Havala or under 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— contd. 


s. 257A —contd. 


ment-debt, and that the sanction could not be given 
at the date it was applied for. Nartt Koli v. 
Chima Bhosle . . I. L. R. 13 Bom. 54 


taking by a third party to pay decreed debt for the 
judgment-debtor — Agreement incorporating the havala 
in substitution of the decree, capable of execution at 
the date of the agreement— Suit on such agreement 
Ihe plain tin obtained a money-decree against the 
defendant H P, and, in execution thereof, attached 
his property. Thereupon, at H PA request, five 
persons gave a havala or oral undertaking to pay 
the amount of the decree, and the attachment was 
removed. It appeared that some payment was 
made under the havala. Subsequently H P and 
the defendants Nos. 2 and 3 executed a bold to the 
plaintiff reciting the havala, the payment there- 
under, and agreeing to pay the amount of the 
decree with interest. Neither the havala nor the 
bond was brought to the notice of the Court for 
sanction, and the decree, which was capable of execu- 
tion, was then destroyed. The plaintiff now sued to 
recover the debt due under the bond. The District 
Judge was of opinion that the part of the bond which 
contained a promise to pay interest was void, but 
that m respect of the principal amount of the decree 
uTj S ^ ' ot V0ld - 0n ref erenee to the High Court 
Held, that the whole bond was void. The havala 
was an apement such as is contemplated in para. 1 
of s. 2o7A of the Civil Procedure Code, and was void 
for want of the sanction of the Court under that 
t ,^ 01 V k° nc ^ regarded as one in consideration 

of the havala, or as an agreement for satisfaction of 
the decree, was also void under para. 2 of the same 
sections for a similar reason. Vishnu Vishwan ath 
*• Hde • . LI, E. 12 Bom. 499 


- Agreement for 


. .. , — Agreement extend’ 

tyt, me of payment under decree without sanction 
of Court— Application for such, sanction after the 
'Tj. The decree in a redemption suit 
duected that the lands mortgaged should be allowed 
to be redeemed on payment of K30-7-0 by the plain t- 

lff !?«*?, defe “ da , nt - Tbe decree was subsequently 
modified by substituting R91-2-6 for E30-7-0. On 
the 3rd October 1885, the parties entered into an 
agreement whereby (inter alia) the time to pay the 
decreed debt was extended to five years from that 

^ «, b f o £\?f 0tl011 of the Gourt was obtained. 
On the 18th lebruary 1888, the parties applied to 
tno Court to sanction the agreement of 1885 On 
reference to the High Court i—Hdd, that the agree- 
ment in question required the Court’s sanction 
of Procedure Code, for want 

of which it was void, so far as it related to the judg- 


, jrxyiwuovfvu JUf 

or to give , time for satisfaction of judgment-debt— 
Agreement without sanction of Court— Illegal con- 
tract— Contract Act (IX of 1872), s. 23— Considera- 
tion. The plaintiff obtained a decree against 
the defendant, under which the judgment-debtor 
was liable to pay the amount by instalments with 
interest at 4 per cent. Eventually, the defendant 
tailing to pay, the plaintiff accepted a bond executed 
jointly by the defendant and T, his father, by which 
they both became liable for the amount of the decree 
with interest at 18f per cent. In a suit on the bond 
it was contended that the bond was void under 
s. 257 A of the Civil Procedure Code, as being an 
agreement to give time for the satisfaction of the 
judgment-debt made for no consideration, and 
without the sanction of the Court, and also, without 
such sanction providing for payment of a sum in 
excess of the amount due under the decree ; that it 
was void within the meaning of s. 23 of the Contract 
Act as being forbidden by, or of a nature to, defeat 
the provisions of s. 257 A of the Civil Procedure 
Code ; and that, consequently, the suit on it was not 
maintainable. Held, that s. 257A of the Code was 
| no ^ applicable. That section was framed to 
1 prohibit the enforcement of an agreement of the 
! mentioned therein if made without the sanction 
ot the Court m execution of the decree, but was not 
intended to take away the right of parties of enter- 
ing into a fresh contract, either for payment of the 
judgment-debt, to give time for such payment, 
or for the payment of a larger sum than may be 
covered by the decree if it be for a proper considera- 
7 ln / us case the consideration for the bond 
was a lawful consideration ,• it could not be said that 

to 0f the decree was not certified 

„?=, yT 4 ’, there was 110 consideration. Held 

also, that the bond was not void under s. 23 of the 
Contract Act. Semhle: The words “ any law ” in 
to s0me substa ntive law, and not 

Hr4nt d p etlTe ’ suoh as the Procedure Code is 
Sukvm Chaxd Oswal ». Tahae-otnessa Bib i 

I. Ii. E. 16 Gale. 604 

execute « K £ 

SlTBBABHAT \ 


of a 


decree barred by limitation. The “ 

had m his life-time obtain^ P^mtift s father 
defendant and two deCree a S amst first 
having been nartlv j P er sons. This decree 
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date of this bond the decree was barred by limita- 
tion. No sanction for the bond was obtained 
under s. 257A of the Civil Procedure Code. The 
adjustment was secured under s. 258. The plaintiff 
now sued upon the bond. On reference to the High 
‘Court : Held, that the bond did not require the 
sanction of the Court under s. 257A of the Civil 
Procedure Code. That section relates to judgment- 
debts which are still enforceable. Shripatrav v. 
Govind Narayan . I. L. R. 14 Bom* 390 


Civil Procedure 


Code Amendment Act (VII of 1888), s. 27 — Adjust- 
ment of a decree, suit upon — Agreement to extend 
time for enforcing decree by execution. On the 16th 
July 1886, S obtained a decree against K for R315 
with costs. On the next day K paid S R200 in part 
satisfaction of the decree, and induced K to accept a 
bond by which he (8) gave up the costs, and. by 
which K was to pay the balance of the decree with 
interest at the end of eight months. 8 sued upon 
the bond. K contended that the bond was void 
under s. 257A of the Civil Procedure Code, and that 
the suit would not lie. Held, that the suit would lie. 
Since the amendment made in s. 258 by Act VII of 
1888 such payments or adjustments may be recog- 
nized by a Civil Court, except when executing the 
decree, and, therefore, a suit based upon such a 
payment or adjustment should be admitted. The 
concluding clause of s. 258 has no direct bearing on 
s. 257 A, as it relates to a different subject-matter. 
Queer e: Whether s. 257 A relates exclusively to 
.agreements to extend the time for enforcing decrees 
by execution, as ruled by the Calcutta High Court, 
or is applicable to all agreements according to the 
view taken by the Bombay High Court ? Jhabar 
Mahomed v. Modan Sonahar, I. L. R. 11 Calc. 671 , 
Madhavrav Anant v. Chilu , P. J. (1881) 815 , 
•Qanesh Shivram v. Abdullabeg, I. L. R. 8 Bom . 538 , 
Pandurang Ramchandra v. Narayan , I. L. R. 8 
Bom. 300, and Davlatsing v. Pandu, I. L. R. 9 Bom. 
176, referred to. Swamieao Narayan Deshpande 
v. Kashinath Krishna Mutalik Desai 

I. Is. R. 15 Bom. 419 


Agreement to 


•i give time for the satisfaction of a judgment-debt — 
Agreement not enforceable without sanction by the 
Court . S. 257A of the Civil Procedure Code, when 
it provides that “ every agreement to give time for 
the satisfaction of a judgment-debt shall be void ” 
unless made for consideration and with the sanction 
of the Court, etc., does not make such agreements 
illegal, in the sense prohibited by law. It only 
prevents such agreements being enforced in a Court 
of Law. "Where such an agreement to give time, 
never sanctioned by the Court as required by s. 257A, 
formed part of the consideration for a bond, and had 
actually been enjoyed by the obligee of the bond : — 
Held, that such consideration, not being in its 
nature illegal, and not having as a fact failed, there 
was no reason why the obligor should not enforce 


CIVIL PROCEDURE CODE, ACT XIV 
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the terms of the bond. Bank op Bengal v. Vya» 
bhoy Gangji . . I. L. R. 10 Bom. 618 

IS. — — Alteration of 

decree. Per Edge, C.J. — An agreement sanctioned 
under s. 257 A cannot be treated, without anything 
more, as a decree of the Court, and cannot operate 
as an order under s. 210, though an order under 
s. 210 would operate as a sanction under s. 257 A. 
Gandharaf Singh v. Sheodarshan Singh 

I. L. R. 12 All. 571 

19. • — — — Agreement sanc- 

tioned by Court executing decree — Enforcement of 
agreement in execution. An agreement, which has re- 
ceived the sanction of the Court of execution under 

257 A of the Civil Procedure Code, that money 
due under it should be realized as in execution of 
decree rather than by recourse to a separate suit, 
may be enforced in execution, the Court which 
would try the regular suit brought upon such an 
agreement being the same Court which would 
execute the decree to enforce its own terms. Sada- 
siva Pillai v. Ramalinga Pillai , 5 B. L. R. 3S3 : 
24 W. R . 193, relied on. Thakoor Dyal Singh v. 
Sarju Pershad Misser . I. L. R. 20 Calc. 22 


20 . 


Agreement be- 


tween a judgment-creditor and a person other than 
judgment -debtor — Postponement of execution. The 
provisions of s. 257A of the Civil Procedure Code do 
not include within their scope an agreement between 
a judgment-creditor and a person other than the 
judgment-debtor whereby such person, in con- 
sideration of the postponement of the execution 
of the decree against the judgment-debtor, under- 
takes to pay to the judgment-creditor a certain sum 
of money. Such agreements are, therefore, enforce- 
able, although made without the sanction of the 
Court. Kestj Shi vram Marwadi v. Genu Babaji 
Powar . . . I. Ii. R. 23 Bom. 502 

21 Decree, adjustment 

of, by strangers — Consideration — Bond on such 
adjustment. P having obtained a decree against 
B, the son of the latter gave the son of the former an 
instalment bond for the judgment-debt without the 
sanction of the Court. In a suit by P\s son to 
recover the debt on the bond : — Held, that the suit 
would lie. S. 257A of the Civil Procedure Code 
applies only to agreements between the parties to 
the suit or decree. Ramji Pandu v. Mahomed 
Walli . . . I. Xi. R. 13 Bom. 071 


Adjustment of 


decree out of Court — Agreement not certified to 
Court — Res judicata — Suit to enforce agreement , or 
for damages for breach of it. A decree for partition 
of family property was passed in favour of two 
plaintiffs. One of the plaintiffs having died before 
execution, a question arose between the survivor 
and one of the defendants as to the devolution of his 
interest, and the decision was in favour of the surviv- 
ing plaintiff. The contending parties made an 
arrangement, according to which some of the land 
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representing the share of the deceased plaintiff 
should be given to the defendant. This agreement 
was not certified to the Court, and the decree was 
executed at the instance of the surviving plaintiff 
who subsequently refused to give effect to the 
arrangement. The then defendant now sued in the 
alternative for possession of the land awarded to 
him or for damages. Held, (i) that the plaintiff’s 
claim for the land was not maintainable ; (ii) that 
the claim for damages for breach of the agreement 
was maintainable. Keishnasami Ay yang ar v. 
Rang a Ayyangar . I. Ii. R. 20 Mad. 389 

. 23. Agreement for 

satisfaction of judgment-debt. A money-decree was 
passed against a zamindar by the High Court in 
1883, and it was transferred to the District Court for 
execution. The decree-holder attached and pre- 
pared to bring to sale certain villages of the judg- 
ment-debtor. These villages were included in a 
mortgage subsequently executed by the judgment- 
debtor in favour of third parties. Both before and 
after the mortgage the decree-holder received from 
the zamindar certain sums in consideration of his 
agreeing to postponements of the sale ; also it was 
agreed between them at a date subsequent to the 
mortgage that interest should be computed at a 
higher rate than that provided by the decree. 
Subsequently the decree-holder sought to bring the 
land to sale, and in computing the amount then due 
gave credit for none of the sums so received and 
calculated interest at the enhanced rate. The 
mortgagee objected that the computation was 
erroneous in both these respects, and the District 
Judge upheld his objection. The judgment-debtor 
took no part in the contest. Held , that the District 
Court, not being the Court which passed the decree, 
had no powder to sanction the agreements under 
s. 257 A, and that the decision was right. Parana- 
nanda Das v. Mahabeer Dossji 

I. D. R. 20 Mad. 378 

24. * Agreement to give 

time to the judgment-debtor — Agreement not sanctioned 
hy the Court. A judgment-debtor asked for time to 
pay the decretal amount. The decree-holders 
agreed to give time on condition that the judgment- 
debtor gave them a hundi for Hi, 500, that sum 
representing a portion of the decree-holder’s claim 
which had been dismissed as barred by limitation. 
The judgment-debtor gave the hundi, but the 
sanction of the Court was not obtained to the 
transaction. In a suit by the decree-holders to 
recover the money secured by the hundi given under 
the circumstances mentioned above, it was held that 
the transaction was one contemplated by s. 257 A 
of the Code of Civil Procedure, and that, as it had 
not been made with the sanction of the Court, it 
could not be enforced, and the suit should he 
dismissed. Hukum Chand Oswal v. Taharumiessa 
Bibi, I. Ii. JR. 16 Calc. 504, dissented from. Dan 
Bahadur Singh v. Anandi Prasad 

I. Ii. R. 18 All. 435 


CIVIL PROCEDURE CODE, ACT XIV 

OP 1882 (ACT X OP 1877)— conid. 

s. 257A — contd. 

25. . Agreement as to' 

'payment of decretal money — Void agreement. An 
agreement between the decree-holder and the judg- 
ment-debtor for the satisfaction of a decree by 
which any sum in excess of the decretal amount is- 
payable, and which has not been sanctioned by the 
Court which passed the decree, cannot be made the 
basis of a subsequent suit. Dan Bahadur Singh v. 
Anandi Prasad , 1. L. JR. 18 All. 485, Ganesh 
Shivram v. Abdulla Beg , I. L. R. 8 Bom . 538, 
Davlatsing v. Pandu , I. L. R. 9 Bom. 178, Vishnu 
Vishwanath v. Hur Patel, I. L. R. 17 Bom. 499 , 
and Narayan Deshpande v. Kashinath Krishna 
Mutalik JDesai, 1. L. R. 15 Bom. 419 , referred to. 
Dalit Malwahi v. Palakdhari Singh 

I. L. R. 18 All. 473 

28. Want of sanction 

of Court, to agreements for satisfaction of decree.. 
Agreements for the satisfaction of a judgment- 
debt not sanctioned under s. 257A of the Civil 
Procedure Code are void ; but, if sanctioned, they 
may be carried out in execution. Durga Prasad 
Banerjee v. Lalit Mohun Singh Roy 

I. L. R. 25 Gale. 86 


27. Agreement for satisfaction, 

of judgment- debt — Agreement in satisfaction of 
judgment-debt, suit to enforce — Previous sanction of 
Court. S. 257A, Civil Procedure Code, is a bar 
only to execution proceedings in respect of agree- 
ments therein mentioned, and does not prohibit 
their enforcement hy separate suit. Hurkissen 
Dass Serowgee v. Nibaran Grander Banerjee 


(1901) . . . . 6C.V.I, 27 

28. Execution of decree 

— Agreement which supersedes the operation of the 
decree, not within the terms of s. 257 A. Held , that 
an agreement whereby a decree is adjusted, and so 
rendered unenforceable, is not within the purview 
of s. 25 7 A of the Code of Civil Procedure. Ram 
Ghulam v. Janki Rai , I. L. R. 7 All . 124 ; Jhabar 
Mahomed v. Moaan Sonahar , L L. R. 11 Calc. 671 ; 
Huhum Chand Oswal v. Taharuneessa Bibi, 1. L. R. 

16 Calc . 504 ; Juji Kamti v. AnnaiBhatta , I. L. R. 

17 Mad. 382 ; Tulcaram v. Anantbhat, I. L. R. 25 

Bom. 252; Venkata Subramania Ayyar v. Koran 
Kannan Ahmod, I. L. R. 26 Mad. 19; and 
Hurkissen Dass Serowgee v. Nibaran Chander 
Banerjee, 6 C. W. N. 27, referred to. Heera Nema 
v. Pestanji Dossdbhoy , I. L. R. 22 Bom. 693 , and 
Dhanram Ragho v. Ganpat Sadashiv, I . L. R. 27 
Bom. 96, dissented from. Dhan Bahadur Singh v. 
Anandi Prasad, I. L. R. 18 All 435 ; and Dalu 
Malwahi v. Palakdhari Singh, I. L. R. 18 All 479, 
distinguished. Lalji Singh v. Gaya Singh 
(e.b. 1903) . . I. Ii. R. 25 All. 817 


n 7., Agreement to give time— 

Decree Mortgage — Amount of decree included in the 
mortgage— Satisfaction. The agreement to which 
the first paragraph of s. 257A of the Civil Procedure 
Code (Act XIV of 1892) relates is one which suspends* 




Civil. PROCEDURE ?CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— contd. 

. s. 257A — contd . 

and does not destroy the rights of execution conse- 
quent on a decree. Where a mortgage-bond was 
given for an amount which included a sum due 
under a decree, and made the whole amount pay- 
able in instalments, it was contended, under s. 257 A 
of Civil Procedure Code (Act XIV of 1882), that 
the bond was void to the extent of the sum due 
under the decree, being an agreement to give 
time for the satisfaction of a judgment- debt, and 
that in respect of that sum no suit would lie. Held , 
that the suit was maintainable. The mortgage- 
bond did not suspend the right to execute the 
decree, but it put an end to the remedy on the 
decree and substituted the mortgage-bond. It was 
the actual and present satisfaction of the judgment, 
and therefore was not an agreement to give time 
for the satisfaction of a judgment- debt, and did not 
fall within s. 257A of the Civil Procedure Code. 
Ttjkaeam v. Anantbhat (1900) 

I. Xj. XL 25 Bom. 252 

SO. — - — — Agreement to 

give time for the satisfaction of a judgment-debt. The 
test as to whether s. 257A of the Code of Civil 
Procedure operates to render an agreement void is 
whether the parties agree that the judgment-debt, 
qua judgment-debt, shall be put an end to. If so, 
the section does not render the agreement void. If 
not, it does. After a decree had been passed in 
favour of a plaintiff in a suit, the defendant gave 
plaintiff a bond by which he undertook to pay 
plaintiff, by instalments, the amount still due to him 
under the decree, after giving credit for a payment 
which had already been made on account. The 
bond gave plaintiff a twofold remedy in case of 
default, — first, a right to sue for the balance, and 
secondly , a right to recover the balance by executing 
the decree. The sanction of the Court was not 
obtained. Plaintiff received instalments, in pursu- 
ance of the terms of the bond, for some time, but 
defendant subsequently ceased to make any further 
payments. Plaintiff thereupon brought this suit 
on the bond to recover the balance which still 
remained unpaid, when it was pleaded in defence 
that the bond was void under s. 257 A of the Code of 
Civil Procedure : Held, that the effect of the bond 
was to keep alive the relation of judgment-creditor 
and judgment-debtor by the express agreement of 
the parties, the debt being enforceable as a judg- 
ment-debt. Held, also, that, on its true construc- 
tion, the bond was an agreement to give time for the 
satisfaction of a judgment-debt, and, as the sanction 
of the Court had not been obtained, was void. 
And that the agreement was none the less void 
because one of the parties to it (the legal represen- 
tative of one of the judgment-debtors) had not been 
one of the parties to the suit in which the decree was 
obtained. Juji Kamti v. Annai Bhatta, I. L. JR,. 17 
Mad. 382 , and Huhum Ghand Oswal v. Taharun- 
nessa Bibi, I. L. JR. 16 Calc. 504, commented on. 
Venkata Subramania Ayyar v. Koran Kannan 
Ahmod (1902) . . I. L. XL 26 Mad. 19 
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31. — - Uns auctioned mortgage 

Decree--— Satisfaction of decree by a mortgage with- 
out sanction of Court — Mortgage bond void. The 
plaintiff was the holder of a decree against the 
defendant for B2,370. On the 28th November 
1895, the plaintiff advanced to the defendant B59, 
and, in consideration of this advance and of the 
amount already due by the defendant to the plaint- 
iff under the decree, the defendant mortgaged 
certain property to the plaintiff. The mortgage 
bond provided for payment of interest on & the 
mortgage debt at the rate of 10} per cent, per 
annum. The plaintiff subsequently sued on the 
mortgage to recover the principal* and interest. 
Held (dismissing the plaintiff’s suit), that the 
mortgage was void under s. 257A of the Civil 
Procedure Code (XIV of 1882), no sanction having 
been obtained. Heera Nema v. Pestonji JDossalhoy , 
I. L. B. 22 Bom. 693 , followed. Dhanram 
v. Ganpat Sadashiv (1902) 

I. lx. R. 27 Bom. 98 

32 — Decree — Satisfac* 

; tion — Sanction of Court — Agreement to pay less than 
decretal amount — Void condition in a bond., On 
the 4th October 1897 plaintiff obtained a money 
decree against defendant for 11529-10-0. In full 
satisfaction of this decree, defendant, on the 3rd 
June 1898, executed a mortgage- bond, agreeing to 
pay BoOO within three months from the date of the 
bond, and in case the sum were not so paid then to 
pay interest at Rl} per cent, per mensem, until 
payment. Held, that, so far as the bond provided 
for the payment of B500, it was valid, as it was for 
the payment of a sum less than the decretal amount, 
and therefore did not fair within the meaning of 
paragraph 2 of s. 257A of the Civil Procedure Code 
(Act XIV of 1882). Held , further, that the agree- 
ment to pay interest was void under paragraph 2 
of s. 257 A of the Code. Held, also, that, as the 
agreement to pay interest after the expiration of 
three months was a separate agreement, it did not 
affect the right to sue for recovery of the B500, 
Bhagchand v. I-Iadhakishan (1904) 

I. Xj. R. 28 Bom. 62 

S3. — . Decree — Satisfac- 

tion — Sanction of the Court — Hindu law— Father's 
debts — Son's liability to pay. The plaintiff obtained 
a decree against N for B35Q. In satisfaction of 
this decree, N and his son A, who were living as 
members of a joint Hindu family, passed two bonds, 
the one for B251 and the other for B99. Both the 
bonds provided for the payment of interest and no 
sanction of the Court was obtained to this arrange- 
ment. Held, (i) that the whole agreement was void, 
as the provision regarding interest carried the sum 
beyond the decretal amount. The consideration 
for each bond was the payment of principal with 
interest, and it existed from the very commence- 
ment and formed the basis of the whole contract ; 
(ii) that the bonds were void against N, as well as 
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against A , since N and his son A being members of 
aloini Hindu family, the son was as much liable as 
his father under the decree. Per Curiam : “ The 
true test, it appears to us, of the application of s. 
257 A is— is it a judgment-debt as to the person 
executing the agreement, in the sense that it is 
binding upon him, as if he were hound by the decree. 
Under Hindu law, the pious obligation of a son to 
pav his father’s debts exists, whether the father is 
living or dead. The mere fact that a father is 
alive" when the decree against him is sought to be 
executed, does not absolve the son from his liability 
and entitle him to say that satisfaction o± the 
decree shall not be obtained by selling his interest 
in the family property. When, however, the 
decretal debt is tainted by illegality or immorality, 
the son can contend that the decree is not binding 
upon him and establish the contention in a separate 
suit.” Govikd * 


34. 


Evidence Act 


(I of 1872), s. 92 — Execution of decree — Agreement — 
Khata Decision on a point not raised by the defend- 

ant. It is not open to a Judge to decide a case in 
defendant’s favour on a point not raised by him 
with the result that, if the decision be upheld, it will 
cast upon the defendant a far higher liability than 
if he had made the order, which the plaintiff had 
asked for. In an execution proceeding the parties 
arrived at an agreement in satisfaction of the decree. 
The agreement was in the form of a khata. Sub- 
sequently the plaintiff brought a suit on the khata 
and claimed interest on the amount in suit. ^ A 
question having arisen in the suit as to whether 
the khata sued on was enforceable : Held , allowing 
the claim for the principal amount only, that if 
there was an agreement to pay interest, then either 
it was a part "of the agreement embodied in the 
Mata , or was a separable agreement. . If it was a 
part of the agreement to be embodied in the khata , 
then under s. 92 of the Evidence Act (I of 1872) 
evidence of it was not admissible. If it was a 
separate agreement, then it would not vitiate the 
agreement embodied in the khata, which apart from 
the separate oral agreement could not be open to 
objection under s. 257A of the Civil Procedure Code 
(Act XIV of 18S2). Bhagchand v. Eadhakisan , 
/. L. R. 28 Bom. 62, followed. Raichand v. 
Naran (1904) . . I. L. R. 28 Bom. 810 

35. _ — - Agreement to give 

time on condition of payment of higher rate of interest 

Sanction of Court not accorded — Non-execution 

of judgment-debt — Separate suit to recover enhanced 
interest, maintainability of. It is only when the 
judgment-debt is extinguished and a new contract 
made that an agreement giving time for the satis- 
faction of the judgment-debt, not sanctioned by the 
Court, can he enforced- Where, therefore, the 
judgment-debtors filed an application before the 
Court executing the decree for a postponement of 
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the sale, as they had agreed to pay interest at a rate 
higher than the decretal rate, but the sanction of 
the Court was not accorded to such pay men t. 
Held, that, as the agreement contained in the petition 
did not put an end to the plaintiff’s claim on their 
previous decree and substitute something else in its 
place, it was void under s. 257 A of the Civil Proce- 
dure Code, and that no separate suit would lie to 
recover the enhanced interest under the agreement. 
Hurkissen Pass Serowjee v. Nibaran Chander 
Banerjee , 6 C. W. N. 27, distinguished. Venkata 
Subramania Ayyar v. Koran Kannan, I. L. E. 26 
M ad. 19, and Lalji Singh v. Gaya Singh, I. L. E. 25 
All. 317, followed. Gopal Sahtt v. Brlt Kishqre 
Pershad (1905) . . I. L. R. 32 Calc. 917 

s.e. 9 C. W. TST. 1004 

38. Contract Act {IX 

of 1872), ss. 2, cl. (g), 23 and 124 — Mortgage-bond — 
Consideration made up of several items — Decretal debit 
one of the items — Sanction of the Court not obtained 
— Effect on the bond. N. G. sued to redeem a 
mortgage. The consideration for the mortgage con- 
sisted, inter alia , of an amount due under a decree. 
The decree did not provide for interest, whereas 
interest was chargeable on the decretal amount 
included in the mortgage. The lower Appellate 
Court held that as the agreement had not been 
sanctioned under s. 257A of the Civil Procedure 
Code (Act XIV of 1882) the whole mortgage bond 
was void. Held, reversing the decree of the lower 
Court, that though the provision in the mortgage 
bond regarding the decretal amount could not be 
enforced, the remaining provisions were good and 
enforceable at law. Bhagabai v. Naeayan (1907) 

I. L. R. 31 Bom, 552 

87. ■ Agreement out of 

Court , to pay rent decree by instalments on hypotheca- 
tion of property , if illegal — Suit to enforce such 
agreement, if maintainable. A suit lies to enforce 
an agreement embodied in an instalment-bond 
executed, without the sanction of the Court, in 
favour of the decree-holder, hypothecating certain 
property for payment of a decretal amount. Lalji 
Singh v. Gava Singh , I. L. E. 25 All. 317, referred to. 
Held, further, that the provision as to giving time 
to execute the decree is not illegal, though it may 
be incapable of enforcement, as the agreement was 
not made with the sanction of the Court. Juji 
Kamti v. Annai Bhatta, 1. L. R. 17 Mad. 382 , 
referred to. Belchambers v. Sarat Chandra 
Ghosh (1908) . . I. L. R. 35 Gale. 870 

s. e. 12 C. W. K*. 874 

s. 258 (1859, s. 208). 

See ante , ss. 88 and 89. 

See s. 244 (Act XXTII of 1861, s. 11)— 
Questions in Execution Decree. 

7 C. W. RT. 172 
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See Limitation Act, 1877, Art. 179 (1871, 
Art. 167) — Order for Payment 

AT SPECIFIED DATES 

I. L. R. 2 AIL 291 
I. L. R. 4 All. 816 
I. L. R. 7 All. 327 
I. L. R. 12 All. 569 
I. L. R. 21 Calc. 542 
I. L. R. 19 Mad. 162 

See Mortgage — Sale of Mortgaged 
Property — Purchasers. 

I. L. R. 24 Mad. 412 

See Penal Code, s. 210. 

I. L. R. 16 Calc. 128 
I. L. R. 10 Rom. 288 

Adjustment of decree- 


1. 


Beng. Beg. VII of 1799, decrees under. S. 206 of 
Act VIII of 1859 did not apply to decrees under 
Regulation VII of 1799. Gopal Chandra Dey v. 
Pemu Bibi . . 1 B. L. R. A. C. 76 

2. — - — - — - — Enquiry by Court 

as to satisfaction out of Court — Proceedings in 
execution of decree. Act VIII of 1859, s. 206, 
applied only to proceedings which were taken while 
the decree was in execution, and did not preclude 
the Court, before putting the decree in execution 
from enquiring if It has been satisfied out of Court. 
Obhoy Churn Mookebjee v. Pearee Dossia 

22 W. R. 270 


3. — - — Inquiry as to 

satisfaction of decree between judgment-debtor and 
transferee of decree. On an application for execution 
of a decree being presented by a transferee decree- 
holder, the judgment-debtor opposed, alleging in 
his petition that he had transferred certain immove- 
able property to the petitioner in consideration of his 
paying the judgment-debt to the original decree- 
holder, ■ and that the petitioner had discharged the 
debt, but subsequently, having got the decree 
transferred to himself instead of entering up 
satisfaction of the decree, fraudulently applied for 
execution. Satisfaction had not been entered up 
under s. 258, Civil Procedure Code. Held, that 
s. 258, Civil Procedure Code, was inapplicable to the 
ease, since that section applies only to the case of 
parties who stand in the relation of judgment- 
debtor and judgment-creditor at the date of the 
transaction. Rama. Ayyan v. Sreenivasa Pattar 
I. L. R. 19 Mad. 280 


4. 


ce Decree-holder ' 


— — t — _____ jl/coi w-uvujber 

■—Execution of decree— General Clauses Consoli- 
dation Act. Regard being had to the General 
Glauses Consolidation Act (I of 1868), the word 
n d « or ?®; holder ” s. 258 of the Civil Procedure 
Code, 1882, should be read in the plural. Taeettok 
Chttndes Bhbttacharjee v. Dinendro Nath 
Sakyal . . . UE 9 Calc. 831 

12 C. L. R. 568 
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s. 258 — conid . 


5. 


0 0C?0 „ , Money decree. 

f* 258 5 of the Civil Procedure Code, 1877, deals with 
the adjustment of any decree, and not merely with 
the adjustment of a money decree. Baba Moha- 
med v. Webb 

I. L. R. 6 Calc. 786 : 8 C. L. R. 36 


6 . 


Civil Procedure 


— — A 7 (JCcUr W/ (i 

Code Amendment Act ( VII of 1888), s. 27— Changes 
of law relating 4o 'procedure — Adjustment or satisfac- 
tion of decrees. The change effected in the language 
of s. 258 of the Civil Procedure Code (Act XIV of 
1882) by s. 27 of the amending Act (VII of 1888), 
by which uncertified adjustments can now be 
recognized by other Courts than the Court executing 
the decree, applies to adjustments previous to the 
amending Act. Changes of law relating to proce- 
dure have retro sp ec ti ve? effect. Balkrishna Pan- 
dharinath v. Bapu Yesaji 

I. L. R. 19 Bom. 204 
- Execution of decree 


— - 

— Money decree — Limitation Act (IF of 1877) 
Sch. II, Art. 173A. S. 258, Civil Procedure Code, 
1882, refers only to the execution of decrees under 
which money is payable, and is not applicable to 
decrees for possession of immoveable property. 
Sank aran Nambiar v. Kanaka Kurup 

I. L. R. 22 Mad. 182 

8 . Adjustment out of 

Court. According to s. 206, Act VIII of 1859, 
no adjustments made out of Court were admissible 
by the Court in execution. Motee Ball v . Ram 
Dass . . . . W. R. 1864, Mis. 38 

Bhya Bhoopnath Sahee v. Kunwan 

7 W. R. 134 

Gunga Gobind Go opto o v . Makhun Ball 
Hattee . . . . 9 W. R. 362 

: — ; — Letter from Decree- 

holder to Vakil. A letter from a decree-holder 
to his vakil to put in an acknowledgment Into 
Court is not a settlement out of Court certified to 
the Court in the manner required by s. 206, Act VIII 
of 1859, to warrant further investigation in the 
matter. Thakoor Lae Missree v . Kanye Lal 
Tewaree : . . . 7 W. R. 516' 

3D* ■ — A — — Voluntary adjust- 

ments. Where a j udgment-debtor pays the ' amount 
decreed to the officer of the Court under the author- 
ity and pressure of the Court’s process, he is 
entitled to protection ; the latter clause of s. 206, 
Act VIII of 1859, relating not to such payments 
but to voluntary adjustment. Bidhoo Beebee 
v. Keshub Chunder . . 9 W. R. 482 

11. 


Adjustment out 

of Court. Where several of the acts required to be 
done in execution of a decree are such as can be don© 
through a Court, and where all of them are acts the 
doing of which may be certified to the Court by the 
person in whose favour the decree was made, the 
policy of s. 206 of the Code of Civil Procedure is to 

3 l 2 
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exclude tlie reception of evidence upon the point, or 
any question arising out of evidence before the 
Court. No adjustment can he recognized unless 
made through the Court or certified by the person in 
whose favour the decree was made. Dwarkanath 
Dass Biswas v. IJsntfODACHURtf Bass 

8 W. B. 319 

12. __ — Adjustment out 

of Court — Decree-holder becoming purchaser. . A 
decree-holder, who was not barred by lapse of time 
in seeking to execute his decree, was opposed by the 
judgment-debtor, on the ground that the decree had 
been seized and sold by the Deputy Collector in exe- 
cution of the decree of that functionary’s Court, and 
that he himself (the judgment-debtor) had become 
the purchaser thereof. Held , that these proceed- 
ings amounted to an adjustment out of Court, 
which, under s. 206, Act VIII of 1859, could not be 
recognized by the Court, unless certified to by the 
judgment-creditor himself. Bhartjt Chttnder 
Roy v, Nazir. Ali Khan . 10 W. R. 354 

13. - Adjustment out 

of Court— Sufficiency of certificate of payment . 
A petition signed and filed in Court by a judgment- 
creditor certifying payment of the amount due to 
him by his judgment-debtor is a sufficient certificate 
of payment under the decree in the terms of s. 206, 
Code of Civil Procedure. SJaadoollah Shaikh v. 
Kaleechtirn . . . . 12 W. B. 358 

14. — Adjustment out 

of Court — Duty of execution-creditor — Presumption. 
K, an execution-creditor of C, applied to the Court 
by which the decree was passed, and caused C to be 
imprisoned under it. C then entered into a com- 
promise upon certain terms with K for the adjust- 
ment of the decree, and K, thereupon, but without 
certifying the terms of such adjustment to the Court, 
petitioned for the release of C who was accordingly 
released. Subsequently K again applied to the 
Court to compel satisfaction of the whole amount of 
the decree against C. This application was opposed 
by C on the ground that an adjustment of the decree 
had taken place between him and K. The Judge, 
however, refused to enter into the question of the 
adjustment, as the terms of it hackiot been certified 
to the Court under s.2G6 of the Civil Procedure Code. 
Held, that the Judge was in error ; that it was the 
duty of K, on applying for the release of C, to certify 
the adjustment to the Court ; that it would he 
unjust to allow him to take advantage of his own 
omission to do so ; and that, not having done so, 
the presumption against him was that the decree 
had been satisfied in full ; but that, under the 
circumstances, it would be the most equitable 
course to direct the Judge to enquire into the terms 
of the adjustment. Case remanded for that pur- 
pose. Chang o valad Dttvha Mahajan v. Kaltt- 
ram Narayandas - . 4 Bom. A. C. 120 

15. - Adjustment out 

of Courts— Compromise. H sued B to recover pos- 
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session of a certain house. B answered that the 
house was his own ; that H having fraudulently got 
possession of it, he ( B ) had filed a suit to recover 
possession ; that a decree was passed in his favour 
in the lower'Court, which, however, was reversed on 
appeal ; that, pending a special appeal, a compro- 
mise had been entered into between him and H, in 
pursuance of which he {B) was put in possession of 
the house. The terms of this compromise were not 
certified to the Court under s. 206 of the Civil Pro- 
cedure Code. Held, that this compromise, having 
been effected after the decree in favour of B had 
been reversed, did not come within the meaning of 
s. 206, and was, therefore, a good defence to the suit 
of H. Hari Sad a shiv Dikshit v. Bap it Bttlvant 
5 Bom. A. C. 78 

10, Adjustment made 

out of Court — Payment into Court. Under the Civil 
Procedure Code, s. 2C6, a debtor under a money 
decree can at any time bring the amount of his debt 
into Court to be paid to the judgment-creditor ; and 
by analogy any other person against whom a decree 
is made for the delivery of moveable or immoveable 
property has an equal right to relieve himseli from 
further vexation by making satisfaction with the 
knowledge of the Court in such mode as the circum- 
stances of the special case admit of. By the same 
section all adjustments of decrees, whatever be the 
nature of the subject of those decrees, must be made 
with the knowledge of the Court. Queer e (by 
Markby, J.) : Where a party simply acts in 
obedience to a decree, is he debarred from showing 
that he has done so by the words “ no adjustment of 
a decree, in part or in whole, shall be recognized by 
the Court, unless such adjustment he made through 
the Court, or be certified to the Court by the person 
in whose favour the decree has been made or to 
whom it has been transferred ?” Raj Lttckhee 
Chowdhrain v . Tewaree Chowdhry 

18 W. B. 520 

17. - — Splitting decree 

into shares — Payments by judgment-debtor. Pay- 
ments by a judgment-debtor in satisfaction of a 
decree which is afterwards split up into shares, if 
made through the Court, and while the decree is 
entire, ought to be taken into account and set off 
as in satisfaction of the whole decree. Bhyrub 
Nath Shaha v. Ktjnhya Lal Roy 

20 W. B. 131 

18. Suit on Jcistbundi 

— Adjustment through Court . The suing on a. kist- 
bundi in Court does not necessarily make it the 
instrument of a public adjustment through the 
Court, within the meaning of s. 206, Act VIII of 
1859. Mitddon Mohun Mitter v. Peer Bukshttn 

7 W. B. 485 

19. Part payments 

not certified to Court. Qucere ; Whether part 
payments under a decree© may not be proved. 
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although they have not been made through the 
Court, or certified to the Court under s. 206 of Act 
VIII of 1859. Bhuboneswari Debt v. Dinanath 
Sandyal 2 R. L* R. A. C. 320: 11 W. R. 232 

20. — j Bond payable by 

instalments — Execution of decree — Limitation. A 
judgment-creditor is entitled to prove payments 
made according to the terms of a Instbundi, for the 
purpose of showing that his right to sue out execu- 
tion under the kistbundi was not barred by limita- 
tion. Bhuboneswari Debi v. Dinanath Sandyal 

2 R. L. R. A. C. 320 : 11 W. R. 232 

Bishto Chunder Chuckerbutty v. Wooma- 
nath Boy Chowdhry . . 15 W. R. 459 

21. Decree payable 

by instalments — Execution of decree — Limitation. 
Where a creditor has obtained a decree for money 
payable by instalments, the whole amount to 
become due on failure by the debtor to pay one of 
the instalments, he is upon failure entitled, notwith- 
standing s. 206 of Act VIII of 1859, to come into 
Court and certify to the Court and prove payment 
of the earlier instalments, to show that execution of 
his decree is not barred. Fakir Chand Bose v. 
Madan Mohan Ghose 

4 B. L. R. P. B. 130 : 13 W. R. P. B. 40 

Juggut Mohinee Dossee v. Madhub Chunder 
Kur 15 W. R. 06 

22. — — — — Payment not 

certified to Court — Civil Procedure Code ( Act VIII 
of 1859), s. 206 — Decree payable by instalments . 
A decree dated 22nd Cheyt 1295 (18th April 1882) 
provided “ that the defendants do pay the decretal 
money as per instalments given below, otherwise the 
plaintiff will have the power to cancel the instal- 
ments and realize the entire amount.” The first 
instalment was made payable on 30th Cheyt 1295 
(26th April 1888), and the other six instalments on 
the 30th of the months of Magh and Bysack in the 
three following years. In an application made on 
9th February 1892, for execution of the decree, the 
decree-holder stated that only the first instalment 
had been paid, and asked for execution for the 
amount remaining due under the decree, and the 
judgment-debtors denied having paid any of the 
instalments. Payment, even if made, had not been 
certified to the Court. Held , that, although under 
the provisions of s. 258 of the Civil Procedure Code, 
the payment in question, if made, could not be 
recognized as a payment or adjustment of the 
decree, yet it was competent to the decree-holder 
to prove such payment for the purpose of showing 
that the execution of the decree was not barred. 
There is no material difference in this respect 
between s. 258 of the Civil Procedure Code (Act XIV 
of 1882) and s. 206 of the old Code (Act VIII of 
1859), on which the case of Fakir Chand Bose v. 
Madan Mohan Ghose , 4 B. L. B. F. B. 130 , was 
decided. Hurri Pershad Chowdhry v. Nasib 
Singh . . . I. L. R. 21. Calc. 542 
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Limitation. The 

Leurt cannot recognize any arrangement between 
the parties enlarging the period of limitation 
allowed by law for the execution of decrees or which 
alters the terms of the decree. Krishna Kamal 
Sing v. Hutu Sirdar . 4B.L, R. P. B. 101 

Kisto Komttl Singh v. Huree Sirdar 

13 W. R. P. B. 44 
Meheroonnissa v. Roushan Jehan 

17 W. R. 396 

Ram Runjun Chu ckerbutt y v. Jowhurujumah 
Khan 23 W. E. 129 

— — — — - — Civil Procedure 

Code (1882), s. 302 — Limitation Act (XV of 1877) f 
ss. 19 and 20 — Execution transferred to Collector — 
Acknowledgment in the Court of the Collector of part 
payment of decretal money. Where, after a decree 
had been sent to the Collector for execution under 
the provisions of s. 320 of the Code of Civil Proce- 
dure, the decree-holder and judgment-debtor 
joined in an application to the Collector in which 
they stated, on the one hand, that the decree-holder 
had received R2,900 in part payment of the decretal 
amount, and, on the other, that there was a certain 
balance due from the judgment-debtor under the 
decree, and that arrangements had been made 
between the parties for the payment of such 
balance: Held, that the above application wa& 
properly made to the Collector as being, within the 
meaning of s. 258 of the Code of Civil Procedure, 
“ tke Court; whose duty it is to execute the decree,”’ 
and that the application was a valid acknowledg- 
ment for all purposes and .sufficient under ss. 19 and 

20 of the Limitation Act, 1877, to save limitation in 
respect of the execution of the decree. Muhamma d 
Said Khan v. Payag Sahu I. L. R. 16 All. 228 

25. — Uncertified pay- 

ment of part of decretal amount — -Plea of limitation 
raised by judgment-debtor . S. 258 of the* Code of 
Civil Procedure will not debar a decree-holder 
from giving evidence of uncertified payments made 
to him out of Court in partial satisfaction of the 
decree by the judgment-debtor where the judgment- 
debtor has, in answer to an application for execution 
of the decree against him, put forward a plea of 
limitation. Fakir Chand Bose v. Madan Mohan 
Ghose, 4 B. L. B. F. B. 130 ; Purmananddas Jiwan - 
das v. V allabdas Wallji, I. L. B. 11 Bom. 506, 
Sham Lai v. Kanahia Lai, I. L. R. 4 All . 316, 
Zahur Khan v. Bakhtawar, I . L. B. 7 AIL 327 , and 
Hurri Pershad Chowdhry v. Nasib Singh, I. L. R. 

21 Calc. 542, referred to, Kishan Singh v. Aman 

Singh . . . I. L. R. 17 AIL 42 

— — - — - — Civil Procedure 

Code Amendment Act (VII of 1888), s. 27 — Pay. 
ment not certified to Court — Proof of such payment for 
the purpose of determining the question of limitation - 
Under s. 258 of the Code of Civil Procedure (a$ 
amended by Act VII of 1888), as there is no time 
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fixed within which the decree-holder is bound to 
certify a payment made out of Court, such pay- 
ment may be certified at any time. And although 
such payment, until certified, cannot be recognized 
by a Court executing a decree as a payment or 
adjustment of the decree, it is still open to the Court 
to take evidence about the payment in order to 
determine whether an application for execution is 
barred by limitation. Hurri Pershad Chowdhry v. 
Nasib Singh , I. L. R. 21 Calc. 542, followed. Tuka- 
ram v. Babaji . . I. L. R. 21 Bom. 122 

27. -A — Kistbundi — Exe- 

cution of decree. Where a decree had been obtained 
for a certain sum of money without interest and 
afterwards a kistbundi was filed, by which the 
decree-holder and the judgment- debtor agreed that 
the amount of the decree should be paid by instal- 
ments with interest, and the judgment-debtor had, 
% his conduct for several years, treated the kist- 
bundi as if it were a decree : Held, that, under the 
circumstances of the ease, the judgment-debtor 
could not afterwards object that the kistbundi 
could not be executed as a decree, and that a fresh 
suit should be brought upon the kistbundi ; but the 
decree-holder was entitled to take proceedings on 
the kistbundi as if it were part of the original 
decree. Dinonath Sew v. Guru Churn Pal 

14 B. Is. R. 287 ; 21 W. R. 310 

Jankee v . Srbenath Roy Chowdhry 

5¥. R. Mis. 19 

28. Kistbundi. There 

is no procedure under Act VIII of 1859 under 
which execution can be taken out upon a kistbundi 
filed in Court after decree which has not been in- 
corporated with the decree. Madhub Chunder 
Dhunput v . Madhub Lall Khan 

14 B. L. R. 288 note : 15 W. R. 542 

29. - — — — Kistbundi. Where 

a decree was obtained for a sum of money, and 
afterwards by an arrangement between the judg- 
ment-debtor and the decree-holder it was agreed 
that the decree should be payable by instalments 
with interest at a very high rate, and payments had 
subsequently been made of large sums of money in 
the terms of the arrangement and a balance remain- 
ed due : Held, that the decree-holder could not 
recover in execution of the decree any sum beyond 
what was stated in the decree. Kanhyalal 
Pundit v. Collector of Cuttack 

14 B. L. R. 291 note : 16 W. R. 275 

Bwarknath Sadhoo Khan ?;. Doorga Churn 
Saha . . 6. W. R., S. C. C. Ref., 1 

30. — — ; — Bond given in 

satisfaction-Default in paying . Where a judg- 
ment-debtor executed a kistbundi or instalment 
bond, providing for the satisfaction of the decree 
which had been obtained against him, and subse- 
quent^ failed to pay according to the terms of the 
kistbundi : Held , that the decree-holder could 
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enforce his claim under the terms of the kistbundi 
by proceeding in execution, and need not file a 
fresh suit. Tarif Biswas v. Kalidas Banerjee 
2. B. L. R. A. C. 223 : 11 W. R. 86 

81. — — Release without 

consideration — Adjustment otherwise than through 
the Court. A had obtained a decree against B, C, 
and D in execution of which the sheriff attached 
certain property belonging to B, C, and D, who were 
carrying on business in partnership. The property 
was sold, and the proceeds paid into Court, and by 
order of Court A received a sum in part satisfaction 
of his decree. Subsequently A, at the request of B, 
and without receiving any consideration, gave him 
a letter in Bengali purporting to be a release to him 
of the remainder of his decree, but such adjustment 
was not made through the Court. A afterwards 
applied for execution of his decree against B, C , and 
D, but his application was refused, the Court 
treating the letter as a release. A appealed. Held, 
on appeal, that the letter was not a release ; there 
was no consideration for it. The adjustment of the 
decree should have been made through the Court or 
certified to it in accordance with s. 206, Act VIII of 
1859. Bhubun Mohan Bonner jee v. Sadu 
Charan Sarkar 

6 B. L. R. 339 : 15 W. R. O. C. 5 

32. — Agreement between 

parties for payment of decree by instalments— 
Subsequent application for execution. C obtained a 
decree against N for payment of a certain sum of 
money. Various applications were made to execute 
the decree, and on one of them, in September 1869, 
the sum of Rl,000 was paid. Subsequently, on 
December 16th, 1870, it was arranged, upon a 
petition of N and the consent of A, that a further 
payment of R 1,000 should be made, and that the 
balance of the debt should be paid with interest at 
the rate of 1 per cent, per month by monthly instal- 
ments of R125. Tn May 1872, C applied for execu- 
tion for recovery of the balance due on the decree, 
deducting the amount received under the arrange- 
ment. Held, that he was not entitled to execution 
in supersession of the agreement. Chunder Nath 
Misser v . Gouree Komul Bhuttacharjee 

10 B. L. R. Ap. 28 : 19 W. R. 155 

33. — — Kistbundi, effect. 

of, on decree. A kistbundi, or arrangement to 
pay by instalments the amount of a decree obtained 
upon a bond, does not effect an extinction of the 
original debt or the mortgagee’s lien upon property 
mortgaged to him by the bond. Ramchurn Lall 
v. Koondun Koomaree . 14 B. L. R. 428 not© 

Ram Churn Lall v. Rughoobeer Singh 

11 W. R. 481 

— — — Kistbundi — Post- 

pone-petition— Execution of decree. Plaintiff sued 
in the Munsif s Court of Ellore for recovery of 
certain moneys claimed as due under a “ postpone- 
petition. In execution of a decree in a former suit 
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between the same parties a petition was presented 
by them to the Munsif’s Court, stating an arrange- 
ment between them for the payment of the amount 
decreed by instalments with a provision that in 
default of payment, “ the Court may, on the 
application of the plaintiff issue a warrant and 
•collect the amount, with costs of the petition, from 
the produce of my share of the agraharam lands 
„ . which are held liable by the 

razinama decree of this suit, from the said lands 
from my other property and from myself, and pay 
the same to plaintiff.’’ The petition concluded 
thus : 46 We, both the parties, present this post- 
pone-petition with our free will and consent, and 
pray for its being enforced according to its terms. 
Held, on second appeal, by the Full Court affirm- 
ing the decree of both the lower Courts, that, as 
it was clear that no intention existed between the 
parties to create new rights enforcible by suit 
in supersession of those acquired or declared by 
the decree, a suit on the 44 postpone-petition ” 
was not maintainable. Darbha Venkamma 
v. Rama Subbarayadtj . I. L. It. 1 Mad. 387 

See Debt Rai v. Gokttl Prasad 

I. L. R. 3 All. 585 

and Ganga v. Mttrlidhar 

I. L. R. 4 All. 240 

35. . Kistbundi , sub- 

stitution of, for decree — Consent of parties — Execu- 
tion of decree. The consent of parties cannot give 
jurisdiction, nor can it alter the nature of the 
decree. An agreement introducing fresh parties 
cannot be substituted for the decree or become 
capable of execution as if it was the original 
decree. Bhoqpendeonath Chgwdhry v. Kalee 
Prositnno Ghose . . 24 W. It. 205 

36. — Instalment Bond 

intended to revive barred decree. An instalment- 
bond by a judgment-debtor acknowledging a 
balance to be due under the decree, but executed 
without consideration, and after the decree is barred 
by limitation, cannot either revive a decree or be 
legally binding on his representatives. Heera 
:Lall Mookeejee v. Roy Dhunptjt Singe 

24 W. It. 282 

87. Agreement to pay 

by Instalments — Enforcing kistbundi or instalment- 
bond by execution. An agreement between the parties 
to a decree to reduce its amount or to give time 
for his payment, or that the amount shall be paid by 
instalments, does not amount to a varying of the 
■ decree itself. A having obtained against B a decree 
for the payment of money, a kistbundi was inserted 
in the decree, by which it was arranged that the 
amount of the decree should be paid by instalments 
of Ro,000. A considerable remission was allowed 
to the judgment-debtor, and some reduction was 
made in the amount of interest payable. The 
kistbundi contained an express proviso that in 
default of payment of three consecutive kist-s the 
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whole amount due under the bond was to become 
at once realizable ; and it also provided that in case 
of default the amounts due were to be recovered by 
execution, to which the judgment-debtor was to 
make no objection. Certain instalments having 
fallen due, the judgment-creditor sought to enforce 
the kistbundi by execution. Held, that he was 
entitled to do so ; that he was not bound to bring 
regular suit ; and that a provision in the bond by 
which payment might be enforced against property 
which could not have been attached and sold in 
execution of the decree did not prevent the decree- 
holder from proceeding by execution so long as 
he did not seek to enforce that provision. Ameer - 
TJNNISSA KlIATOON V. MeER IVIaIIOMEI) H OSSEIN 

2 C. L. R. 143 

38. Agreement to pay 

by Instalments — Civil "Procedure Code , 1882, s. 258. 
A decree passed against the defendant in a suit, 
dated 13th March 1877, directed 44 that the plaintiff 
should recover the decree- money by instalments, 
agreeably to the term of the deed of compromise, 
and he, in case of default, should recover in a lump 
sum.” The compromise mentioned in the decree 
provided that the amount in dispute should be paid 
in ten instalments, from 1284 to 1294 Fusli, the first 
to be paid on the 27th May 1877 (1284 Fusli), and 
the remaining nine instalment s on Jaith Burn a- 
mashi of each succeeding Fusli year. On the 1st 
September 1883, the decree-holder applied for 
execution of the decree, alleging that the first four 
instalments had been paid, but not any of the 
succeeding instalments, and they claimed to reco ver 
under the terms of the decree, the fifth and all the 
remaining instalments in a lump sum. The 
judgment-debtors contended that the application 
was barred by limitation, as they had not paid a 
single instalment, and more than three years had 
elapsed from the date of the first default ; and that, 
even if the first four instalments had been paid, 
such payments could not be recognized by the 
Court as they had not been certified. Held, that 
recognition of such instalments was not barred by 
the terms of s. 258 of the Civil Procedure Code. 
Sham Lai v. Kanhia Lai, 1. L . B. 4 All. 316, and 
Fakir Chand Bose v. Madah Mohun Ghose, 4 
B. L. R. F. B. 130, followed. Zahttr Khan v, 
Bakhta war . . • . I. L. R. 7 All. 327 

39. Contract super-' 

seding Decree — Civil Procedure Code, s. 258 — Certi- 
fication. In the course of proceedings in execution 
of a decree, dated the 14th June 187S, the parties, on 
the 11th January 1881, entered into an agreement, 
which was registered, and filed in the Court execut- 
ing the decree. The deed recited that the decree 
was under execution, and that a mortgage bond, 
dated the 1st December 1873, in favour of the 
judgment-debtor by a third party, had been 
attached and advertised for sale, and that the decree- 
holder and judgment-debtor had arranged the 
following method of satisfying the decree ; that the 
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judgment-debtor should make over the said bond to 
the decree-holder, in order that he might bring a suit 
thereon at his own expense against the obligor, and 
realize the amount secured by the bond, and out 
of the amount realized satisfy the decree under 
execution with costs and future interest, together 
with all costs of the suit to be brought against the 
obligor, and together with a sum due by the judg- 
ment-debtor to the decree-holder under a note of 
hand for R250 with interest ; and other details 
which need not be stated. On the same” day that 
this deed was executed, the decree-holder filed a 
petition in the Court, to the effect that under the 
agreement ah arrangement had been made for pay- 
ment of the judgment-debt, by which the judgment- 
debtor made over to him the bond advertised for 
sale in order that the petitioner should file a suit 
under it at his own cost against the obligor, and 
realize the debt due under the decree in execution 
with interest and costs ; and he prayed that the sale 
to be held that day might be postponed, and the 
application for execution struck off for the present, 

: and the previous attachment maintained, and 
stating that after realization of the amount entered 
in the bond advertised for sale, an application for 
execution would be duly filed. On this the order 
was that the execution case be struck off the file and 
the attachment maintained. On the 24th Decem- 
ber 1883, the decree-holder applied for execution of 
the decree, alleging that the judgment-debtor had 
failed to make over the bond to him according to the 
agreement. The judgment-debtor objected that 
the decree was no longer capable of execution, 
having been superseded by the agreement of the 11th 
January 1881, and that the application was barred 
by limitation, the previous application being dated 
the 9th November 1§S0. Per Oldfield, J . — That 
the agreement of the 11th January 1881 did not 
contemplate, and had not the effect of, cancelling 
the decree and substituting for it a new contract, 
inasmuch as the deed contained nothing to the 
effect that the decree was superseded, and all it did 
was to provide means by which the decree, together 
with another small sum due by the judgment- 
debtor to the decree- holder, might be satisfied 
without having recourse to the sale of the bond 
attached., and the effect would be that, on realization 
satisfaction would be certified in whole or in part to 
the Court executing the decree. Further, if the 
arrangement was to be regarded as within the mean- 
ing of an adjustment of the decree under s. 258 of 
the Civil Procedure Code, it could only be recognized 
by the Court when certified by the decree-holder or 
judgment-debtor ; and in this case the only certifi- 
cation which was made was by the decree-holder, by 
his petition of the 11th January 1881, which was in 
respect of a temporary arrangement under which 
the decree remained in force. Per Mahmood, J . — 
That the agreement of the 11th January 1881 was 
intended by the parties as a performance of the 
obligation created by the deoree, by substituting a 
fresh obligation founded upon contract, but that the 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OE 1877)— contd. 

s. 258 — contd. 

deed could not be regarded as such an adjustment of 
the decree as satisfied the requirements of s. 258 of 
the Civil Procedure Code, because the creditors, 
whilst admitting the creation of a separate contract, 
took care to say that the decree was to be kept alive, 
and the attachment thereunder was to subsist ; and 
that, therefore, the certification of the adjustment 
was inadequate and could not be recognized in 
executing the decree. Fateh Muhammad v. Gopal 
Das . . . . I. L. R. 7 All. 424 

40. — Adjustment by 

parties out of Court — Subsequent application for 
execution of decree-— Refusal to certify payment to 
Court. When a decree has been adjusted between 
the parties by a contract binding upon them, a Court 
is not bound to issue process of execution on the 
original decree in violation of the terms of the con- 
tract, although the decree-holder refuses to certify 
the adjustment of the decree under s. 206 of the 
Procedure Code, especially where the Court execut- 
ing the decree is the Court to which the parties would 
go for the purpose of enforcing the contract. 
Krishnaji Kesava Pundit v. Subbaraya Takker 

7 Mad. 387' 

41. Certifying part 

payment of decree — “ To show cause” meaning of. 
In determining under s. 258 of Act XIV of 1882 
whether or no the cause shown by the decree-holder 
is sufficient, it is incumbent upon the Court to inves- 
tigate and decide any questions of fact upon which 
the parties may not be agreed. In such an investi- 
gation evidence may be given either orally or by 
affidavit. The term “ to show cause ” does not 
mean merely to allege causes, nor even to make out 
that there is room for argument, both to allege cause 
and to prove it to the satisfaction of the Court. 
Rung Lall v. Hem Narain Gir 

I. L R. 11 Calc. 166 

42. — Power of Court 

to examine parties as to satisfaction of decree made 
out of Court. A Court executing decrees, whilst 
giving effect to s. 206 of Act VIII of 1859, should, 
also take reasonable care that its process is not about 
to be abused for fraudulent purposes. It may, by 
examining the judgment-debtor and others having 
knowledge, inform itself of the position of the decree, 
and whether it has or has not been satisfied. This, 
however, is merely an enquiry to inform the Court 
and it need not frame and decide an issue. Paree- 
chut v. Rugho Goordeo . . 2 3X. W. 48 

^=3. — — Payment out of 

Court Power of Court to go into question of satis- 
faction of decree. If a judgment-debtor, after re- 
ceiving notice that the right, title, and interest of 
the decree-holders in the decree has been attached,, 
pays the decree-holders the money due under the 
decree, the payment is not a valid payment and the 
Court whose duty it is to execute the decree is 
competent to enter into that question, and to 
determine whether the alleged satisfaction is binding; 
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upon the auction-purchaser of the attached right, 
title, and interest above mentioned. Byjnath- 
Sahoo v. Doolar Chand Sahoo 24 W, R. 245 

44. — — . — Injunction to 

restrain execution after agreement out of Court not to 
execute . Where a decree-holder agrees for a good 
consideration not to enforce his decree, the Court 
may legitimately, on the suit of the opposite party, 
issue an injunction against the former not to do 
what he has agreed not to do. Act VIII of 1859, 
s. 206, notwithstanding. Nubo Kishen Mooker- 
£Tee v. Debnath Roy Chowdhry 22 W. R. 194 

45. Refusal to certify 

to Court. Where a payment alleged to have been 
made in satisfaction of a decree is not certified to the 
Court executing the decree, the Court is bound to 
proceed as if such payment had never been made. 
If such payment has in fact been made to the judg- 
ment-creditor and he dishonestly refuses to certify 
it to the Court when called upon to do so, he can be 
made liable to refund it in an action. Mahomed 
Kazem J owhurry v. Katoo Bebee 

20 W. R. 150 

46. .... Contract to certify 

satisfaction of decree , breach of — Suit for damages . 
The provision in s. 258 of the Code of Civil Proce- 
dure 1882, which forbids any Court to recognize a 
payment under, or an adjustment of, a decree 
unless certified to the Court executing the decree, 
does not debar a suit for damages for a breach of 
a contract to certify. Mallama v. Venkappa 

I. L. R. 8 Mad. 277 

47. — Act XII of 1879, 

s. 86 — Suit to recover money paid out of Court in 
satisfaction of decree. The provisions of s. 206 
of the Civil Procedure Code (Act VIII of 1859) 
only prevent the Court executing the decree from re- 
cognizing a payment made out of Court, and do not 
bar a suit for the refund of such payment. G held a 
decree against I), who satisfied it out of Court, and 
obtained a receipt from G to the effect that it was 
satisfied. Notwithstanding this, G executed the 
decree and recovered the amount of it through the 
Court, although D pleaded satisfaction in the execu- 
tion proceedings and produced the receipt. In a 
suit brought by D against G for refund of the money 
received by G out of Court, the defendant contended 
that the suit was not maintainable. Held, that it 
was maintainable according to the law as it stood 
before the passing of Act XII of 1879. Gunamani 
Dasi v. PranJcishori Last, 5 B. L. R. 223, and 
Gulawad v. Rahimtulla, 4 Bom. A. C. 76, followed. 
Queers : Whether such a suit is maintainable under 
s. 36 of Act XII of 1879, which has been substituted 
for s. 258 of the Civil Procedure Code (Act X of 
1877). Davlata v. Ganesh Shastri 

I. L. R. 4 Bom. 295 

48. — Suit for money 

paid in execution of decree after payment not through 
the Court. Plaintiff owed defendant a judgment - 
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debt. He paid the debt, but not through the 
Court. Defendant then fraudulently applied to the 
Court to execute the decree, and the Court, being 
debarred by s. 206 of the Code of Civil Procedure 
from recognizing payments made otherwise than 
through it, executed the decree by making the 
plaintiff pay again the sum decreed. Plaintiff 
sued to recover the amount overpaid. Held,, by 
the majority of the Court (Scotland, C.J . , and 
Innes, J ., dissenting), that such a suit is not main- 
tainable. Anunachella Pillai v. Appava Pillai 

S Mad. 188 


49. — Payments made 

into Court in execution of decree. S. 206, Act VIII 
of 1859, does not bar a suit brought to recover 
money paid into the Collectorate as Government 
revenue, although the person on whose behalf the 
money was paid had an Act X decree against the 
person paying the money, as the entire amount of 
the decree was eventually recovered by taking out 
execution of the whole decree. Mohima Chunder 
Ghose v. Nobinchunder Adhikakee 

8 W. R. 449 

50. - ■ ■ — • — - — - — Part satisfaction 

of decree not certified to the Court — Suit to recover 
money so paid after execution of entire decree — Act 
XXIII of 1861, s. 11. A, a judgment-debtor, paid 
to B, the decree-holder, a sum of money by way of 
compromise in full satisfaction of the decree. B 
failed to certify this payment to the Court, and after- 
wards executed her decree for the full amount. In 
a suit by A against B for recovery of the amount 
previously paid out of Court in satisfaction of the 
decree : Held, that, notwithstanding s. 11 of Act 
XXIII of 1861, the suit was maintainable. Guna- 
mani Dasi v. Prankishori Dasi 

5 B. L. R. 223 : 13 W. R. F. B. 69 

Overruling Alunga Bebee v. Gooroo Churn 

Roy . . . 3 W. R., S. C. C. Bel, 8 

Bhugoban Tantee v. Gobind Chunder Roy 

9 W. R. 210 

where it was held that a suit would lie for damages 
for breach of contract in not certifying the pay- 
ments. 

5 P. - — * — •• Suit to enforce 

adjustment under contract. A suit to enforce a con- 
tract by which a dispute was adjusted between a 
decree-holder and judgment-debtor is not barred by 
Act VIII of 1859, s. 206. Nujeeni Mullick v. 
Erean Mollah . . .22 W. R. 298 

52. — Rejection of dbjec * 

tion that, decree had been satisfied out of Court — Suit 
to recover thing given in satisfaction . Held, that th© 
rejection, under s. 206 of Act VIII of 1859, of a 
defendant’s objection in a mofussil Small Cause 
Court to the execution of a decree, on the ground 
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that it had been adjusted out of Court, did not bar 
his right to bring a suit against the execution- 
creditor to recover the thing alleged to have been 
given in satisfaction of the decree. Gulawad 
Chandabhai v. Rahimtulla Jamalbhai 

4 Bom. A. C. 76 

53. Suit for breach 

of contract in not certifying payment to Court. A suit 
will, notwithstanding s. 206 of Act VIII of 1859, 
lie for damages for an alleged breach of contract in 
not certifying to the Court a payment of money in 
satisfaction of a decree, made out of and not through 
the Court, in consequence of which the same was 
fraudulently recovered a second time by the person 
omitting to certify the said payment. Motee Lall 
Mookerjee v. Kandhai Lall 

1 2ST. W. 155 : Ed. 1873, 237 

Agra E. B., Ed. 1874, 185 

54. . — Uncertified ad- 

justment out of Court with a decree-holder — Subse- 
quent execution — Fraud of decree-holder — Power of 
Court to refuse to confirm sale and to set it aside. 
An adjustment was made out of Court between a 
decree-holder and a judgment-debtor in August 
.1893, but it was not certified to the Court. The 
decree-holder falsely stated to the judgment- 

debtor’s agent that the requisite petition certifying 
the adjustment had been presented, but neverthe- 
less he proceeded with execution, applied for and 
obtained leave to bid at the Court-sale and himself 
purchased the property in September. The judg- 
ment-debtor preferred petitions in September and 
November, praying that the sale be set aside. 
Held, that the judgment- debtor was entitled to 
prove the adjustment, and to have the sale set 
aside. Ramayyar v. Ramayyar 

I. L. R. 21 Mad. 356 

55. — — Satisfaction of 

decree not certified — Fraudulent execution — Charge 
under Penal Code , s. 210 — Proof of payment. S. 258 
of the Code of Civil Procedure, which provides 
that no payment or adjustment of a decree not 
certified to the Court, as in the said section provided, 
shall be recognized by any Court, does not debar a 
Criminal Court from recognizing such payment 
where the decree-holder is charged with fraudulently 
executing a satisfied decree. Queen-Empress v. 
Pillala . . . I. Ii. R. 9 Mad. 101 

56. — — - • Fraudulent execu- 

tion of decree. — Duty of the decree-holder to inform the 
Court of private adjustment or satisfaction of a decree 
— Construction of Penal Code , ss. 193, 210 , 406. The 
rule of civil procedure contained in the last clause of 
s. 258 of the Civil Procedure Code (Act NIV of 
1882) — that uncertified adjustments of a decree are 
not to be recognized by “ any Court ” — does not 
affect tbe substantive criminal law. The words 
*■ any Court” in that clause have no application 
to a Criminal Court investigating a charge of fraudu- 
lently executing a decree under s. 210 of the Penal 
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Code. Those words do not bar any criminal remedy 
which an injured judgment-debtor may have against 
a fraudulent decree-holder, whether by a prosecution 
under ss. 193, 210, 406, or any other section of the 
Penal Code. In s. 210 of the Penal Code the word 
“ satisfied ” is to be understood in its ordinary 
meaning, and not as referring to decrees, the 
satisfaction of which has been certified to the Court. 
Queen-Empress v . Bapuji Dayaram 

I. L. R. 10 Bom. 288 

57. — Adjustment of 

decree without certifying — Proof of payment of 
decree otherwise than by certificate — Fraudulent 
execution of decree after adjustment. Where a 
decree has been satisfied out of Court, and the 
payment has not been recorded in accordance with 
s, 258 of the Civil Procedure Code, it is nevertheless 
open to the quondam judgment-debtor when suing 
to have a sale made by the quondam decree-holder 
after satisfaction of the decree set aside, to prove the 
payment of the decretal money otherwise than by a 
certificate under that section. Pat Dasi v. Sharup 
Chand Mala . . I. L. R. 14 Calc. 376 

But see Mothura Mohun Ghose Mondul v. 
Akkoy Kumar Mitter . I. L. R. 15 Calc. 557 

^58. Suit to recover 

instalments due under a mortgage made in adjust- 
ment of a decree. Under s. 25S of the Civil Pro- 
cedure Code, no Court can recognize an uncertified 
adjustment of a decree for any judicial purpose 
whatever. Pcittanlcar v. Devji, I. L. R 6 Bom. 146, 
overruled. A suit will not lie to enforce an uncerti- 
fied agreement of adjustment of a decree against 
a judgment-debtor, the consideration for which, is, 
that it shall operate in satisfaction of the decree ; as 
there is, in that case, no consideration which the 
Court can recognize, and therefore no valid consi- 
deration for the judgment-debtor’s agreement. 
The plaintiff was the assignee of a decree obtained 
by one 0 K against the defendants on the oth May 
1§83. By that decree, O K was declared entitled to 
recover R9, 961-5-6, with interest at nine per cent, 
from the defendants ; and payment was ordered to 
be made to him of the said sum by weekly instal- 
ments of R200. In order to secure the payment of 
the said instalments, the defendants were required 
to execute a mortgage to O K of certain property, 
with power to him to sell the same and to execute 
the decree for the whole amount, in case of default, 
for six months. 0 K assigned the decree to the 
plaintiff in the present suit, and subsequently to tbe 
assignment {viz., on the 21st July 1883) the defend- 
ants executed to the plaintiff the mortgage on 
which the present suit was brought. The mort- 
gage-deed, after reciting the above facts, stated 
that the defendants had agreed to satisfy the amount 
of the decree, and it contained a covenant by the 
defendants that they would pay R9,961-5-6, with 
interest at six per cent, by monthly instalments of 
R400 from the 21st August 1883. The mortgage, 
therefore, differed from the decree, both with regard 
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to the instalments and the rate of interest. The 
plaintiff sued to recover the sum of R4,207, being 
the amount of instalments dne to him under the 
said mortgage. Held , that the suit would not lie, 
as the mortgage was an adjustment of the decree, 
and had not been certified to the Court as required 
by s. 258 of the Civil Procedure Code. Abdul 
Rahiman v. Khoja Khaki Aeuth 

I. L. It. 11 Bom. 0 

■59. — — — Payment made 

towards decree , but uncertified — Effect of such 'pay- 
ments on limitation for application for execution 
of decree. Where certain payments had been made 
on account of a decree, but such payments had not 
been certified to the Court under s. 258 of the Civil 
Procedure Code, it was held , following Fakir Chand 
Bose v. Madan Mohan Ohose, 4 B. L. B. F. B. 130 , 
that such payments, although not certified to the 
Court, were effectual to prevent the appellant’s 
application for execution from being barred by limit- 
ation. It would, however, be necessary for the 
appellant to certify these payments. Purmanan- 
DAS JlWANDAS V. VaLLABDAS WALLJI 

I. L. R. 11 Bom. 500 

00. — Sanction of Court 

to agreements for satisfaction of decree — Payments 
by judgment-debtor under void agreement — Effect of 
uncertified payments to decree-holder. A sum paid 
under an agreement void under s. 257A of the Civil 
Procedure Code cannot be acknowledged or recog- 
nized in execution of a decree under s. 258 of the 
Code, unless it has been certified within the proper 
time. Agreements for the satisfaction of a judg- 
ment-debt not sanctioned under s. 257A of the Civil 
Procedure Code are void ; but, if sanctioned, they 
may be carried out in execution. Durga Prasad 
Banerjee v. Lalit Mohun Singh Roy 

I. L. R. 25 Calc. 86 

01. — ~ — Payment made by 

■defendant in satisfaction of decree not certified — 
Subsequent reversal of decree on appeal — Application 
by defendant for refund of money paid in satisfaction. 
The plaintiff obtained a decree against the defend- 
ant for R60 and costs, R29-10-iragainst which the 
defendant immediately appealed. Shortly after- 
wards the defendant sent R70 to the plaintiff’s 
vakil, intimating by a letter that the remittance was 
in part payment of the decree, and that an arrange- 
ment would be made to pay the balance. The 
plaintiff did not take out execution of the decree, 
but the part payment was not certified to the Court. 
On appeal the decree was reversed, and the defend- 
ant applied for the refund of the amount which he 
had paid to the plaintiff. The Court of first instance 
granted the application. The plaintiff appealed 
and the Appellate Court reversed the order, holding 
that, under the provisions of s. 258 of the Civil 
Procedure Code, the payment made by the defend- 
ant, not having been certified, could not be 
recovered. Held by the High Court, that the 
■defendant was entitled to recover the amount paid 


CIVIL PROCEDURE CODE, ACT XIV 

OF 1882 (ACT X OF 1877)— contd. 

s. 258- — contd . ■’ 

to the plaintiff. The decree having been reversed 
on appeal, the payment, whether certified to the 
Court or not, could only be regarded as made with- 
out consideration, and the defendant was entitled 
to have it restored. The Court accordingly, under 
s. 622 of the Civil Procedure Code, discharged the 
order of the lower Appellate Court and restored the 
order of the Court of first instance. Vasudev . 
Govind v. Vishnu Vithal 

I. Xj. R. 11 Bom. 724 

02. Judgment-debtor 

as part-purchaser of a decree , suit by. H I) and 
B I) owned a 6-anna share in certain decrees. The 
other decree-holders subsequently sold their 10* 
anna share to H S and S ill, two of the judgment- 
debtors, H D and R D, then proceeded to execute 
the decrees and in satisfaction thereof were allowed 
to receive, upon giving security under s. 231 of the 
Code, the fuff 16-anna share of the decretal amount 
from H S and S HI, notwithstanding the objection 
of the latter on the ground of their purchase. There- 
upon H S and S M brought a suit for declaration of 
their right of purchase and the recovery of a 10- 
anna share of the money in the hands of H D 
and B D. Held 9 that the plaintiffs were entitled to 
the relief sought for. Held , also, that the provisions 
of s. 258 of the Civil Procedure Code did not affect 
the suit, which was brought, not upon the allegation 
that the decrees were satisfied by the plaintiff’s 
purchase, but, on the contrary, was founded upon 
the proposition that the decrees were not so satisfied. 
Abdul Bahiman v. Kho ja Khaki A r uth, I. L. B. 11 
Born. 6, referred to. Held, further, that the claim 
was not within the words ct relating to the execution 
of the decree ” in s. 244 of the Civil Procedure Code, 
inasmuch as it did not raise any question in respect 
to the furtherance of, or hindrance to, or the manner 
of carrying out, the execution of the decrees. 
Haragobind Das Koibubto v. Isstjbi Dasi 

I. L. R. 15 Calc. 187 

63. — — I Mortgage in 

satisfaction of decree — Adjustment not certified. In a 
suit brought by a Hindu to recover certain land, 
defendant pleaded that he held the same under a 
mortgage granted to him by plaintiff’s mother 
and guardian in satisfaction of a decree obtained 
against plaintiff’s deceased father. Plaintiff con- 
tended that, as the mortgage was in adjustment of 
a decree, and the adjustment had not been certified 
to the Court, the mortgage could not be recog- 
nized by virtue of s. 258 of the Code of Civil Pro- 
cedure. Held , that, as there had been no certi- 
fied adjustment of the decree, the mortgage could 
not prevail against plaintiff’s claim. Abdul 
Bahiman v. Khoja Khaki Aruth , I. L. II 11 Bom . 8, 
followed, and M allamnia v, Venkappa, 1. L. B. S 
Mad. 277, distinguished. Thirumalai v. Sundae, a 
I. L. R. 11 Mad. 469 

84. Purchase by 

mortgagee holdingjdecree for sale of portion of mort» 
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gaged 'property, subject to mortgage — Right of mort- 
gagor to redeem. A mortgagee having obtained a 
decree against Ids mortgagor for the sale of the 
mortgaged property, a portion of the latter was 
subsequently sold, subject to the said decree, in 
execution of a money-decree obtained by a third 
party against the mortgagor. The mortgagee pur- 
chased the portion so sold, whereupon the 
mortgagor presented a petition under s. 258 
of the Code of Civil Procedure, claiming that the 
mortgagee was bound to discharge his mortgage 
debt and should be called upon to certify satis- 
faction oi his decree. Held , that petitioner was 
not entitled to the relief prayed for, but only to 
proceed upon the footing that the portion of 
the mortgaged property which had been pur- 
chased by the mortgagee remained, notwithstand- 
ing such purchase, redeemable by petitioner, 
together with the remainder of the property. Quaere * 
Whether the subject-matter of the petition was 
an ' adjustment 55 of the decree within the meaning 
of s. 258 of the Code of Civil Procedure. Ertjsappa 
Mtoaliar v. Commercial and Land Mortgage 
. . . I. L. E. 23 Mad. 377 

Decree — Satisfac- 


65. 


86 . 


, — — x/eu/ee — oansj ac- 

tion of decree out of Court — Payment uncertified — 
Suit to recover money paid in satisfaction of decree 
The plaintiff had been a surety for the defendant 
on a bond for R50 passed to G by the defendant. 
G obtained a decree against the plaintiff on this 
bond, and the plaintiff satisfied the decree by paying 
G B38 in full satisfaction. The payment was made 
out of Court, and was not certified to the Court. 
The plaintiff now sued the defendant to recover the 
money so paid by him to G. He called G as a 
witness, who acknowledged he had received R3S 
from the plaintiff in full satisfaction of the decree. 
Held, that the last clause of s. 258 of the Civil 
Procedure Code did not apply to such a case, and 
that the payment made by the plaintiff to G might 
be proved. Balaji Lakshman v. Dada Joti 

I. L. E. 12 Bom. 235 

— — — - Omission to certify 
t -j o>-ri -7 7 . r °‘ decree Suit to enforce mortgage. 
in 1877 M executed a mortgage to S in consideration 
of a sum paid in cash and a debt due by M to S 
imder a decree. S did not certify satisfaction of the 
decree to the Court under s. 258 of the Code of Civil 
Piocedure, nor was this stipulated for in the 
instrument of mortgage. Held , in a suit to enforce 
the mortgage, that s. 258 was no bar to the plaintiff’s 
right to recover. Sellamayyan v. Muthan 

I. L. E. 2 Mad. 811 

" 4 * 7, . ; — Decree, adjustment 

o?. satisfaction of-Adjmtment after attachment- 
'll 1 Procedure Code ( Act XIV of 1882), s, 273. 

A decree being attached as directed by s. 273 of 
die Civil Procedure Code, its adjustment subsequent 
to such attachment cannot be recognized by the 
Court. Copal Nanashbt v. Johammai. Dada 
-Balsbet V . Joharwal I. L. H 16 Bom. 522 ! 
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68 . 


Adjustment 


satisfaction of decree — Civil Procedure Code Amend- 
ment Act (VII of 1888), s. 27 — Recognition of 
adjustment by a Civil Court, except in execution . 
Where under a bond a decree was adjusted by 
making a small deduction, and by providing for the 
payment of the balance as part of the entire amount 
of the bond: Held, that since the amendment made 
in s. 258 of the Civil Procedure Code by s. 27 of Act 
VII of 1888 (Act amending the Civil Procedure 
Code of 1882), such adjustment may be recognized 
by a Civil Court, except in execution. Ghanasham 
Lakshmandas v. Kashibam Naroba 

I. L. E. 16 Bom. 589 


Decree payable 


69. . 

. — - — x/co/ee pay avia 

by instalments — Limitation — Waiver by decree-holder 
—Payment out of Court— Limitation Act (XV of 
1877), Sch. II, Art. 179 (6). An application for 
execution of a decree payable by instalments was 
resisted by the judgment-debtor as barred by limita- 
tion on the ground that nothing had been paid under 
the decree, and that the application was made more 
than three years after the first instalment fell due. 
The decree-holder pleaded that he had waived the 
default in payment of the first instalment by ac- 
cepting such payment shortly afterwards, and that 
the application was in time, having been made 
within three years from the date when the second 
instalment was due. Held, that the decree-holder 
could not raise this plea, as the payment in question 
had not been certified to the Court executing the 
decree, and therefore could not, under s. 258 of the 
Civil Procedure Code, be recognized. Sham . Lai v. 
Kanahia Lai, I. L. R. 4 All. 316, and Zahur Husain 
v. Bakhtawar, I. L. R. 7 All 317, not followed. 
Mitthu Lal v. Khairati Lal 

I. L. K. 12 All. 569 


70. 


Execution of de- 
in i 


of decree of third party — Suit by assignee to establish 
right to attached property. Where a regular suit 
under s. 283 of the Code of Civil Procedure was 
brought to establish the plaintiff’s right to certain 
attached property on the allegation that the pro- 
perty attached had been transferred to him in. 
satisfaction of a decree held by him against the judg- 
ment-debtor : Held, that it was not necessary that 
such transfer should be certified imder the provisions 
P. ^ Gode of Civil Procedure. The pro- 

hibition to take cognizance of adjustments and pay- 
ments referred to in s. 258 above-mentioned relates 
only to the Court executing the decree. Kalyan 
biNGH v. Kamta Prasad . I. L. E. 13 All. 339 
71 

m , — ~ — ; — Landlord and 

Tenant— Mirasi tenure declared in decree— Subse- 
quent payment of rent by defendants not a payment 
un ,?l ^ under the tenure — Payment not 

certified to Court. The plaintiff sued the defendants 
to recover possession of certain land. The defend- 
ants pleaded they were mirasi tenants and entitled 


( 1849 ) 
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to possession as long as they paid the rent. The 
suit was compromised, and by a consent decree it 
was declared that the defendants held by mirasi 
tenure, and they were directed to pay rent “ as 
before,” or in default the plaintiff should take pos- 
session. The plaintiff afterwards applied in execu- 
tion for possession, alleging that the rent had not 
been paid. The defendants pleaded that it had 
been paid, and the plaintiff rejoined that, even if it 
had been paid, the Court could not recognize the 
payment, as it had not been certified under s. 258 
of the Civil Procedure Code. Held, that, under the 
circumstances, the rent, when paid, was to be deemed 
as paid under the mirasi tenure and not under the 
decree, and, therefore, s. 258 of the Civil Procedure 
Code did not apply, and payment need not be 
certified. Kedari v. Gajai 

I. Ii. R. 18 Bom. 890 

72. — — Execution of de- 

cree — Limitation Act (XV of 1877), s. 20 — “ Debt” 
Held, that for the purpose of deciding whether 
or not an application for execution is barred by 
limitation, it is competent to the executing Court 
to take into consideration a payment made out of 
Court by the judgment-debtor in part satisfaction of 
the decree, although such payment may not have 
been certified in the manner provided for by s. 258 
of the Code of Civil Procedure. Kishan Singh v. 
Aman Singh, 1. L. B. 17 All 42, and TuJcaram v. 
Babaji, I . L. B. 21 Bom. 122, followed. Mithu 
Lai v. Khairati Lai, I. L. B. 12 All. 569, overruled. 
Held, also, that the word c< debt ” as used in s. 20 of 
the Limitation Act, 1877, includes a judgment- 
debt. Bamhit Bai v. Satgur Bai, I. L. B. 3 All. 247 ; 
Janlci Prasad v. Ghulam Ali, I. L. B. 5 All 201 ; 
Muhammad Said Khan v. Payag Sahai, I. L. B. 16 
All 228 ; Billings v. The Uncovenanted Service 
Bank, I. L. B. 3 All 781 ; Heera Lctll Moolcho- 
padhya v. Dhunpui Singh, 1. L. B. 4 Calc. 500 ; and 
Shripatrav v. Govind Narayan , I. L. B. 14 Bom. 
390, referred to. Rally Prosonno Hazra v. Heera 
Lai Mundle, I. L. B. 2 Calc. 468 ; Mungol Prashad 
Dichit v. Shama Kanto Lahory Ghowdhry, 1. L. B. 
2 Calc. 708, and Rader Buksh SarJcar v. Gour 
Kishore Boy Chowdhry, 6 C. W . N. 766 , not followed. 
Roshan Singh v. Mata Din ( 1904 ) 

I. L. R. 20 All. 86 

78. — Execution of 

decree — Satisfaction of entire decree certified by one 
only of two joint decree-holders — Such certificate not 
binding on the other. Held, that one of two or 
more joint decree-holders is not competent, without 
being authorized by the other or others, to certify, 
under s. 258 of the Code of Civil Procedure, satis- 
faction by payment out of Court, of the entire 
decree. Balgobind v. Bhawanee Been Sahoo, 
1. L. B. 25 All 498 ; Mussamut Bibee Budhun v. 
Mussamut Hafezah, 4 G. L. B. 70; Mahima 
Chandra Boy v. Pyari Mohan Chowdhry, 2 B. L. B. 
App. 43 ; Sultan Moideen v. Savalayammal, 1. L. B. 
15 Mad. 343 ; Tarruck Chunder Bhuttacharjee v. 
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Divendw Nath Sanyal, 1. L. B. 9 Calc. 331 ; and 
Tamman Singh v. Lachhmin Kunwari, T. L. B. 26 
All. 318 , referred to. Ranee Nyna Kooer v. Doolee 
Chund, 22 W. B. 77, not followed. Moti Ram v. 
Hanntt Prasad (1904) . I. X,. R. 26 All. 384 

74. ^ — J udgmeni-creditor 

receiving payment and not certifying under s. 258 of 
the Code of Civil Procedure liable in damages though 
he has not executed and received the decree amount . 
The law casts on a decree-holder receiving payment 
out of Court the duty of certifying such payment in 
satisfaction of the decree under s. 258 of the Code 
of Civil Procedure. The judgment-debtor has a 
cause of action against the decree-holder, when the 
latter having, received the decree amount not only 
does not certify, but actually takes out execution. 
It is not necessary that money should have been 
actually recovered in execution. Viraraghava 
Beddi v. Subbalcka, I. L. B. 5 Mad. 387, referred to. 
Medai Kaliani Anni, In the mutter of (1007) 

I. Is. R. 30. Mad. 545 

75. — Civil Procedure 

Code ( Act XIV of 1882), ss. 244, 258- — Satisfaction of 
decree not certified owing to decree-holders * fraud — 
Application after time to have certified. S. 258 of the 
Civil Procedure Code prevents an executing Court 
from taking cognizance of an uncertified adjustment 
of a decree. Dinobandhu Nundy v. Harimati 
Dassee, 8 C. W. N. 395 ; s. c. 1. L. R. 31 Calc. 480, 
explained. Bamdoyal v. Bam Bari, I. L. B. 20 
Calc. 32 and Bairgulu v. Bapanna, I. L. B. 15 Mad . 
302, followed. Where, however, the judgment- 
debtors complained that the decree-holder had by 
fraud kept them in ignorance till within a month of 
their application of the fact that the satisfaction of 
the decree had not been certified. Held, that the 
matter could be investigated under s. 244 of the 
Civil Procedure Code. Prasanna Kumar Sanyal 
v. Kali Das Sanyal, I. L. B. 19 Calc. 683, followed. 
Gadadhar Panda v. Shyam Churn Naik (1908) 

12 C. W. 485 

76. Agreement dis- 

charging one of several defendants on adjustment must 
be certified. Where after a decree is passed against 
several defendants, the decree-holder enters into an 
agreement with some of the defendants, by which 
the latter are discharged from liability under the 
decree, such agreement is an adjustment in part of 
the decree and must be certified to the Court under 

258 of the Civil Procedure Code. Mahomed 
Khan Bahadur v. Mahomed Munawar Sahib 
(1908)' . . . . I. L. R. 31 Mad. 407 

ss. 259, 260 (1859, s. 200). 

See Restitution of Conjugal Rights. 

1. Deere© for performance of 

a particular act— A decree had been obtained 
that “ the defendants do, within six weeks after 
the service upon them of tins decree, remove the 
obstruction and reopen the pathway or lane 


{ 1851 ) 
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leading from the north-west end of the plaintiff’s 
house, northwards to a public road, as the same 
existed before the commencement of the suit and as 
described in the plaint.” Held, that this was a 
decree for the performance of a particular act on the 
part of the defendants, and must be executed under 
the provisions of s. 200, Act VIII of 1859, — i.e., by 
imprisonment of the party or attachment of his 
property, or by both : therefore, an order for 
execution of the decree by causing the obstruction 
to be removed was set aside as illegal. Bhoobun 
Mohun Mundul v . Nobin Chunder Bulltjb 

10 B. L. R. Ap. 12 : 18 W. R. 282 

% - Execution of decree 

for restitution of conjugal rights. A , who had 
been directed by a decree to refrain from preventing 
her daughter returning to her husband, after the 
date of the decree permitted her daughter, who was 
of age, to reside in her house. Held, that such 
conduct on the part of A was no such evidence of 
interference with her daughter’s return as would 
justify the execution of the decree against her, under 
the provisions of s. 200 of Act VIII of 1859. Ajnasi 
Kuab v. Stjbaj Prasad ‘ . I. L. R. 1 All. 501 

8. Decree for possession of 

wife — Enforcing execution of decree. Where there 
has been a decree in favour of an applicant for 
special possession of his wife, and application made 
for execution, the process under the ordinary sec- 
tions will not be enforced. Akbarally v. Hossain 
Ally 1 Ind. Jur. 3ST. S. 101 : 5 W. R. Mis. 29 

4. Decree ordering wife to 

return to husband — Enforcing decree under a 
suit for restitution of conjugal rights against toife. 
Qncere : Whether, under the present procedure, 
the Court can enforce its order upon a wife to return 
to her husband’s by giving her over bodily into her 
husband’s hands. Such disobedience would seem 
to fall within s. 200 of the Code, and to be enforce- 
able only by imprisonment, or attachment of pro- 
perty, or both. Judoonath Bose v. Shumsoon- 
nissa Begum. Buzloor Ruheem v. Shumsoon- 
nissa Begum 

8 W. R. P. C. 3 : 11 Moo. I. A. 551 

5. Opportunity of, 

and refusal to, obey decree— Enforcing execu- 
tion of decree. No order for enforcing a decree by 
imprisonment under s. 200 of the Code of Civil Pro- 
cedure should be made until the defendant has had 
an opportunity of obeying the decree, or has con- 
tumaciously refused to obey it. Umed Kika v. 
Nagindas Noeotamdas . 7 Bom. O. C. 122 

0. Decree for 

joint possession and management of pro- 
perty— A ttachment for disobedience to decree — Civil 
Procedure Code , 1877, s. 260. By a decree relating 
to certain joint property belonging to the plaintiff 
and defendant, but which had previously been held 
in the sole name of the defendant, it was directed 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— contd. 

ss, 259, 260 — concld . 

that the plaintiff and defendant should jointly 
manage the property, and that the names of both 
should appear in all papers connected with such 
property. The plaintiff subsequently applied to 
have his name registered in the Collectorate, but 
was opposed by the defendant, who, it appeared, 
also allowed the amlahs of the estate to continue to 
use his sole name. Held , that the Court had, under 
the circumstances, jurisdiction under s. 260 of the 
Civil Procedure Code to attach the defendant’s 
property until he had obeyed the decree by 
having the joint names of himself and the plaint- 
iff inserted in all documents belonging to the 
estate. Goubi Prosad Moitba v. Bhola Nath 
Sanyal . . . . 8 C. L. R. 487 

• s. 260. 

See Execution of Decree — Application 
fob Execution and Powers of Court. 

I. L. R. 19 Bom. 84: 

See Execution of Decree — Mode of 
Execution — Declaratory Decrees. 

I. L. R. 21 Gale. 784 
L. R. 21 1. A. 89 

See Execution of Decree — Mode of 
Execution — Removal of Buildings. 

I. L. R. 8 Calc. 174 
9 C. L. R. 453 

See Execution of Decree — Execution 

BY AND AGAINST REPRESENTATIVES. 

I. L. R. 26 Bom. 283 

Execution of decree — 

Attachment of future Salary of private Servant. Where 
a decree-holder applied on the 18th November 1907, 
for attachment of the judgment-debtor’s salary for 
November and the succeeding months, the judg- 
ment-debtor being a lawyer’s clerk : Held, that the 
unearned salary of a private servant in whole or in 
part was not liable to attachment in advance. 
Holmes v. Millage, [7505] I. Q. B. 557 , and Ayya- 
vayyar v. Virasami, I. L . R. 21 Mad. 393 , referred 
to and followed. Harshanlcar v. Baijnath , I. L. R. 
23 All. 164 , distinguished. Devi Prasad v. Lewis 
(1909) . . . . I. L. R. 31 AIL 304 

ss. 261, 202. 

See Registrar of High Court. 

I. L. R. 16 Gale. 330 
s. 263 (1859, s. 223). 

See Execution of Decree— Mode of 
Execution — Possession. 

s. 284 (1859, s. 224). 

See Possession — Nature of Possession. 
s. 205 (1859, s. 225). 

See Collector . I. L. R. 11 Bom.682 
I. L. R. 12 Bom. 371 


( 1853 ) 


DIGEST OF CASES. 


( 1854 ) 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— contd. 

s , 265 — concld . 

See Execution of Decree — Mode op 
Execution — Partition. 

I. Xj. R. 6 AIL 452 

See Partition. 

1. — - - - Partition by Collec- 

tor — Objections to the partition — Court’s jurisdiction 
to hear tike objections. Where a decree is sent to the 
Collector for execution under s. 265 of the Civil 
Procedure Code (Act XIV of 1882), and the 
Controller contravenes the decretal command of the 
Court or otherwise acts ultra vires , his action is 
subject to the control and correction of the Court 
which passed the decree and sent it to him for 
execution. Dev Gopal v. Vasudev , I. L. R. 12 Bom. 
371 , and Garni v. Dhondu , I. L. R. 14 Bom. 450, 
followed. Purushottam Bhaskar v. Balkrishna 
Pandurang (1904) . I. L. R. 28 Bom. 288 

2. : United Provinces 

Land Revenue Act [III of 1901), s. 107 — Partition — - 
Execution of Civil Court decree for partition of 
revenue-paying property. A decree of a Civil Court 
for partition is subject to the provisions of s. 107 
of the United Provinces Land Revenue Act and 
cannot be fully executed, until the decree-holder’s 
name is recorded in the revenue papers. Tulsi 
Das v. Sheo Naeain (1906) 

I. Xj. R. 28 AIL 375 
s. 268 (1859, s. 205). 

See Attachment — Subjects op attach- 
ment. 

See Married Woman, property of. 

X. X.. R. 30 Mad. 378 

See Melwaram. 

I. Xu R. 30 Mad. 279 

1, House— Sale in 

execution — Exemption from liability to attachment or 
sale — Facts to be taken to exist , which are proved. A 
certain house was sold in execution of a decree. 
Subsequently the purchaser having brought a suit 
to recover possession of the house, the defendant, 
that is the judgment-debtor under the decree, con- 
tended that, inasmuch as he was an agriculturist 
and the house was occupied by him, the materials 
of it could not be sold having regard to cl. (c) of s. 
266 of the Civil Procedure Code (Act XIV of 1S82). 
Held, that the judgment-debtor having never sug- 
gested, much less proved, in the execution proceed- 
ings that cl. (c) of s. 266 of the Civil Procedure 
Code (Act XIV of 1882) had application to the 
case, the house was liable to be attached and sold 
and it was not open to him to contend that the 
Court had no jurisdiction to order the sale of the 
house by reason of cl. (c). Only those facts can be 
taken to exist which are proved. In the absence 
of proof the exemption from liability to attachment 
or sale does not exist for the purposes of execution 
proceedings. ‘ ; Strangers to a suit are justified in 
believing that the Court has done that which by 
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the direction of the Code it ought to do. 5 9 Malkar- 
jun v. Narhari , 1. L . R. 25 Bom. 337 , applied. 
Gurupadapa v. Irapa, I. L. R. 14 Bom. 558 , and 
Vasanji Haribhai v. Lallu AJcliu, I. L. R. 9 Bom. 
285, distinguished. Pandurang Balaji v. 
Rrisiinaji Govind (1904) 

X. L. R. 28 Bom, 125 

2. — - — . Attachment — Debt— 

Monthly allowance, if st debt ” — Contingent and exist- 
ing debt — Debt payable in future — Attachment of pari 
already accrued due. A monthly allowance given in 
payment of an antecedent debt and acknowledged 
by the debtor as such, is attachable in execution — 
being a debt accruing due and actually existing 
with a right to payment on and after the first of 
the following month. T he decree-holder applied 
on the 21st December for the issue of a prohibitory 
order in respect of a half of the allowance for the 
month of December, and the order was issued on 
the 23rd December. Held, that the attachment 
was validly made, inasmuch as three weeks of the 
December allowance had already become an exist- 
ing debt, though payable on a future date. Hari - 
das Acharjia v. JBarada Kissore Acharjia , I. L. R. 27 
Calc. 38 ; Tuffuzzool Hossein Khan v. Rughoo Nath 
Per shad, 14 Moo. 1. A. 40, referred to. Dam bar 
Koeri v. Rai Sham Kissen Das (1905) 

9 C. W. 3ST. 70S 

3. — — - : Attachment- 

Annuity — Future Maintenance. An annuity given 
by a will is not a right to future maintenance 
within the meaning of s. 266 of the Civil Procedure 
Code, and can be attached in execution of a 
decree. Gopal Lal Seal v. Maesden (1906) 

id c. w. :n. ii02 

4. — ~ — Execution of Decree 

— Attachment — Right to attach Profits not yet due. 
Held, that a mere right to receive profits, the profits 
in question not having yet accrued due, is not sus- 
ceptible of attachment in execution of a decree. 
Hari Das Acharjia Chowdhry v. Baroda Kishore 
Acharjia Chowdhry, I . L. R. 27 Calc. 38 ; Udoy 
Kumari Ghatwalin v. Hari Ram Shaha, 1. L. R. 28 
Calc. 483, Syud Tuffuzzool Hossein Khan v. Rughoo - 
nath Per shad, 14 Moo. I. A. 40 ; Jones v. Thompson, 
27 L. J. Q. B. D. 234 , and Webb v. Stenton, 11 Q. 
B. D. 518, referred to. Seer Singh v. Sri Ram 
( 1908) . . . . X. L. R. 30 All. 248 

5. - — - Attachable interest 

— Hindu law — Right of Residence, of Widow in family 
house is personal and cannot he attached in execution. 
The right of a widow under the Hindu Law, to 
reside in her husband’s family house is a purely 
personal right and cannot be transferred.. Such 
right cannot be attached in execution under s. 
266 of the Code of Civil Procedure. Salakshi v. 
Lakshmayee (1908) X. L. R. 31 Mad. 500 

8. — . Execution : of 

decree — Attachment — Mortgage — Right . of mortgagor 
in respect of money promised, but not paid. Where 
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money promised as a loan by a mortgagee is not 
advanced in full, the mortgagor is only entitled to 
recover, if anything, damages for non-payment of 
the balance ; he cannot sue for specific performance 
of the agreement to lend the full sum promised, 
and the non-payment of a portion of the loan does 
not constitute a debt, which can be the subject 
of attachment and sale under s. 266 of the Code of 
Civil Procedure. The South African Territories 
Company, Limited , v. Wallington, [IS 98] A. C. 309 , 
referred to. Phul Chand v. Chand Mal (1908) 

I. It. R, 80 All. 252 

s* 266 (g) See Act No. XXXIII of 

1871, s. 11 . * „ I. Ii. R. 31 All. 382 

7. s. 266 (k )— Execution of decree — 

Attachment — Contingent right — Right of pre-emptor 
under a conditional decree for pre-emption. Held, 
that the interest in the pre-empted property of a 
successful pre-emptor who has not yet paid the 
pre-emptive price fixed by his decree is an interest 
the attachment of which is prohibited by s. 266 
(k) of the Code of Civil Procedure. Gorakei Singh 
v. Sidh Gopal (1906) . I. L. R. 28 All. 383 

— ss. 286-276. 

See Attachment. 

s. 268 (1859, ss. 234, 236, 239, 

241). 

See Attachment — Subjects'"©# Attach- 
ment- 

Debts- . I. L. R. 26 Bom. 305 
Salary y I. L . B. 30 Calc. 713 

See Insolvency — Claims op Attaching 
Creditors and Official Assignee. 

I. Xj. B. 26 Mad. 673 

See Limitation Act, 1877, s. 15. 

1. 1*. E. 13 All. 76 
I.L.B. 14 All. 162 
I. L. B. 17 All. 198 
Is. R. 22 X. A. 31 

1, — — Attachment and sale of 

bonds. Under the provisions of s. 268 of the 
Code of Civil Procedure (Act X of 1877), bonds 
cannot be sold till the end of six months from the 
date of attachment. Nursing Das Raghttnath 
Das v . Tulsiram bin Doulatkam 

I. Ii. B. 2 Bom. 558 

: — — Decree — Salary of 

Railway Servant — Disbursing officer outside the Juris- 
diction of the Court — Prohibitory order — Jurisdiction . 
The judgment-debtor, a railway servant, resided 
..within the local limits of the jurisdiction of the 
Small Cause Court at Bhusaval, which passed the 
decree. The disbursing officer of the Railway 
Company resided at Bombay, outside its jurisdic- 
tion, but the salary was every month paid to the 
judgment-debtor at Bhusaval by the disbursing 


CIVIL PBOCEDTJBE CODE, ACT XIV 
OE 1882 (ACT X OE 1877)— con*d. 

s. 268 (1859, ss. 234, 236, 239, 

241) — conoid . 

officer through his subordinate. The Court at Bhu- 
saval issued to the disbursing officer a prohibitory 
order under s. 268 of the Civil Procedure Code (Act 
XIV of 1882) against the salary of the judgment- 
debtor. Held , that the Court at Bhusaval had no 
jurisdiction to attach the salary of the judgment- 
debtor by a prohibitory order issued to the disburs- 
ing officer under s 268 of the Civil Procedure Code 
(Act XIV of 1882). Abdul Gufur v. W- J. Albyn , 1. 
L. R. 30 Calc . 713 , followed. Sayadkhan v. B. S. 
Davis (1904) . . I. Xi. B. 28 Bom. 198 

3. Mortgage debt — 

Attachment — Copy of order not. affixed in Court- 
house — Illegality. A mortgage-debt was attached 
but no copy of the attachment order was affixed 
in the Court-house as required by s. 268 of the Civil 
Procedure Code : Held, that the plaintiff, who 
took an assignment of the mortgage-bond four 
days after the order of attachment, acquired a 
valid title, the attachment being ineffectual, 
Satya Charan Mtjkerjee v. Madhub Chander 
Karmokar (1905) . . 9 O. ¥. E 693 

ss. 288, 278, 281— Suit to establish 

right to or present possession of property — Attach- 
ment of debt not secured by negotiable instrument— 
Claim by third party — Application of Art. 11 to 
order disallowing claim — Civil Procedure Code (Act 
XIV of 1882), ss. 278-282 — “ Possession ’* not 
restricted to mere tangible or physical possession. 
When a debt, which is not secured by a negotiable 
instrument is attached under s. 268 of the Code 
of Civil Procedure, a claim may be preferred by a 
third party and may be investigated under s. 278. 
An order passed on such a claim disallowing it, is 
subject to the operation of s. 283 of the Code of 
Civil Procedure and Art. 11 of the second Schedule 
to the Limitation Act. The words c ‘possessed’ ’ (in 
s. 279) and “ possession ” (in ss. 280 and 281 of 
the Code of Civil Procedure) are not used in a 
restricted sense as relating to a mere tangible or 
physical possession. They include constructive 
possession or possession in law, of debts and other 
intangible property. Basavayya v. Syed Abbas 
Sahel, I. L. R. 24 Mad. 20, dissented from. 
Chidambara Patter v. Ramasamy Patter (1904) 
X. L. B. 27 Mad. 67 

s. 289 — Attachment — Causing Court- 

seal to be affixed on door of warehouse — “ Actual 
seizure”— Limitation Act (XV of 1877), Sch. II, Art. 
29. A judgment-creditor obtained a warrant of 
attachment, which was executed by affixing it to 
the outer door of a warehouse, in which goods be- 
longing to his judgment-debtors were stored. The 
door was not broken open nor was physical posses- 
sion taken of the goods inside. Held, that this, in 
effect, was actual seizure, within the meaning of 
s. 269 of the Code of Civil Procedure, and that the 
suit was, in consequence, barred under Art. 29 of 
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CIVIL PROCEDURE CODE, ACT XXV 
OE 1882 (ACT X OE 1877)— contd. 

- s, 268— •— co? 2 <ifch 


CIVIL PBOCEDUBE COBB, ACT XIV 
OB 1382 (ACT X OP 1877)— contd. 

— 8, 278 — concld . 


Sch. II of the Limitation Act. Multan Chand 
Kanyalal v . Bank of Madras (1904) 

I. L. B. 27 Mad. 846 

1. s. 272 — Court of Justice— 

Deputy Collector's Court. The Court of a Deputy 
Collector was a Court of Justice within the meaning 
of s. 237, Act VIII of 1859. Cowie v. Elias 

10W. B. 43 


Application for money de- 


posited in Court — Question for Court execut- 
ing decree— Separate suit. The plaintiffs, having 
obtained decrees on certain hundis against K and 
P, applied under Act VIII of 1859, s. 237, for pay- 
ment of certain moneys which had been deposited 
in Court .in a suit in which one D was the plaintiff, 
and which had been attached by them. The ground 
of their application was that D had recovered 
a decree on certain hundis which had been fraudu- 
lently transferred to him by K and P. The Munsif 
holding that the question of the ownership of the 
decree could not be determined in the miscellane- 
ous department referred the applicants to regular 
suits. These were accordingly instituted, and the 
transfer to D declared to he fraudulent and colour- 
able. Held, that the question of the title of the 
plaintiffs as against D to have their debt paid out 
of the money in deposit, ought to have been decided 
in the Court in which the money was in deposit. 
The Munsif was in error in directing the applicants 
to a regular suit. Debee Pershad v. Gujadhur 

Ram 20 W. B. 73 

s. 273. 

See Attachment — Subjects of Attach- 
ment — Decrees I. L. B. 2 All. 290 
I. L. B. 6 Mad. 418 
I. L. B. 10 Bom. 444 
I. L. B. 16 Bom. 522 
I. L. B. 20 Calc. Ill 
I. L. B. 21 All. 405 


Decrees . I. L. B. 27 Bom, 558 
6 C. W. BT. 5 

Mesne Profits. 

I. Is. B. 24 Mad. 341 j 

See Sale . I. L. B. 32 Calc. 1104 j 

1. Attachment of \ 

decree for foreclosure — Procedure — Execution of 
decree. Where on application to a Court, which was j 
not the Court which passed it a decree for fore- 
closure was attached by a creditor of the decree- 
holder, it was held , that it was not competent to 
the Court, which passed the decree, to follow up the 
attachment by substituting the name of the 
attaching creditor in place of that of the decree- 
holder. Barhma Din v. Baji Lal ( 1904) 

I. Is. B. 26 All. 91 

2. — Execution of decree 

— Attachment — Decree for money — Decree for sale of 
mortgaged property. A decree for the sale of immo- 


veable property under s. 88 of the Transfer of Pro- 
perty Act is not a decree for the payment of money 
or a decree for money, and is therefore liable to 
attachment and sale under the penultimate clause 
of s. 273 of the Code of Civil Procedure. Talciya 
Begam v. Siraj-ud-daula , Weekly Notes (1885) 
123 , overruled. Abdullah v. Doctor Oosman , I. L. 
B. 28 Mad. 244 , dissented from. Sultan Kuar v. 
Gulzari Lal, I. L. B. 2 All. 290 ; Bam Charan Bhagat 
v. Sheobarat Rai , I. L. B. 16 All 418 ; Barhma Din 
v. Baji Lal > I. L. B. 26 All. 91 ; Shiam Sundar y. 
Muhammad llitisham Ali, I. L. B. 27 All 501; 
Jogul Kishore v. Cheda Lal , Weekly Notes (1893) 
584 ; Qopal Nana Shet v. Johari Mai mlatl 
Jitaji ,1. L. B. 16 Bom. 522 ; MacNaughten v. 
Surja Prasad Misrn , 4 C. W. N. xxxv, and Baij 
Nath v. Binoyendro Nath , 6 C. W. N. 5 , referred 
to. Delhi and London Bank v. Partab Singh 
(1906) . . . I. I.. B. 28 AIL 771 

s. 274 (1859, s. 235). 

See Attachment — Mode of Attachment 
and Irregularities in Attachment. 

See Attachment — 'Subjects of Attach- 
ment-Debts I. Is. B. 26 Bom. 305 

See Process, service of. 

1 B. Is. B. S. 1ST. 20 
10 W. B. 264 
10 B. Is. B. Ap. 12 

s. 275 (1859, s. 245)— Tender of 

amount of decre — Stay of execution . Under s. 
245 of Act VIII of 1859, the mere tender of money 
before the Judge is not sufficient to entitle the 
judgment-debtor to have the sale of his property 
stayed, and the law contemplates that payments 
should be made in accordance with the rules and 
forms of Courts. Huronauth Roy v. Indooboo- 
shun Deb Roy . . .2 Hay 302 

s. 276 (1859, s. 240). 

See ante , s. 244 - — Parties to Suit. 

I. Is. B. 28 Gale. 492 
See Attachment — Alienation during 
Attachment . I. L. B. 23 All. 114 
I. Is. B. 28 Bom. 497 

See Easement . I. Is. B. 85 Gale. 889 

See Mortgage — Sale of Mortgaged 
Property — Rights of Mortgagees 
8 C. W. 25T. 209 

See Sale in Execution of Decree— 
Distribution of Sale -Proceeds. 

I. Is. B. 25 AIL 431 

ss, 278, 295 — c< Assets realised ' 


sale or otherwise in execution of a decree , ” what are . 
f he words “assets realised by sale or otherwise 
in execution of a decree ’* in £ 295 of the Code of 
Civil Procedure mean that the assets must be reali- 
sed by some process of Court in execution and can 

3 31 
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CIVIL PROCEDURE CODE, ACT XIV 
OE 1SS2 (ACT X 03? 1877)-*G0ft& 
ss. 276, 295— condd. 

apply only to a sale by the Court and not to a private 
sale by the judgment-debtor of properties attached. 
The assets are not realised by the attachment 
but by the sale. The realisation must be by sale 
by the Court in execution or by one of the other 
remedies prescribed by the Code of Civil Procedure. 
The fact that the money is paid into Court in satis- 
faction of the attaching creditor’s debt does not 
make such money assets realised under s. 295 of 
the Code of Civil Procedure. Gopal Dai v. Chunni 
Lai, I. L. E. 8 AU. 67, and Purskotamdass Triblio - 
vandass v. Mahanant Surajbharthi Haribharthi, 
I. L. B . 6 Bom. 688, referred to and approved. 

, Lahshmi ^. Kuttunni, I. L. E. 10 Mad. 57, and 
Sorabji Edulfi Warden v. Govind Eamji F. N. 
Wadia, I. L. E. 16 Bom. 91, referred to. Manilal 
Umedram v. Namabhai ManeMal, I. L. E. 28 Bom. 
264, distinguished. Sew Bax Bogla v. Shib Chunder 
Sen, 1. L. R. 13 Calc. 225, and Prosonnomoyi Dassi 
v. Sree naili Roy, I. L. R. 21 Calc. 809, approved. 
An attachment ceases to be operative from the 
moment money is paid into Court or at the latest 
from the time satisfaction is entered. Eunhi 
Moossa v. Makhi, I . L. E. 23 Mad. 482. Vibudha- 
priya Tirthaswami v. Yusup Sahib (1905) 

I. L. R. 28 Mad. 880 

ss. 276 and 80 ^-Execution of decree - 


■ — Attachment — Private sale pending attachment — 
Suit by vendee for recovery of possession. A judg- 
ment-debtor having executed a sale-deed of his 
house pending attachment in execution of a decree 
and the vendee having subsequently brought a suit 
to recover possession of the house, the lower Court 
dismissed the suit holding that s. 305 of the Civil 
Procedure Code (Act XIV of 1882) furnished an 
answer to the suit. Held, reversing the decree, 
that the sale was a private alienation and it opera- 
ted to convey to the plaintiff the interest of the 
vendor in. the property the deed purported to pass. 
But to prevent frauds on decree-holders, it is provi- 
ded by s. 276 of the Civil Procedure Code (Act XIV 
of 1882) that “ when an attachment has been made 
by actual seizure or by written order duly intima- 
ted and made known in the manner aforesaid, any 
private alienation of the property attached, whe- 
ther by sale, gift, mortgage or otherwise .... 
during the continuance of the attachment shall be 
void as against all claims enforceable under the 
attachment ”« The sale, if made during the con- 
tinuance of the attachment, would be void to the 
extent indicated in the section. S. 305 of the Civil 
Procedure Code (Act XIV of 1882) is an enabling 
section and qualifies the prohibition contained in s. 
276 ; but on compliance with the conditions of 
that section a private alienation, notwithstanding 
s. 276, becomes absolute even against all claims 
enforceable under the attachment. If it did^not 
become absolute under s. 305, then it would not be 
operative against claims enforceable under the 
. attachment, but to that extent would be defeasible. 
Seivlingappa v. Chanbasappa (1905) 

’ I. L. B. 80 Bom. 337 


CIVIL PROCEDURE CODE, ACT XIV 
OE 1882 (ACT X OE 1877)— conid. 

s 278 (1859, s. 246). 

See ante, s. 244 — Parties to Suit. 

I. L. R. 30 Calc. 134 

See Bengal Tenancy Act, s. 170. 

IS C. W. 3ST. 650 
I. L. R. 28 Calc. 382 
I. L. R. 36 Calc. 765 
See Claim to Attached Property. 

I. L. R 25 Mad. 555 
See Court Fees Act, Sch. II, Art. 17, 
CL. I . I. L. R. 4 Bom. 515, 535 
15 B. L. R. Ap. 1 
I. L. R. 13 Calc. 162 
I. L. R 2 All. 63 
I. L. R 6 All. 341,466 
See Estoppel — Estoppel by Judgment. 

I. L. R. 4 Mad. 302 
I. L. R. 8 Mad. 506 
I. L. R 11 Calc. 673 
I. L. R. 17 Mad. 17 
See Landlord and Tenant. 

I. L. R. 83 Calc. 500 

See Limitation Act, 1877, Art. 11. 

p. L. R. 31 Mad. 5 

See Limitation Act, 1877, Art. 13. 

See Onus of Proof — Claims to Attach- 
ed Property. 


Execution 


of 


decree-— Decree for sale on a mortgage — Prior mort- 
gagee not entitled to intervene in execution proceed- 
ings. In a suit for sale on a mortgage, the plaint- 
iff obtained a decree and an order absolute for 
sale of the mortgaged property. A person who 
had not been a party to the suit intervened, 
alleging himself to be a prior mortgagee and 
objected to the sale and the sale was stopped. 
Held, that the prior mortgagee, if he were one, 
was not entitled to intervene in these execution 
proceedings and that the order allowing his 
objection was passed without jurisdiction and 
was a proper subject for revision. Hukam Singh 
v. Raghubir Saran (1905) 

I. L. R 27 All. 700 

2. — — — Bengal Tenancy 

Act (VIII of 1885), ss. 65, 170 — Plaintiff also a 
landlord at the date of the suit and decree for arrears 
of rent— Sale Tenure— Claim. If at the time when 
a suit for arrears of rent is instituted and a decree 
made the plaintiff is still the landlord, the fact 
that he has subsequently sold Ms interest in the 
property does not prevent him from obtaining the 
benefit of s. 65 of the Bengal Tenancy Act and 
executing the decree against it. The suit having 
been instituted and the decree passed under tMs 
Act s. 170 of the Bengal Tenancy Act excludes 
the operation of s. 278 of the Civil Procedure 
Code. Hem Chandra Bhunjo v. Mon Mohini Dassi, 
3 C. W. N. 604, overruled. Khetba Pat. Singh 
V. Kritarthmoyi Dassi (1906) 

I. L. R. 83 Calc. 568 
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-CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OE 1877 )—contd. 

ss. 278, 280, 022 — Execution of 


decree — Order — Appeal — Order passed without juris- 
diction— Grounds for non-interference in extraordi- 
nary jurisdiction. An order passed under s. 280 
of the Civil Procedure Code (Act XIV of 1882) is 
not appealable. Where the order of the lower 
Appellate Court was passed without jurisdiction, 
the High Court declined to interfere under the 
extraordinary jurisdiction (s. 622 of the Civil Pro- 
cedure Code, Act XIV of 1882) on the ground that 
the plaintiff, to whom relief was granted by the 
lower Appellate Court, would, if the application 
were allowed, be obliged to bring a suit to establish 
the right which he claimed to the property in dis- 
pute after ^ the expiry of the period of limitation 
within which he was entitled to bring that suit. 
Dayaram v Govardhandas (1904) 

I. Xi. R. 28 Bom. 458 


ss. 278, 281, 283. 


See Limitation . I. L. R. 23 Calc. 537 
- ss. 278, 282, 283, and 287 —Money- 


— auu^oj — money- 

decree — Execution — Attachment and sale of property 
mortgaged with possession to a third person — Auction- 
purchase by judgment -creditor with leave of Court, 
subject to mortgage — Suit by judgment -creditor prior 
to confirmation of sale and satisfaction of decree for 
a declaration that ^ the mortgage was fraudulent and 
without consideration —Purchase — Equity of redemp- 
i ™ n r~?j: to PP e l . Ending upon judgment-debtor. 
Plaintiffs obtained a money-decree against their 
debtor and in execution attached the debtor’s im- 
moveable property which was already mortgaged 
with possession _ to a third person. At the auction- 
sale the. plaintiffs themselves purchased the pro- 
perty with the leave of the Court subject to the 
mortgage. Before the sale was confirmed and the 
decree was satisfied the plaintiffs having brought 
a suit for a declaration that the mortgage was 
fraudulent and without consideration it was con- 
tended that the plaintiffs were no longer judgment- 
creditors but purchasers and that what was attached 
and sold was equity of redemption, therefore, 
the purchasers could not claim more than they 
bought. Held , that, as the suit was brought before 

^!x. C0 ^ firmation of the sale and the satisfaction 
ot the decree, the plaintiffs were judgment-creditors 
and not purchasers. Held, further, that the plaint- 
iffs under their purchase were not purchasers of 
merely the equity of redemption and were not 
bound by estoppels which would have bound the 
judgment-debtor. There is nothing to prevent 
such a purchaser from benefiting by the clearance 
of any claim upon the property even if he has him- 
seit to sue to procure it. He may alike displace 
a fraudulent and redeem an honest mortgage. 
GANESH V. PURSHOTTAM (1908) 

I. Ii. R. 33 Bom. 311 


• ss. 278-283. 


See Claim to Attached Property. 
See Title . I. L. R. 34 Calc. 823 


PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OE 1877)— contd. 


ss, 278-283 — concld . 


1 . 


i .cv/y rr 7 T r TT~W „ Limitation Act, 

/, Sch. II, Art. 1<~ Suit to establish right to pro- 
perty sold in execution— Limitation— Sale without 
decision as to rights of intervener . When an inter- 
ior claims a share of attached property the Court 
should define the respective shares of the debtor 
and the intervenor, and sell the debtor’s definite 
share only. If the Court omits to do so, and sells 
the attached property subject to the intervener’s 
claim, this is no valid order under ss. 280, 281 or 
282 of the Code of Civil Procedure, and the* limita- 
tion of one year for a suit under s. 283 of the Code 
does not apply. Manohar Khan v. Troylucko- 
natih Chose, I W. R- 35, followed. Udit Narain 
Singh v. Murtaza Khan (1905) 

1.1. R. 27 All. 464 

; — ■ — - ■ Execution of decree 

Suit against successful claimant for declaration 

that certain property belongs to the judgment-debtor 

Judgment-debtor not a necessary party. Where a 
decree-holder brings a suit against a successful 
claimant to establish that certain property belongs 
to his judgment-debtor and that he is entitled to 
bring it to sale in execution of his decree the only 
person against whom he claims’relief is the success- 
ful claimant. To such a suit the judgment-debtor 
is not a necessary party. Ghasi Ram v. Mangal 
Chand (1905) . I. L. R. 28 All. 41 

- — — - Execution of decree — • 

Attachment — Objection allowed— Suit by decree-holder 
decreed — Previous attachment whether subsisting. 
Held, that the lien of an attaching creditor over the 
property attached dated from the attachment and 
was not destroyed or affected by an order of release 
which was in effect set aside by a subsequent decree 
in a regular suit. Mahomed Warns v. Pitambar 
Sen, 21 W. R. 435, Bonomali v. Prosunno, I. L. R. 
23 Calc. 829 , Ram Chandra v. Mudeshwar, I. L. R. 
33 Calc. 1158 , Lain v* Kashi, I . L. R, 2() Rom* 
400, and Ramie of Upper India v. Skeo Prasad, Week- 
ly Notes , (IS 97) 124, followed. Ali Ahmad Khan 
v. Bansidhab (1909) . I L.E. 31 All. 367 

ss. 278, 022. 

See J uris diction. 

I. L. R. 31 Calc. 667 

s. 279. 

See Claim to Attached Property. 

I. Ii. R. 25 Mad. 555 

s. 280 (1859, s. 240). 

See Claim to Attached Property* 


See Mitakshara. 

I. L. R. 33 Calc. 1158 
See ante, s. 244— Parties to Suit. 

I. L. R. 30 Gale. 134 
See Small Cause Court, mofussil — 
Jurisdiction — Claims to ■ Property 

SEIZED IN EXECUTION. 


3 m 2 


{ 1863 ) 
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( 1864 ) 


CIVIL PROCEDURE CODS, ACT XIV 
OF 1882 (ACT X OF 1877)— contd. 

s. 281 (1850, s. 246). 

See Claims to Attached Property. 

I. D. B. 24 Mad. 20 
fe LIMITATION ACT, 1877, SCH. II, ART. 

S. 282. 

See Claim to attached Property. 

I. X. B. 25 Mad. 555 

s. 283 (1859, s. 246), 


See Claim to Attached Property. 

See Contract Act (IS of 1872). 

I. X. B. 30 All. 167 

See Court Fees Act (VII of 1870). 

I. L. B. 35 Calc. 202 

See Estoppel — Estoppel by judgment. 

I. L. B. 4 Mad. 302 

I. X. K. 11 Gale. 673 

I. X. B. 8 Mad. 506 
I. Xi. B. 17 Mad. 17 

See Limitation Act, XV of 1S77, Sch. II 
Art. 11. 

See Limitation Act (XV of 1877). 

I. L. B. 31 Mad. 163 

See Lis Pendens . I. X. B. 23 AIL 60 

See Onus of Proof — Claim to Attached 
Property. 

See ante , s. 244 — Parties to Suit. 

I. X. B. 30 Calc. 134 

See Right of Suit — Execution of 

Decree. 

See Small Cause Court, mofussil — . 
Jurisdiction — Claims to Property 
seized in Execution. 

See Valuation of Suit. 

I. X. R. 35 Calc. 202 

X. __ — — - Relief ie in respect 

of me same matter '—-Joinder of causes of 
a y l07 i.„ an ^ parlies— Suit against purchasers 
of different items at invalid sale. Where the 
validity of a sale of land for arrears of rent 
is m question, it is for the landlord, who seeks to 
avail himself of the special procedure by way of dis- 
tressed provided for by the Act, to show that the 
Requirements of the Act have been complied with. 
Insufficient notice of sale is not a mere irregularity 
?? bl L URder ss ‘ S6and 40 of the Bent Recovery 
Act. The provisions of s. 36 cannot be imported 
into s, 40 so as to make the former applicable to a 
sale of land distrained for arrears of rent. S. 36 
introduces an exception to the general rule that, 
pnmd facie, non-eompHance with the requirements 
of. the Act will vitiate a sale ; and this exception 
b expressly limited to the case of moveable property 

itfFT m0n ^ f 18 f s t0 the len $ th of notice is 
that in fiangthe day of sale not less than seven 
days must be allowed. If a notice be published 


CIVIL PROCEDURE CODE, ACT XXV 
OF 1882 (ACT X OF 1877) —contd. 


s. 283 —contd. 


on the 16th announcing that a sale will take place 
on the 22nd, the sale will be bad, even though it 
may take place, in fact, on the 23rd. A suit against 
a number of purchasers of different items 
of land distrained and subsequently sold under 
the Rent Recovery Act for a declaration that 
• 6 -J as invalid want of proper notice 
is not bad for misjoinder of parties and of causes 
of action. Though, in a sense, every item sold 
constitutes a separate sale, the ‘ 4 matter 5 5 is the 
same, the sale being of distrained property, under the 
same notification and in respect of the same arrears. 
The proceedings, in which the various items are sold 
are one and the ground, on which the validity of 
the sale is impugned, is the same in each case. The- 
same defect vitiates the whole proceedings and is the 
common ground of attack. The cause of action, 
namely, the wrongful sale, is the same as against 
all the defendants. When a suit is brought under 
s. 283 of the Code of Civil Procedure, the attach- 
ment (and not the making of the order) constitutes 
the cause of action ; and different purchasers of 
the attached property may be properly joined as 
defendants in the same suit. Dorasamy Pxllax v 
Muthusamy Mooppan (1904) 

I. X. R. 27 Mad. 94 

- Execution of decree 


2 .- 


. - v] cte oree 

~~~Suit by purchaser of the rights of a person , ivho 
had unsuccessfully filed an objection under s. 278 . 
A person who had filed an objection under s. 278 
of the Code of Civil Procedure to the sale of 
certain immoveable property in execution of a. 
decree, after his objection had been disallowed, sold 
his interest in the property. Held, that there was. 
nothing to prevent the purchaser of such interest 
from bringing a suit under s. 283 of the Code. The 
right conferred by s. 2S3 is not to a personal 
nght confined to the original claimant. Ganesk 
Prasad v. Kashi Nath Tiwabi (1904) 

X X. R. 26 All. 89 

?/ ~ — — t: Execution of decree 

—bmi for declaration that property is liable to attach- 
ment and sale— Valuation of suit . A decree-holder 
holding a decree from a Court of Small Causes, 
which has been transferred to a Munsif for 
execution, attached certain property as that of the 
judgment-debtor. The judgment-debtor’s wife 
objected under s.^278 of the Code of Civil Procedure 
that the property was hers. This objection/ 
prevailed, and the property was released from 
attachment. The decree-holder then filed a regular 
suit against the objector and the judgment-debtor 
to have it declared that the property was liable 

» and sale ln ex ©cution of her decree. 

Meld, that the proper valuation of such suit for 
the purposes of jurisdiction was the amount of the 
decree under execution and not the value of the 
property attached. DwarkaEas v. Kameshar Prasad, 
i* XL R i 7 Ml 69 > ©^plained. Dhan Devi v. 
<5amurrad Begam (1905) ... I. L. R. 27 All. 440 


( 1865 ) 


DIGEST OP CASES. 




-CIVIL PROCEDURE CODE. 'ACT XIV 
OP 1882 (ACT X OE 1877)— contd. 


s, S283-— contd. 


4. — Suit brought under 

£• 283 not liable to dismissal because no further 
relief ashed— Specific Relief Act (I of 1877), s. 42. 
The special right conferred by s. 283 of the Code 
of Civil Procedure on a claimant, whose claim 
is rejected, to sue for a declaration of his title 
In so far as it is affected by the order passed 
against him is not controlled by the proviso 
to s. 42 of the Specific Relief Act; and the 
plaintiff in such a suit is not bound to ask for any 
further relief to which he may be entitled. Kunhi - 
amma v. Kunhnnni,I. L. R. 16 Mad. 140 , overruled. 
Ambu v. Kettilamma, I . L. R . 14 Mad. 23, followed. 
OKristnam Sooraya v. Pathma Bee (1905) 

I. L. R. 29 Mad. 151 

~ - — — — Limitation Act ( Act 

XV of 1877), Sch. 11, Art. 11 — Order dismissing claim 
if or default not an order made after investigation and 
need not be set aside within one year under Art. 11 of 
Sch. 11 of the Limitation Act. An order dismissing 
a claim presented under s. 278 of the Code of Civil 
Procedure for default is not an order made after 
investigation within the meaning of that section 
• and is not conclusive under s. 283 of the Code of 
Civil Procedure. Art 11, Sch. II, of the Limitation 
Act does not apply to such orders ; and the party 
-against whom the order is made can maintain a 
suit to establish his right within the ordinary 
period of limitation applicable to such suit, although 
he has not had the order set aside within one year. 
Koyanna Chittemma v. Doosy Gavaramma, 1. L. R. 
29 Mad. 225, referred to. Sarat Chendra Bisu v. 
Tar ini Prosad Pal Chowdry, 11 C. W. N. 487, 
approved. Sarala Subba Rau v. Kamsala Tim- 
mayya (1907) . . I. Xi. R. 31 Mad. 5 

. ~~ — — — Suit for declara- 

tion of title by person whose objections to execution 
have been disallowed— Burden of Proof. Held, that 
a P 1 ^. intervening in the execution department, 
and failing in his objections to an attachment, 
and consequently being obliged to bring a suit 
under s. 283 of the Code of Civil Procedure, 
must give pnmd facie evidence to establish the 
.genuineness of the document upon which he relies. 
lulshiRai v. Ram Das, Weekly Notes (1887) 71, 
Afzal Regam v. Muhammad Obaidat-ullah Khan, 
Weekly Notes (1899) 220, Ram Nath v. Bindrdban, 
i. L. ' E. 18 All . 369, and Oovind Atmaram v. 
Santai, I. L. B. 12 Bom. 270, followed. Suba Bibi 
Z; Bal 'J° h ™ d Das, I. L. E. 3 All. 178, discussed. 
■Nannhi Jan ». Bhtjei (1908) 

I. L. R. 30 All. 321 

IJ ^ ^ 

* 7 . _ — Official Assignee of 

•insolvent judgment-debtor not a necessary party to 
such suit— Decree in such suit cannot declare property 
‘ .j e iohe ftoched, but only that it is the property of the 
judgment-debtor. S. 283 of the Code of Civil Pro- 
cedure gives a statutory right of suit to the unsuccess- 
ful party m claim -proceedings and when the pro- 

®Z ty U 1 th ? . nsoivent judgment -debtor, which 
was attached m execution, had vested in the 


CODE, ACT XIV 
°P 1882 (ACT X OF 1877) — contd. 


s. 283 — concld. 


Official Assignee during the pendency of such 
claim -proceedings, the latter is not a necessary 
party to such suit. The decree in such suit should, 
where property had so vested, only declare the 
pioperty attached to belong to the judgment- debtor 
and ought not to declare it liable to attachment. 

AMMAL v - SUBRAMANIAN ChETTIAR 

( 190s ) ♦ • . . I. L. R. 31 Mad. 347 

ss. 284, 285. 

See Sale in Execution of Decree. 

I. L. R, 34 Calc. 836 

— — - s. 285. 

See Sale in Execution of Decree — 
Invalid Sales — Want of Jurisdic- 
tion . I. X,. R. 29 Calc. 773 


— — Execution of decree 

— Sale by Court of lower grade in ignorance of attach- 
ment by Court of higher grade— Sale invalid. Where 
the same property has been attached by two Courts 
of different grades, a sale effected by the Court of 
lower grade is not the less invalid, because it was 
effected in ignorance of the attachment imposed by 
the Court of higher grade. Badri Prasad v. Saran 
Lai, 1. L. R. 4 All. 359 , and Lai Balhishen v. 
Narain Das, /. L. R. 18 All. 341, followed. 
Chiranji Lal v. Jawahir Mal (1904) 

I. Ii. R. 26 All. 538 

% — Execution of decree 

—Sale by Court of lower grade of property attached by 
a Court of higher grade— Sale invalid . Where the 
same property is under attachment by two Courts of 
different grades, a sale effected by the Court of 
lower grade is a nullity, whether such sale was 
effected in ignorance of the attachment imposed by 
the Court of higher grade or not, and consequently a 
purchaser at such sale has no locus standi to sue for 
a declaration that a subsequent sale held in pursu- 
ance of the attachment imposed by the Court of 
higher grade is not valid. Chiranji Lal v. 
Jawahir Mal, Weekly Notes (1904) 95, followed. 
Har Prasad v. Jagan Lal (1905) 

I. I*. R. 27 All. 56 

3. - ss. 285, 490 — Attachment 

oefore judgment— Execution of decree— Sale by 
Munsif under Small Cause Court decree pending 
attachment by Subordinate Judge— Sale a nullity — 
Jurisdiction . Certain immoveable property had 
been attached before judgment by the Subordinate 
Judge, and a decree was passed' thereafter. The 
same property was sold in execution of a Small 
Cause decree by the Munsif to whom that decree 
had been transferred for execution. Held, that a 
re-attachment by the Subordinate Judge was 
unnecessary and that the Munsif had no jurisdiction 
to sell the property while under attachment by a 
higher Court and the sale was a nullity. Har 
Prasad v. Jagan Lal, 1 . L. R. 27 All 56, followed. 
Durpati Bibi v. Ram Each Pal (1909) 

1. L. R. 31 All. 527 


( 1867 ) 


DIGEST OF CASES. 


( 1868 ) 


CIVID PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877 )-conti. 

ss. 286 and 298 (1859, s. 248)- 


Construction of. In s. 248, Act VIII of 1859, 
the words 46 whom the Court may appoint 55 apply 
not only to the words 4 4 any other person, 5 5 but also 
the officers of the Court. In the absence of the 
subordinate Judge it is not competent to the Judge, 
because he is a superior officer, to perform the duties 
required by s. 248. Judoonath Roy v. Ram 
jsuksh Chatterjee . . . 12 W. R. 238 


s. 287— 


See Appeal — Execution op Decrees— 
Questions in Execution. 

I. 2j. R. SO Calc. 817 
See Mortgage— Sale op Mortgaged 
Property— Rights op Mortgagees. 

'I. Ii. R. 30 Calc. 599 
See Sale in Execution op Decree — 
Immoveable Property 

5 C. W. W. 497 

Setting aside Sale — Irregularity. 

6 C. W. 1ST. 44 5 830 


to proclamation of «*-“ Orte "-AppllT^Zl 
of the proceedings of a Court under s. 287 of the 
Code of Civil Procedure and the rules framed 
thereunder m relation to the proclamation of sale is 
“ ‘"df * s - 244 and as such appealable 
as a decree. Stvasam Nakkar v. Ratnasami 
Najchz,-, I. LB. 23 Mad. 568, and Ganga Prosed™ 

from ’ 30 Galc - 617 ’ dissented 

from. _ Proceedings under s. 287 are in themselves 
rinumstratms and not judicial, but if and when a 
sale does take place and it has to he judicially 
objections may be taken to the confirm^ 

s 311 of rti 6 r n j nJ ° f * he f ounds mentioned in 
the eontlS f 0 ?!?®’ S01 ? e ofw Mch may relate to ! 
the contents of the proclamation. Sivagami Achi 
»• SUBEAHMANI AyYAR (1904) ( 

I. L. E. 27 Mad. 259 1 


2 . 


-Smmmt °f valm of property in-. Investigation. 
The law does not require the court executing a ! 
decree to enter in the sale-proclamation the valued ■ 
the property to be sold, but only that it shah ' 
enter any other thing which it considers material ■ 
for the purchaser to know in order to jud<m of the 
nature and value of the property.” g 0 where the i 
judgment-debtor objected to L statement in ! 

annua/ of tb n re = ards the esti mated i 

vXe a^ nZdtW r° Pertyand its est «aated | 
value and urged that the same was higher than i 

what was stated therein : Held, that there was no 
j.w requiring the Court to make an investigation 
by -recording evidence and come to a 

Sm3H v - Babtj Dgleep 
jnaeak Sato (1904) . . 8 C. W. N. 264 


CIVIL PROCEDURE CODE. ACT XIV 
OP 1882 (ACT X OF 877)— contd. 


" s. 287~contd» 

Appellate Court , whether an application in 
continuation of application to execute the decree 
of the lower court, A judgment-debtor bas the 
right to have as nearly as may reasonably 
be a just and true valuation placed upon his 
property before it is sold ,• he has also the right 
to have the property to be sold described in 
a / aie -P r odamation with reasonable accuracy 
Saadatmand Khan v. Phul Kuar , L . R 25 1. A 146 
andAmnaChettamChetti v. Aruna Chellam Chettl 
L, E. 15 I. A. 171, replied upon. An appeal lies 
against an order refusing an application made by a 
judgment-debt or objecting that the valuation of 
the properties contained in the sale-proclamation 
was incorrect and m many instances grossly inade- 
quate and that the properties were misdescribed in 
such a manner as to render their identifica- 
wif mt ® ndln g Purchasers extremely difficult. 
^fv ere J* e sale-proclamation was published on the 
14th November and the judgment-debtors made 
an application on the following day for transfer 

P r ° oeedin gs to another district: 
Held, that the fact that he did not object to the 
statement m the sale-proclamation as to the value of 
the property advertised for sale when he made his 
application on the 15th, did not disentitle him to 
raise the said objection which he subsequently raised 
on the 3rd December. Pending the hearing of an 
appeal, the decree-holder took out execution of a 
mortgage decree ; the judgment-debtor made an 
objection to the validity of the sale-proclamation 
on the ground that the statement therein as to 
tne value of the property was incorrect and the 

Pn^foH Ve ?It d A the Ejection. The Appellate 
Court altered the decree and extended the period of 
redemption ; the decree-holder then made an appli- 
cation to execute the decree of the Appellate Court. 
Eeia, that the application to execute the decree 
ot the Appellate Court was not a continuation of 
tne former application and the lower Court 
Z?L 1U err ° r ? lining to enter into the 
in a 1 t0 value of the property as stated 

w. ™ sale-proclamation. Ramessto Peashad 
Narain Singh v. Rax Sham Keissen (1904) 

8 C. W. N. 257 


'X o/ iata of properties Z^^sold— 
Appeal— Application for execution of decree of 


4 - 

> „ * "7 77 Execution of 

decree—Question of saleability of property in 
execution— Property described in decree is a 
permanent tenancy— Estoppel— Duty of Court 
executing decree In execution of a decree on 
a compromise for payment of a certain sum 
of money and in default thereof for the sale of 
certain properties therein specified, application 
was made to sell certain fields described in the decree 

tenure^ Thn Judgment-debtor on a permanent 
* 1116 Judgment-debtor objected that the 

properties were not saleable, being held by an occu- 
pancy tenure Held, that this Ejection was not 
open to the judgment-debtor, inasmuch as it was 
one which he might have raised in the suit in which 
the decree was passed, but did not. But the 


( 1869 ) 


digest offgases. 


( 1870 ) 


CIVIL PROCEDURE CODE, ACT XIV 

OP 1882 (ACT X OP 1877)— contd. 

— s. 287 — concld. 

statement as to tenure contained in the decree was 
not binding on third persons. Per Burkitt, J. — It 
would be the duty of the court executing the 
decree, should it have reason to believe that the 
property, the sale of which was asked for, was 
held by occupany tenure, to notify that fact in the 
proclamation of sale as a warning to prospective 
bidders. Pam Janam Earn v. Eemeshar Bai , 
Weekly Notes , 1892 , p. 5, followed. Basdeo Pra- 
sad v. Jtjtha n Ram (1905) I.L. R. 27 All. 684 

5. — s. 287, el. (c) — Execution sale — 

Bale-proclamation — Statement of value — Enquiry as 
to approximate value when to be made. It cannot be 
laid down generally that in no case should any 
enquiry be made as to the value of the judgment- 
debtor’s property to be sold before issuing the sale- 
proclamation. Kashi Per shad Singh v. Jamuna 
Pershad Sahu, J. L. B. 21 Calc. 922, commented on. 
Where the decree-holder stated the value of the 
property to be Rs. 15,000, but the judgment- 
debtor objected that the value was R 1,50,000 and 
the Court adopted the former valuation w ithout any 
inquiry : Hell, that in the face of the discrepancy 
in the value as stated by the decree-holder on the 
one hand and the judgment-debtor on the ether, an 
enquiry as to the approximate value of the property 
was obviously necessary and should be held. 
Surendra Mohan Tagore v. Hurbuk Chand 
(1907) .... 12 C. W. 3ST. 542 

6. s. 287, el. (e ) — Execution — Pro- 

clamation of sale — Value of property — Executing 
Court — Transfer of Property Act {IV of 1882), ss. 
67, 99 ■ — Eight of mortgagee to bring mortgaged pro- 
perty to sale — Decree for interest — Legality of decree. 
S. 287, cl. (e), of the Civil Procedure Code, does not 
require the executing Court to make an investiga- 
tion, on the application of the judgment-debtor, 
into the question of the value of the property to be 
sold, to record evidence and to come to a decision 
on the point. Sadatmand Khan v. Phul Kuar, 
I. L. E. 20 All 412 , L . E. 26 I. A. 146, and 
Sivasami Naickar v. Eatnasami Naickar, I. L. E. 23 
Mai. 568, distinguished. S. 99 of the Transfer of 
Property Act does not prevent a mortgagee from 
bringing the mortgaged property to sale in execu- 
tion of a decree for interest only obtained in 
accordance with the terms of the mortgage bond. 
The executing Court cannot call the legality of a 
decree in question, Maharaja of Bharatpur v. Eani 
Kanno Dei, I. L. E. 23 All. 181, followed. Kashi 
Pershad Singh v. Jamuna Pershad Sahu (1904) 

I. L. R. 31 Calc. 922 

ss. 287-320. 

See Sale in Execution or Decree. 

— ss. 287, 289 and 290 (1859, s. 

See Sale in Execution of Decree 

Setting aside Sale — Irregularity. 


CIVIL PROCEDURE CODE, ACT XIV 

OP 1882 (ACT X OP 1877)- contd. 

— ss. 287, 289 and 290 —concld. 

1, — Part of an estate.— The 46 part 

of an estate,” in s. 249, Act VIII of 1859, meant 
the aliquot part of an estate. Kallyprqsonno 
Bose v. Dinonath Mullick 

11 B. L. R. 56 : 19 W. R. 434 

2. Proclamation under. The 

object of the proclamation under s. 249 is to give 
notice to intending purchasers, not to the judg- 
ment-debtors. Laek Ram v. Mohesh Das 

12 W. R. 488 

— — s. 290 (1859, s. 249, last para.) 

See Sale in Execution of Decree- 
Bidders . I. L. R, 14 Mad. 235 

See Sale in Execution of Decree — 
Setting aside Sale — Irregularity. 
ss. 290, 291, 244, 311, 312— 

See Execution of Decree. 

I. L. R. 29 AIL 196 

s. 291. 

See Mortgage — Evidence. 

See Sale in Execution of Decree — 
Setting aside Sale — Irregularity. 

0 C. W. 1ST. 42, 44, 48 

1. — Transfer of Pro- 

perty Act {IV of 1882), s. 90— Execution oj decree— 
Payment into Court of decretal money and costs— 
Stay of sale. Where the sale of mortgaged property 
has been directed by an order absolute under s. 89 
of the Transfer of Property Act, 1882, it is open to 
the person holding the equity of redemption in 
such property to pay into Court at any time before 
the sale the amount of the decretal debt end costs, 
and thereupon the execution proceedings will cease. 
It is not necessary that the person holding the equity 
of redemption should wait, until the property is 
actually put up for sale. Baja Bam Singh ji v. 
Chunni Lai , I. L. E. 19 All. 205 , and Harjas Eai v. 
Eameshar, I. L. E. 20 All. 354 , followed. Bikijan 
Bibi v. Suchi Bewah, I. L. E. 31 Calc . 863, referred 
to. Misri Lal v. Mithu Lal (1905) 

I. L, R. 28 All. 28 

2. - . Sale in execution 

stayed — Omission to issue fresh proclamation,— Sale 
after confirmation cannot be impeached by suit 
Where a sale in execution of the appellant’s property 
was stayed and a fresh xjroclamation was not issued 
as directed by s. 291 of the Civil Procedure Code : 
Held, that as the omission to issue it had involved 
no loss to the appellants, and the sale had been in 
consequence confirmed, it was not competent for 
them under the clear provisions of the Civil Pro- 
cedure Code to impeach the sale by regular suit. 
Gajrajmati Teorain v. Akbar Husain (1906) 

I. Ii. R. 29 AIL 196 
s.c. L. R. 34 I. A. 37 

- - ss. 291 and 311 — Direct evidence , how 

far necessary— Sale— Price. Although there may 


249 ). 


{ 1871 ) 


DIGEST OF CASES. 


( 1872 ) 


CIVIL PROCEDURE CODE. ACT XIV 
OP 1882 (ACT X OP IBlD-contd. 

— — ss. 291 and 311 —conoid, 
not be direct evidence connecting an alleged 
material irregularity in the publication or conduct 
of a sale with the inadequacy of price at such a sale 
as cause and effect, yet in order to enable the Court 
to set aside a sale under s. 311 of the Civil Procedure 
..'? re must be evidence of circumstances, 
wnich will warrant the necessary or at least reason- 
able inference that the inadequacy of price at the 
sale was the result of the irregularity complained off 
^ >ersha:d Singh v. Dhanukdhari Singh 
( lm ) • • . IL,E. 31 Cale. 815 

s. 293. 

See Sale in Execution op Decree — 
Re-sales . I. L. R. 5 Bom. 575 
t L. R. 7 Cale. 337 
I. L. R. 16 Cale. 535 
I. L. R. 12 Mad. 454 
I. D. R. 19 All. 22 
2 C. W. N. 411 


CIVIL PROCEDURE CODE. ACT XIV 
OP 1882 (ACT X OP 1877)l C o^. 

— s. 294 — concldi 

Invalid Sales-— Fraud. 

5 C. W. Tit. 265 

Setting aside Sale — Irregularity. 

I. L. R. 23 All. 478 
I. 1 1. R. 24 All. 108 


~ ; — ss. 293, 306 . — Execution of decree 
"7™ execution— Non-payment by purchaser 

o} deposit required by law— Fresh sale— Claim by 
auction-purchaser for difference of price on re-sale. 
pertain immoveable property was put up to auction 
m execution of a decree and purchased by A B, 
but tiie purchaser did not at once make the deposit 
required by s. 306 of the Code of Civil Procedure, 

« n fnrfL e -+L P » 0pert ? Was subse quently— but not 
tort-iiwith —put up again to auction and sold 
ponsideraWy less sum to the decree-holder. 
tLM, that the first sale was not merely irregular, 
but no sale at all, and that the decree-holder was 
not entitled to claim against the first purchase 
293 tlle Code ’ corQ P en sation for the loss 
7 the r s f sale. Intizam Ali Khan v. 
Naram Singh, L L. M. 5 All 316. , followed. Amir 
Begam v. Bank op Upper India (1908) 

I. Ij. R. 30 All. 273 
— — ss « S93, 307, 308 (1859, s. 254). 
See Appeal — Sale in Execution op 
Decree . I. L. R. I All. 181 
I. L. R. 13 All. 564 
I. L. R. 14. All. 201 
See Sale in Execution op Decree — Re- 
SALE • . .* 3 W. R. 3 

6 W. R. Mis. 82, 126 
7 W. R. HQ 

- a 294. L L - E - 1 AU - 181 

See Sam in Execution of Decree— 
A ® II>:E Sale-Irregularity. 

6 B. L. R. Ap. 37 : 14 W. R. 405 
I. L. R. 5 Cale. 308 
I. L. R. 5 Bom. 130, 575 

t r ^C.L.R. !81 
I. It. R. 10 Cale. 757 
X L. R. 11 Cale. 781 
I. L. R. 14 Mad. 498 
L L. R. 11 Bom, 588 
I. L. R. 22 Bom. 271 
4 C. W. 2S*. 474 


, “ 7 7 , rTTT. — : Execution of decree — De- 

ctee-holder bidding jor property with permission s— 
<o «ef-o# a»ww»f to decree-holder aqainst 
purchase money. The first paragraph of s. 294 of 
the Cinl TVnr»*v?ni*A OnA^ / \ vttt p •, 


, " A T w tuiaoie me noider or a- 

decree to bid for property. If he gets that permis- 
“°"J “ d , gets it without qualification, then the 
b^set off dU T! 0n t mo ^S a g e ma y» if he so desires, 

the n t ermi« EU V t b ® 0ne of the terms °n which 
wv • ? t t0 c bld ls S ra nted that there should 
ca n of ® et ‘ oft In such a case no set-ofl 

can be directed. Hazarimal v. Najidev ( 1908 ) 

I. L. R. 32 Bom. 379 
s. 295 (1859, ss. 270, 271). 

See Insolvency— Claims op Attaching 
Creditors and Official Assignee. 

6 C. W. H. 577 
See Mortgage . 9 C. W» H. 989 
See Sale in Execution op Decree— 
Distribution op Sale-proceeds. 

Setting aside Sale— General 
Cases . I. L. R. 29 Cale. 548 
See Small Cause Court, mofussll— 
Jurisdiction — Sale-proceeds. 

X. Xi. K. 9 Mad. 250 


'"v- : ' 


n h ~ ~~ Rateable distribution 

Realization 0 f Assets— Interpretation. A certain 
sum of. money, which was deposited in a Bank 
the Jwnt names of the Collector and a iud«- 
ment-debtor, and which belonged to the iudvment- 
debtor, was sent by the Collector in\h? form 
of a cheque to the Court at the request of 
for tfce wluoh the Judgment-creditor had applied 
for the payment of his decretal amount out of the 

Court “a ITp ^ the cheque was received by the 
Court and converted into cash, the iud°ment 

Sets that tb , e mone y was not liable to 

certam other judgment-creditors of the jodg^rah 
debtoi, because the money did not fall within 

description of assets dealt with in that section, that 

^ been 


Qa n' CAC ^won oi a decree inasmuch 

Hdd thatT^OWrt!* atta °hedin the Bank. 
XTv’JiqqoF 5 T° f ! be Gvi1 Procedure Code (Act 
XIV of 1882) applied, and that the money was liable 
We & He distribution between th“ seTeml udg! 
ment-creditors. S. 295 tm>vi<w +w t 3 g 
assets are realized by safe £&££ ^ftlon 
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CIVIL PROCEDURE CODE, ACT XIV 

OP 1882 (ACT X OP 1877 y-contd. 

‘ ' s. 295 — contd . 

of a decree, the consequences prescribed in the 
section shall follow. Primd facie the ^ word 

realized ” means “ converted into cash or into a 
form whereby it becomes available for immediate 
distribution ” and there is nothing in the word itself 
which requires that that process should take place 
as the result of any ulterior proceeding in the course 
■of execution. Manilal Umedram v. Nanabhai 
Maneexal (1904) . . I. L. R. 28 Bom, 264 

2. • r Limitation Act 

(XV of 1877), Art. 179 , cl (4)— Application to take 
some step in aid of execution — Order for Rateable 
Distribution — Application to withdraw money to be 
found due upon such distribution — Ministerial 
order — Civil Procedure Code (Act XIV of 1882), s. 
295. Where, upon application made by a decree- 
holder, an order for rateable distribution was 
passed under s. 295 of the Civil Procedure Code 
without fixing the amounts due to the several 
decree-holders, and then on a later date the 
decree-holder applied for an order to withdraw the 
moneys to which he was entitled upon such distri- 
bution : Held, that the order applied for was not 
a merely ministerial order, but a judicial order to 
be passed after considering the claims of rival 
decree-holders. The application therefore was 
an application to take some step in aid of execu- 
tion within Art. 179, cl. (4), Sch. II of the Limitation 
Act. Hem Chandra Chowdari v. Brojo Sundari 
Debee, I. L. P. 8 Calc. 89 ; Fazal Imam v. Metta 
Singh, I . L. B. 10 Calc. 549 ; Ganga Per shad 
Bhowmik v. Debi Sundari Debea, I . L. B. 11 Calc. 
227, and Ananda Mohan Boy v. Hara Sundari, 
I. L. B. 23 Calc. 196, distinguished. Saritoola 
Molla v. Baj Coomar Boy, I. L. B. 27 Calc . 709, 
referred to. Baij Nath Pro sad v. Ghanshyam 
Bass (1904) . . . 8 C. ¥. E 382 

3. — — — Assets — Rateable 

Distribution — First decree against three judgment- 
debtors — Subsequent decree against only one of them . 
S. 295 of the Civil Procedure Code (Act XIV of 
1882) governs, where the first decree is against three 
judgment-debtors and the decree on which the 
petitioner relies is against one of those three. Nim- 
baji v. Vadia Venkati, I. L. R. 16 Bom. 683, not 
.followed. Chhotalal v. Nabibhai (1905) 

I. L. R. 29 Bom. 528 

4. — Execution of 

decree’— Suit for refund of assets wrongly distributed. 
D held & simple money decree against S. P held a 
decree under s. 90 of the Transfer of Property Act 
against S, personally and as representative of R, the 
original decree for sale having been passed 
against S and R jointly. D realized in execution 
of his decree a sum of P.1,100 by sale of property 
belonging to S alone. Held, that P was entitled 
to a rateable distribution of the assets so realized 
under the provisions of s. 295 of the Code of Civil 
Procedure. Gonesh Das Bagria v. Shiva Lakshman 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877)— conid. 

s. 295 — -concld. 

Bhakat, I. L. R. 30 Calc. 583, followed. Gatti 
Lal v. Bm Bahadur Sahai (1905) 

I. L. R. 27 AIL 158 

s. 295, prov. (c)-— 

See Mortgage — Sale of Mortgaged 
Property — Rights of Mortgagees. 

I. L. R. 30 Gale. 953 

ss. 295, 490, 848 — Right to Rate- 
able Distribution of creditor attaching before judgment 
* — “ Realization ” of assets — Attachment before judg- 
ment, if property outside jurisdiction , Under s. 490 
of the Code of Civil Procedure read with s. 273, the 
property of a judgment-debtor attached before 
judgment is brought into Court by stress of the 
attachment, and, where a decree follows the 
judgment, the creditor will be entitled, without a 
fresh attachment, to rateable distribution out of the 
proceeds of sale of such property under s. 295. The 
fact that, subsequent to realisation, he applies for 
attachment of the amount, will not affect his right, 
as no such attachment was necessary. The 
operation of s. 295 is not confined to cases where the 
property actually sold and realised belongs to the 
judgment-debtor. It is also applicable where the 
attached property is a decree in favour of the 
judgment-debtor against others, and the money is 
realised in execution of such decree by the sale of 
property belonging to such others. Semble: Under 
s. 648 of the Code of Civil Procedure, property 
outside the jurisdiction of a Court, in which a suit 
is pending, can be attached by such Court in 
anticipation of its judgment. Bam Pertab Jhowar 
y. Madho Bai, 7 C. W. N. 216, referred to. Srini- 
vasa Aiyangar v. Seetharama Ayyar , J. L. B. 19 Mad. 
72, distinguished. Amara Veerayya v. Annamala 
Chetty (1908) . . I. L. R. 31 Mad. 502 

- ss. 295, 622 — Interference of High 

Court on revision against an order under s. 295 of the 
Code of Civil Procedure. The High Court will not, 
as a general rule, interfere by way of revision 
under s. 622 of the Code of Civil Procedure, when 
the party has a remedy elsewhere than in the 
High Court. The High Court w ill however inter- 
fere, where the right of the party is clear and 
where the result of non-interference will be only 
to multiply proceedings by driving the party to a 
suit, in which there can be no defence. A Court, 
which has found that a party is entitled to rate- 
able distribution under s. 295 of the Code of Civil 
Procedure, has no discretionary power to refuse 
such relief ; and in refusing to grant it such Court 
declines a jurisdiction vested in it by law. Seek 
Krishna Boss v. Chandook Ch and (1908) 

I. L. R. 32 Mad./ 334 

s, 296 — Execution of decree — Applica- 
tion for rateable distribution of assets — Notice of 
such application to other decree-holders unneces- 
sary. Held , that it is nowhere provided by law 


( 1875 ) 


DIGEST OF CASES. 


( 1876 ) 



CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— contd. 


ss. 307, 308 (1859, s. 264). 


See Sale nr Execution of Decree — 
Re-sale. 

s. 310 (Act XXIII of 1861, s. 14). 

See Pre-emption. 

— — s. 810A. 

See ante, s. 244— Parties to Suit. 

6 C. WY N, 127 

See Appeal- 

Execution of Decree — Questions 
in Execution. 

I. L. R. 25 Bom. 418- 
See Appeal — Orders. 

I. L. R. 19 All. 140 
See Bengal Tenancy Act (VIII of 
1885) . I. Is. R. 35 Gale. 543 

See Deposit in Court. 

I. Xu R. 32 Cal e. 107 
See Execution of Degree— Effect of- 
Change of Law pending E xe cution 
I. Is. R. 21 Gale. 940 
I. I». R. 22 Calc. 767 
I. L. R. 18 Mad. 477 
See Mortgage I. L. R. 31 Calc. 975 

See Sale for Arrears of Rent — Setting 
aside Sale — General Cases. 

X. Ii, R. 23 Gale. 393, 396 note 

1 C. w. 3ST. 114 

2 C. W. JST. 127' 
X, L, R. 29 Calc. 1, 459 

See Sale in Execution of Decree- 

Distribution of Sale Proceeds. 

X. Xs. R. 30 Calc. 262 
See Sale in Execution of Decree — 
Setting aside Sale— General Cases. 

X. !». R. 20 Mad. 158 
I. L. R. 22 Mad. 286 
X. Xi. R. 23 Bom. 723' 

X. Ii. R. 24 Gale. 682 
X. L. R. 25 Calc. 216, 609 
1 G. W. N. 695, 703- 

5 G. W. N. 283 
I. Ii. R. 26 Gale. 449 

X. L. R. 28 Gale. 73 
See Sale in Execution of Decree- 
Setting aside Sale — Irregularity 

T T £ L. R. 21 Mad. 416 
I. Ii. R. 23 Bom. 181, 450 
I. Ii, R. 23 Gale. 682, 958 
X. Xi. R. 25 Gale. 703 
1 C. W. 1ST. 135, 279 
, 2 C. W. 3ST. 853. 

X. Ii, R, 26 Bom. 40 
I. L. R. 28 Gale. 73 
See Superintendence of High Court- 
Civil Procedure Code, s. 622. 

6 C. W. M*. 57 


GlVIIi PROCEDURE CODE, ACT XXV 
OE 1882 (ACT X OE l877)-contd. 

s, 296 — -concld, 

either that an application for rateable distribution 
of assets realized in execution of a decree cannot be 
made in the course of execution proceedings taken 
by the applicant himself, but must be made in the 
course of execution proceedings initiated by some 
other decree-holder, cr that notice of such an appli- 
cation having been made must of necessity be given 
to the other decree-holders. Chuni Lal v. Jugal 
Kishore (1905) . . I. X,. R. 27 All. 132 

ss. 304 to 319-|* 

Ss. 304 to 319 of the Code of Civil Procedure 
apply to all sales of immoveable property. Keish- 
naji v. Mahadev Vinayak (190C) 

X. Ii. R. 25 Bom. 104 

s. Sco- 
pes ante, s. 244 — Parties to Suit. 

X. Xi. S. 23 AIL 116 

See Mortgage — Sale of Mortgaged 
Property — Purchasers. 

I. L. R. 26 Bom. 379 

: s. 306 (1859, s. 253). 

See Sale . X. L. R. 36 Calc. 323 
See Sale in Execution of Decree- 
Setting aside Sale— Irregularity. 

I. Ij. R. 5 AIL 316 
5 C. L. R. 181 
I. L. R. 16 Calc. 33 
I. L. R. 14 Mad. 227 

7 YT~7 s . s * and 311 — Execution of 

decree— Sale in execution — Non-payment of required 
portion of the purchase-money at date of sale— 
Irregularity. Held, that the fact that an auction- 
purchaser at a sale held in execution of a decree did 
not pay the 25 per cent, of the purchase-money 
required by s 306 of the Code of Civil Procedure 
at the time of the sale was a mere irregularity, which 
would not affect the validity of the sale, unless it 
could be shown that substantial injury was thereby 
caused to the judgment-debtor. Intizam Ali 
Khan v. Naram Singh, L L. R. 5 All 316, declared 

PT^ b c e ^ 0 nOA^ er laW * AHMAD Ba KHSH V. LALT4 
Prasad (190o) . . X. Is. R, 28 All, 23g 

s. 307. 

See Payment into Court. 

I. Xj. R. 22 Bom. 415 
I. Ii. R. 25 Mad. 535 
Vaeatio n— Holiday— -Days on which 


tiS/r '?? i0u Court-lak The 
fen a C ° Urt is closed for the vaca! 

SL t Wlthin the meaning of s 

307 of the Cml Procedure Code (Act XIV of 18821 ' 
Days on which the office is open, andlhe P 4 w 

have beenmiH 116 ^ 4 at a Court -sale could 

D M ° 2 Tb^745 




( 1877 ) 


DIGEST OF CASES. 


( 1878 ) 


GIVIL^PEOCEDXIBE CODE, ACT XIV CIVIL PBOCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— contd. OP 1882 (ACT X OP 1877) — contd. 


s. 310A — contd. 

See Under-raiyat . 11 C. W. 1ST. 742 

1. — Act {Local) No. 

Ill of 1901 (Land Revenue Act), ss. 39, 210, 
211 — Act (Local) No. II of 1901 (Agra Tenancy 
Act), s. 159 — Appeal — Jurisdiction. Two decrees 
were obtained in the Revenue Court, one was for 
costs resulting in proceedings under s. 39 of the 
Land Revenue Act, and the other was passed 
under s. 159 of the Agra Tenancy Act. The 
decrees were consolidated and one sale was held 
on account of both of them. The judgment-debtor 
applied to the Assistant Collector, offering to pay 
in the sum decreed under s. 310A of the Code 
of Civil Procedure, 1882. The application was 
rejected by the Assistant Collector, and the 
auction-purchaser obtained formal possession over 
the house sold. On appeal by the judgment-debtor, 
the Collector set aside the order of the Assistant 
Collector and extended the time for payment. The 
money was paid in and the sale set aside. The 
Board of „ Revenue rejected the application for 
revision made by the auction-purchaser, who 
thereupon brought a suit for confirmation of the sale 
in the Civil Court. Held , that whether the sale was 
held under Act No. Ill of 1901 in which case 
appeals from orders passed in execution would lie to 
the Collector, Commissioner and the Board of Reve- 
nue under ss. 210 and 211, or the order passed on 
the application under s. 310A was one passed under 
Act No. II of 1901, the Civil Courts had no juris- 
diction to entertain any question relating to it. 
Whether or not an appeal lay to the Collector from 
the orders of the Assistant Collector, the Board 
undoubtedly had the power of revision. Chha- 
kauri Khan v. Pir Bakhsh Khan (1909) 

I. L. B. 31 All. 279 

2. - Transfer of Pro - 

perty Act (IV of 1882), s. 89 — Sale held in pursu- 
ance of a decree under s. 89. The appellant 
obtained an order absolute under s. 89 of the 
Transfer of Property Act, caused the property to be 
sold and purchased it himself. The judgment- 
debtor made an application under s. 310A of the 
Code of Civil Procedure for setting aside the sale. 
Held, that in the absence of special rules framed by 
the High Court for carrying out orders under 
chapter IV of Act IV of 1882, the provisions of the 
Code of Civil Procedure applied and the application 
by the judgment-debtor could be entertained under 
s. 3 10 A. Than Chand v. Jaggannath (1909) 

I. L. B. 31 All. 348 

3. . — — — — “ Person, whose 

immoveable property has been sold 55 — Purchaser or 
share in occupancy holding. The purchaser of a 
share of an occupancy holding transferable by 
custom can apply under s. 310 of the Civil Procedure 
Code, as being a person whose immoveable property 
has been sold in execution of a decree for arrears of 
rent due in respect of the holding. Janardhan 
Ganguli v. Kali Kristo Thakur, I. L. R. 23 Calc. 


— s. 31GA — contd . 

393, followed. Kuldip Singh v. Gillanders Arbuth m 
not, I. L. R. 26 Calc. 615, distinguished. Benodin* 
Dassi v. Peary Mohan Haldar (1904) 

8 O. W. NT. 55 

; — : Sale in execution , 

making deposit to set aside — cc Person whose immove- 
able property has been sold — Purchaser of portion of 
occupancy holding — Locus standi. Whether a pur- 
chaser of a portion of an occnpancy holding has 
a valid interest as against the landlord or not, he 
has such an interest in the holding as against 
the tenant as entitles him to make a deposit under 
s. 3 10 A of the Civil Procedure Code, in order to have 
a sale of the holding in execution set aside. Ktjnja 
Behari Mondal v. Sambhh Chandra Roy (1904) 

8 C. W. NT. 232 

5. — Chap. XIX — Attachment — 

Private sale — Application to set aside sale — Sale 
under attachment. S. 310A of the Civil Procedure 
Code (Act XIV of 1882) is applicable to a purchaser 
subsequent to attachment and prior to sale under 
the attachment. Where there has been a subse- 
quent sale following on the attachment, a person 
answering this description is one whose immoveable 
property has been sold under Chapter XIX of the 
Code. Mtjlchand v. Govind (1906) 

I. L. B. SO Bom. 575 

6. Person acquiring 

interest in property after Court sale, within a month, 
can apply under s. 310 A. Where property is sold 
in execution of a decree, a person acquiring an 
interest in such property from the judgment- 
debtor within a month after such sale, is entitled 
to maintain an application under s. 3 10 A of the 
Code of Civil Procedure. Hazari Ram v. Badai 
Ram and Nando Lai , 1 C. W. N. 279, dissented 
from. Appaya Shetti v. Kunhati PeapvI (1906) 

I. L. B. 30 Mad. 214 

7. — — — - — Contract Act (IV of 

1872), s. 72 — Voluntary payment— -Property of third 
person sold in execution — His remedy— Right to 
recover money erroneously deposited under s. 310 A. 
When property belonging to A was sold in execution 
of a decree against B and A had the sale set 
aside by making a deposit under s. 310A of the 
Civil Procedure Code : Held , that A has no right 
to sue the decree-holder for recovery of the amount 
of the deposit money paid to him. Dulichand v. 
Ram Kissen Singh , I. L. R. 7 Calc. 648 ; Jugdeo 
Narain Singh v. Raja Singh, I. L. R. 15 Calc. 656, 
referred to. A was not bound to apply under s. 
310A of the Civil Procedure Code to set aside the- 
sale, nor had he the right to do so. Ktjnja Behari 
Sing ha v. Bhopendra Kumar Dutt (1907) 

12 C. W. H. 151 

8. Application to set 

aside rent sale — Bengal Tenancy (Amendment) Act 
(Bengal Act I of 1897), s. 54 — Bengal General 
Clauses Act ( Bengal Act I of 1899), s. 8 » cl (e) — 


DIGEST OF CASES. 


( ISSO ) 



CIVII. PROCEDURE CODE, ACT XIV i 
OP 1882 (ACT X OP 1877) — contd. j 


s. S10A — contd. 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— contd. 


s. 310A — concld. 


into an agreement with defendant No. 1 under 
which the latter deposited the decretal amount 
under s. 310 A of the Civil Procedure Code in the 
name of defendant No. 2, the latter agreeing that 
if the sale was set aside he should sell the property 
to defendant No. 1 ; and the sale was set aside and 
the sale by defendant No. 2 to defendant No. 1 was 
also effected as agreed. Held, that on the Appellate 
Court setting aside the order under s. 310 A and con- 
firming the sale, it was not open to the decree-holder 
to attach the money deposited as defendant No. 2’s 
money, and defendant No. 1 was entitled to 
withdraw the same from Court. Sobha Ram 
Bass v. Moheshwar Sarma (1908) 

13 C. W. 1ST. 100 


ss. 310A, 244 (e) — Execution of 

decree — Order refusing to accept a deposit tendered 
under s. 310 A — Appeal. Held , that an order 
refusing to accept a deposit tendered under 
the provisions of s. 3 10 A of the Code of Civil 
Procedure is an order falling within the purview 
of s. 244 (c) of the Code and is appealable as such. 
Gulzari Lai v. Madho Ram , 1. L. R. 26 All 447 , and 
Phul Chand Ram v. Nursingh Pershad Misser, 
I. L. R. 28 Calc. 73, referred to. Bashir- ud-din v. 
JJiori Singh, I. L. R. 19 All. 140 , not followed. 
Imtiazi Be gam v. Dhttman Begam (1907) 

T T. n 29 All. 275 


ss. 310A, 244 and 588 — Question 

relating to the execution, discharge or satisfaction 
of a decree — Appeal — Auction purchaser representa- 
tive of judgment-debtor , not of decree-holder . A 
purchaser at an auction sale in execution of a' decree 
is the representative of the judgment-debtor, not of 
the decree-holder. Manickka Onayan v. Rajagopala 
Pillai, I. L. R. 30 Mad. 507 , dissented from. Where 
therefore a judgment-debtor’s application under 
s. 310A of the Code of Civil Procedure had been 
allowed, it was held that no appeal by the auction - 
purchaser would lie, inasmuch as no appeal was 
given by s. 588, nor did the case fall within the 
purview of s. 244 of the Code. Bashir -ud-din v. 
Jhora Singh, I. L. R. 19 All. 140, followed. Kuher 
Singh v. Sahib Lai, I. L. R. 27 All. 263 ; Gulzari 
Lai v. Madho Ram, 1. L. R. 26 All. 447 ; Magantal 
Mulji v. Doshi Mulji, 1. L. R. 25 Bom. 631, and 
Raynor v. The Mussoorie Bank, Limited, I. L. R. 7 
All. 681, referred to. Imtiazi Begam v. Dhuman 
Begam, I.L. R. 29 All. 275, dissented from. Axandi 
Kttnwari v. Ajttdhia Nath (1908) 

I. X.. XL. 30 All. 379 


..... — : ss. 310A, 588 — Appeal— No appeal 

from an order setting aside a sale under s. 310 A. 
Held, that no appeal lies from an order under 
s. 310A cf the Code of Civil Procedure setting aside 
a sale, whether the auction- purchaser is the decree* 
holder or an outsider. Mendai Lai v, Bhujja 
Singh, All Weekly Notes (1895) 140, referred to. 
Kjjber Singh v. Sbib Lal (1905) 

I. L. R. 27 All; 283 


Right accrued previous to, but application after , 
repeal. A raiyati holding having been sold on the 
7th May 1907 in execution of a rent-decree, an 
under-raiyat applied to have the sale set aside under 
s. 310A of the Civil Procedure Code on the 23rd May 
following, Held, that the application could not be 
entertained, the Bengal Tenancy (Amendment) Act 
I of 1907 having come into operation on the 22nd 
May 1907. S. 54 of the amending Act by enacting 
that s. 310A of the Civil procedure Code shall not 
apply to a tenure or holding attached in execution 
of a decree for arrears due thereon, does not repeal 
any portion of the Bengal Tenancy Act within the 
meaning of sub-s. (c) of s. 8 of the Bengal General 
Clauses Act. Asiruddi Mondol v. Mttkhoda- 
moyee Bassi (1908) . . 12 C. W. M*. 434 


9, Decree attached by 

two persons — Sale by one attaching creditor— Deposit 
to set aside sale— Title to deposit. Defendant No. 1 
obtained two decrees against defendant No. 2; 
plaintiffs also obtained a decree against defendant 
No, 2, who had obtained a decree against a third 
person. Defendant No. 1 attached that decree and 
was substituted for defendant No. 2 on the 16th 
July 1904 ; plaintiffs also attached that decree and 
were substituted in place of defendant No. 2 on 
the 18th November 1904. Then at the instance of 
defendant No. 1 (in execution of the attached 
decree) properties were sold and the sale was set 
aside by a deposit under s. 3 10 A of the Civil Pro- 
cedure Code. Held, that upon the terms of s. 3 10 A 
of the Civil Procedure Code, both plaintiffs and 
defendant No. 1 were entitled to the money depo- 
sited, Upendra Nath Sahtj v. Hari Das Mttkh- 
erjee (1908) . . . 12 C. W. N. 800 


10. — Civil Procedure 

Code (Act XIV of 1882), s. 310 A — Rent sale, if may 
be set aside on deposit. In a case from Chittagong 
{East Bengal), Held, that s. 3 10 A, Civil Procedure 
Code, applied to a sale under the Bengal Tenancy 
Act. Where a sale under the Bengal Tenancy Act 
was set aside under s. 310A, Civil Procedure Code, 
at the instance of a private purchaser who had 
purchased the holding before the sale : Held, that 
having regard to the current rulings, the order of 
the lower Court setting aside the sale should not he 
set aside. Paresh Nath Singha v. Nobogopal 
Chattopadhya, 5 C. W. N. 821 : I. L. R. 29 Calc. 1, 
referred to. Ali Miah v. Mukhodamooyee Dassi, 
12 C. W. N. 434 : s. c. I. L. R. 35 Calc. 543, 
followed. Ali Miah v. Ramjan Khan (1908) 

.13 C. W. NT. 224 


11. — _ — Civil Procedur e 

Code(ActXIV of 1882), s . SIOA—Salepf the immove- 
able property in execution — Deposit by Stranger in 
the name of judgment-debtor, to set aside sale — Order 
setting aside sale reversed on appeal — Right of 
decree-holder to attach the deposit money. Where 
property belonging to the defendant No. 2 
having been sold in execution of a decree, he entered 


( 1881 ) 


DIGEST OF CASES. 


( 1882 ) 


CIVIL PROCEDURE CODE, ACT XIV 1 
OE 1382 (ACT X OE 1877)— contd. 

ss. 810 A and 022 — —Execution of 
decree — Application to set aside sale — Who have 
a right to apply — Revision. A mortgagee sued for 
sale on his mortgage impleading besides the mort- 
gagee two persons, who claimed a title to the mort- 
gaged property adverse to the mortgagee. In that 
suit it was decided that the property, the subject of 
the mortgage in suit, belonged to the mortgagor and 
not to the other defendants. The plaintiff mort- 
gagee obtained a decree for sale and caused the 
mortgaged property to be sold by auction.. The 
defendants, other than the mortgagor, applied to 
have this sale set aside under s. 3 10 A of the Code of 
Civil Procedure, but their application was rejected 
and they then sought in revision to get this order 
reversed. Held, by Banerji, J. — That, the defend- 
ants applicants were not entitled to make an 
application under s. 310 A of the Code, they not being 
judgment-debtors, whose property had been sold. 
Per Richards, J .— Whether or not applicants were 
entitled to make the application which they did 
make (and they possibly were so entitled), the Court 
below did not fail to exercise a jurisdiction vested 
in it by law nor did it act in the exercise of that 
jurisdiction illegally. Its order was, therefore, not 
open to revision. Rajah Amir Hasan Khan v. 
Shea Balcsh Singh , L. R. 11 I. A. 237, referred to. 
Ram Singh v. Salig Ram (1906) 

I. L. R. 28 All. 84 

- s. 311— 

See Bengal Tenancy Act, ss. 174, 591. 

See Right of Shit— Fraud. 

I. Xi. R. 29 Calc. 395 

See Sale in Execution of Decree. 

I. L. R. 32 Calc. 298 

Invalid Sales — Fraud. 

5 C. W. 1ST. 285 

Setting aside Sale — 

General Cases ; 

6 a W. X. 5 
I. L. R. 29 Gale. 548. 082 
I. L. R. 25 Mad'. 244 

Irregularity* 

Substantial Injury ; 

7 C. W, 1ST* 439 

1. — — Sale proclamation — Service , 

if should ■ he in every part of the property — Value 
statement of, if material — 44 Property The state- 
ment of the sale-proclamation of a value, which 
proves to be inadequate, is an irregularity, but not a 
material irregularity. Such statements are made ; 
without much consideration and it is well known j 
that purchasers do not take serious notice of any 1 
statement in the sale proclamation as to the value j 
of the property to be sold. S. 274 of the Civil Pro- ! 
cedure Code does not require that the sale proclama- 
tion should be served in each of the villages com- 
prised in the property to be sold. The word 
44 property in that section evidently refers to each 


CIVIL PROCEDURE CODE, ACT XIV 

OE 1882 (ACT X OE 1877)— contd. 

■ — — s, 311 — condd. 

** ” to be sold separately from the rest. Though 

it is a sound rule to follow, viz., to serve a separate 
proclamation in each of the villages embraced in the 
same process, when they are at such a distance from 
one another that there is no moral certainty of 
communication to a person interested in the one of 
what is publicly done in the other, the fact that the 
processes were not served in each does not neces- 
sarily constitute an infringement of the provisions 
of s. 274 of the Civil Procedure Code. Tripura 
Sundari v. Durga, Churn Pal , I. L. R . 11 Calc. 74 
referred to. Pedro Antonio v. Jalbhoy Adeshir 
I. L. R. 12 Bom. 368, commented on. Abdul 
Kashim v. Renode Lal Rhone (1907) 

12 C. W. N. 75T 

2. _ — . — _ . Civil Procedure 

Code (Act XIV of 1882), ss. 244 , 311 — Representative 
of judgment-debtor — Rent decree — Sale — Occupancy 
holding — Transferee of holding if may apply to set 
aside sale , when holding not transferable . When an 
occupancy holding is sold in execution of a decree 
for arrears of rent obtained against the raiyat, a 
person who claims to have purchased the holding 
from the latter cannot apply as the representative 
of the judgment-debtor to have the sale set aside 
under s. 244 or 311 of the Civil Procedure Code, if 
the holding be not transferable by custom or usage. 
Nissa Bibi v. Radha Kishore Manihya, 11 C. IF, 
N. 312, followed. Prgsunno Kumar Middar 
v. Bama Churn Mondal (1909) 

13 C. W. 2ST. 052 

ss. 311, 312 (1859, ss. 256, 257). 

See Decree. 

See Sale in Execution of Decree — 
Setting aside Sale — Irregularity. 

I. L. R. 28 Calc. 4 

1, — — — The word 44 dis- 

allowed 55 in s. 312 of the Civil Procedure Code has 
no reference to an order passed on an appeal, but 
refers to the disallowance of the objection by the 
Court before which the’ proceedings under s. 31 1 are 
taken. Mahomed Hossein v. Purundur Mahto 

I. L. R. 11 Calc. 287 

2. - — — — — - — Execution, steps in- 

aid of — Sale, confirmation of — Limitation . An 
application by a decree-holder, who has purchased a 
property in execution of his own decree, for confir- 
mation of the sale, is not an application to take 
some steps in. aid of execution of the decree. IT mesh 
Chandra Das v. Shib Narain Mandal (1904) 

I. L. R. 31 Calc. 1011 

ss. 311, 312, 313 — Execution of 

decree — Sale . in execution— Objection subsequently 
taken by the ' judgment-debtor that the property 
sold was not legally saleable— Estoppel. Held , 
that judgment-debtor who might have raised 
objections to a sale in execution of a decree against 
him, but who has refrained from doing so, and who 



DIGEST OP CASES. 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877) — contd . 

ss. 311, 312, 313 — concld. 


might have appealed against the order for sale, has 
no right, after the sale has been carried out, to prefer 
an objection that the property sold was not legally 
saleable. Ramchhaibar Misr v. Bechu Bhagat , 
I. L. R. 7 All. 641 , and Durga Charan Mandal v. 
Kali Prasanna SarJcar, L L. R. 26 Calc. 727 , follow- 
ed. Umed v. Jas Ram (1907) 

1. L. It. 29 All. 812 

— ss. 311, 312, 244 (c) — Decree — Execu- 

tion of decree — Sale — Absence of notice to judgment- 
debtor — Application to set aside sale on grounds 
of Absence of notice and property sold at under-value 
-y - Dismissal of application— Second appeal — “Pub- 
lishing or conducting ” sales, meaning of. Certain 
property was sold in execution of a decree against 
the applicant. He applied to the Court seeJdng to 
have the sale set aside on the ground that no notice 
had been issued to the applicant under s. 248 of the 
Civil Procedure Code, 1882, and that in consequence 
the property was sold at an undervalue. The Court 
of first instance dismissed the application ; and the 
dismissal was upheld by the lower Appellate Court. 
On second appeal, a preliminary objection was taken 
that the order dismissing the application fell under 
s. 312 of the Code and was not appealable. Held, 
that the application did not fall under s. 311 and the 
order dismissing the same did not come within s. 312 
of the Code. Held, further, that the order fell under 
s. 244 ( c ) of the Code and was appealable as a decree. 
The question involved was “ a question relating to 
the satisfaction of the decree 5} within the meaning 
of the clause. The ^on-issue of a notice to a party 
concerned is not a material irregularity in publishing 
or conducting the sales, within the meaning of s. 311 
of the Civil Procedure Code (Act XIV of 1SS2). It 
is rather an irregularity in proceedings which are 
anterior to the publishing or the conduct of the sale. 
The words 44 publishing or conducting ” in s. 311 of 
the Code refer respectively to the proclamation of 
sale under s. 287 and to the action of the officer by 
whom the sale was held. The sale took place eight 
years after the decree. Held, that, as no notice was 
issued to the appellant, the order of both the lower 
Courts must be reversed and the sale set aside. 
Paeashkam v . Balmukund (1908) 

it L. B. 32 Bom. 572 

— s. 3X2 (1859, s. 257). 

See Limitation Aot, 1877, Sch. II, Art. 

i Right of Suit — Sale in Execution 
of Decree . . 11 W. R. 297 

- 12 W. R. 41 
I. Xi. R, 3 All. 112, 208, 554, 701 
XL. B. 14 Calc. 1, 0 
I. I*. R. 19 Bom. 216 
$ee Sale in Execution of Decree— 

. Setting aside Sale — Irregularity. 

I. L. R. 26 Bom, 40 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877 )— contd. 

— s. 312 — concld. 

appeal from order under — 

See Sale in Execution of decree — 
Setting aside Sale— General Cases. 

I. L. R. 29 Calc. 548 

1- Letters Patent, 1865, ss. 15 

and 36. Cls. 15 and 36 of the Letters Patent 
of the High Court must be treated as qualifying 
s * ^57 VIII of 1859. Roy Nandipat Mahata 


v. Uequhart 

4 B. L. B. 


A. C. 181; 13 W. B. 209 


Application of. S. 257, Act 


VIII of 1859, applied only to sales held after that 
Act came into operation. Abdool Hyd v. T.at.t,^ 
Nowah Roy . . . . 1 W. R. 204 

s. 313. 

See Sale in Execution of Decree- 
Invalid Sales— Want of Saleable 
Interest. 

— — — ss. 313 and 315 — Execution of decree 

—Sale in execution of property to part of which 
only the judgment-debtor had a title— Rights of 
purchaser — Contribution. In execution of a decree 
for sale on a mortgage part of the mortgaged pro- 
perty was sold by auction, but after the sale it was 
found that the judgment-debtor had no title to 
about two -thirds of the property sold. The auction 
purchaser then sued the representatives of the 
mortgagee for contribution as against the remainder 
of the mortgaged property. Held, that the suit 
would not lie. An auction -purchaser has, in the 
absence of fraud, no remedy, unless the judgment- 
debtor has no saleable interest at all in th e property 
sold as his, and then only under ss. 313 and 315 of 
the Code of Civil Procedure ; but these sections do 
not apply, when the title of the judgment-debtor to 
part only of the property sold is defective. Santo 
Chandra Mulerji v. Nain Suleh, I. L. R. 23 All 355, 
followed. Muhammad Rahmat-ullah v. Bachho 
( 19 °5) . . . . I. L. B. 27 All. 537 


See Sale in Execution of Decree — 
Setting aside Sale— Rights of Pur- 
chasers — Recovery of Purchase- 
money. 

See Sale in Execution of Decree — 
Joint Property; 

I. L. R. 23 All. 355 
Setting aside Sale — Rights of 
Purchasers — Recovery of 

Purchase-money. 

5 C. W. 240 
See Small Cause Court, mofussil — 

Jurisdiction— Purchase -money. 

I. L. B. 11 Mad. 289 
See Right of Suit — Sale in Execution 
of Decree . 7 C. W. "N. 105 


( 1885 ) 


DIGEST OF CASES. 


( 1886 ) 


CIVIL PROCEDURE CODE, ACT XIV 
L OP 1882 (ACT X OE 1877)— contd. 

s. 315 — concld. 

1. — ' Right of suit— Parties. S. 315 

is only an enabling section and not prohibitive 
of an independent action in a Civil Court. A 
suit was brought by an auction-purchaser for the 
recovery of purchase- money from the decree-holders 
who had received it, on the ground that the judg- 
ment-debtor had no title to the property sold : 
Held , that the suit was not barred by the provisions 
of s. 315 of the Civil Procedure Code. That the 
judgment-debtor was not a necessary party, 
Surendra Nath Gbose v. Beni Madhar Misha 
(1906) . . . . 10 C. W. 3ST. 274 

2. — Civil Procedure 

Code ( Act XIV of 1882), ss. 313 , 315 — Sale set aside , 
judgment-debtor having no saleable interest — Suit for 
refund of 'purchase-money — Maintainability — Doc- 
trine of Caveat emptor — Limitation — Limitation Act 
(XV of 1877), Sch. II, Art. 62. "When a sale of 
immoveable property in execution of a decree is set 
aside on the ground that the judgment-debtor had 
no saleable interest in the property sold, a suit by the 
purchaser to recover the purchase- money is main- 
tainable. Sowdaminee Chowdhrain v. Kishen Kis- 
hore Poddar, 12 W. R. (F. B.) 8, and Dordb Ally 
Khan v. Executors of Khajah Moheeooddeen, I. L. R. 
3 Calc, 806, have no application to cases arising 
under the Civil Procedure Code of 1882. S. 315 
of the Code of 1882 is no bar to a suit by the 
purchaser to recover his purchase-money. Hari 
Doyal Singh Roy v. Sheikh Samsuddin , 5 C . W. N. 
24, and Nityanund Roy v. Juggat Chandra Guha, 
7 G. W. N. 105, followed. Sundara Gopalan v. 
V enkatavarada Ayyangar, 7. L. R. 17 Mad. 228 , 
not followed. Such a suit would be governed by 
Art. 62 of Sch. II of the Limitation Act of 1877. 
Hanuman Kamat v. Hanuman Mandar, I . L. R. 19 
Calc . 123, relied on. Bam Kumar Shaha v. Bam 
Gour Shaha (1909) . I. L. R. 37 Gale. 67 

13 C. W. 1ST. 1080 

_ - s. 316 (1859, s. 259)6 

See Attachment op Decree. 

11 C. W. NT. 158 

See Registration Act, 1877, s. 17 (1866, 
1871, s. 17) . I. L. R. 3 Mad. 37 

10 Bom. 435 

12 Bom. 247 

7 C. Xi. R. 115 
21 W. R. 349 

11 Bom. 218 
I. Ii. R 2 All. 392 

I. L. R. 5 All. 84, 568 
I. L. R. 5 Gale. 226 
I. L. R. 9 Gale. 82 
I. L. R. 4 Bom. 155 
I. Xi. R. 8 Bom. 377 

See Sale in Execution oe Decree — 
Invalid Sales — Decrees barred by 
Limitation . I L. E. 7 Gale. 91 
I. Xi. R. 11 Gale. 376 


CIVIL PROCEDURE CODE, ACT XIV 
OE 1882 (ACT X OE 1877)— contd. 

s. 316 — concld . 

See Sale in Execution oe Decree— 


Certificate of sale. Application 

for — Court Fees Act, 1870, s. 6. An application 
by an auction-purchaser for a certificate of sale 
need bear no stamp, since by s. 316 of the Civil 
Procedure Code it is not even required to be in 
writing. Hira Ambaidas v. Tekchand Ambaidas 
I. L. R. 13 Bom. 670 


1. — Benamidar — Transfer of Pro- 

perty Act, s. 43 — Suit by mortgagee for sale on 
a mortgage alleging that the purchaser of part of 
the mortgaged property held benami for the mort- 
gagor. One Ram Sabai mortgaged a house, repre- 
senting himself to be the owner thereof, to Bam 
Narain and others. As a matter of fact, part of the 
house did not belong to Ram Sabai, but to one 
Jaswant Singh. In execution of a money decree 
against Jaswant Singh, the portion of the house 
which belonged to him was sold by auction, and it 
was purchased by Musammat Mohanian, the wife of 
Bam Sabai. The mortgagees brought a suit for sale 
on their mortgage, alleging, as to the portion of the 
house purchased by Mohanian, that it was purchased 
benami for, and was really the property of, their 
mortgagor. Bam Sahai. Held, that, inasmuch as 
the plaintiffs claimed as representatives of the 
alleged beneficial owner, they were precluded by the 
provisions of s. 317 of the Code of Civil Procedure 
from suing for the sale of the portion of the house 
purchased by Mohanian. Uncovenanted Service 
Bank, Ld . v. Abdul Bari, I. L. R. IS All , 461 ; 
Delhi and London Bank Ld. v. Chawdliri Pariah 
Bhaskar, I. L. R. 21 All . 29 ; and Kishan Lai v. 
Garuruddhwaja Prasad Singh, I. L. R. 21 All. 238 , 
referred to. Bam Narain v. Mohanian (1904) 

I. Xi. R. 20 All. 82 

2. . — — Execution of decree. 

— -Suit based on the ground that the certified purchaser 
is not the real purchaser— Benamider, One Habib 
Alam in. execution of a decree for money against 
Masud Alam attached and brought to sale the one- 
third share of Masud Alam in certain house property, 
and it was purchased by Aziz Alam, the son of the 
judgment-debtor. Subsequently the same property 
was again attached and sold at the instance of Habib 
Alam, and this time was purchased by Klruda 


— s. 317— 

See Benami Transaction— Certified 
Purchasers— Civil Procedure Code, 
s. 317. 

See Sale in Execution of Decree — 
Errors in Description of Property 
sold . I. Is. R 27 Bom. 334 


Errors in Description of Pro- 
perty SOLD ; 

I. L. R. 27 Bom. 334 
Purchasers, title of. 

I. L. R. 24 All. 475 



DIGEST OF CASES. 


CIVIL PROCEDURE CODE, ACT XIV 
L OF 1882 (ACT X OE 1877)— could. 

s. 817 — concld . 

Bakhsh. Khuda Bakhsh was obstructed in obtain- 
ing possession of the property, and thereupon 
brought a suit for possession to which he made 
Masud Alain and others, alleged to be eo -parceners 
in the property, parties defendants, but not the 
: auction -purchaser -Azizs Alam. Aziz- Alam was, how- 
ever, added as a defendant under s. 32 of the Code of 
Civil Procedure. Held, that to these facts s. 317 
of the Code was applicable and the suit must be 
dismissed. . Khuda Bakhsh v. Aziz Alam (1905) 
I. L. R. 27 AIL 194 

. V -AiA ■ t....--, _ - : ' ... Execution of Decree 

— Sale in execution — Suit by , Certified Purchaser 
against real purchaser — Plea that the purchase was 
benami for the defendant Held, that s. 317 of the 
Code of Civil Procedure does not debar a person in 
possession of property purchased at an auction 
sale held in execution of a decree, when sued for the 
rents and profits of such property by the certified 
purchaser, from setting up as a defence to the suit 
that the certified purchaser was only a benamidar 
on his behalf, ; Bishan Dial v. Ghazi-ud-din , J. L. 
B. 23 Ail . 1 75, discussed. Ghazi-ud-din v. Bishan 
Dial (1005) . . X, L, K. 27 All. 448 

: 4 , r — ~ — ----- Certified Purchaser 

— Interpretation . The expression “ certified pur- 
chaser 5 5 in 317 s. of the Civil Procedure Code (Act 
XIV of 1882) includes the person standing in the 
shoes of the Court purchaser. Haki Govind v. 
Ramchandra (1906) , . I. L. B. 31 Bom. 61 

6. - - — ----- Joint Decree— Pur- 

chase .at sale in execution by one decree-holder — Suit 
for declaration that property purchased was joint . 
In execution of a joint decree on a mortgage one 
of the decree-holders obtained leave to bid at the 
auction sale and purchased the mortgaged property 
for the exact amount of the decree, namely, the 
mortgage debt, interest and costs. Satisfaction of 
the decree was entered up and a purchaser took 
possession of the property. Held, that s. 317 of 
the Code of Civil Procedure did not preclude the 
other joint decree-holder from suing for a declara- 
tion that the property so purchased was the joint 
property of himself and the actual purchaser. 
BodJi Singh Doodhooria v. Ganesh Chunder Sen , 
12 B. L. R. 317 , referred to. Achhibar Dube 
v. Tapasi Dube (1907) . I. Xi. B. 29 AIL 557 

. 6, — — — — When applicable — 

Purchase made by a member of joint Hindu family — 
Plea that purchase was made on behalf of family. 
When property is purchased at a Court sale in the 
name of one of the members of a Hindu family 
which is alleged to be a joint family and it is alleged 
that the purchase was made on behalf of the family ; 
Held, that s. 317 of the Code of Civil Procedure, 
1882, has no application to such a case. The object 
of s. 817 is to check benami purchases. Hakx 
8mm Shir Singe (1909) 

■„ GJ r X«,’E # 31 AH. 282 


CIVIL PROCEDTTBE CODE, ACT XIV 

OE 1882 (ACT X OE 1811)—contd. 

■ s. 318. 

See Bengal Tenancy Act, s. 13. 

7 C. W. 1ST. 591 
See Execution op Decree. 

I. L. B. 29 All. 463 

See Resistance or Obstruction to 
Execution op Decree. 

I. L. B. 30 Calc. 710, 
See Specific Relief Act (I of 1877). 

12 O. W. H*. 694 

1, Limitation Act 

(XV of 1877), Sch. II, Art. 178 — Execution .of 
decree — Limitation — Terminus a ; quo. Although 
the grant of a certificate is a necessary preliminary 
to an application under s. 318 of the Code of Civil 
Procedure, such application will be barred under 
Art. 178 of the second schedule to the Limitation 
Act, 1877, if not made within three years of the date 
of the certificate, that is to say, the date of the 
confirmation of sale. Basapa v. Marya, I. L. JR. 3 
Bom. 433, and Kashinath Trimbalc Joshi v. Burning 
Zuran, I. L. R. 17 Bom. 228, dissented from. 
Petition of Kishen Singh, All. Weekly Notes (1883) 
262, referred to. Ranjit Singh v. Baldeo Singh 
(1908) ... I. L. R„ 30 AIL 390 

2. — — — — Limitation v . Act 9 

Act XV of 1877, Sch. II, Arts. 1/8, 179— Applica- 
tion under s. 318 of the Code of Civil Procedure not an 
application for execution and falls within Art. 178 , 
Sch. 11 of the Limitation Act. An application by a 
decree-holder, under s. 318 of the Code of Civil 
Procedure, to be - put in possession of property 
purchased, by Mm at sale in execution is not an 
application for execution of the decree and, for 
purposes of limitation, falls within article 178 and 
not within article 179 of schedule II of the Limita- 
tion Act. Such application is barred when presen- 
ted more than three years after the grant of a 
certificate of sale. Muttia Appasami, I. L. R. 13 
Mad. 504, considered. Sultan Sahib Marakatar 
v . Chidambaram Chettiar (1908) 

I. L. B. 32 Mad. 136 

— — 1 ss. 318 and 385 — Execution of 

decree — Sale — Auction-purchaser obstructed by a 
third, party — No application under s. 335 presented 
within 30 days, but fresh application under s, 818 — 
Application barred— Limitation Act (XV of 1877) 
Sch. II, Art. 167. Certain purchasers at a sale of 
immoveable property in execution of a decree 
applied under s. 318 of the Code of Civil Procedure 
for delivery of possession of the property 
purchased, but resistance was offered, according 
hr the amin, by, some' third ' ' persons:, to their 
being put into possession. The purchasers did 
not thereupon make any application for an 
enquiry under s. 335 of the Code, but after 
the expiry of the period of limitation for such an 
application, put in a fresh application for delivery 
of possession. Held by Airman, J. (Knox, J., 
duMtante), that no such application wovjd lie, but 


1889 ) 


DIGEST OF CASES. 


( 1890 ) 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OP 1877 )— could. 

ss. 318 and 335 — conoid. 

the auction-purchaser must bring a separate suit to 
determine his right to the property. Muttia v. 
Appasami, I. L. R. 23 Mad. 504, and Narain Das 
. v. Hazari Lai , 1. L. R. 18 All. 288 , distinguished. 
VinayJcrav Amril v. Devrao Govind , /. Z. I?. 11 
Bom. 473 , followed. Kesri Narain v. Abttl 
Hasan (1904) . . I. L. R. 28 All. 385 

s. 319. 

$ee Execution . 13 C. W. IN. 694 

See Specific Relief Act fl of 1877), s. 9 
12 C. W. "N. 884 

s. 320. 

See Collector . I. L. R. 11 Bom. 478 
I. L. R. 9 All. 43 
I. L. R. 18 All. 1 
See Execution of Decree — Execution 
by Collector . I. L. R. 25 All. 167 
I. L. R. 30 All. 192 
See Execution of Decree — Transfer of 
Decree for Execution and Power 
of Court, etc. I. L. R. 7 Bom. 332 
I.L. R. 7 All. 407 
I. L. R. 3 Bom. SOI 
1. 1*. R. 11 Bom. 478 
See Limitation Act, 1877, Sch. II, 
Art. 14 . . X. L. R. 24 All. 467 

See Rules made under Acts. 

I. L. R. 15 Bom. 322 
I. L. R. 12 All. 564 
I.L. R. 2 3 Bom. 531 

• Execution of decree — Pro- 

perty to be sold ancestral in pari only — Transfer of de- 
cree to Collector — Notification ( Local Government) No. 
871 , dated August 31st , 1880. Held , that where the 
Civil Court is satisfied that the land which is ordered 
to be sold or any portion of it is ancestral, it should 
transfer the decree for execution to the Collector 
so far as regards ancestral land only. Ahmad 
■Ghaus Khan v. Lalta Prasad (1906) 

I. L. R. 28 All. 631 

, ss. 320, 310A, 244 — Execution 

■of decree — Sale by Collector — Application to Court 
by judgment-debtor to set aside sale — Refusal by the 
Court— Appeal-Collector' $ power— Rules 16 and 
17 of tne Local Rules and Orders made under 
enactments applicable to Bombay. A decree 
having been transferred to the Collector for execu- 
tion under s. 320 of the Civil Procedure Code (Act 
SXV of 1882), he sold certain properties. There- 
upon the judgment-debtor applied to the Court 
for the setting aside of the sale under s. 310A of 
the Code. The Court refused to set aside the sale 
on the ground that there was another decree-holder 
who had taken action under s. 295 of the Code, and 
that it was incumbent on the judgment-debtor to 
pay into Court a sum sufficient to answer his claim. 
On appeal by the judgment-debtor, the Judge 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— contd. 

— ss. 320, 310A, 244— concld. 

dismissed the appeal on the ground that no appeal 
lay. Held , on second appeal by the judgment- 
debtor, that the order was appealable. An appeal 
lies from an order under s. 310 A of the Code where 
the case falls under s. 244 (c). Murlidhar v. 
Anandrao , 1. L. R. 25 Bom. 418 , qualified. A 
question under s. 310 A of the Code may be one 
relating to execution, discharge or satisfaction of 
the decree or to the stay of execution thereof. 
“ When a question has arisen as to the execution, 
discharge, or satisfaction of a decree between the 
parties to the suit in which the decree was passed, 
the fact that the purchaser, who is no party to the 
suit, is interested in the result, has never been held 
a bar to the application of the section, i.e., s. 244.” 
Prosunno Coomar Sanyal v. Kasi Das Sanyal , L. R. 
19 I. A. 166 , applied. S. 310 A of the Code applies 
even if the execution proceedings be referred to the 
Collector, who has no power to set aside a sale 
under the provisions of the Code. There is nothing 
in the section which precludes the Court from 
setting aside the sale merely because it had been 
confirmed. As s. 310x4 prescribes that the Court 
shall pass an order setting aside the sale whenever 
its provisions are complied with, the order refusing 
to set aside the sale reversed. Pita v. Chunilal 
(1906) . . . I. L. R. 31 Bom. 207 


ss. 320, 325A — Ancestral property — 

Execution of decree — Property taken under manage- 
ment by the Collector — Disabilities of the proprietor 
pending term of management. In pursuance of 
the power conferred upon him by rules framed 
by Government under s. 320 of the Code of 
Civil Procedure, the Collector sanctioned a lease 
of certain zamindari property of the judgment- 
debtor for a period of seventeen years, the lease 
being executed in the name of the judgment- 
debtor but with the permission of the Collector. 
Held, that the disabilities imposed by the first 
paragraph of s. 325 A of the Code affected the 
judgment-debtor during the pendency of such 
leases. Semble : that such disabilities ’ continued 
so long as any of the debts for the satisfaction of 
which the judgment-debtor 5 s property was taken 
under management by the Collector remained un- 
paid. Ganga Prasad v. Gang a Bakhsh Singh 
(1907) . . . I. L. R. 29 All. 415 


— s. 322 (a), (b) and (d). 

See Madras Court of Wards Regu- 
lation . I. L. R. 28 Mad. 489 

— ss. 322, 322 A., and 322B. 

See Execution of Decree — Execution 

by Collector I. L. R„ 18 All. 313 
■ I. L. R. 20 All. 428 


ss. 320, 323. 

See Gujarat Talukdars Act. 

I.|L. R. 33 Bom. 443 


( 1892 ) 


( X 891 ) DIGEST OFFGASES. 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877) — ContL 

■ ss. 325 A, 328— Execution of de- 
cree — Limitation- — Execution as to immoveable pro- 
per ty of judgment-debtor stayed by reason of such pro- 
perty being in charge of the Collector . lhe plaintiffs 
obtained in 1874 a decree for money against the 
defendant. In 1879, by an order under s. 326 
of the Code of Civil Procedure, the immoveable 
property of the judgment-debtor was placed 
under the i management of the Collector. 
Before this order was made, and during 
the j period when the judgment-debtor’s proper- 
ty was in charge of the Collector, various 
applications for execution were made by the decree- 
holders. Finally, in 1896, about ten years after 
the last preceding application, the decree-holders 
applied for execution of their decree shortly after 
the property had been released by the Collector. 
Held, that, as regards the immoveable property of 
the judgment-debtors, against which execution was 
sought, the application was not barred by limitation, 
inasmuch as the decree-holders had no remedy by 
execution against that property until the Collector’s 
management had ceased. Girdhar Das v. Kar 
Shankar Prasad . . I. L. R. 20 All 383 

- s. 328 (1859, s. 244). 

See Execution of Decree — Execution 
by Collector . I. L. R. 18 All. 313 

See Execution of Decree — Stay of 
Execution . I. L. R. 2 All. 858 
I.L. R. 9 Calc. 290 

1. — Arrangement leaving pro- 

perty in execution in possession of judg- 
ment-debtor — Act VIII of 1859 , s. 244. S. 244 of 
Act VIII of 1859 admits only of a temporary alien- 
ation of land, and not of an arrangement by 
which possession is left with the judgment-debtor 
subject to a payment by yearly instalments. 
Kashee Lal v . Ameer Jan . 2 355T. W . 347 

2. Arrangement for instal- 

ments extending over twelve years — Where 
a Collector recommended that the lands of a judg- 
ment-debtor should he exempted from auction sale, 
and that the judgment-debt should he satisfied by 
money instalments extending over a period of 
twelve years, and. the Judge, on the matter being 
referred to the Civil Courts for sanction and a pproval, 
in sending the proceedings to the Munsif, intimated 
that the arrangement was a proper one, and the 
Munsif in his order referred to this opinion of the 
Judge : Held, that the recommendation of the 
Collector should have been dealt with by the Court 
executing the decree in the exercise of its own 
judgment, and not in deference to the opinion 
expressed by the Judge, who exceeded his jurisdic- 
tion in interf eriu g in the matter. The arrangement 
proposed by the Collector was not one which could 
be proposed or accepted under the terms of s. 244 
of the Civil Procedure Code. Muttra Pershad v. 
Rampershab ' * . , 61. W. 39 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— contd. 

s. 328(1859,s.226). 

See post, s. 331 . 13 C. W. X. 724 

See Judicial Proceeding, offence in 
THE COURSE OF I. L. R. 32 Calc. 387' 


X. —Execution of Decree 

— Resistance or obstruction by person other than the 
judgment-debtor — Investigation of claim— Nature of 
investigation. A Court investigating, under the 
provisions of s. 331 of the Code of Civil Procedure, a 
claim to property sought to be taken in execution of 
a decree is not confined to the mere question of 
possession, but is bound to decide on the title to the 
property in dispute. Moulahhan v. Qorihhani , 
I. L. R. 14 Bom. 627 ; Bapujirao v. Fatesing Shahajl 
Bhosle, I. L. R. 22 Bom. 967 , and Rucha Rai v. 
Purmeshur Dyal , 2 All H. C. 252 , followed. Mabif 
Rai v. Dwarka Rai (1905) . I. L. R. 27 All. 453 

2. Chap. XIX, prov, H — . Decree 

for possession — Execution of decree — Obstruction — - 
Application for removal of obstruction numbered 
and registered as suit — Adverse possession — Limita- 
tion. On the 1st June 1889 defendant’s husband 
Vishnu sold certain land to Vithal and passed to him 
a rent-note the period of which expired on the 20tli 
March 1890. Subsequent to the expiry of that 
period, Vishnu, and after his death his widow, the 
defendant, continued in possession. Afterwards 
the plaintiffs, to whom the land had been sold,, 
having obtained a decree for possession against the 
sons of Vishnu, Vishnu’s widow, Kashibai, caused 
obstruction to delivery of possession in execution of 
the decree. The plaintiffs, thereupon, on the 22nd 
January 1902, applied for the removal of the 
obstruction and the Court, on the 26th July 1902, 
ordered that their application be numbered and 
registered as a suit between the decree- holders as 
plaintiffs and the claimant as defendant under s. 331 
of the Civil Procedure Code (Act XIV of 1882), 
Chapter XIX, prov. H. Held , reversing the decree 
of the lower Appellate Court, that the suit was not 
time-barred. The claimant was not entitled as 
against the decree-holders to count the ■■time up to 
the 26th of July 1902, when the application was 
numbered as a suit, as the period of his adverse 
possession ; for it had ended prior to the 20th March 
1890, by reason of the proceedings under prov. H 
of Chapter XIX of the Code of Civil Procedure, 
initiated on the 22nd of January, 1902. Krishna ji 
v. Kashibai (1906) . I. L. 3Et. 30 Rom. 115 


See Resistance or Obstruction to- 

Execution of Decree. 

_ ss. 328-335. 

See Resistance or Obstruction to 

Execution of Decree. 

s. 331. 

See Resistance or Obstruction to 

Execution of Decree. 


{ 1893 ) 


DIGEST OF CASES. 


( 1894 } 


CIVIL PROCEDURE CODE, ACT XIV 

OF 1882 (ACT X OF 1877)— concld. 

* s. 331 — concld . 

3. Decree for delivery 

of possession of immoveable property — Obstruction 
to delivery by the third party in good faith — His 
remedy . S. 331 of the Civil Procedure Code con- 
templates an application by the decree-holder ; and 
a third party resisting the delivery of possession of 
property to a decree -holder cannot apply for the 
investigation of his claim under this section, but 
may do so under s. 332 of the Code, after he has 
been dispossessed. Sukhan ' Singh v. Baij Nath 
Goenka (1907) . . . 12 C. W. 3ST. 115 

4. Civil Procedure 

Code ( Act XIV of 1882), ss. 328 , 331, 335, 562 , 622— 
Hesistance to execution — Limitation — Appeal. A 
decree-holder who is resisted in the execution of a 
decree for ejectment may apply for possession 
again and if again resisted may complain against 
the second resistance. Where an application 
under s. 328, Civil Procedure Code, was resisted 
and the opposite party put in a written statement 
and the application was ultimately dismissed on the 
preliminary ground of limitation : Held, that the 
order cannot be considered merely as an order 
refusing to register a plaint but has the same force 
as a decree and is subject to the same conditions as 
to appeal or otherwise as a decree, and an order by 
the District Judge on appeal reversing the order of 
the first Court on the preliminary point and remand- 
ing the application for trial on the merits is an order 
under s. 562, Civil Procedure Code, and an appeal 
lies to the High Court against such an order. 
Baranagore Jute Factory Co., Ld. v. Raj 
Kumar Rai (1909) . . 13 C. W. N. 724 

s. 332 (1850, s. 230). 

See Onus of Proof — Possession and 
Proof of Title. 

See Resistance or Obstruction to 
Execution of Decree. 

application under — 

See Court- fees — Act XXVI of 1867. 

4 B. L. R. F. B. 94 

Order rejecting application 

under — 

See Appeal — Orders. 

2 B. L. R. A. C. 303 note 
W. R., 1884, Mis. 24 
1 W. R. 140 
5 Mad. 183 
13 W.R. 264 
21 W. R. 39 
I. L. R. 10 Mad. 127 
I. L. R. 21 Bom. 392 
I. L. R. 22 Gale. 830 

s. 335— 

See Limitation Act, 1877 — 
s. 7 and Sch. II, Art. 11. 

I. L. R. 20 Bom. 730 

Sch. II, Art. 11. 

I. L. R, 26 Bom. 146 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877 )—contd. 

- — ■ s. 335 — conid. 

See Resistance or Obstruction to 
Execution of Decree. 


1. — Resistance to 

purchaser by person other than judgment-debtor — 
Order intended to become final , unless suit instituted — 
Refusal by Court to make order — Limitation Act (XV 
of 1877), Sch. II, Art. 11 — Suit by person against 
whom order relating to possession is passed. The 
order contemplated by s. 335 of the Code of Civil 
Procedure (when a purchaser has been resisted 
by any person other than the judgment-debtor) is 
one which will become final and conclusive, unless 
the party, against whom it is passed, institutes a suit 
(within a year, under Art. 11 of Sch. II of the 
Limitation Act) and obtains an adjudication in his 
favour. If the Court declines to pass an order under 
s. 335, deeming it best that the purchaser should 
be referred to a separate suit to enforce his 
purchase, Art. 11 has no application. Meeru- 
din Sahib v. Rahisa Bibi (1904) 


2 0 Execution — Pos- 

session by receipt of rent — Tenant — Sale — Decree — 
Objection to sale — Dispossession of third party in 
execution — Claimant to possession by receipt of rent 
from judgment- debtor — High Court. An application, 
under s. 335 of the Civil Procedure Code, so far as 
it may purport to be made on behalf of the judg- 
ment-debtor, cannot be entertained. The term 
* possession * in s. 335 of the Civil Procedure Code 
is not restricted merely to tangible or physical pos- 
session, but includes constructive possession or 
possession in lav/ by receipt of rent or otherwise ; a 
person alleging that he was in possession through 
his tenant, who had. been ousted from the land by 
the delivery of possession to the purchaser, is en- 
titled to make an application under that section. 
Kisori Lai Gossami v. Lala Shib Lai , 1 C. TP. N. 
343, and Ibrahim Mullick v. Ramjadu Rahs7iit 9 
I. L. R. 30 Calc. 710, discussed. But a person 
alleging that he was in possession by receipt of rent 
from the judgment-debtor cannot get any relief 
under s. 335 of the Civil Procedure Code. When a 
Court, upon an erroneous view of the scope of a 
section of the Code, applies it to a case to which it 
has no application, it acts without jurisdiction. 
Shivanathaji v. Joma Kashinath, I. L. R. 7 Bom . 
341 ; Nusserwanj i v. Meet Mynoodeen , 6 Moo. I . A. 
134 , and Jagodanund Singh v. Amrit Lai Sircar , 
I. L. R. 22 Calc. 767, referred to. An order based 
upon and inseparably connected with another 
order, which is made without jurisdiction, and 
. having the effect- of- making a section of the Code 
practically inoperative, is one made in the illegal, 
exercise of jurisdiction. Mohunt Bhagwan Rmminu f 


See Sale in Execution of Decree- 
Mortgaged Property. 

I. L.R.29 Calc. 25 


I. L. R. 27 Mad. 25 


3 n 2 



DIGEST OF CASES, 


CIVIL PROCEDURE) CODE, ACT XIV 
OE 1882 (ACT X OE 1877)— contd. 


CIVIL PROCEDURE CODE, ACT XIV 
OE 1882 (ACT X OE 1877)— contd. 


s. 885 — contd. 


Das v. Khettermoni Dassi, 1 C. IF. N. 647 , referred 
to. Bra jabala Devi v. Gurudas Muddle (1906) 

I. L. R. 33 Calc. 487 


4. — Limitation Act 

(XV of 2877), Sch. 11, Art. 11 — Purchasers at 
Court-sale — Obstruction to delivery of possession — 
Obstructor manager of joint family consisting of 
minors-— Partition between obstructor and minors — 
Allotment of the property to the share of minors — 
Withdrawal of the obstructor by default without 
notice to minors-— Design on the part of the obstructor 
— Order awarding possession to purchasers— Suit by 
minors to recover possession— Limitation. Certain 
purchasers of lands at a Court-sale applied to be 
put in possession of the property, but the delivery 
of possession was obstructed by one V who was the 
manager of a joint family consisting of himself and 
his two minor step-brothers. While the obstruc- 
tion proceedings were pending a farlchat or settle- 
ment on partition had been arrived at between the 
obstructor and his two minor step-brothers and 
the lands had fallen to the share of the minors. 
V thereupon designedly withdrew from the obstruc- 
tion-proceedings by allowing them to be dismissed 
for default, without giving notice of his abandon- 
ment to the minors, and an order was passed award- 
ing possession to the purchasers in the absence of 
any appearance by F. The order was passed on 
the 6th August 1898. The farlckat or settlement on 
partition, which for its validity required the sanc- 
tion of the Court, had never received that sanction 
and it was subsequently set aside at the instance of 
the plaintiffs. In the year 1903 the plaintiffs, that 
is, the step-brothers of V, to whom the lands had 
been allotted, brought a suit to recover possession 
of the lands. Both the lower Courts held the suit 
to he barred under Art. 11, Seh. II of the Limita- 
tion Act (XV of 1877). Held, on second appeal by 
plaintiff, that the suit was not time-barred under 
Art. II, Sch, II of the Limitation Act (XV of 1877) 
as the minors were not “ efficiently represented. 55 


s. 335 — concld. 


PadmaJcoVinayaJc Joshi v. Mahadev Iiishna J oshi, 
1. L. B. 10 Bom. 21, followed. The withdrawal of 
F by default from the obstruction-proceedings was 
designed by him (as appeared from the circum- 
stances) in order to deprive the minors of an oppor- 
tunity of being heard. The minors had no oppor- 
tunity of protecting their interest, which F had 
abandoned without notice to them or to any one on 
their behalf. Shidapa v. Venkajx (1908) 

1 1. Is. R. 32 Bom. 404 


— ss. 835, 344. 

See Mortgage . I. L. R. 31 Calc. 787 


s. 336. 


See Attachment— Attachment of Per- 
son . . I. L. R. 7 Calc. 19 

I. Is. R. 11 Calc. 527 
I. L. R. 8 Mad. 276, 503 
I. L. R. 16 Calc. 85 
I. L. R. 9 Mad. 99 


See Execution * of Decree — Transfer 
of Decree for Execution. 

a. Xi. R. 26 Mad. 258 


See Insolvency — Insolvent Debtors 
under Civil Procedure Code. 

I. L. R. 25 Mad. 724 


See Surety — Liability of Surety. 

I.L. R. 13 All. 100 
■ I. X». R. 14 Calc. 757 
I. Is. R. 15 Calc. 171 
I. Is. R. 16 All. 87 
I. L. R. 19 Bom. 210 
I. L. R. 24 Mad. 560, 637 
I. L. R. 28 Mad. 806 


Discharge of Surety. 

I. Is. R. 28 Mad. 366 


Insolvency — Security for 

filing application by judgment-debtor to he de- 
clared insolvent. The petitioner gave security 
for one Aziz, who had been arrested in execution 
of a decree. He deposited a sum of money in 
Court on condition if an application which was 
to be made by Aziz within a time specified to be 
declared insolvent was rejected on any ground 
whatever, the amount deposited w r ould be paid to 
the decree-holder. The judgment-debtor duly 
presented his application for a declaration of insol- 
vency, but before any order could be passed on it 
he died. Held, that the condition of the security 
was not fulfilled, and the decree-holder was not 
entitled to the money deposited by the surety. 
Krishnan Nayar v. Ittinan Nayar, 1. L. B. 24 
Mad. 637, referred to. Ashiq Ali v. Moti Lal 
(1907) . . . I. L. R. 29 All. 466 


s. 337- 


See Warrant of Arrest — Civil Cases. 

0 C. W. 3ST. 84 


•• 8. J — — Dismissal for de- 

fault— Limitation Act (XV of 1877) Sch. II, Art. 11. 
An application under s. 335 of the Code of Civil 
Procedure was dismissed for default, on the peti- 
tioner applying to withdraw his petition for want 
of evidence, the opposite party being present. In a 
suit by the petitioner for possession of the property, 
the subject of the above application, the defendants 
pleaded limitation under Art. 11 of Sch. II to the 
Limitation Act. Held, that there was no enquiry 
within the meaning of s. 335, and that consequently 
the order made was not conclusive and the suit was 
not barred by the special limitation of one year. 
It is a condition precedent to passing an order 
under s. 335, so as to make it conclusive unless a 
suit is brought within one year, that the Court shall 
enquire into the matters of resistance, etc. Sarat 
Chandra Bisu v. Takini Prasad Pal Chowdhry 
I.L. R. 34 Calc. 491 


( 1897 ) 


DIGEST OF CASES. 


( 1898 ) 


CIVIL PROCEDURE CODE, ACT XIV 

OF 1882 (ACT X OF 1877)— conid. 

s. 837A. 

See Appeal — Decrees, 

I. L. R. 21 Mad. 89 

See Arrest — Civil Arrest. 

I. L. R. 22 Born. 781, 981 
2 C. W. H. 588 

s. 389 (1859, s. 278). 

See Subsistence Money. 

s. 841 (1859, s. 278). 

See Arrest — Civil Arrest. 

I. L. R. 26 Bom. 652 

See Attachment — Attachment op Per- 
son . . I. L. R. 7 Bom. 108 

I. L. R. 8 Mad. 21, 503 
I. L. R. 12 Gale. 852 
I. L. R. 20 Calc. 874 
I. L. R. 23 Calc. 128 

See Contempt op Court — Contempts 
Generally . I. L. R. 4 Calc. 655 

See Subsistence Money. 

1. Release of judgment-deb- 

tor — Confinement in Court-house . Where the 
warrant of committal to jail has been made out, the 
discharge of the defendant whilst in confinement in 
the Court-house, for non-payment of the instalment 
of subsistence allowance, is a discharge from jail 
within the meaning of s. 341 of the Code of Civil 
Procedure, Act XIV of 1882. Iimapa Shanbhog 
v . Maneshvar Kashi , I. L. R. 9 Bom. 181 

2. — Decree — Execution — Arrest — 

Non-payment of subsistence-money — Discharge — 
Re-arrest. The discharge of a judgment-debtor be- 
fore imprisonment on account of the non-payment 
of the subsistence-money for the debtor is no bar to 
the debtor being re-arrested. Subba v. Venkata 

I. L. R. 8 Mad. 21 

3. Execution of decree 

—Arrest of judgment- debtor— Non-payment of sub - [ 
sistence money — Re-arrest of judgment-debtor not 
barred. A judgment-debtor was arrested in execu- 
tion of a decree against him, but was liberated 
owing to non-payment by the decree-holder of sub- 
sistence money for the debtor. Held , that such 
arrest was no bar to the re-arresting of the judg- 
ment-debtor in execution of the same decree. 
Subba v. P enJcata, I. L. R. $ Mad. 21, followed. 
Habib- ul Rahman v. Ram Sahai ( 1904) 

I. L. R. 26 All. 317 j 
s. 342 (1859, s. 278). 

See Contempt op Court-Contempts 
Generally . I, L. R. 4 Calc. 855 

See Execution of Decree — Effect op 
Change of Law pending Execution. 

I. L. R. 2 Bom. 148 

See Imprisonment . 5 C. W. 'N. 145 
I. L. R. 13 Mad. 141 

See Subsistence Money. 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— contd. 

— s. 344 (1859, ss. 273, 280). 

See Appeal — Orders — Order refusing 
application to be declared insol- 
' VENT . . I. L. R. 27 Bom, 604 

See Insolvency — Insolvent Debtors 
under Civil Procedure Code. 

I. L. R. 25 All. 204 
I. L. R. 25 Mad. 724 

ss. 344-360 (Ch. XX). 

See Deputy Commissioner of Akyab. 

I. L. R. 4 Calc. 94 
See Insolvency — Insolvent- d e b t o r s 
under Civil Procedure Code. 

s. 345. 

See Appeal — Orders— Order refusing- 
application to be declared insol- 
vent . . I. L. R. 27 Bom. 604 

s. 847. 

See Insolvency — Insolvent Debtors 
under Civil Procedure Code. 

5 a W. PT. 91 

s. 349. 

See Attachment — Attachment of Per- 
son . . I. L. R. 11 Calc. 451 

I. L. R. 12 Calc. 652 
I, L. R. 8 Macl. 503 
I. L. R. 12 Bom. 46 

See Security Bond. 

I. L. R. 31 Calc. 688 

See Surety- — Liability of Surety. 

I. L. R. 24 Mad. 637 

s. 350 (1859, s. 281). 

See Insolvency — Insolvent Debtors 
under Civil Procedure Code. 

5 C. W. N. 90, 91 

s. 351 (1859, s. 281). 

See Appeal — Orders. 

I. L. R. 2 Mad. 219 
I. L. R. 4 Calc. 888 
I. L. R. 6 Calc. 168 : 7 C. L. R. 282 
I. L, R. 5 Calc. 719 : 6 C. L. R. 135 
I. L. R. 11 Mad. 136 
I. L. R. 15 Mad. 89 
I. L. R. 23 All. 56 

See Insolvency — Insolvent Debtors 
under Civil Procedure Code. 

5 C. W. K*. 91 

s. 351 (d ) — Insolvency — £4 Any other 

act of bad faith E One II. L., being the servant of 
a trading firm, misapplied moneys of the firm. I lie 
firm obtained a decree against him for the refund of 
some nine hundred and odd rupees, and in execution 
thereof caused II. L. to be arrested. IL L. filed a 
petition praying for a declaration of insolvency. 


< 1899 ) 


DIGEST OF CASES. 


( 1900 ) 


CIVIL PBOCEDTJRE CODE, ACT XIV 
OF 1882 (ACT X OF 1877)— canid. 

s. 351 (d!) — condd. 


Held , that the application must fail, the misappro- 
priation by H. L. of the money of his employers 
amounting to an act of bad faith regarding the 
matter of the application within the meaning of 
s. 351 of the Code of Civil Procedure, cl. (d). 
Copal Das v. Bihari Lai , I. L. R. 17 All . 218 , 
followed. Gaya Din v. Hira Lal (1904) 

I. L. B. 28 A. 517 


. ss. 351 and 352. 


See Pre-emption I. L. L. 27 All. 070 
Rule of Damdupat when 


applicable — Damdupat, if applicable , in insolvency 
proceedings — Practice. The rule of Damdupat exists 
only so long as the contractual relation of debtor 
and creditor exists, but not when the contractual 
relation has come to an end by reason of a 
decree. Proof of a claim in insolvency amounts 
to a decree and the rule of Damdupat would not 
apply to a claim so proved. Moreover, the uniform 
practice of this Court has been not to apply the rule 
of Damdupat in insolvency proceedings. In the 
matter of Haei Lall Mallick (1906) 

I. L. R. 33 Calc. 1269 
s.c. 10 C. W. 35T. 884 

: ss. 351, 355, 357 — Insolvency of 

judgment-debtor — Receiver appointed , but no order of 
discharge. Application by creditor to execute decree by 
arrest of insolvent — Maintainability. S applied to 
the Court of a District Munsif to be declared an 
insolvent. After notice to his creditors amongst 
whom was the present petitioner, the holder of a 
decree against S, the District Munsif passed an order 
declaring $ insolvent. A receiver was appointed 
to take charge of the insolvent’s properties and he 
was put in possession of all of them excepting two 
items, one of which was not included in the schedule. 
The receiver realised assets and made distributions 
among the creditors entitled, but no order was 
passed by the Court either discharging or refusing 
to discharge the insolvent. The present petitioner 
then applied to the Court for the arrest of the 
insolvent in execution of his decree : Held, that in 
the circumstances the insolvent could not be 
arrested. If an insolvent prevents the receiver 
from obtaining possession of his properties or if it 
subsequently transpires that he has committed 
some act of bad faith, then the Court may refuse his 
discharge, under s. 355 of the Code of Civil Procedure. 
Semite: That in such a case it might be open to 
creditors to apply to execute their decrees. Panan- 
gupalli Seetharamaya v. Nanduri Eamachen- 
drttdu (1905) . . I. L. B. 28 Mad, 152 


s* 353. 


See Insolvency— Insolvent Debtors 
under Civil Procedure Code. 

c. W .X. 91 


CIVIL PBOCEDUBE CODE, ACT XIV 
OF 1882 (ACT X OF 1877)— contd. 

s. 357. 

See Insolvency — Insolvent Debtors 
under Civil Procedure Code — Exe- 
cution of Decree. 

I. L. B. 30 Calc. 407 

Insolvency — Execution of decree — 

Limitation. S. 357 of the Code of Civil Pro- 
cedure provides a limitation of its own and in 
substitution for the limitation provided for the 
execution of decrees by the Limitation Act, 1877. 
Lalman v. Gopi Nath . I. L. B. 19 All. 144 

s. 359. 

See Imprisonment, nature of. 

11 C. W. H. 740 


s. 861 


See Abatement of Suit— Appeals. 

I. L. R. 26 Bom. 597 
I. L. B. 25 All. 27 

— s. 302. 

See Abatement of Suit— Appeals. 

I. Ii. B. 25 All. 27 

See Legal Representative. 

11 C. W. N. 1 86 

— — Parties— Death of sole appellant 

— All representatives not brought upon the record 
Abatement of appeal. The sole appellant, a 
Muhammadan, died pending the appeal, leaving him 
surviving a widow, two sons and two daughters. 
The two sons applied to have themselves brought on 
to the record as appellants, but did not ask that 
their mother and sisters should be made parties 
to the appeal. An application to that effect made 
by the respondents was not acted upon by the 
lower Appellate Court. Held, that it was the duty of 
the sons to have brought upon the record, either 
as appellants or respondents, the other representa 
tives of their father, and, as they had not done so, 
the appeal abated. Ghamandi Lal v. Amir Begum , 
I. L. R. 16 All. 211, followed. Haidar Husain v. 
Abdul Ahad (1907) . I. L. B. 30 All. 117 

ss. 363, 582. 

See Appeal, abatement of. 

I. Ii. B. 31 Calc. 487 


— - . ■ — ■ Death of respondent 

pending ■ appeal — Suit for accounts of partnership 
Application for substitution of representative 
made out of time — Limitation Act (XV of 187 7) 9 
Sch. II, Art. 175 ( c ) — Civil Procedure Code ( Act 
XIV of 1882), ss. 363, 582~~Act VII of 1888 , ,9. 66. 
A respondent to whom a sum of money was due 
under the decree of the first Court, died pending an 
appeal to the High Court, and an application to 
have a representative substituted for Mm on the 
record was not made within six months after his 
death, and no sufficient cause was shown for the 
delay. Held , by the Judicial Committee, that the 


( 1901 ) 


DIGEST OF CASES. 


( 1902 ) 


CIVIL PROCEDURE CODE, ACT XIV CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF IQTD—contd. OF 1882 (ACT X OF 1877)— canid. 

- ss. 363, 582— concld. s , 367 (1853, s. 103)— c oiicld. 

nature of the suit being such that the cause of 2 . Dispute as to who 

•action did not survive against the lemainmg tAe Legal Representative of a deceased plaintiff — 

respondents alone, the^ appeal abated under s. Order admitting a person to be legal representative for 

(as amended^ by s. 66 of Act y ll oi 1888) and s. o purpose of prosecuting the suit — Effect of such 

of the Civd Procedure Code (Act XIV of 1882) and orfl r er> S . 367 of the Code of Civil Procedure exn- 

had been rightly dismissed by the High Coni on powers the Court in a case where a dispute arises 

that ground. Raj Chunder Sen v. Gangada ag w ^ 0 p e g a p representative of a deceased 

Seal and Ramghati Dhur v. Raj Chunder plaintiff, to appoint a legal representative for the 

(1904) . ♦ • 1- L> ' W ^ 442 purpose of prosecuting the suit, but the appoint- 

s.e. o G. w. sx. 4k men t of such legal representative is not a determi- 

JLjU xt. Ol XXt ll o mr iacua YxrRir.Tk i a nrn xt ixiiein/1 in -flxi 


s. 304 (1859, s. 101). 

See Limitation— Question of Limita- 
tion . . I. L. R. 12 Calc. 042 

See Parties — Adding Parties to Suits 
— Defendants. 

I. Xj. R. 12 Calc. 042 
s. 305 (1859, ss. 102, 377). 

See Abatement of Suit. 

See Execution of Decree — Execution 

BY AND AGAINST REPRESENTATIVES. 

See Limitation Act, 1877, Arts. 171, 
171A, 171B. 

See Parties— Substitution of Parties — 
Plaintiffs. 

I. L. R. 27 Bom. 102 
I. L. R. 20 Mad. 224 

Appellants. 

I. Xj. R. 26 Bom. 317 

s. 305 — Death of sole Plaintiff — Claim 

of one of the defendants to continue the suit as 
plaintiff — Abatement of suit. The original plaintiff 
sued for redemption of a mortgage executed by 
her father. She claimed as the only unmarried 
daughter of three, arraying as defendants, besides 
tbe mortgagee her surviving married sister and the 
minor children of the second sister, deceased. 
During the pendency of the suit the plaintiff died. 
Held, that the claim being personal to the plain- 
tiff, the suit abated and that the surviving 
sister could not be permitted to carry on the suit 
in substitution for the original plaintiff. Balak 
Puri v. Durga (1907) . I. Xj. R. 30 All. 49 

s. 307 (1859, s. 103). 

See Parties — Substitution of Parties 
— Plaintiffs . I. Xj. R. 27 Bom. 102 

1. — Legal Representative— Dispute 

as to claim to represent deceased plaintiff. Per Curiam 
(Shepherd and Best, JJ.). A dispute within the 
meaning of Civil Procedure Code, s. 367, need not 
be between persons claiming to represent the 
•deceased plaintiff, Subbayya v. Saminadayyar 

I. L. R. 18 Mad. 490 


s. 367 (1859, s. 103)— concld. 

2. Dispute as to who 

is the Legal Representative of a deceased plaintiff — 
Order admitting a person to be legal representative for 
the purpose of prosecuting the suit — Effect of such 
order. S. 367 of the Code of Civil Procedure em- 
powers the Court in a case where a dispute arises 
as to who is the legal representative of a deceased 
plaintiff, to appoint a legal representative for the 
purpose of prosecuting the suit, but the appoint- 
ment of such legal representative is not a determi- 
nation of any issue, which is properly raised in the 
suit, and particularly (as, for example, in a suit for 
partition of family property) such a. vital issue as 
whether the deceased plaintiff was joint with or 
separate from the rest of his family. Parsotam 
Rao v. Janki Bai (1906) . X. L. R. 28 All. 109 

3. ss. 367, 588 (18) — Dispute as to 

who is the Legal Representative of a, deceased appel- 
lant — A ppeal. Held , on a construction of s. 367 of 
the Code of Civil Procedure that a dispute as to 
who is the legal representative of a deceased ap- 
pellant is not confined to the case of rival claimants 
to represent the deceased. Subbaya v. Saminada- 
yyar, I. L. R. 18 M ad. 496 , followed. Hanwant 
Singh v. Ram Gopal Singh (1908) 

X. L. R. SO All. 348 

s. 368 (1859, s. 104). 

See Abatement of Suit — Appeals. 

X. L. R. 23 All. 22 
I. L. R, 26 Bom. 203 

See Appeal — Orders. 

I. L. R. 25 All. 206 

See Limitation Act, 1877, Sch. XT, Arts. 
171, 171 A, 171B. X. Xi. R. 6 Bom. 26 
X. L. R. 11 Calc. 094 
I.Ii.R. 7 All. 734 
X. L. R. 7 Bom. 373 
X. L. R. 10 Bom.. 083 
X. L. R. 9 All. 118 
X. L. R. 10 All. 260, 284 

See Limitation Act, 1877, Sch. II, Art, 
175C . . I. L. R. 16 Bom. 27 

See Parties — Substitution of Parties — 
Respondents . X. L. R. 4 Bom. 054 
X. Xj. R. 9 Bom. 50 
I. L. R. 8 Mad. 300 
X. L. R. 11 Calc. 094 
X. L. B. 9 Bom. 151 
X. L. R. 9 All. 447 
I. L. R. 10 AIL 223 
X. L. R. 11 All. 408 
7 C. W. IS. 529 
X. L. R. 20 Mad. 230 

See Practice — Civil Cases — Pa rties. 

X. L. XL 30 Calc. 600 


( 1903 ) 


DIGES® OS' CASES. 


( 1904 ) 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877) — contd, 

s. 888 — concld. 

— — Appeal by Guardian , 

abatement of — Laches of guardian, effect of — Appli- 
cation on behalf of minors to restore appeal-— Bight 
io .apply joint and not several— Limitation Act 
{XV of 1877), s. 7. Where two majors and the 
guardian of two minors jointly preferred an appeal 
in which they were jointly interested, and on the 
death of the sole respondent the appeal was allowed 
to abate under s. 368 of the Code of Civil Procedure, 
the minor appellants cannot, on the application of 
another guardian, have the appeal restored and 
proceeded with. Per Davies, J.— * The order of 
abatement under s, 368 of the Code of Civil Pro- 
cedure is absolute, The minors being bound by the 
acts of their guardian, there was no appeal pending 
and the application could not be treated, as an 
application under s. 368 of the Code of Civil Pro- 
cedure to which the provisions of s. 7 of the Limita- 
tion Act might be applied, as s. 368 of the Code of 
Civil Procedure contemplates an appeal pending. 
Even if it could be so considered, the application 
would be barred as the minors were interested 
jointly with others who laboured under no dis- 
ability. Permsami v. Krishna Ayijan, I. L. B. 25 
Mad" 431, followed. Per Subrahmania Ayyar, 

j m On the death of the respondent, the right to 

have his representatives added as parties vested 
jointly and not severally in the appellants, whatever 
may be the nature of their interests in the subject 
matter of the appeal. Periasami v. Krishna Ayyan, 
L L. B. 25 Mad. 431, followed. Part t v. Vabian- 
gattil Raman Menon (1905) 

1. 1*. R. 28 Mad. 859 

_ ss. 808, 582— 

See Appeal, abatement of. 

11 C. W. IT. 504 

1. — — ss, 80S, 582, 587 — Limitation 

Act {XV of 1877), Sch. II, Arts . 175 (c), 178— Art. 

'.'175 (c) applies to applications made in second 
appeals as well cis first appeals. S. 587 of the Code of 
Civil Procedure authorises an application to bring 
in a plaintiff respondent in second appeals and 
extends to such appeals the provisions of ss. 368 
and 582 of the Code of Civil Procedure. Such 
applications, however, are really made under ss. 
368 and 582 and for the purposes of limitation fall 
under Art. 175 (c) of Sch. II of the Limitation 
Act and not under Art. 178. Vakalagadda 
Narasimham V. Vahizulla Sahib (1905) 

I. Ij. R. 28 Mad. 49S 


% 


Limitation Act 


(XV of 1877), Sch. II, Art. 175 C— Application to 
bring on to the record the heirs of a deceased res- 
pondent — Limitation. Held, that Art. 175C of the 
second schedule to the Indian Limitation Act ap- 
plies as well to appeals from appellate decrees as 
to appeals from original decrees. Susya Pillaiv. 
Aiyahannu Pillai, I. L. R. 29 Mad. 529, dissented 
from. Valclcalagadda Narasimham v, Vahizulla 
Sahib, L L. B. 28 Mad . 498 , followed. Madhuban 
Das v. . Harain Das (1907) I. L, R. 29 All. 535 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF ISID-contd. 

s. 371. 

See Appeal . 


13 C. W.N. 338 

- — Limitation Act (XV of 

1877), Sch. II, Art. 175 — Applications for Abatement 
and Revival heard together — Form of order of revival . 
An application for abatement and an application 
for revival of a suit were set down for hearing 
together. The latter was made after six months 
of the plaintiff’s death. Held, that on the Courts 
being satisfied that the legal representative of the 
deceased plaintiff was prevented by sufficient cause 
from continuing the suit, the proper order to pass 
was to declare the suit to have abated and then at 
once pass an order under s. 37 1 of the Civil Procedure 
Code setting aside the abtement and reviving the 
suit. Ram "Protap Chowdry v. Lal Chand 
(1905) . . . . 9 C. W. N. 869 

ss. 371, 582. 

See Legal Representative. 

I. L, R. 36 Calc. 418 


s. 372— 


See Appeal — Orders. 

I. h. R. 24 All. 342, 532 

See Assignment of Chose in Action. 

I. L. R. 24 Mad. 252 

See Execution of Decree — Execution 
against Representatives. 

I. L. R. SO Gale. 901 

See Insolvency — Claims of Attaching 
Creditors and Official Assignee. 

I. Ii. R. 25 Mad. 408 

See Limitation Act . 9 C. W. FT. 883 
See Parties — 

Adding Parties to Suits — 
Respondents ; 

I. L. R. 23 All. 331 

Substitution of Parties — 

Plaintiffs. 

1. L. R. 28 Calc. 171 

See Plaintiff, substitution of. 

I. L. R. 34 Calc. 612 

See Practice — Civil Cases — Parties. 

I. L. R. 30 Calc. 609- 


1 . . 


Construction of. Per Pontifex, 

J . — The words “ pending the suit ” in s. 372 
relate to a suit in which no final order has been 
made. Gocool Chunder Gossamer v. Adminis- 
trator General of Bengal 

I. Xi. R. 5 Calc. 726 : 5 C. L. R. 569 

2. — - — : Meaning of cc other 

cases ” in s. 372 — Mortgage decree — Order absolute 
for sale — Death of decree-holder — Pending suit — 
Application for substitution by legal representatives 
of a decree-holder , if under s. 372 of Civil procedure 
Code. The words “ other cases ” in s. 372 of the- 
Civil Procedure Code mean cases other than those 
specifically mentioned in the previous sections in 


( 1905 ) 


DIGEST OF CASES. 


( 1906 ) 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP I877)—contd. 

s. 872 — concld. 

Chapter XXI. If therefore the preceding sections, 
though they may have dealt with the event of death, 
have dealt so with particular cases only, other eases 
will fall under s. 372. S. 365 of the Civil Procedure 
Code refers to death only as occurring before decree. 
A mortgage suit, even after a decree has been made 
and an order absolute for sale passed, is a pending 
suit until the sale actually takes place, and an 
application made before sale by the legal represent- 
ative of the deceased decree-holder for substitution 
would fall within s. 372 of the Civil Procedure Code. 
Chunni Lai v. Abdul Ali Khan , I. L. R. 23 All. 331 , 
334, referred to. Panna Lai v. Aghore Nath Neogy , 
unreported, decided by Sale, J. on 10th May, 
1893, followed. Bhugwan Das Khettey v. Nil- 
kanto Ganguly (1905) . 9 C.WJ, 171 

— s. 373 (1859, s. 97). 

See Appeal-Decrees. 

I. L. R. 8 AIL 82 
I. L. R. 18 Gale. 322 
I. L. R. 15 All. 169 
I. L. R. 16 All. 19 
I. L. R. 17 AIL 97 
I. L. R. 27 Calc. 362 
4 C. W. TS. 41 

See Appeal — Objections by Respond- 
ent — Withdbawal of Appeal. 

X. L. R. 23 All. 130 

See Execution of Deceee — Application 
foe Execution and Power of Couet. 

I. i. R. 18 Calc. 462, 515, 635 
I. L. R. 15 Mad. 240 
I. L. R. 12 All. 179, 392 
I. L. R. 15 Bom. 370 
I. L. R. 17 All. 106 
L. R. 22 I. A. 44 

See Letters Patent, High Courts, 
1865, cl. 12. I. L. R. 24 Mad. 293 

See Limitation Act, 1877, Sch. II, Art. 
57 . . I. L. R. 31 AIL 429 

See Withdrawal of Suit. 

7 C. W. X. 186 
I. Xj. R. 23 All. 219 
I. L. R. 29 Calc. 239 

1. Suit — Withdrawal 

of suit — Costs, a condition precedent to bringing a 
fresh suit — Rules of the Supreme Court, 1883, Order 
26 — Statement contrary to proprietary interest — 
Evidence Act ( I of 1872), s. 32, cl. 3 — Landlord, 
statement of. Where a suit has been withdrawn 
under s. 373 of the Civil Procedure Code with 
liberty to bring a fresh suit on payment of costs, a 
subsequent suit in respect of the same cause of 
action is not cib initio void, if the costs are not paid 
before its institution. Subsequent payment of 
costs cures the irregularity. A statement by a 
landlord, who is dead, that there was a tenant on 
the land is a statement against his proprietary 


CIVIL PROCEDURE CODE, ACT XIV 

OP 1882 (ACT X OP 1877)— contd. 

s. 373 (1859, s. 97) — conid. 

interests and admissible under cl. 3, s. 32 of the 
Evidence Act (I of 1872). Abdul Aziz Moll a 
v. Ebbahim Molla (1904) I. L. R. 31 Calc. 965 

2. — — Court has power to 

extend Time for Payment of Costs . Where a party 
has been permitted to withdraw from a suit with 
liberty to bring a fresh suit, if he should pay costs 
within a named date under s. 373 of the Code of 
Civil Procedure, the Court has power to extend the 
time for payment, when it is absolutely impossible 
for the party to pay such costs on or before the day 
so fixed. Peria Muthirian v. Kaeappanna 
Muthieian (1906) . I. L. R. 29 Mad. 370 

3. — — Limitation — Suit 

— -Leave to withdraw — Ultra vires — Fresh suit — 
Limitation Act (XV of 1877), s. 14. An order giving 
leave to withdraw a suit and file a fresh suit on the 
same cause of action, on the ground that leave 
under cl. 12 of the Charter to institute it was granted 
by the Registrar, was held to be ultra vires, arid the 
order was regarded as one only directing the plaint 
to be returned to the plaintiff. Robert Watson <& Co. 
v. Rajshai, 13 Moo. 1. A. 160, followed. S. 373 of 
the Code of Civil Procedure does not apply except 
to cases where the suit is properly pending in a 
Court in which the leave was granted. A plaint 
was filed well within the period of limitation, but 
leave to institute it under cl. 12 of the Charter 
was obtained from the Registrar. Under the 
practice laid down by the Court, it was by leave 
withdrawn and, on the same cause, a fresh suit, with 
proper leave, was then and there instituted, but on 
a date when, under the usual circumstances, the suit 
would be barred by limitation. Held, that the leave 
to withdraw was not granted under s. 373 of the 
Code of Civil Procedure ; that, therefore, s. 374 of 
the Code could not operate as a bar to the fresh suit 
and that under s. 14 of the Limitation Act (XV of 
1877) it was not barred by limitation. Ramdeo v. 
Goneshnarain (1908) ” . 12 C. W. H. 912 

4. - Act X of 1859 ■ — 

Suit for Rent — Withdrawal of suit. The provisions 
of s. 373 of the Civil Procedure Code (Act XIV of 
1882) have no application to suits instituted under 
Act X of 1859, which is a complete Code by itself. 
Nilmoni Singh Deo v. Taranath Muhherjee, I. L. IL 
9 Calc. 295 ; Sadai Naik v. Serai Naih, I. L. R. 28 
Calc. 532, discussed and distinguished. Mohunda 
Bullciv Kar v. Bhagaban Chunder Das , I. L. R. 21 
Calc. 514 ; Radha Madhab Santra v. Luhhi Narain 
Roy Chowdhry, I. L . R. 21 Calc. 428 ; Nagendm 
Nath Mullich v. Mathura Mokun Parhi, I . L. R. 18 
Calc. 368 ; Hare Krishna Mdhanti v. Bishnn 
Chandra Mahanti, 7 C. L. J. 426, referred, to. 
Golam Mahomed v. Shibendea Pad a Baker. tee 
(1908) . . . I, L. R. 35 Calc. 990 

s. e. 12 C. W. X. 893 

5. Withdrawal from 

suit — Application for withdrawal with liberty to bring 


( 1907 ) 


DIGEST OF CASES. 


( 19GS ) 


CIVIL PROCEDURE CODE, ACT XIV 
OE 1882 (ACT X OE 1877)-— contd. 

_ s. 373 (1859, s. 97) — concld. 

fresh suit— Costs. S. 373 of the Civil Procedure 
Code (Act XIV of 1882) contemplates a withdrawal, 
not of the suit, hut from the suit, and such a with- 
drawal may be either with or without liberty to 
bring a fresh suit. If a party desires to withdraw 
from the suit with such liberty, then he must apply 
to the Court for permission to so withdraw. Where a 
plaintiff- does not desire to withdraw from the suit, 
unless with liberty to bring a fresh suit, and the 
Court considers that such liberty ought not to be 
granted, the proper course is simply to dismiss the 
application. Mahant Biharidasji v. Paeshotam- 
das (1908) . . I. L. B. 32 Bom. 345 

ss. 373, 374. 

See Jurisdiction I. L. R. 35 Calc. 924 

■ Limitation Act {XV 

of 1877), s. 14 — Cause of like nature — With- 
drawal of a suit with permission to bring another 
— Limitation. On the 15th April 1898, two plaint- 
tiffs, a father and son, hied a suit against two 
defendants to recover damages for an assault which 
took place on the 7th April 1898. The defendants 
pleaded misjoinder of parties and of causes of 
action. On the 14th November 1901, the High 
Court on appeal gave effect to this plea of the. 
defendants, but under s. 373 of the Civil Procedure 
Code gave leave to one of the plaintiffs, whose name 
was struck out, to file, if so advised, a fresh suit in 
respect of his own cause of action. The plaintiff, 
whose name was so struck out, filed this suit on the 
13th February 1902. Held, that the second suit 
-was barred by limitation, for when a suit is with- 
drawn under s. 373 of the Civil Procedure Code, 
with permission to bring a fresh suit, the effect of 
s. 374 of the Code is that limitation is to apply to 
the second suit as if it was the first. Held , also, 
that s. 14 of the Limitation Act did not apply to 
such a ease. Krishnaji Lakshman v. Vital Ravji , 
1. L. R. 12 Bom. 625 , followed. Vaeajlal v. 
Shomeshwar (1905) . I. L. R. 29 Bom. 219 

— _ ss. 373, 412 — Pauper — Suit — With- 
drawal of a suit with permission to bring fresh 
suit — Failure in the suit — Adjudication Court- 
fees, payment of . Where a pauper plaintiff with- 
draws a suit with permission to bring a fresh suit he 
is liable to pay to Government the Court-fees which 
would have been paid by him, if he had not been 
permitted to sue as a pauper. The words “ if the 
plaintiff fails in the suit ” in s. 412 of the Civil Pro- 
cedure Code (Act XIV of 1882) apply to the with- 
drawal of a suit under the provisions of s. 373 of 
the Code. Secretary op State v. Narayan 
Balkrishna (1905) . I. X». R. 29 Bom. 102 

■ — ss. 373, 525. 

See Award . I, Xi. R. 31 Calc. 516 

— — Application to file an 

Award — Arbitration without intervention of Court 
— Withdrawal of such application. When an appli- 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877 y-contd. 

ss< 37 3 S 525 — concld. 

cation has been made under s. 525 of the Civil Pro- 
cedure Code to have a certain award filed in Court, 
which had been made without the intervention of 
the Court, the applicant is at liberty, at any stage of 
the hearing prior to the delivery of judgment and 
preparation of the decree, to withdraw the applica- 
tion under s. 373 of the Code. Gauri Shanker v. 
Maida Kobe 0904)13.^1. L-R. 31 Calc. 516 

JZ ss. 373 and 582 — Partition suit — 

Decree based on an agreement— Appeal by plaintiff 
— Application for withdrawal of suit — Decree 
dismissing appeal — Appeal. A decree for partition 
was passed in the original Court based in part on an 
agreement to which the plaintiff and some of the 
defendants were parties. The plaintiff appealed 
and subsequently purported to withdraw from the 
suit. The Judge in appeal passed a decree dismis- 
sing the appeal, but determining that the effect of 
the withdrawal was to set aside the decree passed 
by the first Court. Some of the defendants pre- 
ferred a second appeal. Held, that when in a 
partition suit defendants have by concession of the 
plaintiff acquired rights which otherwise could not 
have existed, it is not open to the plaintiff, who has 
made that concession, afterwards to annul its 
effect by withdrawing from the suit in the Appellate 
Court. A question having arisen as to whether or 
not the decree of the lower Appellate Court was 
appealable under ss. 373 and 582 of the Civil Pro- 
cedure Code (Act XIV of 1882) : Held, that ss. 373 
and 582 of the Civil Procedure Code do not support 
the conclusion that rights actually vested by the 
decree of the first Court can afterwards be annulled 
by the plaintiff withdrawing of his own free will and 
without permission of the Court. The result of the 
adjudication was that there was a formal expression 
of an adjudication by the lower Appellate Court 
upon a right claimed by the defendants (appellants 
in second appeal) and thus there was a decree within 
the meaning of the Civil Procedure Code from which 
an appeal would lie. Satyabhamabai v. Ganesh 
Balkrishna (1905) . I. L. R. 29 Bom. 13 

ss. 373 and 622 —DekJehan Agri- 
culturists' Relief Act {XVII of 1879) — Civil 
Procedure Code {Act V of 1908), s. 115 — 
Redemption suit — Sale really a mortgage — S. 10 A 
of the DekJehan Agriculturists' Relief Act 
{XVII of 1879) not applicable — Oral evidence 
inadmissible — Application for withdrawal of 
suit — Suit allowed to be withdrawn with 
liberty to bring a fresh suit — Material Irregu- 
larity. Under the provisions of the Dekkhan 
Agriculturists’ Relief Act (XVII of 1879) the 
plaintiffs brought a redemption suit alleging that 
the document, though in the form of a sale-deed, 
was really a mortgage. The suit was not governed 
by s. 10 A of the Dekkhan Agriculturists’ Relief Act 
(XVII of 1879). The defendant contended that 
oral evidence was not admissible to prove that the 
sale-deed was really a mortgage. After the issues 


( 1909 ) 


DIGEST OF CASES. 


( 1910 5 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— contd. 

. ss. 378 and 622 — conoid. 

were framed the plaintiffs applied for withdrawal of 
the suit with liberty to bring a fresh suit on the 
grounds that the different High Courts held different 
views as to the admissibility or otherwise of oral 
evidence and that s. 1QA of the Dekkhan Agricul- 
turists’ Relief Act (XVII of 1879) was not applic- 
able. The Court passed an order for the with- 
drawal of the suit with liberty to bring a fresh suit. 
Held , that the Court acted with material irregularity 
in passing the order. The Court should not allow 
a suit to be withdrawn after the parties are ready 
for trial if such withdrawal may operate to the 
prejudice of the defendant. A plaintiff cannot be 
allowed to withdraw a suit in order that he may 
wait and see if the law is not altered at some future 
date in such a way as to enable him to obtain a 
decree against the defendant who is ready for trial 
and prepared to resist, the claim and certain of 
success on the law in force. Mahipati v. Nathu 
(1909) . . . I. L. R. 33 Bom. 722 

— s. 374 (1859, s. 97). 

See Limitation Act, 1877, Sch. II, art. 
179 — Nature of Application — 

Generally. I. L. R.6 Bom. 681 

I. L. R. 7 All. 359 
25 W. R. 106 
I. L. R. 10 Bom. 62 
I. L. R. 10 All 71 

See Withdrawal of Suit. 

s. 375 (1859 s s. 98). 

See Appeal — Decrees 5 C. W. X. 877 

See Arbitration — Reference or Sub- 
mission to Arbitration. 

I. L. R. 24 Mad. 326 
7 C. W. n. 180 

See Compromise. 

I. L. R. 30 Mad. 421, 478 
See Compromise — Compromise of Suits 
under Civil Procedure Code. 

See Compromise decree. 

13 C. W. NT. 217 

See Hindu Law I. L. R. 31 Mad. 236 

See Practice— Civil Cases — Affidavits. 

1. L. R. 7 Bom. 304 
See Practice — Civil Cases — Consent 
Decree . . 5C. L, R. 464 

See Right of Worship. 

I. L. R. 81 Mad. 236 

See Specific Performance — Special 
Cases . . I. L. R. 13 Mad. 316 

1. Probate of Will by 

consent whether legal — Compromise. No grant of 
probate can be made merely on the consent of 
parties. The Court must itself be satisfied by 


CIVIL PROCEDURE CODE, ACT XIV 

OP 1882 (ACT. X OP 1877)— contd. 

s. 375 (1859, s. 98) — contd. 

admissible evidence that a will propounded is the 
will of the testator. Srimati Monmohini Guha v . 
Banga Chandra Das (1904) . 8 C. W. W. 197 

2. Consent Decree — 

Status of landlord and tenant — Forfeiture clause — 
Suit to enforce forfeiture — Belief against forfeiture. 
When a plaintiff is seeldng to enforce by original suit 
a right to forfeiture contained in a consent decree 
(passed under s. 375 of the Civil Procedure Code 
in accordance with a lawful agreement recorded 
under that section), whereby the status of landlord 
and tenant is established between the plaintiff and 
defendant, the Court in the exercise of its equitable 
jurisdiction is not precluded from granting such 
relief against forfeiture as it might have granted, had 
the status arisen from contract or custom. Per 
Jenkins, G.J. — As under s. 375 of the Civil Pro- 
cedure Code (Act XIV of 1882) the decree was to 
be in accordance with the agreement, it cannot have 
altered the relations of the parties as they existed 
under the agreement. And as it was an incident of 
those relations that the right of forfeiture was 
subject to relief, that incident must still apply when 
those relations are established by a decree passed in 
accordance with the agreement. Per Beaman, J. — 
The difference between a consent decree declaring 
the agreement of parties, and the agreement of 
parties themselves, when the one or the other is 
sought to be afterwards enforced, goes no further 
than this, that in the former case it would not be 
open to a party to question the accuracy of the 
decree, as expressing what at the time was the con- 
tract which had been made. Shirehuli Timapa 
Hegda v. Mahablya, I. L. R. 10 Bom. 435 , dis- 
sented from. Krishnabai v . Hari Govind (1906) 

I. L. R. 31 Bom. 15 

3. 44 Lawful Agree* 

ment or Compromise " — 44 Relates to the suit ''—Com- 
promise in a suit for money by which the agreed 
amount is charged on property is lawf ul and the relief 
by way of charge 44 relates to the suit." The language 
of s. 375 of the Code of Civil Procedure is wide and 
general and does not preclude parties from setting 
their disputes on such lawful terms as they might 
agree to without being restricted to such relief as one 
only of the parties had chosen, to claim in the plaint. 
In a suit for money, where the plaint prays for a 
simple money decree, an agreement, by which the 
parties agree that the amount decreed according to 
the compromise should be a charge on certain pro- 
perties, is 44 lawful ” and 44 relates to the suit ” so as 
to be embodied in the decree. Joti Kuruvetafpa 
v . Izari Sirusappa (1907) 

I. L. R. 30 Mad. 478 

4. Consent Decree — 

Matters outside the scope of suit, if, may he embodied — 
Terms introduced as consideration for relief given — * 
Registration — Registration Act (111 of 187 7), s. 
17 ( i ) — Hypothecation clause in consen 1- decree— 
Whether mortgage or charge — Transfer of Property 



DIGEST OE CASES. 


7 ” . r ~ — — Compromise — Al- 

legation of compromise by one party denied by the 
other-— Court if mU st receive proof of same— Agree- 
went, tf may be verbal— Court-fee. Where, in the 
course of a suit, one party alleges that the dis- 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877)-~corf. 

— — - s. 875 (1859, s, 9S)—conid. 

Act (IV of 2882), ss. 58, 100. In a suit for reco- 
very of money due on b&hi-khata accounts a 
decree was made upon a petition of compromise 
tor the payment by the defendants of a certain 
sum by instalments. The decree further declared 
that certain immoveable properties specified in the 
petition of compromise st shall be hypothecated 
for the realisation of the money and that the 
defendants shall not be able to create any incum- 
brance on the same.” Held, that having regard to 
cl. (1) of s. 17 of the Registration Act" the latter 
clause, even if it amounted to the mortgage, would 
not require registration. Bindesri Naih v. Ganga 
Saran Balm, 2 C. W. N. 129 ; s. c. L. R. 25 LA. 

9 ;1. L. R. 20 All. 171 ; Pranal Annee v. Lalcshnii 
Annee, 3 C. IF. N, 485/ s. c. L. R, 26 I. A. 101 ; 
i v L. R. 22 Mad. 508, followed. RagJiubans Mani 
Singli v. Mahabir Singh, I. L. B. 28 All. 78 ; Patha 
Muthammcd v. Esup Rowther, I. L. R. 29 Mad. 
365 ; Gupta Narain Has v. Bijoya Sundari Petya * 

2 G. W. N. 663, referred to. That the hypotheca- 
tion of immoveable property was the consideration 
for the time allowed for payment of the sum 
decreed by instalment, and thus formed an integral 
and necessary part of the adjustment of the claim 
m the suit ; and the Court did not act contrary 
to the provisions of s. 375 of the Civil Procedure 
~'Ooe, m inserting this clause in the consent decree. 
Birbhadra, v. Rath Kalpataru Panda, 1C. L. J 
388 ; Gurdeo v. Singh Chandrikah Singh , 5 C. L. J. 

distinguished. RagJiubans Mani Singh v 
Mahabir Singh, I. L. R. 28 All. 78 ; Gupta Narain 
Das v. Bejoya Sundari Hebya, 2 C. W. N 663 • 
??Z n< L MMdra Sarlcar v. Nihnadhub Nandi 
a* C.W. N. 485, relied on. Held, further, on the 
construction of the hypothecation clause, that it 
merely created a charge within the meaning of 
s. 100 of the Transfer of Property Act and not a 
mortgage within s. 58. Tancred v. Delagoa Bay and 
East Africa Railway Co., 23 Q. B. D. 239 ; Bur - 
linsan v. Hall, 12 Q. B. D. 347, relied on. The 
question whether any particular term of a petition 
olcompromisG incorporated in a compromise decree 
relates to the suit or is covered by its subject 
matter must be decided from the frame of the suit 
the relief claimed and the relief allowed by the 
decree on adjustment ■ by lawful agreement. The 
mutual connection of the different parts of the relief 
granted by a consent decree is an important element 
tor consideration in each case in deciding whether 
any portion of the relief is within the scope of the 
suit. No hard and fast rule can be laid down and 
each case must be governed bv its own facts. 

Chandra Paul v. Dwauea Nath Paul 
< 1908 > • • • I. L. R. S5 Gale. 867 

s.c. 12 C. W.E.849 


CIVIL PROCEDURE CODE. ACT XIV 
OP 1882 (ACT X OP 1877)— contd. 

s. 375 (1859, s. 98) — contd. 


pute has been compromised and prays for a decree 
on the basis of such compromise, whilst the other 
party denies that there has been a completed 
agreement to compromise, the proper course for 
the Court is to take evidence as to whether a 
compromise was really made between the parties 
or not. There is nothing in s. 375 of the Civil 
Procedure Code (Act XIV of 1882), which requires 
the agreement or compromise mentioned therein 
to be written. It may be written or verbal. 
/in^f DEA Chan3DKA Bubka V . Bindubashini 
< 1909 ) . . . 13 C. W. NT. 1028 

— — Suit for Adminis- 
tration Reference to Commissioner — Parties 

agreeing orally to submit to Commissioner* s decision 
—C om missioner s award — Adjustment of suits, what 
is— Written submission necessanj. 0. he parties to 
a * Nitration suit consented to it being referred to 
the Commissioner to take the usual accounts and 
to determine their respective shares. In the 
usual course, the matter came before the Assistant 
Commissioner for taking accounts, and a large mass 
oi accounts, objections and surcharges were filed 
by the various parties. On appearing before the 
Assistant Commissioner the parties came to an 
understandmg that the matter in dispute should be 
ieit to be decided by the Assistant Commissioner in 
a summary manner without going into formal 
evidence beyond the accounts, objections and 
surcharges filed before him. The 1st and 6th 
defendants with their attorney were present at this 
meeting and after their attorney had agreed to the 
above course .suggested by the Assistant Commis- 
sioner, the Assistant Commissioner himself explained 
to the 1st and 6th defendants in turn his proposal 
and told them that whatever award he made would 
be binding on them, lo this they agreed, the 1st 
aeiendant even saying he would take one rupee if 
that was the sum awarded to him. It was also 
agreed that the Assistant Commissioner should 
draw up his findings in the form of a consent decree 
to be taken by the parties as that would save the 
parties a large sum in costs. At another meeting 
before the Assistant Commissioner the latter 
recorded his findings and then proceeded to draw 
SfJy d «°»* embodying these findings 

therein but the defendants 1 and 6 refused to be 
bound by his decision. Upon application being 
made by the plaintiff that an adjustment of the suit 
might be recorded under s. 375 of the Civil Pro- 
cedure Code on the basis of the Assistant Commis- 
sioner s decision : Held, that there had been no 

itr ; There had been n ° wrftte “ 

submission to arbitration as provided by s. 4 of the 

bad h». Arbltra i tl0n , Act : and ’ oonse< liiently, there 
had been no legal and valid reference to arbi- 
tration and the Assistant Commissioner’s award 

had ^ I?® y r W9 J f." award and nott i“g eke) 

had no legal foundation, and could therefore have, 
no legal consequences. As there had been no re- 
torence to arbitration and no award, there could be 


i 
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( 1914 ) 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877 )—contd. 

s. 875 (1859, s. 98)— concld. 

no adjustment to give effect to under s. 375 of the 
Civil Procedure Code. Samibai v. Premji Pragji , 
I. L. M. 20 Bom. 304 and Pragdas v. Girdhardas , 
I, L. j E. 26 Bom. 76, considered and distinguished. 
Rukhanbai v. Adamji Shaik Rajbhai (1908) 

I. L. R. S3 Bom. 69 

ss. S77, 379. 

Bee Peactice — Civil Cases — Payment 
out of Money deposited in Couet. 

I. L. R. 26 Calc. 766 

_ s. 380 (1859, ss. 34, 35). 

See Security foe Costs — Suits. 

1. s. 380 — Appeal lies from order 

under s. 380, directing a woman to desposit security 
for costs — Such order is a judgment under Letters 
Patent, cl. 15— “ Suit for money," what is. An 
appeal lies against an order passed by a Judge 
sitting on the Original Side of the High Court 
requiring security from a woman under s. 380 of the 
Civil Procedure Code. Such an order is a judg- 
ment within the meaning of cl. 15 of the Letters 
Patent. Seshagiri Bow v. Ashur Jung Aftab Dowla, 
L L. B. 26 Mad. 50 2, followed. Suits, which are 
not exclusively for money, but which will result 
in a decree for money on the relief sought, come 
within the purview of s. 380 of the Civil Procedure 
Code. Sonabai v. Teibhowandas (1908) 

I I. L. R. 32 Bom. 602 

2. . ss. 380, 410— Pauper Plaintiff, 

if can be required to furnish security for defendants 
costs. The provisions of s. 380 of the Civil Proce- 
dure Code cannot apply to the case of a person to 
whom permission has been granted under s. 410 
of the Code to sue as a pauper, as the effect of an 
order requiring such a person to furnish security for 
the defendant’s costs would be to render nugatory 
the order under s. 410. In making an order under 
s. 380 of the Civil Procedure Code against a plaintiff 
who had been permitted to sue as a pauper, the 
Court acted in the exercise of its jurisdiction 
illegally and with material irregularity. Nusse- 
roodeen Biswas v. XJjjul Biswas, 1 7 W. B. 68, relied 
on. Hafiz an v. Abdul Kaeim (1907) 

12 C. W. H. 163 

s. 381 — 

See Re Judicata — Causes of Action. 

I. L. R. 26 Bom. 637 

ss. 383, 384, 385 (1859, s. 175). 

See Commission — Civil Cases. 

1 Hyde 68 
20 W. R. 253 

ss. 383, 386 — Poioer of Courts to 

issue commission — Cases enumerated in sections 
exhaustive — Court may prevent abuse of its process. 
The present appellants obtained a decree against 
the late head of a mutt, and, in execution thereof 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877 )— contd. 

— ss, 383, 386 — concld. 

attached certain gold and silver articles. The 
respondent, the present head of the mutt, who 
had been made a party to the execution proceedings 
as the representative of the deceased, contended, 
that the attached articles were not liable to be sold 
in execution of the decree as they were not assets of 
the deceased, but property belonging to the mutt. 
The appellants thereupon applied to the Subordinate 
Judge to summon the respondent as a witness for 
the appellants. The respondent, who resided 
within the jurisdiction of the Court, then applied 
to the Subordinate Judge to take his evidence on 
commission stating that he was unable, of his own 
personal knowledge, to give any evidence material 
to the questions at issue, and alleging that the 
appellants were insisting on his appearance in Court 
to put pressure upon him to relinquish or com- 
promise his claim, as it was considered derogatory 
to a person in his position to appear in a Court 
as a witness. The Subordinate Judge refused to 
issue a commission. On a revision petition 
being filed, a single Judge of the High Court set 
aside the order of the Subordinate Judge and 
ordered the respondent to be examined on commis- 
sion. On an appeal being preferred under Art. 15 
of the Letters Patent : Held, that an appeal lay. 
Held, also, that the issue of commissions for the 
examination of witnesses by the Courts of this 
country is governed solely by the provisions of 
the Code of Civil Procedure, and s. 386 is exhaus- 
tive, and provides for all the cases in which the 
Legislature intended that it should be competent 
to a Court to issue a commission for the examina- 
tion of witnesses resident within its jurisdiction. 
Held, further, that a litigant’s privilege of taking 
out summonses to witnesses is subject to the control 
of the tribunal, which is called upon to enforce 
their attendance, though such control will be 
exercised sparingly and only in exceptional cases. 
This control is an instance of the authority of every 
Court of competent jurisdiction to prevent abuse 
of its process. In the present case, the appellant’s 
application was not bond fide , and the respondent’s 
attendance in Court was required not for the pur- 
pose of obtaining material evidence but from other 
motives, and the order for the issue of a commission 
was therefore rightly made. Veeeabadran Chetty 
v. Natara Ja Desilkae (1905) 

I. L. R. 28 Mad. 28 

ss. 386, 622. 

See High Court — Powers of Superin- 
tendence . I. L. R. 31 Mad. 60 

s. 387— 

See Commission— Civil Cases. 

7C.W.H. 806 

See Practice — Civil Cases — Commission 
I. L. R. 30 Calc. 934 

ss. 387, 391 (1859, s. 177)— Act 

VIII of 1859, s. 177 — Native Prince or State in 
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CIVIL EBOCEDTTKE CODE, ACT XIV 
OF 1882 (ACT X OF 1877)— eontd. 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877) — eontd . 


— ss. 387, 391 (1859, s. 177 )—concld. 

alliance— Kingdom of Ava. The kingdom of Ava 
was not the territory of a Native Prince or State in 
alliance with the British Government, within the 
meaning of s. 177 of Act VIII of 1859. Aga Mo- 
hammed Jaffer Tehrani v. Mieza Nazirtjlla 

■ 2 B. 3a. R. A. C. 73 : 10 W. R. 385 


ss. 389, 390 (1859, s* 179). 


See Commission — Civil Cases. 

2 B. L. R. A. C. 73 
5 B. R. R. 252 
8 B. L. E. Ap. 102 
I. L. R 28 Gale. 591 
I. L. R. 85 Calc. 28 

ss. 389, 390 — Evidence taken on 


- W VVV JLJ VUrtuViO {J fb 

Commission,:. when evidence in suit — Meaning of 
" forming part record ” in s. 389 , Civil Pro- 
cedure Code. Evidence taken on commission does 
not become evidence in the suit until the same has 
been tendered and read as evidence in the suit by the 
party in whose behalf it has been taken. Dwarka 
Nath v. G wig a Dayi , 8 B, L. B. 102 , Appendix ; 
Nistarini v. Nundo Lai, 3 C. IF. N. ccxxxix, 
dissented from. Kusum Kumari v. Satya Banjan, 
7 C. W. N. 786 , followed. Hemanta Kumaei 
v. Banktt Behaei Sxkdae (1905) 

9 C. W. 35T. 794 

— ss. 392, 393, 398, 399 (1859, s. 

See Ameen. 

See Evidence-Civil Cases— Repoets 
of Ameen and othee Officers. 

See Local Investigation. 

See Right of Suit — Costs. 

I. Xj. R. 4. Mad. 399 
ss. 394, 395 (1859, s. 181). 

See Account, suit foe. 

I. Tt. R. 8 Gale. 754 
I. Xj. R. 7 Gale. 854 
See Appeal — Decrees. 

I. D. R. 12 Gale. 209, 273, 275 
I. Xj. R. 19 Gale. 463 
I. L. R. 18 Mad. 73 
I, Xj. R. 23 Calc. 279 
I. Xj. R. 24 Gale. 725 
1 C. W. 1ST. 374 
See Commissioner foe taking Accounts. 

8 Bom. A. C. 149 
1 Mad. 1, 418 
3 m W. 217 
I. Ii. R. 3 Mad. 259 
19 W. R. 14 
L. R. 1 1. A. 346 
5 G. W. R". 692 

of Decree — Mode of 
Execution— Partition. 

I. L. R. 19 All. 194 


— , ; — s, 395 — Limitation Act , Sch. II , Art 

11 — Suit by person against whom order relating 
to possession is passed. The order contemplated by 
s. 395 of the Code of Civil Procedure (when a pur- 
chaser has been resisted by any person other than 
the judgment-debtor) is one which will become final 
and conclusive, unless the party against whom it is 
passed institutes a suit (within a year, under Art, 11 
of Sch. II of the Limitation Act) and obtains an 
adjudication in his favour. If the Court declines 
to pass an order under s. 335, deeming it best that 
the purchaser should be referred to a separate suit 
to enforce his purchase, Art. 11 has no applica- 
tion. Meerudin Sahib v. Rahisa Bibi (1904) 

I. L. R. 27 Mad. 25 


s. 396- 


See Partition — Miscelleneous Cases, 

5 C. W. 1ST. 128 

— — Stamp Act (II 

of 1899), s. 2 (15) — Decree for partition — Commis- 
sioner’s report — Decree in accordance — Final Order 

Instrument of partition— Stamp. A decree for parti- 
tion passed in accordance with a Commissioner’s re- 
port under s. 396 of the Civil Procedure Code (Act 
XIV of 1882) is a final order for effecting a partition 
passed by a Civil Court and must therefore be stamp- 
ed as an instrument of partition under s. 2 (15) of 
the Stamp Act (II of 1899). Balaram v. Ram- 
krishna (1905) . I. L, , R. 20 Bom. 366 

?• — — Suit for partition 

of immoveable. . property — Commissioner appointed 
to make partition — Court not competent to modify 
Commissioner’ s report. Where in a suit for partition 
of immoveable property a Commissioner has been 
appointed under s. 396 of the Code of Civil Procedure 
to ascertain the shares of the parties, the Court, 
when passing its final decree, must either accept or 
reject the report of the Commissioner in tofo , but is 
not competent to modify it, Shah Muhammad 
Khanv. Hamvant Singh, All Weekly Notes (1898) 
do. Janki Peased v. Gaurx Shahax (1905) 

I. L. R. 28 All. 75 


Partition — Com- 


. , — J- unum/tajiv 

mission to make partition — Issue of commission 
i0 onf , person only. A Court issuing under 
s ; the Code of Civil Procedure a commis- 

sion to. make partition of immoveable property 
not paying revenue to Government cannot legally 
issueuuch commission to one commissioner only. 
Per Richards, J . — But there is nothing to pre- 
vent the parties, to partition proceedings agreeing 
that one commissioner only should be appointed : 
nor does it follow that all the partitions that 
have been made are invalid by reason of the 
iact that only one commissioner has been appoint- 
ed. Mulchand v. Muhammad Ali Khan (1906) 
I. Ij. R. 29 AIL 235 

4. ■— - — — Appointment of 

Commissioner discretionary-Decree, finality of — 
Conduct of Parties. It is not obligatory on the 
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CIVIL PROCEDURE CODE, ACT XIV I 
OE 1882 (ACT X OR 1 ,877)— conW. 

- — s. 396 — conoid. 

Court, in every case in which a decree is made 
for the partition of immoveables not paying 
revenue to Government, to appoint a Commis- 
sioner under s, 396 of the Code of Civil Proce- 
dure ; and such a decree is not, in all cases, to 
be considered pending till action is taken under 
s. 396. Where such a decree, not followed by 
action under s. 396, is treated by the Court and 
the parties as a final decree in execution proceedings 
it is not open to a party subsequently to contend 
that the decree had not become final. Krishna- 
Machariar v. Kuppammal (1908) 

I. L. R. 31 Mad. 540 

88. 397, 649, Ch. XXV— Commis- 
sion-Additional Costs , order for , not entered in 
decree — If enforcible. When after the issue of a 
commission under Chapter XXV of the Civil Proce- 
dure Code, it is found that the work is in excess of 
the amount paid in for the .costs of the commission 
and that the party at whose instance the commission 
was issued is not willing to pay, the only way in 
which the additional costs can be realised is by 
making the amount costs of the suit and entering the 
same in the decree. An order for depositing addi- 
tional costs, when not entered in the decree, cannot 
be enforced. Tadhin Proshad Singh v . Saedar 
Co omae Nabayan Singh (1906) 

10 C. W. 1ST. 234 

s. 399 — 

See Commission — Civil Cases. 

7 C. W. 1ST. 806 

See Practice — Civil Cases — Commission. 

I. L. R. 30 Cale. 934 

s. 401 — Application to file a suit in 

forma pauperis — 44 Other than his necessary wear- 
ing apparel and the subject-matter of the suit ” — 
Construction. The applicant applied for leave to 
file a suit in forma pauperis alleging that after her 
husband’s death, her husband’s brother possessed 
himself of her property including the ornaments 
that she ordinarily was accustomed to wear. She 
sued to recover these ornaments. The Subordinate 
Judge rejected her application on the ground that 
she must have had these ornaments, which she 
had been accustomed to wear. Held , that the 
Subordinate Judge had failed to perceive that the 
point he had to consider was whether the applicant 
at the time at which the application was made 
was possessed of sufficient means to enable her to 
pay the fees prescribed by law for the plaint. The 
words 4 4 other than his necessary wearing apparel 
and the subject-matter of the suit ” in the explana- 
tion to s. 401 of the Civil Procedure Code, 1882, do 
not qualify that part of the explanation which 
requires that the person should not be possessed 
of sufficient means to enable him to pay the fee 
prescribed by law, but only the condition that the 
applicant is not entitled to property worth 11100. 
Krishnabax v . Manohar (1906) 

1 L. R. 30 Bom. 593 i 


i CIVIL PROCEDURE CODE, ACT XIV 
OR 1882 (ACT X OP 1877)— contd. 

ss. 401-415 (1859, ss. 297-310). 

See Limitation Act, 1877, s. 4. 

See Pauper Suit. 

. ss. 402 407, 409, 622— Pauper 

Suit — Maintainability. An application was made 
by a person for permission to sue as a pauper. The 
suit was for construction of a will and other reliefs 
the plaint contained certain allegations upon which 
the plaintiff had a right to sue. The lower Court 
was satisfied that the applicant was a pauper, but 
rejected the application on the ground that he had 
no right to sue expressing its opinion upon 
the merits of the suit itself. Held, that the 
lower Court applied to the matter before him 
a course of enquiry which was entirely foreign to the 
enquiry, which he was called upon to make under 
s. 407, Civil Procedure Code, JDeho Das v. Mohunt 
Ram Sahay , 2 C. W. N. 474, followed. The appli- 
cant was accordingly directed to be allowed to 
sue in forma pauperis. Gopal Chandra Neogy 
v. Bigoo Mistry (1904) . 8 C. ¥, Ef. 70 


— Application for leave 

to sue in forma pauperis — Grounds for dismissing. 
Where application is made for leave to sue in 
forma pauperis, the Court is not bound to give the 
leave, if the allegations made by the petitioner 
are such that, if true, they would show a 
good cause of action. Sankaraeama Ayyar v. 
Subeamania Ayyar (1904) 

I. L. R. 27 Mad. 120 

ss. 407, 408, 409 — Suit in forma 

pauperis. Sub-s. (c) of s. 407 of the Code of Civil 
Procedure does not refer solely to a question of 
jurisdiction. Under it, an applicant must 
make out that he has a good subsisting primd facie 
cause of action capable of enforcement. Kamrakh 
Nath v. Sundar Nath, I. L. R. 20 All. 299, followed. 
S. 409, which provides that 4 4 the Court shall also 
hear any argument which the parties may desire to 
offer on the question whether on the face of the 
application and of the evidence the applicant 
is or is not subject to any of the .prohibitions 
specified in s. 407,” enables the parties to argue the 
question, if they so desire, but does not preclude the 
Courts, if no argument is offered, from considering 
that question. Amirthan v. Alwab Manixkam 
(1904) . . . I. L. R. 27 Mad 37 

s. 410. 


SS. 410, 413, 

See Limitation .’Act, 1877, s. 4, 

I. L. R. 28 Cale, 427 


— s. 403. 

See Transfer of Civil Cases — General 
Cases . I. L. R. 24 All. 356 

— s. 407. 

See Sanction for Prosecution — Power 
to grant Sanction. 

I. L. R. 26' Macl. 656 


See Hindu Law. I. L. R. 30 All. 95 



DIGEST OF CASES. 


CIVIL PROCEDURE CODE, ACT XIV 

OE 1882 (ACT X OE 1877)~~contd. 

1. s. 411 — Civil Procedure Code ( Act 

VIII of 1859), s . 309 — Suit in forma pauperis — 
Successful petitioner-— Charge of Government for 
Court-fees — Crown-debt , priority of, S. 411 of the 
Civil Procedure Code is an enabling section. 
Though it indicates the manner in which the 
Crown may proceed to realise Court-fees of a 
successful pauper plaintiff, which form a Crown- 
debt, it does not preclude the Crown or its repre- 
sentative from urging its prerogative and insist- 
ing on its right to precedence over all other 
creditors. A successful pauper plaintiff attached 
and sold for her costs certain property, other 
than the property in suit, belonging to the 
judgment-creditor. The sale- proceeds were paid 
into Court. The plaintiff’s solicitor applied to 
have his costs paid out of the sale-proceeds. 
The Government Solicitor also applied to have his 
certified Court-fees paid to him out of the fund in 
Court: Held, that the Government Solicitor was 
entitled to precedence and that it was not necessary 
for him to attach the fund before getting payment. 
Secretary of State v. The Bombay Landing and 
Shipping Co., Ld., 5 Bom. II. C. 23 (0. C. J.) ; 
Gunput Putaya v. The Collector of Kanara, I. L. R. ! 
1 Bom. 7; Gulzuri Lai v. Collector of Bareilly , j 
I. L. R. 1 All. 596 ; The Collector of Moradahad v. 
Muhammad Daim, I. L. R. 2 All. 196 ; Ramdasv . I 
The Secretary of State, l. L. R. 18 All. 419 ; and \ 
Bell y. The Municipal Commissioners , I. L. R. 25 j 
Mad. 457 , referred to. Gayanoda Bala Dasee I 
v. Butto Krishna Dass Bairagee (1906) 

I. Lu R. 33 Calc. 1040 
s.c. 10 C. W. IT. 857 j 

2. — Suit in formd j 

pauperis— Court-fee— Property of defendant sold to I 
realize court-fee— Property sold subject to a 

mortgage— Rights of mortgagee. Held , that the 
sale subject to a mortgage of property belong- 
ing to the defendant in suit brought in formd j 
pauperis for the purpose of realizing the court-fee j 
payable to Government by the plaintiff, does j 
not preclude the mortgagee from bringing to sale j 
the same property in execution of a decree for sale I 
as his mortgage. The Collector of Moradabad v. | 
Muhammad Daim Khan, I. L. R. 2 All. 196, j 
overruled. Ganpat Putaya v. The Collector of I 
Kanara, I. L. R. 1 Bom. 7, distinguished. Dost ! 
Muhammad Khan v. Make Ram (1907) 

I. L. R. 29 All. 537 

— ss. 411, 412 — Plaintiff permitted to 

sue. as a Pauper— Compromise— Withdrawal by 
plaintiff * without permission— Success — Failure. 

If a plaintiff, who has been permitted to sue as 
s> pauper, withdraw from the suit without permis- 
sion under s. 373 of the Civil Procedure Code 
(Act XIV of 1882) as the result of a compromise 
by which he obtained a substantial part of the 
relief claimed, he does not succeed in the suit 
within the meaning of s. 411. but he fails in the 
suit within the meaning of s. 412 of the Civil 
Procedure Code. Secretary of State v. Bhagi- 
.batbi Rai (1906) . I. X,. R. 31 Rom. 20 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OE 1877)— contd. 

' a. 416. 

See Secretary of State. 

I. L. R, 27 Bom. 18 

b. 417 (1859, s. 17). 

See ante , ss. 37, 38. 

— s. 418 (1859, s. 26). 

See Plaint — Poem and Contents of 
Plaint. 


s. 424. 


See Bombay City Improvement Act. 

I. Xj. R. 27 Bom, 424 
See Collector . I. L. R, 3 All. 20 
I. Xj. R. 11 Mad. 317 
I. Xj, R. 13 Bom., 343 
See Court of Wards. 

12 C. W. KT. 1065 
See Parties — Parties to Suits — Gov- 
ernment . I. L. R. 9 Calc. 271 
See Public Officer. 

I. Xi. R. 14 Bom. 395 
I. Xj. R. 26 Bom. 809 
See Secretary of State. 

I. L. R. 27 Bom. 189 
See Subordinate Judge, jurisdiction 
of . I. L. R. 21 Bom, 754, 778 
I. L. R. 22 Bom. 170 
See Trespass . I. Xi. B. 36 Calc. 28 

Suit against public officer 


-Notice of action , form of. In a suit against the 
' Deputy Magistrate of A and the Deputy Magistrate 
of B for damages for having in bad faith and mali- 
ciously caused the plaintiff to be confined in hajut, 
the plaintiff served a notice under s. 424 of 
the Civil Procedure Code on the defendants, to the 
effect that the Deputy Magistrate, acting in concert 
with the intention of oppressing the plaintiff, had 
wilfully, improperly; and illegally kept him in 
hajut and thereby caused him injury : Held, that 
the notice sufficiently stated the cause of action 
within the terms of s. 424 of the Civil Procedure 
Code, it not being necessary that a notice under 
that section should be read with the strictness with 
which a plaint should be read in regard to the state- 
ment of the cause of action. Paebutti Ohurun 
Mozoomdar v. Nobin Chundeb Sen 

13 C. Xi. R, 195 
Suit against an officer of 


2 . 


onicer ox 

Government— Bombay Civil Courts (Act XIV of 
1869), 5, 32 — Suit , ex contractu — Notice of suit 
S. 424 of the Civil Procedure Cod© (Act XIV of 
1882), which requires notice to be given to a public 
officer two months before the institution of a suit 
against him, does not apply where the suit is one 
ex contractu. Shahunshah Begum v. Fergus son, I. 
L. R. 7 Calc. 499 , and Maneklal v. Municipal 


( 1921 ) 
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( 1922 ) 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— contd. 

s. 424 — contd. 

Commissioner for the City of Bombay , I. L. R. 
19 Bom. 407 , referred to. Rajmal Manikchand 
v. Hanmant Anyaba I. L. R. 20 Bom. 697 

• 3. Suit against public officer 

in respect of acts done by him in his official 
capacity — Notice of suit — Suit for damages 
against a Public Officer — Trespass — Misjoinder of 
causes of action — Amendment of plaint. The 

plaintiff sued the defendant, a public officer, to 
recover damages for two distinct acts (viz., wrongful 
arrest and trespass) alleged to have been illegally 
and maliciously done by the defendant on two 
different occasions, and claimed one lump sum as 
damages for both the acts ; no permission to 
amend the plaint was asked for in the lower Court. 
On the 21st of October 1895, the plaintiff instituted 
this suit, having on the 18th of September 1895 
served the defendant with a notice under s, 424 
of the Civil Procedure Code (Act XIV of 1882). 
Held, that the former act (viz., the plaintiff’s arrest) 
was an act done by the defendant in his official 
capacity and was clearly of the kind contem- 
plated by s. 424 of the Civil Procedure Code 
under which two months’ notice to the defendant 
would be necessary previous to the institution of 
the suit ; and that the suit was rightly dismissed 
by the lower Court for want of such notice. 
Shahunshah Begum v. Fergusson, I. L. R. 7 Calc . 
499, distinguished. Qucere : Whether the latter 
act (viz., the trespass into the plaintiff’s house), on 
the allegations in the plaint, was an act done by the 
Magistrate in his official capacity, and whether a 
notice under s. 424 of the Civil Procedure Code 
would be necessary previous to suing for damages 
for such an act. Held, further, that as the two acts 
w r ere mixed up together in the plaint and one lump 
sum claimed as damages for both, and as no permis- 
sion to amend the plaint was asked for in the lower 
Court so as to convert the suit into one for damages 
with reference to the trespass only, the plaint 
ought not to be allowed to be amended on appeal to 
the High Court. Jogendra Nath Roy v. Price 
I. L. R. 24 Calc. 584 

4. Suit against the Secretary 

of State for India in Council — Notice — 
Public Demands Recovery Act (Bengal Act VII of 
IS SO), ss. 8, 9, 20 — Sale for default in payment of 
costs of realizing Government Revenue. S. 424 of the 
Civil Procedure Code provides that 4 4 No suit shall 
be instituted against the Secretary of State in 
Council, or against a public officer in respect of an 
act purporting to be done by him in his official 
capacity until the expiration of two months next 
after notice in writing has been, in the case of 
the Secretary of State in Council, delivered to, 
or left at the office of, a Secretary to the Local 
Government or the Collector of the District,” etc. 
The plaintiff had instituted a suit against the Secre- 
tary of State for India in Council to set aside a 
certain sale of the plaintiff’s property (possession 
of which had been given to the purchaser), but had 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— contd. 

s. 424 — contd. 

not given him the notice prescribed by s. 424 of the 
Civil Procedure Code. The first Court (Ameer 
Ali, J.) gave the plaintiff a decree. Held on 
appeal (reversing the decision of Ameer Ali, J.), 
that whether or not the works 44 in respect of an 
act purporting to be done by him in his official 
capacity ” relate only to a public officer and not to 
the Secretary of State, no suit whatever is maintain- 
able against the Secretary of State, unless the notice 
prescribed by s. 424 of the Code of Civil Procedure 
has been given ; and that therefore the present suit 
could not be maintained. Secretary of State 
for India in Council v Rajlucki Debi 

I. L. R. 25 Calc. 239 

5 Suit against Secretary of State 

and others — Notice previous to suing Secretary of 
State for India in Council or Public Officer— Notice 
by two out of three joint owners of land — 4 4 Caiise of 
action .” Three joint owners of land sued to 
recover a sum of money paid as water-rates, which 
they alleged had been illegally levied from them by 
the Government in respect of faslis 1302 and 1303. 
Notice of suit had been given by only two of the 
plaintiffs, and that notice omitted to state the 
imposition of the rate for fasli 1303 as a cause of 
action, as at the date of its being given the rate 
for fasli 1303 had not been levied. On its being 
contended that the notice was invalid and that the 
suit founded thereon was unsustainable : Held 9 
that the notice was not invalid on the ground that 
it proceeded from only two out of three of the joint 
owners. The object of the notice required by s. 
424 of the Code of Civil Procedure is to give the 
defendant an opportunity for settling the claim, 
if so advised, without litigation ; and that object 
had been fully attained by two out of three 
plaintiffs giving the notice. Held , also, that the 
notice was not invalid by reason of the fact that 
the collection of rate for fasli 1303 had not been 
stated as a cause of action. The collection of a 
further sum for a subsequent fasli, after notice 
of the suit had been given, was not a fresh cause 
of action requiring a further notice under s. 424 
of the Code of Civil Procedure. The term 4 4 cause 
of action,” in s. 424, should not be construed in a 
narrow sense, the object of the section being merely 
to inform the defendant substantially of the ground 
of complaint. Secretary of State for India in 
Council v. Perumal Pillai (1900). 

I. L. R, 24 Mad. 279 

0, Suit against Secre- 

tary of State in Council — Notice — Death of intend- 
ing plaintiff before institution of suit— Notice already 
served not available to representatives of original 
intending plaintiff — Rejection of plaint — Civil Pro- 
cedure Code , s. 54. Where a person, apparently 
intending to institute a suit against the Secretary 
of State in Council, served a notice, in the manner 
prescribed by s. 424 of the Code of Civil Pro- 
cedure, of his intention to institute such a suit, but 
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( 1923 ) DIGEST OF CASES. ( 1924 ) 


CIVIL PBOCEDUBE CODE, ACT XXV 
OP 1882 (ACT X OP 1877)-co,^. 


CIVIL PBOCEDUBE CODE, ACT XIV 
OP 1882 (ACT X OF 1877) contd. 


s. 424 — contd. 


s. 424 — conoid. 


died Jbefore the suit was instituted, it was held 
that" the notice served under s. 424 did not enure 
for the benefit of the representatives of the 
person who had served it and entitle them to 
institute a suit without giving fresh notice. Held ,. 
also, that the language of s. 424 is imperative, and 
absolutely debars a Court from entertaining a suit 
instituted without compliance with thefproyisions 
of the section. A Court cannot under such circum- 
stances stay proceedings and allow time to the 
plaintiff to serve the requisite notice, but its only 
course is to reject the plaint under s. 54 (c) of the 
Code. Bended v. Blair, L. R. 45 Ch. D. 139 , dis- 
tinguished. Bachghu Singh v. Secretary of 
State for India in Council (1902) 

I. Is. B. 25 All. 187 


Plaint , amend - 


ment of — Damages, suit for. S. 424 of the Civil 
Procedure Code relates to the institution of a suit 
against the Secretary of State. There is nothing 
in the law to show that in case of any amend- 
ment, necessitated by alleged discovery of facts 
previously unknown to the plaintiff, the Secretary 
of State should have a further notice of two 
months. No notice of action is required against 
the Sub-Collector, who is joined in the action 
with the Secretary of State, inasmuch as he is 
not sued for any act done by him independently 
of the Government. Ezra v. Secbetary of State 
(1902) 

I. L. B. 30 Gale. 36 : s.e. 7 C. W. X. 249 


a 


Suit against Ad- 


ministrator-General, if notice necessary — Adminis- 
trator -General, if • public officer — Administrator - 
General's Act {II of 1874 and V of 1902). All 
estates in the hands of the Administrator-General 
are held by him as Administrator* General, i.e., 
as a public officer, and in any suit instituted 
against him in respect of any act purporting 
to he done by him in his official capacity he is 
entitled to notice under s. 424 of the the Civil 
Procedure Code. The phrase “ cause of action 55 
in s. 424, Civil Procedure Code, should not be too 
narrowly construed, the object of the section 
being merely to inform the defendant of the 
ground of complaint. Secretary of State v. 
Perumal Pillai, I. L. B. 24 Mad . 279, and Bachhu 
Singh v . Secretary of State, I. L. B. 25 V All. 187, 
191 , followed. The portion of s. 424, Civil Proce- 
dure Code, relating to the notice containing a state- 
ment that such notice has been left and delivered 
in themanner prescribed by the section, is separable 
from the earlier portion, which deals with the 
delivery of the notice two months before suit. It|is 
only when notice is not given that the suit is liable 
to be dismissed. The suit, however, may be pro- 
ceeded with, if notice has been given in the manner 
prescribed, and subsequently the plaint is amended 
in order to state that fact.. Bholaram Ohow- 
DHUBsr v. Administrator- General (1904) 

8 C. W. JS. 913 


9. Police Act (F of 

1861), s. 42— Suit against Police Officer for Damages 
for wrongful Confinement — Notice — Action of Police 
officer, malicious. One Panna Lai brought a suit 
against a Sub-Inspector of Police claiming 
damages for wrongful confinement and other 
matters. It was found that the Sub-Inspector 
did not purport to act in good faith in pursuance 
of the law, but that he took advantage of his 
position as a Police officer to commit illegal and 
tortious acts maliciously and without cause. 
Held, that under these circumstances the defend- 
ant was not entitled to receive notice of suit 
either under s. 42 of the Police Act, 1881, or 
under s. 424 of the Code of Civil Procedure, and 
the plaintiff’s suit was not liable to dismissal 
for lack of such notice. Shahebzadee Shahunshah 
Begum v. Fergus son, I. L. B. 7 Gale. 499 and 
Jogendra Nath Boy, Bahadur v. Price, I. L. R. 24 
Calc. 584, referred to. Muhammad Saddiq Ahmad 
v. Panna Lal (1904) I. L. R. 26 All. 220 

10 . 


Officer — Suit to recover articles seized by police 
during a search. The plaintiff sued to recover 
from the defendant three account books which 
he alleged that the defendant, a Sub-Inspector of 
Police, had seized during a search, apparently in 
pursuance of the provisions of s. 165 of the Code 
of Civil Procedure, of the plaintiff’s house. Held, 
that the defendant, if he seized the books, 
which was denied, did so in his capacity as a Police 
officer and that the suit was not maintain- 
able in the absence of the notice prescribed by s. 
424 of the Code of Civil Procedure. Muhammad 
Saddiq Ahmad v. Panna Lal, 1. L. B. 26 All. 220, 
distinguished. Jogendra Nath Boy, Bahadur v. 
Price , I. L. B. 24 Gale. 584, referred to. Bakht- 
awar Mal v. Abdul Latif (1907) 

I. L. B. 29 All. 567 

s. 430. 


See Plaint — Verification and Signa- 
ture I. L. R. 30 Calc. 103 

s. 431. 


See Foreign Court, judgment of. 

I. L. B. 22 Gale. 222 
L. B, 21 I. A. 171 

See Foreign State. 

I. Ii. B. 11 Gale. 17 

1. s. 432 (1859, s. 17, para. 4)— 

Suit by independent Prince in Court in 
British India — Recognized Agent for institution of 
suit — Civil Procedure Code , s. 37 — Signature and 
Verification of Plaint. S. 432 of the Civil Procedure 
Code doe? not prevent the institution by an inde- 
pendent Prince of a suit in a Court in British India 
in his own name, and through a recognized agent 
other than one appointed under that section. 


( 1925 ) 


DIGEST OF CASES. 


< 1926 ) 


•CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— contd. 

s. 432 (1859, s. 17, para. 4)— concld. 

Beer Chunder Manikya v , Ishan Chunder 
JBurdhun . * I. Ii. R. 10 Gale. 136 

Maharaja of Bhartpur v . Kacheru 

I. L. R. 19 All. 510 

2. Suit by Ruling Chief— Appli- 

cability of s. 432 to suits in Revenue Courts — Plaint — 
Signature of 'plaint by an unauthorized agent who 
subsequently becomes empowered to sign . Held , that 
s. 432 of the Code of Civil Procedure applies to 
suits filed in a Court of Revenue under the provisions 
of Act XII of 1881 (the N. W. Provinces Rent Act 
1881). Held , also, that where the plaint in a suit 
filed in a Court of Revenue on behalf of a Ruling 
Chief was signed by a person who at the time of 
signing had not been specially appointed by the 
Government for such purpose under s. 432 of the 
Code of Civil Procedure, but was so appointed before 
the period of limitation in respect of such suit had 
expired, theplaint was a valid plaint for all purposes. 
Basdeo v. John Smidt, I. L. R. 22 All. 55, referred 
to. Marghub Ahmad v. Nihal Ahmad , All. Weekly 
Notes {1899) 55, distinguished. Maharaja of Re- 
wah v . Swami Sarah (1903) 

I. L. R. 25. AIL 635 

— ss. 432, 433. 

See Jurisdiction of Civil Court — 
Foreign and Native Rulers. 

I. L. R. 8 Bom. 415 

s. 433. 

See Jurisdiction of Civil Court — 
Foreign and Native Rulers. 

I. L. R. 9 Calc. 535 
3 C. L. R. 417 
25 W. R. 404, 407 
12 C. L. R. 473 
I. L. R. 8 Bom. 415 
See Res Judicata — Competent Court 
— General Cases. 

I. L. ft. 15 Mad. 494 

Suit against a ruling 

Chief — Permission to sue granted in absence of 
the necessary conditions precedent — Jurisdiction. 
A suit for the recovery of arrears of salary was 
brought in the Court of the Subordinate Judge 
of Agra against the Maharaja of Jaipur. The 
plaintiff obtained the consent of the Governor 
General in Council to the institution of the suit, 
granted ostensibly in accordance with the provi- 
sions of s. 433 of the Code of Civil Procedure, but 
in fact none of the conditions enumerated in 
■cl. ( 2 ) of the section existed. Held, that the suit 
was not maintainable. Maharaja of Jaipur v. 
Lalji Sahai (1907) I. L. R. 29 All. 379 
s. 434. 

See Foreign Court, judgment of. 

I. L. R. 6 Bom. 292 
I. B. R. 14 Calc. 548 
I. Ii. R. 2 i Calc. 222 
L. R. 21 I. A 0 171 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877 )—contd. 

— s. 435 (1859, s. 26, para. 6, and 

s. 28, para. 2). 

See Plaint — Verification and Sig- 
nature . I. L. R. 21 Calc. 60 
L. R. 20 I. A. 139 
I. L. R. 16 All. 420 
5 C. W. N . 91 

I. I*. R. 30 Gale. 103 

See Revision — Criminal Cases — Mis- 
cellaneous Cases. 

I. L. R. 26 Mad. 139 

— — — ■ s. 435 — Plaint in suit by Corporation 

— Verification by 44 principal officer ** — Personal 
knowledge of verifier, if necessary— -Amendment — * 
Rejection. S. 435 of the Civil Procedure Code does 
not require a “ principal officer ” of a Corporation 
to verify a plaint from actual personal knowledge. 
The section shows that a verifier may depose upon 
his information and belief. Where in such a case 
the verifier deposed from information and belief : 
Held, that even if it were held that the plaint was 
not properly verified, it should not have been 
rejected, but leave should have been granted to 
amend it. Port Canning and Land Improve- 
ment Co., Ld., v. Dharanidhar Sardar (1905) 

9 a w . isr. 60s 

ss. 435, 436 ; Ch. XXIX. 

See Interest — Miscellaneous Cases— 
Bill of Exchange. 

I. Ii. R. 30 Calc. 446 

■ — s. 437. 

See Hindu Law* 

I. L. R. 31 Mad. 236 

See Parties — 

Parties to Suits — Mortgages, suits 
concerning 6 C. W. NT. 488 

Substitution of Parties — Plaint- 
iffs . 7C.¥. 3ST. 817 

See Sale in Execution of Decree — 
Setting aside Sale-— General Cases. 

I. L. R. 29 Calc. 682 

1. — —s. 440 — Guardian of Minor 

ee appointed by an authority competent in this 
behalf meaning of — Powers of a Hindu father 
to appoint a testamentary guardian to his minor 
son— Indian Succession Act, s. 41, not applicable 
to the will of a Hindu. Assuming that a Hindu 
father has power to appoint a testamentary 
guardian, it is not by virtue of any statute ; for 
s. 47 of the Indian Succession Act does not apply 
to the will of a Hindu. If, therefore, the power 
exists, it must be under Hindu Law as distinct from 
statute. It would not be in accordance with the 
ordinary "use of language to speak of a father, 
whose power (if any) rests on the General Hindu Law 
as 44 an authority competent in that behalf. *■’ It 
is clear that s. 440 of the Civil Procedure Code does 
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( 1927 ) 


DIGEST OF CASES. 


( 1928 ) 



CIVIL PROCEDURE 'CODE, ACT XIV 
OE 1882 (ACT X OE 1877) — contd. 

— s. 440 — conoid* 

not apply to all guardians, for it would be impossible 
to suggest that it applies to natural guardians, 
Budhtlal v. Moearji (1907) 

I. L. B. 31 Bom, 413 

■ 2, .. Minor ■ ' suing 

through next friend other than certificated guardian — 
Permission of Court 'presumed — Procedure. A minor 
who had a certificated guardian living instituted 
a suit through a nest friend other than the guardian. 
On the application of the next friend notice was 
sent to the certificated guardian, but he showed 
no cause, and the suit continued. Held, that under 
the circumstances, although no formal order had 
been recorded permitting the next friend to act on 
the minor’s behalf, it must be presumed that the 
intention of the Court had been to grant such 
permission, and the suit ought not to be defeated 
solely upon the ground that no formal permission 
had been recorded. Seidhar Rao v. Ram Lal 
(1908) . . . I. Xi. B. 31 All. 7 

ss. 440 484, 


See Minor. 

: s. 443. 


See ante, s. 108 . I. L. B. 24 All. 383 

See Compromise — Construction, en- 
forcing, EFFECT OF, AND SETTING 
aside, Deeds of Compromise. 

I. L. B. 30 Calc. 613 

See Minor — Representation of Minor in 
Suits . I. L. B. 30 Cale. 1021 
I. L. H. 20 Bom. 298 

L .■■-■■■■ ----- Effect of section on 

ss. 74 and 76 of the Code of Civil Procedure — Ser- 
vice of summons on a Minor. Ss. 74 and 76 of the 
Code of Civil Procedure are controlled by s. 443 of 
that Code. Jatindea Mohan Poddar v. 
Srinath Roy. I. L. B. 26 Calc. 287 


2 . 


Guardian ad litem — Procedure 


Appointment of guardian ad litem invalid — 
Effect of invalidity on decree passed against Minor 
Defendant The provisions of s. 443 of the Code of 
Civil Procedure as to the appointment of a 
guardian ad litem for a minor defendant are 
imperative, and where those provisions are not 
substantially complied with, the minor is not 
properly represented, and any decree which may 
be passed against him is a nullity. Khirajmal v. 
Daim , L. R. 32 I. A. 23, followed. Walian v. 

. Banhe Behari Prasad Singh, I. L. R. 30 Calc. 1021, 
distinguished. Hanuman Prasad v. Muhammad 
Ishaq (1906) . . I. Xi. B. 28 All. 137 

3. — — Guardian ad litem 

— Appointment of guardian ad litem other than 
certificated guardian. Held that the a ppointment, 
apparently by an oversight, as guardian ad litem 
to a minor defendant of a person other than 


CIVIL PBOCEDXJBE CODE, ACT XIV 
OE 1882 (ACT X OE 1877)— contd. 

s. 443 — concld . 


the certificated guardian amounted to no more than 
an irregularity and would not of itself vitiate 
either a decree passed in a suit or a sale consequent 
upon such decree. Dammar Singh v. Pirbhu 
Singh (1907) . I. I*. B. 29 All. 290 

s. 444. 


See Guardian ad litem. 

I. L. B. 29 All. 675 

ss. 446, 462 — Next friend — Interest 

adverse to Minor. A suit relating to the estate of 
the person of an infant and for his benefit has the 
effect, of making him a ward of Court, and no act 
can be done affecting the property of the minor, 
unless under the express or implied direction of the 
Court itself. Where a suit, which was being 
conducted, on behalf of a minor, was withdrawn 
without leave being asked for or given to bring 
another suit, the order passed on the petition for 
withdrawal was set aside by the High Court on 
revision, and the suit restored to the file of the lower 
Court for dispo sal accc rd ing to law . Wh ere a Co urt 
finds that a next friend does not do his duty in rela- 
tion to a suit, it is its duty not to permit him to pre- 
judice the interests of the minor, but to adjourn the 
suit in order that some one interested in the minor 
may apply on behalf of the minor for the removal of 
the next friend and for the appointment of a new 
next friend, or in order that the minor plaintiff 
himself may, on coming of age, elect to proceed with 
the suit, or withdraw from it. Doeaswami Pillai 
V. ThungaSami Pillai (1904) 

I. Xi. B. 27 Mad. 377 

s. 447. 

See Guardian ad litem. 

I. L. B. SO AH 105 

— s. 457. 

See ante , s. 244 . . 13 C. W, K*. 1182' 

See Guardian ad litem. 

I. Xj. B. 29 All. 728 
I. L. B. 30 All. 105 

See Minor— Representation of Minors 
in Suits . I. X», B. 23 All. 459 

Guardian ad litem- 


Appointment of Married W Oman— Compromise by 
guardian , validity of. The appointment of a, married 
woman as guardian ad litem in a suit instituted 
against a minor is a mere irregularity, and a com- 
promise by such guardian under proper advice 
wTien sanctioned by the Court cannot be set aside on 
any ground w f hich would be insufficient to set aside 
a compromise between persons sui juris. Mus -. 
summat Bibi Walian v. Banhe Behari Pershad 
Singh, L. R. 30 I. A. 182, and Brooke v. Lord 
Mostyn, 2 DeG. J. <1 S. 373, 416 , referred to 
and followed. Kachayi Kuttiali Haji v. 
Udumfumthala Kunhi Putha ( 1906) 

I. L. B. 29 Mad. 58 


( 1929 ) 


DIGEST OB CASES. 


( 1930 ) 


CIVIL PROCEDURE CODE, ACT XIV 

OE 1882 (ACT X OE 1877 ',—emtd. 

. s. 481 — Joint Mitaksham Family — 

Minor — Next Friend — Minor's money in Court — 
Managing Member of Mitaksham Family — With- 
drawal of Money from Court . The managing 
member of a joint Hindu family governed by the 
■Mitakshara school, who is also appointed guardian 
■ad litem of his minor brother for the purpose 
of a rent suit, in which both the brothers 
obtamed a decree for arrears of rent against their 
tenant, is exempt from the restrictions imposed 
by s. 461 of the Civil Procedure Code. Sham Knar 
v. Mahanunda Sahoy, I. L . R. 19 Calc. 301 ; 
Appovier v. Rama Subba Aiyan, 11 Moo. I. A. 75 ; 
Oaribulla v. KhalaJs Singh , I. L. R. 25 All. 407; 
L . R. 30 1 . A. 165 ; and Kathusheri Pishareth v. 
V allot il ManaJcel Narayanan , I. L. R. 3 Mad. 234 , 
referred to. Harihar Pershad Singh v. Mathura 
Lal (1908) . 1. L. R. 35 Gale. 561 

s.e. 12 C. W. IT. 598 

s. 462. 

See Arbitration — Reference or Sub- 
mission to Arbitration. 

I. L. R. 24 Mad. 326 

See Compromise— Compromise of Suits 
under Civil Procedure Code. 

I. Xu R. 26 Bom. 109' 
7 C. W. IT. 90 

See Minor — Representation of Minor 
in Suits I. L. R. 26 Bom. 298 
I. Xu R. 29 Gale. 735 

1. Compromise of Suit 

to which Minor is a party defendant — Leave of Court 
do make compromise not obtained — Requisites 
for setting aside compromise so made — Form of decree 
setting it aside. In a suit to set aside a compromise 
of a suit on the ground that one of the defendants 
was a minor, and that leave of the Court to enter 
into it had not been obtained under s. 462 of the 
■Civil Procedure Code (Act XIV of 1882), in order 
to show that the exigencies of the provisions of the 
section had been complied with there ought to be 
•evidence that the attention of the Court was 
directly called to the fact that a minor was a party 
to the compromise ,* and it ought to be shown on 
petition, or in some way not open to doubt, that 
the leave of the Court was obtained. The fact that 
the minor was so described, and as appearing by a 
guardian, and that the compromise was before the 
Court, are not sufficient. Under the cricumstances 
of the case the decree was limited to a declaration 
that the compromise and decree based on it were not 
binding oil the minor and that he was remitted 
to his original rights. Manohar Lal v. Jadunath 
Singh (1906) . . I. Xu R. 28 All. 585 

s.e. Is. R. 33 I. A. 128 
10 C. W. IT. 898 

2. Minor Defendant — 

Compromise by Guardian on his behalf — Sanction 
■of Court , if must be express — Suit to set aside com- 
promise-decree — Presumption that Court considered 
i compromise to be beneficial to the minor. Where a 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— contd. 

- s. 462 — concld. 

Judge by his order permitted the guardian ad litem 
of a minor defendant to c 4 file a petition admitting 
the plaintiff’s claim on behalf of the minor,” 
and in another case permitted him to <s file solena- 
mah on behalf of the minor Held, that there 
was no express sanction to the compromise as 
required under s. 462 of the Civil Procedure 
Code. Ram Churn Raha v. Mungal Sirkar , 16 
W. R. 232, Sharat Chunder Ghose y. Kartik Ghunder 
Mitier, T. L. R. 9 Gale. 810, Lola Majlis Sahai v. 
Narain Ribi, 7 C. IF. N. 90, V irupa ksha ppa v. 
Shidappa , I. L. R. 26 Rom. 109, Kalavati v. Chedi 
Lal , I. L. R. 17 All . 531 , Govindasami v. Alagiri 
Sami, I. L. R. 29 Mad. 104, relied on. Held, 
further, that as the record showed that the 
guardian had neglected the minor’s interest and 
that the Court without making enquiry as to the 
propriety of the compromise in the minor’s interest 
had passed decrees, they should be set aside. 
Where the permission is given to compromise and 
not merely to file a petition of compromise, it 
must be presumed, in the absence of evidence to 
the contrary, that it gave due consideration to the 
matter. Midnapur Zemindar i Go., Li. v. Gdbinda 
Mahto , 8 C. L. J. 31, referred to. Aman Singh 
v. Narain Singh, 1. L. R. 20 All. 98, approved. 
Kanungoe Krishun Prosad Ray Bhro Mosbar 
v. Romesh Chunder Mundul (1908).- 

, a 13 C. W. IJ-. 163 

ss. 462 and 508 et seq. — Guardian 

and minor — Arbitration— Authority of guardian 
t ) agree to a reference to arbitration on behalf of 
a minor. Semble : That s. 462 of the Code of Civil 
Procedure does not apply to proceedings under 
Chapter XXXVII of the Code. A minor party 
therefore will be bound by the consent of his guar- 
dian to refer the matters in dispute to arbitration, 
if there is no fraud or gross negligence although the 
Court has not under the provisions of s. 462 sanc- 
tioned the agreement to refer. Sheo Nath Saran 
v. Sukh Lal Singh , I. L. R. 27 Calc. 229, and Chengal 
Reddi v. Venkata Reddi , I. L. R. 12 Mad. 483 , 
followed. Hardeo Sahai v. Gauri Shanker 
(1905) . . . I. L. R. 28 All. 35 


- Provisions • of, . not 

exhaustive— Lunatic not adjudged as such, suit by 
next friend of — Landlord and tenant — Non-transfer- 
able holding, usufructuary mortgage of — Ejectment- 
Transfer. The provisions of the Civil Procedure 
Code are not exhaustive. A lunatic may sue 
through his next friend even though not adjudged 
a lunatic under any law. Jonnagadla v. Thati - 
parthi, 1. L. R. 6 Mad. 380 , dissented from, 
Rasik Lal Dutt v Bidhu Mukhi Dasi (1906) 
X. L c R. 33 Gale. 1094 
s. e. 10 C. W. IT. 719 


— s. 463. 

See Lunatic I. L. R* 24 Mad. 504 



See Attachment — Attachment before 
Judgment , Boiirke O. C. 139 
6 Mad. 135 

1 3SF. W. 172 

2 FT. W. 365 
I. Xu B. 26 Calc. 531 


DIGEST OF CASES. 


CIVIL FBOCEDITBE CODE, ACT XIV 
OF 1882 (ACT X OF 1877)— contd. 

. ss. 473 (c), 588 (23 )— Decree — Order 

Appeal— Interpleader suit . Held , that an ad- i 

judication upon the claims of defendants in an 
interpleader suit is a decree and appealable as such 
under s. 540 of the Code of Civil Procedure and 
not under s. 588 of the Code. Maharaj Singh v. 
Chittae Mae (1907) . I. L. B. 80 All. 22 

____ s. 483 (1859, s. 81), 

See Attachment — Attachment before 
Judgment . 7 C, W, I. 216 

See Attachment— Liability foe Wrong- 
ful Attachment. 

I. L. B. 17 Calc. 430 
L. B. 17 I. A, 17 

See Insolvency— Claims of Attaching 
Creditors and Official Assignee. 

I. L. B. 26 Mad. 473 

- — ss. 483, 491, 561 — Where attach- 

ment made on insufficient grounds , party injured can 
recover general damages— A memorandum of objec- 
tions under s. 561, if not moved , ought to he dismissed. 
An order of attachment under s. 483 of the 
Code . f Civil Procedure, found by the Court under 
s. 491, to have been made on insufficient 
grounds, must necessarily cause damage to the 
credit and reputation of the party against 
whom the order is made ; and such party is entitled, 
in a suit for damages, to general damages for loss 
i of credit and reputation where the attachment is 
* obtained maliciously and without reasonable and 
probable cause. Quaere: Whether in such a suit 
malice and want of reasonable and probable cause 
must be proved. The Court has jurisdiction over 
a memorandum of objections presented under s. 
561 of the Code of Civil Procedure although it 
is not stamped or moved by the respondent at 
the hearing of the appeal, and where it is not 
so stamped or moved, the proper order is to 
dismiss it, with or without costs, at the dis- 
cretion of the Court. Kumarasamia Pillai v. 
Udavar N ad an (1908) . I. L. B. 32 Mad. 170 

as. 484-487 (1859, s. 83). 

See Attachment — Attachment before 
Judgment 

ss. 485, 486. 


See Limitation Act, 1877, s 15. 

I. It. B, 14 All. 162 
I. L. B. 17 All. 198 
h. B. 22 I. A. 31 

s. 489 (1859, s. 89). 


CIVIL FBOCEDTJBE CODE, ACT XIV' 
OF 1882 (ACT X OF 1877)— contd. 


s. 491 (1859, s. 88). 


See Appeal — Orders. 

I. L. B. 24 Mad. 62 

See Compensation — Civil Cases. 

3 W. B. Mis. 28 
0 W. B. Mis. 24 
I. L. B, 18 Bom. 717 

See Small Cause Court, mofussil — 
Jurisdiction — Attachment. 

I. L. B. 26 Mad. 504 

ss. 491 and 588 — Attachment before 


J udgmeni — Compensation for unnecessary attach- 
ment — Appeal. Held , that no appeal will lie from 
an order under s. 491 of the Code of Civil Procedure 
granting compensation to a person against who na- 
an attachment has been obtained upon insuffi- 
cient grounds. Narasinga Bhakshi v. Govinda 
Bhakshi , I. L. It. 24 Mad. 62, followed. Lok. 
Nath v. Amir Singh (1905) 

I. L. B. 28 All. 81 

s. 492 (1859, s. 92). 

See Injunction — Under Civil Proce- 
dure Code . I. L. B. 25 All. 431. 

I. Is. B. 27 Bom. 357 


Execution 


of decree — Tem- 
porary Injunction — “ Wrongfully sold.” In execu- 
tion of a simple money decree against one 
Mohan Lai, the decree-holder, Rai Krishn 
Chand, attached certain property as belonging to 
his judgment-debtor. To this attachment one 1 
Musammat Chando Bibi objected and her ob- 
jection was sustained. The decree-holder there- 
upon brought a suit, as provided by s. 283 of the 
Code of Civil Procedure, against the judgment- 
debtor and Musammat Chando Bibi, and in this suit 
obtained a decree from the Court of first instance. 
Musammat Chando Bibi appealed to the High Court 
and, pending the appeal, applied for an injunction 
against Rai Krishn Chand under s. 492 of the Code. 
Held, that such an injunction could not under the 
circumstances be granted, inasmuch as it was 
impossible to say that the attached property was 
in danger of being * e wrongfully 55 sold in execution 
of a decree within the meaning of s. 492. Kirpa v 
Dayal v. Rani Kishori , I. L. R. 10 All. 80, overruled. 
Chando Bibi, In the matter of the petition of 
(1904) . . . I. L. B. 26 All. 311 

2. Execution of Decree 

— Application to a Civil Court for stay of sale in 
execution of a decree of a Revenue Court. The 
Revenue Courts are Courts of Civil Judicature 
within the meaning of the Civil Procedure Code, in 
that their decrees when transferred in the regular 
Courts are to be treated in all respects as if they 
were passed by a Court of Civil Judicature. Held, 
therefore, that an application under s. 492 of the ■ 
Code of Civil Procedure for stay of sale in execution 
of a decree of a Revenue Court in a suit under s. 93 
of Act XII of 1881, can be entertained by a Civil; 


( 1933 ) 


DIGEST OF CASES. 


f 1934 ) 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— contd. 

s. 492 (1859, s. 92) — concld. 

Court. OnJcar Singh v. Bhup Singh , I. L. R . 16 
All. 496 , dissented from. Ram Lochan Singh 
Beni Peas ad Kumri (1908) 

I. L. R. 36 Calc. 252 

ss. 492, 493. 

See Injunction. 

I. 3j. R. 34 Calc. 97, 101 

s. 493. 

See Contempt op Court — Contempt 
generally I. L. R. 26 Mad. 494 

See Injunction — Under Civil Proce- 
dure Code I. Xj. R. 27 Bom. 357 
26 Mad. 168 

See Special or Second Appeal — Orders 

SUBJECT OR NOT TO APPEAL. 

I. L. R. 24 Mad. 447 

• Temporary Injunction 

— “ Other injury. ■” The words “ or other injury ” 
in s. 493 of the Code of Civil Procedure do not 
include acts of trespass upon property. Darab 
Kuar v. Gomti Kuar. I. Xj. R. 22" All. 449 

s. 500. 

See Award. 

s. 501. 

See Contribution, suit for — Payment 
op Joint Debt ey one Debtor. 

I. Xj. R. 28 Mad. 686 

Right of suit — Ss. 501, 583 — Decree 

not containing an order for adjustment of accounts 
—Execution— Separate suit, if necessary. Plaintiff 
was put into possession of the property in suit under 
s. 501? Civil Procedure Code, and the suit was dis- 
missed., hut no order was passed under the latter 
part of that section to enable the defendant to 
recover what he had lost during the period of dis- 
possession by the plaintiff. Defendant sought to 
obtain mesne profits in execution of the decree. 
Held, that a separate suit was not necessary. Held , 
also, that, when a decree does not expressly direct 
an adjustment of accounts in the terms of s. 501, 
such adjustment can be ordered in execution, if it 
be shown from the nature of the decree that it could 
and should have contained such an order and 
is imperfect without it. Ununt Ram Hazrah v. 
Kuralee Pershad Mistree , 23 W. R. 441 ; Huro 
Chandra Roy v. Sooradhini Delia, B. L. R. Sup. 
Vol. 985 ; Lati Kooer v. Subadra Kooer, I. L. R. 3 
Calc. 721 ; Mookoond Lai Pal v. MaJiomed Sami 
Meah , I. L. R. 14 Calc. 484 ; and Raja Singh v. 
Kooldip Singh , I. L. R. 21 Calc. 989, referred to. 
Radhey Singh v. Mangni Ram (1902) 

6 C. W. X. 710 

— s. 502 — Application for Money to be 

delivered to party to suit — Money deposited in 


CIVIL PROCEDURE CODE, ACT XIV 
OE 1882 (ACT X OF 1877) — contd . 

1 ~ s. 502 — contd. 

another Court of co-ordinate jurisdiction in another 
suit— Jurisdiction of Court to make order . A suit 
was instituted in the Subordinate Court of Masu- 
lipatam by the Medur Ranee to recover the Medur 
estate. The Ranee was the natural mother of 
N, who died. The defendant claimed to have 
adopted N. Money was, in pursuance of an order 
of the High Court, paid into the Subordinate Court 
of Masulipatam to the credit of the suit. The 
plaintiff died, and A and B were brought on the 
record as plaintiffs. The suit was subsequently 
heard and dismissed and an appeal was lodged. 
The defendant then died, and C was made respond- 
ent in the appeal (which was still pending when the 
present judgment was delivered). The conten- 
tion of C, as respondent in that appeal, was that he 
was entitled to the Medur estate jointly with A and 
B (the appellants). C then instituted a suit in 
the District Court of Godavari against A and B for 
partition of the Medur estate (and also of the 
Nidada vole estate). The contention of Gin this 
suit was also that he was entitled jointly with A 
and B. At a subsequent date, the District Court 
of Godavari made an order, on the application of 
A, in the suit pending in that Court, for payment 
to A (on security being furnished) of one- third of the 
money, which had been paid into the Subordinate 
Court of Masulipatam as aforesaid to the credit- of 
the suit in that Court. Held (Subrahmanxa 
Ayyar, J dissenting), that the District Judge had 
no jurisdiction to make the order. Though C was 
at the most, according to his own case, only entitled 
to one-third of the properties in question and 
though it was part* of his case that A was entitled 
to one-third and the parties to the suit were the 
same, such a state of things did not give jurisdic- 
tion to the District Court of Godavari to deal with 
money, which had been paid into another Court 
of co-ordinate jurisdiction, in another suit, under 
the orders of the High Court. 8. 5i 2 of the Code 
of Civil Procedure would seem to apply only when 
the party making the admission holcb the property 
or other thing, which the party in whose favour the 
order is made seeks to have delivered to him. But 
even if th r t section was intended to apply to a case 
where the property is not so held by the party ma k- 
ing the admission, it would not cover a case where 
the money was held by another Court to the credit 
of another suit. Per Subbahmania Ayyar, — ( i) 
The District Court had power to direct the payment 
notwithstanding that the money was not held by 
any of the parties to the suit, provided the order was 
otherwise sustainable, (ii) Inasmuch as the District 
Court had the power, it was not precluded from 
directing the payment by the mere fact that the 
fund out of which the payment was to be made 
was in the custody of another Court of co-ordinate 
jurisdiction (namely the Subordinate Court of 
Masulipatam), without reference to the circum- 
stances of the litigation in connection with which 
the money had come into the custody of that Court 



DIGEST OF CASES, 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877 )~contd. 


CIVIL PEOCEDUBE CODE, ACT XIV 
OF 1882 (ACT X OF 1877) — corvid. 


s, 502— ‘Concld. 


and to the rights possessed by the parties in that 
fund. An order by the District Judge under s. 502 
would fee binding on the other parties to the litiga- 
tion ; and the Subordinate Court at Masulipataxn 
would give effect to it as no real conflict could arise, 
in consequence, between the process of the two 
Courts in the matter. Parthasaradhi Appa Row 
v. Rungiah Appa Row (1904) 

I. L. E, 27 Mad. 168 

s. 508 (1859, s. 248). 

See Appeal — Management oe Attached 
Property. 

See Appeal— Receivers. 

See Manager of Attached Property. 

See Receiver . 5 C. W. IV. 223 

7 C. W. 1ST. 452 
I. L. E. 30 Calc. 896 


1 . 


Order refusing to 


accept nomination of appointment of Receiver. 
Where a District Judge receives a report from 
the Subordinate Court recommending the 
appointment of a Receiver and on that report 
and recommendation he refuses to make the 
appointment, his order must be taken as an 
order made under s. 503 of the Civil Procedure Code, 
and is appealable under cl. 24 of s. 588 of the 
Code. Khagendra Narain Singh v. Shashadhar 
Jha (1904) . .'Ll. E. 31 Calc. 495 

s.e. 8 a W. X. 608 

Recei ver — Appoint- 


ment of new Receiver in place of original Receiver- 
Civil proceedings instituted by original Receiver and 
pending at date of appointment of new Receiver — 
Necessity for making new Receiver a party . 
When a Receiver appointed under s. 503 of the 
Code of Civil Procedure institutes civil proceedings 
and is then replaced by another Receiver, it is 
necessary that the new Receiver should be made 
a party to those proceedings. Observations on 
the mode and circumstances in which a new 
Receiver will be made a party. Akula Paradesi v. 
Dhelli Jagannadha Row (1905) 

I. L. E. 28 Mad. 157 

, . 3, ii n i, i ' : Receiver — A ppoint - 

meni of Receiver to realize amount of decrees. Where 
a decree-holder had in execution of his decree attach- 
ed two decrees held by the judgment-debtor against 
third parties, it was held , that s. 503 of the Code 
of Civil Procedure gave power to the Court to 
appoint a Receiver to realize the amounts of the 
attached decrees where it appeared that by so 
doing the interests of both decree-holder and 
judgment-debtor would be better protected. 
Partap Singh v. Delhi and London Bank (1908) 
I. L. B. 80 All. 398 

ss. 503, el. (b), 588, cl. (24). 

See Receiver . I, L. E. 36 Calc. 713 


ss. 503, el. (f) and 588, el. (24). 

See Receiver . I. L. E. 85 Calc. 568 
ss. 503, 505. 

See Receiver . I. L. B. 34 Calc. 305 

ss. 503, 505 and 588 — Recommenda - 

tion by Subordinate Judge of a person to be appointed 
receiver — Refusal by District Judge — Appeal. 
A Subordinate Judge recommended to the District 
Judge that a certain person be appointed receiver 
and in case of the recommendation not being accep- 
ted, the Hazir of his Court should be appointed. 
The District Judge refused to authorize the Subor- 
dinate Judge to a|)point either of the persons so 
recommended. Against the order of the District 
Judge an appeal was preferred to the High Court. 
Held , that no appeal lay. The District Judge’s 
order was passed under s. 50 > of the Civil Pro- 
cedure Code (Act XIV of 1882) and not under 
s. 503. It was therefore an order which was not 
appealable not being specified in the list of orders 
in s. 588. Birajan Kooer v. Ram Churn Lall 
Mahata, I. L. R. 7 Calc. 719 , followed. Bai Mani 
v. Khimchand (1908) I. L, E. 33 Bom. 104 

s. 505. 

See Appeal — Receivers. 

See Receiver. 

s. 506 (1859, s. 313). 

See Appeal — Arbitration. 

I. L. E. 26 Mad. 47 

See Appellate Court — Exercise of 
Powers in various Cases — Special 
Cases — Arbitration, reference to. 

See Arbitration — Reference or Sub- 
mission to Arbitration. 

1 Ind. Jur. O. S. 186 
1 Mad. 106 
2 N. W. 419 
1 Agra Rev. 49, 63 
1 B. L. E. S. 3ST. 11: 10 W. E. 171 
I. L. E. 23 Bom. 829 
I. L. R. 27 Calc. 01 
4 C. W. H. 92 
7 C. W. N. 180, 343 
I. L. E. 24 All. 229 
I. L. E. 28 Calc. 303 
I. L. E. 29 AH. 423 
11 C. W. IV, 1152 

See Compromise — Compromise of Suits 
under Civil Procedure Code. 

I. L. E. 30 Gale. 218 

- Arbitration — Authority of plea- 


der to agree to reference. A vakalatnamah in 
general terms is wholly insufficient to enable 
a pleader to apply for an order of reference to 
arbitration on behalf of his client under s. 506 of 
the Code of Civil Procedure. Where, however, 
a reference was made on such authority and an 


( 1937 } 


DIGEST OF OASES. 


( 1938 ) 


•CIVIL PROCEDURE CODE, ACT XIV 

OP 1882 (ACT X OP 1877 )-contd. 

S. 508 (1859, s. 313) — concld. 

award followed and a decree based on such award 
without any objection taken to the authority of 
the pleader "to apply for a reference, the High Court 
refused to set aside such decree in revision. Ram- 
jiawan Ram v. Kali Charan Singh (1907) 

I. L. R. 29 All. 429 

2. Arbitration — Refer- 

ence made orally , but reduced to writing by the 
Court — Irregularity. Where both parties to a 
pending suit consented to a reference to arbitra- 
tion and an order of reference was then and there 
made by the Court in the presence of the parties, 
though not upon a written application, it was 
held , that it was not open to the Court, having 
regard to the provisions of s. 510 of the Code of 
Civil Procedure, to supersede that reference, the 
arbitrator not having declined to act. Nusser- 
wanjee Pestonjee v. Meer Mynoodeen Khan , 6 Moo. 
I. A. 134 , distinguished. Shama Sundram Iyer 
v. Abdul Latif , I. L. R. 27 Calc. 61 , and Luxumi - 
bai v. Hajee Widina Cassum , I. L. R. 23 Bom. 629 , 
followed. Abdtjl Hamid v. Riaz-ud-din (1907) 
I. L. R. 30 All. 32 

ss. 508 to 526 (Ch. XXVII). 

See Apeal — Arbitration. 

I. L. R. 29 Calc. 167 

See Arbitration. 

I. L. R. 29 Gale. 793 

1. — s. 508 — Arbitration — Order of 

reference not fixing a period within which the award 
is to be made — Appeal. Where an order of refer- 
ence to arbitration made by a Court omits to fix a 
date for the delivery of the award, such omission 
is not a mere irregularity, but is a defect fatal 
to the order and to all subsequent proceedings 
founded thereon. Chuha Mai v. Hari Ram, I. L. R. 
S All. 548, followed. Ear Narain Singh v. Chau- 
dhrain Bhagwant Kuar, L. R. 18 I. A. 55, referred 
to. Lachman Das v. Abparkash (1908) 

I. Xi. R. 30 All. 169 

‘2. s. 508, et seq. — Arbitration — 

Award — Award set aside — Court not empowered to 
make a second reference on the same submission. The 
parties to a suit pending in the Court of a Munsif 
referred the matters in dispute between them to 
arbitration. An award was made and delivered : 
but it was afterwards discovered that one of the 
plaintiffs had died before the termination of the 
.arbitration proceedings, and the Munsif accordingly 
set aside the award. Held, that the Munsif had no 
pow’er to make a second order on the same agree- 
ment of the parties again referring to arbitration 
the matters in dispute between them. Pachkdari 
Ram v. Nand Rai (1908). I. L. R. 30 All. 505 

— ss. 508, 514 and 521 — Arbitration — 

Award — Delivery of award within the time fixed 
by the Court The time fixed by the Court for the 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OF 1877)— contd. 

■ ss. 508, 514 and 521 — concld. 

delivery of an award in a case pending before it was 
the 16th of April 1900. The award was actually 
completed and signed and made over to a peon of 
the Court on the Kith April ; but, as it was received 
by the peon after Court hours, it did not in fact 
reach the hands of the Court until the next day, 
the 17th of April. Held, that the award, was within 
time. Behari Das v. Kalian Das, I. L. R. 8 All. 
543 ; Chuha Mai v. Hari Ram, 1. L. R. 8 All 548 ; 
Raja Har Narain Singh v. Ghaudhrain Bhagwant 
Kuar, I . L. R. 13 All. 300 ; Timer sey Premji v. 
Shamji Kangi , I. L. R. 13 Bom. 119 ; and Arumu- 
gam Chetti v. Anmachalam Chetti, I. L. R. 22 
Mad. 22, referred to. Sita Ram v. Bhawani Din 
Ram (1904) . . I. L. R. 26 All. 105 

ss. 508, 514, 516 and 621 — Arbitra- 
tion — Award — Validity of award made, but not 
reaching the Court within the time limited. In 
the case of an arbitration made under the order 
of a Court it is sufficient if the award be made, that 
is completed and signed by the arbitrators, within 
the period limited under s. 508 of the Code of Civil 
Procedure ; it is not necessary to the validity of 
such award that it should actually reach the hands 
of the Court within such period. Arumugam 
Chetti v. Arunchalam Chetti, I. L. R. 22 Mad. 22, 
and Umersey Premji v. Shamji Kanji, 1. L. R. 
13 Bom. 119, followed. Raja Har Narain Singh 
v. Ghaudhrain Bhagwant Kuar, I. L. R. 13 All. 
300, referred to. Behari Das v. Kalian Das, I. L. 
R. 8 All. 543, dissented from. Asab-ul-lah v. 
Muhammad Nur (1905) I. L. R. 27 All. 459 


— ss. 520, 521 and 526 — Arbitrar 

tion — Award— Allegations against the award— Refu- 
sal to file the award — Objections must be proved to the 
satisfaction of the Court. It is not sufficient merely 
to allege a cause or ground against the filing of 
an award such as is indicated in ss. 520 and 521 of 
the Civil Procedure Code (Act XIV of 1882), but 
the cause or the ground must also be proved to 
the satisfaction of the Court. Dandekar v. Dande- 
bars, I. L. R. 6 Bom. 663, followed. Venkatesh 
Khandoo v. Chanagavda, I. L. R. 17 Bom. 674, 
and Tejpur v. Mahomed Jamal, I. L. R. 20 Bom. 
596, distinguished. Dhanjibhai Girdi-iarbbai 
v. Mathurbiiai Ghelabhai (1904) 

X. Xi. R. 28 Bom. 287 

ss. 520, 522 — Appeal against decree 

on fresh award made after order of remittal under 
s. 520 of the Civil Procedure. Where the Court 
remits an award under s. 520 of the Code of Civil 
Procedure and the arbitrators submit a fresh 
award, and the Court passes a decree in accordance 
with such revised award under s. 522 of the Code 


— ss. 510, 514. 

See Arbitration — Revocation of, or 
Withdrawal from, Arbitration. 

X.D. R. 24 All. 312 


( 1939 ) 


DIGEST OF CASES. 


( 1940 ) 



CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— contd. 

. — ; — 1 „... » ss. 520, 522—— concld. 


- SS. 521, 522. 

See Appeal . I. L. R. 29 All. 457 
See : Arbitration — Award. 

I. I*. R. 29 All. 426 

See Award— Second Appeal. 

I. L. R. 28 Rom. 287 
8 0 W. 3ST. 


of Civil Procedure, no appeal lies against such 
decree on the ground that the order of remittal 
under s. 520 was wrong and that the original 
award ought to have been accepted and acted upon. 
Subbiah Iyer v. Subramania Aiyar (1908) 

I. L. R. 81 Mad. 479 


1. ss. 520, 525 and 526 — Arbitration 

—Application to file a Private Award — Award in 
excess of powers of arbitrator— Court not compe - 
teM to remit award. A Court to which an applica- 
tion is made under s. 525 of the Code of Civil Proce- 
dure to file an aw r ard made without the intervention 
of a Court lias no power to amend the award or to 
remit it for reconsideration, but only possesses the 
power to file and enforce it or to reject the applica- 
tion. Alarakhia Shibji v. Jehangir Hormasji , 10 
Bom. E. G. S91 ; Jwala Singh v. Narain Das , I. L. R. 
3 All 541; Mana Vihrama v. Mallichery Kristnan 
Nambudri , 1. L. R. 3 Mad. 68, and Dandekar v. 
Dandehars , 1 . L. R. 6 Bom. 663 , referred to. 
Mustafa Khan v. Phulja Bibi (1905) 

I. I,. R. 27 All. 526 


2. Order to file or 

refusing an application to file an award appealable 
—Award', determining matters not referred cannot 
be filed. An order made on an application under 
s. 525 of the Code of Civil Procedure to file an 
award, whether such prayer is granted or refused, 
is a decree and appealable as such. Ponnusami 
Mudali v. Mandisnndara Mudali, I. L. R. 27 Mad. 
255, followed. Where an award determines matters 
not referred to arbitration, the Court, under ss. 
520 and 526 of the Code of Civil Procedure, is 
bound to refuse to file the award. Thiruvenga- 
DATHIENGAE V. VaIDINATHA AYYAR (1905) 

I. Xi, R. 29 Mad. 308 

s. 521; 


See Arbitration — Awards— Validity 

of Awards, and Grounds for setting 

THEM ASIDE. 


■ — — — — — — — — Order setting aside 

award under s. 521 can be questioned on appeal 
against the. final decree. Where a Court sets aside 
an award of arbitrators on application under s. 521 
of the Civil Procedure Code, and decides on the 
merits the Court of appeal can, on appeal from 
the final decree, inquire into the propriety or 
otherwise of the order setting aside the aw'ard. 
Ganga Per sad v. Kura, 1. L. R. 28 All. 408, not 
followed. Achuthayya v. Thimmayya (1908) 
I. Xi. R. 31 Mad. 345 


CIVIL PROCEDURE CODE, ACT XIV 

OF 1882 (ACT X OP 1877)— contd. 

— - — - ss. 521, 522 —concld. 

1. — Allegations of arhi* 

trator’s misconduct — Decree folloimig award — 
Appeal from the decree. The plain tifi filed a suit 
for the dissolution and winding up of a partnership. 
The matters in dispute were referred to* arbitration 
by an order of the Court ; an aw'ard was made ; an 
application was made by the appellant to set aside 
the award on the ground of alleged misconduct cf 
the arbitrator ; the application was refused ; judg- 
ment was given according to the award ; upon the 
judgment so given a decree was passed. From this 
decree the appellants preferred an appeal. Held , 
unless it is shown that /the award is illegal ab- 
initio or in other words where there is no award 
in law, no appeal lies from a decree following a 
judgment given according to an award. Nandram 
Daluram v. Nemchand Jadavchand, I. L. R. 17 
Bom. 357, approved. Kali Prosanno Ghose v- 
Rajani Kant Chatter jee, I. L. R. 25 Calc. 1,41, referred 
to. Walji Mathuradas v. Ebji Umersey (1905) 

I. L. R. 29 Bom. 285 

2. — Arbitration— A - 

ward — Decree on award made without allowing 
time to file objections — Appeal. An appeal will, 
lie from a decree passed in accordance w ith an 
award if such decree has been passed without 
allowing to the parties the time prescribed by law 
for filing objections to the award. Ibrahim Ali 
v. Mohsin Ali , I. L. R. IS All. 422, and Maha- 
rajah Joy mungul Singh Bahadur v. Mohun Ram, 
Marwaree, 23 W. R. 429, followed. Najm-ud-din 
Ahmad v. Puech (1907) . I. L. R. 29 AIL 584 

S. — ss. 521, 588 — Award — Objections 

to award — Award set aside — Appeal. Held, that 
no appeal lies from an order under s. 521 of the 
Code of Civil Procedure setting aside an award. 
Shyama Char an Pramanik v. Prolhad Durwan. 

8 C. W. N. 390, followed. Naurang Singh v„ 
Sadcipal Singh, I. L. R. 10 All. 8, overruled. 
Pureshnath Dey v. Nabin Chunder Dutt, 12 TF. R. 93,. 
and Rughoobur Dyal v. Maina Koer, 12 C. L. R. 
564, referred to. Ganga Parshad v. Kura (1906) 

I. L. R. 28 All. 408 

s. 522 (1859, s. 325). 

See Appeal — Arbitration. 

See Arbitration — Awards. 

I. Xi. R. 29 Calc. 167' 
I. L. R. 26 Mad. 47 

— — — No appeal from a 

decree on an award except on the grounds mentioned 
in the section. Under section 522 of the Code of 
Civil Procedure of 1882, no appeal lies against 
a decree passed in accordance with an award, 
except on the grounds stated in the section. No 
appeal will lie on the ground that the award is 
void ab initio. Chairman of the Purnea Munici- 
pality v. Siva Sankar Row, I. L. R. 33 Calc. 899,. 
followed. Indur Subbarami Reddy v. Kandadai 
Rdjamannar Ayyangar , I. L. R. 26 Mad. 47, not. 
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OE 1882 (ACT X OE 1877)-contd. 

s. 522 (1859, s. 825 )—concld. 

followed. Kanakku Nagalinga Naik v. Naga- 
likga Naik (1909) . I. L. R. 32 Mad. 510 

2. Award on a reference 

not agreed to by all the parties to the suit, validity 
of — Court's decree on such award — Right of appeal 
from. An award on a reference under s. 506 of 
the Civil Procedure Code, not agreed to by all the 
parties to the suit, is invalid in law. Both an 
appeal and a second appeal lie from a decree passed 
upon such an award. Parsidh Narain Singh v. 
Ghanshyam Narain Singh (1905) 

9 C. W. 35T. 873 

3. Arbitration — In- 

valid reference and award — Appeal from decree 
passed in accordance with such award . Where 
there is no valid reference to arbitration and 
no valid award, the decree passed in accordance 
therewith cannot be maintained, and an appeal 
lies against such decree. Negai Purcin v. Hera 
Singh , 6 A. L. J. 333, referred to. Shib Lal 
v. Chatarbhuj (1909) . I. L. R. 31 All. 450 

4. _.i— SS. 522, 52 6 — Private Arbitra- 

tion — Award made a rule of Court — Appeal. When 
an award made in a private arbitration has been 
made a rule of Court and a decree passed thereon, 
no appeal will lie except so far as the decree is in 
excess of or not in accordance with the award. In 
this respect there is no difference between a decree 
based upon a private award and a decree based upon 
an award made through the intervention of the 
Court. Mustafa Khan v. Phulja Bihi, I. L. B. 
27 All. 526 , distinguished. Bahadur Singh v. 
Negi Phban Singh (1.908) I. D. R.' 30 All. 151 

s. 523. 

See Abbitbation — Reference ob Sub- 
mission to Abbitbation. 

7 C. W. 1ST. 180 

See Compbomise — Compromise op Suits 
under Civil Pbocedube Code. 

I. L. R. 30 Gale. 218 

See Limitation Act, s. 21. 

ss. 523, 381 — Agreement for arbitra- 
tion filed in Court — Death of one of the parlies — 
Application by legal representative to be brought 
on record. Where matters in difference have been 
submitted to arbitration, the submission is, under 
the law in force in British India, not revocable 
without just and sufficient cause, even where the 
submission has not been made a rule of Court. 
And where the submission has been made a rule of 
Court and has become the subject of a suit, it can 
only be revoked by leave of the Court upon good 
cause being shown. The policy of the Indian 
Legislature has been not to follow the English 
common law with regard to references to arbitra- 
tion. Such contracts are not revocable, in India, 
at the will of either party, nor will the authority of 


CIVIL PROCEDURE CODE, ACT XIV 
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ss. 523, 361 — concld . 

an arbitrator necessarily be revoked by the death 
of one of the parties to the arbitration. The 
question whether a legal representative of a deceased 
party is or is not entitled to enforce the contract to 
refer depends upon whether the right dealt with 
in the reference is merely of a personal nature 
or is one which survives to the legal representa- 
tive. Where ft is one that survives, the proceed- 
ings before the arbitrators do not, under s. 361, 
abate by reason of the death of a party. As the 
right to have partition of joint family property 
is one which survives to an adopted son, an agree- 
ment to refer the partition of such property to 
arbitrators is not put an end to by the death of a 
party to it, and if there is any dispute as to who* 
is the legal representative, the Court should (at 
any rate where the agreement has been filed in 
Court) proceed under s. 367 of the Code of Civil 
Procedure. Pebumalla Satyanaeayana v. Peru* 
malla Venkata Rangayya (1904'! 

I. Xi. R. 27 Mad, 112* 


See Arbitration — 

Reference ob Submission to 
Arbitration. 

I. Ii. R. 24 Mad. 326 

Awards — Validity of Awards. 

I. L. XL 29 Calc. 278 

Private Arbitration. 

I. L. R. 24 Mad. 31 

See Lease — Construction — Provision 
for Renewal. 

I. L. R. 30 Calc, 831 

1. — — — — — - Award — Order reject- 

ing application to file award male out of Court — 
Appeal. Held, that no appeal will lie from am 
order refusing to file an award made between the 
parties without the intervention of a Court. Bhola 
v. Gobind Dayal , I. L. B. 6 AU. 186 , followed;. 
Ghulam Khan v. Muhammad Hassan, T. L. B. 
29 Calc. 167, distinguished. Katie Ram v*. 
Babu Lal (1904) . I. L. R. 26 All. 205 

2. — Arbitration — The 

matter to which the award relates ''-—Jurisdiction.. 
The words “ the matter to which the award 
relates ” in s. 525 of the Civil Procedure Code 
were not intended by the Legislature to refer to 
the precise amount of the precise matter awarded 
to one party or the other by the arbitrator; they 
refer to the subject matter of the arbitration, and 
not the matter actually awarded by the arbitra- 
tor. Naesing Das "v. Ajodhya Pros ad Sukul 


(1904) . . . I. L. R. 31 Calc. 203 

3. ■ — - — ; — * — — Beference to arbi- 


tration — Award — Question whether the matter had been 
referred and an award had been made — Question 
which the Court can and ought to decide. When am 


s. 525. 
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application is made under s, 525 of the Civil 
Procedure Code (Act XIV of 1882) to file an award 
.as an award made in the matter which had been 
referred to arbitration, the question, if raised, 
whether the matter had been referred and 
an award had been made thereon, is one which 
the Court, to which the aforesaid application has 
been made, can and ought to decide. Samal 
Nathu v. Jaishanlcer, I. L. R. 9 Bom. 254 , explained. 
The principle of store decisis is of undoubted value 
in its bearing on the law of property, but the 
doctrine is not of the same importance in the depart- 
ment of procedure when the practice of one Court 
is to be brought into conformity with the settled 
practice of other Courts and the plain terms of 
the Code. Manilal Hargovandas v. Vanmali- 
das Amratlal (1905) . I. L. R. 29 Bom. 621 

4. Award — Order re- 

jecting application to file award made out of Court — 
Appeal. Held , that no appeal will lie from an order 
refusing to file an award made between the parties 
without the intervention of - a Court. Bhola v. 
Gabind Dayal, I. L . R. 6 All. 186, and Katik 
Ram v- Babu Lai, All. W eelcly Notes (1903) 234, 
followed. Ghulam Khan v. Muhammad Hassan, 

I. L. R. 29 Calc. 167, distinguished. Muhammad 
Newaz Khan, v. Alam Khan, I. L. R. 18 Calc. 414, 
referred to. Basant Lal v. Kunji Lal (1905) 

I. L. R. 28 All. 21 

5. - ; — a .. ~ — •— . Arbitration — Vali- 

dity of reference disputed— Jurisdiction of Court to 
decide as to validity of reference — Civil Procedure 
Code, s. 622. Held, that upon an application 
made to it under s. 525 of the Code of Civil Proce- 
dure the Court has jurisdiction to and is bound 
to enquire into the question whether the parties 
had or had not referred the matter in question 
to arbitration. Amrit Ram v. Dasrcit Ram, 1. L. R. 
17 All. 21 ; Mahomed Wahid-ud-din v. Hakiman, 

J, L. R. 25 Calc.. 757, and Manila l Hargovandas v. 
Vanmalidas Amratlal, I. L. R. 29 Bom. 621 , referred 
to. Ganesh Singh v. Kashi Singh (1906) 

I. L. R. 28 All. 621 

- ss. 525, 526 (1859, s. 327). 

See Arbitration — Private Arbitration* 

See Small Cause Court, Moeussil — 
Jurisdiction — Arbitration. 

3 IN’. W. 117 
7 IN*. W. 329 
1 B. L. R. A. C. 43 : 10 W. R. 85 
10 Bom. 54 
5 Mad. 128 
I. L. R. 13 Mad. 344 

■ — - SS. 525, 52 Q— Arbitration— Private 

Award-Decree — Legality of award— Appeal— S. 522, 
if applies. When an application under s. 525 
<>f the^ Civil Procedure Code, to file a private 
award is allowed and a decree drawn up in accord- 
ance therewith, no appeal lies from such a decree, 


though an appeal would lie from an order refusing 
to file the award. Ghulam Gilani v. Muhammad 
Ahmed, 6 C. W. N. 226 : s.c. I. L. R. 29 Calc, 167 ; 
L . R. 29 I. A. 51, referred to. Kali Prosanna 
Ghose v. Rajani Kanta, I. L. R. 25 Calc, 141, 
and Mahomed Wahid-ud-din v. Hakiman, I. L. R. 
25 Calc. 757, in so far as they decided that a 
decree made in accordance with an award is appeal- 
able on the ground that there is no valid and legal 
award have been overruled by the Privy Council 
in Ghulam Jilani v. Muhammad Ahmed, S C. W. N. 
226 : s.c. I. L. R. 29 Calc. 167, L. R. 29 I. A. 51. 
Per Mookekjee, J., Quaere; Whether an appeal 
against a decree made in accordance with an award 
under s. 526 of the Civil Procedure Code, is barred 
even in cases where the cause shown against the 
award has denied the submission to arbitration 
or the genuineness of the award. Husannana v. 
Linganna, I. L. R. 18 Mad. 423, referred to. 
Chintamoney Aditya v. Haladhur Haiti (1906) 
10 C. W. US. 601 

ss. 525, 540, 620 — Application to 

file an Award — Registration as a suit — Award set 
aside— Application for revision — Maintainability — 
Right of appeal from order setting aside award. 
An application was made to file an award in a 
District Munsif’s court and was registered as a suit. 
The defendant appeared, and the District Munsif 
took evidence, whereupon he refused to file the 
award and set it aside, being of opinion that the 
arbitrators had been guilty of misconduct in making 
the award. The applicant filed a civil revision 
petition in the High Court. Held, (i), that the 
order refusing to file the award and setting it aside 
was a decree, and (ii), that an appeal lay against 
that decree. Ponnusmia Mudali v. Mandi 
Sundara Mudali (1904) I. L. R. 27 Mad. 255 

s. 526 — Private Award — Application 

to file — Objection under s. 520 — Matters left 
undetermined— Disallowance of objection— Decree 
directing award to be filed — Appeal— S. 522, when 
applies — Practice — Mofussil Courts — Original Side 
— Revision, power of, of High Court — Exercise suo 
motu. Per Curiam (Rampini and Pratt, JJ., 
contra). An appeal lies from an order passed under 
s. 526 of the Civil Procedure Code merely directing 
the filing of an award made on a submission to 
arbitration without the intervention of a Court 
of Justice. Upon an application under s. 525 , 
to have a private award filed, the opposite party 
objected that the arbitrator had left undeter- 
mined certain matters referred to him for decision. 
The objection was overruled and the award was 
ordered to be filed and a formal decree was drawn 
up containing the following direction: “It is 
ordered that the arbitration award in this case 
be filed in Court.” This decree was set aside on 
appeal, the lower Appellate Court holding the 
objection to be a valid one. Held per Curiam 
(Maclean, C. J., and Sale, J., contra ), that 
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no appeal lay from the decree of the first Court 
and the lower Appellate Court had no authon y 
to interfere with it. Per Maclean, C.J., and 
Ghose, J.— When an award has been ordered 
to be filed under s. 526, the party in whose favour 
it is, must proceed to obtain a judgment and 
consequent decree under s. 522, and if that decree 
is according to the award, then there is no appeal 
from it. Per Ghose, Rampini and Pbatt, JJ.— 
The decree in this case was substantially a decree 
in accordance with an award as contemplated 
by s. 526 read with s. 522. Per Sale, J-— No 
decree expressly incorporating the terms of the 
award is required to be drawn up in pursuance of 
the order to file the award made under s. 526, 
nor is the clause restricting the right of appeal m 
the case of a decree made under s. 522, applicable 
to an order to file an award made under s. 526. 
Per Rampini and Pratt, JJ. — No appeal lies 
from an order directing an award to be filed under 
s. 526, except when the decree is in excess of, or not 
in accordance with, the award, although an order 
refusing to file the award is appealable. Per 
Maclean, 0. J— An order directing as well as 
one refusing the filing of an award stand on the 
same footing as regards appealability. Ghulam 
Jilani v. Muliammed Ahmed , 6 C. W. N . 226 : 
s,c. I.L. P. 29 Calc. 167 : L . P. 29 1. A. 51, 
considered. Per Curiam — The High Court can 
interfere under s. 622 of its own motion and in 
the absence of an application under that section. 
Jinokey Nath Guha Roy v. Brojo Lal Guha 
Roy (1906) ... 10 C W. NT. 009 

s.c. I. L. R. 33 Calc. 757 

527 — Case stated under Indian Suc- 


cession Act (X of 1S65), s. 7 8 — W ill — A ppointment 
by general Bequest • — Power created subsequently to the 
will, A general power of appointment may be well 
exercised by a will executed previously to the crea- 
tion of the power and that too by a mere 
residuary gift. Dinshaw Sokabji v. Dins haw 
Sorarjx ( 1907) . I. X*. R. 31 Bom. 472 

ss. 532, 538 (Oh. XXXIX). 


See Decree — Poem of Decree — Bill of 
Exchange . I. L. R. 18 Calc. 804 


See Limitation Act, 1877, Sch. II, Art. 
159 . I. L. R. 23 Calc. 573 

See Negotiable Instruments, summary 
procedure on. 

See Promissory Note — Assignment of, 
and Suits on. Promissory Notes. 

I. L. R. 19 Mad. 388 
5 C. W. 2L 259 

— s. 539. 

See Declaratory Decree, suit for — 
Endowment I. L. R. 28 Mad. 450 
I. L. R. 5 Mad. 383 
I. L. R. 14 Mad. 1 
I. L. R. 18 All. 227 


CIVIL PROCEDURE CODE, ACT XIV 
OE 1882 (ACT X OP 1877)— eontd, 

s. 539 — contd. 

See Reference to High Court — Civil 
Cases . I. L. R. 25 Bom. 327’ 

See Right of Suit — Charities and 
Trusts . I. L. R. 24 All. 631 
I. L. R. 32 Gale. 273' 

See Right of Suit — Interest to sup- 
port Suit . I. L. R. 12 Mad. 157 

1. Atasli Behiram (Par si Fire 

Temple) — Par si Community of U dw a da — Trust 

Suit — Capacity to hold property — Mandatory In- 
junction— Trespasser. In this country a fluctuat- 
ing body of persons, such as a village community,, 
is capable of owning property. It is opposed to 
the notions of the Parsi community that the Iran 
Shah (sacred fire) should be regarded as capable 
of, or the subject of, ownership ; but even if J there 
be difficulty or doubt as to its ownership, 
it is obvious that there must be some one entitled 
to protect from improper invasion the temple 
property, and those who can predicate of them- 
selves that they have exercised the management, 
authority and supervision, as alleged in the plaint, 
are so entitled. The Parsi inhabitants of Udwada, 
as the Anjuman (that is a constituted council or 
assembly to which all questions regarding their 
peculiar customs are referred) of that town, are 
vested with the control, management and supervi- 
sion of the Atash Behram at that place and all 
that appertains to it. A suit for the vindication 
of the right of management, which is vested in, 
and actually being exercised by, the plaintiffs 
and those they represent at the date of the obstruc- 
tion does not fall within s. 539 of the Civil Pro- 
cedure Code (Act XIV of 1882) merely because 
those, who cause the obstruction, happen to have 
been nominated trustees. A mandatory injunc- 
tion should not be granted against a trespasser 
compelling him to come on the land on which he 
had trespassed to remove an encroachment made 
thereon by him. Navroji Manekji Wadia v . 
Dastur Kharsedji Mancherji (1904) 

I. L. R. 28 Bom. 20 

2. — Trust — Suit relating 

to a public charity — Sanction granted to prospective 
plaintiff “ and another 55 — Sanction , a condition 
precedent to the institution of the suit. Held , that 
the 44 consent in writing 55 of the Advocate General 
or other officer appointed by the Local Govern- 
ment for the purpose required by s. 539 cf the 
Code of Civil Procedure must be a specific permis- 
sion given to two or more persons by name : a 
permission given to one applicant by name 4 4 and 
another” is not a sufficient compliance with the 
terms of the section. Held, also, that the 4 4 consent 
in writing 5 7 required by this section is a condition 
precedent to the institution of the suit to which 
such consent relates. If therefore no valid consent 
is given before the institution of the suit, the 
mistake cannot subsequently be rectified, unless by 
means of withdrawal of the suit with permission to 
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institute a fresh suit. Ramayydngar v. Krishnay ~ 
yangar, I. L. R. 10 Mad . 185, dissented from • 
Rendall v. Blair , L, R. 45 Ch. D. 139 , distinguished. 
In the present ease, where the suit had not been 
instituted until eight or more years after the 
consent of the Legal Remembrancer had been 
obtained, permission to withdraw the suit with 
liberty to sue again was, in the discretion of the 
Court, refused. Gopal Dei v. Kynno Dei (1904) 
I. L. R. 26 All. 182 

( — - — — — Public Trust. — Sanc- 

tion of the Advocate-General, when necessary, under 
the Civil Procedure Code . S. 539 of the Civil 
Procedure Code contemplates the existence of a 
dispute of such a public nature that the intervention 
of the Advocate- General is necessary to decide if 
and by whom a suit should be brought to establish 
a public right. Sajedur Raja v. Gour Mohun Das, 
I. L. R. 24 Calc. 418, 425, referred to. Monijan 
Bieee v. IChadem Hossein (1905) 

9 C. W. 1ST. 151 

4. — — Suit by an Indivi- 

dual to establish a common right to a public religious 
Trust-— Other persons associated as co-plaintiff —If 
such suit falls within s. 30 or s. 539— Ss. 539 
and 30 if mutually exclusive— S. 539, construction of. 
The words of s. 539 of the Civil Procedure Code 
contemplate the existence of persons, other than 
those permitted to sue, who may be affected. 
The existence of such other persons or the joinder 
of some of them as co-plaintiffs does not take away 
the right of an individual to sue under that section 
provided his rights, as contemplated in that section, 
have been infringed. The Chinese community 
, of Calcutta are divided into two classes, the Puntis 
and the Hakalus. The Puntis being excluded 
from the Chinese temple and cemetery, five of them, 
after obtaining the sanction of the Advocate- 
General under s. 539 of the Civil Procedure Code, 
instituted this suit for a declaration that the temple 
and cemetery were public religious and charitable 
trusts for the benefit of the said community and 
as such, the Puntis, including , the plaintiffs, were 
entitled to the benefits thereof. Objection was 
•taken that the suit, as framed, was not maintain- 
able as it fell within s. 30 of the Civil Procedure 
Code and not under s. 539. Held, that the suit 
was maintainable. MacMochi v. Lee Chin 
(1905) : ■ • , . . 9 C. W. N. 594 

5. — — — — - 4 Under the Trust 9 

meaning of— Power of appointing additional trustees 
or controlling body. Under s. 539 of the Code of 
Civil Procedure, the Court in sanctioning a scheme 
may provide for the appointment of additional 
or new trustees, though such appointment may 
not be in conformity with the original constitution 
of the trust or with the rules in force in respect to 
"it. The words 4 under the trust 5 in s. 539 of the 
Code of Civil Procedure have no reference to such 
anginal constitution or the rules. The Court of 
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Chancery in England has always exercised such 
powers, and in the absence of express words restrict- 
ing the powers of Courts in this country, the Legis- 
ture must be presumed to have conferred similar 
powers upon them by s. 539 of the Code of Civil 
Procedure. CMntaman Bajaji Dev v. Dhondo Ga - 
nesh Dev, I. L. R. 15 Bom. 612, and Annoji v. 
Narayan, I. L. R. 21 Bom. 556, followed. A 
scheme framed by the Court may be liable to varia- 
tion for good cause shown. Re Browne's Hospital 
v. Stamford, 60 Law Times 288, referred to. 
The directions in a scheme framed under s. 539 
of the Code of Civil Procedure may be enforced 
in execution of application by persons interested. 
Damolarbhat v. Bhogilal, 1. L. R. 24 Bom. 45, 
followed. Prayag Doss Ji Varu Mahant V. 
Tirumala Sriran gacharl avartj ^(1905) 

I. L. B. 28 Mad. 819 


Public Trusts- 


# — JL WWW JL / WO I/O 

Sanction of the Advocate-General— S. 539 of the Civil 
Procedure Code, if mandatory or permissive — Its 
scope— Religious Endowments Act (XX of 1863), 
s. 14 Demurrer. To bring a case within the 
purview of s. 539 of the Civil Procedure Code the 
suit must be a representative one brought for 
the benefit of the public and to enforce a public 
right in respect of an express or constructive public 
trust upon a cause of action alleging a breach of 
such trust . or necessity for directions as to its 
administration against a trustee of such express or 
constructive trust and whether such trustee be 
so de jure or de son tort and for the particular relief 
mentioned. Suits brought not to establish a public 
right, but to remedy a particular infringement of 
an individual right are not within the section. As 
stgainsfc strangers, such as alienees from the trustee 
and mere trespassers holding adversely to the 
trust, the -section does not apply. Meaning of 
the phrases “direction of the Court is necessary 
for the administration 5 5 and s 4 such further or 
other relief ” in s. 539 explained. S. 539 is not 
mandatory but enabling and permissive, cumula- 
tive and not restrictive in its effect and does not 
affect any right of suit which may exist independ- 
ently of it. If therefore a suit is one which would 
have been maintainable prior to the enactment 
pf the corresponding section in the Code of 1877 
it may now be instituted independently of 
the provisions of s. 530, even though it be upon 
such a cause ot action and for such relief as is 
mentioned in it. Scope and history of the section 
discussed and explained. Bttdreedas Mukim 
Bahadur v. Chuni Lal Johurry (1906)' 

10 C. W. 581 
s.c. I. L. B. 88 Calc. 789 

- Public Charitable 


S ... — ruonc vnamaoie 

or Religious Trust— Suit for Administration of Trust 
— Nature of decree which may be passed in such suit. 
Per Stanley, C.J .— In a suit under s. 539 of the 
Oocle of Civil Procedure it is competent to the 
Court to determine of what the trust properties 
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c onsist or find that particular alienations thereof 
Cannot be maintained, provided all proper parties 
are represented before it. If transferees or mort- 
gagees, who have been impleaded in a suit institu- 
ted under s. 539, do not accept the findings of the 
Court in that suit, it may be necessary for the 
trustee appointed by the Court to institute a 
suit for recovery of possession. And, semble, that 
in such a suit it is competent also to the Court 
to direct a trustee, who is being removed from the 
trusteeship, to make over the trust property to 
the new trustee or trustees. Sajedur Baja Cliow- 
dhury v. Gour Mohun Das Baishnav , I. L. B. 24 
Calc. 418 , followed. Per Burkitt, J. — In a suit 
under s. 539 of the Code of Civil Procedure it is 
not competent to the Court to pass a decree for re- 
covery of possession of the trust property from 
alienees. All that plaintiffs in such a suit can obtain 
is a decree appointing a trustee or trustees, declar- 
ing what properties are affected by the trust and 
directing the trustee to bring those properties into 
possession. If the trustee appointed by the Court 
is resisted in Ms attempts to get possession of the 
trust property, he must then bring a suit for 
possession in the proper Court on payment of the 
full Court-fee for such a suit. Ghazaeear Htjsain 
Khan v. Yawar Htjsain (1905) 

I. L. B. 28 All. 112 

8. — Suit relating to Public 

Charity — Suit filed by only one plaintiff with the 
consent of the Advocate-General — Amendment of 
plaint by subsequent addition of second plaintiff — 
Consent of the Advocate-General to the amendment — 
Suit ' defective in a material paticular. A suit 
relating to a public charity was instituted by one 
plaintiff only with the consent of the Advocate 
General under s. 539 of the Civil Procedure Code 
(Act XIV of 1882). The defendant having objected 
to the institution of the suit by one plaintiff, the 
plaint was amended by the addition of the second 
plaintiff and the Advocate- General consented to 
the amendment. Held , dismissing the suit in 
appeal, that the suit was defective in a material 
particular. The suit was bad at its institution 
and its amendment by adding a second plaintiff 
did not better it. Darves Haji Mahamad v. 
•Jainttdin (1906) . I. Is. B. 30 Bom. 603 

9. Applicability of 

section — Suit brought by the whole body of persons 
authorised to administer the Trust . Held , that s. 
539 of the Code of Civil Procedure does not apply 
to a case where the suit is instituted by the whole 
body of persons who are legally authorized to 
administer the trust to which it relates. Bai 
Budree Das Mukim Bahadur v. Ghuni Lai Johur - 
ry, 10 C. W. N. 581 , followed. Ram Das v. Badri 
Harain (1906) . I. I*. B. 29 All. 27 

10. _____ Suit by Advocate- 

General at instance of Belators dismissed — No 
appeal by Advocate-General — Appeal by Belators — 
Maintainability. A suit having been brought by 


CIVIL PBOCEDITBE CODE, ACT XIV 

OB 1882 (ACT X OB 1867)—contd. 

— — - So 539 — concld . 

the Advocate- General he is the proper party to 
appeal and not the relators. The relators are 
not parties to the suit and as relators they have 
no right to step in when the Advocate- Generals 
who was plaintiff, has not thought fit to appeal 
against the dismissal of the suit. Jan Mahomed 
v. Syed Nurudin (1907) 

I. X*. B. 32 Bom. 155 

11* : — Beligious or Chari- 

table Trusts — 4 4 Further or other relief mean- 
ing of. Held, by Davar, J. : — S. 539 of the 
Civil Procedure Code, 1882, is very limited in 
its scope and operation. It contemplates the 
institution of a suit to 64 obtain a decree ’ 9 for 
reliefs which are strictly confined to five heads. 
The first branch of the suit clearly falls under 
the provisions of the section, for the plaintiffs 
have obtained a decree under three of the five 
provisions of the section, viz „ (a) the appoint- 
ment of new trustees, (b) vesting trust property 
in the trustees, and (e) settling a scheme. But 
the reliefs asked for in the second branch of the 
case, namely, the ascertainment and declaration of 
what are the trusts, the rectification of the trust 
deeds, a declaration that the defendants have 
either wrongly declared the trust in the deeds 
or wrongly interpreted the trusts therein, do 
not fall under any of the five heads mentioned in 
the section. The words 4 4 further or other relief ’ ’ 
that follow, must necessarily be construed to refer 
to reliefs ejusdem generis and not to reliefs 
wholly outside those specifically defined under 
these five heads. A suit brought not to establish 
a public right in respect of a public trust, hut to 
remedy a particular infringement of an individual 
right is not within s. 539 of the Civil Procedure 
Code, 1882. S. 539 contemplates a suit either in 
the name of the Advocate- General at the instance 
of relators, or a suit in the name of parties 4 4 having 
an interest in the trust ” with the consent of the 
Advocate-General. The 4 4 interest 9 9 of the parties 
here contemplated must be the 4 4 interest 9 ’ that 
is threatened or infringed. Held by Beaman, J. : — 
The decision of a suit, under s. 539 of the Civil 
Procedure Code, 1882, is not only binding on the 
parties to it, but to all persons affected by it. 
The expression 4 4 such further or other relief 9 9 
in the section means such further or other relief 
as, from the nature of the introductory words 
and the esemplificatory cases, appears to the Court 
to be appropriate in such a suit, e.g, } removing 
fraudulent trustees, restraining a breach of trust, 
and so forth. Any extension or limitation of the 
scope of a trust, so as to exclude those who were 
intended to be included or to include those who 
were intended to be excluded, is a breach of trust. 
Dinsha Manekji Petit v. Jamsetji Jijibhai 
(1908) . . . . I. L. R. 33 Bom, 509 

— - — ss„ 539, 582. 

See Religious Endowment Act, second 
Appeal . . 8 C, W, N, 404 



DIGEST OP CASES. 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877)— contd. 

. s„ 540 (1859, s. 332 ; Act XXIII 


of 1881, s. 23). 

See Appeal — Costs. 

I. L. R. 18 Bom, 878 
I. L. R. 13 All. 290 

See Appeal — Decrees. 

LL.R.2 All. 497 
I, L. R. 3 All. 75 
I. It. R. 9 Bom. 252 
I. L, R. 18 Mad. 73 
I. L. R. 22 Mad. 299 
I. L. R. 28 Calc. 81 

See Appeal — Ex-parte Cases. 

See Madras General Claeses Act, s. 8. 

I. L. R. 24 Mad. 39 

See Transfer op Property Act (IV of 
18S2). 

ss- 88 and 89 ; 

I. L. R. 25 Mad. 244 

s. 89 . I. L. R. 29 Calc. 651 

— ss. 540, 623 — Practice — Review peti- 
tion followed by appeal — Decision of review petition 
during pendency of appeal — Position and power of 
Court of first instance after an appeal has been filed 
against its decree. A plaintiff sued by an agent, who 
compromised the suit, one of the terms of the com- 
promise being that the agent should withdraw the 
suit. The agent failed to do this, whereupon the de- 
fendant brought the compromise to the notice of the 
Court and the suit was dismissed on 10th September 
1901. Plaintiff on the succeeding day applied for 
a review (alleging fraud and collusion on the part of 
his agent) and on 13th December 1901 preferred an 
appeal to the High Court against the decree dismis- 
sing the suit. While that appeal was pending, name- 
ly on 17th March 1902, the Subordinate Judge 
heard and allowed the review petition, set aside the 
decree and restored the suit to the file. Held, that 
the order was ultra vires. A pending appeal with- 
out annulling the judgment appealed against leaves 
it subsisting as a valid adjudication governing the 
rights of the parties, but the further litigation and 
all matters connected with it are transferred to and 
placed under the control of the Appellate Court. 
r l he power of the inferior Court in any way to deal 
with the litigation is completely in abeyance except 
to carry out the decree which it is the duty of the 
Court to do, as s. 545 of the Code of Civil Proce- 
dure provides that the execution of the decree is not 
stayed by the mere fact that an appeal has been 
preferred against it. Held, also, that an appeal lay 
against the order of the Subordinate Judge. Ram- 
anadhan Chetti v. Narayanan Chetti (1904) 

I. Is, R. 27 Mad. 602 


- s. 542. 


jS'ee Limitation, plea of. 

I. L. R. 34 Calc. 941 

s. 543 <1859, s. 336 ) — Time 


allow for correction Memorandum of appeal. 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877) —contd. 


-s. 543(1859, s. 336) — concld . 


Where under the provisions of s. 336, Act VIII of 
1859, a memorandum of appeal is returned for the 
purpose of being corrected, the Appellate Court 
should specify a time for such correction. Jagan- 
nath v. Lalman . . I.L.E.1 All. 260 


— Practice-Rejec- 

tion of Memorandum of Appeal. Whenever a memo- 
randum of appeal is rejected under the discretion- 
ary power vested in the Court, a judicial order to 
that effect and the reasons for the same ought to 
be recorded. Lalla Jugseb Sahoy v. Kasse- 
nauth Sein . . 1 Ind. Jur. O. S. 121 


- Rejection of Appeal , 


3. 

time for. The time for rejecting an appeal is 
when it is presented and not after it has once 
been admitted. Goopee Bullub Roy v. Gqluck 
Proshad Bose . . . W. R. 1864, 135 

s. 544. 

See Abatement of Suit— Appeals. 

I. L. R. 25 All. 27 

- s. 544 (1859, s. 337)— Alter - 


ation of decree on appeal by one party — Ap- 
peal by one party— Reversal of decree against all. 
Power of the Court of appeal under s. 337 of Act 
VIII of 1859 to reverse the whole of the decree of 
the Court below upon the appeal of one only of 
the parties against whom the decree was passed. 
Jadumani Dasi v. Fadu Bibi 7. B. L. R. Ap. 28 

Sreemunjuree Dosee v. Poorusuttun Doss 

9. W. R. 499 

2. — Decree on ground not 

com, m on to all parties. A decree against seve- 
ral defendants one of whom alone appeals 
cannot be reversed as against the rest when it did 
not proceed on ground common to all. Doya- 
MOYEE DOSSEE V. ESHUR CHUNDER MuTTYLQLL 

1 W. R. 203- 

Woomesh Chunder Bose V. Matunginee Debia 

2 W. R. 170 

Abdool Ali v. BaNoo . . 2 W. R. 287 

Boydonath Surmah v. Ojan Bibee 

II W. R. 238 

Koolada Pershad Misree V. Godra Chand 

Miseee 17 W. R. 353 

Chunder Monee Dossee v. Modhoo Dey 

23 W. R. 166 

Aliter when it does. Chunder Kulla Dossee 
v. Jotendra Mohun Tagore . 6W.E. 104 

Kritartho Moyee Debia v. Khetternath Sir- 
CAR • • . . • 9, W. R. 472 

Badul Singh v. Chutterdharee Singh 

9 W„ R. 558 

Rung Lal Gossain v . Gowree Mundul 

10 W. R. 285 


( 1953 ) 


DIGEST OE GASES. 


{ 1954 ) 


CIVIL PROCEDURE CODE, ACT XIV 

OF 1882 (ACT X OF 1877)— contd. 

— s. 544 (1859, s. 337) — contd . 

Dooeg-a Churn Doss v. Mahomed Abbas Bhoo- 

yan 14 W. R . 121 

Seeestee Dhtjr Chuckerbutty v. Seeenath 
Biswas ..... 18 W. R. 332 

3. — Appeal by one De- 

fendant in respect of portion of decree. One of 
several defendants who appeals in respect only of 
the sum decreed against her is not entitled to take 
advantage of s. 337, Act VIII of 1859, and question 
the full amount claimed. Sheeroo Coomaree 
Dabee v. Mahatab Chund . W. R. 1864, 380 

4. . Right to benefit 

by decree on appeal by one defendant — Decree of Pri- 
vy Council. A plaint having been dismissed by 
the first Court which decreed that the costs of all the 
defendants who had filed answers were to be borne 
by the plaintiff, the plaintiff appealed to the High 
Court which reversed the decree. One of the de- 
fendants then appealed to the Privy Council which 
reversed the decree of the High Court and restored 
that of the Zillah Court. Held, that the decree of 
the first Court by being restored as it was made 
was reaffirmed in it-; integrity and the defendants 
generally were entitled to execute it though only 
one had appealed to the Privy Council. Luch- 
meeput Singh v. Khoobunnissa . 14 W. R. 280 

5. Altering decree 

against defendant on co- defendant' s appeal. It was 
considered under the circumstances of this case not 
consistent with the principles of equity and good 
conscience to refuse a clearly proved right on the 
technical ground that on one co-defendant’s appeal 
no decision adverse to another co-defendant can 
be come to. Qoboy Singh v. Paluck Singh 

16 W. R. 271 

6. Pro forma Defend- 

ants. Appeal by pro forma defendants by making 
the real defendants, who did not appear, respon- 
dents as between themselves, cannot open out that 
portion of the case which, as between the plaintiff 
and the non-ajjpealing defendants, has not been 
appealed against. Gudadhur Banerjee v. Mon- 
mobinee Dossea . . .7 W. R. 366 

Khemtjnkuree Dossee v. Nilambur Mundul 

2 V/. R. 227 

'7. __ Opening whole 

appeal by one defendant. One of two defendants 
may appeal as respects the whole, and not half, of 
the property in dispute, in the absence of proof that 
they owned the property in two equal shares. 
Katyaney Chowdhrain v. Madhub Narain Roy 
Chowdhry 4 W. R. 68 

8. — Appeal by one De- 

fendant — Reversal of whole decree. Where one of 
several defendants appeals not against the whole de- 
cree but only against that portion of it which affects 
him, and his defence in the lower Court is not a de- 
fence common to the other defendants, the decree 


CIVIL PROCEDURE CODE, ACT XIV 

OF 1882 (ACT X OF 1877)— contd. 

— s. 544 (1859, s. 337 )~ contd. 

of the lower Court cannot be reversed in favour of 
those defendants who have not appealed. Ram 
Chunder Paul v. Omoba Churn Deb 

18 W. R. 28 

ISTakub Chunder Saha v. Juboo Nath: Ohttck- 
erbutty . . , , 24 W. R. 380 

9® — — Limitation as af- 

fecting those who do not appeal. Where a decree 
for possession of certain property is made against 
three persons jointly, one of whom appeals against 
the decree only so far as it affects himself and not 
against the whole decree, and the decree does not 
relate to property in respect to which the defendants 
have a common interest and a common defence so 
that an appeal by one would imperil the whole decree , 
then the fact of one defendant having appealed will 
not prevent limitatio j running in favour of - the 
others, against the execution of the decree. Hus 
Prcshad Roy v. Enayet Hossein 2 C. L. R. 471 

10. . — — : . — ; _ Application of , 

to ex parte decrees — Decree on ground common to all 
parties. S. 337, Act VIII of 1859, applies as well to 
ex parte decrees as to other decrees, the only ques- 
tion being whether the decision of the lower Court 
proceeded on a ground common to all the defend- 
ants. Sreenath Chowdhry v. Grey 

13 W. R. 114 

11. — — — Case disposed of 

under s. 116 , Civil Procedure Code , 1859 — Ex parte 
decree — Decree on ground common to all parties. 
Where parties who have been made co-defendants do 
not appear, and the Court deals with the case under 
s. 116, Civil Procedure Code, the decree given is not 
in the nature of an ex parte decree even as against 
the absent defendants ; and proceeding a*s it does 
on a ground common to all the defendants, the 
decision may, under s. 337, be modified in appeal 
even in favour of defendants not before the Appel- 
late Court. Doorga Churn Sett v. Shamanund 
Gossain . . .. ... 12 W. R. 376 

12. — . — . — - Decree on ground 

common to all parties. S. 337, Civil Procedure Code, 
does not empower an Appellate Court to exercise 
the power with which it invests such Court when it 
finds that the ground on which it proposes to base its 
own decision is common to all the defendants, but 
only when it finds that the decision of the lower Court 
has proceeded on such common ground. Protab 
Chunder Dutt v. Koorbanissa Bibee 

14 W. R. 130 

13. . — — — Power of Appel- 

late Court to make decree in respect of parties who 
have not appealed. The Court of Appeal has power 
under s- 337 of Act VIII of 1859 (corresponding with 
s. 544 of Act X of 1877) to draw up what would be 
a fair decree as regards all the parties to a suit al- 
though some of them may not have appealed. Joy- 
kisto Cowar v. Nittyanund Nundy 

1. L. R. 3 Gale. 738 ;2C.L. R. 440 

3 p 
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CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— contd. 

s. 544 (1859, s. 337) — conld. 

14. Common Defence 

—Appeal by one defendant. In a suit in which the 
defence of the two defendants was a common one to 
the extent of denying that the plaintiff had any 
such mokurari raiyati title as he alleged, and the 
first Court’s decision went on the ground that the 
plaintiff had a title against both : Held, that Act 
VIII of 1859, s> 337, was applicable, and one defend- 
ant alone might appeal. Mahomed Saefoollah v. 
Anwar Ali . 21 W. B. 112 

15. __ — _ Reversal in one 

suit where two suits have been erroneously brought 
instead of one— -Effect of reversal on other suit on ap- 
peal by one defendant. Two suits brought by differ- 
ent parties claiming different interests in a certain 
share to set aside the sale of that share having been 
dismissed, one of the plaintiffs appealed and the sale 
was set aside. Held, that the decision must he con- 
sidered as setting the sale aside as to the whole of 
that share, although the other parties did not ap- 
peal. Nagar v. Shuriutoollah . 20 W. R. 77 

16. Appeal by Alienee 

of Hindu Widow — Suit by Reversioner. In a suit 
by the reversioners against a Hindu widow and her 
patnidar impugning the act of the widow in granting 
the patni as an act of waste prejudicial to their in- 
terests and claiming to set aside the patni as invalid 
and obtain immediate possession, a decree was 
granted against both defendants. Held, that under 
s. 337 of the Civil Procedure Code, the patnidar had 
such an interest as would entitle him to appeal 
against that part of the decree which regarded' 
the rights of the widow as well as that part which 
affected himself. Hubby Kissen Doss tv Lall 
Soonder Doss . . 1 Ind. Jur. O. S. 32 

Lall Sounder Doss v. Hubby 'Kissen Doss 
M arsh. 113 : 1 Hay 339 

17. Power of Appel- 

late Court to reverse decision as regards person not 
party to the appeal. In a suit against A and R for 
the recovery of the possession of property, the 
Court gave a decree against A and in favour of B. 
The plaintiff appealed from that x>art of the de- 
cision which was in B's favour. Held, that the 
Judge on appeal had no jurisdiction to reverse the 
decision of the Court below against A, he being no 
party to the appeal. Hurro Chunder Roy v. 
Lallchund Banerjee Marsh, 256 : 2 Hay 48 

Lalla Ramsueun Lall v. Lokebas Kooer 

18 W. R. 39 

18. Original Decree 

making liable one defendant out of several. In a suit 
by A against B and C in which a decree was given 
against B alone ; Held, that C could not be made 
liable either on the appeal of B or on the cross- 
appeal of A to IPs appeal. Greesh Chunder 
Singh v. Gourmohun Banerjee . 7 W. R. 49 

19. — — ______ Reversal of De- 

cree on . appeal by one defendant. A and B were sued 


CIVIL PROCEDURE CODE, ACT XIV 
OR 1882 (ACT X OR 1877)— cemfck 

s. 544 (1859, s. 337) — contd. 

on a joint liability to pay rent. A did not defend,. 
B did and a decree passed against both. B ap- 
pealed. Held, that it was competent to the Judge 
on appeal to reverse the decree, on the ground that 
there was no joint liability, but that B occupied a 
separate estate at a separate rent. Lukhee Kant 
Sein v. Ramdeyal Doss 

Marsh. 281 ; 2 Hay 288 

20. — Main ground of 

decree affecting all defendants. The plaintiff sued 
on a mortgage bond executed by the first defendant. 
The second defendant, who claimed the property 
under a mortgage from the first defendant, was 
admitted a defendant on his own application,, 
but afterwards excluded from the suit. Before 
this was done he had incurred certain costs,, 
which, by the Munsifs decree, he was ordered to 
bear himself. Upon appeal by the first defendant, 
the Civil Judge found that the mortgage bond 
sued upon was not proved, dismissed the suit,, 
and ordered the plaintiff to pay all costs, those 
of the second defendant included. Held , that 
under s. 337 of the Civil Procedure Code, it was 
competent to the Civil Judge so to modify the 
Munsif’s decree, as the main ground of the whole 
decision — viz., the validity of the mortgage bond — 
affected all the defendants in common, and the 
appeal of the first defendant and the decision of 
the Appellate Court had reference to that 
common ground. Yerrabalu Viraragava Reddi 
v. Abdul Khadir . , . 4 Mad. 28 

21. — Suit on Bond — 

Appeal by one of several Defendants. In a suit for 
recovery of R300 due on a bond, the defendants 
denied the execution of the bond and the receipt of 
the consideration. The Court of first instance de- 
creed the suit, which on appeal by one of the defen- 
dants was dismissed. Held , that under s. 337, Act:. 
VIII of 1859, the Judge had no power, on appeal by 
one defendant, to set aside a decree against the 
other. Sbiram Ghatak v. Bbajamohan Ghosal 

3 B. L. R. App. 41 ; 11 W, R. 449' 

Rugghoonauth Newgy v. Sudhamoyee Dabea 

Marsh. 106 ; 1 Hay 183 

22. Any ground cow- 

mow, to all the plaintiffs or to all the defendants — Ap- 
pellate Court , Power of. S. 544 of the Civil Proce- 
dure Code presupposes a common ground of decision 
affecting property in which both those who have 
appealed and those who have not appealed have an 
interest direct or indirect. Thus a District Judge 
has no power under this section to reverse the decree 
of a lower Court given for a plaintiff in favour of a 
defendant who did not appeal, and in respect to pro- 
perty in winch the other defendants who did ap- 
peal disclaim all interest. Sriram Ghatak v. Braja 
Mohan Ghosal, 3 B. L. B. App. 41, and Appa Ban v. 
Ratnam, I. L. R. 13 Mad. 249, cited and followed- 
Seshadri v. Krishnan, I. L. R. 8 Mad. 192, and Nag- 
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CIVIL PROCEDURE CODE, ACT XIV 
OE 1882 (ACT X OP 1877)— contd. 

. s. 544 (1859, s. 337 )— contd. 

amma v. Subba, I. L. R. 12 Mad . 197, distinguished. 
Hussain v. Mad an Khan I. L. R. 17 Mad. 285 

23. — — — — ' Inter venor — 

Parties — Appeal — Decree set aside on appeal by one 
defendant. DCS, the zamindar, brought a suit 
against B, a raiyat, for recovery of arrears of rent 
valued below R100. B set up in defence that the 
rent was not payable to DCS but to N G A, the 
mokuraridar. N O A who claimed under a moku- 
rari title, and alleged that he was in receipt of the 
rent from the raiyats , was made a party under s. 
73, Act VIII of 1859. The Munsif passed a decree 
in favour of the plaintiff. On appeal by N G A, 
which was heard and decided by the Subordinate 
Judge on reference by the District Judge, the de- 
cree of the first Court was reversed, and the suit 
dismissed. On appeal to the High Court : Held , that 
N G A was properly made a defendant to the suit, 
and that he could prefer an appeal from the decree 
of the Court of first instance and that the Court of 
Appeal could, on his appeal, set aside the whole 
decree. Dayal Chand Sahoy v. Nabin Chandra 
Adhikari . 8B,L, R. 180 ; 16 W. R. 235 

24. — Suit against Agent 

and Surety. In a suit for collection papers and 
moneys against a gomastah and his surety, a decree 
was given against the gomastah, and the surety was 
absolved from liability. Plaintiff appealed to 
make the surety liable and the Judge on appeal dis- 
missed the claim against both defendants. Held, 
that, as the decision of the first Court did not pro- 
ceed on a ground common to the two defendants, the 
Judge was wrong in reversing it as against the go- 
mastah. Ram Mohinee Debia v. Jabed Sircar 

6 W. R., Act X, 82 

25. Substantial Change 

in Suit- — Alteration or reversal of decree where 
only some defendants are made parties. Where a 
suit at the time of institution within the jurisdic- 
tion of the Court in which it is brought has under- 
gone a substantial change and become a suit which 
by law requires the order of a superior tribunal for 
its hearing in the original Court and such order has 
not been obtained, plaintiff cannot subsequently on 
appeal be allowed to revert to the original form of 
the suit for the purpose of upholding the lower 
Court’s judgment as far as regards the original 
defendant ; so that in an appeal to which only the 
original defendants were made parties, the Court 
refused to reverse or alter the decree. Buldeo 
Bass v, Buldeo Bass . . . 3E W. 199 

26. — — Persons not Par- 

ties to proceedings in appeal not bound by the result 
of " those proceedings. Decrees in three separate 
suits for the partition of a certain estate having been 
referred to the Collector of Ratnagiri for execution 
under the CivilProcedure Code (Act XIV of 1882), s. 
265, B and. JR, (brothers of the first appellant), who 
were parties to the suits, objected to the Collector’s 


CIVIL PROCEDURE CODE, ACT XIV 
OE 1882 (ACT X OF 1877) contd. 

s. 544 (1859, s. 337) — contd. 

mode of partition, and applied to the Court to set 
aside the Collector’s scheme, and to direct a fresh 
partition. The Subordinate Judge of Vengurla 
granted the application and set aside the partition 
ordered by the Collector. Against this order V, who 
was plaintiff in one of the suits, appealed to the Dis- 
trict Court, and in the appeal he made B alone the 
respondent. The District Court reversed the order 
of the Subordinate Judge, and upheld the order of 
the Collector. Thereupon B preferred a second 
appeal to the High Court against the decision of 
the District Court. To this appeal neither R nor his 
brother, the present appellant, was made a party. 
The High Court having confirmed the decision of 
the District Court proceedings were taken to carry 
out the partition according to the Collector’s ori- 
ginal scheme. The appellant objected on the ground 
that the Collector’s scheme had been set aside by 
the Subordinate Judge, and that the appellant had 
not been a party to the proceedings in either of the 
Appellate Courts. He contended that he was, there- 
fore, not bound by the decisions of the Appellate 
Courts and that the order of the Subordinate Judge, 
setting aside the partition ordered by the Collector 
was still in force so far as he was concerned. He, 
therefore, applied that the property should be divi- 
ded in accordance with that order. His application 
w r as rejected by the Court of first instance as time- 
barred, inasmuch as more than a year had elapsed 
since the date of the order of the Subordinate Judge, 
and during that time the applicant had taken no 
steps to enforce the order. On appeal, the Acting 
District Judge confirmed the order of the lower 
Court, holding that the order of the Subordinate 
Judge was no longer in force, having been set aside 
by the High Court. On second appeal to the High 
Court : Held, that the appellant was not bound by 
the final decision of the High Court. The original 
order being in his favour he could not be deprived of 
the benefit of that order without having the oppor- 
tunity to defend it. Not having been a party to the 
proceedings in appeal, he w’as not affected by the 
result of those proceedings. Where there are several 
respondents before the Court of first appeal, though 
one of them may represent his fellows in a further 
appeal, he cannot represent a person who was not 
his co-respondent and against whom, therefore, no 
decree could have been made on a point common to 
the two, or on any point at all. Dev Gopal Savant 
v. Vasudev Vithal Savant 

I. L. R. 12 Bom. 371 

27. — Appeal on full 

Court- fee from decree dismissing suit in part— -Re- 
mand of whole case though no cross-appeal or objec- 
tions preferred— Dismissal of whole suit on remand — 
High Court competent in second appeal to consider 
validity of remand order not specially appealed — Civil 
Procedure Code, ss. 544, 561. A plaintiff whose suit 
had been decreed in part appealed from so much of 
the first Court’s decree as was adverse to him, and 
stamped his memorandum of appeal with a stamp. 
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CIVIL PROCEDURE CODE, ACT XIV 
OE 1882 (ACT X OP 1877)— canid. 

- — - — s. 544 (1859, s, 337) —contd. 

which would have covered an appeal from the •whole 
decree. The defendant did not appeal or file cross- 
objections. The lower Appellate Court remanded 
the whole case to the first Court under s. 562 of the 
Civil Procedure Code, the plaintiff not appealing 
under s. 588 (28) from the order of remand. The first 
Court then dismissed the -whole suit, and on appeal 
by the plaintiff, the lower Appellate Court confirmed 
the decree. On a second appeal to the High Court : 
Held, (\) that the High Court was competent to con- 
sider the validity or propriety of the order or re- 
mand, though it had not been specifically appealed 
against ; (ii) that the order of remand was ultra vires 
so far as it related to that part of the first Court’s 
decree, which was favourable to the plaintiff, the 
lower Appellate Court not having jurisdiction in the 
absence of any appeal or objections by the defend- 
ant to disturb that part of the decree. Per Mah - 
mood J. — S. 544 had no application to the case, that 
section relating only to cases where one or more 
of the parties arrayed on the same side appealed 
against a decree passed on a ground common to all, 
and not to cases where either of two opposite parties 
appealed from a part of the decree upon a Court-fee 
sufficient for an appeal from the whole. Moheshur 
Sing v. Bengal Government , 7 Moo . 1. A. 283 , 
Forbes v. Ameeroonissa Begum, 10 Moo. L A . 340, 
and Muhlcun Lai v. Sree Kishen Sing, 12 Moo. 
I. A. 157 , referred to. Cheba Lal v . Babtjllah 
I. Xi. It. 11 All. 35 


- Appeal by one 


of several Plaintiffs claiming under a joint right — De- 
cree in such appeal binds other co-plaintiffs, although 
not parties to the appeal — Procedure . A and B 
brought a suit against C , and obtained a decree 
awarding a part of their claim. B appealed and the 
Appellate Court reversed the decree and rejected the 
plaintiff’s claim altogether. Subsequently A, who 
had not joined in the appeal, applied for execution of 
the original decree. Held, that although A had not 
been a party to the appeal he was bound by the 
decision of the Appellate Court and was not en- 
titled to take out execution. Babaji Dhonbshet 
v. Collector of Salt Revenue * 

I. Xi. R. 11 Bom. 596 

— - — : Power of Appel - 


late Court to alter decree on appeal by one party— 
Madras Civil Courts Act, 1873— Jurisdiction of 
Munsif—Suit for partition and mesne profits. 
N sued S and others for partition of a share of 
certain land, and claimed mesne profits from 
other defendants who were tenants of the land. 
S obtained a decree by consent for her share and 
a sum of R99 was decreed to her against the 
tenants for mesne profits. Against this decree 
the tenants appealed. The Subordinate Judge 
finding that the subject-matter of the suit, the 
land of which partition was claimed, exceeded 
the jurisdiction of the Munsif, reversed the decree 
of the Munsif, and directed the plaint to be returned 


CIVIL PROCEDURE CODE, ACT XIV 
OE 1882 (ACT X OP l8T7)—contd. 

s. 544 (1859, s. 337 )—contd. 


for presentation in the proper Court. It was con- 
tended on appeal to the High Court that the Subor- 
dinate Judge could not set aside the decree against 
the tenants for mesne profits. Held, that, as the 
Munsif’ s Court had no jurisdiction to entertain the 
suit for partition, it could make no decree for 
mesne profits, and, therefore, the Subordinate. Judge 
had power to set it aside. Nagamma v. Subba 

I. L. R. 11 Mad. 197 


• Appeal — • Ground 


of appeal common to all the Judgment-debtors- 
Beversal or Modification of the decree as against all 
on appeal by one only. S. 544 of the Code of Civil 
Procedure does not enable an Appellate Court to 
decide upon a ground which it considers to be 
common to all the defendants, an appeal preferred 
by one only of such defendants, and to reverse or 
modify the decree of the Court below in favour of 
all the defendants, unless the lower Court has 
proceeded upon a ground common to all the 
defendants. It is only when the decree appealed 
against has proceeded upon a ground common 
to all the defendants, that is, when the Court 
below has made a decree against several defendants 
upon a finding which applies equally to all of them, 
that under s. 544 any one of the defendants may 
appeal against the whole decree, and the Appellate 
Court may reverse or modify that decree in 
favour of all the defendants. Protap Chander Dutt 
v. Koorbanissa Bibee , 14 W. B. 130, referred to. 
Puran Mal v. Krant Singh I, Xi. R. 20 All. 8 


Decree proceeding 


upon ground common to several defendants — Decree 
upset in appeal , but restored on appeal by one only 
of the defendants — Execution for costs by other defend- 
ants — Decree to be executed when there has been an 
appeal. A suit brought against several defendants 
was dismissed with costs. The plaintiffs appealed, 
and the case was remanded to the Court of first in- 
stance under s. 562 of the Code of Civil Procedure. 
One of the defendants appealed against the order of 
remand to the High Court, which set aside the order 
of remand and restored the decree of the first Court. 
Held, that, the decree of the first Court being restored 
in its entirety, the defendants, who had not appeal- 
ed, were entitled to take out execution of that decree 
for the costs awarded to them by it, notwithstanding 
that they were not parties to the decree of the High 
Court. Muhammad Sulaiman Khan v. Muhammad 
Far Khan , 1. L. B. 11 All. 267, distinguished. 
Sohrat Singh v. Bridgman, I. L. B. 4 All . 376, 
referred to. Mul Chanb v. Ram Rat an 

I. L. R. 20 All. 493 


32. 


Appeal by only 


some of several defendants — Power of Court as to re- 
versing decree as to all the defendants — Ground not 
common to all. S. 544 of the Code of Civil Proce- 
dure does not, unless the decree itself proceeds on 
the ground common to all the defendants, enable an 
Appellate Court to decide, upon a ground which it 


( 1961 ) 
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( 1962 ) 


CIVIL PROCEDURE CODE, ACT XIV 

OX 1882 (ACT X OX 1811)— conid. 

s, 544 (1859, s. 337) — conid . 

considers to be common to all the defendants, an 
appeal preferred by some only of suck defendants, 
and to reverse the decree of the Court below in 
favour of all the defendants. Puran Mai v. Krant. 
Singh , 1. L. B. 20 AIL 8 , referred to. Chajju v. 
Umeao Singh . . I. L. R. 22 AIL 386 

83. Reversal of tvhole 

Decree on appeal hj one party — Appeal by two 
persons — Withdrawal of one appellant from appeal. 
A decree was passed for the plaintiff in a suit to re- 
deem a kanom brought against various persons 
most of whom disclaimed all interest. An appeal 
was preferred by one of the defendants who claimed 
to be the jenmi of the premises comprised in the 
kanom and another who held a kanom from him. 
The first mentioned appellant withdrew from the 
appeal, which, however, was prosecuted by the 
other, and the Appellate Court reversed the decree. 
Held, that, since the appellants were the only 
substantial defendants, the Appellate Court was 
right in allowing the appeal to proceed. Srimana 
Vikbaman v. Dayan . I. L. R. 16 Mad* 293 

34. Joint appeal — Appeal — Joint 

appellant — Presentation of appeal beyond time — 
Affidavit excusing delay in appealing made 
by only one of appellants stating reasons 
personal to himself — Appeal admitted — Variation 
of decree on a point affecting other appellants 
but not the appellant who made the affidavit — Vari- 
ation not allowed — Limitation Act (XV of 1877), s. 5 
'—Practice. In a partition suit a decree was passed 
against twenty- four defendants whose interests 
in the subject-matter of the suit were not iden- 
tical. Part of the property in suit consisted of a 
hulharni vatan, one-third share of which (inter alia ) 
was given by the decree to the plaintiffs. Eleven 
of the defendants appealed against the decree, of 
whom only sis (defendants 1 to 6) had an interest in 
the hulharni vatan. The decree was passed on the 
llth April, 1898, and the appeal was not presented 
until the 7th June, 1898, i.e., beyond the period 
(thirty days) allowed by the Limitation Act (XV of 
1877). The only affidavit excusing the delay was 
made by defendant 14, who was not interested in the 
hulharni vatan ; and it stated reasons for the delay 
which were personal to himself, and did not apply 
to the other appellants. On this affidavit, however, 
the appeal was admitted, and the lower Appellate 
Court modified the decree and reduced the one- 
third share of the hulharni vatan given to the 
plaintiffs to a one-sixth share. The plaintiffs 
thereupon appealed to the High Court. Held (re- 
versing the decree of the lower Appellate Court 
and restoring that of the first Court), that the 
Appellate Court erred in altering the share of the 
hulharni vatan. Defendant 14 had no interest in 
the variation of the decree, having no interest in 
the hulharni vatan, and s. 544 of the Civil Proce- 
dure Code (Act XIV of 1882) did not apply. 
The variation was only in favour of defendants 1 


CIVIL PROCEDURE CODE, ACT XIV 

OX 1882 (ACT X OX 1877)— conid. 

— s. 544 (1859, a. 337) — contd. 

to 6, who alone were interested in the vatans. 
They, however, have not excused their delay in 
presenting the appeal, and it was barred' by 
limitation. Vishwanath Ramkrishna v . Vastt- 
dev Lakshman (1901) . I. L. R. 25 Bom. 699 

35. Appeal by two parties on 

grounds common to all. A brought a 
suit against JB, C, D and others, for recovery 
of possession of certain immoveable property on 
declaration of title thereto, alleging that he 
was dispossessed by all the defendants together. 
B, G and D appeared and contested the suit, 
mainly on the grounds that it was bad for 
misjoinder of parties and that the plaintiff had no 
title to the land in dispute. The Court of first 
instance decreed the plaintiff’s suit. Rand C 
alone preferred an appeal, and the lower Appellate 
Court allowed it, finding that the plaintiff had not 
proved the title set up by him. On an objection 
taken by the plaintiff that, inasmuch as D did not 
appeal, he could not have the benefit of it : Held,th.&t, 
as the decree appealed against proceeded on grounds 
common to all the defendants, and regard being had 
to the terms of the provisions of s. 544 of the Civil 
Procedure Code, the Court below was right in allow- 
ing the appeal in favour of D also. Syed Hossain 
v. Madan Khan , I. L. JR. 17 Mad. 265 , dissented 
from. Sreeram Ghuttuch v. Brojo Mohun Ghos^al, 
11 W. Pi,, 449, and Boydo Nath Surmah v. Ojan 
Bibee, 11 W. B, 238 , distinguished. Ram Kamal 
Shaha v. Ahmad Ali (1903) 

I. L. R. 30 Calc. 429 

36. Practice — Procedure — Civil 

Procedure Code ( Act XIV of 1882), ss. 362,544 , 
582 — Appeal — Death of joint appellant pending 
appeal — Legal representatives of deceased appel- 
lant not brought on the record — Appeal proceeded 
with by surviving appellant — Power of Court 
to hear the appeal and reverse whole decree. In 
a suit for partition, the lower Court passed a 
decree for the plaintiffs. Two of the defendants, 
who denied the plaintiffs’ right and claimed the 
property as their own, filed a joint appeal. 
Pending the apj>eal one of them died, and her 
representatives were not brought on the record. 
The surviving appellant, however, proceeded with 
the appeal, and at the hearing the decree of the 
lower Court was reversed and the plaintiffs 9 suit 
dismissed. The plaintiffs filed a second appeal to 
the High Court, and contended that the lower Appel- 
late Court ought not to have heard the appeal, 
inasmuch as it had abated, or at all events that 
that Court had no power to reverse the lower 
Court’s decree so far as it related to the deceased 
appellant. Held, that, as the two defendants 
had appealed on grounds common to them both, the 
lower Appellate Court had power to hear the 
appeal and to deal with the whole suit under g. 544 
of the Civil Procedure Code (Act XIV of 1882). 
Cbintaman Nilkant v. Gangabai (1903) 

I. L. R. 27 Bom. 284 
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CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OE 1877)— could. 

s. 544 (1859, s. 337 )—concld. 

Decree— Appeal. 


When one. of several plaintiffs, appealing against a 
decree which proceeded on grounds common to 
them all, died during the pendency of the appeal 
and substitution was not made within time : 
Held, that the appellants were not entitled to the 
benefit of s. 544 of the Civil Procedure Code. 
Protap Chandra Chatterjee v. Dubga Charan 
Chose (1905) . . , 9 C,W,1, 1061 


Appeal by one of 


• , r WJ 

several defendants — Ground common to all Plaintiffs 
sued on a mortgage bond. The defence, which was 
common to all the defendants, was that the mortgage 
was a sham. The Subordinate Judge upheld the 
mortgage bond and decreed in plaintiffs’ favour. 
The fifth defendant, a subsequent mortgagee, alone 
appealed to the District Judge, who reversed the 
decree and dismissed the suit. Plaintiffs appealed 
to the High Court. Held , that the decree of the 
Subordinate Judge proceeded on a ground common 
to all the defendants and that the decree of the lower 
Appellate Court enured for the. benefit of the 
defendants who did not appeal. Annamalay 
Chettiar v. Pitchu Ayyar (1905) 

I. Ii. R. 28 Mad. 122 


Ground common 


u/vw/w KAJUvuiAJib 

to all the Defendants— Decree against all defendants 
may be reversed on appeal by one against the whole 
decree when such decree has proceeded on a ground 
common to all When the decree of the lower Court 
proceeds on a ground common to all the defend- 
ants, the Appellate Court, under s. 544 of the Code 
of Civil Procedure, may, on appeal by one of the 
defendants against the whole decree, reverse the 
decree in so far as it affects other defendants though 
they have not joined in the appeal. It is enough 
if any one ground on which the decree appealed 
against proceeds, is common to all the defendants. 
8yed Hussain v. Madhan Khan, /. L. B. 17 Mad. 
265, overruled. Seshadri v. Krishnan, 1. L. B. 8 
Mad. 192 , approved. Dhuttaloor Subbayya v. 
Paidigantam Subbayya (1907) 

LXi.it. 30 Mad. 740 
1* — — ' ss. 544, 561 — Practice — Ap- 

peal— Appeal by one defendant making co-defendants 
and plaintiffs party respondents • — No appeal or 
memorandum of objections filed by plaintiff— Belief 
granted to plaintiff-respondent in decree of Appellate 
Court — Appellate Court— Procedure — Jurisdiction. 
Where a respondent to an appeal fails to give the 
notice required by s. 561 of the Code of Civil 
Procedure, it is not open to the Appellate Court 
to grant any relief to that respondent, in a case 
where the granting of such relief is not necessarily 
incidental to the relief granted to a party who has 
appealed. Soira Padmanabh Bangappa v. Narayan 
Mao bin Vithal Bao , 1. L. B. IS Bom. 520, dis- 
tinguished. Hudson r. Basdeo Baj pay e, I. L. B. 
"a-i 9 alx ‘ -^09, referred to. Bup Jaun Bibee v. 
Abdul Kadir Bhuyan, 1. L. B. 31 Calc . 643, referred 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877)— contd. 

ss. 544, 561 — concld. 


to and commented on. Kulaikada Pillai v. 
Viswanatha Pillai ( 1905). 

I. Xi. R. 28 Mad. 229 

2* Appeal — Practice 

— Appeal by defendant against plaintiff and other 
defendants — Objection by plaintiff -respondents when 
entertainable as against co-respondents. Where it 
is necessary for the proper decision of an appeal be- 
fore it, it is competent to an Appellate Court to take 
into consideration objections filed under s. 561 of 
the Code of Civil Procedure by one of the respon- 
dents, not only as against the appellant, but, it may 
be, as against the co-respondents with the objector 
also, and to modify the decree as against them ac- 
cordingly. Bishun Churn Boy Choiodhry v. Joqendro 
Nath Boy , I. L. B. 26 Calc. 114, followed. 
Mahomed Ameer v. Pranhishore Deb , 21 TP. B. 338 , 
referred to. Kalu v. Manni, I. L. B. 23 All 93, 
distinguished. Abdul Ghani v. Muhammad Fasih 
(1906) .... I. Ii. R. 28 All. 95 

s. 545 (1859, s. 338). 

See Execution of Decree — Stay of 
Execution. 

I. Ii. R. 25 Bom. 243, 583 
I. Xi. R. 28 Calc. 734 
5 C. W. IT. 781 
See. Sale in Execution of Decree — 
Invalid Sales — Sale pending Appeal. 

I. L. R. 6 Mad. 98 
See Surety— Enforcement of Security. 

I. Ii. R. 12 Born. 71 
I. Xi. R. 22 Calc. 25 
I. Xi. R. 23 Calc. 212 
I. Xi. R. 30 Calc. 1060 
I. Ii R. 25 Bom. 409 
I.L.E. 17 All. 99 
See Surety — Liability of Surety. 

I. Xi. R. 2 Bom. @54 
I. Xi. R. 3 Bom. 204 

!• — — — — Execution, stay of — 

Appeal— Givil Procedure Code {Act XIV of 1882), ss. 
108, 545. S. 545 of the Civil Procedure Code has ' 
no application where no appeal has been preferred 
against the decree in the original suit. It is not 
competent to an Appellate Court to stay proceedings 
in execution of a decree of a Subordinate Court, 
merely by reason of an appeal having been pre- 
ferred against an order of refusal of the Court below 
to set aside the decree under s. 108 of the Code of 
Civil Procedure. Pashupati Nath Bose v. Nanla Lai 
Bose, I. L. B. 28 Calc. 734; Bri) Coomaree v. Bamrick 
Dass, 5 C. IV. N. 781; BcdJcisJien Sahu v. Mussamat 
Khugno, 8 C. W. N. 572, distinguished. Mir Sarwar 
Jan v. Fiazunnessa Khatun (unreported), followed. 
Bhagwat Eajkoer v. Sheo Got am Sahu (1904) 

I. Xi. R. 31 Calc. 1081 

2. 


— Fjxecution of De- 
cree — Order refusing Stay — Appeal — Deliberate exer- 
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■CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— contd. 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877) — contd. 


s. 545 (1859, a. 388) — concld. 


s, 546 — concld . 


else of discretion by lower Court. An order refusing to 
stay execution of a decree under s- 545 of the Civil 
Procedure Code ( Act XIV of 1882) is not appeal- 
able. Muso/ji Abdulla v. Damodardas, I. L. R. 12 
Bom. 279 , doubted. Ramchandra v. Balmukund 
(1905) . . . I. In R. 29 Bom. 71 

3, Transfer of Pro- 

perty Act (I V of 1882), ss. 58, 59 — Security Bond 
, given under s. 545 of the Civil Procedure Code, 
mortgaging immoveable property of above R100 
in value requires registration under ss. 58, 59 
of the Transfer oj Property Act — Registration 
Act, s. 17, exception (i), does not apply to the case. 
A security bond given to the Court under s. 545 
of the Civil Procedure Code was in the follow- 
ing terms : “ Until the disposal of my appeal in 
the District Court I pledge my immoveable property, 
which is described in the schedule annexed and which 
is free from all encumbrances such as mortgage, etc., 
to others, to the Court, for R 1,382-4-9, which is the 
amount of the decree due to the plaintiff. If the 
result of the appeal be against me I hereby bind my- 
self to allow the plaintiff to recover the whole 
amount of the said decree, which I should pay, by 
my immoveable property, and, if the said property 
be insufficient, from me. Until the whole decretal 
■amount is discharged I will not sell or make a gift of 
the said property to others. I thus execute this 
■security bond.” The bond was attested by two wit- 
nesses, but was not registered. The order of the 
Court 6 6 Security accepted 5 5 was endorsed on it. 
Held, that the security bond amounted to a mort- 
gage within the meaning of s. 58 of the Transfer 
of Property Act and not being registered was invalid 
under s. 59 of the Act as a mortgage and did not 
affect the property. The bond was also com- 
pulsorily registrable under s- 17 of the Indian 
Registration Act. The words 4 4 Security accepted ” 
hereby showed that the Court thought the security 
■sufficients The bond does not derive its validity 
from these words, and it cannot therefore be 
brought within s- 17, exception (i) of the Regis- 
tration Act. Tokhan Singh v. Girwar Singh , I. L. 
R. 32 Calc. 494, followed. Nagaruru Sambayya 
v. Tangatur Subbay ya (1908) 

I. Is. K. 31 Mad. 330 

4. and s. 546 — Stay of Execution — 

Power of Appellate Court. It is not competent to 
an Appellate Court to stay proceedings in execution 
of a decree of a subordinate Court merely by reason 
of an appeal having been preferred against an order 
of refusal of the Court below to set aside the decree 
under s. 108 of the Civil Procedure Code. Biiagwat 
Raj Kobe v. Sheo Golam Sahtj (1905) 

9 C. W. 3ST. 123 

— s. 546 (Act XXIII of 1861, s. 36). 

See Execution of Decree — Stay of Exe- 
cution . I. L. R. 25 Bom. 243, 583 
1. 1». R. 34 Calc. 1037 


See Surety — Enforcement of Security. 

I. L. R. 8 All. 639 
I. L. R. 12 Bom. 411 
1. 1*. R. 13 Mad. 1 
I. Xi. R. 23 Gale. 212 
I. Xj. R. 25 Bom. 409 

1. Sale, stay of— Court to which 

application should be made — Jurisdiction — - Court 
which passed the decree • — Appellate Court. An 
application for stay of sale of immoveable pro- 
perty under the 3rd paragraph of s. 546 of the 
Civil Procedure Code, must be made to the Court 
which passed the decree. The Appellate Court, in 
which the appeal against the decree is pending, 
has no jurisdiction in this matter. Gosain Money 
Puree v. Guru Per shad Singh, I. L. R. 11 Calc. 146, 
149, and In the matter of the petition of Muradun - 
Nissa, 1 . L . R. 15 All. 196, referred to. Kunj Lal . 
Marwari v . Bahitram Mar wart (1904) 

8 C. W. 1ST. 381 

2. and s. 583 — Appellate Court — 

Power of Appellate Court to take Security from Res- 
pondent, who has executed decree — Power to grant res- 
titution of rights — Execution of decree— Stay of execu- 
tion — Order of Appellate Court staying execution — 
Effect of uncommunicated order on subsequent pro- 
ceedings — Civil Procedure Code (Act XIV of 1882) 
not exhaustive. Under the principle indicated by 
s. 583 of the Code of Civil Procedure a decree of re- 
versal necessarily carries with it the right to resti- 
tution of all that has been taken under the erroneous 
decree, and the Appellate Court, having seizin of the 
appeal, has, as ancillary to its duty to grant restitu- 
tion, an inherent power in the exercise of which it can, 
notwithstanding that the decree appealed against 
has been executed, call upon the respondent to fur- 
nish security for the due performance of any decree, 
which may be made on the appeal. When the Ap- 
pellate Court has made an unconditional order for 
stay of execution the operation of the order is not 
postponed, until it has been communicated to the 
Subordinate Court or the party intended to be 
affected by it. The order becomes operative the 
moment it is made, and suspends the power of the 
Subordinate Court to carry on further the execution 
proceedings. Delivery of possession to the decree- 
holder made by a Subordinate Court after an un- 
conditional order by the Appellate Court for stay 
of execution, but before such order could be com- 
municated to it, is invalid and cannot stand. 
Bessesswari Chowdhurany v. Hurro Sundar Mazun- 
dar, 1 C. W. N. 226, dissented from. The Code of 
Civil Procedure binds all Courts so far as it goes. 
It is not, however, exhaustive and does not affect 
previously existing powers, unless it takes them 
away. In matters with which it does not deal,, 
the Court will exercise an inherent jurisdiction to do 
that justice between the parties, which, is warrant- 
ed under the circumstances and which the neces- 
sities of the case require. Held by Woodboffb 
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CIVIL PROCEDURE CODE. ACT XIV 
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; ■ — — - — • ss» 548, 583 — concld, 

J. (Mookerjee J., dissenting), that s. 546 of the 
Civil Procedure Code does not apply where the order 
for execution has been actually carried out. 
Hukum Ohand Boid v. Kamalanand Singh (1905) 

I. L. R. 88 Calc. 927 

. I". 7 ~ s. 548 (1859, s. 341)— Regis- 

trahon of Petition of Appeal. The registration of 
a petition of^ appeal under s. 341, Act VIII of 1859, 
is a proceeding of a purely ministerial character. 
JaFFER HOSSEIN V . MAHOMED AlVJIE 

4 B, L. R. Ap. 103 : 13 W. R. 351 

2. — Appeal preferred 

after lime— Power of Appellate Court. Held, by the 
majority of the Court (Glover J ., dissenting), that 
an Appellate Court after admitting and registerino’ 
an appeal and serving notice on the opposite party 
has no power at the hearing do reject the appeal 
upon the ground that it was not preferred within 
the prescribed period. Bharutchunder Roy v. 
Issurchunder Sircar . . 8W.R. 141 


- s. 549 (1859, s. 842). 


See Security for Costs— Appeals. 

I. ~ — — Security for Costs— Non- 


J.WA WUDOa XV Utc- 

comphance with order for Security— Appeal re- 
jected— Application to restore Appeal— Applica- 
tion refused . Held, that no appeal will lie from 
an order refusing to re-admit an appeal, which 
had been rejected under s. 540 of the Code of Civil 
Procedure on account of non-compliance with 
an order to furnish security for costs. Lekha v. 
Hhauna, 1. L. R, IS All. 101, followed. Kuar 
Balwant Singh v. Kuar Doulat Singh, L . E. 13 1. 
A. 57, distinguished. Firozi Beg am v. Abdul 
Latie Khan (1908) . I. L. R. 30 AIL 143 

2. - — . . — — — Restoration of 

Appeal rejected for neglect to give security for Costs. 
An appeal, although it may have been rejected bv 
the Appellate Court under s. 549 of the Code of 
Civil Procedure, upon failure by the appel- 
lant to furnish security demanded under that 
section, may be restored on sufficient grounds 
at the Court’s discretion. The High Court 
having apparently treated an appeal as though, 
after rejection of it .under the above section, a ! 
petition tendering security to the amount demanded 
and asking restoration of the appeal, was not enter- 
tamable and could not be considered : Held, by 
the Judicial Committee, that restoration was within 
the Court’s discretion, and that there were grounds 
for it, upon the appellant’s giving approved security 
within such time as the Court might fix. Balwant 
Singh v. Daulat Singh . I. L. R. 8 AIL 315 

A . ■ ' Security for Costs — 

Appeal under Letters Patent in case from mofussil— 
Power of High Court to order appellant to give Security. 

A respondent m an appeal preferred under cl. 15 of 
/wr a § a * ns ^ the decision of a single 

andge of the High Court in a case from the mofussii, 


CIVIL ERODED tJRE CODE, ACT XIV 
OF 1882 (ACT X OP 1877)-co»fc*. 


s. 549 (1859, s. 342) — conoid* 


cannot apply fcr an order on the appellant to give 
security for the costs of an appeal. S. 549 of the 
Civil Procedure Code applies only to appeals prefer- 
red to the High Court from Subordinate Courts sub- 
ject to its appellate jurisdiction and not to appeals 
preferred to the High Court, under cl. 15 of the 
Letters Patent, from the judgment of one of its own. 
Judges. Nor does s. 647 apply to appeals under 
the Letters Patent so as to extend the provisions of 
s. 549 to such appeals. Sesha Ayyar v. Naga- 
rathna Lala (1904) . I. L. R, 27 Mad. 121 


s. 551. 


See Appeal — Dismissal of Appeal. 

I. L. R. 21 Rom. 548 
I. L. R. 24 Gale. 759 
I. L. R. 22 Mad. 293 
See Special or Second Appeal — Admis- 
sion or Summary Rejection of 
Appeal . I. L. R. 15 AIL 307 
I. L. R. 22 Mad. 293 

1. — — Hearing of Appeal 

ex parte. The plaintiff sued to recover possession 
of certain immoveable property sold to him by the 
first defendant, a Hindu widow. The second 
defendant answered that his father and the first 
defendant’s husband were undivided brothers, and 
that, as a childless widow, she had no right to sell 
the property. Both the lower Courts upheld the 
sale as absolute, on the ground that she was com- 
petent to make it as widow of a separate Hindu. 
The District Judge heard the appeal ex parte under 
s. 551 of the Civil Procedure Code. The High 
Court, on second appeal, held that the decrees of 
the lower Courts were unsustainable, as they did 
not contain the limitation pointed out above, and 
remanded the ease for the trial of the issue, whether 
there were any such special circumstances as would 
justify the absolute sale by the first defendant to 
the plaintiff. The High Court were also of opinion 
that the District Judge ought not to have disposed 
of the^appeal ex parte under s. 551 of Act X 
of 1837. Gurunath Nilkanth v. Krishna ji 
I. L. R. 4 Rom. 402 

. — — Order of Adjudica- 

tion— Decree— Judgment. The order of adjudica- 
tion made under s. 551 of the Civil Procedure Code 
is a decree, and the procedure authorized under that 
section does not dispense with the necessity of 
drawing up a judgment. Royal Reddi v. Linga 
Redm •... I. L. R. 8 Mad. 1 

,®.‘ " ” I Effect of Dismissal 

of Appeal— Amendment of decree— Civil Procedure 
Code' (Act XIV of 1882), s. 206. Held, that the 
dismissal of an appeal under s. 551 of the Code of 
Civil Procedure is a decree and supersedes the decree 
of the Court below. The Court, therefore, which 
has taken action under s. 551 is the only Court, 
which has jurisdiction to amend the decree under 
s. -06 of the Code of Civil Procedure. TJma 


( 1969 ) 


DIGEST OF CASES. 


{ 1970 ) 



CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— contd. 


s. 551 — concld. 


Sundari Devi v. Bindu Bashini Chaudharani, I. L.B. 
24 Calc. 759 ; Peary Mohan y. Mohendm Nath, 4 
C. L. J. 566, and Munisami Naidu v. Munisami 
Beddi, I. L. B. 22 Mad . 293, followed. Bapu v. 
Vajir, I. L. B . 21 Bom, 548, dissented from. Budra 
Prosad v. Baijnath, I. L. B. 15 All. 367 ; Thalcur of 
Masuda v. The Widows of the Thalcur of Nanduara, 
I. L. B. 2 All. 819 ; Kristnama Chariar v. Mangam- 
mal, I. L. B. 26 Mad. 91 ; Kistoldnlcer Ghose Bay v. 
Burrodacaunt Singh Boy, 10 B. L. B. 101 ; Ahshoy 
Kumar Nundi v. Chundar Mohan Chaihati, I. L.B. 
16 Calc. 250 ; Murlidhar v. Tapesri Bai, Weekly 
Notes {1894) 46 ; Boyal Beddi v. Linga Beddi , 
I. L. B. 3 Mad. 1 ; Thalcur Takhatsangji v. Bai 
Sundrabai, Bom. P. J. {1891) 58, and Kushal 
Chinta?nan y. Supdu Tapiram, Bom. P. J. {1891) 
299, referred to. Asma Biei v. Ahmad Husain 
(1908) . . . . I. L. R, 30 All. 290 


4. — _ _ Civil Procedure 

Code ( Act XIV of 1882), ss. 551, 574 — Subordinate 
Court dismissing Appeal summarily — Discretion to 
send for Becords — Judgment, if must be recorded — 
Question cf sufficiency of Judgment. There are no 
grounds for limiting the discretion given by the 
Legislature to a Court of Appeal to send for the 
records or not, before proceeding to dismiss an 
appeal under s. 551 of the Civil Procedure Code. 
Whether the judgment of a Court of Appeal dis- 
missing an appeal under s. 551 has sufficiently 
complied with the pro visions of s. 574 of the Code 
must be decided upon the facts of the particular 
case and no general rule in regard to it can be laid 
down. Per Cose, J. — S. 551 of the Code is not 
controlled by s. 574. Per Richardson, J . — When 
a subordinate Court dismisses an appeal under 
s. 551, it is bound under s. 571 to record a judgment 
and the judgment must be sufficient to meet the 
requirements of s. 574. But provided it subs- 
tantially meets the requirements of the law, it is 
not necessarily defective because it is brief or 
because it does not repeat or recapitulate all that 
is contained in the judgment of the Court of first 
instance. Bani Deka v. Brojo Nath Sailcia, I. L. B. 
25 Calc. 97, Puttapa v. Yellappa, 5 Bom. L. B. 233, 
Bakhal Chandra Tewary v. Satindra Deo Boy, 5 
C. L. J. 348, Samin Eassan v, Piran , I. L. j R. 30 
All, 319, and Shaharulla Mondal v. Bangoo 
Mondal, 13 C. W. N. 143, referred to. Pa cm 
Dassi v . Bala Das (1909) . 13 C. W. 1ST. 1031 


— ; ss. 551, 823 —Decree passed by -first 

Court allowing plaintiff’ s claim— Appeal by Defend- 
ant — Summary dismissal of Appeal — Application by 
defendant to the first Court for Beview — Jurisdiction. 
Plaintiff having obtained a decree in the first Court, 
the defendant appealed, but his appeal was sum- 
marily dismissed under s. 551 of the Civil Procedure 
Code (Act XIV of 1882). Subsequently the 
defendant applied to the first Court for review' of 
judgment under s. 623 of the Code on the ground 
of discovery of new and important evidence. Held 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877) — contd . 


— ss. 551, 823 — concld. 


2* — — — — Miscellaneous cases 

—Notice of Hearing. S. 346, Act VIII of 1859 (pro- 
viding for the dismissal of an appeal for default) 
even if it applies to miscellaneous cases, does not 
apply to a case in which it is not shown distinctly 
that the appellant had any notice that his appeal 
would be heard on the day to which the case was 


- s. 558 (1859 s. 348) 

See Appeal — Default in Appearance. 

I. L. R. 2 All. 

I. L. R. 3 All. 382, 519 
I. L. R. 12 Calc. 605 
I. L. R. 16 Born. 23 
I. L. R. 15 AIL 359 
I. Xi. R. 24 All. 

I. L. R. 2@ Mad: 267 


See Letters Patent, High Court, N.-W. 
P., cl. 10. . I. L. R. 14 AIL 301 

I. L. R. 15 AIL 359 


See Special or Second Appeal — Orders 

SUBJECT OR NOT TO APPEAL. 

3 Mad. 

6 Mad. 1 
I. L. R. 27 Calc. 529 
4 C. W. 1ST. 


1. Dismissal of Appeal 

for non-appearance. Where both parties make 
default in appearing at the hearing of an appeal, the 
Court must dismiss the appeal, and not go into the 
merits and reverse the decree. Manickram v. 
Roopnarain Singh 

Marsh. 5 : 1 Ind. Jur. O. S. 


that as the defendant had preferred an appeal and 
it was dismissed under s. 551 of the Code, his appli- 
cation to the first Court for review of judgment 
could not be entertained. It is open to the person 
aggrieved, after an appeal has been preferred, to 
apply for a review, provided his appeal is with- 
drawn. As by the cancellation of the order for 
admission of an appeal it is to be taken that 
appeal was admitted, so by withdrawal of the 
appeal it must be treated as though no appeal was 
preferred. But when an appeal is actually dis- 
missed, it w r as in fact preferred and cannot be 
regarded as not having been preferred. Ramappa 
v. Bharma (1906) . I. Xi. R. 30 Bom. 625 


s. 553 (1859, s. 345 ) — Notice of 

Appeal — Time for deposit of talabana. When a 
notice of appeal is transmitted by the High Court to 
a Court below, with instructions to make a return 
within a specified time, the appellant is entitled to 
the whole of the time allowed, and may deposit his 
talabana and cause service of the notice any time 
within the period limited. Where the appellant is 
denied this liberty by the lower Court, he ought to 
come before the High Court with a substantial 
application for orders. Rungo Debee Boistobee 
v. Huree Narain Oopadhya . 11 W. R. 138 



( 1971 ) DIGEST OF CASES. ( 1972 ) 


adjourned, and on which the Judge disposed of it. 
Shib Chunder Goobto v. Allad Monee Dassia 

5 W. R. Mis. 22 


Dismissal on non- 


appearance of Appellant— Application for re-admis- 
sion. Where a Judge on the non-appearance of the 
appellant in person or by pleader, instead of 
observing the direction of the law. Act VIII of 
1859, s. 349, goes into the merits of the case and 
gives a judgment against the appellant, the appeal 
must be considered as dismissed for default of the 
appellant in appearing ; and an application for 
re-admission and rehearing cannot be treated as 
one for review, but must be entertained under 
s. 347. Mohesh Chunder Bose v. Thakoor 
Doss Gossamee . . . 20 W. R. 426 


Appearance of 


Pleader without Instructions. Where the appellant 
himself does not appear and the pleader appears 
and states he is not instructed, a judgment of dis- 
missal for default is a proper judgment. Triloke 
Chunder Sen v. Aukhil Chunder Sen 

21 W. R. 65 

: ss. 556, 558— 

See Dismissal for Default. 

I. L. R. 34 Calc. 403 

— — _ ________ — _ Non-attendance of Ap- 
pellant at hearing of Appeal — Dismissal of Appeal on 
the merits — Application for Re-admission. In an 
appeal before an Appellate Court, the appellant 
did not attend in person or by pleader, and the 
Court, instead of dismissing the appeal for 
default, tried and dismissed it upon the merits. 
Subsequently, the appellant applied to the Court, 
under s. 558 of the Civil Procedure Code, to re- 
admit the appeal, explaining her absence when the 
appeal was called on for hearing. The Court 
rejected the application on the ground that the 
appeal had been decided on the merits, and 
reasons had been recorded for its dismissal which 
there were no apparent grounds for setting aside. 
Held, that the Court should have dismissed the 
appeal for default, and it was illegal to try it on 
the merits, and the judgment was consequently a 
nullity, the existence of which was no bar to the 
re-admission of the appeal. Zainab Begam v. 
•m-awatctar Husain Khan . I. L». B. 8 All, 277 

s. 557. 

See Appeal , I. L. B. 35 Calc. 535 
582, 588, el. (6), 6S2. 

31 Calc. 344 


464 

580 


See Letters Patent, High Court, 
N.-W. P., cl. 10 I. Xi. B. 14 All. 361 
I. In B. 15 All. 350 

See Limitation Act, 1877, Sch. II, Art. 
168 . . . . 8 W. R. 61 

15 W. R. 80 
I. L. R. 23 Calc. 339 

See Superintendence of High Court — 
Civil Procedure Code, s. 622, 

I. L. R. 18 All. 119 

Dismissal of Appeal for 


Default — Re-admission of Appeal— Ground for re- 
admission. On an application under s. 558 of the 
Code of Civil Procedure for the re-admission of an 
appeal which had been decided ex parte against the 
applicant, it appeared that he had been misled by 
reason of the appeal having been transferred from 
the file of one Court to another, no notice of the 
transfer having been given to him by the pleaders 
in the case. Held, that, under the circumstances, 
the applicant was entitled to have the appeal re- 
admitted. Narain Singh v Bheurab Churn 
Panda 8C.L.B, 350 

2. Dismissal of Appeal 

for Default — Pleader present but unprepared to go on 
with case — Civil Procedure Code , 1882, ss. 556 , 
558. Where, when an appeal is called on, the 
pleader is not absent, but is unprepared to go on 
with the case, the dismissal is a dismissal for default 
within s. 556 of Act XIV of 1882, and the appeal can 
therefore be re-admitted under s. 558. Buldeo 
Misser v. Ahmed II ossein, 15 W. R. 143, followed. 

SlUBENDRA NaRAXN ChOWDHUEI V KlNOO RAM 

Dass . . . . I. L. R. 12 Calc. 605 


Dismissal of Appeal 


for Default — Pleader asking for time to go on ivith 
a case — Civil Procedure Code , s. 556. The provi- 
sions of ss. 556 and 558 of the Civil Procedure 
Code do not apply, when the pleader for the appel- 
lant not merely informs the Court that he has no 
instructions, but makes an application for postpone- 
ment, which is refused, and the appeal is thereupon 
dismissed. A second appeal does not, therefore, 
lie in such a case from an order of the first Appel- 
late Court refusing to re-admit an appeal under the 
provisions of s. 558 of the Code of Civil Procedure. 
Watson & Co. v. AxMbica Dasi 

I. L. B. 27 Calc. 529 

See Ram Chandra Pandurang v. Madhub 
Purushottam . . I. L. R. 16 Bom. 23 

4. _ Dismissal of Appeal 

for Default of appearance- — Civil Procedure Code, 
s. 556. Where, on an appeal being called on for 
hearing, the vakil who held brief for the aj>pellant 
stated that he was unable to argue the case, the 
fact being that the brief had come into his hands too 
late for him to prepare himself in th case, and the 
appeal was in consequence dismissed, it was held 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OP 1877) -conld. 


s. 55 8 (1859, s. 347) — contd. 


•CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877) ■—contd. 


s. 556 (1850, s. 346) — concld. 


{ 1973 ) 


DIGEST OP CASES. 


( 3974 ) 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877 )—contd. 

s. 558 (1859, s. 847) — conoid . 

that this was not a dismissal for default of appear- 
ance. Shankar Dat Dube v. Radha Krishna , 

I. L. R. 20 All . 195 , distinguished. Ram Chandra 
Pandurang Naik v. Madhav Purushottam Naik, 
I. L. R. 16 Bom. 23, referred to. Shibendra Narain 
Chowdhuri v. Kinoo Ram Dass , I. L. R. 12 Calc. 
605, dissented from. Chiranji Lal v. Kundan 
Lal . I. L. R. 20 All. 294 

ss. 558, 560. 

See Appeal . I. L. R. 36 Gale. 510 
s. 559. 

See Parties— Adding Parties to Suits 
— Respondents. 

1, ss Interested in the 

Result of Appeal ” — Where defenda?its were exonera- 
ted and there was no appeal against that portion of 
the decree, they cannot be brought on the record under 
s. 559. A party, who is not made a respondent in an 
appeal, is not “ interested in the result of the 
appeal 5 5 within the meaning of s. 559 of the Code of 
Civil Procedure, unless the decree sought to be 
obtained against the respondents in the appeal 
Would have the effect of prejudicing him in some 
way or other. The party sought to be made a 
respondent in the appeal under s. 559 must be shown 
to be interested in the result of the appeal before he 
is brought on the record, and the interest he may 
acquire as a result of being added as a respondent, 
will not suffice. Where a defendant has been 
exonerated and there is no appeal against so much 
of the decree as exonerates him, no decree can be 
passed against him in an appeal by any other party 
as he is not a party to the appeal and cannot be said 
to be interested in the result of such appeal. Atma 
Ram v. Balkishen , I. L. R. 5 All. 267, followed. 
Upendra Lal Mukherjee v. Qirindra Nath Mukherjee, 
I. L. R. 25 Calc. 565, not followed. Subeamanian 
Chetty v. Veerabadran Chetty (190S) 

I. L. R. 31 Mad. 442 

2. — — Record — Appeal — 

Respondent. A respondent should not be placed on 
the record under s. 559 of the Civil Procedure Code, 
after the time for appealing against him has expired. 
Ram Ratan Chuckerbutty v. Jogesh Chandra 
Bhattachaeya (1907) . .12 C.W.N. 625 

1. — s. 500 — Appeal ex parte — Applica- 

tion for re-hearing. An applicant presenting a peti- 
tion for the re-hearing of an appeal decided ex 
parte must, at the time of making such application, 
be prepared to satisfy the Court that the notice of 
appeal was not duly served upon him, or that he was 
prevented by sufficient cause from attending when 
the appeal was called on for hearing. Anunda 
Shaha Biswas alias Nyomuddin Sha Biswas v. 
Kema Bebee . gr . I. L. R. 0 Gale. 548 

2. Re-hearing of Appeal 

— Grou?ids for re-hearing. When an appeal has been 


CIVIL PROCEDURE CODE, ACT XIV 

OE 1882 (ACT X OF 1877 )—contd. 

~ : s. 560 — concld. 

heard ex parte, a re-hearing cannot be granted by 
the Court on an application under s. 560 of the Civil 
Procedure Code, except upon legal evidence pro- 
duced by the respondent of the facts necessary to 
entitle him to such re-hearing. Mahomed Kalun 
v. Dinomoyee Dashya . 8C.L R. 112 

3. Re-hearing of Appeal 

ex parte — Absence of Respondent for sufficient cause. 
S. 560 of the Civil Procedure Code applies to a 
case in which the respondent has been prevented by 
sufficient cause from attending when the appeal was 
called on, whether appearance has been entered for 
him or not. Esab v. Krishna Narain Dey 

11 C. L. R. 164 

4. — — Re-hearing of an 

Appeal heard ex parte— “ Sufficient causeP Where 
a party (respondent in an appeal) had received no 
intimation of the date of hearing of an appeal from 
his pleader’s clerk, who, owing to his own illness, 
had been compelled to go home, the papers of the 
case being with him, and who did not give informa- 
tion to the clients of the day fixed for hearing, and 
the appeal was heard ex parte on the date of hear- 
ing : Held, that it was “ sufficient cause ” within 
the meaning of s. 560, Civil Procedure Code, for 
the re-hearing of the appeal. Kailash Chunder 
Das v. Rama Nath Chaudhuri 2 C. "W. W, 414 

5. Non-appearance of 

Respondent on appeal — Appearance by Pleader. An 
appeal from a decree dismissing a suit having been 
heard and allowed in the absence of the defendant 
and his pleaders, an application was made under 
s. 560 of Act X of 1877, on the ground that the 
defendant had engaged pleaders to appear for him, 
but that they were unavoidably prevented from 
appearing. The application was granted, and the 
appeal having been re-heard, the original decree was 
reversed. Held, that, although the vakalutnamahs 
had been filed by the defendant’s pleaders, the 
defendant could not be said to have appeared in 
person or by pleader, and that the order made under 
s. 560 of Act X of 1877 was correct. Haloo v. 
Atwaro, 7 W. R. 81, followed. Sheo Churn Lall 
v. Heera Ball . . . 11 C. L. R. 537 

6. — — Re-hearing of Appeal 

heard ex parte — Limitation— Amendment. An appli- 
cation for re-hearing of an appeal presented ori- 
ginally within the period of limitation, but returned 
for amendment and presented after amendment, 
after the period of limitation, cannot be rejected as 
being out of time. Shama Prosad Ghose v. Taxi 
Mullik (1901) . . . 5 C. W. W. 816 


— ss. 560, 588. 

See Bengal Rent Act (X of 1859). 

I. L. R. 35 Gale. 799 
_s, 561 (1859, s. 348). 

See Appeal — Objections by Respondent. 

I. L. R. 25 All. 828 
I. L. R. 23 All. 93, 130 



DIGEST OF CASES. 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877)— contd. 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877)— contd. 


See Bombay City Improvement Act. 

I. L. R. 29 Bom. 514 

See Court- pees Act, 1870, s. 16. 

I. L. R. 25 Mad. 24 
See Limitation Act, 1877, s. 5. 

10 Bom. 397 
I. L. R. 4 All. 430 
I. L. R. 7 Calc. 054 
I. Ii. R. 9 Calc. 031 

See Privy Council, practice of — Ob- 
jections by Respondent. 

I. L. R. 23 Calc. 922 

See Rent Recovery Act, s. 11. 

— Decree — Despondent. It 

is not necessary to entitle a respondent to support 
a decree upon a particular ground under s. 561 of 
the Civil Procedure Code, that the ground should 
have been in express terms decided against him. 
Srish Chandra Roy v. Mungri Bewa (1905) 

9 O. W. 1ST. 14 

. ss. 501, 560. 


See Remand 


I. L. R. 34 Calc. 996 


— s. 562 (1859, s. 351). 

See ante, s. 331. 

See post, s. 595. 

See Appeal . I. L. R. 29 All. 659 
See Appeal — Ex parte Cases. 

5 C. W. N. 153 
See Appeal to Privy Council — Cases in 

which Appeal lies or not— Appeal- 
able Orders . I. L. R. 23 All. 629 

See Hindu Law . X. L. R. 30 All. 03 
See Letters Patent Appeal, 

I. Ii. R. 35 Calc. 1096 
See Partition I. L. R. 36 Calc. 762 
See Remand — 

Power of Remand 

I. L. R. 23 All. 167 

Appeal after Remand 

6 C. W. 1ST. 326 
I. L. R. 28 Calc. 324 
I. L. R. 26 Mad. 518 

I. ■ — — — — Remand — Appeal 

Court. Where a Subordinate Court has dealt with 
the questions arising on the merits of the case, no 
order of remand can he made by the Appellate 
Court under s. 562 of the Civil Procedure Code, but 
if the Appellate Court is of opinion that there should 
be a finding upon any particular issue, or further 
evidence should be taken on any such issue, it may 
make an order of remand under s. 566 of the Gvil 
Procedure Code. Rakhit Mahanta v. Puddo 
Baum (1905) , . . 9 C. “W. 1ST. 54 


; Remand — Prelimi- 
nary point — Suit decided with reference to some only 
of several issues framed. Held , that it is competent 
to an Appellate Court to remand a case under s. 562 
of the Code of Civil Procedure where the Court of 
first instance, having framed issues and recorded all 
the evidence, has decided the suit with reference to 
its finding upon one or more of the issues framed by 
it, leaving other issues undecided. Sheoambar 
Singh v. Lallu Singh, I. L.R. 9 All. 30, foot-note; and 
Ramachandrci Joishi v. Kazi Hassim, I. L. R. 16 
Mad. 207, followed. Mata Din v. Jamna Das 
(1905) .... I. L. R. 27 All. 691 

3. — - — - Limit to Remand — 

Custom opposed to Statutes , validity of— Rent 
Recovery Act ( VIII of 1865), s. 11 — Cultivation by 
wells constructed at tenants 5 cost , liability to enhanced 
rent for — Payment of enhanced rent for a number 
of years, whether an implied contract to pay — Agree- 
ment and contract, difference between — Tenant with 
right of occupancy, right of, to construct wells \ without, 
permission of landholder. Ryots with permanent 
rights of occupancy in a zamindari constructed wells 
at their own cost without obtaining the permission 
of the zamindar and cultivated dry lands with 
garden crops for periods ranging from 1 to 18 years. 
Suits were brought by the ryots before the Sub- 
Collector under s. 8 of the Rent Recovery Act to 
compel the defendant, the zamindar, to grant them 
proper pattas fop fasli 1312, alleging that the pattas 
tendered were illegal as they charged the higher 
garden rate for dry lands cultivated by them with 
the aid of wells constructed at their own cost. The 
defendant pleaded that he was entitled to the 
enhanced rate (i) by custom, (ii) by virtue of a 
contract to be implied from previous payments. 
No consideration for such a contract was however 
alleged. The Sub-Collector framed two issues — 
one as to the existence of the custom set up by the 
defendant, and another as to whether the previous 
payments by the plaintiffs operated as an estoppel 
or evidenced an implied contract to continue to pay 
the enhanced rates. The Sub-Collector did not 
record evidence as to custom, holding that such 
custom, even if proved, could not deprive the 
plaintiffs of the benefits expressly given by the Act. 
Be also held that any such implied contract as that 
set up by the defendant would be illegal as opposed 
to the provisions of the Act. He passed a decree, 
that the defendant should grant pattas as claimed 
by the plaintiffs. On appeal, the District Judge 
held that the payment of rent at the enhanced rate 
raised a presumption that there was a contract to 
pay such rent ; and that, if there was no contract, 
express or implied, the rent must be fixed in accord- 
ance with the other provisions of s. 11 of the Rent 
Recovery Act. He reversed the decrees of the Sub- 
Collector and remanded the cases for retrial under 
s. 562 of the Code of Gvil Procedure. On appeal to 
the High Court : Held, per Subrahmania Ayyar, 

J ., that the order remanding the case was not legal 


s. 561 (1859, s. 348) — - concld . 


s. 562 (1859, s. 351) — contd , 


( 1977 ) 


DIGEST OE OASES. 


( 1978 ) 


CIVIL PROCEDURE CODE, ACT XIV 

OE 1882 (ACT X OE 18TI)—conid. 

s. 562 (1859, s. 351) — contd. 

as all the questions raised between the parties and 
on which they went to trial, had been decided, and 
the questions so raised were purely questions of law. 
A custom can be upheld only so far as it is not in 
conflict with statute law ; and a custom to pay 
enhanced rent for improvements effected by a 
tenant at his cost is illegal as opposed to the pro- 
visions of the Rent Recovery Act. Fischer v. 
KamaJcski Filial, 1. L. R. 21 Mad . 136 , followed. 
Gopalasami Ghettiar v. Fischer , 1. L. R. 28 Mad . 
328 , referred to. It makes no difference whether a 
tenant constructed wells at his cost prior to, or 
after the passing of, Act VIII of 1865. In either 
case no additional rent can be claimed. Nagasami 
Kamia Naich v. lyodi Rama Goundan , 6 Mad. L. 
R. 5. Payment for a number of years of enhanced 
rent may be evidence of an agreement to pay at 
that rate, but it will not be binding as a contract, 
Unless supported by consideration. Queer e : Whe- 
ther, when the enhanced rate had been paid for a 
large number of years and when the lapse of time 
is such as to make it unfair to call on the landlord 
to prove consideration, a lawful origin may not be 
presumed. Gann v. Free Fisheries of Whitstahle , 
11 H. L. G. 192 , 103 , referred to. No such presump- 
tion can be made when the payments have been 
only for a period extending from one to eighteen 
years. Tenants with permanent rights of occu- 
pancy are entitled to construct wells without the 
permission of the landholder ; and a custom requir- 
ing such permission may be bad, as unreasonable, 
and is certainly illegal as opposed to the policy of s. 
11 of the Rent Recovery Act. V enhatanarasimha 
Naidu v. JDandamudi Kotayyn, I. L. R. 30 Mad. 
299 , referred to. Held, per Moore, J., that the Sub- 
Collector having disposed of the case on two pre- 
liminary issues, the District Judge was right in 
remanding the cases under s. 562 of the Code 
of Civil Procedure. Arumugam Chetti v. Raja 
Jagaveera Rama Venkateswara Ettappa (1905) 
1. 1_. R. 28 Mad. 444 

4. — i. Remand, order of 

— - Erroneous order made with consent — Appeal — 
Appeal after talcing full benefit of order — Election of 
remedies — Bar — “ Final disposal of suit” when. 
An order of remand made with consent will bind 
the parties though made contrary to the provisions 
of s. 562 of the Civil Procedure Code. Madhu 
Sudan Sen v. Kamini Kanta Sen , 9 G. W. N. 895 : 
s- c. I. L, R. 32 Gale. 1023 , referred to. Per 
Mookerjee, J . — An Appellate Court does not 
act without jurisdiction when it makes an erro- 
neous order of remand, but merely commits an 
error of law, in making an order of a particular 
description in the exercise of its undoubted juris- 
diction over the subject-matter of the litigation. 
Such error may be cured by consent. It cannot 
he laid down as an inflexible rule of law that 
under all circumstances the final disposal of a 
suit must be taken to be the delivery of the judg- 
ment. When a litigant has the right to choose 


CIVIL PROCEDURE CODE, ACT XIV * 

OP 1882 (ACT X OP 1877) -contd. 

- s. 562 (1859, s. 351) — concld. 

between two remedies which are not co-existent, but 
alternative, and adopts one of those remedies, his 
act at once operates as a bar as regards the other 
and the bar is final and absolute. After having 
taken the full benefit of an order of remand it is 
not open to a party to turn round and appeal 
against it. Baikuntha Nath Dey v. Salimulua 
Bahadur (1907) . . 12 C. W. IN. 590 

5. — Remand — Appeal 

from oraer of Remand after decision of the suit in 
accordance therewith. Held , that no appeal will lie 
from an order of remand passed under s. 562 of the 
Code cf Civil Procedure, if such appeal is filed after 
the suit has been decided in compliance with the 
order of remand and no appeal is preferred from the 
decree in the suit. Salig Ram v. Brij Bilas , I. L. R. 

29 All. 659 , and Madhu Sudhan Sen v. Kamini 
Kanta Sen , I. L. R. 32 Gale. 1023, followed. Gul- 
zari Mal v. Kabir-uh-nissa (1908) 

I. L. R. 30 All. 191 

ss. 562, 578. 

See Remand, order eor. 

11 C. W. RT. 380 

Remand contrary to the 

provisions of s. 562 illegal and not merely irregular — 
Failure to appeal against an illegal order of remand 
not a waiver of the illegality. The Court of first 
instance passed a decree in favour of plaintiff on the 
strength of a plan which was not disputed by the 
defendant. On appeal, the Appellate Court held 
that the plan was unsatisfactory and that a proper 
plan was necessary for a right decision of the suit 
and remanded the suit for retrial under s. 562 of the 
Code of Civil Procedure. No appeal was preferred 
by plaintiff under s. 588, Civil Procedure Code, 
against the order of remand and the lower Court 
again passed a decree in favour of plaintiff which 
was reversed on appeal. Plaintiff preferred a 
second appeal to the High Court : Held , (i) That 
the original order of remand was contrary to the 
provisions of s. 562 of the Code of Civil Procedure, 
as the Court of first instance had not decided the 
suit on a preliminary point within the meaning of 
the section, (ii) That such order was not merely 
irregular but illegal and could not be validated by 
s. 578 of the Code of Civil Procedure, (iii) Tha.t 
even if such illegal order might be validated by 
consent or waiver, neither the omission of the 
plaintiff to appeal under s. 588 nor his 
acquiescing in the trial on remand amounted 
to such consent or waiver. Subramania Ayyar v. 
King-Emperor, I. L . R. 25 Mad. 61, referred 
to. Manager of the Court of Wards , Kalahasti 
Estate v. Ramasami Reddi, I. L. R. 28 Mad. 
437, referred to. Palanx Chetty v. Rastgiadoss 
Naidu ( 1908) . . I. L. R. 32 Mad. 83 

— ss. 562, 588 — Remand, order of - — 

Right of Appeal — Appeal after suit finally disposed 

of-— Order, if may be impugned , in appeal from final 
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Civil, PROCEDURE CODE, ACT XIV 
OE 1882 (ACT X OE 1877)— contd. 

s. 582, 588 — concld . 

decision — Tenancy — Transferability — Custom. An 
appeal from an order of remand passed under s. 562 
or the Civil Procedure Code cannot be entertained, 
if presented after the final disposal of the suit. 
dating a Valley Tea Go. v. Cher a Tea Go., I. L. E. 12 
Calc. 45, distinguished. The right of appeal given 
by s. 588 of the Civil Procedure Code, from orders 
specified in that section ceases with the disposal 
of the suit. Semhle : An order of remand under 
s. 562 of the Civil Procedure Code is an order which 
affects the decision of the suit on the merits, and 
exception may be taken to the validity of such an 
order in an appeal from the final decision. Madhu 
Sudan Sen v. Kamini Kanta Sen (1905) 

I. Xj. R. 32 Calc. 1023 
9 C. W. RT. 895 

ss. 562, 588 (28)- — Remand — Appeal 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OE 1877) — contd . 

— — — s. 564 — concld. 


from order of remand filed after decision of suit in 
accordance therewith. Held , that the fact that 
the suit has been decided by the Court of first 
instance in compliance with an order of remand 
made under s. 562 of the Code of Civil Procedure, is 
no bar to the filing of an appeal from the order of 
remand or to the hearing of such an appeal. Bahu 
Lai v. Earn Kali , I. L. E. 28 Calc. 113, followed. 
Salig Earn v. Brij Bilas, Weekly Notes (1906) 
2'?, overruled. Eameshur Singh v. Sheo Din 
Singh, I. L. E. 29 All. 659 ; Sheo Nath Singh v. 
Earn Din Singh, I. L. E. 18 All. 19, and Jatinga 
Valley Tea Company v. Cher a Tea Company, 1. L. E. 
12 Calc. 45, referred to. Madhu Sudan Sen v. 
Kaminikanta Sen, I. L. E. 32 Calc . 1023, dissented 
from. Uman Kunwari v. Jarbandhan (1908) 

I. L. R. 30 All. 479 
, ; - — ss. 562, 591 — -An order of Remand 

on appeal cannot l e reviewed by same Court subse- 
quently — An order of remand not appealed against 
cannot be objected to in second appeal from the final 
appellate decree. A decree was reversed on appeal 
and the case was remanded for retrial. Against the 
decree passed at the remanded trial, an appeal was 
preferred and the Judge of the Appellate Court, who 
was the successor of the Judge who originally 
remanded the case, held that the previous order of 
remand was wrong, and allowed the appeal. Held, 
on second appeal, that the original order of remand 
could not be reviewed by the lower Appellate 
Court, and could not be questioned on the second 
appeal under s. 591 of the Code of Civil Procedure 
as such order was not appealed against. Subba 
Laeshmamma v. Yenkatarayadu (1908) 

I. L. R. 32 Mad. 318 

s. 564 — Whether Consent of Parties 

can validate an illegal Remand under s. 564 of the 
Civil Procedure Code — Waiver, effect of — -Effect of 
illegal remand by lower Appellate Court on points 
properly decided. Where the Court of first instance 
had framed all the necessary issues and decided all 
those issues, and the lower Appellate Court, revers- 
ing the decision of the Court of first instance on one j 


of the issues, remanded the case for retrial under 
s. 564 of the Code of Civil Procedure : Held, on 
second appeal, per Subrahmania Ayyar, that an 
order of remand, contrary to the provisions of s. 564, 
is not merely irregular, but illegal ; but it is not on 
that account absolutely void so as to render any 
consent of the parties of no avail. It can he 
objected to by a party, if he has not given his consent 
to such a course, and even a party, who has not 
consented, may be equitably estopped by subse- 
quent conduct from treating such an order as null 
and void. Such an order of remand does not 
necessarily vitiate the decision of the lower Appellate 
Court on questions properly decided by it, which 
can be attacked only on grounds legally open to the 
parties on second appeal. It cannot be treated as 
void for want of jurisdiction, so as to he incapable 
of being validated by consent or waiver. Mohes 
Chandra Dass v. Jamiruddin Mollah, I. L. E. 28 
Calc. 324, referred to. Malikarjuna v. Pathaneni , 
I. L. R. 19 Mad. 479, referred to. Subrahmania 
Ayyar v. King-Emperor, 1. L. E. 25 Mad. 61, 
97, followed. Per Moore, J. — The order of 
remand was illegal and no consent of parties could 
make it valid. Manager of the Court of Wards, 
Kalahasti Estate v. Ramasami Reddi (1905) 

I. L. R. 28 Mad. 437 

— — - ss. 564, 566. 

See Remand — Power of Remand. 

I. L. R. 23 All. 167 

1. s. 566— Remand — Preliminary 

point. When a Court of first instance does not 
decide a case on a preliminary point, but raises all 
the issues and goes fully into the matters in issue, 
it is not open to the Appellate Court to remand the 
case, under s. 562 of the Civil Procedure Code, 
but if it thinks that the determination of any parti- 
cular question is necessary, it may make an order 
under s. 566 of the Civil Procedure Code. Ambica 
Churn Das v. Kala Chandra Das (1906) 

10 C. W. 3ST. 422 

2. Remand — Return to 

Remand to be made by the Court originally seised of 
the case — J urisdiction. Held, that when issues are 
remitted for trial under s. 566 of the Code of Civil 
Procedure, such issues are triable only by the Court 
which was originally seised of the case. The prin- 
ciple of Sdbri v. Ganeshi, I. L. R. 14 All. 23, followed. 
Ali Sher Khan v. Ahmad-Ullah Khan (1907) 

I. Ii. R. 29 All. 660 

s. 568 (1859, s. 355). 

See Appellate Court — Evidence and 
Additional Evidence on Appeal. 

I. X». R. 23 AIL 121 
6 C. W. 35T. 81 
I. L. R. 36 Calc. 833 

See Privy Council . 13 C. W. 3ST, 830 
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CIVIL PROCEDURE CODE, ACT XIV j 
OF 1882 (ACT X OF 1877 )— could. 

s. 568 (1859, s. 355) — concll. 

Fresh Evidence ad- 
missible when inherent Defect apparent on examining 
the evidence— Document purporting to be executed by 
two persons, but signed by only one, are not invalid. 
The legitimate occasion for the admission of addi- 
tional evidence by the Appellate Court under s. 568 
of the Code of Civil Procedure arises only when on 
examining the evidence as it stands, some defect 
becomes apparent. Where fresh evidence is dis- 
covered outside the Court, such evidence can be 
imported into the case on an application under s. 623 
of the Code. Kessowji Issur v. Great Indian Renin- | 
sula Railway Company, I. L . R. 31 Rom . 381, . j 
followed. A deed is not invalid because one only j 
of several parties, who purported to execute it, j 
actually signed it. Krishnama Chariar v. 
Narasimha Chariar (1908) 

1. 1». R. 31 Mad. 114 

ss. 568, 023 — Discovery of fresh Evi- 
dence — Laches ■ — N egligence — Dismissal of applica- 
tion for Review — Additional evidence on appeal — 
Evidence taken preliminary to hearing of appeal on 
the merits — Suit for Damages for injuries on Railway 
— Appeal deckled not on evidence at trial but on 
observations of Judges at presentation of scene and 
events of accident on another night than that on 
which accident occurred. The legitimate occasion 
for s. 568 of the Civil Procedure Code (XIV of 
1882) is when on examining the evidence as it 
stands some inherent lacuna or defect becomes 
apparent, and not when a discovery is made 
outside the Court, of fresh evidence and the 
application is made to import it : that is the j 
subject of the separate enactment in s. 623. S. 623 i 
exacts very strict conditions, so as to prevent 
litigants being negligent, and enjoins the Court 
to require the facts as to the absence of negligence 
to be strictly proved. Where the defendants, ; 
on the day after judgment had been given against 
them, discovered fresh evidence which with diligence : 
they might under the circumstances have obtained 
before or during the trial of the suit, and even after 
such discovery delayed for two weeks before making 
an application for review of judgment : Held, that 
the application was rightly dismissed. On an 
appeal on the merits of the case being filed the 
Appellate Court without recording any reason as 
required by s. 568 of the Code allowed such further j 
evidence to be taken, not after the appeal on the 
merits had been heard and the evidence as it stood 
had been examined by the Judges, but on special 
and preliminary application : Held, that the 
Appellate Court had no jurisdiction to admit the 
additional evidence, that it was wrongly admitted 
and must be disregarded. The plaintiff sued the 
defendants, a Railway Company, for damages for 
injuries sustained by him when alighting from a 
carriage which overshot the platform of a station at 
night, and the evidence on the question of what light 
there was either natural or artificial, on the night in 
question being conflicting, it was suggested during 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— contd. 

— ss. 568, 023 — concld. 

the hearing of the case on appeal and agreed to by 
the counsel for the parties that the Judges should 
visit the scene of the accident under conditions 
approximating as nearly as possible to those which 
prevailed when the plaintiff met with his injuries. 
This was done, and the Judges and the legal advisers 
of the parties went to the station where a presenta- 
tion of the scene and events of the accident was gone 
through by which the Judges were enabled to make 
a thorough investigation of the material conditions 
accompanying the accident. They formed their 
own opinion on the question of the sufficiency or 
otherwise of the light and gave judgment in accord- 
ance with them, reversing the decision of the 
Court which tried the case : Held, that such pro- 
cedure was illegal. The result of it was that the 
appeal was decided not on the testimony given at 
the trial as to what took place on the night of the 
accident, but by the Judges’ observation of what 
they saw on another night altogether ; and the 
decision based on it was set aside, the judgment of 
the first Court being restored. Kessowji Issue v- 
Great Indian Peninsula Railway Company 
(1907) I. L. R. 31 Bom. 381 : L. R. 34 I. A. 115 

s. 571. 

See Parties — Substitution of Parties — 
Appellants . I. L. R. 26 Bom. 317 

s. 574 (1859, s. 359). 

See ante , s. 551. 

See Judgment — Civil Cases — Form and 
Contents of Judgment. 

See Landlord and Tenant. 

13 C. W. RT. 949 

1. Judgment of lower 

Appellate Court not complying with the requirements 
of section — Order to be made on Second Appeal. 
Where, on second appeal, it is found that the judg- 
ment of the lower Appellate Court does not fulfil 
the requirements of s. 574 of the Code of Civil 
Procedure, the proper order to be made on second 
appeal is one setting aside the decree, and remanding 
the case to the Appellate Court to be disposed of" 
according to law. Krishna Reddi v. Srinivasa 
Reddi, 4 Mad. H. C. 174, not followed. If the Judge 
of the Court to which the case is remanded is the 
Judge who heard the appeal in the first instance, he 
is not bound to re-kear the appeal, if he considers 
that the case might be properly disposed of without 
so doing. In such a case his writing a judgment 
satisfying the requirements of s. 574 will be a 
sufficient compliance with the order to dispose of the 
case according to law T . Rut where the Judge of the 
Court to which the case is remanded is not the 
Judge who heard the appeal in the first instance, 
as also in cases where the Judge, though the same, 
considers such a course necessary for a proper dispo- 
' sal of the case, a re-hearing is necessary for a dis- 
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CIVIL PROCEDURE CODE, ACT XIV 

OP 1882 (ACT X OB 1877)— contd. 

• s, 5741(1859, s. 859) — concld. 

posal of the case according to law. Saravana 
P lLLAI 27. Sesha Reddi (1908) 

I. Xu R. 31 Mad. 469 

S3. ■— __ _ — - — Givil Procedure 

Code ( Act XIV of 1882), ss. 574, 578, 584— 
Appellate J udgment — Omission to state reasons for 
decision^ — Defect if cureable—Gro mid of second 
appeal* In a suit on a mortgage bond, the defence 
of the contesting defendant was that the bond was 
executed by collusion between the plaintiff and 
certain other defendants who did not appear. The 
lower Appellate Court recited that the Court of first 
instance had found that the plaintiff was entitled 
to no relief, and then concluded as follows : — <s The 
point in dispute is a question of fact and I see no 
reason to differ from the finding of the lower Court. 
The appeal is dismissed.” Held , that the appel- 
late judgment did not comply with the provisions 
of s. 574, Civil Procedure Code. The points for 
determination were set out but the reasons for the 
decision were not stated. That the facts of the 
case demanded fuller treatment than they received 
and the defect was not cured by the provisions of 
s. 578 of the Code. Defect in the appellate judg- 
ment is a ground of second appeal. Bisvanath 
Maiti v. Baidyanath Mandul, I. L. R. 12 Calc. 199, 
distinguished. Shaharulla Mondal v. Bangoo 
Mondol (1908) . . . 13 0. W. 3ST. 143 

3. — Where the lower 

Appellate Court in coming to a finding that a certain 
payment was made on account of interest did not 
state any reasons for the finding but merely referred 
to the evidence of certain witnesses on which it 
relied. Held, that the judgment was not in 
accordance with law. Santishwar Mahanta v. 
Lakhikanta Mahanta (1908) . 13 C. W. IN. 177 

4. — — . — — and s. 551 — Procedure— Appeal 
summarily dismissed— Court not bound to record 
a full judgment. Held, that the provisions of 
s. 574 of the Code of Civil Procedure are not applic- 
able in their entirety to the case of an appeal 
dismissed under s. 551 of the Code. Rami Deha v. 
Brojo Nath SaiJcia, 1. L. R. 25 Calc. 97, dissented 
from. Samin Hasan v. Piean (1908) 

I. L. R. 30 All. 319 

— s. 575 (Act XXIII of 1861, a, 23). 

See Letters Patent, High Courts, 1865, 
CL. 15 . 4 B. Is. R. A. G. 181 

See Letters Patent, High Courts, 1865, 
CLS. 15 AND 36. 

I. Xj. R. 25 Mad. 548 

See Letters Patent, High Courts, cl. 

36 . . I. Xi. R. 3 Bom. 204 

See Pre-emption. I. X*. R. 26 All. 10 

See Review — Ground for Review. 

I. L.R. 11 All. 176 

1. — — — — — Act XXIII of 1S61, 

3. 28— Judges sitting in Appeal from original civil 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)-contd. 


s, 575 — contd. 


jurisdiction. S. 23 of Act XXIII of 1861 referred 
only to the late Sudder Court, and, although this Act 
formed part of the Code of Civil Procedure, it is 
clear that s. 23 could not apply to Judges sitting 
in appeal from the original civil jurisdiction, for 
this reason, that all the Judges of the Court so 
sitting in appeal are supposed in law to be equal, 
whereas s. 23 of Act XXIII of 1861 only contem - 
plated an appeal from a Court of inferior jurisdiction 
to the late Sudder Court, and had nothing at all to 
do with the Court of Appeal from the original civil 
jurisdiction as that Court is now constituted. 
Greenway v. Hogg , Bonrke A. O. C. 139 

Difference of opi- 
nion between two J udges. It was held under this 
section that, if the Judges differed in opinion on 
points of law and did not state the points on which 
they differed, there was no determination of the 
case ; so that, if the case were then referred to other 
Judges for final determination, they would have 
jurisdiction to go into the whole case. Khblut 
Chunder Ghose v. Tara Churn Kundoo 
Chowdhry . . . . 6¥.R. 269 


- Order in Execution 


1 — ■ 1 Vlb JUJtbWUtVWIb 

of Decree— Appeal-Party to suit. Semble : 8. 23 
applied to orders made in execution of decrees, 
but the right of appeal was given only as between 
the parties to the suit in which the decree or order 
was made. Annamalai Chetti v. Muthulinga 
Pillai ... . 6 Mad. 360 


Rules made by 


High Court, N.-W. P. — Reference of Appeal to other 
Judges of same Court — Composition of Bench hearing 
referred Appeal — Presence of referring Judges 
necessary. The only Bench which can legally deal 
with an appeal which has been referred under the 
provisions of s. 575 of the Civil Procedure Code, is 
one which includes the Judges who first heard the 
appeal, and whose difference in opinion on a point of 
law necessitated the reference. Khelat Chunder 
Chose v. Tara Churn Kundoo Chowdhry , 6 W. R. 
269; Mahomed Akil v. Asad-un-nissa Bihi, B. L. R. 
Sup. Vol. 774, and Brand v. Hammersmith and City 
Railway Company , 36 L. J. Q. B. 137, referred to. 
The word “ judgment ” as used in Rule II of the 
Rules made by the High Court, North-Western 
Provinces, to regulate references under s. 575 of the 
Civil Procedure Code, must not be understood in 
its. strict sense, but merely as an expression of 
opinion containing reasons for a contemplated 
or proposed judgment. Roexlkhand and Kumaon 
Bank v. Row . . I. L. R. 6 All. 468 

Difference of Dpi - 


5. 


. JLSbiJKIl Vj KJ'jJ'b* 

mon between Judges hearing appeal— “ Judgment ” 
—Reference to Full Bench after delivery of dissentient 
judgments on the appeal — Reference ultra vires . 
Where a Bench of two Judges hearing an appeal an d 
differing in opinion have delivered judgments on the 
appeal as judgments of the Court, without any reser- 
vation, they are not competent to refer the appeal to 
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other Judges of the Court under s. 575 of the Civil 
Procedure Code. Rohilkhand and Kumaon Bank v. 
Bow, 1. L. B. 6 All. 468, referred to. Lal Singh 
. v. Ghansham Singh . I. Xs. R. 9 All. 025 


Practice — Appeal 


- — ’Difference of Opinion on Division Bench regarding 
preliminary objection as to limitation — Letters 
Patent, N.-W. P., s. 27. S. 27 of the Letters 
Patent for the High Court of the 3ST.-W. Provinces 
has been superseded in those cases only to which 
s. 575 of the Civil Procedure Code properly and 
without straining language applies. There are 
many cases to which s. 575, even with the aid of 
s. 647, does not apply ,* and to these s. 27 of the 
Letters Patent is still applicable. One of the cases 
to which s. 575 of the Code does not apply is a here a 
preliminary objection being taken to the hearing of 
a first appeal before the High Court on the ground 
that the appeal is time- barred, the Judges of the 
Division Bench differ in opinion as to whether 
the appellant has shown sufficient cause, within the 
meaning of s. 5 of the Limitation Act (XV of 1877), 
for not presenting the appeal within the prescribed 
period. The decision of such a preliminary objec- 
tion is not a 44 hearing 55 of the appeal, but prec edes 
the hearing or determines that there is no appeal 
which the Court can hear or decide. Where such 
a preliminary objection is allowed, it cannot be said 
that the Court wMch, by reason of the Limitation 
Act, has no jurisdiction to hear the appeal, should 
nevertheless 44 affirm 55 the decree of the Court below. 
In the case of such a preliminary objection and such 
a difference of opinion (the Bench being equally 
divided), the opinion of the senior Judge should, 
under s. 27 of the Letters Patent, prevail. Appaji 
Bhivrav v. Chirlal Khubchcmd, I. L. B. 3 Bom. 204, 
and Gridhariji Maharaj Tickait v. Porushotum 
Gassami, I. L. B. 10 Calc. 814, distinguished. 
Husaini Begam v. Collector oe Muzuffarangar 
I. L. R. 11 All. 176 


Composition of 


Bench to hear Appeal referred to a third Judge under 
s. 575 of the Civil Procedure Code — Judges differing 
in Opinion. Queer e : Whether, where there is a 
difference of opinon between the two Judges of a 
Divisional Bench who have delivered judgment on 
the matter of the appeal, the reference to a third 
Judge under s. 575 of the Civil Procedure Code 
should be heard by the third Judge sitting separa- 
tely or by a Bench composed of the third Judge 
and the two Judges who first heard the appeal and 
differed in opinion. Bohilkhand and Kumaon 
Bank v. Row, I. L. R. 6 All. 468, referred to. Per 
Weir, J , — The language of s. 575 does not imply 
that the appeal must necessarily be heard again at 
the reference by the two Judges who first heard it 
and differed. Subbayya v. Krishna 

I. In R. 14 Mad. 180 


Appeal referred 


Where, owing to the difference of opinion between 
two Judges, an appeal was referred to the Chief 
Justice under Civil Procedure Code, s. 575, and was 
heard by him sitting with the two other Judges t 
PI eld, that the whole appeal was open for argument, 
and not only the point of law on which the Judges 
had differed in opinion. Seshadki Ayyangar v. 
Nataraja Ayyae . I. li. R. 21 Mad. 178* 

9. Decision when 

Appeal heard by two or more Judges — Letters Patent 
of 1865, els. 15, 36. S. 575 of Act XIV of 1882 does 
not take away the right of appeal which is given by 
cl. 15 of the Letters Patent. When the judgment 
of a lower Court has been confirmed under s. 575 of 
the Code of Civil Procedure, by reason of one of the 
Judges of the Appeal Court agreeing upon the facts 
with the Court below, an ajjpcal will lie against such 
judgment, notwithstanding the terms of s. 575. 
Appaji Bhivrav v. Shiblal Khubchand, I. L. R. 3 
Bom. 204, approved. Gridhariji Maharaj 
Tickait v. Porushotum Gossami 

I. L. R. 10 Cale. 814 

. ss. 577, 578 (1859, s. 350). ' 

See Appellate Court 
Admission oe Evidence 
rejected by Court below. 

See Appellate Court — Errors affect- 
ing or not Merits of Case. 


s. 578. 


18 C. W. N. 797 


owing to a difference of opinion on a point of law. 


See ante , s. 574. 

See Appeal „ 

See Appellate Court — Errors affect- 
ing or not Merits of Case. 

See Insolvency — Insolvent Debtors 
under Civil Procedure Code. 

5 C. W. J5T. 91 

See Minor — Representation of 
in Suits . I. L. R. 30 Calc 

See Misjoinder of Causes of Action. 

I. Xi. R. 36 Cale. 780 

See Practice . I. Is. R. 34 Cale. 388 

See Remand — Cases of Appeal after 
Remand . . I. Is. R. 28 Cale. 824 

See Witness— Civil Cases. 

I. L. R. 28 Cale. 37 

1. Plaint Verification. Where 

a plaint on behalf of Government was signed by the 
Collector and by a pleader, who was not the Govern- 
ment pleader, but who generally acted for Govern- 
ment, and the verification was signed by the Collec- 
tor and the Government pleader; Held, per 
Rampinx, J . — That the plaint was properly, present- 
ed. Per Curiam — That the defects, if any, in the 
signing and verification of the plaint, were cured by 
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CIVIL PROCEDURE CODE, ACT XIV 
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s. 575 — concld. 
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CIVIL PROCEDTXBE CODE, ACT XIV 
OE 1882 (ACT X OF 1877 )-contd. 


s. 578 — cnncld. 


s. 578. Rakhal Chandra Tew ary v. Secretary 
op State tor India (1906) . 10 C. W. N. 841 

Disposal of Suit on a Sunday. Hddfltet the^diT 
posing of a civil suit on a Sunday is a mere 
irregulanty which is covered by the provisions 
of s. 578 of the Code of Civil Procedure. Dam 
Das ChaHrbah v. The Official Liquidator, Cotton 
Gmning Company, Limited, Cawnpore, I. L. S 9 
Ml. 366, and Vnunh Dam Chatterjee v. Protab 
thunder Shiromonee, 16 W. R. Cr. 230, referred to. 
Sheo Ram Tiwari v. Thakor Prasad (1907) 

I. L. R. 29 All. 562 

Q 

?* X ~ “ Procedure — Irre- 

9™ a nty~~-Disposal of Suit on a Sunday. Held , that 
the fact that a suit was decided on a Sunday did not 
vitiaf;e tlie d ecree"fei61e, that the Lord’s Day 
Act (-.I Geo. Ill, Cap. XLIX) does not applv to 

rf a ™™:f oo! i Do f ***** Ood Dowlah, 
7 Mad. H. C. 285, referred to. Sheoram Tiwari i> 
Thakdr Prasad (1008) . I. L. R. SO All. 136 

,1859 ’ *• 3eo ‘ ao. 

See Decree— Form of Decree— Costs. 

s. 582 (Act XXIII of 1861, s. 37). 

See Abatement op Suit— Appeals. 

I. Xi. R. 7 All. 693, 734 
3 Bom. A. C. 81 
12 C. L. R, 45 
— — I- X*« 11 All. 408 

I. B. R. 26 Bom. 203, 597 
I. L. R. 23 All 22 
1. 1*. R. 25 All. 27 
See Appeal — Orders. 

- I* li. B,. 25 All. 174 

See Appellate Court-Exercise oe 
Powers in various Cases-Special 
Cases— Appeal 1 B. L. R, A. C. 155 
10W.R. 160 
4 W. R. 109 
14 W. R. O. C. 17 
I. Jj. R. 19 Bom. 303 
See Appellate Court — Exercise of 
Powers in various Cases— Special 
Cases Arbitration, reference to. 
See Appellate Court 

Interference with, and Power 
to vary, Order of Lower Court 
I. Ii. R. 30 Calc. 516 
Exercise of Powers— Special 

Oases — Plaint, Amendment of 
5 C. w. 3ST. 273 
See Limitation Act, 1877, Sen. II, Arts. 
171, 171A, AND 171B. 

See Parties— Substitution of Parties 
— Bbspondents. r ies 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— contd. 

" — s. 582 — concld. 

See Withdrawal of Suit. 

Bourke A. O. C. 99 
14 W. R. O. C. 17 
I. Ii. R. 8 All. 82 


s. 582A. 


See Court- fees Act, s. 28. 

I. Ii. R. 25 Mad. 380 
See Limitation Act, 1877, s. 4. 

I. I*. R. 22 Bom, 849 
I. Ii. R. 26 Calc, 925 

ss. 582; 587. 

See Limitation I. L. R. 34 Calc, 1020 

— s. 583 (1859, s. 362). 

See ante , s. 244. 

Questions in Execution of Decree. 

I. L. R. 7 All. 432 
X L. R. 22 Gale. 501 
I. B. R. 25 All. 441 
See Appeal— Execution of Decrees — 
Parties to Suits 5 C. W. 3ST. 426 
See Attachment— Subjects of Attach- 
ment — Mesne Profits. 

I. L. R. 24 Mad. 341 
See Execution of Decree — Application 
for Execution, and Powers of 
Court . . 5C,¥,I. 287 

I. Xi. R. 11 Mad. 258 
I. L. R, 13 Bom, 485 
See Mesne Profits — Assessment in 
Execution, and Suits for. 

I. L. R. 7 All. 197 
X. L. R. 11 Mad. 261 
I. Xi. R. 21 Gale. 989 
I. L. R. 24 All. 361 
See Pre-emption — Purchase-money. 

X. L. R. 10 All. 400 
I. L. R. 18 All. 262 
See Restitution of Rights by Motion. 

I. Ii. R. 21 Gale. 340 
X. Ii. R. 19 All. 136 
X. Xi. R. 20 All. 139, 430 
I. Xi. R. 21 All. 1 
I. Ii. R. 23 Mad. 306 
See Surety— Enforcement of Security. 

X. Ii. R. 12 Bom. 411 
X. L. R. 13 Mad. 1 
I. L. R. 17 All. 99 

1 — - - Act VIII of 1859, 

s. 362 — Application for Execution of Decree. An 
application for execution of the decree of an Appel- 
late Court should be made to the Court which passes 
the first decree in the suit, irrespective of any 
previous order referring the case for execution. 
Ram Jadub Sircar v. Ameeroonissa Bibee 

13 W. R. 27 


( 1989 ) 


DIGEST OF CASES. 


( 1990 ) 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877) — contd. 

_ s. 583 (1859, s. 362) — concld. 


2. — Execution of Decree 

— Restitution of property sold in execution of a decree 
•afterwards reversed in appeal — Procedure . In a suit 
for a declaration that certain property belonged 
to the defendant judgment-debtor the plaintiff 
decree-holder obtained a decree and proceeded on 
the strength thereof to sell the property. In appeal, 
however, this decree was reversed. The rightful 
■owner of the property sold then applied to the Court 
for restitution of the property. Held, that whether 
the application could or could not be considered as 
one falling strictly within the terms of s. 583 of the 
Code of Civil Procedure, the applicant was entitled 
to restitution. Radhe Singh v. Mangni Ram, 6 
> C.W.N . 710, referred to. Shiam Sundae. Lal v. 
Kaisar Zamani Begam (1906) 

I. L. R. 29 All. 143 


3. 


- Restitution — Right 


to apply not confined to parties to appeal — Rights 
accruing during litigation. It is not necessary that a 
person asking for restitution under s. 583 of the Civil 
Procedure Code should have been a party to the 
successful appeal, if the appeal is in effect and 
substance in favour of such a party. Under s. 583 
of the Civil Procedure Code, the parties must be 
placed in the position they were previously in 
irrespective of any other rights accruing to any 
of the parties during the litigation. Gunga 
Prosad v. Brojo Nath Bas (1907) 

12 C. W. 3N. 642 

- ss. 583, 244 —Restitution due in virtue 


-fa. UjIAjK CIO WlVUifZ 

of the Modification in appeal of the decree of a Rent 
Court-Procedure . Held, that, although s. 583 of 
the Code of Civil Procedure might be applied by 
analogy to proceedings before a Court of Revenue 
under Act XII of 1881, s. 244 could not be applied 
“bo such proceedings. The remedy, therefore, of a 
person entitled to a refund in consequence of the 
reversal or modification in appeal of a decree passed 
under Act XII of 1881 by a Court of Revenue is two- 
fold, both by means of an application in execution 
and by a separate suit. Durga Prosad Roy Chowdhry 
v, Tara Prosad Roy Chowdhry, W. R. P. C. 11, 
referred to. Mashi-ullah Khan v. Majib-un- 
inssa (1904) . . x. L. R. 26 Ail. 149 

s. 584 (1859, s. 372). 

See ante , s. 574 . 13 C. W. 3SF, 143 

See Landlord and Tenant. 

8 C. W. N. 774 

See Second Appeal. 

11 a W. NT. 83, 1028 

, - — — — — Decision, mterpre- 

iat lZ the w ° r <l “decision” in 

s. 37-. of Act VIII of 1859, was meant the decree and 
judgment taken together, and not simply the decree 
unexplained by the judgment. Iotjkajit Koosr- 
-wari v. Chokowbi Sahu . B. L. R Sup. Vol 1 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— contd. 

s. 584 (1859, s. 372)— contd. 


2 . 


Construction of— 


44 May.” The word 44 may ” in Act VIII of 1859, 
s. 372, does not imply 44 by some possibility,” but 
means 44 may u not improbably.” Ram Chunder 
Chowdhry v. Kashee Mohun . 21 W. K. 57 

3, Second Appeal — Limitation 

Act (XT of 1877), s. 5 — Discretion of Court , — 
Extension of time for fling appeal. Held , that no 
second appeal would lie in a ease where the ap- 
peal to the Court below was barred by limitation, 
and that Court in the exercise of its judicial discre- 
tion, after careful consideration of the facts and not 
arbitrarily, refused to act under s. 5 of the Limita- 
tion Act/ 1877, and dismissed the appeal. Tulsa 
Kunwar v. Gajraj Singh,!. L. R. 25 All. 71, followed. 
Hamid Ali v. Gaya Din (1904) 

I. X«. B. 23 All. 327 


4. 


Second Appeal — 


Substantial error in procedure— C ase riot raised by 
parties, decision upon — Evidence, absence of — Fact , 
finding of. When the lower Appellate Court 
disposed of a suit upon a case not raised by the 
parties, and to which the evidence had not been 
directed, there was a substantial error or defect of 
procedure within the meaning of s. 584 of the Civil 
Procedure Code. A second appeal also lies, where 
there was no evidence before the lower Appellate 
Court upon which it could properly arrive at the 
conclusion of fact to which it did arrive. Ananga - 
manjari Chowdhrani v. Tripura Soondari Chow - 
dhrani, L. R. U I. A. 101 , 110 ; and Mm- 

sammat Durgarani Choudhrain v. J awahir Singh 
Chowdhri, L. R. 17 1. A. 122, 127 , followed. 
Shivabasava Amingavda v. Sangappa bin Amin- 
gavda (1904) . 1 . 8 0. W. 1ST. 865 

s.e. L. R. 81 I. A. 154 

Second Appeal- 


Mature of tenancy, if question of law — Tenant- at-will 
or from year to year — Ejectment , suit for — Notice to 
quit, reasonable — -Suit, if sufficient notice — Bengal 
Rent Act ( X of 1859). The question as to the 
nature of a tenancy, i.e., whether the tenants are 
merely tenants-at-will or whether they are yearly 
tenants, is a question of law, which can be dealt 
with by the High Court on second appeal. On the 
facts of the case the Court held that the defendants 
were tenants at an annual rent, i.e., yearly tenants 
and that they were entitled to reasonable notice 
before they could be ejected and no such notice 
having been given before the suit was brought, it 
should be dismissed. Sulatu Bass v. Jadu Nath 
Bas (1904) . . . .8C.W.E 774 

6. Specific Relief- 

Mandatory Injunction — Discretion of Court — In- 
junction refused upon unsubstantial grounds. In a 
suit by co- sharers for demolition of a building as 
having been recently erected without their consent 
on common land by another co-sharer the Court 
found that the building had been erected as alleged 
by the plaintiffs, but refused to grant them a . man* 

3 0 , 2 



DIGEST OF CASES. 


CIVIL PROCEDURE CODE, ACT XIV I 
OF 1882 (ACT X OF 1877)— conld, 

- — s. 584 (1859 s. 372) — concld. 

datory injunction upon the ground that “ the area 
was reclaimed hy the appellant, defendant, and that 
others (the plaintiffs included) who have done the 
same, have been allowed to build on the areas thus 
reclaimed without any objection, and that no special 
damage was done.* 5 Held, that this was not a valid 
reason for refusing to grant a mandatory injunction ; 
and that such refusal was under the circumstances a 
good ground of appeal within the meaning of s. 584 
of the Code of Civil Procedure. Ram Bahadur 
Pal v. Ram Shankar Prasad Pal (1905) 

I. L. R. 27 AIL 688 

7. Power of Court on 

Second Appealto examine evidence of usage — Custom 
— Ryot, rigid of, to Trees. A ryot holding lands in 
a zamindari on a permanent tenure would, as regards 
land on which a money assessment is paid, be primd 
facie entitled exclusively to the trees thereon. 
Where the crops are shared between the ryot and 
zamindar, they will he jointly interested in such 
trees, but such presumptions may be rebutted by 
proof of usage or contract to the contrary. Nara- 
yana Ayyangar y. Orr , I. L. R. 26 Mad. 252 , followed. 
Although the provisions of s. 584 of the Code of 
Civil Procedure disallow a second appeal with refer- 
ence to findings of fact, yet, the existence or non- 
existence of a usage having the force of law is 
unaffected by such disallowance. Consequently, it 
is the duty of the Court, when it has to pronounce 
an opinion upon such question to examine the 
evidence bearing on it, not only as to the sufficiency 
thereof to establish all the elements (antiquity, uni- 
formity, etc.) required to constitute a valid usage 
having the force of law, but also the credibility of 
the evidence relied on and the weight due to it. 
Custom in India is transcendent law. A custom 
cannot be established by a few instances or by 
instances of recent date. Observations on the 
nature of evidence necessary to support custom. 
Eranjoli Vishnu Nambudri v. Eranjoli Krishnan 
Nambudri, I. L . R. 7 Mad. 3 , followed. Hurry 
Churn Das v. Nimai Ghand Keyed, I. L. R. 10 
Calc. 138 , not followed. Bai Shrinbai v. Khar - 
shedji , 1. L . R. 22 Bom. 430 , not followed. Kakarla 
Abbayya v. Venkata Papayya Rao (1906) 

I. L. R. 29 Mad. 24. 

8. A question as to 

the weight which the lower Appellate Court should 
have given to certain documents or that the lower 
Appellate Court misunderstood the result of the 
first Court’s local investigation is no ground of 
second appeal. Rai Benode Behari Bose v. Rax 
Pasupati Nath Bose (1907) 13 C. W. NT. 105 

ss. 584, 585 — Second Appeal — 

Grounds of Appeal — Reversal by High Court on 
second appeal of lower Appellate Court's decision 
— ** Substantial error or defect of procedure ” — Suit 
to set aside Adoption — Question whether Adoption 
was real and binding. In a suit in which the 
plaintiff prayed that it might be declared that 


CIVIL PROCEDURE CODE,^ ACT XIV 
OF 1882 (ACT X OFj|I877)-ccmtf. 

— — ss. 584, 585— concld. 

the defendant was not her properly and legally 
adopted son, that the ceremony of adoption did not. 
take place, and that, if it did, it was ineffectual and 
invalid owing to misrepresentation, coercion and 
fraud, the first Court found that there was a real 
adoption binding on the plaintiff. The lower 
Appellate Court found that though an adoption 
had taken place it was not, and was not intended 
to be, a real adoption, but was a sham transaction 
entered into by collusion for the purpose of deceiv- 
ing the Government, a case which was not set up by 
the parties, nor warranted hy the evidence. Held 
(affirming the decision of the High Court), that such 
a disposal of the suit was a “ substantial error or 
defect of procedure 55 within the meaning of s. 584. 
of the Civil Procedure Code (Act XIV of 1882), and 
that the High Court therefore had jurisdiction 
to set aside the finding on second appeal. Ananga - 
manjari Chowdhrani v. Tripura Soondari Chow- 
dhrani, L. R. 14 I. A. 101 , and Durga Chowdhrani'. 
v. Jewahir Singh Chowdhri , L. R. 17 I. A. 122,. 
referred to. Shivabasava v. Sangappa (1905) 

I. L. R. 29 Bom. 1 
L. R. 311. A. 154 

ss. 584, 586. 

See Tort . . 9 C. W. N. 495- 

ss. 584, 591, 623, 629 — When Review 

granted , no appeal lies against the final decree on 
grounds other than those mentioned in s. 629 — 
Sufficiency of the reason on which Review granted 
no ground for appeal against the final decree. Ss. 584 
and 591 of the Code of Civil Procedure do not 
control s. 629, and do not, where a review is granted 
and a final decree passed, confer a right of appeal, 
when such appeal is not based on one of the grounds 
mentioned in s. 629. Where an application for 
review of judgment is granted * for any other 
sufficient reason ’ under s. 623 of the Code, the 
sufficiency or otherwise of the reason is not a good 
ground of appeal against the order and is not, 
notwithstanding the general provisions of ss. 584 and 
591, a good ground of appeal against the final 
decree. G op ala Aiyar v. Ramasami Sasteial 
(1907) .... I. L. R. 31 Mad. 48 

— - — ■” s. 585. 

See Special or Second Appeal — 
Grounds op Appeal — Questions op 
Fact . I. L. R. 26 Bom. 617 
I. L. R. 17 Calc. 291 
L. R. 16 I. A. 233 
I. L. R. 15 All. 123 

s. 586 (Act XXIII of 1861, s. 27). 

See Appeal — Orders I. L. R, 3 All. 18 
I. L. R. 7 Bom. 292 
I.L. R.10 Calc, 523 
I. L. R. 22 Calc. 734 
‘ L " I.L.R.19 Mad. 391 


( 1993 ) 


DIGEST OF CASES; 


( 1994 ) 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— contd. 

s. 583 — contd . 

See Second Appeals 

I. It. R. SO Mad. 212 

See Special or Second Appeal — 

Orders subject or not to 
■ Appeal . I. L. R. 25 Mad. 540 

See Small Cause Court, Moeussil — 
Jurisdiction. 

1. Suit of the nature 

‘ Cognizable by a Court of Small Causes — Appeal. The 
plaintiff sued as widow of a deceased Brahman priest 
to recover from the defendant certain books con- 
taining lists of the clients of her late husband and 
also a sum of R60, on the allegation that the 
defendant had been entrusted with the books and 
had realized the money as her agent for the purpose 
of carrying on the business of her deceased husband, 
and contrary to the terms of the agency, had not 
handed over the money, which he had obtained from 
the clients to her. Held , that this was a suit of the 
nature cognizable by a Court of Small Causes within 
the meaning of s. 586 of the Code of Civil Procedure. 
Hans Raj v. Ratni (1905) I. L. R. 27 All. 200 

2. No Second Appeal 

where unnecessary prayer for declaration in suit of 
Small Cause nature. When all the i Jiefs which the 
plaintiff claims in a suit could have been obtained 
without asking for a declaration, the addition of 
•a prayer for a declaration will not prevent the suit 
from being of the nature cognisable by a Court of 
.Small Causes within the meaning of s. 586 of the 
Code of Civil Procedure if without such declaration 
it is so cognisable Ramachendraiyar v. Noor- 
ulla Sahib (1906) . I. L. R. 30 Mad. 101 

3. 1 — Provincial Small 

Cause Courts Act (IX of 1887), Sch I, Art. 31 — Suit 
io reco ver Pro fits— Suit of Small Cause Court nature — 
Second Appeal — High Court. The plaintiff sued to 
-recover from the defendant a specific sum of 
money (R120) described in the , plaint as his 
income due to him in respect of his share in certain 
.lands. This right was denied by the defendants in 
their written statement. The lower Courts dismis- 
sed the claim. A second appeal was preferred, but 
it was -objected to on the preliminary ground that 
no second appeal lay, as the suit was of a nature 

: cognizable by Courts of Small Causes. Held , that 
no second appeal lay. The question of title did 
arise incidentally ; but that did not remove the 
suit from the cognizance of the Court of Small 
' Causes. Damodar Gopal Dikshit v. Chintaman 
Balhrishna Karve, I. L. R. 17 Bom. 42, and Narayan 
v. Balaji, I. L. R. 21 Bom. 248 , followed. Kesri- 
sang v. Naransang (1908) 

I. L. R. 32 Bom. 560 

4. Small Cause Suit 

— Character of the Suit — Second Appeal — Framing 
issues — Exact words of the Legislature relating to 
issues — Contract Act (IX of 1872), s. 231 — Agent — 
Undisclosed Principal — “ Discloses himself ” 


CIVIL PROCEDURE CODE, ACT XIV 
OE 1882 (ACT X OE 1877 )~~contd. 

— s. 586 — concld . 

Strict construction . In determining whether no 
second appeal lies under the provisions of s. 586 
of the Civil Procedure Code (Act XIV of 1882) the 
original character of the suit is to be regarded 
rather than the character it may subsequently 
assume by operation of the findings of the Court. 
Ramchandra Copal v. Sadashiv Narayan, (1885) 
P. J. 219, followed. Lakshmandas v. Anna 
Lane (1904) . . 11. R. 32 Bom. 358 


s. 587 (1859, ss. 373, 374 : Act 

XXIII of 1881, s. 25). 

See Special or Second Appeal— Proce- 
dure in Special Appeal 1 Mad. 250 
I. L. R. 4 Mad. 419 
Agra E. B. 100: Ed. 1874, 75 
I. L. R. 9 All. 147 
I. L. R. 15 All. 123 

1. — — Act VIII of 1859 , 

s. 374 — Ground of Appeal not taken in Petition. 
S. 374 leaves it in the discretion of the Court to 
admit any new ground of appeal arising out of the 
proceedings, though it may have been omitted in 
the petition of special appeal. Joykishen Mook 
erjee v. Rajkishen Mookerjee . 5 W. R. 147 

2. — and s. 567 — Appeal from 

appellate decree — Issue of fact referred to Appellate 
Court — Objection — Finality of Finding. A District 
Court on appeal having reversed the decree of a 
District Munsif’s Court and dismissed the suit 
upon a preliminary point of law, the High Court, on 
appeal from the District Court’s decree, reversed it 
and directed the District Court to submit its finding 
to the High Court upon an issue of fact which had 
been framed and tried by the District Munsif,~but 
had not been decided by the District Court. Upon 
the return of the finding upon this issue to the High 
Court, a memorandum of objections to the finding 
was presented under s. 567 of the Code of Civil Pro- 
cedure. Held , that, as the words “ as far as may 
be ” in s. 587 (by which the provisions of Ch. XLI 
are made applicable to appeals from appellate 
decrees) must be taken to mean “ as far as is consis- 
tent with the principles on which appeals from 
appellate decrees are admitted and determined,” 
no objections could be taken to the finding of the 
District Court under s. 567 of the Code of Civil 
Procedure. Hinde v. Ponnath Brayan 

I. L. R. 7 Mad. 52 


— s. 588 (1859, ss. 363, 364, 365). 
See Appeal , I. L. R. 32 Calc. 1023 
Ex parte Cases. 

I. L. R. 25 All. 280 

Execution oe Decrees. 

Orders V 


— ss. 586, 588. 

See Remand, order op. 

11 C. W. Ef. 862 



{ 1995 ) DIGEST OF CASES. ( 1996 ) 


CIVIL PROCEDUBE CODE, ACT XIV 
' OP 1882 (ACT X OP 1877)— contd. 

s. 588 (1859, ss. 863, 864, 365) 

— concld . 

See Letters Patent, High Court, cl. 15. 

I. X». R. 9 Mad. 447 
I. L. B. 19 Mad. 422 
I. L. B. 20 Mad. 152, 407 
I. L. B. 25 Mad. 555 

See Letters Patent, High Court, 
N.-W. P., cl. 10 .1. L. B. 11 All. 375 
I. L. B. 14 All. 361 
I. L. B. 15 All. 359 
I.L.B. 16 All. 443 

See Pauper Suit — Appeals. 

I. L. B. 23 All. 364 

See Remand — Cases of Appeal after 
Remand . I. L. R. 5 Calc. 144 
I. L. R. 7 All. 136 
I. L. R. 14 Bom. 232 
I. L. R. 12 All. 510 
I.LR.17 Calc. 168 
I. L. R. 19 Mad. 422 
I. L. B. 18 All. 19 
I. L. B. 28 Calc. 324 
I. L. R. 26 Mad. 518 

See Special or Second Appeal — Orders 

SUBJECT OR NOT TO APPEAL. 

Appeal from Order — 

Appeal presented after final disposal of suit — Land- 
lord and Tenant — Transf er by Tenant — Yearly ten- 
ancy — Transfer of tenancy . The right of appeal 
from interlocutory orders ceases with the disposal 
of the suit. Where on the plaintiff’s appeal a suit 
was remanded under s. 562 of the Civil Procedure 
Code and on remand the Court of first instance 
decided the case in the plaintiff’s favour and there 
was no appeal from’ that decision, but the defend- 
ant afterwards appealed to the High Court against 
the order of remand : Held, that the appeal was not 
maintainable. Jatinga Valley Tea Company , Limi- 
ted, , v. Cherra Tea Company, Limited , I. L. B. 12 
Calc. 45, distinguished. The incident of r on- trans- 
ferability is common to tenancies from year to year 
of homestead lands created before the passing of the 
Transfer of Property Act in the absence of a custom 
to the contrary, Bari Nath Karmahar v. Raj 
Chandra Karmakar, 2 C. W. N. 122 , followed. 
Renee Madhah hanerjee v. Joy Kishen Moo her jee, 
12 IF. R. 495 : 7 B, L. R. 152 , distinguished. 
Mad hu Sudan Sen v. Kamini Kanta Sen (1905) 

I. L. R. 32 Gale. 1023 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OF 1877 )— contd. 


s. 588, cl. 27. 


s. 588, els. 18 and 21 — 


See Parties — Substitution of Parties 
, — Plantiffs I. L. B 27 Bom. 162 

I. L. B. 28 Calc. l?i 

s. 588, el. 24. — Receiver ’ s Accounts, 

orders in passing Appeal The directions which a 
Court gives in passing a Receiver’s accounts are 
not appealable under cl. 24 of s. 588 0 f the Civil 

Kumari v . Mac- 
85 Gale. 568 
C. W. m 648 


790' 


See Bengal Rent Act (X of 1859). 

I. L. B. 35 Gale. 

— s. 589. 

See Appeal — Orders. 

I. L. B. 23 All. 56' 
I. L. B. 27 Bom. 604 
I. L. B. 25 All. 174 

s. 590. 

See Insolvency Act, s. 73. 

I. L. B. 12 Calc. 629- 

— ss. 590, 591. 

See Remand — Cases of Appeal after 
Remand . . I. L. R. 7 All. 136 

I. L. B. 14 Bom. 232 
I. L.B. 12 All. 510 
I. L. B. 15 All. 119 
I. L. B. 18 Mad. 421 
I. L. B. 18 All. 19 
I. L.B. 22 All. 366 

— s. 591. 

See ante, s. 10 S. 

See Appeal — 

Default in Appearance. 

I. L. B. 24 All. 464 

Ex parte Cases. 

I. L. B. 25 All. 280 

See Letters Patent, Higi-i Courts, 
1865, cl. 15 . I. L. B. 25 Mad. 555 

See Parties — Substitution of Parties 
— Plaintiffs I. L. B. 27 Bom. 162 

s. 592 — Proviso — Pauper Appeal 
— Leave — Reasons for granting leave to be recorded. 
In granting leave to appeal as pauper, the Court 
should be careful to see that the proviso to s. 592 
of the Civil Procedure Code (Act XIV of 1882) is 
satisfied. The Judge or Bench admitting a pauper 
appeal should express and record very briefly the 
reasons for granting leave so that the Bench before 
whom the appeal ultimately comes may have an 
assurance that the leave was properly given. 
Sakubai v. Ganpat (1904) I. L. B. 28 Bom. 451 

ss. 592, 593 (1859, ss. 367, 370). 

See Pauper Suit — Appeals. 

I. L. K. 8 Mad. 504. 
1 3ST. W. 167 : Ed. 1873, 246 
17 W. B. 68 
I. L. B. 24 AIL 172, 
I. L. B. 26 Mad. 369, 437 

s. 594 — Meaning of “decree.” 

See Appeal to Privy Council — Practice 
and Procedure — Leave to appeal 
I. L. B. 27 Bom. 415 


ss. 594, 595 (u)~ 


See Appeal— Ex parte Cases. 

5 C, W. IX. 153 


{ 1997 } 


DIGEST OF CASES. 


( 1998 ) 


CIVIL PROCEDURE CODE, ACT XIV 

OP 1882 (ACT X OP 1877)— contd. 

. ss. 594 to 610. 

See Appeal to Privy Council. 
. s. 595. 

See Appeal to Privy Council. 

I. L. R. 85 Calc. 618 

1. — “Final Decree ” — 

Order of remand — Suit to annul incumbrances — 
Bengal Tenancy Act (VIII of 1885), s. 167 — Notice 
— Dismissal of suit on the ground of non- service 
of notice— Appellate Court holaing service proved 
and remanding case . Where a suit to annul incum- 
brances by the purchasers of a putni at a sale for 
its own arrears was dismissed by the Subordinate 
Judge on the ground that the plaintiff had failed 
to prove the service of notices under s. 167 of the 
Bengal Tenancy Act, but the High Court on appeal 
held that the service of notices was proved and 
remanded the suit for the trial of the other issues 
in the case : Held, that though the order of the 
High Court was in form an order of remand, it 
finally decided the cardinal point in the case, viz., 
whether the notices were properly served or not. 
The order was therefore a “ final decree 55 within 
the meaning of s. 595 of the Civil Procedure Code. 
Saiyid Muzhar Hossain v. Bodha Bibi, I. L. B. 
17 All . 11 3 ; Buhimbhoy Habibhoy v. C. A. Turner, 
I. L. B. 15 Bom. 155, referred to. Ananda Gopal 
Goss ain v. Naffae Chandra Pal (1905) 

I. L. R. 35 Calc. 618 

s. c. 12 C. W. 1ST. 545 

2. Application for 

Leave to appeal to the Privy Council — Limitation — 
High Court's refusal to admit appeal after period of 
limitation — “ Decree ” — “ Final Decree passed on 
appeal,” meaning of. An order of the High Court 
refusing to admit an appeal after the period of 
limitation prescribed therefor by the Limitation Act 
is not a “ decree passed on appeal ” by a High Court 
under s. 595 of the Civil Procedure Code and there 
is therefore no jurisdiction to grant leave to appeal 
therefrom to the Privy Council under clause (a) or 
(5) of that section. Sunder Koer v. Chandishwar 
Prosad Singh, I. L. B. SO Calc. 679, followed. 
Karsondas v. Gangabai (1907) 

I. L. R. 32 Bom. 108 

■ — — — — ss. 595, 590. 

See Appeal to Privy Council. 

I. L. R. 32 Gale. 963 

See Letters Patent, s. 39. 

9 C. W. 3ST. 566 

ss. 595-608 (Act VI of 1874, s. 4). 

See Appeal to Privy Council. 

s. 596. 

See Appeal to Privy Council. 

I. L. R. 34 Calc. 400 

1. Privy Council, ap- 

peal to— Leave, application for — Appealable Value — 


CIVIL PROCEDURE CODE, ACT XIV 
OE 1882 (ACT X OE 1877)— contd. 

s. 596 — concld . 

Libel suit — Amount of Damages claimed, no test — 
Practice — Enquiry. The plaintiff in a suit for 
damages for libel cannot ensure an appeal to the 
Privy Council by merely placing his damages at a 
sufficiently high figure. Leave to appeal from an 
appellate judgment of the High Court dismissing, on 
the ground of privilege, a suit for damages for libel, 
was refused in the view that on the finding of the 
Court of first instance, and not reversed by the Ap- 
pellate Court, the plaintiff had sustained no sub- 
stantial damage. p Where there is a contest as to the 
true value of the matter in dispute it has been the 
invariable practice — a practice sanctioned by the 
Judicial Committee — to ascertain by evidence and 
enquiry whatjthe true value is. Ambita Nath 
Mitter v . Abhoy Charan Ghose (1905) 

9 C. W. N. 370 

2. Appeal to Privy 

Council — Valuation for purposes of Appeal — Suit 
for partition. For the purposes of valuation within 
s. 596 of the Code of Civil Procedure, the value of 
the subject-matter of the suit, in a suit for partition, 
is the value of the whole estate, which it is sought to 
partition and not merely of the particular share, 
which one of the parties may claim. When the 
value of the whole estate is over R 10,000, appeal 
would lie to His Majesty in Council, because the 
decree appealed from w'ould “ involve directly or 
indirectly some claim or question to or respecting 
property ” of that value, within the meaning of the 
section. Semble: The “value of the matter in 
dispute in appeal ” in such a case is the value of the 
whole estate and not merely the share claimed by 
the plaintiff. Lala Biiugwat Sahay v. Ray 
Pashupati Nath Bose (1906) 10 C. W. 3ST„ 564 

3 Bengal, N.-W. P. 

and Assam Civil Courts Act (XII of 1887), s. 21 — 
Suit for Partition — Valuation — Appeal. In a suit 
for partition, the value of the entire estate, and not 
the value of the plaintiff’s share in it, is the value of 
the original suit within the meaning of s. 21 of Act 
XII of 1887. Biraj Mohini Dasi v, Chintamoni 
Dasi. (Footnote.) (1906) . IO C. W. 3N. 565 

4. Application for 

Leave to appeal to His Majesty in Council— Limita- 
tion Act (XV of 1877), ss. 5 and 12. Held, that 
neither s. 5 nor s. 12 of the Limitation Act, 1877, 
applies to applications under s. 596 of the Code of 
Civil Procedure for leave to appeal to His Majesty 
in Council. Jaicahir Lai v. Narain Das, 1. L. B. 1 
All. 644. In the matter of the petition of Situ Bam 
Kesho , I. L. B. 15 All. 14 ; Moraba Ram Chandra 
v. Ghanasham Nillcant Nadkarni , I. L. 1L 19 Bom. 
301, and Anderson v. Periasami, I. L. R. 15 Mad. 
195, followed. Shib Sing v. Gandharp Singh 
(1906) . . . I. L. R. 28 All. 391 

ss. 596-600. 

See Limitation Act, 1877, Art. 177. 



( 1999 ) DIGEST OE CASES. ( 2000 ) 


CIVIL PROCEDURE CODE, ACT XIV CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OP 1877)— canid. ~ OP 1882 (ACT X OP 1877 )—contd. 


ss. 590-800 — concld . 


See Privy Council, practice of — 
Special Leave to appeal. 

8 C. W. 362 


See Vendor and Purchaser. 

I. L. R. 31 Calc. 57 


s, 801 — Privy Council , appeal to — 

Leave to appeal, application for — Certificate , refusal 
of — Grounds to he stated . The High Court in 
refusing a certificate for leave to appeel to His 
Majesty in Council should state the grounds for 
refusing it. Venganath Swaroopathil Valia 
Kambidi v . Cherakunnath Nambiyathan 

* ambudris (1906) . I. L. R. 29 Mad. 194 

s. e. 10 C. W. 1ST. 545 
L. R. 33 I. A. 67 

s. 802. 


See Appeal to Privy Council. 

11 C. W. N. 1104 


s. 60S. 


See Letters Patent, High Court, cl. 15- 

I. L. R. 21 Calc. 473 


See Privy Council, Practice of — Stay 
of Proceedings in India pending 
Appeal , I. L. R. 14 Calc. 290 
L. R. 4 I. A. 1 
I. L. R. 22 Calc. 1 
L. R. 21 1. A. 170 
I. L. R. 27 Calc. 1 
4 C. W. 3V. 34 
I. L. R. 38 Calc. 335 


s. 610. 


See Execution of Decree — Orders and 
Decrees of Privy Council. 

I. L. R. 5 Calc. 329 
I. L. R. 9 Calc. 482 
I. L. R. 8 All. 650 
I. L. R. 20 Calc. 105 
I. L. R. 22 Calc. 980 
I. L. R. 23 Calc. 283 
2 C. W. H. 89 


See Surety — Enforcement of Security. 

I. L. R. 2 All 604 
I. L, R. 12 Calc. 402 


— — Execution of decree — 

Privy Council — Restoration of property alienated 
pending appeal to the Privy Council — Procedure. 
Pending an appeal to His Majesty in Council, certain 
property forming part of the subject-matter of 
the suit, in which such appeal had been preferred, 
.was sold by auction in execution of a money decree 
against the plaintiff, who held the decree of the 
.High Court under appeal. The defendant’s appeal 
do the Privy Council was decreed. Held , that the 
successful appellant was entitled to recover the 
property sold as above mentioned by means of an 
application under s. 244 read with s, 610 of the 
Code of Civil Procedure, and this right was not 
affected by the fact that the auction -purchasers 


s. 610 — concld . 


were not parties to the decree of the Privy Council . 
Gulzari Lai v. Madho Ram, I. L. R . 26 All . 447 , 
followed. Bhagwati Prasad v. Jamna Prasad, 
I. L. R. 19 All. 136, and Sadiq Husain v. Lalta 
Prasad, I. L. R. 20 All. 139, distinguished. 
Garurdhuj Prasad Singh v. Baiju Mal (1906) 
I. L. R. 28 All. 337 


— s. 617 (Act XXIII of 1861, s. 28). 

See Reference to High Court — Civil 
Cases . I. L. R. 25 Bom. 327 


Reference — Reasonable 

Doubt — Point clearly decided by the rulings of the 
High Court of Presidency. A reference under s. 
617 of the Civil Procedure Code can only he made 
when the Judge of the Court entertains a reason- 
able doubt. A Judge cannot ordinarily entertain a 
reasonable doubt on a point clearly decided by the 
rulings of the High Court of his Presidency, unless 
the authority of the decision can be questioned by 
virtue of anything said or decided in the Privy 
Council. Bhanaji v. De Brito (1905) 

I. L. R. 30 Bom. 226 


— ss. 617, 618, and 019-820. 

See Small Cause Court, Presidency 
Towns — Practice . and Procedure — 
Reference to High Court. 


ss. 617,621. 

See Small Cause Court, Presidency 
Towns — Practice and Procedure 
— Reference to High Court. 

I. L. R. 30 Calc. 458 


s. 620. 


See Costs — Special Cases — Reference 
to High Court. 

I. L. R. 15 Calc. 507 


Review of Judgment — 

Appeal from order granting a review — Grounds of 
appeal. When an application for review of judg- 
ment has been granted for 4 4 any other sufficient 
reason,” the sufficiency or otherwise of the reason 
for granting it is not a ground of appeal within 
the meaning of s. 629 of the Code of Civil Proce- 
dure. Per Richard, J . — But the fact that the 
Court-fee on the plaint, at first held to be inade- 
quate, is afterwards found to he sufficient is a good 
ground for granting a review of judgment. Ali 
Aebar v. Khurshed Ali (19051 

I. L. R. 27 All. 095 


— s. 822 (Act XXIII of 1881, s. 35). 
See ante , ss. 44, 331. 

See Appeal — Orders. 

I L. R. 28 Calc. 177 
I. L„ R..32 Calc. 57 
1. L. R. 35 Calc. 648 


( 2001 ) 


DIGEST OP CASES. 


{ 2002 ) 


CIVIL PROCEDURE CODE, ACT XIV 
OE 1882 (ACT X OE 1877) — contd . 

s. 822 — contd . 

See Bengal Tenancy Act (VIII of 

■ 1885) . . 12 C.W. N. 885 

See Bengal Tenancy Act, s. 153. 

9 C. W. "N. 492 

See Criminal Procedure Code (Act 
V of 1898) . I. L. R. 35 Calc. 909 

See Criminal Procedure Code, s. 439. 

8 C. W. 1ST. 73 

See District Registrar. 

I. L. R. 30 Mad. 320 

See Jurisdiction. 

See Land Acquisition Act (I of 1894). 

I. L. R. 35 Calc. 1104 

See Legal Practitioners Act (XVIII 
of 1879) . . 12 C. W. 35T. 381 

See Limitation Act, s. 25. 

See Practice, general — Vakil and 

Counsel . I. L„ R. 30 Calc. 986 

See Presidency Small Cause Courts 
Act . . I. L. R. 31 Bom. 138 

j I. L. R. 31 Calc. 340 

See Privy Council . 8 C. W. 3N. 298 

* See Revision . I. L, R. 30 All, 110 

See Specific Relief Act. 

I. L. R. 29 Bom. 213 

See Superintendence of High Court — 
Civil Procedure Code, s. 622. 

1 — Sale of Property to 

satisfy order for Rateable Distribution — Rate varied on 
appeal — Application for restitution of property sold — 
Refusal — Appeal — Revision — Restitution. Petition- 
er and counter-petitioners held decrees against the 
same judgment-debtor. Petitioner having realized 
a large sum in execution, the District Court held 
that petitioner and counter- petitioners were each 
entitled, on a rateable distribution, to about one- 
half of the entire sum realized. The District 
Court realized from petitioner the amount ordered 
to be paid to counter-petitioners, six items of 
property being attached and sold, counter-peti- 
tioners being the purchasers, and the sale being 
subsequent^ confirmed. The High Court then 
decided an appeal, which had meanwhile been 
pending, the result of which was that counter-peti- 
tioners were held to be entitled to much less than 
they had been awarded by the District Court and 
had received from petitioner. This sum was also 
less than what had been realized by the sale of the 
six items of property. Petitioner, in consequence, 
applied to the District Court for restitution of the 
six items of property, which had been sold by the 
Court and for other relief. The District Court 
held that the sale could not be set aside as a 
nullity and that the petitioner was only entitled 
to receive back the balance, which had been paid 


CIVIL PROCEDURE CODE, ACT XIV 
OE 1882 (ACT X OE 1877 )- contd. 

— : s. 622 — contd. 

in excess. On an appeal being preferred to the 
High Court : Held, (i) that no appeal lay from 
the order of the District Court. The order was 
not a decree ; the parties were not parties to a suit ; 
and the order was not one from which a special 
right of appeal was allowed by the Code. The 
right of appeal must not be assumed to exist in 
every matter which comes under the consideration 
of a Judge, but must be given by statute or by some 
authority equivalent to statute. Nor does s. 647 of 
the Code of Civil Procedure confer any right of 
appeal not expressly given elsewhere by the Code ; 
(ii) that the Righ Court had no power to revise the 
order. The District Court had jurisdiction to 
decide the matter and had done so, though perhaps 
wrongly ; (iii) that petitioner should have been held 
entitled to some restitution. The principle which 
should have been followed was : ‘ 4 The Court in 

making restitution is bound to restore the parties, 
so far as they can be restored, to the position, 
which they were in at the time when the Court,, by 
its erroneous action, had displaced them from it. 5 ’ 
Inasmuch as the property sold had realized more 
than what was due under the Court’s order, the 
ale was illegal at any rate in so far as it was un- 
necessary ; and, semble f that it was entirely illegal. 
Parasurama Ayyar v. Seshiee (1904) 

I. L.R.27 Mad. 504 

2. Execution of decree 

— Order — Appeal — Order passed without jurisdiction 
— Grounds for non-interference in extraordinary 
jurisdiction. Where the order of the low r er 
Appellate Court was passed without jurisdiction, 
the High Court declined to interfere 
under the extraordinary jurisdiction (s. 622 
of the Civil Procedure Code, Act XIV of 1882) 
on the ground that the plaintiff, to whom relief 
was granted by the lower Appellate Court, would, 
if the application were allowed, be obliged to bring 
a suit to establish the right which he claimed to the 
property in dispute, after the expiry of the period 
of limitation within which he was entitled to bring 
that suit. Day aram v. Goverdhandas (1904) 

I. Is. R. 28 Bom. 458 

3. — 1 — — ? — — Liability of Broker 

— Burden of proof — Decree unsupported by any evid- 
ence — Jurisdiction. A decree, which is unsupported 
by any evidence, is made without jurisdiction and 
is liable to be set aside under s. 622 of the Civil 
Procedure Code. Downman v. Williams, 7 Ad* 
& E. ( N.S .) 103 , 111 , and Shields v. Wilkinson , 
I. L. R. 9 All . 398 , followed. Bissessur Dass v. 
Johann Smidt (1006) . . 10 C. W. 3X. 14 

4. — Revision- — Suit. 

The ordinary rule is that where an aggrieved party 
has another remedy available, e.g., by regular suit, 
the High Court is unwilling to interfere in revi- 
sion, but even if there be such remedy the High 
Court may interfere in exceptional cases. 
Umatul Mehdi v . Kulsoom (1908) 

12 C. W. BT. 10 



( 2003 ) DIGEST OF OASES. ( 2004 ) 


CIVIL PROCEDURE CODE, ACT XIV 
OE 1882 (ACT X OP 1877)— contd. 

s. 622 — concld. 


ss. 622, 623, 626, 629. 

See Revision . I. L. R. 29 All, 468 


# ;• - ss. 622, 629— Review of Judgment 
— Revision— Application for revision of an order 
rejecting an application for review. Semite: That 
it was the intention of the Legislature that the 

F hl ? h .°"§ inall y heard a case should be the 
to decide whether an application to review 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877) -contd, 


ss. 622, 629 — contd » 


its former judgment should or should not 'be 
granted,, and where that Court rejects such an 
application, its decision should not be open either 
to appeal or to revision by a higher Court. Ram 
Lal v. Ratan Lal (1904) . I. L. R. 26 All. 572, 


— s. 623 (1859, s. 376). 

See Consent decree 13 C. W. N. 1197 

See Limitation Act, 1877, s. 5 and 
Sch. II, Art. 173. 


I. L. R. 26 Bom. 485 


See Review. 


See Small Cause Court, Mofussil — 
Practice and Procedure — New 
Trials . I. L. R. 5 Calc. 699 
I. L. R. 6 Calc. 236 
I. L. R. 8 Calc, 287 
I. L. R. 10 Gale. 297 
I. L. R. 13 Mad. 178- 


. s. 623 — Ground of Review — Fraud 

— Mistake. The ground that fraud was practised 
upon a party in connection with a petition of 
compromise upon which a decree w r as made is a 
good ground of review under s. 623. A mistake in 
the matter of copying out the petition of compro- 
mise may not by itself fall within the scope of s. 623, 
but taking it with the other ground stated above 
it might be a good ground of review. Rasik 
Chandra Chowdhury v. Rajani Ranjan Chow- 
dhury (1906) . . 10 C. W. 1ST. 286 


— - - - Review of Judg- 

ment — Effect of order on review— Appeal from ori- 
ginal decree. Where an application for review of 
judgment is granted, the result is a new decree 
superseding the original decree, and not merely 
some amendment thereof. An appeal was filed 
pending an application for review of judgment 
in the Court below’ ; the review was granted, and 
an order passed which purported merely to amend 
the decree then under appeal. Held , that the 
order for review superseded the original decree 
the decree under appeal had ceased to exist and 
the appeal could not be heard. Kuar Sen v. 
Ganga Ram , All Weelely Notes (1890) 144 , follow- 
ed. Kanhaiya Lal v. Baldeo Prasad ( 1906) 

I. Xj. R. 28 All. 240 


n , , , . v UjI 1,0 WLVil&U/O (Jj 

Court to hear Review not taken away ly the presenta ■ 
Uon of an Appeal. Where an application foi 
review has been presented by a party to a suii 
and an appeal is afterwards preferred, the Court 
to which the application for review is made is 
not thereby deprived of jurisdiction to entertain 
the application. Ramanadhan Chetty v. Naraya- 
nan C Hetty, ]. L. R. 27 Mad. 602, overruled. 
Chenna Reddi v . Peddaobi Reddi (1909) 

I. L. R. 82 Mad. 416 


_ r P‘, " ~~ Revisional power of 

High Courts over Presidency Courts of Small Causes 
—Presidency Small Cause Courts Act (XV of 1882), 
s. 69. Where the J udges differ, matter must he referred 
to High Court. There is nothing in the Code of 
Civil Procedure or in the Presidency Small Cause 
Courts Act to exempt Presidency Courts of Small 
Causes from the revisional powers of the Hi^h 
Court under s. 622 of the Civil Procedure Code. 
Where the Judges of such Court sitting together in 
Full Bench to dispose of a suit, take different views 
on a point affecting the merits of the case, thevare 
bound under s. 69 of the Act to refer the matter to 
the opinion of the High Court and ought not to deal 
with the matter finally. Where the order of the 
Full Bench, on the application of the party for a 
retrial, fully deals with all the points arising for 
decision in the suit itself without granting a formal 
prefer for retrial, the absence of such formal order is 
immaterial, and the Judges must be considered to 
have sat together in the suit within the meaning 
of s. 69. The substantial effect of the order and not 
its mere form must be considered. Seshammal v. 
Munusamy Mudali, L L. R. 20 Mad. 358, referred 
to. Rangiah Naidu v. Rangiah (1908) 

I. L. R. 31 Mad, 490 
Criminal Prcce - 


dme Code, ss 1%, 43S— Legal Practitioners Act 
(At 111 of IS 1 9), s. 14 Jurisdiction. A complaint 
made by letter by a litigant to the Subordinate 
Judge charging a pleader with professional miscon- 
duct was filed ” by the Subordinate Judge ; but 
on a similar complaint being sent to the District 
Judge, the District J udge, having inquired into 
its authenticity, sent it to the Subordinate Jud<m 
for inquiry and report. The Subordinate Jud?e 
thereupon instituted an inquiry under s 14 of 
the Legal Practitioners Act, as a result of which 
he granted sanction to the pleader to prosecute 
for perjury one of the witnesses who had appeared 
before him in the course of the inquiry, and this 
order was confirmed by ■ the District Judge. Held 
that the High Court had no jurisdiction to interfere 
with the order of the Subordinate Judge under either 
s. 195 or s. 439 of the Code of Criminal Procedure • 
nor could it interefere under s. 622 of the Code of 
Civil Procedure, inasmuch as the Subordinate Judge, 
though he possibly mistook the meaning of the Dis- 
trict Judge’s order addressed to him, had jurisdic- 
tion to inquire into the truth of the charge made 
against the pleader. Mazhar Hasan v. Saiyid 
Hasan (1908) . . . I. L. R, 31 All. 38 


( 2005 ) 


DIGEST OF CASES. 


( 2006 ) 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— contd. 

ss. 628, 626 — Order in Execution — 

Decree — Review — Order rejecting Application for 
Review — Appeal . An order in execution, being 
a decree under the Civil Procedure Code, was passed 
on the 20th November 1902 and a supplementary 
order as to costs was made on the 20th December 
following. On the 3rd August 1903 the party 
aggrieved by the latter order applied under s. 
623 of the Civil Procedure Code for a review of 
judgment. Notice was issued to the opposite party 
and the application for review was heard with the 
result that the Judge after disposing of certain 
technical objections proceeded to deal with the case 
on the merits, and having done so, he rejected the 
application for review with costs on the 14th 
September 1903. Against the said order the 
applicant having appealed: Held , that the order 
rejecting the application for review was not appeal- 
able, The proper procedure would be to appeal 
from the order of the 20th December 1902 relating 
to costs. A petition of review involves three stages 
of procedure. The first stage commences ordinari- 
ly with an ex parte application under s. 623 of 
the Civil Procedure Code. The Court may then 
either reject the application at once, or may grant 
a rule calling on the other side to show cause, why 
the review should not be granted. In the second 
stage the rule may either be admitted or rejected 
and the hearing of the rule may involve to some 
extent an investigation into the merits. If the 
rule is discharged then the case ends. If, on the 
other hand, the rule is made absolute, then the 
third stage is reached. The case is re-heard on the 
merits and may result in a repetition of the former 
decree or some variation of it. Though in one 
aspect the result is the same whether the rule 
be discharged or on the re-hearing the original decree 
be repeated, in law there is a material difference, 
for in the latter case, the whole matter having been 
re-opened, there is a fresh decree. In the former 
ease the parties are relegated to and still rest on the 
old decree. Vadilal v. Fulchand (1905) 

I. L. R. 80 Bom. 56 

ss. 624 and 6260. 

See Review — Review by Judge other 
than Judge in Original Case. 

s. 626 (1859, s. 378). 

See Review. 

ss> 026, 629 — Review of Judgment — 

Rejection of application for review upon the ground 
of want of jurisdiction — Revision. S. 629 of the 
Code of Civil Procedure, 1882, must be read with 
s. 626. Where the Court does not consider 
whether or not there are sufficient grounds for 
review, but rejects the application on the erroneous 
view that it has no jurisdiction to entertain it, 
the order is open to revision. Ram Lai v. Ratan 
Lai , I. L. R. 26 All 572 , distinguished. Willis 
v. Jawad Husain, I . L. R . 29 All. 468, referred to. 
Akbar Khan v. Muhammad Ali Khan (1809) 

I. L. R. 31 All. 610 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— contd. 

s. 629 (1859, s. 378). 

See Appeal — Orders. 

I. L. R. 12 Bom. 171. 
I. L. R. 13 Bom. 496- 
I. L. R. 16 Calc. 788 
I. L. R, 18 All. 44 
I. L. R. 22 Calc. 3, 734, 984. 
I. L. R. 21 Bom. 328 
I. L. R. 24 Calc. 878' 
1 C. W. 3N. 338 
4 C. W. NT. 39 
5 C. W. RT. 485 

See Limitation Act, 1877, s. 5, and Sch. 
II, Art. 173 I. L. R. 26 Bom. 485 

See Special or Second Appeal — Orders 

SUBJECT OR NOT TO APPEAL. 

I. L. R. 11 Calc. 296 
I. L. R. 16 Calc. 788 
I. L. R. 13 Bom. 496 
I. L. R, 12 Mad. 125 
I. L. R. 11 All. 383 
I. L. R. 24 Calc. 319, 319 note, 878 


See Arrest — Civil Arrest. 

I. L. R. 5 Calc. 106 
I. L. R. 4 Mad. 317 
I. L. R. 4 All. 27 
5 C. L. R. 170 
I. L. R. 13 Mad. 150' 

See Attachment — Attachment of ( Per- 
son . . I. L. R. 23 Calc. 128 

s. 643 (Act XXIII of 1861, ss. 16 

and 19). 

See Criminal Procedure Code, 1882, 
s. 476 . I. L. R. 1 Gale. 450 

7 Bom. Or. 29 
I. L. R. 16 Calc. 730 

See Division Bench of High Court. 

I. L. R. 23 Calc. 532. 


— s. 632. 

See Letters Patent, High Court,. 
N.-W- P., cl. 10. 

I. L. R. 11 All. 375 
I. L. R. 14 All. 226 
I. L. R. 15 All. 359 

— s. @40 (1859, s. 21)— 

See Commission — Civil Cases. 

I. L. R. 14 Bom. 584. 

See Pabda-nashin Women. 

8 W. R. 282. 
24 W. R. 375 
3 C. W. IN. 750, 751, 753 
I. L. R. 26 Calc. 650, 651 note 

See Pauper Suit — Appeals. 

I. L.R. 24 All. 172 

— s. 642. 


( 2007 ) 


DIGEST OE CASES. 


( 2008 ) 


C ^ I ^«I??A C nr?^ B ^r, CO:D:E > ACT XIV 
OF 1882 (ACT X OF 1877 )~con!d. 

— - s. 643 — ■ concld . 

See Sanction for Prosecution— Nature. 
Form, and Sufficiency op Sanction. 
__ I. L. R. 7 All. 871 

j . ~Z . , n - -dcf XXU7 of 

mi, ss. 16 and 19— Power of Civil Court to send 
case to Magistrate for trial of Perjury and Forgery. 
Under ss. 16 and 19, Act XXIII of 1861, Civil 
Courts had power to refer to Magistrates, or to 
make commitments to the Sessions, in cases of 
perjury or forgery, only when they had come to 
•some conclusion m respect of the guilt of the 
party concerned or the truth or otherwise of the 
or e vidence. In the matter of the petition 
of Hubonath Roy . . 7 W. B. 482 

2. ~ “ ~ — Fraudulent Execu - 

Xy f l D wr ee ~^T l ^ de J s ■ 210 ~Cml Procedure 

of 9 fa 7, t S k 25 nA T ¥i- ae ? that the Provisions 
of s. 2S8 of the Code of Civil Procedure have not 

been complied with does not render a commitment 
to a Magistrate, under s. 643, for investigation of 
the offence of fraudulent execution of a decree, 
illegal. The Civil Court sending up the accused is 
not debarred from admitting evidence that the 
decree has been satisfied out of Court. Queen v 
Motueaman Chetti . X. l. r. 4 Mad. 825 
s. 644. 

See Warrant op Aeeest— Civil Cases. 

6 C. W. H. 845 

~ ss. 646A and 646B. 

' See Munsif, jurisdiction of. 

I. L. R. 23 Cale. 425 
See Reference to High Court— Civil 
Cases . X. x,. R. H All. 304 
I. L. R. 13 Mad. 344 
I. L. R. 21 Cale. 249 
I. L. R. 24 Bom. 310 
See Special or Second Appeal— Small 
Cause Court Suits— General Cases 

~ 8. 646B. ^ L - R 21 Calc ' 249 

See Jurisdiction. 

I. L. R. 30 Mad. 41 
See Provincial Small Cause Courts 
Act (IX of 1887) 12 C. W. X. 167 
See Reference to High Court— Civil 
Cases . . I. L. R. 25 All. 135 

“ s. 647 (Act XXXII of 1861, s. 38). 

See Execution of Decree— Applica- 
tion for Execution and Power of 

UOUBT. 

I. Ii. R. 18 Calc. 462, 515, 635 
I. Ii. R. 15 Mad. 240 
I. L. R. 12 All. 179, 392 
I. Ii. R. 17 Mad. 67 
T t _ , I. I*. R. 18 Bom. 429 

I. L. R. 17 All. 106 : L. R. 22 I. A. 44 
I. L. R. 20 Bom. 541 
X. Ij. R. 18 Mad. 131 


PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877)-c 0 „«d. 

" ” s « 647 — concld » 

See Appeal — Execution of Decree— 
Questions in Execution. 

I. Ii. R. 26 Mad. 428 
See Execution of Decree— Stay of 
Execution . I. x,. r. 1 All. 178 
I. Ii. R. 9 All. 38 
See Execution of Decree— Transfer 
oe Decbee eob Execution. 

I. Ii. B. 1 All. 180 
I. L. B. 5 Bom. 680 
I. L. B. 18 Bom. 61 
See Reference to High Court— Civil 
Cases . . I. L. R. 25 Bom. 327 

See Transfer of Civil Case— General 
Cases . . I. L. R. 8 Mad. 548 

I. Ii. B. 9 All. 180 
provisions of— 

See Lis pendens . I. L. R. 31 Bom. 393 

ToJTZ rmr „ , — Criminal Procedure 

' Z 95 \ *«" ° f the Code of Civ' 1 Procedure 
does not make the provisions of the Code of Civil 
fh?r r e fPPkcable !° proceedings under s. 195 of 
the Code of Criminal Procedure. Rama Ayyar ® 
Venkatachella Padayachi (1907) 

I. L. R. 30 Mad. 311 

~ — - — S- 648 

See Attachment — Attachment before 
Judgment . 7 C. W. X. 216 

~~ — — . s. 649 (1859, s. 296). 

See Costs . Bourke O. C. 154 
See Execution of Decree— Application 
for Execution and power of Court. 

I. L. R. 6 Calc. 513 
I. L. R. 17 Bom. 162 
See Execution of Decree— Transfer 
of Decree for Execution. 

5 C. W. ST. 150 

See High Court, jurisdiction of 

Calcutta — Civil 

I. L. R. e Calc. 201 
See Insolvency Act, s. 86. 

I. Ii. R. 8 Bom. 511 
See Munsif, jurisdiction of. 

I. L. R. 19 Mad. 445 
See Sale in Execution of Decree- 
Invalid Sales — Want . op Jurisdic- 
tion . I. L. R. 17 Calc. 699 


Judgment-debtors. S. 649 should, "if" possible" b*e so 
construed as to make it convenient to parties to 

execute their decrees, the decree-holders as well as 

" fc-dehtors. Udit Narain Chaudhury 
v. Mathura Pershad Mahata ( 1908) 

12 C. W. 35T. 859 
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DIGEST OF CASES, 


( 2010 ) 
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CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OP 1877)— concld. 

Se 05i— 

See Appeal— Objections by Respon- 
dent . I. Ij. R. 80 Calc. 855 

See Appeal — Orders. 

I* Xi. R. 5 AIL 818 

See Escape from Custody. 

I. Ii. R. 4 AIL 27 
I. Xi. R. 5 AIL 318 

s. 652. 

See High Court Rules. 

I. Xi. R. 32 Bom. 14 

See Small Cause Court, Presidency 
Towns — Practice and Procedure 

—Leave to sue. 

I. Xi. R. 18 Mad. 236 

- Sell. XV, Form 109. 

See Interest — Miscellaneous Cases 

— Mortgage . 6 C. W. I, 769 j 

Forms 109 and 128. 

See Interest— Omission to stipulate 
for, or Stipulated time has ex- 
piped • X. Xi. R. 24 Calc, 766 
1 C. W. BT. 550 

Sell. IV, Form 113. 

See Plaint— Form and Contents of 
Plat-NT — Name of Suits generally. 

X L. R. r i Calc. 428 

• — — Form 115a • 

See Probate — Opposition to, and Revo- 
cation of, Grant . 5 C. W. 1ST. 383 

— Forms 125, 126. 

See Witness— Civil Cases— Summon- 

ing and Attendance of Witnesses. 

X. X,. R. 24 Mad. 200 

Sell. IV, Form 130. 

See Compromise. 

I. Xi. R. 32 Calc. 561 

. - — - — Forms 132 and 133. 

See Partnership— Procedure. 

I. Xi. R. 7 Calc. 428 

■ Form 136. 

See Warrant of Attachment. 

X. L. R. 29 Calc. 244 

Form 154. 

See Warrant of Arrest— Civil Cases. 

6 C. W. N\ 845 

Form 156. 

See Practice — Civil Cases — Commis- 
sion . . X Xi. R. 23 Calc. 404 


CIVIL PROCEDURE CODE (ACT V OF 
1908). 

ss. 2, 109 — Order XLY, Rule 1 — 

Practice — Appeal to the King in Council — Order of 
Remand — Order, final and interlocutory. An order 
of remand which determines only a part of the 
case and leaves other matters still to be determined 
is not a ‘final order,’ within the meaning of s. 
109, Code of Civil Procedure. Saiyid Muzhar 
Hosein v. Bodha Bihi , I. L . R. 17 All. 112 , Stand- 
ard Viscount Co. v. La Grange , L. R. 8 C. P. V. 67, 
and Salaman v. Warner , [1891] 1 Q. B. 734 , refer- 
red to. Baij Nath Dass v. Sohan Biri (19091 
I. L. R. 31 All. 545 

s. 9 — Civil Court — Jurisdiction — Suit 


Form 157. 

See Account, suit for. 

X. X.. R. 7 Calc. 654 


of a civil nature — Suit by Temple committee against 
Temple servants for declaration as to their right to have 
the services performed. The plaintiffs, as members of 
the committee of management of a temple, received 
annually from Government a sum of money ^ for 
defraying the expenses of certain kinds of religious 
worship in the temple, and it was obligatory upon 
them to get the worship performed by the hereditary 
officers or servants attached to the temple. Those 
officers, owing to quarrels among themselves, failed 
to perform the worship, with the result that the 
duties owing to the deity were neglected and the- 
funds in the hands of the plaintiffs remained 
undisbursed for the purposes for which they were 
held in trust. The plaintiffs, therefore, filed this 
suit against the temple servants for a declaration of 
the former’s right to disburse the funds by getting 
the worship performed by a suitable person or 
persons of their own choice in the event of the 
hereditary officers or servants of the temple 
concerned failing to perform it, and for an injunc- 
tion to restrain those officers or servants from, 
obstructing the plaintiffs in the exercise of the right 
so declared. It was objected to the suit that it 
was not triable by a Civil Court because its prayer 
was for a bare declaration of the plaintiffs’ right 
either to perform by themselves or to get per- 
formed certain religious ceremonies in a temple,, 
and there was no contest as to any right to pro- 
perty or to any office. Held, that the suit was 
of a civil nature. An action would lie against the 
plaintiffs by the Advocate- General acting on behalf 
of the public to compel them to a due execution 
of their particular acts of duty. The obligation 
cast on them by the trust, gave them a correspond- 
ing right to disburse the funds after getting the 
religious worship for which those funds were in- 
tended, properly performed. Such a right was not 
the less of a civil nature though the funds were to 
be appropriated to religious ceremonies. The 
Court was not called upon to enter into the 
adjudication of any rites or ceremonies as such. 
What it had to decide was the right of the trustees 
to fulfil, the trust unhindered. Tbimbak Copal 
V. Krishnabao Pandubang (1909) 

X. Xi. R. 33 Bom. 387 


m 


m 


s. 73 — Civil Procedure Code {Act F of 

s. 73 , o. XXXVIII , rr. 10 - 11 — Four suits 


19081 
against same. 'Defendant 


- Attachment of moveables 
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CIVIL PBOCEBITBE CODE (ACT V OP 
1908) — contd, 

- . s, 73 —concld. 4 

before judgment in each suit— Distribution of sale - 
proceeds amongst decree-holders in three suits— Remedy 
of decree-holders in remaining *uit. Some buffaloes 
were attached before judgment by the plaintiffs in 
four different suits against the same defendants 
each of which ended in a decree. r I he decree- 
holders in three of the suits applied for rateable 
distribution of the proceeds of a sale of the buffaloes 
which had taken place during the pendency of 
the suits. Before the moneys were taken out, the 
decree -holders in the remaining suit applied for 
execution and a re-distribution of the sale-pro- 
ceeds. The application having been rejected: 
Held, in revision, that s. 73 of the Civil Procedure 
Code did not apply to the case, and the lower 
Court was not justified in ordering a distribution 
of the sale-proceeds amongst the decree-holders in 
three of the suits in disregard of the order of 
attachment in the other suit, and the application 
of the decree- holders in that suit made whilst the 
money was still in Court, should not have been 
rejected. Butloo Khan v. G omani Singh (1909) 

13 C. W. 1ST. 1177 

s. 115. 

See Bengal Tenancy Act, s. 153. 

13 C. W. PT, 793 

See Criminal Procedure Code, s- 47 c, 

13 C. W. K*. 1038 

— — O. VI, r. 17 — Amendment of Pleadings 

— Defence of the bar of limitation — Practice as to 
amendment of plaint. The plaintiffs alleging that 
in pursuance of a partnership agreement they 
delivered R4,001 worth of cloth to defendants, 
sued for an order for the dissolution of the partner- 
ship and accounts. The Subordinate Judge found 
that the plaintiffs did deliver R4,001 worth of 
cloth to the defendants as alleged ; but he came 
to the conclusion that no partnership was created 
and held that the suit as framed would not lie. 
The plaintiffs appealed mainly on the ground that 
the partnership had been created and that the suit 
was in order. When the appeal came on for hearing 
this plea was abandoned ; the plaintiffs admitted 
that the facts stated in their plaint did not consti- 
tutes partnership and prayed for leave to amend by 
adding a prayer for the recovery of the R4,00i. 

At this date the claim for the money was barred 
by limitation. The lower Appellate Court being 
of opinion that the plaintiffs had from the first 
intended to sue only for the recovery of their 
money, but had been misled by their pleader, 
allowed the amendment to be made and ultimately 
allowed the plaintiffs’ claim. The defendants in 
appeal to the High Court contended that the 
amendment was wrongly allowed. HeM, that the 
amendment was rightly allowed. The defence of 
limitation was a defence to which the defendants 
were never fairly entitled, and the allowance of the 
amendment only withdrew from them an advan- 


orvn. PROCEDURE CODE (ACT V OF 
1908) — concld . 

O. VI, r. 17- — concld . 

tage which they ought never to have received. Per 
Batchelor, J : — Under the Civil Procedure Code, 
1908, 0. VF, r. 17, all amendments ought to he 
allowed, at any stage of the proceedings, which 
satisfy the two conditions (a) of not working in 
justice to the other side, and (b) of being necessary 
for the purpose of determining the real questions 
in controversy between the parties. Amendments 
should be refused only where the other party 
I cannot be placed in the same position as if the 
pleading had been originally correct, but the amend- 
ment would cause him an injury which could not 
be compensated in costs. It is merely a particular 
case cf this general rule that where a plaintiff 
seeks to amend by setting up a fresh claim in 
respect of a cause of action which since the insti- 
tution of the suit had become barred by limitation, 
the amendment must be refused : to allow it would 
be to cause the defendant an injury which could not 
be compensated in costs by depriving him of a 
good defence to the claim. The ultimate test 
therefore still remains the same : can the amend- 
ment be allowed without injustice to the other 
side, or can it not? Kisandas Rupchind 
V . Raciiappa Vithora (1909) 

I. Xj. R. 33 Bom. 644 

O. XIV, r. 13. 

See Partition 13 C. W. 3ST. 690 

o. XXII, r. 1 . 

See Right to sue, survival of. 

I. Ii. R. 36 Gale. 799 

0/38, rr. 10, 11. 

See ante, s. 73 . 13 C. W. N. 1177 

CIVIL PROCEDURE CODE AMEND- 
MENT ACT (XII OE 1879). 

See Civil Procedure Code, 1882. 
s. 27. 

See Civil Procedure Code, 1882, s. 257A. 

I. Xj. B. 15 Bom. 419 

See Civil Procedure Code, 1882, s. 258. 

I. Xj, B. 16 Bom. 589 
I. Xj. B. 19 Bom. 204 
I. Ii. B. 21 Bom. 122 

s. 30. 

See Jurisdiction of Civil Court— Rev- 
enue Courts— -Orders oe Revenue 
Courts . I. L. B. 18 All. 437 
I. L. B. 20 All, 379 

See Rules made under Acts. 

I. Xj. B. 15 Bom. 322 
I. Is. B. 12 All. 564 


( 2013 ) 


DIGEST OF CASES. 


( 2014 ) 


CIVIL PROCEDURE CODE AMEND- 
MENT ACT (VII OP 1888). 


s. 46. 


See Execution of Decree — Effect of 
Change of Law pending Execution. 

I. L. R. 16 Calc. 323 

— s. 48. 

See Appeal — Objections by Respond- 
ent . • . I. L. R. 13 Mad. 492 


s. 49. 


See Remand — Power of Remand. 

I. L. R. 16 Mad. 207 

— ss. 53, 66. 

See Abatement of Suit — Appeals. 

I. L. R. 11 All. 408 

s. 55. 

See Jurisdiction of Civil Court — Rev- 
enue Courts — Orders of Revenue 
Courts . I. L. R. IS All. 437 
I. L. R. 20 All. 379 

ss. 55, 56. 

See Appeal — J^ppeal newly given by 

Law . . I. L. R. 16 Calc. 429 

See Appeal — Orders. 

I. L. R. 12 Mad. 472 
See District Judge, jurisdiction of. 

I. I*. R. 17 Mad. 377 

— s. 57. 

See Limitation Act, 1877, Sen. II, Art- 
177 . . . I. L. R. 15 All. 14 


s. 59. 


See Review — Review by Judge other 
than Judge in original Case. 

I. L. R. 16 Bom. 603 

s. 60. 

See Reference to High Court-— Civil 
Cases . I. L. R. 21 Calc. 249 

See Special or Second Appeal — Small 
Cause Court Suits — General Cases. 

I. L. R. 21 Calc. 249 

CIVIL PROCEDURE CODE AMEND- 
MENT ACT (X OP 1888). 

See District Judge, jurisdiction of. 

I. L. R. 18 Calc. 496 

• s. 3. 

See Appeal — Orders. 

I. L. R. 12 Mad. 472 
See District Judge, jurisdiction of. 

I, L. R. 17 Mad. 377 

CIVIL PROCEDURE CODE AMEND- 
MENT ACT (VI OP 1892). 


s. 3. 


See Court Fees Act, s. 5. 

I. L. R. 15 All. 117 


CIVIL PROCEDURE CODE AMEND- 
MENT ACT (VI OP 1892) — concld. 


s. 4. 


See Execution of Decree — Application 
for Execution and Power of Court. 

I. L. R. 15 All. 84 
I. L. R. 18 Bom. 429 
I. L. R. 18 Mad. 131 
I. L. R. 17 All. 106 
I. L. R. 20 Bom. 198 

See Execution of Decree — Transfer 
of Decrees for Execution and 
Power of Court, etc. 

I. L. R. 18 Bom. 6i 

See Limitation Act, 1877, Sch. II, Art. 
179 — Step in aid of Execution. 

I. L. R. 16 All. 75 

See Res Judicata — Judgments on 
Preliminary Points. 

I. L. R. 15 All. 49, 84 
I. L. R. 18 Mad. 131 

s. 5. 

See Execution of Decree — Applica- 
tion for Execution and Power of 
Court . I. L. R. 17 All. 106 
' L. R. 21 I. A, 44 

CIVIL PROCEDURE CODE AMEND- 
MEHT ACT (V OP 1884). 

See Execution of Decree — Effect of 
Change of Law pending Execution. 

I. L. R. 21 Gale. 940 
I. L. R. 22 Gale. 707 
I. L. R. 18 Mad. 477 

See Sale for Arrears of Rent — Set- 
ting aside Sale— General Cases. 

See Sale in Execution of Decree — 
Setting aside Sale— General Cases. 

See Sale in Execution of Decree — 
Setting aside Sale — Irregularity. 

I. L. R. 23 Calc. 682, 958 
I. L. R. 21 Mad. 416 
I. L. R. 25 Calc. 703 
1 C. W. N. 135, 279 
2 C. W. N. 353 
I. L. R. 23 Bom. 181, 450 

CIVIL AND REVENUE COURTS. 

See Agra Tenancy Act, ss. 79, 81. 

I. L. R* 27 All. 372, 

See North-Western Provinces Act 
(II of 1901), s. 32. 

I. L. R. 29 All. 68 
I. L. R. 29 All. 004 


See Partition 


CIVIL SUIT. 


pendency of- 


See Criminal Procedure Code (Act V 
of 1898), ss. 145, 192, 529. 

I. L. R. 36 Calc. 370 



( 2015 ) 


DIGEST OF CASES. 


( 2016 ) 


CLAIM. 


See Bengal Tenancy Act, s. 170. 

13 C. W, 3ST. 650 

See Hindu Law . 10 C. W. M. 978 

See Landlord and Tenant. 

I. L. B. 33 Calc. 566 

— abandonment of part of— 

See RELINQUISHMENT OE, OR OMISSION TO 

sue for, Portion oe Claim. 

— adjustment of— 

See Debtor and Creditor. 

2 B. L. B. P. C. ©8 


■ against Bailway Company. 


See Railway Company. 
alternative— 

See Mortgage— Redemption— Right 
of Redemption. 

I. L. B. 24 Mad. 409 

bong, fide claim of right— 

See Mischief . 7 C. W. TL 859 

for compensation for short deli- 


very— 

See Railways Act, s. 77. 

13 C. W. 357. 24 

- proof of— 

See Insolvency — Insolvent Debtors 
under Civil Procedure Code. 

5 C. W. 357. 91 

See Company — Winding up — Costs and 
Claims on Assets. 

See Insolvency Act, s. 40. 

8 B. L. R. 30, 118 
13 B. L. R. Ap. 2 
12 C. L. R. 185 

See Insolvency Act, s. 42. 

6 B. L. R. Ap. 144 

under pending award. 


See Attachment — Subjects of Attach- 
ment — Expectancy 7 B. L. R. 186 

CLAIM TO ATTACHED PROPERTY. 

See Bengal Tenancy Act, s. 170. 

3 C. W. 3ST. 386 
4 C. W. 357. 732, 734 
I. L. R. 28 Calc. 382 

See Civil Procedure Code, s. 244 — 
Parties to Suits . 7 W. R. 361 

13 Moo. I. A. 69 
I. L. R. 5 Mad. 391 
I. L. R. 7 All. 752 
I. L. R. S All. 626 
I. L. R. 9 All. 605 
I. L. R. 11 All. 74 
I. L. R. 15 Bom. 290 
jl. L. B. 8 Calc, 52 
I. L. B. 16 Caie. 1 
I. L. R. 30 Calc. 134 
6 C. W. 37. 727 


CLAIM TO ATTACHED PROPERTY — 
c ontd. 

See Civil Procedure Code, s. 244 — 
Question in Execution of Decree, 
I. L. R. 16 Calc. 603 
I. L. R. 12 Mad. 28 
I. L. R. 17 Calc. 711 
I. L. R. 12 All. 313 
I. L. R, 19 All. 480 
I. L. R. 17 Mad. 3©9 
I. L. R. 19 Bom. 328 
I. L. El. 23 Bora. 237 
I. L. R. 23 Mad. 195 

See Insolvency — Claims of Attaching 
Creditors and Official Assignee. 

I. L. R. 26 Mad. 673 

See Limitation Act, 1877, Sch. II, Art. 

11 . 

See Onus of Proof— Claims to Attach" 
ed Property. 

See Bight of Suit — Claim to Attached 
Property. 

See Sale in Execution of Decree — 
Setting aside Sale — General Cases. 

7 C. W.357. 243 

consolidation of— 

See Practice — Civil Cases — Admiralty 
Courts . I. L. R. 22 Calc. 511 
3 C. W. B". 67 

1 Limitation Act, 1877, s. 7 

(1859, s. 11)— Civil Procedure Code , 1877-1882 , 

55. 278, 280 , 281, 283 {1859, 5. 247). The provh 
sions of s. 11 of the Limitation Act, XIV of 1859 
(relating to minority, Limitation Act, 1871 and 1877,. 
s. 7), apply to proceedings under this section. 
Huro Soonduree Chowdhrain v. Anund Nath 
Boy Chowhdry . . . 3 W. R. 8* 

Act VIII of 1859, s. 246- 


Operation of section. The provisions of this section 
were prospective, and did not apply to proceedings 
in execution under the old procedure. Gokool 
Ram Deb v. Ram Soondur Surmah 

9 W. R. 292 


3. 


S. 246 of Act VIII. 


of 1859 is in effect the same as s. 283 of Act X of 
1877. Bailur Krishna Rau v . Lakshmana 
Shanbhogue . , I. L. R. 4 Mad. 302 

Subject of claim — Money paid 


to release Attachment in execution of decree. Money 
paid to release an attachment in execution of a 
decree cannot be made the subject of a claim under 
Act VIII of 1859, s. 246. Mohamed Beg- v. Jug- 
gernauth Dass . llnd. Jur. 357. S. 248 

5.- 


- Money Debt — Civil 


Procedure Code, 1859, s. 246. Act VIII of 1859, 
s. 246, only applied to immoveable property, or to 
specific moveable property, not to a debt due. Ram- 
butty Kooer v. Kamessur Pershad 

22 W. R. 38 


( 2017 ) 


DIGEST OF CASES. 


( 2018 ) 


CLAIM TO ATTACHED PROPERTY— 

contd. 

0. Nature of claims— Claim 

under Title derived from Judgment- debtor. There is 
nothing in s. 246, Act VIII of 1859, which restricts 
claims under it to title derived from the judgment- 
debtor, or out of the estate. It comprises all claims 
or objections to the sale of lands in execution of 
decrees. Hoeish Chundeb Roy v Beojq Soon- 
due Mozoomdae . . * 6 W. R. 164 

7. Claim by intervener to 

moveable property, A Court is bound to inves- 
tigate a claim made by an intervenor under s. 246, 
Act VIII of 1859, to a share of moveable property 
attached in execution of a decree. Deanuth 
Biswas v. Issue Gine. Mx parte Hue Chundee 
Gine .... 14 W. R. 52 

Issue Chundeb Gangooly v. Mqhini Mohun 
Doss . . . . 17 W. R. 74 

8. Second trial of claim under 

same attachment — Title of Objector as against 
Debtor in possession. A Judge has no jurisdiction 
to try the same objector’s claim under s. 246, Act 
VIII of 1859, a second time as against the same 
attachment, or to re-open a question finally decided 
on the former occasion. The title of the objector, 
as compared with that of the debtor in possession, 
is not a point for adjudication under s. 246. 
Khelat Chundeb Ghose v. Bhuggobutty Chubn 
Mookeejee , . . .14 W. R. 144 

9. Dismissal of claim without 

adjudication on the merits. But where a claim 
is dismissed or struck off without any adjudication 
in either of the modes provided by the section, a 
fresh claim may be entertained, subject to s. 247. 
Mohadeb Mundul v . Modhoo Mundul 

16W, R. 59 

10. Property seized under de- 

cree against person in representative cha- 
racter. Where property is seized as belonging to 
4, as representative of B, deceased, and 4 claims 
the property as his own and denies that it ever 
belonged to B or IPs estate, 4’s claim is properly 
dealt with under s. 246 of Act VIII of 1859. 
Dheeaj Mahatab Chund v Peaeee Dossee 

6 W. R. Mis. 61 

11. — Claim to a portion of pro- 

perty attached — Alienees of Judgment-debtor — 
Civil Procedure Code , 1859 , ss. 229 , 230. On the 
application of a decree-holder of a money-decree for 
the sale of immoveable property belonging to the 
judgment-debtor, certain parties objected that they 
had purchased the rights of tue judgment-debtor 
therein. Subsequently some of the objectors who 
claimed a 14-anna share in the property compro- 
mised with the decree-holder, who then applied that 
the remaining 2-anna in possession of certain speci- 
fied parties should be sold. The lower Court ordered 
that the sale of these 2 annas should not proceed if 
the objectors who claimed them paid to the decree- 
holder a sum equal, rateably, to that levied from 
the 14 annas. Held on appeal by the decree-holder 
.against the original judgment-debtor, that the pro- 
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visions of s. 246, and not those of ss. 229 and 230, 
of Act VIII of 1859 applied to the application, 
which really sought to enforce a particular remedy 
against a third party named, and not against the 
original defendant. Govind Peeshad v. Ram 
Puekash Singh . . .8 W. R. 378 

12. Intervenor claiming pro- 

perty attacked under decree for Tent— Attach* 
ment of Crops — Beng. Act VI of 1862, s. 16. In 
a suit by a landlord against his raiyat for rent, in 
which he attached certain growing crops under s. 16, 
Bengal Act VI of 1862 (the attachment being before 
judgment) ,the claim of an intervenor ought, accord* 
ing to s. 86, Act VIII of 1859, to be investigated in 
the same manner as a claim to property attached in 
execution of a decree. The course to be adopted in 
such a case is that pointed out in s. 246, Act VIII of 
1859. Kabtick Chunder Mookeejee v. Mookta- 
eam Sieoab . . . 10- W. R. 21 

13. Right of purchaser from 

debtor. Queers; Whether a person holding by 
purchase from the judgment- debt or is in a position 
to succeed under Act VIII of 1859, s. 246. Wajid 
Hossein v. Ahmed Reza , 17 W. R. 480 

14. Mortgagee in posesssion 

of mortgaged premises attached in execu- 
tion of decree. A mortgagee, in possession of 
mortgaged premises that have been attached by 
prohibitory order under s. 235 of the Code of 
Civil Procedure, in execution of a decree obtained 
against his mortgagor, is entitled to come in under 
s. 246 of the Civil Procedure Code, and have the 
attachment raised. Kassieav Saheb Holkae 
v. Vxthaldas Mangalyi . 10 Rom. IOO 

15. — — . Possession, right to— Ques- 
tion of title — Sale in execution of decree . When 
land is attached for sale in execution of a decree, the 
point of possession is the one which determines its 
liability to sale or not under s. 246. But in a suit 
brought to set aside a sale made under that section, 
it is not the mere possession, but the actual right 
and title, which determines whether the sale ought 
or ought not to stand. Wooma Chuen Chowdhby 
v. Kurbalee Churn Chowdhby 

W. R. 1864, 163 

16. Attachment of right, title 

and interest — ■ Possession — Eight to ' have property 
released. Certain property had been attached in 
execution of a decree under the 235th section of 
Act VIII of 1859, which was specified in the schedule 
annexed to the order of attachment as 44 the right, 
title, and interest of It H, deceased, in the hands of 
B D and W D, his widows.” M D claimed the 
property under the 246th section of Act VIII of 
1859, and proved that the property was in his 
possession, and not in the possession of B D or WD . 
Held, that the property must be released from the 
attachment. Bindobaseeny Dabee v. Bissomoye 
Dassee . . .2 Ind. Jur. N. S. 3 9 

17. Attachment of fractional 

share of property— Eight to have property re- 
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leased — Claim to share of property. In execution 
of a decree against A, “ the moiety or half share of 
A 55 in certain lands was attached. M filed a peti- 
tion under s. 246 of Act VIII of 1859, in which he 
admitted that A had a one-eighth share in the 
lands, but alleged that A had only a one-eighth 
share, and that a two-eighths share belongs to 
himself, M. Held, that this was a claim to property 
attached in execution under s. 246 of Act VIII of 
1859, which the Court under that section was bound 
to investigate and adjudicate upon. In execution 
of a decree against A, the <4 right, title, and inter- 
est of A ” in certain lands were attached. M 
filed a petition under s. 246 of Act VIII of 1S59, 
in which he admitted that A had a one- twentieth 
share, but alleged that A was entitled to no more 
than a one-twentieth share ; and that he, M, has a 
two -twentieths share. Held, that, assuming 
the attachment of A’s eighth title and interest 
to be an irregular attachment under s. 213, M , 
whose lands were included within such attachment, 
was entitled to come in and claim his own two-twen- 
tieths share, and the Court was bound to investigate 
his claim under s. 246 of Act VIII of 1859. Reid , 
also, in both cases, that M was entitled to have the 
attachment removed so far as his share was con- 
cerned ; Held , also (per Phear, J.), that in the 
first case M was entitled to have the attachment 
removed so far as regards the margin in excess of 
A’s actual share ; and that in the second case 
he was entitled to have the whole attachment dis- 
charged. Cowar Rajkumar Roy v. Kadambini 
Debi . . . . 4B. L.E.F.B, 175 


s.c. Rajcoomar Roy v. Kadumbiny Debi 

13 W. B. P. E. 03 


18. Possession in trust for judg- 

ment-debtor— Question for decision on claim. 
The only question proper to be decided under s. 246, 
Act VIII of 1859, is whether the property attached 
is in the possession of the judgment -debtor or some 
person in trust for him, or whether it is in the posses- 
sion of a third party not in trust for the judgment- 
debtor. Deer a j Maiitab Chand Bahadoor v. 
Hukdeo Nabain Sahoo . 16 W. K. 119 


19. — Possession, question of — 

Question of title to property — Civil Procedure Code 
(Act XIV of 1882), ss. 278, 280, 281 — Satisfaction 
of decree by private sale— Purchaser — Subsequent 
Attachment. A and B attached, in execution of 
their decree, property of C and his two brothers, 
their judgment -debtors. Subsequently D obtained 
a decree against G alone, and on the 11th January 
1884 applied for attachment of the one- third share 
of C in tho property attached by A and B, which 
belonged to C and bis two brothers jointly. No 
orderVas on that date passed on the application. 
On the 14th January 1884, E purchased from (7 
his one-third share in the attached properties, and 
the purchase-money was, by arrangement between 
the brothers, applied in satisfying the debt due to 
A and B. • On the 28th January 1884, an order 
was passed on the application of the 1 1th January 


1884, granting the attachment asked for by D ; 
and on the 23rd April 1884 E preferred his claim 
to the one- third share purchased by him, and which 
had been since the purchase attached by D. The 
claim was disallowed on the ground that E had no 
title to the property, he having purchased whilst 
the property was under attachment. Held , on 
appeal, that the Judge should have, in accordance 
with s. 280 of the Code of Civil Procedure, con- 
fined himself to determining whether or not the 
property was in the possession of E on his own 
account at the time that D attached the property. 
Koylash Chunder Sen v. Koylash Chunder 
Chakrabarti . . I. L, R. 10 Gale. 1057 


20. Procedure — Order to release 

property. In disposing of a claim under s. 246, 
Act VIII of 1859, if the Court be of opinion that the 
property attached ought not to be sold, the proper 
order for the Court to make is a simple order to 
release the property from attachment. Bhyrub 
Lall Bhukut v. Abdool Hossein 8 W. B. 93 


21. — , Claim of Pur- 

chaser before Attachment. Where a claim is lodged 
to attached property on the ground of purchase 
before attachment, and the decree-holder alleges 
that the claimant is a benamidar for the judgment- 
debtor, the Court is bound, under Act VIII of 1859, 
s. 246, to enquire whether the property is or is 
not in the possession of the party against whom 
execution is sought, or of some other person in 
trust for him. In the matter of Hueeehue 
Mookeejee. Hureeiiur Mookebjee v. Nobin 
Chunder Doss . . . 20 W. R. 202 


22. — ; Suit to set aside 

order allowing Claim — Evidence given on claim. In 
a suit to set aside a summary award under s. 246,. 
Civil Procedure Code, a Judge is bound to find 
facts upon the evidence tendered and taken in the 
case, and not upon any evidence taken in the sum- 
mary cause. Lekheaj Roy v. Mutty Madhub 
Sen 14 W. B. 95 


23. Property of different sets 

of defendants— claim by one set of defendants . 
Where a suit resulted in two distinct orders for the 
payment of costs, one against the first set of defend- 
ants and another against the second,' and the pro- 
perty of one of the former set was taken in execution 
of the order against the latter : — Held, that the 
application of the aggrieved* defendant for release 
of his property fell within the provisions of Act VIII 
of 1859, s. 246. Held, also, that the applicant had 
a right to establish what the law required by any 
evidence sufficient for the purpose, and that the 
Court had no power to require from him any parti- 
cular kind of evidence. Binode Lall Pakra- 
shee v. Gireedhur Chuckeebutty 

22 W. R. 392" 

24. — Refusal of admissible and 

proper evidence— Invalid Order . Where a Judge 
makes an order under Act VIII of 1859, s. 246, after 
refusing to receive evidence which it is his duty to 
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receive, his order is ultra vires. Bhoiharinee 
Daeee v. Nilmonee Singh Deo Bahadoor 

24 W. B. 422 

25. Order for release from at" 

taehment, nature of —Limited effect of order * 
When, under s. 246, Act VIII of 1859, property 
which has been attached is ordered to be released, 
the order for release is made with reference merely 
to the particular claimant who has obtained the 
order. This order is not to be regarded as a 
general decision (of which all the world can have the 
benefit) that the property does not belong to the 
judgment-debtor. Imam Bandee Begum v. 
Mahomed Tukee Khan . . 8 W. R. 27 

Booliroonnissa Bibee v. Ktjbeemoonnissa 
Khatoon . . . .21 W. B. 280 

26. Decree against party in 

representative character — Third party — Exe- 
cution of decree. A obtained a decree against B, 
in her representative character, for a debt con- 
tracted by her mother. The decree declared that 
execution should be taken out against the property 
of the mother, and not against any part of her (the 
mother’s) deceased husband’s estate. In execution 
A attached and put up to sale certain property as 
belonging to the mother. B objected to the sale, 
alleging that the property was not her mother’s, 
but was inherited by her from her father. The 
Munsif disallowed her objection on the ground that 
only the right, title and interest of the defendant’s 
mother was put up for sale. On appeal the Judge 
set aside the Munsif’s order. Held, that, for the 
purposes of her objection, B was a third party 
unconnected with the decree, and that her objection 
should have been disposed of under s. 246 of Act 
VIII of 1859. S. 11 of Act XXIII of 1861 did 
not apply, and there was no appeal. Haris 
Chandra Gupto v. Shashi Mala Gupti 

6 B. L. B. 721 : 15 W. B. 163 

27. — Claim by representative— 

Appeal-— -Act XXI IT of 2861 , &•. 11 — Execution of 

.Decree. In execution of his decree, the decree- 
holder attached certain property as being that of 
the judgment-debtor. On this‘.R s the son of the 
judgment-debtor, intervened, stating that he held 
possession of the property in his own right, and 
did not inherit it as any part of his mothers assets. 
The Munsif admitted his claim on the ground that 
the property was not that of the judgment-debtor. 
Held, that the order was one under s. 246, and no 
appeal would lie to the Judge. In re Rainey. 

6 B. L. B. 725 note 

s. c. Rainey v. Issue, Chunker Bhattacharjee 

12 W. B. 338 

28. Attachment— Civil Procedure 

Code , 1882, s. 280 — Walcf — Trust property — 

Jurisdiction of Court under s. 280, Code of Civil 
Procedure . The question to be determined under 
s. 280 of the Ci vil Procedure Code is the question of 
possession : the words “ possession of the judg- 
ment-debtor, or of some person in trust for 
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him ” refer to cases in which the possession of a 
claimant as a trustee is of such a character as to be 
really the possession of the debtor, and not to 
cases in which very intricate questions of law 
may arise as to whether or not valid trusts may 
.result in particular instances. In the matter of 
the petition of Hamid Bakiiut Mozumdar. 
Hamid Bakhut Mozumdar v. Bukteae Chund 
Mahto . . . I. L. B. 14 Calc. 617 

29. — Property attached 

in possession of same person in trust for the judgment - 
debtor — Code of Civil Procedure (Act XIV of 1882), 
ss. 278 , 281. Certain property was attached in 
the hands of the petitioner (who had preferred a 
claim under s. 278 of the Code of Civil Procedure) 
on the ground that he had become a trustee for 
the judgment-debtor by virtue of an alleged agree- 
ment on his part to discharge the decree-holder’s 
debt contained in a hibanama by which the 
judgment-debtor had transferred the property to 
him. The petitioner having obtained a rule under 
s. 622 of the Code : Held, that, the property having 
been transferred to the petitioner and being now 
admittedly his property, the lower Court, had 
acted without jurisdiction in directing execu- 
tion to issue against the property. Per Ameer, 
Ali, J . — When a claim is preferred under s. 278, 
what the Court has to see is whether the property, 
though standing in the name of the claimant or of 
some other person, is in the possession of the 
judgment-debtor or not. The mere fact that the 
judgment-debtor has some beneficial interest in 
the income would not render the property liable 
under s. 281. If the claimant satisfies the Court 
that he has some interest in, or is possessed of, the 
property attached, and it does not appear that the 
possession of the claimant was in reality that, of 
the judgment-debtor, the claim must be allowed. 
Sheoeaj Nandan Singh v. Gopal Suran Narvik 
Singh . . . I. L. B. 18 Gale. 290 

30. Belease of lands as being 

endowed property— Appeal A decree- holder in 
execution having attached certain lands, the judg- 
ment-debtors objected that the lands were not 
their property, but held by them as shebaits of a 
religious .endowment. The Munsif found that, 
although the land formed part of some which had 
been released by Government as appropriated to 
religious purposes, they were held by the defendants 
entirely to their own use, and overruled the objec- 
tion. Held , that the order was one under Act VIII 
of 1859, s. 246, and that no appeal lay to the. Judge. 
Nxmaye Churn Putteetundee \\ Jogendro 
Nath Banerjee . . 21 W. R, 365 

31. — — Suit to set aside summary 

order — Order releasing attached property. A re- 
gular suit to set aside a, summary order is against 
general principles, and only lies when th power to 
bring such a suit is expressly conferred, as under 

, s. 246, Code of Civil Procedure, A party who is un- 
successful in his attempt to obtain execution 
' against any particular property has only the remedy . 
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provided in s. 246, and failing to take advantage of 
that, Ms only alternative is to make a fresh appli- 
cation for execution, Sadaburt Pershab Sahoo 
v. Lotf Alt. Khan. Phoolbas Kooeb v. Lall 
Jugoessur Sahi. Bikramjeet Lall v. Phoolbas 
Kooee. Ram Dhyan Koonwar v. Phoolbas 
Kooer .... 14 W. R. 340 


32. — 'Suit, for Reversal 

of Order under s. 246 — Nature of claim in suit. 
A party against whom an order has been ob- 
tained under s. 246, Act VIII of 1859, must, if he 
sue for its reversal, assert substantially the same 
right as that which has been contended for in the 
execution. Colvin Cowie v. Elias 

2 B. L. R. A. C. 212 
11 W. R. 40 


38. Proof of Posses- 

sion — Title — Act VIII of 1859 , s. 15. In a suit 
brought under s. 246, ActVIII of 1859, for establish- 
ment of right •.—Held, that the plaintiff’s failure to 
prove his possession at the time of the institution 
of the suit is not sufficient for its dismissal. The 
question of title should be tided according to the 
meaning of that section. S. 246, Act VIII of 1859, 
distinguished from s. 15. Mathura Pandey v. 
Ram Ruchea Tewaree 

3 B. L. R. A. C. 108 : 11 W. R, 482 


34. Suit after rejection of claim 

— Civil Procedure Code, 1882, ss. 278 , 283 — Da- 
mages for wrongful attachment. Suits under s. 283 
of the Code, although they are brought for the 
purpose of establishing rights which have been 
negatived in execution-proceedings, are neither 
described in the Code nor are dealt with in practice 
as appeals from the orders of lower Courts ; they 
are substantive suits to all intents and purposes, 
and must be tried like any other suits subject to the 
ordinary rules of procedure and evidence. There 
is nothing in the provisions of ss. 278 to 283 of the 
Code limiting, in a suit under s. 283, a plaintiff’s 
right to compensation for his loss or the defendant’s 
responsibility for his wrongful act ; and if the exis- 
tence of the summary procedure (in ss. 278 to 282) 
leads to delay, and that delay to further loss, the 
consequences must fall upon the defendant. 
Kishoei Mohun Rai v. Hursook Dass 

I. Ii. R. 12 Calc. 696 


35, — — Suit to establish 

Right as Tenant — Right of suit — Declaratory suit. 
A plaint stated that the plaintiff was proprietor of 
certain land which was let to one M, and that, whilst 
M was in possession and before the expiration of 
his tenancy, a creditor took out execution against 
Mm and put up for sale the future profits of the 
property (wasilat) which would come into the hands 
of M, alleging that ill’s interest was not that of a 
tenant, but of a usufruetuaiy mortgagee. The 
plaintiff thereupon put in a claim under s. 246, Act 
VIII of 1859, but bis claim was rejected ; and he 
then brought a suit under that section for a declara - 
tion that Jf’s interest in the property was that of a 


tenant, and not that of a usufruetuaiy mortgagee. 
It appeared that, on the termination of ill’s tenancy, 
the plaintiff let the land to another person. Held 9 
that the suit would not lie. Amjad Ali v. Kunku 
Shaw . 9 B. L. R. Ap. 28 : 17 W. R. 304 


36. — . Claim by Mort- 

gagor in execution 'proceedings in Small Cause Court 
— Civil Procedure Code (Act XIV of 1882), ss. 278, 
279, 280, 281, 282, and 293 — Presidency Towns 
Small Cause Courts Act (XV of 1882), s. 37. An 
order made upon a claim to attached property filed 
in the Small Cause Court of Calcutta in a proceed- 
ing under s. 278 of the Civil Procedure Code is “ an 
order made in suit ” within the meaning of s. 37 
of the Presidency Small Cause Courts Act (Act 
XV of 1882), and is final, subject only to the right 
to apply for a new trial. Ismail Solomon Bhamji 
v. Mahomed Khan, I. L. R. 18 Calc . 296, followed. 
Deno Nath Batabyal v. Nuffer Chunber 
Nunby . . . I. L. R. 26 Calc. 778 

3C.W.E 590 


On appeal 


4 C. W. N. 470 


37. Effect on suit of 

satisfaction of decree and release of property — 
Intervenor — Cause of action — Civil Procedure Code 
(Act VIII of 1859), ss. 246 , 247. Where a per- 
son whose property has been attached in execution 
of a decree against another person, and whose claim 
under s. 246 of Act VIII of 1859 has been rejected, 
brings a suit under the provisions of s. 247 of Act 
VIII of 1859, it is no objection to that suit that 
previously to the filing thereof, the decree (in execu- 
tion of which the property had been attached) was 
satisfied by the judgment-debtor and the property 
released from attachment. Sreeputty Mirdha 
v. Kartick Singha 

I. L. R. 9 Calc. 10 : 11 C. L. R. 181 


88. — - Civil Procedure 

Code , 1882, s. 278 — Claim to property directed to 
be sold under a mortgage- decree — Attachment. Pro- 
ceedings by way of claim under s. 278 of the Civil 
Procedure Code are applicable only to cases of 
money decrees where property has been attached 
and not to claims preferred to properties directed 
to be sold under mortgage-decrees. In the 
matter of Deefholts. Deefholts v. Peters 

I. L. R. 14 Calc. 631 


39, Civil Procedure 

Code (Act XIV of 1882), ss. 278, 283— Mortgage 
decree — Attachment. If an executing Court does in 
the case of a mortgage-decree for sale take action 
under s. 278, Civil Procedure Code, it applies a pro- 
cedure which is inapplicable, and the statutory bar 
contained in s. 283, Civil Procedure Code, does not 
operate to exclude a suit by either party. Badri 
Prasad v. Mohamad Yusuf, I. L. R. 1 All. 381, 
and Nilo Pandurang v. Rama Patloji , I. L. R. 9 
Bom. 35, distinguished. Deefholts v. Peters, I. L. 
R. 14 Calc. 631 , referred to. Joy Proea.sh 
Singh v. Abhoy Kumar Chunb 

! 1C.W.H.701 
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40. _ Claim on pro- 

perty ordered to be sold under a mortgage-decree — 
Civil Procedure Code, 1882, ss. 278 and 287 — Stay 
of sale in execution of decree. H obtained a decree 
upon a mortgage against D in 1891, and applied in 
execution for the sale of the mortgaged property. 
On the proclamation of the sale being issued, K in- 
tervened, alleging that the propertjr had been sold 
to him by D in 1883 at a private sale. The Subor- 
dinate Judge allowed his claim, and stopped the sale, 
being of opinion that he had power, under s. 287 
of the Civil Procedure Code, to make this order. 
Held, that the order was made without jurisdiction, 
and must be discharged. Proceedings by v r ay of 
claim as provided by s. 278 of the Civil Procedure 
Code (Act XIV of 1882) are not applicable where the 
property is directed to be sold under a mortgage- 
decree, and s. 287 had no application. Deef holts v. 
Peters, I. L. R. 14 Calc. 631, followed. Him- 

ATBAM V. KhUSHAL JeTHIBAM GtJJAB 

I. X,. R. 18 Bom. 98 

41. — Order of Attach- 

ment — Judgment-debtor declared insolvent — Appoint- 
ment of receiver — Vesting of insolvent's property in 
receiv er— Objection to attachment — Jurisdiction to 
entertain objection — Civil Procedure Code , s. 278. 
Where property has been made the subject of 
attachment under Ch. XIX of the Civil Procedure 
Code, the right of an objector to assert his claim to 
be the true owner of the property under s. 278, 
and the jurisdiction of the Court to entertain the 
objection, are not ousted by the mere circumstance 
that the judgment-debtor has been declared an 
insolvent, and his property vested in a receiver 
under Ch. XX. It is the judgment-debtor’s pro- 
perty only, not that of the objector, that is thus 
vested. Fabas Ram v. Kabam Singh 

1. 1>. R. 9 All. 232 

42. — . Claim to attached 

property in Calcutta Court of Small Causes — 
Attachment— Suit in High Court by unsuccessful 
claimant — Right of suit — Res judicata — Code of Civil 
Procedure ( XIV of 1882), ss. 278 , 283 — Presidency 
Small Cause Courts Act (XF of 1882), ss. 9, 23, and 
37— Act X of 1888, s. 2. An order made upon 
a claim to attached property filed in the Small 
Cause Court of Calcutta under s. 278 of the Civil 
Procedure Code, 1882, is an order in the suit 
within the meaning of the Presidency Small Cause 
Courts Act, 1882, s. 37, and is final, subject only to 
the right to apply for a new trial. Where such a 
claim has been disallowed, a suit brought under 
s. 283 of the Civil Procedure Code by the person 
against whom that order has been passed to esta- 
blish the right which he claims to the property in 
dispute is not maintainable in any Court. The 
exclusion by the Small Cause Court, under the 
powers conferred on it by s. 23 of the Presidency 
Small Cause Courts Act, 1882, of s. 283 of the Civil 
Procedure Code has not been affected by Act X of 
1888. Ismail Solomon Bhamji v. Mahomed 
Khan . * 1. 1*. R. 18 Calc. 290 
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43. Code of Civil 

Procedure, ss. 278, 280, 283 — Investigation of claim 
to attached property. The extent to which the ■ ‘ in- 
vestigation ” required by s. 280 should be carried 
depends upon the circumstances of the case. Sabdh- 
abi Lal v. Ambica Pebshad 

I. Xi. R. 15 Cal e. 521 
Xj. R. 15 I. A. 123 

44. — — Civil Procedure 

Cede, 1882, s. 281 — Order disallowing claim to 
attached property. The effect of an order made 
under s. 281 of the Civil Procedure Code, disallow- 
ing a claim to attached property, is to give the auc- 
tion-purchaser a title as against the claimant, unless 
the order is set aside by a suit. Khub Lal v. R am 
Lochtjn Koeb . 1. 1*. R. 17 Calc. 260 

45. — — — Application by 

third party for Removal of Attachment— Order refus- 
ing to Remove Attachment — Omission by th.rd party 
to bring subsequent suit to establish right to attached 

i property — Subsequent ' withdrawal of attachment by 
j attaching party, effect of — Subsequent claim to 
! property by the party who had failed to remove 
j attachment — Civil Procedure Code , 1882, ss. 278 
and 283 — Title. The plaintiff was the assignee of 
a mortgage-decree, dated the 2nd May 1885. In 
1888 he attached the mortgaged property in execu- 
tion of the decree, whereupon the defendant inter- 
vened and applied to have the attachment removed, 
i on the ground that prior to the attachment she 
had purchased the land under a registered deed of 
! sale, dated the 23rd June 1888. Her application 
! w 7 as rejected on thje 27th September 1888. 

| Subsequently the judgment- debtors applied and 
obtained the Court’s permission to sell the land by 
j private contract, and, on the 1st November 1888, 

■ the plaintiff purchased it and withdrew his appliea- 
j tion for execution on the 20th November 1888. 
In 1889 the plaintiff brought this suit against the 
defendant to obtain the removal of certain portions 
of a culvert erected by her on the land. The 
defendant pleaded that she was the owmer of the 
property, having purchased it on the 23rd June 
1888. The Subordinate Judge passed a decree for 
the plaintiff on the ground that, though the 
plaintiff’s sale-deed was not entitled to preference 
over the defendant’s, still, as she had taken no 
steps to establish her right to the property in a 
regular suit after application for the removal 
•of the plaintiff’s attachment had been rejected, 
effect could not be given to her purchase. On 
appeal by the defendant, the decree -was reversed, 
and the plaintiff preferred a second appeal. Held, 
confirming the appellate decree, that when the 
plaintiff withdrew his attachment on the 20th 
November 1888, the parties were restored to the 
status quo ante. The object of the claim which 
was preferred by the defendant was, as contem- 
plated by s. 278 of the Civil Procedure Code (Act 
XIV of i882), to obtain the removal of the attach- 
ment, and when that attachment was removed by 
the judgment-creditor’s own act, there was no 
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longer an attachment or any proceeding in execu- 
tion of which the order could operate to the pre- 
judice of the claimant, and therefore there was no 
necessity for her to bring a suit to set aside the 
order. The defendant’s title to the property, 
having been acquired on the 23rd June 1888, was 
superior to the plaintiff’s, which was not acquired 
before November 1888. Gopal Ptjrshotam v. 
Bai Divali . . I. L. R. 18 Bom. 241 

46. ~~ — - — ■■■■..„ ■ . — — Suit to set aside 

order removing Attachment— Suit for declaration 
of title — Adverse 'possession — Civil Procedure Code , 
2882, s. 283. The plaintiff obtained a decree 
against I, and in execution attached the property 
in dispute. The defendants intervened, and obtained 
an order for the removal of the attachment on 
the 11th August 1888. On the 13th August 1889, 
the plaintiff instituted this suit for a declaration 
that the property belonged to his judgment-debtor 
(I), and as such was liable to attachment and sale. 
The defendants pleaded that they had been 
in possession of the property for more than twelve 
years prior to the institution of the suit, and that 
the suit was therefore barred. The Judge rejected 
the plaintiff’s claim. Held , reversing the decree, 
that the suit being brought under s. 283 of the 
Civil Procedure Code (Act XIV of 1882), it was 
a suit to set aside the order of 11th August 1888, 
directing the removal of the attachment, and should 
be determined by ascertaining the rights of the 
parties at the date of that order. As the defendants 
had not at that date acquired a title to the property 
by adverse possession for twelve years, the plaintiff 
was entitled to a decree. Harishankar Jebhai v. 
Naran Karsan . I. Xi, R. 18 Bom. 280 

47. — r- — — — — Goods consigned 

to Agent for sale on commission — Equitable Assign- 
ment of goods by Consignor— Goods attached by 
judgment-creditor of consignor— Claim by agent— 
Civil Procedure Code , 1882, s. ' 280. One P at 
Viramgam consigned certain bags of seed to V H <& 
Co. at Bombay for sale on commission, and drew 
hundis against the goods for R3,200, which, at his 
request, YUS Co. accepted and paid on receiving 
the railway receipts by post. The goods were to be 
sold on arrival on P’s account and the proceeds 
credited to him as against the advances made by the 
payment of the hundis. On the arrival of goods at 
Bombay, they were attached b y B S & Co., who 
had obtained decrees against P. Held , that V H 
As Co. were entitled to the goods. They had made 
specific advances against the goods. B S & Co. 
as attaching creditors occupied the same position 
as P himself and had no better claim to the goods 
than he had ; and if he had attempted to prevent 
the goods reaching the hands of V H & Co. who 
at his request had made specific advances 
against them, he would have been restrained by 
injunction. Held , also, that at the date of attach- 
ment the goods were in possession of P by the rail- 
way company <4 on account of or in trust for” 
V H & Co., in the sense in which that expression 


is used in s. 280 of the Civil Procedure Code. Velji 
Hirji v. Bharmal Shrifal 

I. L. R. 21 Bom. 287 

48.. _ Application by 

person holding claim— Form of application— 
Circular Order of High Court, Bombay, No. 90 (c) 
— Court Fees Act, Sch. II, cl. 1 — Notices to judg- 
ment-debtor. A person holding a claim on property 
ordered to be sold in execution of a decree is 
required to make the application contemplated in 
the High Court’s Civil Circular No. 90 ( c ), page 40, 
of the “ Circular Orders.” The application must 
be in writing and hear the proper fee prescribed by 
Sch. II, No. 1, of the Court Fees Act (VII of 1870). 
The circular does not require any notice to be served 
on the judgment-debtor. Whether he is bound by 
the order passed in the proceedings must depend on 
the facts of each case. Lachmichand Hirachand 
v. Tukaram . . 1. L. R . 16 Bom. 700 

48. — - Civil Procedure : 

Code, 1882, ss. 278 and 283 — Suit to have attached 
property declared not liable to attachment and sale ■ — 
Suit without bringing claim under s. 278— Bight 
of suit. The provisions of s. 278 of the Code of 
Civil Procedure and the sections immediately 
succeeding are not exclusive of the remedy provided 
by s. 283 of the Code. Man Kuar v. Tara Singh, 
1. L. R. 7 All. 583, considered. Sttndar Singh v. 
Ghasi . . . I. L. R. IB All. 410 

50. Civil Procedure 

Code , 1882 , s. 27S, et seq. — Effect of order under 
s. 278. An order in favour of one of several 
decree-holders on an objection under s. 278 of the 

| Code of Civil Procedure does not enure for the bene- 
fit of other decree-holders who are not parties to the 
proceedings under s. 278. Badri Prasad v. Muham- 
mad Yusuf, 1. L. R. 1 All. 382, referred to. 
Jagannath v. Ganesh . I. L. R. 18 All. 413 

51. - Civil Procedure 

Code (Act XIV of 1882), ss. 278, 283 — Attachment 
of same property in execution of decrees obtained 
by different creditors — Claim made in one suit to 
attached property under s. 278 — Order made under 
s. 281 — Suit by claimant to establish right. The 
first and second defendants obtained a decree in 
suit No. 1548 of 1897 against R, described as the 
owner of the Wahalan Mills, and attached pro- 
perty on the mill premises. Twelve other creditors 
also "brought twelve other similar suits and obtained 
decrees against other persons who were also described 
as owners of the Wahalan Mills, and attached the 
same property. In suit No. 1548 of 1897 R M (the 
present plaintiff), under s. 278 of the Civil Procedure 
Code, claimed the property. His claim was dis- 
allowed and he was ordered to bring a suit under s. 
283. No claim or order was made in the case of the 
other twelve suits. R M now sued in pursuance of 
the above order to recover his property, and he in- 
cluded as defendants not merely those defendants 
(Nos. 1 and 2) who had been plaintiffs in suit No. 
1548 of 1897, but also those who had been plaint- 
iffs in the twelve other suits, and who had attached 
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conid. 

the property in execution of their decrees. It was 
objected that no suit would lie against the latter, as 
in their suits no claim had been made to the goods 
which they had attached, and no order made under 
s. 281, Civil Procedure Code. Held, that the suit lay 
against the defendants (other than Nos. 1 and 2), 
although no claim had been made or order passed 
under s. 281 of the Civil Procedure Code. The sum- 
mary remedy given by s. 278 of the Civil Procedure 
Code is alternative to the remedy by way of suit. 
The object of s. 278 is not to deprive a claimant of 
his remedy by suit, but to give him, if he is diligent, 
a more speedy and summary remedy. Paghuxath 
Mukund v. Sarosh Kama 

I. Is. It. 23 Bom. 260 

52. Civil Procedure 

Code , 1882, ss. 279, 280 , 281 — Attachment — Strik- 
ing off Execution-proceedings— Question of nature 
of possession in claim suit. B instituted a suit in 
the Subordinate Judge’s Court, Cuttack, on the 
27th of November 1887, against R for possession of 
the Dakhin Paresh Muth at Puri, with the proper- 
ties appertaining thereto, and obtained a decree 
on the 29th April 1889. Execution having been 
applied for by B, it was stayed, pending the appeal 
to the High Court, upon R giving security. The 
decree of "the Subordinate Judge’s Court was set 
aside by the High Court, but restored by the 
Privy Council, anti B was put in possession of the 
Muth with its properties in execution of the last- 
mentioned decree between the 23rd of April and 
the 3rd of June 1895. Subsequent to the institution 
of the above suit, K instituted a suit for recovery 
of a certain sum of money against R and obtained 
a decree, and in execution thereof caused the 
.attachment of the immoveable properties now T ip 
dispute on the 18th September 1890, and the appli- 
. cation was dismised for default, and subsequently, 
after the institution and dismissal of various 
proceedings in execution, an order for sale of the 
properties attached on the 18th of September 1890 
was applied for and obtained by K on the 15th of 
.April 1895 ; B then put in his claim on the 23rd 
of May 1895, and it was disallowed on the 9th of 
September following. B moved the High Court 
under s. 15 of the Charter Act (24 & 25 Viet., c. 104) 
and s. 622, Civil Procedure Code. Held, that 
the striking an execution-proceeding off the file is 
an act which may admit of different interpretations 
according to the circumstances under which it is 
done, and no general rule can be laid down which 
would govern all cases of that kind ; but having 
regard to the circumstances of the present case, 
viz., that the Court below had no opportunity 
of considering the circumstances under which the 
several execution- proceedings were dismissed, it 
could not be held that there was no subsisting 
attachment, and that the order of the Court below 
was bad in law. Held, further, that the lower Court 
was wrong in holding that the decree obtained 
by B in the Subordinate Judge’s Court did not show 
that he had an interest in the attached property 
■merely because it was not final, but had been appealed 


CLAIM TO ATTACHED PBOPEBTY — 

contd. 

against. To reconcile s. 279, Civil Procedure Code, 
with ss. 280 and 281, the words “ some interest 
must be taken to imply such interest as would make 
the possession of the judgment-debtor possession 
not on his own account but on account of, or in 
trust for, the claimant. Held, also, that it cannot be 
said that the properties in dispute which were 
admittedly in the possession of the judgment- 
debtor at the date of the attachment were in his 
possession, not as his own property, but on account 
of the claimant, although the claimant obtained 
a decree against him, and execution of such 
decree was stayed upon his giving security. In 
the sections relating to claims to attached pro- 
perty, what the Code'" of Civil Procedure provides 
is a summary investigation into the question of 
possession, and the question of title is required to 
be gone into only so far as it may be necessary to 
determine whether the person in possession holds 
such possession as agent of, or as trustee for, another. 
Having regard to the facts that K, the creditor, 
brought her suit after the institution of the suit 
by B, the claimant, and also that the money covered 
by Ks decree was borrowed by R for the purpose 
of paying Government revenue due on account of 
the properties of the muth, the questions that arise 
are — whether the doctrine of Us pendens applies and 
whether the decree-holder can succeed upon the 
principle that a debt contracted for legal necessity 
by a mohunt de facto is recoverable from the en- 
dorsed property in the hands of the mohunt de 
jure ? These questions do not come within the 
scope of an investigation under the provisions of 
the Code of Civil Procedure relating to claims to 
attached property. Bhagwan Ramantjj Das v. 
Khetttj Moni Dassi . . 1 C. W. 1. 017 

53. - Co-lieirs — Execution of decree — 

Civil Procedure Code, s. 283 — Decree against one only 
of several co-heirs of deceased debtor — Transf er by 
judgment-debtor of property belonging to himself 
and co-heirs — Plea of jus tertii raised by trans- 
ferees. The plaintiff obtained a money decree, for 
a debt due by a deceased Mahomedan, against one 
only of several heirs of the deceased. In execution 
of this decree, an attachment w T as made of certain 
immovable property formerly of the original debtor ; 
but prior to such attachment the judgment-debtor 
had by an oral agreement transferred such property 
to other persons and put them in possession. Held , 
that it was open to the transferees in possession to 
raise the defence which their transferor could have 
raised, namely, that only the rights and interests 
of the judgment-debtor himself were liable to 
attachment and sale in execution of the decree, 
and not the rights and interests of the co-heirs of 
the judgment-debtor. Jafri Regain v. Amir 
Muhammad Khan , 1. L. R. 7 AIL 822 ; Nathmal 
Das v. Tajcimmul Husain, I. L. R. 7 All. 36 ; and 
Seth Chand Mctl v. Durgci Dei , /. L. R. 12 All. 313 , 
referred to. Daixu Mal v. Hart Das (1901) 

I. L. B. 23 All. 263 

54. Interest — Civil Procedure Code 

(Act XIV of 1882), ss. 278 , 279, 282— Claim petition 
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— -* 4 Some interest ” in property attached — Order dis- 
missing clam by mortgagees — Letters Patent , Art . 15 
~-~ H Judgment” — -Appeal. An order passed by a 
Judge sitting on the Original Side of the High Court 
dismissing a claim preferred under ss. 278 and 2S2 
of the Code of Civil Procedure by the mortgagees of 
immovable property which has been attached 
in execution of a decree, is subject to appeal. Art. 
15 of the Letters Patent is not restricted by ss. 
588 and 591 of the Code of Civil Procedure. Four 
persons lent money on mortgage, the deed, with 
the consent of all, being prepared in favour of one 
of them alone. It, however, specified the amount 
that each had advanced, and provided that, 
if the nominal mortgagee should receive any instal- 
ments from the mortgagors, the same should be 
distributed between all the four mortgagees accord- 
ing to the amounts advanced by them. The 
nominal mortgagee died, leaving a will appointing 
executors, who had not, however, taken out 
probate. A judgment-creditor of the mortgagors 
then caused the property to he attached, where- 
upon the three other creditors filed a claim petition, 
asking that the attachment might be declared to 
be subject to the mortgage. Held , that the appli- 
cants were competent to prefer the claim and 
establish, within the meaning of s. 279 of the Code 
'some interest in” the property attached. If 
the nominal mortgagee was the agent of the appli- 
cants, they had a legal interest in the property 
attached, and if he was a trustee, they had a 
beneficial or equitable interest therein. A bene- 
ficial interest is as much an interest, within the 
meaning of s. 279, as a legal interest in the property 
attached. Sabhapathi Chetti v. Narayanan a mi 
Chetti (1901) . I. L. R. 25 Mad. 555 

55. Party — Civil Procedure Code 

(Act XIV of 1882), s. 283 — 4 4 Party against whom 
an order has been made” Plaintiff sued to re- 
cover possession of immovable property. The 
land in question had, on a previous occasion, 
been attached in execution of a decree against 
plaintiff, whereupon his younger brother, the 
present second defendant, had perferred a claim- 
petition^ on which an order was passed hol din g 
that plaintiff (then judgment-debtor) and second 
defendant (then claimant) were jointly entitled 
to the land. The claim was held to be good 
to the extent of a moiety of the land, which 
was accordingly released from attachment, 
the other moiety being ordered to be sold, the 
claimant’s claim thereto being rejected. Plaintiff 
satisfied the decree, and the property was not sold. 
He now sued to recover possession of it. Held, 
that having regard to the terms of the order in the 
claim proceedings, and to the fact that it had 
not been proved that plaintiff had actually received 
notice of them, plaintiff was not a party against 
whom an order had been made, within the mean- 
mg^of s. 283 of the Code of Civil Procedure, and 
that the order was not conclusive as against him. 
Hemtom Per engaryprom v. Tayanbarry Paramesh - j 


CLAIM TO ATTACHED PROPERTY— 

contd. 

waren Nambudri, 4 Mad . H. C. R. 472 , doubted, 
Moidin Ktttti v. Km? hi Ktjtti Alt ( 1902 ) 

I. L. R. 25 Mad. 721 


Possession — Civil Procedure 
of 1882), ss. 244, 278 


Code (Act XIV 
-—Claim — Appeal. Where property is attached 
in execution of a decree, and the judg- 
ment-debtor objects on the ground that al- 
though he is in possession of the same, such posses- 
sion is not on liis account but on account of two 
idols (or Hindu deities) and the property is debuttur 9 
and he has no personal right in it : Held, that the 
objection does not fall under the provisions of s. 
244, Civil Procedure Code, but it is a claim under 
s. 278, and no appeal lies against an order passed 
m such a case. Rajrup Singh v. Ram Golam Roy , 
I. L. R. 16 Calc. 1 ; Punchanun Bundopadhya v. 
Rdbia Bibi, I. L. R. 17 Calc. 711 ; Govind v. 
Gangaji, 1. L. R. 23 Bom. 246 ; Shankar Dial v. 
Amir, I. L. R. 2 All. 752; Nathmal Das v. 
Tajammul Husain, 1. L. R.7 All. 36; Roop Ball 
Dass v. Bekani Meah, I. L. R. 15 Calc. 437 ; and 
Mangey a v. Hay at Saheb , I. L. R. 23 Bom. 237, 
referred to. Bhajahari Pal v. Ram Lvl XMs 
(1901) 6C.W.I.63 


~y — — ; Attachment — 

Claim Properly attached in possession of, and stand- 
ing in the name of, some person other limn the judg- 
ment-debtor — Civil Procedure Code (Act XIV of 
1882), ss. 278, 280. In an investigation under s. 280 
°f. the Civil Procedure Code, the Court has to deter- 
mine the question of possession merely, and cannot* 
go into the question of title with respect to the pro- 
perty taken in attachment. If the possession of the 
person holding the property be on his own account, 
the fact that the judgment-debtor may have a bene-- 
ficial interest or some title in it cannot be gone into. 
Hamid Bukhut Mozumdar v. Buktear Chand Mahto ,, 
I. L. R. 14 Calc. 617, and Sheoraj Nanddn Singh 
v. Gopal Suran Singh , I. L. R. 18 Calc. 290, fol- 
lowed. In a summary investigation under the 
above . section, the Court cannot hold merely on 
suspicion that the claim is untenable. Sreeman- 
Chunder Dey v. Gopal CJmnder Chukerbutty , 11 
Moo. I. A. 28, and Moonshee Boozloor Ruheem v. 
Shumsoonissa Begum, 11 Moo. 1. A. 551, referred 
to. Monmohhstey Dassee v. Radha Kristo Dass 
(1902) . . . I. L. R. 29 Cale. 543- 

58. _ Right to receive debt— Cw? 

Procedure Code (Act XIV of 1882), ss. 280 , 281 , 
283 — Property in the possession of a judgment- 
debtor Attachment of right to receive a debt — Specific 
Relief Act ( I of 1877), s. 42 — Consequential relief . 
First defendant had obtained a decree against 
second defendant, in execution of which he had 
attached and sold the second defendant’s right 
to collect rent payable to him in respect of certain 
properties by tenants for a certain year. A claim 
had been preferred by plaintiff, objecting to the 
said attachment on these grounds, under s. 278 of 7 
the Code of Civil Procedure, but had been rejected. 
Plaintiff now sued for a declaration that the- 
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CLAIM TO ATTACHED PROPERTY — 

concld. 

attachment and sale were invalid, on the grounds 
that the properties belonged to a certain mutt, and 
not to second defendant ; that second defendant 
had been manager of the mutt, but had been dis- 
missed, plaintiff replacing him ; and that the rents 
in question were not liable for the debts of second 
defendant. The plaintiff prayed for no relief con- 
sequential to the declaration. Held , that the 
attachment was of a debt in respect of which pro- 
hibitory orders had been issued under s. 268 of the 
Code of Civil Procedure ; that the attachment of a 
right to receive a debt is not properly capable of 
possession within the meaning of ss. 280 and 281 
of the Code of Civil Procedure ; and that the suit 
was therefore not one instituted under s. 283 to 
establish a right to attached property ; and that 
it had been properly dismissed. Mussamut Eam- 
butty Kooer v. Kamessur Pershad, 22 IF. E. 0. E. 
36, referred to. Basavayya v. Syed Abbas 
Saheb (1900) . I. L. R. 24 Mad. 20 

CLERK OE THE COTJBT. 

Functions of — Ministerial officer. 

It is not within the province of the Clerk of a 
Court to issue judicial orders on any subject. He is 
merely a ministerial officer of the Court, and any 
act which he is competent to perform must be of 
that character only, and therefore not one to be 
judicially dealt with or rescinded by the Court. 
Goshain Jag Roop Geek, v. Chingun Lall 

2 1ST. W. 46 

CLERK OE SMALL CAUSE COURT. 

See Principal and Surety — Liability 
of Surety . I. L. R. 1 All. 87 

CLIENT. 

authority of pleader to bind— 

See Pleader, Authority op, to bind 
Client . 

CLOG- ON THE EQUITY OE REDEMP- 
TION. 

See Mortgage . I. L. R. 31 All. 482 

CLUB. 

1. Expulsion of member by 

committee — Maxim , Audi alteram partem .” 
Q, having been expelled from a club by the com- 
mittee on the ground that he had published a certain 
pamphlet which was considered to be a libel by the 
committee, sued the members of the committee for 
damages and to have his name replaced on the list 
of members. It was proved that, in considering 
G’s conduct with reference to the publication of the 
pamphlet, the committee took into consideration 
certain letters which G had written to certain mem- 
bers of the committee, and that his expulsion was 
partly for printing the pamphlet and partly for 
writing the letters. Held , that, as the decision of 
the committee was arrived at bond fide , the Court 
had no right to decide whether the pamphlet was 


CLUB — concld. 

or was not a libel. Held, further, that, as G had 
no opportunity of defending himself on the charge 
of writing the letters, his expulsion was illegal. 
Gompertz v. Goldingham I. L. R. 9 Mad. 819 

2. Suit for price of goods sup- 

plied by club to a member — Eight of Suit — 
Secretary of Club. An action to recover the price 
of goods supplied to a member of a non-proprietary 
club or on his responsibility cannot be brought in 
the name of the secretary of the club. Michael v. 
Briggs . . . I. L. R. 14 Mad. 362 

3. — Liability of the secretary of 

a club in respect of a contract entered into 
for the benefit of the members of the club. 
Held , that the secretary of a club could not, unless 
he specially accepted a personal liability, be sued 
personally on a contract entered into on behalf of 
the members of the club by his predecessor in office; 
nor could the members of a club collectively be 
sued through their secretary as their representative. 
North-Western Provinces Club v. Sadullah 

I. L. R. 20 All. 497 

CO -ACCUSED. 

See Compounding Oppence. 

7 C. W. N. 17 6 

See Joinder op Charges. 

5 C. W. N. 294 

See Revision — Criminal Cases — Acquit- 
tals . 7C.W. N. 498, 711 

confession of, if evidence against 

the other accused — 

See Confession . I. L. R. 38 Calc. 446 , 

See Evidence Act, s. 30. 

13 C. W. N. 552 

COAL. 

See Lease . I. L. R. 83 Calc. 203 
COCAINE. 

See Bombay Abkari Act (Bom. Act V 
op 1878), ss. 3 (9), 43, and 62. 

I. L. R. 27 Bom. 551 
I. L. R. 33 Bom. 380 

CODE. 

essence of— 

See Bengal Tenancy Act (VIII of 1885), 
s. 5 (5) . .6 C. W. N. 825 

CODE NAPOLEON. 

See Private International Law. 

9 C. W. N. 394 

CO-DEEENDANT. 

See Inspection op Documents. 

I. L. R. 17 Bom. 384 
See Res Judicata — Parties — Co-defend- 
ants. 
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'CODICIL. 

See Peg bate — Of what Documents 
granted , I. L. R. 29 Calc. 311 
See Will— Form of will. 

I. L. R. 4 Calc. 721 

CODIFIED LAW. 

See Contract . I. L. R. 36 Calc. 354 
— object of — 

See Statutes, construction of. 

I. L, R. 23 Calc. 563 
L. R. 23 I. A. 18 

COERCION. 

See Accomplice . I. L. R. 14 Bom. 115 
See Contract Act (IX of 1872). 

I. L. R. 32 Bom. 37 

See Contract Act, ss. .15 and 16. 

I. L. S. 13 Mad. 214 

See Contract Act, s. 25. 

I. L. R. 4 All. 352 

See Duress. 

COGNIZANCE. 

See Criminal Court. 

I. L. R. 32 Calc. 783 

See Criminal Procedure Code, 1898, 
ss. 190 to 199. 

COGNIZANCE OF OFFENCE. 

— — — _ — — — . — . — ~ — Appellate Court can 
itself try the offender— Cognizance in such cases 
under s. 190 (b) and not 190 ( c)—S . 423 (1) (6) of 
the Code of Criminal Procedure ought to be read with 
s. 528 of the Code. The provisions of s. 423 (1) (5) 
do not preclude an Appellate Court when it reverses 
the finding and sentence under appeal, from trying 
the offender itself, if the offence is one ordinarily 
triable by it. In such cases the Appellate Court 
takes cognizance under s. 190 (b) and not s. 190 (c). 
Emperor v. Manikka Gbamant (1906). 

J. L. R. 30 Mad. 228 

COHABITATION. 

agreement in consideration of— 

See Contract Act, s. 23 — Illegal 
Contract — Generally. 

I. L. R. 2 All. 433 
I. L. R. 6 All. 313 
L. R. 11 1. A. 44 
I. L. R. 1 All. 478 
See Contract Act, s. 25. 

I. L. R. 3 All. 787 
See Marriage . I. L. R. 35 Calc. 232 

CO-HEIR. 

liability of— 

See Contribution. 

I. L. R. 30 Mad. 528 

COIN. 

See Counterfeiting Coin. 

. See Gambling . I. L. R. 6 Bom. 19 
I. L. R. 16 Bom. 283 
5 C W. N. 503 


COIN — concld . 

certain coin not legal tender— 

See Stolen Property— Disposal of, by 
the Court. . I. L. R. 25 Bom. 702 

— — Penal Code ( Act XLV 

of 1860), s. 230 ’-Uttering false Coin— Cheating. 
A gold mohar of the reign of Shahjahan cannot 
be deemed to be “ coin 55 within the meaning of 
s. 230 of the Indian Penal Code as it is not used 
for the time being as money. Regina v. Rapu 
Yadav, 11 Bom. H. C. 172, followed. Queen v. 
Kunj Beharee , 5 All. H. C. 182, distinguished. 
Emperor v. Khushali (1906) 

I. L. R. 29 All. 141 

COINAGE AND PAPER CURRENCY 
ACT (XXII OF 1899). 


See Legal Tender. 

I. L. R. 34 Gale. 305 

CO-LESSORS. 


See ‘ k ‘ Hindu Law 5 ’ 

I. L. R. 32 Mad. 88 

COLLECTOR. 

See Appeal — Measurement of Lands. 


See Bengal Drainage Act, s. 44. 

8 C. W. N. 669 

See Execution of Decree — Decrees 
under Bent Law. 

See Execution of Decree — Execution 
by Collector. 

See False Evidence — Generally., 

I. L. R. 27 Calc. 820 

See Landlord and Tenant. 

I. L. R. 27 Mad. 291 
8 C. W. N. 545 

See Land Acquisition Act (I of 1894), 
s. 3, cl. (c) . I. L. R. 33 Calc. 396 

See Madras Boundary Act, ss. 21, 25, 28* 

I. L. R. 12 Mad. 1 

See Madras Regulation VII of 1817. 

8 C. W. N. 545 

See Mamlatdars Courts Act. 

I. L. R. 31 Bom. 86 

See Measurement of Lands. 

See Parties — Parties to Suits — Gov- 
ernment. 

See Partition. 

See Public Demands Recovery Act. 

See Res Judicata — Competent Court 
— Revenue Courts. 

See Revenue Sale Law, s. 58. 

I. L. R. 31 Calc. 393 


See Forfeiture I. L. R. 35 Calc. 807 
COLLATERAL SUCCESSION— 


ss. 2, 3 — 


( 20S7 ) 


DIGEST OE CASES. 


( 2038 ) 



COLLECT'D n—zontd. 


COLLECTOR — contd. 


See Sanction for Prosecution — 'Where 

SANCTION IS NECESSARY OR OTHERWISE. 

I. L. B. 17 Calc. 872 

as agent of Court of Wards. 

See Pleader — Appointment and Ap- 
pearance . X. L. R. 15 Mad. 135 | 

application by, where not party 

to suit. 

See Pauper Suit — Suits. 

I. L. R. 15. Bom. 77 

acquisition of land by — 

See Land Acquisition Act (1 of 1894). 

I. L. R. 30 Calc. 30 

certificate of— 

See Bengal Tenancy Act, s. 84. 

I. L. R. 18 Calc. 271 

See Hereditary Offices Act, s. 10. 

See Jurisdiction of Civil Court — Rent 
and Revenue Suits, Bombay. 

I.L. R. 18 Bom. 525 

See Pensions Act, ss. 3, 6. 

I. L. R. 25 All. 73 

duty of, when applying for in- 
quiry into value of assets for probate or 
administration— 

See Court-fees Act (VII of 1870), s. 19H. 

0 C. W. hT. 898 

jurisdiction of— 

See Jurisdiction of Civil Court — Reve- 
nue Courts — Orders of Revenue 
Courts. 

See Jurisdiction of Revenue Courts. 

- V - jurisdiction of, to hear appeal— 

See Grant — Power to grant. 

X. L. R. 26 Mad. 742 

order of— 

See Jurisdiction of Civil Court— Reve- 
nue Courts— Orders of Revenue 
Courts. 

See Rules made under Acts. 

I. L. R. 12 All. 564 
X. L. R. 15 Bom. 322 

, partition by — 

See Partition . I. L. R. 36 Calc. 726 

power of— 

See Court of Wards. 

See Sale in Execution of Decree — 
Re-sales. 

See Sanction for Prosecution — Power 
to grant Sanction . 7 Bom. Cr. 64 
I. L. R. 2 All. 538 
X. L. B. 10 All. 582 
X. Xj. R. 19 All. 121 


— - power of— concld. 

See Village Chowiudars Act, ss. 48 
AND 64 . X. L. R. 21 Calc. 626 

reference by — 

See Bombay Civil Courts Act, s. 16.1 
X. L R. 16 Bom, 277 

See Land Acquisition Act. 

X. L. R. 7 All. 817 
X. L. R. 19 All. 339 

See Practice — Civil Cases — Reference 
to High Court. 

X. L. E. 14 Bom. 371 
X. L. R. 21 Bom. 806 

See Stamp Act, 1879, s. 50. 

X. XL R. 15 Mad. 259 

sanction of— 

See Madras Abkari Act, s. 24. 

X. Xj. B, 26 Mad. 430 

of sea customs, Madras. 

See Judicial Officers, liability of. 

I. L. R. 1 Mad. 89 

X. Duty of Collector — Sale ly 

Government through Collector — Giving possession to 
purchaser. When a Collector by order of the Board 
of Revenue sells a khas mehal as of a specified area 
and jumma, and borne on the towji under a certain 
number and name, it is the duty of the Collector to 
point out and give possession of that which he has 
professed to sell. Watson & Co. v. Shurnomoyee 

9 W. R. 259 

2. — Position and duties 

in executing decree of Civil Court — Civil Procedure 
Code , 1SS2, ss. 320-325 — Execution of decree — Decree 
transferred to the Collector for execution — Col- 
lector's duties and potcers in execution — Civil Court's 
jurisdiction to revise Collector's proceedings in execu- 
tion. A decree was transferred to the Collector for 
execution. The Mamlatdar under the orders of the 
Collector put up for sale certain immove- 
able property belonging to the judgment- 
debtors. The sale was confirmed by the 
Mamlatdar with the sanction of the Collector. 
Some time afterwards the auction-purchaser 
applied to the Collector for a certificate of sale, 
but the Collector refused the certificate and set 
aside the sale on the ground that the purchaser 
was a relative of the decree-holder and had 
really purchased the property on his behalf with- 
out the permission of the Court. Against this 
proceeding of the Collector the purchaser made 
an application, first to the Subordinate Judge who 
had transferred the decree to the Collector for exe- 
cution, and then to the District Court. But both 
Courts declined to entertain his application on the 
ground of want of jurisdiction. Held, on an appli- 
cation to the High Court, that the Subordinate Judge 
had jurisdction to deal with the application and to 
revise the Collector’s proceedings in execution. Held, 
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also, tjiat the Collector, having through his sub- 
ordinate put up for sale the judgment-debtor’s pro- 
perty and confirmed the sale, had in that way com- 
pletely executed the decree so far as he could, and 
was so far functus officio . His duty was to make a 
return to the Court of what he had done. After con- 
firmation of the sale, he could not set it aside. Per 
West, J. — The Collector, like the Nazir in India, is a 
ministerial officer when he executes a decree. He, 
like the Nazir, must carry out the decree of a Civil 
Court in general subjection to the judicial direction 
of the Court on whose authority the coercive power 
exercised by him rests, and which alone can deal judi- 
cially with the questions that arise in execution. 
His proceedings and orders are subject accordingly 
to revision and correction on the application of a 
party aggrieved whenever he misconceives the decree 
or acts illegally in giving effect to it. He is limited 
strictly to the precise line of activity laid down for 
him in the Code and the orders under it; and in cases 
of error or doubt it is the Court that must determine 
whether he, as its ministerial officer, has or lias not 
transgressed his powers. Per Bird wood, J. — A sale 
made by a Collector under Ch. XIX of the Civil Pro- 
cedure Code is subject to confirmation by the Civil 
Court under s. 312. As soon as the Collector has ex- 
ercised or performed the power or duties conferred 
or imposed upon him by ss. 321 to 325 of the Code, 
he is fundus officio . If he has sold the property or 
re-sold it under the power given by cl. (c) of s. 325, he 
has completed the execution of the decree so far as he 
can legally complete it, and it is then his duty to re- 
transmit the decree to the Court, under rules pre- 
scribed in that behalf by Government under the 
second paragraph of s. 320. Where the property has 
been sold or re-sold, the sale or re-sale cannot be set 
aside by the Collector. Any application for setting 
it aside must be made to the Civil Court under s. 311 
and dealt with by it under s. 312 ; and if no appli- 
cation is made to the Court, the sale must be con- 
firmed by it under that section. Lalti Trie: am 
v. Bhavla Mathia . I. L. B. 11 Bom. 4 78 

See Keshabdeo v. Radha Prasad 

v I. L. B. 11 All. 94 

Madho Prasad v. Hansa Ktjar i 

I. L. B. 5 All. 314 

Nathu Mal v, Lachmi Naraxn 

I. L. B. 9 All. 43 

3. — — Civil Procedure 

Code, ss. 313, 320 — Transfer of execution of decree \ 
to Collector— Jurisdiction of Civil Courts to entertain 
application under s. 313 — Rules 'prescribed by Local ; 
Government under s. 320 — Notification No . 671 of 
1889, dated ihe 30th August. Held, that an applica- 
tion under s. 313 of the Civil Procedure Code by the 

t urchaser at a sale in execution of a decree, which 
^ ad been transferred for execution to the Collector 
in accordance with the rules prescribed by the 
Local Government, was entertainable by the Civil 
Courts, and the Collector had no jurisdiction, under 
the Code or under Notification No. 671 of 1880, to 
entertain it. Madho Prasad v. Hansa Kuar, I. L. 
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R. 5 All. 314, referred to. Nathu Mad v. Lachmi 
Naraist . . . I. li. B. 9 All. 43 

4. , Partition — Civil Procedure Code , 

1882 , s. 265— Execution — Decree for Partition ref er- 
red to Collector — Collector bound to partition and 
deliver over possession to several allottees under decree 

! — Practice. The duty of the Collector to whom a 
| decree has been referred under s. 265 of the Civil 
j Procedure Code (Act XIV of 1882) for partition, is 
j not confined to mere division of the lands decreed 
| to he divided, but includes the delivery of the 
! shares to their respective allottees. Parbhudas 
! Lakhmidas v. Shankaebhai 

I. L. B. 11 Bom. 062 

5. — — — ■ — — — - Civil Procedure 

j Code, 1882 , s. 265 — Execution of decree — Decree for 
\ Partition — Land Revenue Code (. Bombay Act V of 
| 1*79), s. 113 — Collector's power in executing partition 
j decree — Civil Court's jurisdiction to control Collet - 

I tor's action. Decrees in three separate suits for the 
; partition of a certain estate having been referred to 
! the Collector of Ratnagiri for execution under the 
Civil Procedure Code (Act XIV of 1882), s. 265, B 
and R (brothers of the first appellant), who were 
parties to the suits, objected to the Collector’s 
mode of partition, and applied to the Court to 
set aside the Collector’s scheme and to direct a 
fresh partition. The Subordinate Judge of Ven- 
| gurla granted the application and set aside the 
! partition ordered by the Collector. Against this 
| order F, who was plaintiff in one of the suits, ap- 
| pealed to the District Court, and in the appeal he 
made B alone the respondent. The District Court 
; reversed the order of the Subordinate Judge and 
upheld the order of the Collector. Thereupon B 
preferred a second appeal to the High Court against 
the decision of the District Court. To this appeal 
neither R nor his brother, the present appellant, 
were made parties. The High Court having con- 
firmed the decision of the District Court, proceedings' 
were taken to carry out the partition according to the 
Collector’s original scheme. The appellant objected 
on the ground that the Collector’s scheme had been 
set aside by the Subordinate Judge, and that he (the 
appellant) had not been a party to the proceedings 
in either of the Appellate Courts. He contended 
that he was therefore not bound by the decisions of 
the Appellate Courts, and that the order of the Subor- 
dinate Judge, setting aside the partition ordered by 
the Collector, was still in force so far as he was con- 
cerned. He therefore applied that the property 
should be divided in accordance with that order. His 
application was rejected by the Court of first instance 
as time-barred, inasmuch as more than a year had 
elapsed since the date of the order of the Subordinate 
Judge, and during that time the applicant had taken 
no steps to enforce the order. On appeal, the Acting 
District Judge confirmed the order of the lower 
Court, holding that the order of the Subordinate 
Judge was no longer in force, having been set aside 
by the High Court. On second appeal to the High 
Court : Held , that the appellant could not succeed 
in the present appeal, the object of which was to 
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revive the order of the Subordinate Judge. That 
order was one which the Subordinate Judge had no 
power to make. It involved taking the execution 
of the decree for partition out of the Collector’s 
hands into his own, in direct contradiction of the 
law. In case of partition of lands, s- 265 of the 
Civil Procedure Code (XIV of 1S82) and s. 113 of 
the Bombay Revenue Code (Bombay Act V of 1879) 
place the execution of the decree entirety in the 
Collector’s hands. This does not deprive the Court 
of judicial control of its decree, as, for instance, 
if it should appear to have been obtained by 
fraud or surprise ; but in the present case nothing 
of that kind was relied on. Nor was it as- 
serted that the Collector had acted in bad faith, or 
contravened the command of the Court, or transgres- 
sed the law. What was alleged was that he had 
made an objectionable partition. This was not a 
ground on which the Subordinate Judge could in- 
terfere. Dev Gopal Savant v. Vasudev Vithal 


Savant 

. I. L. B. 12 Bom. 371 

6. 

Execution of decree 


for Partition — Collector, power of, to refuse execution- 
ultra vires . The plaintiffs obtained a decree 
against the defendants for partition and possession 
of their share in the lands in the village of Kasai. 
That decree was sent for execution to the Collector. 
In the meantime, a revision survey had been intro- 
duced into the village, under 'which the designation 
of some of the lands directed to be partitioned was 
changed from khoti to dhara lands. The Collector 
proposed to partition them, as described by the sur- 
vey ; but the plaintiffs having declined the proposal, 
he refused to partition the lands, and returned un- 
executed the decree to the Court. On reference to 
the High Court : — Held, that the Collector had acted 
ultra vires . The plaintiffs were entitled to have the 
lands partitioned, quite independent of the result 
of the new survey as regards the character of the 
lands. The proposal of the Collector was virtually 
to contravene the command of the Court, which as a 
purely ministerial officer, it was not in his power to 
do either directly or indirectly. Ganoji Utekar 
v. Dhondu . . I. Xi. H 14 Bom 450 

7. — Partition — N. - W- 

P. Land Revenue Act (XIX of 1873), ss. 3, subs. 
(1), 107 — Wajib-ul-urz — Power of Collector on 
constituting a new mehal by partition to frame a fresh 
wajib-ul urz for such mehal. It is within the im- 
plied, though not within the specified, powers of a 
Collector while constituting new mehals by 
partition of a previously existing single mehal to 
frame a new wajib ul-urz for each of the new 
mehals so constituted. Kedar Nath v. Ram Dial 

I. L. S. 15 All. 410 

8. Power of Collector — Officer 

acting in two capacities-Criminal Procedure Code , 
1861, s. 168. A Collector who entertains a charge, 
under s. 108 of the Code of Criminal Procedure, of 
an offence against any Court or public servant, 
should not try the case himself as a Magistrate nor, 
unless under very exceptional circumstances, give 


evidence as a witness before himself as Magistrate. 
Queen v. Nehal Mahtee . 9 W. It, Ur, 13 

9. — Power to authorize 

Manager to sue — Beng. Act IV of 1870 , s. 11. Qucere: 
Whether, where the estate and effects of minors 
by an order of the Civil Court vested in the Collector, 
who appointed a manager under Act XL of I 
the Collector has power, under Bengal Act IV of 
IS70, s. 1 1, to give authority to the manager to bring 
a suit in the Civil Court. The point being a tech- 
nical one, and no substantial injury having been 
done, the High Court refused to interfere. In the 
matter of Kalee Doss Roy . 18 W. K. 466 

10. — Collector as 

Manager of a Minor's estate — Act XX of 1864, ss. 11 
and 15 — Officer of Government— Act XIV of 1869 , 
s. 32 — Jurisdiction. Ss. 11 and 15 of Act XX of 
1864, taken together, show that a Collector, when 
appointed to take charge of the estate of a minor, 
is so appointed in his capacity as Collector, and 
therefore as an officer of Government within the 
meaning of Act XIV of 1869, s. 32. Narsingrao 
Ramachandra v. Luxumanrao 

I. L. B. 1 Bom. 

11. Civil Procedure 

Code, 1882, s. 424 — Collector as Guardian of Ward- 
Notice in suit to recover money from estate of ward. 
In a suit to recover money due on a promissory note 
executed by the deceased zaminiar out of the 
estate of the deceased and of his son, the defendant, 
a minor under the Court of Wards, the Collector 
being appointed guardian ad litem of the defendant, 
pleaded that under s. 424 of the Code of Civil 
Procedure he was entitled to notice before suit, 
and the suit was dismissed on the ground of want 
of notice. Held on appeal, that s. 424 was not ap- 
plicable to the case. Anantharaman v. Ramasami 

I. L. B. 11 Mad. 371 

1% Civil Procedure 

Code, 1882 , s. 424 — Notice to Collector — Collector 
joined a party in respect of minor's property ad- 
ministered by him , to protect minor's title. The 
plaintiff sued as purchaser at a Court-sale of the 
interest of defendant No. T, to redeem and 
recover possession of the land in dispute, alleging 
that it had been mortgaged by defendant No. 1 
to defendant No. 2. Defendant No. 1 denied the 
mortgage, and that he had any title to the land, 
which he said belonged to JR,, and formed a part 
of R'q desmukhi vatan. R having died, leaving 
a minor widow, sued as defendant No. 4 in the 
suit, the estate was administered by the Collector. 
On the application of the minor’s personal guar- 
dians, the Collector was joined as a party. The 
Collector contended on the minor’ s behalf that the 
suit having been brought without notice to him 
as required by s. 424 of the Civil Procedure Code 
(Act XIV of 882), it was not maintainable. The 
District Judge was of opinion that notice was 
necessary. He therefore rejected the plaintiff’s 
claim, and ordered the sale to be set aside. On 
appeal by the xffaintiff to the High Court : — Held , 
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that notice under s. 424 of the Civil Procedure 
Code {Act XIV of 18S2) was not necessary. 
The Collector was made a party not in respect of 
any alleged illegal act by him, but on the appli- 
cation of the minor’s personal guardians, in order 
to protect the minor’s title as set up by the 
first defendant. Bhatj Balapa v. Naha 

I. L. R. 13 Bom. 343 


. Suit to cancel Pot- 


tali of Government Waste Land , issued by Collector- 
Power of Collector to cancel pottah granted by him — 
Standing order — Mistake , pottah granted by. The 
plaintiff, having obtained from the Revenue officers 
of the district a pottah of Government waste land, 
sued for the cancellation of a pottah for the same 
land, subsequently granted to other persons by 
the Collector, who considered that the issue of 
the plaintiffs pottah was not in accordance with 
the darkhast rules. Held , (i) that it w'as not com- 
petent to the Collector, even if the first pottah was 
granted by mistake, to issue the second pottah in 
supersession of that issued to plaintiff ; (ii) that it 
was competent to a Civil Court to pass a decree de- 
claring the second pottah null and void, and the 
plaintiff was entitled to such a decree. Kullappa 
Mails v. Ramanuja Chariyar , 4 Mad . 429, followed. 
Collector of Salem v. Rangappa 

I. Xj. B. 12 Mad. 404 


Power of Collec- 


tor as Agent to Court of Wards — Contract Act, s. 25, 
cl. 3 — Promise to pay a time-barred debt— Mad. Reg. 
V of 1804, s. 17. A Collector, as agent to the Court 
of Wards, has no authority to bind a ward of the 
Court of Wards by a promise under the Contract 
Act, s. 25, cl. (3), to pay a debt which is barred 
by limitation. Stjryaharayaha v. Narehdra 
Thatraz . . . I. L. R. 19 Mad. 255 


Civil Procedure 


Code, 18S2, ss. 295 and 320 — Execution of decree- 
power of Collector to deal with money realized through 
his Court in execution of a Civil Court's decree-Sale - 
proceeds, distribution of. Where a decree has been 
sent to the Collector for execution under s. 320 of 
the Code of Civil Procedure, he holds any money 
which may be realized in execution of such decree 
at the disposal of the Civil Court by which the decree 
has been sent to him for execution, and he is not 
competent to distribute by such money in contra- 
vention of an order from the Civil Court. Tapesri 
Lal v. Deokinandan- . I. I*. R. 16 All. 1 


16. _ 


Office of Kcizi- 


Hereditary office — Watan — Hereditary Offices Act 
(Bom. Act 111 of 1874), s. 9— Grant for public pur- 
poses— Resolution of Government— Possession, deli- 
very of. 1 he office of kazi is not an hereditary 
office, unless perhaps by special custom of the loca- 
lity. Where such a custom is not established, pro- 
perty attached to the office is not watan property, 
and the Collector has no power to make an order 
with respect to it under s. 9 of the Hereditary 
Offices Act (Bombay Act 111 of 1874). Jamal 
valad Ahmed v. Jamal valad Jallal, I . L. R. Bom. 
133, and Daudsha v. Ismalsha, 1. L. R. 3 Bom, 
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72, followed. A resolution of Government em- 
powering a Collector to levy full assessment from 
the person other than the grantee in possession of 
land granted for public service, does not authorize 
him to order the delivery of possession of the land 
to the grantee. Bara Kakaji Shet Shimpi v. 
Nassartjddih . . I. L. R. IB Bom. 103 

17. ~~ — Collector as Municipal 

Commissioner — District Magistrate — Act XI V of 
1869, s. 32 — Bom. Act VI of 1873 — Jurisdiction — 
Acts done in public capacity. Where the acts com- 
plained of by the plaintiff were committed by the 
Collector of a district, appointed Municipal Com- 
missioner under Act XXVI of 1850, s. 6, in his 
official capacity of District Magistrate, and before 1 
Bombay Act VI of 1873 came into force : Held, 
that the Municipal Commissioner was an officer of 
Government within the meaning of s. 32 of Act 
XIV of 1869, and ought to be sued in the Court 
of the District Judge and not in that of a Subor- 
dinate Judge. Quoere : Whether a suit under 
Bombay Act VI of 1873 must be commenced in 
the District Court. Gahgadhar Shivkarn v. 
Collector of Ahmednagar 

I. L. R. 1 Bom. 628 

18. — Decree for sale sent to Col- 

lector for execution — Power of Collector to vary 
decree — Responsibility of Collector to judgment-credi- 
tor- A Collector, to whom a decree for sale of mort- 
gaged property has been transferred for execution 
under s. 320 of the Civil Procedure Code, is limited 
to one of the three courses specified ins. 321, and 
may not depart from them ; much less may he do 
what the Court itself could not do in such a case — 
allow payment of the debt to be made by ins- 
talments. A Collector, to whom a decree has 
been so transferred for execution, acts ministerially, 
and, when he delegates his functions to an assis- 
tant or a mamiatdar, incurs a risk of having to 
answer in damages to the person who is by any 
error or mistake deprived of the fruits of his judg- •, 
ment ; and this risk attaches independently of 
malice or negligence. Mahadaji Kara xdi ear v. 
Hari D. ChiivSte . . I. L. R. 7 Bom. 332 

19. Order prohibiting receiving 

transit duties in British territory for 
Foreign State — Poiver of Collector. Held, that 
it was beyond the power of a Collector to issue an 
order prohibiting the receiving of transit duties for 
Holkar’s Government in British territory. Reg. 
v. Vxthal Lakshuman . . 5 Bom. Or. 13 

20. Modification of orders of 

Assistant Collector— M ad. Regs. IX of 1822 
and VII of 1828, s. 3 — Power of Collector. The 
authority of a Collector to modify, confirm, or re- 
verse the decision of the Head Assistant Collector 
under s. 3 of Regulation VII of 1828 is not confined 
to cases decided under Regulation IX of 1 822 only, 
and the decision of the Collector under Regulation 
VII of 1828 is final. Chttria Air ah v. Mahomed 
Fkxrttddin Saib . . , 2 Mad. 322 
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21 . 


Power to set aside 


decision wider Mad. Act VIII of 1S65. A Collector 
has no power to set aside the decision of a Head As- 
sistant Collector when the latter is exercising the 
powers conferred on a Collector by Madras Act VIII 
of 1865. Rajaram Lala v. Kaliappen 

5 Mad. 129 

22. , Objection to register and 

assess land transferred in accordance with 
Mad. Keg. XXV of 1802. A Collector is bound 
to register and sub-assess a portion of a zamindari 
transferred in accordance with the provisions of 
Regulation XXV of 1802, such transfer not being 
opposed to Hindu or Mahomedan law, or the 
existing; law. Ponnusamy Tevar v. Collector 
of Madura . . • * 3 Mad. 35 

23. Issue of summons to attend 

departmental enquiry— Mad. Act III of 1869. 
A Collector who, in order to draw up a report for 
the information of Government, holds a depart- 
mental enquiry into the conduct of a tahsiidar 
accused of extortion in the discharge of his execu- 
tive duties, is authorized, under the provisions of 
Madras Act III of 1869, to issue summonses for the 
attendance of persons whose evidence may appear 
to him necessary for the investigation. Srinivasa 
Ayaxgab v. Queen . I. L. K. 4 Mad. 393 

24 . Power of Collector to trans- 

fer suits under the Kent Recovery Act-^- 
Mad. Meg. VII of 1S28 . The Collector of a district 
is competent to transfer suits under the Rent Reco- 
very Act filed before an Assistant Collector in his 
district, to the file of any other Assistant Collector 
in the same district. Kailas anatha v. Tiruven- 
gada . . . I. Xi. K. 7 Mad. 420 

25. Reference to district pan- 

ehayet— Mad, Meg. XII of 1816— Village Panels 
ay ei— Power of Collector. A Collector cannot order 
a reference to a district panchayet under Regu- 
lation XII of 1816, unless there has been (i) an en- 
quiry as to whether the parties will submit to the 
•jurisdiction of a village panchayet ; (ii) an objection 
from either party to such reference, and a request 
in writing by one of the parties that the matter be 
referred to a district panchayet. Chikati v. Ped- 
dakimebi . • .X. L. K. 8 Mad. 509 


decision himself. Radhamadhub Ghose v. Khi- 
rudnauth Roy . . 1 Ind. Jnr. O. S. 84 


26. 


. Deputy Collector — Meference 


28. 


Suit under Beng.. 


Meg. 11 of 1819. A Deputy Collector has no juris- 
diction to try a suit under s. 30, Regulation II of 
1819, but should return the plaint, and refer the 
party to the Collector who has jurisdiction. 
Goureekant Banerjee v. Lall Mahomed 
Mollah .... W. E. F. B. 70 
Marsh. 205 : 2 Hay 107 


Rally Dass Banerjee 
Chugkerbutty 

29. 


Mutty Lall 
Marsh. 483 

Act XXII of 
1S72— -Act XIV of 1863, s. S — Collector in charge of 
sub-division . A Deputy Collector, who by virtue 
of Act XXII of 1872 must be deemed to have been 
a Deputy Collector in charge of a sub-division within 
the meaning of Act X of 1859 and Act XIV of 1863, 
and whose powers for the decision of suits were 
therefore the powers of a Collector, was transferred 
to the settlement department, and heard and deter- 
mined a suit under Act X of 1859 for enhancement 
of rent. Held, that his power continued in him 
notwithstanding his transfer, and that therefore he 
did not need to be re-invested under s. S of Act 
XIV of 1863. Girdharee v. Dilsookh Rai 

5 H. W. 221 


30. 


Deputy Collector 


of cases to Munsif — Mad. Meg. XII of IS 16 — Act 
Vll of 1S57. A Deputy Collector, invested by a 
Collector with all the powers of a Covenanted As- 
sistant, or with the special powers to determine 
claims under Regulation XIX of 1816, is com- 
petent to refer cases under that Regulation for dis- 
posal to a District Munsif. The authority must be 
delegated under s. 3, Act VII of 1857. Anony- 
mous . . . • .4 Mad. Ap. 1 

27. — Suit for Me sump- 

tion— Beng. Meg. II of 1819, s. 30. Under s. 30, 
Regulation II of 1819, a Deputy Collector, although 
authorized to put the case in such a state of prepa- 
ration as to facilitate the hearing and decision by 
the Collector, had no authority to pronounce a 


whether a “Court" under Land Acquisition Act— 
JudicialOfficer — Mevenue Court— Prosecution for false 
evidence — Criminal Procedure Code , 1898 , s. 476 — 
Penal Code, s . 193. The expression u the Court in 
the Land Acquisition Act does not include a Collec- 
tor, nor is there any authority given to the Collector 
to administer an oath or to require a verification. 
It is a false statement made under a verification 
that constitutes an offence under s. 193 of the Penal 
Code, not a verification on oath or solemn affirma- 
tion. The Deputy Collector _ acting under the Land 
Acquisition Act is not a judicial officer, he cannot 
properly be regarded as a Revenue Court within the 
terms of s. 476 of the Code of Criminal Procedure, 
his proceedings under the former Act are not regu- 
lated by the Code of Civil Procedure, nor is he right 
in requiring a petition put in before him to be veri- 
fied in accordance with that Code, so as to make any 
false statement punishable as per j ury . The Deputy 
Collector is not in a position to pass any final 
order in the matter of value of the land or the right 
to claim the price fixed ; a party dissatisfied can 
claim a reference to the Civil Court, whose duty it is 
to settle the matter in dispute judicially ; therefore, 
to subject parties who claimed the right to such a 
reference to a criminal prosecution, when the 
matters on which the Dex>uty Collector had formed 
an opinion as a Revenue Officer under the Land Ac- 
quisition Act must be submitted to the determina- 
tion of a Court, is obviously premature and impro- 
per, and is almost certain to operate very prejudi- 
cially towards them in the trial before the Civ 11 
Court of the same matter. Durga Das Rukhit v. 
Queen-Empress . . I. L. K. 27 Calc. 820 


COLLECTOR —contd. 
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COLLECTOR — contd. 


}■ COLLECTOR — concld. 


f 31 Deputy Collector not acting 

as Settlement Officer— Ac£ XXII of 1872- 
Act 1 of 1874 , ss . 7, 8. The provisions of s. 2 of 
Act XXII of 1872 applied only to suits in which the 
proceedings of Deputy Collectors were liable to be 
set aside for want of jurisdiction, and did not have 
the effect of reviving decrees passed by them which 
had been annulled in appeal, or of annulling the de- 
crees in appeal by which those decrees were annull- 
ed. Except in the cases of Deputy Collectors em- 
ployed in making or revising a settlement. Act I of 
1874 made no provision for the validation of decrees 
of Deputy Collectors set aside for want of jurisdic- 
tion, or for the invalidation of the decrees of the Ap- 
pellate Courts which annulled those decrees. Quaere : 
Whether the proviso to s. 8 of Act I of 1874, 
that the provisions of the section should not apply 
to any case in which the holder of a decree made by 
an officer employed in making or revising a settle- 
ment, and treated as invalid for want of authority 
in such officer, had, before the passing of the Act, ob- 
tained a decree in a competent Court in another suit 
on the same cause of action, would have applied to a 
fase where the holder of the decree brought another 
suit, the decree in which was against him. Jeewa 
Ram v. Iseee . . . 6 IX. W. 153 

32. Deputy Collector acting as 

Settlement Officer— Beg. IX of 1825 , ss. 5 and 
6. Any Deputy Collector, deputed and authorized 
under s. 6 of Regulation IX of 1825 to make an en- 
quiry, with the same powers and authority in regard 
to all lands held free of assessment and for the in- 
vestigation of all claims touching such lands as by 
8. 5 of the Regulation were vested in Collectors 
making settlements prescribed by Regulation VII 
of 1822, is justified in taking the initiative in cases 
in which the G overnment has no interest, as in plots 
under 50 bighas, with respect to which it has waived 
its right to resume in favour of the proprietor of the 
mehal. Bholan Misser v. Kanhiya Lal 

73X.W.302 

33. Transfer of ease to Assis- 

tant Collector to record evidence. A Collec- 
tor is incompetent to send a case to the Assistant 
Collector merely to record the evidence therein, and 
when this is done, all subsequent proceedings will be 
annulled. Zaib-oonnissa v. Adjoodhya Pershad 

2 IX. W. 98 

Bhowanee Dutt Singh v. Beer Singh 

2 IX. W. 196 

34. Offence against the Stamp 

Laws— Ad XVIII of 1869 , <?. 43. The Collector 
being primarily responsible for the prosecution of 
offences against the Stamp Acts of 1869 and 1879, 
should not himself try, as a Magistrate, a person 
accused of an offence against either of those Acts. 
Empress or India v. Deoki Hand an Lae 

I. L. R. 2 All. 806 

'35, — . — .'Agent of Court of Wards 

for disqualified proprietor— N.-W. P. Land 
Revenue Act (XIX of 1873), s* 204 — Public officer — 
Civil Procedure Code , 1877 , ss. 2 and 424. A Col- 


lector, when acting under s. 204 of Act XIX of 1873 
as the agent of the Court of Wards in respect of the 
estate of a disqualified person, is a public officer 
within the meaning of ss. 2 and 424 of Act X of 1877, 
and, consequently, when sued for acts done in that 
capacity, is entitled to the notice of suit required by 
the latter section. Collector of Bijnor v. Mtjntj- 
var . . . . I. L. R. 3 AIL 20 

36. Power ’ to set 

aside sale under s . 311, Civil Procedure Code , 1882 — 
Rules made by Bombay Government. Under the rules 
made by the Local Government of the Bombay 
Presidency, a Collector has not the power of the 
Court, under s. 311 of the Civil Procedure Code, to 
set aside a sale. Narayan v. Rasulkhan 

I. L. B. 23 Rom. 531 

37. — Power of Collector — Refer- 

ence by Collector- Jurisdiction of District Court- 
Land Acquisition Act, s. 55. A Collector is not 
competent to refer, nor a District Judge to decide, 
any question arising under the Land Acquisition 
Act, s. 55. Ramalaksami v. Colleclor of Kistna 

I. L. R. 16 Mad. 321 

38. — . — — Execution of 

decree — Partition by Collector— Objections to Ike 
partition — Court’s jurisdiction to hear the objections. 
Where a decree is sent to the Collector 
for execution under g. 265 of the Civil 
Procedure Code (Act XIV of 1882) and the Collec- 
tor contravenes the decretal command of the Court 
or otherwise acts ultra vires, his action is subject 
to the control and correction of the Court, which 
passed the decree and sent it to him for execution. 
Dev Gopal v. Vasudev , I. L. R. 12 Bom. 371, and 
Ganoji-v. Dhondu , I. L. R. 14 Bom. 450, followed. 
PURTJSHOTTAM BHASKAR V. BaLKRISHNA PaNDU- 

rang (1904) . . I. L. R. 28 Bom. 238 

COLLECTOR OP CUSTOMS. 

— — Power of — Counterfeit 

Trade-mark — False Trade description — Sea Customs 
Act (VII of 1878), ss. 18, 19 A — Merchandise Marks 
Act (IV of 1889), ss. 10, 11 — Indian Penal Code 
(Act XLV of 1860), ss. 28, 480. It is the duty of 
the Collector of Customs as representing the Gov- 
ernment to stop from being brought into British 
India, goods coming within the specification men- 
tioned in s. 18 of the Sea Customs Act, 1878, as 
amended by the Merchandise Marks Act, 1889* 
inter alia , goods having applied thereto a coun- 
terfeit trade-mark within the meaning of the Indian 
Penal Code, or a false trade- description within the 
meaning of the Indian Merchandise Marks Act, 1889. 
The Collector has power to detain such goods 
although no regulations have been framed by tbe 
Governor-General in Council under s. 19 A (2) of tbe 
Sea Customs Act, 1878, as amended by the Mer- 
chandise Marks Act, 1889. JXemi : Ohand : #. , : 

Secretary of State for India 

I. L. R. 34 Calc. 511 
COLLECTOR OP 24-PAR GA2XAS. 

See Notice, service of. 

I. L. K„ 35 Calc. 286 
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Public Demands Reco- 
very Act ( Beng . I of 1895)— Sale of immoveable 
property — Certificate Officer. The Collector of the 
24-Parganas is ex-officio Collector of Calcutta. 
He may, in his capacity of Certificate Officer, sell 
immoveable property in Calcutta under the Public 
Demands Recovery Act (Beng. I of 1895). Hari 
Charan Singh v. Chandra Kumar Dey (1907) 

I. L. R. 34 Calc. 787 


COLLISION. 

See Accident. 

See Jurisdiction — Admiralty and Vice- 
Admiralty Jurisdiction. 

10 Bom. 110 
1 Hyde 275 
4 Bom. O. C. 149 

See Penal Code, s. 304 A. 

8 C. W. N. 045 

See Railways Act, s. 101 

8 C. W. N. 045 

See Ship . I. L. R. 31 Calc. 36 

See Shipping Law — Collision. 

damage done to ship by— 

See Limitation Act, 1877, Sch. II, Art. 

36 . . I, L. R. 11 Bom. 133 

Railways Act (IX of 

2890), s. 101 — Negligence — Omission to take down 
line-clear signal. Where in consequence of the 
omission of a Station Master to take down the 
line-clear signal, a mixed train was run into the 
station and a collision took place in which one 
waggon was derailed, but as the train was moving 
slowly no person was injured : Held , that the 
omission on the part of the Station Master consti- 
tuted an offence under s. 101 of the Indian Rail- 
ways Act. The Queen v. Manphool , 5 All. H. C. 
240 (By. Cas. 710), distinguished. Joy Gopal 
Banerjee v. Emperor (1906) . 11 C. W.N, 173 


COLLUSION. 

See Divorce . I. L. R. 30 Calc. 874 

See Divorce Act, s. 13. 

I. L. R. 11 Calc. 651 

See Fraud. 

See Insolvency Act, s. 9. 

I. L. R s 21 Bom. 205 

See Onus oe Proof — Mortgage. 

5 C. W. N. 403 

See Specific Relief Act, s. 9. 

0 C. W. N. 010 

COLONIAL COURTS OF ADMIRALTY 
ACT, 1890 (53 & 54 Viet., e. 27). 

See Admiralty or Vice- Admiralty Ju- 
risdiction . I. L. R. 29 Calc. 402 


COLOURABLE IMITATION, 

See Trade-mark, 

I. L. R. 34 Calc. 495 

COMBINATION. 

of bidders— 

See Pkato . . 13 C. W, N. 87 

COMMENCEMENT OP ACT. 

issue of orders before— 

See Bengal Irrigation Act, ss. 1, 6. 

I. L. R. 28 Gale. 487 

COMMENSALXTY. 

See Hindu Law I. L. R. 31 Gale. 202 


COMMISSION. 

1. Civil Cases . 

2. Criminal Cases 


Col. 

2051 

2059 


See Civil Procedure Code, 1882, ss. 
383 to 400. 

See Practice . I. L. R. 32 Bom. 441 
See Privy Council I. L. R. 32 Calc. 1 
See Probate . I. L. R. 31 Cale. 028 
See Receiver . I. L, R. 15 Mad. 233 

criminal eases — 

See Nepal . ,7C. W. M. 035 

evidence taken on — 

See Civil Procedure Code, s. 390. 

13 C. W. N. 525 

— exclusion of evidence taken on— 


See Hindu Law — Adoption — Evidence 
. of Adoption . I, L. R. 30 Cale. 999 

— to ameen to fix mesne profits — 

See Court Fees Act, s. 20. 

I. L. R. 17 Calc. 281 

to examine witness — 

See Insolvency Act (Indian). 

I. L. R. 38 Bom. 402 

— to executor — 

See Executor . I. L„ R. 22 Calc. 14 

See Mahomedan Law — Will. 

I. L. R. 25 Cale. 9 

to make partition— 


mg- 


See Partition — Miscellaneous Cases. 

5 C. W. N. 128 

to mooktears s practice of giv- 


See Pleader— Removal, Suspension, and 
Dismissal of . 11 B. L. R. 312 
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to Official Assignee— 


See Insolvency Act, s. 19. 

I. L. B. 8 Mad. 79 
I. Is. XL. 13 Calc. 66 


to take evidence— 


See Appellate Court — Errors affect- 
1 , ing or not Merits of Case. 

1. 1*. It. 25 Calc. 807 
2 C. W. N. 566 

See Evidence — Civil Cases— Secondary 
Evidence — Non-production for 
other Causes. 

I. L. B. 9 Calc. 939 

See Pardanashin Women. 

I. Xj. XL. 4 Calc. 20 : 3 C. L. XL. 93 
18 W. XL. 230 
I. Xi. XL. 26 Calc. 850, 551 note 
3 C. W. N. 750, 751, 753 
See Practice — Civil Cases— Commis- 
sion . .X. Xi. XL. 23 Calc. 404 

I. Is. XL. 30 Calc. 934 

on sale of mortgaged property— 


See Official Assignee. 

X. Xi. BJ36 Calc. 990 

order disallowing, to Adminis- 


Practice . A commission for the examination of 
witnesses will be issued, even though the cause is 
entered upon the peremptory board of the day, 
if the issuing of such commission is not calculated 
to prejudice the defendants, or to subject them to 
loss or inconvenience. Janssen v. Dundas 

1 Hyde 269 

2. — -Witness out of jurisdiction— 

Pxmer of granting Commission to examine a Party 
$o suit, A commission will be granted merely as a 
matter of course to examine a material witness who 
‘is out of the jurisdiction of the Court, if the witness 


COMMISSION - — contd. 

1. CIVIL CASES — contd. 

cannot be brought into Court by its ordinary process. 
But the commission will not be granted, at the ins- 
tance of either party, to enable him to give evidence 
himself under a commission, except under very 
strong circumstances indeed, such as where he is 
seriously ill. Doucett v. Wise 

1 Ind. Jur. N. S. 357 
Obligation to issue. As to 


trator General. 

See Letters Patent, High Court, gl. 15. 

I. L. B. 1 Mad. 148 

payment of— 

See Insolvency Act, s. 40. 

I. X*. XL. 14 Mad. 133 

_____ right to— 

See Broker , I. Xi. B. 20 Bom. 124 
rule as to rate of— 

See Administrator General’s Act, 1874, 
s. 27. V . I. 'Ii. B. 1 Mad. 148 

to trustees. 

See Will — Construction, 

I. X«. B. 24 Calc. 44 

1. CIVIL CASES. 

Case on peremptory board- 


the obligation on the Court to issue a commission, 
see per Ainslie, J., in. Haridas Baisakh v. 
Mozaam Hossein 

8 B. L. R. Ap. 16 : 15 W. B„ 477 

4. Non-resident witnesses — 

Civil Procedure Code , 1859, s. 175. The Court is 
invested with discretionary power to grant or to 
refuse applications made under s. 175, Act VIII of 
1859, for the examination by commission of wit- 
nesses resident more than 100 miles distant from 
Calcutta. Burney v. Eyre . 1 Hyde 68 

5. Commission to examine wit- 

nesses — Grounds for granting Commission. 'A 
plaintiff applied under g. 640 of the Civil Procedure 
Code (Act XIV of 1882), for a commission to issue 
for the examination of three female witnesses (P 9 B 
and A) at the residence of one of them (P). The 
grounds upon which he based his application were 
the following : — (i) That P had lost her husband ten 
months previously and was in mourning ; that, 
according to Parsi usage, a widow observed 
mourning for two or three years, and during that 
time did not leave her house ; (ii) that B was fifty- 
eight years of age and sickly and physically unable 
to attend the Court ; (iii) that A was about to go up- 
country, and could not stay in Bombay until the 
hearing. Held, the circumstances alleged were 
not such as to justify the issue of a commission. 
Rustomji Framji v Banoobai 

I. Xi. B. 14 Bom. 584 


Application by a defendant 


(caveator) to examine witnesses on commis- 
| sion — Civil Procedure Code (Act XIV of 1882 }, 
| Ch. XXV — Practice. Where a defendant (caveator) 
j applied for the issue of a commission to examine 
i witnesses, the Judge, having regard to the circum- 
stances of the case and to the principles laid down 
j in Berdan v. Greenwoods , L. B. 20 Ch. D. 704, foot , - 
! note 3, refused the application. MowJl Dharam- 
sey v. Nemchand Naranji 

I. Xi. K. 23 Bom. 626 


Power of Deputy Collector, 


A Deputy Collector is competent to depute an offi- 
cer of his Court to take evidence on commission if 
the place where the witness is examined is within 
his jurisdiction. Ram Chand Mookerjee v. 
Kaminee Dabea . . . 10 W. B. 236 

8 


— — Examination of infant. The 
Court will not issue a commission for the examina- 
tion of an infant of tender years. In the matter 
of Beenodeeny Dossee 

2 Hyde 152 : Cor. 78 
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I. CIVIL CASES—coiOd. 

9. — Witness, servant of party 

applying — Civil Procedure Code, 1859, s. 175. 
An application for the issue of a commission under 
Act VIII of 1859, s. 175, should he supported by 
some reason other than the mere distance of place 
of residence of the witness. If the witness is a 
stranger, a commission will be right and reasonable, 
but not if he is a servant of the party applying. 
Amrith Nath Jha v. Dhunput Singh 

20 W. R. 253 

10. Notice to opposite party. 

The issue of a commission for the examination of an 
absent witness without notice to the opposite party, 
even if not illegal, is objectionable. Tarucenath 
Moqkerjee v. Gouree Churn Mookerjee 

3 W. R. 147 1 

11. Witnesses residing out of 

British territories. Where the application of a 
party to a suit to have the evidence of witnesses re- 
siding beyond the British territories taken under a 
commission failed, owing to circumstances beyond 
his control, a subsequent application to have other 
witnesses examined within the British territories 
ought to have been complied with. Mulluk Ali 
Shah v. Meher Banoo . 8 W. R. 448 

12. Commission to England to 

take evidence — Costs of such Commission — Party 
and party Taxation , principle of — Onus of proof in 
respect to item objected to — Production of Vouchers in 
case of commission to England — Costs of obtaining 
Transcript of evidence given and of perusing it — 
Allowances to Witnesses — Commissioner's Fees- 
Practice. Where, in a suit in India, a commission to 
take evidence has been issued to England, the bill of 
costs with respect to such commission is to be 
taxed by the Taxing Master of the Court in India, 
and not in England. It is to be taxed on the same 
scale and on the same principle as would be adopted 
in England, and, if the Taxing Master finds any 
difficulty, he must refer to England for information. 
Where an item is objected to in taxation, the 
Taxing Master should reconsider and review his 
taxation, and in doing so he should throw the 
onus of proof, as to the necessity of the item, 
upon such party as, having regard to its particular 
nature, he considers ought to bear it. As to the 
production of vouchers in case of commissions 
to England, no rule can be laid down. Upon objec- 
tions being brought in, it is in the discretion of the 
Taxing Master, either on his own motion or on the 
application of the party objecting, to require vouch- 
ers for, or further proof of, all or any of the items ob- 
jected to, and, failing the production of the vouchers 
or proof which he may require, to disallow the item. 
Quaere : Whether in taxation as between party and 
party the costs of obtaining a transcript of the evi- 
dence given and of perusing it ought to be allowed. 
Payments made to witnesses are discretionary allow- 
ances, and the Court is averse to review such allow- 
ances. The Court, in appointing a commissioner 
to take evidence in England, expects that the fees 
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of such commissioner will not exceed those which 
the Supreme Court in England would allow to a 
special examiner or commissioner acting in England 
under its orders. If the parties desire that higher 
fees should be allowed to the commissioner whom 
they name, they should obtain an order from the 
Judge appointing the commissioner. Goculbas 
Bulabdas Manufacturing Company v. Scott 
I. L. R. 15 Bom. 209 

13. . Examination under com- 

mission — Practice — Counsel. The examination of 
witnesses under a commission is of the same nature 
as an examination in open Court, and should be con- 
ducted by counsel and not by attorneys. The re- 
turn should show on the face of it that the oath was 
administered to the commissioner as well as to the 
interpreter. Pranerishna Chandra v. Bissonath 
Chandra . : ■ . 8 1. X*. R. Ap. 101 

14. : Examination de bene esse 

—Practice— Act VIII of 1859, ss. 175 , 179. A de 
bene esse examination of a witness about to leave the 
jurisdiction of the Court must be taken by the 
Court, unless the parties consent to the evidence 
being taken under a commission. Edwards v. 
Muller . . . . 5 B. I* R. 252 

15. - — Counsel . An ex- 

amination de bene esse, being on the same footing as 
the examination of a witness in a cause, can only be 
conducted bv counsel. Hoffman v. Eramjee 

Cor. 7 

16. Attendance of witnesses for 

examination. It is the duty of the party obtain- 
ing a commission for the examination of witnesses 
to take such steps as may be necessary to secure the 
attendance before the commissioner of the witnesses 
he desires to examine. Lekhbaj v. Palee Ram 

2N. W. 310 

17. .. ■' ■ Right of person not joining 

to cross-examine witnesses. A party who has 
not joined in a commission is entitled to cross-ex- 
amine the witnesses who are examined under the 
commission. Gregory v. Dooley Chund 

14 W. R. O. C. 17 

18. —...Commission issued without 

jurisdiction — Obligation to execute. _ A Magis- 
trate is not bound to execute a commission of a 
Small Cause Court, directing him^ to take the 
evidence of prisoners in jail, in a case in which none 
of the circumstances existed authorizing that Court 
to issue the commission. Gopal Chunder Sircar 
v . Kurnodhar Moochee . 7 W. R. 349 

19 Charge by judicial officer for 

executing commission — Commission from In- 
solvency Court — Taxation of Costs — Counsel's Fees — 
Practice. In the course of insolvency proceedings 
the Official Assignee obtained a rule nisi calling on 
one Dp alleged to have been gomastah to the insol- 
vent, to show cause why he should not hand over 
to the Official Assignee certain goods and moneys 
claimed as part of the insolvent’ estate. D applied 

3 S 2 


( 2056 ) 



( 2055 ) 

COMMISSION — contd. 

1. CIVIL CASES — contd. 

for and obtained a commission to issue to the Judge 
of Agra as commissioner to examine witnesses on 
his behalf, but the Judge of Agra refused to execute 
the commission without being paid his fees, which 
D accordingly paid. On the hearing of the rule, it 
was discharged with costs including costs of the 
commission. On the taxation of the bill of costs as 
between party and party, the taxing officer dis- 
allowed the sum paid to the Judge of Agra, and 
allowed certain fees and additional fees to the 
counsel for D. Exceptions were filed by both 
parties, and eventually the exceptions came on for 
argument. Held, that the Judge of Agra was not 
bound to execute a commission issuing from the 
Insolvent Court without making a charge for so 
doing ; the amount of the charge is in the discretion 
of the taxing officer. As to allowing fees to the 
counsel for D, the taxing officer should consider 
what was fair and reasonable, regard being had to 
the nature and circumstances of the case ,* they are 
not necessarily to be measured by the amount 
allowed by the Official Assignee for his counsel. In 
re Ghaseeram . . 12 B. L . R. Ap. 4 

20. — Fardanashin women — 

Costs. The Court will not order the costs of a 
commission to examine a defendant, who is a parda- 
nashin lady, to be paid by her, or order the estima- 
ted cost of the commission to be paid into Court, 
although the application for the commission is 
made by the lady herself. Monindrobhoosun 
Biswas v. Shoshee Biioosun Biswas 

I. L. R. 5 Calc. 866 

21. Difference between arbitra- 

tors and commissioners. Commissioners ap- 
pointed by the Court are officers of the Court, and 
act by a majority ; therefore, where two of the com- 
missioners were agreed : Held , that they had power 
to make a valid return of the commission, notwith- 
standing the dissent of the third. Rajendra 
Matilal v. Ramnarain Matilal 

3 B. 3L. R. Ap. 8 

22. Evidence taken on commis- 

sion, admissibility of —Act VIII of 1859, 
ss. 177, 176, and 179— Powers of High Court to issue 
■commission. A commission for the examination of 
a witness at Mandalay can only issue from the High 
Court. The consent of parties is not requisite to 
the admissibility of evidence taken under such com- 
missions, if the examination have been upon oath 
or affirmation. Aga Mahomed Jaeeer Teharani 
v. Nazirullah . . 2 B. L. R. A. C. 73 

10 W. R. 385 

23 Act VIII of 

1859 , s. 179 — Evidence on Record — Use by one party 
of evidence under a commission issued at the instance 
of another party . The evidence of the defendant 
taken under a commission was allowed to be read 
on the plaintiff’s behalf without the deposition 
being put in as part of the plaintiff’s case, as being 
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part of the record under s. 179, Act VIII of 1859. 
Dwarkanath Dijtt v. Gunga Dayi 

8 B. L. R. Ap. 102 

^ — Evidence iaken on 

Commission on behalf of Defendant— Right of Plaint - 

iff to refer to such evidence as part of record of suit 

Civil Procedure Code (Act XIV of 1882), ss. 389 and 
390 — Act VIII of 1859 , s. 179. Defendant examin- 
ed a witness on commission. The commission was 
returned to the Court. The plaintiff in opening his 
ease claimed the right to refer to the evidence taken 
on commission as part of the record of the suit. 
Defendant objected, contending that, if plaintiff 
read it, he must read it as his own evidence. Held, 
that the plaintiff was entitled to refer to the evid- 
ence as part of the record. Dwarkanath Dutt v. 
Gunga Dayi , 8 B. L. R. Ap. 102, followed. 
Nistarini Dassee v. Nundo Lal Bose 

I. Ii. R. 26 Calc. 591 


Evidence taken 


in absence of other side. That the evidence was 
given in the absence of the other side is not enough 
to^ make the deposition of a witness taken on com- 
mission inadmissible. Ram Chand Mookerjee v. 
Kaminee Dabia . . . 10 W. R. 236 

26. a Court may 

legally refuse to hear read in evidence the deposi- 
tion of a defendant taken by commission where 
there is no evidence to prove that the defendant 
was from sickness unable to attend personally at 
the time of the trial, and the Court declines to 
dispense with the proof of such circumstance. 
Prithee Bullubh Pal Sreechundum Mari 
Sultan v. Hara Dhun Shome 22 W. R. 331 

27. Documents attached’ 

to return of Commission. Documents attached to 
the return of a commission and identified with 
the documents referred to in the evidence, may 
be read at the hearing of the suit in which the 
comission issued, unless they have been objected to 
on being tendered in evidence before the commis- 
sioner. Objections to the admissibility of such 
documents cannot be taken at the hearing of the 
suit. Struthers v. Wheeler . 6C. L. R. 109 

28. : Foreign territory— Civil Pro- 

cedure Code (Act XIV of 1882), ss. 387, 399— Oaths 
Act (X of 1873), s. 13 — Evidence taken by Commis- 
sion, of foreign subject in foreign territory — Admis- 
sibility. Evidence of a foreign witness taken in , 
foreign territory outside the jurisdiction of this 
Court under a commission rightly issued under s. 
387 of the Civil Procedure Code, and executed in 
accordance with the provisions of s. 399 of the 
same, is admissible and s. 13 of the Oaths Act 
has no application. Kadambini Dassi v. Kumu- 
dini Dassi (1903) . . 7 C. W. NT. 806 

29. — — Refusal of admission to 

commissioner — Criminal Procedure Code (Act V 
of 1898), s. 467 — Examination on Commission — 
Notice of issue of commission to a party's pleader — 
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Civil Procedure Code {Act XIV of 1882), s. 40 
Service — Refusing admission to commission — Penal 
Code ( Act XLVof 1860) s. 174 , Proceedings . under. 
A commission was issued to take the deposition of 
the defendant in a civil suit, a lady. A notice 
of the commission was shown to the pleader 
of the lady and his signature taken there- 
upon ; the notice was not addressed to any 
particular person. On the day appointed for 
the commission, the doors of the lady's house were 
locked, and the commissioner was refused admit- 
tance, and consequently the commission could not 
be executed. Proceedings were thereupon insti- 
tuted against the lady under s. 174, Indian Penal 
•Code, Held, that such proceedings under s. 174, 
Indian Penal Code, were bad. And that, although 
notice to the pleader, if properly served, would be 
effectual for all purposes in relation to the civil 
suit, it could not render the party liable to 
punishment under s. 174, Indian Penal Code. And 
that the notice had not been properly served on 
the pleader. Held , also, that there is no authority to 
compel a person to allow a commission to be held in 
his house without his consent. Saraswati Debi v. 
Durga Churn Laha (1902) . @ C. W. N. 927 

30. Poiver of Courts 

to issue commission — Cases enumerated in 
sections exhaustive — Court may prevent abuse 
of its process. The present appellants obtained 
a decree against the late head of a 
mutt and in execution thereof attached certain gold 
and silver articles. The respondent, the present 
head of the mutt, who had been made a party to the 
execution proceedings as the representative of the 
■ deceased, contended that the attached articles -were 
not liable to be sold in execution of the decree as 
they were not assets of the deceased, but property 
belonging to the mutt. The appellants thereupon 
applied to the Subordinate Judge to summon the 
respondent, as a witness for the appellants. The 
respondent, who resided within the jurisdiction of 
the Court, then applied to the Subordinate Judge 
to take his evidence on commission stating that he 
■was unable, of his own personal knowledge, to give 
any evidence material to the questions at issue, and 
alleging that the appellants were insisting on his 
appearance in Court to put pressure upon him to 
relinquish or compromise his claim, as it was consi- 
dered derogatory to a person in his position to ap- 
pear in a Court as a witness. The Subordinate 
Judge refused to issue a commission. On a revision 
petition being filed, a single Judge of the High Court 
set aside the order of the Subordinate Judge and 
ordered the respondent to be examined on commis- 
sion. On an appeal being preferred under Art. 15 
of the Letters Patent : Held , that an appeal lay. 
Held, also, that the issue of commissions for the ex- 
amination of witnesses by the Courts of this coun- 
try is governed solely by the provisions of the Code 
of Civil Procedure, and s. 386 is exhaustive, and pro- 
vides for all the cases in which the Legislature intend- 
ed that it should be competent to a Court to issue 


COMMISSION — contd. 

1. CIVIL CASES — contd. 

a commission for the examination of witnesses re- 
sident within its jurisdiction. Held, further, that a 
litigant’s privilege of taking out summonses to wit- 
nesses is subject to the control of the tribunal wdiich 
is called upon to enforce their attendance, though 
such control will be exercised sparingly and only in 
exceptional cases. This control is an instance oi 
the authority of every Court of competent jurisdic- 
tion to prevent abuse of its process. In the present 
case the appellant’s application -was not bond fide , 
and the respondent’s attendance in Court was re- 
quired not for the purpose of obtaining material 
evidence, but from other motives, and the order for 
the issue of a commission was therefore rightly 
made. Veerabadean Chetty v. Nataraja 
Desilkar (1905) . . . . I. L. R. 28 Mad. 28 

: Sl„ .. — — — Evidence taken on 

Commission, when evidence in suit — Meaning of 
sc forming part of the record 99 in s. 389 of the Civil 
Procedure Code. Evidence taken on commission 
does not become evidence in the suit, until the 
same has been tendered and read as evidence in 
the suit by the party, on whose behalf it has been 
taken. Dwarha Nath v. Gunga Dayi, 8 B. L. R. 
102 Appendix ; Nistarini .v. N undo Lai , /• L. \ R. 
26 Calc. 591, dissented from. Kusum Kumari v. 
Satyci Ranjcin, 7 C. IT. A. 786, followed. Hemaxta 
Kumari v. Baxku Behari Sirdar (1905) 

9 C. W. N. 794 

32. : Evidence — -Evi- 

dence taken on Commission on behalf of the de- 
fendant — Right of the plaintiff to refer to such 
evidence — Civil Procedure Code (Act XIV of 1882) 
ss. 389, 390 — Practice. Regard being had to 
the provisions of ss. 389 and 390 of the Code 
of Civil Procedure (Act XIV of 1882) as also to 
the practice of the mofussil Courts, the deposi- 
tion of a purdanashin lady taken on commission, 
although not tendered by the party on whose be- 
half it was taken, is yet admissible in evidence and 
can be referred to by the other side as a part of the 
record of the case. Kusum Kumari Roy v. Saiya 
Ranjan Has, I. L. R. 30 Calc. 999, and Hemanta 
Kumari v. Banku Behari Sikdar, 9 C. W. N. 794, 
distinguished. Nistarini Dassee v. Nundo Lall 
Bose, 1, L. R. 26 Calc. 591 , and Dwarha Nath Duit, 
v. Gunga Dayi, 8 B. L. R. App. 102, referred to. 
Max Gobixda Chowdhuri v. Shashixdra Chan- 
dra Chowdhuri (1907) . I. L. R. 85 Calc. 28 

88. — -- — — - , Practice — Evi- 

dence taken on commission when evidence in 
suit — Practice on the Original Side of the 
High Court and the Mofussil Courts — When 
Court may grant time and adjourn hearing — Costs 
of Adjournment — Civil Procedure Code (Act XIV of 
1882), ss. 156, 389, 390. Where a commission was 
duly executed and returned together with the evi- 
dence taken under it to the Court which issued it 
and formed part of the record of the case under s. 
389 of the Civil Procedure Code (Act XIV of 1882), 
and where the circumstances mentioned in e, 390 
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of the Code, which would exclude the deposition 
from being read as evidence in the suit, do not 
exist : Held, that regard being had to the practice 
of the mofussil Courts, which is not only perfectly 
consistent but also in strict accordance with the 
provisions of the Civil Procedure Code, it is not 
necessary to tender the evidence taken on com- 
mission formally at a trial, to make it evidence in 
the case. Man Gobindo Chowdlmry v. Shashindra 
Chandra Chowdhuri , /. L. B. 35 Calc. 28, followed. 
Dwarka Nath Dutt v. Gunga Dayi , 8 B. L. B. App. 
102 : Nistarini Dassee v. Nundo Ball Bose , I. L. JR. 
26 Calc. 591 ; Kusum Kumari Boy v. Satya JRanjan 
Das, I . L. B. 30 Calc. 999, and Struthers v. Wheeler, 

6 0. L. B. 109, referred to. Where the Court made 
an order for adjournment conditional upon the im- 
mediate payment of costs : Held , that although s. 
156 of the Civil Procedure Code (Act XIV of 1882) 
gives the Court ample discretion as to the parti- | 
cular directions to be given in the matter of costs, j 
an order ought not to be made conditional upon I 
immediate payment of costs, without sufficient | 
opportunity” being given to the plaintiff to enable 
him to carry out the orders of the Court and to I 
produce his evidence. Dhanu Ram Mahto v. j 
Murli Mahto (1909) . I. h. R. 36 Gale. 566 I 

2. CRIMINAL CASES. I 

1. Evidence of Government 

servant ordered on service taken by com- 
mission previously to departure—#^/* 

Courts * Criminal Procedure Act (Nof 1875), s. 76. j 
Where a Government servant who had executed his j 
recognisance to appear and give evidence for the | 
prosecution at a criminal trial to take place in the j 
High Court of Bombay was subsequently ordered j 
to a distant station on the public service and could 
not, with due regard to the public interest, return 
Bombay in time for the trial : Held , on the applica- 
tion of Government, that his evidence might be j 
taken by commission before his departure from 
Bombay under the provisions of s. 76 of the High 
Courts’ Criminal Procedure Act (X of 1875). j 
Empress v. Bal Gangadhar Tilak 

I. E. R. 6 Bom. 285 j 

2 - Ground for refusing com- 

mission- — Prejudicing prisoner — High Courts' Cri - j 
mind Procedure Act (X of 1875), s. 76. The High 
Court refused to issue a commission In a criminal 
case on the ground that such a course would be un- 
satisfactory and dangerous to the interests of the 
prisoner. Empress v. Counsell 

I. L. R. 8 Gale. 896 


3. Pardanaskin $ woman — Ex- 

amination hy Commission — Personal appearance in 
Court— Criminal Procedure Code ( Act X of 1872), s. 
2330, Semhle : That in criminal cases pardanashin 
women are not of right exempted from personal j 
attendance at Court. Also that the word V ineon- ! 
venience 9 5 in s, 330 of the Criminal Procedure Code i 


(Act X of 1872) empowers the Courts to allow ex- 
amination by commission in criminal cases where a 
witness, according to the manners and customs of 
the country, ought not to appear in public. The 
complainant in a case of defamation, alleging that 
she was a pardanashin, applied to be examined by 
commission. Held, that the fact that she was a 
complainant-, and not merely a witness, materially 
altered her position as regards the question whether 
she ought not to be exempted from personal appear- 
ance in Court, and that, under the circumstances, 
she ought not to be examined by commission, but 
ought to attend personally to be examined in Court. 
Direction to the Magistrate to make such arrange- 
ments for the examination of the complainant in 
Court as should secure her privacy consistent with 
the recording of her evidence, according to law, in 
the presence of the accused. Witnesses in criminal 
cases should not be examined by commission except 
in extreme cases of delay, expense or inconvenience. 
In the matter of the petition of Farid-tjn-nissa 

I. Xi. R. 5 AIL 92 

4 


Criminal Proce- 
dure Code , 1882,s. 503 — Examination hy Commission 
— Personal appearance in Court. A. Hindu lady 
having been summoned as a witness on behalf of au 
accused, applied under s. 503 of the Code of Crimi- 
nal Procedure to be examined by commission on 
the ground ( inter alia) that she was a pardanashin, 
and that her enforced appearance in a Criminal 
Court would entail a forfeiture of her dignity and 
position in Hindu society. Held, that such appli- 
cation w'as properly made under the section,, and 
that under the circumstances of the case the order- 
prayed for could be made. In the matter of the 
peti tion of Din Tarini Debi 

I. L. R. 15 Calc. 775' 

5. i Examination of 


pardanashin lady — Code of Criminal Procedure 
{1882), ss. 6 , 7, 503 , 504, 505, 506 , and 507-Presi- 
dency Magistrate, power of. It is doubtful if a Presi- 
dency Magistrate in the Town of Calcutta has power 
to issue a commission, under ss. 503 to 507 of the 
Code of Criminal Procedure, to examine a witness 
residing within his own jurisdiction ; but there is 
nothing in the Code to prevent a Presidency Magis- 
trate examining a witness within his jurisdiction at 
some place other than the Court-house. Where a 
Presidency Magistrate refused, on the ground of 
want of jurisdiction, to grant a commission, for the- 
examination of a pardanashin lady, but offered to 
take her evidence in his Court when cleared for the 
purpose, or in his private room ; and she applied to 
the High Court for a commission being granted, or 
for such other order as they might deem proper,, 
the High Court, on revision, directed that, if the 
lady would take a house or suite of rooms not far 
from the Magistrate’s Court and pay all the costs 
which the Magistrate deemed reasonable and proper,, 
he should not enforce her attendance in Court, 
but examine her in the place so appointed, in the 
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COMMISSION — contd. 
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presence of the parties concerned and in the manner 
in which pardanashin ladies are ordinarily 
examined. Hem Coomabee Dassee v. Queen 
Empress , . . . I. L. R. 24 Calc. 551 

1 C. W. N. 838 

6. ~ — Grounds for granting com- 

mission — Inconvenience — * Expense . At the trial 
of a person for an offence under s. 411, Penal Code, 
the Court of Session, under s. 33 of the Evidence 
Act, used against the accused the evidence of the 
owner of the property in respect of which the ac- 
cused was charged and of his wife taken by com- 
mission during the enquiry, and the evidence of the 
servant of those persons taken at the enquiry, and 
also the evidence of the owner of the property taken 
during the trial under a commission issued by the 
Sessions Judge under s. 503 of the Criminal Proce- 
dure Code. The grounds upon which the Sessions 
Judge admitted the evidence taken during the en- 
quiry, were that the attendance of the witnesses 
could not be procured without an expense of R500, 
an amount which he considered unreasonable ; that 
the witnesses would be inconvenienced ; and that 
their 1 evidence did not concern the accused person- 
ally, having reference only to the identification of 
the property in respect of which the accused was 
charged. Held , that the Sessions Judge had im- 
properly admitted such evidence. Inconvenience 
to witnesses is no ground allowed under s. 33 of the 
Evidence Act, and the question of identification 
was a most material one, and the evidence of the wit- 
nesses in question was of the utmost moment, the 
whole case resting on it ; and as regards the ground 
of expense, it was impossible to consider the 
amount unreasonable, considering that the entire 
case rested on the evidence of those witnesses and 
that the accused had not cross-examined those 
whose evidence had been taken by commission, nor, 
looking at his position, could he arrange for their 
cross-examination. Held, that on these grounds 
the Sessions Judge was not justified in issuing a 
commission under s. 503 of the Orimina 1 Procedure 
Code. Queen Empress v. Burke 

I. L. R. 6 All. 224 

7. Application by prisoner for 

commission to place out of the jurisdiction. 
Previously to the trial at the Sessions, the prisoner 
had applied to the Court for commission to Pondi- 
cherry and Mauritius to take evidence on his behalf. 
The application was refused on the ground that the 
High Court had no authority to issue a commission 
in such a case, but the learned Judge (West, J.) 
reserved the question for the full Court. Held , 
that the High Court had no power to issue a com- 
mission out of the jurisdiction in a criminal case on 
an application by the accused. Empress v. 
Moorga Chetty . . I. L. R. 5 Bom. 338 

8. Evidence taken on commis- 

sion — Criminal Procedure Code . , 1882, ss. 503 — 507 
— Evidence Act , 1872 , s. 33 — Practice. Evidence 
taken under commission issuing from the Court of 
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the Chief Presidency Magistrate during the course 
of an enquiry before him cannot be used in evidence 
at the trial before the High Court under s. 507 of 
the Criminal Procedure Code. Held, further, that 
on the facts before the High Court it was also inad- 
missible under s. 33 of the Evidence Act. Queen- 
Empress v. Jacob . I. L. R. 19 Calc. 113 

9 . Evidence taken on Commis- 

sion, admissibility of, in evidence— Evi- 
dence Act (I of 1872), s. 33 — Eight and opportunity 
to cross-examine — Criminal Procedure Code, 1882, 
Ch. XL, ss. 503 and 507 — Interrogatories, evidence 
taken by. Depositions taken on commission in cri- 
minal cases, although inadmissible under Ch. XL of 
the Criminal Procedure Code (Act X of 1882), may 
be admitted under s. 33 of the Evidence Act (I of 
1872) if the requirements of the proviso to that sec- 
tion have been complied with. The words 4 4 oppor- 
tunity to cross-examine’ ’ in the proviso to s- 33 do 
not imply that the actual presence of the cross- 
examining party or his agent before the tribunal 
taking the evidence is necessary. To make 
evidence admissible against an accused person 
under s. 33 of the Evidence Act, the fact that he had 
full opportunity of cross-examination, if not 
admitted, must be proved. Quaere : Whether the 
opportunity to administer cross-interrogatories 
under a commission is an 4 4 opportunity to cross- 
examine ” within the meaning of the proviso to 
s. 33 of the Evidence Act so as to render the 
evidence taken on interrogatories admissible. 
Queen -Empress v. Ramckandra Govind Hershe 
I. Xs. R, 19 Bom. 749 


COMMISSION AGENT. 

See Contract — Construction of Con- 
tracts. I. Ii. R. 13 Bom. 470 


Lien of Commissioners, on 

Return, for fees — . Certain commissioners, who 
had acted under a commission of partition, refused 
to give up the return they had made until they 
were paid their fees. On application to the Court, 
they were ordered to send in the return. Held, 
that commissioners, under a commission of parti* 
tion, have no lien on their return thereunder for 
their fees. Rajmoheeney Dabee v. Mtjddoosoo- 
dun Dey . . . Bourke O. C. 24 


See Principal and Agent — Commission 
Agents . I. Xu R. 16 Mad. 238 
I. Jj. R. 17 Bom. 520 
I. Ii. R. 20 Bom. 291 


COMMISSION OE PARTITION. 

See Civil Procedure Code, 1882, s . 396. 

IL B. R. 29 All. 235 

See Partition. 


( 2064 ) 



DIGEST OP CASES. 


COMMISSION SALE. 

goods remaining with insolvent 


on- 


See Insolvency- 


-Order and Deposition. 
I. L. R. 3 Calc. 58 


COMMISSIONER. 

• award o£- 


See Nawab Nazim’s Debts Act. 

I. L. R. 19 Gale, 584, 742 

dismissal of suit for non-pay- 


ment of fee of- 

See Res Judicata — Judgments on Pre- 
liminary Points. 

I. L. R. 13 Mad. 510 

fee of— 

See Commission— Civil Cases. 

I. Xj. R. 15 Bom. 209 

for partition, appointment of— 

See Partition — Jurisdiction of Civil 
Court in Suits respecting Partition. 

I. L. R. .23 Calc. 679 

insolvency. 

See Insolvency Act, s. 51. 

I. L. R. 13 Mad. 150 
I. L. R. 26 Calc. 973 
4 C. W. N. 32 
See Insolvency Act, s. 73. 

1 B. L. R. O. C. 130 
3 B. L, R. Ap, 14 
! 5 B. I. R. 179 
15 B L. R. Ap. 10 
9 Bom. 319 

- power of— 


See Sale for Arrears of Revenue. 

I. L. R. 34 Calc. 677 

See Village Ghowkidars Act, ss. 48 
and 64 . I. L. R. 21 Calc. 626 

reference to— 

See Local Investigation. 

I. L. R. 16 Mad. 350 

See Agreement. I. L. R. 29 Calc. 306 

suit by, for his costs. 

See Right of Suit — Costs. 

I. L. R. 4 Mad. 399 

Bengal Act VI of 1870. 

4ct, ss. 58, 61. 

11 Calc. 632 

EXAMINING 


COMMISSIONER EOR TAXING AC- 
COUNTS. 

See Practice — Civil Cases — Commis- 
sioner for taking Accounts. 


1. Dismissal of suit on failure 

to pay fee — Civil Procedure Code, 1877, s. 394 — 
Remuneration of Commissioner . The Code of Civil 
Procedure does not authorize the dismissal of a suit 
on refusal or failure of a party to deposit the 
amount ordered by the Court as remuneration to a 
commissioner appointed under s. 394 to examine 
accounts. The remuneration of a commissioner 
appointed by the Court to examine accounts should, 
as a rule, be a definite amount, and not at a monthly 
allowance. Ragava Chariar v. Vedanta Chariar 
I. L. R. 3 Mad. 259 


- - Enquiry info correctness of 


report — Civil Procedure Code, 1859, s. 181- 
Power of High Court to examine accounts — A ct 
XXIII of 1861, s. 37 . An error in the principle on 
which an account is taken is not the only ground on 
which a Court should enquire into the correctness of 
a report of a commissioner appointed under s. 181 of 
the Code of Civil Procedure. It is competent to an 
Appellate Court, under the powers conferred by 
s. 37 of Act XXIII of 1861, to examine the accounts, 
even if no exception has been taken to them in the 
Court appointing the commissioner. Madras ruling 
dissented from. Ahmed valad Nanhubhai v . 
Khasaji valad Karimbhai . 6 Bom. A. C. 149 

3. Power of High Court to 

deal with Commissioner’s report — Civil 
Procedure Code, 1859, s. 181. Where a commis- 
sioner appointed under s. 181 of Act VIII of 1859 to 
investigate the state of accounts between a debtor 
and creditor made bis report on which the judg- 
ment appealed against was founded, the High Court 
on regular appeal refused to take a fresh account. 
Sarapu Venkadesan v. Malai Isvaeaiyya 

1 Mad. 1 

4. Objection not taken 

in Court below — Error in talcing account. The 
Appellate Court will not enter into the details of 
the account of a commissioner appointed under 
s. 181 of the Code of Civil Procedure. A party 
cannot be heard in the Appellate Court upon items 
to which he took no objection in the Court below. 
But where there has been error in the principle 
upon which such account has been taken, the 
Appellate Court will correct such error, if excepted 
to in the Court below. Venkata Reddi v. Venka- 
taramaiya. Chinnamallaiya v. Venkatara- 
maiya 1 Mad. 413 


-.Effect of Commissioner’s Re- 


port. Although a commissioner’s report should 
have very great weight attached to it, it is not ab- 
solutely binding. Venkata Reddi v. Venkata 
Ramaiya,l Mad. 418, dissented from. Kanka- 
TALA ChELLAMAIYA V. POLESHETTI PAPAIYA 

8 Mad. 38 


Swearing or affirming com- 


missioner — Civil Procedure Code , 1859, s. 181. 
There is nothing in the Code of Civil Procedure 
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making it necessary that a commissioner appointed 
to take accounts should be sworn or affirmed. 
Nursings Dass v. Narain Dass . 3 N. W. 217 


7, Investigation of accounts — 

■Civil Procedure Code , 1859 , s . 181 — Taking deposi- 
tions of witnesses. Where the plaintiff had filed his 
khatta-books in Court and did not allege that they 
had been falsified, he should have balanced the 
account himself, and the lower Court should not 
have deputed an ameen, under s. 181 of Act VIII of 
1859, to investigate the accounts. Such an investi- 
gation does not include or allow the taking of the 
depositions of witnesses ; and such depositions are 
not legally admissible as evidence in the case. 
Chand Ram v. Brojo Gobind Doss 

19 W. R. 1 4 


8. Power of Court to deal with 

facts found by commissioner — Civil Proce- 
dure Code , 1859, s. 181 — Reference to examine ac- 
counts. In a suit for an account, it was ordered by 
consent of parties that the case should be referred 
to a commissioner to take accounts, who in taking 
them was to decide upon all questions of fact, whe- 
ther as to the delivery of certain merchandise or 
the value of such merchandise delivered or other- 
wise, with full powers for the purposes of the inves- 
tigation ; and that, if questions of law should arise 
and could not be settled or disposed of before the 
commissioner, they were to be submitted to the 
Court. Held, that this reference was different from 
the ordinary reference to a commissioner to examine 
accounts under s. 181 of the Code of Civil Procedure. 
Quaere : Whether it -would be competent to the 
Court to re-open a question of account against a 
clear finding upon a question of fact relating to 
the account, and made by the commissioner under 
the evidence properly before him. Watson v. 
Aga Mehedee Sherazee . L. R. II. A. 346 


9. . — — Civil Procedure 

Code ( Act XIV of 1882), ss. 394, 396 — Report of a 
Commissioner — Order confirming the report , appeal 
from — Appeal Court, power of, to deal with findings 
■of fact by the commissioner. Held, per Prinsep and 
Hill, JJ. (Maclean, C.J., dissenting) — In an 
appeal from a judgment and order confirming the 
report of a commissioner appointed under s. 394, 
Civil Procedure Code, it is open to the Court of 
Appeal to deal with the report on matters of fact, 
and its powers are not limited to questions of 
principle when examining such report. Ahmed 
Nanu Bhai v. Kharap Ka,rim Bhai, 6 Bom. 
H. C. 149, and Kankatala v. Polsheth, 6 Mad. 
H. C. 36, referred to. The Court, whether of first 
instance or of appeal, must be satisfied with the 
proceedings of a Commissioner before it accepts 
them, and the fact that the judgment of the first 
'Court is in affirmance of the report of a commis- 
sioner does not affect the powers of the Court of 
Appeal. Moung Tha Hnyeen v. Moung Pan Nyo, 
4 C. W. N. 808, distinguished. Watson v. 
Aga Mehedee Sherazee, L. R. 7 I. A. 346, 
xeferred to. Per Prinsep, J . — The report of a 


commissioner requires affirmance by an order o £ 
Court, to make it operative, and cannot be regarded 
as a judgment of a Court. Per Hill, J. — Under 
s. 395, Civil Procedure Code, the report of a com- 
missioner, if accepted by the Court, is only evidence 
in the suit of facts found by him, but is not a deci- 
sion, nor can it be treated on the same footing as the 
verdict of a jury. Mackintosh v. Great Western 
Ry.Co., 4 Gif). 683 , and Moung Tha Hnyeen 
v. Moung Pan Nyo, 4 G. W. N. 80S, distin- 
guished. Baroness Wenlock v. River Dee Com- 
pany, 19 Q. B. D. 155, referred to. Per 
Maclean, C.J. — If there has been a fair investi- 
gation of the matter by the Registrar, and his 
finding has been confirmed by the Judge of first 
instance, the Court of Appeal ought not to interfere 
except on the strong ground of manifest error or 
manifest abuse. It should not interfere merely on 
the ground that if the matter was res integra it 
would have been disposed to attach more weight 
to this or that particular piece of evidence. Mac- 
kintosh v. Great Western By. Co., 4 Gif). 
683 , and Moung Tha Hnyeen v. Moung Pan Nyo, 
4 C. W. N. 808, referred to. Chetty v. Mahomed 
Essa Saheb (1901) . . 5C.W.E 692 


COMMISSIONER OP POLICE. 


See Bombay City Police Act. 

I. L. R. 31 Bom. 480 


COMMISSIONERS OP REVENUE AND 
CIRCUIT. 

The law relating to 

Commissioners of Revenue and Circuit reviewed. 
In re Parbhu Narayan Singh 

3B.L.E.A. C. 370 : s. c. 12 W. R. 323 


COMMITMENT. 


See Criminal Procedure Code, s. 215. 

9 C. W. N. 829 

See Pardon, withdrawal of. 

I. L. R. 29 All. 24 


— in absence of accused. 

See Accused Person . 5 C. W. N. 110 
See Discharge of Accused. 

I. L. R. 26 Mad. 477 

See Magistrate, jurisdiction of — 
Commitment to .Sessions Court. 


power of Coroner to commit to 

High Court. 

See Coroner . ,7C, W. N. 889 


irregularity in — 


See Criminal Proceedings. 

I. L. R. 17 Mad. 402 
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DIGEST OF CASES. 


COMMITMENT— contd. 

, power of Sessions Judge or Dis- 

trict Magistrate to order— 

See Criminal Procedure Code, s. 436. 

5C.W. 35T. 574 

See Revision — Criminal Cases— Com- 
mitments . 7C.W. W. 327 

See Revision, Criminal Cases — Dis- 
charge of Accused 7 C. W. 27. 77 

- — _ trial without— 

See Sessions Judge, jurisdiction of. 

1. L. R. 22 Calc. 50 

1. _____ — Discretion as to commitment 

• — Proper exercise of discretion . The power of com- 
mitment given to a Court of Session by s. 435, Code 
of Criminal Procedure, must be exercised judicially 
upon the evidence before the Court, and such Court 
ought not to order a commitment, unless the 
evidence appear to it sufficient for a conviction 
within the terms of s. 226. Queen v. Shama- 
Sunkee Biswas . . .10 W. S. Cr. 25 

2. — Discretion of Ses m 

sions J udge to commit discharged person. A Sessions 
Judge has a discretion to order or not to order 
the commitment to the Sessions Court of any 
accused person discharged by the Magistrate, with 
which the High Court will not interfere. Queen v. 
Sheetaram Chowdhry . . 2 W. R. Cr. 44 

3. — — — Discharge of accused on with- ! 
drawal of prosecution after commitment — 
Criminal Procedure Code , 1882, ss. 214, 215 
(1872, s. 197)~~Commitment on a charge of adultery . 

A Magistrate having committed a person for trial by 
the Court of Session on a charge of adultery, imme- 
diately afterwards, on the representation of the 
prosecutor that he wished to withdraw from the 
prosecution, discharged the accused. Held , that 
the order of discharge was bad, as under ss. 196 and 
197, Explanation, Criminal Procedure Code, 1872, a 
commitment once made can be quashed by the High 
Court only. Empress v. Jangbir 

X.L.R.4 All. 150 

4. Commitment after order of 

discharge — Criminal Procedure Code, 187 2, $. 197. 

A Magistrate, after examining four witnesses for 
the prosecution, discharged the accused under s. 195, 
Criminal Procedure Code, 1872. Subsequently 
on becoming aware that there was a fifth witness 
present, the Magistrate cancelled his order of dis- 
charge, took further evidence, and committed the 
accused for trial to the Court of Session. Held , on 
submission of the ease with reference to Explanation I 
1 of s. 197, Act X of 1872, that the commitment was 
good. Anonymous . .7 Mad. Ap. 40 

5. Commitment made without 

jurisdiction. Where a Magistrate without juris- 
diction commits an accused person to the Sessions 
Court, such commitment is void, and no reference to 
the High Court is necessary to have it set aside. In 
M matter of Empress v. Alim Mundle 

11 C. li. R. 55 I 


COMMITMENT — conid. 

See , however, s. 532 of the Criminal Procedure 
Code, 1882. 

6. Illegal commitment — Grimi* 

nal Procedure Code , 1872 , s. 197 — Poiver to quash 
commitment. Where the accused could not be 
found and the witnesses were examined in his 
absence under s. 327, Criminal Procedure Code, 
1872, and he was on arrest committed and put on 
his trial without any re-examination of the witnesses 
and pleaded not guilty : Held, that, having been 
committed and having pleaded to the charge, the 
commitment could not be quashed. Empress v. 
Sagambur . . . . 12 C. Xi. R. 120 

7. Criminal Proce- 

dure Code , 1882, s. 215 — Defect in law. Where a 
person was committed on a charge of using certain 
evidence known to be false : Held, that the fact 
that there was not any evidence to connect such 
person with the use of such false evidence was 
defect in law sufficient to justify the quashing of 
the commitment. Empress v. Narotam Das 

\ I. Ij. R. 6 All. 98- 

8. Order for further 

Inquiry and Commitment passed simultaneously . 
Where the order of the Sessions Judge amounted to 
simultaneously directing further inquiry into the 
alleged offence and to ordering commitment of the 
accused: Held, that the commitment was premature- 
and illegal, and must be set aside. Adyan Sing v. 
Queen-Empress . . I. X*. R. 13 Gale. 121 

9. Power of the Court of Ses- 

sion to commit a discharged person for trial 
without the intervention of a Magistrate— 
Criminal Procedure Code, ss. 193, 436, and 537. 
In cases exclusively triable by the Court of Session, 
s. 436 of the Code of Criminal Procedure (Act X of 
1882) empowers the Court of Session or District 
Magistrate to order a discharged person to be com- 
mitted for trial by such Court. There is nothing in 
that section to show that, when such order is made, 
the commitment thereupon must necessarily be 
made by the Magistrate who has discharged him, 
whilst the first proviso to it shows that it may be 
made by the Court of Session or by the District 
Magistrate, according as the power under that 
section happens to be exercised by one or the other. 
Meaning of the expression “ a Court of competent 
jurisdiction 55 in s. 537 of the Criminal Procedure 
Code (X of 1882) considered. A Court of Session 
may try a prisoner so committed and charged 
by itself. Queen- Empress v. Krishnabhat 

X. Xj. R. 10 Bom. 319 

10. Appellate Court, powers of, 

as to commitment — Criminal Procedure Code , 
ss. 423 , 436, 439. The Appellate Court referred to 
in S' 423 of the Criminal Procedure Code can, in an 
appeal from a conviction, only order an accused 
person to be committed for trial when it considers 
that the accused is triable exclusively by the Court 
of Session. The meaning of the words in s. 423 (6) 
of the Criminal Procedure Code, <c or order him to be 
tried by a Court of competent jurisdiction subordi- 
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COMMITMENT — contd. 

nafce to such Appellate Court, or committed for 
trial,” is as follows : If on an appeal from a con- 
viction the Appellate Court finds that the accused 
person, who was triable only by a Magistrate of the 
first class or by a Court of Session, has, by an over- 
sight or under a misapprehension, been tried, con- 
victed, and sentenced by a Magistrate of the 
second class, the Appellate Court may in that case 
reverse the finding and sentence, and order the 
accused to be re-tried by a Magistrate of the first 
class or by the Court of Session ; and, in like manner, 
when the appellant, who was triable solely by the 
Court of Session, has been tried, convicted, and sen- 
tenced by a Magistrate of the first class, the Sessions 
Judge, in disposing of the appeal, is empowered 
to reverse the finding and sentence, and to order that 
the accused be committed for trial. Queen- 
Empress v. Sukha . . 1. L. R. 8 All. 14 

1L Criminal Proce- 

dure Code , 88. 423 , 439 — Sessions Judge , 'powers of, 
as a Court of Appeal It is competent to a Sessions 
Judge acting as a Court of Appeal under s. 423 _ of 
the Code of Criminal Procedure, 1882, having 
reversed the finding and sentence, to order the 
appellant to be committed for trial to the Court of 
Session. Queen-Empress v. Sukha , I. L. E. 8 All- 
14 , dissented from. Queen-Empress v. Maula 
Baksbe. . . . . I. L. R. 15 All. 205 

See Queen- Empress v. Jahanulla. 

I. Ii. R. 28 Cale. 975 

and Satis Chandra Das Bose v. Queen-Em- 
press . . . I. Xj. R. 27 Cale. 172 

4 C. W. N. 166 

12. — - — Criminal Proce- 

dure Code , 1882, s. 423 — Power of Appellate Court 
— Commitment to the Court of Session — Offences 
triable exclusively by the Court of Session. S. 423 
of the Criminal Procedure Code is not limited to 
cases triable exclusively by the Court of Session. 
An Appellate Court has under that section the power 
to order an accused person to be committed for trial 
by the Court of Session in cases which are not 
exclusively triable by the Court of Session. Queen- 
Empress v. Sukha, I. L. E. 8 All. 14, dissented from. 
Queen-Empress v, Abdul Eahiman , I. L. E. 16 Bom. 
580, followed. Mxsri Lal v. Lachmi ISTarain 
Bajpie . . . I. Xj. R, 23 Cale. 350 

13, — Criminal Proce- 

dure Code ( Act V of 1S98), s. 215 — Commitment, 
quashing of, when may be made — Points of Law — 
Statements made by witnesses — Absence of evidence to 
go to a jury— Contradictory statements in cross- 
examination — Penal Code ( Act XLV of I860), s. 193 
— False evidence in a judicial proceeding — High Court, 
poiver of, to quash Commitment. Absence of evi- 
dence to warrant a commitment is a point of law, 
and may furnish a good ground for the quashing of 
a commitment. Under the present Code of Criminal 
Procedure, a Court of Session does not possess the 
power to withdraw a case from the jury on any 
ground whatsoever. Where the case is such that 
the Sessions Judge would, if he possessed the power 


COMMITMENT — concld. 

of withdrawing the case from the jury, exercise 
that power, the High Court will exercise its powers 
of revision. Jogeshwar Ghose v. King-Emperor 
(1901) .... 5C.W.N.411 

14. — Eight of the Ac- 

cused to cross-examine the prosecution witnesses , and 
to produce defence evidence before Commitment- 
Power of Magistrate to commit at any stage of the 
case — Jurisdiction of the High Court, as a Court of 
Eevision, to quash a commitment made to it in its 
Original Criminal Jurisdiction — Criminal Procedure 
Code ( Act V of 1898), ss. 208 , 215 and 347. S. 347 
of the Criminal Procedure Code cannot he read as 
subject to s. 208 so as to render it imperative on a 
Magistrate, after he has decided to commit the 
case to the Sessions, to allow the accused to cross- 
examine the prosecution witnesses and to call 
witnesses in his defence. Where, therefore, the 
accused did not cross-examine the prosecution 
witnesses immediately after their exammation-in- 
chief, but applied to the Magistrate, after the close 
of the prosecution, to cross-examine them and to 
examine defence witnesses : Held, that the Magis- 
trate was justified under s. 347 in committing the 
case without the cross-examination of the prosecu- 
tion witnesses and the examination of the witnesses 
for the defence. In re Clive Durant, Ratanlal’s 
Unreported Cr. Ca. 975, followed. Queen-Empress 
v. Ahmad , I. L. E. 20 All 264 ; Emperor v. Muham- 
mad Uadi , I. L. E . 26 All 177 , dissented from. 
Queen-Empress v. Sagal Samba Sajao, I. L. E. 21 
Calc. 642 , distinguished. Quaere ; Whether the 
High Court, in its Appellate and Revisional 
Jurisdiction, has power to quash a commitment 
made to the Court in its Original Criminal 
Jurisdiction. Phanindra Nath Mitra v. Emperor 
(1908) . . . . I. Ii. R. 36 Cale. 48 

COMMON ASSEMBLY. 

responsibility of members of — 

See Damages — Measure and Assessment 
of Damages — Tort. 

3 B. L. R. P. C. 44 

See Unlawful Assembly. 

COMMON MANAGER. 

See Bengal Tenancy Act. 

10 C. W. JN.437 

appointment of— 

See Sale for Arrears of Revenue. 

I. L. R. 34 Calc. 381 

Bengal Tenancy Act. 

( VIII of 1885), ss. 93, 94 — Separate appointment for 
separate estates or groups of estates belonging to same 
\ co-owners— District Judge may reconsider question of 
I necessity of appointment at any stage — Discretion , 

I judicial ■ — Position of co-owner who has separated his 
share but not by metes and bounds. Where a District 
Judge made an order for the appointment of a 
common manager in respect of several revenue- 
paying and revenue-free estates of which the eo 
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COMOF MANAGER — concld. 

owners were not the same : Held , that the District 
Judge should have separately considered each pro- 
perty or group of properties belonging to the same 
co-owners and made separate appointments in 
regard to each property or group, though the same 
common manager might be appointed in all the 
cases. Fazlal AM Chowdhury v. Abdul Majid 
Chowdhury, I.L.R. 14 Gale. 659, followed. 
Where on being directed to deal with the case 
in the above manner, the District Judge instead 
of starting proceedings de novo and issuing 
notices on the co-owners under s. 93, Bengal 
Tenancy Act, to show cause why a common 
manager should not be appointed, issued notices 
under s. 94 of the Act asking them to appoint a 
common manager : Held, that, in the circum- 
stances of the case, the proceedings should 
have been commenced de novo and the co-ow r ners 
given an opportunity of showing that owing to the 
altered state of things there was no longer any 1 
necessity for appointing a common manager. A 
District Judge can in the exercise of his discretion ! 
consider the propriety of the appointment of a i 
common manager whatever be the stage at which 
the proceedings may have arrived. This discretion 
is not, however, to be exercised arbitrarily but 
according to well established rules. A co-owner I 
who has opened a separate account in the Collector 5 s j 
register or makes separate collection for his share j 
is nevertheless liable to have his share taken over j 
by a common manager, although the dispute may j 
not have extended to his share. His remedy, if j 
■an}?', is to have his share demarcated by metes and j 
bounds. Saradindu Roy v. The Collector of ! 
Rungpur (1907) . . 11 C. W. N. 1143 

•COMMON OBJECT. 

See Charge — Form of Charge — Special i 
Cases — Rioting. 

I. Xi. R. 21 Calc. 827, 955 

I. L. R. 26 Gale. 630 

3 G. W. 1ST. 605 
I. Ii. R. 36 Calc. 158, 865 

See Charge to Jury — Misdirection. 

I. L. R. 29 Calc. 379 

See Charge to Jury — Special Cases — 
Rioting . I. Ii. R. 21 Calc. 955 

See Charge to Jury — Special Gases — 
Unlawful Assembly 

4 C. W. N. 196 

See Kidnapping „ 8C.¥, N. 208 

See Penal Code . 8 C.W. N. 483 

See Private Defence, right of. 

I. L. R. 35 Calc. 384 

See Unlawful Assembly. 

— ——Several alternative Com- 
mon Objects charged — Judgment of Appellate Court — 
Omission to find whether the charge was sustainable 
and which common object has been proved. Where 
a charge, as drawn up by the Magistrate, alleges 
several alternative common objects of the unlawful 


COMMON OBJECT — concld. 

assembly, it is incumbent on the Appellate Court to 
determine, whether it is sustainable, and if so, which 
of the common objects stated has been made out. 
Manaruddi v. Emperor (1908) 

I. D. R. 35 Calc, 718 

COMMON, RIGHTS OP. ^ 

See English Law. ] 

I. Ii. R. 14 Bom. 213 
See Inamdar . I. L. R. 3 Bom. 147 

See Jurisdiction of Civil Court — Rent 
and Revenue Suits — Bombay. 

I. L. R. 21 Bom. 684 
See Limitation Act, .1877, s. 26. 

I. L. R. 14 Bom. 213 
See Pasturage, right to. 

I. L. R. 2 Bom. 110 
See Waste Lands I. L, R. 19 All. 172 

COMPANIES ACT (XIX OP 1857). 

See Appeal — Acts — Companies Act, 1857. 

6 Bom. A C. 185 

See Company. 

See Contract x4ct, s. 23. 

3 Bom. O. C. 45, 159 

COMPANIES ACT (X OP 1866). 

See Company. 

— - — — ss. 98, 100. 

See Insolvency Act, s. 47. 

8 Bom. O. C. 117 

s. 173. 

See Insolvency Act, s. 46. 

1 Ind. Jur. N. S. 350, 352 
2 Ind. Jur. N. S. 17 

s. 231, s. 256. 

See Presidency Banks Act (XI of 

1876) . .1. Is. R. 32 Bom. 466 

COMPANIES ACT (VI OP 1882). 

See Appeal — Acts — Companies Act, 

1882 . . I. L. R. 18 All. 215 

I. L. R. 26 Calc. 944 
4 C. W. N. 101 

See Company. 

See Costs — Special Cases — Companies 
Act . . I. Is. R. 14 Calc. 219 

See Magistrate, jurisdiction of— 
Special Acts — Companies Act. 

1. 1.. R. 20 Calc. 676 

. s. 4. 

See Contract — Wagering Contract. 

I. L. R. 22 Mad, 2X2 

1, What, is ‘associ- 

ation 5 within the meaning of — Legal relation creat- 
ing joint or mutual rights necessary — Chitfund. 
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COMPANIES ACT (VI OP 1882) — contd. 

. — s. 4 —concld. 

“ To constitute an £ association 5 within the mean- 
ing of s. 4 of the Indian Companies Act, the existence 
of a legal relation between more than twenty persons 
giving rise to joint rights or obligations or mutual 
rights and duties is absolutely necessary.” Panohena 
Manclm Nayar v. Gadinhare Kumaranchath Padma - 
nabhan Nayar, 1. L. E. 20 Mad. 68,73. referred to 
and approved. Where more than twenty persons 
enter into an agreement by which a chitfund 
is created and it is clear from the agreement that 
the only proprietors of the fund are the two organi- 
sers and the other persons have entered into no 
contract with each other, the parties to such agree- 
ment do not form an association of which registra- 
tion is necessary under s. 4 of the Indian Companies 
Act. Neelamega Sastei v. Appiah Sastri (1906) 
I. L. R. 29 Mad. 477 

2.-—- — Company or Associa- 

tion-Elephant Kkeda business carried on under license 
granted to one individual — Licensee taking other 
persons into partnership without allowing them any 
right to interfere with business - — Agency . Defendant 
No. 1 who had obtained a license for catching 
elephants in the Lushai Hills District, organised a 
kkeda but not having sufficient money of his own 
subsequently joined in the enterprise the plaintiff 
and several" other persons numbering over twenty 
persons under a deed of partnership which provided 
that the entire charge of catching and selling 
elephants would rest with the defendant No. 1 and 
that the other partners would not be allowed to 
interfere with that. It also appeared that although 
the patta of defendant No. 1 authorised him to take 
partners, there was no promise on the part, of 
Government to recognise, nor did they recognise, 
them as partners in the business so as to create 
direct relationship between them and Government. 
The deed of partnership was not one executed by 
all the partners in favour of all but one between 
the first defendant on the one side and the other 
partners on the other: Held, applying the prin- 
ciples of Smith v. Anderson, L. B. 15 Ch. D.247, 
and Growth, er v. Thorley, 32 W. R. 330 , 
that the case did not come within the scope 
of s. 4 of the Companies Act. AH the members of 
a company or association must be directly inter- 
ested in the management of the concern either 
personally or through their duly constituted agent. 
Bipul Chandra Gupta v. Hazi Nasib Ali Mazum- 
dar (1909) . . . . 13 O. W. 3ST. 688 

s. 41. 

See Plaint — Form and Contents of 
Plaint— Plaintiffs. 

I. la. R. 12 Calc. 41 

s, 58 — Suit by a Share-holder — J uris - 

diction — Bight, to vote at meetings of share-holders 
— Cause of action , when not. allowed to vote. At 
a meeting of the share-holders of a Company, 
certain of the share-holders were, according to the 
decision of the majority of those present, not allowed 


COMPANIES ACT (VI OP 1882)— contd. 
s. 58 — concld. 

to vote : these share-holders instituted a suit for a 
declaration that they were entitled to vote at the 
meetings of the Company. Held, that the plaintiffs 
had a cause of action although their names might 
not have been struck off from the list of share- 
holders and that there was nothing in the Com- 
panies’ Act to exclude the jurisdiction of ordinary 
Civil Courts in such a suit. Penders v. Lushington , 
6Ch. D. 70, referred to. Gobinda Pros ad Bass 
v. Akhoy Kumar Dey (1906) 10 C. W. 3N, 906 

s. 61 — Contributory liable in respect 
of unpaid portions of calls even when the company's 
right to recover them is barred by limitation. S. 61 of 
the Companies Act creates a new liability on the 
share-holders in respect of unpaid calls ; and 
such calls can be recovered though barred by 
limitation before the order for winding up is made. 
Vaidiswara Ayyar v. Siva Subramania Muda- 
liar (1907) . I. L. R. 31 Mad. 66 

. s. 130 — Meaning of “Court ” — 

Jurisdiction of District Judge and Subordinate 
Judge. Held, that, with regard to a company the 
registered office of which was at Mussooree, ■ the 
Court,” as that term is used in Part IV of the Indian 
Companies Act (VI of 1882), means the Court df the 
District Judge of Saharanpur, and not that of the 
Subordinate and Small Cause Court Judge sitting at 
Mussooree or Dehra. Himalaya Bank v. Quarry 
I. L. R. 17 All. 252, 

s. 131 — Winding-up of a Company — 

Depositor, application by, to wind up company — 
Parties — Creditors and Contributories, applications 
by — Withdrawal of the original petition, effect 
of — Verification. When a depositor in a Company 
applies under s. 13 1 of the Indian Companies 
Act (VI of 1882) for the winding-up of the Company 
and other creditors and contributories are allowed 
by the Court to join with him in prosecuting the 
case, the petition of the depositor should be con- 
sidered as a joint petition of all the persons allowed 
to join ; and his withdrawal from the case does not 
operate as a withdrawal of the whole ease. If the 
original petition be duly signed and verified, the eo- 
petitioners are not debarred from proceeding with 
the case for omission to verify their petitions. 
Dacca Loan Office Company v. Ananda Chandra 
Roy (1904) . . . I, L. R. 31 Calc. 106 

s. 134. 

See Practice — Civil Cases — Stay of 
Proceedings . I. B. R. 18 Bom. 65 


s. 

See Execution of Decree against Com- 
pany in Liquidation. 

I. Xi. R. 30 Mad. 533 

— s. 144. 

See Plaint— Amendment of Plaint. 

I. R. 17 All. 292 
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COMPANIES ACT (VI OP 1882)— contd. 

s. 144 — concld. 

See Plaint — Poem and Contents of 
Plaint — Plaintiffs. 

I. Is. B. 17 All. 292 
I. Is. B. 18 All. 198 

s. 149 — Contract Act (IX of 1872)* 

■8. 221 — Lien of Agent under s. 221 of the Contract 
Act , not affected by winding up order under s. 119 
of the Companies Act (VI of 1882). An agent, who 
is in possession of properties belonging to a company 
under an agreement, by which he was to advance 
moneys for working expenses, has, in the absence of 
a contract to the contrary, a lien on such properties 
under s. 221 of the Contract Act for the amounts 
disbursed by him, and s. 149 of the Companies Act 
■does not authorise the Court to deprive the agent of 
his possession of the security. The making of a 
winding up order will not affect his right to continue 
in possession and make the necessary disbursements 
as long as his possession continues ; and as regards 
such disbursements also he will have the same lien 
and stand in the position of a secured creditor 
against the properties, of which he was in possession 
as agent when dispossessed by order of Court. 
Chidambaram Chettiar v. Tinnevelly Sarran- 
oapani Sugar Mills Company, Limited (1907) 

I. L. B. 31 Mad.^123 

; ss. 149, 214.1 

See Civil Procedure Code, 1882, s. 111. 

I. L. B. 30 Bom. 173 

See Practice . I. If. B. 30 Bom. 173 

s. 156 — Notice to Creditors to prove 

claims— Failure by creditor to prove within time 
limited — Claimant excluded from benefit of previous 
distribution . A creditor of a company in liqui- 
dation failed to bring in his claim by the date 
announced by tbe official liquidator for claims to 
be made. He subsequently applied that his claim 
might be admitted. E eld, that the creditor was 
not precluded from coming in at a later stage. The 
only penalty for failure to come in within the time 
stated in the notice was that prescribed by the 
latter part of the section, namely, that the claimant 
would be excluded from the benefit of any distribu- 
tion made before his debt was proved. Is ace: 
Jesudasen Pellai v. Diwan Bahadur R am as am y 
Chetty (1904) . . I. D. B. 27 Mad. 496 

— — ss. 162 and 103. 

See Evidence — Criminal Cases — Depo- 
sitions . . I. Ij. B. 16 All 88 

— - — s. 109. 

See Review — Power to Review. 

I. L. R, 16 All 53 

— application under— 

See, Letters Patent, High Court 
N.-W. P., cl. 10. ■■■■■ 

I, L. B* 17 All. 438 


COMPANIES ACT (VI OF 1882) — contd. 
s. 169 — concld. 

1. . “' 4 Re-hearing” 

meaning of — Application to set aside an ex parte 
order . S. 169 of the Indian Companies Act (VI of 
1882) does not apply to an application to set aside 
an ex parte order. The term 44 re -hearing’ 5 in s. 
169 of the Act means a re-hearing in the nature of 
an appeal. Parvatishankar v. Ishvardas 
Jagjivandas . . I. L. R. 19 Bom. 208 

2. — — Appeal from order 

in winding up — Ex parte application for extension of 
time — Service of notice within the extended time— 
Validity of extension made on ex parte application — 
j Right of respondents to raise objections at hearing of 
appeal. By s. 169 of the Indian Companies Act, 
18S2, appeals are provided for against orders and 
decisions made in the winding up of companies, 
subject to the restriction that no such appeal shall 
be heard 4 4 unless notice of the same is given wi thin 
three weeks after any order complained of has been 
made in manner in which notices of appeal are 
ordinarily given under the Code of Civil Procedure, 
unless such time is extended by the Court of Ap- 
peal.” Certain applicants, under s. 214, for an 
order against delinquent directors and officers of 
a company, appealed to the High Court against 
the order of a District Judge dismissing their 
petitions. An ex parte application was made by 
them, under s. 169, for an extension of time during 
which notice of the appeal might be given ; an 
order for extension was made ; and notice was in 
fact given to the respondents within the time so ex- 
tended. Upon the appeal coming on for hearing, it 
was objected that the time should not have been 
extended without notice to the respondents, and 
that the extension, if granted, should be subject to 
objection being raised at the hearing. Held, that 
notice of the application for extension of time was 
unnecessary ; but, inasmuch as the order granting 
an extension had been made ex parte , the respond- 
ents were entitled to raise objection to it at the 
hearing. Such an appeal must, under s. 169, be 
filed within three weeks of the date of the order, 
at the latest. Per Bhashyam Ayyangar, J , — 
While refraining from expressing an opinion on 
the point, the terms of s. 169 of the Companies Act 
are probably complied with by lodging the me- 
morandum of appeal. Lakshminarasayya Setti 
v. Venkanna Setti (1901) 

I. Xi. R. 25 Mad. 576 

ss. 169, 177, 185, 189, 191. 

See Appeal, right of. 

I. L. R. 30 Mad. 22 

ss. 177, 185. 

See Liquidators . I. Is. R, SO Mad. 22 

— — s. 214. 

See Limitation Act, 1877, s. 12. 

I. Is. R. 18 All 215 

* order under— 

See Court Fees Act, Sch. II, Art. 11. 

I* I*. B, 17 AIL 288 
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— s. 214 — concld . 

_ proceeding under- 
age Limitation Act, 1877, Sch. II, Art. 
36. I. Ii. B. 18 AIL 12 

I. L. B. 19 Mad, 149 

s. 215. 

See Bankers . I. L. B. 16 All. 88 

COMPANIES (MEMORANDUM OF 
ASSOCIATION) ACT (XII OF 1895). 

ss. 9, 10. 

See Ajppeal to Privy Council — Prac- 
tice and Procedure — Leave to 
Appeal . I. Xi. B. 27 Bom. 415 

COMPANIES, SHAPES IN. 

See Mahomedan Law — Gift. 

Ii. B. 34 I. A. 167 


COMPANY. col. 

1. Formation and Registration . 2078 

2. Articles op Association and Liabi- 

lity op Shareholders . . . 2082 

3. Rights op Shareholders . . 2093 | 

4. Transfer op Shares and Rights op 

* Transferees .... 2094 

5. Meetings and Voting . . . 2099 

6. Powers, Duties, and Liabilities op 

Directors 2100 

7. Winding up — 

{a) General Cases . . . 2121 

(h) Duties and Powers op Liqui- 
dators . . . . 2132 

(c) Costs and Claims on Assets . 2135 

(d) Liability op Oppicers. . 2138 


See Companies Act. 

See Injunction — Special Cases — Public 
Oppicers with Statutory Powers. 

I. L. B. 6 Bom. 266 

See Lien . I. L. B. 13 Bom. 314 
See Limitation Act, 1877, Sch. II, Art. 
120 . . I. L. XL 10 Bom. 483 

See Practice . I. L. B, 30 Bom. 173 
See Railway Company. 

See Registration Act. 

I. L. B. 29 Bom. 19 
See Stamp Act I. L. B. 29 Bom. 203 

— acquisition of land for— 

See Land Acquisition Act (I op 1894). 

I, L. B. 30 Calc. 36 

— appeal by— 

See Appeal to Privy Council— Prac- 
tice and Procedure — Leave to 
Appeal . I, L. B, 27 Bom. 415 


COMPAQ Y — concld. 

limited, liabilities of — 

See Execution of Decree — Execution 
against Representatives. 

1. L. B. 30 Calc. 961 

manager of— 

See Possession, Order of Criminal 
Court as to — Parties to Proceed- 
ings . I. L. it. 21 Calc. 915 

powers of Directors. 

See Presidency Banks Act (XI op 1876)* 
ss.' 36, 37 . I. Xj. B. 25 Bom. 52 

principal officer of— 

See Plaint — Verification and Signa- 
ture . . . 5 C. W. XL ©1 

I. Ii. B. 21 Calc. 60 
Xi, B. 20 I. A. 139 
X. Ii. B. 16 AIL 4 20 

See Written Statement. 

X. Xi. R. 22 Calc. 268 

suit against — 

See Plaint — Form and Contents op 
Plaint — Dependants . 8 W. B. 45 

2 B. Xi. B. S. H. 6 : 10 W. B. 366 
15 W. B. 534 
I. Xi. B. 21 AIL 346 

suit by— 

See Plaint — Form and Contents op 
Plaint — Plaintiffs. 

X. Ij. B. 12 Calc. 41 
X. Xi. B. 17 All. 292 
X. Xi. B. 18 AIL 198 
X. Xi. B. 20 All. 167 

— - — - — winding up— 

See Attachment — Attachment before 
Judgment . X. h. B. 21 Bom. 273 

See Practice — Civil Cases— Stay op 
Proceedings . I. L. B. 18 Bom. 65 

See Transfer op Civil Case— General 
Cases . . I. Xi. B. 9 All. 180 

— transfer by old, to new — 

See Stamp Act, 1879, Sch. I, Art. 21. 

X. Xi. B. 20 Bom. 432 

L FORMATION AND REGISTRATION. 

1. — — Association of Artisans for 

acquisition of gain — Registration of Associa- 
tion. An association of artizans for the purpose 
of enhancing the price of their work by bringing all 
the business of the trade into one shop and dividing 
the prices of the work done amongst the members 
according to their skill is an association that has for 
its object the acquisition of gain, and if consisting 
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of more than twenty persons must be registered. 
Bhikaji Sabaji v. Baptj Saju 

I. L. R. 1 Bom. 550 

2. Evidence of Registration— 

Evidence of registration of shareholders. The 
register of shareholders required by s. 14- of Act 
XIX of 1857 may consist of particulars entered in 
different books, which taken together substantially 
contain all the information which the Act requires. 
If there be a substantial compliance with the requi- 
sitions of the Act, the register is not invalidated 
by reason of slight deviations from its directions or 
by unimportant omissions or defects in particulars 
of information specified in s. 14. If the certificate 
of registration be not forthcoming, the fact of in- 
corporation may be proved aliunde. In re Alli- 
ance Financial Corporation : Blaney’s Case 
3 Bom. O. C. 106 

3. Suit to recover debts arising 

from transaction before Registration— Com- 
pany not authorized to sue by officers — Act X of 
1866. A society, which came into existence after 
Act X of 1866, but -was not registered until some 
time afterwards, under the provisions of that Act, 
sued by some of its officers to recover debts arising 
out of transactions entered into before registration. 
Held, that such society could not recover in the suits 
in their present form, as it was not, before registra- 
tion, an association authorized to sue in the name of 
an officer. Sennay Poorasay Hindu Janonoo- 
koola Nidhi v. Thayar Ammal 8 Mad. 193 


4. — —Application for Registration 

— Act X of 1866 [Indian Companies Act) — -Appli- 
cation received while Act X of 1866 was in force — 
Delay in office of Begistrar — Certificate purporting 
to be issued under Act X of 1866 , but issued after 
repeal thereof by Act VI of 18S2 — General Clauses 
Consolidation Act [1 of 1868), s. 6 — “ Proceedings 
commenced Prior to the 1st May 1882, the 
secretary and manager of a projected company 
(which was to be limited by shares) applied to the 
Registrar of joint-stock companies for a certificate 
of incorporation of the company, intending that 
it should be registered under Act X of 1856, the 
Indian Companies Act then in force, and forwarded 
the memorandum and articles of association with 
the necessary stamp-fees, and did everything that 
was required to be done by, or on behalf of, the 
company to obtain a certificate under that Act. 
No order was passed by the Registrar upon this 
application until 6th May, and owing to delay, for 
which the applicants were not responsible, registra- 
tion was not effected, and the certificate was not 
issued until the 3rd July, when a certificate was 
given purporting to be granted in pursuance of Act 
X of 1866. Meanwhile, on the 1st May 1882, 
the Indian Companies Act (VI of 1822) repealing 
Act X of 1866 came into force, s. 28 of which 
provided that every share in any company should 
be deemed to have been taken and held subject 
to payment of the whole amount thereof in cash, 
unless the same had been otherwise determined 
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by a contract in writing filed with the Regis- 
trar. No such provision existed in Act X of 1866. 
The shareholders of the company paid nothing upon 
their shares in cash, but had agreed (not in writing 
filed with the Registrar) that, in consideration of 
certain property conveyed by them to the company 
at the time of its formation, fully paid-up shares 
were to be allotted to them. Subsequently, the- 
company having gone into liquidation, the official 
liquidator sought to make the shareholders con- 
tributories to the assets of the company as the 
holders of shares upon which nothing had been 
paid, with reference to s. 28 of the Indian 
Companies Act (VI of 1SS2). Held, that the pro- 
ceedings for obtaining registration of the company 
and a grant of a certificate of such registration 
commenced, within the meaning of s. 6 of the 
General Clauses Act, when the memorandum and 
articles of association were received in the Regis- 
trar’s office in April 1882, while Act X of 1866 was 
in force ; that therefore the repeal of that Act by 
Act VI of 1882 did not affect those proceedings ;; 
that consequently the company must be taken to 
have been incorporated under the former Act ; and 
that the provisions of s. 28 of Act VI of 1882 not 
being applicable, the shareholders were not liable 
to be placed on the list of contributories as not 
having paid the full amount of their shares. In 
the matter of West Hopetoavn Tea Company 
I. L. R. 11 All. 349 


5. Registration of Association 

— Companies Act [VI of 1882), s. 4 — 44 Gain ” — 
Mutual Assurance Society. In 1870 a fund was 
formed by a number of persons over 20 in number,, 
the object being, according to the prospectus and 
rules, to provide for the widows, children, and other 
relatives of the subscribers. The management was. 
vested in a board of directors elected by the sub- 
scribers from amongst their own number. Sub- 
scriptions at fixed rates according to tables were 
paid by the subscribers to secure the provision of 
■ pensions for their widows, children, and relatives. 
The money so subscribed were invested in Govern- 
ment 4 per cent, securities, and in the course of 
management a large reserve fund was accumulated 
and so invested, the interest annually payable in. 
respect of which amounted, in the year 1888 to : 
upwards of R46,000, hut there was nothing to show 
that such reserve was larger than sound principles 
of management required. The rules provided for 
abatements of subscriptions according to a gradu- 
ated scale, which might be granted or withheld 
from year to year by the directors according to 
their opinion as to the condition of the fund. A 
subscriber to 'the fund was under no obligation 
to continue his subscription, but might stop it at 
pleasure, subject in certain contingencies to for- 
feiture of the benefit of past payments. Fines 
were also provided for unpunctuality in payments 
of subscriptions. It was contended that the sub- 
scribers formed an association which required 
registration under s. 4 of the Indian Companies Act,. 
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inasmuch as they carried on business having for its 
object the acquisition of gain by the association, or 
the individual members thereof, as the subscribers 
must be taken to 5 contemplate the ordinary con- 
sequences of their acts, and the forfeitures, fines, 
and large and increasing reserve fund constituted 
4 ‘ gain.” Semble : that these did not constitute 
gain. But held that, whether they did or not, 
no business was carried on, having for its object 
tlm acquisition of gain by the association or the 
individual members thereof. The subscribers to 
the General Family Pension Fund are not a com- 
pany, association, or partnership formed for the 
purpose of carrying on business that has for its 
object the accquisition of gain by the company, 
association, or partnership, or by the individual 
members thereof, within the meaning of s. 4 of the 
Indian Companies Act. Where the substantial : 
purpose of an association is not to carry on a : 
business for gain, the fact that gain may accrue 
incidentally or may arise from merely subsidiary I 
provisions does not make registration necessary. 1 
Kraal v. Whymper. I. L. It. 17 Calc. 786 

0. Unregistered Association — 

Companies Act (VI of 1H82 ), s. I— Mortgage, ille- 
gality of — Right of suit — Estoppel. In 1868 the 
Madras Hindu Mutual Benefit Permanent Fund : 
was created for the purpose of enabling Hindus to . 
assist one another and invest their savings chiefly j 
in landed property, and the doing all such other | 
things as are incidental or conducive to the attain- 
ment of the above objects. By the rules of the ! 
said fund, 'which was not registered under the Indian 
Companies Act (X of 1866), it was provided that i 
the members should pay subscriptions at the rate of 
R2-S-0 per share per mensem for seven years from 
the date of admission, and that at the end of the 
seven years R250 should be paid in full discharge 
of each share. It was further provided that 
subscribers should be entitled to borrow money 
from the said fund at interest, that a reserve fund : 
be formed and distributed once every five years to ! 
the subscribers, and that surplus collections be 
distributed among the subscribers annually. In 
1868, defendants 5 father borrowed money on I 
mortgage from the fund in accordance with the 
rules, and the amount was admittedly due at the j 
time of suit. The fund was wound up under an 1 
order of the High Court, dated 15th September 
1877 , during the lifetime of defendants’ father, who, ; 
however, took no active part in those proceedings. 

It further appeared that on the execution of the 
mortgage, the defendant’s father (the mortgagor) 
took a lease from the mortgagees of the houses 
mortgaged, and retained possession of them as j 
tenant. Held , that the association had for its 
object the acquisition of gain, and that, as the 
association consisted of more than twenty members 
and was not registered, its formation was forbidden 
by the Indian Companies Act (X of 1866), s. 4; ! 
that the mortgage suit, having for its object the ; 
carrying out of the illegal purpose of the associa- 
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tion, was an illegal transaction ; and that the suit 
must fail. Held, further, that the defendants were 
not estopped from setting up the plea of illegality 
either by the order of 1877 or by reason of their 
predecessor in title having attorned to the fund. 
Madras Hindu Mutual Benefit Permanent 
Fund v. Ragava Chetti I. L. B, 19 Mad. 200 

7. Illegal Association — Companies 

Act (VI of 1882), s. 4 — Business carried on by 
unregistered association for the purpose of gain — 
Right of suit. Persons more than twenty in number 
paid each a certain sum monthly to a stakeholder. 
The sum total of the subscriptions was then paid 
over as a loan free of interest to one of the subs- 
cribers chosen by casting lots, and he was there- 
upon required to execute a bond with a surety 
obliging him to continue his monthly subscriptions 
to the end of the period for which the arrangement 
was agreed to hold good — that period being as 
many months as there were subscribers. The bonds 
in question were executed in favour of the stake- 
holder and the subscribers. The business was not 
registered. A suit was brought on one of such 
bonds to recover the amount payable for subscrip- 
tion on account of the period subsequent to its 
execution. Held, that the obligees carried on 
business which had for its object the acquisition 
of gain within the meaning of the Companies" Act, 
1882, s. 4, and accordingly constituted an illegal 
association, and that the suit was not maintain- 
able. Ramasami Bhagavathar v. Nagendray- 
yan . . . . I. L. B. 19 Mad. 31 

8. — Unregistered Association for 

gain — Companies Act (VI of 1882), s. 4 — Illegal 
contract — Lottery Company . The prize winners in 
a lottery in which more than twenty persons took 
tickets covenanted with the promoters of the lottery 
to continue their subscriptions in respect of the 
successful ticket for two more years in accordance 
with the arrangement under which the lottery was 
established. The money not having been paid, 
the promoters brought a suit on the covenant. 
Held , that there was no association of twenty 
persons for the purpose of gain or at all, and 
consequently that the plaintiffs were not precluded 
from suing for want of registration under the Com- 
panies Act, s. 4. Panchena Manchu Nayar 
v. Gadinhare Kumaranchath Padmanabhan 
Nayar I. Ii. B. 20 Mad. 68 

2. ARTICLES OF ASSOCIATION AND LIABI- 
LITY OF SHAREHOLDERS. 

1. Objections outside scope of 

Articles of Association— Companies Act, X of 
1866, ss. 16 and 208. S. 16 of Act X of 1866 does 
not refer to obligations contracted with a company 
in accordance with the purpose of its formation 
other than those directly implied by the articles of 
association. S. 208 of the Act has no application to 
companies formed, but not registered after the Act 

3 T 
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came into force. Ptjesewalkttm Hindu Jano- 
BACARA NlDHI V. N AKA YANA ACHARRY 

8 Mad. 198 


8. — ■ — Material variance between 

Prospectus and Memorandum of Associa- 
tion — Illegal powers — Shareholders. Distinction 
pointed out between the case of a person who agrees 
to take shares in a projected company upon the 
faith of a prospectus, and one who does so upon the 
faith of a document purporting to be the proposed 
memorandum of association of such a company. 
The defendant, on being shown a document pur- 
porting to be the memorandum of association of a 
projected company, signed his name to it as 
having taken four shares. This document was not 
registered as the memorandum of association of the 
company, but another was, which differed from 
it in omitting, in its 4th clause, the word yearly 
before the word profits , on which the company 
were to pay a certain commission to the 
secretaries, agents, and treasurers, and in adding 
to its 6th clause a provision empowering the com- 
pany by special resolution in general meeting 
to subdivide the shares. Held, that the first was 
not, but the second was, . a material variance. 
Quaere : Whether the provision empowering the 
company to subdivide the shares was' illegal. But 
even if it was, held, that the effect of it being 
practically to alter the position of the defendant 
from what it would have been had the document 
signed by him been registered as the memorandum 
of association of the company, the defendant was 
not a shareholder in the company registered. In 
re the Financial Corporation , L. 21 2 Oh. Ap. 714 , 
commented on. Anandji Visram v. Nariad Spin- 
ning and Weaving Company, Limited 

I. Ij. B. 1 Bom. 820 

4. Contributories— A ct X of 

1866, ss. 6, 11, IS, 22, 36, 37, and 101— Liability of 
registered shareholders— Appeal from Recorder . In 
Tune 1865 was projected the Pegu Saw Mills 
Company, Limited, appellants being amongst the 
projectors, and having signed the prospectus, and 
entered their names in a list (attached to the pro- j 
|pectus) of intending shareholders, each to a speci- 
fled extent. Their names were also entered as such 
shareholders in the registration of the company 
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under Act X of 1866. In January 1867 certain 
contributors (amongst whom appellants were not) 
and ceitain creditors applied to the Recorder of 
Rangoon, under els. 4 and 5, s. 101, to have the 
company wound up, and an official liquidator 
appointed. A liquidator having been appointed,, 
he applied to the Court to call upon each of the con- ■ 
tributories, named in a list which he presented, 
to pay up his contribution. Accordingly, the 
Recorder declared the appellants to be" contri- 
butories, and directed each of them to pay the 
amount appearing against his name. Held, that 
this was a suit by the official liquidator to have 
appellants declared contributories, and an appeal 
therefore lay from the Recorder’s decision so de- 
claring them. Held, that the liability, under ss. 6, 
II, 18, 22, 36, and 37, of a registered shareholder, 
as member of a company, to contribute, is a primd 
facie liability only ; it being open to him to show 
that, although his name was on the register, yet 
he did not agree to become a member ; and that, as 
appellants were not cognizant of (much less did they 
assent to) the registration of their names as share- 
holders, whilst they refused to receive any shares 
or pay up any calls or deposits, the sole step- 
taken by them of joining others in putting forth 
the prospectus and affixing their names therein to 
a certain number of shares could not he said to be 
an agreement to become members of the company, 
and therefore they were not contributories. 
Cotton v. Pegu Saw Mills Company. 

9 W. H. 589 


5,. — Name on 'Register— Refusal 

to sign Articles of Association — Shareholder. De- 
fendant applied for 100 shares in a company, and 
on their being allotted to him paid R3 ,000 in deposit. 
His name was placed upon the register of share- 
holders, but he refused to sign the articles of associa- 
tion. Held, that he was not liable as a shareholder.. 
Goosery Cotton Mills Company v. Steel. 

2 Hyde 238' 


# 9. Share in Company, significa- 

tion of— Name on Register. A share in a company 
signifies a definite portion of its capital, and does 
not necessarily mean the right of a person whose 
name is then actually on a register of shareholders. 
Parbhudas Peanjivandas v. Ramlal Bhagirath 

8 Bom. O. C. 69 

7. Shareholder whose shares 

are forfeited, position of— Contributories. A 
member of a duly registered company whose shares 
have been forfeited is as much a past member as a 
member whose shares have been surrendered or 
transferred, but he is not liable to be placed on the 
list of contributories until it is established that the 
existing members are unable to satisfy the contribu- 
tions required to be made by them, in pursuance of 
the Indian Companies Act, and that the debts, in 
respect of which he is called upon to contribute 
were incurred prior to the date on which he ceased 


2. — -Articles of Association, vari- 

ation in — Liability of Shareholders. Where a 
clause in the articles of association provided that 
the existing shareholders for the time being should 
have the option of taking and subscribing for the 
shares in the additional capital, rateably and in 
proportion to their respective shares in the existing 
capital of the company : Held, that the clause 
being imperative, and not merely directory, a devia- 
tion from it could not be made, unless with the 
assent of every shareholder. Eastern Financial 
Association v. Pestanji Cursetji 

3 Bom. O. O. 9 
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to be member of the company. In re Allahabad 
Trading Company 

1 N. W. Part 6, p. 101 ; Ed. 1873, 190 

8. Constituting person a mem- 

ber of Company — Companies Act (X of 1866), 
s. 22 — Member of Company — “Subscriber of the 
memorandum — 4 e Agreement to become a member ” 
—Company not in existence — Rescission — Liabi- 
lity for Calls. The defendant, amongst others, 
subscribed (for 101 shares) a copy of the memoran- 
dum and articles of association of the plaintiff 
company then in process of formation, but sub- 
sequently, and before registration, gave notice to 
the persons most active in the promotion of the 
said company that he would withdraw his signa- j 
ture, and would have no connection thenceforth 
with the proposed company. His withdrawal, 
however, was not accepted. Subsequently to the 
receipt of the said notice, the memorandum and 
articles of association so signed by the defendant 
and others were presented for registration ; but 
registration was refused, on the ground that the 
said documents were not printed. A printed copy 
of each was then procured and registered. The 
registered copies differed, in respect of the signa- 
tures subscribed thereto, from the copies signed by 
the defendant. The defendant’s name was put 
upon the register of the company as the holder of 
101 shares, but without the defendant’s assent or 
knowledge, and two calls were made upon him in 
respect of the said shares. The defendant denied 
that he was a member of the said company or liable 
for calls. Held, that the defendant was not a 
member of the plaintiff company, either (i) as a 

“ subscriber of the memorandum of association ” 
under the earlier part of s. 22 of the Indian Com- 
panies Act, inasmuch as the memorandum there 
referred to was the registered memorandum, of 
which the document signed by the defendant was 
not even a true copy, or (ii) by reason of an “ agree- 
ment to take shares ” under the latter part of that 
section, inasmuch as the agreement there alluded 
to was an agreement with the company, and the 
agreement (if any) entered into by the defendant 
was not, and could not have been, an agreement 
with the company, the company not being at that 
time in existence. Qucere : Whether it is enough to 
constitute a person a member of a company under 
the earlier part of s. 22 to subscribe a true copy 
of the registered memorandum of association. 
Guzerat Spinning and Weaving Company v. 
Girdarlal Dalpatram. I. D. R. 5 Eom. 425 

9. Memorandum of Associa- 

tion — Effect of signing memorandum — Withdrawal 
of signature before registration of memorandum — 
Companies Act {VI of 1882), s . 45. A person 
who signs a memorandum of association for a 
number of shares becomes absolutely bound to 
take those shares. The statutory liability, the 
creation of the agreement, commences w-ith the 
signature of the memorandum, and is not held in 
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suspense until the memorandum is registered. 
There is no locus peniteniice up to the date of 
registration, and no person who has signed the 
memorandum can, acting independently of the 
others, cancel his signature. In re Machine 
Exchange Company. Rustomji Framji Wadia’s 
Case. Shaptjrji Byramji Katruck’s Case. 

1. 1>. R, 12 Rom. 311 

10. Signing duplicate of Memo- 

randum before registration of Company — 
Companies Act (VI of 1882) s. 45 — Signature 
after registration of company , effect of — Proposal 
to take shares — Acceptance . When a person signs 
a duplicate of the memorandum of association after 
the registration of the original memorandum, he 
does not thereby become a subscriber within the 
meaning of s. 45 of the Indian Companies Act, VI 
of 1882. Such signature, however, is equivalent to 
a proposal to the company to take shares, and if 
such a proposal is accepted, the person signing is a 
person -who has agreed w r ith the company to become 
a member within the terms of s. 45, and is liable to 
calls if entered on the register. Bombay National 
Manufacturing Company v. Ahmed bin Essa 
Khaliffa . . . I. Xi. R. 14 Rom. 198 

11. Member signing unregis- 

tered copy of Memorandum of Association 
— Companies Act ( VI of 1882), $. 45 — Agreement to 
become a member — Proposal — Acceptance — Repudia- 
tion before registration of Company . On the 13th 
April, 18S6, L signed a printed copy of the pro- 
posed memorandum of association of a projected 
company for ten shares, ■which on the 3rd August 
was registered as the Imperial Flour Mills Company. 
On that day, viz., the 3rd August 1886, L received 
a notice from the secretary of the company, inform- 
ing him that the company had been duly registered 
and requesting him to pay R1G0 as the deposit on 
the shares subscribed by him . On the 5th August 
L replied, stating that he had decided not to take up 
the shares. On the 6th August the secretary wrote 
to L, stating that he had already become a share- 
holder, and could not withdrawn On the 25th 
September the directors held their first meeting, 
and resolved that the * 4 shares applied for be 
allotted, and application and allotment money 
be called in.” On the 1st October the secretary 
notified to L the allotment of ten shares, and 
requested him to pay the overdue deposit call of 
R10 per share and the allotment call of R 15 per 
share. L refused to pay, and repudiated his liabi- 
lity in respect of the shares. He contended that 
he had never become a member of the company. 
Held, that the defendant was not a member of 
the company, and was not liable to the plaintiff’s 
claim. The fact that he had signed the 
proposed memorandum of association did not 
make him a member, inasmuch, as the docu- 
ment which he had signed was not the document 
which was registered, nor even a true copy of it. 
Nor could the defendant be held bound as having 
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amount to a signing of the memorandum itself, 
and does not satisfy the requirements of s. 45 of 
the Indian Companies Act (VI of 1882). It does 
not create the positive agreement which the law has 
made the necessary consequence of the signature 
of the real memorandum before registration. It 
only amounts to a proposal to take shares. But 
in the present case there had been no acceptance 
by the company of the proposal. There had been 
no allotment and no placing on the register. Ac- 
ceptance could not be legally inferred from the 
circumstances of the case. A 5 .? liability was only 
inchoate and never became complete. The com- 
pany, while it was solvent, never accepted A’s 
offer to become a shareholder, and after it went 
into liquidation it was too late. In re Bombay 
Electrical Company. Nasserwanji Dadabhoy 
Katruck’s Case . . I. Xi. It. 13 Bom. X 


Liability of a Signatory to 


the Memorandum of Association for a fully 
paid-up share given to him as a present— 

Shares available for allotment , but not allotted. 
The Bombay Electrical Company having gone into 
liquidation, the official liquidator applied to have E 
placed on the list of contributories in respect of one 
share for which he had subscribed, and signed the 
memorandum and articles of association on the 
26th February 1885. The company was registered 
on the 5th March 1885, and went into liquidation 
in July 1886. In his affidavit E stated that he 
had been induced to sign the memorandum and 
articles of association by one P, who was a promoter 
of the company, and who had promised to give 
him a fully paid-up share as the share he had 
signed for ; that in March 1886, P had accordingly 
handed him the certificate of a fully paid-up share ; 
that the said share was one out of a hundred fully 
paid-up shares which were given by the company 
to P in part payment of money due to him from 
the company, and that the said share was duly 
entered in the share register of the company as 
having been fully paid-up on the 18th September 
1885. He contended that the company was 
estopped from denying that the share was fully 
paid up ; that no other share had been allotted to 
him, and that all the shares of the company had been 
allotted. Held, that he was liable in respect of the 
share. The transaction between him and P did 
not bind or affect the company. The present of a 
paid-up share by a third party does not satisfy the 
obligation of a subscriber of the memorandum. 
The issue of the certificate does not estop the com- 
pany so long as the certificate has not passed to a 
bona fide transferee for value. If E had not, in 
fact, paid money or money’s worth for the 
one share subscribed for, the company was still 
entitled to prove the non-payment, and claim the 
value of the share. Held, also, that, as there 
were left shares available for allotment, the fact 
that none had been allotted to E made no differ- 
ence, and that the liquidator was entitled to hold 
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agreed to become a member within the meaning 
of s. 45 of the Indian Companies Act (VI of 1882). 
The agreement which binds a party under this 
section must be an agreement with the company 
itself. The company not being in existence at 
the date of the defendant’s signing the memo- 
randum of association {viz., the 16th April 1886), 
that signature could amount, at the most, to an 
application for shares to the promoters, which by 
reason of its non- withdrawal before the registration 
of the company on the 3rd August became on 
that day an application to the company. There 
could be no acceptance of that application until 
the company was registered ; and the defendant 
withdrew his application by his letter of the 5th 
August. The letter written by the company’s 
agents on the 3rd August was not an acceptance. 
It was only a request for the payment of the deposit 
on the shares for which the defendant had applied, 
and which was required as a guarantee for the bond 
fides of the application. Further, the terms of the 
resolution of the board of directors of the 25th 
September made it clear that up to that date the 
defendant’s application had not been made 
a binding agreement by acceptance. His repudia- 
tion, therefore, of the 5th August was in time, and 
he could not be held liable as a shareholder of the 
company. Held , also, that in no case could the 
defendant have been bound by the letter of the 3rd 
August written by the agents of the company. 
That letter was written — not by order of the direc- 
tors at a meeting duty convened and composed 
of the proper quorum of four. It was written 
by the secretary after consulting separately three 
only of the directors. This was an irregular pro- 
ceeding, which would not bind the company or 
the subscribers with regard to the application on 
the acceptance of shares. The directors did not 
act as a board, nor was the consent of a quorum 
obtained. Imperial Flour Mills Company v. 
Lamb . . I. L. It. 12 Bom. 047 


12. Agreement to take shares 

— Companies Act {VI of 1882), s. 43— -Signing 
duplicate memorandum of association of the regis- 
tration of company — Effect of such signature only 
equivalent to a proposal to take shares — Acceptance. 
A, after the Bombay Electrical Company had been 
registered, signed a duplicate memorandum of asso- 
ciation for five shares. He subsequently acted as 
director of the company, being qualified to act a s 
such by procuring from a member of the company 
five fully paid-up shares. The shares for which he 
subscribed were never allotted to him, nor was he 
registered as holder of them. The company went 
into liquidation. Held , that A was not liable in 
respect of the five shares for which he subscribed. 
A person signing a duplicate memorandum of asso- 
ciation is not bound as one who has signed the 
original memorandum, although such duplicate is 
signed after the company has been registered. Such 
*t. signature cannot be binding, because it does not 
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him to the contract which he had made with the 
* company when he signed the memorandum. In re 
Bombay Electrical Company. Elmore’s Case. 

I. Ii. B. 13 Bom. 57 

14, Contract with the Company 

— Companies Act (VI of 1882), s. 45 — Signing 
duplicate of the subsequently registered memorandum 
— Subsequent allotment and repudiation — Specific 
Relief Act (I of 1877, s. 23, cl. (h), and s . 27, cl. (e). 
The defendant, in February 1886, signed duplicates 
of the documents subsequently registered as the 
memorandum and articles of association of the 
plaintiff company in December of the same year. 

' By the documents which he signed, he 4 4 agreed ” 
to take the number of shares (ten) set opposite his 
name. He never cancelled that agreement. Ten 
shares were subsequently allotted to him ; but the 
defendant did nothing amounting to an acceptance 
of this allotment, and on the 19th April, 1888, 
definitely cancelled his previous agreement to take 
shares. Held,, that the defendant had never be- 
come a shareholder of the company. Whatever 
the signing by the defendant of the documents in 
February 1886 amounted to — whether to a con- 
tract or to a mere proposal — the defendant in 
signing them addressed, not the company, which 
was not then in existence, but the promoters. If a 
contract, the company was not then in existence, 
and could not therefore ratify it : if a proposal, it 
was not a proposal to the company, or an agent for 
the company, and the company could not therefore 
accept it. S. 23, cl. (h) and s. 27, cl. (e), of the 
Specific Relief Act (I of 1877), do not apply to 
contracts to take shares ; and only embody the 
English law as to cases where a company has 
taken the benefit of a contract, but refuses to carry 
it into effect. Imperial Ice Manufacturing 
Company v. Munchershaw Barjorji Wadia 

I. L, R. 13 Bom. 415 

15, Payment in cash. — Companies 

Act (VI of 1882), s. 28 — Accord and Satisfaction 
— -< Contributory , liability of. One P served the 
Nawab of Beyla Spinning and Weaving Company, 
Limited, as a broker, by getting shares subscribed 
for, collecting money from subscribers, and induc- 
ing people to take shares. There was no express 
agreement to pay him in cash, but there was a tacit 
understanding that he should get the usual broker’s 
commisson. He was given two shares as remunera- 
tion for his services. At the time he accepted the 
shares, the account of his commission as broker had 
not been settled, and no demand had been made 
by him for payment of any specified sum. When 
the Company was wound up under the orders of the 
Court, the liquidators placed his name on list A of 
the contributories for the value of the two shares. 
He applied to have his name removed from the 
list, Held, rejecting his application, that his name 
was rightly put on the list of contributories. The 
fact that the shares were given him as remunera- 
tion for his services could not be pleaded as a 
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payment of the calls on shares, as no definite 
sum had been found due when the shares were 
accepted by him. Where the circumstances 
relied on would, in an action for money due on the 
shares, be evidence only in support of a plea of 
accord and satisfaction, it would not be a good 
defence of 44 a payment in cash ” within the mean- 
ing of s. 28 of the Indian Companies Act (VI of 
1882), but otherwise, if the circumstances would 
support a plea of payment. Parshotumdas v. 
Ishvardas . .1. Xu B. 10 Bom. 161 

16. Shares issued as fully paid 

up — Companies Act (FI of 1882), s. 28 — Rights of 
a purchaser with notice taking from a purchaser 
without notice — Contributory. Twenty shares of 
the Beyla Spinning, Weaving, and Manufacturing 
Company, Limited, were originally allotted to A as 
fully paid-up shares partly for work done and partly 
for work to be done for the Company, The agree- 
ment under which the shares were so allotted was 
not registered as required by s. 28 of Act VI of 1882.. 
A sold three of these shares to D, who had no notice 
that they were not fully paid up. D sold the three 
shares to G, who was the Managing Director of the 
Company. The Company was wound up by the 
Court. At the date of the winding up, G was bolder 
of the three shares. In settling the list of contri- 
butories, the Court ordered (?’ s name to be placed 
on the list in respect of the three shares. Heidi 
that G was not liable as a contributory. Though 
G was a Managing Director of the Company, and as 
such must have known that the shares had been 
issued as fully paid-up shares without complying 
with s. 28 of Act VI of 1882, he was not on that 
account estopped from taking advantage of the 
equitable mle which protects a purchaser with 
notice taking from a purchaser without notice. 
In re Gulabdas Bhaidas I. L. B. 17 Bom. 672 

17. Contributory — Increase of 

capital — Illegal issue of shares— Reduction of 
capital — Companies Act (VI of 1882), s. 13. The 
Nawab of Beyla Spinning, Weaving, and Manu- 
facturing Company, Limited, was registered under 
the Indian Companies Act (X of 1866). The origi- 
nal capital of the company consisted of R4,00,000 
divided into 1,600 shares of R250 each. In 1882 
the capital of the company was increased by 
R1,00,000, divided into 1,600 shares of R62-8. 
The resolution to increase the capital was not 
passed in accordance with the articles of associa- 
tion, I e., 44 with the sanction of a special resolution 
of the company passed at a general meeting.” On 
the 5th November 1884, a resolution was passed at 
a general meeting of the company that the share- 
holders should take up 459 shares of the original 
capital and 1,027 shares of the increased cax>ital, 
which were then in the hands of the company, in 
the proportion of one share to every two shares 
already held by them. In pursuance of this 
resolution, the appellants took up several shares of 
the original capital as well as of the new capital. 
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On 19th. October 1885, a general meeting of the 
company was held, at which it was resolved that 
the resolution of the 5th November 1884, and all 
acts done in connection with it, should be set 
aside, that the shares taken by the shareholders 
m pursuance of that resolution should be taken 
hack by the company, and such amounts as had 
been paid by them on those shares should be cre- 
dited to their names in the company’s books. 
Ihis was accordingly done, and the shares were 
transferred to the name of the company. In 
October J886, the company was wound up by 
order of the Court. In settling the list of 
contributones the District Judge of Surat held 
that the appellants were liable, as contributories, in 
respect of all the shares which they had taken up 
m pursuance of the resolution of 5th November 
1884. On appeal from this decision : Held , that, 
with respect to the shares of the original capital, 
the resolution of the 19th October 1885 was illegal 
and invalid. It operated, not as an investment by 
the company of its funds in its own shares, but as 
an extinguishment of the shares, and such extin- 
guishment was virtually a reduction of the capital 
which could not be done without complying with 
a . pr ^TT lsionSof s * 13 of the Mian Companies 
A 0 * 3 1882). The holders of such shares 

were therefore properly placed on the list of con- 
tributories. Held , also, that the issue of the 
shares of the new capital was illegal, as the resolu- 
tion to increase the capital had not been come to 
m accordance with the articles of association. It 
was therefore open to the company to set aside 
the resolution of 5th November, 1884. When it 
was set aside, the persons- who held the new shares 

ceased to be shareholders, and could not, therefore 
he held liable as contributories, Bhimbhai v. 
ishwardas Jugjiwandas I. L. R. is Bom. 152 

3.8. _ — -— Liability of the heirs of a 

deceased Contributory — Companies Act (VI of 
1882), sa. 61, 126, and, 144, cl. (g)— Calls made 
tlie lomding up— Limitation — Settlement by 
Official Liquidator of list of Contributories — Shares 
duly^ issued, cancellation of — deduction of Capital. 

S. 61, Indian Companies Act (VI of 1882), corres- 
wrth s. 38 of the English Companies Act 
ot 1852, creates a new liability in the shareholders, 1 
and that liability includes contribution, not only 
in respect of calls made since the winding up, but 
also m respect of unpaid calls made before the date 
of the winding up, whether barred by limitation at 
that date or not. The Official Liquidator need not 
take out letters of administration to the estate of a 
deceased shareholder before settling the list of con- 
tributories. There is nothing in ss. 126 and 144 
requiring the Official Liquidator to place on the 
™ ai ( tlie Persons who may as representatives be 
liable to contribute in discharge of the liability of a 
deceased shareholder as contemplated by s. 126. 

can ^ he , Uabiiit y s under that section, of a 
person who has been placed on the list as his re- 
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preservative be affected by omission of the Official 
Liquidator to do so. Directors have no power to 
cancel shares duly issued to a shareholder at his 
and so red iice the capital of the company. 
Bhimbhai v. Ishwardas Jugjiwandas , I. L. E. IS 
Bom. 152 , followed. Sorabji Jamsetji Ish- 
wardas Jugjiwandas I. L. R. 20 Bom. 854 

l9s — — — 7 Snit Liquidator— Limita- 

twn-~-AUotment of shares— Commencement of share - 
do* s ^. Llobl } lt y-~' Companies Act (VI of 1882) s. 
J'' * liquidator of the Gujrat Company in 
September, 1889, sued the defendant as a registered 
^ lar , e D h o 0lder the Company to recoyer a sum of 
483 due from him in respect of his shares. 
Ine plaint set forth the particulars of demand, one 
of which was R250, being the amount of deposit 
payable before allotment on 15th July 1886, and 
another a sum of R250 payable on allotment on 15th 
July 1886. This suit was brought on 10th Septem- 
ber 1889, and the defendant contended that the 
above two items of claim were barred by limitation . 
Ine lower Courts, notwithstanding the statement 
m the plaint, found, as a fact, that the allotment 
of the shares was really made in November 1886. 
Held, therefore, assuming three years to be the 
period of limitation, that the claim was not barred. 
The debt due from the defendant did not become 
recoverable until he was registered as a share- 
holder. Malichand Dharamchand v. Dal- 
sukhram BArgovindas I. L. R. 17 Bom. 469 

r — — . Suit by Liquidator against 

Snarenolder — Limitation — Commencement of lia- 
bility of shareholder in respect of shares — ■ Memo- 
randum of Association — Attestation of signature of 
subscriber— Companies Act (VI of 1882), s. 11. 
A suit against a shareholder to enforce liability in 
respect of his shares, if brought within three years 
from the date at which his name is inscribed in the 
register as the holder of such shares, is not barred 
by limitation. Where a memorandum of associa- 
tion of a company has been registered, a subscriber 
cannot divest himself of his liability as a member of 
the company, although his signature to the memo- 
randum may not have been properly attested. The 
transaction may be irregular, but it is not void. 
Chhotalal Chhaganlal v. Dalsukhram Har- 
govindas . . I, L. R, 17 Bom. 472 

21. Articles of Asso- 

ciation— Proxy, qualification of — Meeting of share- 
holders to alter Memorandum of Association — Validity 
of votes given by proxy— Act XII of 1895 . By a 
power of attorney dated 14th October, 1881, some of 
the shareholders in the appellant company appoint - 
ed and authorized certain specified persons, 4 4 and 
all persons who at any time during the continuance 
of these powers of attorney may be partners in the 
firm of Messrs. Wallace & Co. of Bombay, however 
that firm may be constituted . . „ and in the 

absence from Bombay” of all the said persons 
4 4 then the person or persons for the time beino* 
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holding the procuration of the said firm and manag- 
ing the said business, 55 to vote as proxy for them 
at meetings of the company. Art. 65 of the 
articles of "association of the company provided 
that “ no person shall be appointed or have 
authority to act as a proxy who is not a share- 
holder in the company. 55 At meetings in May and 
June 1902, the right of proxy was exercised by a 
person, who had become a shareholder in the 
company in March 1889, and was manager of the 
firm of Wallace & Co., and holding its procuration 
from 1st April 1S89, but who was neither a 
■member of the firm nor a shareholder in the com- 
pany, when the power of attorney was executed. 
Held, by the Judicial Committee (reversing the 
decision of the High Court), that on the true con- 
struction of Art. 65, the proxy was not necessarily 
required to be a shareholder when the power of 
attorney was signed : the article was complied 
with by his being so qualified at the time when he 
was called upon to act as a proxy. Held , also, 
that although the proxy was not expressly named 
in the power of attorney, he was sufficiently 
described in it for all business purposes, and the 
articles of association required nothing more. 
Bombay-Burma Trading Corporation v . Dor- 
. abji (1905) . . I. Jj. R. 29 Bom. 120 

L. R. 32 I. A. 39 
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3. RIGHTS OF SHAREHOLDERS. 


1. Preferential Dividend pay- 

able to holder of one set of shares — Construc- 
tion of contract by the company to pay it to the share- 
holder and to his executor holding the same — Death 
of the shareholder — 44 Holder 55 of shares — Legal 
title to shares — Meaning of the word “hold ” — 
Administration, effect of. The goodwill of a business, 
which a merchant had carried on, and the capital, 
property and assets with it, were transferred by him 
In 1864 to a joint stock limited company, who 
agreed with him that, in consideration of the transfer 
by him of property, referred to in the contract 
as 44 the fixed assets, 55 one hundred paid-up shares 
of R 2, 500 each, of which any assignment by him 
during the next five years from the registration of 
the company should not be recognized by them 
as valid, should be allotted to him. It was also 
agreed that in consideration of the transfer, he 
and 4 4 his executors or administrators shall he 
entitled, so long as they hold the said hundred 
shares, to an extra or preferential dividend. 55 On 
this agreement the parties acted, and the sharehold- 
er held the shares till he died in England in 1888, 
having by will directed that his executors or ad- 
ministrators should hold the hundred shares in 
trust for his surviving brothers, of whom the exe- 
cutor, who proved the will, was one. Adminis- 
tration with the will annexed was granted in 
India to the plaintiff in this suit as the attorney of 
the executor. A note of this was made in the 


3, Suit to compel Directors to 

register Transfer — Persons entitled to require 
registration of transfer — Insolvency of shareholder — ■ 
Official Assignee, right of, to sell shares and obtai 
transfer . One^of the articles of association of the 


register of the company leaving the hundred shares 
still in the name of the testator. The company 
then discontinued to pay the preferential dividend, 
and contended that it was no longer payable, 
inasmuch as the testator’s estate had been admi- 
nistered, and that the executor no longer held the 
shares as executor, but as trustee for the beneficia- 
ries under the will. Held, that the contract was 
still in operation, the executor still 4 4 holding 55 the 
shares within its meaning ; and that the prefer- 
ential dividend continued payable to the estate 
of the testator, the company being only concerned 
with the legal title to the shares, and not with 
any claims, if there were any, that might be made 
by beneficiaries under the will against the executor 
as trustee. Bombay-Burma Trading Corpora- 
tion v. Smith] I. L. R. 19 Bora. 1 

I». R. 21 1. A. 139 


Affirming decision of High Court in Bombay- 
Burma Trading Corporation v. Smith. 

I. Xj. R. 17 Bom. 197 


4. TRANSFER OF SHARES AND RIGHTS 
£ TRANSFEREES. 


1. Blank Transfer -Right 

transferee under blank transfer to registration — 
Discretion of Directors — Companies Act, 1866 , 
s. 34 — Discretion of the Cotort to refuse to hear the 
case under s. 34. The power given to the Court by 
s. 34 of the Indian Con^anies Act of 1S66 is dis- 
cretionary, and the Court will not order a transfer 
to be registered where the alleged transferor is not 
before the Court, and there is any real doubt as to 
the validity or bond fides of the transaction. In 
the matter of the petition of Luchmee Chund. 
Luchmee Chund v. Bengal Coal Company 
I. I*. R. B Calc. 


2. Refusal of Company to re- 

gister purchase at sale in execution of 
decree — Mandamus. Where shares in the East 
Indian Railway Company belonging to an execution 
debtor who had absconded with the share certi- 
ficates were sold in execution, the transfer being 
executed by a Judge under the provisions of Act 
VIII of 1859, s. 267 : Held , that, although the 
Company’s deed of settlement, under which their 
Act of Parliament declared that the company 
should be regulated, gave to the Board of Directors 
a power of approval or disapproval of intending 
shareholders, they had no option as to registering 
a shareholder who purchased shares in execution ; 
and that they were also bound to grant him, under 
the circumstances, new share certificates. Reg. v . 
East Indian Railway Company 

1 Ind. Jur. 35L S. 258 : Bourke O. C. 395 
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st specific and adequate legal remedy ”), and 
under the Companies Act the proper procedure 
had not been adopted. Q was a transferee whose 
title was not complete, inasmuch as the requisite 
sanction to the transfer had not been obtained, 
and, therefore, there w r as no privity between him 
and the directors of the company, and he had no 
right to complain. In the matter of Bombay 
Eire Insurance Company. Ex-parte. Gilbert 
I. D. R. 16 Bom. 398 

5. Approval of Transfer by 

Directors — Such poicer of approval a fiduciary 
power — Resolution of Directors to approve of future 
transfers ultra vires. By the articles of associa- 
tion of the New Great Eastern Spinning and Weav- 
ing Company, transfers of shares in the company 
were subject to the approval of the directors. On 
the 18th October, 1898, the directors passed a reso- 
lution ‘ c that up to the time of the next ordinary 
general meeting the board approve of all transfers 
of shares made by Dwarkadas Shamji and Ramdas 
Kessowji (two of the shareholders) or either of them 
and. . . . will transfer shares standing in the 

name of D^varkadas Shamji and in the name of 
Ramdas Kessowji to their or his transferees without 
claiming any lien or raising any objection.’ 4 5 Held , 
that the above resolution was ultra vires and 
not binding on the company. The pow'er conferred 
on the directors by the articles of association 
w as a fiduciary pow r er to be exercised for the benefit 
of the company, and could not be exercised un- 
til the question of each transfer together with 
the names of the transferor and the transferee 
w r as before them and they had an opportunity of 
considering each case. In re New Great 
Eastern Spinning and Weaving Co. Ex- parte 
Ramdas Kessowji I. X*„ B. 23 Bom. 685 

6. Application to compel Re- 

gistration of transfers of shares — Companies 
Act (VI of 1882), ss. 29, 58, 92 — Discretionary 
power of Directors to refuse registration — Articles 
of Association — Interference of the Courts. Where 
the directors of a company (the Muir Mills) refused 
to register the transfer of shares and relied on 
art. 21 of the articles of association, which em- 
powered the directors to 4 4 decline to register any 
transfer of shares to any person of vffiom they 
may for any reason disapprove Held, (i) that 
it is not necessary under s. 58 for the applicants to 
join their vendors in their applications. Ex-parte 
Penney, L. R. 8 " Ch. 446, distinguished. Skinner 
v. City of London Marine Insurance Company , 
L. R. 14 Q. JB. D. 882 ; London Founders Associa- 
tion v. Clarke, L. R. 20 Q. B. D. 576 ; Paine v. Hut- 
chinson , L. R. 3 Ch. 388 ; Ex-parte Gilbert, I. L. 
R. 16 Bom. 398, referred to. Ex-parte Shaw, L.R. 
4 Q. B. D. 463, followed. (ii)‘ Where it w^as found 
that there w T as a defect in the constitution of the 
board of directors, which. w T as not cured by the 
articles of association, held, that the Court was 
not bound to dismiss the application under s. 58' 
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Coorla Spinning and Weaving Company provided 
that the board of directors might decline to register 
any transfer of shares, unless the transferee w r ere 
approved by the Board. A shareholder, holding 
423 shares, became insolvent, and his shares 
thereupon vested in the Official Assignee wffio sold 
them. The purchaser required the Official Assignee 
to transfer the shares into the names of two 
nominees, viz., 200 shares to the name of one 
nominee, and 223 shares to the name of the 
other. The Official Assignee executed the neces- 
sary transfer deeds and sent them to the company, 
with a request that the shares might be trans- 
ferred accordingly. The proposed nominees w r ere 
already members of the company and registered 
holders of shares in it, and no objection w r as taken 
to them in their personal capacity. The directors, 
however, declined to approve of the transferees 
and to register the transfer, unless the transferees 
would pledge themselves not to approve a certain 
change in the mode of remunerating the agents 
of the company, which the directors desired to 
effect, and which they believed would be very 
advantageous to the company. The transferees 
refused to pledge themselves in any w^ay as to their 
future action and brought this suit , to enforce re- 
gistration of the transfer. Held, following 
Moffatt v. Farquhar , L. R. 7 Ch. D. 591, that the 
directors were bound to register the transfers. 
It was contended that neither the Official Assignee 
nor the transferees had any legal right to call on the 
company to register the transfers. Held, that, 
having regard to the provision of the articles of 
association of the company, the Official Assignee 
was entitled to have the shares registered in the 
names of his vendees. Kaikhosro Muncherji 
Heeramaneck v. Coorla Spinning and Weaving 
Company . . . I, L. R. 16 Bom. 80 

4. Sanction to transfer not 

Obtained from Directors — Application for re- 
gistration by transferee — Refusal of Directors to 
register— Specific Relief Act, I of 1877, s . 45 — Com- 
panies Act (VI of 1882), s. 58. G bought some 
shares in the Bombay Fire Insurance Company and 
applied to the directors for registration as a share- 
holder in respect of the shares bought. The direc- 
tors refused the application, giving no reason for 
so doing. G now applied to the Court, under s. 
45.. of the Specific Relief Act and under s. 58 of 
the Indian Companies Act, for an order com- 
pelling the directors to register him as a shareholder. 
The articles of association of the company pro- 
vided, (inter alia), that any shareholder might, 
with the sanction of the board of directors, sell or 
dispose of and transfer all or any of his shares to 
any other person approved by the board who shall 
not be bound to assign any reason for the with- 
holding of such sanction. Held, that the applica- 
tion should be refused, for s. 45 of the Specific 
Relief Act did not apply (there .being another 
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on the ground of its being premature, there having 
been no refusal to register by a properly constituted 
Board, but might treat the defence set up as a 
refusal, and deal with the application on the merits, 
(iii) Where it was found that the real objections 
entertained, by the directors to the various trans- 
ferees were (a) their connection as employes of the 
Cawnpore Woollen Mills with M (the managing 
director of the Cawnpore Woollen Mills), and the 
personal animosity existing between J. (the 
managing director of the Muir Mills), and 31, 
and (b) the desire of the directors (of the Muir Mills) 
that M should not add to his voting power at the 
meetings of the company, and (c) that therefore 
the objections were not personal to the applicants 
themselves. Held, that, where the articles of asso- 
ciation give a discretionary power to the directors 
to refuse to register a transfer, and it appears that 
the directors have "bond fide considered the matter, 
the Courts will not compel them to disclose their 
reasons, but if they do disclose their reasons, or 
evidence is produced as to their reasons, the Courts 
will consider whether those reasons proceeded 
orfa right or wrong principle. Held, further, apply- 
ing the principle of English cases, that objections 
not personal to the transferees do not constitute 
legitimate reasons. Poole v. Middleton, 29 Beav 
646 ; In re Bell Bros., 7 L. T. Rep. 689 ; Ex-parte 
Penney, L. R. 8 Ch. 446 ; Moffat v. Farquhar, L. R. 

7 Ch. D. 591 ; Kailchosro v. Coorla Spinning and 
Weaving Co., I. L. R. 16 Bom,. 80 ; In re Coalport 
China Go., L. R. 2 Ch. 404, referred to. Mum 
Mills Company v. Condon I. la. R. 22 All. 410 

7. Rectification of Register — 

Indian Companies Act (VI of 1882), s. 58 — 
Application for rectification of register — Evidence 
Act (I of 1872), s. 115— Estoppel — Hindu Law — 
Property held by head of mutt — Presumption as to 
its being property of mutt. The head of a mutt 
applied for and was allotted shares in a company 
in his own name. Payments were made by him, 
by way of calls on the shares, and by his successor 
in office, and the company, credited the amounts 
paid by the successor towards the amount due 
as calls on the shares. Subsequently plaintiff, 
another successor in the office, applied to have 
the company’s share register altered, so that the 
shares should stand in the name of the mutt. 
This the directors refused to do unless plaintiff 
provided them with a transfer from the original 
allottee (who was still alive) or an indemnity by 
the mutt. Plaintiff did neither, and the shares 
were ultimately declared by the company to be 
forfeited. Plaintiff now sued the company, claim- 
ing that the shares were not the private property 
of the original allottee, but belonged to the mutt, 
and that the forfeiture should be declared to be 
invalid, and that the company’s register should be 
rectified. He adduced no evidence to show that 
the original applicant had utilised the funds of the 
mutt in payment of calls. Held, that no presump- 
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tion arose that the money paid belonged to the 
mutt. Nor was the company estopped, by s. 115 
of the Evidence Act, from denying that the shares 
were the property of the mutt. On the refusal by 
the directors to transfer the shares to the name of 
the plaintiff, he should have applied for rectification 
of the company’s register under s. 58 of the 
Indian Companies Act, though such an application 
could not have been successful, as in the circum- 
stances he could not have shown that the direc- 
tors had acted capriciously and unreasonably in 
refusing to enter plaintiff’s name on the register 
without a transfer from the original holder 
or an indemnity. Mahant Kishqra Dossjeb 
v. Coimbatore Spinning and Weaving 
Company (1902) . I. Xi. R. 26 Mad. 79 

8. Sale of Shares — Voucher by com- 

pany of title of vendor — Estoppel — Pukka receipt 
issued by company. In 1898, the plaintiff, through 
his broker, purchased in the open market three 
shares in the defendant company. According to 
the practice usual in Bombay, the transfer deeds 
signed by the vendors were brought to him by his 
broker and were signed by him and returned to 
the seller’s broker, who lodged them, together with 
the share certificates, in the office of the company, 
and obtained a haicha receipt for the same, ad- 
dressed to the seller. The directors of the com- 
pany having duly approved of the transfers, the 
seller’s broker returned the Jcatcha receipt and 
obtained from the company a puklca receipt 
addressed to the plaintiff (i.e., the purchaser) in 
the following terms: <c Received for transfer the 
following share certificates with transfer deeds duly 
executed : — 

Nos.... 

Total, .shares only. 

(Sd.) Transfer Clerk. 

N.B. This receipt shall be presented Afithin on© 
week from this date, when the share certificates will 
be returned. The Company will not hold itself 
responsible for the safe custody of the above share 
beyond one week from this date.” This puklca re- 
ceipt was given by the seller’s broker to the plaint- 
iff’s broker, who handed it to the plaintiff, and the 
latter thereupon (in accordance with the practice 
in Bombay) paid the price of the shares. No fresh 
certificate was issued by the company to the plaint- 
iff, but his name was endorsed by the company on 
the existing certificate as transferee. He was also' 
duly registered as transferee in the hooks of the 
company. It was subsequently discovered that, 
by reason of a previous transfer of the said three 
shares having been forged, the plaintiff’s vendor 
had no title, and by a decree in a suit filed by the 
real owner of the shares the plaintiff was ordered 
to give them up. He thereupon filed this suit to 
recover the value of the shares from the company - 
contending that by their pukka receipt the com- 
pany had represented to him that he w as obtain. 
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ing shares in the company, and that upon that 
representation he had paid for them, and that' the 
company were estopped from denying that he was 
entitled to them. Held, that the company were 
not estopped by the receipt from denying the 
plaintiff’s title on the ground of the invalidity of 
the forged transfer. Rivett-Carnac v. New 
Mofussil Company (1901) I. X. R. 26 Bom. 54 

9. * — • Agreement— Res- 

traint of trade — Contract Act (IX of 1872) — Continu- 
ous cause of action — Damages — Transfer of business 
to a limited Company— Effect Held, that an order 
directing a company to furnish an account will not 
extend beyond or include contributions, which 
accrued later than the date when the business of 
such company was transferred to a limited 
company. Fraser & Co. v. The Bombay Ice 
Manufacturing Company (1905) 

I. L. R. 29 Bom. 107 


5. MEETINGS AND VOTING. 


Meeting of Shareholders — 
Power of chairman — Poll — Time for talcing a poll 
—Right of shareholder to vote at meeting — Articles 
of Association. At common law, and where the 
taking of a poll is not governed by statute or special 
rule, the chairman of a meeting is the proper 
authority to fix the time and place for the taking 
of a poll ; and a poll is properly and correctly taken 
immediately after the termination of the meeting. 
The same rule applies to meetings of registered 
companies, unless their articles prescribe some 
other procedure. The object of a poll in the case 
of a meeting of members of a registered company, as 
of other meetings, is to ascertain the true sense of 
the meeting, and is not to give absent members a 
further opportunity of voting, unless a contrary 
intention is expressly or impliedly to be gathered 
from the articles of the company. There is no 
presumption in construing a doubtful article in the 
latter sense. One of the articles of association of a 
joint stock company provided as follows : — 
Every shareholder not disqualified by the preced- 
ing article or article No. 17, and who has been duly 
registered for three months previous to the general 
meeting, shall be entitled to vote at such meeting, 
and shall have one vote in respect of every 
share held by him. Held, that the meaning of the 
above ^article was merely that a shareholder should 
he registered for three months before he could vote, 
hut that, having thus once acquired the right 
to vote,- he had one vote in respect of every 
share held by him. It was not necessary under 
"the article that every such share should have been 
held by him for three months. Liladear Shamji 
v ' Rehmubhoy Allana L X. R. 15 Bom. 164 

: /; • V- -. : ; ^ Articles Of A$SO- 

cmtion — General meeting of Shareholders— -Proxies — 
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— Alteration of Memorandum of Association — Act 
XII of 1895. The right of a shareholder to vote 
by proxy depends on the contract between bimself 
and his co-shareholders, and, where parties have a 
right depending on the contract between them 
and other parties, then all the requisitions of the 
contract as to the exercise of that right must be 
followed. Article 65 of the articles of association 
of the Bombay Burma Trading Corporation, Limited, 
provided as follows: No person shall ; be 

appointed or have authority to act as a proxy who 
is not a shareholder in the company. 59 Held, that 
the above article imposed two essential conditions, 
viz., that the proxy should be a shareholder at the 
date of his appointment and also at the date when 
he acted. By a power-of -attorney dated the 14th 
October, 1881, some of the shareholders in the 
above company authorized and appointed certain 
specified persons “ and all persons who at any time 
during the continuance of these powers-of -attorney 
may be partners in the firm of Messrs. Wallace 
& Co., of Bombay, however that firm may be 
constituted . . . and in the absence from 

Bombay 99 of all the said persons, “ then the person 
or persons for the time being holding the procura- 
tion of the said firm, and managing the said busi- 
ness, jointly and each of them severally 99 to vote 
as proxy for them at meetings of the above com- 
pany. On the 20th March 1889, M became a 
shareholder in the company, and on the 1st April, 
1889, he began to manage the business of Wallace 
& Co., holding its procuration. Under the above 
power be voted as proxy at meetings of the com- 
pany held in 1902 for the purpose of altering the 
memorandum of association.* Held, that, not 
having been a shareholder at the date of his ap- 
pointment, as required by art. 65, he had not 
been validly appointed a iiroxy. It is not necessary 
that the actual name of the person appointed to be 
proxy should appear in the proxy paper. It 
suffices if he is designated by a description which 
fixes his identity at the date of appointment. In 
the matter of the Bombay Burma Trading 
Corporation, Limited (1902) 

I. X. R. 27 Bom. 113 


6. POWERS, DUTIES, AND LIABILITIES OF 
DIRECTORS. 

1. Director — Qualification — Quali- 

fication shares not paid for by director, but trans- 
ferred to him by a third person . Shares taken as 
a qualification for a directorship of a company 
need not be taken from the company. It is enough 
if they are taken in open market or from a friend 
within a reasonable time alter acceptance of the 
office. They need not be shares for which the 
qualifying director has paid. In re Bombay 
Electrical Company. Nasservanji Dadabhoy 
Katruck’s Case . . I. L. R. 13 Bom. 1 

2 Power to appoint Solicitor to 


proxy Memorandum of Association ( Company — Suit by agents of company to restrain it 
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from carrying into effect a resolution of directors 
— Injunction — Eight to sue , survival of. By the 
memorandum and articles of association of the 
New Dhurumsey Poonjabhoy Spinning and Weav- 
ing Company, the plaintiff’s firm of M F & Co. w ere 
appointed agents of the company for twenty- five 
years, and if was provided that they should have 
the general control and management of the com- 
pany. Clause 98 of the articles provided that 
the said firm, as such agents, should have full 
power and authority, inter alia , to appiont and 
employ, in or for the purposes of the transaction 
and management of the affairs and business of ,the 
company, such solicitors as they should think 
proper. An agreement, dated 26th August 1874, 
was also entered into between the company and 
the partners in the firm of M F & Co., their 
executors, administrators, and assigns, for the 
time being constituting the partnership firm of M 
F & Co., whereby it was agreed that the said firm 
should be agents to the company for twenty- five 
years to buy and sell, etc., and particularly to 
exercise all the powers contained in cl. 98 of the 
articles of association. Messrs. C and B were duly 
appointed solicitors to the company, and acted 
as such for a considerable time. Merwanji Framji, 
one of the members of the said firm of M F & Co., 
died in the middle of March, 1876. The plaintiffs 
complained that G, one of the shareholders in the 
company, became desirous of ousting the plaintiffs 
from the position of agents of the company, and of 
becoming the managing director of the com- 
pany ; that, in July 1881, he procured his own 
election and that of certain nominees of his as 
directors of the company ; and on the 8th August 
1881 procured the passsing of a resolution at a 
board meeting to the effect that, as Messrs. C and 
B, the company’s solicitors, were also the solicitors 
of the agents, it was desirable, for the interests of 
the company, that a change should be made, and 
that Messrs. H, C and L be appointed solicitors 
of the company. The plaintiffs alleged that the 
•only object of passing the said resolution was to 
facilitate the design of G, of ousting the plaintiffs 
from their agency, and getting the management of 
the company for himself ; that Messrs. H, C and 
L had been for a long time the sclicitors of G , and 
had been advising him in his designs upon the com- 
pany and upon the plaintiffs, and they contended 
that the resolution was a breach of the contract 
between the company and the plaintiffs, and a 
violation of the articles of i ssociation of the 
company. The plaintiffs sued G and two other 
directors of the company, and the company 
itself, and prayed for an injunction against the 
defendants to restrain them from committing any 
breach of the agreement of 26th August 1874, and 
in particular from carrying into effect the resolu- 
tion appionting Messrs. H, C and L as solicitors 
for the company, and to restrain them from doing 
anything inconsistent with the memorandum and 
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articles of association. The defendants contended 
that the contract of the 26th August 1874 had been 
determined by the death of Merwanji Framji, and 
that the powers conferred on the agents by cl. 98 
of the articles were, subject to the general powers 
of management, vested in the directors by the 
articles, and that the case was not one in which 
an injunction could be granted. Held , that, having 
regard to the memorandum and articles of associa- 
tion, the contract was that the firm of M F & Co . 
for the time being should be the agents of the com- 
pany for twenty-five years, and that the right to 
sue on the contract by its nature survived to the 
plaintiffs after the death of Merwanji Framji. 
Held , also, that there being no provision either in 
the articles of association or the agreement of 26th 
August 1874, that the power thereby conferred on 
the agents should be subject to the control or assent 
of the directors, there jwas no right in the directors 
to interfere with the agents in the exercise of 
their powers otherwise than as representing the 
company in virtue of their general powers of 
management. Nusseewanjee v. Gobdon 

I. X». B. 0 Bom. 286 

3. Appointment of Partner of 

Director to do work for company as Soli- 
citor — Director of public company — Trustee. Al- 
though a director of a public company is always 
clothed with a fiduciary character in regard to 
any dealings with p ro P er ty 0 f the company 
in his capacity of director, the rule that a trustee 
is not allowed to make a profit of his trust 
does not apply to such a director, qua director only. 
When a partner of one of the directors of the com- 
pany did work for the directors as solicitor and there 
was nothing to show that he had not been duly 
appointed by the directors, his claim in respect of 
such work was allowed. Distinction drawn be- 
tween a trustee and a director of a public company. 
In the matter of Poet Canning Company, 
Limited * » « 6 B. L. B. 278 

_ 4, Authority of Agent — Corpora - 

tion- — Contract under seal — Companies * Clauses 
Consolidation Act, # <9 # Vic., c. 16, s. 97. The 
Scinde ''Railway Company was incorporated by 3.8 
& 19 Vic., c. 115, for the purpose of making and 
maintaining railways in India, and for other pur- 
poses. This was repealed by 20 & 21 Vic., c. 160, 
which' authorized the company to extend their 
operations and also their capital, etc. This Act by 
s. 3 declared the Companies 9 Clauses Consolidation 
Act, 1845, to be incorporated with it. By s. 18 the 
company have a 44 seal for use in India in lieu of 
the common seal of the company, and from time to 
time may vary and renew it, and make regulations 
for its use ; and except as by this Act otherwise ex- 
pressly provided, every document sealed with such 
seal, in conformity with such regulations, or in 
pursuance of any order of the "'directors, or of any 
authority given by the company under their com- 
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mon seai, shall be as valid and effectual as if the 
common seal were affixed thereto,” By s. 54, 
c 5 the company from time to time may appoint and 
remove such committees, persons or person as the 
company think fit to act on behalf of the company 
in India or elsewhere, with respect to the making, 
maintaining, managing, working, and using of 
the railways and other works of the company, 
and the control and conduct of any of the affairs in 
India or elsewhere of the company ; and may dele- 
gate to any such committee, persons and person res- 
pectively all or any of the powers of the company 
and of the directors and officers thereof, which the 
company thinks it expedient that such committee, 
persons, and person respectively should possess for 
the purposes of his or their respective appoint- 
ment.” In January, 1867, E was the agent of the 
company in India, and he entered, it was alleged on 
their behalf, into a contract with the plaintiffs for 
sixty sets of iron-work for low-sided waggons. 
The plaintiffs’ firm did not deal in iron-work, and 
they had to get the goods manufactured for them 
in England. The Board of Directors were at the 
time supplying iron-work for the company. There 
was nothing to show that E had been appointed 
under the provisions of s. 54 of the Act, 20 & 21 
Vic., c. 160, nor was there any evidence of the 
extent of his pow er or authority. A specification 
of the contract differed from it, in that it stated 
the waggons to be covered waggons, and not low- 
sided waggons. The contract was not made under 
seal of the company, nor was the iron-work, the 
subject of the contract, ever accepted by the 
company. The defendants admitted that at the 
date of the alleged contract E was the agent of the 
company in India, but denied that his power ex- 
tended to the making of such contract; they fur- 
ther stated that the contract, if entered into, had 
been afterwards cancelled. Held by Phear, J., 
that there was no evidence to show that E had 
authority to make the contract. The contract 
was one which E would have hdfd power to make in 
writing only, under s. 97 of the Companies’ 
Clauses Consolidation Act, had he been appointed 
under s. 54, 20 & 21 Vic., c. 160 ; but there was no 
proof of such appointment. Held on appeal, that 
assuming that E had been appointed under s. 54, 
with powers as large as in the ordinary course 
could be conferred upon him under that section, the 
contract was not one by which, acting as such 
agent, he had power to bind the company. Stew- 
art V . Scinde, Punjab, and Delhi Railway 
Company . . . . 5B.L.R. 195 

_ 5. Duties of Promoters and 

Directors — Trustees. A and M, at the request of 
B t agreed to get up a company which should pur- 
chase from B the good-will, stock, and furniture of 
Spence’s Hotel and all outstandings due to B for 
four , lakhs of rupees. The scheme was made 
public, and shares were applied for in excess of 
the intended capital. On the 1st May 1863, the 
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memorandum of association was registered, signed, 
inter alid, by A and M. On the same day the 
prospectus was issued, which stated, inter alid , 
that “ the company have purchased from the 
former proprietors for the sum of R4,G0,000 
the entire stock of hotel and shop, together with the 
outstandings, on the 30th April 1863, the latter 
amounting to about R50,000. The dividend of 
10 per cent, per annum for two years is guaranteed: 
to the shareholders.” The prospectus was signed 
by A and M and another as directors, but the last 
took no active part. On the same day an agree- 
ment was signed by B, whereby he agreed, in consi- 
deration of R4,00X>0O paid by A and M as therein 
mentioned, viz., R 1,50 ,000 in paid-up shares of 
the company, to transfer to them, or Spence’s 
Hotel Company, Limited, all his right, title, and' 
interest in Spence’s Hotel the good-will, furniture, 
outstandings, etc. The articles of association were 
dated 7th September 1863. A and M with two 
others formed the first board of directors. These 
directors, a-t an extraordinary meeting on August 
1st, presented a report, which was adopted by the 
meeting, in which they said , B has deposited with 
M and A security sufficient to ensure the payment 
j of the 10 percent, dividend' guaranteed to him by 
the company.” On the 5th December, 1863 a deed 
was executed, with the approval of the company’s 
solicitors, by B on the one part and A and M on 
the other, which, after reciting that as security for 
the guarantee of the 10 per cent, dividend B had 
deposited with A and M 400 fully paid-up shares in 
the company, witnessed “ that B would pay to A 
\ and M such sums as would be necessary to make up 
and pay half-yearly a dividend of 10 per cent, per 
annum : and that he constituted A and M his 
| attorneys to sell the 400 shares and out of the pro- 
! ceeds to make good the yearly dividend of 10 per 
cent. , and after such payment towards the guaran - 
teed dividend, to hold the remaining shares or ba- 
lance of money in trust for B absolutely.” On the 
same day another deed, prepared by A’s private 
solicitor, was executed by B on one part and A and 
M on the other, which, after reciting an agreement 
by B with A and M in April, that if they would 
assist him in forming such company, for the pur- 
chase of Spence’s Hotel, and as they had in fact 
since formed, “ he, B, would pay or secure to them, 

A and M, such fitting and proper remuneration 
for their trouble and risk as might be ultimately 
arranged and after reciting the first deed of 5th 
December, 1865, witnessed “that B covenanted 
with A and M that, notwithstanding the trust 
contained in the before-mentioned indenture 
whereby the surplus mentioned was declared to 
belong to B absolutely, the same surplus should 
belong to, and be the exclusive property of, A and 
M in equal shares : and that if the net profits of 
the Hotel Company should prove sufficient to pay 
I the whole 10 per cent., then the whole of the 400' 

| shares deposited with A and M should be retained 
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by them for their own benefit in equal shares.” 
This deed was undisclosed until the filing of their 
written statement by A and M in the present suit. 
There was no actual deposit of the 400 shares 
by B, but A and M respectively took 200 shares in 
their own names. R 10, 947-9-6 were paid by A 
and M to make up the deficit on the guaranteed 
dividend up to December 1864. Also, on the 5th 
December, 1863, B executed another deed, in 
which, after reciting that he had guaranteed that 
the outstanding debts of the hotel should realize, 
before May, 1865, R5Q,00Q at least and that he had 
■deposited with the company 50 fully paid-up shares 
as security for this guarantee, he, B, covenanted to 
pay any deficit, aiid appointed the company his 
attorneys to realize these shares, and out of the 
proceeds to pay themselves the deficit, and, subject 
to this, to hold the shares or the proceeds in trust 
for him, B. Fifty shares were received from B by 
A under the trusts of this deed. The outstandings 
fell short of the guaranteed amount by R19,255. 
In a suit by the company to recover the 400 shares 
and for an account of the profits of the same: 
Held , in the Court below and on appeal, that 
the suit was rightly brought by the company as 
plaintiffs. That A and M were the agents of the 
company to effect the purchase, and, as such, were 
bound to make for the company the best bargain 
which they reasonably could, and forbidden to 
obtain personal profit or benefit out of the matter. 
A and M, as regards the beneficial interest in the 
400 shares, were trustees thereof for the benefit of 
the company from the date when that interest arose, 
and A and M were jointly as well as severally res- 
ponsible for the 400 shares after satisfying the trust 
of the guarantee. In the lower Court it was decreed 
that A should make over the 50 shares or their 
value to the company, and account for the interim 
receipts and profits. A and M to account for the 
400 shares at par value at least, and for dividends 
and profits thereon, including profits, if any, made 
By sale at a premium. A to account similarly for 
the 50 shares. B to make good his two guarantees 
after being allowed the benefit of the trust of the 
400 shares. Spence’s Hotel Company v. Ander- 
son ... I Ind. Jur. NT. S. 295 

Held, also, on appeal, that A and M were trustees 
of the 400 shares for the benefit of the company, and 
jointly and severally responsible to make them 
good ; and whatever benefit they took under the 
secret deed they must make good to the company. 
*4 to be responsible for the 50 shares (but in this 
respect, and in respect of the details of the accounts 
between the parties, the decree of the Court bel ow 
slightly modified). Anderson v. Spence’s Hotel 
■Company . . 1 Ind. Jur. IN. S. 378 

6. Liability of Directors — Com- 

panies Act (VI of 1882), ss. 55, 56 — Befusal to 
allow inspection of register of shareholders . Where 
a person who is entitled under the provisions of 
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s. 55 of the Indian Companies Act, 1882, to obtain 
inspection of the register of shareholders of a com- 
pany applies for inspection during business hours 
and not at a time when inspection is prohibited 
either under s. 56 or by reason of any rules framed 
by the company under s. 55, such inspection must 
be granted, and even a temporary refusal, based 
upon grounds of convenience to the company’s 
business, will render a director responsible for such 
refusal liable to the penalty provided for by s. 55. 
Queen-Empress v. Beer I. L. H. 20 All. 126 

7. - Liability of Directors for 

negligence in management — Employment of 
agent by directors — Acquiescence of shareholders — 
Liability of estate of deceased director — Banker, who 
is a director. The plaintiffs company went into 
liquidation early in the year 1879, in consequence of 
losses sustained by the failure of Nursey Kessowji 
& Co., which firm had been the bankers of the said 
company. The said firm had stopped payment on 
the 26th December 1878, having then in its hands 
the sum of R8,S0, 250-14-1, belonging to the com- 
pany. In this suit the official liquidators of the 
company sought to recover that sum from the 
defendants, who had been directors of the com- 
pany, and a further sum of R2,48, 670-14-0 as 
damages sustained by the company through the 
fraud and gross negligence of the defendants in 
permitting Nursey Kessowji, the agent of the 
company, to deal with certain shares for his own 
purposes. The first four defendants were the 
directors of the company ; the fifth defendant was 
the assignee of the estate of Nursey Kessowji, 
whose firm of Nursey Kessowji & Co. had become 
insolvent. The plaintiffs company was registered 
on the 31st July 1878, and by the memorandum 
and articles of association the said Nursey Kessowji 
was appointed secretary, treasurer and agent 
of the company for a period of Twenty-five years , 
upon the terms and conditions contained in an 
agreement annexed to the articles of association, 
whereby, it was (inter alia) provided that Nursey 
Kessowji should deposit with such banker or 
bankers, as the directors for the time being 
should appoint, all the moneys due from him to the 
said company and exceeding in amount at any 
one time the sum of R5,000. On the 6th August 
1878, the directors of the company appointed the 
firm of Nursey Kessowji & Co. to be the bankers 
of the company. It was further alleged by the 
plaintiffs that, immediately after the registration of 
the company, the directors and Nursey Kessowji 
began to borrow money upon the credit of the com- 
pany far in execss of the legitimate wants of the 
company, and to pay over the money so borrowed 
to the firm of Nursey Kessowji & Co., to be used by 
that firm in speculative business ; that the said loans 
were obtained by the directors, not bond fide for the 
purposes of the company, but for the purposes of 
supplying funds to the firm of Nursey Kessowji & 
Co., to enable it to carry on its business. At the 
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end of the year 1878 the sum paid over by the direc- 
tors to the firm of Nursey Kessowji had, by reason 
of such borrowing, amounted to the ■ sum of 
R8,S0,250. The plaintiffs alleged that the said 
loans were wholly unnecessary ; and they charged 
the directors with gross negligence in raising the 
said loans or permitting them to be raised ; and in 
permitting the money so borrowed to remain in 
the hands of the firm of Nursey Kessowji & Co., 
to be applied by that firm to its own purposes. As 
tothe 112,48,670-14.-0, the plaintiffs alleged that 
certain unallotted shares of the total value of 
R3,93,750 had been left in the hands of the direc- 
tors to he disposed of, the proceeds of which were 
to be applied in making certain payments due 
by the company ; that instead of applying these 
shares to such purposes, the directors bad filled 
up the said shares in the name of Nursey Kes- 
sowji, and authorized him to mortgage the same, 
in order to raise funds ; that the said Nursey 
Kessowji had accordingly dealt with the said 
shares, and had applied the proceeds thereof to 
his own purposes. The plaintiffs charged the 
directors with fraud and gross negligence as to 
these shares, and claimed to recover R2, 48, 670- 
14-0 in respect thereof from the defendants. The 
defendants alleged that they had acted bond -fide 
in all matters connected with the company ; that 
they had always believed the firm of Nursey 
Kessowji & Co. to be in a solvent condition ; and 
had no reason to mistrust its management of the 
affairs of the company. One of the defendants 
(No. 3) died after the institution of the suit, and his 
sons were made parties. His representatives and 
Kessowji Naik (defendant No. 1), also claimed 
to set off against the plaintiffs 5 claim certain pay- 
ments made by them as guarantors for the com* 
panv. Held, (i) that one of the directors knew as 
a fact that the agent was not in a solvent condition ; 
and that the other directors, in the circumstances 
of the case, ought to have ascertained his financial 
condition, (ii) Directors are responsible for the 
management of their company where, by the articles 
of association, the business is to be conducted by 
the board with the assistance of an agent. They 
cannot divest themselves of their responsibility by 
delegating the whole management to the agent,* and 
abstaining from all enquiry. If he proves un- 
faithful under such circumstances, the liability is 
theirs, just as much as if they themselves had been 
unfaithful, (iii) That the directors had not used 
fair and reasonable diligence in the management 
of the company's affairs, and were liable to refund 
the money entrusted by them to the agent, 
Nursey Kessowji, without proper knowledge 
as to whether it was needed, and without any 
subsequent investigation of a serious character 
with respect to its disposal. Such conduct amount - 
ed to gross negligence. All the directors were 
equally responsible, as all attended the direc- 
tors 5 meetings, and all gave the same blind sanction 
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to every act and proposal of the agent. Held, also, 
that the estate of the deceased director was liable 
on the ground, that the misfeasance of a director is 
a breach of trust, and not a mere personal default. 
A separate debt cannot be set off against a joint 
and several debt, and directors cannot set off 
money due from the company to them against 
sums which they may be ordered to refund to the 
liquidators. New Fleming Spinning and Weaving 
Company v. Kessowji Naik 

I. L. B. 9 Bom. 873 

8. — Power of Directors to deal 

with profits either by declaring a dividend 
or by appropriating to reserve fund — Power 
of Shareholders to interfere with declaration of 
dividend. The articles of association of the B 
Co. provided (a) that the directors might, with 
the sanction of the company in general meeting, 
declare a dividend ; (b) that the directors might, 
before recommending any dividend, set aside 
out of the profits of the company such sum as 
they thought proper as a reserve fund to meet 
contingencies or for equalizing dividends, etc. 
The directors of the company added to the 
existing reserve fund a certain portion of the 
profits of the company for the year 1885, and 
thereby diminished the amount of dividend 
which they could otherwise have declared. Some 
of the shareholders disapproved of the course 
taken by the directors, and contended (i) that the 
shareholders of the company had a right by resolu- 
tion to withdraw from the reserve fund a sum. 
sufficient to enable the directors to declare a suitable 
dividend ; (ii) that they had the right to direct the 
directors to declare a dividend greater or less than 
that recommended by the directors out, of the 
amount standing to profit and loss, including the 
amount so withdrawn. Held, that under the 
articles of association the contention of the share- 
holders could not be sustained. The reserve fund 
consisted of profits, and by the articles the 
disposal of profits was expressly entrusted to the 
directors. To allow the shareholders to deal with 
it would be a direct contravention of the articles, 
which entrusted to the management of the directors 
all the business of the company. Nor could the 

shareholders decide the question as to the amount 
of dividend. By the articles they agreed that the 
directors should declare the dividend and only 
reserved to themselves the power to vote a divi- 
dend to which they objected. The remedy of the 
shareholders, if they were dissatisfied with the 
directors, was to remove them from office, or to 
alter the articles of association. Bombay Bxtema/ : ' :; 
Teading Coepoeation v. Dobabji Cuesetji 

I. Ii. B. 10 Bom. 415 
9. 


— — Bale and re -purchase of 

shares for future delivery — Liability of 
Company for acts of Directors . In January, 
1865, the plaintiffs purchased from the defend- 
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ants 2,000 shares in the defendants’ company at 
15 per cent, premium, for which they paid in cash 
R3,20,000, and the defendants simultaneously 
agreed to repurchase, for future delivery and 
payment at a fixed time in July, the same 2,000 
shares at 29f per cent, premium. The contracts 
for the re-purchase were signed by three directors 
of the defendants’ company, and on each was a 
memorandum, initialled by two of them, referring 
to a list of the “ Share Receipts,” delivered with 
the words tc we are duly to examine and re- 
ceive the same at the fixed time.” One hundred 
and ninety letters of allotment in the names of 
several persons, and for various numbers of shares, 
endorsed by the original allottees, and initialled 
by one of the three directors, were, together with 
receipts for the first call, handed over to the persons 
who acted for the plaintiffs by the three directors 
of the defendants’ company who made the contracts. 
In April the defendants’ company made a fresh call, 
payable on the 4th May. A list of the names and 
addresses of the original allottees of what were 
called shares in the market” (i e., other than those 
purchased by the company itself for cash, or held 
by it on mortgage) was made out from the date of 
settlement, and notices of forfeiture for non-pay- 
ment of the call were sent by post. The original 
holders of the 190 letters of allotment were included 
in the list, but no notice was sent to the plaintiffs. 
On the 27th of May, all shares upon which the second 
call was not paid were declared to be forfeited for 
the benefit of the company. The defendants’ 
company, as stated in the memorandum of associa- 
tion, was established among other objects for the 
purchase and sale of debentures, stocks, shares of 
joint-stock companies (including the shares of this 
company), and other securities, the making loans 
and advances on such securities as the directors of 
the company might think fit. Held , that the con- 
tracts for the purchase of the 2,000 shares being 
within the scope of the authority of the directors, 
the defendants were bound by them ; that the 
defendants were bound to treat the plaintiffs as the 
holders of those shares, and to give them the notice 
required by the articles of association; and that 
they were not at liberty to give that notice to the 
original allottees, w r ho, by the admission of the 
defendants, testified by the acts of their agents in 
making the contracts, had parted with the shares ; 
that the shares were, consequently, not legally 
forfeited, and the defendants having refused to 
accept them, and they being then unsaleable, the 
plaintiffs were entitled to recover the full price as 
damages. Oriental Financial Association v. 
Mercantile Crediit and Financial Association 

3 Bom. O. C. I 

10. . Purchases of Shares by 

individual Directors — Liability of directors — 
Absence of sanction of board. J 8, an allottee of 
25 shares in a company registered under Act XIX of 
1857, signed the memorandum and articles of asso- 
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ciation, and paid the first call on the 28th Septem- 
ber 1863, on which he sold the 25 shares to B P, the 
chairman of the company. The purchase by B P 
was made in pursuance of an agreement entered 
into between B P and P H, another director of the 
company, and two other persons who were members 
of the firm of B B Co., and then managers of 
the company, which they accordingly jointly pur- 
chased, and subsequently divided among them- 
selves, B P taking for himself two-fifths of the 
whole, including the 25 shares of J 8. The fact 
of the joint purchase was not communicated to 
the other directors of the company, nor was there 
any evidence to show that their attention had been 
called to certain entries in the books of the company 
relating to B P having paid the second call on his 
two-fifths of the joint purchase. J 8 got no notice 
to pay the second call, and never applied for or ob- 
tained a certificate for ■ the 25 shares ; but such a 
certificate was obtained by B P on the 10th of Oc- 
tober 1864, certifying that J 8 was the share- 
holder. J 8 had signed a blank form of transfer and 
a blank form of request to the directors to transfer, 
wfiiich were undated and ■without particulars ; but 
B P never executed the transfer as transferree, and 
the shares never were transferred to his name on 
the register, nor was the sale to him ever brought 
to the notice of the directors as a board or to any 
of his partners, of any portion of the 2,800 shares ; 
and the articles of association required the consent 
in writing of the directors to every transfer. On 
application by J 8 that his name should be removed 
from the list of contributories as framed by the 
official liquidator, and the names of B P's trustees 
under Act XXVIII of 1865 substituted therein in 
respect of the 25 shares : Held, that J 8 was not 
exonerated, under the circumstances, from the 
duty of obeying the articles of association and the 
provision of Act XIX of 1857 ; that the act of an 
individual director in his private capacity ought 
not to bind the board, which had never authorized 
or ratified his conduct ; and that the official liquid- 
ator, as representing the body of shareholders, 
rightly insisted upon keeping J 8 ’ s name on the list 
of shareholders. In re East Indian Trading- and 
Banking- Company. Jamnadas Savaklal’s Case 

3 Bom. O. C. 113 

11. Purchase by Company of 

its own Shares — Omission to register transfer 
— Contributories. A company registered under Act 
XIX of 1857, and enabled by its memorandum of 
association to purchase its own shares, purchased 
seven thousand of them which were in scrip, share 
certificates having never been issued in respect of 
them. The letters of allotment indorsed by the 
allottees and receipts for the first call were made 
over, at the time of purchase, to the company. 
No transfers, however, were executed by the allot- 
tees, nor were the shares registered by the com- 
pany in their own name, but they continued to 
stand in the names of the allottees. Two thousand 
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■of the seven thousand shares had been re-sold by 
the company ; and the remaining five thousand 
were mentioned in a list, kept by the company, of 
shares purchased by them. On application to the 
allottees to have their names removed from the list 
of contributories, as framed by the official liquid- 
ator : Held, that the company, through its direc- 
tors, having, as well by the act of purchase as by 
their subsequent conduct, treated themselves 
as the owners of the shares, could not be permitted 
to take advantage of their own neglect, or that of 
their officers, in not registering the shares in the 
name of the company, and that the name of the 
company therefore be substituted as holders of the 
shares. In re Mercantile Credit and Finan- 
cial Association. Ex parte Dalvi 

3 Bom. O. C. 125 

12. - — — : Purchase of Shares in 

other Companies and their own shares 

Trustee shareholders — Parties — Acquiescence . The 
purchase by the directors of a joint-stock company, 
on behalf of the company, of shares in other joint- 
stock companies, unless expressly authorized by 
the memorandum of association, is ultra vires. A 
joint-stock company, even though it be empowered 
by its memorandum of association to deal in the 
shares of other companies, is not thereby empowered 
to deal in its own shares, and a purchase by the 
•directors of the company of its own shares, on 
behalf of the;company, is therefore, under such 
circumstances, ultra vires. A sharer in a joint- 
■ stock company can maintain an action against the 
directors of such company to compel them to 
restore to the company funds of the company 
that have by them been employed in transactions 
that the directors have no authority to enter into, 
without making the company a party to the suit. 
Where a shareholder purchased shares in a joint- 
stock company, knowing at the time that similar 

• companies were in the habit of dealing in their 

• own shares and those of other companies, and 
believing that the company in question adopted 
the same practice, but made no enquiry to ascertain 
whether or not such was the case, nor made any 
objections to such dealings of the company until it 

was discovered they had resulted in loss, it was held 

that he had, by his own conduct, lost his right to 
hold the directors personally liable in respect of 
such dealing, and the result was held to be the same 
whether the said shareholder was beneficially 

• entitled to his shares, or merely a trustee of them 

for others. Jehangir Rastamji Modi v. Shamji 
Ladha . 4 Bom. O. C. 185 

13. — — Misrepresentation in Pros- 

pectns— - 'Companies Act) 1866, s. 154 . — Prospectus 
-—Liability of Directors for Misrepresentation . R 
Cr, on the faith of statements in the prospectus 
'Of a company, was induced to apply for fifty 
shares in the company, which were allotted to 
mm, and he paid the deposit money thereon. At 
ithe time of issuing the prospectus there were no 
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other members of the company besides the directors. 
Some of the material statements in the prospectus 
were untrue to the knowledge of the directors. The 
prospectus, which was published on the 23rd June 

1865, contained the following statements : 44 Capital 
fifty lakhs of rupees in 10,000 shares, of R500 each 
wuth power to increase. R50 per share to be paid 
on application, and the balance by calls of R100 each 
to be made within not less than three months of each 
other. The first call will not be made within less 
than three months after the closing of the share 
list. Of these 10,000 shares, 6,000 will be reserved 
for England, but the operations of the company 
will not be delayed until they can be sent home 
and taken up.” On 18th July 1865, the company 
advertised that 44 all the Indian shares being sub- 
scnbed for, the share list is now closed, and the 
letters cf allotment will be issued at an early date. 
In truth, not half the number of 44 Indian shares ” 
were at any time subscribed for. On the 22nd 
November, 1895, the directors resolved that “a 
call of R100 per share be made upon the share- 
holders, payable at the National Bank of India 
on the 15th December proximo.” P G received 
notice of the call but did not pay it. On 18th April, 

1866, the directors deshed the secretary to write to 
shareholders who had not paid their first call in 
full, asking them to do so at once. R G , who had 
not signed the articles of association, on receipt of 
notice from the secretary, requested to be allowed 
to withdraw his money, forfeiting one- fifth, or to 
be allowed to hold five shares instead of fifty. 
The request was refused by the directors, who on 
18th July, 1866, passed a further resolution that the 
defaulters, among whom R G was named, 44 have 
notice sent them that unless the amount of the calls 
due on their respective shares, together with 
interest thereon at the rate of 12 per cent, per 
annum from the 15th December 1865, be paid into 
the National Bank of India, Calcutta, on or before 
the 7th August 1866, legal proceedings will be 
adopted against them for the recovery without 
further notice.” R G, on receiving notice of this 
resolution, wrote, through his attorneys, informing 
the directors that he would apply to the High. 
Court to have his name removed from the register 
of shareholders. The directors thereupon declared 
the shares to be forfeited. On 25th September 
186b, a resolution to wind up the company volun- 
tarily was passed at a general meeting of the share- 
holders, and was afterwards confirmed. In the 
course of the winding up, the liquidator applied 
to the Court, under s. 154, Act X of 1866, to deter- 
mine whether R G was entitled to a refund of the 

deposit money paid by him on the fifty shares al- 
lotted to him in the company, or whether he was 
liable to pay, as a contributory, the call in respect of 
his shares made before the shares were forfeited. 

R was not until the hearing of this application that 
R G became aware of the facts which proved that 
the directors had published material statements 
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which they knew to be untrue. Held, that the 
issuing of a prospectus is an act comprised within 
the term 44 management and conduct of the com- 
pany’s business.” The statements made in the 
prospectus were the representations of the com- 
pany. R G was entitled to have his contract to 
take 50 shares set aside, and to be repaid the 
amount of his deposit money. In the matter of 
the Indian Compames Act, 1866. Romanath 
Gossain’s Case . 2 Ind. Jur. 3N. S. 286 

14. Suit by Company for Price 

of Shares allotted to defendant — Misre- 
presentation by an alleged agent of a company not 
then in existence — Misrepresentation not alleged in 
the pleadings — Prospectus, misstatements in, before 
formation of company, effect of — Laches , effect of, 
in a plea to avoid contract on the ground of mis- 
representation — Contract Act (IX of 1872), ss . 18 
and 19, Exception (1). A misrepresentation was 
alleged to have been made by one B, as agent of a 
company, which was not then in existence. B be- 
came the managing director of the company upon 
its formation. Qucere : Whether, assuming that 
the representation was made by B, that it was 
material and had been relied on, and that it was 
untrue in fact, the company, which was not then 
in existence, could be held to be bound by such 
misrepresentation. In a suit by the plaintiff com- 
pany to recover money due upon certain shares 
taken by and allotted to the defendant, the defend- 
ant in his pleadings set out and relied upon certain 
misrepresentations said to have been orally made 
by one B as the agent of the plaintiff company. At 
the trial he also sought to rely upon a misrepresent- 
ation in the prospectus of the company. Held, 
that the defendant ought to be pinned down to 
the misrepresentations alleged in his pleadings and 
upon the faith of which he says he acted. It is 
not open to him to go into the question of mis- 
representation in the prospectus. That the pro- 
spectus, although issued by the promoters before 
the formation of the company, w*as the basis of the 
contract between the company and the defendant 
for the allotment of the shares, and if the misstate- 
ments therein alleged by the defendant were relied 
upon by him and were material to the contract, 
the defendant would be entitled to rescind the 
contract and to repudiate the shares in the absence 
of laches or conduct on his part which would deprive 
him of that right. In re Metropolitan Coal 
Consumers 9 Association. Karbenfs Case, [1892] 
Ch. D. 1, followed. When a person makes a posi- 
tive assertion relying upon the statement of another 
that a certain third party would become a director, 
he is not warranted in making that assertion within 
the meaning of s. 18 of the Contract Act. That 
under the Exception in s. 19 of the Contract 
Act, the contract, even if caused by misrepresenta- 
tion, would not be voidable, if the defendant had 
the means of discovering the truth with ordinary 
diligence. The application of that Exception is 
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not restricted to cases w T here the party is fixed 
with constructive notice of the true state of affairs. 
Mohun Lall v. Ski Gangaji Cotton Mills Co. 

4 C. W. 369 

15. - Misrepresentation — Bills of 

exchange — Liability of company on bill drawn by 
directors — Contract Act (IX of 1872), ss, 18 and 19. 
On the 9th October, 1878, the National Bank pur- 
chased from the N Co. a bill of exchange for 4,000 
dollars, equivalent to R 8,680, drawn by the N. Go. 
upon the firm of N K As Co. of Hongkong. The bill 
w'as in the following form : 4 4 Sixty days after sight 
of this first of exchange (second and third of the 
same tenor and date not being paid) pay to the 
order of the National Bank of India the sum of 
dollars four thousand only, value received, and 
place the same to account of Nursey Kessowji 
Ghelabhoy Pudumsey, directors, Nursey Kessowji, 
secretary,* treasurer and agent. The Nursey Spin- 
ning and Weaving Company, Limited.” The bill 
was duly accepted and presented for payment, but 
was dishonoured. On the 6th January, 1879, the 
bank gave notice of dishonour, and demanded 
payment from the company as drawers of the 
bill. On the 18th January, 1879, the N Co. was 
ordered to be wound up, and the bank sent in a 
claim against the company as drawers of the bill, 
and subsequently sent in an alternative claim for 
R8,680, being the 4 4 amount paid by the bank to, 
and received by, the company.” Held, on the 
authority of In re the New Fleming Spinning 
and Weaving Company, Limited, I. L. R. 4 Bom. 
275, that having regard to the form of the bill, the 
N Co. could not be made liable as drawers ; but 
held, also, that the bank was entitled to recover 
the amount of the bill from the N Co. as money 
received to the use of the bank, on the ground 
that the directors of the N Co., while acting within 
their authority, had sold to the bank on behalf 
of the company, as a bill upon which the company 
was liable, one upon which the company was not 
liable, and had, therefore, been guilty of misrepre- 
sentation within the meaning of ss. 18 and 19 of 
the Contract Act (IX of 1872). In the matter 
of Nuksey Spinning and Weaving Company 

I. X.. B. 5 Bom. 92 

16. — Power of Directors, as such, 

to draw bills of exchange — Companies Act 
(X of 1866), s. 47 — Winding up — Interest on 
debts subsequently to date of order to wind up — 
Rules of Bombay High Court of 3rd August 1866 — 
Rule No. 24. The articles of association of the 
New Fleming Spinning and Weaving Company, 
Limited, authorized the directors 4 4 to raise or 
borrow from time to time in the name or otherwise 
on behalf of the company such, sums of money as 
they from time to time think expedient, either by 
way of sale or mortgage of the whole or any part 
of the property of the company, or by bonds, deben- 
tures, or promissory notes or in such other manner 

3 u 
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as they deem best, and for the purpose of securing 
the repayment of any money so borrowed with in- 
terests, to make and carry into effect any arrange- 
ment which they may deem expedient by conveying 
or assigning any property of the company to 
trustees or otherwise.” Held , that, though power to 
borrow money on bills of exchange was not 
specifically given, yet bills of exchange being in 
many respects analogous to promissory notes, and 
promissory notes having been specifically men- 
tioned in the article, the power to raise money 
by an equally well-known and recognized mole, — 
viz., by drawing, endorsing, or accepting bills of 
exchange, — must be deemed to be included in the 
general words 4 4 or in such other manner as they 
deem best,” * Three of the directors of the above 
company, one of whom was also the secretary, 
treasurer, and agent of the company, drew a 
bill in favour of 8 in the follow ing form : ‘ 4 sixty 
days after the date of this first of exchange 
(second and third of the same tenor and date not 
being paid) pay to the order of S the sum of 
rupees twi. lakhs only, value received, and place 
to account of 0 P, K N, N K , secretary, trea- 
surer, and agent. The New Fleming Spinning 
and Weaving Company, Limited, directors.” 
The bill was endorsed by 8 to the bank of Bombay, ■ 
was duly presented for payment to the drawee, and 
protested for non-payment. Subsequently to the 
date of the drawing of the bill, the New Fleming 
Spinning and Weaving Company, Limited, went 
into liquidation. The Bank of Bombay claimed as 
endorsees of the bill to prove against the com- 
pany as drawers. Held , that, assuming that com- 
panies under the Indian Companies Act (X of 1866) 
are by s. 47 liable on bills of exchange drawn on 
their behalf, or on account of persons acting 
under their authority, the bill in question was 
not such a bill. Whether or not a note or biU, 
must, on the face of it, express that it is made, 
accepted, or endorsed 4 * by or on behalf or on 
account of ” the company, yet there must be on 
the face of it that which shows that it was so 
made, accepted, or endorsed, and which excludes 
the inference that it was made, accepted, or 
endorsed by or on behalf or on account of any 
other person. A bill or note may be in a certain 
sense on behalf of or on account of a company, 
though there is upon its face no reference to 
the company, even in the form of a description of 
the persons who actually make, accept, or endorse 
as being directors or secretary. As between such 
persons and the company, such a bill or note may 
well be on behalf or on account of the company, 
but it is not therefore so between the company aiid 
third parties. So far as third parties are concerned, 
a company under the Indian Companies Act (X 
of 1866) can be made liable on a bill or note only 
when such bill or note on the face of it expresses 
that it was made, accepted, or endorsed by, or on 
behalf or on account of, the company, or where 
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that fact appears by necessary inference from what 
the face of the instrument itself shows. The 
addition to the signatures of individuals as makers, 
drav, ers, acceptors or endorsers of notes or bills, of 
their description as director or directors, secretaiy, 
treasurer, and agent of a certain company, is not 
considered to raise such inference, as it does not 
exclude the supposition that, though described as 
directors, etc., they intended to make themselves 
personally liable to holders of the instrument, 
though as between themselves and the company 
they may be entitled to be indemnified for anything 
they may have paid on account of the company in 
respect of such notes or bills. Dutton v.^Marsh, 
L. R. 361 , followed. Rule No. 24 of the 

Rules dated the 3rd of August, 1886, made by the 
High Court of Judicature at Bombay, under the 
powers given by s. 189 of the Indian Companies 
Act (X of 1886), is ultra vires so far as it allows 
interest on debts or claims subsequent to the debt 
of the order to wind up a company to creditors 
whose debts or claims do not carry interest. In 
the matter of New Fleming Spinning and 
Weaving Company . 1. 1*. R. 3 Bom. 439 

Held, on appeal affirming the decision of Green, 
</., that the company was not liable. In order to 
make a company liable on a bill or note, it must ap- 
pear on the face of such bill or note that it was 
intended to be drawn, accepted, or made on behalf 
of the company, and no evidence dehors the bill or 
note is admissible under s. 47 of the Indian Com- 
panies Act (X of 1866) In re New Fleming Spin- 
ning and Weaving Company 

I. la. R. 4 Bom. 275 

17. ■ .Trading by a company 

Tinder its Memorandum of Association — 
Memorandum 8 of Association — Ultra vires. The 
doctrine that a company can do nothing which is 
not expressly or impliedly warranted by its memo- 
randum of associaton or other instrument of incor- 
poration, must be reasonably understood and 
applied. A company, therefore, in carrying on the 
trade for which it is constituted, and in whatever 
may be fairly regarded as incidental to, or 
consequential upon, that trade, is free to enter 
into any transaction not expressly prohibited by 
its memorandum of association. Shamnitggar 
Jute Factory Co. v. Ram Narain Ohatterjee 
I. L. R. 14 Calc. 189 


Liability of directors for 


funds of company applied in transactions 
— “'Ultra vires” — Dealing in shares of other 
companies . The plaintiff company was formed 
in 1864. By its memorandum of association its 
object was declared to be commission agency and 
general trading in cotton and also in goods and 
commodities suited for the market in the interior of 
India. The memorandum contained the following 
words: — “If found desirable, the company may 
effect purchases of cotton and produce in Bombay 
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and ship to England and carr} 7 on such local trade 
as may seem profitable. ” The company went 
into liquidation in 1867. In April, 1890, the present 
suit was filed against the defendant, who had 
been one of the directors of the company, and it 
was alleged that after the formation of the company 
the defendant and his co-directors had carried on 
speculative dealings in shares of other companies 
and had used the funds of tile company for this 
purpose, which was not warranted by the memo- 
randum of association. The plaintiffs alleged 
that their dealings which were duly set forth in 
their plaint, had resulted in a heavy loss to the 
•company, and the} 7 now sought to recover from the 
defendant the sum of R3,37,700-13-5. There had 
been originally five directors of the company, but 
at the date of suit two of them were dead, and two 
had become insolvent. The plaint was filed in 
April 1890. Held , (affirming the decision of Par- 
sons, J., (i) that the memorandum of association 
did not justify the directors of the company 
in dealing in shares of other companies, and 
that the transactions complained of by the plaintiffs 
were ultra vires ; (ii) that the directors were liable 
to replace the moneys of the company which they 
had misapplied by applying them to a purpose 
which was ultra vires. Kathiawar Trading Co. v. 
Virchand Dipchand . I. L. B. 18 Bom. 119 

19. Bills of exchange, issue of — 

Transactions ultra vires — Re-drafts. A company 
was formed with the following objects, as stated in 
the memorandum of association, viz., ‘ * of securing 
valuable property in the new 7 port and town of C 
and its immediate vicinity ; and of improving the 
property so acquired by building upon, letting or 
selling it, as may be deemed most advisable ; and 
of undertaking the construction of public works 
calculated to facilitate trade and also of constructing 
tramways, roads, docks, wharves, and jetties upon 
the lands so to be acquired ; and for all other pur- 
poses that may be essential or conducive to the 
attainment of, or connected with, the above 
objects.” Soon after the establishment of the com- 
pany, the directors were induced to take a share in, 
and become liable for the cost of, a mill for husking 
rice, which it was intended to establish by a separate 
company ; and a considerable sum w 7 as advanced 
out of the funds of the company for the building 
of the mill and for machinery, etc. The under- 
taking failed, and the directors, to avoid losing 
the advances of the company, resolved to take over 
the mill, and carry it on as the property of the 
company. They accordingly purchased a large 
quantity of rice which was husked at the mill, and 
consigned to several firms in England. PM & Co. 
were appointed agents of the company in Calcutta 
for the purpose of shipping the rice, under letters 
from the directors guaranteeing that the company 
would pay at maturity any re- drafts which might 
be drawn on P M & Co. as their agents in respect 
of the shipments. Bills of exchange were drawn 
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by P M ds Go. on the firms to which the respective 
consignments were made, and these bills were sold 
in the ordinary course of business in Calcutta, 
P M & Co. realizing the proceeds for the benefit of 
the company. Those bills were honoured by the 
respective consignees. The rice was sold in Eng- 
land at a considerable loss, and re-drafts for .the; 
deficiency were drawn on P M & Co. or on the 
company. The company went into liquidation 
during these transactions. Some of these re- drafts 
had been accepted by the company, and others 
merely registered by the liquidators as claims 
against the company. Claims were now made on 
the company by the drawees or endorsees of these 
re-drafts, but the liquidators declined to pay them, 
stating that the proceedings in connection with 
the consignments of rice were not authorized by 
the memorandum and articles of association of the 
company, and that therefore the company was not 
liable for any losses in respect of such consignments. 
Held, that trading in rice was a transaction ultra 
vires of the company ; the directors therefore 
could not bind the company, and the consignees 
could not recover in respect of the shipments. 
The company was not liable on the re- drafts ; it 
had no power to issue bills of exchange or to accept 
the re-drafts, and therefore the holders of those 
which had been in fact accepted were in no better 
position than the holders of those which had not 
been accepted. In the matter of Port Canning 
Company . . . . 7 B. L. R. 588 

20. Promissory Notes, issue 

of* — -N e gotiation within ordinary course of business. 
Where the articles of association of a limited com- 
pany stated that the objects for which the company 
was established were for the purchase of the busi- 
ness of an hotel-keeper, confectioner, and provi- 
sioner, the future working and carrying on of the 
said business, and the doing of all such other 
things as were incidental or conducive to the 
attainments of the above objects, it was held 
that the directors had power to bind the com- 
pany by the issue of negotiable securities in 
the ordinary course of business. Where a note, 
which had been taken by the company as a 
security from two judgment -debtors of the com- 
pany? was endorsed by the company to a third 
party, and discounted by him, and was on the 
due date, not having been taken up by the 
makers, renewed by the company : Held, that 
such negotiation of the note by the company 
was within the ordinary course of the business of 
the company. Also held upon the facts that the 
power of the company to issue negotiable securities 
was well exercised, and that the company had due 
notice of dishonour by the makers. Choonilal 
Seal v. Spence’s Hotel Company. 

1 B. L. It. O. C. 14s 

21. — Liability of company for 

loan to secretary, treasurer, and agent — 

3 u 2 
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Principal and Agent — Undisclosed Principal — Elec- 
tion— Contract Act (IX of 1872), ss. 230 , 233 , 234. 
By the memorandum and articles of association of 
the New Eleming Spinning and Weaving Company 
was appointed secretary, treasurer, and agent 
of the company, with power to raise or borrow from 
time to time, in the name or otherwise on behalf of 
the company, such sums of money as he might 
think expedient by bonds, debentures, or promis- 
sory notes, or in such other manner as he might 
deem best ; and for the purpose of securing the 
repayment of any money so borrowed, to make 
any arrangement which he might deem expedient 
by conveying or assigning away property of the 
company to trustees or otherwise. N K was also 
secretary, treasurer, and agent of three other mill 
companies in Bombay. On the 31st October 1 878, 
the directors passed the following resolution: — 
“That the unallotted shares be filled up in the 
name of Nursey Kessowji, Esq., secretary, trea- 
surer, and agent, who is empowered to mortgage 
them at a fair rate of interest to enable him to 
obtain funds for the use of the company. On 
the Ilth November 1878, P advanced a sum 
of R 1,00,500 upon the terms contained in a 
Gujarati writing of that date, and signed by 
X Ii. In this document N K acknowledged 
the receipt of the money, for which 335 shares 
in the New Fleming Spinning and Weaving 
Company were duly handed over as security, 
and he agreed to repay it within three months. 
The last clause in the agreement stated that it 
was ‘ ‘ duly agreed to and approved by him (N 
K) and his heirs and representatives. ” As an 
additional security, P, when advancing the loan. 
Obtained from K N (father of N K) a guarantee 
in the following terms : — c * To Thukur Purmanun- 
dass Jivandass. Written by Sha Kessowji Naik* 
To wit, — This day Sha Nursey Kessowji has 
received from you Rl, 00,500, namely, one lakh 
and five hundred, having deposited by way of 
security 335, namely, three hundred and thirty- 
five * shares 5 of 4 The New Fleming Spinning 
and Weaving Company, Limited. 5 If your said 
money . cannot be paid with interest by the 
expiration of the time, and you should sustain 
any kind of loss in (respect of) that, I am duly to 
pay the same. As to that, I am not to raise any 
obstacle or objection. In case it should be 
necessary, I am to fill up and duly deliver to 
you an * indemnity bond 5 on stamped paper 
through your vakil (solicitor). This writing 
is duly agreed to and approved by me and 
my heirs and representatives. Bombay, the 
11th of November in the English year 1878.’ 5 
On the evening of the day on which the loan wag 
made, — viz., 11th November 1878, — but without 
the knowledge of K X, it was agreed between N 
A and p that the time for the repayment of the loan 
i™i b ^t extended t0 six In December 

* S N ' . became ins °lvent, and on 28th December 
a petition was presented to the High Court to 
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wind up the New Fleming Spinning and Weaving 
Company. On the 30th December P, through 
his solicitors, wrote a letter to the companv, stating 
that N K had obtained a loan from him of Rl,00,500 
on behalf of the company, and enquiring 
whether the fact appeared in the company’s books. 
To this letter he received a reply signed by “ K N, 
director,” stating that the loan appeared in 
the books in P’s name. On the 17th January 
1879, an order was made for the winding up 
of the New Fleming Spinning and Weaving Com- 
pany, and on the 4th February 1879 P gave notice 
on the official liquidators of the company of 
his claim against the company for the money ad- 
vanced by him on the 11th November 1878. In 
March 1869 he filed a suit against K N to enforce 
his guarantee, but was unsuccessful, the Court hold- 
ing that, by extending the period of the loan to 
six months, the agreement of the 11th November 
1878 had been materially varied without K N's 
knowledge, and that K N was consequently dis- 
charged. . On the 24th April 1879, P filed his 
affidavit in support of his claim against the com- 
pany. The company resisted the claim. Held, (i) 
that the directors had power, under the memoran- 
dum and articles of association, to authorize N K to 
borrow money on behalf of the company, and that 
they had done so, and with that object had entrus- 
ted him with the unallotted shares, (ii) That when 
P advanced the loan to N K, he was led to believe 
that N K was obtaining it on behalf of the four mill 
companies of which he was secretary, treasurer and 
agent, but that P was not aware and was not 
informed for which of the said companies the loan 
was obtained, and that the money was in fact 
advanced to N as to an agent acting on behalf 
of an undisclosed principal, (iii) That P, when he 
discovered that the money was obtained for the- 
New Fleming Spinning and Weaving Company, 
was entitled to claim against the company and 
to rank as a creditor of the company for the- 
amount advanced to N K with interest from 
the date of the loan, — viz., 11th November 1878 
— to the date of the presentation of the petition 
to wind up the company. Pubmanundass 
Cobmack . . . I. Xi. B. 6 Bom. 828 


Cancellation of Shares al- 


ready issued — Reduction of capital . Directors 
have no power to cancel shares duly issued to a 
shareholder at his request and so reduce the capital 
of the company. Bhimbhai v. Ishwardas Jugji - 
wandas, I. L. R. 18 Bom. 152, followed. Sobabji 

JaMSETJI V. ISHWAEDAS JlJGJIWANDAS 

1. 1*. B. 20 Bom. 654 


Director selling Ms own 


shares to shareholder of company — Action 
for Deceit — Position of director as regards individual 
shareholders. A director of a company, though he- 
may occupy a fiduciary position with regard to the 
shareholders collectively, holds no such position 
with regard to individual shareholders. Gilbert's 
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Case, L. B. 5 Ch. D. 559, and Gower's Case, L. B. 

6 Eq. 77, referred to. Wilson v. Macauliffe 

I. L. R. 18 All. 50 

24. Borrowing in excess of 

power in Articles of Association — Batifica- 
tion . Under the articles of association of a limited 
company, the directors had power, from time to 
time, as they might see fit, without any previous 
consent of the shareholders, to borrow any sum of 
money not exceeding R50,000, on the bill, bond, 
note, or other security of the company, upon such 
terms as they might think proper ; and had power, 
with the sanction of a special resolution of the 
company previously obtained at a general meet- 
ing, to borrow any sum of money not exceeding 
in the whole, together with the R50,000, the sum of 
R 1,00,000. K advanced sums of money to the 
company amounting in 1879 to over R80,000. No 
previous sanction was given to any of these ad- 
vances. On the 4th October 1879, an extraordinary 
general meeting of shareholders was held, at 
which a resolution was passed sanctioning a mort- 
gage to K of the whole of the company’s property, 
except a certain garden, to secure the payment of a 
: sum, not exceeding R 1,00, 000, for advances already 
made and to be made, with interest at 7 per cent. 
This resolution was confirmed on the 16th of Octo- 
ber, and the mortgage was executed on the 22nd 
of December 1879. Subsequently the company 
was ordered to be wound up, and K advanced a 
claim for R1,20,7S7. Held, that there is a distinc- 
tion between loans which a company is empowered 
to raise under its borrowing powers, and debts 
which, in meeting its current liabilities and in the 
actual carrying on of its affairs, the company, or 
its agents on its behalf, have contracted ; and that 
the advances made by K did not amount to a bor- 
rowing within the meaning of the articles of associa- 
tion. In re Cefn Cilcen Mining Company, L . B. 

.7 Eq. 85, and Waierlow v. Sharp, L. B. 8 Eq. 501, 
followed. Held, also, that the borrowing powers 
• conferred by the articles of association justified a 
.mortgage, the object of -which was in part to cover 
-previously incurred liabilities, hi the matter of 
the Indian Companies Act, 1866, and of Medla 
Tea Company. Keenot v. Walton 

I. h. R. 9 Calc. 14 

25. Ratification — Act done by Di- s 

rectors in excess of authority. The ratification by 
a company of particular acts done by its directors 
4n excess of the authority given them by the articles 
of the company does not extend the powers of the 
directors so as to give validity to acts of a similar 
■character done subsequently. Ibvine v. Union 
.Bank of Australia . I. L. R. 3 Calc. 280 

7. WINDING UP. 

{a) General Cases. 

1. Right to apply for winding 

lip — Holder of paid-up shares . The holder of 
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fully paid-up shares may apply for the winding-up 
of a company as a contributory under the 10th 
section of Act X of 1S66. The Court will not he 
satisfied with the bare statement of a director that 
a company is unable to pay its debts, so as to grant 
a winding-up order. In the matter of the Indian 
Companies Act, 1866, and Sylhet and Cachar 
Tea Company . . 2 Ind. Jur. NT. S. 94 

2. Branch of English Company 

in Calcutta — Leave to provisional Liquidator 
to advance money for a going indigo concern . 
A joint stock banking company, established by 
deed and Royal Charter in England, under the provi- 
sions of the English Joint Stock Companies Act of 
7 & 8 Vic., with agencies in different parts of the 
world, and registered under the Joint Stock Compa- 
nies Act of 1862 (25 & 26 Vic., c. 89), but not 
under any Indian Act, having its principal place of 
business in London, though having a principal 
branch in Calcutta in which the other branches in 
India are subordinate, is not such a company as can 
be wound up as an “ unregistered company,” under 
the provisions of the Indian Companies Act of 1866 
(Act X of 1866), but should be wound up by the 
Court of Chancery, and an order of the Court of 
Chancery under the English Act of 1862, winding up 
the company in England, has the effect of winding 
up all branches of the company in India and else- 
where. In the matter of the Indian Companies 
Act, 1866 . . .1 Ind. Jnr. NT. 8. 335 

3. Jurisdiction of High Court 

— Winding-up of Company formed in England — 
Principal place of business — Indian Companies 
Act (X of 1866), s.213. A limited company formed 
in England under the English Companies Act, 1862, 
and having its registered office in England, but 
which has its principal place of business in Calcutta, 
and is managed exclusively by directors'll! Calcutta, 
and the business of which is carried on exclusively 
in India, can be wound up by the High Court. Ih 
the matter of the Indian Companies Act, 1866, 
and of Calcutta Jute Mills Company, Limited 
I. D. K. 5 Calc. 888 

4. Winding up in England — 

English Companies Act, 1862 — Call-order made by 
Court of Chancery. The Courts in India treat a 
call- order made by the Court of Chancery in England 
upon a contributory of a company registered in 
England, and being wound up under the authority 
of the Court of Chancery as a foreign judgment, and 
will not allow the liability of a defendant sued upon 
such order to be disputed, unless it be shown that 
the Court had no jurisdiction to make the order, or 
that the defendant hadjao notice of it, or that it is 
not in its nature a final order. London, Bombay, 
and Mediterranean Bank v. Hormasji Pestanji 
Eramji . . .8 Bom. O. C. 200 

See London, Bombay, and Mediterranean 
Bank v . Bubjorji Sorabji Lywalla 

I. L. R. 9 Bom. 340 
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Winding up under super- 
vision of Court— Oder for Dissolution of Com- 
pany — Voluntary winding up — Official liquidator 
— Companies Act , VI of 1882.- As a general 
rule, a winding-up of a company under supervision 
of the Court should be terminated in the same way 
as a purely voluntary winding-up, — i.e., under ss. 
186 and 187 of the Companies Act, VI of 1882. 
Although, under s. 195 of the Companies Act, VI of 
1882, the Court has power to make an order dissolv- 
ing a company in the course of winding-up, subject 
to its supervision, such cases must be exceptional 
and can only occur when the Court has deemed it 
proper to carry on the winding-up under supervision 
in a manner such as clearly to approximate to a 
winding-up by the Court. The ordinary rule is the 
other way, and it is reasonable that it should be so ; 
as generally, a winding-up under supervision is not 
conducted under so intimate a control of the Court 
as to put the Court in a position to judge of the 
correctness of the liquidators 5 action and the com- 
pleteness of the winding-up. So far as the Court 
does not interfere, a winding-up under supervision 
remains essentially a voluntary winding-up ; but 
the Court in a winding-up under supervision has full 
authority to interfere and to exercise to any extent 
the power which it might have exercised if an order 
had been made for winding up the company by the 
Court. The words “ official liquidator 5 5 in s. 160 
of the Companies Act, VI of 1S82, do not include the 
liquidators in a winding-up under supervision. 
Motion for an order for the dissolution of a company 
wound up under supervision of the Court refused. 
In re Cab war Company . I. X. It. 6 Bom. 640 


Voluntary Xiquidation- 


Companies Act (VI of 1882), s . 177 — Liability to 
be sued — Execution of decree. Where a company 
has gone into a voluntary liquidation, it can still be 
sued for debts due by it incurred prior to liquidation 
although the fact that there are liquidators may 
be material if execution of the decree is sought. 
KOTHANDAPANI V. SOMASUNDEAM 

I. X. R, 15 Mad. 97 

7. Proceeding with suit — Com- 

panies Act (VI of 1882), s. 136 — Proceeding to 
enforce execution of decree — Sanction of the Court 
— Suit or other proceeding. The language of 
s. 136 of the Companies Act (VI of 1882) shows that 
proceedings in execution are regarded as distinct 
from the suit for the purpose of that section, there- 
fore the leave given to proceed with a suit is not 
authority for proceedings taken in execution of the 
decree in the suit authorized. Ishvardas Jagji- 
VANDAS V. DhANJISHA NaSARVANJI 

X X. B. 16 Bom. 644 


_ of Proceedings— Jans- 
diction of High Court , Calcutta, to wind up com- 
pany at Bombay. A bank was registered at Bombay 
Only as an unlimited company under Act XIX of 
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1857, and carried on business at Bombay and Cal- 
cutta. At a meeting held before Act X of 1866 came 
into force, it was resolved that the company be 
wound up voluntarily under Act XIX of 1857, which 
resolution was confirmed after Act X of 1866 came 
into operation, and more than a month after the 
original resolution. Held, that these resolutions 
were informal ; that the company was not winding- 
up under either Act ; and that an action against it 
by a creditor could not be stayed. Semble : That an 
action will not be stayed against a company which is 
being wound up voluntarily under Act X of 1866. 
And held that a company registered at Bombay 
only as before mentioned cannot be wound up by 
the High Court in Calcutta. In the matter of the 
Indian Companies Act, 1866, and East India 
Bank . . . 1 Ind. Jur. NT. S. 380 

9. Order of Chancery Court 

in England — Stay of actions in India . Where 
a company was being wound np by the Court of 
Chancery in England, all actions brought against 
it in this country were ordered to be stayed. 
Peitsch v. Commercial Banking Corporation 
1 Ind. Jur. NT. S. 363 


Order of Chan- 


cery Court in England — Suit against Company in 
India. A suit may be brought in the Courts in 
India against a company that is being wound up 
under “ The Companies Act, 1862 (25 & 26 Vic., 
c. 89, s. 87),” without the leave of the Court of 
Chancery being first obtained. Semble : The High 
Court will, in the exercise of its general power, stay 
the proceedings in a suit against such a company 
where the circumstances are such as to render it 
proper to do so. Bank op Hindustan, China, 
and Japan v. Premchand Raichand. Amedbhai 
Habibhai v. Premchand Raichand 

5 Bom. O. C. 83- 


Leave to proceed 
-Stay of execution. Where 


to execution , order for- 
leave had been given to certain creditors to proceed 
to execution in a suit against a company, while pro- 
ceedings for the winding-up of the company were 
pending, but before the winding-up order had been 
made: Held, that the leave to proceed to execution 
was not necessarily affected by the winding-up 
order. In the matter of the Indian Companies 
Act, 1866, and Sylhet and Cachar Tea Company 

2 Ind. Jur. NT. S. 123. 

12. _ Act XIX of 1857 , 

s. 72 — Civil Procedure Code, 1S59, s. 288. In an 
application, under s. 288 of the Civil Procedure 
Code, to execute an order of a District Court for the- 
winding-up of a company by staying suits which had 
been filed against the company in the High Court; 
Held, first, that the order can take effect only from 
the time when it is filed in the Court to which it 
shall have been transmitted for the purpose of being; 
executed, and that suits can only be stayed from 
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that time; secondly, that where the decree in 
a suit has already been actually executed by the 
attachment of property of the defendants, although 
the sum decreed may not have been realized by a 
sale, there is no longer a suit or action to be stayed 
within the meaning of s. 72 of Act XIX of 1857. 
Narayan Shamji v. Gujerat Trading Company 

3 Bom. O. C. 20 

13. 3Notice of Appeal — Extension 

of time for appeal— Indian Companies Act (X of 
1866), s,141 — Practice. Notice of an appeal against 
any order or decision made or given in the matter of 
the winding-up of a company by the Court must, 
under s. 141 of Act X of 1866, be given to the 
respondent within three w^eeks after the order or 
decision complained of has been made. The Court 
has power to extend the time for giving the notice 
after the three weeks have expired, upon special 
circumstances being showrn. In the matter of 
Sarawak and Hindustan Banking and Trading 
Company. L all ah Barroomul v . Official 
Liquidator 

I. L. B. 4 Calc. 704 : 3 C. L. R. 581 

14. — Companies Act, 

VI of 1882, ss . 169, 214 — Practice — Winding-up. 
Notice of an appeal ? from any order or decision 
made or given in the matter of the winding up of a 
company by the Court must, under s. 169 of the 
Indian Companies Act, 1882, be given to the 
respondent within three w-eeks after the order com- 
plained of has been made, unless such time is 
extended by the Court of Appeal. Ramanappa v. 
Official Liquidator, Bellary Brucepetta 
Stock and Loan Transacting Co.. 

I. Ii. R. 22 Mad. 291 

15. — Notice of Proceeding — 

Service of notices and orders — Suit against contribu- 
tories — Contributory in India to English company — 
Last known address or place of abode— Pule 63 of 
the rules of 1862 of the High Court, Bombay. The 
London, Bombay, and Mediterranean Bank, a 
joint-stock company, registered under the English 
Companies Act, 1862, w^as ordered to be wound up 
by an order of the Court of Chancery in England in 
1866, and by a subsequent order of the said Court 
made in the winding-up of the bank, it w 7 as ordered 
that service of any notice, summons, order, or 
other proceedings in these matters might be effected 
by putting such notice, etc., into any post office, 
either in England or at Bombay, duly addressed 
to such contributories, being past members accord- 
ing to their respective last known addresses or 
places of abode. By a final balance order dated 5th 
June 1879, it w r as ordered by the Court of Chancery 
in England that the persons named in the schedule 
to the said order, being contributories as past 
members of the said bank, should within four days 
after the service of the said order pay the amount set 
opposite to their names, with interest, from the 15th 
March 1879. The defendant’s name appeared in 
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the said schedule, and the present suit was brought 
to recover the sum therein appearing as due from 
him to the bank, viz., R 3,900. The defendant 
denied that he had ever held shares in the plaintiffs’ 
bank, or that he ever had notice of any of the pro- 
ceedings in the winding-up. At the trial it appeared 
that all the various orders and notices to share- 
holders made in the winding-up of the bank prior to 
the balance order of the 5th June 1879 had been sent 
by post to the defendant, addressed to him at No. 36 
Fanasvadi, and were all returned undelivered. It 
was proved that he had never resided there ; but 
that his brother had a place of business there, and 
that the defendant used occasionally to go there for 
the purpose of attending to his brother’s business. 
It further appeared that the residence of the defend- 
ant, as given in the register of shareholders, w r as 
Loharehall, and not 36, Fanasvadi. Held, that the 
notices, orders, etc., prior to the order of 5th June 
1879, w’ere not so served as to make the defendant 
subject to that final order ; that the obligation to 
obey the command of the Court of Chancery con- 
tained therein had nob arisen as against the defend- 
ant, and that, consequently, the present suit must 
fail. It is a leading principle of English !aw r , 
always understood except when expressly excluded, 
that a person proceeded against in a Court must 
have due notice of the proceeding ; failing such 
notice, he is entitled to protection if the judgment or 
order obtained in his absence is made the ground of a 
suit in any Court governed by English principles. 
The Court of Chancery in England had not in this 
case so called the defendant before it as to enable it 
in his absence to pronounce a definitive order against 
him or to bind him in the Court of his domicile, 
although he w T as included in the order of the Court of 
Chancery. The fact that the defendant frequently 
attended his brother’s place of business at No. 36, 
Fanasvadi, w-as not sufficient to make that place his 
4 4 last known address.” If there had been evidence 
that be had used No. 36, Fanasvadi, as an address 
for receiving letters, that might probably have beep 
sufficient. It “would then have been known as bis 
address at least as an address. The address or 
residence of a member of a company entered in the 
register of share-holders, although sufficiently 
ascertained for the purpose of communication from 
the company, is not, therefore, ascertained for a 
service of legal proceedings. For the puropse of 
such service, care must be taken to find out the last 
known place of abode of the alleged contributory, 
and to effect the substituted service there. 
London, Bombay, and Mediterranean Bank v. 
Go vind Ramchandra . I. Xj. R. 5 Bom. 223 

16. Suit against Contributory — 

Service of notice and orders — Contributory in India 
to English company . The defendant was sued as a 
contributory on the B list of shareholders liable 
in the wdnding-up of the London, Bombay, and 
Mediterranean Bank. The Bank w r as an English 
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Joint Stock Company registered under the English 
Companies Act, 1862, and the winding-up order was 
made "by the Court of Chancery in England on the 
20th July 1866. By a subsequent order made on the 
winding-up it was ordered by the said Court that 
service of notices, etc., of the various proceedings 
might be effected on contributories, being past 
members, by posting the same either in England or 
in Bombay duly addressed to the last known address 
or place of abode of such contributories. The Court 
of Chancery, on the 16th December 1878, made an 
order for a call of £10 per share upon the contribu- 
tories, and on the 5th June 1879, the final balance 
order was made by the Court. This suit was 
brought to recover the sum of R754-7-0 alleged to 
be due by the defendant as a contributory in the B 
list under the said balance order. The plaintiff was 
an assignee of the bank. The defendant who resided 
at Sumari, in the Surat District, denied that he was 
a shareholder in the bank, and alleged that he had 
no notice of the various proceedings in the winding 
up. At the hearing it was proved "that one of the 
notices, which had been posted in Bombay addressed 
to the defendant at Sumari, in the Surat District, 
viz., a notice of the intended application for a call of 
£10 per share, dated the 27th August 1878, had been 
returned undelivered to the Dead Letter Office, 
having been carelessly addressed. No further steps 
were taken to serve it on the defendant. Held , that 
the defendant, not having received any summons or 
notice to attend the hearing of the application for 
a call of £10 per share, was not liable to the call 
made in his absence. Courts in British India, when 
called upon to give effect to a foreign judgment, 
should insist npon a strict proof of the validity 
and service of summonses and other processes 
alleged to have emanated from a foreign Court, and 
made a foundation for a liability to be enforced here 
by Courts that have no cognizance of the case on its 
merits. Rousillon v. Rousillon, L . It 14 Ch. I). 
351 and 371 , followed. Edulji Bdrjorji v. 
Manekji Sorabji Patel . I. L. R. 11 Bom. 241 

17. ; — ~ Contributories — Shareholders 

— Hotice of allotment — Secondary evidence of notice 
'—Press-copy letter — Evidence of original letter 
having been properly addressed and posted — Evidence 
Act (I of 1872) , ss. 16, 114 — Register of members— 
Presumption of membership— Companies Act {VI of 
1882), ss. 45 , 47 , 60, 61, Sch. I , Table A (97). Upon 
the settlement of the list of contributories to the 
assets of a company in course of liquidation under 
the Indian Companies Act, one of the persons 
named in the list denied that he had agreed to 
become a member of the company or was liable as a 
contributory. The District Court admitted as 
evidence on behalf of the official liquidator a press- 
,copy of a letter addressed to the objector for the 
purpose of proving that a notice of allotment of 
shares was duly communicated. No notice to the 
objector to produce the original letter appeared on 
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the record ; but at the hearing of the appeal it was 
alleged by the official liquidator and denied by the 
objector that such notice had been in fact given. 
There was no evidence as to the posting of the 
original letter or of the address which it bore ; but 
the press-copy was contained in the press-copy letter 
book of the company, and was proved to be in the 
handwriting of a deceased secretary of the company , 
whose duty it was to despatch letters after they had 
been copied in the letter-book. The objector denied 
having received the letter or any notice of allot- 
ment. Held, that the Court should not draw the 
inference that the original letter was properly 
addressed or posted ; that the press-copy letter was 
inadmissible in evidence ; and that there was no 
proof ^of the communication of any notice of allot- 
ment. The evidence adduced by the official 
liquidator to show that the defendant was a member 
of the company and so liable as a contributory 
consisted of the register of members, a letter written 
by the objector, a reply thereto written by a 
managing director of the company, and the oral 
testimony of the director himself. The objector 
adduced no evidence at all. Held, that the official 
liquidator might, if he had chosen to do so, have put 
the register in evidence, and waited, before giving 
any further evidence until the objector had given 
some to displace the primd fade evidence afforded 
by the register, or to impugn the character of the 
register ; but his case must be looked at as a whole, 
and having taken the line which he did, he must take • 
the consequences of his other evidence contradicting 
or impugning the primd facie evidence of the register, 
and notwithstanding that the objector gave no 
evidence, the register was not conclusive. Ram 
Das Chakarbati v. Official Liquidator of 
Cotton Ginning . Company . 1. 1*. R, 9 All. 360 

18. Resolution to wind up — 

Dissentient shareholders — Notice of dissent— Re- 
quirements of such notice — Indian Companies Act 
(VI of 1882), s. 204. The shareholders of the 
Gordon Mills having passed a resolution for the 
voluntary winding up of the company, five dissen- 
tient share-holders gave notice of their dissent by a 
letter to the liquidators in the following terms : — 
“ With reference to the resolutions to wind up the 
above company voluntarily, and which were passed 
and confirmed on 14th instant, we hereby give you 
notice under s. 204 of the Indian Companies Act 
(VI of 1882), and require you to purchase the 
interest held by us in the said company at such price 
as may be determined either by private arrangement 
or by arbitration, as we are dissentients from such 
resolutions.” Held, that the letter was sufficient 
notice of dissent under the provisions of s. 204 of the 
Indian Companies Act (VI of 1882). Motiram 
Bhagdbhai v. Gordon Mills 

|I. I*. R. 12 Bom* 520 

19. - — — Suit against Contributory 

on the B list — Plea of discharge in insolvency 
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— Foreign judgment — Balance order — Insolvency Act 
{Stai. 11 & 12 Vic., c. 21), s. 61. The plaintiffs, 
who were an English joint stock company registered 
under the English Companies Act, 1862, sued the 
defendant, as a past member of the bank, upon, a 
balance order of the High Court of Justice in 
England, dated 24th February 1881. The bank was 
in liquidation under a winding up order made on 
20th July 1866. The defendant pleaded discharge 
by insolvency, and it appeared that he had filed his 
schedule on 15th January 1873, and had obtained 
his discharge under s. 60 of the Indian Insolvency 
Act (Stat. 11 & 12 Vic., c. 21) on the 15th July 
1874. Held (but doubting), that the question of 
the defendant’s liability or non-liability to the 
claim made against him as a contributory could 
not be raised in this suit, and that on formal 
evidence being given by the plaintiffs, judgment 
must go against the defendant. London, Bombay 
and Mediterranean Bank v. Dadaehoy Cursetji 
Maju . . . . I. Xi. It. 10 Bom. 582 


20 . 


Transfer of Assets to new 


Company — Companies Act (X of 1866), $s. 149, 
154, and 175 — Bight of creditors of transferring 
■ company— Dissentient shareholder — Sanction of 
Court . By special resolutions passed on the 3rd 
July 1878 and confirmed on 31st July 1878, the 
shareholders of the Fleming Spinning and Weaving 
Company (Limited) resolved that the company 
should be wound up voluntarily, and that all the 
assets of the said company should be transferred by 
the liquidators to a new company then intended 
shortly to be formed and registered in Bombay, 
called the New Fleming Spinning and Weaving 
Company, Limited, and that the liquidators should 
receive as the consideration for such transfer 
certain fully paid-up shares in the new company for 
distribution among the shareholders of the old com- 
pany. The said transfer was to be made subject to 
a covenant on the part of the new company to per- 
form all the agreements and to discharge all the 
debts and liabilities of the old company. The new 
company -was duly formed and registered on the 
same day (31st July 1878) and the specified number 
of shares was delivered to the liquidators of the old 
company for distribution among the shareholders 
of the old company. Two of the said share- 
holders, J and H , the holders of 50 and 20 shares 
respectively, dissented from the special resolu- 
tions in the manner provided by s. 175 of the 
Indian Companies Act (X of 1866), and required 
the liquidators to purchase their interests. 
The matter was thereupon referred to arbitration. 
In the case of H an award was made and filed, 
but further proceedings were stayed by order of 
■Court. In the case of J no award was made and 
he brought a suit which was still pending 
against both the old and new companies and the 
liquidators to recover R75,000, the alleged value of 
his shares. In pursuance of the resolution, the 
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liquidators of the old company handed over the 
assets to the new company, but no formal grant or 
assignment, in waiting, of the said assets was 
executed. They remained in its possession until 
the 17th January 1879, on which day the said new 
com pany was ordered to be wound up by the Court. 
The petitioners were appointed official liquidators, 
and as such were in possession of the assets at the 
date of the petition. No property whatever 
remained in the hands of the old company, except 
the shares remaining to be distributed among the 
dissentient shareholders. The new company had 
discharged debts of the old company to the amount 
of six lakhs of rupees, and there remained debts of 
over three lakhs due by the old company. Until 
after the new company had become insolvent, no 
creditor of the old company had expressed his 
dissent from the above special resolution, or had 
refused to accept the new company as his debtor. 
On 1st March 1879 the voluntary winding-up of 
the old company was directed to be continued as a 
winding-up under the supervision of the Court. 
The official liquidators of the new company now 
presented a petition, praying that the above special 
resolutions might be sanctioned by the Court. 
Certain unsatisfied creditors of the old company 
opposed the petition, insisting that the sanction 
should be refused, except upon the condition 
that they should he paid in full out of the property 
of the old company. The tw r o dissentient share- 
holders, J and H, also objected to the sanction being 
given unless provisions were made for the satisfac- 
tion of their claims as soon as they should be ascer- 
tained. Held, that, under the special circumstances 
of the case, the sanction of the Court should be given 
to the resolutions, but subject to the value of the 
interest of the two dissenting shareholders being 
paid or adequately secured. Such order to be 
without prejudice to any question between the 
creditors of the old company and the dissenting 
shareholders. In re Fleming Spinning and 
Weaving Company . I. L. R. 3 Bom. 299 


Transfer or Sale of Busi- 
ness — Special resolution — Dissentient member — 
Notice of dissent — Requirements of notice — Bowers 
of voluntary liquidator — Waiver — Arbitration — - 
Failure to make award— Second arbitration — 
Companies Act, X of 1866, ss. 116 , 149, 175 to 
179. The F. S. & W. Co. ( Ld .), in the course of 
being wound up voluntarily, proposed to transfer 
its business and property to another company to be 
called the New F. S. & W. Co., and passed a special 
resolution on the 3rd July, confirmed on the 31st 
July 1878, under s. 175 of the Indian Companies 
Act, X of 1866, empowering the liquidators to 
carry out the transfer. J , a dissentient member 
of the old company, sent on the 5th August, and, 
therefore, within the seven days provided by that 
section, a notice expressing his dissent from such 
resolution ; but the notice did not contain the 
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requisition provided for by the latter part of that 
section requiring the liquidators either to abstain 
from carrying the resolution into efiect or to pur- 
chase his interest in the company. The liquidators, 
however, replied on the 23rd August by offering 
to purchase J’s shares which offer being refused, 
they and J entered into an agreement on the 12th 
October, <c in pursuance of the provisions in that 
behalf contained in the Indian Companies Act, X 
of 1866,” for the reference of “ the dispute as to the 
price to be paid to the said J for his shares in the 
F . S. & IF. Co. {Ld.) ” to two arbitrators and an 
umpire to be named by them. The agreement 
fixed a short date for the making of the award. 
The arbitration was entered on, but the time 
limited for the award having expired without any 
award being made, J filed a suit, on the 28th of 
December, to recover the value of his shares. 
On the 1st March 1879, the winding-up of the F. S. 
& W. Co. was ordered to be continued under the 
supervision of the Court, and J’s suit was at the 
same time stayed. J then endeavoured to have the 
arbitration revived. In this he was unsuccessful, 
the submission not having been filed in Court, and 
the arbitration being held to be already dead and 
past revival. The suit subsequently came on to be 
heard and was dismissed, on the ground that s. 175 
of the Act made an arbitration and an award a con- 
dition precedent to any suit. J then called on the 
liquidators to nominate an arbitrator, and enter on a 
fresh arbitration. This the liquidators doubted 
whether they could legally do, and therefore they 
now petitioned the Court for its order and direction 
in the matter. They submitted that J had never 
acquired the rights of a dissentient shareholder 
under s. 175 by reason of the insufficiency of his 
notice, and that, in any case, one arbitration having 
been already entered upon and determined, J could 
not now call upon them to enter on a fresh arbitra- 
tion. Held, following In re U nion Banlc of Kingston - 
wpon-Hnll, L. E. 13 Ch. D. 808 , that J’s notice of 
dissent of the 5th August was in itself an insufficient 
notice under the provisions of s. 175 of the Indian 
Companies Act, 1866, inasmuch as it did not contain 
the requisition to the liquidators required by the 
latter part of that section, and that, consequently, 
it was open to the liquidators to have treated J as 
disentitled to the rights of a dissentient shareholder 
under that section. H eld , further, that it was within 
the power of the liquidators to waive such infor- 
mality in the notice on behalf of the company, and 
that they had in f act done so, and that J was conse- 
quently entitled to the rights of a dissentient share- 
holder under that section. Held, further, that the 
rights of a dissentient shareholder, under that and 
the following sections, who had elected to have the 
value of his interest in the company decided by 
arbitration, were not limited to a single reference to 
arbitration, and were not extinguished by the expiry 
without an award being made, of the time fixed by 
such reference for making an award ; that in such a 
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case, unless otherwise disentitled, the dissentient 
shareholder was entitled to a second reference to 
arbitration for the purpose of arriving at a definite 
result by means of an award, which was the object 
contemplated by those sections of the Act. In re 
Fleming Spinning and Weaving Company. 
Jehangir Gustadsi v. Joosup Haji Ahmed 

I. Xi. R. 7 Bom. 494 

22. Indian Companies 

Act (FI of 1882), s. 128, cl. (e ) — Petition to wind up 
— e< Other reason of a like nature .” When the law 
requires the fulfilment of one or more of several 
conditions, before an order could be made, the part 
fulfilment of two or more of such conditions should 
not be taken as having cumulative effect justifying 
the order. If the Court comes to the conclusion 
that the main original object, for which the Com- 
pany was formed, has substantially failed or that 
the substratum of the Company is gone, it will con- 
sider that it would be just and equitable to wind up 
the Company and will make an order for its com- 
pulsory winding up. The Court would not he 
justified in making a winding up order merely on 
the ground that the Company has made losses and 
is likely to make further losses. Shah Steam 
Navigation Company, In re (1908) 

I. L. R. 82 Bom, 415. 


(6) Duties and Powers op Liquidators. 

28. — - — Power of Liquidators to com- 

promise under sanction of the Court — Act 
X of I860, s. 174. Under s. 174 of the Indian Com- 
panies Act, the Court has power to sanction compro- 
mises of calls, debts, and liabilities before the list of 
contributories has been settled, or the competence 
of the shareholders has been ascertained. The 
Privy Council will be reluctant to interfere with the 
discretion of Courts having jurisdiction to sanction 
a compromise by the liquidators of a company 
winding up under s. 174 of the Indian Companies. 
Act, where all the facts have been placed before the 
Court in India, and there is no reason to suppose 
that the proceedings for a compromise have been 
tainted with fraud. Bank of Hindustan, China, 
and Japan v. Eastern Financial Association 

3 B. L. R. P. C. 8 : 12 W. R. P. C. 27 
13 Moo. 1: A. 15* 

24. Power of provisional liqui- 

dator to make advances — Mortgagee for ad - 
nances to indigo factory. Where it was shown that 
the bank was first mortgagee of certain indigo con- 
cerns, and had advanced money to the planter for 
the purpose of carrying on the cultivation and manu- 
facture up to the time of the winding-up, and it was- 
still necessary that further sums should be advanced 
for the completion of the cultivation and manufac- 
ture, and that under the circumstances it would be 
clearly for the benefit of the creditors that such 
advances should be made: Held, that the provi- 
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sional liquidator, supposing the winding-up of the 
bank and his appointment by the Court jn India 
had not been ultra vires , would have been authorized 
by the Court to make the required advances. In 
the matter of the Indian Companies Act, 1S66 

1 Inch Jur. N. S. 335 

25. Mortgagee for ad - 

vances to}"., indigo factory— Companies Act , 1866 , 
ss . 116 , 174 — Sub-mortgage by liquidator of lien 
of company on indigo crop. Where a bank at the 
time of its failure were mortgagees of an indigo crop 
for the season’s outlay on which they had advanced 
sums of money, and it was found that a further sum 
was necessary to complete the season’s cultivation 
and manufacture of the crop which would otherwise 
be lost, an application that the provisional liquidator 
should be allowed to borrow the money required 
from third persons, assigning to them the mortgage 
lien held by the bank on the crop on trust to pay 
themselves'm the first place and afterwards to pay 
the surplus proceeds to the bank, was refused as not 
being sanctioned by the provisions of s. 116 and 
s. 174 of the Companies Act, 1866. The Court had 
no power to sanction such an arrangement, which 
would be altering in a material degree the footing on 
which a security held by the bank stood, and inter- 
posing a new trust between it and its debtor. In 
the matter of the Indian Companies Act, 1866, 
and oe Agra and Masterman’s Bank 

1 laid. Jur. N. S. 350 

26. — Powers of Liquidator after 

dissolution of company — Companies Act (VI 
of 1882), s. 1S7 — Promissory note , suit on. Suit 
on a promissory note of the defendant in favour of a 
company : the note was payable to the company or 
order. The company had gone into liquidation, and 
a liquidator had been duly appointed. The plaint- 
iffs had purchased, together with certain other 
assets of the company, the note sued on, but did not 
obtain the liquidator’s endorsement of the note until 
after the dissolution of the company was com- 
pleted. Held , that the liquidator had no power to 
endorse the note to the plaintiffs. Ramachandra 
Rau v. Kandasami Chetti I. L. R. 18 Mad. 498 

27. Letters of administration 

. to estate of deceased shareholder — Omission 
to put on list of Contributories all persons liable 
as representatives of deceased shareholders. The 
official liquidator need not take out letters of ad- 
ministration to the estate of a deceased shareholder 
before setting the list of contributories. There is 
nothing in ss. 126 and 144 of the Companies Act 
(VI of 1882) requiring the official liquidator to 
place on the list all the persons who may, as repre- 
sentatives, be liable to contribute in discharge of the 
liability of a deceased shareholder as contemplated 
by s. 126. Nor can the liability, under that section , 
of a person who has been placed on the list as his 
representative be affected by omission of the 


official liquidator to do so. Soeabji Jamsetji v . 
Ishwardas Jugjiwandas I. L. R. 20 Bom. 654 

28. Voluntary Liquidation — 

Liquidator , borrowing powers of — Assets — Principal 
and agent — Election — Subrogation — Companies Act 
(VI of 1882), ss. 144 (/), 177 (g). Case in which 
it was held that a liquidator of a company being 
voluntarily wound up had power to borrow for 
the purposes of winding up, including the working 
of steamers and docks, on the credit of the assets of 
the company without security, written or otherwise, 
and that the loan in question was within his powers 
and was in fact made to the company, though the 
liquidator also made himself personally liable. Per 
Petheeam, C.J. — Held, that a person contracting 
with an agent may look directly to the principal 
unless by the terms of the contract he has agreed not 
to do so, whether he was or was not aware when he 
made the contract that the person with whom he 
was dealing was an agent only. Calder v. Dobell , 
L . R . 6 C. P . 486, referred to. Per Wilson and 
Pigot, JJ. — Held , that the realized assets of a, 
company divided among the shareholders in 
pursuance of a resolution are assets within the 
meaning of s. 144 (/) of the Indian Companies 
Act. Per Pigot, J. — Held, that, if it were neces- 
sary to hold so, the principle of Baroness Wenloch 
v. River Dee Company , L. R. 19 Q. B. D. 155, 
would apply to the case. In the matter of 
Indian Companies Act, 1882. In the matter 
of Ganges Steam Tug Company. Ex parte. 
Delhi and London Bank . I. L. R. 18 Calc. 31 

29. — Application by Official Li- 

quidator for sanction to sale of company’s 
property — Lease— Covenant against assignment 
— Covenant not applying to assignments other than 
by act of parties — Companies Act (VI of 1882), 
s. 144— Transfer of Property Act (IV of 1882), 
ss. 10,12. The power of the Court under s. 144 (c) 
of the Indian Companies Act (VI of 1882) to 
give sanction to an official liquidator to sell the 
property of the company overrides a private con- 
tract against assignment made by the company. A 
covenant in a lease to a company provided that the 
lessees should not “ assign, underlet, or part with the 
possession of any part of the said premises unless 
with the express consent in writing of the said 
lessors or their assigns.” The company having gone 
into liquidation, and the official liquidator having 
applied, under s. 144 (c) of the Indian Companies 
Act, for sanction to sell the company’ s property, it 
was objected on behalf of the lessors’ assigns that 
the proposed sale would be in contravention of the 
covenant. Held, that the covenant did not apply 
to assignments by operation of law or assignments 
authorized by statute. Ss. 10 and 12 of the 
Transfer of Property Act (IV of 1882) relate only to 
transfers by act of parties. In the matter of 
West Hopetown Tea Company 

I. L. R. 12 All. 193 


( b ) Duties and Powers of Liquidators — contd „ 
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30, Duty of Liquidator— V aTcil 

<of creditor appointed liquidator. A person who 
has been appointed liquidator of a company ought 
not, after such appointment, to continue to act as 
vakil of a creditor, whose right to prove against the 
-company is in dispute in the liquidation. In the 
matter of West Hope town Tea Company 

LL. B. 9 All. 180 
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(c) Costs and Claims on Assets. 

Petitioning Creditor’s Costs. 


In an application by a creditor of a company to 
have it wound up under the superintendence of the 
Court, the Court will always be in favour of making 
an order for its being so wound up. The petition- 
ing creditor is entitled to his costs as a first charge 
on the assets of the company, subject to any prior 
Hens on the estate. In re Nahor Habi Tea 
Company . . . . 3B. L. R. Ap. 11 


Distribution 


of Assets — 
73. Where a 


Act ( XIX of 1867), s. 
company is being wound up under Act XIX of 1857, 
and its assets are collected and distributed under the 
73rd section of that Act, all creditors take pro rata. 
In the matter of Act XIX of 1857 and Ganges 
Steam Navigation Company 

1 Ind. Jur. NT. S. 394 


Loan society — Member with - 


drawing from association — Notice of withdrawal. 
One of the articles of association of a regis- 
tered loan society provided that a member who 
has received no loan may withdraw from the 
association and receive the amount at his credit in 
calls minus the arrears, if any, and interest due 
thereon on giving one month’s notice, such with- 
drawals to he paid from the first available funds. 
The society went into voluntary liquidation. By 
an extraordinary resolution it was resolved that the 
assets be rateably divided among the shareholders 
who had already withdrawn and those who were still 
in the fund. The liquidators applied to the Court 
under Companies Act, s. 18*2, to determine the ques- 
tion how the assets should be distributed with refer- 
ence to the above article. Shephard, J., ordered 
that notice of the application be given by advertise- 
ment on the notice-board of the Court and in news- 
papers, and that a copy be posted at the society’s 
office. Held, affirming the judgment of Shephard, 
J., that those members who had given notice of 
withdrawal under the article quoted above were 
entitled to be paid out of the assets of the society 
in priority to the other members, Adipurnam 
Pillai v. D’Sena. . I. L. B. 19 Mad. 85 


- Claims on Assets— Precedence 


■of judgment-debt due to Secretary of State — Stay 
of execution of judgment-debt. A judgment-debt 
due to the Crown is in Bombay entitled to the same 
precedence in execution as a like judgment-debt 
in England, if there be no special legislative pro- 
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vision affecting that right in the particular case. 
Under similar circumstances, a judgment-debt due 
to the Secretary of State in Council for India is in 
Bombay entitled to the like precedence, and the 
reason is that such debt is vested in the Crown, and 
when realized falls into the State treasury. The 
nature of the cause of action in respect of which the 
judgment was recovered does not affect the right of 
the Crown or of the Secretary of State in Council 
for India to priority. As the Crown is not, either 
expressly or by implication, bound by the Indian 
Companies Act (X of 1866), and as an order made 
under that Act for the winding-up of a company 
does not work any alteration of property, such an 
order does not enable the Court to stay the execution 
of a judgment-debt due to the Crown or to the Secre- ; 
tary of State for India in Council. It is a principle 
recognized by the laws of many countries that 
claims of the Crown or State are entitled to prece- 
dence, — e.g., the Hindu, Roman, and French Codes, 
the laws of Spain, the United States of America, 
Scotland, and England. Secretary of State for 
India v. Bombay Landing and Shipping Com- 
pany ' 5 Bom. O. C. 23 


Secured and un- 


secured Creditors — Application of English law 
where Indian Act is silent — Buie of justice, equity 
and good conscience. There being no provision in 
the Indian statute law by which on the winding-up 
of a company, secured creditors are entitled to any 
preference over unsecured creditors, in such proceed- 
ings the rule of English law — that secured creditors 
can only prove for the balance of their debts after 
deducting the value of their securities — should pre- 
vail as being consonant with justice, equity, and 
good conscience. Waghela Rajsanji v. Masludin , 
/. L . B. 11 Bom. 551 : L. R. 141. A. 89, referred to. 
Mussqorie Bank v. Himalaya Bank 

« I. L. B. 16 All. 53 

36 Right of Servants 

to prove preferentially to other creditors— W ages 
of Captain and Crew. Where a steam tug company 
was being wound up under the Indian Companies 
Act, 1866, it being admitted that the vessels were in 
the habit of going to sea i—Held, that the captains 
and crews were entitled to rank preferentially and to 
be paid their wages in full, in priority to the claims . 
of other creditors. Semble : They would be similarly 
entitled if the vessels plied substantially in tidal 
waters, whether plying actually on the open sea or 
not. H eld, also, that, in the absence of any contract 
or custom to the contrary, the captains and crews 
were monthly.,'Servants of the company, and were 
entitled to be paid only for the month in which they 
were dismissed. Held, also, that servants of com- 
panies generally had no right to prove in preference 
to other creditors, or to be paid in full, or in priority 
to them. But where A by his contract was to be 
paid B 1,000 on any breach of its terms : — Held, 
that he was entitled to prove for R1,0Q0. In re 
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the Indian Companies Act, 1866, and of 
Calcutta Steam Tug Association, ANp In re 
Eastern Steam Tug Company 

2 Ind. Jur. N. S. 17 

But see In the matter of Agra and Master- 
man’s Bank . . 1 Ind. Jur. NT. S. 352 

where, however, the order was made under s. 46 of 
the Insolvency Act. 


37. 


Wages of Labourers 


— Beng. Acts III of 1S63 and VI of 1865. The 
wages of labourers employed under Bengal Acts III 
of 1863 and VI of 1865 are leviable out of the land, 
and form a primary charge upon it, into whoseso- 
ever hands it may pass. Therefore such labourers 
are entitled to their wages in full against a company 
which is being wound up ; and purchasers of the 
land from the company are entitled to set off 
against the purchase-money payments made by 
them to such labourers on account of w r ages due 
to them by the conrpany previous to the purchase. 
In the matter of the Indian Companies Act, 
1866, and Southern Cachar Tea Company 

2 Ind. Jnr. N. S. 180 

38. ~ — - — Salary of Servant 

— Proof of claims. A had been engaged as assist- 
ant to a company for three years under articles of 
agreement, which contained no provision for his 
dismissal, except in case of A’s failure to perform his 
covenants or for misconduct. Before the expiration 
of the three years the company was ordered to be 
wound up under the Indian Companies Act, 1S66. 
At or about the time of filing the petition to wind 
up, notice had been given to A that his services were 
no longer required. Since then A had been unable, 
though he had done his best, to obtain service else- 
where. A’ s period of contract had since expired. 
B also had been similarly engaged, but had received 
no such notice, and was still continuing in the com- 
pany’s service. His period of contract had not yet 
expired. In a proceeding in proof of claims of credi- 
tors against the company : — Held, that A w*as 
entitled to his salary to the end of the period of three 
years. B was also entitled to his salary to the end 
of the period of his contract, or should that happen 
first, till the company came to an end. In the 
matter of the Indian Companies Act, 1866, and 
Seebsaugor Tea Company 

2 Ind. Jur. 3ST. S. 257 

89. Unpaid Wages of 

Servants — Priority — Indian Companies Act , FI of 
1882. Under the Indian Companies Act, VI of 1882, 
the claim of servants of a company, in respect of 
unpaid wages, has no priority to other debts due by 
the company. In re Parell Mill Company 

IL. B. 10 Bom. 211 

Companies Act. 
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i ' 

of witness — Costs. Certain persons connected with 
a company then in course of liquidation, who were- 
also some of the defendants in a pending suit brought 
I by the company (and revived subsequent to the 
order for winding up by the official liquidator) for an 
account and for the recovery of certain sums alleged 
j to have been paid to the promoters of the company,, 
j having been examined under an order obtained 
| under s. 162 of the Companies Act, 1882, applied 1 
; through their counsel for costs incurred on such 
; examination. Held , that no order as to such costs 
could be made. In the matter of the Indian 
Companies Act, 1882, and In the. maMer of T. F. 

| Brown & Co. . • I. L. B. 14 Gale. 219 

41. — — . Unsuccessful ap- 

plication to malce shareholders liable — Costs — 
Practice. An unsuccessful application by an official 
liquidator to place certain shareholders upon the list 
of contributories having been bond fide made in the* 
liquidation of the company, the Court ordered that 
the cost of each side should be paid as a first charge- 
out of the estate. In the matter of West Hope- 
town Tea Company . I. L. B. IX All, 349 > 


40. 


(FI of 1882), s. 163 — Extraordinary power of 
the Court under the Companies Act. — Examination 


42. 


(d) Liability of Officers. 

■Voluntary Winding up — 


Inquiry into conduct of liquidators — Companies 
Act {VI of 1882), s. 2 14~— Misfeasance or breach of 
trust — Practice — Procedure — Affidavit , contents of: 
j — Summons, contents of. Where contributories of 
a company in voluntary liquidation complain of the 
! conduct of liquidators in the winding up, and desire 
an inquiry under s. 214 of the Indian Companies Act 
| (VI of 1882), the proper procedure is by summons 
i in chambers. Where it is sought to make an officer 
; of a company liable for misapplication of the funds 
| of a company or for misfeasance or breach of trust in-, 
j relation to its affairs, the sum sought to be recovered 
j should be definitely stated in the summons, and the- 
| grounds upon which the application is based should 
| be fully and adequately set out in an affidavit or 
j affidavits. In re Jehangir Karani & Co. Hor- 
I MASJI Rtjstomji Dasar v. Pestonji Edaljj 


Dhaewar 


I. X*. B. 19 Bom. 88 


43. — Auditor —Misfeasance — Dam- 

ages — Remoteness of loss — Limitation Act (XV of 
1877), Sch . II, Art. 36. An auditor of a company to- 
which Act VI of 1882 applies, who is duly appointed 
by a general meeting of the company and not 
casually called in as occasion may require, is an. 
officer of the company within the meaning of s. 214 
of the above mentioned Act. In re the London 
and General Bank, [1595] 2 Ch. D. 673 , refer- 
red to. The compensation, which, under s. 214 
of the Indian Companies Act, 1882, may be assessed 
against a defaulting director or other officer of a 
company, is of the naturejof damages ; it is, therefore,, 
necessary that the loss to the company in respect of 


( 2140 ) 



( 2139 ) 

COMPANY —concld. 


DIGEST OP CASES. 


7. WINDING UP — concld. 

(d) Liability of Officers —concld. 

which compensation is asked for should be the 
direct, and not a remote and more or less specula- 
tive, consequence of the misfeasance or neglect 
of duty on the part of the director or other officer 
of the company from whom compensation is 
S °o?r% Pi® tt? 601 ? 1 P roce ? din g provided for by 
?: 2 . 14 Act 1882 is not subject to the 

limitation prescribed by art. 36 of sch. II of the 

Indian Limitation Act, 1877. Connell v. Hima- 
laya Bank . . . I. L. K. 18 All. 12 

— -r Substitution of representa- 

tives of deceased respondent as parties— 
CompaniesAct (VI of 1S82), s. 214-0 ivil Procedure 
Code (1882), s. 368. X W and others, contri- 
butories to a company which had gone into liquida- 
tion, filed an application under s. 214 of Act VI of 
1882 directed against certain officers of the com- 
pany. That application, after certain issues had 
been framed and partially tried, was dismissed, and 
an order was also made giving costs against the 
applicants. The applicants appealed to’theHio-h 
Court against the order of dismissal. Pending this 
appeal one of the opposite parties died, and it was 
sought to put his legal representatives upon the 
record of the appeal as a respondent. HeRthat in 
view of explanation II to s. 2 14 of the Indian Com - 
pamesAct, 1882 the legal representatives of the said 
deceased respondent could not be brought upon the 

record, either m respect of the relief prayed for in the 
original application or in respect of the order 
making costs payable by the applicants, as that 
order could not be separated from the dismissal of 
the application. Wall v. Howard 

I. Xi. E. 18 All. 156 


7T- — Liability of directors and 
omeers — Indian Companies Act (VI of I 
* 136 >. 214— Directors of a Upani’, 

misappropriation ly-Power of Court to make an 
■order under s. 214 of the Companies Act, rendering 
all the Directors jointly liable for misappropria- 
lion— Jurisdiction of District Court to wind up a 
■company— Misfeasance and nonfeasance— Liability 
of individual Directors. S. 214 of the Indian Com- 
pames Act of 1882 gives a summary remedy onlv 
■against such Directors or other officers of a 
■company as have been personally guilty of some 
act of misfeasance, and does not give the Court 
power to make an order against the Directors 
■en masse for all acts of misfeasance without any 
specific finding against the individuals who are 
actually responsible for the particular acts of mis- 
feasance, as contemplated by that section. Trevor 
v. Whitworth, L. X 12 A. C. 409; In re National 
Lunds Assurance Company, L.X.lOCh D 118 ■ 
In re Denham <fc Co., L. X. 25 Ch. D. 752, refer- 
red to, and In re British Guardian Life Assurance 
Company, L.X.UCh. D. 335, commented upon! 
,jSS, NAInDA:fr Goswami v. Ashtjtosh Goswami 
* 1902) • • • I. Xh E. 29 Calc. 688 
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1. Civil Cases .... 

2. Criminal Cases— 

(a) For Loss or Injury caused 

by Offence . . , 2145 

(&) To Accused, on Dismissal of 

Complaint .... 2150 

See Advocate . I. L. R. 34 Gale. 729 
See Bombay City Improvement Act. 

I. D. R. 29 Bom. 514 
See Costs — Special Cases — Govern- 
MENT - • . . Marsh. 91 

See Damages, suit for. 

I. L. R. 34 Calc. 470 

See Epidemic Diseases Act, s. 4. 

I. L. R. 31 Gale. 829 

See Injunction, Criminal Procedure 
Code. 

See Land Acquisition Act (I of 1894). 

12 C. W. hT. 263 
I. L. R. 35 Gale. 1104 
I. L. R. 33 Rom. 325, 483 
See Land Acquisition Act, ss. 35, 39. 

See Landlord and Tenant — Buildings 
on Land, right to remove — -Com- 
pensation for Improvements. 

See “ Market value 55 of land. 

I. Ii. R. 33 Rom. 483 


apportionment of— 


See Res judicata. 

I. L. R. 34 Gale. 466 

— failure to deliver goods bv 

earner— J 

See Limitation Act, 1877, Sch. II, Art. 
31 • . . 13 C. W. 1ST. 851 


- for death of relative- 


See Death by rash or negligent Act. 

I. Ii. R. 36 Calc. 302 


for short deliver y- 


See Railways Act, s. 77. 

i . 13 C. W. hT. 24 

lien on— 

See Mortgage . 13 C. W. hT. 350, 357 

1. CIVIL CASES. 

See Appeal — Orders. 

1 . Ii. B. 24 Mad. 62 
See Bengal Tenancy Act, s. 155, 

1. R. R. 30 Calc. 1063 
See Cattle Trespass Act (I of 1871) 
s ‘ 22 • • 5 0. W. hT. 32 

See Ejectment, suit for. 

I. Ii. R. 29 Calc. 871 
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1. CIVIL CASES — contd. 

See Interest — Stipulations amounting 
oe not to Penalties. 

7 C. W. N. 152 

/See Landlord and Tenant — Buildings 
on Land, etc., right to remove, and 
Compensation for Improvements. 

See Limitation Act, 1S77, Sen. II, Art. 
42 . . LL. B. 24 All. 146 

See Registrar oe High Court — Sale 
by Registrar . 5 C.W.E 593 

See Sale in Execution of Decree — 
Errors in Description of Property 
sold I. Xi. E. 29 Calc. 370 

claim for — 

See Limitation Act, 1877, Sch. II, Arts. 
62, 97 . I. Xi. B. 25 Bom. 593 

for buildings on ejectment of 

tenant — 

See Landlord and Tenant — Ejectment 
— Notice to quit . 6 C. W. N. 134 

for libel or slander — 

See Limitation Act, 1877, Sch. II, Arts. 
24 AND 25 . I. Xi. R. 24 AIL 368 

for use and occupation— 

See Landlord and Tenant. 

X. L. E. 31 All. 276 

for wrongful distraint — 

See Bengal Tenancy Act, ss. 121, 122, 
140 . . X. L. E. 28 Calc. 364 

See Limitation Act, 1877, Sch. II, Art. 
28 . . . 7 C. W . N. 728 

— misdescription of property — 

See Practice — Civil Cases — Sale by 
Registrar . X. X*. E. 29 Calc. 420 

- — on acquisition of land — 

See Land Acquisition Act, 1870. 

X. Xi. E. 28 Calc. 146 

See Land Acquisition Acts (XVIII of 
1885 and I of 1894). 

X. L. E. 30 Gale. 801 

See Land Acquisition Act (I of 1894) 

X. Xi. E. 28 Calc. 685 
7 C. W. 1ST. 130 

See Land Acquisition Act (I of 1S94), 

ss. 11, 18, 31, and 33 ; 

7 C. W. NT. 538 

s. 23 ; « 1. Xi. R, 28 Calc. 152 

■S. 30; « 1. Xi. E. 26 Madg 371 


COMPENSATION— contd. 

1. CIVIL CASES — contd. 

on acquisition of land — concld. 

See Land Acquisition Act (I of 1894) — 
concld. 

ss. 30 AND 53 ; I. X. E. 25 All. 133 
ss. 31 AND 32 . I. Xi. E. 24 All. 189 
See Zanzibar . Xi. E. 28 X. A. 121 

suit for — 

See Limitation . X. L . E. 36 Calc. 141 

1. Release of attached property 

— Civil Procedure Code, 1S59 , s . SS. Compensation 
under s. 88, Act VIII of - 1S59, can only be awarded 
on the application of the defendant, by the Court 
which disposes of the ease, and cannot be given by 
another Court in whose custody certain property 
belonging to the defendant has been found and 
attached at the instance of the plaintiff. Huro 
SOONDERY DoSSEE V . BUNGSEE MOHUN DOSS 

3 W. E. Mis. 28 

2 Excessive attachment — Civil 

Procedure Code , 1859, s. SS. Where a suit was 
for R3,000, and the plaintiff, who was declared 
entitled to R677, without sufficient grounds attach- 
ed the defendant’s property to the amount of 
R3,000, the defendant was held entitled to com- 
pensation. Mahomed Rezoodden v. Hossein 
Buksh Khan . . . 6W.E. Mis. 24 

3. Claim made by defendant 

for compensation for arrest— Civil Procedure 
Code 1882, s. 491 — Leave to appear and defend — 
Cross claim in summary suit-— Set-off — Practice. 
In a summary suit, if a defendant has been arrested 
before judgment and claims compensation for such 
arrest under s. 491, he is entitled on that ground to 
apply for leave to defend the suit, and, if a primd 
facie case is made out, leave to defend should be 
given. Under the Civil Procedure Code {Act 
XIV of 1SS2), a cross claim made by a defendant 
against a plaintiff cannot, in ordinary cases, be set 
up as a defence, except when it arises out of the very 
transaction sued upon and is in the nature of a set- 
off ; but the special cross claim provided for by s. 
491 of the Code, viz., a claim for compensation for 
arrest on insufficient grounds, may under that 
section be taken into account in any suit, and the 
amount awarded as compensation be awarded in the 
decree, and thus pro tanto be a defence to the 
plaintiff’s claim in the suit. Roulet v. Eetterle 

I. Xi. E. 18 Bom. 717 

4. Land Acquisition Act (X of 

1894) — Compensation— M arket value— Computing, 
method of. In calculating the amount of com- 
pensation to be awarded for land compulsorily 
acquired by Government, it is not permissible 
to . a Judge to take the amount, which the 
claimant had expended in the purchase and im- 
provement of the land, as if it had been invested 
on loan since the date of such expenditure at the 
prevailing rate of interest, and to treat the total 
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amount so arrived at as the market value of the land. 
Secretary ' of State fob India in Council v. 
Kartick Chandra Ghose (1905) 

9 C. W. N. 655 

5. Land Acquisition 

Act (I of 1894), ss. 1$, 20, 21 — Apportionment — 
Reference to Court — Objection taken before Court by 
party who had raised no objection before Collector. 
In a proceeding under the Land Acquisition Act, a 
party who had laised no objection to the apportion- 
ment of compensation made by the Collector must 
be taken to have accepted the award in that respect 
under ss. IB, 20 and 21 of the Land Acquisition Act, 
all that the Court can deal with is the objection 
which has been referred to it ; it cannot go into a 
question raised for the first time by a party who have 
not referred any question or raised any objection to 
it under s. 38 of the Act. Abu Bakar v. Peaby 
Mohan Mukerjee (1907) I. L. It. 84 Calc. 451 

6. T ~— - Land Acquisition 

Act (/ of 1894), ss. 11, 23 — Market value — Bases of 
its calculation — Speculative advance in prices— 
Recent instances of sale — Rental of lands in the 
vicinity— General demand for land— Onus probandi . 
Profit from the most advantageous disposition of 
land is one test for determining its market price. 
The probable use of land in the most advantageous 
way in accordance with the use already made of 
neighbouring lands leads to speculative advance in 
prices to which regard should be paid. The utility 
of land is an element for consideration in estimating 
its value, that is, the utility w'hich may be calculated 
by a prudent business man. Premchand Burral v. 
Collector of Calcutta, I . L. R. 2 Calc. 103 ; Hooghly 
Mills Company v. Secretary of State, unreported ; 
Secretary of State for Foreign Affairs v. Charles - 
worth Pilling & Co., L. R. 28 I. A. 121 ; Rajendra 
Nath Banerjee v. Secretary of State, I. L. R. 32 Calc. 
343, referred to. The market value of the acquired 
lands is also to be ascertained from recent instances 
of sales in the same or in the adjoining localities, 
and from the average rental of these and similar 
lands in the vicinity. S. 21 of the Act authorizes 
the Judge to confine his inquiry into valuation to 
the interests of persons affected by the Collector’s 
reference, but the section must mean the admitted 
interests. If there is any dispute as to the relative 
value of such interests, the Judge should determine 
the total amount payable for the land leaving the 
question of apportionment to be decided in a 
separate proceeding. The general demand for 
land, and the consequent reflex action on the prices 
of all classes of lands, is a factor in the calculation 
of the market value of lands under acquisition. 
The onus probandi varies according to the probative 
value of Collector’s inquiry under s. 11 of the Act, 
and if he makes no inquiry or gives no reasons for 

! his valuation, the onus on the claimant is nominal, 
and the Special Judge must decide on the weight 
of evidence. Fink v. Secretary of State for 
India. (1907) . . 1. 1*. R. 34 Gale. 599 


COMPENSATION — eontd. 

1. CIVIL CASES — eontd. 


7. — Land Acquisition. 

Act (1 of 1894)— Amount of Compensation payable 1 
for land on left bank of river Hooghly near Calcutta- 
required for purposes of the Port Commissioners of 
Calcutta — J udgment in former land acquisition Case 
regarding land in the vicinity, and amount awarded 
therefor— Review by High Court of valuation by 
Special Judge. In this case which related to the 
amount of compensation payable to the owners of 
certain land on the left bank of the river Hooghly, 
near Calcutta, which had been acquired by the 
Government of Bengal under Act I of 1894 for the* 
purposes of the Port Commissioners of Calcutta, 
the High Court did not agree with the scheme of 
valuation made by the Special Judge, and had 
increased his award relying upon the prices paid for 
a piece of land in the vicinity in previous land 
acquisition proceedings as affording a guide to the 
amount of compensation to be awarded in the* 
present case. And on appeal by the Government 
it was contended that in doing so the High Court 
had wrongly disregarded the great experience of the- 
Special Judge and had given undue weight as 
evidence to the decision in the former case, in w T hieh 
it was s&id that the land -was so essentially different 
in area, locality, and special and peculiar advan- 
tages, that no deduction could he drawn from the* 
amount awarded for it which would be of any use 
in estimating the value of the land now in dispute. 
Their Lordships of the Judicial Committee holding 
that no good ground for such a contention had been 
established, dismissed the appeal. Secretary of 
State for India v. India General Steam Naviga- 
tion and Railway’ Company, Limited (1909) 

I. L. R. 36 Gale. 967 

- Compulsory Acqui - 


8 . 


sition of land — Method of hypothetical development 
for fixing value of land to be acquired — Charges as to 
the costs of the speculator — Compensation based on 
sales of lands into suitable building sites — The two 
methods employed in conjunction and producing the 
same result. The method of hypothetical develop - 
ment is open to the objection that it involves or 
presupposes the intermediation of a third person, 
called the speculator or exploitor that is to say, 
a person who purchases the land wholesale from the 
claimant in order afterwards to sell it retail for 
building purposes. The value of the land to the 
owner is what must be regarded, and that is the 
price which it will fetch if disposed of on most 
profitable terms. The owner is not to be deprived 
of the most advantageous w r ay of selling his land by 
reason of the fact that it is subject to immediate 
acquisition. If the sale of the land in building 
sites is impossible except through the speculator 
then, no doubt, allowance will have to be made for 
the profits, costs and other charges of the specu- 
lator. But the claimant is not to be debited with 
these expenses unless the introduction of the 
speculator is a commercial necessity. And there 
is no necessary reason why the claimant should be 
driven to have recourse to the speculator for a 
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COMPENSATION — contd. 

1. CIVIL CASES — concld. 

business which he can do for himself. When com- 
pensation is fixed on the general principle of a sale 
of the land split up into parcels suitable for building, 
it is not only necessary but inappropriate to make 
a special deduction on account of the small area 
marked off for the roadway. Where the method of 
hypothetical development is employed for assess- 
ing compensation in conjunction with the method 
of ascertaining the present value of the land by 
reference to the prices realised by the sale of 
neighbouring lands, and the consequence is that 
the two methods lead to very much the same 
result, it follows not only that the result 
is entitled to so much the greater degree of 
confidence but also that the method of hypothe- 
tical development is itself corroborated. In 
the method of arriving at a valuation of land 
by reference to prices realised by sales of 
neighbouring lands, it is plain that no evidence 
of former sales can be obtained which shall be 
precisely parallel in all its circumstance s to the sale 
of the particular land in question. Differences 
small or great exist in various conditions, and w T hat 
precise allowance should be made for these differ- 
ences is not a matter which can be reduced to any 
hard and fast rule. Trustees for the Improve- 
ment OF THE CITY OF BOMBAY V . KARSANDAS 
(1908) . . . I. Ii. R. 33 Bom. 28 

2. CRIMINAL CASES. 

See Demolition . I. L. R. 31 Cale. 829 

See Epidemic Diseases Act, s. 4. 

I. L. R. 31 Gale. 829 

See False Charge. 

1. 1>. R. 29 Cale. 479 

See Plague Regulation. 

I. L. K. 31 Cale. 829 

(a) For Loss or Injury caused by Offence. 

1. Order that portion of Pine 

should be paid as compensation — Criminal 
Procedure Code , 1861 , s. 44. The accused w'ere con- 
victed of the theft of some bullocks and fined. 
Under s. 44 of the Criminal Procedure Code, the 
Magistrate directed that the fines, if collected, 
should be paid to a witness as compensation for 
having to return the bullocks which he had purchas- 
ed to the complainant. Held, that this order w r as 
had. The sale to the witness was not “ the offence 
complained of ” within the meaning of s. 44. 
Anonymous . . . . 7 Mad. Ap. 13 

2. - — Award of portion of Pine in 

theft where property is recovered. Where 
loss is occasioned to a person whose property has 
been stolen, it is not illegal for the trying Magistrate 
to award portion of the fine inflicted on the accused 
as amends to the owner of such property, although 
the stolen property is recovered and restored to the 
owner. Reg. v. Yessappa bin Ningappa 

5 Bom. Cr. 41 


COMPENSATION — contd. 

2. CRIMINAL CASES — contd. 

(a) For Loss or Injury caused by Offence — 
conid . 

3. Nature of compensation — 

Loss to 'person injured — Damages . The compensa- 
tion awarded, under s. 44 of the Code of Criminal 
Procedure, to the person injured, in consideration of 
the loss which he has suffered, corresponds to 
damages awarded in civil proceedings. Queen v. 
Baijoo Koormee . . 5 W. R. Cr. 70 

4. Proof of loss or damage— 

Criminal Procedure Code , 1861 , s. 44. On a refer- 
ence by a Sessions J udge, an order made by a Magis- 
trate under s. 44 of the Criminal Procedure Code, 
1861, awarding compensation to the complainant 
out of a fine inflicted for causing hurt reversed, as 
there was no evidence on the record to show that 
loss was caused or that any special damage of a 
pecuniary nature resulted to the complainant from 
the offence. Reg. v. Samsen Babaji 

3 Bom, Cr. 43 

5. Compensation between co- 

defendants — Criminal Procedure Code , s . 44. 
A Magistrate has no pow r er to take property from 
one defendant and give it to another defendant. 
Anonymous ... 4 Mad, Ap. 28 

6. Injury by negligence of 

accused — Award from fine imposed on person 
negligently digging pit whereby another person was 
injured. An award of compensation to the widow of 
a person who died in consequence of a fall into a pit, 
negligently dug by the accused, from the fine 
imposed on the latter, is illegal. Reg. v. Shiaba- 
sappa 7 Bom. Cr. 73 

7. Death caused by rash and 

negligent act — Criminal Procedure Code, s. 645 — 
Compensation to widow of deceased. An order that 
the amount of a fine imposed on one convicted of 
causing death by a rash and negligent act be paid as 
compensation to the widow of the deceased is illegal. 
In re Lutchmaka . I. L. R. 12 Mad. 352 

8. Death caused by negligence 

— Criminal Procedure Code ( Act X of 1882), 
s. 545 — Compensation to widow . A Magistrate 
imposed a fine in addition to a sentence of imprison- 
ment on a conviction for the offence of causing death 
by a rash and negligent act and gave compensation 
to the widow of the deceased out of the fine imposed. 
Held, that compensation could not he given to the 
widow under Criminal Procedure Code, s. 545. 
Yalla Gangulu v. Mamidi Dali 

I. I,. R. 21 Mad. 74 

9. — , Heirs of person suffering 

by offence — Criminal Procedure Code, 1861, s. 44. 
Compensation under s. 44 of the Code of Criminal 
Procedure cannot be awarded to any one excepting 
the person who has directly suffered by the offence. 
It cannot he given to the heirs of a person who has 
been killed. Queen v. Lall Singh 

10 W. R. Cr. 39 

3 x 



2147 1 DIGEST OF CASES. ( ' 2148 


CQMPEN SATXON — contd. 

2. CRIMINAL CASES — contd. 

(a) Foe Loss or Injury caused by Defence— ' 
contd, 

r 10. Form of order for compen- 

sation — Criminal Procedure Code , 1861 , 5. 44, 
The award ol compensation referred to in s. 44 of 
the Code of Criminal Procedure should be a part of 
the sentence and order made upon a conviction for 
an offence of the nature specified therein, and should 
be found upon a statement of loss, damage, or 
expenses, as the case may be, ascertained at the 
trial. Queen v. Gour Churn Doss 

11 W. B. Cr. 53 

11. Innocent purchaser of stolen 

propert >y— Theft— Award of portion of fine— 
Criminal Procedure Code, 1872, s, 308. Where a 
person has been convicted of theft and sentenced to 
a fine, s. 308 of the Code of Criminal Procedure, 1872, 
does not authorize a Magistrate to award part of the 
fine as compensation to a person who has innocently 
purchased the stolen property. Queen v. Reddon 

I. L. R. 6 Mad. 286 

12. « Taken into Account 

Criminal Procedure Code, 1872, s. 308. The expres- 
sion “ taken into account ” in the Code of Criminal 
Procedure, s. 308, means that the compensation 
awarded by the Magistrate is to be taken into con- 
sideration by the Court in a subsequent civil suit, 
not that it is to be afterwards deducted from the 
damages awarded. Love v. Ainsworth 

22 W. B. 336 

13. — — - Indirect consequences 

resulting from the offence— Criminal Procedure 
Code (1882), s. 545. Compensation for loss caused 
by inability of the complainant to attend to his 
work on account of his time being taken up with 
the prosecution of the accused cannot be ordered 
to be paid under s. 545 of the Code of Criminal 
Procedure, which deals with expenses incurred 
in the prosecution and with compensation for the 
injury only. Queen-Empress v. Narayan 

■ Vamanji Patil . . I. L. R. 22 Bom. 438 

14. — — — Award of compensation 

where no fine is inflicted — Criminal Procedure 
Code (Act X of 1882), s. 545. Where an accused is 
discharged and no fine is imposed, no order for pay- 
ment of compensation can be legally passed under 
s. 545 of the Criminal Procedure Code. In re 
Bastoo Dumaji . . I. Jj. R. 22 Bom. 717 

15. Cattle Trespass Act, 1871, 

s. 22 — Illegal seizure of Cattle — Costs paid by com - 
plain ant—P in e or imprisonment in default of pay- 
ment of fine. The illegal seizure of cattle under 
s. 22 of the Cattle Trespass Act, 1871, is not a 
criminal offence. The law allows certain Magistrates 
to adjudicate compensation to a partyinjured by 
an illegal seizure. Court-fees paid by the com- 
plainant may form part of such compensation. 
It is not lawful to pass a sentence of fine or 
imprisonment in default of payment of the 
compensation awarded in a matter under s. 21 


COMPENSATION — contd. 

2. CRIMINAL CASES — contd. 

(a) For Loss or Injury caused by Offence — 
contd . 

of the Cattle Trespass Act. In the matter of 
Ketabdi Mundul . . 2 C.L.E. 507’ 

16. : Illegal Seizure 

and Detention of Cattle — Costs of prosecution — Court 
Fees Act,s. 31. A Magistrate, having under s. 22 
of the Cattle Trespass Act, 1871, adjudged a 
seizure of cattle to be illegal, directed the captor r 
under s. 31 of the Court Fees Act, 1870, to pay 
the complainant the costs of the stamp and 
process fees incurred in prosecuting the complaint. 
Held, that s. 31 of the Court Fees Act did not 
apply. Held, also, that, under s. 22 of the Cattle 
Trespass Act, such costs could be awarded to the 
complainant as compensation for the loss caused 
by the seizure and detention of the cattle. 
Hussain v. Sanjivi . I. L. R. 7 Mad. 345 

17. — ‘ Joint Fine — Fine 

and Compensation. Proceedings under s. 22 of 
the Cattle Trespass Act are quasi-civil in their 
nature ; a Magistrate being at liberty under that 
section to assess and enforce, in a summary manner, 
compensation for an injury for which a civil action 
might be brought. An order, therefore, for the pay- 
ment of a sum as fine and compensation, passed 
against tv r o persons under that section, which does 
not specify the proportionate amount payable by 
each, is good. In the matter of Neaz v. Monsob 

I. L. B. 14 Calc. 175 

18. Illegal Seizure of 

Cattle — Fine — Imprisonment in default of payment, 
of compensation — Criminal Procedure Code (1882) 
s. 386. An accused w*as found to have loosed the 
complainant’s cattle at night from a cattle pen, and 
to have driven them to the pound with the object of 
sharing with the pound-keeper the fees to be paid for 
their release. He was proceeded against under Act 
I of 1871, and under the provisions of s. 22 ordered 
to pay compensation to the complainant, and in 
default to undergo one month’s rigorous imprison-: 
ment. Held , that s. 22 was inapplicable to the facts 
of the case, and that the order must be set aside. 
On the facts it was, not a case of “ illegal seizure and 
detention 9 5 of cattle, but rather one of theft, as all 
the elements of that offence were present, and the 
accused should have been charged with and tried for 
that offence. Held, further, that the sentence of 
imprisonment in default of payment of the com- 
pensation was not -warranted by law. Compensa- 
tion may be levied as a fine, and the ordinary mode 
of levying fines is laid down in s. 386 of the Code of 
Criminal Procedure. The law nowhere provides- 
that fines may be levied by means of imprisonment, 
Paryag Rai v. Abju Mian 

I.L.R. 22 Calc. 139 

Queen- Empress v. Lakshmi Nayakan 

I. Ii. B. 19 Mad. 238 

19. — - — Offence, whether mere 

breach of contract amounts to a n— Criminal 
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COMPENSATION— cowfi. 

2. CRIMINAL CASES — contd. 

(a) Fob Loss or Injury caused by Offence — 
contd . 

Procedure Code (Act V of 1898), ss . 4 , cl. (o), 250 
-—Act XIII of 1859, s. 2. A mere breach of con- 
tract is not, under the first part of s. 2 of Act XIII 
of 1859, an offence within the meaning of the term in 
s. 4 of the Criminal Procedure Code, and no compen- 
sation can, therefore, be legally awarded under s. 250 
of the Code in respect of such breach. In the 
matter of the petition of Ram Sarup Bhakat 

4C. W. 3N, 258 

20. — Expenses of prosecution— 

Criminal Procedure Code (Act V of 1898), s. 545 — 
Order for payment of expenses of prosecution out. 
of fine — Court-fees Act. (VII of 1870), s. 31 — 
Re-payment to complainant of fees paid in 
criminal Courts. A person, who was convicted 
by a Deputy Magistrate of having caused hurt, 
was ordered to pay a fine of R15, and also the 
complainant’s costs of the prosecution. In the 
month following the conviction, the Deputy 
Magistrate issued a warrant for the collection 
of R12-4-0 from the accused, of which R2-4-0 
were levied under s. 31 of the Court-fees Act as 
Court-fees paid by the complainant, and RIO 
under s. 545 of the Code of Criminal Procedure for 
two fees of R5 each paid by the complainant to the 
medical officer for a certificate and for giving 
evidence in the case. Objection having been made 
to the recovery of these sums, the case was referred 
to the High Court for orders. Held, that the levy of 
Court-fees was warranted by s. 31 of the Court-fees 
Act, which is not modified by s. 545 of the Code of 
Criminal Procedure. Held, also, that the Deputy 
Magistrate’s order passed under s. 544 of the Code of 
Criminal Procedure for the payment of expenses 
incurred in the prosecution was unsustainable, and 
that such expenses could only be awarded to the 
complainant out of the fine levied from the accused, 
and not in addition to it. Queen-Empress v. 
Yamana Rao (1900) . I. Xj. R. 24 Mad. 305 

21. Imprisonment in default — 

Order of payment of compensation and imprison- 
ment in default, of such payment — Legality of such 
order — Compensation recoverable as fine — Code of 
Criminal Procedure (Act V of 1898), ss. 250, 386 , 
387, 388 and 389. A Magistrate passed an order, 
under s. 250 of the Code of Criminal Procedure, 
directing the complainant to pay compensation 
in a certain sum, and he further directed that 
* 4 if the compensation is not realized within 
eight days, the complainant shall undergo 
30 days’ simple imprisonment.” Held, that the 
order was contrary to s. 250 of the Code of 
Criminal Procedure. That section directs that 
14 compensation shall be recoverable as if it were 
a fine,” and s. 386 and the following sections of the 
Code direct by what means a fine shall be recover- 
ed. These sections would therefore be applicable 
for realization of the money ordered to be paid as 
compensation. But, in regard to an order of 


COMPENSATION— contd. 

2. CRIMINAL CASES — co?itd. 

(a) For Loss or Injury caused by Offence—** 
concld, 

imprisonment in such, a case, s. 250, proviso (2), 
declares that “if the compensation cannot be 
recovered, simple imprisonment may be awarded 
for such term not exceeding 30 days.” The 
alternative (imprisonment) therefore can only be 
awarded if compensation cannot be recovered* 
Lal Mahmud Shaxk v. Satcowri Biswas (1900) 

1. 1*. R. 28 Calc. 164 

22. Demolition — Epidemic Dis- 
eases Act (III of 1897), s . 4 — 4 4 Done or 

intended to be done” meaning of — Plague Regulation 
A, els. 2, 4. The words <s done or intended to be 
done ” in Epidemic Diseases Act, 1897, s. 4, do not 
include omissions. Jolliffev . Wallasey Local Board, 
9 C. P. 162, explained and distinguished. A 
Magistrate, who omits to pay adequate compensa- 
tion in respect of property demolished under the 
Act, is personally liable and an action will $ lie 
against him in respect thereof, even though he may 
have acted in his administrative capacity as 
Chairman of the Calcutta Corporation under cl. 2 of 
Plague Regulation A (2): Calcutta Gazette , 1900 , 
Part I , page 1144. The Magistrate’s decision as to 
the amount of compensation to be accorded is 
not final and can be reviewed by the Courts. Ram 
Lall Mistry v . R. T. Greer (1904) 

I. L. B. 31 Calc. 829 

(b) To Accused, on Dismissal of Complaint. 

23. — . Compensation to accused — 

Power to award compensation without hearing 
evidence. Held , that it was not competent to the 
Magistrate to order compensation to the accused 
under s. 270, Act XXV of 1861, without hearing 
evidence. Bilash v. Makroo 

2 B. L. B. S. IS*. 15 : 10 W. R. Cr. 61 

24. — False ease of theft— Crimi- 

nal Procedure Code, 1861, s. 270 . Compensation 
is not allowable in false cases of theft. Juhoo- 
run v. Giedharee Ram 3 W. R. Cr. 70 

Chidi Chowbee v . Bhowany . 1 W* R. Or. 1 

Queen v. Gogun Sein . 2 W. B. Cr. 57 

Jalil Munshi v. Farnam Hossein 

6 W. R. Cr. 55 

Dhubai Noshyo v . Hubee Noshyo 

7 W. R. Cr. 12 

Chootoo Dhoon Bharbonia v. Abdool Meah 

7 W. R, Cr. 40 

Gunamanee v . Haree Datta 

18 W. R. Cr. B 

But see Kali Churn Lahiri v. Shoshee Bhoo- 
sun Sanyal . ... 23 W. R, Or. 17 

3x2 
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(b) To Accused, on Dismissal of Complaint— 
contd . 


DIGEST OF CASES. 


in a case of defamation. 
Baloo Khan 

2 e. 


Defamation. Nor 

Assaruddee Khan v. 

1W.E. Cr,6 

Penal Code, 


374. But only in cases under Ch. XV of the 
Criminal Procedure Code, and therefore not in a 
case under s. 374 of the Penal Code. Rateeah v. 
Phokondee . . . 5 ¥. R. Cr. 1 


27. - 


270 of the 
Code of Criminal Procedure applies only when 
a complaint of an offence, triable under Ch. XV of 
the Code, is dismissed. Anonymous 

8 Mad. Ap. 48 

Queen v. Lalloo Singh . 8W.E. Cr. 54 

where it was held the section did not apply to cases 
of mischief committed on land and house-breaking 
by night, though both contain an element of criminal 
trespass to which the section does apply. 

28. Amount of com* 

pensation. R50 is the measure of compensation 
awardable from any complainant, irrespective of the 
number of accused persons. Queen v. Lalloo 
Singh . . ' . . 8W.E. Cr. 54 


Wrongful Con- 


finement. Compensation cannot be awarded in a 
•ease of wrongful confinement. Jharu v. 
Bahar Ally . . . .7 W. R. Cr. 11 


Azgue Howladar v. Asaruddin 


17 W. R. Cr. 1 


House-breaking. 

Nor in a case of house-breaking by night. Dhura 
Noshyo v. Hubee Noshyo . 7W.R. Cr. 12 


Fines — Power of 


Subordinate Magistrates . Subordinate Magistrates 
of the second class have no power to award fines to 
accused as compensation for frivolous and vexatious 
prosecutions. Reg. v . Jellapa bin Mudakappa 

1 Bom. 181 

Frivolous and 


vexatious case — Causing hurt. In a trial for causing 
hurt, the Subordinate Magistrate awarded com- 
pensation to the defendant for a frivolous and vexa- 
tious complaint under s. 270 of the Code of Criminal 
Procedure. Held, that the section did not apply to 
such a case. Anonymous . 5 Mad. Ap.40 

33. — — — — — Cases in which 

sum?nons on complaint issues — Criminal Procedure 
Code, 1861 , s. 270. Amends, under s. 270 of the 
Code of Criminal Procedure, are awardable only in 
cases triable by the Magistrate in which a summons 
on complaint shall ordinarily issue. Reg. v. Ramji 
. yALAD Daji .... 5 Bom. Cr, 12 

■ 34 : — Fine — Criminal 

Procedure Code , 1861 , Ch. XIV. A fine cannot be 
awarded as compensation in case falling under 


COMPENSATION — contd. 

2. CRIMINAL CASES — contd. 

(b) To Accused, on Dismissal of Complaint— 
contd. 

Ch. XIV of the Code of Criminal Procedure, 1861. 
Queen v. Nijanund . . 3 W. R. Or. 00 

35. Award on dis- 

missal of vexatious complaint— Criminal Procedure 
Code , 1861 , s. 270. Under s. 270 of the Criminal 
Procedure Code, a Magistrate dismissing a complaint 
as frivolous or vexatious can only award a sum not 
exceeding R50 to the accused by way of compensa- 
tion, and cannot impose it by the way of fine ; nor 
can he directly sentence the complainant to im- 
prisonment in default of payment. Queen v. 
Gopai 2 N. W. 430 

38. — — Failure to prove 

case — Criminal Procedure Code , 1861, s. 270. The 
High Court refused to interfere with the order of a 
Magistrate fining complainants under s. 270 of the 
Code of Criminal Procedure, when it appeared, after 
due enquiry by the Magistrate, that the complain- 
ants laid claim to large jummas in a chur, without 
possessing any documents to prove their rights. 
In the matter of Mothoor Ghose 

11 W. R. Cr. 10 


Unfounded charge 


of being person of bad repute — Criminal Procedure 
Code , 1861 , s. 270. A Magistrate is not authorized, 
under s. 270 of the Criminal Procedure Code, to 
award compensation from the complainant to the 
accused in respect of an unfounded charge brought 
against such accused of being a person of bad 
character or repute. Queen v. Bal Kishen 

2 N. W. 447 


Offences other 


than under Penal Code. The power of Magistrates 
to award compensation to accused persons against 
whom frivolous and vexatious complaints have been 
made is not confined to complaints brought under 
the provisions of the Penal Code. Queen v. 
Turner . . . . 4 N. W. 94 

39. Vexatious charge 

• — Criminal Procedure Code , 1861 , s. 270. Where 
a complainant prefers three charges of three 
distinct offences, two of which are offences triable 
under Ch. XV and one under Ch. XIV of the Code 
of Criminal Procedure, a Magistrate may award 
amends to the accused under s. 270 of the Code, 
if he considers the charge with reference to the cases 
under Ch. XV to have been vexatious. Modhoo- 
soodun Ghose alias Madhub Chunder Ghose v. 
Joyram Hazrah . . .13 W. R. Cr. 39 

40. ■ — - ; — — — : ■:■■ ■ ■ Vexatious change 

— Criminal Procedure Code, 1861, s. 270. Where* 
a judicial officer from over-anxiety for the due 
administration of justice in his Court makes a 
mistake in taking steps against parties whose 
conduct appears to obstruct the Court of Justice, 
somewhat too hastily and without due circum- 
spection, it is not to be presumed that he had acted 
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2. CRIMINAL CASES— contd. 

(I h } To Accused, on Dismissal of Complaint — 
contd. 

vexatiously in the sense of s. 270 of the Criminal 
Procedure Code, or otherwise than in perfect good 
faith, so as to justify an award of compensation to 
the person who was prosecuted by his directions. 
Anonymous Case . . " 15 W. R. 506 

41. Criminal Proce- 

dure Code, s. 250 — Vexatious or frivolous charge— 
Case instituted “upon complaint™ A case insti- 
tuted by the police, on a complaint to them, is not 
instituted 44 upon complaint 55 in the sense of s. 250 
of the Criminal Procedure Code, and therefore in 
such a case an order awarding compensation made 
under that section is illegal. In the matter of 
the complaint of Iskri Xshree v. Bakhshi 

I. Ii. R. B All. 06 

42. - — — — Criminal Proce- 

dure Code, s. 250 — Vexatious complaint. The 
provisions of s. 250 of the Code of Criminal Proce- 
dure may be applied in summon-cases, whether 
tried summarily or not. Queen -Empress v. 
Basava . . I. Ii. R. 11 Mad. 142 

43. Criminal Proce- 

dure Code, s. 560 — Compensation for frivolous or 
vexatious complaint— Complaint under s. 110 of 
Criminal Procedure Code. The award of compensa- 
tion under s. 560 of the Code of Criminal Procedure 
must be in respect of a frivolous and vexatious accu- 
sation of an offence of which the accused person has 
been discharged or acquitted. That section is not 
applicable to an application made to a Magistrate 
solely with a view to his taking proceedings under 
s. 110 of the Code. Queen- Empress v. Lakhpat 

I. L. R. 15 All. 365 

1 44. — Imprisonment in 

default of payment of compensation — Distress — 
Sentence, legality of. The operation of s. 560 of 
the Code of Criminal Procedure is restricted to cases 
instituted by 44 complaint ” as defined in the Code 
or upon information given to a police officer or a 
Magistrate, and consequently that section has no 
application to a case instituted on a police report or 
on information given by a police officer. Quaere : 
Whether under the section a Magistrate has power 
to make an order for imprisonment in default of 
payment of the compensation awarded ? A police 
constable arrested a carter and charged him before 
a Magistrate with an offence under s. 34 of Act V of 
1861. The Magistrate acquitted the accused, and 
directed, under s. 560 of the Code, that the police 
constable should pay him R20 as compensation or 
undergo simple imprisonment for a fortnight. Held, 
that, as the section had no application to the case, 
the order was illegal, being made without jurisdic- 
tion. Held, further, that even if the Magistrate 
had power under the Code to pass an order for 
imprisonment in default of payment of compensa- 
tion awarded under s. 560, it was illegal to pass such 
an order until some attempt had been made to 
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(b) To Accused, on Dismissal of Complaint— 
contd. 

levy thefamount in the manner provided by s. 386 
for the levying of a fine. Ramjeevan Koormi v . 
Durgacharan Sadhu Khan 

I. L. R. 21 Calc. 979 

45. - — — Penal Code , 

ss. 193 and 211 — Sanction to prosecute and award 
of compensation — Imprisonment in default of pay- 
ment of compensation — Sentence , legality of. The 
complainant was directed to pay R50 as compensa- 
tion to the accused, or, in default, to suffer simple 
imprisonment for one month, under s. 560 of the 
Code of Criminal Procedure, and sanction was also 
granted to prosecute him for offences under ss. 211 
and 193 of the Penal Code. Held, that, if the 
Magistrate thought that this was a case in which a 
prosecution under ss. 211 and 193 of the Penal Code 
should be sanctioned, he ought not to have taken 
action under the provisions of s. 560 of the Code of 
Criminal Procedure. Held, also, that the order for 
imprisonment in default of payment of the com- 
pensation awarded was illegal. Ramjeevan Koormi 
v Durgacharan Sadhu Khan, I. L. R. 21 Calc. 979 , 
followed. Shib Nath Chong v. Sarat Chunder 
Sarkar . . . I. L. K. 22 Calc. 586 

46. — Order for Impri- 

sonment in default of payment of compensation. 
Although compensation awarded under s. 560 of 
the Code of Criminal Procedure is recoverable as 
if it were a fine, it is not competent to a Magistrate, 
immediately upon ordering a complainant to pay 
compensation, to direct that he should in default be 
sentenced to imprisonment. Queen-Empress 
v. Punna . . . I. Ii. R. IS All. 96 

47. Compensation for frivolous 

and vexatious complaint— -Order in the alter- 
native for imprisonment. It is not competent to 
a Court in awarding compensation under s. 560 
of the Code of Civil Procedure against a com- 
plainant for making a frivolous and vexatious com- 
plaint, to order at the same time that in default of 
payment of the compensation the person against 
whom the order is made suffer imprisonment. 
Queen-Empress v. Punna, I. L. R. 18 All . 96, ap- 
proved. Manjhli v. Manik Chand 

I. L. R. 19 All. 76 

48. — • Compensation for 

vexatious complaint— Compensation where the com- 
plainant is a police officer. S. 560 of the Criminal 
Procedure Code, 1882, does not authorize a Magis- 
trate to pass an order for compensation to be paid 
by the complainant to the accused, where the com- 
plaint is instituted by a police officer. Ramjeevan 
Koormi v. Durgacharan Sadhu Khan , 1. L. R. 21 
Calc . 979, followed. Queen-Empress v. Sakab 
Jan Mahomed . . I. L. R. 22 Bom. 934 

49. — Sanction to pro- 

secute for false charge under s. 211 , Penal Code. A 
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Gh. XV of the Code of Criminal Procedure, although 
the charge, as originally laid, fell under Ch. XIV, he 
1 ms a discretion to inflict fine under s. 270 of that 
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2. CRIMINAL CASES — contd, 

V >) To Accused, on Dismissal of Complaint— 
contd . 

Magistrate, in acquitting a person accused on a 
charge of theft which he found to be false and 
malicious, awarded compensation to each of them 
to be paid by the complainant. Subsequently one 
of the accused applied for and obtained sanction to 
prosecute tbe complainant for bringing a false 
charge under Penal Code, s. 211, and certain of his 
witnesses for the offence of giving false evidence 
under s. 193. Held, that the order granting 
sanction was not illegal as regards the complainant 
by reason of the previous award of compensation. 
Adikkan v . Alagan . I. L. E. 21 Mad. 237 

50. — - Sanction to pro- 

secute and award of compensation— Criminal Pro- 
cedure Code (Act V of 1898), &. 250 and s . 476- 
Magistrate, discretion of. It is an improper 
exercise of his discretion by a Magistrate to award 
compensation to the accused under s. 250 of the 
Criminal Procedure Code, and also to direct or 
sanction the prosecution of the complainant under 
s. 211 of the Penal Code for bringing a false charge. 
Shib N ath Chong v. Sarat Chunder Sarkar , I. L. R. 22 
Calc. 586, followed. Queen v. Rupan Mae, 6 B. L. 
R. 296 : 15 W.R. Cr . 9, referred to. Bachu Lal 
v . Jagdam Sahai . . I. Ii. R. 20 Calc. 181 


DIGEST OF CASES. 


- Dismissal in De- 
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fault of Appearance. Where a Magistrate dismissed 
a complaint in default, under s. 259, Code of Crimi- 
nal Procedure, and fined the complainant under 
s. 270, the fine was remitted and ordered to be 
refunded. Ram Churn Dey v. Janull 

17 W. R. Cr. 6 


Amount of com - 


pensation — Criminal Procedure Code, 1869, .<?. 270. 
Since the passing of Act VIII of 1869, a Magis- 
trate may, under s. 270, in a case in which more 
than one person has been accused, award compensa- 
tion not exceeding R50 to each person. In the 
matter of the petition of Bhyboo Ball 

14 W. B. Cr. 75 

53. Alteration of 

Charge to bring offence under Ch. XV of Code— 

.. Criminal Procedure Code, 1861, s. 270. When on 
a complaint being preferred to a Magistrate of an 
- offence not coming within Ch. XV of the Code of 
Criminal Procedure, the Magistrate alters it so as to 
bring it under Ch. XV, he cannot award compensa- 
tion to the accused under s. 270 of the Criminal 
Procedure Code, the offence originally complained 
of not being one for which compensation can be 
awarded. Reg. v, Gurningapa 7 Bom. Cr. 58 

: \ , : 54. — — — — — — Alteration of 

Charge to bring offence under Ch. XV of Code. Held, 
that, where a Magistrate is dealing with a charge 


COMPENSATION— contd. 

2. CRIMINAL CASES — contd. 

(6) To Accused, on Dismissal of Complaint- 
contd. 


Hothoor Laloong 


Code. 

Mouz 

55. 

s. 20 — False complaint. 


v. Hindoo Singh 
10 W. B. Cr. 49 

Cattle Trespass Act, 1871, 
* aint. A complaint was made 
against certain persons under s. 20 of the Cattle 


Trespass Act of 1871, charging them with having 
illegally seized and detained the complainant’s 
cattle. The Assistant Magistrate who heard 
the complaint found it to be false, and he 
ordered the complainant to pay R20 compen- 
sation to the accused and in default to suffer 
simple imprisonment for 21 days. On application 
to the High Court : Held, that the order was illegal, 
and must be set aside. In the matter of Kala 
Chand v. Gudadhur Biswas 

I. Xi. B. 13 Calc. 304 

56. Cattle Trespass 

Act, 1871, s. 20 — Frivolous complaint — Compensa- 
tion— Cattle Trespass Act, Ch. V— Complaint of 
illegal seizure, not complaint of offence — Criminal 
Procedure Code, s. 250. The illegal seizure of cattle 
under colour of tbe Cattle Trespass Act, 1871, not 
having been constituted an offence under that Act 
or otherwise, an award of compensation, under s* 250 
of the Code of Criminal Procedure, to the accused on 
such complaint is illegal. Pitchi v. Ankappa 

I. L. B. 9 Mad. 102 

57. — Cattle Trespass 

Act, s. 20 — Criminal Procedure Code, s. 4 (a), 
s. 250 — Illegal seizure of cattle under the Cattle 
Trespass Act, not an offence within the meaning of 
the Code of Criminal Procedure. In a case insti- 
tuted upon complaint made under s. 20 of the Cattle 
Trespass Act, the Magistrate acquitted the accused, 
and, being of opinion that the complaint was vexa- 
tious, directed the complainant to pay compensation 
to the accused as under s. 250 of the ‘ Code of Crimi- 
nal Procedure. Held, that the act complained of 
was not an offence within the meaning of the Code 
of Criminal Procedure, and that the order award- 
ing compensation was illegal. Kottalanada v. 
Muthaya . . k I. L. R. 9 Mad. 374 

58 

dure Code , 1882, s. 560 . 

complaint— Cattle Trespass Act (IX of 1871), s . 20 


Criminal Proce- 

■Frivolous and vexatious 


- Complaint of wrongful seizure of cattle— ‘Offence”' 
A complaint of the wrongful seizure of cattle is not 
a complaint of an offence within the meaning of 
the Code of Criminal Procedure. Consequently 
on the dismissal of such a complaint, it is not compe- 
tent to a Court to act under s. 560 of the Code and 
award compensation to the persons against whom 
the complaint is made. Pitchi v. Ankappa, I. L. R. 
9 Mad. 102, Kottalanada v. Muthaya, I . L. R. 
9 Mad. 374, Kalachand v. Gudadhur Biswas » 
1* L. R. 13 Calc . 304, and Nedaram Thakur v. 
Joonab, 1 . L. R , 23 Calc. 248, referred to. Meghai 
v. Sheovik , . . . I. I*. R. 18 All. 353 
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•COMPENSATION— contd. 

2. CRIMINAL CASES — contd. 

■(b) To Accused, on Dismissal of Complaint — 
contd. 

59. Cattle Trespass 

Act, 1871 , s. 20 — Fine or imprisonment in default 
-of payment . It is not lawful to pass a sentence of 
fine or of imprisonment in default of payment of the 
compensation awarded in a matter under s. 20 of the 
Cattle Trespass Act (I of 1871). In the matter of 
Ketabdi Mundul . . 2 C. Ii. B. 507 

60. — Dismissal of 

charge — Criminal Procedure Code , 1882 , s. 245 
{187 2, s. 211) — Order of acquittal. An order for 
compensation against a complainant may be made 
on an order of acquittal under s. 21 i oi the Criminal 
Procedure Code. Mona Sheikh v. Ishan Bardhan 

I. !». B. 6 Calc. 581 

01. — Dismissal of 

Charge after hearing evidence — Criminal Proce- 
dure Code , ss. 245 and 250 — Vexatious complaint — 
Acquittal — Compensation. S. 250 of the Criminal 
Procedure Code (Act X of 1882) authorizes the pay- 
ment of compensation in cases where the accused 
has been acquitted, under s. 245 of the Code, after 
the whole evidence in the case has been recorded. 
Number v. Ambu, I. L. R. 5 Mad. 381 , followed. 
‘Queen- Empress v. Pandu valad Gopala 

I. L. B. 10 Bom. 199 

62. — — _ — — _ Failure to sub- 

stantiate charge — Committal of prosecutor for false 
evidence — Act XXV of 1861 , s. 270 — Act X of 
1872, s. 209. When a prosecutor fails to substan- 
tiate his charge by making contradictory state- 
ments, the Magistrate who tries the case under Ch. 
XV of the Criminal Procedure Code can award 
compensation to the accused, although he commit 
the prosecutor to take his trial on a charge of 
giving false evidence. Queen v. Rupan Rai 

6 B. L. B. 200 : 15 W. B. Cr. 9 

68. Trial in Original 

Court — Criminal Procedure Code, 1872, s. 209. 
The special provisions of s. 209 of Act X of 1872 as 
to award of compensation to a complainant are 
applicable only in the case of original trials 
under Ch. XVI of the Criminal Procedure Code, 
1872. Anonymous . . .8 Mad. Ap. 7 

84. Acquittal after trial of 

'Charge — Criminal Procedure Code, 1872, ss. 209, 
211. Where a formal charge has been drawn 
up and the accused tried and acquitted, the acquittal 
should be one under s. 220, Criminal Procedure Code, 
1872, and not under s. 211, and therefore no compen- 
sation can be awarded to the accused under s. 209 
in such a case. Radhanath Panja v. Wooma 
•Churn Chowdhry . . 22 W. S. Or. 12 

65, Acquittal after 

trial of charge — Criminal Procedure Code, 1872, 
s. 209. The fact that the accused has been tried and 
acquitted is no bar to the award of compensation 
under s. 209 of the Code of Criminal Procedure, 1872. 
Dumber v. Ambu . . I. 1j. B. 5 Mad. 381 


COMPENSATION — contd. 

2. CRIMINAL CASES- contd. 

(h) To Accused, on Dismissal of Complaint— 
contd. 

66- - -- Criminal Pro * 

cedure Code {1882), s. 560 — Separate charges and 
acquittal on one — Incomplete discharge or acquittal. 
Ihe accused was charged under ss. 352 and 379 of 
the Penal Code, but convicted under s. 352, being 
discharged under s. 379. The Magistrate ordered 
the complainant to pay compensation for bringing a 
frivolous and vexatious charge under s. 560 of the 
Criminal Procedure Code. The order for paying 
compensation was set aside on the ground that 
s. 560 could only operate when there was a complete 
discharge or acquittal. Mukti Bewa v. Jhotu 
Santra . . . I. L. B. 24 Calc. 5S 

1 a W. N. 17 

87. — Complaint — Ministerial officer 

—Criminal Procedure Code, 1872, s. 209 — Award 
of compensation. A karkun on the establishment 
of a Civil Court, entrusted with the execution 
of a writ, reported to the Court that a particular 
person obstructed him in attaching property as 
commanded by the writ ; and a report was there- 
upon made by the Court to a Magistrate with a 
view to proceedings being taken against the obstruc- 
tor. The Magistrate acquitted the accused, and 
ordered the karkun to pay the accused compensa- 
tion under s. 209 of the Criminal Procedure Code. 
Held, that such last- mentioned order was w r rong, the 
karkun not being a complainant within the meaning 
of s. 209 of the Code of Criminal Procedure. In such 
a case as the above the Subordinate Judge should 
be regarded as the complainant, and he, having 
acted judicially, was not liable to the penalty pro- 
vided in s. 209 of the Criminal Procedure Code. In 
re Kesha v Lakshman . I. L. B. 1 Bom. 175 , 

68. — — - — - — - — Complainant — • 

Complaint — Criminal Procedure Code ( Act X of 
1882), ss. 250, 560— Criminal Procedure Code 
Amendment Act (IF of 1891), s. 2 — Penal Code {Act 
XLV of 1860), s. 186. Where a Civil Court peon 
was sent by a Munsif to attach certain property, and 
on the peon reporting that he had been obstructed 
in making the attachment, the Munsif sent the 
ease to the Deputy Magistrate for investigation and 
trial, and the Deputy Magistrate summarily tried 
the accused under s. 186 of the Penal Code, dismissed 
the case, and awarded compensation of R20 to the 
accused : — Held , that the award of compensation 
was illegal : the peon, though nominally the infor- 
mant in the case, was not the real complainant, nor 
could the proceedings properly be said to have been 
instituted before the Deputy Magistrate on his 
information. Bharut Chunder Nath v. Jabed 
At.i Biswas . . I. la. B. 20 Cal e. 481 

00. C omplaint — Hurt — Summons 

for assault — Discharge of accused. Where the 
complaint, and the proof adduced in support 
thereof, showed that the accused persons, if guilty 
at all, were guilty of offences not triable under 
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(5) To Accused, oh Dismissal of Complaint— 
contd. 

■Oh. XVI of the Code of Criminal Procedure, 1872, 
and the Magistrate issued a summons to answer 
a charge for assault under s. 352 of the Penal Code, 
and, after examining the witnesses for the complain- 
ant, discharged the accused and awarded compensa- 
tion to the accused under s. 209 of the Code of 
Criminal Procedure, 1872 : — Held, that the order 
awarding compensation was illegal. Somer v. 
Queen . . . . I. L. K. 6 Mad. 316 

70. — Complaint taken 

cognizance of by Magistrate — Criminal Procedure 
Code , 1882, s . 250 — Complaint to police. Under 
s. 250 of the Code of Criminal Procedure, compensa- 
tion cannot be awarded when, the complaint having 
been made to the police, the Magistrate has taken 
cognizance of the ease upon receiving a charge sheet 
against the accused sent in by the police. Queen- 
Empress v. Polavaeapu . I. Ij. R. 7 Mad. 503 


DIGEST OF CASES. 


Complaints under 


special law — Criminal Procedure Code , 1861, s. 270. 
S. 270 of the Code of Criminal Procedure does not 
apply to complaints under a special law, but only to 
complaints triable by the Magistrate and punish- 
able under the Penal Code with imprisonment 
for a period not exceeding six months. Queen v. 
Abdol Azeez Khan . 14 W. E. Cr. 36 


Order for com- 


pensation to complainant under Act XIII of 1859 — 
Breach of contract. An order directing compensa- 
tion under Act XIII of 1859 is illegal. Such portion 
of the money advanced to the defendant as had been 
appropriated to the fulfilment of the contract, or as 
could justly be set off against a part fulfilment of 
the contract, ought not to be ordered to be refunded. 
Anonymous .... 4 Mad. Ap. 08 

73. — Effect of award 

of compensation on dismissal of complaint — Right 
of suit. The compensation or award which a Magis- 
trate, who dismisses a complaint as frivolous or 
vexatious, is empowered in his discretion to award 
to an accused person, does not deprive the latter of 
any right of suit in the Civil Court which he may 
possess. Adram v. Hurbullub . 2 N. W. 58 

74. — Distress W arrant— Recovery 

of amount when not paid— Criminal Procedure 
Code, 1872, 6. 209. A Magistrate in making an 
order for compensation under s. 209, Code of Cri- 
minal Procedure, is bound, if the amount be not 
paid, to proceed to the recovery of it by distress 
and sale of the moveables of the person ordered to 
pay ; but if such person admits he has no goods, and 
thereby waives the right to have the amount levied 
by distress, the Magistrate may proceed to imprison 
him in the civil jail. The warrant of distress cannot 
have currency simultaneously with the imprison- 
ment. Bisheshwar Shaha v. Rishwambhur. Sir- 
car ( . . . . 23 W. R. Or. 85 


COMPENSATION — contd. 

2. CRIMINAL CASES — contd. 

(6) To Accused, on Dismissal of Complaint — 
contd. 

75. __ Imprisonment in default— 

— Code of Criminal Procedure (Act V of 189S), s. 
250 — Compensation for vexatious accusation— Im- 
prisonment in default of payment of Compensation- 
Simultaneous order. It is only after an attempt has 
been made to realize the compensation awarded 
that a Magistrate is competent to pass an order of 
imprisonment for default. A simultaneous order 
of imprisonment in default of payment of com- 
pensation is illegal. Priya Nath Bose v. Roy 
Basanta Kumar Singh (1900) . 5 C. W. N. 213 

70. — — — Code of Criminal 

Procedure (Act V of 1898), s. 250 — Compensation 
for frivolous and vexatious accusation, objection 
against , failure to record and consider — Simultaneous 
order of Imprisonment in Default of Compensation. 
A Magistrate ought to record and consider any 
objection made and urged by the complaint 
against the making of an order for compensation 
for bringing a frivolous and vexations accusation, 
and a failure to do so makes the order bad in law. 
An order of imprisonment in default of payment of 
compensation cannot, under the terms of s. 250 of 
the Code of Criminal Procedure, be made unless and 
until it is found that the payment of the compensa- 
tion cannot be enforced by legal process. Suchandi 
Kolitani v. Dqm Kolita (1900 ) 5 C. W. N. 214 

77. — Code of Criminal 

Procedure ( Act V of 1898), s. 250 — False case — 
Imprisonment in default of payment of compensa- 
tion — Summary proceeding— Conviction of offence 
under Penal Code ( Act XLV of 1860), s. 211 . It 
is only if the compensation ordered to be paid under 
s. 250, proviso (2) of the Code of Criminal Procedure 
cannot be recovered that imprisonment can be 
awarded ; therefore an order of imprisonment 
passed before any attempt is made towards recovery 
of the sum ordered to be paid as compensation, is 
bad. S. 250 of that Code does not contemplate that 
compensation shall be awarded because a case is 
found to be false, but where the Magistrate is 
satisfied that the accusation is frivolous and vexa- 
tious. The words “ frivolous and vexatious ” 
in the section indicate an accusation merely for the 
purpose of annoyance, not an accusation of an 
offence which is absolutely false. The conviction 
by a Magistrate of a person of an offence under s. 211 
of the Penal Code in a summary proceeding is 
improper. Parsi Hajra v. Bandhi Dhanuk 
(1900) . . . I.L.R. 28 Calc. 251. 

Overruled by F. B. See Beni Madhtjb Kurmi v. 
Kumud Kumar Biswas (1902) 

I. X. B. 30 Gale. 123 

78. Criminal Proce - 

dure Code (Ad V of 1898), ss. 250, 388 (2) — Compen- 
sation in respect of vexatious complaint— Sentence of 
imprisonment on non- production of sureties and on 
complainants plea of inability to pay — Legality *. 
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COMPENSATION-corf. 

2. CRIMINAL CASES — contd. 

(b) To Accused, on Dismissal of Complaint — 
contd . 

A Deputy Magistrate, having held that a complaint 
was vexatious, ordered the complainant to pay com- 
pensation under s. 250 of the Code of Criminal 
Procedure. He recorded the following order : 
** The complainant is unable to produce any 
sureties, and pleads inability to pay the compensa- 
tion. He is awarded 30 days’ simple imprisonment.” 
No attempt was made to levy the amount of the 
compensation. Held, that the order was invalid, 
whether it were passed under s. 260 (2) or s. 388 (2) 
of the Code of Criminal Procedure. Where an order 
to pay compensation has been made under s. 250, 
the Magistrate cannot make an order for imprison- 
ment on the mere intimation by the person who is 
directed to pay the compensation that he is unable 
to do so. Under s. 388 ( 2 ), the issue of a warrant 
for the levy by distress of the amount awarded as 
compensation is a condition precedent to the carry- 
ing out of the sentence of imprisonment. In the 
matter of ByraValu Naidu (1902) 

I. Xj. R. 26 Mad. 127 

79. Information — Criminal Pro- 

cedure Code ( Act V of 1898), s. 250 — Frivolous or 
vexatious accusations — Case instituted on li informa- 
tion given to a Magistrate ” — Information to a 
Village Magistrate — Discharge of accused — Order 
awarding compensation — Validity. A village 
Magistrate is not a Magistrate within the meaning 
of s. 250 of the Code of Criminal Procedure ; 
and, where a case has been instituted in conse- 
quence of a complaint made to a Village Magis- 
trate, who sent a report to the police, who sub- 
mitted a charge sheet, the person who complained 
to the Village Magistrate cannot be ordered, 
under s. 250, to pay compensation to the accused 
if the latter are discharged. King- Emperor 
v. Thammana Rebdi (1901) 

I. Xi. R. 25 Mad. 667 

80. Order in what eases may 

Ibe made — Accused, order for payment of com- 
pensation to— Case which is false as well as 
frivolous or vexatious — Criminal Procedure Code 
(Act V of 1898), s. 250 . Held, by the Full Bench 
(Peinsep, C.J., dissenting), that an order under s. 
250 of the Code of Criminal Procedure for the 
payment of compensation to an accused person 
can be made in a case which is false as well as 
frivolous or vexatious. Par si Hajra v. Bandhi 
DhanuJc, I. L. R. 28 Calc. 251 , overruled. Beni 
Madhub Kurmi v. Kumud Ivumar Biswas (1902) 

I. Xj. R. 30 Calc. 123 

81. Order when to be made — 

Criminal Procedure Code, s. 250 — Frivolous accusa- 
tion — A ward of compensation to accused — Such award 
to be made by the order of discharge or acquittal , and 
not by a separate order. When a Magistrate, on 
finding a complaint to be frivolous or vexatious, 
thinks it right to award compensation to the com- 


OOMPE2TSATIOK — contd. 

2. CRIMINAL CASES — contd. 

(b) To Accused, on Dismissal of Complaint — 
contd. 

plainant, he must do so by his order of discharge or 
acquittal. Where a Magistrate made such an order 
in a separate proceeding after the accused had been 
discharged, it w f as held, that his order was not merely 
irregular, but without jurisdiction. In the matter 
of the complaint of Safdar Husain (1903) 

I. Xi, R. 25 All. 315 

82. — Police Officer — Criminal Pro- 

cedure Code ( Act V of 1898), ss . 250, 4 (h) — Com- 
pensation for frivolous and vexatious accusation- 
information given by a police constable, whether 
comes within s. 250 — Complaint. S. 250 of the 
Code of Criminal Procedure does not apply to a case 
instituted on information given by a police officer 
acting as such. Ramjeevan v. Durga Cham, 1. L. 
R. 21 Calc. 979, followed. Sheobaran Ojha v. 
Nunmonia Doshad (1900) . 5 G„ IN, 370 

83. Criminal Proce- 

dure Code ( Act V of 1898), ss 4 (h), 250 ■ — Complaint 
— Report of police officer — Complaint by a police 
officer in a non-cagnizable case — False complaint. 
There is no section in the Criminal Procedure 
Code which empowers a police officer to make, 
on his own motion, any report to a Magistrate in a 
non-cognizable case ; hence, where he files a formal 
complaint in such a case, he cannot be said to ‘make 
a report,’ and his complaint falls within the defini- 
tion of 4 complaint ’ in s. 4 (h) of the Criminal Pro- 
cedure Code, 1898. Where a police officer appears 
before a Magistrate and makes a formal complaint of 
a non-cognizable offence, which is found to be false, 
the Magistrate can order him, under s. 250 of the 
Criminal Procedure Code, to pay compensation to 
the accused. King- Emperor v. Sad a (1901 ) 

I. Xs. R. 20 Bom. 150 

84. — Criminal Proce- 

dure Code (Act.V of 1898), s. 250 — No power to order 
a police-officer when acting as such to pay compen- 
sation. A Magistrate has no power to order a 
police-officer, when acting as such, to pay compensa- 
tion under s. 250 of the Code of Criminal Procedure. 
That section is limited to cases instituted by com- 
plaint, as defined in the Code, or on information 
given to a police-officer or to a Magistrate ; and a 
police officer acting underjthe Calcutta Police Act 
(Ben. Act IV of 1866) does not come within its 
provisions. There is no distinction in this respect 
between s. 560 of the old Act and s. 250 of the 
present Act. Bahadur Ali v. Nur Mahomed 
(1902) 7 C. W. 3N. 206 

85. Security to keep the peace 

— Criminal Procedure Code (Act V of 1898), s. 250- 
Application for an order that a person should give 
security to keep the peace — Refusal of application — 
Compensation under s. 250 of Criminal Procedure 
Code ( V of 1898). To justify the application 
of s. 250, a person must be accused before a Magis- 
trate of an offence triable by a Magistrate. A 
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COMPENSATION — conoid. 

■ <fj| 

2. CRIMINAL CASES — concld. 

(b) To Accused, on Dismissal of Complaint — 
concld. 

applied to a Magistrate of the first class to order B 
to give security to keep the peace (s. 107, Criminal 
Procedure Code, 1898). The Magistrate, after 
inquiring into the matter, discharged B under s. 119 
•of the Criminal Procedure Code, and directed A 
to pay B R50, as compensation, under s. 250 of the 
Code. Held, that the award of compensation was 
illegal. The institution of proceedings under s. 107 
of the Criminal Procedure Code was not an accusa- 
tion of an offence triable by a Magistrate, within the 
meaning of s. 250 of the Code. Queen-Empress v. 
Lahhpat , I. L. R . 15 All. 365 , followed. In re 
Go vine Hanmant (1900) . I. L.R. 25 Bom. 48 

COMPETENT COURT. 

See Res Judicata — Competent Court. 

COMPETITION RENT. 

See Mesne Profits. 

I. Ii. R. 35 Calc. 1000 

COMPLAINANT. 

See Compensation — Criminal Cases — 
To Accused, on Dismissal of Com- 
plaint . . I. L. R. 1 Bom. 175 

I. L, R. 20 Calc. 481 

See Conviction . 22 W. R. Or. 32 
See Criminal Procedure Code. 

See Defamation — Imputation on a wipe. 

I. L. R. 25 Bom. 151 

See Oaths Act, ss. r S, 9, 10, 11. 

I. L. R. 13 Bom. 389 

— . — absence of — 

See Complaint — Dismissal of Complaint 
— Effect of Dismissal. 

I. L. R. 28 Calc. 102 

■> — ~ — : — - examination of— 


COMPLAIN ANT — concld. 

2. Contempt of Authority of 

public servant — Criminal Procedure Code , 1872 , 
«$. 210. In cases of contempt of lawful authority 
of a public servant, the complainant referred 
to in s. 210 of the Code of Criminal Procedure 
is the public servant whose authority has been 
resisted, and without whose sanction no criminal 
proceedings can be instituted against the offender, 
and not the person injured by the resistance. In 
re Muse Ali Adam . I. L. R. 2 Bom. 653 

3. Complaint of Bigamy by a 

person es aggrieved ”■ — Criminal Procedure Code , 
5. 198— Penal Code ( Act XLV of I860 ), s. 494. 
Where the wife of a lunatic was prosecuted for 
bigamy on the complaint of the lunatic’s brother: — 
Held, that the complainant, merely as brother of 
the lunatic, was not a £ ‘ person aggrieved by such 
offence 1 * * * 5 ’ within the meaning of s. 198 of the 
Criminal Procedure Code (X of 1882), and that the 
complaint could not be entertained. Queen- 
Empress v. Bai Rukshmoni 

I. L. R. 30 Bom. 340 


Complaint by 


Husband 

— “ Person aggrieved ” — Criminal Procedure Code 
(Act V of 1898), s . 198— Penal Code (Act XLV of 
I860), s. 494. The husband is a <f person aggrieved’/* 
within the meaning of s. 198 of the Criminal Pro- 
cedure Code upon whose complaint the Court 
should take cognizance of an offence under s. 494 of 
the Penal Code. Queen-Empress v. Rukshmoni, I. L. 
R. 10 Bom. 340, and In the matter of TJjjala Bewa, 1 
C. L. R. 523, referred to. Deputy Legal Remem- 
brancer v. Sarna Kahmi I. L. R. 26 Gale. 336 

Chellam ■ Naidu v. Ram as ami 

I, L. R. 14 Mad. 379 

5. Witness refusing to answer 

— Criminal Procedure Code, 1882, s. 485 — Penal 
Code, s. 179. Semhle : A complainant is not a 
witness punishable for refusal to answer under s. 
485 of the Code of Criminal Procedure or under 
s. 179 of the Penal Code. In re Ganesh 
Narayan Sathe . I. L. R. 13 Bom. 600 

COMPLAINT. 


See Dying Declaration. 

I. L, R. 36 Gale. 659 

v _ — rights of— 

See Complaint — Institution of Comp- 
laint . I. L R. 29 Calc. 410 

1. ~ Person giving information 

to police of murder — Criminal Procedure Code , 
1861, 5. 360. Where a person gave information to 
a Magistrate and the police of murder having been 
committed, and subsequently, on the charge having 

been dismissed, petitioned the Sessions Judge 
to have the matter re-investigated : — Held, that he 
was not a complainant within the meaning of s. 360 

of the Criminal Procedure Code, 1861. Reg. v. 

Eatechand Vastachand . 5 Bom, Cr. 85 


Col. 

1. Institution of Complaint and 
necessasary Preliminaries * 2165 

2. Power to refer to Subordi- 

*nate Officers . , . 2180 

3. Withdrawal of Complaint and 

obligation of Magistrate to 
HEAR IT .... 2184 

4. Dismissal of Complaint — 

( a ) Ground for Dismissal . 2185 

(b) Power of, and Prelimi- 
naries to. Dismissal . 2189 

(c) Effect of Dismissal . 2198 

5. Revival of Complaint , 2202 

See Criminal Procedure Code. 
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COMPLAINT — contd. 

See Criminal Procedure Code, s. 203. 

I. L. R. 20 All. 7 

See Sanction for Prosecution — When 

SANCTION MAY RE GRANTED. 

5 C. W. N. 254 
■ See Sedition . I. L. R. 35 Calc. 141 

conviction of offence not sped- 

fied in complaint— 

See Conviction . 5 C. W. I. 296 

dismissal of— 

See Compensation — Criminal Cases — 
To Accused, on Dismissal of 
Complaint. 

See Discharge of Accused. 

See False Charge. 

I. L. R. 29 Calc. 479 

disposal of complaint — 

See Criminal Proceedings. 

I. L. R. 26 Bom. 552 

effect of Magistrate’s disregard 

of offences actually complained of — 

See Criminal Proceedings. 

5 C. W. N. 252 

_ frivolous or vexatious— 

See Criminal Procedure Code, s. 250. 

I.'L. R. 29 All. 137 

' institution of complaint, and 

necessary preliminaries— 

See Adultery . I. L. R. 29 Calc. 415 

See Contempt of Court — Penal Code, 
s. 174 . 5 C. W. N. 131 

petition of — 

See Dying Declaration. 

I. L. R. 36 Calc. 659 

record of complaint — 

See False Evidence — Contradictory 
Statements . 6 C. W, NT; 840 

revival of complaint — 

See Criminal Procedure Code, s. 437. 

6 C. W. H. 163 

1. INSTITUTION OF COMPLAINT AND 
NECESSARY PRELIMINARIES. 

1. Cognizance of offence — Cri- 

minal Procedure Code, ss. 191, 202, 203 — Magistrate, 
power of — 1 11 May take cognizance of,” meaning of. 
The use of the term “may take cognizance of any 
offence 95 in s. 19 1 of the Criminal Procedure 
Code does not make it optional with a Magistrate to 
hear a complainant, but refers rather to the action 
of the Magistrate in taking cognizance of an offence 


COMPLAINT — contd. 

I. INSTITUTION OF COMPLAINT AND 
NECESSARY PRELIMINARIES — contd. 

in either of the specified courses in which the facts 
constituting the offence may be brought to his 
notice. He is bound to examine the complainant, 
and then can either issue summons to the accused, 
or order an enquiry under s. 202 or dismiss the com- 
plainant under s. 203. Umer Ali v. Saffer 
Ali . . . . I. L. R. 13 Calc. 334 

2. Cognizance of offence with- 

out complaint — Power of Magistrate — Offence 
under Penal Code or special Act. To give a 
Magistrate jurisdiction to take cognizance of an 
offence without any complaint under s. 68, Crimi- 
nal Procedure Code, 1861, there must be an offence 
committed which is punishable under the Penal 
Code or under some special Act. Queen v. Panna 
Lall Mookerjee . . 19 W. R. Cr. 4 

3. 1— — — Issue of Warrant 

— Power of Magistrate . A Magistrate, not being 
the Magistrate of the district, nor in charge of a 
division of the district, is not competent to issue 
warrants for the arrest of persons against whom no 
complaint has been preferred to him, nor any 
charge made by the police. Queen v. Oomrao 
Singh ..... 3 N. W. 317 

4. Power of Magis- 

trate — Information of third person. A Magis- 
trate may take cognizance of a case on the 
information of a third person without any complaint 
by the party injured. In re Ramruttun Neogee 

6 W. R. Cr. 3 

5. Trial without complaint — 

Illegal conviction — Railway Act, 1854. A convic- 
tion and sentence by a Magistrate, F. P., under 
the Railway Act, reversed ; there being no com- 
plaint made before the Magistrate, as required by 
the Code of Criminal Procedure. Reg. v. Larkins 

4 Bom. Cr. 4 

6. . _ — Case referred from 

Civil Court. A Magistrate, F. P., has no jurisdic- 
tion without complaint to take up a case referred 
by the Civil Court to the District Magistrate and 
sent by him for trial. Reg. v. Dipchand Khushal 

4 Bom. Cr. 3G 

7. - Case referred 

without jurisdiction by Subordinate Magistrate. A 
Magistrate, F. P., has no power to take up, without 
complaint being made to him, a case referred to 
him by a Subordinate Magistrate which such 
Subordinate Magistrate had no power to refer. 
Reg. v. Bagu valad Owsari 4 Bom. Cr. 34 

Anonymous Case . . 7 Mad. Ap. 33 

8. Accused volunta- 

rily appearing. Where an accused person appears 
voluntarily before a Magistrate to answer a charge, 
the Tvant of a complaint on oath, necessary for the 
issuing of a summons or warrant (ss. 66 and 43, 
Criminal Procedure Code) becomes immaterial. 
Semble : A Magistrate taking a complaint and issu- 
ing a summons thereon acts not ministerially, but 
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NECESSARY PRELIMINARIES — contd. 

judicially. Conditions under which a Magistrate 
may proceed with an investigation or trial without 
a complaint upon oath considered, and cases hearing 
on the question reviewed and explained. Reg, v. 
Sad a Skibappa Punburang Guppa 

5 Bom. Or. 29 

9. — — _ — — - — .Charge of furnish- 

ing false information in land acquisition proceed- 
%ngs — Omission to refer to particular false statement 
on which accusation made — Penal Code ( Act XLV 
of I860), s. 177 — Land Acquisition Act (l of 1894), 
ss . 9 and 10. A Magistrate issued processes for the 
attendance of the accused on the complaint of the 
Land Acquisition Deputy Collector for having given 
false information within the terms of s. 177 of the 
Penal Code and s. 10 of the Land Acquisition Act 
in certain written statements that they had made 
to the Collecter. The complaint was that the 
written statements were false. The documents, 
however, contained more than one statement of 
fact. Neither in the complaint made by the Deputy 
Collector nor in his examination by the Magistrate 
was any reference made to any particular state- 
ment, made by either of the accused as being a 
false statement, nor had the Deputy Collector put 
in the written statements, upon which he desired 
to proceed either with his written complaint or at 
the time of his examination by the Magistrate. 
Eeld, that the complaint was bad, and the case 
should not be allowed to proceed in its present 
form. The Magistrate was bound to require from 
the complainant the written statements on which 
the proceedings were founded, and also to ascer- 
tain from him the particular statement or state- 
ments on which the accusation was made. Dxjega 
Das Rakhit v. Umesh Chaldea Sen 

I. L. R. 27 Calc. 985 

10. — — Illegal conviction 

and sentence— Memorandum sanctioning the prose- 
cution — Stamp Act, X of 1962, s. 3. Conviction 
and sentence under s. 8 of Act X of 1862 
(Stamp Act) reversed, as no complaint had been 
made to the trying Magistrate. A memorandum, 
under the signature of the Collector, sanctioning 
the prosecution, cannot be accepted in the place of 
a complaint, so as to authorize the issuing of a 
summons. Reg. v. Bai Divale . 5 Bom. Or. 48 

11. — Offence charged not proved, 

but different offence shown — Fresh complaint. 
Where a complaint laid beforea Magistrate, F.P., by 
certain Government employes, accused the prisoner 
of criminal breach of trust of their wages, but from 
the evidence adduced it appeared that the offence of 
which the prisoner was guilty was criminal breach 
of trust of Government money, it was held that the 
Magistrate, F. P., had power to frame a charge 
against and convict the prisoner of the latter 
offence without a fresh complaint being made to 
him, Reg- v. Dhondu Ramchandra 

5 Bom. Or. 100 
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12. Offence disclosed in course 

of proceedings not triable by Magistrate 
without complaint — Criminal Procedure Code , 
1872, s. 142. A complaint was made to a Magis- 
trate accusing a certain person of having taken or 
kept the wife of the complainant. In the course 
of the proceedings it appeared that the wife had 
committed bigamy (s. 494, Penal Code), The Magis- 
trate, without a further complaint, committed the 
woman alone for trial by the Court of Session. 
Held, that the Magistrate had acted within his juris* 
diction, s. 142 of the Code of Criminal Procedure 
being designed to prevent a Magistrate from enquir- 
ing without complaint into a case connected with 
marriage, but when a case is properly before the 
Magistrate, he may proceed against any person 
implicated. In the matter of Ujjala Bewa 

1?C. Ii. R. 523 

13. — Offence charged under par- 

ticular section of Penal Code — Power of 
Magistrate to apply any other section applicable. 
A Magistrate is not bound to adhere to any 
particular section of the law which may be men- 
tioned by a complainant, in his complaint but may 
apply any section which he thinks applicable to 
the case, so long as the parties are not mislead, 
and the proper precedure is observed. He may 
recall an order which he finds to be wrong, and 
substitute any other which he may think right 
under the law. Kalidass Bhtjttacharjee v. 
Mohendronath Chatterjee . 12 W, R. Cr. 40 

14. Case referred by Civil 

Court— Criminal Procedure Code, s, 263 — Power to 
refer. The various modes in which civil proceed- 
ings can be instituted under the Code of Criminal 
Procedure pointed out. Where a Civil Court makes 
over a case to a Magistrate for investigation, the 
Magistrate ought to examine the complainant and 
reduce the examination into writing, which should 
be signed by the Magistrate and the complainant. 
S. 273, Code of Criminal Procedure, only empowers 
a superior Magistrate to refer cases to a Subordinate 
Magistrate when the complaint is made to himself or 
before a police officer, but not cases where he him- 
self takes cognizance of an offence. Bhtjgoban 
Chtjnder Poddar v . Mohun Chunder Checker- 
butty .... 12 W. R. Cr. 49 

15. Case irregularly sent by 

Civil Court — Investigation without complaint— 
Civil Procedure Code , 1861, s . 68. Although 
a Civil Court acted irregularly in sending to the 
Magistrate for investigation a case of using or 
attempting to use false evidence when no suit was 
pending in that Court, yet as the Court hadgiyen 
its sanction to the prosecution of the offence 
Held, that it was in the competency of the 
Magistrate, under s. 68 of the Code of Criminal 
Procedure, even without a charge or complaint, 
to proceed to investigate, and, if necessary, to 
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commit for trial to the Sessions Court. Queen 
v. Dqoega Nath Roy . . 8W.E, Cr. 9 

18. Criminal Proce- 

dure Code , 1882 9 ss. 58 9 190 , 191 — Cognizance 
taken by a Magistrate under s. 190 , sub-s. ( 1 ), cl. (c) 
— -Jurisdiction of Magistrate to hold a preliminary 
enquiry not thereby ousted . Held, that the fact of a 
Magistrate having taken cognizance of a case under 
s. 190, sub-s. (1), cl. (c) of the Code of Criminal 
Procedure does not disqualify such Magistrate from 
holding a preliminary inquiry and committing the 
case to the ' Court' of Session. Queen- Empress v . 
Abdul Razzax Khan . I. L. R. 21 All. 109 

See Queen- Empress v. Felix. 

I. L. R. 22 Mad. 148 

and Jagat Chundra Mazumdar v. Queen- 
Empress . . . I. Zi. R. 28 Calc. 78 8 

8 C. W. N. 491 

17. Previous Enquiry— Criminal 

Procedure Code , 1872, s. 146 . The previous enquiry 
provided for by s. 146 before a complaint is taken 
up ought not to be made after the accused has 
been brought before the Court under a warrant. 
Ramkant Sircar v. Jadab Chunder Dass 

21 W R. Cr. 44 

18. — Authorization to proceed 

with ease — Form of Complaint , irregularity or 
defect in. A Court of Session is competent 
to proceed to the trial of t a prisoner brought 
before it upon a charge by a Magistrate 
authorised to make a commitment, though the 
complaint or authorization be contained 
only in a letter from the Judge of that 
Court to the Magistrate of the district, 
sent with the record of the case, notwithstanding an 
irregularity or defect of form in recording the com- 
plaint. The complaint or authorization of the 
Court before which, or against the authority of 
which, an offence mentioned in Ch. XI of the 
Oodejof Criminal Procedure is alleged to have been 
committed is a sufficient warrant for commence- 
ment of criminal proceedings. Queen v. Mahim 
Chandra ChucJcerbutty , 3 B. L. R. A. Cr. 67, over- 
ruled. Queen v . Naeayan Naik 

5 B. la. R. E. B. 660 

s. c. In the matter of Narayan Naik 

14 W. R. Cr. 84 

19. Extra-judicial knowledge 

of Magistrate — Criminal Procedure Code, 1861, 
s. 68 — Summons without complaint. The power 
which a Magistrate of a district, or a Magistrate in 
charge of a division of a district, has to issue a sum- 
mons without any complaint, is not affected by the 
circumstance that the offence with which the 
accused was charged came to the knowledge of the 
Magistrate otherwise than through a petition which 
was presented against the accused. Bisseshur 
roy v. Hurpersad Singh . 11 W. R. Cr. 1 
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^0. — Code of Criminal 

Procedure (Act V of 1898), s. 190(1) (c) — Jurisdiction 
of Magistrate. Where a Magistrate having lawful 
cognizance of an offence found it disclosed in the 
evidence that a certain other person not before the 
Court was concerned in the offence and thereupon 
issued process against him and tried him :• — Held, 
that the Magistrate did not act without jurisdiction, 
although he was not specially empowered to take 
cognizance under cl. (c), sub-s. (1) of s. 190, Code 
of Criminal Procedure. Charu Chandra Das v. 
Narendra Krishna Chakravarti 

4 C. W. N. 867 

21. Co-accused — Pun- 

ishment of some, if sufjicie?it ground for refusal to 
try others who did not appear at the first trial-^-Further 
enquiry — Code of Criminal Procedure ( Act V. of 
1898), ss. 190, 437. If several persons commit 
an offence, a Magistrate cannot consider the punish- 
ment of some of them to be sufficient in regard to 
others and refuse to summon the rest of the 
accused. A Magistrate having taken cognizance of 
an offence has jurisdiction to hold judicial pro- 
ceedings in respect of all persons who, the evidence 
discloses, are the offenders. Bishen Dayal Rai 
v. Chedi Khan . . . 4 C. W. N. 

22. Criminal Pro- 

cedure Code (Act V of 1898), ss. 190, 191 — Cogni- 
zance of a case taken upon an anonymous communi- 
cation — Transfer of case . Where a Magistrate 
took cognizance of a case on an anonymous commu- 
nication and the accused applied for a transfer 
on the ground that the case came within the 
provisions of cl. (c) of s. 190 of the Code of Criminal 
Procedure, the Court directed that the case be 
transfered to the file of another Magistrate for 
In the matter of Hari Narayan Biswas 

3 C. W. N. 65 

23. Act XXV of 

1861, s. 68— Private Information. A belief founded 
on private and anonymous information is not 
knowledge within the meaning of s. 68 of the Crimi- 
nal Procedure Code. In the matter Of Mohesh 
Chandra Banerjee. Queen v. Purna Chandra 
Banerjee. Queen v. Kali Sirkar 

4 B. L. R. Ap. 1 : 13 W. R. Cr. 1 

24. - - — — — Report of police 

Criminal Procedure Code (Act XXV of 1861), s. 
68 — Act X of 1872 , s. 142 — Knowledge — Report of 
police — Interference of High Court. S. 68 of the 
Criminal Procedure Code applies only to cases in 
which the private individual injured or aggrieved 
does not come forward to make a formal com- 
plaint. That section is intended for the purpose 
of enabling a Magistrate to take care that justice 
may be vindicated, notwithstanding that the 
persons individually aggrieved are unwilling or 
unable to prosecute ; and even in such cases 
the jurisdiction to arrest requires, for its founda 
tion, knowledge of the fact of an offence having 
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been committed, and that knowledge must be either 
personal or derived from testimony legally given. 
The report of the police, or any statement which 
falls short of an actual formal complaint, or of a 
statement made on oath, is not sufficient in law to 
give a Magistrate jurisdiction to issue his warrant. 
In this case, although the Magistrate had acted 
illegally before evidence was recorded, and had 
shown a want of discretion in some of the stages, the 
High Court refused to quash the Magistrate’s order 
directing the prisoners to be put upon their 
defence, on the ground that the order had been 
made by a competent officer after hearing evidence 
which was judicially received and recorded. In 
the matter of the 'petition of Surendra nath 
Roy. Queen v. Surendra Nath Roy 

5 B. L. B. 274 : 13 W. B. Cr. 27 


Power of Court 


to act on police report — Subordinate Magistrate- 
District Magistrate. A Subordinate Magistrate is 
competent to act on a police report, but it is not 
proper for a District Magistrate to pass an order 
directing proceedings to be taken on the police 
report unless he has withdrawn the whole matter 
from the Court of such Subordinate Magistrate. 
Moul Singh v. Mahabir Singh 4 C. W. N. 242 


Code of Crimi- 


nal Procedure ( Act V of 1898,) s. 190, cl. (c) — Pro- 
ceedings against one not originally accused without in- 
vestigation or evidence on acquittal of accused — Deputy 
Commissioner as Magistrate and Revenue Officer — 
Judicial and executive functions, distinction between — 
Magistrate, orders by, to his subordinate on judicial 
matters , validity of — High Court , power of, to revise 
such orders. On information received and police 
investigation, the Deputy Commissioner, as Magis- 
trate, instituted proceedings against the informant 
for having himself put opium in a parcel con- 
signed by rail by another and made him over to 
a Subordinate Magistrate for trial, and on the failure 
of the prosecution the Deputy Commissioner directed 
proceedings to be taken against the consignor. 
Held, that this order of the Deputy Commissioner 
against the consignor, without further information 
or investigation, was without jurisdiction. The 
Deputy Commissioner, who is also a Revenue Officer, 
did not act in his latter capacity as a mere complain- 
ant, but as a Magistrate acting under s. 190, cl. ( c ), 
Criminal Procedure Code, and as such his order 
is subject to revision by the High Court. Shahiram 
v. Queen-Empress . . .4C.W.I. 825 


Criminal Proce- 


dure Code {Act X of 1882), s. 191- — Cognizance of an 
offence on suspicion — Penal Code ( Act XLV of 1860), 
s. 211 — Police Report — False charge, prosecution for, 
without first enquiring into truth of original 
complaint A person having laid an inform- 
ation before the police, the police reported the case 
as false ; the informant then appeared before a 
Magistrate, asking that his ease might be investigat- 
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ed and his witnesses summoned. This application 
was refused, and the Magistrate, after perusing the 
police report, passed an order directing him to be 
prosecuted under s. 211 of the Penal Code. Held, 
that the application to the Magistrate was “ a com- 
plaint’ ’ within the meaning of s. 191 of the Criminal 
Procedure Code into which the Magistrate 
was bound to have enquired. A Magistrate may 
take cognizance under s. 191 of the Criminal 
Procedure Code of an offence brought to his notice 
by a police report which affords ground for a sus- 
picion that an offence has been committed ; but [as 
matter of sound judicial discretion, a Magistrate 
should not so proceed and direct that the person 
suspected be tried until some person aggrieved has 
complained, or until he has before him a police 
report on the subject based on an investigation 
directed to the offence to be tried, and in cases of 
alleged false charges, until it is clear that the original 
charge has been either heard and dismissed or 
abandoned. And before the order to prosecute 
for the false charge is made, the person who mad© 
the original charge should be offered an opportunity 
of supporting it or abandoning it. Queen- 
Empress v. Sham Lall . I. L. K. 14 Calc. 707 

28. , Criminal Proce- 

dure Code, ss . 4, 630, and 837 —Third class Magistrate 
talcing cognizance of case on receipt of a yadast from 
a Revenue Officer and convicting accused without 
examining complainant. A Revenue Officer sent a 
yadast to a third class Magistrate charging a certain 
person with having disobeyed a summons issued 
by the Revenue Officer. The third class Magistrate 
thereupon tried and convicted the accused 
under s. 174 of the Penal Code. The District 
Magistrate referred the case on the ground that 
the conviction was bad under s. 530 (k) of the Code 
of Criminal Procedure. Held, that, as the yadast 
amounted to a complaint within the meaning of s, 
4, although the complaint was not examined on oath 
as required by s. 200, the conviction was not illegal. 
Queen- Empress v. Monu . I. L. It. 11 Mad. 443 


Criminal Proce- 


dure Code, ss. 4, 198, and 200 — Charge of Defamation 
not made in complaint, but added in subsequent 
examination. A charge of defamation not con- 
tained in the complaint presented to the Magistrate, 
but added subsequently by the Magistrate upon 
statements made by the complainant in his exami- 
nation under s. 200 of the Criminal Procedure 
Code, whether of his own accord or in consequence 
of suggestions from the Magistrate, is not a legal 
“ complaint ” made by an aggrieved person within 
the meaning of ss. 4 (a) and 198, so as to enable 
the Magistrate to take cognizance of the offence, 
Queen-Empress v. Kattu, I. L.R. 5 All. 233, referred 
to. Queen-Empress v. Deokinandan 

I. L. B. 10 AIL 39' 

30, — Criminal Proce- 

dure Code , 1882, ss. 203 , 248 — Who may institute com- 
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plaint. As a general rule, any person having 
knowledge of the commission of an offence may 
set the law in motion by a complaint, even though 
he is not personally interested or affected by the 
offence. The exceptions to this rule, of which ss. 
195 and 398 of the Criminal Procedure Code are 
examples, are exceptions created by statute. 
There is nothing in the Code showing an intention 
to confine prosecutions to the persons directly 
injured. In re Ganesh Nabayan Sathe 

I. L. R. 13 Bom. 600 

' 3l. : — — — . Criminal Prace - • 

dure Code, 1882, .s. 191 ( c ) — Criminal Procedure Code 
(Act X of 1872), s. 140 (c) — By whom a complaint of 
mi offence may he made . The complaint upon which, 
under s. 191 (c) of the Code of Criminal Procedure, j 
a Magistrate may take cognizance of an offence 1 
may be made by any member of the public ac- j 
quain ted with the facts of the case, not necessarily I 
by the person aggrieved by the offence to which the j 
complaint relates. In re Ganesh N array an Sathe, j 
J. L. R. 13 Bom . 600, followed. Farzand Ali 
v. Hanuman Prasad . I. L. R. 18 All. 465 

32. Criminal Proce- 

dure Code, s. 198 — Defamation of a Wife — Complaint 
by Husband. When a married woman is defamed 
by the imputation of unchastity, her husband is a 
person aggrieved, upon whose complaint the Magis- 
trate may take cognizance of a complaint under 
Criminal Procedure Code, s. 398. Chellam Naidtj 
v. Ramasami . . I. Ii. R. 14 Mad. 379 

Deputy Legal Remembrancer v. Sauna ! 
Kaemi . . I. Xi. R. 26 Cale. 336 j 

38. Criminal trespass j 

— Mischief — By whom complaint of offence maybe j 
made — Penal Code, ss. 426 and 441. The words 
' 44 any person in possession” in s. 441 of the Penal 
Code do not mean only 4 1 a complainant in posses- j 
sion.” Certain persons were prosecuted under ss. 
426 and 447 of the Penal Code (Act XLV of 1860) 
for committing mischief and criminal trespass by 
entering upon a certain field which was in the 
possession of the 4 complainant’s tenants and 
destroying the seed sown therein. The defence 
raised was an alibi ; it was also contended on 
behalf of the accused that the field belonged to one 
of them, and that the complainant had no title 
whatever to it. The Magistrate who tried the 
case declined to go into the question of title ; 
he found that the complainant’s tenants were 
in possession of the field; and disbeliving the 
evidence of alibi, he convicted the accused and 
sentenced them to fine. On application in revision 
to the High Court, it was urged ( inter alia) that 
the complainant, not being the person in possession, 
could not legally institute the criminal proceedings, 
and that, therefore, the conviction was bad. Held, 
that looking to the nature of the false defence set up 
by the accused, this was not a case for interference 
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in revision, as to do so would encourage perjury. 
Held, also, that the words 4 4 any person in posses- 
sion ” in s. 441 of the Penal Code do not mean only 
a “complainant in possession,” there being no 
authority for taking the offences of mischief and cri- 
minal trespass out of the general rule which allows 
any person to complain of a criminal act. Queen 
v. Kalinath Nag Chowdhry, 9 IF. R. Or. 1, Chandi 
Persad v. Evans, I. L. R. 22 Calc. 123, Iswar 
Chandra Karmakar v. Sital Das Mitter, 8 B. L. R. 
Ap. 62, and In re Ganesh Narayan Sathe , I. L. 
R. 13 Bom . 590, referred to. Queen-Empress 
v. Kesha vlal Jeykeishna 

I. L. R. 21 Bom. 536 

34. _ — . — — * . Power of Magis- 

trate to issue warrant or entertain case — Criminal 
Procedure Code, 1869 , s. 66 (a) and ss. 68 and 155 . 
In cases in which the police cannot arrest without a 
warrant, a warrant cannot be legally issued by a 
Magistrate except on a complaint made upon oath 
(or under the provisions of s, 68), whether the 
Magistrate issuing the warrant is authorized to 
entertain cases either on complaint preferred 
directly to himself or on the report of the police 
officer, under s. 66 (a) of the Criminal Procedure 
Code or not. The report of a police officer 
referred to in the above section means, not any 
communication made by a police officer, but the 
formal report drawn up under s. 155 of the 
Criminal Procedure Code, in cases in which the police 
may arrest without warrant. Reg. v, Jafar Ali 

8 Bom. Or. 113 

85. Petition of thii 

Criminal Procedure Code, 1872, s. 
irate entertaining petition by third party . Cer- 
tain parties having complained in the Magistrate’s 
Court of assault or ill-usage by order of one whom 
they called their zamindar, with a 
to making them pay enhanced rent, both com- 
plainants and accused were absent when the 
case was called on for hearing. As the Magistrate 
was about to dismiss the complaint, a third party 
appeared and alleged that the complaint had been 
made with the connivance of the accused for 
the purpose of fabricating evidence of his right 
or title to the mouzah where the complainants 
lived. Thereupon the Magistrate compelled the 
complainants to appear, took down the evidence of 
some of them, received a counter- complaint from 
the third party above mentioned, and con 
the complainants under the Penal Code, s. 193, 
and sentenced them to imprisonment. Held, that 
the Magistrate ought not to have entertained the 
third party’s petition, or compelled the complain- 
ants to go on with their case : and that, under the 
circumstances, the evidence given was not judicial 
evidence. In the matter of the petition of Dukhun 
Pahan . . . . 24 W. R. Cr„ 32 

36. — Omission to examine com- 

plainant. The Deputy Magistrate was held to 
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have been wrong in summoning the parties charged 
before examining the complainant. Rtjjub 
Mtindle v. Lochun Muddle 

W. R. 1S64 Cr. 78 

37. — — — — — — — — ~ Omission to tahe 

sworn Examination of the Complainant — Complain- 
ant merely called upon to attest complaint in 
writing— Criminal Procedure Code (1882), s. 200. 
It is not a sufficient compliance with the provisions 
of s. 200 of the Code of Criminal Procedure where 
a complainant, who has presented a written com- 
plaint, is merely called upon to attest the com- 
plaint on oath, no separate sworn statement of the 
complainant being recorded by or under the orders 
of the Magistrate to whom the complaint is 

resented. Queen-Empress v. Murphy , I. L. B. 

All 666, distinguished. Kesri v. Mtjhammad 
Rakhsh . . . . I. L. R. 18 AH. 221 

88. Omission of 

Examination of Complainant on oath — Dismissal of 
complaint — Criminal Procedure Code ( Act X of 1882), 
ss. 197 , 200, 202, 208 — Complaint against a public 
servant. Upon receipt of a petition of complaint 
It is the duty of a Magistrate, as directed by s. 200 
of the Criminal Procedure Code (Act X of 1882), 
to examine the complainant on oath. Until he has 
done so, it is not competent for him to dismiss 
the complaint under s. 203 of the Code. It is an 
irregular proceeding on the part of a Magistrate, 
in place of examining the complainant on oath, 
to call on the person complained against to submit 
a report as to the truth or otherwise of the allega- 
tions made against him. If an investigation 
Into the subject-matter of the complaint is 
considered necessary, it should be conducted 
according to the provisions of s. 202, either 
by the Magistrate himself or by some properly 
qualified officer. A complaint against a public 
servant such as uhe Chairman of a Municipality 
must be dealt -with in exactly the same manner 
as any other complaint, and the consideration 
of the question as to the applicability of s. 197 of 
the Criminal Procedure Code to the case should be 
postponed until after the complainant has been exa- 
mined on oath in accordance with the law. Satya 
Charan Ghose v. Chairman, Utterpara Muni- 
cipality . . . . 8C. W. N. 17 

30. _ — — — — r — — Necessity for 

Examination of Complainant — Dismissal of complaint 
— Order for judicial inquiry or report without examin- 
ing complainant, legality of — Penal Code (Act XLV 
of 1860), s. 211 — Code oflCriminal Procedure ( Act V 
of 1898), ss. 202, 203 and 476 . Where a Magis- 
trate, after having examined the complainant 
and without hearing his witnesses or dismissing 
the complaint, ordered the complainant to he 
prosecuted under s. 21 X of the Penal Code i—Held, 
that the Magistrate’s order was without juris- 
diction. Where a complainant, whose com- 
plaint had been reported false by the police. 


COMPLAINT — contd. 

1. INSTITUTION OF COMPLAINT AND 
NECESSARY PRELIMINARIES — c ontd. 

complained to the Magistrate and asked him to try 
the complaint, and the Magistrate did not examine 
the complainant himself, but made over the case to 
a Subordinate Magistrate for judicial enquiry or 
report : — Held, that the Magistrate had no authority 
for this procedure. A complainant must be 
examined by the Magistrate who receives 
the complaint, or by some Magistrate to 
whom he has transferred the case. 'When a 
complainant has been examined, he is entitled to 
have the person accused brought before the Magis- 
trate, and it is only when the Magistrate has reason 
not to believe the truth of the complaint from his 
examination that this can properly be refused and 
an investigation held. Mahadeo Singh v. Queen- 
Empress . . . I. L. R. 27 Calc. 921 

40. . Bigamy — Criminal Procedure 

Code, s. 198— Penal Code (Ad XLV of I860), 
s. 495 — Prosecution started at the, \ instance of the 
second husband's brother — “Person aggrieved 
Held, that, in respect of a prosecution for bigamy, 
the brother of the second (bigamous) husband 
of the accused was not a “ person aggri- 
eved ” within the meaning of s. 198 of the Code 
of Criminal Procedure. Queen-Empress v. Bai 
Bukshmoni , I. L. B. 10 Bom. 340, followed. 
Emperor v. Imtlazan (1902) 

I. L. R. 25 All. 132 

41. — — Criminal Proce- 

dure Code, s . 198 — Act XLV of 1860 (Indian Penal 
Code), ss. 494 and 498 — Jurisdiction. The husband of 
a woman who had left him laid a complaint before a 
Magistrate, alleging facts which seemed to constitute 
the offence provided for by s. 498 of the Indian Penal 
Code. In the course of the enquiry consequent 
upon this complaint, it appeared that an offence 
falling under s. 494 of the Code had been committed, 
and the Magistrate accordingly made an order of 
commitment under s. 494 of the Code. Held , 
that such commitment was not illegal. It was not 
necessary that the complainant should specify pre- 
cisely the section under which the person complained 
against should he charged, and he had laid before 
the Magistrate matter "which, if proved, would be 
sufficient to warrant a commitment under s. 494. 
In the matter of TJjjala Bewa, 1 C. L. B. 523 , 
approved. Emperor v. Alli (1902) 

I. L.R. 25 All. 200 

42. “ Complaint "—Criminal Proce- 

dure Code (Act V of 1898), ss. 4, cl (h), 190 , cl (c ) — 
Proceedings instituted on Magistrate's responsibility. 
Where, in a petition presented to a Magistrate, 
a person alleged that he had been taken to a 
certain place and there made to sign a paper, 
but also expressly stated that he did not 
wish to prosecute : Held, that there was no com- 
plaint within the terms of the definition in s. 4, 
cl. (h), of the Criminal Procedure Code, and that 
no process could be issued upon the petition. 
Proceedings taken upon such a petition cannot b© 
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justified as having been instituted by the Magis- 
trate on his own responsibility under s. 190, cl. (c), 
of the Code of Criminal Procedure. Bhaman 
Singh v . Haluman Mandal (1902) 

6 C. w. N. 020 

48. Court of Wards — Petition to 

Collector against subordinate officer of Courts of Wards 
• — Dismissal of 'petition — Witnesses, opportunity to 
call — Sanction to prosecute — False Charge — Penal 
Code ( Act XLV of I860), s. 211 — Code of Criminal 
Procedure ( Act V of 1898), ss. I ( h ) and 195. A 
petition to the Collector, as the superior officer of 
the Court of Wards, directed against one of his 
official inferiors, a subordinate officer of the Court 
of Wards eutchery, asking the Collector, as the 
head of the department, to redress the grievances 
of the petitioner, is not a “complaint 55 within s. 4, cl. 
(h), of the Code of Criminal Procedure. Where, on 
such a petition being presented, the Collector saw 
the petitioner and got him to repeat the statement 
made in the petition on oath, and, dealing with it 
judicially as if it were a complaint, dismissed it 
without giving the petitioner an opportunity of 
calling his witnesses, and ordered his prosecution 
under s. 211 of the Penal Code : Held, that the order 
for the prosecution of the petitioner under s. 211 of 
the Penal Code should be set aside, as the Collector 
was not justified in arbitrarily turning a depart- 
mental complaint into a criminal complaint, and 
that, if he had been justified in taking the course 
that he did, he should have given the petitioner 
an opportunity of calling his witnesses and proving 
his allegations. Jagobundhoq Karmakar v. 
Emperor (1902) . I. L. R. 30 Calc. 415 

44, — Befamatio n— Indian Penal 

Code (Act XLV of 1860), s. 500 — Defamation — 
Criminal Procedure Code (Act V of 1898), s. 198 — 
Person aggrieved— Defamation of subordinate officers 
of Municipality —Complaint by President — 
Maintainability . A newspaper published articles 
which, for the purposes of the point of law to be 
determined, were assumed to be defamatory. These 
related to the conduct of certain subordinate officers 
of the Madras Municipal Commission. A complaint 
was lodged by the President of the Commission in 
respect of the alleged defamation, it being contended 
on behalf of the complainant that, inasmuch as, by 
the Madras Municipal Act, the President is responsible 
for the efficient discharge of their duties by his 
subordinate officers, his conduct and administration 
had been impugned by the articles. Held, that, 
assuming for the purposes of the question under 
consideration that the statements complained of 
were, defamatory of the subordinate officers of the 
Municipal Health Department, they were not 
defamatory of the complainant ; and that the com- 
plainant was not a ‘ c person aggrieved ’ 5 within the 
meaning of s. 198 of the" Code “of Criminal 
Procedure. Beauchamp v . Moore (1902) 

I. L. R. 26 Mad, 43 


COMPLAINT — contd. - 
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NECESSARY PRELIMINARIES — contd. ■ 

45. Duty of Magistrate — Criminal 

Procedure Code (Act V of 1898), ss. 190(c), 191 — 
Cognizance of offence on personal knowledge or infor- 
mation — Trial of case by same Magistrate — Proce- 
dure. When a Magistrate takes cognizance of a 
case under el. (c) of s. 190, Criminal Procedure 
Code, he is bound to take further proceedings 
under s. 191, Criminal Procedure Code ; and his 
omission to do so renders his proceedings illegal. 
In the matter of Akbar Momin (1901) 

6C.W. N. 202 

46, — — - — - — Criminal Proce- 

dure Code (Act V of 1898), s. 203 — Magistrate 
having power to receive complaint, jurisdiction of , to 
finally dispose of the same-— District Magistrate, 
jurisdiction of, to issue process. A Magistrate having 
power to receive a complaint has power to deal with 
it finally, and it is his duty to do so, and a District 
Magistrate has no pow T er to pass an order for the 
issue of process upon the accused unless he first 
removes the case to his own file. Mrinal Kanti 
Ghose v. Emperor (1902) . 8 C. W. N, 848 

47. — Police officer — Complaint to 

police— Report by police — Case ordered to be entered 
as true by Magistrate — Judicial enquiry — Right of 
complainant to be examined and to have his case 
tried — Criminal Procedure Code (Act V of 1898), ss. 
173, 200 and 202 . The complainant lodged infor- 
mation with the police, charging certain persons 
with assault and with forcibly carrying off grain. 
The complaint was investigated and a report made 
to the Sub-divisional Officer, who ordered the case 
to be entered as true, recording the offence under 
s. 147 of the Penal Code. He, however, declined to 
order a judicial enquiry, because in his opinion 
there was no chance of a conviction. The District 
Magistrate subsequently, on an application by the 
complainant, ordered a judicial enquiry by a Subor- 
dinate Magistrate, but on receipt of his report he 
declined to interfere in the matter. Held, that the 
complainant was entitled to be examined under s. 
200 of the Criminal Procedure Code ; and that, as 
his complaint had already been recorded as true, 
he was entitled to process against the accused and 
for the attendance of his witnesses. Kijldip Sahai 
v. Budhan Mahton ( .1901) I. L. R. 20 Calc, 410 

48, __ — — Criminal Proce- 

dure Code (Act V of 1898), ss. 4 (h), 250- — Report of 
police officer — Complaint by a police officer in a non - 
cognizable case — False complaint — Compensation. 
There is no section in the Criminal Procedure 
Code, 1898, which empowers a police officer to 
make, of his own motion, any report to a 
Magistrate in a non-cognizable case ; hence where 
he files a formal complaint in such a case, he 
cannot be said to 4 make a report, 5 and his com- 
plaint falls within the definition of e complaint 5 in 
s. 4 (h) of the Criminal Procedure Code, 1898. 
Where a police officer appears before a Magistrate 
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offence, which is found to be false, the Magistrate 
can order him, under s. 250 of the Criminal Proce- 
dure Code, to pay compensation to the accused. 
King- Emperor v. Sad a (1901) 

I. Ii, B, 20 Bom. 150 

40, Bioting — Criminal Procedure 

Code ( Act V of 1890), ss. 190 , 528 — Cognizance of 
offence against persons accused but not sent up for trial 
— Refusal by trying Magistrate to issue processes 
against stick accused persons — Transfer by District 
Magistrate of case — Warrants , issue of, against 
accused not sent up— Pending case — Jurisdiction. 
Where several persons were accused of rioting, 
and only one of the accused was sent up by the 
police and convicted of the offence, and the trying 
Magistrate, on application made for summoning 
the others, refused to summon them, and the 
District Magistrate transferred the case to his 
town file and directed the issue of warrants against 
the accused^ persons originally charged but not 
sent up for trial : Held, that the order of the trying 
Magistrate, refusing to summon the other accused 
persons, did not finally dispose of the case so as to 
remove it from his file altogether ; and that the 
District Magistrate had ample jurisdiction to trans- 
fer the ease to his own file under s. 528 of the 
Criminal Procedure Code. Nuhheda Singh v. Ripu 
Mardan Singh , 4 C. W. N. 239, referred to 
and followed. Held , also, that, even if the ease be 
treated as not pending in the Court of the trying 
Magistrate at the date of his order refusing to sum- 
mon the other accused persons, the District Magis- 
trate had jurisdiction to take cognizance of the case 
as against the other accused persons under s. 190 
of the Code. A yen Mahmad Akand v. King - 
Emperor (1901) . . 5 C. W. NT. 488 


50.- 


- Prosecution , com- 


- X VVVIVj 

mencement of. Hell, that a prosecution commences, 
when a complaint is made. It is not necessary, 
in order to maintain an action for malicious prose- 
cution, that the charge was acted upon by the 
Magistrate ; it is enough if the charge was made 
to the Magistrate with a view of inducing him to 
entertain it. Ahmmedbhai v. FramjiEdulji ( 1904 ) 
I. L. B. 28 Bom. 220 

61* — ~ — — — _ Petition — False 

charge —Police- Magistrate — Order to show cause 
without examination of complainant and dis- 
posal of complaint — -Reference— -‘•Inquiry — ■ Criminal 
Procedure Code ( Act V of 1898), ss. 4 (h), 200 
to 203— Penal Code { Act XLV of I860), s. 211. 
J laid a charge at the thana against two persons, 
under s. 436 of the Penal Code, which the police 
after investigation reported as false. He thereupon 
filed a petition before the Sub- divisional Magistrate 
impugning the correctness of the police report, and 
uravinfir that the. TiArKrmc! an/inca/l 
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day required him to show cause why he should 
not be prosecuted under s. 211 of the Penal Code. 
He afterwards referred the case for inquiry and 
report to a Sub -Deputy Magistrate with second 
class powers, who after examining the complainant 
and his witness reported the charge to be 
maliciously false. The Sub -divisional Magistrate 
then heard </’ s pleaders, and agreeing with the 
report passed an order directing his prosecution. 
Held, that the petition to the Sub -divisional 
Magistrate was a “ complaint 55 within s. 4 (h) 
of the Criminal Procedure Code. Held, further, that 
according to the current of decisions of the Court, 
when a person institutes before the police criminal 
proceedings found on enquiry to be false, before he 
can be prosecuted under s. 211 of the Penal Code, 
he must first have an opportunity of proving 
his case, that if he impugnes the correctness of the 
police inquiry by a petition, he is entitled 
to have the persons complained against tried on 
the charge, or else his statement must be recorded 
on oath and his complaint dismissed under s. 203 
of the Criminal Procedure Code ; and that the order 
of the Magistrate in the cxse was therefore bad. 
In the matter of Chuhradhar Potti , 8 C. L. R. 289 , 
Queen- Empress v. Sham Lall, I. L. R. 14 Calc. 
707, Mahadeo Singh v. Queen -Empress, I. L R. 27 
Calc. 921, Gunamony Sapui v. Queen- Empress, 
3 C. W. N. 758, Budh Nath Mahato v. Empress, 4 
C . W. N. 305, In re Sahiram Ar gar walla, 5 G. W. N. 
254, Dusarath Singh v. Emperor, unreported, Civ 
Rev. No. 2773, dated 14th August 1903, followed, 
but the propriety of this procedure laid down in 
these cases discussed. Ramasami v. Queen- Empress, 
I. L. R. 7 Mad. 292 , Imperairix v. Jijibhai Go'bind, 
I. L. R. 22 Bom. 596 , Queeen- Empress v. Roghu 
Tewari , I. L. R. 15 All . 336 , referred to. Jggen- 
dra Nath Mookerjee v. Emperor (1906) 

I. L, B. S3 Calc. I 
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Case originating with Dis- 


trict Magistrate — Criminal Procedure Code, 1861, 
s. 68.' A case originating with a Magistrate of the 
District must, under s. 68 of the Code of Criminal 
Procedure, be disposed of by the Magistrate 
himself, and cannot be referred to Subordinate 
Magistrate. Queen v. Hossein Manjee 

9 W. B. Or* 70 

In the matter of the petition of Dhunput Singh 
19 W. B. Cr. 30 

• — ; Irregularity in recording 

Complaint — Complaint not reduced to writing — 
ActX of 1872, ss. 144, 44 and 28(3 — Criminal Proce- 
dure Code [Act XXV of 1861), ss. 66, 273, 426, 
and 439- — Irregularity in commencing proceedings. 
Under s. 66 of the Code of Criminal Procedure, the 
examination of the prosecutor should be reduced 
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to writing, and signed by him. When a com- 
plaint is made before a Magistrate, but not reduced 
to writing, he cannot, under s. 273 of the Code of 
Criminal Procedure, refer the case to a Deputy 
Magistrate for trial. Ss. 426 and 439 do not apply 
to a case where the prosecution is not commenced 
by a complaint, as directed in the Code. A con- 
viction with such irregularity cannot stand good, 
merely because the amount of punishment would 
have been the same if proper proceedings had been 
instituted. Queen v. Mahim Chandra Chucker- 
b ^ty . . . 3B,L, R. A. Cr. 67 

— — — - Complaint not 

reduced to writing or signed. On receipt of a peti- 
tion from the complainant, the Magistrate, without 
examining him, and reducing his examination into 
•writing and obtaining his signature thereto, or ap- 
pending his own signature as Magistrate, referred 
the petition to a Deputy Magistrate for trial. The 
Deputy Magistrate tried and convicted the accused. 
On a reference from the Sessions Judge, on the 
ground that the proceedings were irregular under 
s. 66, Act XXV of 1861, and that therefore the 
•order of the Deputy Magistrate was without juris- 
diction : — Held , that the petition was sufficient, and 
that the Magistrate was justified in making over the 
petition to a Deputy Magistrate who had the full 
powers of a Magistrate for enquiry and trial. Queen 
■ v , Umeschandba Ci-iowdry 

5 B. Xi. R. 160 : 14 W. R. Cr. 1 


7T Non-compliance 

with provisions of Code. A Magistrate of a district, 
before whom a complaint had been made, without 
complying with the provisions of s. 66, Act XXV 
of 1861, sent the petition to be disposed of by a 
Deputy Magistrate ; and when the Deputy Magis- 
trate had proceeded to some extent with the case, 
the Magistrate took it up and tried it himself. 
Held f that non-compliance with the provisions of s. 
bb made the subsequent proceedings void. Queen 
■v. Girish Chandra Ghose 


5. 


7 B. B. R. 513 : 16 W. R. Cr. 40 

Non-compliance 


, xv wi-LUfaijoiurice 

with piomsions of Code — Criminal Procedure Code 
(Act Ail of 1861), ss. 66, 67 — Act VIII oi 
1869 s u to (b)—Act X of 1872, ss. 141, 147 a °d 
49 A Magistrate oi a district, before whom a com- 
plaint has been made without complying with the 
provisions of s. 66 of Act XXV of 1861, sent the peti - 
tion i to be disposed of by a Deputy Magistrate not 
authorized to receive complaints without reference 
from the District Magistrate who tried and convict- 
ed the offender. Held, per Kemp, J., that non-com- 
Wlt “ the provisions of s. 66 of Act XXV 
oi 1861 made the subsequent proceedings void. 
Held, per Ainslie, J., that the order sending the 
petition to the Deputy Magistrate for disposal gave 
the latter officer power to receive the compkint 
under s. 66 (6) of Act VIII of 1869, and that the 
subsequent proceedings therefore were valid. In 
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the matter of Iswae Chuhdee Koer v. Umesh 
Ghtoder, Pal . . . 8 B. L. K. 19 


6. 


Omission to ex- 


amine complaint— Act XXV of 1861, ss. 66 and 
273 — Act X of 1872, ss. 144 and 44 — Reference 
by District Magistrate to Subordinate Magistrate. A 
District Magistrate is not bound on receipt of 
a complaint, to examine the complainant under s. 66 
of Act XXV of 1861 before referring the complaint to 
a Subordinate Magistrate for disposal. The exami- 
nation of the complainant by the Magistrate to 
whom the case had been referred is sufficient. 
Queen v. Haru . 9B. L. R. F. B. 146 

s. c. Bhugobut Churn Sein v. Siam Ali. In re 
Ram Chunder Ghuttuck, and In re Haru 

18 W. R. Cr. 18 


7. Reference to Sub- 

ordinate Magistrate before reducing examination of 
complainant to writing — Criminal Procedure Code , 
1861, s. 66. The Magistrate of the district, on a 
complaint being presented to him, has no power to 
refer the petition to a Subordinate Magistrate for 
trial until he has himself reduced the examination of 
the petitioner into writing, in accordance with the 
provisions of s. 66 of the Criminal Procedure Code. 
Queen v. Bhikaree . . . 4 RT. W. 88 


8. — Code of Criminal 

Procedure [Act V of 1898), ss. 202 , 203, 476 — 
Dismissal of Complaint — Judicial enquiry — Exa- 
mination of complainant, ‘whether necessary — 
Reference to an enquiry by a Subordinate Magis- 
trate of second class powers in a case triable by a 
Court of Sessions — Jurisdiction of such Magistrate 
— Order for prosecution for false complaint. A 
complainant appeared before a District Magistrate 
and charged certain persons with offences triable 
only by a Court of Sessions and asked for a judicial 
enquiry into his complaint, and the Magistrate, 
without himself examining the complainant, made 
over the case to a Subordinate Magistrate of 
second class powers for holding the enquiry, and 
the latter having reported the case to be false, the 
District Magistrate sanctioned the prosecution of 
the complainant for an offence under s. 211, Penal 
Code. Held, that the Subordinate Magistrate 
exercising second-class powers had no jurisdiction 
to deal with the offence triable only by a Court 
of Sessions, and that the enquiry ought not to 
have been directed to be made by him. That the 
District Magistrate, to whom the complaint was 
made, was alone competent to deal with it, and 
that he could not make it over for enquiry to any 
Subordinate Magistrate without having previously 
himself examined the complainant. That the 
enquiry ordered could neither be regarded as one 
under s. 202 of the Code of Criminal Procedure nor 
could the proceedings he regarded as held under s. 
20 of the Code, and that the order for the prose- 
cution of the complainant was, therefore, not 
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made according to law. Budhnath Mahato v. 

Empress . . .4 0. W. IN , 805 


Beferen.ee for enquiry and 


report — Criminal Procedure Code, ss. 4 , 202 , 350. 
A 'Magistrate, upon complaint made, having issued 
process and examined witnesses in support of com- 
plaint, ceased to exercise jurisdiction. His suc- 
cessor on taking up the case, referred the complaint 
to the police for enquiry and report, and upon 
receipt of the report discharged the accused. Held , 
that this procedure was illegal. A reference under 
s. 202 of the Code of Criminal Procedure cannot be 
made after evidence has been taken for the com- 
plainant and process issued. Sadagopchharyar v. 
Ragavacharyar . I. L. 9 Mad. 282 


Reference 


Police Officer — Examination of complainant. It is 
not proper course for a Magistrate, when a complaint 
is made before him of an offence of which he can 
take cognizance, to refer the complaint to a police 
officer. He is bound to receive the complaint, and, 
after examining the complainant, to proceed accord - 
mg to law. In re Jankidas Guru Sitaram 

I.L.R.12 Bom, 161 


Criminal Proce- 


dure Code (1882), s. 202 — • Reference of cases by 
Magistrate to the police for enquiry. A Magistrate 
can send a case for enquiry by the police under 
Criminal Procedure Code, s. 202, only when for 
reasons stated by him he distrusts the truth of the 
complaint. In cases where the accused is a mem- 
ber of the police force, it is generally better 
that the inquiry should be prosecuted by a Magis- 
trate. Queer- Empress v. Kanappa Pellax 

I. E. R. 20 Mad. 887 


Magistrate- 


Co 7 wplaini to Magistrate in charge of the sadar- 
Reference of complaint to another Magistrate for en- 
quiry and report— J urisdiction of latter to direct prose- 
cution of the complainant before dismissal of the 
Complaint — “ Judicial proceedings 99 — Criminal 
Procedure Code (Act. V of 1898), ss. 4 (m) and 470. 
Where a complaint was lodged before the Senior 
Deputy Magistrate in charge of the sadar , who re- 
ferred it to a Junior Deputy Magistrate “for 
inquiry and report, 55 and the latter, after taking 
evidence, drew up a proceeding under s. 476 
against the complainant, and submitted a report 
to the former Magistrate, upon which he dismissed 
the complaint the next day : — Held, that the pro- 
ceeding before the Junior Deputy Magistrate was 
a “ judicial -proceeding 55 within s. 4 (m), and 
that he had jurisdiction under s. 476 of the Cri- 
minal Procedure Code to direct the prosecution of 
the complainant for an offence under s. 211 of 
the Penal Code committed before' him. Kanchan 


COMPLAINT — contd. 

3. WITHDRAWAL OF COMPLAINT AND OBLI- 
GATION OF MAGISTRATE TO HEAR IT. 


Withdrawal of Complaint- 


Act XXV of 1861, s. 270— Act X of 1872, s. 210. 
Offences punishable under the Penal Code with 
more than six months’ imprisonment are not 
triable under Ch. XV of the Code of Criminal 
Procedure, and consequently do not fall w ithin the 
provisions of s. 271 of that Code. Anonymous 
Case . 4 B. L. R. P. B. 41 : 12 W. R. Cr. 59 


Criminal Proce- 


dure Code, 1872, s. 210 — Penal Code, s. 352 — Crimi- 
nal force — Hurt. Complainant alleged that lie had 
been seized by the hands and legs, thrown to the 
ground, slapped, thumped, and slippered on the 
chests by three persons, one of whom gave a knife to 
another with directions to -stab complainant. Held * 
that the complaint disclosed a ease of hurt, and 
that s. 210 of the Code of Criminal Procedure, 
1872, did not justify the Magistrate allowing the 
complaint to be withdrawn. Sambasivanna v. 
Bhogappa . . I. Ii. R. 5 Mad. 378 


3 . 


Criminal Proce- 


dure Code , 1898 , s. 248 — “Complainant." A com- 
plaint having been made to the police, the latter 
caused charges to be preferred under ss. 143 and 
504 of the Indian Penal Code against certain 
accused. The person who had complained to the 
police subsequently filed a petition praying the 
Second-class Magistrate to withdraw the charges 
under s. 248 of the Code of Criminal Procedure, 
The Magistrate permitted the withdrawal and 
directed the accused to be set at liberty. Held , 
that the order was bad, there being no “ complain- 
ant ” in the case, and that consequently the 
Magistrate, in purporting to act under s. 248, 
had exceeded his powers. Queen- Empress v. 
Chenchhaya . I. L. R. 23 Mad. 626 


Withdrawal for 


want of prosecution — Criminal Procedure Code » 
1861, Oh, XIV. Cases instituted and tried under 
Ch. XIV of the Criminal Procedure Code cannot 
be struck off the file at the request of the complain- 
ant, or for the want of prosecution on his part. The 
Magistrate must proceed in such cases in the manner 
prescribed by the Chapter, notwithstanding the com- 
plainant may desire to withdraw his complaint. 
Queen v. Jugroop Ugrabee . 3 IN. W. 341 

5. Effect of with m 

drnwal — Acquitted. The withdrawal of a complaint 
by the complainant operates as an aquittal, and the 
High Court has no authority to entertain the 
matter at all, except upon an application duly 
made with sanction of the Government. Luchx 
Behara v. Nityanund Doss . 19 W, E, Cr. 55 


Objection of Magistrate to 


hear Complaint — Comnmicement of 
A prosecution commences when a complaint is 
made, the reception of the complaint being a stage 
of the judicial proceedings towards conviction. 
Empress v. Lakshman Sakharam 

( I. L.R. 2 Bom. 481 
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CJOMPXiA I TST—contd. 

3. withdrawal of complaint and obll 

GATION OF MAGISTRATE TO HEAR XT— 

concld. 

7. - Complaint once 

instituted — Duty of Magistrate. Where once a 
complaint of an offence which cannot be legally com- 
pounded is before a Magistrate, he is bound (unless 
proceeding under s. 146) to make a complete enquiry, 
and to see that the accused, if guilty, is brought to 
punishment. Qtjeen v. Bodraj Dosadh 

22 W. B. Cr. 88 

8. . Remedy by Civil Suit— Duty 

of Magistrate. If a complaint is duly made 
before a Magistrate, and the act imputed appears 
to amount to an offence and there is primd 
facie reason to suppose the accusation true, 
the Magistrate is bound to proceed, though he 
may consider a civil suit more applicable. Queen 
v. Nubas Muhton . . 8 W. R. Cr. 85 

9. Duty of Magis- 

trate — Remedy by civil suit Where there is a 
primd facie case (of abduction in this instance) made 
out, a Magistrate should send for the witnesses, and 
form his opinion on the evidence, and not merely on 
the strength of the police report reject the com- 
plainant’s petition and refer him to the Civil 
Court. Barodaeant Mookerjee v. Kali Bhut- 
taoharjee . . . . 9W, R. Cr. 21 

10. . Remedy by civil 

suit . A charge properly laid under the Penal Code 
should be investigated, even if the case be one in 
which a civil action will lie. Khosal Singh v. 
Toolsee Chowdhry . 10 W. R. Cr. 40 

Seo Kgreem Box . Hoormut 20 W. R. Cr. 60 

11. Remedy by civil 

suit . The High Court refused to interfere with an 
order of a Magistrate, by which he dismissed a 
complaint of theft, because it appeared to him, 
after making enquiries from the police, before whom 
the complaint was in the first instance brought, that 
the complaint was not one that the Criminal Court 
should entertain, but in respect to which a suit in the 
Civil Court should be brought. Queen v. Russeek 
Monee . . ’ . . 11 W. R. Cr. 54 

12. Warrant and summons 

eases — Criminal Procedure Code , 1882 , s. 248. 

Where the offence charged is a 4 c warrant 5 5 and 
not a 4 4 summons 5 ’ case, a Magistrate ought to 
proceed with the enquiry or trial in spite of the 
withdrawal of the complaint, if he finds the ele- 
ments of an offence on the facts set forth in the 
complaint. S. 24S of the Code of Criminal Procedure 
applies only to a ‘ 4 summons 5 5 case. In re Ganesh 
Narayan Sathe . I. L. R. 13 Bom. 600 

4. DISMISSAL OF COMPLAINT. 

(a) Ground for Dismissal. 

1* -Discretion of Magistrate — 

Criminal Procedure Code, 1861 , s. 67 — Discretion 
•of Magistrate to dismiss case. A Magistrate has a 


COMPLAINT — zontd. 

4. DISMISSAL OF COMPLAINT — canid. 

(a) Ground for Dismissal— could. 

discretion, under s. 67 of the Criminal Procedure 
Code, to dismiss a complaint at once, and is under no 
obligation to go further. Batool Nashyo v. Bhug- 
loo Chowkeedar . . 10 W. R. Or. 50 

Shibu Manjee v. Noshee Mookeejee 

17 ¥. R. Cr. 8 

2. Acquittal without regular 

trial — Criminal Procedure Code, 1861 , s. 250. A 
Deputy Magistrate has no authority to acquit a 
prisoner of an offence under Ch. XIV of the Code 
of Criminal Procedure for which he had not 
regularly put him upon his trial. He must proceed 
agreeably to s. 250 of that Code. Goonath Mun- 
dul v. Teoylocko Chttckerbutty 

9 W. R. Cr. 15 

8. Offence disclosed other 

than that charged — > Additional Offence. A 
Magistrate is not authorized to dismiss a ease 
because he finds, in course of investigation, that 
the facts disclose an offence other than, or in 
addition to, that complained of, but is bound to 
adjudicate on the original charge. Degumrer 
Paul v. Kally Doss Dutt . 8 W. R. Cr. 82 

4. — Complaint laid by irrespon- 

sible person — Servant, charged by. The dis- 
missal of ■ charge for cutting and carrying away 
an indigo crop which was in his charge, on the 
mere ground that a more responsible servant 
ought to have laid the complaint, was held to 
be erroneous and was set aside, and the Magistrate 
directed to hear the case. Boodhoo Roy v. 
Ramdyal Singh . . 18 W. R. Cr. 55 

5. Delay in making charge — 

Want of material evidence of assault. The High 
Court declined to interfere in these cases of dis- 
missal by the Magistrate and Deputy Magistrate 
referred by the Judge, because the Judge consi- 
dered that the Magistrate’s reasons,— viz., (i) want 
of explanation of the cause of complainant’s pre- 
sence on the spot where the alleged assault was 
committed, (ii) want of explanation of delay in 
maiding the complaint, and (iii) want of material 
evidence in the shape of bruises — were not suffi- 
cient in law to justify a summary dismissal; and 
because the Judge considered that delay in 
making complaint was not of itself a legal ground 
for dismissal, particularly where an explans tion 
of the delay is tendered. Hurnatii Be Khash- 
khil v. J oygopal De Sarkar. Ahmuddy v. 
Anund Mohun Mozoomdar . 16 W. R. Cr. 75 

6. Delay in prosecution after 

sanction — False charge. Sanction was given by 
the Magistrate for the institution of criminal pro- 
ceedings against the defendant for having made a 
false charge against the complainant. The Magis- 
trate dismissed the complaint on the ground that the 
complainant had taken no step to prosecute for 
three months after the sanction was obtained. 
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COMPLAINT— contd. 

4. DISMISSAL OF COMPLAINT — contd. 

(a) Ground foe Dismissal — contd. 

Held , that the Magistrate had power to dismiss 
the complaint. Anonymous . 0 Mad. Ap. 15 

7. . — Refusal of complainant to 

lay complaint, A Magistrate is not bound to 
convict of a charge on which the complainant refuses 
to lay a complaint, although on the accused’s own 
admission the off ence has been committed. Ano- 
nymous . . , .5 Mad, Ap. 5 


3ST on-appearance of com- 


Criminal Proce- 
Under s. 208, Criminal 


dure Code , 1872, s. 208. 

Procedure Code, 1872, the Magistrate may dismiss 
the complaint if the complainant does not appear on 
the day to which the hearing has been duly adjourn- 
ed, even though the complainant and his witnesses 
have been examined and their further attendance 
seems unnecessary. Mudoosoodun Sha v. Hari 
Bass Dass , . . . . 22 W. R. 40 


dure Code, 1861 , s. 259. 
trate has no power to dismiss a charge of criminal 
misappropriation under s. 403 of the Penal Code for 
non-appearance of the complainant, under ?. 259 of 
the Code of Criminal Procedure. That section only 
applies to cases which fall within Ch. XV of the 
Criminal Procedure Code. Anonymous 

4 Mad. Ap. 41 


COMPLAINT — contd. 

4. DISMISSAL OF COMPLAINT — contd. 

(a) Ground for Dismissal — contd. 

s. 247 of the Code of Criminal Procedure for sum- 
mons cases only. Ram Coomar v. Ramjee 

4 C. W. N. 26' 


■ Presence of wit-- 


plainant — Criminal Procedure Code, 1872, ss. 205 , 
361. Where a complainant is required to pay fees 
for summoning witnesses under s. 361 of the Code 
of Criminal Procedure and fails to do so, the Magis- 
trate must deal with the case on the evidence before 
him, and is not justified in dismissing the complaint 
under s. 205 of that Code. Korapulu v. Monappa 
I. L. R. 5 Mad. 100 


nesses. Where a complaint is preferred before a 
Magistrate, and the witnesses named by the com- 
plainant are summoned and attend, but the com- 
plainant is absent, a Magistrate may, if he thinks it 
unnecessary to carry on the enquiry in the absence 
of the complainant, discharge the accused. Queen 
v. Dasoo Manjee . . . 11 W. R. Cr. 39 


Illegal adjourn- 


ment. The Deputy Magistrate’s order dismissing a 
case for default (after repeated unnecessary adjourn- 
ments and after the accused was put on his defence) 
upon a day to which no legal adjournment was 
made, was set aside as illegal. Mohomed Alum 
v . Akil . . . . 10 W. R. Cr. 08 


- — — Criminal Proce- 
A Subordinate Masis- 


Order made in 


absence of ‘parties. When an order for adjournment 
was not made in the presence of the parties, the 
dismissal of the complaint, because the complain- 
ant did not appear on the day fixed, was held to be 
illegal. Anonymous . . 3 Mad. Ap. 6 

.. 12.';—— — — — Obstruction in 

repairing road, without leave. Where a person for 
having repaired a public road without having previ- 
ously asked for leave to repair it was, on simple peti- 
tion, charged with having obstructed the road, and 
the complainant never appeared : — Held, that the 
Deputy Magistrate ought to have dismissed the 
complaint. Queen v. Bhola Nath Banerjee 

• 7 W. R. Cr. 31 

13. - — — - — — Criminal Proce- 

dure Code {Act V of 1898), ss. 369, 432 and 247 — 
Warrant case, 44 Dismissal for Default”— Presi- 
dency Magistrate, power of. An order by a Presi- 
dency Magistrate 4 4 dismissing for default 5 5 a case 
under s. 420, Penal Code, for the non-appearance of 
the complainant is bad, inasmuch as he thereby 
applied to a warrant case a procedure provided by 


... Discharge of Ac- 

In answer to a reference from a Sessions 
Judge, the Court were of opinion that in a case 
where the accused has been duly summoned or 
arrested under a warrant, and is present to meet any 
charge, and the complainant and his witnesses 
negligently fail to appear against him, if it be not 
shown to the Magistrate that the case is one in 
which he ought to adjourn the enquiry under s. 224,. 
Code of Criminal Procedure, the accused person 
ought to be discharged ; but also held that the 
question did not arise under the circumstances of 
the case, and the case must go back to the Magis- 
trate for investigation. Taki Mahomed Manual 
v. Krishna Nath Rai . . 7 B. L. E. 7 

15 W. R. Cr. 53 

Queen v. Abdul Biswas . 7 B. L. E. 8 note 

But see Queen Biiagabati Sathran 

7 B. L. R. 9 note - 

SOOTRODHOR V. BhAGIRUTTY 

. 10 W. R. Cr. 31 . 

Postponement for 
further evidence . Where the charge was one 

under s. 347 of the Penal Code, and the evidence of 
the prosecutor and other evidence had beeen taken, 
and the case postponed for the evidence of further 
witnesses which was considered necessary by the 
Magistrate, and they failed to appear, an order by 
the Magistrate dismissing the case for want of suffi- 
cient evidence was held to be legal. Queen v. 
Bidur Ghose 

7 R. L. R. 9 note : 12 W. R. Cr. 27 


s.c. Nundlal 
Sootran 

17. 


18. 


Criminal Proce- 


dure Code, 1882, s. 247. A case having been trans- 
ferred from the file of one Magistrate to that of an- 
other, was on the day fixed called on for hearing, ! 
but the complainant not appearing, the case was ; 
dismissed under s. 247 of the Criminal Procedure 
Code. It appeared that the complainant and his , 
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COMPLAINT* — contd. 


COMPLAINT — contd. 


4i DISMISSAL OF COMPLAINT— contd. 


4. DISMISSAL OF COMPLAINT — contd. 


(a) Ground for Dismissal — concld. 

witnesses, though not in attendance in the Magis- 
trate’s Court, were present in another Court in the 
same Court-house, being under the impression that 
his case had been transferred to the Magistrate, of 
that Court. Held, that the complainant, having 
been present in the Court-house, the provisions of 
s. 247 of the Code of Criminal Procedure had been 
improperly applied. Romanath Bal v . Behari 
BogBagdi . ... 13C. L.B. 303 

19. — — Criminal Proce- 

dure Code, 1882, $. 247 — Acquittal — Absence of 
Prosecutor when case catted on — Subsequent appear- 
ance on same day . A Magistrate before acquitting 
a person under the pro visions of s. 247 of the Code 
of Criminal Procedure, is not bound to wait until 
the Court is about to close for the day. Kutti - 
yali v. Pari Maedi . I. L. B. 7 Mad. 358 

20. — — — . Criminal Proce- 

dure Code ( Act V of 1898), ss. 200 , 202 — Complaint 
by Government Plea der — J udicial Inquiry — Cogni - 
sance — Jurisdiction . On the complaint of a person 
who had no personal knowledge of the matter 
complained of, a judicial inquiry was directed and 

' on the report thereof proceedings were taken. 
Held, that there was no complaint under s. 200, 
Criminal Procedure Code, properly so called on 
which a judicial inquiry could be directed. The 
proceedings were quashed. Chamroo Sahu v. 
Emperor (1906) . . . 11 C. W. N. 170 

(h) Power op, and Preliminaries to, Dismissal. 

21. Power to dismiss ease— 

Irregularity in dismissal — Transfer of case by 
Magistrate to Deputy Magistrate . S T brought a 
charge of theft against B before a Magistrate. The 
case was made over to the Deputy Magistrate, on 
whose suggestion the Magistrate ordered that there 
should be a police enquiry. The police superintend- 
ent reported that, in his opinion, the charge was 
false, and that the plaintiff should be summoned for 
bringing a false charge ; and the Magistrate, while 
declaring that he would not encourage charges of 
44 false complaint,’ 5 said that the injured party 
might swear an information if she chose. S T 
then petitioned to be allowed to call witnesses in 
support of her charge of theft, and objected to 
the police proceedings. The Magistrate recorded 
the following order:— 44 The case has been dismissed, 
and the accused, Mrs. B, has received permission 
to prosecute the woman S T for false charge ; 
the present petition may be put in defence in 
that case.” Held, that the order of the Magistrate 
must be quashed — (i) because he had no juris- 
diction, the case having been made over to the 
Deputy Magistrate ; (ii) because the order above was 
not a j udicial dismissal of the case. Case remanded 
for trial of the original charge as brought by S T. 
Shanto Teobni v. Belilios 

3 B. L. B. Ap. 151 


(6) Power of, and Preliminaries to, Dismissal 
—contd. 

— — Dismissal by one 

Court after transfer to another — Criminal Procedure 
Code (Act V of 1898), s. 203. Held, that a Deputy 
Commissioner had no power to pass an order of 
dismissal under s. 203 of the Criminal Procedure 
Code (Act V of 1898) in a case which he had trans- 
ferred to an Extra Assistant Commissioner and 
which was at the time pending in the Court of the 
latter. Kutab Ali v. Empress . 3 C. W. N. 490 

23.. — ~ Dismissal of 

complaint on police report— Omission to give com- 
plainant opportunity to prove case. After com- 
plainant’s preliminary examination the case was 
referred to the police for report, and complainant 
had notice to appear on 6th November to hear 
the report. On 3 1st October, the Assistant 
Magistrate dismissed the case upon the report of 
the police officer without giving complainant an 
opportunity to show cause against the dismissal. 
His order was set aside by the High Court, and he 
directed to conform to Circular 5A., dated 7th 
September 1868. Bullee Singh v. Kanai 
Chowdhry ... 17 W. B. Or. 2 

24. Deport of police 

officer who is an accused person— Criminal 
Procedure Code {Act X of 1882), ss. 200-203,437. 
Ss. 200 to 203 of the Criminal Procedure Code 
must be read together, and a Magistrate dismiss- 
ing a complaint under the provisions of s. 203 on 
any one of the three grounds — viz. (i) if he, upon 
the statement of the complainant, reduced to 
writing under s. 200, finds no offence has been 
committed ; (ii) if he distrusts the statement 
made by the complainant ; and (iii) if he distrusts 
that statement, but his distrust is not sufficiently 
strong to warrant him in acting upon it, except 
upon a further enquiry as provided for in s. 232 — 
must record his reason for so doing, for, if such 
reasons were not recorded, it would be impossible 
for the High Court, exercising its revisional powers 
under s. 437 of the Criminal Procedure Code, to 
consider whether the discretion of such Magistrate 
has been properly exercised. It was never 
contemplated that a Magistrate should call for 
a report from an accused person under s. 202 for 
the purpose of ascertaining the truth of the com- 
plaint. If such accused happened to be an officer 
subordinate to the Magistrate, where? therefore, 
a complaint was made against a police officer, and 
complainant’s statement was duly recorded, and 
the Magistrate acting under the provisions of s. 
202 called for a report from such police officer, 
and acting upon that report dismissed the com- 
plaint under s. 203 : — Held, that he had acted 
illegally, and that his order made under the last- 
named section should be set aside, and the case 
proceeded with according to law from the time 
at which the complaint was made and the com- 
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4. DISMISSAL OF COMPLAINT— con^. 


(h) Power oe, and Preliminaries to, Dismissal 
—contd. 

plainant’s statement- so recorded. Baidya Nath 
Sindh v. Muspratt . I. Is. B. 14 Gale. 141 

25. — . Failure to show 

in Magistrate's opinion any criminal offence — Act 
XXV of 1861,' s. 180— Act X of 1872 , s . 146- 


Powers of Magistrate. The accused was charged 
before a Deputy Magistrate with an offence under 
s. 431, Penal Code. The Deputy Magistrate exam- 
ined the complainant, took bail from the accused, 
but refused to examine the complainant’s witness- 
es, although present, and delayed the investigation 
unnecessarily for a long time. The Magistrate of 
the District then called for the proceedings, and 
having looked at them considered that there was no 
case for the interference of the Criminal Courts, and 
discharged the prisoner, although he was present 
and under bail. Held , that the Magistrate was not 
only competent, but bound to discharge the pri- 
soner, if his conclusion that no offence was made out 
was correct. But held , also, that the Magistrate’s 
conclusion was wrong, and that the act complained 
of, if true, did amount to an offence under s. 431 
of the Penal Code; therefore the Magistrate’s 
order was set aside, and further enquiry ordered. 
Niamutulla v. Gopal Saha 

11 B. I.. B. Ap. 6 : 14 W. B. Or. 63 

26. Preliminaries to dismissal 

—Recording evidence of complainant— Act XX V 
of 1861, ss. 66 and 180— Dismissal of complaint 
without recording evidence — Act X of 1872, ss. 144 
and 140. A charged B before a Magistrate for 
wrongful confinement of her brother. Previous to 
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4. DISMISSAL OF COMPLAINT — contcl. 

( 6 ) Power op, and Preliminaries to, Dismissal 
— contd . 


there was no sufficient 


thought 


evidence if he 0 

ground for proceeding. 

f 7 - - - . - Examination of Complain- 

ant. A Magistrate is bound at least to examine 
a complainant before he can exercise the dis- 
cretionary power to issue process or dismiss the 
complaint which is given to him by s. 67 of 
the Code of Criminal Procedure. Rangaswami 
trouNDEN v. Sabapathy Gounden . 4 Mad. 162 

og 

n *7 • “I ,77 — ~~ Examination of 

Complainant— Refusal to hear complaint— Criminal 
Procedure Code, 1S72, s . 144. A complaint of 
theft of cocoanuts valued at one anna and eight 
pies was made, to a third class Magistrate, who 
returned the petition to the complainant, with an 
endorsement that he should obtain redress from 
the Village Magistrate. Held, under s. 144, 
Criminal Procedure Code, 1872, he was bound to 
near the complaint. Anonymous 

7 Mad. Ap. 31 

20 

Complainant — Criminal Procedure Code (Act XXV 
c 'fJ 86 *)> s • % of 1872, s. 147— Dismissal 

without enquiry. Where Magistrate removed a case 
irom the file of the Joint Magistrate to his own after 
complaint had been made and warrants issued by 
the Joint Magistrate upon the footing of the com- 
print and thereupon suspended the warrant and 
dismissed the complaint without hearing it in due 
course of procedure :—Held, that it was an improper 
proceeding ; he ought to have proceeded with the 
case from the stage at which it was when he re- 
moved it. In the matter of the petition of Raghoo 
Parirah 

10 B. L. B. Ap. 26 : 19 W. B. Or. 23 

n ^7 ^ ~ — IT—— Examination of 

Complainant. If a Magistrate considers a complaint 
false and groundless, he is not bound to issue a sum- 
mons or warrant. The law vests him with a discre - 
tion, .which discretion it is incumbent on him to 
exercise. At the same time the Magistrate should 
always take the examination of the complainant. 
ween v. Ramchurn . . 3 N W 272 

31. 


„ - . ~r — — — Examination of 

Complainant— Interference by High Court— Act X 
of 1872, ss. 144, 147, 295, tnd 296-Act XXV of 
1861 s. 434. Where a Magistrate had examined the 
complainant under s. 56 of Act XXV of 1861 and 
dismissed the complaint under s. 67 : — Held , that 
the High Court would not interfere under s’ 434. 
Queen v. Foktu Shah 

2 B. L. B. S. N. 6 : 10 W. B. Or. 49 

Of) ' 

n \ 7 — ~ : — 7 Examination of 

Complainant— Omission to examine Complainant 

Order for prosecution for false charge under s. 211 

Penal Code. A charge of burglary aid theft 
having been preferred against two persons, the 
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COMPLAINT — contd. 

4. DISMISSAL OF COMPLAINT —contd. 

(h) Power of, and Preliminaries to. Dismissal 
— contd . 

Magistrate before whom the charge was laid, after 
comparing the petition of complaint with the 
papers submitted to him by the police, who had 
made an enquiry and reported the charge to be 
false, directed, without having taken the examin- 
ation of the complainant, that the case should be 
struck out, and that proceedings should be in- 
stituted against the complainant under s. 182 of 
the Penal Code. Proceedings were accordingly 
taken and the complainant was ultimately tried 
and found guilty of an offence under s. 211. Held , 
on appeal, that the proceedings had been irregular 
and should be quashed ; that the Magistrate 
should be directed to reopen the enquiry into the 
charge of burglary and theft, first examining the 
complainant ; and that if after such examination 
he should be of opinion that the charge was false, 
the appellant might he proceeded against under 
s. 211 of the Penal Code. In the matter of 
Biyogi Bhagut . . . 4 C. L. E, 134 

In the matter of Pussies: Lall Mullick 

7 C. L. R. 382 

33. Criminal Proce- 

dure Code , a. 203 — ct Examining 55 — Written Com- 
plaint attested by Complainant on oath — Irregularity 
— Criminal Procedure Code, s. 537. Where a depo- 
sition in the shape of a complaint is made orally or 
in writing and is sw 7 orn to, the requirements of s. 
203 of the Criminal Procedure Code in regard to the 
examination of the complainant are sufficiently 
satisfied. Held, therefore, where a Magistrate dis- 
missed a complaint of criminal breach of trust 
without examining the complainant on oath, but 
after the complainant had sworn to the truth of 
the matters alleged in the complaint, that the 
provisions of s. 203 had been sufficiently complied 
with, and, if not, that the irregularity -was covered 
by the terms of s. 537. Queen-Empress v. 
Murphy I. L. R. 9 AIL 666 

34. Criminal Proce m 

dure Code, 1882 , s. 203 — Magistrate’ $ discretion — 
Nature and extent of such discretion — “ Sufficient 
ground , 55 meaning of— Complainant’s motive. A 
Magistrate cannot dismiss a complaint under s. 203 
of the Code of Criminal Procedure (Act X of 18S2), 
until he has examined the complainant to see 
wiiether there is prirnd facie evidence of a criminal 
offence. In exercising his discretion under s. 203, 
the Magistrate ought not to allow himself to be in- 
fluenced by a consideration of the motive by which 
the complainant may have been actuated in 
moving in the matter, nor by any other considera- 
tion outside the facts which are adduced by the 
complainant in support of his complaint. In the 
matter of the petition of Ganesh Narayan 
Sathe . . I. L. R. 13 Bom. 590 

35. — Examination of 

Complainant — Dismissal without enquiry. A charge 


COMPLAINT — contd. 

4. DISMISSAL OF COMPLAINT — contd. 

(b) Power of, and Preliminaries to , Dismissal 

— contd. 

of theft should be enquired into before deciding it 
to be false or taking steps under s. 211, Penal Code. 
In the matter of Bishoo Baeik 

16 W. R. Op. 77 

36. Examination of 

Complainant — Criminal Procedure Code, 1872 , s. 
147. A charge of theft was preferred by the peti- 
tioner on the 7th October 1878, before the police, 
who thereupon instituted enquiries which subsequ- 
ently resulted in their finding the charge improved. 
Meanwhile, on the 15th October, the charge w T as re- 
peated in a complaint before the Magistrate of the 
District who directed the complainant and his 
witnesses to attend on a particular day, but subse- 
quently, without having examined them or the 
complainant, referred the matter to the Sub- 
Deputy Magistrate. That officer having reported 
the charge to be false, the Magistrate, on the 9th 
November, wrote upon the police report, which 
had meanwhile, on the 26th October, been sub- 
mitted to him, the following direction, viz. 1 e show 
as false 55 . On the 19th November a counter- 
prosecution under ss. 211, 182 and 500 of the 
Penal Code was sanctioned, and eventually, on the 
22nd May 1879, resulted in the petitioner being 
convicted. While the counter-prosecution was 
pending, the petitioner, on the 22nd April, applied 
to the Magistrate to proceed w-ith his complaint 
according to law, but was informed that his com- 
plaint -was dismissed. On the following day the 
Magistrate recorded the following order : — - s c Dismis - 
sed in accordance with my decision recorded in the 
police report under s. 147 of the Code of Criminal 
Procedure. 55 Held, that the complaint had been 
improperly dismissed and that the order of the 
Magistrate, dated 23rd April 1879, must be set 
aside. Erad Ali v. Nusibun Nissa Bibee 

4 C. L. R. 534 

37. — Hearing Evidence — Dis- 

missal without hearing evidence. A Magistrate 
ought to hear evidence in support of a charge 
before dismissing the complaint. A bare assertion 
by an accused charged with committing theft of a 
proprietary right in the alleged stolen property, is 
no reason for a Magistrate to refuse to entertain 
the charge of theft. Queen v. Kali Charan 
Misseer . . . . 7B.L.B. Ap. 55 

s.c. Pvunnoo Singh v. Kali Charan Misses 

16 W, R. Cr. IB 

38. Hearing Evidence 

— Dismissal without hearing evidence — Criminal 
Procedure Code ( Act XXV of 1861), s. 270 — Act X of 
1872 , s. 209. On the day fixed for hearing a com- 
plaint of trespass and assault made against three 
persons named, the complainant appeared with 
his witnesses, and the defendant also appeared ; 
and on one of them being found to be a child 
of 8 years of age, the Magistrate dismissed the case 
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without taking any evidence. Held, that the Magis- 
trate was in error, and should not have dismissed 
the case merely because one defendant was a 
child. He should have followed the procedure 
laid down in ss. 265 and 266. Bilash v. Makroo 
2 B. Ii. R. S. IN. 15 : 10 W. R. Or. 61 

39. Examination of complain- 

ant’s witnesses— Recording reasons — Penal 
Code , s. 211 , charge under, A Deputy Magistrate 
was held to have acted irregularly in dismissing 
a complaint, and directing the trial of the com- 
plainant under s. 211 of the Penal Code without 
recording his reasons for doing so, and without 
examining all the witnesses tendered by the com- 
plaint, or allowing a reasonable time for the attend- 
ance of such of the witnesses as were not present. 
Queen v. Heera Lall Ghose . 13 W. R r Cr. 37 


40. — — Examination of 

complainant's Witnesses — Criminal Procedure Code, 
1869, ss, 193 , 24.9, S. 193 of the Code of Criminal 
Procedure applies to cases under Chap. XV of 
that Code, and a Magistrate cannot dispose of a 
case under that Chapter without examining the 
witnesses called for the prosecution. Kishore 
Sahai v. Hungeri Sahai . 16 W. R. Cr. 48 


41. __ _ Examination of 

complainant' s Witnesses-r-Criminal Procedure Code, 
1861, s. 66, A Magistrate cannot refuse a sum- 
mons to a complainant even in a case in which 
the charge might have been laid at the police 
in the first instance, but is bound, under s. 66 of 
the Code of Criminal Procedure, to examine the 
Complainant on oath and pass orders in the case. 
Ameer Mahomed v. Brass . 14 W. R. Cr. 36 

42. — Examination of 

complainant's Witnesses — Criminal Procedure Code, 
1861, s. 67, Per Glover, J. — Where the Criminal 
Procedure Code makes it necessary for a Magis- 
trate, before dismissing a charge, to examine both 
the complainant and his witnesses, it supposes that 
thbre has been already a primd facie case made 
out ; and where the complainant makes out such 
a primd facie case, the Magistrate is bound first to 
examine all the complainant’s witnesses before 
dismissing the charge ; but in a case where there 
is clearly no primd facie case established, the 
Magistrate is justified in acting under s. 67 of the 
Code of Criminal Procedure, and in dismissing the 
case at once. Isser Chunder Ghose v. Peari 
Mohun Palit . i 16 W. R. Cr. 39 


COMPLAINT — contd. 

4. DISMISSAL OF COMPLAINT — contd. 

(b) Power of, and Preliminaries to, Dismissal. 
— contd. 

Sreenath Mundle v. Sreeram Rajput 

24 W. R. Cr. 62 

43. — _ Examination of 

complainant's Witnesses. A Magistrate is bound,, 
before he discharges an accused person under s. 215 
of the Criminal Procedure Code, to examine all the 
witnesses, and should not refuse to examine wit- 
nesses simply because their evidence will be to the 
same effect as that already taken for the prosecu- 
tion. Empress v. Hematulla 

I. L. R. 3 Calc. 389 

44. — . — . — _ — _ Examination of 

complainant's Witnesses — Discharge of accused 
without examining all the witnesses. Before a 
Magistrate discharges an accused person under 
s. 215 of Act X of 1872, he is bound, under that 
section, to examine all the witnesses named for the 
prosecution. Empress v. Hematulla, I . L. P. 3 ' 
Calc. 389, followed. Empress of India v. Kashi 

I, L. R. 2 All. 447- 

Queen v. Parasurama Naikar. 

I. L. R. 4 Mad. 329 

Anonynous case . . 8 Mad. Ap. 5- 

But see Jeldhari Singh v. Shunkur Doyal 

23 W. R. Cr. 9' 

45. Power of, and 

preliminaries to, dismissal — Criminal Procedure 
Code (1882), s. 203 — Duty of Magistrate to exa- 
mine Witnesses, for the complainant before dismissing' 
complaint When a case has not been disposed of 
under Criminal Procedure Code, s. 203, and the 
complainant’s witnesses have been summoned, the 
Magistrate is bound to examine the witnesses 
tendered by the complainant, and is not entitled 
to acquit the accused on a consideration of the 
complainant’s statement alone. Queen- Empress 
v. Sinnai Goundan . I. L. R. 20 Mad. 388* 

46. Revival of proceedings — 

Criminal Procedure Code, ss. 203, 437. A com- 
plaint was made, before a Magistrate of the first 
class, of an offence punishable under s. 323 of 
the Penal Code. The Magistrate recorded a brief 
statement by the complainant, but did not ask him 
if he had any witnesses to call. An order was passed 
directing that 4 ‘ a copy of the petition of complaint 
should be sent to the police-station, calling for a 
report on the matter,” and on receipt of the 
report the Magistrate dismissed the complaint 
under s. 203 of the Criminal Procedure Code. 
There was nothing in the Magistrate’s original order 
to show that he saw reason to distrust the truth 
of the complaint, nor did he direct any local 
investigation to be made by a police-officer for the 
purpose of ascertaining the truth or falsehood of 
the complaint. Subsequently to the dismissal of 
the complaint, the same complainant brought a 
fresh charge upon the same facts against the 


Nissar Hossein v. Ramgolam Singh 

25 W. R. Or. 10 

In the matter of Gangoo Singh 

2 C. L. R. 389 


So also under the Code of 1872. 

Jitan Khan v. Durga Singh 

20 W. R. Cr. 59 


( 2197 ) 


DIGEST OF CASES. 


{ 2X98 ) 


COMPLAINT — ccntd. 

4. DISMISSAL OF COMPLAINT — contd. 

(b) POWEE OF, AND PeELIMINAEIES TO, DISMISSAL 
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same persons in the same Court, and upon this 
charge the accused were tried, convicted, and 
sentenced. Held, that the Magistrate had not 
complied with the provisions of s. 202 of the 
Criminal Procedure Code, and ought not, merely 
on the report he had received, to have dismissed 
the first complaint under s. 203. Queen-Empeess 
v. Pukan . . . . I. L. B. 9 All. 85 

47. . Examination of com- 

plainant — Criminal Procedure Code { Act V of 
1898), ss. 202, 203 — Complaint before District 
Magistrate — Order for local inquiry to a 
Magistrate not competent to take cognisance of 
the complaint, legality of — Determination of 
complaint — Penal Code ( ActXLV of I860), $. 211 — 
False charge , prosecution for snaking— -Opportunity 
given to complainant to establish the truth of his 
complaint — Preliminary Inquiry, whether necessary. 
Where a Magistrate dismissed a complaint after 
hearing complainant and considering the results 
of an investigation held under s. 202 : Held , that 
he had legally determined the complaint. Where 
an order for local enquiry under s. 202 was made 
to a Deputy Magistrate who was not competent 
to entertain the complaint, and the complainant 
claimed to have all his witnesses examined by a 
competent Magistrate : Held, that ss. 202 and 203 
do not give that right to a complainant whose 
story is disbelived by the Magistrate. In a prose- 
cution under s. 211, Indian Penal Code, where the 
complaint on which the prosecution was founded 
was dismissed after hearing and the taking of such 
steps as are provided by the Code : Held, that the 
complainant had sufficient opportunity to estab- 
lish the truth of his complaint. Queen-Empress 
v. Sham Lall, I. L. R. 14 Calc. 707, referred 
to, Mahadeo Singh v. Queen- Empress, I. L. R. 
27 Calc. 921, distinguished. In a prosecution 
for making a false charge, under s. 211, 
Indian Penal Code, though it may be sometimes 
desirable that a preliminary inquiry should 
be held, it is not a matter of imperative necessity. 
Paper am Sarma v. Gauri Nath Dutt, I. L. 
R. 20 Calc. 474 , and In the matter of Muity Lall 
Chose, I. L. R. 6 Calc. 308, referred to. 
Sukjya Hariani v. King Empeeob (1901) 

6 C. W. N. 295 

48. — False Charge — 

Criminal Procedure Code ( Act V of 1898), ss. 156, 
159 , 200, 202, 203— Penal Code ( Act XLV of 1860), 
s. 211 — Jurisdiction of Magistrate. A complaint 
was made to a Magistrate, who, without examining 
the complainant, sent the petition of complaint, 
under s. 156 of the Code of Criminal Procedure 
to the police, for enquiry, and, upon receipt of the 
police report, directed a Sub-Deputy Magistrate 
to make a preliminary inquiry into the case under 
s. 159 of the Code ; and, on receipt of his report. 


COMPLAINT — contd. 

4. DISMISSAL OF COMPLAINT— contd. 

{b) Power of, and Peeliminaeies to, Dismissal 
— cone Id. 

the Magistrate, not being satisfied with it, cross- 
examined the complainant and some of his wit- 
nesses, examined some witnesses sent up by the 
police, and then dismissed the complaint under s. 
203 of the Code, and directed the prosecution of the 
complainant under s. 211 of the Penal Code. Held , 
that the order dismissing the complaint was illegal, 
the Magistrate having no jurisdiction to deal with 
the case or dismiss it under s. 203 of the Criminal 
Procedure Code without complying with the re- 
quirements of the law as laid down in ss. 200 and 
202 of that Code. Lokenath Patea v. Sanyasi 
Chakan Manna (1903) . I. L. R. 30 Calc. 923 : 

s. c. 7 C. W. N. 525 

(c) Effect of Dismissal. 

49. Dismissal for default in 

appearance of complainant— Crimina Proce- 
dure Code, s. 269 — Bar to complaint being again 
made. Dismissal of a complaint under s. 269 of the 
Criminal Procedure Code in consequence of non- 
attendance of the complainant, the order of dis- 
missal having been passed before the trial com- 
menced, amounts to a discharge without trial, and 
does not bar the complaint from being again 
preferred. Anonymous . 4 Mad. Ap. 8 

Anonymous .... Mad. 8 

50. Dismissal of 

complaint for default in appearance of complainant 
— Presidency Magistrate's Act (IV of 1877), s. 124 — 
Institution of fresh proceedings. An order of dis- 
missal under s. 124 of Act IV of 1877 does not 
operate as an acquittal. Empeess v. Thompson 

I. L. R. 0 Calc. 523 : 8 C. L. R. 100 

51. — Criminal Pro- 

cedure Code ( Act V of 1898), ss. 247, 437 — Dismis- 
sal of complaint in absence of complainant in a 
summons case — Acquittal of one of two accused who 
alone was present — Powers to revise proceedings. 
The dismissal of a case and the acquittal of one 
of two accused under s. 247, Code of Criminal 
Procedure, on the ground of complainant’s absence 
and purporting to be a termination of all proceed- 
ings relating to that matter, will operate also 
against a co- accused whose attendance could not 
be obtained and against whom the trial did 
not proceed. No order can be passed under s. 437 
setting aside the order and directing the case to 
be proceeded with against the absent accused. 
Panchu alias Panchanan Singh v. Umok 
Mahomed Sheikh . . 4 C. W. N. 340 

52. Dismissal of summary 

ease — Acquittal — Criminal Procedure Code, 1872,. 
s. 212. The dismissal of a case in which a summons , 
issues in the first instance amounts to an acquittal of 
the accused, against whom, after such an acquittal,. 
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no further proceedings in respect of the same act 
can be taken under a different charge. Iff an 
Biswas v. Jinnut Bibee . 25 W. R. Gr. 63 

53. Dismissal after hearing 

evidence — Further 'proceedings — Acquittal — Cri- 
minal Procedure Code, 1872, s. 147. The further 
proceedings allowed by the Code of Criminal Proce- 
dure, s. 147, can only be taken in cases where 
the complainant has been alone heard, and not 
where he has had the advantage of having his wit- 
nesses heard. In the latter case a dismissal 
would amount to a verdict of acquittal against 
the accused parties, and render a second trial on 
the facts impossible. Nityanundo Bur v. Kala 
Chand Bub. . . . 24 W. R. Or. 75 

54. Dismissal without proper 

exercise of discretion — Criminal Procedure 
Code, 1872, s. 205 — Acquittal. A woman accused a 
man of seduction under promise of marriage, and 
asked for maintenance for their illegitimate child. 
The Deputy Magistrate summoned the man ; but on 
the day appointed for hearing neither the com- 
plainant nor the woman appeared, and the com- 
plaint was dismissed. Subsequently the woman 
petitioned, representing her inability to attend on 
the day appointed owing to causes beyond her 
control. The Deputy Magistrate, without enquir- 
ing into the allegation, held that his dismissal of 
the complaint operated like an acquittal. Reid, 
that the Deputy Magistrate, though competent to 
dismiss the complaint, ought to have exercised 
some discretion, more particularly under the cir- 
cumstances detailed by the prosecutrix, and that 
the section (Act X of 1872, s. 205) contemplated 
such an exercise of discretion. Tazoonnissa v. 
Wassil . . . .24 W. B. Gr. 64 

55. ^ — - Dismissal in exercise of 

judicial discretion — Criminal Procedure Code, 
1872, s. 212 — Acquittal. Where the Magistrate dis- 
missed a case in the exercise of a judicial discretion, 
such dismissal by s. 212, Act X of 1872, has the 
effect of an acquittal of the accused person. The 
Court has no jurisdiction to entertain any application 
to interfere with the acquittal of an accused person, 
except the application be made either by Govern- 
ment or under the sanction of Government. In the 
matter of the petition: of Bagram 

19 W. R. Gr. 52 

56. Dismissal after adjourn- 

ment for evidence — Non-attendance of wit- 
nesses — Criminal Procedure Code, 1872, ss. 208, 
212. The dismissal of a complaint under s. 208 
operates as an acquittal by reason of s. 212, Code 
of Criminal Procedure. Eastern Bengal Rail- 
way Company v. Kalidass Butt 

23 W. R. Gr. 63 

57. — Dismissal on finding of 

not guilty — Criminal Procedure Code , 1872, 
e. 220 (1882, s. 258} — Acquittal An order dismiss- 


COMRLAOTT— contd. 

4. DISMISSAL OF COMPLAINT — contd* 

(c) Effect of Dismissal — contd . 

ing a complaint under s. 220 of the Code of Criminal 
Procedure, amounts to an acquittal. In the matter 
of J adubar Mookerjee . . 5C.L.E. 359 

58. Dismissal on finding no 

offence proved — Criminal Procedure Code , 1882, 
s. 253 (1872, ss. 215, 216 ; 1861, s . 69, s. 250)— 
Acquittal. A discharge under s. 250 of the Crimi- 
nal Procedure Code, 1861, does not amount to an 
acquittal. Queen v . Hurpershad . 4 I. ¥. 23 

59. Issue of Warrant 

of Arrest and not taking proceedings under it— Power 
of District Magistrate to order proceedings against 
persons against whom warrant ivas issued — No fina l 
order of dismissal. Where there is evidence in any 
trial before a Subordinate Magistrate against 
certain persons that they have committed some 
offence, and the Subordinate Magistrate does not 
think it necessary to proceed against them, the 
District Magistrate cannot direct proceedings to be 
taken against them unless a final order of dismissal 
or discharge has been made, and he considers such 
order to be an improper one. Nor can he direct 
proceedings to be taken against such persons if 
they have not been before the Court unless he has 
removed the case for trial to his own Court by an 
express order. Moul Singh v. Mahabir Singh 

4 C. W. NT. 242 

80. ~ — — Dismissal for absence of 

complainant — Revival of and further inquiry into 
case by same Magistrate — Review — Code of Criminal 
Procedure ( Act V of 1898), ss. 259, 369 , 437 and 
438. Complainant filed a complaint under ss. 341, 
32^, 447 and 426 of the Penal Code. The District 
Magistrate, after recording the statements of the 
complainant, ordered the issue of a summons to the 
accused, returnable on the I9th April. On that 
day the complainant was absent ■when the case was 
called on. The District Magistrate dismissed the 
case under s. 259 of the Code of Criminal Procedure. 
Subsequently, on the application of the complain- 
ant, the District Magistrate revived the case and 
made it over to an Honorary Magistrate for trial. 
Held , that the terms of s. 369 of the Code of Criminal 
Procedure must be read as controlled by s. 437 of 
that Code. S. 437 does not limit the power of a 
District Magistrate to make, or order a Subordinate 
Magistrate to make, further inquiry into a case in 
which an order of dismissal or discharge may have 
been passed by a Subordinate Magistrate. There 
is no bar to a District Magistrate making further 
inquiry into a case in which such order may have 
been passed by himself. Bidhu Chand alini v. 
Mati Sheikh Mondal (1900) 

(I. -Ii. R, 28 Gale. 102 

81, — Revival of proceedings— 

Discharge of accused — Re-arrest of accused without 
previous order of discharge being set aside — Code of 
Criminal Procedure ( Act V of 1898), ss. 252, 253 , 
403 , 436 and 437 — Indian Post Office Act (VI of 
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1898), s 52. There is no express provision in the 
Code of Criminal Procedure to the effect that the 
dismissal of a complaint shall be a bar to a fresh 
complaint being entertained so long as the order of 
dismissal remains unreversed. An accused person 
was arrested on the charge of having stolen a 
registered letter from the Post Office, and was 
brought up before a Bench of Presidency Magis- 
trates, charged with offences under s. 381 of the 
Penal Code and s. 52 of the Post Office Act, 1898. 
He was discharged on the same day, the Bench 
considering the evidence insufficient. Subsequently 
the accused was re-arrested on substantially the 
same charge, and was committed by the Chief 
Presidency Magistrate for trial upon further 
and fresh evidence. Upon an application by the 
accused to have the order of commitment 
discharged on the ground that the Chief Presidency 
Magistrate had no jurisdiction to make the com- 
mitment, as the previous order of discharge had not 
been set aside : Held , that the commitment was 
good. Nilratan Sen v. JogesJi Ghundra BhaUcicharje, 
I. L. R. 23 Calc. 983 , distinguished. Grish 
Chunder Roy v. Dwarha Dass Agarwallah , 
1. L. R. 24 Calc. 528 , dissented from. Opoorba 
Kumar Sett v. Probod Kumary Dassi , 1 C. W. jV. 
49, followed. Queen-Empebss v. Dolegobind 
Dass (1900) . . I. L. B. 28 Calc. 211 : 

s. e. 5 C. W. N. 169 

62. Criminal Proce- 

dure Code ( Act V of 1898), s. 203 — Refusal by Magis- 
trate to take cognizance of case — Subsequent trial by 
him. A complaint was laid in the Court of a 
Town Magistrate charging certain persons with 
having committed offences under the Registration 
Act. The Town Magistrate dismissed the complaint 
on the ground that sanction, which he deemed to be 
necessary, had not been obtained. The complainant 
obtained sanction, and thereupon the Town Magis- 
trate proceeded with the case and convicted the 
accused. Oh appeal, the Deputy Magistrate, while 
agreeing that the accused were guilty, reversed the 
conviction on the ground that, inasmuch as the 
Town Magistrate had once thrown out the com- 
plaint under s. 203 of the Code of Criminal Proce- 
dure, he could not subsequently entertain it. On 
the case being referred to the High Court for 
order : Held, that, although in form the Town 
Magistrate’s order purported to dismiss the com- 
plaint under s. 203, in substance it refused to take 
cognizance of the offence on the ground that 
sanction was necessary and had not been obtained ; 
and that the acquittal must be set aside. Queen - 
Empbess V. KUNIYIL BAKU (1900) 

I. Ii. R. 24 Mad. 387 

63, Further Inquiry — Complaint 

accusing several persons — Proceedings, institution 
of, against one — Conviction — Refusal by Magis- 
trate to proceed against, oilier persons accused — 
Notice — Criminal Procedure Code (Act V of 


COMPLAINT —contd. 

4. DISMISSAL OF C OM PLAINT — con eld. 

(c) Effect of Dismissal — concld . 

1898), Ss. 203 and 437. A complaint was made- 
to a Magistrate, charging several persons with the- 
commission of an offence. The Magistrate institu- 
ted proceedings only against one of them and after 
his conviction refused to issue processes against the- 
others. On application by the complainant, the 
Sessions Judge, under s. 437 of the Criminal 
Procedure Code, directed a further inquiry into the 
matter without notice to the other persons accused. 
Held, that the refusal by the Magistrate to issue 
processes was an order of dismissal of the com- 
plaint within the meaning of s. 203 of the Code, in 
regard to which a further enquiry could be made. 
Held , further, that it is not necessary that notice 
should issue to a person accused of an offence 
before an order can be properly passed under s. 
437 of the Criminal Procedure Code directing a 
further inquiry into a matter which has terminated 
in the summary dismissal of a complaint under s. 
203 of the Code in the absence of any person except- 
ing the complainant.. Hari Das Sa?iyal v. Sari- 
tulla , I. L. R. 15 Calc. 608 , discussed. Gibis 
Chundek Ghose v . Empebor (1902) 

I. L. R. 29 Gale. 457 : 

6 C. W. N. 838 


5. REVIVAL OF COMPLAINT. 

1. Revival of proceedings— 

Criminal Procedure Code (1882), s. 203 — Final dis- 
posal of case — Jurisdiction of Magistrate. Where 
an original complaint is dismissed under s. 203 of 
the Criminal Procedure Code, a fresh complaint on 
the same facts before the same Magistrate cannot 
be entertained so long as the order of dismissal is 
not set aside by a competent authority. Nilratan 
Sen v. Jogosh Chundra Bhuttacharjee , I. L. R. 23 
Calc. 983, followed. Komal Chundra Pal v. Goub 
Chand Audhieari . I. L. R. 24 Gale. 288 

1 C. W. N. 185 

Sbibhoo Ram Lall v. 'Karx Hazarx 

3 C. W. N. 760 

2. — — — — — Right of Appeal 

— Criminal Procedure Code (1882), ss. 423 and 439 
— Presidency Magistrate, jurisdiction of. Where a 
complaint was dismissed by an Honorary Magistrate, 
and an application was made to a Presidency Magis- 
trate on the same facts and materials for a fresh 
summons : — Held, that as an Honorary Magistrate 
has co-ordinate jurisdiction with a Presidency 
Magistrate, there was no right of appeal to the 
Presidency Magistrate from the order of the Hono- 
rary Magistrate. The proper course would be to 
apply to the High Court under ss. 423 and 439 of 
the Criminal Procedure Code to set aside the order 
and direct a re-trial. Nilratan Sen v. Jogesh 
Chundra Buttacharjee, 1. L. R. 23 Calc. 983 , 
approved ; ViranJcutti v. Chiyamu , I. L. R. 7 Mad . 
557 ; and Opoorba Kumar Set. v. Probod Kumary- 
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.. Dassi , 1 C. W. N. 49, discussed. Geish Chunder 
R oy v. Dwarkadass Agarw allah 

I. U B. 24 Cable. 52S 
I C. W. 1ST. 370 


• Fresh complaint 


.after dismissal— Criminal Procedure Code (1882), 
s. 208 — Final disposal of case— Application of 
s. 587 of the Criminal Procedure Code. Where an 
original complaint is dismissed under s. 203 of the 
Criminal Procedure Code, a fresh complaint on the 
same facts cannot be entertained so long as the order 
of dismissal is not set aside by a competent autho- 
rity. S. 537 of the Criminal Procedure Code is not 
intended to apply to a case which has not been 
finally disposed of. Nile at an Sen v. Jogesh 
‘Ohtjndea Buttacharjee I. L. R. 23 Calc. 983 

1 C. W. 3S\ 50 

A conviction in 


such a complaint, if entertained, is bad in law as 
being without jurisdiction. Kamal Chandra Pal 
v. G'our Chand Adhikari 

I. L. B. 24 Calc. 286 
1 C. W. 1ST. 185 


5. 


Complaint of 


offences under ss. 182 and 500 of the Penal Code 
(ActXLV of 1860) — Necessary sanction not obtained 
— Withdrawal of complaint — Discharge of accused — 
Fresh complaint lodged on same charges — Effect of 
previous discharge of accused — Criminal Procedure 
Code (Act X of 1882), ss. 248, 253 and 403. A com- 
plaint was lodged against the accused, charging 
him with offences under ss. 1S2 and 500 of the 
Penal Code. The complainant’s solicitor, finding 
that no sanction had been obtained as required 
by s. 195 of the Criminal Procedure Code for 
proceeding with the charge under s. 182 of the 
Penal Code, applied to the Magistrate for leave 
to withdraw the complaint, which the Magistrate 
granted, adding to his order the words ‘ 4 accused 
is discharged The complainant having subse- 
quently obtained the requisite sanction, filed a 
fresh complaint on the same charges. It was ob- 
jected on behalf of the accused that the accused had 
been acquitted under s. 248 of the Criminal Proce- 
dure Code, and that futher proceedings were now 
barred under s. 403. The Magistrate allowed the 
.objection and stopped the proceedings. On appli- 
cation to High Court : — Held, that the order of the 
Magistrate should be reversed and the complaint 
investigated. The order stopping the proceed- 
ings would be legal only if the accused had been 
acquitted by a Court of competent jurisdiction, 
which was not the case, as the Magistrate could not 
take cognizance of the charge under s. 182 of the 
Penal Code, without a sanction having been pre- 
viously obtained. As to the charge under s. 500 
Qt the Penal Code, the proper procedure in respect of 
it was that prescribed for warrant cases. The only 
legal order that could be made in such a case was an 
order of discharge under s. 253 of the Criminal Pro- 
cedure Code and not of acquittal, and it was an 


COMPLAINT— cotitd. 

5. REVIVAL OF COMPLAINT —contd. 

order of discharge that was actually made. In re 
Samsudin . . I. L. B. 22 Bom. 711 


Criminal Proce- 
dure Code (1882), s. 203 — Subsequent complaint 
arising out of the same matter. When a competent 
tribunal has dismissed a complaint, another tribunal 
of exactly the same powers cannot re-open the same 
matter on a complaint made to it. Nilratan Sen v. 
Jogesh Chundra Buttacharjee, 1. L. R. 23 Calc . 
983 ; and Komal Chandra Pal v. Gov.r chand Audhi- 
Icciri, I . L. R. 24 Calc. 286, followed. Queen-Em- 
press v. Puran, L L. R. 9 All 85 ; and Queen-Em- 
press v. Umedan, All Weekly Notes (1895) 86, 
referred to. Queen -Empress v. Adam Khan 

I. L. B. 22 All. 106 
— Revival of Com- 


plaint after discharge — Power of Presidency Magis- 
trate, — Criminal Procedure Code, 1882, ss. 403, 436- 
439. P instituted a complaint of extortion in the 
Calcutta Police Court against O and B under s. 
384 of the Penal Code. The Magistrate suggested 
that- the matter should be settled by arbitration, 
and the accused was discharged on 24th July 
1892. The arbitration fell through, and on JB’s 
application the complaint against O and B was 
revived on 6th May 1893. On the matter coming 
before the High Court on revision, it was found 
that the offence being not compoundable the 
reference of the parties to arbitration was irregular. 
Held, that the order of 24th July discharging the 
accused was improper ; that the provisions of ss. 
436 and 437 of the Criminal Procedure Code were 
not applicable to Presidency Magistrates w'ho, 
therefore, can revive a complaint even after dis- 
charge ; that the High Court has ample powers 
under the Charter Act, if not under the Code, to 
revise an order reviving a complaint after dis- 
charge ; and that in this particular case the Presi- 
dency Magistrate has exercised a proper discretion 
in reviving the complaint. Opoobba Kumab Sett 
v. Probod Kumary Dassi . 1 C. W. W. 49 


See Charoobala 
Mazoomdar 


Dabee v. Barendra Nath 
I. L. K. 27 Calc. 126 

Criminal Proce- 


dure Code , 1882, ss. 203, 437 and s. 4 (a)~ 
trate's order to stay proceedings against accused — 
Revival of procedings by setting aside order staying 
proceedings — Judicial or executive order — Order 
though right not authorised by law. Where sub- 
sequent to the trial of one of several accused 
persons which ultimately resulted in his acquittal, 
an application was made asking the District Magis- 
trate to direct the police to arrest the absconding 
accused and to proceed against them, and the Dis- 
trict Magistrate passed an order staying further pro- 
ceedings on the ground that the caes against such 
accused would not stand, and his successor in office 
made an order directing the arrest and reviving the 
proceeding against the accused. Held, that the 
order staying proceedings, whether the petition on 
which it was made was a complaint within s. 4 (a) 
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COMPLAINT — contd,. 


COIPLAIM -concld. 


5. REVIVAL OE COMPLAINT — contd. 


5. REVIVAL OF COMPLAINT — concld. 


or not was clearly one made in the course of a 
judicial proceeding, and was, therefore, a judicial, 
and not an executive, order ; that it was, if not 
in terms, at any rate in effect, an order dismissing 
a complaint, and, therefore, it was not competent 
to the successor in office to set aside such order 
of his predecessor. Kamal Chunder Pal v. Gour 
Chand Adhikari, L L. R. 24 Calc. 286 : 1. C. W. 

■ N, 185 ; Nilratan Sen v. Jogesh Chunder Bhutta- 
charji , I. L. R. 23 Calc . 983 : 1 C. W. N. 57 , 
followed. An order not authorised by law can- 
not be allowed to stand whether it is for the ends of 
justice or not. The original order of the Magistrate 
staying proceedings could not be set aside unless 
the Crown took steps authorised by law to set it 
aside. In the matter of Guru Charan Aich , 1 C. 
W. N. 650 , followed. Inderjit Singh v. Thakur 
Singh .... 2 C. W. IN. 290 

0, ' Criminal . Pro- 


cedure Code , 1898 , s. 203 — Power of Presidency 
Magistrate to revive a case dismissed on non-appear- 
ance of complaint. The Code of Criminal Proce- 
dure (Act V of 1898) contains no provision which 
empowers a Presidency Magistrate to revive a case 
which he had dismissed for default in appear- 
ance of the complainant, whether the order of dis- 
missal was proper or not. Rah Coomar v. Ramjee 

4 C. W. 1ST. 26 

10. - I. — . Code of Crimi- 


into that offence being taken up and proceeded 
with. Government of Bombay v. Shidapa 

I. L . R. 5 Bom. 405 


Dismissal of warrant ease 


not eompoundable — Revival of prosecution- 
Discharge under Criminal Procedure Code 9 1872 , s. 
215. A -warrant case of a nature not eompoundable 
under s. 214 of the Penal Code was “dismissed 53 
on the parties coming to an amicable settlement. 
Held , that the “ dismissal 3 3 was equivalent to a dis- 
charge under s. 215 of the Code of Criminal Proce- 
dure, and the composition did not affect the revival 
of the prosecution, if that should otherwise he 
thought necessary or expedient. Reg v. Dev am a 
I. L. R. 1 Bom. 64 


Dismissal of com-. 


no, l Procedure ( Act X of 1882), ss . 259, 369, 439- 
Warrant case — Discharge of accusedr— Presidency 
Magistrate, power of — Revival of complaint. A 
Presidency Magistrate, when he has once dis- 
charged the accused under s. 259 of the Code of 
Criminal Procedure (Act X of 1882), has no juris- 
diction to revive the case, and therefore no juris- 
diction to transfer it, and the Bench to which it 
was transferred had consequently no jurisdiction 
to hear it. Damini Dassi v. Htjrri Mohan 
Mookharji ... 4 C W. IN. 46 

11. Power of Sessions Court to 
direct further enquiry — Criminal Procedure 
Code, 1861, s. 67 {1872, s. 147). A Court of 
Session had power to direct a Magistrate to enquire 
into a complaint dismissed by him under s. 67 of 
the old Code of Criminal Procedure, or the corre- 
sponding section of the Code of 1872. Anonymous 

7 Mad. Ap. 16 

12. Striking out offence on 

list reported — Criminal Procedure Code, 1872 , 
s. 147. A person made a complaint to the police 
■that the accused had enticed away his wife (a non- 
cognizable offence) and committed theft (a cogniz- 
able offence). The police enquired into the latter 
offence only, and, finding no primd facie case 
made out, reported to that effect to a Magistrate, 
who directed that that offence be expunged from 
the list of reported offences. Held, that, under 
the circumstances, there had been no dismissal of 
the complaint in respect of the former offence, 
•and that there was no bar to the complaint 


plaint by Subordinate Magistrate— Refusal by Dis- 
trict Magistrate to order further inquiry • — Revival 
of complaint after such refusal— Criminal Procedure 
Code {Act V of 1898), ss. 203 and 437. A Subor- 
dinate Magistrate who has dismissed a complaint 
under s. 203 of the Code, is competent to revive 
it notwithstanding that the District Magistrate has 
refused to order a futher enquiry in the matter on 
application made to him for that purpose. Jyotin- 
dra Nath Daw v. Hem Chandra Daw (1908) 

I. X,. R. 36 Calc. 415 

COMPOSITION-DEED. 

See Debtor and Creditor. 

I. L. R. 16 Mad. 85 

See Insolvency Act (11 and 12 Vict., 
c. 21), ss. 9 and 24. 

I. L. R. 26 Bom. 

See Registration Act. 

I. L. R, 28 Bom. 364 

COMPOUND INTEREST. 

See Contract Act, IX of 1872, s. 16. 

I. L. R. 31 All. 386 

See Interest — Compound Interest. 
See Mortgage . 12 C. W. N. 345 

See Penalty . I. L. R. 31 Calc. 138 
Mortgage bond — Stipulations in 


amount to penalties — Compound interest— In- 

creased interest on default — Compensation for 
breach of contract — Interest after date fixed for 
payment , power to give — Interest at contract 
rate after such date. Compound interest at a 
rate exceeding the rate of interest on the 
principal money being in excess of and outside 
the ordinary and usual stipulation, may be re- 
garded as in the nature of a penalty. Where a 
stipulation in a mortgage bond for increased 
interest on default is retrospective and the in- 
creased interest runs from the date of the bond, 
and not merely from the date of the default, 
it is always to be construed as a penalty, 
because an additional money payment becomes in 
that case immediately payable by the mortgagor. 
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Reg v. Muthavan . I. B. K. 1 Mad. 191. 

8. Criminal misappropriation — 

Penal Code, s. 404. An offence under s. 404 
of the Renal Code is not one of the class of offences 
that may he compounded. Anonymous case 

7 Mad. Ap. 34 


But the increased interest is not therefore to be 
disallowed altogether ; for by s. 74" of the Contract 
Act reasonable compensation not exceeding the 
amount of the penalty is to be received by the party 
complaining of the breach of the contract. Where 
two mortgage bonds were executed each providing 
for interest, compound interest, and on default in- 
creased interest from the respective dates of the 
execution of the bonds, and on the date of the execu- 
tion of the second bond the amount due on the 
Erst bond with interest was included in the principal 
of the second bond ; the High Court in a decree on 
the bonds held that the increased interest by w T ay of 
compensation on the first bond should run only 
from the date of execution of the second bond, and 
that on the second bond should run only from the 
date of default on that bond, and allowed compound 
interest at the same rate only as that at which 
simple interest was stipulated for in the bond, and 
the judicial Committee affirmed that decree. Ss. 86 
and 88 of the Transfer of Property Act contain no 
directions for interest beyond the date to be fixed by 
the Court up to which the account is directed to be 
taken ; but it has long been the uniform practice of 
the Calcutta High Court to give such interest, and 
the power to do so, -whatever the source of it (and 
that is immaterial since the decision in Maharaja 
of Bharat pur v. Kanno Dei , L. B. 28 I. A. 35 ; I. L. 
B. 23 All. 181) must be considered as estab- 
lished. Sundae. Kobe v. Rai Sham Krishen 
(1906) . I. L. R. 84 Calc, 150; L. R. 34 I. A. 9 

COMPOUNDING OFFENCE. 

See Complaint — Revival op Complaint. 

I. Ii. R. 1 Bom. 84 

See Contract Act, s. 23 — Illegal Con- 
tracts — Compounding Criminal 

Offences. 

See False Charge. 

I. D. R. 11 Gale. 79 

See Guarantee . I. Xj. R. 11 Bom. 588 

See Malicious Prosecution. 

1. 1.. R. 8 Mad. 6 


Screening an offender- 


Penal Code, s. 214. The accused agreed to give 
RIO to S in consideration of his not giving 
evidence against K, who was charged with the 
offences of house-breaking by night and theft in 
a building. 8 gave evidence against K , who was, 
however, acquitted. The accused was charged 
under Penal Code, s. 214, but was acquitted. Held, 
that the acquittal was right. S. 214 of the Penal 
Code pre-supposes the actual commission of an 
offence, or the guilt of the person screened from 
punishment. Queen- Empress v. Saminatha. 

I. L. R. 14 Mad. 400 

2. Adultery — Withdraival of charge . 

Where the husband of a woman with whom the 
accused was alleged to have committed adultery 
professed himself unwilling to proceed with the 
prosecution and the Assistant judge thereupon 


ordered the accused to be dischaged, the Court in 
the exercise of its discretion, declined to interfere. 
Reg. v. Ramlojeriq . . 5 Bom. Or. 27 

8. . Withdrawal of 

charge . The power given to Magistrates to permit 
complainants to withdraw their complaints is con- 
fined to cases falling for disposal under Chap XV 
of the Criminal Procedure Code. Consequently a 
charge of adultery cannot be withdrawn by a com- 
plainant with the Magistrate’s consent. Queen v . 
Gumbheer . . 2 N. W. 234 


Penal Code, s. 497 


— Appeal . N charged T with having committed 
adultery with his wife. On inquiry into the charge 
by the Magistrate, the case was committed to the 
Session Court for trial, when T was convicted. T 
appealed to the High Court. After conviction, N 
and his wife were reconciled, and N at the hearing 
of the appeal asked for leave to compound the 
offence. Held, that at that stage of the case 
sanction could not be given to withdraw the 
charge. Empress of India v. Thompson 

I. Ij. R. 2 All. 839 

5. — Assault— Penal Code, s . 214- 

Ad irrespective of intention. The offence of as- 
saulting a man and intentionally causing grievous 
hurt does not consist of an act irrespective of the 
intention, and cannot be compounded. The term 
assault 5 5 used in illustration ( b ) to s. 214 of Act 
XLV of 1860 does not mean assault as defined in the 
Code. It is to be construed in its general and more 
ordinary sense. Queen v. Madan Mohun 

61.1, 302 


Cheating — Forgery — Act X of 


1872 ( Criminal Procedure Code), $. 18S — Construc- 
tion of Act with reference to Bill before the Legis- 
lature. Cheating and forgery are not offences which 
may be lawfully compounded. Where a Magistrate- 
decided that certain offences could be lawfully com- 
pounded, having regard to a Bill which the Legisla- 
ture had brought in amending s. 214 of the Penal 
Code : — Held, that it vras irregular for such Magis- 
trate to allow his decision to be guided by anything 
in a Bill that had not become law, and it w r as his 
duty to have interpreted that section without refer- 
ence to merely contemplated legislation. In the 
matter of the petition of Raunak Husain v. 
Harbans Singh . . I. L. R. 3 All. 283 

7. Criminal breach of trust — 

Penal Code, ss. 213, 214, 406 . The offence of crimi- 
nal breach of trust, under s. 406 of the Penal 
Code, cannot, under the terms of ss. 213 and 214 
of the same’ Code, be lawfully compounded. In the 
matter of a Reference from the Chief Presi- 
dency Magistrate . . 6 C. L, E. 392 


DIGEST OF CASES. 


COMPOUNDING OFFENCE-co^tf. 


COMPOUND INTEREST — concld. 


( 2210 ) 


( 2209 } DIGEST OE CASES. 


COMPOUNDING OFFENCE — contdt 

0. . Enticing away married 

woman — Criminal Procedure Code , 1872, s. 188 . 
The offence of enticing away a married woman 
with a criminal intent is not an offence which may 
lawfully be compounded. Reg v. Muthavan 

I. Ii. B. 1 Mad. 191 

10. House-trespass — Criminal 

Procedure Code, 1882, ss. 248, 259 — Case sent up 
by police. A criminal charge under s. 448 of the 
Penal Code having been instituted, the accused w r as 
sent up by the police before a Deputy Magistrate of 
the first class. Previous to any evidence being 
taken the complainant intimated to the Magistrate 
that the case had been amicably settled, and that he 
did not wish to proceed further in the matter, upon 
which the Magistrate recorded an order, 44 Compro- 
mised ; defendant acquitted. 55 Subsequently the 
Magistrate of the district, relying upon ss. 248 and 
259, and professing to act under s. 437 of the Cri- 
minal Procedure Code, directed the Deputy Magis- 
trate to send up the parties and proceed regularly 
with the case. Held, that ss. 248 and 259 had no 
bearing on the case, and that the mere fact of the 
accused having been sent up by the police did not 
prevent the offence, which was legally compound - 
able, from being compromised, and that conse- 
quently the order of the Deputy Magistrate was 
prefectly correct and legal. Queen-Empress v. 
Nowab Jan . . I. L. B. 10 Calc. 551 

11. 7 Hurt — Voluntarily causing hurt 

* — Penal Code, s. 828 — Criminal Procedure Code, 
1872, s. 188 . The offence of voluntarily causing 
hurt under s. 323 of the Penal Code is one which 
may lawfully be compounded, and the withdrawal 
from the prosecution in such a case is therefore 
permissible under s. 1S8 of the Criminal Procedure 
Code, 1861. Reg. v. Jetha Bhala. 10 Bom. 08 

12. ■ Penal Code, s. 

214 — Causing gr&vious hurt. Whenever the words 
“voluntarily,” 4 4 intentionally, 5 5 4 4 fraudulently, 5 5 
“dishonestly, 55 or others whose definition involves a 
particular intention, enter along with a specified 
act into the description of an offence, the offence 
not being one irrespective of the intention, is not 
one which the exception to s. 214 of the Penal 
Code, by itself, allows to be compounded. The 
offence, to admit of compromise, must be one in 
this sense irrespective of the intention, and it 
must be one for which a civil action may be 
brought at the option of the person injured, instead 
of criminal proceedings. The offence of voluntarily 
causing grivous hurt cannot, accordingly, be com- 
pounded. Reg. v, Jetha Bhala , 10 Bom. 68, dis- 
approved. Reg. v. Rahimat 

I. L. B. 1 Bom. 147 

13. • Kidnapping. The offence of 

kidnapping can be lawfully compounded. Queen 
v . Gopee Mohun Mitter . 22 W. B. Or. 20 

14. ■ Mischief — Criminal Procedure 

Code ( Act X of 1882), s. 345 — Mischief done to the 
private property of a village Mahdr . The accused 
was charged with mischief for causing damage 


COMPOUNDING OFFEN CE — contd. 

to crops which were the private property of a village 
Mahar. The Magistrate refused to allow the 
offence to be compounded, on the ground that the 
damage was done to a village Mahar and, therefore, 
could not be treated as damage affecting only a 
private person, as Mahar s had" duties to perform 
in connection with the village. Held , that the 
offence was compoundable under s. 345 of the Code 
of Criminal Procedure (Act X of 1882), as the 
damage was caused to a private person and not to 
the public. The fact that the complainant was a 
village Mahar would not make his personal pro- 
perty the property of the public or even of the 
Mahar community generally, in re Motiram 

I. Ii. B. 22 Bom. 889 

15. Wrongful restraint. The 

causing of wrongful restraint to another may law- 
fully be compounded. Mothooranath Bhoomick 
v. Kenaram Kurmokar , . 7 W. B. 33 

18. — Requisites for 

composition of offence valid in law — Criminal 
Procedure Code (Act X of 1882), s. 345 — Onus 
of proof — W rongful restraint and confinement of 
coolies employed on tea garden. Where an accused 
person alleges that an offence with which he is 
charged has been compounded so as to take away 
the jurisdiction of the Criminal Courts to try it, 
the onus is on him to show that there was a composi- 
tion valid in law. M, a European British subject, 
charged with the compoundable offences of wrongful 
restraint and wrongful confinement of coolies em- 
ployed on a tea garden of which he was the manager, 
pleaded that the Magistrate had no jurisdiction to 
try the cases, as they had been compounded by the 
complainants. The alleged compromise consisted 
of a Bengali paper, signed by the coolies, stating 
that they 4 4 made razinama 5 5 (compromise) 4 4 of 
the case of their own accord,” and a paper in 
English signed by M, these papers being given 
to the District Superintendant of Police, who had 
investigated the complaints, and “who stated that 
he asked the coolies as to the contents of the 
Bengali paper, and they said that they had signed 
it voluntarily and stated its purport, and that 
one of them said in the presence of the others that 
it was a razinama. G, one of the coolies, also wrote 
on the paper the words in Uriya, 4 4 I will not carry 
on the case.” The Bengali paper was written by 
the Darogah of the police station in presence of 
M. The paper signed by M was as follows : — 4 ‘I 
hereby agree with these Ganjam people that there 
shall be no legal proceedings of any kind taken 
against them with the exception of those who 
have not completed their agreements. Those whose 
agreements have not been completed, proceedings 
will be taken against them on 22nd May, if 
they have not returned to the garden before 
then 55 . Neither of the papers were explained to 
G so as to make them intelligible to him, for 
though the Bengali paper was read out, G did not 
understand that language. G was one of the coolies 
who had completed his agreement with M. Held, 

3 z 


( 2211 ) 


DIGEST OF CASES. 


( 2212 ) 



per Prinsef, J . — The compounding of an offence 
signifies that the person against whom the offence 
has been committed has received some grati- 
fication to act as an inducement for liis desiring 
to abstain from a prosecution ; here there was 
no forbearance on the part of M to proceed 
against G, who had served out the term of his 
engagement, and, therefore, there was no con- 
sideration for the agreement to compound. Having 
regard, moreover, to the ignorance and inferior 
intelligence of 6?, it was of vital importance for 
M to show what led to the alleged agreement, and 
how it *was that the Darogah was instrumental to 
it, which he had not done. Per Trevelyan, J. — 
Compounding an offence supposes an arrange- 
ment by which the parties have settled their 
differences, and in the more usual acceptation of 
the term implies that the prosecutor has received 
some consideration or gratification for dropping the j 
prosecution. Although the provisions of the Con- j 
tract Act may not apply, the proof of the arrange- j 
ment must be similar to that which the Court 
requires for the proof of any agreement which is 
in issue,* and unless it appears that the parties 
were free from influence of every kind and were 
fully aware of their respective rights, it would be 
impossible to give effect to a so-called arrange- 
ment or composition. Having regard to the fact 
that the writer of the Bengali agreement had not | 
been called, and that the contracting parties were, 
on the one side, ignorant coolies, strangers to the 
land and to the language in which the document 
was written, and on the other, a European of 
some education, assisted by his Bengali clerk, and, 
having also the assistance of the police, it was 
not proved that G knew what he was about and 
was fairly contracting. Held, therefore, by the 
Court that there was under the circumstances no 
compounding of the offences' with which M was 
charged, valid in law such as to deprive the 
Magistrate of jurisdiction to try them. Murray 
v. Queen-Empress * I. D. B. 21 Gale. 103 

17. Compounding after com- 

mittal — Effect of , on committal. A committal 
once made of an accused person by a Magistrate to 
the Sessions, cannot be annulled by his allowing the 
prosecutor to file a compromise. Queen v. Salim 
Sheik . . ... .. . . 2 W. It. Or. 57 

18, * — — Compromise— Criminal Proce- 
dure Code ( Act V of 1898% s. 845 — Filing of 
petition of compromise in Court- — Effect of subse- 
quent withdrawal of petition. Where a complain- 
ant, a female, had presented a petition of com- 
promise in respect of a compoundable offence and 
the Magistrate had examined her and satisfied 
himself as to her understanding the same. Held, 
that he was wrong in ordering the petition to be 
put up with the record but should have imme- 
diately dealt with the matter, and that he was 
under the terms of s. 345, Criminal Procedure 
Code, obliged to accept the compromise and to 
give effect to it. Held , also, that the complainant 
could not by a subsequent withdrawal of the 


above petition of compromise insist upon the 
case proceeding. Kusum Bewa v. Bechu Bewa 

3 C. W. 3ST. 822 

19. — — — — • Offence lawfully 

compoundable— Penal Code ( Act XLV of I860 % 
s. 342 Petition for withdrawal and compromise— 
Object and effect of — Duty of Magistrate on receipt 
of such petition. When a charge is framed against 
an accused person only of an offence which can 
be lawfully compounded and a petition of compro- 
mise or for leave to compound the offence is put in., 
the Court should allow the parties to compound 
the offence, and acquit the accused. When a peti- 
tion either for compromise of , or for withdrawal 
from, the case is put in, the Court ought to make an 
order either granting or refusing the application 
then and there, and should not put it off by ordering 
it to be filed with the record to be considered at the 
close of the trial. Mahomed Ismail v. Faizuddx 

3C.W. N.548 

20. — _ — Compoundable 

offence B hether the compounding of an offence 
enures to the acquittal of all the parties complained 
against. If, in the case of a compoundable offence, 
the complainant intimates to the Court that he 
has compounded it and desires to withdraw his 
complaint, the order passed by the Magistrate 
allowing the withdrawal is in respect of the 
offence and not solely in regard to the persons 
actually under trial at the time, as the law contem- 
plates that all the accused persons should be under 
trial at the same time before a judicial officer, unless 
in some exceptional circumstances, such as their 
absconding, or sickness, or some such reason, the- 
attendance of some of them cannot be obtained. 
Where, out of several persons named in the com- 
plaint, the Magistrate issued process against one,, 
and subsequently allowed the complainant to com- 
pound with him, but did not issue process against 
the others, and also refused to stay proceedings 
against them in respect of the offence complained 
of : Held, that the Magistrate ought to have issued 
process against the latter at the same time as it 
was issued against the former, and, the offence 
having been compounded, all the persons com- 
plained against were equally entitled to an acquittal 
Chandra Kumar Das v. Emperor (1902) 

7 C. W. N. 176 

21. _ — — — Agreement , 'to 

stifle a prosecution — Compounding a non-compound- 
able offence — Agreement as defence in a civil action—,. 
Suit for wrongful confinement— Contract Act (IX 
of 1872), s. 23. The plaintiff sued the defendant 
in damages for wrongful arrest and confinement. 
The defence pleaded an agreement whereby the 
parties |had agreed to settle their differences in 
consideration of compounding some criminal 
charges, one of which was not by law compound- 
able, and which were then pending between the 
parties in a Criminal Court, The lower Appellate 
Court held that the plaintiff was prevented from 
bringing the action by reason of the agreement 
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On appeal.: Held, that the object. of the agreement 
being to stifle a prosecution was bad in law, and 
that the agreement, therefore, could not be set up 
as a defence in a Court of Law. Dalsukheam 
v. Charles DeBretton (1904) 

I. Ii. R. 28 Bom. 828 

COMPROMISE. 

Col 

1. Construction, Enforcing-, 

Effect of, and setting aside. 

Deeds of Compromise . . 2215 

2. Remedy on Non-performance 

of Compromise . . . 2232 

3. Compromise of Suits under 

Civil Procedure Code . . 2234 

See Administration. 

I. Ii. R. 82 Gale. 561 
See Advocate . I. L. R. 88 Cale. 151 

See Civil Procedure Code, 1882, ss. 
411, 412 . I. L. R. 31 Bom. 10 

See Civil Procedure Code, 1882, s. 375* 
I. L. R. 80 Mad. 478 
8 C. W. 27. 197 
13 C. W. 27. 1023 

See Civil Procedure Code, 1882, s. 462. 

18 C. W. 27. 163 
See Compromise Decree. 

13 C. W. 27. 217 

See Consent Decree. 

18 C. W. 27. 1197 
See Costs . I. Is. R. 30 Bom. 27 
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1. CONSTRUCTION, ENFORCING, EFFECT 
OF, AND SETTING ASIDE, DEEDS OF 
COMPROMISE— contd. 

widows as should have male issue :■ — Held , that 
as such a disposition would contravene the ordi- 
nary rules of devolution of Hindu property, and be 
contrary to the usages of Hindus, and as there was 
no mention of any change of intention as to the pro- 
prietary right, a construction which would postpone 
male issue to their mothers was inadmissible. 
Gajapathi Radhika Patta Mahadebi Guru v. 
Gajapathi Hari Krishna Debi Guru 

6 B. L. B. 202 
14 W. B. P. C. 33 
13 Moo. I. A. 497 

Reversing the decision of the High Court in 
Gajapaty Hari Krishna Devi Garu v. Gajapaty 
Radhika Patta Maha Devi Garu and Gajapaty 
Nilamani Patta Maha Devi Garu v. Gajapaty 
Radhika Patta Negha Deva Garu 

2 Mad. 369 


Agreement to re- 


See Pauper Suit — Appeals. 

I. L. B. 18 Bom. 404 

Se Stamp Duty, refund of. 

11 W. B. 158 
4 B. Ii. B. Ap. 96, 96 note 

1. CONSTRUCTION, ENFORCING, EFFECT 
OF, AND SETTING ASIDE, DEEDS OF 
COMPROMISE. 

1, Construction — Release — “ All 

present and future liabilities General words used 
in a deed of compromise or in a release must be 
confined to matters of the same nature and forming 
part of the transaction which the parties had in 
view. Directors of the London and South-Western 
Railway Company v. Blachnore , L. R. 4 H. L. 
610, followed. Neelanund Singh v. Hamidood- 

: din ... . . . . . I. Xi. B. 8 Calc. 576 

2. Hindu family — 
Deed altering proper course of succession according 
io Hindu law. Where a dispute in a Hindu family 
as to legitimacy and the right to succession resulted 
in a family arrangement as to the mode in which 
the estate was to be held by the sons : — Held, 
that such a document ought not to be construed 
narrowly by a strict interpretation of the literal 
meaning of the words, hut that the object and 
general spirit are the best keys to the interpretation. 
Where a family arrangement, if construed 
•strictly, would have given a taluk, in the event of 
the death of a younger son, to such of the lawful 


linquish claim — Continuing suit after agreement 
— Liability to repay consideration-money. Where, 
during the pendency of a suit, the plaintiff, in 
consideration of R2,0Q0, executed contemporane- 
ously a farigh-kutti, or relinquishment of the claim 
made by him in the suit, and an ikrarnamah, or 
engagement to deliver in a razinamah, or deed 
acknowledging himself to be satisfied : — Held , 
that the farigh-kutti and razinamah amounted to a 
decided agreement for the settlement of the action ; 
and that, although the plaintiff sued as a pauper, 
yet, as it was questionable whether he should have 
been allowed to sue as a pauper, and as he had 
failed to perform his duty according to his 
engagement in entering up a razinamah, he was 
liable to pay the consideration- money of the 
agreement and the costs incurred in consequence 
of his unsuccessful and apparently unjust litigation 
which he had instituted and carried on for the 
purpose of freeing himself from the obligation 
incurred by the farigh-kutti. Munni Ram Awasty 
v. Sheo Churn Awasty . 7 W. B. P. C. 29 

4 Moo. X. A. 114 


Conditional agree- 


ment to pay interest. Where a compromise embodied 
in a decree was to the effect that the defendant 
should pay to the plaintiff the principal sum within a 
specified period, and that if he -were successful in 
another suit against a different party he could also 
pay the'interest ; and the defendant succeeded in his 
suit in the first Court, but his suit was dismissed on 
appeal : — Held, that he was not liable to pay the 
interest on the proper construction of the com- 
promise. Bolakee Lall v . Mahomed.. ,;Hossein 
Khan . .. .... , 14 W, B. ,03 


. MaJiomedan Law — 


Estate limited to take effect in favour of & person 
after another's death. It is not consistent with 
Mahomedan law to limit an estate to take effect 
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COMPROMISE — contd* 

1. CONSTRUCTION, ENFORCING, EFFECT 
OF, AND SETTING ASIDE, DEEDS OF 
COMPROMISE — contd. 

after the determination, on the death of the owner, 
of a prior estate by way of what is known to English 
law as a vested remainder, so as to create an interest 
which can pass to a third person before the determi- 
nation of the prior estate. The parties to a solena- 
mah or compromise were, on the one side, the widow 
of a Mahomedan, she being in possession of villages 
in Oudh, which had belonged to him, and of which 
the summary settlement of 1858 had been made with 
her ; and, on the other side, two brothers, alleged to 
be his sons. By the compromise, which was made 
in the course of proceedings at regular settlement, it 
was agreed that the widow should, during her life- 
time, continue to hold possession, and remain pro- 
prietor, without power of alienation, and that after 
her death the two sons should possess each one-half 
of the property. Held, that, on the true construc- 
tion of the compromise, the title of the sons to 
succeed was contingent upon their surviving the 
widow, and that no interest passed to their heirs on 
their deaths in her lifetime. Abdul Wahid Khan 
v. Ntjran Bibi . . I. Ii. R. II Calc. 597 

Ii. R. 12 I. A. 91 

0. Penalty for non- 

fulfilment of conditions, suit to enforce . A suit 
for a kabuliat having been brought in the Revenue 
Court, a deed of compromise was filed in the suit, in 
which it was stipulated that a certain sum would be 
paid by the defendants to the zamindar as rent of 
four kanis of land, including homestead, after muta- 
tion of names ; that R15-8 on account of outstand- 
ing balance and charges connected with the rents 
would be paid to the plaintiffs within a month ; and 
that in default the defendants would have no right 
to the lands specified. The defendants having 
failed to fulfil the conditions, the plaintiffs executed 
their decree and realised from them the balance 
above mentioned, and having sued them for the rent 
obtained a decree. The plaintiffs then brought this 
suit to recover possession, in virtue of itmcmii right, 
of the land on the ground of non-fulfilment of the 
conditions of the compromise. The first Court 
gave them a decree, which the lower Appellate Court 
reversed, holding that the deed merely imposed a 
penalty with a view to punctual payment. Held, 
that, as what the defendants had to do was of a 
perpetually recurring nature, and no action which 
the Court might take would be effectual in preserv- 
ing the plaintiff from being sued by the zamindar, 
the intention was that the terms should he strictly 
enforced on failure to perform the conditions, and 
that the defendant should be obliged to surrender 
the lands. Mahomed Hashim v. Hossein Ali 

19 W. It. 433 

7. Construction and 

enforceability of compromise of suit between mem- 
bers of grantee's family — Removal of manager — 
Appointment of receiver. Early in the eighteenth 
century two villages were granted by the zamindar s 
of Sivaganga and Guntamanaikanur to the last of 
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OF, AND SETTING f ASIDE, DEEDS OF 
COMPROMISE — contd! 

the Naik rulers of Madura for the maintenance of 
the rank and dignity of his family which was now 
represented by the plaintiffs and defendants Nos. I 
to 23. The property was long managed by the 
representative, for the time being, of the senior line. 
In 1844 one of the junior members instituted a suit 
for partition, which terminated in a decree, declaring 
the corpus of the property to be indivisible and the 
annual produce to be divisible in certain shares. 
Subsequently in 1857 a compromise was entered 
into, by which the parties agreed to vary the distri- 
bution of the shares, but they agreed that the 
management of the estate, indivisible and inalien- 
able, should continue to be vested in the eldest line 
subject to certain supervision on the part of the 
other members. The compromise was long acted 
upon by the family ; but in 1892 the representative 
of the senior line died, leaving only his widow and 
infant sons. The widow, as guardian of the elder 
son, then entered on the management, and being 
gosha, delegated it to a stranger. The plaintiffs 
representing a junior line now sued for the removal 
of these persons from management and the appoint- 
ment of another manager alleging both that they 
had no right to the managership and that they 
had been guilty of mismanagement. All the 
members of the family were made parties to the suit. 
Held, that the compromise was binding on the 
parties, and that under the compromise the plaintiffs 
had no right to joint management ; and that the 
widow of the last manager should be removed 
from the managership, and that until one of her sons, 
came of age the estate should be managed by a 
receiver appointed from among the members of the 
family. Tibtjmalai Naik v. Bang abet Tibtjmalai 
Satjbi Naik . . . . 1. 1*. R. 21 Mad. 310 

8. Assignment of 

villages , part of an impartible estate — Maintenance 
of a member of a junior branch of a joint Hindu* 
family — Agreement — Arbitration award, decree and 
settle?ne?it there on — Revenue , by whom payable . 
A talukhdar owning an impartible inheritance was 
the head of a joint Hindu family, of which ^ the 
defendant, his first cousin, was a member in a 
junior branch. In 1864 they came to terms as to 
the latter’s claims upon the ancestral estate. A 
decree in that year founded upon the award of 
arbitrators between them declared the talukhdar’ s 
ownership, and the assignment by him of eleven 
villages to the junior member, free of liability in 
respect of the revenue. These terms were entered 
in an administration paper, or wajib-ul-arz, of the 
talukh before the settlement of 1867, in the record 
whereof they were also entered. And they were 
referred to in a sanad granted to the talukhdar. 
When the settlement of 1889 was in progress the 
profits of the eleven villages and the Government 
demand thereon had greatly increased ; and for 
this jumma the talukhdar was liable without any 
proportionate increase of profit from the eleven 
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I. CONSTRUCTION, ENFORCING, EFFECT 
OF, AND SETTING ASIDE, DEEDS OF 
COMPROMISE — contd. 

villages. In 1881 the talukhdar sued for a declara- 
tion that the defendant’s right in the villages 
consisted only of a certain amount of allowance for 
maintenance derivable from them. He also claimed 
that the defendant should repay to him a sum which 
he had paid for local cesses. The defence was that 
the defendant’ s right in the eleven villages had been 
conclusively settled in the above proceedings. Held, 
that by the true construction of the decree of 1864, 
which was the foundation of the title of either party, 
the profits of the eleven villages belonged to the 
defendant, and that the revenue was to be paid, as 
between the two, by the plaintiff with the enhance- 
ments, without benefit to him from the increase in 
the yield of the land. The principle of the judg- 
ments below was that the question to be decided 
was of the kind where the head of a family and a 
junior member dispute the amount of maintenance 
that should be paid. But the property assigned in 
this case was not of the variable character which 
belonged to an ordinai’y allowance for maintenance 
and there was nothing to show that the Courts had 
authority to disturb settled arrangements on the 
ground of their being originally based on claims to 
maintenance. The talukh was vested in the 
plaintiff subject to the right of the defendant to 
hold eleven villages, and as between them, the 
former was liable for the jumma and the latter for 
the local rates and cesses. Lqknath v. Bissessab- 
nath . . . I. Xi. R. 27 Calc. 103 

9. Enforcing Compromise— 

Compromise of family disputes — Hindu law — 
Agreement as to succession to property — Suit to 
enforce the agreement — MistaJce in law. In 1859, 
two brothers, A and B, filed a petition in the Collec- 
torate, by which it was agreed that the family pro- 
perty should be divided in certain shares. B,who 
had only lately attained his age of majority, acted 
on his own account and as guardian of his minor 
brothers. In a suit by A to carry out the terms of 
the petition, B contended that undue advantage 
had been taken of his youth and inexperience ; that 
the agreement was invalid ; and that there was no 
consideration. It appeared that, at the time of the 
agreement, there was a bond fide dispute as to the 
rights of the parties, and no evidence of fraud was 
adduced. Held , that the plaintiff was entitled to a 
decree. Principles upon which the Court acts in 
setting aside compromises considered. Ram Nibtjn- 
tfUN Singh v. Prayag Singh 

I. L. R. 8 Calc. 138 ; 10 C. L. R. 66 


of ceremonies of Worship— Allegation of breach of. 
Two brothers executed and filed a deed of com- 
promise, dividing between them the family property, 
and a decree was passed in terms thereof. Under 

■ this decree, the elder was to hold possession of cer- 

■ tain lands, the rents of which were to go to perform 
- the worship of the family idol* The elder was kept 
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out of possession of these lands by the younger, and 
he performed the worship at his own expense, and 
the younger took out execution, objecting that his 
brother had not performed his trust as family 
shebait, so that he had been compelled to perform 
the ceremonies at his own expense : but his objection 
was overruled. Held , on appeal by the younger, 
that the non-performance of any ceremonies by the 
elder brother gave him no cause of complaint, 
unless he could show that such failure was not 
caused by any default on his own part. Radha- 
jiban Mustafi v. Tara Mani Dasi 

2 B. L. R. P. C. 79 

11 W. R. P. C. 31 

12 Moo. I. A. 380 


Decree made on 


compromise — Review of judgment — Altering decree . 
The manager of the Court of Wards effected a 
compromise with claimants on the estate ; a decree 
was passed on the basis of that compromise, but 
before the parties wished theMecree to be made ; in 
the decree, leave was reserved to apply for a review, 
if the compromise was not sanctioned by the Com- 
missioner, and was prejudicial to the parties. The 
compromise was sanctioned by the Commissioner, 
but afterwards the manager found that he had been 
deceived by his servants, and that the claim had 
been allowed erroneously. Held, that the Court 
having granted a review, and the claim being proved 
to be exaggerated, a decree was properly given for 
the true amount. Laljx Sahtt v. Collector of 
Tirhoot . . . 33, Xj, R. P. C. 648 

15 W. R. P. C. 23 


Effect of Compromise- 


Reconveyance with condition of the gift of property 
— Restriction of alienation — Mahomedan Law — 
Gift. M and her son S departing on a journey, 
made a conditional gift of their property to A . On 
their return, A , under the award of a panchayat, 
restored their property, but by the instrument 
reconveying it their estate was limited to a life 
interest, and they were restrained from alienating 
it. The lower Courts held this instrument to be a 
deed of gift, and that the conditions attached to the 
gift were void by Mahomedan law. Held , on special 
appeal, that the lower Courts were wrong in so 
treating it, as it was in fact a compromise, the 
terms of which should be carried out, and M and S 
should be restrained from wasting or alienating the 
property. Abtjbekar bin Hagada Hajisaba v. 
Maibibi .... 6 Born. A. C. 77 . 


Subsequently ac- 


quired property. The late Maharajah Mitterjeet 
Singh was entitled to the levy of a tax upon pilgrims 
resorting to the temple at Gya. On the abolition 
of the tax by the Government a compensation was 
awarded to the Maharajah in lieu of it in the shape 
of a perpetual annual payment, which sum, it was 
settled by an agreement and a decree of a Suclder 




Court during the Maharajah’s lifetime, was on his 
death to be divided in certain proportions between 
his two sons, through whom the present appellant 
and respondents claim as then* heirs respectively. 
Held, that, in whatever mode the Government might 
think proper to deal with this sum, with reference to 
the jumma, the rights of the parties could not be 
affected thereby without their consent, but would 
continue to be adjusted according to the proportions 
originally established. Inderjeet Kooar v. 
Ismudh Kodak . . 5 W. E. P. C. 14 

I Ind. Jur. 3ST. S. 141 
10 Moo. I. A. 329 


Family Agree- 


ment as to division of property — Suit for further 
share. The plaintiff, defendant, and K were bro- 
thers. K died, and after his death a division took 
place, and an agreement was executed by the parties 
by which one-third of the family property went to 
the plaintiff, and two- thirds to the defendant, whose 
son had been adopted by K , the plaintiff giving up 
his right to more than a third in consideration of 
the fact of the adoption. Subsequently K' s widow* 
sued for a share on behalf of her own son. but the 
suit -was decided against her and affirmed by the 
High Court, on the ground that her son w*as an idiot. 
The plaintiff now* sued for recovery of a moiety of 
the one-third share still in possession of the defend- 
ant which in ordinary course would have fallen to 
X or his representatives. Held , that the plaintiff 
having by the agreement accepted a third share, and 
abandoned his claim to the rest, could not recover. 
Samy Aiyangar alias Ramasawmy Aiyangar v. 
Alagasinga Aiyakgar . . 3 Mad. 33 


Admission of 


Title in compromise, effect of. A suit having been 
brought against B J and others, a compromise was 
effected, to which J I) (a pro forma defendant) was 
no party, and a decree w-as passed on the terms of 
the compromise whereby certain land was awarded 
to the plaintiff. On attempting to take possession, 
the plaintiff w*as opposed by J I). The case w r as 
taken up under s. 230, Code of Civil Procedure, and 
J D’s possession was upheld; the plaintiff then 
brought a suit against J D, who dying, w r as repre- 
sented by the defendants in the former suit who had 
been parties to the compromise. Held , that these 
defendants were hound by the terms of the com- 
promise in which they had admitted the title of the 
plaintiff in the lands in dispute, even if their title to 
the lands accrued to them since the compromise. 
Bam Chtjnder Adhikaree v. Ram Jeebxjn Adhi- 
karee . . . . . 12 W. It. 427 


Interest — A c i 
certain amount 


{XXXII of 1839) — Interest on 
payable on the happening of an event and at certain 
time — Sum agreed to he paid to defend a suit — 
Effect of compromise of suit on liability to pay « 
A brought a suit aganist B and C. B wrote a letter 


to 0 , proposing that counsel should be engaged to 
defend the suit, and that C should contribute R900 
only for it. 0 agreed to the proposal and consented 
to pay the amount within ten days. Counsel was 
engaged, and R4,0Q0 w*ere paid to him. After seve- 
ral hearings the case was compromised. B then de- 
manded from C the amount which he had promised 
to contribute, and also interest on it. 0 refused to 
pay and a suit was brought by B to recover the said 
amount with interest. C pleaded that he was not 
liable to pay the amount, inasmuch as the case was 
compromised, and also pleaded that he was not liable 
to pay interest on it, as the debt was neither certain 
in amount nor payable at a certain time. Held, 
that B was entitled to recover the amount, as there 
was a promise by C to pay on the happening of a 
c er tain event which had happened. H eld , also, that 
B was entitled to get interest on the amount, inas- 
much as the debt was not uncertain, the date of 
payment was defined, and G knew that the contin- 
gency upon which he became liable had occurred. 
Surja Narain Mukhopadhya v. Pkatap "Nabais 
Mukhopadhya . . I. Ii. R. 26 Calc. 955 

17. — - Compromise con- 

sisting of two Agreements, one registered and the 
other not — Unregistered Agreement incorporated 
into a judicial proceeding. A prior suit between 
the same parties, now* contesting the right to part of 
an ancestral estate, claimed another part of the same 
estate, without comprising the lands now in suit, 
which, at the time when the first suit was brought, 
were outstanding under a mortgage. A decree had 
been made by consent, excluding the lands now sued 
for. The defendant’s case was that the lands now 
claimed, together with those decreed by consent, had 
been made the subject of a compromise of which the 
terms had been stated in tw r o written agreements not 
registered. Also, that according to the compromise 
each of the parties w*as to take a moiety of the whole 
estate. Each had obtained possession ; but the 
decree was limited to the part of the estate for which 
the prior suit, then disposed of, was brought ; and 
only one of the agreements— that one which related 
to the lands then in suit— was presented to and 
accepted by the Court which made the consent 
decree. Held, that this agreement had a different 
effect from the other one, as it constituted a step in 
a judicial proceedings, and did not require registra- 
tion. The order was pronounced in terms of it. 
But as regarded the lands now in suit, excluded as 
they had been from the decree in the former suit, 
the defendant’s title to them had been left to stand 
or fall by the other unregistered document. The 
latter, by the Registration Act, 1877, conferred no 
title, and this defence failed. Pranal Akhi v. 
Laeshmi Asm . . I. Ii. R. 22 Mad. 508 

L. R. 26 I. A. 101 
3 C. W. N. 485 

18. Betting aside compromise— 

Suit to set aside deed of compromise — Onus probandu 
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1/ CONSTRUCTION, ENFORCING, ' EFFECT 
r OF, AND SETTING ASIDE, DEEDS OF 
' <| COMPROMISE — contd. 

A solenamah or deed of agreement to compromise 
conflicting claims entered into in the presence of 
witnesses and solemnly acknowledged in Court, by 
parties who were mutually ignorant of their res- 
pective legal rights, cannot afterwards be set aside 
upon a plea of ignorance of the real facts when the 
party seeking to avoid the deed had the means of 
ascertaining those facts within his reach. Gross 
fraud and imposition are not to be imputed upon 
mere suspicion, and unless the charge is proved, 
a party cannot be released from an agreement 
entered into by his own solemn act. The onus of 
showing that a compromise has been fraudulently 
obtained by intimidation and false representation is 
cast upon those who seek to impeach the validity of 
their own deed. Rajunbtjr Narain Rae v. Bijax 
Govind Singh . . 2 Moo. I. A. 181 

10. . — - Application to 

set aside compromise — Review of judgment — New 
suit. For the purpose of setting aside a decree 
passed in pursuance of a compromise come to out of 
Court, there are two available modes of procedure : 
(i) by suit ; (ii) by a review of the judgment sought 
to be set aside, the latter being the more regular 
mode of procedure. Lalji SaJm v. Collector of 
Tirhootj 6 B. L . R. 649 ; Mewa Lai Thahur v. 
Bhujun Jha, IS B. L. JR. Ap. 11 ; Gilbert v. Endean, 
L. R. 9 Ch. D . 259, followed. Axjshootosh Chandra 
v. Tarapeasanna Roy . I. la. R. 10 Calc. @12 

20. _ — — —— — _ Joint and un- 

divided ancestral property — Separate property — 
Estoppel. Certain ancestral estate was recorded as 
held in equal shares by four brothers, A, B, C , and 
D. On A’s death his son E was recorded as the 
holder of the share. On the deaths of B and D, 
C was at first recorded as the owner of their shares. 
Shortly afterwards B’s widow, F, and D’s widow 
G , were recorded as the holders of their husbands’ 
shares. Again, at a later period, the names of H 
and I, the sons of E, were substituted for those of 
the widows. The estate was subsequently sold for 
arrears of Government revenue, but a farm of it was 
given to E, H, I, and 0. In 1853 the Govern- 
ment, having purchased the estate, proposed to 
regrant it to the old zamindars and farmers, and a 
report regarding the ownership of the estate was 
called for. It was reported that it appeared from 
the statements of E and J, the son of C, that the 
widows of B and D had made a gift of their shares 
to H and 1. In 1853 E, J , H, and I were asked 
by the Collector in what manner they proposed to 
divide the estate if it were granted to them, and they 
replied that they would hold it in equal shares. The 
estate was eventually granted to these persons on 
payment of the arrears of revenue. Each of them 
contributed his quota in making such payment. In 
1855 an administration-paper was framed in which 
they were entered, at their own request, as in posses- 
sion each of equal shares. In 1864 they agreed to a 
partition of the shares by arbitration. These pro- 
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ceedings were stopped by J advancing a claim to a 
moiety of the estate. In March 1867 J sued for 
possession of a moiety of the share originally held 
by B’ s widow, then deceased, and for a declaration 
of his right to a moiety of the share held originally 
by D’s widow. In June 1867 the parties to the 
suit effected a compromise, agreeing to divide the 
estate into four lots on certain conditions. A decree 
was accordingly passed in the terms of the compro- 
mise. K, J V son, sued in 1876, in his father’s life- 
time, to obtain the same relief as his father had 
sought in 1867, and a declaration that the arrange- 
ment effected by the compromise and the decree was 
ineffectual. Held, that, assuming that the estate 
was joint until 1867, K was, in the absence of fraud, 
bound by the compromise entered into by his father, 
and his suit was not maintainable. Assuming that 
the estate was held in separate shares, the shares of 
A’s great-uncles descended as inheritance liable to 
obstruction, and K could not have questioned his 
father’s acts. Pitam Singh v. Ujagar Singh 

I. Xj. R. I All. 051 

21 . Suit to set aside 

— Fraudulent Representations— Sanction by Court 
of compromise entered into by a minor— Misap- 
prehension or mistake as to material fads— Con- 
trad Act (IX of 1872), s. 20 — Enquiry as to whether 
it would be for benefit of minor to set aside compromise* 
The plaintiff, a minor, was, as daughter and one of 
the heirs of A, entitled to -^ths of his estate. The 
value of A’s estate was uncertain, and depended 
on whether or not A had been a partner in business 
with M, and whether or not a sum of R3Q,000 
had been paid by M to A in satisfaction of all 
claims which A had against M in respect of the 
estate of K, a deceased brother of A and former 
partner in the same business. M having, on A’s 
death, possessed himself of all the estates of A, the 
plaintiff brought a suit against M, in which a decree 
was made ordering an account to be taken of the 
estate of A which had come into the hands of M. 
Pending such account M died, leaving a will, by 
which he appointed the son of A and another his 
executors, and the suit was revived against them. 
In their application for probate they stated that the 
value of i¥’s estate, so far as they had been able to 
ascertain and were aware, was R4,41,000. Shortly 
after probate was granted, negotiations were entered 
into between the executors and the advisers of the 
plaintiff for a compromise, and a petition was, with 
the concurrence of the executors, presented by the 
plaintiff to the Court, asking for its sanction to the 
terms agreed upon by the parties, which were, that 
the plaintiff should receive R20,000 in full of all 
demands, and R5,000 for her costs of suit. This 
petition took, as the value of JZ’s estate, the amount 
stated by the executors in their application for pro- 
bate, and stated that the value of A ’s estate, in case 
the above-mentioned payment by M was proved, 
would be R30,000, and in case it was not proved*. 


( 2225 ) 


DIGEST OF CASES. 


( 2226 ) 


COMPROMISE— contd, . 

1. CONSTRUCTION, ENFORCING, EFFECT 
OF, AND SETTING ASIDE, DEEDS OF 
COMPROMISE — conid. 

then a moiety of the estate of M ; and that, con- 
sidering the difficulties the plaintiff had to meet in 
proving her case, and with a view to put an end to 
further trouble, litigation, and expense, the above 
terms had been agreed to on her behalf. These 
terms of compromise were sanctioned by the Court 
on the Ilth September 1S76. Shortly afterwards, 
further property was discovered belonging to the 
estate of iff. The plaintiff brought a suit against the 
executors to set aside the compromise, allowing that 
the terms had been accepted by her on the faith of 
the representation made by the executors in their 
application for probate, and charging them with 
wilful and fraudulent concealment. There was 
evidence to show that some of the property subse- 
quently discovered was such that the defendants as 
executors ought to have known, even if they did not, 
of its existence at the time of the compromise. Held, 
that even though the executors had no such know- 
ledge, and there was no actual fraud, yet there was 
such culpable ignorance and neglect of duty on their 
part as to amount to fraud, and carry with it the 
consequences of knowledge ; and as the compromise 
had in consequence been entered into by the parties 
and sanctioned by the Court under a misapprehen- 
sion of material facts, the plaintiff was entitled to 
have the compromise set aside, and the parties 
restored to their rights in the former suit at the time 
it was effected. Per Pontifex, J. — In cases where 
the sanction of the Court is required, as where there 
is an infant concerned, each party is bound to see 
that the materials on which the sanction of the Court 
is asked for are unimpeachable. Per Pontifex, J . 
— Qucere : Whether in this suit, if the questions 
were found to arise, it would be necessary for the 
Court to consider whether it would he for the benefit 
of the minor that the compromise should be set 
aside. Per Garth, C.J.—Semble : Even if it only 
appeared that the compromise had been entered into 
and sanctioned under an entire mistake of the parties 
and of the Court with regard to the subject-matter of 
the agreement, it ought to be set aside under s. 20 
of the Contract Act. Per Garth, 0. J . — In a sub- 
stantive suit by a minor to set aside a compromise 
made with the sanction of the Court obtained by 
fraud or mistake, it is not the province of the Court 
to enquire whether it would or would not be for the 
benefit of the minor that the compromise should be 
set aside ; though it might be otherwise on an appli- 
cation for review" to the Court which granted the 
sanction. Solomon v. Abdool Azeez 

I. It. R. 6 Gale. 087 : 8 C. L. R. 109 

22. Party subsequent- 

ly found legally entitled to nothing— Compromise 
made on behalf of minors . When parties enter into 
a compromise, or family arrangement, in order to 
avoid litigating the question as to whether one of the 
parties is entitled to certain property or not, such 
compromise will not be set aside, although it should 
eventually turn out that the party taking something 
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under the compromise was in reality legally entitled 
to nothing. But where such a compromise was 
alleged to have been entered into by a mother on 
behalf of two minor sons on the one hand, and an 
adult member of the family on the other, agreeing to 
give the latter more than had been awarded by a 
judicial decision, it was held that the compromise 
was not binding on the minors. Dharmaji Vaman 
v. Gurrav Shrinivas . . 10 Bom. 811 

23. Ground for set- 

ting aside compromise — Consideration — Estoppel — 
Fraud . When a claim is once compromised, and 
a new contract entered into, the promisor is estopped 
from pleading illegality or absence of consideration 
for the new contract, the real consideration for it 
being the withdrawal of the claim itself, irrespective 
of the possibility of its being prosecuted to a success- 
ful issue. The new contract can only be questioned 
on the ground of fraud, such as want of good faith in 
making the claim compromised. Vabajlal Shiv- 
lal v . Dalsukh Varajlal . 12 Bom, 190 

24. — - Ground for setting 

aside deed . A deed of partition between two 
brothers based on a compromise of suit, ratified by a 
decree of the Sudder Court, and putting ah end to 
litigation previously entered into by their father, 
cannot be set aside without strict proof of haste 
and precipitancy of the settlement, inequality, 
restraint, coercion, or fraud. Hetnarain Singh 
v. Modnarain Singh 

3 W. R. P. G. 51 ; 7 Moo. I. A. 311 

25. — - — - Effect of setting 

aside compromise on right of appeal. In a suit 
brought on behalf of an infant daughter by her 
mother as guardian, a decision w r as given partly for 
and partly against the defendant, who thereupon 
filed an appeal, w r hich he afterwards withdrew in 
accordance with the terms of a compromise purport- 
ing to have been made with the mothei anddaughter. 
Subsequently, at the suit of the daughter, the com- 
promise w r as set aside as fraudulent and collusive, 
and a review’ of the original decision, in so far as it 
was adverse to the plaintiff’s interest, was allowed. 
The defendant then applied that his appeal might be 
revived, but his application w r as rejected by the 
High Court, on the ground that he had deprived 
himself of his opportunity of appeal by his own 
fraudulent conduct. Held , by the Judicial Commit- 
tee, that the effect of setting aside the compromise 
was to remit both parties to their original rights, 
and that if the plaintiff was to be allowed to be 
heard against so much of the original judgment 
as was unfavourable to her, the defendant must 
similarly be heard against so much of the same 

' judgment as w r as unfavourable to him. Kjeajoqr- 
oonissa v. Roushan Jehan 

I. Xi. R. 2 Gale. 184 : 26 W. R. 38 
B. R. 3 I. A. 291 



26. Suit to set aside 

Compromise — Set-off — Equitable Defence. D was 
■the manager of a religious endowment called the 
Chinchvad Sansthan. On his death in 1852, dis- 
putes arose between G and G regarding the manage- 
ment of the sansthan, each claiming to be the heir 
and successor of D. After a long litigation they 
•entered into a compromise in 1881, by which a 
portion of the sansthan property, consisting of 
certain inam villages, lands and varshasans, were 
assigned to G, and 0 was left in charge of the rest of 
the sansthan property, together with all the rights, 
privileges and manpans enjoyed by the hereditary 
trustee of the endowment. In 1886, by a decree 
made in a suit called the “ Charity suit,” G was 
■removed from his office and the plaintiffs were 
appointed trustees in his place. In 1889 the plaint- 
iffs hied the present suit to set aside the compromise 
of 1881, and recover back the sansthan property 
assigned to G under that compromise. G pleaded, 
by way of set off or equitable defence, that if the 
plaintiffs were at liberty to set aside the compromise 
they were bound to restore to him, in lieu of the trust 
property assigned to him under the compromise, 
certain private property belonging to his adoptive 
father which he had given up. Held , that G could 
not claim as a set off or as an equitable defence to 
recover from the plaintiffs in question the private 
property, there being nothing in the compromise to 
show that there was any exchange of private 
property for trust property. Dkundiraj Ganesh 
Dev v. Ganesh . . 1. 1>. R. 18 Bom. 721 


Compromise in previous 


suit. A compromise entered into by the parties 
in a previous suit was maintained on the ground 
that the general principle in Stapleton v. Stapleton, 
21 L . J . Gh. 434 , applied to the ease and 
nothing had been shown in the case to make it an 
exception to the general rule as mentioned there- 
in. Rameshwae Prosad Singh v. Lachmi Prosad 
Singh (1903) . . . 7 C.W.3ST. 088 


Joint family — Joint Hindu 


family— Effect of conversion of member of joint Hindu 
family to Mahomedanism — Regulation VII of 1832, s. 
9— -Title taken under compromise between persons hav- 
ing mutually exclusive claims. In the year 1845 one 
Ratan Singh, who at that time formed with his son 
Daulat Singh a j oint Hindu family, possessed as such 
of considerable property, both moveable and im- 
moveable, became converted to Mahomedanism. In 
1851 Ratan Singh died, his son Daulat Singh having 
predeceased Mm, and such portion of the property 
as was situate in British India was taken over by the 
Court of Wards and held by them apparently on 
behalf of Raj Kun war, the widow of Ratan Singh, 
and Sen Kurnvar, the widow of Daulat Singh (these 
two ladies being at that time detained in Lucknow 
under the supervision of the officials of the Ring of 
Oudh), without any recognition of either widow 
having a title superior to that of the other. In 1857 


Sen Kurnvar executed a bond for a considerable sum 
of money in favour of Jai Chanel, the father-in-law 
of her daughter, Mewa Kurnvar. Sen Kunwar died 
in 1857, and Raj Kunwar in 1858. After the deaths 
of these ladies three claimants to the property 
appeared, namely, Chatar Kunwar and Mewa 
Kunwar, the daughters of Daulat Singh, and 
Khairati Lai, the son of a daughter of Ratan Singh 
who had predeceased her father. The matter in dis- 
pute between these claimants was settled by means 
of a compromise, in virtue of which 8J- annas of the 
property were assigned to the daughters of Daulat 
Singh and 74 annas to Khairati Lai ; and in 1861 
the partition of the property in accordance with the 
terms of the compromise was completed. In 1866 
Chatar Kunwar died, and upon her death Mewa 
Kunwar successfully asserted her right by survivor- 
ship to the 4J annas which had been the share of her 
sister, and thus became possessed of the whole 8-J- 
annas assigned by the compromise mentioned above 
to the daughters of Daulat Singh. Meanwhile, 
however, Jai Chand had brought a suit upon the 
bond given to him in 1857 by Sen Kunwar. Why 
this bond was originally executed did not appear, 
not that there was evidence of any such legal 
necessity pressing upon Sen Kunwar as would have 
supported an incumbrance of more than her own 
life interest in the property. The final decree in this 
suit was obtained by Jai Chand in 1868, that is to 
say, after the surviving defendant, Mewa Kunwar, 
had been declared entitled to the entire 8J annas 
share ; and it was a decree based upon a confession of 
judgment by Mewa Kunwar. In satisfaction of this 
decree certain villages, part of the said 8-|- annas 
share, were made over to the decree-holder, some 
of which, in turn, were sold by him to various 
vendees. On the suit by the sons of Mewa Kunwar 
to recover some of these villages on the ground that 
their mother had in them no more than a Hindu 
daughter’s life estate which had come to an end on 
her death in 1899, it was held , that Ratan Singh, by 
his conversion to Mahomedanism, became, accord- 
ing to Hindu law, civilly dead, and that the whole of 
the property of the former joint Hindu family be- 
came vested in Daulat Singh, in 1845, the provisions 
of s. 9 of Regulation VII of 1832 embodying merely 
a rule of procedure and not a rule of substantive law, 
and no suit claiming the family property having been 
brought by Daulat Singh, to which the rule of pro- 
cedure therein laid down could be applied ; that in 
any case the conversion of Ratan Singh worked a 
separation of the joint Hindu family, and one-half 
of the property became vested in Daulat Singh,, 
though it might not have been actually partitioned ; 
that the property so becoming vested in Daulat 
Singh would be held by him as a separated Hindu ; 
that the property was held by the Court of Wards 
during the lives of Raj Kunwar and Sen Kunwar, not 
specifically for either of them, but for the benefit of 
the rightful owner, both ladies being incapable of 
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managing their affairs ; that, after" the compromise 
arrived at between Chatar Kunwar and Mewa 
Kunwar on the one side and Khairati Lai on the 
other, the estate which Chatar Kunwar and Mewa 
Kunwar took was a Hindu daughter’s estate merely, 
and not an absolute estate and that, inasmuch as no 
legal necessity was shown for the making of Sen 
Kunwar 5 s bond or for the relinquishment by Mewa 
Kunwar of the villages which she made over to Jai 
Chand in satisfaction of his decree upon that bond, 
the estate taken by Jai Chand could not be more 
than that possessed by Mewa Kunwar, and on her 
death her sons were entitled to recover posses- 
sion. Abraham v. Abraham 9 Moo. I A. 129 , 
237 , referred to. Held, also, that, although the 
findings in the case between Mewa Kunwar and her 
brother-in-law (N.-W. F. H. C. Rep., 1868, p. 82) 
could not be held to be res judicata in the present 
appeal, the judgment in that case could be used as 
evidence to the extent pointed out in the cases of 
Ram Ranjan Chuherbutty v. Ram Narain Singh , 
L. R. 22 I. A . 60 ; Bitto Kunwar v. Kesho 
Per shad, L. R. 24 1. A. 10 ; the Collector of 
Gorakhpur v. PalaJcdhari Singh, 1. L. R. 12 
All. 1 ; and Dharindhar v. Dhimdiraj, 5 Bom. 
L. R. 230. Gobind Krishna Narain v. Abdul 
Qayyum (1903) . . L. E 25 All. 546 

29. Minor — Guardian of minor — 

Proper course to set aside a compromise decree — Appeal 
— Adoption, suit to set aside — Guardians and Wards 
Act ( VIII of 1890), ss. 47, 48 — Civil Procedure Code 
(Act XIV of 1882), ss. 443, 622. When a com- 
promise and a decree based upon it are sought to be 
set aside on the ground that the compromise was 
entered into by the guardian of a minor defendant 
without the leave of the Court having been granted 
after a judicial determination that it was for the 
minor’s benefit : Held, that the proper course 
to set aside such a decree would be by way of 
an application for review in the first Court, or by 
a separate suit, but not by an appeal from the com- 
promise decree. Biraj Mohini Dasi v. Chinta 
Moni Dasi, 5 C. W. N. 877, followed. S. 48 
of the Guardians and Wards Act does not prevent 
a widow, who has been appointed by the District 
Judge under that Act, guardian of a minor as her 
husband’s adopted son, from maintaining a suit for 
a declaration that the minor was not the adopted 
son of her husband. Rakhal Moni Dassi v. 
Adwyta Prosad Roy (1903) 

I. L. R. 30 Calc. 613 ; s.e. 7 C. W. IN. 419 

30. - — — Specific performance— Speci- 

fic performance, suit for - — Civil Procedure Code ( Act 
XIV of 1882), s. 244 — Right of suit — Limitation Act 
(XV of 1877), Sch. II, Art. 113— Estoppel When 
a previous suit for hhas possession was compromised 
and dismissed, defendant agreeing to execute a 
habuliyat in plaintiff’s favour; and plaintiff sued 
again for specific performance of the contract to 
execute the habuliyat , there being no direction 
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for its execution in the decree in the previous suit : 
Held, that the present suit was not barred under 
s. 244 of the Civil Procedure Code. Where, after 
the compromise, hut before executing the habuliyat » 
defendant, who under the compromise was entitled 
to a ten years’ lease, assigned the land, and plaintiff 
sued for ejectment on the ground that defendant 
had forfeited his tenancy by such assignment : Held, 
that plaintiff had not acted in contravention of 
the compromise, and was not precluded from suing 
on that compromise. Chuni Lal Dutta v . Hira 
Lal Dutta (1902) 7 C W. NT. 15S 

31. 4 Compromise- suit —Compro- 

mise of suit made by adult male members of joint 
family — Minors — Repudiation. In this case the 
appellant sued to set aside a compromise and 
decree in accordance therewith in a former suit, 
which had been made on his behalf by the adult 
members of a joint family, of which he was an infant 
member, and for other reliefs. The High Court held 
that under the circumstances the compromise was 
valid and binding, and on appeal the Judicial Com- 
mittee were of opinion that he could not obtain the 
other relief prayed for without first setting aside 
the compromise, and held that there were no grounds 
for setting it aside. The Court had partly heard 
the suit before the compromise was entered into ; 
the appellant had no separate, interest ; the adult 
male members of the family, who were presumably 
competent to judge of their own interests, had taken 
part in the compromise and assented to it ; and the 
Court pronounced that it was for the benefit of the 
appellant, who had been made a party for the pur- 
pose of binding his interest. Rameswar Pershad 
Singh v. Ram Bahadur Singh (1906) 

I. X,. R. 34 Calc. 70 

32. - — — r — — Hindu Law — 

Compromise entered into by a Hindu female, effect of. 
Held, that a compromise made by a person holding 
a Hindu widow’s or Hindu daughter’s estate in the 
property of her deceased husband or father, is not 
binding on the reversioners, even though it has been 
followed by a decree of Court, nor is a decree on an 
arbitration award, one of the parties to the sub- 
mission having been a Hindu widow, or daughter ; 
but the reversioners can only be bound by a decree 
made after full contest in a bona, fide litigation. 
Amrit Konwur v. Roop Narain Singh, 6 O. L. R, 76 ; 
Sheo Narain Singh v. Khurgo Koerry, 10 C. L. R. 
337 ; Jeram Laljee v. Veefbai, 6 Bom . L. R. 885 ; 
Sant Kumar v. Deo Saran , I . L. R. 8 All. 365 ; Ram 
Sarup v. Ram Dei, Weekly Notes (1907) 33; and 
Siapilton v. Stapilton, 1 White and Tudor 230 , 
referred to. Gobind Krishna Narain v. Khunni 
Lal (1907) . . I. L. R. 29 All. 487 

33. Petition of com- 

promise — Registration Act (III of 1877), s. 17 — 
Mortgage — Immoveable properties — Petition — Charge 
on immoveable property — Civil Procedure Code (Act 
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XIV of 1882), s. 375 — Transfer of Property Act {IV 
of 1882), ss. 59 and 100. Upon a suit for recovery 
of money due on bahilchata accounts, a compromise 
was come to, and a petition filed, and in accordance 
with the petition a decree was made to the following 
effect, viz., that the defendants do pay to the 
plaintiffs a certain sum of money together with 
interest in instalments, but in default of pay- 
ment of two instalments the whole amount, with 
interest, will be realizable at once. The decree 
further declared that the immoveable properties 
specified therein should be hypothecated for the 
realisation of the said money, and that the 
defendants should not be able to create an incum- 
brance on the same. A certain sum of money 
having been realised, the plaintiff brought a 
suit for the balance under the provisions of the 
Transfer of Property Act, and prayed for the sale 
of the properties specified in the schedule to the said 
decree. On an objection by the defendants that the 
compromise decree was void for want of registration 
and non-compliance with the provisions of s. 59 
of the Transfer of Property Act, and was of no 
effect in so far as it purported to create a lien on 
immoveable property : Held , that having regard to 
s. 17, cl. (1) of the Registration Act, the compromise 
decree need not be registered. Held, also, that as 
the decree under consideration had little resemblance 
in form to a simple mortgage, and the hypothecation 
clause created a lien and prohibited further incum- 
brances, the parties only intended to create a charge, 
and not a mortgage, on the immoveable properties 
mentioned in the schedule to the decree and there- 
fore s. 59 of the Transfer of Property Act had no 
application, and the absence of the formalities 
required by that section would not bar the relief, 
which might be obtained by s. 100 of the Act. 
Held, further, that as the hypothecation of immove- 
able property in the consent decree was the con- 
sideration for the time allowed for payment of the 
sum decreed by instalments, and as it was an 
integral and necessary part of the adjustment of 
the claim in the suit, the hypothecation clause was 
properly inserted in the consent decree, and the 
Court did not act against the provisions of s. 375 of 
the Code of Civil Procedure in allowing its insertion. 
Gobinda Chandra Pal v. Dwarka Nath Pal 
(1908) . . . X. L. R. 35 Calc. 837 

s. c. 12 C. W. 3Y. 849 
34 . 1 4 Claim not fri- 

volous or vexatious — Eight to set aside — Transfer of 
Property Act {IV of 1882), s . 6 {a) — Release of 
reversionary right — Succession Act {X of 1865), s. 82. 
A compromise entered into between parties, litigat- 
ing on doubtful rights under a document, cannot be 
impeached by one of the parties to it on the sole 
ground that the party whose right is admitted by 
the compromise had in fact no such right under the 
document, when it is not shown that such right was 
set up frivolously or vexatiously or that there was 
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misrepresentation or surprise. Where the compro- 
mise is deliberately entered into and the party 
admitting the right receives valuable consideration 
for recognising such right, he will be bound, unless 
he can show that such compromise was illegal or 
void. A compromise between a widow- and a rever- 
sioner, by which the latter admits that the former 
takes an absolute interest under the will of her 
deceased husband, does not effect a transfer by the 
latter of his reversionary right, as the existence of 
any such right is negatived by the compromise and 
the transaction does not fall within s. 6 {a) of the 
Transfer of Property Act, as a transfer of a mere 
spes successions. The acceptance by the widow of 
a release from the reversioner, in accordance with 
the terms of the compromise, is not an acknowledg- 
ment by her of any right in the reversioner, but an 
arrangement by which she gives something to avoid 
disturbance. In the case of wills by Hindus, to 
which the provisions of s. 82 of the Succession Act 
apply, a gift, simpliciter, of immoveable property by 
a husband to his wife, will convey the whole interest 
of the husband, unless it appears that only a res- 
tricted interest was intended for her. Olati Ptjl- 
liah Chetti v. Varadarajttltj Chetti (1908) 

I. Is. R. 31 Mad. 474 

35. Decree — Compro- 

mise-decree — Title suit — Agreement by one party to 
pay rent to another if outside subject-matter of suit — 
Consideration for agreement — Civil Procedure Code 
{Act XIV of 1882), s. 875 — Admissibility in evi- 
dence in subsequent rent suit. A sued to recover 
possession of a plot of land claiming to be tenant 
and making B and the landlord defendants to the 
suit. The real contest, however, appeared to have 
been between B and the landlord. The suit was 
compromised, A having abandoned the suit on B, 
agreeing to pay a certain rate of rent to the land- 
lord : Held, in a suit for rent by the landlord 
against B, that the agreement to pay rent was a. 
valid consideration for the compromise and it did 
not go beyond the subject-matter of the suit. 
That the compromise-decree was admissible in. 
evidence in the present suit. Pranal Anne v. 
Lakshmi Anne, 3 C. W. N. 485 : s. c. I. L . R. 22 
Mad. 508, followed. Ramdhari Kitar v. Kekan: 
Lal Chowdhry (1908) . 18 C. W. 35F. 217 


2. REMEDY ON NON-PERFORMANCE OF 
COMPROMISE. 

1 . _ — Effect of non- performance* 

in accordance with compromise — Suit to en- 
force compromise. A compromise entered into in a 
former suit, no fraud being alleged, is not annulled 
by non-performance by one of the parties. The 
other parties may sue for its enforcement, but they 
cannot revert to their original right. Ram Sahai 
Singh v. Dhtjnookdharee Singh . 1 W. R. 20S 
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2 , Suit to enforce 

compromise — Revival of original right. A com- 
promise must be treated as a new and positive 
■contract. A breach of its stipulations may be 
ground of a suit for its enforcement, but not for 
a revival of the original right. Bishun Coomar 
Roy v. Hurish Chundeb Deb Roy 

2 W. R. 209 

3 , - Profits of Land. 

Where a compromise was made that any deficiency 
in the plaintiff’s seer land was to be made up of 
assamee land, and, if that were insufficient, from the 
defendant’s seer land, but the compromise was not 
acted on, and the plaintiff was unable to make up 
the deficiency ; — Held, that he was entitled to re- 
cover profits from the defendants in proportion 
to the deficiency in his seer land. Hidayut- 
oollah v. Dookhchoee Rai . 2 Agra 204 

4 , Revival of original 

fight — Suit to enforce conditions broken. Held , 
in accordance with a ruling of the Calcutta High 
Court, and in contravention of a ruling of the 
late Sudcler Court in 1850, that when a compromise 
has been effected and a party|allowed to withdraw 
his suit under the provisions of s. 98, Act YIII 
of 1859, if the compromise has not been acted upon, 
the plaintiff is restored to his original right of action. 
On the contrary, if acted on, either in whole or in 
part, the plaintiff cannot be restored to his original 
right of action, but may bring a suit for the per- 
formance of the condition uncomplied with. Held , 
also, where a compromise is filed in Court, and a de- 
cree passed in accordance therewith, such decree 
must be first set aside before a second suit can be 
brought on the original cause of action. Ameer 
Begtjm v. Noor Begum . . Agra F. B. 1 

5, 1 ' - Compromise after 

decree — Denial of compromise in execution of decree. 
Where a compromise is set up, and disavowed by 
one of the alleged parties thereto, the other party 
cannot, by an application in the execution depart- 
ment, relying on the compromise, arrest the execu- 
tion of the decree. Whatever rights may exist 
under the compromise must be established by a new 
suit. Jhundoo v. Himmtjt . 3 NT. W. 81 

0 . : - Compromise pend- 

ing Appeal. Where a solenamah was based on the 
condition that the defendant should at once with- 
draw his special appeal but instead of doing so 
he -went on with the appeal and caused notice to be 
served on the plaintiff and the plaintiff actually 
appeared, and the special appeal W'Ould have come 
on for hearing but for the accidental absence of the 
defendant’s pleader on the day of hearing: — Held, 
that the defendant having by his ow T n act put an 
end to the adjustment of the case, the plaintiff was 
entitled to revert to his original position and execute 
his decree. Radha Kant Doss v. Ayesh Ali 
Shaha . . 8 W, R. 109 
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COMPROMISE — concld. 

See Dwarkanath Surma Mojoomdar v. 

Unnqda Soqnduree. ; 

5 ¥. R. Mis. 30 

7. — — Specific Relief Act 

(I of 1877), s. 23, cl. (c) — Fa?nily arrangement — 
Compromise of doubtful rights — Suit to enforce 
compromise by a person not party thereto — Person 
beneficially entitled under the compromise. A suit to 
set aside a deed of partition between the members of 
the same family was compromised. By the deed of 
compromise it w r as stipulated that certain of the 
parties to the compromise should pay to the plaint- 
iff R5,000. The plaintiff w r as not a party to the 
suit or compromise. Held, that she, being a person 
beneficially interested under the compromise, was 
entitled to sue for the recovery of the money, if the 
compromise was a compromise of doubtful rights 
Protap Narain Mukeejee v. Saeat Kumaei Debi 
(1900) . . . - 5 C. W. NT. 388 

3. COMPROMISE OF SUITS UNDER CIVIL 

PROCEDURE CODE. 

1. Sanction of Court to com- 

promise — Minors. Where a compromise of a 
suit is made, it ought to be carried out by proper 
deeds and filed in Court, particularly where 
infants are concerned, so as to have the assent of 
the Court at the time, instead of its being totally 
concealed from them. Abdul Ali v. Mozuffur 
Hossein ChowdhPvY . 16 W. R. P. C. 22 

2. — : — - Compromise by 

Guardian ad litem — Decree in terms of compromise 
— Civil Procedure Code, 1877 , s. 462. The condi- 
tions of s. 462 of the Civil Procedure Code, requiring 
the sanction of the Court to compromises entered 
into by the guardian ad litem of an infant suitor, are 
not sufficiently complied with by the Court passing 
a decree in- the terms of a compromise presented by 
the guardian ad litem. A decree passed under such 
circumstances should be set aside. Rajagopal 
Takkaya Naiker v. Muttupalem Chetti 

I. L. R. 3 Mad. 103 

3 . . Suit by Minor 

Approval of Court. Where a compromise of a suit 

is entered into on behalf of an infant defendant, the 
approval of the Court to such compromise must 
be express, and will not be inferred from the subse- 
quent passing of a decree in terms of such com- W 
promise. Without such approval, the compromise 

will not bind the infant and will be set aside 
at his instance. Rajagopal Takkaya Naiker v. 
Subramanya Ayyar, 1. L. R. 3 Mad. 103, followed. 
Sharat Chunder Ghose v. Kartik Cbunder 
Mitter I. Xi. R. 9 Calc. 810 : 12 C. Xj. R. 455 

4 . Civil Procedure 

Code ( Act XIV of 1S82), s. 462—Sanction to com- 
promise a suit against, a Minor — Suit, to set aside a 
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consent decree for want of sanction. A suit institu- 
ted in 1879 against a minor was compromised by the 
plaintiff and the guardian ad litem , and a decree for 
the plaintiff was passed by consent. In 1882 the 
minor sued by his next friend to have the consent 
decree set aside on the ground that it had been 
obtained by fraud practised on the guardian ad 
litem. That suit was dismissed. In 1884 an appli- 
cation was unsuccessfully made in the original suit 
objecting that the compromise had been entered into 
without the sanction of the Court. The minor hav- 
ing attained majority now sued to have the consent 
decree set aside on the ground that it had not been 
sanctioned by the Court under Civil Procedure Code, 
s. 462. Held, that the Court by passing the consent 
decree had not, ipso facto, sanctioned the compro- 
mise under Civil Procedure Code, s. 462, and that 
the present suit was not barred by the order dismiss- 
ing the application in 1884. Aruhachalam 
Chetty v. Meyyappa Chetty 

I. X.. R, SI Mad. 91 

5. — ~ — Compromise of 

suit by Guardian ad litem — Leave of Court not 
obtained — Withdrawal from compromise by guar- 
dian — Inability of Court to enforce it. The guardian 
ad litem of three minors having agreed to compro- 
mise a suit and having signed a petition embodying 
the terms arrived at, undertook to present the 
petition at the next sitting of the Court. Leave 
of the Court had not been obtained; and at the 
time appointed the guardian declined to present the 
petition and opposed a decree being passed in its 
terms. Upon the plaintiff seeking to have the com- 
promise enforced : — Held, that inasmuch as leave of 
the Court had not been asked for, and the guardian 
had objected to the Court passing a decree in terms 
of the compromise, the Court had no power to 
enforce the compromise, even though the terms of it 
might appear to be beneficial to the minors, Ranga 
Rao v . Rajagopala Rajtt 

X. Ii. B. 22 Mad. 378 

6 , - 
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A — Abandonment of 

Issue. The abandonment of an issue does not 
amount to a compromise, and if the suit is being 
conducted by a guardian on behalf of a minor, leave 
of the Court is not necessary under s. 462 of the Code 
of Civil Procedure for such abandonment. Vekkata 
Narasimha Naidtj v . Rhashyakarlxj Naidu 

I, Ii. R. 22 Mad, 538 

. 7. . — _ — — Compromise of 

decree by Next Friend of Minor — Application to set. 
aside compromise — Modes of impeaching the decree . 
Where a decree to which a minor is a party has been 
compromised with leave of the Court granted under 
s. 462 of the Civil Procedure Code (Act XIV of 1882), 
the compromise cannot be subsequently re-opened 
by the Court proprio motu on the ground that it 
gave the minor less property than he was entitled 
to under the decree. The modes in which such an 
order can be impeached are, at the most, two. 
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namely, by review or by suit. Virupakshappa 
V. Shidappa . . LL. R. 23 Bom. 820 


Suit on behalf of 


Minor — Compromise without sanction of Court — 
Right of minor on attaining majority to impeach 
decree — Waiver — Practice — Procedure . One R as 
father and guardian of the present plaintiffs (three 
minors) filed this suit in 1870 to recover from the 
defendants, as executors of H , the arrears of a 
monthly allowance which they claimed under his 
will. By a decretal order, dated 6th November 
1871, the suit was referred to the commissioner to 
take accounts of the administration of the estate by 
the defendants. Accounts were duly brought in by 
the defendants, and objections and surcharges to 
these accounts were filed on behalf of the plaintiffs 
in June 1874. In November 1875, R died, and in 
April 1 87 6, his mother K (grandmother of the infant) , 
was appointed guardian ad litem of his infant 
children (the plaintiffs). The commissioner made 
his report in March 1884, which was confirmed by 
the Court in 1885. The two elder children attained 
their majority and made no objection to the report, 
but the third plaintiff and the youngest of the three 
brothers, on attaining his majority in December 
1887, at once instituted proceedings, and obtained a 
rule calling on the defendants to show cause why the 
proceedings in the suit subsequent to August 1876,. 
should not be set aside, and why he should not be at 
liberty to proceed with the accounts filed in the 
office of the commissioner. He alleged that the 
inquiry before the commissioner had not been 
conducted in the interest of the infants, but had been 
improperly compromised by withdrawing objections 
which had been lodged to the accounts brought in by 
the defendants, and that this compromise had not 
been sanctioned by the Court. Held, that there 
had been* in effect, a waiver of the infants 5 claim 
under an agreement of withdrawal between the 
parties ; and that for such waiver and withdrawal 
the Court’s sanction on behalf of the infants was 
necessary ; and that as such sanction had not 
been obtained, the plaintiff would he entitled to im- 
peach the decree and re-open the accounts if he had 
proceeded in the proper manner by an application 
for review or by an original suit, but that the present 
procedure was wrong, and that the rule must be dis- 
charged. Karmali Rahimbhoy v. Rahimbhoy 
Habibbhoy . . . I. If, R. 18 Bom. 137 

On appeal: Held, that the rule should be dis- 
charged. The decree was regular in itself and on the 
face of it correct, and it could only be set aside by a 
regular suit. Per Fabbak, J . — The only modes of 
setting aside a decree prescribed by the Code of Civil. 
Procedure (XIV of 1882) are by review under s. 623 
and by suit under s. 11. Mirali Rahimbhoy v. 
Rehmoobhoy Habibbhoy I, L. R. 15 Bom. 594 


M inor — Circum -■ 
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stances necessary to make a compromise by a guar 
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dian or next friend on behalf of a minor binding on 
the minor. In order to make an agreement or com- 
promise, to which s. 462 of the Code of Civil Proce- 
dure applies, a lawful agreement or compromise, it is 
necessary that the next friend or guardian should 
ask the Court to consider the proposed term of the 
agreement or compromise, and before making the 
agreement entering into the compromise should 
obtain permission from the Court to enter into the 
agreement or compromise proposed. The Court 
should record the fact that such application was 
made to it ; that the terms of the proposed agree- 
ment or compromise were considered by the Court ; 
and that, having regard to the interests of the minor, 
the Court granted leave to the making of the 
agreement or compromise. Prom the mere fact 
that the Court passed the decree in accordance with 
the compromise, it cannot be inferred that any of 
those steps preliminary and necessary to the 
making of the decree have been taken by the Court. 
Kalavatx v. Chedi Lal . I. L. R. 17 All. 531 

10. - Compromise on 

behalf of a minor — Suit to set aside compromise 
as having been entered into without the leave of 
the Court. Where the guardian ad litem of certain 
minors assented on their behalf to a compromise, 
which compromise was accepted by the Court and a 
decree passed thereon, and was found not to be pre- 
judicial to the interests of the minors ; it was held , 
that the minors could not, after the decree based 
upon the compromise had become final, succeed in a 
suit to set it aside on the sole ground that the Court 
had not previously given leave to the guardian to 
enter into the compromise. Kalavati v. Chadi Lal , 
I. L. L. 27 All 531 , distinguished. Aman Singh v. 
Narain Singh . . I. L, R. 20 All. 98 

11. Agreement to take oath — 

Civil Procedure Cede , 1859, s. 98. An agreement 
to take an oath by the parties to a suit filed in 
Court is not an adjustment by mutual agreement of 
compromise within the meaning of s. 98 of the Civil 
Procedure Code. The defendants agreed that a 
decree should be passed against them if they failed 
to perform an agreement by which they bound 
themselves to take an oath, the terms of which were 
set forth in the agreement and one of them failed to 
take the oath. The lower Court thereupon passed 
a decree for the plaintiff. Held, by the High Court, 
that the procedure of the lower Court was not 
sanctioned by law. Kannapalen U thatch ad ay an 
Haje v. Perotta Meloden Ramen Nambiar 

4 Mad. 422 

See Anonymous case . 4 Mad. Ap. 3 

where it was decided that since the repeal of s. 27 , 
Madras Regulation VI of 1816, and s. 6, Madras 
Regulation III of 1802, by Act X of 1861, the 
mofussil Courts no longer possess the power of 
settling cases by oath. 

12. Oaths Act (X of 

1873), s. 9 — Civil Procedure Code, s. 462 — Consent 
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by guardian of a minor defendant to accept the 
oath of the plaintiff. It was agreed by the defend- 
ants who were majors and by the father and guar- 
dian oi a minor defendant on his behalf, that one of 
the issues in a suit should be determined under 
the Oaths Act, s. 9, by the oath of the plaintiff. The 
oath was taken, and a decree was passed accord- 
ingly. Held, that the minor defendant was bound 
by the consent of his guardian since there was no 
evidence of fraud or gross negligence on the part 
of the latter, although the Court had not sanc- 
tioned the agreement under s. 462, Civil Procedure 
Code. Chengalreddi v, Venkatareddi 

I. L. R. 12 Mad. 483 

13. Civil Procedure 

Code, s. 375 — Agreement to be bound by oath of par - 
titular person — Oaths Act, s. 11. The question in 
a suit was whether the purchase -money for a house, 
which had been paid by the defendant, had been paid 
out of his own funds or out of monies belonging to 
the plaintiff* A witness for the defence having made 
statements apparently favourable to the plaintiff’s 
case, the pleaders for both parties signed and pre- 
sented to the Court a petition that if upon a particu- 
lar bond in the witness’s possession it should be 
stated that the money was received through the 
defendant the Court should decree the suit, other- 
wise the suit should be dismissed. Held, that this 
arrangement was not an adjustment or compromise 
of the suit within the meaning of s. 375 of the Civil 
Procedure Code, so as to determine the jurisdiction 
of the Court and necessitate its passing a decree 
according to the arrangement. Muhammad Zahur 
v. Cheda Lal . . I. L. R. 14 All. 141 

14. — Assignment of interest 

pending suit— Civil Procedure Code, s. 372. 
The cases of assignment, creation, or devolution ” 
or any interest pending a suit contemplated by 
s. 372 of the Civil Procedure Code, are those in 
which u the person to whom such interest has come ” 
is arrayed on the same side in the suit as “ the person 
from whom it has passed.” Held, therefore, that a 
compromise in a suit for land, between the plaintiff 
and one of the defendants, whereby the latter con- 
sented t-o a decree being given to the former for half 
the land, was not a “ case of assignment ” of an 
interest in such land within the meaning of that 
section. Radha Prasad Singh v. Rajendra 
Kishore Singh . . I. L. R. 5 All. 209 

15. Civil Procedure Code, 

1882, s. 375 — Agreement to compromise suit — 
Subsequent disagreement — Application for decree 
in terms of agreement. After the hearing of a 
suit had begun, the plaintiffs and defendants came 
to an agreement by which they settled all the 
matters in dispute between them in the suit. The 
agreement was in writing, and dealt in one clause 
with the dispute, the subject-matter of the suit, and 
in a second clause with another dispute of long 
standing between the parties, with which the suit 
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had nothing to do. The plaintiffs subsequently 
objecting to consent to a decree being taken in terms 
of the first clause of the agreement, the defendants 
took out a rule nisi , calling on the plaintiffs to show 
ibause why the agreement should not be recorded in 
Court, and why the Court should not pass a decree in 
accordance therewith, under the provisions of s. 375 
of the Civil Procedure Code*(Act XIV of 1882). The 
rule was argued on affidavits on either side, the 
plaintiffs objecting that the above section did not 
apply to such a case as this, and that, in any case, 
the matter could not be decided on affidavits, but 
evidence must be gone into. Held, that s. 375 gave 
the Court the power to deal with such a case as this 
in the manner required, and that this was a proper 
case in which to exercise such a power ; and that, 
in the circumstances of this case, no definite proce- 
dure having been enjoined by the Court, the matter 
might properly be decided on affidavits. Rule 
made absolute accordingly. Ruttonsey Lalji v. 
Pooribai . . . I. Ii. R. 7 Bom. 304 

10. Consent with- 

drawn before decree. By an agreement made in 
writing before the hearing, the parties to a suit 
entered into a compromise by which the plaintiff 
agreed for consideration to withdraw the suit. 
When the case came on for hearing, plaintiff refused 
to fulfil his promise. The defendant having pro- 
duced the agreement, the Munsif held that it must 
be enforced, and dismissed the suit. On appeal, the 
District Judge held that the agreement could not be 
treated as a compromise, as the plaintiff did not 
consent, and remanded the suit. Held, that the 
agreement could be enforced. Huttonsey Lalji v. 
Pooribai , 1. L. R- 7 Bom. 304, approved. Karup- 
pan v. Rama sami . . I. L. 3EL 8 Mad. 482 

17. — — ~ — — — Withdrawal from 

compromise — Agreement of parties — Decree on com- 
promise — Appeal. After suit filed by Jffie plaintiff 
against several defendants, one of whom was 
an infant, a petition of compromise entered into 
between the adult parties was filed in Court. The 
petition stated the terms of arrangement, and also 
that an application would be made by the guardian 
of the minor praying the Court to allow the com- 
promise to be carried out on his behalf. Ten days 
after the petition of compromise was filed, the first 
defendant and the plaintiff presented petitions to 
the Court withdrawing from the compromise, and 
praying that the suit should proceed. The second 
defendant presented a petition praying that the 
compromise should be recorded and a decree passed 
according to its terms. The Court made a decree in 
accordance with the prayer of the second defendant’s 
petition. The first defendant appealed. Held , 
that an appeal lay, and that the lower Court was 
wrong in enforcing the compromise at the instance 
of the second defendant. Semble ; That s. 375 of 
the Code of Civil Procedure merely covers cases in 
which all parties consent to have the terms entered 
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into, carried out, and judgment entered up. Hut- 
tonsey Lalji v. Pooribai , 1. L. H. 7 Bom. 304, ques- 
tioned. Kara Sundari Debi v. Kumar Duk- 
hinessur Malia . 1. 1». R, 11 Calc. 250 

18. Agreement ad- 

justing a suit — Subsequent disagreement of the 
parties — Application by one of the parties to record 
the agreement. Under s. 375 of the Civil Procedure 
Code (XIV of 1882) an application to record an 
agreement adjusting a suit may be made, although, 
at the time of such application, one of the parties 
either denies that it was made, or wishes to with- 
draw from it, or otherwise objects to its enforcement. 
The Court being already seized of the suit which is 
adjusted, the application to record the alleged 
agreement is a proceeding in that suit, and the 
Court, in connection with that proceeding, neces- 
sarily has all the powers and has thrown upon it all 
the duties which appertain to it in regard to any 
other questions arising in any suit upon its file. 
Huttonsey Lalji v. Pooribai , I. L. H. 7 Bom. 304, 
approved and followed ; Hara Sundari Debi v. 
DuJchinessur Malia, I. L. R. 11 Calc. 250 , dissented 
from. Goculdas Bulabdas Manufacturing Com- 
pany v. Scott . . I. L. R. 16 Bom. 202 

19. Suit to enforce 

compromise — Deed of compromise, admissibility 
in evidence of — Hegistrcition. The plaintiff brought 
a suit to recover a certain jote. The suit was com- 
promised, the defendant agreeing to give up a moiety 
not only of the jote in dispute, but also of another 
jote of which he had dispossessed the plaintiff. It 
was further agreed that the plaintiff would be 
entitled to bring a fresh suit for the recovery of the 
latter jote, if the defendant failed to carry out the 
agreement. The plaintiff was obliged to bring a 
fresh suit, and both the lower Courts held that he 
was entitled to a decree. On appeal by the clef end - 
ant : — Held , that the lower Courts were right in 
decreeing the suit, there being nothing in s. 375 of 
the Civil Procedure Code to prevent the compromise 
from, being enforced. Held, further, that it was not 
necessary that the deed of compromise should be 
registered in order to make it admissible in evidence. 
Gupta Narain Das v. Bijoya Sundari Debya 

2 C. W. N. 663 

20. — — . — ~~~ Compromise not 

in terms of plaint. A decree should not be passed in 
terms of a compromise where the latter does not give 
to the plaintiff any of the reliefs claimed in the suit 
and deals with matters not forming the subject- 
matter of the suit. Upon such a compromise being 
presented, the Court should inform the parties that 
its terms cannot be embodied in a decree and if it 
appear that the compromise was arrived at condi- 
tionally upon its being incorporated in the decree, 
the suit should be proceeded with. Muthtx 
Vijaya Raghunatha Udayana Tevar v. Thanda- 
varaya Tambiran . 1. 1*. R. 22 Mad. 214 
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factum of Compromise-Order dismissing suit in 
consequence of alleged compromise— Application 
to High Court by revision petition under s. 622— 
Right of appeal against order dismissing suit — 
Acceptance of civil revision petition as appeal on 
Court* fee being paid , During the pendency of 
an appeal in a District Court a petition was filed by 
the pleaders of the plaintiffs and defendants in the 
suit, praying on behalf of their clients that the 
case might be struck off the file on the ground 
that the matter in dispute had been compromised. 
Two of the plaintiffs then filed a counter petition 
denying that a compromise had been arrived at, 
and praying that the appeal might be heard on its 
merits. The District Judge, after some intermedi- 
ate orders, struck off the appeal, as prayed in the 
petition. The two plaintiffs preferred a civil 
revision petition to the High Court whereupon it 
was objected that the petition could not be enter- 
tained as an appeal lay against the order of the 
District Judge inasmuch as it was not a decree in 
pursuance of a compromise under s. 375 of the Code 
of Civil Procedure, but an order passed on a dispute 
as to whether a compromise had in fact been 
arrived at. The petition had been presented within 
the time allowed for appeal. Reid, that inasmuch 
as the petition impeached the alleged compromise 
as not being a “ lawful compromise ” an appeal lay 
against the order of the District Judge ; but that 
the petition might be treated as an appeal, on the 
Court-fee being paid. Mahomed Wahiduddin v. 
Rahman , I. L. R. 25 Calc . 757 , at p. 778 , Where a 
party to a suit impugns an alleged agreement or 
compromise by which he would be bound, the Court 
must satisfy itself by evidence that the agreement or 
compromise is a lawful one and that its terms have 
been consented to by the parties to the suit before 
it can proceed under s. 375 of the Code of Civil 
1 rocedure to record it and pass a decree in accord- 
ance therewith. Srxdharan Somayajipad v. Pura- 
mathan Somayajipad . I, L. B. 23 Mad. 101 

22 *. Power of Court 

to refuse to record compromise too favourable to j 
one party . The terms of s. 375 of the Civil Proce- 
dure Code (Act XIV of 1882) are imperative, and 
a Court cannot refuse to record a lawful agreement 
ot compromise, and to pass a decree in accordance 
therewith, merely because in its view it is too 
favourable to one of the parties. Motiram Bal- 
ERISHNA BaLMANE V. ZeSU 

I. L. R. 22 Bom. 238 

23 . 
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con T ° f tlie Ciient ’* anCl the Client before 

xf.ff decree was drawn up notified her dissent 

must he> e + Si< H : ^d, that fhe consent decree 
must be set aside. Garrison *. Rodrigues 

1. 1*. R. 13 Calc. 115 
24. 


tending beyond the terms of the suU— Compromise 

Sfttr f 0/ ter - ms ° h The 01 % compromise 
a Court J a ^.^ a oy case be bound under s. 375 

whff ? de + ° f 9 1 ?! 1 Pr ? cedllre t0 enforce, is one 
which adjusts, wholly or m part, the suit ; matters 
going beyond the suit cannot, if included in a com- 
promise, be so enforced. A Court refusing to grant 
a decree on a compromise going beyond the suit 
cannot, however, grant a decree modifying the 
terms of the proposed compromise, but mustleave 
the parties to proceed with the suit as they may be 
advised. Fajaleh Ali Miah v. Kamarttddin 
Bhttya - « . . 1. 1*. R. 13 Gale. 170 

25. — — ~ Compromise ex- 

tending beyond scope of suit— Appeal— Form of 
decree on compromise, _ In a suit for the partition of 
a zamindari the parties effected a compromise in 
writing which provided, inter alia, for certain reliefs 
which could only have been given by the Court in a 
suit based upon a different cause of action. The 
compromise was presented in Court and a decree was 
passed embodying the whole of its terms. Held, (i ) 
that an appeal lay against the decree ; (ii) that the 
decree should have been passed in the terms of such 
of the provisions agreed upon as related to relief 
which the Court could have given in the suit ; 
(iii) that the decree should be modified accordingly! 
Venkatappa Nayanim v . Tkimma Nayanim: ° 

I, L. R. 18 Mad. 410 

28, — ■— — — — - Recording Com- 

promise-Agreement. made out of Court and com- 
prising also matters not the subject of suit Reid 
by the majority of the Full Bench, Maclean, C. J., 
and Trevelyan and Banerjee, JJ, (O’Kenealy 
and . Beverley, JJ., dissenting), that where the 
parties to a suit have by an agreement adjusted the 
subject-matter of the suit, the Court can, by an 
order made in the suit under s. 375 of the Code of 
Civil Procedure, direct such agreement to be 
recorded and make a decree in accordance therewith, 
even if one of the parties to the agreement object! 
Held {per O’Kinealy and Beverley, JJ.), that the 
Court could not make such an order, the ease not 
being one to which s. 375 applied. Per O’Kinealy, 

J .—The High Court, on its Original Side, exercising 
the equitable jurisdiction of the High Court of 
Chancery, would not on a contested motion give a 

decree of this nature. Per Beverley, J. S. 375 

only applies to cases where the adjustment or 
satisfaction is made in Court, and should not be 
extended to cases adjusted out of Court. Brojo- 
DTTRLABH SlNHA V. PvAMANATH GHOSE 

I. L. R, 24 Gale, 90S 
1 C. W. N. 597 
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27. — — — Agreement to 

compromise f appeal — Petition to Court by both 
parties— Consent withdrawn before decree by one 
party — Remedy — Transfer of Property Act, s. 59 
—Charge on immoveable property — Oral agreement 
as to terms of compromise of suit — • Terms of com - 
promise in dispute — Proof by affidavit and further 
evidence — Procedure . The parties to an appeal, in 
which an issue had been remitted for trial to the 
lower Court, having presented a petition to the 
lower Court, stating that the suit had been com- 
promised and the terms of the compromise, request- 
ed the lower Court to move the Appellate Court to 
pass a decree in accordance with such terms. Before 
a decree was passed, one of the parties objected to 
the compromise being accepted. Reid , that it was 
open to the Court, such objection notwithstanding, 
to pass a decree in accordance with the agreement. 
Ruttonsey Lalji v. Poorihai , I. L. R. 7 Bom. 304 ; and 
Raruppan v. Ramasami , I. L. R. 8 Mad. 482, 
followed. Ear a Sundari Debi v. Kumar Dulchines- 
sur Malia, I. L. R. 11 Calc. 250, observed upon. 
An oral agreement by the parties to a suit that a 
decree be passed creating a charge on immoveable 
property above R100 in value is not rendered in- 
operative by s. 59 of the Transfer of Property Act. 
The parties to an appeal applied to the Court to pass 
a decree in accordance with the terms of a compro- 
mise, and, before decree was passed, one of the 
parties objected to such decree being passed, on the 
ground that certain conditions precedent to be per- 
formed by the other party had not been performed. 
The Court (this being denied by the other party) 
called for affidavits in proof of the terms of the 
agreement of compromise, and, these being found 
not to be sufficiently conclusive, directed the lower 
Court to take evidence on the point. Appasami 
v. Manikam . . I. Is. R. 9 Mad. 103 

28. Civil Procedure 

Code, s. 577 — Unverified solehnamah— Consent 
decree — Appellate Court, power of. Where an 
application purporting to contain the terms of a 
compromise was presented to the High Court by 
one of the parties to an appeal before it, but on the 
so-called solehnamah being sent down to the lower 
Court for verification, it was found that the attend- 
ance of the parties for that purpose could not be 
procured. Held, that the High Court was not 
justified in passing a decree under s. 577 of the Code 
of Civil Procedure in accordance with the terms of 
the unverified solehnamah. Bandhtt Bhagat v. 
Mtthammed Taqui . I. L. R. 14 All. 350 

. Agreement adjust- 


29. 

ing suit — Power of Court to determine fact of agree- 
ment having been made— Reference of suit to arbitra- 
tion — Award. The plaintiff sued the defendant 
to recover certain property of which she alleged 
he had taken possession. Subsequently the 
** matters in difference in the said suit 55 were by a 
signed submission paper referred to arbitration. 
An award was made ordering the defendant to pay 
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to the plaintiff R6,000, and cancelling a certain 
account. It also decided the claim of the plaintiff 
to two ornaments, which was a matter not included 
in the “ submission paper,” but had been verbally 
referred to the arbitrator in the course of the 
arbitration. The plaintiff now applied that the 
submission and award should be filed as an agree- 
ment adjusting the suit under s. 375 of the Civil 
Procedure Code (Act XIV of 1882), or, in the alter- 
native, that the award should be filed under s. 525. 
The defendant disputed the agreement and denied 
the validity of the award. Held, that under s. 375 
of the Civil Procedure Code, the Court had jurisdic- 
tion to determine whether, as a fact, the alleged 
agreement adjusting the suit has been made, and 
if it was satisfied that it has been made to record it. 
Whether that fact should be tried on affidavit or by 
oral evidence is entirely for the discretion of the 
Court. The Court, accordingly, holding that the 
suit had been adjusted by the submission and 
award, ordered the same to be filed and the adjust- 
ment recorded. Held , further, that the Court 
could make no order as to that portion of the award 
which dealt with matter not relating to the subject- 
matter of the suit. A separate application should 
be made with regard to the ornaments. Samibai 
v. Pbemji Pbagji . I. L. R. 20 Bom. 304 


Power of Court 


to frame additional issues as to an alleged compro- 
mise effected subsequent to the institution of the suit. 
The Civil Procedure Code, s. 375, was intended to 
meet cases where the parties having agreed to com- 
promise subsequently fall out. The original Court 
has power to frame an additional issue to decide 
whether a lawful compromise has been effected 
between the parties subsequent to the institution of 
the suit. Appasami Nayakan v. Vabadachaby 
I. L.R. 19 Mad. 419 


Execution of 


decree— Compromise in execution of decree — Estoppel 
— Civil Procedure Code, ss. 257 A, 647. Although 
a Court executing a decree is bound by the terms 
thereof, and cannot add to or vary or go behind 
them, the effect of s. 375 read with s. 647 of the 
Civil Procedure Code is that when a decree is put 
into execution, the proceedings taken therefor 
amount to a separate litigation in which the parties 
can enter into a compromise much in the same 
manner as in a regular suit. Such a compromise 
does not extinguish the decree, and the Court exe- 
cuting the decree is bound, subject to the conditions 
indicated by s. 375, to give effect to the compromise. 
In execution- proceedings the word “ suit ” in s. 375 
must, with reference to s. 647, be read as meaning 
“ execution of decree.” By reason of the words in 
s. 375 44 lawful agreement or compromise,” the provi- 
sions of s. 257A become applicable to such a case ; 
and, so long as the requirements of that section are 
satisfied, the compromise become a part of the 
decree itself, and — at least as between the decree- 
holder and the judgment-debtor — can be given 
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■effect to in execution of the decree. When such a 
eomproinise has been duly made and sanctioned by 
he Coiirt executing the decree, neither the decree- 
holder nor the judgment-debtor can resile from the 
•position assumed by them in the matter of the com- 
promise. Even if such a compromise has been 
n regularly sanctioned by the Court executing the 
'decree;— the irregularity not amounting to want of 
3 urisd lction the compromise must take effect 
J° rder sanctioning it is set aside, and 
until that happens, the parties are bound by it in 
all proceedings relating to the execution of the 
decree, and, where they have acted upon it, they 
are estopped thereafter from questioning its vali- 
'faj' Bita v. Dasrath Das , /. L. B. 5 All. 
nA wed ; Devi Bai v * Gohal Prasad, I. L. B. 
r r D i £ am • Lahh ™ Ra ‘i v. Babhtaur Bai , 
L. B. 6 All. 623 ; Fateh Muhammad v. Gopal 

f “f i'- ?' L A J l 424 >' Gm ’9 a Mwlidhar, 
i- AM* 2&0 ; Sheo Golmn Lai v. Beni 
Prosai, I. L. R 5 Calc. 27 ; Lakshmana v. Sukiya 
B 7 Mai - 400 ’■ Yella Chetti v. Muni- 

sami Redd,, I. L. R. 6 Mad. 101; Pisani v. 
Attorney ‘General of Gibraltar, L. B. 5 G. P. 516 ; 
and Pdlai v. Bamalinga Pillai , L. B. 2 

1 . A. 119 referred to. Muhammad Sul aim an v. 
Jhukei Lal . I. Xi. R, 11 All. 228 

32. 7 — Refund of Court fees— 

B °no r O f ees — Civil Procedure Code, 1859 

f VIII of 1895, was applicable onlv 

o mofussil Courts, and a Judge exercising the 
ordinary original jurisdiction of the High Court had 
no power to remit fees under any circumstances . 
Barrow v. Pollock 

1 Ind. Jur. O. S. 57 : 1 Hydel49 

■suit on day ~f or defendants appearmce^Befund of 
stamp duty. After service of the summons, and on 
the da; y the defendant was required to appear, the 
parties filed m Court deeds containing terms of com- 
promise. Held, that the plaintiff was entitled to a 
return of the entire amount of the stamp duty, 
there having been no settlement of issues. Bhistoo 
Chunder Roy Chowdhry v. Parbutty Dabea 
Marsh. 274 : 2 Hay 213 
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Aa'x^fim af7ef et o n tl f 

a r i , t r “ a c 4 rt ° f “S ^ 

plaintiff s vakeel appeared and stated on behalf of 

wsupnTf fh at th ®, 1 defendant had satisfied him in 
lespeet of the matter of the suit, which he prayed 

HeW * ^ defendant not appear. 

Mi, that the Judge was right in dismissing the 

W* l bat he sbould have recorded an order 
under the first provision m s. 98 of Act VIII of 1859. 
ueld, also, that m such a case, when the ulaintiif 

brhi“ 3 Mmilf etUr tV f St tf P ' dl,ty > he m uststrictly 
bring himself within the subsequent part of 

l8fi9 Sai it seetlon as modified by s. 26 of Act X of 
1862. Anonymous Case . . l Mad. 127 
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code, °7L Fr ° c ir 

Refund, of the stamp-duty. The rule allowing refund 
of fees for suits ( s . 98 of Act V l Tn«4 
modified by s. 26, Act X ofl.Al • * ° f 1 J?° 9 

to appeals whieh may be oompm^sei^rT^he 
matter of Zebunnissa Bibee P . 12 w, b! 378 

CoT't aIyttF^ ^ itrati ? n ~Civil Procedure 
Oode {Act XIV of 1882), ss. 375, 506 and v??_ 

I f^l,lf°MY e T ent 7 refe> ' arbitrator—, Suit— 

\ Adjustment of suit, within the meaning of s 375 

Agreement not in writing. Where a party to an 
agreement has petitioned to refer matters in dis- 
pute to aibitration : Held, that the Court has no 
power to make a decree under s. 375 “that the 
agreement to refer to arbitration be recorded, and 

SSLS, t !™ 13 ° f *v S “ d the suit be 

Urf d J°,-. an arbltrator with all such powers 
mndpAl^ 011 * 163 - . as aYe vested in arbitrators 
nnd th»t <i Pr ° VIS u°* nS ° f the 0ivi l Procedure Code, 
and that the arbitration be finished within six 

months from the date on which the decree shall 

the suit he 1 fc f d and hled , and that the records of 
•?“ ,® rat . b ? delivered over to the arbitrator.” Such a 

XXXVTT m f tE “nT 6 °t an ° rder uuder CliUPter 
Z.M7 11 ?C h , e . Code - Where an agreement to 
lefer to arbitration is not in writing, s. 523 does 
not apply, neither does this section apply to 

am agreement to refer to arbitration in adding 
. Ghulam Khan v. Muhamnutd Hassan, 1. 

xJl-'li Calc - rJ 6 ',, re f en 'ed to. Hanvalabdas 
Kalliandas v. Utamchand Manekchand, I. L. R. 
Bom. 1, doubted. Per Maclean, C.J . — A mere 

re - fer *? arbit i’ation is not an adjust- 
ment of the suit within the meaning of s. 375 : 

mult 1 ' he at J ?Ct l 0 4 s Y b i ect - matter of the suit 
o „ a djust.ed by the agreement. Pragdas 
^agurmall v. Gtrdhardas Mathuradas, I. L. R. 

? r 07 n ^ dls ^ T m G u ished. Per Hill and Stevens, 
)T hetber an agreement to refer to 
aibitration could under no circumstances be treated 
as an adjustment of the suit, as contemplated by 
nqoof TlNC0WEY Dey Fame Chand De^ 
(190 " ) ' • ■ • I. L. R. 30 Calc. 218 


adjustment of suit-~& ubmission and award equivalent 
to adjustment, and may be recorded under the Section- 
Decree passed without the suit appearing on the list 
for hmriiuj— Practice— Procedure. Where a suit is 
• . 7 e P a yties to arbitration, and an award 

is made, the submission and award may be recorded 

U f\ d ftQ 9 \ 375 ° f tlle Civii Procedu re Code (Act XIV 
of 188 r ) as an agreement adjusting or compromising 
the suit, and a decree passed in terms of the award. 

T fixedpractic 1 e in Komb&y which prevents 
a decree being obtained on motion without the suit 

° n n lie ilSt f ° r hearin g* PRAGDAS 
bAGURMALL V. GlRDHARDAS MaTHURADAS (1901) 

I. Xi. R. 26 Bom. 78 
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8 8. — . Endowment — Hindu law — 

Mirasi rights attached to Devastancims — Suit against 
office-holder — Compromise consenting to sale of office 
and its emoluments — 'Decree in terms of compromise 
— Execution proceedings - — Invalidity of compro- 
mise opposed to public policy— Right of Court to 
refuse to execute. The sale of an office attached to 
a temple, involving services of a personal nature and 
entitling the holder of it to receive emoluments, is 
against public policy, and will not be recognised or 
enforced by the Courts. The holder of such an office 
was sued by a person to whom he had mortgaged his 
right to the office, together with other property ; and 
a compromise was arrived at, by the terms of which 
the office-holder agreed that his right to the office 
and to its emoluments should be sold in satisfaction 
of the mortgage debt. A decree was passed in terms 
of the compromise, and the decree-holder sought to 
have the right to the office sold in execution of the 
decree, and contended (on objection being raised) 
that, inasmuch as a decree had been passed directing 
the sale of the office, the Court executing the decree 
was not at liberty to consider its validity, but must 
execute it according to its terms. Held,' that, as the 
decree was based on an agreement of compromise, 
and the Court had merely adopted the contract, the 
Court must be taken to have adopted it with all its 
incidents. By s. 375 of the Code of Civil Procedure, 
the Court had no jurisdiction to pass a decree on a 
compromise unless it was a lawful compromise. 
Any terms of a contract which are opposed to public 
policy are invalid, and will therefore not he enforced 
by the Court, and so far as a decree embodies 
unlawful terms of a compromise it is inoperative 
and will not be enforced. Nagappa v. Vencata Rau , 
T. L. R. 24 Mad . 265 , referred to. Lakshmana- 
SWAMI Naidtt v. Rangamma (1902) 

X. Ij. R. 26 Mad. 31 

39. _ Extraneons matter — Civil 

Procedure Code {Act XIV of 1882), s. 375— Compro- 
mise decree. A decree passed on a compromise cannot 
be regarded as ultra vires simply because it goes 
beyond the subject-matter of the suit and contains 
other conditions. The other conditions, if they are 
the considerations for the compromise of the subject- 
matter of the suit, must be incorporated in the 
decree ; but, if the other conditions are independent 
of it, they may be regarded as surplusage. Puma 
Chandra Sarkar v. Nil Madhue Nandi (1901) 

5 c. W. 3Sr. 485 

40, ^ Minor — Compromise on behalf of 

minor — Compromise of execution proceedings — Civil 
Procedure Code (XIV of 1882), s. 462—, Sanction 
of Court — Form of sanction— Minority — Burden 
of proof . The plaintiffs, Shidappa and Basappa, 
both of whom were alleged to be minors, sued in 
1895, by their mother and next friend, for partition 
and obtained a decree on the 21st December 1897. 
They subsequently applied for execution, but on the 
13th June, 1898, Shidappa, describing himself as 
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then of age, and Basappa, by his mother and next 
friend, got this application struck off the file, on the 
ground that they had compromised with the defend- 
ant and that the decree was satisfied. The compro- 
mise (farhhat) was executed by the first plaintiff 
himself, who, as alleged in the farhhat , had then at- 
tained his majority, and by the plaintiff’s mother as 
guardian of the second plaintiff. Subsequently the' 
present suit was brought by the plaintiffs by their 
next friend, to set aside the compromise, alleging 
that it was fraudulently obtained and prejudicial to 
their interests, and had not been sanctioned by the 
Court as required by s. 462 of the Civil Procedure 
Code (Act XIV of 1882). The defendant alleged 
that the first plaintiff had attained his majority at 
the date of the compromise, and he contended that 
the order of the Court striking off the application 
for execution on the ground that the plaintiff’s 
claim had been compromised was a sanction within 
the provisions of s. 462 of the Civil Procedure Code. 
The lower Court held (i) that both plaintiffs were 
minors, and (ii) that the compromise had not been 
sanctioned as required by s. 462. It therefore set 
aside the compromise, and passed a decree for the 
plaintiffs. On appeal by the defendant : Held, 

I that, Shidappa (plaintiff No. 1) having described 
himself both in the former suit and in the farhhat as 
of age, the burden of proof now lay upon him to 
show that he was a minor, and that he had failed to 
, do so. But held, also, (dismissing the appeal), that 
Basappa (plaintiff No. 2) being a minor, the farhhat 
required the sanction of the Court under s. 462 of 
the Civil Procedure Code. That sanction had not 
been given. The Court had not before it the 
materials necessary to enable it to arrive at a 
judicial conclusion with respect to the compromise. 

It did not appear that the terms of the farhhat were- 
before it, or any evidence as to its propriety or 
reasonableness. S. 462 of the Civil Procedure Code, 
therefore, had not been complied with. The form 
of expression used for the purpose of indicating that 
the Court grants leave to compromise is of slight 
importance. The question is whether the Court 
after a consideration of the circumstances, really 
intends to grant leave. The compromise of a. 
suit on behalf of a minor without the leave of the 
Court is voidable under s. 462 of the Civil Procedure 
Code, and can be avoided by .the minor on his 
attaining majority. It can be avoided before that 
time. Bibee Solomon v. Abdool Azeez , I. L. R. 6 
Calc. 687, referred to. S. 462 of the Civil Proce- 
dure Code a implies to a compromise of execution 
proceedings. Virttpakshapa v. Shidappa (1901) 

I. Ij. R. 28 Bom, 109 

41, Minor — Civil Procedure Code 

(Act XIV of 1882), s. 462— Compromise on behalf 
of minor— Certificated guardian, authority of — • 
Whether compromise, upon which decree given*, 
requires Court’s sanction — Construction and mean- 
ing of words — Leave of Court , nature of, if must 
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be express— -Leave, granted by certificated guar - 
dian, when valid— -Registration — Decree , if can 
validate unregistered lease — Holder of invalid lease , 
acceptance of, by certificated guardian— Trespasser — 
Ejectment — N otice. S. 462, Civil Procedure Code, 
requires every person acting as a nest friend or 
guardian for the suit to a minor to take the leave 
of the Court before entering into an agreement or 
compromise on his behalf, and no exception is made 
in the case of a certificated guardian. The policy 
of the law being to protect minors from being taken 
at a disadvantage by their guardians, the leave of 
the Court is required, not only in the case of such 
agreements as are entered into out of Court, but also 
m the case of agreements which are given effect to by 
a decree of the Court. The words fi< any agreement 
or compromise with reference to the suit, 55 in the 
section include a compromise finally determining 
the suit. Raja Go pal Tahlcaya v. Mattupalem 
Cheiti, I. L. R. 3 Mad . 103 ; Karmali Rahimbhoy 
v. Rahimbhoy Habibbhoy , I. L. R. 13 Bom. U7, 
146, relied on. In order that a compromise may 
be binding upon a minor, the leave of the Court 
must be express, and it must be arrived at 
upon the ^ exercise of a judicial discretion as to 
the propriety of compromise in the interests of 
. mmor * Ealavati v. Chedi Lai, 1. L. R. 17 
All 531 ; Sarat Chandra Ghose v. Kartik Chander 
M liter, 1 . L. R. 9 Calc. 810 , relied on. Where 
•a certificated guardian, acting as next friend to a 
minor in a suit-, entered into a compromise with the 
defendant, without the Court’s leave, whereby it 
was agreed that the defendant should obtain a 
mokurari lease in respect of certain lands belonging 
to the minor, and the Court gave a decree in the 
terms of such compromise : Held, (in a suit to 
eject , defendant and to set aside the compromise 
decree), that, although the guardian had been au- 
thorised by a previous order of the District Judge 
to grant leases on behalf of the minor, the lease in 
question, not having been granted by a registered 
instrument, was invalid ; and the compromise decree 
which the minor, under the express authority of the 
law, sought to avoid, could not be invoked as a 
substitute for a duly-registered lease. Held, also, 
that, 'the certificated guardian having accepted 
defendant as a tenant, the defendant could not be 
considered a trespasser, the invalidity of the original 
lease and the compromise decree notwithstanding : 
and therefore could not lawfully he evicted without 
LALA Majlis SaHai Narain Bibi 
* 1902 ) * • . . . 7 C. W. NT. 90 

!?* Partition — Civil Procedure Code 

s 673—buit for partition— Withdrawal of suit— 
Joint petition by parties praying that the suit might 
struck off— Subsequent suit for partition barred. 
The plaintiff and the defendants in a suit for parti- 
tion, having arrived at a compromise, presented to 
tne Court a joint petition asking that the suit 
might be struck off ( Jcharij kardiya jawe). The 
Court passed orders accordingly, in the terms of the 
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petition, striking off the suit. The terms of the com - 
promise were not, however, inserted in the decree* 
and were never carried out. Subsequently the 
plaintiff brought a second suit for partition of the 
same property. Held, that it was incumbent on 
the plaintiff to see that the Court did its duty and 
recorded a proper order in the suit with reference to 
s. 3^5 of the Code of Civil Procedure, and that, 
as he had not done so, he must be taken to have 
withdrawn his suit without permission to sue again, 
and Ms second suit was barred by s. 373 of the 
Code. Gulkandi Lal v. Manni Lal (1901) 

I. L. R. 23 All. 219 

43. — — — — Compromise pre- 

sented, but not decreed — Order to proceed with suit 
puts an end to such compromise— Procedure in 
sanctioning compromise on behalf of minors. Where 
a compromise had been presented, but no decree had 
been passed in accordance with its terms, and the 
Court subsequently at the instance of one of the 
parties, ordered the suit to be proceeded with on 
the issues framed before the compromise and on 
other issues, the compromise must be deemed to 
have been put an end to and the Court cannot, at a 
subsequent stage, treat the compromise as subsist- 
ing and proceed to pass a decree upon it. In sanc- 
tioning compromises on behalf of minors, the order 
should state in terms that the question whether the 
compromise was for the benefit of the minors was 
considered. Govindasami Naidu v. Alagirisami 
Naidu (1906) . . I. Xj. R. 29 Mad. 104 

44. Civil Procedure 

Code, s. 875 — Incorporation in compromise decree of 
terms which are not unlawful, though outside the scope 
of suit cannot be objected to in execution. Where a 
compromise between the parties to a suit embraces 
matters not relating to the suit, and the decree 
following such compromise gives reliefs which are 
not unlawful, ‘jbnt which could not have been given 
if the suit had been decided after trial, any objec- 
tion to such decree on the ground that it is in con- 
travention of s. 375 of the Code of Civil Procedure, 
must be taken by way of appeal and not in execution 
of the decree. Venkatappa Nayanim v. Thimma 
Nayanim, I. L. R. 18 Mad. 410, referred to. Mahi- 
bulla v. Imami , I. L. R. 9 All. 229 , referred to. 
Kuruvetappa v. Sirasappa, 16 M . L. J. 354, referred 
to. Manager of Sri Meenakshi Devastanam 
Madura v. Abdul Kasim Sahib (1907) 

I. L. R. 30 Mad. 421 

COMPROMISE DECREE. 

See Compromise. 

See Judgment- debtor. 

I. L. R. 30 Mad. 72 

See Minor „ I, L. R. 34 Gale. 83 
COMPROMISE PETITION. 

See Registration Act (III of 1877). 

12 C. W. N*. 59 
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ing a lease and filed in a criminal proceeding — Regis 
traiion, if necessary. Plaintiff sued a tenant for 
increased rent on the basis of a petition of compro- 
mise filed in a criminal proceeding, which resulted in 
the withdrawal of the proceeding, though no order 
was passed incorporating the terms of the petition. 
Heidi that the petition was not admissible in 
evidence without registration. If the petition had 
been filed in a civil proceeding and had been followed 
by an order or decree which embodied directly or 
indirectly its terms, then it would not have been 
necessary to have had it registered. Pranal Annee 
v, LfiksJmi Annee, I. L. R. 22 Mad. 508 ; 3 C. 
W. N. 4.85 / b. c. L. R. 26 I. A . 101, Kali Claran 
v. Ram Chandra , I. L. R. 30 Calc. 783 ; Birbhadra 
v. Kalpataru , 1 C. L. J. 388, referred to. BiraJ 
Mghini Dassi v . Kedar Nath Karmokar (1908) 

I. L. E. 35 Calc. 1010 : 
s. e. 12 C. W. N. 854 

COMPULSORY DEPOSITS. 

See Attachment I. L. B. 35 Calc. 641 

COMPULSORY LABOUR (MADRAS). 

See Magistrate, jurisdiction of — 
Special Act— Act I of 1858. 

4 Mad. Ap. 21 

CONCEALMENT OP BIRTH. 

— _ — ~ Destruction of foetus —Penal Code , 
s. 318. A person cannot be convicted of conceal- 
ment of birth of a child under s. 318 of the Penal 
Code, in the case of a miscarriage where the foetus is 
only a few months old. Anonymous 

4 Mad. Ap. 63 

CONCILIATOR. 

See Dekkan Agriculturists 3 Relief Act. 

I. L. B. 6 Bom. 31 
I. L. B. 8 Bom. 20, 411 
I. L. B. 13 Bom. 424 
I. L. B. 22 Bom. 788 

See Parties — Substitution of Parties 
— Plaintiffs . I. L. R. 10 Bom. 202 

CONCILIATOR’S CERTIFICATE. 

See Dekkhan Agriculturists’ Relief 
Act (XVII of 1879). 

I. L. B. 32 Bom. 375 

CONCOCTION OF EVIDENCE. 

See Evidence . 13 C. W. N. 622 

CONCUBINE. I ■ ' 

See Hindu Law— Maintenance-Right 
; to Maintenance — Concubine. 

I. L. B, 12 Bom. 26 j 
I. L. B. 23 Mad. 282 J 


JUDGMENTS , ON 

See Appeal to Privy Council — 

Cases in which Appeal lies or. 
not — 

Concurrent Judgments on 
Facts ; 

Substantial Questions of 
Law. 

I. L. B 25 Mad. 215 

See Privy Council, practice of— Con- 
current Judgments on Facts. 

CONCURRENT JURISDICTION. 

See Res Judicata 

I. L. B. 35 Gale. 353 

— in criminal motions. 

See Practice . I. L. B. 36 Calc. 643 
CONDITION. 

— breach of— 

See Landlord and Tenant— Forfeiture. 
— Breach of Conditions. 

CONDITION PRECEDENT. 

See Charter Party . 8 B. L. B. 544 
I. L. B. 14 Bom. 241 
I. L. B. 15 Bom. 389 
See Contract- — Conditions Precedent. 
See Execution of Decree — Notice of 
Execution . I. L. B. 6 Calc. 103 
I. L. B. 3 All. 424 
I. L. B. 20 Calc. 370 
I. L. B. 21 Calc. 19 
See Guarantee . 1 Ind. Jur. N. S. 412. 
See Hindu Law — Adoption — Second, 
Simultaneous and Conditional 
Adoption. 

See Hindu Law — Will — Construction 
of Will — Adoption. 

See Marine Insurance. 

I. L. B. 36 Gale. 516 

CONDITIONAL DECREE.. 

See Execution of Decree. 

I. L. B. 31 All. 173 
See Lis pendens . 13 C. W. N. 226 

CONDITIONAL SALE. 

See Evidence— Parol Evidence. 

I. L. B. 28 Calc. 256, 289 
See Limitation Act, 1877, Sch. II, Art. 
10 (1871, Art. 10) I. L. B. 1 All. 592 . 

2 Agra 164 
I. L. B. 3 All. 175 
I. L. B. 4 All, 291. 

2 N. W. 284 
I. L. B. 14 Calc. 761 
I. L. B. 20 AH. 815, 358, 875 
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CONDITIONAL SALE — concld. 


CO NEESSION — contd*. 


See Mortgage. I. L. B. 23 AIL 407 

See Vendor and Purchaser — Condi- 
tional Sales . I. L. B. 17 AIL 451 

CONDUCT. 

See Estoppel — Estoppel by Conduct. 

See Evidence Act, 1872, ss. 8, 24, 27. 

I. L. B. 31 AIL 592 

See Explosives Substances Act. 

13 C. W. N. 801 

CONFESSION. 

Col. 

1. General Cases .... 2253 

2. Confessions under Threat or 

, Pressure 2255 

3. Confessions ' subsequently re- 

tracted 2258 

4. Confessions to Magistrate . . 2262 

5. Confessions to Police Officers . 2279 

6. Confessions of Prisoners tried 

jointly ... . . 2288 

See Circumstantial Evidence. 

9 C. W. N. 47 4 
See Criminal Breach of Trust. 

I. L. B. 32 Calc. 1085 

See Criminal Procedure Code, s. 164. 

13 C. W. N. 801 
See Evidence Act (I of 1872). 

I. L. B. 30 AIL 450 
13 C. W. N. 552 
I. L. B. 31 AIL 592 
See Misdirection to Jury. 

I. L. B, 31 Mad. 127 
See i Plea' . I. L. B. 14 Bom. 564 

at criminal trial. 

See Evidence . . 13 C. W. N. 501 

- — confession of accused. 

See Evidence Act (I of 1872). 

I. L. B. 32 Bom. Ill 
I. L. B. 38 Calc. 446 
See Joinder of Charges. 

5 C. W. N. 294 


confessions to Magistrate. 

See Transfer of Criminal Case — 
Ground for Transfer. 

5 C. W. N. 804 

1. GENERAL CASES. 

— “ Confession, ” meaning of 


as used in Evidence Act-Evidence Act , 1872 , 
ss, 26, 30, The word “ confession,” as used in the 
sections of the Evidence Act relating to confessions, 


1. GENERAL CASES — contd. 

must not be construed as including a mere inculpa- 
tory admission which falls short of being an admis- 
sion of guilt. Queen-Empress v. Jagbup 

I. L. B. 7 AIL 046 

2. Voluntary confession — Proof 

of guilt, A voluntary and genuine confession is 
legal and sufficient proof of guilt. Queen v. Jhur- 
bee .... 7W.B. Cr. 41 


Confession to be taken as a 


whole. A prisoner’s confession must be taken 
in its entirety. Queen v. Boodhoo 

8 W, B. Cr. 38 

Goloke Chunder Chowdhby v. Magistrate of 
Chittagong . . . 25W.E. Cr. 15 

Queen v. Sonaoollah . 25 W. B. Cr. 23 


Statements of ac- 


cused inconsistent with each other. The ordinary 
rule of taking confessions as a whole and giving the 
accused (in the absence of other evidence against 
him) the benefit of any circumstance that may 
appear in his favour therefrom, cannot apply to 
confessions which are diametrically opposed to each 
other ; but only where the more favourable view is 
not absolutely inconsistent with the general tenor of 
the confession. Queen v. Nityo Gopal Dass 
Byragee ... 24 W. B. Cr. 80 


Inconsistent state- 


ments — Credibility of. The words actually used by 
an accused, who is said to have confessed, ought to 
be ascertained. The Court should not accept 
merely the conclusions at which the witnesses depos- 
ing to a confession themselves arrived from the 
answers which the accused gave to questions put by 
them. Where an accused makes two distinct state- 
ments, — the one amounting to a confession of guilt, 
the other repudiating guilt, — if the one statement is 
taken against the accused, the other also must be 
taken, for what it is worth, in his favour. The 
Court ought to weigh well the relative credibility of 
the two statements before it accepts the one in pre- 
ference to the other. Queen v. Soobjan 

10 B. L. B. 332 


Confessions of prisoner in 


one ease evidence in another. The confessions 
of the prisoner in one case in which he was convicted 
cannot be used against him in another case, unless 
they are deposed to on oath, either by the person 
who took them down, or by some one else who heard 
them. In re Munger Bhooyan 

10 W. B. Cr. 56 


Corroboration of evidence 


of . accomplice by confession of another 
prisoner. The confession of one of the prisoners 
cannot be used to corroborate the evidence of an 
accomplice against the others. Reg. v. Malapa bin 
Kapana . . . . .11 Bom. 190 

8. Confessions of eo-aceused 

against others in their absence. Confessions 
of two of several accused persons made in the absence 
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1. GENERAL CASES — concld* 

of the others are of no weight as against the latter. 
Such confessions* as well as the statements of ap- 
provers, are always regarded as tainted ; because, 
from the position occupied by the persons making 
them, they are not entitled to the same weight as the 
evidence of ordinary witnesses. Queen-Empress 
v. Bepin Biswas . . I. L. R. 10 Caic, 970 

9. Admissibility in Evidence — 

Criminal Procedure Code , ss. 149 , 150 . To make 
the confession of a prisoner, not uttered in the pre- 
sence of a Magistrate, admissible in evidence, the 
fact disclosed must be one which, of its own force, in- 
dependently of the confession, would be admissible 
in evidence. Queen v. Choda Atchenah 

3 Mad. 318 

10, — — - Thumb Impression— Accused — 

Signature — General Clauses Act {X of IS 97), s. 3 , 
cl. 52 — Criminal Procedure Code ( Act V of 1898), 
s. 164. A thumb-mark affixed to a confession 
by an accused able to write his name is not a 
41 signature 55 within the meaning of s. 3, cl. 52 of the 
General Clauses Act, or s. 164 of the Criminal Pro- 
cedure Code. Sadananda Pal v. Emperor (1905) 

I. Ii. B. 82 Gale. 550 


2. CONFESSIONS UNDER THREAT OR 
PRESSURE, 

1. _ — - Statement admitting crime, 

but pleading compulsion by others. An 
admission by A and J3 that the crime charged 
against them was committed by C and D, and that 
whatever share they had in it was under compulsion, 
is not a confession on which any person ought to be 
convicte l. Queen v. Krtsto Mundul 

7 W. B. Cr. 8 


— Proof of circumstances 


under which confession was made — Warning 
by Magistrate , averment of — Allegations of irregu- 
larity — Duty of Sessions Court. Although the 
averment on the record of a Magistrate by whom 
a prisoner is tried, that the accused, before making a 
confession, was warned that it was optional with him 
to answer the questions put to him or not, is on 
appeal conclusive as to the fact of such a warning 
having been given, it is not conclusive to show that 
such a confession has not been made under the 
influence of fear engendered by previous maltreat- 
ment, or is not otherwise valueless. Allegations 
made in a regular and proper manner before a 
Sessions Court on appeal, that a confession made by 
the accused before the Magistrate who tried the case 
was made under such circumstances as to preclude 
its admissibility in, or diminish its value as evidence, 
should receive due attention and be enquired into. 
A Sessions Court refusing to make such enquiry 
commits a grave error in law and procedure. Reg. 
v , Kashinath Dinkar . 8 Bom Cr. 120 

3. Record of circumstances 

under which confession was made — Crimi- 
nal Procedure Code, 1861 , s. 149 — Judicial record. 


2. CONFESSIONS UNDER THREAT OR 
PRESSURE — contd. 

To give weight to confessions of prisoners recorded 
unde s. 149, Code of Criminal Procedure, there 
should be a judicial record of the special circum- 
stances under which such confessions were received 
by the Magistrate, showing in whose custody the 
prisoners were, and how far they were free agents. 
Queen v. Kodai Kahar , 5 W. R. Or, 6 

4. Inducement to confess — 

Person in authority , statement to. W, a travelling 
auditor in the service of the Great Indian Peninsula 
Railway Company, having discovered defalcations 
in the account of the prisoner, who was a booking 
clerk of the company, went to him and told him that 
“ he had better pay the money than go to jail,” and 
added that “ it would be better for him to tell the 
truth,” after which the prisoner was brought before 
the Traffic Manager, in whose presence he signed a 
receipt for, and admitted having received, a sum of 
R826-8-0. The prisoner was subsequently put on 
his trial for criminal breach of trust as a servant in 
respect of this and of other sums. Held, that the 
words used by W , the travelling auditor, constituted 
an inducement to the prisoner to confess, and that 
W was a person in authority within the meaning of 
s. 24 of the Evidence Act, and that the receipt 
signed by the prisoner was, therefore, not admitted 
in evidence on his trial. Reg. v. Naveoji Dada- 
bhai . . . . . .9 Bom. 358 

5. — . — Illegal 'pressure 

—Presumption — Evidence Act, s. 24. In the 
absence of evidence that a confession of an accused 
person has been induced by illegal pressure, it is not 
to be presumed that such confession was so induced. 
According to s. 24 of the Evidence Act, a confession 
is inadmissible only if the Court considers it to have 
been induced by illegal £>ressure. Reg. v. Balvant 
P.ENDHARKAR . . . .11 Bom. 13 7 

6. ... Confession made under 

threat for a purpose other than to extort 
confession — Evidence Act, 1872 , s. 24. A pri- 
soner was tried for wounding with intent to murder, 
and wounding with intent to do grievous bodily 
harm. The offence was committed on the high seas 
on board a ship on which the prisoner was a seaman. 
At the trial it was proved for the prosecution that 
the master of the ship had sailed from Calcutta and 
could not be found, and the Standing Counsel there- 
upon tendered in evidence his deposition before the 
committing Magistrate, which contained an admis- 
sion alleged to have been made to the deponent by 
the prisoner, when in custody. 'The Court refused 
to admit the portion of the deposition containing the 
admission to be read, as it was stated to bate been 
made immediately after the prisoner with others 
had been threatened by the witness with a loaded 
rifle ; it was immaterial that the threat was not 
made to extort a confession, but to suppress an 
attempt at mutiny. Queen v. Hicks 

10 B. Xu R. Ap. I 
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CONFESSION— conid, 

% CONFESSIONS UNDER THREAT OR 
PRESSURE — contd. 

7. — Confession to paneliayat 

caused by threat— Evidence Act , 1872, s. 24- 
Proof of oral confession . The matter before a 
."** panchayat ” was whether 31 and K had murdered 
B, and thereby disqualified themselves from further 
intercourse with the rest of their brotherhood. M 
and B made certain statements before the panchayat 
which it was afterwards sought to prove against 
them on their trial for the murder of B, as confessions 
corroborating the evidence of an approver. The 
witnessses called to prove these “ confessions 55 did 
not state specifically what was said by M and K 
before the panchayat. One witness, a member of 
the panchayat, said : “ M confessed and K acqui- 
esced.’ 5 Another witness, also a member of the 
panchayat, said : “ M and K were taxed with 
taking B" s house, upon which both admitted having 
murdered him.” The same witness also said : 
“ The admissions were not taken down.” It 
appeared that it was not till at the sixth meeting 
•of the panchayat, and when M and K were threat- 
ened with excommunication from caste for life, 
that they made such statements. Held, that, if the 
statements attributed to M and K had been 
•actually made and assented to, and this fact had been 
duly proved, the provisions of s. 24 of Act I of 1872 
could not be pleaded against their admissibility, on 
the ground that such statements had been caused by 
such threat, for the members of the panchayat were 
not in authority over M and K within the meaning 
of that section, nor was there any threat made 
having reference to any charge against them. The 
statements, however, could not be accepted as 
sufficient in themselves to corroborate the evidence 
of the approver, or to support the conviction of M 
and K for the murder of B. The statements were 
ill general terms and represented only the impression 
conveyed by what might have been said to the mind 
of the witnesses. It was always essential that the 
Court should know as nearly as possible what were 
the words used by the supposed confessors, and what 
.were the questions or matters in regard to which 
they were said. It might have been that the words 
ascribed to M and K , taken with the questions put 
and the exact subject-matter of the enquiry, did not 
amount to a confession of the guilt believed by the 
hearers to have been confessed Empress v. Mohan 
Lae I. L. R. 4 Ail. 46 

8. Warning by Magistrate — 

Inducement to confess — Criminal Procedure Code 
{Act X of 1882), s . 163— Evidence Act (/ of 1872), 
s. 24. A Deputy Magistrate, before taking down 
a statement from a person brought before him by 
the police, noted on the paper on which he was about 
to take down the statement the following v ords, 
which, after excluding the police officers from his 
presence, he had verbally addressed to the accused : 
4 ‘ After excluding from my presence the police 
officers, who brought him, I warned the accused that 
what he would say would go as evidence against him ; 
so he had better tell the truth.” Held, that the use 


O ONFESSION— conid, 

2. CONFESSIONS UNDER THREAT OR 

PRESSURE— condd. 

of such language was calculated to bold out an 
inducement to the prisoner to confess, and that such 
a confession was therefore inadmissible in evidence 
against him. Qu^en- Empress v . Uzeee 

I. L. R. 10 Gale, 775 

3. CONFESSIONS SUBSEQUENTLY RE- 

TRACTED. 

1. Confession retracted before 

Sessions Judge. A confession before the Magis- 
trate, though afterwards retracted before the 
Sessions Court, is evidence against the party making 
it under s. 366 of the Code of Criminal Procedure, 
1861. Queen v. Jem a . 8 W. R. Cr. 40 

2. — - — Statement to Magistrate 

afterwards retracted— Evidence— Criminal 

Procedure Code, 1861, s. 205. A detailed confes- 
sion made by an accused before a Magistrate, but 
retracted on the examination being read over to 
him in conformity with s. 205 of the Code of Cri- 
minal Procedure, does not amount to a confession, 
although the plea for retracting the confession— 
viz., ill-treatment of the accused by the police — 
may be enquired into and found to be untrue. 
Reg. v . Garbad Bechar . 9 Bom. 344 

3. — Confession to Magistrate — 

Want of corroboration. Where the only evidence 
in a Sessions trial was a confession made to a Magis- 
trate but subsequently retracted, and it was estab- 
lished that the police misconducted themselves in 
the search of the houses of the prisoners who 
confessed and of others under trial, and produced 
evidence which was rejected as false, it was held 
that the prisoners could not safely be convicted on 
their own statements without any corroboration. 
Sofiruddeen v. Empress . 2 C. Ii R. 132 

4. — - Statement made after con- 

ditional pardon — Evidence 'Act [II of 1855), 
s. 32. A conditional pardon was tendered to and 
accepted by the accused. He then, on solemn 
affirmation, made a statement before the commit- 
ting Magistrate in which he criminated himself 
and two other persons. Three days afterwards 
he voluntarily came forward and made, on solemn 
affirmation, another statement, in which he re- 
tracted and contradicted what lie had said in his 
former statement. The conditional pardon was 
thereupon cancelled, and the accused was put upon 
his trial. Held, that the first statement Was ad- 
missible as evidence against the accused, under s. 
32 of Act II of 1855. Reg. v. Alibhai Mitha 

8 Bom. Cr. 103 

5. Confessional statements of 

accused— Subsequent retractation — Charge 
to Jury. It cannot be laid down as an absolute 
rule of law that a confession made and subsequently 
retracted by a prisoner cannot be accepted as 
evidence of his guilt "without independent eorro- 
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CONFESSION — contd. 

3. CONFESSIONS SUBSEQUENTLY RE- 
TRACTED — contd. 

borative evidence. A jury should be asked with 
reference to such confessions, not whether they 
were corroborated by independent evidence, but 
whether having regard to the circumstances under 
which they were made and retracted and all the 
circumstances connected with them, it was more 
probable that the original confession or the state- 
ments retracting them were true. Queen-Em- 
press v. Raman . X. L. R. 21 Mad. 83 

6. — Criminal Pro- 

cedure Code, 1882, s. 288— Evidence — Confession 
retracted-— Corroboration, Deposition of witnesses 
before Magistrates read under s. 238 insufficient . 
Where a prisoner was convicted of murder on a 
confession, to a Magistrate, retracted at the trial, 
corroborated by depositions, read under s. 288 of 
the Code of Criminal Procedure, and also retracted 
at the trial. Held , that the prisoner should not 
have been convicted on such evidence. Queen- 
Empress v. Bharmappa . I. L. R. 12 Mad. 123 

7. Criminal Pro- 

cedure Code , ss. 342 , 364 — Withdrawal of uncor- 
roborated evidence by the witness — Examination 
of the accused. A and B were charged with the 
murder of C, the husband of B. There was some 
evidence that B had said her husband was dead a 
few days after his disappearance ; and some bones, 
a skull, and some cloths were found in a neigh- 
bouring buying ground which were identified as 
those of U’s. B made a statement, recorded on 
June 4th by the village Munsif, to the effect that 
she had lured C into a garden, and that A, who 
was her paramour, had murdered him in her arms, 
which statement she repeated frequently with 
greater detail in answer to questions from the 
committing Magistrate, and subsequently before 
the Sessions Court. On her appeal to the High 
Court after she had been sentenced to death she 
retracted her former statements and made the 
usual charges of ill-treatment against the police. 
A made a statement to the committing Magistrate 
which he subsequently repudiated before the 
Sessions Court, to the effect that he had assisted 
in disposing of the corpse of C at the request of his 
brother-in-law, who corroborated the statement 
in two depositions before the Magistrate which 
were likewise repudiated by the deponent before 
the Sessions Court. Held , that the conviction of 
A was wrong; and further (Parker, J., dis- 
senting), that the conviction of B was wrong. 
Per Keenan, J., — “As the second prisoner has 
withdrawn all the confessional statements made by 
her, it is necessary according to the rulings of 
this Court, to examine the evidence and see if 
there is reliable independent evidence to corro- 
borate to a material extent and in material parti- 
culars the statements contained in the withdrawn 
confessional statements. If no such corroborative 
evidence exists, then the contradictory statements 
of the second prisoner remain, and doubt exists as 


CONFESSION — contd. 

3. CONFESSIONS SUBSEQUENTLY RE- 
TRACTED — contd. 

to which statement is true, and the confessional 
statements cannot be safely relied on against the 
prisoner.” Semble : The same rule should be 
followed when a witness withdraws his deposition 
before the Sessions Court. Per Keenan, J. The 
examination of an accused person under Criminal 
Procedure Code, s. 364, is subject to the purpose 
referred to in s. 342, viz., “to enable him to; 
explain any circumstances appearing against him,” 
and not to supplement the case for the prosecution 
against him to show that he is guilty. Queen- 
Empress v. Rangi . I. L. R, 10 Mad. 295 

8. — — Confession after- 

wards retracted — Necessity of corroborative evi- 
dence — Practice. A retracted confession, if proved 
to be voluntarily made, can be acted upon along with 
the other evidence in the case. There is no rule of 
law that a retracted confession must be supported 
by independent reliable evidence corroborating it 
in material particulars. The use to be made of suck 
a confession is a matter of prudence rather than of 
law. Queen -Empr ess v. Rangi, I. L. R . 10 Mad. 
295 , and Queen-Empress v. Bharmappa , 1. L. R. 
12 Mad. 123, dissented from ; Reg. v. Balvani , 11 
Bom. 137, and Queen-Empress v. Sangappa, Bom . 
H. C. Cr. Rulings of 25th April 1889 , followed. 
Queen-Empress v. Gharya 

I. L. R. 19 Rom. 728 

9. Confession sub- 

sequently retracted , effect of — Criminal Procedure 
Code, 1882, s . 164. It is unsafe for a Court to 
rely on and act upon a confession which has been 
retracted unless upon a consideration of the whole- 
evidence in the case the Court is in a position to- 
come to the unhesitating conclusion that the con- 
fession is true : that is to say, usually, unless the 
confession is corroborated by credible independ- 
ent evidence. Queen-Empress v. Rangi, 1. L. R. 
10 Mad . 295, referred to. Queen-Empress v.. 
Mahabir . . . I. Ii. R. 18 AIL 78 

10. Value to be 

attached to a confession subsequently withdrawn. 
It does not necessarily follow, because a confession 
made by an accused person is subsequently re- 
tracted and there is little or no evidence on the 
record to support the confession, that therefore 
the confession is to be rejected. The credibility 
of such a confession is in each case a matter to be 
decided by the Court according to the circumstances 
of each particular case, and, if the Court is of 
opinion that such a confession is true, the Court is- 
bound to act, as far as the person making it is 
concerned, upon such belief. Queen-Empress v. 
Mahabir , I. L. R. 18 All. 78, and Queen-Empress 
v. Rangi , 1. L. R. 10 Mad. 295, referred to. 
Queen-Empress v. Maiku Lal 

I. L. R. 20 All. 133 

11. — — < Criminal Pro- 

cedure Code ( Act V of 1898), ss. 164 and 288— 
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3. CONFESSIONS SUBSEQUENTLY RE- 
TRACTED- - contd . 

Impropriety of recording statements of witnesses 
loiilh a view to fix them to those statements — Con- 
fession retracted-— -Evidence of witnesses retracted 
— -Corroboration — Deposition before Committing 
Magistrate read under s, 288 , Criminal Procedure 
Code. It is improper for a police officer to send a 
person practically under custody who is in the posi- 
tion of a witness, to have his statement recorded 
by a Magistrate under s. 164 of the Criminal Pro- 
cedure Code, with the view of fixing him to that 
statement at the time when judicial proceedings 
are subsequently taken. The voluntary character 
of such a statement cannot but be doubted, and 
when retracted in the Court of Session, the Judge 
should not bring the statement on to the record 
under s. 288 of the Criminal Procedure Code, with- 
out making proper inquiry. It is not safe to con- 
vict an accused person on his retracted confession 
standing by itself uncorroborated, or on the state- 
ments of witnesses brought in under s. 288 of 
the Criminal Procedure Code without independent 
corroborating testimony ; nor can these two be 
joined together and held as mutually corroborat- 
ing each other so as to justify a conviction based 
on them. Queen v. Amanulla , 12 B. L. R. Ap. 
15 ; 21 W. R. Cr. 49; Queen-Empress v. Rangi, 
1. L. JR. 10 Mad. 295 ; and Queen-Empress v. 
Bharmappa, I. L. R. 12 M ad. 123, referred to 
and approved of. Queen-Empress v. Jadur 
Das . . . I. L. R. 27 Calc. 205 

4 C, W. IN. 129 

12. Evidence — Re- 

tracted confession — Evidence Act (1 of 1872), s. 24. 
A confession duly recorded and certified ‘ under s. 
164 of the Criminal Procedure Code (ActV of 
1898) is admissible in evidence against the person 
making it, unless shut out by the provisions of s. 
24 of the Indian Evidence Act (I of 1872). . A 
mere subsequent retractation of a confession which 
is duty recorded and certified by a Magistrate is not 
enough in all cases to make it appear to have 
been unlawfully induced. The law in India is not 
identical with the law in England on the rele- 
vancy and admissibility of confessions. Imperatrix 
v, Balya Dagdu, Cr. Rul. No. 3 of 1898, dissent- 
ed from. Reg.v.Ralvant,ll Bom. H. C. R. 137, 
followed. Queen-Empress v. Basvanta (1900) 

I. L. R. 25 Bom. 168 

13. Retracted confes- 

sion, evidential value of, against maker and 
co-accused— Corroboration. A retracted confession 
should carry practically no weight as against a 
person other than the maker ; it is not made on 
oath, it is not tested by cross-examination, audits 
truth is denied by the maker himself, who has thus 
lied on one or other of the occasions. The very 
fullest corroboration would be necessary in such a 
case, far more than would be demanded for the 
sworn testimony of an accomplice on oath. Yasin 
v. King-Emperor (1901). I. L. R. 28 Calc. 689 : 

s. e. 5 C. W. N. 670 


COKPESSIOIN— conid, 

3. CONFESSIONS SUBSEQUENTLY RE- 
TRACTED — concld. 

— ■ Confession at 

variance with the evidence, conviction on — Cir- 
cumstances under which it is made . The 
prisoner, a young girl of 15, being suddenly 
charged with the offence, was kept in the 
custody of the police for some time, and had com- 
plained that she had been beaten by the police with 
a view to forcing her to make a confession ; and, on 
the very next day, she was taken before the Magis- 
trate and made the confession, which she subsequ- 
ently retracted. Held, that having regard to the 
circumstances under which the confession was 
made, and also to the fact that the confession was in 
material respects at variance with the evidence for 
the prosecution, the conviction should be set aside. 
Per Maclean, C.J. — “If the prosecution story 
taken as a whole, is false, the accused is entitled to 
an acquittal. 55 Motijan Bibee v. Crown (1902) 

3 G. W. IN. 380 

15. Evidence Act,, 

s. 30 — Evidence — Confession — Retracted confes- 
sion — Use of retracted confession as against 
person making it and as against co-accused. A 
retracted confession may be taken into considera- 
tion, that is, used as evidence, not only as against 
the person making it, but as against persons tried 
jointly with the confessing accused for the same 
offence. As regards the person making it a re- 
tracted confession may, even without any cor- 
roborative evidence, form the basis of a con- 
viction. As regards other co-accused, although 
corroborative evidence may be necessary, it is not 
necessary that such corroborative evidence should 
by itself be sufficient to support a conviction. 
Semble : That a conviction based on the unsupported 
evidence afforded by the confession of a co-accused 
would not be unlawful. Queen-Empress v. Maiku 
Lai, I. L. R. 20 All. 483, followed. Empress v. 
Ashootosh Chuckerbutty, I. L. R. 4 Calc. 483, 
discussed. Queen v. Mohesh Biswas, 19 W. R. Cr, 
16, referred to. Emperor v. Kehri (1907) 

I. L. R. 29 All. 434 


1. — _ — Practice of taking prisoners 

before Magistrate to get confession record- 
ed. The practice of taking prisoners before 
Magistrates not having jurisdiction in the case, for 
the purpose of getting a confession recorded, is not 
generally desirable, but such a confession is legally 
admissible in evidence when duly proved. Reg. v. 
Vahala Jetha . . 7 Bom. Cr. 56 

2. Statement made to Magis- 

trate — Criminal Procedure Code, 1861, s. 109 . 
S. 109 of the Code of Criminal Procedure refers to 
cases -where the confession of a prisoner has been 
made to the Magistrate conducting the investi- 
gation, and not to the police. It is only when 
properly made to the Magistrate that the confession. 
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•can be used as evidence against the prisoner. The 
mere standing by of the Magistrate when the confes- 
sion is being made to the police is not sufficient. 
•Queen v. Domun Kahar . IB W. JR. Or, 82 

3. Sufficiency of confession — 

Corroborative denial of statement in Sessions Court . 
The properly attested confession of a prisoner 
before a Magistrate is sufficient for his conviction 
without corroborative evidence, and notwith- 
standing a subsequent denial before the Sessions 
Court. Queen v. Bhuttun Rujwan 

| 12 W. R. Or. 49 


DIGEST OF CASES* 


Statement on preliminary 


enquiry — Code of Criminal Procedure ( Act X of 
1872), 38. 122, 193 , 346— Code of Criminal Pro- 
cedure ( Act X of 1882), ss. 342, 364. On a certain 
day a confession by an accused person was recorded 
by a Magistrate, and on the next day the same 
Magistrate, having jurisdiction to do so, examined 
the witnesses for the prosecution and eventually 
.committed the accused. Held, following Em,press 
v. Anuntram Singh, 1. L. P. 5 Calc. 954, that 
such confession, having been made to a Magistrate 
competent to hold, and who actually then was hold- 
ing, an enquiry preliminary to committal, must be 
regarded as falling within s. 193 of Act X of 1872, 
or s. 342 of Act X of 1882, and as such governed by 
the reservations contained in s. 346 of the former 
Act or s. 364 of the latter. Observations on ss. 342 
and 364 of Act X of 1882 (Criminal Procedure Code). 
Empress v. Yakub Khan . I. Xi. R. 5 All. 253 


Pardon wrongly tendered 


to witness — Admissibility of evidence - — Criminal 
Procedure Code, 1872, s. 344 — Evidence Act, s. 24. 
Where a pardon was tendered by the Magistrate to 
a person supposed to have been concerned with 
•others in offences, one of which were exclusively 
triable by the Court of Session, and such person was 
examined as a witness in the case : — Held , that the 
statement made by such person was irrelevant and 
inadmissible as a confession, with reference to 
s. 344 of Act X of 1872, and s. 24 of Act I of 1872. 
Empress op India v. Ashgar Ali 

1. 1*. R. 2 All. 260 


Improper examination of 


accused person by Magistrate — Criminal Pro- 
cedure Code, ss. 164 , 364, 533 — Evidence Act , ss. 65, 
80 — Record rejected. The Deputy Magistrate of 
Malabar, purporting to act under the provisions of 
theMapilla Act (Madras Act XX of 1859), recorded 
•a statement in the nature of a confession made by 
F, who was under arrest on suspicion of being 
concerned in a Mapilla outrage. This statement, 
which was made in Malayalam, was recorded in 
English in the form of a narrative and was signed 
by the Magistrate only. The same Magistrate 
.shortly afterwards, purporting to act under the 
Code of Criminal Procedure, before any evidence 
was recorded against F, examined him as to this 
^statement which was read over and translated to 
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him. In answer to questions, F, admitted that he 
had made it voluntarily. This examination was 
recorded according to the provisions of s. 364 of the 
Code of Criminal Procedure. After other evidence 
was recorded, F, retracted his statement. He was 
committed to the Sessions, tried, and convicted 
mainly on his own recorded statement and ex- 
amination. The Deputy Magistrate was examined as 
a witness, and stated that the statement recorded 
by him was made by F, and was correctly recorded, 
and was made voluntarily. Held, that the record 
of the statement made by F to the Deputy Magis- 
trate was not admissible in evidence against F. 
Per Parker, J . — The provisions of s. 164 of the 
Code of Criminal Procedure are imperative, and 
s. 533 will not render a confession admissible -where 
no attempt has been made to conform to the pro- 
visions of the former section. If the confessional 
statement of F was recorded by tbe Magistrate in 
his executive capacity, it was not receivable in 
evidence under s. 80 of the Evidence Act. The 
action of the Magistrate in examining F as to his 
confessional statement before there was any legal 
evidence on the record against him was illegal, 
and therefore the record of such examination 
could not be used in evidence against F. Inasmuch 
as the record of the statement of F was not admis- 
sible, secondary evidence thereof could not be 
given. Queen-Empress v. Viran 

X. L. R. 9 Mad. 224 

Record of statement before 
Magistrate — Certificate of Magistrate — Criminal 
Procedure Code, 1861, s. 205. A confession before a 
Magistrate should be recorded in the language in 
which it was made, and to make it evidence the 
certificate by the Magistrate required by s. 205, 
Criminal Procedure Code, 1861, must be attached. 
Queen v. Bheebeekee . 4 N. W. 16 

8. Statement in 

foreign language. It is not necessary that a 
statement made to a Court by an accused in a 
foreign language should be taken down in the words 
of that language. The language in which the state- 
ment is conveyed to the Court by the interpreter 
is the language in which it should be recorded. 
Empress v. Vaimbilee. Vaimbilee v. Empress 
I. L. R. 5 Calc. 826 


Improperly recorded con- 


fession — Criminal Procedure Code, 1872, ss. 122 
and 346. A confession not recorded according to 
the provisions of Act X of 1872, s. 346, is inadmis- 
sible as evidence. Queen v. Kala Chand Pal 

24 W. R. Cr. 29 

Queen v. Chunder Buhttacharjee 

24 W. R. Cr. 42 

10. Defect in confession —Cri- 

minal Procedure Code, 1872, ss. 122, 346. A 
defect in a confession taken under s. 122 of the Code 
of Criminal Procedure cannot be remedied, as in the 
case of an examination of a prisoner under s. 346 
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by evidence taken at Sessions. Empress v. Hari 
Kisto Biswas . . 5 O. I*. B. 209 

11. : Unsigned con- 

fession— Criminal Procedure Code, 1872, ss. 122 
and 346 — Oral evidence to prove . The confession 
of an accused person, taken by a Magistrate having 
no jurisdiction to commit or try him, is imperfect, if 
not signed by the accused person or attested by his 
mark, and is inadmissible in evidence (ss. 122 and 
346, Criminal Procedure Code). The term 4 4 Preli- 
minary enquiry ” in the final clause of s. 346 means 
such enquiries as are the subject of Chaps. XIV 
(of enquiries and trials) and XV (of enquiry info 
cases triable by the Court of session or the High 
Court) ; and, therefore, that clause does not apply 
to confessions recorded under s. 122, which refers 
to an enquiry not during a trial, or one held 
with a view to committal, but an enquiry for 
the purpose of forwarding confessions, when re- 
corded, to the Magistrate by whom the case of the 
accused person is enquired into or tried. Con- 
sequently when a confession taken under s. 122 is 
inadmissible in evidence, oral evidence to prove 
that such a confession was made, or what the terms 
of that confession were, is inadmissible also (s. 91 
of the Evidence Act). Reg. v. Bai Ratan 

10 Bom. 160 

12. Confession not 

taken in proper form nor authenticated by Magis- 
trate — Criminal Procedure Code , 1872, ss . 122, 
346. A confession, not taken in the form of ques- 
tion and answer, and not authenticated by the 
Magistrate’s endorsement as to its accuracy, is 
inadmissible in evidence, even though no objection 
should be made to its reception : ss. 45, 122, 256 
and 346 of the Code of Criminal Procedure, and s. 91 
of the Evidence Act. Reg. v. Amrita Govinda 

10 Bom. 497 

But see Empress v. Sagambtjr 

12 C. B. R, 120 

18. Criminal Pro- 

cedure Code , 1872, s. 346 — Confession improperly 
subscribed . The direction of s. 346 of the Code of 
Criminal Procedure, enjoining that an accused per- 
son shall sign the record of his confession, is not 
satisfied by the following: — “Signature of A B 
(the accused) ; the handwriting of C D.” Where 
the conviction of a person was based upon a 
confession thus subscribed, the High Court reversed 
it, and held that the Sessions Judge was bound to 
prevent the production of such a confession. 
Reg. v . Day a Anand . . 11 Bom. 44 

14. — Criminal Pro- 

cedure Code, 1872, s . 346 — Prejudice — Failure by 
pleader to take objection . An accused person whose 
signature to a statement made by him to the com- 
mitting Magistrate is not taken, as provided in 
s. 346 of the Code of Criminal Procedure, is not 
prejudiced thereby within the meaning of that sec- 
tion, unless he is unfairly affected as to his defence 
on the merits. Where a prisoner in the Court of 
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Session was represented by a pleader who had oppor- 
tunity to object to the admissibility of his state- 
ment, and did not, the High Court held that he was 
not prejudiced. Reg. v. Deva Dayal 

11 Bom. 23T 

15. Confession taken by Magis- 

trate other than the one investigating the 
ease — Certificate of Magistrate — Criminal Procedicre 
Code , 1872 , s. 122 . S. 122 of the Code of Criminal 
Procedure, which requires a Magistrate to certify 
on a confession his belief that it was voluntarily 
made, does not apply to the case of a confession 
taken by a Magistrate who is actually investigating 
the case and examining the witnesses preparatory 
to commitment, but to a case where some other 
Magistrate takes a confession and forwards it to 
the Magistrate by whom the case is enquired into 
or tried. Queen v . Jetoo . 23 "W. R. Cr. 16 

16 . _ — Memorandum of Magistrate' 

as to voluntariness of confession — Cri- 
minal Procedure Code, ss. 122 and 346 — Admissibi- 
lity in evidence. A confession recorded under s. 
122 of the Code of Criminal Procedure to be admis- 
sible in evidence must not only bear a memorandum 
that the Magistrate believed it to have been volun- 
tarily made, but also a certificate, under s, 346 of the 
Code, that it was taken in the Magistrate’s presence 
and hearing, and contains accurately the whole of 
the statement made by the accused person. No 
oral evidence can be received to prove the fact of a 
confession if the confession itself he inadmissible. 
Reg. v. Shivya . ' I. L. R. 1 Bom. 219 

See ( contra ) Empress ?;. Raman jiyya 

I. L. R. 2 Mad. 5 

17. Attestation of record — Cri- 

minal Procedure Code, s, 346 — Confession made 
to trying officer at time of trial. The attestation 
required by s. 346 of the Criminal Procedure Code is 
unnecessary when a confession is made in Court to 
the officer trying the case at the time of trial. In 
the matter of Chtjmman Shah 

1. L. R. 3 Calc. 750 : 2 C. L. R. 317 

IS. Evidence of recording offi- 

cer where confession defective — Criminal 
Procedure Code, s. 122 — Admissibility of secondary 
evidence of confession not taken in accordance with 
s. 346 of Crimmal Procedure Code ( X of 1872). 
When the confession of a prisoner under s. 122 of 
the Criminal Procedure Code was not taken in the 
manner provided by s. 346, and w r as, therefore, 
defective : — Held, that the evidence of the re*- 
cording officer, that such confession was actually 
made, was inadmissible to remedy the defect. In 
re Empress v. Mannoo Tamoolee 

X.Ii. R. 4 Calc. 696 : 4 C. L. R. 137 

Queen v. Chunder Bhuttacharjee 

24 W. R. Cr. 42 

19. — Confession to Magistrate 

during enquiry held previously to com- 
mittal — Criminal Procedure Code, ss* 122 and 346. 
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When a confession is made to a Magistrate by an 
accused person during an enquiry held previously 
to the case being taken up by the committing officer, 
and by an officer acting merely as a recording officer, 
it must be recorded in strict accordance with the 
provisions of ss. 122 and 346 of the Code of Crim- 
inal Procedure. If the provisions of these sections 
have not been fully complied with by the recording 
officer, the Court of Session cannot take evidence 
that the accused person duly made the statement 
recorded ; and in cases where evidence can be taken, 
a Court of Session is not at liberty to treat a deposi- 
tion, sent up with the record and made by the 
recording officer before the committing officer, to 
the effect that the accused person did in fact duly 
make before him the statement recorded, as evidence 
of that fact. In such a case the recording officer 
must himself be called and examined by the Court 
of Session, except in cases in w r kick the presence of 
the recording officer cannot be obtained without 
an amount of delay or expense which, under the 
circumstances of the case, the Court of Session 
considers unreasonable. Noshai Mistri v. Empress 
I. L. R. 5 Calc. 958 :6C.L. R. 353 

20. Confession recorded by 

Magistrate who afterwards holds the pre- 
liminary examination — Criminal Procedure 
Code {Act X of 1872), ss. 122, 193 , 346. A con- 
fession recorded by a Magistrate, who afterwards 

- conducts the enquiry preliminary to committal, and 
has jurisdiction to do so, is to be treated as an 
examination under s. 193 of the Criminal Procedure 
■ Code, and not as a confession recorded under s. 122, 
notwithstanding that the prisoner may have b£en 
brought before the Magistrate before the conclu- 
sion of the police investigation. To such a con- 
fession consequently the provisions of the last j>ara- 
graph of s. 348 apply. S. 122 of the Criminal 
Procedure Code contemplates and provides for 
eases in which confessions are recorded by a Magis- 
trate other than the Magistrate by whom the case is 
enquired into or tried. Empress v. Antjntaram 
Singh . I. Xi, R. 5 Calc. 954 :6 C.L. R. 297 

21. — Confession, mode of record- 

ing, and admissibility of — Criminal Procedure 
Code ( Act V of 1898), ss. 164, 364, 533— Defective 
recording of a confession or statement— Magistrate 
recording a confession and holding subsequent 
judicial inquiry . Whether a confession made by a 
prisoner to a Magistrate he regarded as a statement 
under s. 164 or under s, 364 of the Code of Criminal 
Procedure, the terms of the law require that the 
record should be signed not only by the person who 
makes the confession or is under examination but 
also by the Magistrate and that, in addition thereto, 
there should be a certificate in the terms prescribed. 
Such ^ a confession or statement to be admis- 
sible in evidence must strictly comply with the 
“terms of the law. The defect in recording a con- 
fession may be remedied under s, 533, Criminal 
.Procedure Code, by examining the Magistrate who 
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recorded the confession, A confession freely 
made to a Magistrate and recorded nnder s. 164 
of the Code of Criminal Procedure is admissible 
in evidence, and the fact that after the confes- 
sion so recorded, the same Magistrate holds the 
subsequent judicial inquiry and commits the case 
to the Court of Session, does not make the confession 
inadmissible on that ground. Empress v. Anunt - 
ram Singh, 1 L. B. 5 Calc. 954 , explained and 
distinguished. A Magistrate may become disquali- 
fied from dealing with a case by reason of some 
previous action taken by him, but the character of 
the evidence and its admissibility cannot be affected 
by his subsequent conduct ; or in other words, what 
is admissible in evidence cannot become inadmissible 
through the course subsequently taken by a Magis- 
trate. Empress v. Lal Sheikh 3 C. W. 387 

22. Confession made during or 

before investigation by police — Statement to 
Magistrate other than the one holding enquiry— 
Criminal Procedure Code , 1872, ss. 122, 346. S. 
122 of the Criminal Procedure Code (Act X of 
1872) does not apply to a confession recorded by a 
Magistrate acting under Ch. XV or Ch. XVII, 
but to a confession made to a Magistrate other 
than the Magistrate by whom the case has to he 
enquired into or tried ; and to a confession made 
during or before the commencement of an investiga- 
tion by the police. In the matter of Behari 
Hadji . . . . 5 C.L.E, 238 

23. Confession made com- 

mencement of proceedings — Criminal Pro- 
cedure Code, 1872, ss. 122, 346 — Prompt record of 
confessions. A confession made by an accused 
person before a Magistrate who has jurisdiction to 
deal with the matter to which it relates, may be 
made the commencement of a trial or enquiry 
under Chap. XV of the Criminal Procedure Code, 
and be treated as a confession under s. 346, whether 
or not the case be still under the investigation of 
the police. Per Curiam, — The object of s. 122 of 
the Code of Criminal Procedure is to enable any 
Magistrate, other than the Magistrate by whom 
the case is to be tried or enquired into, to record a 
confession promptly. Behari Hadji, 5 C. L. B. 
238, and Beg. v. Shiny a, 1. L. B. 1 Bom . 219, 
discussed. Krishno Monee v. Empress 

0 C. Xi. R. 289 

24. — — Memorandum of Magis- 

trate not in prescribed form r— Evidence Act, 
s . 24 — Act X of 1872 ( Criminal Procedure Code), 
ss. 122, 346. A confession does not become irrele- 
vant merely because the memorandum required by 
law to be attached thereto by the Magistrate taking 
it has not been written in the exact form prescribed. 
Empress of India v. Bhairon Singh 

X. L. R. 3 AIL 338 

25 9 Criminal Pro- 

cedure Code, 1872, ss. 122, 346 — Admissibility in 
evidence. Where a Magistrate in taking the confes- 
sion of a prisoner under s. 122 of the Criminal Proce- 
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dure Code omits to take it in writing, with the form- 
alities prescribed by s. 346 of that Code, such con- 
fession is not absolutely inadmissible in evidence. 
Evidence may be taken to show’ that the prisoner 
duly made the statement recorded. Reg. v. Shivya, 
I. L. R. 1 Bom. 219, dissented from. Empress v . 
Ramanjiyya . . .1. Xi. B. 2 Mad. 5 

26. Certificate not recorded, at 

time of confession — Criminal Procedure. Code , 
1876, s. 122 — Admissibility in evidence. If the 
certificate required by s. 122 of the Code of Criminal 
Procedure (Act X of 1872), that a confession is 
voluntarily made, is not recorded by the Magistrate 
at the time the confession is made, or at any rate, 
on the day it is reduced to writing, the confession 
is bad and inadmissible in evidence. To render the 
statement of one person jointly tried with another 
for the same offence liable to consideration against 
that other, it is necessary that it should amount to 
a distinct confession of the offence charged. 
Empress v. Daji Narsu . I. X». B. 6 Bom. 288 

27. Examination not recorded 

in proper form — Error in recording examina- 
tion— Question and answer — Statement of accused 
person— Criminal Procedure Code (Act X of 1872), 
■s. 846 — Admissibility in evidence. The confession 
■of an accused person was recorded in a simjde narra- 
tive form instead of in the shape of question and 
answer as required by the Code of Criminal Proce- 
dure, s. 346. There w-as nothing in the character 
of the confession, or in the circumstances of the case, 
to lead to the inference that the accused had been 
prejudiced by the error. Held, that the error did 
not affect the admissibility of the statement in evi- 
dence. In the matter of the petition of Munshi 
.Sheikh. Empress v. Munshi Sheikh. 

I. L. B. 8 Gale. 616 

Titu Maya v. Q-ueen 

I. Ii. B. 8 Gale. 618 note :1C.L.E.1 

28. Confession not recorded in 

language in which it is given, admissibility 
of in evidence — Criminal Procedure Code ( Act 
X of 1882), ss. 164, 364, and 533 — Evidence Act (1 
of 1872), s. 91 — Examination of Accused — Defect 
in confession. An accused, when in custody, made 
a confession to a Deputy Magistrate in the presence 
of a Sub-Inspector, and during an investigation 
being held into a case of murder, under the provi- 
sions of Chap. XIV of the Criminal Procedure Code. 
The confession was recorded by the Deputy Magis- 
trate in English, though made in Hindi, which the 
Deputy Magistrate perfectly well understood and 
could write. It purported to have been recorded 
under the provisions of s. 164, and was in reply to 
one question which was set out. The record bore 
the signatures of the accused and of the Deputy 
Magistrate, as well as the certificate as required by 
the section. It occupied about five pages of fool- 
scap. At the trial the Sessions Judge excluded 
the confession on the ground that not having been 
recorded in the language in which it was made, and 
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there being no reason why it should not have been 
so recorded, the document v r as inadmissible 
in evidence. He, however, called the Deputy Magis- 
trate as a witness, and admitted in evidence his 
statement as to what the accused told him. This 
evidence, which occupied only a few' lines, was to 
the effect that the accused told him he had com- 
mitted the murder, and on this evidence alone the 
accused w"as convicted. On appeal, held, that the 
provisions of s. 164 read with s. 364 are imperative 
as to the language in wiiich a confession is to be 
recorded, and that s. 533 does not contemplate 
or provide for any non-compliance with the law 
in this respect, and that, therefore, as it was not 
impracticable to record the confession in Hindi, 
the Sessions Judge 'was right in refusing to admit 
the document in evidence. Held, further, that 
the Sessions Judge erred in admitting the oral evi- 
dence of the Deputy Magistrate as to what the ac- 
cused told him, as, seeing that he was acting under 
the provisions of s. 164 of the Criminal Procedure 
Code, the confession was matter which was required 
by law^ to be reduced to the form of a document, 
and therefore under s. 9 of the Evidence Act no 
evidence could be given in proof of such matter 
except the document, where, as in this case, it was 
in existence and forthcoming. Held, also, that, as 
the defects in the record could not be cured under 
s. 533 of the Criminal Procedure Code, and no 
secondary evidence could be given, no proof of the 
confession could he given, and the accused must be 
acquitted. Jai Narayan Rai v. Queen- Empress 

I. L. B. 17 Calc. 862 

See (contra) Queen-Empress v. Visram Babaji 

I. L. B. 21 Bom. 495 

and Queen- Empress v. Raghu 

I. Ii. B. 23 Bom. 221 

29. — — Criminal Pro- 

cedure Code ( Act X of 1882), ss. 164, 364, and 533 
— Examination of accused. Where a confession 
made in Hindustani was taken before a Sub-divi- 
sional Magistrate and was recorded by the Court 
Officer in Bengali, that being the language of the 
Court, and where it appeared that the Magistrate 
himself was a Mahomedan, and it was contended 
that he must be taken to have been able to record 
the confession in the language in which it was given, 
there being no evidence to the contrary: — Held, that, 
in the absence of such evidence, the Court should 
presume that the proceedings of the Magistrate were 
conducted in accordance with law, and that in the 
absence of anything to show that it was practicable 
for the officers of his Court to record the statement 
in Urdu, it could fairly be held that the Magistrate 
found that was impracticable, and adopted the alter- 
native allowed by law of having the confession 
recorded in the Court language. Jai Narayan Rai 
v. Queen- Empress, I. L. R. 17 Calc. 862, doubted. 
Lalchand v. Queen-Empress 

I.. I*. B. 18 Calc. 549 
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30. Griminal Pro- 

cedure Code (1882), s. 864 — Recording statement of 
accused on examination before Magistrate, Where 
an accused, a Manipuri, was examined before the 
Magistrate through an interpreter, who obtained 
his answers in Manipuri, and they were recorded in 
that language, and the interpreter translated them 
into Bengali, and they were recorded by the Magis- 
trate in English, and the statement in English and 
that in Manipuri were found to differ: — Held, that 
the statement recorded in Manipuri must be taken 
to be the record in the case. Had the Manipuri 
statement not been made, the Magistrate by re- 
cording the statement in English would not have 
strictly complied with the spirit and intention of 
s. 364 of the Criminal Procedure Code, though the 
record in English might not necessarily have been 
inadmissible in evidence. Queen-Empress v. 
S agal Samba Sajao . L 2j, E, 21 Calc. @42 

31. * Criminal Pro- 

cedure Code (1882), s. 864, The confession of an 
accused person made in Bengali, the language in 
which the accused was examined, was recorded in 
English. The committing Magistrate, in his evi- 
dence in Court, said that he could not write Bengali 
well, and that there was no Mohurrir with him at 
the time when the confession was recorded. Held , 
that the provisions of s. 364 of the Criminal Proce- 
dure Code had been sufficiently complied with. Jai 
Narayan Rai v. Queen- Empress, I, L. R. 17 Calc, 
862 , distinguished. Queen-Empress v. Rasai 
Mia . , I. L, R. 22 Calc. 817 

32. Confession to Presidency 

Magistrate — Statement of prisoner made before 
inquiry — Statement of prisoner made in the course 
of or after inquiry — Criminal Procedure Code (J 882), 
ss, ; 164 , .. 864 : and &88— -Examination of accused 
persons. The sections comprised in Chap. XIV 
of the Criminal Procedure Code (Act X of 1882) (ex- 
cept s. 155), do not apply to the Police in the Presi- 
dency towns, and consequently a statement or 
confession made to a Presidency Magistrate does 
not come within s. 164, and the procedure prescrib- 
ed in regard to the recording of statements or 
confessions by that section, and (by reference) s. 
364, does not apply to statements and confessions 
recorded by a Presidency Magistrate before the 
commencement of the trial But such statement 
or confession, though not taken under s. 164, is 
admissible in evidence against the prisoner. Queen- 
Empress v, Nilmadhub , l, L. R, 15 Calc. 565 , 
followed on this point. During an. inquiry before 
a Presidency Magistrate after the evidence for the 
prosecution was taken, the Magistrate examined 
the accused under ss. 209 and 312 of the Criminal 
Procedure Code. The accused was examined in 
Marathi, but the questions and answers were 
recorded in English. The Magistrate deposed at 
the trial that It was the invariable practice in his 
Court to take down depositions in English, and 
that he could not himself have accurately recorded 
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prisoner’s statement in Marathi, He also deposed 
that the statement was correctly recorded in 
English, and that each question and answer when 
recorded was interpreted to the accused in Marathi, 
and that the accused then made his mark at the 
end of the recorded statements. He further stated 
that there were at hand native subordinate officials 
of his Court who could have recorded the state- 
ment in Marathi, but that he himself had not 
sufficient knowledge of Marathi as to be able to 
read what was written by such a subordinate, 
or to satisfactorily check or test the correctness 
with which it represented the statement made by 
the accused. Held, that, assuming that it was- 
practicable to record the statement in Marathi 
and that consequently it was irregular with refer- 
ence to s. 364 of the Code to record it in English, 
the statement was nevertheless admissible in evi- 
dence under s. 533, the irregularity not having 
injured the accused as to his defence on the merits.. 
Jai Narayan Rai v. Queen-Empress, I, L, R. 17 
Calc. 862, dissented from. Queen-Empress v, 
Visram Babaji . I. Xi. R. 21 Bom. 495- 

33. Confession not signed by 

the accused — Admissibility of such confession — 
Parol evidence admissible to prove the terms of the 
confession, S. 533 of the Code of Criminal Proce- 
dure (Act X of 1882) is intended to apply to all 
cases in which the directions of the law have not 
been fully complied with. It applies to omissions to 
comply with the law as well as to infractions of the* 
law. Queen-Empress v. Visram Babaji, I. L. R. 
21 Bom . 195 , followed. Jai Narayan Rai v. 
Queen-Empress, I. L, R. 17 Calc. 1862, dissented 
from. The accused was charged with murder. At 
the trial a confession made by him before the com- 
mitting Magistrate was tendered in evidence against 
him. The Sessions J udge rejected the confession as 
inadmissible, as it did not bear the mark or sig- 
nature of the accused, and, as there was no other 
reliable evidence to bring home the charge to the 
accused, he was acquitted. Held, reversing the 
order of acquittal, that though the record of the 
confession was admissible, parol evidence could be 
given of the terms of the confession, and those terms, 
when proved, might be admitted and used as 
evidence against the accused under s. 533 of the 
Code of Criminal Procedure (Act X of 1882), 
The accused was, therefore, ordered to be re-tried. 
Queen-Empress v, Raghu 

I. L. R. 23 Bom. 221 

84. - Evidence, admissibility of 

confession in — Question and Answer — Memoran- 
dum in English by Magistrate — Criminal Proce- 
dure Code (Act X of 1882), ss. 164, 364 and 533 . 
It is not necessary that the English memorandum 
referred to in para. 3 of s. 364 of the Criminal Pro- 
cedure Code should be made in respect of confes- 
sions recorded under s. 164, as the manner in which 
such a confession is to be recorded under the pro- 
visions of that section is fully set out in the first two - 
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paras, of s. 364 A confession of an accused 
person was recorded before a Deputy Magistrate 
bv one of his clerks, under the provisions of s. 164 
of the Criminal Procedure Code, while the case 
was under investigation by the police. No Eng- 
lish memorandum of the nature referred to in s. 
364 was made by the Deputy Magistrate. A 
further confession was recorded by the Magistrate 
under the provisions of s. 364, while the case was 
being heard before him. Both confessions were 
recorded in narrative form, and the questions and 
answers wore not taken down. At the trial before 
the Sessions Judge, both confessions -were put in 
evidence and no evidence was given under the 
provisions of s. 533 of the Criminal Procedure Code 
that the accused duly made the statements recorded. 
The accused was convicted mainly on the strength 
of the confessions. Held , upon the authority of 
the decision in Titu Maya v. The Queen , I. L. R. 8 
Gale. 618 note , that as the accused was not prejudiced 
by the questions and answers not being recorded, it 
was unnecessary for the judge to take evidence 
under s. 533, and that the conviction based on 
the confessions must be upheld. Fekog Mahto 
v. Queen- Empress . 1. L. B. 14 Calc, 539 

35.. Statement recorded by a 

Magistrate — Criminal Procedure Code, 1882, 
s, 264 — Evidence — Judicial 'proceeding — Giving 
false evidence— Penal Code (Act XLV of I860), ss. 
191 and 192. A statement taken by a third class 
Magistrate under s. 164 of the Code of Criminal Pro- 
cedure (Act X of 1882), such Magistrate not having 
authority to carry on the preliminary inquiry in 
the case, is not evidence in a stage of a judicial pro- 
ceeding with the meaning of ss. 121 and 193 of the 
Penal Code, such that, when the statement is con- 
tradicted afterwards before the Magistrate having 
jurisdiction and exercising it in the preliminary 
inquiry, it will form a sufficient basis for an alterna- 
tive charge of giving false evidence in a judicial 
proceeding. Queen- Emperss v. Bharma 

I. Xi. B. 11 Bom. 702 

See Queen- Empress v. Khem. 

I. It. B. 22 All. 115 

and Queen-Empress v. Alagu Kone 

I. Xi, B. IB Mad. 421 

SO. - Defect in confession — Cri- 

minal Procedure Code ( Act X of 1SS2), ss. 1, 164, 
364 , 533— Evidence Act (I of 1872), ss. 21, 26, 80 
" Presidency Towns , investigations in. An accused, 
in custody at the time, made to a Magistrate in Cal- 
cutta, in the course of a police investigation held in 
Calcutta, a statement confessing that he had mur- 
dered his father. The accused spoke and under- 
stood English, and the Magistrate questioned him 
in English, and was answered sometimes in English 
and sometimes in Bengali. Whenever the answers 
were given in English, they %vere so taken down ; 
when in Bengali, they were written down in English 
and read over to the accused in that language, w T ho 
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accepted the English as being the meaning of that 
wffiich he had stated, and signed the document in 
the presence of the Magistrate, who affixed the 
usual certificate thereto. In taking this confession ‘ 
the Magistrate purported to have acted under ss. 
164 and 364 of the Criminal Procedure Code. At 
the trial, subsequently to the admission of the confes- 
sion in evidence under s. 80 of the Evidence Act, the 
Magistrate was called as a witness and deposed to 
the above facts -with reference to the language 
in which the confession was taken and the mode in 
which it was recorded. Held, on a reference to a 
Eull Bench, as to whether the confession was in- 
admissible in evidence by reason of some of the 
answers having been given in Bengali, but recorded 
in English, that the provisions of s. 164 of the Code 
had no application to statements taken in the course 
of a police investigation made in the town of Calcutta 
and that consequently ss. 364 and 533 had no appli- 
cation. Held , nevertheless, that the documents was 
properly admitted upon the evidence of the Magis- 
trate under the provisions of s. 26 of the Evidence 
Act. Semble : The provisions of s. 164, as read with 
s. 364, would not be complied with, where answers 
made by an accused to a Magistrate in one language 
are taken down in another, unless it could be 
shown that it was impracticable to have taken down 
the answers in the language in which they were 
given ; and, further, that there would be grave 
doubt if such a defect could be cured by s. 533. 
Queen-Empress v. Nilmadhub Mitter 

I. Ii. B. 15 Calc. 595 

37. Examination of accused per™ 

sons at preliminary investigation—- Criminal 
Procedure Code, 1882, ss. 159, 164, 364, 533— Evi- 
dence Act (I of 1872), ss. 21, 24, 25, 26. A Deputy 
Magistrate was deputed by the District Magistrate 
under s. 159 of the Code of Criminal Procedure (X of 
1882) to hold an investigation into a case of murder, 
and recorded the statements of the accused persons. 
Held, that the statements w r ere rightly rejected as 
inadmissible. The rule, laid down in s. 21 of the 
Evidence Act, must be taken subject to the special 
provisions relating to confessions and statements of 
accused persons enacted in ss. 24, 25, and 26 of the 
Evidence Act, and ss. 164 and 364 of the Code of 
Criminal Procedure. Were it otherwise, confessions 
and statements of accused persons not recorded! in 
accordance with the requirements of ss. 164 and 364 
of the Code might be proved as admissions by the 
accused, and the wholesome provisions elaborately 
laid down in those two sections practically reduced 
to a nullity. Nor can s. 533 of the Code be con- 
strued to favour that view. Under that section, when 
a confession or other statement of an accused person 
is duly made in accordance with the provisions of 
law, but in the recording of it those provisions 
have not been fully complied with, oral evidence 
is admissible to prove that the confession or other 
statement was duly made. The defect which the 
section is intended to cure is not one of substance, 
but of form only. Queen-Empress v. Viran , I . L. R, 

4 B 
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9 Mad . 224 , and Jai Narayan Rai v. Queen-Em- 
press f 1. L. R. 17 Calc . £?7?, followed. The state- 
ments having been recorded by a Magistrate not 
being a police officer, in the course of an investiga- 
tion under Ch. XIV of the Code, the provisions of s. 
184 must be observed. The statements con- 
templated by that section should be recorded in 
the manner prescribed for recording evidence, and 
confessions must be recorded in the manner pro- 
vided by s. 364. Ss. 355 to 363, which deal with 
the mode of recording evidence, can only relate 
to the statements of witnesses, while s. 364 deals 
with all statements made by accused persons, 
whether amounting to confessions or not. The 
reason that s. 164 provides only for the recording 
of that class of statements of an accused which are 
or purport to be confessions is that the section 
relates to a stage of the case, namely, the police- 
investigation stage, at which statements of the 
accused which do not amount to confessions and 
which are elicited by examination are not intended 
to he obtained. Ss. 209 and 342 of the Code are 
the only provisions authorising the examination of 
the accused by the Magistrate. Empress v. Malha, 
I. L. M. 2 Bom. 643, and Queen-Empress v. Viran, 
I. L. JR. 9 Mad. 224 , followed. Queen- Empress 
v. Bhaieae Chundek Chuckerbutty 

2 C. W. N. 702 

- — — — Conditional pardon to' pri- 
soner — Power of Sessions Court to try person 
not committed — Approver, evidence of — Criminal 
Procedure Code (1882), ss. 162, 193, 337, 339 , and 
374 — Statement to police officers — Deposition with- 
out opportunity for cross-examination — Evidence 
Act, ss. 24 and 30. Two persons, J and U, were 
charged with the murder of I/’s husband, and in 
the course of the police inquiry made certain state- 
ments to the police. They were then sent up by 
the police to a Deputy Magistrate for inquiry. J 
made three statements on the 28th of February, the 
1st of March, and the 9th of March 1S94, respec- 
tively, two of which were confessions, the third be- 
ing a withdrawal of such confessions. U also made 
two statements on the 2nd and 9th of March, the 
first of which was a confession, and the second a 
withdrawal thereof. On the 20th of April U was 
tendered a pardon, and was thereafter treated as 
an approver, in which capacity she gave evidence 
against J . J was then committed to the Court of 
Session to take his trial, U being sent up as an 
approver. . In the Sessions Court U resiled from 
her deposition before the committing Magistrate, 
and was then and there treated as an accused person 
and placed on her trial with the other accused, and 
the deposition aforesaid was put in as evidence. 
Both accused were convicted mainly on their con- 
fessions, J of murder, and U of abatement of murder. 
Held, that the conviction of U was bad, the Court 
of Session having had no jurisdiction to try her, 
as she was never committed to that Court by 
any competent Magistrate. Held , that the con- 
viction of J was also bad. (i) Because £7 5 s state- 
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ment to the police was not admissible in evidence, 
(ii) Because her statements on the 2nd and 9th of 
March were not under the circumstances admissible 
in evidence, as she was not being legally tried 
jointly with him for the same offence, (iii) That 
her deposition on the 24th of April was not admis- 
sible in evidence, because, apart from other reasons, 
J had no opportunity to cross-examine her. (iv) 
Because J’s , confession under the. circumstances 
was not a free and voluntary admission of guilt. 
Held , on the whole case, that independently of the 
aforesaid statements and confession there' was not 
sufficient ' evidence to justify the conviction, 
j Queen-Empress v. Rama Tevan , I. L. R. 15 Mad. 
352, commented on. Queen- Empress v. Jagat 
Chandra Mal . I. L. R. 22 Calc. 50 

39. Confession made before,' 

and attested by, a judicial officer in a 
Native State, how far admissible as evi- 
dence in the Courts of British Indiar— 
Evidence Act , ss. 74, SO — Presumptions in respect of 
Record of Foreign Court. Certain persons charged 
with a dacoity committed at Ckawripura, a village 
on the borders of Gwalior, having gone over into 
Gwalior territory, were arrested and brought before 
the Magistrate of Bhind in Gwalior. That officer 
recorded then statements, attesting each state- 
ment in the following words: — “I believe that 
this confession was made without threat or coercion, 
and it was made in my presence and to my hearing. 
The person making it, having heard it 'read out 
to him, stated it as correct. It contains a full and 
true account of the statement made by him.” 
Each statement also bore the mark (by way of 
signature) of the person by whom it purported to 
have been made. Subsequently these persons 
were handed over to the British authorities and 
were tried by the Court of Session, who rejected 
the confessions above referred to as inadmissible 
in evidence. The accused having appealed to 
the High Court, it was held that each of the 
confessions recorded in the manner above des- 
cribed. was admissible in evidence, certainly 
under s. 80 of the Evidence Act, and probably 
under s. 74 of that Act, as against the person 
by whom it was made. Queen- Empress v. 
Sundae Singh . I. L. R. 12 All. 595 

40. _ — Confession made to a 
Magistrate of a Native State— Evidence Act 
(1 of 1872), s. 26. The words ;; police officer” 
and 1,4 Magistrate 55 in s. 26 of the Indian Evidence 
Act (I of 1872) include the police officers and 
Magistrates of Native States as well as those of 
British India. A confession made by a prisoner, 
while in police custody to a first class Magistrate 
of the Native State of Muli in Kathiawar, and duly 
recorded by such Magistrate in the manner pre- 
scribed by the Code of Criminal Procedure (Act X* 
of 1882), is admissible in evidence. Queen-Empress 
v. Sundar Singh, 1. L. R. 12 All 595, followed. 
Queen- Empress v. Nagla Kala 

1. 1*. R. 22 Bom. 235 
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41. — -Refusal to sign confession — 

Pencil Code , s. 180. S. 180 of the Penal Code does 
not apply to statements made under this section in 
reply to questions put by the Court. Empress v. 
Susappa , . . I. L. R. 4 Bom. 15 

42. Admissibility — Evidence — 

Retracted Confession— Evidence Act (I of 1872), s. 
24. A confession duly recorded and certified 
under s. 164 of the Criminal Procedure Code (Act 
V of 1898) is admissible in evidence against the 
person making it, unless shut out by the provisions 
of s. 24 of the Indian Evidence Act (I of 1872). 

A mere subsequent retraction of a confession 
which is duly recorded and certified by a Magis- 
trate is not enough in all cases to make it appear 
to have been unlawfully induced. The law in India 
is not identical with the law in England on the 
relevancy and admissibility of confessions. Im- 
peratrix v. Balya Dagdu , Cr. Rid. No. 3 of 1898 , 
dissented from. Reg. v. Balvant, 11 Bom. H. C. R. 
137, followed. Queen-Empress v. Basvanta (1900) 

X. L. R. 25 Bom. 168 

43. - Police— Evidence — Confession of 

■an accused while in custody of the police — Duty of 
Magistrate when such confession is made — Sessions 
Judge, duty of — Criminal Procedure Code {Act V 
of 1898), s. 164 ( 3 ) — Evidence Act {I of 1872), s. 
24. When an accused person has been in custody 
of the police and has made a confession, it is 
important that the Magistrate, before recording 
such confession under s. 164 of the Criminal 
Procedure Code (Act V of 1898), should ascertain 
how long the accused has been in custody. . If 
there is no record of that fact, it is the duty of the 
Sessions Judge, before holding the confession 
relevant under s. 24 of the Evidence Act (I of 
1872), to send for the Magistrate and satisfy 
himself on the point. Queen- Empress v. Narayan 
(1901) . . . X. Xi. R. 25 Bom. 543 

44. — Promise — Evidence Act {I of 

1872), s. 24 — Confession caused by promise — Village 
Magistrate — Person in authority — Appeal from con- 
viction by jury — Misdirection. Two days after a 

dacoity had been committed in a certain village, T 
went to the Village Magistrate of that village, who 
was inquiring into the dacoity, and requested him to 
report that T had not been concerned in the dacoity. 
The Village Magistrate replied that there was 
already a hue and cry against T, but that if T 
spoke the truth he would consult the Head Con- 
stable and arrange that T should be taken as a 
witness. T at first denied all knowledge of the 
dacoity, but ultimately made a confession. T was 
charged, with others, with having committed the 
dacoity and this confession was deposed to by the 
Village Magistrate. The Sessions Judge, in his 
charge to the jury, made no reference to the rele- 
vancy or otherwise of the confession under s. 24 
of the Evidence Act, and he said that if the con- 
fession was true it was enough to warrant the j 
conviction of the accused. The jury returned a 
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verdict of guilty, and the accused was sentenced. 
On an appeal being preferred on the ground of 
misdirection: Held, that the Village Magistrate 
was a person in authority within the meaning 
of s. 24 of the Evidence Act, and that, as the 
arrangement promised by him before the confes- 
sion was made was obviously intended to be one that 
would save the accused from prosecution if he would 
confess, the confession was irrelevant under that 
section. Also, that the misdirection was a materials 
and important one, likely to lead to an erroneous 
verdict, and that a new trial must take place. 
Thandbaya Mudaly v. Emperor (1902) 

X. L. R. 26 Mad. 38 

45. Record — Criminal Procedure 

Code {Act V of 1898), s. 164, sub-s. {3} — Evi- 
dence Act {I of 1872), s. 80 — Confession , recording 
of — Magistrate's certificate. A confession, unless 
made in accordance with s. 164, Criminal Proce- 
dure Code, cannot be admissible as evidence under 
s. 80 of the Evidence Act. Where a confession 
made before a Magistrate did not bear* his 
certificate stating his belief that it was freely and 
voluntarily made as required by sub-s. (3) of 
s. 164, Criminal Procedure Code : Held, that it 
could not be admitted under s. 80 of the Evidence 
Act without proof of its having been made. 
Emperor v. Eadhe Halwai (1902) 

7 C. W, IN. 220 

46. _ — — Witness — Statements of witness- 
es, recorded by Magistrate under s. 164, Criminal 
Procedure Code — Recognizance of such' witnesses ' to 

i appear on the same day as when accused's statement 
\ recorded — Presumption that 4uch witnesses lucre sent 
under custody — Accused to cross-examine them — 
i Record to show such statements voluntarily made — 
Previous statement of a 'witness made to a Magis- 
trate in the course of a judicial inquiry made evi- 
dence under s. 288, Criminal Procedure Code , at Hie 
Sessions trial. The evidence of witnesses who are 
sent up by the police for the purpose of having 
their statements recorded under s. 164, Criminal 
Procedure Code, and who were presumably ^ in 
Police custody up till their production before 
the Magistrate should not be recorded by such 
Magistrate unless he has ■ some assurance that 
then attendance and statement were voluntary. 
Empress v. Jadab Das, 4 C. W. N. 129 ; 
Bajvangi LaU v. The Empress, 4 C. W* N. 
49, referred to and followed. Where the Ses- 
sions Judge used as evidence ' under s. 288, 
Criminal Procedure Code, the statement . which 
a- witness made before the committing Magistrate, 
but vdileli he repudiated at the Sessions and attri- 
buted to improper influence in the course of the 
investigation, and the circumstances were such that 
the Sessions Judge could not properly rely, on 
either of these statements : Held, that the Sessions 
Judge did not show a proper discretion in allow- 
ing the former statement to be treated as evi- 
dence. Queen v. Aniamtlla, 12 • R. L. R. App. 
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followed. King-Emperor v. Bhut Nath Ghose 
(1902) .... 7 C. W. 1ST. 345 

5. CONFESSIONS TO POLICE OFFICERS. 

1. — — * Police Officer — Evidence Act 

(I of 187 2), s. 25. The provisions of s. 25 of the 
Indian Evidence Act (I of 1872), which declare 
that no confession made to a police officer shah be 
proved as against a person accused of any offence, 
applies to every police officer and is not to be 
restricted to officers of the regular police force. 
Queen-Empress v. Salemuddin Sheik 

I. Ij. K. 26 Calc. 569 
3 C. W. NT. 393 

2. Confession made to a police 

patel, admissibility of — Evidence Act , 
Ss; 25 and 26 — Police officer. A police-patei is a 
police officer within the meaning of ss. 25 and 26 of 
the Evidence Act (I of 1S72). A confession made to 
a police patel is inadmissible in evidence. Queen- 
Empress v. Bhima . I. L. R. 17 Bom. 485 

3. Confessional statements 

made in the custody of police — Evidence 
Act , ss. 26, 27 — Test of admissibility. The test 
of the admissibility under s. 27 of the Evidence Act 
of information received from an accused person in 
the custody of a police officer, whether amounting 
to a confession or not, is: — “Was the fact dis- 
covered by reason of the information, and how 
much of the information was the immediate cause 
of the fact discovered, and as such a relevant 
fact ?” Queen-Empress v. Commer Sahib 

I. L. It. 12 Mad. 153 

4. — — Confession made to a police 

officer by accused while in police custody — 

Evidence Act (I of 1872), ss. 25 and 26. A state- 
ment made to # a police officer by an accused person 
while in the custody of the police, if it is an admis- 
sion of a criminating circumstance, cannot be used 
in evidence under ss. 25 and 26 of the Evidence 
Act (I of 1872). Queen-Empress v. Javecharam 
I. L. It. 19 Bom. 363 

5. - — — — — Police custody — 

Jailor in a Native State— Evidence Act (7 of 1872), 
s. 26. The custody of the keeper of a jail in a 
Native State, who is not a police officer, does not 
become that of a police officer, merely because his 
subordinates, the warders of the jail, are members of 
the police force of that State. In the absence of 
any suggestion of a close custody inside of the jail, 
such as may possibly occur when an accused 
person is watched and guarded by a police officer 
investigating an offence, s. 26 of the Evidence Act 
{I of 1872) does not exclude such a jailor from 
giving evidence of what the accused told him while 
in jail. Queen-Empress v. Tatya 

I. L. R, 20 Bom. 795 

6. — Police officer of 

Native State— Evidence Act (7 of 1872), s. 26. A 
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confession to a police officer of a Native State if 
properly recorded, . is admissible in evidence under 
s. 26 of the Evidence Act. Queen-Empress v. 
Nagla Kala . I. L. R. 22 Bom. 235 

7. Confession of an accused 

while in the custody of a ehowkidar Evi- 

dence Act (7 of 1872), : ss. 25, 26 — Chowhidar, 
whether a police officer. A village ehowkidar is not 
a police officer within the meaning of ss. 25* 
and 26 of the Evidence Act ; so a confession made 
by an accused while in the custody of a ehowkidar is 
admissible in evidence. Queen v. Hurribole 
Chunder Ghose, 7. L. R. 1 Calc. 207 , and Queen- 
Empress v. Bhima, I. L. B. 17 Bom . 485, dis- 
tinguished. Queen-Empress v. Bepin Beh^ry 
Dey .... 2 C. W. NT. 71 

But see Empress v. Indra Chunder Pal 

2 C. W. K. 637 

8* — ; Chowhidar — 

Police Act ( V of 1861) — Bengal Regulation NX 
of 1817— Village Chowkidars Act Amendment Act 
{Bengal Act I of 1892). Semble : A chowhidar,. 
although he is not a police officer under Act V of 
] 861, is a police officer under Bengal Regulation 
XX of 1817 and Bengal Act I of 1892, and & confes- 
sion made to him is inadmissible. Queen-Empress • 
v. Bepin Behary Dey, 2 C. W. N. 71, dissented 
from. Empress v. Indra Chunder Pal 

2 C. W. 1ST. @37' 

Nee Kalax v. Kanu Chow-kid ar. 

I. Ij. R. 27 Gale. 366' 
4 C. W. XT. 252 

in which it was held that a chowhidar was not a 
police officer within the terms of s. ’59 of the Cri- 
minal Procedure Code, 1898. 

9. Statement to police con- 

stable — Inducement to confess — Confession before 
Magistrate. The accused confessed to a police con- 
stable, on being assured by him that nothing would 
happen to her, that she had killed her new-born 
child, and had buried it in the enclosure of her 
house. This statement led to the discovery of some- 
bones of the head of an infant, a stone stained 
with blood, and a knife, with which stone and knife- 
she said that she had killed her child. Before 
the committing Magistrate she made the same 
statement. In her trial before he Sessions 
Judge, she admitted the birth of the child ; she 
stated that it did not cry, and that she buried it,, 
not knowing whether it was alive or dead. She 
also stated that the police constable had pressed 
and threatened her, and told her that if she 
confessed the truth nothing would happen to her. 
She denied having killed the child with the stone 
and sickle, and said that she had merely pressed 
it on the ground and then buried it. There was no 
evidence to show T that the child was bom alives. 
Held, that the confession before the Magistrate 
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•was irrelevant, and that the Court was not prepared 
to say that the confession made before the Sessions 
Judge was made after the impression caused by the 
promise of the police constable had been fully 
removed, and that, looking at the fact that a 
promise of safety had been made, the confession 
was, even if accepted, of a limited character ; that 
there was nothing to show that the child was born 
alive, and considering that, if the child w r as born 
dead, the accused might, under fear of exposure 
• and disgrace, have wished to conceal the body, the 
accused must be acquitted of murder. Queen v. 


Luchoo . . . . 5 N. W. 86 

10, -- Statement to police officer 


also a Magistrate — Evidence Act , 55. 25, 26 , and 
. 167 — Admissibility in evidence of confession — j 
Deputy Commissioner of Police in Calcutta — Letters 
Patent , 1865, cl. 26 — Case certified by Advocate 
General. 1 he prisoner, on his arrest, made a 
statement in the nature of a confession which was 
reduced into writing by one of the inspectors in 
whose custody the prisoner was, and subsequently 
signed and acknowledged by the prisoner in the 
presence of the Deputy Commissioner of Police at 
the police office, the Deputy Commissioner receiving 
and attesting the statement in his capacity as 
Magistrate and Justice of the Peace. At the trial of 
the prisoner at the Criminal Sessions of the High 
Court, this statement was tendered in evidence 
against him, and admitted by the Judge, who 
overruled an objection on behalf of the prisoner 
that, under s. 25 of the Evidence Act, it was 
inadmissible. On a ease certified by the Advocate 
•General under cl. 26 of the Letters Patent : — 
Held , that the confession was under s. 25 of the 
Evidence Act, not admissible in evidence. Per 
•Garth, C.J. — S. 26 of the Evidence Act is not to 
be read as qualifying the plain meaning of s. 25. 

In construing s. 25 the term 4 4 police officer ” 
is not to be read in a technical sense, but in its 
more comprehensive and popular meaning. Per 
Garth, C. J. (Pontifex, J., doubting), — The 
Court which under that section is to decide upon 
the sufficiency of the evidence to support the con- 
viction is, in a case coming before the Court and 
under s. 26 of the Letters Patent, the Court of 
review, not the Court below. Such decision is to 
be come to on being informed by the Judge’s notes 
and, if necessary, by the Judge himself, of the evi- 
dence adduced at the trial. Per Curiam. — Apart 
from s. 167, the Court has power, in a case under 
cl. 26 of the Letters Patent, to review" the whole 
case on the merits, and affirm or quash the con- 
viction. Queen v. Hurribole Chunder Ghose 
I. Xi. R. 1 Calc. 207 : 25 W. R. Or. 86 

II. Confession to police officer 

by one of accused persons tried jointly — 

Evidence Act , 1872, ss. 25 and 167 — Admissibility 
in evidence of confession — High Court's Criminal 
Procedure Act ( X of 1875), ss. 23 and 101 — Letters 
Patent, 1865, cl. 25 — Power of the High Court on 
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a point of Um reserved to consider the merits of the 
case. S. 25 of the Evidence Act (I of 1872) does 
not preclude one accused person from proving a con- 
fession made to a police officer by another accused 
person tried jointly with him. Such a confession is 
not to be received or treated as evidence against the 
person making it, but simply as evidence on behalf 
of the other. The High Court, on a point of law as 
to the admissibility of rejected evidence, reserved 
under cl. 25 of the Letters Patent, 1865, and s. 101 
of the High Court’s Criminal Procedure Act (X of 
1875), has power to review the whole ease and 
determine whether the admission of the rejected evi- 
dence would have affected the result of the trial ; 
and a conviction should not be reserved unless the 
admission of the rejected evidence ought to have 
varied the result of the trial (Evidence Act, s. 167). 
Empress v. Pitamber Jtna I, I*. R. 2 Rom, 61 

12. Admission made to police 
officer before arrest — Evidence Act, ss. 25, 26. 
An admission made by an accused person to a police 
officer before arrest is admissible in evidence. Em- 
press v. Dabee Pershad 

I. Ii. R. 6 Calc. 586 : 7 C. L. R. 541 

13. _ - Circumstances rendering 

confession admissible — Evidence Act , ss. 24, 
26. The circumstances which will render a confes- 
sion objected to under ss. 24-26 of the Evidence 
Act (I of 1872) admissible in evidence discussed. 
Empress v. Rama Bibapa . I. Xj. R. 3 Rom. 12 

14. — Self-exculpatory statement 

to police officer in police eusto Re-trial. 
A statement made to a police officer by an accused 
person while in the custody of the police, although 
intended to he made in self-exculpation and not as a 
confession, may be nevertheless an admission of a 
criminating circumstance, and, if so, under ss. 25 
and 26 of the Evidence Act I of 1872, it cannot 
be proved against the accused. After excluding evi- 
dence improperly admitted and put before the jury, 
the High Court found that the remaining evidence 
was not of such a character that a conviction 
might reasonably be based upon it. It accordingly 
reversed the conviction and sentence of the ac- 
cused declining to order his re-trial. Empress v. 
Pandharinath . . I. Ii, R. 6 Rom. 34 

15. Statements of prisoner to 

police officer on being accused — Evidence Act , 
ss. 25,26, 27. P, accused of the murder of a girl, 
gave to a police officer a knife, saying it was the 
weapon with which, he had committed the murder. 
He also said that he had thrown down the girl’s 
anklets at the scene of the murder, and would 
point them out. On the following day he accom- 
panied the police officer to the place where the 
girl’s body had been found, and pointed out the 
anklets. Held, that such statements, being confes- 
sions made to a police officer, whereby no fact was 
discovered, could not be proved against P. Obser- 
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nations on the use of confessions made to police 
officers. Meg. v. Jora Hasp, 11 Bom. 242, and 
Empress v. Mama Birapa, I. L. M,- 3 Bom. 12, 
referred to. Empress v. Pancham 

I. L. R. 4 All. 198 


. But ■. see (contra) 
Chema Nashya 


Legal Remembrancer v. 

. I. I*. R, 25 Gale. 413 

Statement to police officer 
investigating cas ®— Evidence Act , as. 25, 27. 

' Under s. 25 of the Evidence Act, I of 1872, a con- 
fession made to a police officer is inadmissible in 
evidence except so far as is provided by s. 27. 
It is immaterial whether such police officer be the 
officer investigating the case — the fact that such per- 
son is a police officer invalidates a confession. In 
the matter of Hiean Miya . 1 C. Ii. R. 21 

17. —w. — Confession before Village 

Magistrate — Criminal Procedure Code, s. 164 — 
Village Cess . Act, s. 7 — Evidence Act, s. 25. A 
Village Magistrate is not a police officer, and, 
therefore, a confession made to a Village Magistrate 
is not inadmissible in evidence by reason of s. 25 
of the Evidence Act. Queen-Empress v. Saha 
Papi . . . . I. Xj. R. 7 Mad. 287 


- Incriminating statement by 


prisoner to police officer — Evidence of police 
constable. A policeman, on being cross-examined, 
stated that, when he arrested the prisoner, the 
prisoner said to him, 4 £ Some Chinamen at the time 
of the occurrence came out with hatchets.” On 
re-examination the policeman so far altered the word 
stated to have been used by the prisoner as to 
substitute for the words at the time of the occurrence 
the words at the time, and on being asked if the pri- 
soner had explained 44 what time,” answered, 44 he 
said at the time I struck the deceased.” Counsel 
for the prisoner interposed and objected to the 
evidence. The Standing Counsel contended that 
he was entitled to clear up a matter which had 
been left in doubt by the cross-examination. 
Held, that the evidence could not be given. 
Queen- Empress v. Mathews 

I. Xi. R. 10 Calc. 1022 

19. — — Confession made to police 

officer* admissibility of, for other purposes 
than as a confession — Evidence Act , s. 25 — 
Criminal Procedure Code ( Act X of 1882), ss. 517 
and 523 — Evidence of Ownership. Statements made 
to the police by accused persons as to the owner- 
ship of property which is the subject-matter of the 
proceedings against them, although inadmissible as 
evidence against them at the trial for the offence 
with which . they are charged, are admissible as 
evidence ^ with regard to the ownership of the 
property in an. enquiry held by the Magistrate 
under s. 523 of the Criminal Procedure Code (X 
°f 1882}. The High Court declined to interfere 
with an order made by a Magistrate under s. 523 
of the Crimmal Procedure Code, for the delivery of 
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property, where the Magistrate made such order 
upon the mere evidence of a, confession of the- 
accused to the police that the property was stolen 
from the adjudged owner. Queen- Empress v. 
Tribhovan Manekchand . I. Ii. R. 9 Bom. 131 

20. Information as to offence 

charged — Evidence Act, ss. 26, 27— Confessions 
of persons charged — Information as to offence. When 
a fact is discovered in consequence of informa- 
tion received from one of several persons charged 
with an offence, and when others give like informa- 
tion, the fact should not be treated as discovered 
from the information of them all. It should be 
deposed that a particular fact has been discovered 
from the information of A B, and this will let in,, 
under s. 27, Evidence Act, so much of the infor- 
mation as relates distinctly to the information, 
therein discovered. Queen v. Ram Churn Chung 

24 W. R. Or. 36- 

21 , Evidence Act, ss. 25, 20, 

27. B and M, accused of offences under s. 414 
of the Penal Code, gave information to the 
police which led to the discovery of the stolen 
property. This information was to the effect that 
the accused had stolen a cow and a calf, and sold 
them to a particular person at a particular place. 
Held, by the Full Bench (Maiimood, J., dissent- 
ing), that s. 27 of the Evidence Act is a proviso 
not only to s. 26 but also to s. 25 ; and that,, 
therefore, so much of the information given by 
the accused to the police officer, whether amounting 
to a confession or not, as related distinctly to the 
facts thereby discovered, might be proved. 
Empress v. Kuarpala , Weekly Notes All. (1882), 
225, dissented from. Per Mahmood, J., that s. 27 
of the Evidence Act is not a proviso to s. 25, but 
only to s. 26, and that, therefore, the statements- 
in question were wholly inadmissible in evidence. 
Empress v. P unchum,' I. L. R. 4 All. 198, 
referred to by Straight, Offg. C.J., and Mahmood, 

J. Per Straight, Offg. C. J., that where a state- 
ment is being detailed .by a constable as having 
been made by an accused, in consequence of which 
he discovered a certain fact or certain facts, the 
strictest precision should be enjoined on the witness, 
so that there may be no room for mistake or misun- 
derstanding. Observations by Straight, Offg . 
C.J., as to the mode in which the testimony of 
witnesses should be recorded in cases where two 
persons are being tried. Observations by Straight, . 
Offg. C.J. , and Duthoit, J., upon the' nature of 
confessions by accused persons in India, and the 
circumstances in which such confessions are made. 
Empress v. Bubu Lal . I. L. R. 6 All. 509 

22 , Confession while in cus- 

tody of police— Evidence Act , ss. 25, 27. No' 
judicial officer dealing with the provisions of s. 

27 of Act I of 1872 should allow one word more' 
to be deposed to by a police officer detailing a 
statement made to him by an accused, in conse^. 
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quenee of which he discovered a fact, than is 
absolutely necessary to show how the fact that was 
discovered is connected with the accused so as in 
itself to be a relevant fact against him. S. 27 was 
not intended to let in a confession generally, but 
only such particular part of it as set the person to 
whom it was made in motion, and led to his ascer- 
taining the fact or facts of which he gives evidence. 
Empress of India v. Pancham , I. L. E. 4 All. 198 , 
Queen-Empress v. Babu Lai, I. L. R. 6 All 509 , 
discussed and commented on. Thus, when a police 
officer deposed that an accused had told him 
that he had robbed R of -B48, whereof he had spent 
B8 and had got R40, and that he had made over 
the B40 to him : — Held, that the statement 
that he robbed K of B48 was not necessarily 
preliminary to the surrender of the B40, and was 
inadmissible in evidence against him. When also 
a police officer deposed to the fact that the accused, 
who w'as charged with murder, had stated to him 
that he and K had stolen some hides from C , and 
upon such statement he had sent for C and record- 
ed his information, and when it appeared that 
G had already informed the police of the fact of the 
theft, though the witness was not aware of it : — 
Held, that the statement was inadmissible upon the 
ground that it would be most dangerous to extend 
the provisions of s. 27, and allow a police officer, who 
is investigating a case, to prove an information 
received from a person accused of an offence in the 
custody of a police officer, on the ground that a 
material fact was thereby discovered by him, when 
that fact was already known to another police 
officer. Adu Shikdar v. Queen- Empress 

I. L. B. 11 Calc. 635 

28. Confession while 

in custody of police — Evidence Act, ss. 25, 26, 27. 
The accused were charged with theft of some jwari. 
During the police investigation they admitted 
before the police that they had taken the grain and 
concealed it in a jar, which they forthwith produced. 
The identity of the jwari recovered with that 
stolen was not proved to the satisfaction of the 
trying Magistrate, except by these admissions, and 
upon these admissions they were convicted of theft. 
Held, that, as the prisoners themselves produced 
the jwari, it was by their own act and not from any” 
■information given by them, that the discovery took 
place. S. 27 of the Evidence Act, therefore, did 
not apply ; and, though the fact of the production 
of the property might be proved, the accompanying 
confession made to the police was inadmissible in 
evidence. Empress v. Pancham, I. L. E. 4 All. 
198 , and Queen-Empress v. Babu Lai, I. L. E. 6 
All. 509, followed. Queen- Empress v. Kamalia 
■ I. L. R. 10 Bom. 595 

24. Evidence Act (I 

of 1872), ss. 25, 26 — Admissibility of confession 
made to chowk idar— Retracted confession. P , who 
was accused of the murder of his wife and was ar- 
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rested by a chowkidar, was alleged to have made a 
confession to him of the crime in the presence of one 
I) whose evidence was not accepted by the Judge. 
He subsequently, a few hours later, made a confes- 
sion to the Magistrate detailing the account of the 
murder. Two days after he retracted his confession 
before the Magistrate, and alleged it had been made 
under police threats. Held, that, after the view 
taken of the evidence of D, it would not be safe to 
act upon the confession alleged to be made to the 
chowkidar, but having regard to the circumstances 
of the ease, the second confession was reliable. 
Empress v. Indea Chunder Pal 

2 a w. N. 637 

25. Statements made by ac- 

cused while in police custody, admissibi- 
lity of —Evidence Act , ss. 8, 25, 26, 27— Confession 
— Confession leading to discovery of a fad — State- 
ments as evidence of conduct. The accused was 
charged, under s. 411 of the Penal Code, with dis- 
honestly receiving stolen property. In the course 
of the police investigation the accused was asked 
by the police where the propert}' was. He replied 
that he had kept it, and would show it. He said 
he had buried the property in the fields. He then 
took the police to the spot where the property was 
concealed, and with his own hands disinterred the 
earthen pot in which the property was kept. He 
made a second statement when pointing out 
the spot to the effect that he had buried the pro- 
perty there. It was contended that those statements 
w'ere inadmissible, having been made when the 
accused was in custody of the police. Held, (i) 
that the above statements were clearly in the nature 
of a confession, as they suggested the inference 
that the prisoner committed the crime, and even 
if not intended by the accused as a confession of 
guilt, they were an admission of a criminating 
circumstance, and would form a very important 
part of the evidence against the accused, as showing 
that he had not come by the property honestly, 
and were, therefore, properly within the rule of 
exclusion in regard to confessions made by a 
person in custody of the police, (ii) That neither of 
the above statements was admissible in evidence 
under explanation 1 of s. 8 of the Evidence Act, I 
of 1872, as evidence of the conduct of the accused. 
S. 8, so far as it admits a statement as included in the 
word 44 conduct,” must be read in connection with 
ss. 25 and 26, and cannot admit a statement as evi- 
dence which would be shut out by those sections, 
(iii) That the accused’s statement, that he had 
buried the property in the fields, was admissible in 
evidence under s.‘ 27 of the Evidence Act as it set 
t' e police infraction and led to the discovery of 
the property. A statement is equally admissible 
under s. 27, whether the statement is made in such 
detail as to enable the police to discover the 
property themselves, or whether it be of such a 
nature as to require the assistance of the accused 
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in discovering the exact spot where the property 
is concealed. Queen- Empress v. Nana 

I. L. E. 14 Bom. 260 


26. Information received from 

the accused Evidence Act {I of 1872), s. 27— 
Statement leading to the discovery of a fact — Admis- 
sibility of such statement. If the statement of an 
accused person in the custody of the police is a 
necessary preliminary of the fact thereby discovered, 
it is admissible under s. 27 of the Evidence Act ; 
it is immaterial whether the statement is sufficient 
to enable the police to make the discovery by 
themselves, or is only of such a nature as to 
require further assistance of the accused to enable 
them to discover the fact. Empress of India v. 
Pancham , I. L. E. 4 AIL 198 , dissented from. 
Queen- Empress v. Nana, I . L. R. 14 Bom. 268, 
followed. Adu Shikdar v. Queen-Empress, I. L. 
R. 11 Calc . 635, referred to. Legal Remembran- 
cer v. Chema Nashya . I. L, R. 25 Calc. 41S 


Deputy Legal Remembrancer v. Chema 
Nashya . . . . 2 C. W. N. 257 


27. Statement of accused to 

friend — Evidence Act (I of 1872), s. 26— State- 
ment made in temporary absence of police . A 
person under arrest on a charge of murder was taken 
in a tonga, from the place where the alleged offence 
was committed, to Godhra. A friend drove with her 
in the tonga, and a mounted policeman rode in front. 
In the course of the journey, the policeman left the 
tonga and went to a neighbouring village to procure 
a fresh norse, the tonga meanwhile proceeding slowly 
along the road for some miles without any escort. 
In the absence of the policeman, the accused made a 
communication to her friend with reference to the 
alleged offence. At the trial it was proposed to ask 
what the prisoner had said, on the ground that she 
was not then in custody, and that s. 26 of the 
Evidence Act (I of 1872) did not apply. Held, 
that, notwithstanding the temporary absence of 
the policeman, the accused was still in custody, and 
the question must be disallowed. Queen- Empress 
v. Lester . . I. L. R. 20 Bom. 165 


Police system of verifica- 
As a confession made to a 
officer cannot be proved against an ac- 
person, a statement by a police officer to 
sffect should not be placed on the Magistrate’s 
record ; also, a police officer should not be 
permitted to depose that the accused has confessed 
to him, even though the terms of the confession 
are^ not allowed to be proved. The system of 
verification introduced by police circular condem- 
ned. Emperor v. Radhe Halwai ( 1902) 

7 O. W. N. 220 


29. • Punehayet— Evidence Acv 

(1 of 1872), s. 24 — Confession before punehayet 
—Punehayet if police-officer or a person in autho- 
rity— Sentence — Age of the accused. A 


is not a police-officer but he is a person in authori- 
ty -within the meaning of s. 24 of the Indian 
Evidence Act. A confession made by an accused 
before the punehayet who only told the accused to 
speak the truth, is admissible in evidence. Where 
the accused, a girl of 16, was held guilty of deli- 
berately killing her husband by means of arsenic 
poison which she mixed up with the food cooked 
and served up by herself to the husband : Held, 
that in consideration of her age she should be 
transported for life instead of suffering the extreme 
penalty of death. Emperor v. Jasha Bewa (1907) 

11 C. W. N. 904 


6. CONFESSIONS OF PRISONERS TRIED 
JOINTLY. 


1. Evidence Act, 1872, s. SO— 

Admissibility of confession of one against others . 
A prisoner who pleads guilty at the trial, and is 
thereupon convicted and sentenced, cannot be said 
to be jointly tried with the other prisoners, com- 
mitted on the same charge, who pleaded not guilty. 
Where, therefore, one of eight prisoners before the 
committing Magistrate made a confession affecting 
himself and five others, and afterwards, at the 
trial before the Assistant Sessions Judge, pleaded 
guilty, and was thereupon convicted and sen- 
tenced, and the Judge then proceeded to take 
his evidence on solemn affirmation, and recorded 
his confession as evidence in the case against the 
other prisoners : — Held , that the Judge was wrong 
in taking the confession into consideration against 
those prisoners who pleaded not guilty. The 
proper course for the Judge was either to have 
sentenced the prisoner who pleaded guilty, and 
then put him aside, or to have waited to see what 
the evidence would disclose. Reg. v. Ivalit Patil 

11 Bom. 146 

2. Amendment of charges — 

Criminal Procedure Code , 1872, ss. 447-449, While 
A an d B were being jointly tried before a Court 
of Session, the first for murder and the second 
for abetment of murder, a confession made by 
A that he himself had committed the murder at the 
instigation of B, was put in as evidence against 
A. Subsequently, the charge against A was altered 
to one of abetment of murder, and the Sessions 
Judge, under the authority of s. 30 of the Evidence 
Act, used the confession against both and convicted 
them. The High Court held that the original and 
amended charges were so nearly related that the 
trial might, without any unfairness, be deemed to 
have been a trial on the amended charge from the 
commencement j and that no objection having 
been taken by B, who was represented by a Vakil, 
to the admissibility of A’s confession against him 
when the charge against A was altered, the Sessions 
Judge was justified in using the confession against 
B also. Reg. v, Govind Babli Raul 

11 Bom. 278 
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3. Co-prisoner — Statement of per- 

son tried jointly with others. The statement of 
a person tried jointly with other persons for 
the same offence is not made less of an ad- 
mission, as to all that the person knew concerning 
the offence affecting himself and the other persons, 
by the fact of the Court not thinking him guilty 
•of the offence charged. Queen v. Bakur Khan 

5 N. W. 213 

4. — - — — — - Confession of Co- 

prisoner — Corroboration. The confession of one 
prisoner cannot be used as corroborative evidence 
against another person. Corroboration as to the 
details of the crime, without corroboration as to 
the person of the accused, is worthless. Queen 
v. Durbaroo Dass Sirdar . 13 W. R. Or. 14 

5. „ Confession of Co- 

prisoner — Trial for substantive offence and for 
abatement. The confessions of persons tried 
jointly for the same offence may, by s. 30, Act I of 
1872, be considered 55 as against other parties 
then on their trial with them, but such confessions, 
when used as evidence against others, stand in need 
of corroboration, and cannot be used as corroborat- 
ing in any way the evidence of approvers against 
such other parties. S. 30, Act I of 1872, ought to 
be construed with great strictness, and the confes- 
sion of one person is not admissible in evidence 
against another, although the two are jointly tried, 
if one is tried for the abetment of the offence for 
which the other is on his trial. Queen v. Jaffir 
Ali .... 19 W. B. Cr. 57 

0. Statement of ac- 

cused persons as evidence against other co-accused. 
Statements made by one set of prisoners, crimi- 
nating another set of prisoners, when each individual 
prisoner made a case for himself in which he was 
free from any criminal offence, ought not to be taken 
into consideration under s. 30 of the Evidence Act 
against the prisoners of the second set, when the two 
sets, although tried together, were tried upon totally 
different charges. Queen v. Bunwaree Lall 

21 W. R. Cr. 53 


7. — — — Confession of ac- 

cused tried jointly— J binder of charges of theft and 
receiving stolen property. B, M, K, and k were 
jointly tried: B for receiving stolen property 
I under s. 411, and M , K, and R for theft under s. 
380. The confession of M, K s and R was used as 
evidence against B, and all the accused were 
convicted. Held , that the Magistrate committed 
an error of law in admitting the confession of i¥, K, 
and R as against B, and it was a ground for setting 
aside the conviction, but not for discharging the 
accused. Bishnu Banwar v. Empress 

1C. W. N.35 
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6. CONFESSIONS OF PRISONERS TRIED 
JOINTLY — conid. 

8. — - — — Confessions of . 

Prisoners tried jointly as evidence. Confessions of 
prisoners tried simultaneously with the accused for 
the same offence, which are in a very qualified man- 
ner made operative as evidence by Act I of 1872, 
s. 30, are only to be rated as evidence of a defective 
character, and require especially careful scrutiny 
before they can be safely relied on. Queen v. 
Sadhu Mundul . “ . 21 W. R. Cr. 69 

9. — Statements made 

by Prisoners before committing officer. Statements 
made by a prisoner before the committing officer, 
which implicate his fellows and exculpate himself, 
cannot be, regarded as evidence under the Evidence 
Act, s. 30. Queen v. Keshub Bhoonia 

25 W. R. Cr. 8 

10. - — - . Defects of con- 

fessions by Co-prisoners. The confession of co- 
prisoners cannot, under the Evidence Act X of 
1 872, s. 30, be treated as evidence of ordinary 
character not distinguished by any special infirmity 
or qualifications against the other prisoners, as, in 
addition to the infirmity inherent in an accomplice’s 
testimony, they are not given on oath, and are not 
liable to be tested by cross-examination. Queen 
v. Naga . . . . 23 W. R. Cr. 24 

'll. — — — Confession of Co- 

prisoner incriminating himself. The statement of 
one prisoner cannot be taken as evidence against 
another prisoner under s. 30 of the Evidence Act, 
unless the confessing prisoner implicates himself to 
the full as much as his co-prisoner whom he incri- 
minates. Queen v. Baijoo Chowdry 

25 W. R. Cr. 43 

12. — ■ Confession by 

Co-prisoner implicating himself. Where more per- 
sons than one are being tried for the same offence, 
and a confession made by one affecting himself and 
some of the others is proved, the Evidence Act, 
s. 30, does not provide that such confession is 
evidence, but that it may be “ taken into consi- 
deration the intention of the Legislature being 
that when, as against any person implicated by 
such confession, there is evidence tending to his 
conviction, the circumstance of such person being 
implicated by the confession of one of those who are 
being jointly tried with him shall be taken into 
consideration as bearing upon the truth or sufficiency 
of such evidence. Queen v. Chunder Bhutta- 
charjee . . . .24 W. R. Cr. 42 

13. J_ Confessions of 

fellow-prisoners tried jointly for the same offence . 
When the accused was convicted solely on the 
confessions of his fellow-prisoners, who were tried 
jointly with him for the same offence, held, that 
the conviction was bad. Under s. 30 of the Indian 
Evidence Act, I of 1872, such confessions could be 
“taken into consideration” against the accused, 
but they were not evidence within the definition 


Queen v. Khukree Ooram 

21 W. R. Cr. 48 
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given in s. 3 of the Act ; and they could not, there- 
fore, alone form the basis of a conviction. Queen- 
Empress v. Khandia bin Pandit 

I. Xi. R. 15 Bom. 86 

■■■■■;■ ■ Value , as evi- 

dence, of confession of persons tried jointly. The 
words 4 4 take into consideration 55 in s. 30 of the 
Indian Evidence Act, 1872, do not mean that the 
confession referred to in the section is to have the 
force of sworn evidence. Queen-Empress v. Khan- 
diet , I. L . P, 15 Bom. 66, referred to. Queen- 
Empress v. Nirmal Das 

I. L. R. 22 All. 455, 44s note 

15. ' — — — - — — Confession made 

by person charged jointly with another for separate 
offences arising out of one transaction. Admissibility I 
of, as against the other. In order to constitute ail 
offence under s. 3 73 of the Penal Code, it is not neces- I 
sary that the intention or knowledge of likelihood as 
to the employment of the minor for purposes of 
prostitution should be with reference to employ- 
ment; either immediate or'at some definite, and not 
very remote, future period, but an offence under 
the section is complete as soon as a girl is purchased 
with the guilty intention or knowledge of likelihood 
that she will, while still a minor under age of 16 
years, be employed for that purpose, although the 
point of time for such employment may be remote 
by reason of her physical incapacity for the pur- 
pose. H, the father of two girls, twins, about a 
year old, sold one of them to K, a prostitute, for 
R9, and within ten days of such sale also sold her 
the other for R14. A was shown to have previously 
purchased another child whom she had brought up 
from her infancy, and who was then living with her 
and leading the life of a prostitute. Both B and K 
made confessions as to the guilty knowledge and 
intention with which the sale of the two children 
was. made. K\s confession was made within two 
hours after her arrest, and immediately thereafter 
she was committed to hajat for seven days. On the 
seventh day, on being brought up for trial before 
the Deputy Magistrate, she retracted her confession 
and assigned an innocent reason for her purchase 
of the girl. H and K were tried jointly, H heinv 
charged with an offence under s. 372, viz., selling 
girls for the purpose of prostitution, and K with an 
offence under s. 373, viz., buying for she same pur- 
pose. Neither W'as charged with abetting the other. 
The two confessions were used as evidence. Held, 
that, having regard to the circumstances under 
which the confession of K was given and retracted, 
it was open to suspicion, and could not safely be 
acted upon, and that the confession made by H 
was not legally admissible against her, as they w r ere 
not being tried jointly for the same offence. Deputy 
Legal Remembrancer v. Karuna Baistobi 

X. L R. 22 Calc. 164 

Confession of Co- 
milty. A and B 
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; 6. CONFESSIONS OF PRISONERS TRIED 
JOINTLY— contd. 

were charged with murder. A pleaded guilty, but 
he was not convicted or sentenced till the conclusion 
of the trial of his fellow-prisoner B. The Sessions 
Judge, holding that both the accused were jointly 
tried for the same offence, took into consideration 
as against B the confessions made by A, and con- 
victed both of murder. Held, that/ after A had 
pleaded guilty, he could not be treated as being 
jointly tried with B. A’s confessions were, therefore, 
not admissible against B under s. 30 of the Indian 
Evidence Act (I of 1872). Queen-Empress v. 
Pahuji . . . I. L. R. 19 Bom. 195 

17. Statement of Co- 

accused who pleaded guilty — Joint trial. Where tw r o 
out of several persons on their trial in a Court of 
Session on a joint charge pleaded guilty and made 
certain statements to the Court, it was held, that 
such statements could not be taken into consideration 
as evidence against the other accused persons, inas- 
much as, after pleading guilty, the persons making 
those statements were no longer on their trial. 
Queen Empress v. Pirbhu I. L. R. 17 All. 524 

13. — — — Corroboration in 

material particulars. Where the only evidence 
against two prisoners accused of murder directly 
implicating them in the commission of the crime 
consisted of confessional statements made by them 
before the committing Magistrate, wffiich were 
subsequently retracted, and the statements in such 
confessions w*ere corroborated in material particu- 
lars by other evidence on the record : Held, that 
the evidence w T as sufficient to support a conviction.. 
Queen- Empress v. Raru Nayar 

X. L. R. 19 Mad. 482 


Confession of Go- 
On the trial of 


accused — Plea of guilty by one. 
more persons than one, jointly, for the same offence, 
W'here one of them pleads guilty, the person so 
pleading is no longer on his trial, and cannot be- 
treated as being jointly tried with the others. A 
confession by that person affecting himself 
and others cannot, therefore, be taken into con- 
sideration as against such others under s. 39 
of the Evidence Act. Queen-Empress v. Lak- 
SHMAYYA P AND ARAM . X. L. R. 22 Mad. 491 

20. - — Confession by 

one of several persons jointly tried for the same 
offence — Plea of guilty by person so confessing — 
Discretion to continue trial after plea of guilty. 
The trial of an accused person does not necessarily 
end if he pleads guilty. Under s. 271 of the Code 
of Criminal Procedure, where an accused pleads 
guilty, “ the plea shall be recorded, 55 and the accused 
‘ c may be convicted 55 thereon; but evidence may 
be taken in Sessions cases as if the plea had been 
one of 44 not guilty, 55 and the case decided upon 
the w r hole of the evidence including the accused 5 u 
plea. When such a procedure is adopted, the 
trial does not terminate with the plea of guilty, and 
therefore a confession by the person so pleading 
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6. CONFESSIONS OF PRISONERS TRIED 
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may be taken into consideration under s. 30 of the 
Indian Evidence Act, 1872, as against any other 
person who is being jointly tried with him for 
the same offence. A trial does not strictly end 
until the accused has been either convicted or 
acquitted or discharged. Queen- Empress v. 
Chinna Pavuchi . I. Xj. R. 23 Mad. 151 

21. Confession of Co- 

prisoner who has withdrawn from associates before 
offence . The confession of a person who says 
he abetted a murder, but withdrew before the ac- 
tual perpetration of that murder by his associates, 
cannot be used as evidence against, those associates, 
though the person confessing is tried with them 
jointly on a charge of murder. Reg. v. Amrita 
Govinda . w . 10 Bom. 497 

22. ~~ — — __ Confession of Co- 

prisoner. S. 30 of Act I of 1872 is an exception, 
and its wording shows that the confession is merely 
to be an element in the consideration of the evi- 
dence. Unless there is something more, a convic- 
tion on it will still be a case of no evidence, and 
bad in law. Anonymous . 7 Mad. Ap. 15 

23. Confession of a 

prisoner when admissible against Co-prisoner. To 
render the confession of one prisoner jointly tried 
with another admissible in evidence against the 
latter, it must appear that that confession impli- 
cates the confessing person substantially to the 
same extent as it implicates the person against 
whom it is to be used in the commission of the 
offence for which the prisoners are being jointly 
tried. Queen v. Belat Ali 

• 10 B. L. K. 453 : 19 W. B. Or. 67 

Queen v. Mohesh Biswas 

10 B. XLR. 455 not© : 19 W. R. Cr. 16 

24. — Confession of 

Co- prisoner — Illegal conviction. A conviction based 
solely on the evidence of a co-prisoner is bad in law. 
Queen v. Ambigaea Hulagu 

X. Xj. B. 1 Mad. 163 

Queen v. Budhu Nanku I. Xj. R. 1 Bom. 475 

25. * — - — Conviction on 

uncorroborated confession. A conviction of a per- 
son who is being tried together with other persons 
for the same offence cannot proceed merely on an 
uncorroborated statement in the confession of such 
other persons. Empress of India v. Bhawani. 
Empress of India v. Ram Chand 

I. L. R. 1 AIL 664, 675 

28. Confession of 

one prisoner implicating himself and another, effect 
of — “Court” meaning of. Under s. 30 of the 
Evidence Act, the confession of a prisoner affect- 
ing himself and another person charged with the 
same offence is, when duly proved, admissible as 
evidence against both, but such second person can 
not, whan it is uncorroborated as against him, be 
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6. CONFESSIONS OF PRISONERS TRIED 
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legally convicted on it. Per Garth, C. J. — Such 
evidence must be dealt with by the Court in the 
same manner as any other evidence. The weight, 
however, to be attached to such evidence and the 
question whether taken by itself it is sufficient in 
point of law to justify a conviction, is a question for 
the Judge. Unsupported by other evidence, it, 
however, should be taken as evidence of the very 
weakest kind, being simply a statement of a third 
person not made upon oath or affirmation. If such 
confession is corroborated by other evidence, it is 
immaterial whether in proving the case at the trial 
the confession precedes the other evidence or the 
other evidence precedes the confession. Per 
Jackson, J. (McDonell, concurring), — Such evi- 
dence is not sufficient to support a conviction, even 
if corroborated by circumstantial evidence, unless 
the circumstances constituting corroboration 
would, if believed to exist, themselves support a 
conviction. Per Curiam. — The word ‘ ‘ Court ” 
in s. 30 of the Evidence Act means not only the 
Judge in atrial by a Judge with a jury, but 
includes both Judge and jury. Empress v. 
Ashootosh Chuckeebutty 

I. Xj. B. 4 Calc. 483 : 3 C. Xj. R. 270 

27. — Uncorroborated 

confession of a Co-accused . sufficiency of, for con- 
viction — Uncorroborated testimony of an Accomplice — 
Evidence Act (I of 1872), s. 114, ill . (b). The 

confession of a co-accused, if proved, is evidence 
against the accused, but it is evidence of the weakest 
kind, and, if uncorroborated, it is not sufficient 
to warrant a conviction. Empress v. Ashootosh 
Chuckerbutty, I. L. R. 4 Calc . 483 , followed. 

Manki Tewabi v. Amir Hossein 2 C. W. IN. 749' 

28. — _____ Statement of 

prisoner exculpating himself. A prisoner, charged 
together with others with being a member of an 
unlawful assembly, made a statement before the 
committing Magistrate implicating his fellow- 
prisoners and another person, tie subsequently 
withdrew this statement, and made another 
in which he endeavoured to exculpate himself. 
Held, that this statement was not evidence against 
the other prisoners under s. 30 of the Evidence Act. 
It was not a confession, nor did it amount to any 
admission by the prisoner that he was guilty in any 
degree of the offence charged ; but it was simply an 
endeavour on his part to explain his own presence 
on the occasion in such a manner as to exculpate 
himself ; and any mention made by him in such a 
statement of other persons having been engaged in 
the riot was altogether irrelevant, and not evidence 
against them. Noor Bux Kazi v. Empress 

X Xj. R. 6 Calc. 279 :7C.L. R. 385 

29. ■ Confession not 

implicating prisoner confessing. Where the' con- 
fession of a person being tried jointly with other 
persons did not implicate him to the same extent 
as it implicated such other persons, and was not 
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-6. CONFESSIONS OF PRISONERS TRIED 
JOINTLY — contd. 

sufficient of itself to justify his conviction : Held, 
that such confession could not be taken into consi- 
deration under s. 30 of Act I of 1872 against such 
other persons. Queen v. Belat Alt , 10 B. L. R. 
453, followed. Empress of India v. Ganraj 

I.LS.2 AIL 444 

30. — — : — — — — Confession of 

‘prisoner exculpating himself. Where a person being 
tried jointly with other persons made a state- 
ment deprecating any guilty knowledge and seeking 
to clear himself at the expense of such other 
persons : Held, that such statement could not be 
taken into consideration under s. 30 of Act I of 
1872 against such other persons. Queen v. Belat 
Ali, 10 B. L. E., 453, and Empress v. Ganraj, I. 
L. B. 2 AU. 444, followed. Empress of Indi* 
v. Mulu . . . I. L R. 2 All. 846 


and receiving stolen property. A and B were com- 
mitted for trial, the former for dacoity under s. 395 
of the Penal Code, and the latter under s. 412 for 
receiving stolen property, knowing it to be such. 
A made two confessions, and in both he stated 
he had handed over to B some pieces of gold and 
silver stolen at the dacoity. When B was arrested, 
a gold ring and a silver wristlet were found in his 
possession. At the trial A pleaded guilty, and B 
claimed to be tried. A goldsmith deposed that he 
had made the ring and wristlet found with B out of 
pieces of gold and silver given to him for the pur- 
pose by B. On this evidence and on the confes- 
sions made by A the Sessions Judge convicted R. 
appeal to the High Court : Held, that, A and B 
having been tried jointly for the same offence, 
the confession of A was inadmissible as evidence 
against B. There was, therefore, no evidence of 
the identity of the goods stolen at the dacoity with 
those found in B’s possession, and the case against 
him failed. Conviction quashed. Empress v . 
Bala Patel . . . I. L. R. 5 Bom. 63 

Statement by 


7 — ; — — wiM&meni oy 

Prisoner m absence of Co-prisoners — Confession. 
.'Several persons were charged together with offences 
under ss. 148, 302, 324, and 326 read with s. 149 of 
the Penal Code. The Sessions Judge, when about to 
examine the prisoners, required all but the prisoner 
under examination to withdraw from the Court, 
until his turn for examination came round, and 
victed each prisoner chiefly upon what was said 
by his co-prisoners during his absence from the 
Court. Held, that the evidence so given was inad- 
missible. In the matter of t}$e petition of Chandra 
-Nath Sirkar. Empress v. Chandra Nath 
Sircar . I. L. R, 7 Gale. 65 : 8 C. L. B. 353 
Chakowri Lall v. Moti Kurmi 

13 C. h. B. 275 


_ Statement by 

Prisoner^ m absence of Coprisoners— Code of Crl 

250 . The two 
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JOINTLY— contd. 

accused persons were jointly tried before the Ses- 
sions Judge on a charge of murder. The Sessions 
Judge examined each of the accused in the absence 
of the other, making the latter withdraw' from the 
Court during the examination of the former, though 
without objection from the pleaders of the accused 
persons. Held, that the examination of each 
accused could be used only against himself, and not 
against his fellow- accused. Empress v. Lakshman 
Bala . . . I. L. R, 6 Bom. 124 


Trial for Dacoity 


__ Distinct Confes- 
sion of offence charged. To render the statement 
of one person jointly tried with another for the same 
offence liable to consideration against that other* it 
is necessary that it should amount to a distinct 
j confession of the offence charged. Empress v. 

I Daji Narsu . I. L. B. 6 Bom. 288 

35.. — — . — ___ Statements of 

j Co-prisoners pleading guilty. Several prisoners 
j being charged together with house-breaking, some 
i them pleaded guilty. The Sessions Judge used 
the confessions made by those w r ho pleaded guilty 
| as evidence against a prisoner wffio was tried. Held, 
j that such confessions W'ere not evidence under 
s. 30 of the Evidence Act, 1872. Venkatasami 
v. Queen . . I. L. B. 7 Mad. 102 

Offence of same 


— — - y O/tUO Uj OUtfibV 

definition arising out of single transaction — Incul- 
pation through separable acts — Counterfeit Coin — 
Penal Code ( Act XLV of I860), s. 239. A and B 
were tried together, under s. 239 of the Penal Code 
(XLV of 1860), on a charge of delivering to another 
counterfeit coins, knowing the same to be counter- 
feit at the time they became possessed of them. A 
confessed that he had got the coins from B , and 
had passed them to several persons at his request. 
Held, that the confession of A was relevant against 
B. When tw'o persons are accused of an offence 
of the same definition arising out of a single 
transaction, the confession of the one may be used 
against the other, though it inculpates himself 
through acts separable from those ascribed to his 
accomplice, and capable, therefore, of constituting 
a separate offence from that of the accomplice. 
Queen-Empress v. Nur Mahomed 

I. Xj. R. 8 Bom. 223 
37. Confession of Go" 


prisoner used against Abettor. Upon the trial of A 
for murder, and B for abetment thereof, a confession 
by A implicating B cannot be taken into considera- 
tion against B under s. 30 of the Evidence Act, 1872. 
Badi Queen-Empress . I. L. B. 7 Mad. 579 

■ — — — Confession if taken 

to be taken against all Co-accusedr~- Admissibility 
of confession against Co-accused. When more per- 
sons than one are jointly tried for the same offence, 
the confession made by one of them, if admissible 
in evidence at all, should be taken into considera- 
tion against all the accused, and not against the 
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6. CONFESSIONS OF PRISONERS TRIED 
JOINTLY — concld. 

person alone who' made it. Empress v. Rama 
Birapa . . . I. L. B. 3 Bom. 12 

39. Want of Corro 

boration. A conviction of a person who is tried 
jointly with other persons for the same offence 
cannot proceed merely upon the uncorroborated 
confession of one of such other persons. Queen- 
Empress v. Dosa Jiva . I. Xi. R. 10 Bom. 281 

Queen- Empress v. Krishna Bhat 

I. L. R. 10 Bom. 319 

40. — House-breaking 

— Production of stolen property . Where the ac- 
cused was convicted of house-breaking by night with 
intent to commit theft, and the only evidence 
against him was the confession of a fellow-prisoner, 
and the fact that he pointed out the stolen property 
some months after the commission of the offence : 
Held, that the mere production of the stolen pro- 
perty by the accused was not sufficient corro- 
boration of the confession of the other prisoner. 
Queen-Empress v. Dosa Jiva 

I. L. R. 10 Bom. 231 

41. Evidence Act (1 

of 1872), s. 32 — Joint Trial — Plea of guilty by some 
of the accused — Plea not accepted in order that their 
confessions might be considered against the other 
accused . Where several accused persons are being 
tried jointly for the same offence, and some of 
them plead guilty, it is unfair to defer convicting 
those who have pealded guilty merely in order 
that their confessions may be considered against 
the other accused. Queen-Empress v. Pahuji , I. 
L. R. 19 Bom. 195 ; Queen-Empress v. Lakshmayya 
Pandaram , 1. L. Pi. 22 Mad. 491 ; Queen-Empress 
v. Pirbhu, I. L. Ft. 17 All. 524 ; and Queen-Em- 
press v. Chinna Pavuchi, I. L. Pi. 23 Mad. 151 , 
referred to. Queen-Empress v. Paltua (1900) 
X. Xi. R. 23 All. 53 

CONFESSION OF JUDGMENT, 

1. Confession at filing of plaint 

— Discretion of Judge to hear the case. An insolvent 
defendant appeared and confessed judgment, at the 
suit of one of his creditors at the filing of the plaint. 
There were other suits filed by other creditors. The 
Judge (Recorder of Moulmein) gave a decision for 
the plaintiff, but declined to sign judgment, pending 
a reference to the High Court, under Act XXI of 
1863, s. 22, on the following question : Is the 
plaintiff entitled to a decree as of the date on which 
the defendant appeared and confessed judgment ? 
Held, that the Judge has a discretion when parties 
have come to a mutual agreement, or when the 
defendant has confessed judgment, to decide the 
suit at once in accordance with such agreement or 
confession. He is not bound to do so till the time 
fixed for the regular hearing of the suit ; and he 
cannot exercise that discretion where there is any 


CONFESSION OF JUDGMENT — concld. 

doubt as to the good faith or identity of the parties. 
Bank of Bengal v. Currie 

8 B. X,. R. A. C. 396 : 12 W. R. 432 

2. Conditional Confession of 

Judgment. The confession of judgment must be 
unconditional unless the plaintiff consents to a con- 
ditional one, e.g a decree on payment of instal- 
ments. Atma Ram v. Chunbun Singh 

2 Agra 77' 


1. — — ~~ Forfeiture — Sedi- 
tion — Printing Press — Instrument used for 


the commission of offence — Disposal of property 
— Criminal Procedure Code ( Act V of 1898), s. 
517 — Penal Code ( Act XLV of 1860), ss. 62, 124 A. 
The first part of s. 517 of the Criminal Proce- 
dure Code refers to cases of offences relating to 
property or documents, e.g., where the Court 
directs, as in cases of theft or criminal mis- 
appropriation or offences of a similar description,, 
that the property stolen or misappropriated be res- 
tored to its owner. The words ‘ c which has been 
used for the commission of any offence 5 5 refer to 
cases of the same nature, i.e., to instruments like 
guns or swords produced in Court. A printing 
press cannot be said to have been used for the 
commission of sedition inasmuch as the offence 
consists in the publication, and not the printing, 
the press being only a remote instrument. Abi- 
nash Chandra Bh attach arjee v. Emperor (1907) 
I. D. R. 34 Cale. 986 

2. Raj — Babuana 

or maintenance grant to younger members' — Confisca- 
tion of Raj by Government — Effect on grantees — 
Restoration . of Raj — Effect on rights acquired from 
Government during confiscation ■ — Conditions of grant 
— Breach-— Forfeiture. When the question was 
wdiether a grant of lands originally made for the 
maintenance of younger members of the family 
was resumable for the alleged breach of 
condition of the grant, and it appeared that 
subsequent to the grant the parent estate w as con- 
fiscated by Government, and Government settled 
with the grantees the lands held by them : Held, 
that this constituted a new 7 settlement and. when 
subsequently Government restored the estate to 
the grantor’s heir, the transaction did not operate to 
recreate the maintenance grant with the conditions. 
When Government confiscated the estate all rights 


CONFIDENTIAL RELATION. 

See Trustee. 

CONFINEMENT. 

See Criminal Procedure Code. 

I. L. R. 31 Calc. 710' 

CONFISCATION. 

See Act of State. 

See Forfeiture of Property. 

See Hindu Law— Inheritance — Impar- 
tible Property. 

I. L. R. 17 All. 456 
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of the grantor as well as of the persons holding 
lands m the estate lapsed. The subsequent restora- 
tion of the estate did not destroy rights acquired 
whhst the estate was under forfeiture. Bam 
Nundun Singh v. Janbi Koer, 7 C. W. N. 57 : /. L. 
B.'29 Gale. 828 , referred to. Narpat Sings Deo 
V. Kashiram Singh Deo ( 1907 ) ll C. W. N. 655 
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C O^SCATION OP PROPERTY IN 
UUDH— contd. 


CONFISCATION OF PBOFERTY IN 
OTJDH, 

1. — — Limitation — Release of Gov- 

ernment rights- — Settlement — Game of action. House 
property in Lucknow; of which the Government 
had assumed possession as confiscated under the 
proclamations issued by Lord Canning and Sir 
James Outram in March 1858, was released under 
an order passed on the 6th July 1863, whereby the 
Government abandoned the confiscation and left 
former owners to their rights. This property had 
previously to the confiscation, belonged to one MK 
Lands in Oudh confiscated under Lord Canning’s 
proclamation were, in October 1863, directed to 
be settled with the hews of M K. In a suit brought 
in March 1875 by a plaintiff, who claimed a share 
, ll ^ ,use property and lands as one of the heirs 
ol M A against a defendant who was an heir of 
M K, and who had obtained possession of the houses 
and lands under the orders passed for the release of 
the one and the settlement of the other, the defend- 
ant pleaded^ that the entire property had come into 
her possession in 1856 under a gift from M A, and 
that the plaintiff s suit was barred by limitation. 
Held, first, in respect of the house property, that 
it the defendant was m possession at the time when 
the proclamations were issued, the question of 
imitation must be decided as if there never had 
been a confiscation ; and, secondly , in respect of 
the lands, that no question of limitation could arise 
since the suit was brought within twelve years 
from the date of the Government order for settle- 
ment, under which alone any title to the lands 
could have been acquired by either of the parties 
Jehan Kami v. Assur Bahu 

I. L. B. 4 Calc, 727 

tin; Lord. Canning’s prooiama- | 

f*®?’ -J®, 58 ’ e ® fec . t T Re-grant of confiscated 

i£u i?® 60 ,* ?! Lord Cannin s’ s proclamation 
pt the 15th March 1858 was to divest all the landed 
property from the proprietors in Oudh and to trans- 
ier it to, and vest it in, the British Government. 
Consequently all who since that date claim title to 
such property must claim through the Government. 

■ e f®, a r ®'grant is made to a former owner, the 
new title will depend entirely on the terms of the 
re-grant ; and if such re-grant is made for life only 
no suit can be maintained to rectify an alleged’ 
mistake, and for declaration of an absolute title 
according to the tenor of the sunnuds by which the 
property was held under the old dynasty and 
prior to the confiscation. Mtoka Jehan "Sakiba 
Commissioner op Lucknow 

L. R, 6 I. A. 63 


-A" Y- Property standing and re- 

F d ln fame of one party but admitted 
o belong to another— Registration for peal 
j ^P°f es - In Oudh, before its annexation to the 
I ru , ,e ’ a Rajah was a talukdar of a large 

telukh. A younger branch of his family had a 
! ^Parate “ehal m the possession of A wholly distinct 
; from, and independent of, the talukh the Rajah 
i P^sed a S representing the elder branch of the 
! , i ‘ 0uclh Government for fiscal purposes 

! ^ Ci ^ C e ? s ^ m ? h , al Wlth th e Rajaifs talukh, 

! ®° * hat the Ra .l ah as the elder branch of the 
i ^Presented A’s mehal at the Court at 

! notwithstanding that A remained in 

I " ndlst ^bed possession as absolute owner, paying 
j rough the Rajah for his mehal a proportion 
hJt ^ lli S ma bxed on the talukh. This relation 
betwee J? tb e Rajah and A subsisted up to the 
I time of the annexation of Oudh by the British 
?TSi nmei ^ While the Governnment was making 
a settlement with the land-owners, and A was 
about to apply for a distinct settlement of his 
mehal, he, and after him his widow, was induced 
by the Rajah not to do so, the Rajah in letters 
fully recogmsmg M’s absolute right to the mehal. 
After the suppression of the rebellion in Oudh, 
and the Government had recognized the talukhdari 
tenure with its rights, a provisional settlement of 
the talukh including M’s mehal was made with the 
Kajah ; but before a sanad was granted to him, Go- 
vernment confiscated half his estates for conceal- 
ment ot arms. The Rajah suppressed the fact of 
the trust relation of the mehal of A, and contrived 
that it should be included in the half part of the 
estate the Government had confiscated, which 
mehal the Government as a reward granted to 
Uriah loyalists. A 5 s widow brought a suit against 
the Government and the grantees for the restora- 
tion of the mehal and for a settlement. The Chief 
Commissioner held that, as the Rajah was the 
registered owner of the mehal of A included in 
ms talukh, it had been properly forfeited Such 
hndmg was reversed, on' appeal, on the ground 
that A was the acknowledged cestui que trust of the 
Rajah, and that A’s widow as equitable owner was 
not affected as between her and the Government 
by the act of confiscation of half the Rajah’s 
talukh. Thtjkrani Sookraj Koowar Govekn- 
™ .... 14 Moo. I. A. U2 

4. _ - — ~~~ Confiscation and restoration 

of lands in Oudh in 1858 and of immove- 
ables m Lucknow -Gift-Title. On a claim 
tor a share m property consisting of {a) immove- 
* n ai } d ® revenue-paying land in a 

district of Oudh, the defence was title by efift 
with possession, from the former owner, a member 
of the family through which the plaintiff claimed. 

As to the immoveables in Lucknow, they having 
been included in the confiscation which, having 
followed the capture of the town in 1858, was 
subsequently abandoned without any intention 
on the part of Government to make a re-grant in 
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■CONFISCATION OF PROPERTY IN 
OUDH- condd. 


favour of any person, the result in regard to the 
present question was the same as if no such event 
had occurred. The other property (b) came under 
the general confiscation of • Oudh lands in 1S58, 
and also was restored through subsequent settle- 
ment operations in which the final order, relating to 
the land in question, was to the effect that settle- 
ment should be made with the c 4 heirs ” of the 
previous owner. Held , that the above did not 
preclude the defence of exclusive title by gift ; 
the order last mentioned, on its true construc- 
tion, only designating all those who might 
take under and through the previous owner 
(deceased at the time of settlement), without 
excluding any claimant, save those who might 
claim adversely to such title. The Government 
did not in the settlement which followed the 
confiscatibn, make any arbitrary or wholly new 
re-distribution of estates, or proceed as if the 
existence of previous titles (although they had 
been brought to an end) was to go for nothing. 
The enquiry in most cases was as to w r ho would 
■have been entitled had there been no confiscation. 
As to both classes of property, the gift was main- 
tained. Jehan Kadr v. Afsar Bahu Begum 

I. L. R. 12 Calc. 1 : L. R. 12 I. A. 124 


CONFISCATION OF SALT. 


See Acts and Regulations Relating to. 


CONFLICT OF LAWS. 


See Zanzibar . L. R. 28 I. A. 121 


•CONJUGAL RIGHTS. 


See Restitution oe Conjugal Rights. 

CONNIVANCE. 


Seee Divorce Act, s. 14. 

I. L. R. 3 Gale. 688 
7 Mad. 284 


CONSENT. 


See Acquiescence. 


See Appeal to Privy Council — Cases in 
which Appeal lies or not — Valua- 
tion oe Appeal 

I. L. R. 18 Calc. 378 


See Bengal Tenancy Act, s. 88. 

I. L. R. 31 Calc. 1026 


See Consolidation of Suits. 

21 W. R. 198 


See Decree-Form of Decree — Gene- 
ral Cases . I. L. B. 9 All. 229 


See Evidence — Civil, Cases — Mode of 
dealing with evidence 12 W. R. 244 

19 W. R. 248 


CON SENT — co n id. 


of occupier of house. 


See Commission — Civil Cases. 

6 C. W. N. 927 


. of prisoner. 


See Sessions Judge, jurisdiction of. 

I. L. R. 26 Rom. 50 


to bequest. 


See Mahomedan Law — Will. 

I. L. R. 26 Rom. 497 


proof of. 


See Evidence Act, s. 74. 

I. L. R. 4 Calc. 79 


- — - — — Gujarat Talukdars 9 Act 

{Bom. Act. VI of 1888, as amended by Act II 
of 1905), s. 31 — Decree • — Execution against 
Talukdars ’ estate — Consent of the Talukdari 

Settlement Officer — Civil Procedure Code [Act 

XIV of 1882), ss. 320 , 323* In execution 

of a money decree against a talukdar, several 
villages belonging to him were attached : and the 
clarkhast was sent to the Talukdari Settlement 
Officer (who combined in himself the functions of 
Collector and Talukdari Settlement Officer for 
the purpose of execution of decrees against or in 
respect of talukdari lands) to be dealt with under 
ss. 320 — 325 of the Civil Procedure Code, 
1882. That Officer acting under the sections 
framed a scheme of management and placed the 
decree-holder in possession of one of the villages 
for a given number of years. All this was done 
after the death of the original judgment-debtor 
and after the amendment of s. 31 of the 
Gujarat Talukdars 5 Act, 1888, was made in 1905, 
but in ignorance of the amendment. The Taluk- 
dari Settlement Officer then took up the position 
that what he had done was done by him under 
the Civil Procedure Code, 1882 ; and that as he 
had not given his written consent to the arrange- 
ment as provided by the amended s. 31 , the 
i darkhast preferred by the decree-holder should be 


See Hindu Law — Inheritance — Modifi- 
cation of Law . 1 Agra 106 

■ 2 Agra 173 
3 Agra 143' 

See Hindu Law — Adoption — Requi- 
sites for Adoption — Authority. 

I. L. R. 26 Mad. 627 


See Judge — Power . 21 W. R. 198 


See Jurisdiction— Question of Juris- 
diction — Consent of Parties, etc. 

See Parties — Substitution of Parties 
— Plaintiffs. 

17 W. E. 475 : 8 B.L. R. Ap. 98 

See Pleader — Authority to bind 
Client . . 2 Moo. I. A. 253 

I. L. R. II Rom. 591 
2 Mad. 423 


See Waiver. 
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CONSENT. — •: concld. 

disposed of. Per Chandavarkar, J . If a 
person holding a certain office is empowered by 
law in virtue of that office to give previous consent 
in writing to certain proceedings or acts as a con- 
dition precedent to their legality or validity, 
and the person as a matter of fact gives such con- 
sent, it cannot be the less a consent previously 
given in writing, merely because at the time of 
giving it he happened to be unaware of the law 
empowering him to consent, or, being aware of it, 
he thought he was consenting in virtue of another 
office which he held. His ignorance of the law' 
giving him the power cannot make the consent not 
a consent and is no legal ground or excuse for 
withdrawing it after he has once given it. Where a 
certain act requires the concurrence of an official 
person, there is a presumption in favour of its 
due execution on the ground of the legal maxim 
omnia prcesumuntur rite et solenniter esse acta donee 
piobetur in conirarium . In such cases ii every- 
thing is presumed to be rightly and duly perform- 
ed until the contrary is shown.” That presump- 
tion can be rebutted by proof that certain forms 
required by law were not complied with. Where 
the two offices are combined in one and the same 
person on grounds of public convenience or ex- 
pediency, his action must be referred to the ex- 
ereise of his discretionary powers under both the 
capacities if it can be so referred. S. 31 of 
the Gujarat Talukdars’ Act (Bom. Act VI of 1SS8) 
requires that there must be(i) consent, (ii) it must 
be previous, and (iii) it must be in writing. If these 
conditions are fulfilled the requirements of the 
section are complied with. No particular form 
is requisite. Purshottam v. Harbhamji (1909) 

I. L. R. S3 Bom. 443 

CONSENT DECREE. 

See Appeal — Decrees . 5 C. ¥. N. S77 

See Civil Procedure Code (Act XIV 
of 1SS2), s. 375 I. Ii. R. 31 Bom. 15 
I. L. K. 35 Calc. 807 

See Decree— Consent Decree. 

See Lis pendens . 13 C. W. N. 226 

See Transfer . 13 C. W. N. 541 


/TT 777 7 vonnv 1 P ivil Procedure Code 

(Act X. I J of 1882), s. 13 — Consent decree — Ap- 
plication for review on the ground of fraud, coercion 
misrepresentation , etc., refused— Fresh suit for 
same relief, if lies — Election of remedies — Res judi- 
cata— Appropriate remedy for setting aside consent 
decree on ground of fraud. When a consent- 
decree is sought to be attacked on the ground of 
fraud, . misrepresentation, mistake, coercion or 
undue influence or any similar grounds, the appro- 
pnate remedy is by a suit, although on the terms 
0 s * 62 ?, of bDe Civil Procedure Code of 1882, as 
also on the authorities, it cannot be said that a 
tourt has no jurisdiction to review a consent decree 
on any such ground. Ashutosh Chandra v. Tara 
ProsunnaPoy, LL. R. 10 Calc. 612, considered. 


COM BUNT DECREE — concld. T 

Lalji Sahu v. The Collector of Tirhut, 6 B. L. R. 
645/ Mewalall Thakoor v. Bhujhun Jha, 13 B. L* 
R. App. XI ; 22 IF. R. 213 ; Gilbert v. Endean, 9 
XrP: 209 ’’ Ead ha Raman v. Pran Nath, 5 C. W. 
w* It*? ’ 73 C ‘ d.L. R. 28 Calc . 475 ; Khagendm 
Nath v. Prannath, 6 C. IF. N. 473: s. c. LL. R. 
29 Calc . 395 ; L. R. 29 I. A. 99 ; Unnoda Dabia 
v ' Stevenson, 22 W. R. 290 ; Fool Coomary v. 
Vroodoy Chunder, I. L.R.25 Calc. 649; BarJiam- 
deo Parsed v. Banarsi Parsad, 3 C. L. J. 119 ; 
Surendra Nath v. Hemangini , I. L. R. 34 Calc. S3 ; 
Biku Hahvai v. Mohesh Halwai, 8 C L. J * ?66 * 
Jogeswar v. Gangabishnu, S C. IF. N. 473 /Sadho 
Misser v. Golab Singh, 3 C. W. N. 375 ; Basils 
Chandra v. Rajani Ranjan, 10C. IF. N. 286 ; Mir 
Ali v. Rehmoobhoy , I. L. R. 15 Bom. 594, referred 
to. The two remedies though co-existing are not 
inconsistent remedies, so that when the party 
aggrieved has had recourse first to the less ap- 
propriate remedy of a review' and has failed, the 
doctrine of election does not apply in bar of a 
regular suit for the same relief. No question of 
election of remedies arises unless the remedies are 
inconsistent and alternative. The decision of the 
Court upon the application for review would not 
also operate as res judicata in the regular suit 
subsequently instituted. Ram Gopal Mazumdar 
v. Prasunna Kumar Sanial ; 10 C. W. N. 529; 
s. c. 2C.L. J. 508, doubted. Ram Kir pal v. Run 
^nan, L. R. 11 J. A. 37 : s. c. I. L. R. 6 AIL 
; Bemram v. Nanhumal, L. R. 11 I. A. 181 : 
s. c. I. L. R. 7 All. 102 ; Mungul Per shad v. Grija 
Kcmt, L. R. SI. A. 123: s.c. I. L. R. 8 Calc. 51„ 
referred to. Where how'ever in such a case, the 
aggrieved party has been successful in one pro- 
ceeding, the judgment absorbs all his other judicial 
remedies. Gulab Koer v. Badshah Bahadur 
(1909) . ... 13 C. W. N. 1197 

CONSENT EX POST FACTO. 

See Hindu Law 7 . I. L. R. 30 All, 1 

See Mortgage. 

CONSEQUENTIAL RELIEF. 

See Court Fees Act, 1870, s. 7, ^nd 
Sch. II, Art. 17. 

I. L. R. 31 Calc. 511 

See Declaratory Decree, suit for. 

See Valuation of Suit— Suits— De - 
claratory Decree, suits for. 

— — — — ' Specific Relief Act (I 

°J 1877), s. o9 — Suit for declaration — Cancellation 
of document— Valuation. The plaintiff having 
sued for the cancellation of a sale-deed framed 
the prayer in the plaint so as to seek a declaration 
that the sale-deed was fraudulent and for an 
order to have it cancelled and a copy sent to the 
Sub-Registrar as provided by s. 39 of the- 
Specific Relief Act (I of 1877). Held, that the 
suit was one for a declaration with a distinct prayer 
for consequential relief. Karam Khan v. Daryar 
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CONSEQITEimAL BELIEF — concld. 


u h, I. L. P. 5 All. 381, dissented from. Parvati- 
BAI V. VlSHVANATH GaNESH (1905) 

I. L. R. 29 Bom, 207 

CONSIDERATIONS'. 

See Benamx Transaction 

10 C. W. N. 570 
I. L. R. 30 All, 258 
See Bond . 10 C. W. JST. 788 

See Contract Act, s. 27. 

13 C. W. N. 388 
Contract Act, Principal and 
Surety, Specific Performance. 

I. L. R. 33 Bom. 411 

See Mortgage. 

See Promissory Note— Consideration. 

See Vendor and Purchaser — Consider- 
ation. 

agreement to continue joint must 

be for — 

See Partition — Jurisdiction of Civil 
Courts in Suits respecting Parti- 
tion . I. L. R. 28 Calc. 768 

failure of— 

See Limitation Act, Sch. IX, Arts. 62 
AND 97 . I. L. R. 25 Mad. 396 

- - illegal— 

See Contract 
Contracts. 

See Trover 


Act, 


s. 


23 — Illegal 

6 B. L. R. 581 


immoral- 


See Hindu Law — Will — Construction 
of W ills — Bequest for immoral 
Consideration I. L. R. 23 Mad. 613 


inadequacy of- 


See Contract— Alteration of Con- 
tracts Alteration by the Court 
(Inequitable Contracts). 

I. L. R. 25 Bom, 126 

— proof of— 

^eeEvxDENCE— S econdary Evidence- 
Unstamped or Unregistered Docu- 
ments. 

See Onus of Proof — Documents relat- 
ing to Loans, Execution of and Con- 
sideration for, etc. 

— want of — 

See Transfer of Property Act, s. 54 
13 C. W. N. 692 
Practice of Courts in India 


r ;'TT~7T 01 courts in India 

~0°ntract— Cons idemti°n, proof of. It is the 
established practice of the Courts in India, in 
cases of contract, to require satisfactory proof that 
consideration has been actually received according 


COH SEDEBATIOMT— contd. 

to the terms of the contract, and a contract under 
seal does not of itself in India import that there 
was a sufficient consideration for the agreement. 

i k° wey er, suing to set aside a security 

admittedly executed by himself, must make out 
a good primd facie ea.se before the defendants can 
be called on to prove consideration. Prahlad 
™ v. Bodhu Singh. Kali Prasad Tewari a?. 
Prahlad Sen. Prahlad Sen v. Durga Prasad 
Iewari. Prahlad Sen v. Run Bahadur Singh. 
Prahlad Sen v. Rajendra Ivlshob Singh 

2 B. L. B. P, C. 11 : 12 W. B. P. C. 6 
12 Moo. I. A. 275-286 
See Raju Balu v. Krishnarav Ram- 
chandba . I. L. B. 2 Bom. 273 

Proof of Consi - 


* * uu nm- 

deration. It is the practice of the Courts to receive 
evidence as to the actual payment of consideration - 
money, notwithstanding the sale deed may contain 
an admission of the receipt thereof. It being 
generally, if not universally, the case, that the con- 
sideration-money is not paid at the time of the 
execution of the deed, gross injustice would be com- 
mitted if such evidence were excluded. Surm 
Rae v. Ubhman Rae . . 2 2vT. W, 200 

Rajendra Nath Banerjee v. Jodoo Nath 

Singh 7 W. B. 441 

Raju Balu v. Krishnarav Ramchandba 

I. L. R. 2 Bom. 273 


Document 


■ - Consideration. A hond, although under 

seal, does not in India of itself import that there 
has been a sufficient consideration for it. Ma- 
homed Zahoor Ali Khan v. Rutta Kunwoor 

2 NT. ¥, 481 

4. — • Sufficiency of consideration 

--Contract Act, s. 2, cl (d)— Consideration moving 
indirectly from promisee— -Stranger to consider a- 
hon. L granted an estate to C, and directed her to 
make an annual payment to IPs brothers. C by 
agreement of even date made with L’s brothers 
promised to cany out IPs directions. Held, by 
Innes, J., following Dutton v. Poole, 2 Lev. 210 
that the agreement was enforceable against C by* 
IPs brothers. Held, by Kindersley, J., that the 
grant by L and the promise by C to the brothers 
of L being one transaction, there was a sufficient 
consideration for the promise within the meaning 
of the Contract Act, s. 2. Chinnaya Rau v 
Ramaya . . . I. L. B. 4 Mad. 137 

n 77, 77 r~TU Contract Act, s. 

2, cl. { d ). The administratrix of an estate 
having agreed to pay S his share of the estate if 
S would give a promissory note for portion of a 
barred debt claimed by A from her, S executed a 
promissory note in favour of A, gave it to the 
administratrix, and received his share of the asset 
Held, that there was consideration for the promis* 
sory note within the meaning of s. 2, cl (d) of fhl 
Contract Act 1872, and that A could recover upon 
it. Samuel Pillai v. Ananthanatha Pillai 

I. L. B. 8 Mad. 351 

4 c 



■ V~ : — Illegal considera- 
tion— Account stated — Mortgage — Construction of 


COHSIDEBA TIOH — contd. 

6.- — : — —Promissory Note 

-—Good consideration . In an action on a promis- 
sory note, in which the defence was want of consi- 
deration, it appeared that the note was given by 
the defendants to the plaintiff in respect of a 
transaction in which it was arranged that the 
plaintiff was. to find sureties in a certain appeal 
case in which the defendant was acting as 
mooktear or agent ; the sureties were to be 
approved by the Collector and were to he paid 
BIO, 000. The plaintiff found the sureties ; they 
were duly approved the Collector, but the 
plaintiff paid them a much less sum than R 10,000. 
Held, that there was good consideration for the 
note. Gunga Naeain Boss v. Sib Chunder Sen 
1 Ind. Jur. H. S. 409 

-'k 1 Execution of Letter 

of License by Creditors to Insolvent. The execu- 
tion of a letter of license to an insolvent by all 
the creditors mentioned in the schedule to his 
petition in the Insolvent Court, upon which his 
petition in the Insolvent Court was dismissed, 
was held to be sufficient consideration to enforce 
the contract to forbear against one of the creditors, 
although all the creditors were designated together 
as one party in the deed, and there was no express 
declaration that each creditor executed in consi- 
deration of all the others executing. Bungs ee- 
DHUE PODDAR V. RaMJEE MoEAEJEE 

2 Ind. Jur. N. S. 243 


— 1 — - ■ — Verbal Promise for 

Interest — Nudum pactum. Where a contract of 
loan stipulated that the legally demandable rate of 
interest should be five per cent., it was held that a 
claim by the creditor of interest at eight per cent, 
founded upon a bare promise of the debtor to pay 
eight per cent., or upon the fact that the debtor 
had in account voluntarily debited himself with 
eight per cent, in lieu of five per cent., could not 
be maintained in law for want of consideration, 
amounting merely to a nudum pactum. Guthrie 
Listee . . . 6 W. B. P. C. 59 

11 Moo. I. A. 129 


- — _ Assignment of Debt 


— — nini&ivt/ uj jl/ZUO 

-—Transfer of Mortgage. A mortgaged to his 
brother B his twelfth share in the immoveable estate 
of the family. C at BA request became surety for 
A to Government. A having become a defaulter, 
C became liable to Government in respect of his 
defalcations. R, with a view to indemnify O, 
transferred to him A's mortgage ; C at the same 
time assigning to B a debt due by D to A which 
had been previously assigned by A to C. In a suit 
by C against B for possession of As share : Held , 
that the assignment by C to B of D’s debt was a 
sufficient consideration for the transfer by A to O 
of A’s mortgage, and that a sale which was made 
by the Government of As share was subject to 
such pre-existing valid charge. Yasha vant 

Subaji Kulkakni v. Gopal Ladko Bhandarkar 

2 Bom. 202 : 2nd Ed. 194 


C03YSIDEBATI03Y — contd. 

Agreement. An agreement reciting that in con- 
sideration of the care which the plaintiff took of 
the defendant and her property during her infancy, 
and of the instruction given to her for which the 
plaintiff expended her own money, the defendant 
had mortgaged her house to the plaintiff; and 
stipulating that in the event of the defendant 
going to live with any man, and similarly after 
her death, the house would become the plaintiff's 
property : Held, that there was no illegal consi- 
deration shown, but the contract was good in law 
and in substance an account stated, with a mort- 
gage to secure the amount due ; and the usual 
decree for redemption was made, reversing the 
decrees of the Courts below which threw out the 
plaintiff's claim. Heirs of Husen Beg Bat v. 
Akubai . . 2 Bom. 357 : 2nd Ed. 337 

. ; — Want of con- 

sideration — Agreement to avoid further litigation. 
A mutual agreement to avoid further litigation 
is not an agreement void for want of consideration. 
Bhima valad Keishnappa v. Ningappa bin Shid- 
appa Tuse ... 5 Bom. A. C. 75 


On demand Pro- 


missory Note given for interest on mortgage deed , 
with interest on such interest. A promissory note 
payable on demand, given for interest due on a 
mortgage deed, with interest on such interest, 
cannot he enforced by suit, there being no considera- 
tion for the making of such a note. Rustamji 
Adesib Da var v. Ratanji Rustamji Wadi a 

7 Bom. O. C. 9 


Marriage — Valu - 


able Consideration . Marriage is a valuable and not 
merely a good consideration. Chintalapati 
Ciiinn a Simhadeiraj v. Zamindar op Vizianagram 

2 Mad. 128 

14. . — — Servant employ - 

ing particular broher on his master's behalf— -Void 
agreement. Where a mehta, without the know- 
ledge of his master, agreed with his master’s brokers 
to receive a percentage (called sucri) on the broker - 
age earned by such brokers in respect of transac- 
tions carried out through them by the mehta 's 
master, and no express consideration was alleged 
or proved by the mehta, the Court refused to imply, 
as a consideration, an agreement by the mehta 
to induce his master to carry on business through 
such brokers, and was of opinion that such an 
agreement would be inconsistent with the relation 
of master and servant. But where the same 
brokers agreed with the mehta not to charge him 
brokerage on such private transactions as he 
should fcarry on through them, and the mehta 
carried on private transactions through the brokers, 
it was held that the brokers were bound by that 
agreement, and could not maintain a claim for 
such brokerage. Vinayakrav Ganpatrav v. 
Ransordas Pranjivandas . 7 Bom. A. C. 90 


- Debt due— Con 


sideration for Power. J M executed in favour of 
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CONSIDERATION — conid. 

P an instrument (authorizing P to recover by suit F or 
otherwise from W and N a sum of 1122,500) which 
contained this clause : “ Prom whatever sum P 

may recover from W and N, he is to pay himself 
the sum of R8,640 which is due to himself, and also 
the expenses he may incur in making recovery, and 
he is to hand over the surplus to me.” Held , 
that the above instrument was made on a good 
'Consideration, and was irrevocable. Pestanji 
Mancharji Wadia v. Matchett 7 Bom A, C. 10 

• — [Mutuality of Obli- 

gation — Want of consideration. * An agreement 
whereby the defendant undertook to pay the plaint- 
iff and two other co-creditors of an insolvent a 
share in any sums which he might recover from 
the insolvent, in consideration of receiving a share 
in any sums which might be recovered by the other 
creditors, is not, though the plaintiff has passed 
no similar agreement in favour of the defendant, 
invalid for want of consideration or mutuality 
of obligation. Bhagtidas Bhagvandas v. Olive 

9 Bom. 418 

17. — • Mutual considera- 

tion — Agreement to 'pay rent for ever. Where 
there was a written agreement ‘between the first 
•defendant’s father and the Collector, in which the 
first defendant s father undertook to pay a certain 
rent for ever, but these general words were 
qualified by the words that he is to pay the rent 
44 as long as the village remains in his possession,” 
and the document did not contain any express 
agreement or undertaking on the part of the Col- 
lector : Held , that the enjoyment of the land by 
the first defendant’s father at a certain rent as 
long as he retained possession of it was ample 
consideration and motive for his agreement to 
pay the rent ; and that it was not necessary, 
in order to prevent the consideration and motive 
for his agreement from being wholly defeated, to 
imply on the part of the Collector an agreement 
that he should hold the land for ever at that rent 
and no more. Subupalayi A m m at, v . Appikutti 
Aiyangar .... 3 Mad. 108 

18. — — Hew contract im- 

posing fresh liability. The defendants entered 
into a contract with the plaintiff in writing, by 
which, in consideration of the trouble taken and 
large sums of money advanced by the plaintiff on 
behalf of the defendants, the defendants promised 
that they would, from generation to generation, 
pay to the plaintiff B 100 per annum out of a speci- : 

ned fund. Held, that the undertaking of the plaint- ] 

iff to forbear from enforcing the debt due to him ! 
prior to the contract was sufficient new consider a- 3 

tion to support the contract. Chetu Narayana ' 
Pillay V. Ayampeeumal Ambalom . 4 Mad. 44*7 

19. ~ ~ Contract to pay 

sum m event of Pleader winning a case. A suit is 

maintainable on a rookha for shukrana given e 
after the terms of a pleader’s remuneration have i 
been agreed upon, and when his services are al- ' < 
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ready engaged; there being no consideration for 
\ the contract. Fuller v. Bishoon Kooer 
, 3 N. W. 25 

, „ ; — 7 — ; — _ Debt due on decree 

l barred by limitation. A debt due on a decree is a 
sufficient consideration for the making of a 
promissory note, although execution of the decree 
be barred by limitation at the time the note is 
made. Mullins v. Beddy . 6 N. W. 150 

21. Moral Obligation — Advance 

of money to save Reputation of Family — Assign- 
ment of share in family estate. Where a Hindu 
parceiier voluntarily advanced money to his 
brother and co-parcener for the purpose of his 
defence against a charge of forgery, without any 
previous request, and merely to save the reputa- 
tion of the family, the obligation, being no more 
than a moral obligation, was held not to be a 
sufficient consideration to support an assign- 
ment to the former by the latter of his share 
in the undivided family estate. Vasudev Beat v. 
Venkatesh Sanbhav . . 10 Bom. 139 

22. — r— Moral Considera- 

tion — Promise to pay "at majority debt during in- 
fancy — Promise to pay barred debt. The general 
rule of law is that a consideration merely na oral is 
not valuable consideration such as would support a 
promise. But there are instances of enforceable 
promises which formerly were referred to the now 
exploded principle of previous moral obligation, 
and which are still held to be binding, although 
that principle has been rejected. Amongst those 
instances is a promise after full age to pay a debt 
contracted'during infancy, and a promise in renewal 
of a debt barred by the law of limitation. The 
efficacy of such promises is now based upon the 
principle that where the consideration was ori- 
ginally beneficial to the party promising, and he 
be protected from liability by some provision of 
the statute or common law meant for his advantage, 
he may renounce the benefit of that law, and if he 
promise to pay the debt, he is bound by the law 
to perform that promise. D executed a razinaina 
in favour of the plaintiff on 20th August 1868 
transferring certain lands to the latter. The plaint- 
iff, after giving the usual kabuliat to the Collector, 
was put in possession of the lands. On the 7th 
April 1869, T obtained a money decree against 
D, and on the 3rd July 1869 attached the lands as 
belonging to D. Held, that a , decree of 1862, 
which plaintiff held against D, though time barred 
in 1868, was^ being then still unsatisfied) a good 
consideration for Z) 9 s razinama in 1868 in plaint- 
iff’s favour. « Tillackchand Hindumal v. 
JlTAMAL SUDARAM . . .10 BoHL 206 

SreenateTBaneejee v. Dooega Doss Nundy 

9 W. R. 216 

23. : Suit on blind! — Indorsement 

of hundi. A hundi was drawn out of Bombay 
upon a person *in Bombay, indorsed and delivered 
out of Bombay to one who out of Bombay 
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indorsed and sent it to the plaintiff in Bombay, 
who received it, got it accepted, and presented 
it for payment to the drawee, by whom in Bombay 
it was dishonoured. The plaintiff who was the 
agent and banker of an Ajmir constituent, on its 
acceptance by the drawee, credited the Ajmir 
constituent with the amount as of the date 
when the hundi would become payable. In a suit 
against the first indorser : Held, that, as between 
the Ajmir constituent and the first indorser (the 
defendant), the giving by the Ajmir constituent 
to the defendant of another hundi, which was never 
presented in Bombay for acceptance or payment, 
was a consideration for the indorsement by the 
defendant to the Ajmir constituent of the hundi 
sent by the latter to the plaintiff and sued on by 
him. SUGANCHAND ShIVDAS v. Mulchand 
Joharimal ... 12 Bom. 113 


Affirmed on appeal in Mulchand Joharmal v. 
Suganchaxd Shivdas . I. L. R. 1 Bom. 23 


granted under a pottah, the Judge, finding that no 
consideration had been given by the plaintiff, pro- 
nounced the contract a nudum 'pactum on which nO' 
action wuuld lie. Held , that, as defendant had ad- 
mitted the grant of the pottah, and contended that 
the whole of the lands had been made over to 
plaintiff’s possession no question of consideration 
could arise. Boop Narain Singh v. Chatooree 
Singh .... 12 W. R. 283 

27. Contract to grow 

Indigo-Extinguishment of original debt \ which was 
the consideration . Where a raiyat, in considera- 
tion of an advance of money/ has stipulated to 
grow indigo for a certain number of years, the 
contract is not void as being without consideration 
because, during the period it had to run, the debt 
due from the raiyat is extinguished by the delivery 
of indigo leaves. The contract is one entire con- 
tract upon one entire consideration, and a contract 
which was at its commencement based upon a 
valid consideration cannot become void for want 
of consideration by any change whatever in the 
situation of the parties. Ledlie v. Gopal Mundul 

17 W. R. 91 


28. - Appointment of 

Agent — Remedy in case of revocation of authority 
— Suit for specific performance. Ihe defendant, by 
an agreement in the nature of a letter of attorney, 
constituted the plaintiff and his descendants the 
hereditary agents of the defendant, gave him 
authority to collect the rents of his share in an 
inam village, and promised to pay him an annua! 
salary out of the rents. Held , that, as between the 
parties and during their lifetime, the appointment 
w r as valid and binding, whether or not any valuable 
consideration passed ; the mere acceptance of the 
office by the plaintiff being a sufficient considera- 
tion for the appointment. If the defendant had 
revoked the agency.| ; improperly, the remedy lay, 
under ordinary circumstances, in a suit by the 
plaintiff for damages for breach of contract. 
Where, however, the plaintiff chose to sue for 
specific performance and demanded arrears of 
salary : Held , that, without a valuable considera- 
tion for the defendant’s promise, the agreement 
passed by him to the plaintiff w^ould be nudum 
pactum , andj-.the plaintiff would not be entitled to 
recover, except for w-ork and services actually 
rendered. Vishnucharya v. Ramchandra 

I. Ii. R. 5 Bom. 253 


29. — — Promise to re- 

frain from suing — Suit found to be barred. Where, 
by reason of a promise, the promisee refrains from 
bringing a suit which, but for the promise, he might 
have brougnt, ihere is good consideration for the 
promise, but, if at the time of the promise no 
remedy remained to the promisee by reason of 
limitation, there is no valid consideration, and 
the promise cannot be enforced at law. Peter v. 
Vardon . . . 23 W. R. 62 

30. Want of con- 

sideration — Decree , adjustment of, out of Count— 


24. — — — — Contract to give 

Lease— Proof of consideration . In a suit for a 
declaration of right to, and to obtain possession of 
a raiyati jote by virtue of an amaldari pottah 
granted to plaintiff by defendant, where the terms 
of the pottah w r ere substantially that the plaintiff 
was to have a raiyati jote at a certain jumma, and 
that, on there being a measurement and re-assess- 
ment, the plaintiff was to be liable to pay higher 
(i.e., pergunnah) rates, there being no mention of 
consideration or any reference to a right of occu- 
pancy : Held , that plaintiff could not urge that 
the written contract conveyed to him a right of 
permanent possession for due consideration, nor 
could defendant be legally called upon to prove 
payment of consideration. Bunco Chander 
Ceuceeebutty v. Nuzmoodeen Ahmed 

11 W. R.156 

25. — — Contract to pay 

Maintenance. Plaintiff was brought from his native 
place by defendant’s adoptive father, D, who had 
no one to inherit his property, except his daughter’s 
daughter, with a view to give her to plaintiff in 
marriage, and confer on him all he possessed. 
After marriage D’s grand- daughter died ; but 
owing to defendant’s being adopted, plaintiff w^as 
deprived of all the cherished hopes of his wife’s 
future inheritance. Accordingly the adoptive 
mother and defendant executed a moshairah-patra 
in plaintiff’s favour, promising him, in considera- 
tion of the above facts, a monthly allowance for 
maintenance. The present suit was to recover a 
balance due of this allowance. Held , that, whether 
the English law was applied, or the principles of 
justice, equity, and good conscience, the deed dis- 
closed a good and sufficient consideration for the 
promise to pay, and defendant w r as bound to pay 
the stipulated allowance. Shib Nundun Roy 
v. Sree Narain Roy . .11 W. R. 415 

26. — * — — — - Suit for land 

under pottah— Question of consideration. In a 
suit to recover certain land alleged to have been 
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Civil Procedure Code {XIV of 18S2) s. 258— 
Contract. The plaintiff held a decree against the 
defendant, and in execution of it attached the de- 
fendant’s property. A compromise was then made 
by which the defendant executed to the plaintiff 
the bond sued upon, in satisfaction of the judg- 
ment debt. The compromise, however, was not 
certified to the Court. Held, that the bond was 
without consideration. The adjustment of the 
decree, not having been certified to the Court, was 
not binding on the plaintiff, and, therefore, con- 
stituted no valid consideration. Pandurang 
Ramchandra v. ' Narayan I. L. R. 8 Bom. 300 

31. Uncertified Ad- 

justment of Decree — Civil Procedure Code, ss. 244 
(c), 258— Contract Act, IX of 1872, ss. 2, 10, 23, 28. 
'The consideration for a mortgage consisted partly 
of the amount of two decrees held by the mortgagee 
against the mortgagor. The mortgagee having 
sued to enforce the mortgage, the mortgagor plead- 
ed failure of consideration as a bar to the enforce- 
ment of the mortgage. This plea was based on the 
allegation that the mortgagee had not certified 
the adjustment of the decrees as provided by s. 
258 of the Civil Procedure Code, and they were 
•still in force under the terms of that section. Per 
Duthoit, J., that the failure of the mortgagee to 
certify the adjustment of the decrees did not con- 
stitute a failure of consideration, because he did 
not covenant to certify such adjustment, and it was 
not in fact necessary for him to do so; because 
he could not seek execution of the decrees on the 
ground that, though unsatisfied, they were still 
in force under s. 258 of the Civil Procedure Code, 
without becoming liable to penalties ; and because, 
if the mortgagor considered the entering up of the 
adjustment of the decrees to be imperative, he had 
his remedy by application to the Court in the 
terms of s. 258. Per Mahmood, J., that the ad- 
justment of a decree out of Court, if never certified 
to the Court, is under s. 258 ineffectual only so far 
as the execution of the decree is concerned ; that 
there is nothing in the Contract Act to make such 
an adjustment invalid as the consideration for an 
agreement ; that an agreement founded on such 
consideration may be enforced without defeating 
the objects of s. 258 ; and that consequently there 
was, in respect of the amount of the decrees, valid 
consideration for the mortgage. Gunamani Dasi 
v. Pran Kishori Dasi, 5 B. L. R. 223 ; Meer Maho- 
med Kazem Jowharry v. Khetoo Bibee, 20 W. R. 
150 ; Gani Khan v. Koonjoo Behary Sein, 3 
C. L. R. 414 ; Davlata v. Ganesh Shashtri, I. L. R. 
.4 Bom. 295 ; Shadi v. Ganga Sahai, I. L. R. 3 All . 
53 S, and Sita Ram v. Mahipal, I. L. R. 3 All . 533, 
followed. Patanlcar v. Devji, I. L. R. 6 Bom . 
146, and Pundurang Ramchandra Chowghule v. 
Narayan, I. L. R. 8 Bom. 300, dissented from. 

, Ramghulam V. Janki Rai . I. L. R. 7 All. 124 

32. — Inadequacy of considera- 

tion — Suit to set aside deed. Party seeking to 
set aside a transaction on the ground of inadequacy 
of consideration must show such inadequacy as 
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will involve the conclusion that he either did not 
understand what he was about, or was the victim 
of some imposition. Administrator General 
of Bengal v. Juggeswar Roy 

I. Xi. R. 3 Calc. 192 ; 1 C. L. R. 107 

33, — Evidence of mala 

fides. Inadequacy of consideration is not conclu- 
sive proof of mala fides. Komgla Persad Narain 
Singh v. Nokh Lall Sahoo . . 6 W. B. 30 

34, — — - — Mortgage — Suit 

upon mortgage against mortgagor and subsequent 
transferee— Failure of plaintiff to prove as against 
transferee that the consideration entered in the bond 
was correct — Such failure considered in favour of 
the mortgagor , though evidence was not tendered by 
him on the point — Contract Act {IX of 1872), 
s. 74 — Penalty — Compound interest j in lieu of 
simple — Act WI of 1899, s*4. In a suit for sale 
on a mortgage, a subsequent transferee of a 
portion of the mortgaged property, who was made a 
defendant, put the plaintiff to proof of his 
mortgage, and he failed to establish that the actual 
consideration for the mortgage was any more than 
about two -thirds of the consideration entered In 
the bond. The mortgagor himself had offered no 
evidence to rehut the inference, derivable from 
his own previous statements and conduct, that he 
had received the full consideration stated in the 
bond. Held, that the mortgagor was nevertheless 
entitled to the benefit of the finding of the Court 
in favour of the other defendant. Malcund v. 
Bahori Lai, 1. L. R. 3 All. 824, referred to. 
Held, also, following the ruling in Ganga Dayal v. 
Bachchu Lai , Weekly Notes {1902) 178, that a 
stipulation for the payment of compound interest 
at the same rate as was payable "upon the principal 
is not a stipulation by way of penalty within the 
meaning of the Explanation to s. 74 of the Indian 
Contract Act, 1872. Janki Das v. Ahmad Husain 
Khan (1902) . . I. L. R. 25 All. 159 

35, — — Hypothecation 

Bond — Lease of even date to husband of mortgagee — 
Provision in both instruments that interest under 
bond should be paid by lessee out of rent — Liability 
of mortgagor. First defendant and his brother 
(since deceased) executed an instrument of hy- 
pothecation to A, the wife of seventh defendant, 
on consideration that A should pay a creditor of 
the executants a sum which was due by them to 
him. The document provided that interest should 
be paid to A in the following manner. She was to 
be paid by her husband the rent payable by her 
husband to the executants under a lease recited 
as having been granted to the husband that day. 
The principal sum was to be repayable within 17 
years. The lease was for a term of 28 years, and 
it, in its turn, referred to the instrument of hy- 
pothecation, and provided that the rent payable 
under it should be p4id by the seventh defendant 
to A (his wife), and that after the debt to A under 
the hypothecation bond had been cleared, the rent 

, should be paid to the lessors (the executants of the 
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hypothecation bond, namely, first defendant and 
his deceased ^ brother). On a shit being brought 
by the transferees of A’s interest in the hypothe- 
cation bond : Held, that the first defendant and 
the sons of the deceased Brother were not liable to 
the claim. The simultaneous execution of the 
hypothecation and the lease, the facts that the 
term of the latter covered the whole period fixed 
nr the hypothecation bond for repayment of the 
principal, the relationship -between the hypothe- 
cation creditor and the lessee (which pointed to 
theh interests being practically identical), and the 
specific reference in each instrument to the ap- 
propriation of the rent to the interest, showed that 
the transaction between the parties was of a 
tripartite character, intended to relieve the obligors 
from any responsibility in respect of interest, and 
to entitle the obligee to look for liquidation of 
interest solely to the source?" pointed out. 
Chennapatnam Gopal Row , 9 . Tadakamalla 
Narasimha Row (1904) . I, L. R. 27 Mad. 86 

86, — : Absence of — 

Where deed purports to convey some title and is 
not intended to he a sham , and is known to the grantee 
and partially acted upon , absence of consideration 
does not prevent passing of title. A deed, executed 
for no consideration but which purported to 
convey title and which was not intended by both 
the parties to be mere sham, will, if it is known to 
the grantee and partially acted upon and if the 
grantor knew the nature of the transaction, oper- 
ate to convey the title which it purports to convey 
and not merely what the grantor intended to con- 
vey. _ Yaramati Krislinayya v. Chundru Papayya „ 
I. L. It. 20 Mad. 326 , distinguished. Ranqa 
Ayyar y. Srinivasa Iyengar , I. L. E. 21 Mad, 56 
referred to. Eamalinga Mudali v. Ayyadorai 
Nainar L L.E.28 Mad. 124, distinguished. Cecil 
v. Butcher, 37 E. E. 744, 749, referred to. When 
relief wifi be given in the case of voluntary con- 
veyances considered. Amirthathammal v. Peri 4 - 
SAMI Pillai (1909) . I. L. R. 82 Mad. 825 

C esIS EE -- op WEST “toiast 

See Lien : . . X L, R. 2 Calc. 08 

CONSIGNOR AND CONSIGNEE. 

, See Contract — Con struction of CON- 
TRACTS. 

See him . ’LL. R. 18 Calc. 573 

See Railways Act (IX of 1890), s. 72. 

I. L. R. 30 Calc. 257 
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„ : — Goods consigned to Agent 

.or sale on commission — H midis drawn against 
goods and paid by agent— Railway receipts sent to 
agent— Equitable assignment of goods by consignor 
T. Goods attached by judgment-creditor of con - 
6 l . gn }y W One P at Viramgam con- 
signee certain bags 01 seed to 7 H 6s Go. at Bom- 
pav tor sale On cntYitliisisiAri onrl * , 
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Co. accepted and paid on receiving the railway 
receipts by post. The goods were to be sold on 
arrival on P’s account, and the proceeds credited 
to him as against the advances made by the 
payment of the hundis. On the arrival of the 
goods at Bombay, they were attached by B S da 
Co., who had obtained decrees against P. Held, 
that V H & Co. were entitled to the goods. They 
had made specific advances against the goods. B 
S & Co., as attaching creditors, occupied the same 
position as P himself, and had no better claim to 
the goods than he had, and if he had attempted to 
prevent the goods reaching the hands of V H & 
Co., who at his request had made specific ad- 
vances against them, he would have been restrained 
by injunction. Velji Hirji v. Bharmal Shrepal 

I. L. R. 21 Bom. 287 

2 . ... Duty of Consignee as to 

clearing goods on arrival. There is no duty 
cast upon the consignee of goods arriving by a 
vessel to remove them on the first day of “the 
arrival of the vessel, in the absence of an express 
contract. Sassoon v. Harry Dass Bhttkut 

1 C. W, N. 4 A 

CONSOLIDATION OE APPEALS. 

See Practice— Civil Cases— Test Case. 

I. L. R. 29 Calc. 140 

CONSOLIDATION OP CLAIMS. 

See Practice — Civil Cases — Admiralty 
Courts . I. L. R. 22 Gale. 511 
3 C. W. N. 67 

CONSOLIDATION OP REFERENCES. 

See Land Acquisition Act. 

I. L. R. 83 Bom. 483- 

CONSOLXDATION OP SHITS. 

!• - — 7 ; Consolidation of suits on 

application of plaintiffs. Consolidation of 
suits on application of plaintiffs allowed. Peacock 
v. Byjnath . . I. L. R. 10 Calc. 58 

. ~T, - Appeal. Two suits having been 

instituted by a purchaser of two different portions 
or the same tenure for enhancement of the rent of 
the respective portions, the first Court treated them 
as it they constituted one suit, and gave one deci- 
sion m both. Held , that in doing so the Court act- 
ed sensibly and reasonably, and that there could 
be no objection to one appeal being filed from what 
was substantially one decree. Enayetoollah v. 
Radha Churn Roy . . 15 W. R. 895 

, , ’ . 7 " r — — - — - - Irregularity in 

bringing Appeals. Where there were two suits sepa- 
rately instituted in the Collector’s Court for par ti- 
tion of two mouzahs, and defendants appeared in 
both cases, but preferred only one appeal relating 
to both mouzahs instead of appealing separately ; 
Held, that the Collector’s decision as to one 
mouzah, of which no notice was taken by the Judge*, 
must virtually be deemed as unappealed. Alup 
Rai v. Sheo Dyal . , .2 Agra 142'. 
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CONSOLIDATION OP SUITS — ccmld. 

4. Application for leave to ap- 

peal to Privy Council. Qucere : Whether the 
Court has power to consolidate two suits on an 
application for leave to appeal to the Privy Council. 
Ajnas Kooer v. Lateefa . 18 W. R. 21 

5, Power of Court to consoli- 

date without consent of parties. When seve- 
ral cases are before a Court and the subject of suit 
and the defendants vary with each case, the Court 
has no authority to order them to be tried as one 
case against the will of the parties ; and without the 
consent of all the parties no such consolidation can 
be effected by the Court as to make the evidence 
given by any party in one ease evidence in all the 
case. Sooeendeo Peeshad Dobey v. Nundun 
Misser , . . . .21 W. R. 198 

CONSPIRACY. 

See Abetment . I. L. R. 24= Mad. 523 
21 W. R. Cr. 35 
4 C. W. N. 528 

See Jurisdiction — Causes of Juris- 
diction — Cause of Action — False 
Evidence . I. L. R. 25 Bom. 230 

requisites of— 

See Explosive Substances Act. 

13C. W. N. 861 

1. Evidence — Relevant fact — Evi- 

dence Act (I of 1 872), s. 10 — Conspiracy, evidence 
of — Statements by an alleged conspirator to a third 
party, relevancy of. Statements made by an alleged 
conspirator to a third party, suggesting that there 
had been a conspiracy between the plaintiff and 
others in connection with the forgery of an alleged 
will, are not relevant when such statements are 
used to prove (a) the existence of a conspiracy as 
to which there is no issue, or (b) that the plaintiff 
was a party to it. Kadambini Dassi v. Kum^tdini 
Dassi (1903) 

I. L. R. 30 Gale. 983 ; s.e, 7 C. W. N.'8Q8 

2. Evidence of abetment — Abet- 

ment of conspiracy, what amounis to evidence of — 

Attempt to murder — Mischief by fire — Indian Evi- 
dence Act (I of 1872), s.. 10 — Penal Code ( Act XLV 
of 1860), ss. 107, 108, 109 , 117, 307 and 4S6. 

Conspiracy consists in a combination and agreement 
by persons to do some illegal act or to effect a legal 
purpose by illegal means ; and the conspiracy is 
complete if two or more than two should agree to 
do an illegal thing. When it is shown that there 
is reasonable ground to believe that two or more 
persons have conspired together to commit an 
offence, anything said, done or written by any one 
of such persons in reference to their common in- 
tention, may be proved both for the purpose of 
proving the existence of the conspiracy as also for 
showing that any such person was a party to it. 
Conspiracy is not a substantive offence in India, 
but is incorporated in the law of abetment of off- 
ences. In order to constitute the offence of abet- 
ment by conspiracy, there must be a combining 
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together of two or more persons in the conspiracy, 
and an act or illegal omission must take place in 
pursuance of that conspiracy and in order to the 
doing of that thing. It is not necessary that the 
act abetted should be committed, or that the effect 
requisite to constitute the offence should be caused. 
Nor is it necessary that the abettor should concert 
the offence with the person who commits it. It is 
sufficient, if he engages in the conspiracy in pursu- 
ance of which the offence is committed. Kabul 
Munda v. King-Empeeoe (1901) 

I. L. K. 28 Calc. 797 

3. Evidence Act (I 

of 1872), s. 10 — Proof requisite for charge of con- 
spiracy. A conspiracy within the terms of s. 10 of 
the Evidence Act contemplates more than the joint 
action of two or more persons to commit an offence. 
Nogendrabala Debee v. Empress 

: 4 C. W. N. 528 

4. — Auction-sale — 

Fraud — Combination among bidders not to hid 
against, each other — Cause of action — Fraud, alle- 
gations of, to be specifically beaded. A combina- 
tion among bidders at an auction not tp bid against 
each other, even if the combination amounts to a 
“ knock-out/ 2 * * 5 does not give rise to an action at 
the suit of the vendor. Ambica Prosad Singh v. 
E. II. Whitwell, 6 C . L. J. Ill ; Fuller v. Abrahams, 
3 Brod. & B. 116 / Levi v. Levi, 6 Car . & P. 239 , 
dissented from. Doolubdass v. Eamlall, 15 Jur. 
257, referred to. Allegations of fraud must be 
specifically pleaded : general allegations, however 
strong, are insufficient to amount to an averment 
of fraud of which any Court ought to take notice. 
Wallingford v. Mutual Society, L. R. 5 A. G. 685 , 
and Ganga Narain Gupta v. Tiluckram Chowdhry, I. 
L. B. 15 Calc. 533, followed. J yoti Prokash 
Nandi v. Jhowmull Johurey (1908) 

I. L. R. 86 Calc. 134 


Mortgage — Mortgage for 

a term of years — Profits to go in liquidation of 
debt — Redemption suit before the expiry of the 
period fixed. By a deed bearing date the 4th July 
1903, it was provided that in consideration of 
R725 advanced to the plaintiff (an agricul- 
turist), the defendant was to take possession of 
certain lands belonging to the plaintiff for 199 


CONSTRUCTION. 

See Power-of-Attorney. 

13 C. W.JN. 1190 

See Transfer of Property Act, s. 90. 

13 0. W. N. 138 

See Will . I. L. R. 30 All. 455 
ejusclero. generis. 

See Bengal Tenancy Act, s. 26. 

■ 13 C. W. N. 12 

of grant. 

See Life Estate . 13 C. W. N. 6X1 

CONSTRUCTION OF DEED.,. - 



DIGEST 03? CASES. 


COHSTRUCTIOH OF DEED — condd. 

years and to apply its profits in liquidation of 
the debt. The deed was headed “ Lease in 
respect of Valatdan.” Before the expiration of 
the period the plaintiff brought a suit for re- 
demption of the mortgage and for possession of 
the lands alleging that the transaction evidenced 
by the deed was a mortgage. Held, that the trans- 
action was a mortgage. Taharam v. Bamchand, 
I. L. B. 26 Bom . 252, followed. Mahmad v. Bagas 
Amanji (1908) . . I. L. R. 32 Bom. 569 

cohstructioh of document. 

See Agra Tenancy Act (II op 1901), ss. 
56, 57 (a) and (c), and 80. 

I. D. R. 28 All. 610 

See Document. 

See Hindu Law » I. L. B. 81 AIL 389 
See Mahomedan Law. 

I. L. R. 28 All. 342 
£ee Mortgage * I. L. B. 28 All. 157 
*225,622, 724 
See Oudh Sub-Settlement Act, XXVI 
op 1866 . I. L. B. 81 All. 394 

See Pre-emption * I. L. B. 28 All. 60, 
168, 454, 456, 618 
I. L. B. 81 All. 533, 539 
See Stamp Act (II op 1899), Sch. I, Art. 

b - . I. L. B. 28 AH. 436 

See Succession Act. X op 1865, s. 84. 

I. L. B. 31 All. 239 
See Transfer op Property Act, (IV op 
1882), ss. 10, 86, 88 and 110 (g). 

X. L. K. 28 All. 223, 400 
See Transfer op Property Act (IV op 
1882), s. 68 (c). I. L. B. 30 All. 162 

See Wajib-ul-arz X. L. B. 28 All. 488 
X. L. B. 30 AIL 235 
See Will * I. L. B. 30 AIL 455 

I. L. R. 31 All. 58 

. b ■ Documents executed 

in the M of ussil— Contracts of the People of India- 
Liberal construction— Regard to he had to all the cir - 
cumstances of a transaction — Intention to make land 
security for payment of debt— Charge— Transfer 
of Property Act {IV of 1882), s. 100 . Documents 
executed in the mofussii come within the statement 
of the Privy Council in Hunoomanpersaud Panday 
v. Mussumat Bdbooee Munraj Koonweree, 6 Moo . 

I. A. 411, that “ deeds and contracts of the people 
of India ought to be liberally construed. The 
form of expression, the literal sense, is not to be 
80 R^dh as the real meaning of the parties, 
which the transaction discloses.” Where, having 
regard to all the circumstances of a transaction, 
there remains no doubt that the documents are 
sufficient and do show an intention to make the 
land security for the payment of the debt mention- 
edtherein, the documents create a chaise. Janar- 
dan A Anant (1908) . X. Xi. B. 32 Bom. 388 


CONSTRUCTION OF 
cdncld. 


DOCUMENT- 


Hindu Xjaw Texts — Conflict, 

between Mitahshara and Yyavahara M ayulcha— 
Buie as to harmonising the difference. It is a well- 


” W OfK-O. AIMS a WDJ.1- 

established rule of the Bombay High Court that 
where the Mitakshara is silent or obscure, the Court 
must, generally speaking, invoke the aid of the 
Yyavahara Mayukha to interpret it, and harmonise 
both the works, so far as that is reasonably 
possible. Bhagwan v. Warubai (1908) 

I. Xi. B. 32 Bom, 300 
— — ■ — 1 — Hindu Law texts- 


Disqualified Heir— Widow of the disqualified^heZ- 
Exclusion from inheritance. The wife or widow of a 
disqualified Hindu does not become incapable of 
inheriting property merely by reason of her hus- 
band s disqualification, whether she claims as 
heir to a deceased person through her husband 
or otherwise, if she is herself free from any of the 
defects, which exclude a person from inhefitance 
under Hindu Law. It is a canon of interpretation 
in Hindu Law that a special text forming an ex- 
ception to a general text should be construed 
strictly and applied only to the cases fading clearly 
within it. P er Curiam — According to a well- 
known rule of interpretation in Hindu Law, when 
there is a collocation of two texts, dealing with the 
same subject, and in the first of them two words 
or expressions occur, of which only one is repeated 
in the second text, the other word or expression 
must be excluded as not applying to cases falling 
within that second text. Gangu v. Chandra- 
rhagarai (1907) . X. L. B. 32 Bom. 275 

4. Will — (( Persona designata .” By 

the terms of a will the testator gave all his 
property to his wife for her life, and then 
declared that after her death Lalta Prasad, 
his adopted son, should be owner of the pro- 
perty. The testator’s wife pre- deceased him. 
Held, that after the death of the testator Lalta 
Prasad took as a persona designata, whether in 
fact his adoption was valid or not. Nidhomoni 
Debya v. Saroda Per shad Moolcerjee, L. R. 8 I. A. 
253, followed. Lalta Prasad v . Salig Ram 
( 1908 ) .... X. Ii. B. 31 All. 5 

CONSTRUCTION OF STATUTES. 

See Land Acquisition Act. 

X. Xj. R. 30 Bom. 275 
See Limitation Act, 1877, 

I. Xj. R. 31 Bom. 162 
See Statutes, Construction op. 

ambits 

strumg an expression of doubtful import occurring 
m a. statute, the Court may well have regard to 
considerations outside the language of the Act. 
Emperor v . Atmaram (1907) 

X. It. R. 31 Bom. 480 

n?' ~ ~ — : — City of Bombay 

Municipal Act (Bom. Act 111 of 1888), $. 354 . The 
primary object of s. 354 of the City of 
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CONSTRUCTION OR STATUTES— ctmcM. | CONSULAR, COURT- 


Bombay Municipal Act (Bom. Act III of 1888) 
is the safety of the public, to secure which the 
Commissioner must of necessity be given very 
wide powers. But it does not follow that those 
powers can be exercised arbitrarily and without 
due consideration to the provisions of the section 
and the right of individuals. Lalbhai v. Muni- 
cipal Commissioner of Bombay (1908) 

I. L. R. 33 Bom. 334 

CONSTRUCTION OP TEXTS. 

— Hindu Law — Marriage 

— A sura form — Brahma form* It is a principle 
enunciated by Vijnaneshvara that where all smritis 
are of equal importance and where there is a- 
conflict between two or more writers, the Court 
is ^free to choose any it likes. Chtjnxlal v. 
Surajram (1909) . I. L. R. 33 Bom. 433 

CONSTRUCTION OP WILL. 

See Will . I. L. R. 30 Bom. 477, 493 

See Will, validity of. 

I. L. R. 36 Calc. 148 

CONSTRUCTIVE NOTICE. 

See Notice. 

See Mortgagor and Mortgagee. 

I. L. R. 33 Bom. 1 

See Vendor and Purchaser. 

I. L. R. 31 Bom. 566 

CONSTRUCTIVE POSSESSION. 

See Partition . I. L. R. 35 Calc. 961 
See Possession. . .12 C. W. N. 273 

•CONSTRUCTIVE TRUST. 

See Estoppel . 10 C. W. N, 747 

CONSULAR COURT. 

i_ at Muscat. 

See High Court, jurisdiction of — 
Bombay — Criminal 

I. L. R. 24 Bom. 471 

at Uganda. 

See Jurisdiction of Criminal Court 
— General Jurisdiction. 

I. L. R. 22 Bom. 54 

at Zanzibar. 

See High Court, jurisdiction of — 
Bombay — Civil. 

I. L. E. 20 Bom. 480 

See Jurisdiction of Criminal Court — 
General Jurisdiction. 

I. L. R. 19 Bom. 741 

Registration of British subjects 

at Zanzibar — Stat. 6 & 7 Vic., c. 94 — Order in 
Council of 9th August 1866 , arts. 1 , 6, 25, 30, 32, 
35 — Stat. 39 <£ 40 Vic., c. 46 — Attachment, effect 
•of. The jurisdiction of the British Consul at 


Zanzibar to hear and determine suits of a civil 
nature between British subjects depends upon 
whether the causes of action in such suits have 
arisen within the dominions of the Sultan of Zan- 
zibar, and not upon the question whether parties 
to such suits are resident -within those dominions. 
Under the treaty made in 1839 between Her Maj- 
esty the Queen and the Sultan of Muscat, British 
subjects are liable to be sued in the British Con- 
sular Courts at Zanzibar by Americans as being 
subjects of another Christian nation ; and by 
convention with the Rao of Cutch, made with the 
acquiescence of the Sultan of Zanzibar, natives 
of Cutch, having been subjected to the British Con- 
sular Court in the same manner as if they were 
British subjects, may be sued by Americans and 
others in that Court. When the British Consul at 
Zanzibar has permitted persons, who have not 
been registered as under British protection, to 
bring and continue suits in his Court, that cir- 
cumstance must be accepted as a sufficient indica- 
tion that they have excused to his satisfaction 
their neglect to register under Art. 30 of the Order 
in Council of 9th August 1866. Qucere ; Whether 
Stat. 39 & 40 Vic., c. 46, deals with the Order in 
Council of the 9th August I860, except so far as 
that order relates to the slave trade. Wagji 
Korji v. Tharia Topan . I. L. R. 3 Bom. 58 

CONTEMPORANEOUS DEED. 

See Mortgage . 11 C. W. N. 400 

CONTEMPT OP AUTHORITY OP 
PUBLIC SERVANT. 

See Complainant . ,1. L. R. 2 Bom. @53 

Penal Code, s. 185—. Bidding at 

auction without intending to purchase. A person 
is guilty of contempt under s. 185, Penal Code, 
who bids for the lease of a ferry sold at public auc- 
tion by a Magistrate without intending to perform 
the obligation under which he lays himself by such 
bidding. Queen v. Reazoodeen 

3 W. R. Cr. 33 

CONTEMPT OP COURT. 

I : . Col. 

1. Contempts generally . . . 2323 

2. Penal Code, s, 174 . . 2327 

3. Penal Code, s. 175 . . . 2333 

4. Penal Code, s. 228 . . . 2334 

5. Procedure ..... 2335 

6. Effect of Contempt . . . 2337 

See Advocate . # I. L. R. 29 All. ©5 

See Civil Procedure Code, 1882, 

I. L. R. 27 All. 380 

See Criminal Procedure Code, 1882, 
s. 476 (1872, s. 471). 

See Criminal Procedure Code, 1882, 
s. 487 (1872, s. 473). 
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CONTEMPT OP COURT — contd. 


See Injunction — Disobedience of Ob- 
deb fob Injunction. 

X. L. R. 6 Calc. 445 
I. 1. R. 28 All. 465 

See Letters Patent, High Court, cl. 

16 .1. Ij. R. 25 Gale. 236 

See Munsif, jurisdiction of. 

I. D. R. 15 Mad. 131 
See Receiver . X. L. R. 22 Cale. 648 
I. L. R. 28 Calc. 790 


CONTEMPT OP COURT — contd. 


1. CONTEMPTS GENERALLY — contd. 


punished by the Court below as a contempt with 
a fine, it was no ground for dismissing tne suit. 
Chuttoonath Singh v. Sooboon Singh 

Marsh. 21 : 1 Hay 56 

® Tum ing out the Sheriff’s 

omeevs— Officers m possession by order of Court. 
Land belonging to N B had been seized by the 
Sheriff under a writ of fieri facias , which expressly 
directed him to take that particular land ; while in 
possession, his officers were turned out by A, who 
I knew that they were in possession by order of the 
High Court. A h&d purchased the right, title, and 
interest of N B in the land at a sale held in the 
Court of the Zilla Judge of the 24-Pergunnahs, in 
execution of a decree of that Court against N B. 
A was put in possession by an officer of "that Court. 
Held, that the turning out of the Sheriff’s officers 
was a contempt of the High Court. Bhuggo- 
butty Dassee v. Nobin Chunder Bose 

2. Ind. Jur. K. S. 99 

7 — — ... Refusal of witness to sign 

aepositio n — Criminal Procedure Code , 1861 , s. 
ioJ. The defendant was convicted of contempt of 
Court under s. 183 of the Code of Criminal Pro- 
cedure for having refused to sign a deposition given 
by mm as a witness in the course of a revenue 
inquiry. The High Court set aside the conviction. 
Anonymous . . . 8 Mad. Ap. 14 

8. — — — - Officer of Court accepting 
Dribes -— offering bribes to officers — Power 
o/ High Court. The High Court, as a Court of 
Record, has the power of summarily punishing for 
contempt. Any officer of the High Court who 
asks for or accepts a present from any person in 
whose favour judgment is pronounced by the Court,, 
is guilty of a gross breach of duty and a contempt 
of Court. So also any person who offers or gives 
such present is guilty of a contempt of Court. In 
re Abdool . . . 8 W. R. Or. 32 

— y— ~ Refusal to pay money under 
order of Civil Court — Imprisonment — Jurisdic- 
tion of High Court — Civil Procedure Code , 1877,. 
ss. 341, 342. The decree in an administration suit 
directed A, a party to the suit, to pay over a sum 
of money, which she admitted was in her hands, to 
her own attorney in the suit, to be applied by him 
as directed by the decree. A refused to pay over 
the money, and she was imprisoned for disobedience 
to the Court’s order. After she had been in prison 
for six months, she applied to the Judge of the 
Court below, under s. 341 of the Civil Procedure 
Code, to be discharged. This order was refused. 
Held, on appeal, that the proceeding under which 
A had been imprisoned was not in execution of a 
decree, but that she was imprisoned under process 
of contempt, and that the provisions of ss, 341 and 
342 did not apply to the case. Per White, J . — 

jurisdiction of the High Court to imprison 
tor contempt is a jurisdiction that it has inherited 
from the old Supreme Court, and was conferred 
upon that Court by the Charters of the Crown,. 


1. CONTEMPTS GENERALLY. 


Sending officer to Judge to 
a sk for explanation of language used on 
the Bench. A barrister, offended by the use of a 
strong expression on the part of a Judge while sit- 
ting in Court, sent an officer to the Judge’s 
private residence upon a pacific errand to ask for 
an explanation. Held, by nine Judges out of 
eleven, that the party sending the message and 
the party conveying it were guilty of contempt 
of Court. In the matter of Piffard . 1 Hyde 79 

2. Communication with Judge. 

It is contrary to the practice of all Courts of Jus- 
tice, unfair to an adversary, and a contempt of 
Court, for a suitor, under any pretext whatever, 
to communicate with a Judge, except by public 
proceedings in open Court, respecting the merits 
of any case in which he is interested, and which is 
either pending in the Court of such Judge or likely 
to come before him. Tayler v. Asmedh Koon- 
WAR • . . . 4 ¥. R, 86 

— Resistance of process of 

Civil Court —Jurisdiction of Criminal Court*— 
Penal Code, ,s. 186. The resistance of process of a 
Civil Court is punishable, under the Code of Crimi- 
nal Procedure, by a Court of criminal jurisdic- 
tion. Queen v. Bhagai Dafadar. 

2 B. L. R. P. B. 21 : 10 W. R. Cr. 43 


In re Chunder 
ruled 

4.. 


Kant Chuckerbutty, over- 

9 W. R. Cr 63 

- Criminal Proce- 

dure Code ( Act XXV of 1861), ss. 163 and 168- 
Jurisdiction of Small Cause Court. A Judge of a 
Small Cause Court in the mofussil found a judg- 
ment-debtor guilty of resisting an officer of the 
Court m attaching property in satisfaction of a 
decree, and fined him. Held, that the Jud^e 
acted without jurisdiction. He ought to have 
sent the judgment-debtor before the Magistrate. 
In the matter of Mani Chandra Dass 

2 B. L. R. A. C. 188 
11 W. R. 62 

7 — 5? arfying ofr ero P s Pending 

suit tor rent — Ground for dismissal of suit. Dur- 
ing the pendency of a suit for rent the plaintiff 
procured an attachment of the growing crops ; and 
afterwards, and without authority, and before the 
^it was determined, carried off some of the crops 
Held, that, although this was an act properly 
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CONTEMPT OF COURT — conid, 

1. CONTEMPTS GENERALLY — conid. 

which invested it with all the powers and authority 
of the then Court of King’s Bench and of the High 
Court of Chancery in Great Britain, and this juris- 
diction has not been removed or affected by the 
Civil Procedure Code. Martin v. Lawrence' 

I. L. R. 4 Calc. 855 

10. Jurisdiction of High Court 

— Civil Procedure Code , 1882, s. 136 — Committal 
■for contempt— Power to commit for contempt — 
Procedure . Under the authority conferred by the 
Charters of the Supreme Courts and continued by 
their own Letters Patent, the High Courts in India 
possess the power of enforcing obedience to their 
orders by committal for contempt. As regards the 
High Courts in India, the remedies provided by s. 
136 of the Civil Procedure Code (Act X of 1877) 
in cases of disobedience to an order of Court may 
be regarded as cumulative. They subject the 
offender to particular liabilities for his contumacy, 
but do not extinguish the Court’s power of con- 
straining him to obedience. An application may 
properly be made in Court to commit for contempt 
of an order made in Chambers- Hassonbhoy v . 
Cowasji Jehangie . . I. Ii. R. 7 Bom. 1 

11. - — — - — — Civil Procedure 

Code , 1882 , ss. 136 and 591 — Committal for Con- 
tempt — Power to commit for Gontem.pt. The High 
Courts in India possess the power of enforcing obe- 
dience to their orders by attachment for contempt. 
An order for attachment for contempt is not an 
order in exercise of the High Court’s civil juris- 
diction, and, therefore, does not come within the 
provision of s. 591 of the Civil Procedure Code. 
Navivahoo v. Narotamdas Candas 

I. L. R. 7 Bom. 5 

12. Publication of 

Libel reflecting upon a Judge in his judicial cajm- 
city — Offence not included in Penal Code — Defa- 
mation — Criminal Procedure Code ( X of 1882), 
s. 5 — Power of Courts of Record under common 
law — Jurisdiction of High Court to punish sum- 
marily. The High Courts in the Indian Presiden- 
cies are Superior Courts of Record. The offence of 
contempt of Court, and the powers of the High 
Courts to punish it, are the same in such Courts 
as in the Superior Courts in England. Those 
powers, which formed part of the common law, 
were conferred upon the Supreme Courts, when 
they were established in the Presidency Towns. 
The Penal Code does not provide against a contempt 
of Court committed by the publication of a libel 
out of Court, when the Court is not sitting, and 
neither in Ch. XXI, “ Of Defamation,” nor else- 
where, provides for the punishment of a contempt 
of Court committed by the publication of a libel 
reflecting upon a Judge in his judicial capacity, 
or in reference to his conduct in the discharge 
of his public duties. Because the publisher can be 
punished for “ defamation ” under the Code, 
it does not follow that he cannot be punished sum- 
marily by the High Court for a contempt of Court. 


CONTEMPT OE COURT — conid. 

1. CONTEMPTS GENERALLY — conid. 

He can be so punished with fine, or imprisonment, 
or. both. The provisions of s. 5 of the Code of 
Criminal Procedure, 1882, relating to the procedure 
under which “ 1 all offences under the Indian Penal 
Code,” and “all offences under any other law,” 
are punished, do not include a contempt of the 
High Court committed by the publication of a 
libel out of Court, when the Court is not sitting, 
although such contempt may include defamation. 
Such a contempt is more than mere defamation, 
and is of a different character. The jurisdiction 
of the High Court to commit for contempt has not 
been affected by the Code of Criminal Procedure, 
1882. By the common law every Court of Record 
is the sole and exclusive judge of what amounts to*a 
contempt of Court. Surendra Nath Banner- 
jee v. Chief Justice and Judges of the High 
Court, Calcutta . I. L, R. 10 Gale. 109 

18. — _ — — . Punishment by 

imprisonment — Practice — Civil Procedure Code , 

1882 , $. 493. On 1st September 1890, in an ad- 
ministration suit in which 0 as executor of a will 
was defendant, a receiver was appointed and G 
was ordered to deliver to the receiver certain 
Government promissory notes of the value of 
R45,000 belonging to the estate, which was the 
subject matter of the suit. He did not obey the 
order, and absconded from Bombay ; and, on 16th 
March 1891, in his absence a rule for liis attach- 
ment for contempt was made absolute. It was 
afterwards ascertained that he had used the notes 
for his own purposes. A warrant was issued for his 
arrest, and he was apprehended ; and, on 23rd 
April 1891, he was convicted of criminal breach of 
trust and sentenced to eighteen months’ imprison- 
ment. Previously to his trial (viz., on the 9th 
April 1S91) he had been committed to jail for 
contempt of the order of September 1890, so that 
after his conviction he was in jail both under his 
sentence and under the order for contempt. On 
the 4th October 1892, the Court passed a money- 
decree in the administration suit against the 
defendant for R 80,000 and costs. The sentence 
passed upon the defendant for the criminal offence 
expired on the 22nd October 1892. Applications 
for his release from imprisonment under the order 
for contempt were made in December 1892 and 
10th April 1893, but were refused. Counsel now 
moved again for his release. Held, that the 
defendant should be released from imprisonment. 
The right of the plaintiff to demand the promis- 
sory notes for him was merged in the money- 
decree. The right to demand the notes was gone, 
and the order that he should deliver them up 
to the receiver had ceased to be operative. The 
commitment, in so far as it was intended to 
enforce obedience to the order of the 1st Septem- 
ber 1890, could no longer be continued on that 
ground. It was the decree now, and not the order 
which constituted the measure of the obligation 
. between the parties. That was a simple money- 
decree, and it was contrary to the expressly 
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CONTEMPT OP COURT-conM. 

1. CONTEMPTS GENERALLY — condd. 

declared will ol the Legislature and to all modern 
principle and precedent to keep a defendant un- 
der commitment for contempt to compel him to 
pay a money-decree. If the attachment order 
^ ff l^ egarded ^ a punishment for the defendant’s 
oiienee m not having delivered up the notes, the 
punishment should be commensurate .with the 
fi.ff 1106 ' ■ D Impr f { 3nment under & could not be inde- 
r £ 3 n of , tte Code of Civil Procedure 
inch f IV . o£ 1882 )’ the Legislature indicated that 
Pr ^? nm f nt should “°t extend beyond six 
months. The defendant had, however, been £ 
]ail tor more than twenty months. Eor the crimi- 

£hi^ ff K n ° e h ® had suffered punishment to 
b» S.rfi T- se . n *fnced, and the Court would not 
A™? lfied n ln mdlreotl y to its duration. 

ADVOCAra-GBUEBAL OP BOMBAY V. GaEGJI AkhaI 

I, Lt. It. 19 Bom. 152 
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7~* ^ District Court— Civil Pro- 

cedure Code {Ad XIV oj 1882), s. 493-Disobe- 
dtemeto injunction issued by District Court-Powers 

tJtlr° 0U /^ 0U I^ of Record ' A District 

noTnhLnt CoU ! >t 0t Record ’ and as such has 
no inherent power to commit for contempt. The 

nfi oT 7 h ! C V Bist ^t Court has ^commit 
m ease of disobedience to an injunction is con 

b y s - 493 f tile Code of Civil Procedure, but 

exercEf > that seotion are W 

a mTS T en * i® Ccrart is set in motion by 
a party uho deems himself aggrieved. Kochappa 

*• Saohi D ®vi (1902) . I. E R. 26 Madffll 

—Language used in criticism whichZril-es'at^ie 
root of all respect for the Court. Any “one or 
writing published, calculated to STcourt Z 
a Judg^of the Court into contem^TIr to Toler 
his authority or to obstruct or interfere with due 
course of justice or the lawful process of the 

ar°eT"like S OMn°t tem ?* ?f C ° Urt ' Judges and Court 
are alike open to criticism, and if reasonable ar<m- 

ment or expostulation is offered against anv iudi 

cial act as contrary to law or the public vood it 

iol vrsr, 0 ' ** * 

2. PENAL CODE, s. 174 


: — — Penal Code, s. 174 _ Non-at 

tendance in obedipwrp in „ ™ ~ won-ai- 

wlat it sh^jJrf ITf • 1 7 summons — $ ummons, 
and place of attZZrZPT^Zol TJZ 

is 

an? tfthT 18 to , I ? ave th e Court withouUeave 
Sfoum^ h ® has been ™oned S 

it vS&Sd 10 'l? S06rtainin g date to which 


CONTEMPT OE COURT-eonid. 

2. PENAL CODE, s. 174 — contl. 
when, the attendance of the person summoned 

Wnn eqU K red: ^’ J thafc sneh P erson could not 
rfnT/ be P unished under s. 174 of the Penal 
Code for non-attendance in obedience to such 
summons. Empress ob India v. Ram Sabah 

I. L. R. 5 All". 7 

ing from custody under civil warrant^! lTfof 
defemhfnT Code . doe ® not a PPly to the case of a 
in iTecmlT 0 fr ° m ® ustod y und er a warrant 

.TLLp ° £ a deoree o£ a Civa Court. Reg. •«. 
Sabdab Pathu ... 1 Bom. 38 

Municipal Commissioners— Act XXv'PoZ 1 S 50 — 

CWmT ,JCe f it ° rder °f 'Public servant. The 
irman of Municipal Commissioners appointed 

k notlf if XVI 0f 18S0, ^though a public servant 
for lf 8 Ti y com ,P e f ent as such to issue an order 
tW T te TH nCe before him ‘ Held ’ accordingly! 
offrlp 180 if le ^ C8 1 ° £ SU0h an order was not al 

5fivstij?vUf 

the pTnlfcod^f^T ^ co ? vioti °u unde/s. ^74 of 
I'? ““ C °de for having intentionally omitted to 

r^nue c!i halkari f Court to lienee in a 
LJiTTLT . accordance with a summons duly 
a “f S „®Q Ved unde r Regulation XVII of 1827, 

iBpfcOMYB 29 ’ ^ “ 0t me * al - * W 

_ • • • > . o Bom. 39 

5. 


befo Je the ^ 7™ reIeased on ^ to appear 
Detore the Magistrate on a specified day. The 

defendant appeared on that day, but the^ Mao-is- 
trate being unabie to take up the case, a verbal 

feplf ^ aS f 1Ven ^ the def endant to appear on the 
following day. This he omitted to do and was 
convicted under s. 174 of the Penal C6de Hdd 
that the conviction was good. Anonymous ** 9 

5 Mad. Ap. 15 

But see Venkatappoa Papammah 
, . S Mad. 132 

and Anonymous . . 0 Mad. Ap. 10 

0 . 


r UrR 

In consequence of the default in the TpSTL e 
y the person bailed, the surety was compelled to 
ff a ^ tb tv. f nalt y men tioned in the recoTnizanee 
Md that notivithstanding s. 219 of Act XXV 
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s. 8 of Act XI of 1843, nor can a person be convicted 
under s. 174 of the Penal Code for having disobeyed 
such a summons so issued. Reg. v. Venkaji 
Bhaskar . . . . S Bom. Cr. 19 

8. - Judge of Small 

Cause Court — Act XXIII of 1861, s. 21— Sen- 
tence of fine or imprisonment. The Judge of a 
Court of Small Causes is only empowered, by 
s. 21 of Act XXIII of 1861, to inflict fine or im- 
prisonment in cases where offences under s. 174 of 
the Penal Code occur in the presence or view of the 
Court. The power of the Judge does not extend 
to cases in which the witness fails to attend, or the 
failure to comply with an order of the Court is 
merely inferred from other circumstances. Ex 
parte Pavaday Chetti . . 2 Mad. 319 

9. Disobedience to Summons — 

Subordinate Magistrate — Mad . Act I of 1863. A 
Subordinate Magistrate who issues a summons 
may take cognizance of the offence of disobedience 
to that summons under s. 174 of the Penal Code, 
notwithstanding the repeal of Madras Act I of 
1863. Anonymous . . 4 Mad. Ap. 52 

Correcting the decision in Anonymous case 

4 Mad. Ap. 51 

10. Disobedience to 

verbal order. A conviction under s. 174 of the 
Penal Code for disobeying a verbal order of a Village 
Magistrate is good. Anonymous 7 Mad. Ap. 3 

11. — Omission to state 

place of attendance in order. The summons must 
state the place where the person’s attendance is re- 
quired, otherwise no penalty can be attached to 
any disobedience of the order to attend. Anony- 
mous 7 Mad. Ap. 14 

Anonymous ... 7 Mad. Ap. 43 

12. Wilful disobedi- 

ence — Absence and consequent non-receipt of sum- 
mons. The non-attendance must be in the nature 
of wilful disobedience to attend. Where a witness 
was summoned for a certain day, and being absent 
from home did not receive the summons until 
after the day had passed, he could not be fined for 
non-attendance because he did not appear after- 
wards and state his reason for not attending. 
Queen v. Ungun Lall 1 H. W., Ed. 1873, 303 

13. Non-attendance 

in obedience to order of public servant. A convic- 
tion for non-attendance in obedience to an order 
horn a public servant, under s. 174, Penal Code, 
cannot be had unless the person summoned was 
legally bound to attend, and refused or intentionally 
omitted to attend. In the matter of Sreenath 
Ghose . . . . 10 W. R. Cr. 33 

14. — — Summons to give 

information — Census , etc. — Madras Act III of 1869 , 
A summons issued by a tahsildar to a village kar- 
nam to appear and give information required 
for the preparation of census, jummabundi, and 


dowle accounts is not within the purview of Mad- 
ras Act III of 1869, and disobedience of such a 
summons is not an offence under s. 174 of the Penal 
Code. Queen v. Subbamanyam 

I. L. R. 5 Mad. 377 

Overruled in Queen- Empress y. Subbana r. 
(Nee para. 15, post.) 

15. — — Disobedience of 

Summons— Revenue inquiry — Power to issue sum- 
mons. Under Madras Act III of 1869, Collectors 
and their subordinate officers may issue a summons 
for the purpose of any inquiry, however general, 
wbieh they are empowered to make for the purposes 
of administration. Queen v. Subramanyam, I. L. 
R. 5 Mad. 377 overruled. Queen- Empress v. 
Subbanna . . . I. Xi. R. 7 Mad. 197 

16. Madras Act III 

of 1869 — Disobedience to lawful order of public 
officer — Summons by revenue officer to give evidence 
in pauperism inquiry — Standing order of Board 
of Revenue {Madras), No. 48a. The accused,, 
who were parties to a petition pending in a 
District Court, were summoned by a tahsildar to 
give evidence on an inquiry by him as to whether 
or not the petitioner was a pauper ; they omitted 
to attend on the summons, and were charged in 
respect of such non-attendance under s. 174 of the' 
Penal Code and were convicted. Held, that the con- 
viction was bad, the tahsildar not being authorized 
to issue the summons under Act III of 1869 (Mad- 
ras). Queen-Empress v. Vabathappa Chetti 

I. Xi. R, 12 Mad. 297 

17. — — — Summons — Dis- 

obedience. A man who, in obedience to a summons 
to appear and answer a criminal charge, attends a 
Magistrate’s Court, but, finding the Magistrate not 
present at the time mentioned in the summons, de- 
parts without waiting for a reasonable time, is 
guilty of an offence under s. 174 of the Penal Code. 
Queen-Empress v. Kishan Bapu 

X Xi. R. 10 Bom. 93 

18. — — Non-attendance 

on service of summons — Appearance by mukh- 
tar— Criminal Procedure Code, Act V of 1898, si 
205. In a summons case on the day fixed for 
trial an appearance was made on behalf of an 
accused person by his mukhtar, who asked the Magis- 
trate, under s. 205 of the Code of Criminal Proce- 
dure, to dispense with the personal attendance of 
the accused. The Magistrate, however, regarding 
the non-attendance of the accused as a contempt 
of Court, called upon him to show cause why he 
should not he prosecuted under s. 174 of the Penal 
Code for non-attendance on service of summons. 
Held, that the accused did make an appearance 
though not a personal appearance on service of 
summons; but that he did not personally attend 
should not, under the circumstances, have been 
regarded as an offence under s. 174 of the Penal 
Code. Durga Das Rakhit v. Umesh Chundra 
Sen I. L. R. 27 Calc. 985 


2. PENAL CODE, s. 174 —contd. 



d summons — Summon? m disobedience to 

British Territory. It is not ^’ eo, "„ ai ^°° e outside 
Penal Code, s. & todLobJ? ° ffeil0e uuder the 


( 2331 5 

'CONTEMPT OP COURT — contd. 

2. PENAL CODE, s. 174 — contd. 

19. , 


digest oe cases. 
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1S69 confers no authority upon revenue officers to 
summon a subordinate to attend for the purpose of 
^carrying out a sale of land for arrears Senue 
and, therefore, on failure to attend he cannot he 
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This was the only law under which he can issue 
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appear before a revenue officer is illegal. Anony- 
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Disobedience to 
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I * D. R. 16 Mad, 483 

rs^rc£{rlSr 

the public servant was absent on the dlUfi^ 8 ’ 
a summons * Held that +hl 1 te &sed m 
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I. L. R. 20 Mad. 31 
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person under s. 174 
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Code, and that the Magistrate’s proceedings were 
misconceived, and that they should cease. And 
that the proceedings in the civil case being still 
before the High Court in respect of the lessee, no 
prosecution should be taken before the Magis- 
trate until at least the final orders of the High 
Court have been obtained. Held, further, that the 
offence if any committed by each of the accused 
was a distinct and separate offence, and should be 
tried separately. Durga Das Rashit v. Umesh 
Chandra Sen (1900) . . 5 C. W. N. 131 

27. ’Vakil — Professional Misconduct 

— Munsif, jurisdiction of — Disobedience of order. A 
Munsif called upon a vakil to show cause on the 22nd 
November why a report should not be made against 
him to the High Court for gross professional mis- 
conduct. On the same date the vakil put in a writ- 
ten explanation, and the matter was ordered to be 
put up on the 6th December for orders. On the 
6th December the vakil did not appear. Later, 
on the 20th December, a proceeding was drawn 
up for the prosecution of the vakil under s. 174, 
Indian Penal Code, for non-appearance on the 6th 
December. Held, that there was no order en- 
joining the vakil to appear personally before the 
Munsif on the 6th December, and that the proceed- 
ing under s. 174, Indian Penal Code, ought to be 
quashed ; and it was accordingly set aside. Held, 
also, that when the vakil had been called upon to 
offer an explanation, which he did on the 22nd 
of November, to all intents and purposes this was a 
sufficient compliance with the order. Quaere : 
Whether the Munsif had jurisdiction to take pro- 
ceedings aginst the vakil in the way he did. In 
the matter of Prokash Chunder Sarkar (1903) 

7 C. W. N. 797 

3. PENAL CODE, s. 175. 

— Penal Code, s. 175 — Omission 

to produce document when ordered by Court — -Cri- 
minal Procedure Code, 1882, ss. 477, 480, 485, 
and 487 — Jurisdiction of Magistrate in respect of 
offence committed before him — Witness not produc- 
ing document — Disobedience of lawful authority of 
public servant. The accused was summoned as a 
witness to produce certain documents in a case be- 
fore a Magistrate, but he failed to produce them 
saying that they were not in his possession. The 
Magistrate, having found that the statement was 
incorrect and that the accused could have produced 
the documents in question, charged him with hav- 
ing committed an offence under s. 175 of the Penal 
Code, and himself tried and convicted him. Held, 
that neither ss. 477, 480, nor s. 485 (which sections 
provide for the only cases in which a Court “ other 
than a High Court, etc.,” can try persons for 
offences committed before itself) was applicable to 
the case, and the Magistrate was therefore pre- 
cluded by s. 487 from trying the case. Queen- 
Empress v. Seshayya . I. Ii. B. 13 Mad. 24 


CONTEMPT OF COTXBT— contd . 

3. PENAL CODE, s. 175— concld. 

It does not appear from the statement of the 
ease whether or not the offence was committed 
“in view or presence of the Court ” and taken 
“cognizance of the same day.” Prom the judg- 
ment it would appear that it was not , and this must 
form the ground for the decision ; for offences 
under s. 175, Penal Code, are expressly mentioned 
in s. 480 of the Criminal Procedure Code, and if 
committed “ in view or presence of the Court,” 
and taken “ cognizance of the same day,” the 
Magistrate would apparently have had clear 
power to try the offence and convict the accused 
as he did. 

See In re Premchand Dowlatram 

I. Xj. B. 12 Bom. 63 


1. Penal Coda, s, 228 — Juris- 

diction to try. An officer before whom, whilst act- 
ing in a particular capacity, an offence under s. 228 
of the Penal Code is committed cannot, in another 
capacity, take up and try the offence. Queen v . 
Chunder Seerur Roy . 12 UV. B. Or. 18 

2. . — Prevarication — Refusing to 

answer questions. Held, that prevarication while 
giving evidence does not constitute the offence 
under s. 228 of the Penal Code of intentionally 
causing interruption to a public servant sitting 
in a judicial proceeding. Reg. v. Aubabin Bhivrav 

4 Bom. Cr„ 6 

3. Prevarication . 

Prevarication may, though it does not necessarily, 
amount to contempt of Court within s. 228, Penal 
Code, and s. 435 of the Criminal Procedure Code, 
1872. Reg. v. Jaimal Shravan . 10 Bom. 89 

4. . — — - — Prevarication — 

Refusing to answer Questions. Held , that refusing 
or neglecting to return direct answers to questions 
does not constitute the offence under s. 228 of the 
Penal Code of intentionally offering insult, or 
causing interruption to a public servant sitting in 
a judicial proceeding. Reg. v. Pandu bin Vithoji 

4 Bom. Cr* 7 

5. Giving evidence 

reluctantly and inconsistently. No conviction can 
be had under s. 228 of the Penal Code, simply be- 
cause witnesses in a case give inconsistent evidence, 
and give their evidence reluctantly, and take up 
the time of the Court. Queen v. Hurry Para- 
manick Tantee . . .15 W. B. Cr. 5 

8. Obstruction of public ser- 

vant. A party who bids for an estate at a sale in 
execution, knowing, that he is not able to deposit 
the earnest money, obstructs the business of the 
Court, and is guilty of contempt of Court punish- 
able under s. 228 of the Penal Code. In re 
Mohesh Chunder Mokerjee . W. B. 1804 Mis. 3 

7. In a conviction 

under s. 228, Penal Code, it ought to be stated that 


4. PENAL CODE, s. 228. 
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the Judge was sitting in a stage of a judicial pro- 
ceeding the nature of which should also be stated. 

the matter of the petition of Pbokash Chopper 
Doss • • • . 12 W. B. Cr. 64, 

8. Intention to insult. Before 

a conviction can be had under s. 228 of the Penal 
Code of offering an insult to a public servant, it 
must be proved that there was an intention to 
insult. Queen v. Hurri Kishen Dass 

15 W. E. Cr. 62 

5. PROCEDURE. 

— — — — - Eeeord of statement— Con- 
tempt by Witness— Act XXIII of 1861, s. 21. I a 
a, proceeding for contempt it is, under s. 21 Act 
XXIII of 1861, fatal to the conviction if the Jud»e 
fail to record, with the finding and sentence, the 
statement of the offender. Lekh Raj v. Palef 
Bam . . 1 NT. W. 162 : Ed. 1873, 241 

2 - When sentence of impri 

sonment neeessa,ry-Crimiml Procedure Code' 

1861, s. 16 o— Penal Code, s. 179. Under s. Ifi4 
of . th ® C ° de of Criminal Procedure, if a Court before 
which the offence of contempt, under s. 179 of 
the Penal Code, is committed considers that a sen- 
tence of imprisonment is called for, it should record 
a statement of the facts constituting the contempt 
and the statement of the accused, and forward the 
case to a Magistrate. Queen v. Rutton Sahoo 

11 W. B. Cr. 49 

. a — — Omission to call on party 

U6?- J lefence-Cnmiml Procedure Code, 
1861, s. 16o— Omission to follow. Directions of. 

Civil Court omitted (as directed by s 163 
of the Code of Criminal Procedure) to ealApon a 
person who was charged with contempt of Court 
to mate any statement he might wish to make in 
his defence, it was held that this irregularity wS 
tatal to the order, and that the High Court would 
exercise its extraordinary jurisdiction and reverse 
an order so made. Kashinath Vithax, v. Datt- 
oo vend .... 7 Bom. A. C. 102 

4. — Omission to state reaso-no 

and facts— f or Contempt of Court. A Cri- 
mmal Court inflicting a fine for contempt of Court 
should specifically record its reasons and the facts 
constituting the contempt, with any statement the 
offender may make, as well as the finding and sen- 

was not adopted, the 
High Court set aside the order inflicting a fine 
Panohanada Tahbiran . . 4. TWO l 229 

— 7~A , Send:in g ease for investiga- 
^°. n Bejial Code, s. 17 A— Criminal Procedure 
Code (Act XXV of 1861), 8 . 171-P owe r ofSuZr. 
dimOe Magistrate. A Subordinate Magistrate has 
of r 7 / n 0fEen - 06 “nder s. 174 

but is b!wi C0d A eOmi ?i? ted a S ainst tis own Cowt 
but is bound, under s. 171 of the Code of Criminal 

Procedure, to send the case, if in his opinion there 
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5. PROCEDURE — contd, 
is sufficient ground, for investigation to a Magistrate 

5 B. L. B. 100 : 13 W. B. Cr. 66 
Chuttoorbhooj Bharthee V. Macnaqhten 

1 5 W. R. Cr. 2 

In the matter of Tabapboshad Sahoo 

15W.R.88 

. - - Sending, ease for investiga- 

tiQu—Crimmcil Procedure Code , 1861 , 5. 171 

Or8l V1 \ G v j“ ay ’ Under s - 171 of the Code of 
&immal Procedure, transfer a case to the Criminal 
Court for investigation, without specifying the par- 
ticular officer by whom it is to be investigated, and 
the deposition of the Civil Court officer setting forth 

CrLteM S r° n t W ^ 0h he * ransferre d the caselo the 
» m.™ C ^ 1S a suf Bcient complaint. Queen 
Madhub Chunder Misses . 13 W. B. Cr. 45 


7. 


Criminal Proce- 
Under s. 171 of the Cri- 
Court has no power to 


dure Code , 1861 , s. 171 . 

P roce dure Code, wum uas no power to 
a?,tLr-+° aSe t°<- be mvest %ated by the Magisterial 

whnZthTi s P 8eify the Magistrate by 

investigation is to be made. Queen i . 
Nurbut Singh . . . 4 NT. W. 88 

8. — — — — Duty and power of Col- 

aZ C ode ’ lm ’ S ■ m — 

Act X of 1859, s. 147. It is not necessary that the 
preliminary enquiry contemplated by s. 171 of the 
Code of Criminal Procedure should be conducted 
m the presence of the accused. All the Court 
( revenue m this case) making the enquiry has to do 
is to satisfy itself that there are primd facie grounds 
for sending the case for investigation to a Magis- 
trate; and the Collector is not bound to dispose 
of a case of contempt of the lawful authority of a 
public servant under s. 147, Act X of 1859, but it is 
discretionary with him to proceed under s. 171 of 
the Code of Criminal Procedure. Chota Sadoo 
v - -Bhoobuh Chuckeebutty . 9 W. R. Cr. 8. 

— t> Cr “-p a I al Procedure Code, 
Code XLV of I860), 
A.. , £ he Procedure laid down in s. 480 of the 

Criminal Procedure Code should be strictly followed. 
The provisions of the section should be applied 
then and there, at any rate before its rising, by tho 
Court in whose view or presence a contempt has 
been committed which it considered should be 
dealt with under s. 480. Where a Magistrate 
m whose presence contempt was committed took 
cognizance of the offence immediately, but, in 
order to give the accused an opportunity of showing 
k* 8 fina * order for some days : 
Held, that such action, though it might be irregular, 
was not illegal, and as the accused had not been 
in any way prejudiced, was covered by s. 537 of 
the Criminal Procedure Code. Held, also, that, 
under the circumstances, it was doubtful whether 
there was any necessity for the Magistrate to 
postpone the final order until the accused had had 
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an opportunity of showing cause against it, and 
that he should have directed the detention of the 
accused and dealt with the matter at once or 
before his rising. Queen-Empress v. Paiambar 
Bakhsh . . . IL,E. 11 AIL 361 


Mode of Arrest for con- 


tempt in foreign territory — Punishment for 
contempt of Court . The High Court will not send a 
special bailiff into the Gaikvad’s territories to arrest 
a defendant who has been guilty of a contempt of 
Court, but the Court will send a special bailiff for 
such purpose beyond the local limits of the High 
Court to a place within the Presidency of Bombay. 
A defendant guilty of contempt of Court is liable 
to imprisonment on the criminal side of the Bombay 
Jail. Harivallabhdas Kulliandas v. Utam- 
chand Manikchand . . 7 Bom. O. C. 172 


Application for diseharge- 


PracHce. When a person is in custody for contempt 
of Court, any application for release should be 
made to the committing Judge. It is advisable, 
but not necessary, to limit the period of commit- 
ment to a fixed time. In the matter of Sittaram 
Atmaram . . .1 Ind. Jur. 1ST. S. 23 


Notice of motion for 


committal — Service of notice — Personal Service 
necessary — Service upon attorneys not sufficient — 
Appeal pending from order. Where an application 
is made for committal of a person to jail or disobe- 
dience of the Court’ s order, it is necessary not only 
that the order should be served upon the default- 
ing party personalty, but the notice to commit 
should also be similarly served upon him. Service 
upon the party’s attorneys is not sufficient. When 
proceedings are taken for committal of a person 
for contempt of a Court’s order, the Court is not 
obliged to stay those proceedings merely because an 
appeal has been filed from such order. Gordon v. 
Gordon , [1904] P. 163 , followed. Rai Moolbai v. 
Chunilal Pitamber (1909) 

I. Ii. R, 33 Bom. 680 


6. EFFECT OF CONTEMPT. 

Person under Contempt 


Privilege from Arrest — Party to suit proceeding to 
Court. When a writ of attachment for contempt 
was issued by the Court against a party to a suit in 
that Court : Held, that he could not claim privilege 
from arrest while proceeding to Court for the pur- 
pose of attending the hearing of his suit. John 
v. Carter . , . 4B. L.E.O. C. 90 

CONTENTIOUS SUIT. 

See Lis pendens . I, la. R. 31 Calc. 745 
I. Ii. R. 29 AIL 339 

i Transfer of Property Act, s. 52. 

I. L. R. 31 Bom. 393 

CONTINGENT RIGHT. 

See Jurisdiction . I. la. R. 85 Calc. 777 


CONTINUATION OP PREVIOUS EXE, 
CUTION. 

See Execution . 13 C.W. N. 521 

CONTINUING OFFENCE. 

See Bengal Municipal Act (III of 1884), 
ss. 270, 271, 353 . @ C. W. N. 107 

See Bombay Municipal Act, 1888, s. 472. 

I. !«. R. 22 Bom. 766 
See Cantonment Act, 1889. 

I. la. R. 22 Bom. 841 
See Conviction . I. L. R. 27 Calc. 1041 

See Kidnapping . I. L. R. 19 AIL 109 
I. !». R. 27 Calc. 1041 

See North-Western Provinces and 
Oudh Municipal Act, 1900, s. 147. 

I. Ii, R. 24 AIL 309 

See Public Servant . 5 C. W. N. 332 

CONTINUING RIGHT. 

See Limitation Act, 1877, Sch. II, Art. 
120 . . 1. 1*. R. 20 Calc. 906 

CONTINUOUS USER. 

See Grant . I. la. R. 33 Calc. 1290 

CONTRACT. 

Col. 

1. Construction of Contracts . . 2342 

2. Conditions Precedent . . . 2378 

3. Privity of Contract . . .2382 

4. Repudiation of Contract . . 2383 

5. Bought and Sold Notes . . 2384 

6. Contracts for Government Securi- 

ties or Shares ~ 2386 

7. Wagering Contracts . . . 2389 

8. Alteration of Contracts — 

( a ) Alteration by party . . 2398 

(5) Alteration by the Court (In- 
equitable Contracts) . . 2406 

9. Breach of Contract . . . 2420 

10. Law governing Contracts . . 2435 

11. Void Contracts . . . .2435 

See Bengal Drainage Act (Bengal Act 
VI of 1880) . I. L. R. 32 Gale. 1019 

See Bengal Tenancy Act, s. 188. 

See Bombay Minors’ Act. 

1. 1 j. R. 28 Bom. 181 

See Carriers . I. la. R. 34 Calc. 419 
11 O. W. NT. 1076 

See Contract Act. 

See Covenant . I, L. R. 30 Mad. 284 
See Evidence Act I. la. R. 28 Mad. 495 
See Guardian . 10 C. W. 3ST. 763 
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See Guardian and Minor. 

I. L. B. 29 All. 213 
See Hindu Law-Contract. 

See Infant . H c. W. 1ST. 135 

See Interest— -Omission to stipulate 

POE OR STIPULATED TIME HAS EXPIRED 

— Contracts. 

See Interest— Miscellaneous Cases— 
Arrears of Bent. 

I. Xj. R. 29 Gale. 674 
I. Xj. B. 31 Bom. 354 

See Jurisdiction. 

X. L. B. 33 Gale. 1065 
See Landlord and Tenant. 

See Limitation Act, 1877, arts, 115, 116. 

See Minor — Liability of Minor on and 
Bight to enforce Contracts. 

X. Xj. B. 36 Calc. 768 
X. Xj. B. 34 Calc. 163 
See Mortgage . 9C.W. 3ST. 784 

9 c. W. 3ST. 36 
See N on- occupancy Baiyat. 

X. Xj. B. 34 Calc. 516 
See N.-W. P. and Oudh Municipalities 
Act (Local 1 of 1900), s. 47. 

I. I*. B. 29 All. 346 
See Pakki Adat Agency. 

X. L. B. 33 Bom."364 
See Pre-emption. 

I. Ii. B. 31 All. Ill, 533, 539 

See Principal and Agent. 

I. I*. B. 34 Cale. 623 
See Bight of Suit — Contracts or 
Agreements. 

See Small Cause Court, Mofussil — Ju- 
risdiction — Contracts. 

See Specific Performance. ”• 

11 C. W. hT. 946 
See Title— Evidence and Proof of 
Title— Generally . L. R. 28 I. A. 1 
See Unconscionable Bargain. 

See Undue Influence.. 

I. Ii. B. 34 Cale, 150 

See Workmen’s Breach of Contract 
Act. 

alteration of— 

See Document — Alteration of. 

X. Xj, B. 25 Bom. 616 

— avoidance of— 

See Duress. 

breach of— . 

See Act— 1859— XIII. 
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' breach of — eoncld . 

See Breach of Contract. 

See Broker . I. l. r, 30 Cale. 202 
See Contract Act (IX of 1872), s. 51. 

X. X,. R. 30 Calc. 865 

See Damages — 

Suits for Damages — Breach of 
Contract. 

Measure and Assessment of 
Damages — Breach of Contract; 

See Evidence . I. L. R. 33 C ale. 86 
s. e. L. R. 31 1. A. 188 
See Jurisdiction — -Causes of Jurisdic- 
tion Cause of Action — Breach of 
Contract. 

See Limitation Act, 1877, ss. 115, 116 
(1859, s. 1, OLS. 9 AND 10). 

Lmtation Act, 1877, Sch. II, Art 

_ 116 • X. L. R. 25 Mad. 587 

Registrar of High Court — Sale by 
Registrar . . 5C.W.1. 593 

Small Cause Court — Presidency 
Towns Damages for Breach of 
Contract . X. L. R. 19 Mad. 304 
See Vendor and Purchaser — Breach 
of Contract . 7 C. W„ 1ST. 905 

breach of, by decree-holder— 

See Decree— Construction of Decree 
— Consent Decree. 

X. Ii. R, 28 Cale. 557 
breach of, by workman 

See Act XIII of 1859, ss. 2, 3. 

11 C. W. hT. 247 

See Workmen’s Breach of Contract 
Act. 

by bought and sold notes. 

See Arbitration Act (IX of 1899). ss. 

4 > 5 • X- L- B. 33 Cale. 1237 

See Landlord and Tenant. 

10 C. W. hr. 538 
See Partnership . 10 C. W. E 313 

continuing breach of— 

See Interest — Omission to stipulate 
for or stipulated time has expired. 

X. Ii. B. 19 All. 39 
See Limitation Act, 1877, s. 23. 

I* I*. R. 2 Bom. 273 
construction of— 

See Damages, measure of 

X. Ii. B. 36 Cale. 617 
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effect of— 

See Right of Occupancy. 

I. Xj. R. S3 Calc. 136 

evidence of— 

See Transfer of Property. 

L. R. 28 I. A. 46 

formation of— 

See Railway Company. 

I. Ii. R. 27 Bom. 126 

— for monthly deliveries— 

See Damages, measure of. 

I. Xj. R. 36 Calc. 617 

illegal— 

See Contract Act, s. 23. 

See Salt Act . I. X. R. 33 Bom. 830 

implied— 

« 

See Madras Rent Recovery Act, s. 11. 

I. Xj. R. 14 Mad. 44 
I. X. R. 15 Mad. 47 
I. X. R. 17 Mad. 43, 50, 54, 73 

See Criminal Breach of Trust. 

6 C. W. N. 203 

in derogation of decree — 

See Civil Ppocedure Code, s. 244 — 
Questions in Execution of Decree. 

0 C. W. F. 790 

— in restraint of trade. 

See Contract Act, s. 27. 

liability of minor on — 

See Estoppel — Estoppel by Conduct. 

I. X. R. 30 Calc, 539 

of service, breach of — 

See Act XIII of 1859. 

— post-nuptial — 

See Contract Act, s. 25. 

15 B. X. R. Ap. 5 

— privity of— 

See Principal and Agent— Authority 
or Agents . 1. 1. R. 24 Mad. 130 

recession of— 

See Limitation Act, 1877, Sch. II Art. 
97 . . I. X. R. 31 All. 68 

; to carry partly by land and partly 

by river 

See Carriers . I. X. R. 34 Calc. 419 

to defer payment, effect of— 

See Vendor and Purchaser — Vendor, 
Rights and Liabilities of. 

X. R. 30 I. A. 238 
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running with the landL — 

See Pre-emption — Loss or Waiver of 
right . . 5 C. W. N. 343 

under Bengal Municipal Act — 

See Lease . I. X. R. 34 Calc. 1030 

validity of— 

See Ferry . I. X. R. 26 Mad. 150 
- — wagering — 

See Contract Act, ss. 20, 30 and 65. 

1. X. R. 25 Mad. 501 

1. CONSTRUCTION OF CONTRACTS. 

1. , Printed form of contract — 

Writing and 'printing — Sale of goods to arrive. 
The defendants contracted to purchase certain piece 
goods from the plaintiffs, who were dealers in those 
goods. The^contract of sale was written out on 
one of the printed forms of the plaintiffs’ firm, 
which forms contained in print the words 4 4 now in 
course of landing or in the said godowns ” and “ now 
on board the ship.” As a matter [of fact, well 
known to both parties, the goods contracted for were 
neither in the godowns nor on board the ship. 
Held , that, under the circumstances, the printed 
words above set out formed no part of the contract 
entered into between the parties. Carlisle 
Nephews and Company v. Hurmook Roy 

1. X. R. 9 Calc. 679 : 13 C. X. R. 120 

2. — Contract partly 

written and partly printed. Where a contract is 
partly printed and partly written, and there is a 
conflict between the printed and written part, the 
written part must be taken to control the printed 
part. Carlisle v. Nuthmull Nowluckee 

2 Hyde 242 

3. Tallow,” contract to de- 

liver. A contract for tallow ” is fulfilled by the 
delivery of the fat of sheep, goats, and other 
animals besides oxen. Mahomed Ibrahim v. 
Lauder . . . . . . Cor. 42 

4. Rope, contract to purchase. 

A contract in writing to “ take all your rope and 
Manilla rope at the following prices ” construed to 
mean all the vendor’s rope in a certain godown on a 
particular day. Tarracknauth Paulit v. Sher- 
bourne Cor. 02 

5. Duration of contract— Effect 

of recital in regard to control over operative ivords. 
The parties during several years bad transactions 
consisting of the deliveries of produce by the defend- 
ants to the plaintiff’s agent, under advances, upon 
separate contracts, specifying prices, and of consign- 
ments byjtbe defendants through the plaintiffs. A 
“"purchase account” and an “ interest account ” 
kept between them resulted in a ct general account 
and in 1872 a large sum was due thereon to t be 
plaintiffs, to whom, in 1873, the defendants sent 
letters mortgaging property with instruments 0 £ 

4 p 2 
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title accompanying. In the beginning of 3 874 
the parties entered into a written agreement, which 
described the balance due in respect of previous 
advances as the et block account,” comprising also 
an 44 interest account,” and the transactions pro- 
ceeded. The intention was shown that the advances 
should be liquidated “ by returns,” but the only 
date mentioned from which an inference could be 
drawn as to the intended duration of the arrange- 
ment between the parties was the 30th June 1875. 
In this suit, brought in December 1875, it was con- 
tended that the right construction of the agreement 
of 1874 required that it should continue to subsist 
(Unless rescinded either by mutual agreement or on 
breach of its stipulations by one party justifying its 
rescission by the other) until the liquidation of the 
balance by returns ; at all events, as regards the 
“ block account.” In order to the working of an 
agreement for a liquidation in such a way, it would 
have been necessary to imply obligations, for which 
no express provision had been made ; nothing, for 
instance, having been fixed as to the extent, or 
duration, of the business, or as to the rates at which 
produce was to be offered or accepted. Held , that 
such provisions could not now be supplied, and 
that the stipulations as to the 44 block account ” 
were binding only during the continuance of the 
arrangement for the conduct of the business by 
the parties, such arrangement being terminable 
at will, after the 30th June 1875. The letters of 
1873, and the documents of title deposited with 
them, were held to constitute a security for the 
general balance due from the defendants to the 
plaintiffs, and not only a security for advances on 
certain of the contracts referred to in a paragraph 
in the nature of a recital ; for the latter was not 
necessarily repugnant to the wider construction, 
and the operative words were wide enough to 
apply to all the transactions between the parties. 
The construction of an ambiguous stipulation in a 
written agreement may be governed or qualified 
by a recital ; but, if the intention is clearly to be 
collected from the operative words, that intention 
is not to be defeated or controlled because it may 
go beyond what is expressed in the recital. Mar- 
car v. Sigg . . . I. L. R. 2 Mad. 239 

6. Extras not mentioned in 

contract— Allowance for extras. The plaintiff, in 
answer to an application to him by the defendant 
for an estimate of the cost of some survejing tents, 
replied — 44 We send you, as requested, the prices of 
tents, flags, and poles, etc., 5 ’ enclosing a memoran- 
dum of prices in which there was no allusion to 
44 flies 55 for the tents. It appeared that no men- 
tion had been made about the 44 flies ” in a con- 
versation which subsequently took place between 
the parties during the progress of the manufacture 
of the tents. Held, that the plaintiff was not 
entitled to recover an extra price on account of 
“flies.” Lauder v. Eastern Bengal Railway 
Co. . . . . I Inch Jur. N. S. 320 
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7. ■ Sale and Purchase of Indigo 

— Ground for rejection. A contract of sale and pur- 
chase of indigo, the produce of a certain concern,, 
contained the following clause : — “ The quality of 
the indigo to be equal to that usually made at 
the above concern, and to be delivered in good 
merchantable order, free from dampness, carefully 
packed, the contents of each chest to be of one- 
quality, and got up with the usual care of the mark, 
and if not so delivered such allowance to be made 
to purchasers as shall be awarded by J. P. TP 
Held, that the words “ if not delivered 55 referred to 
all the several preceding stipulations, including the 
quality : and therefore inferiority of quality below 
that usually made at the concern w r as no ground 
for rejection of the indigo tendered, but only the 
subject for an allowance to be awarded by J. P. T. 
Macfarlane v. Robert . 2 Ind. Jur. 3N. S. 258 

8. Contract for Coal on behalf 

of Government — Default of contractor. Where' 
centered into a contract with the Government to 
construct a railway feeder, and purchased coal 
from a coal company, and after the coal had been 
delivered and deposited at a certain place, G ab- 
sconded : Held, that the Government had no 
right to detain or claim the coal, or to take the 
same out of the possession of the coal company 
who w’ere entitled to retain possession of the coal 
against any claimant but G himself. Gordon 
Stuart & Co. v. Executive Engineer of the. 
Calcutta and Jessore Road Division 

7 W. R. 420 

9. Timber trade in Burma— 

Tainzahs. According to the timber trade in Burma, 
the holding of what are called tainzahs does 
not give possession of the timber ; and where the 
parties in a contract use the word “ received ” 
and do not think fit to use the word 44 entered,” 
they must be taken to have intended the w r ord 
44 received 55 to have the meaning of having ob- 
tained possession of the goods and not merely of 
having entered and got tainzahs for them. 
Burma Company v. Snadden . 17 W. R. 120 

10. Delivery by Instalments— 

Tender — Abandonment of excess — Sale of goods. 
A contract made between the plaintiffs and the 
defendant stipulated for the delivery to the de- 
fendant of 7,500 bags of Madras Coast castor seed, 
which were to be shipped 44 per steamers,” and then 
stated that shipment of 2,500 bags w r as to be made’ 
in December. On the 12th December 1,690 bags 
arrived by steamer Shahjehan, and notice in writing 
was given to the defendant, w r ho requested 
that the delivery might be postponed owing to 
his not having godown room. On the 14th Decem- 
ber the defendant refused to take the 1,690 
bags, on the ground that he was not bound to take- 
a portion of the 2,500 bags, but only the whole at 
one time. On the 16th December the defendant 
tendered the value of 2,500 bags, which was; 
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refused, and on the same day the plaintiffs resold 
the 1,690 bags. On the 17th December the plaint- 
iffs informed the defendant that 810 bags, the 
balance of the 2,500 of the December shipment, 
were due on the 18th, and they did arrive on the 
19th, but were refused by the defendant on the 
same grouild as before, and they were accordingly 
re-sold by the plaintiffs. Held , that, according to 
the terms of the contract, there was a legal and 
proper tender of the December shipment by the 
plaintiffs, and that the defendant having committed 
a breach of the contract in not accepting the bags, 
the plaintiffs were justified in reselling them at 
once and suing for damages. Sims on v. Gora 
Chand Dos . . I. X». R. 9 Calc. 473 

II. Delivery order for goods 

deliverable monthly — Sub-contract — Tender — 
Repudiation of contract — Damages . The defendant 
entered into a contract with the Union Mills for the 
purchase of “ 90,000 gunny bags at R21-8 per 100 
.(bags, delivery from October to March, each month 
15,000 bags.” Subsequently the defendant con- 
tracted to sell to the plaintiffs these 90,000 bags 
“f at R24-2 per 100 bags, delivery from October to 
March 15,000 each month, buyers to pay difference 
cash against delivery order on Mills.” In August 
the defendant made out in the plaintiffs’ favour a 
delivery order directing the mills to deliver 90,000 
bags on receiving , payment for the same at R21-8 
per 100 bags, and on the same day sent to the plaint- 
iffs a bill showing the amount of difference payable 
to him by them. The plaintiffs refused the deli- 
very order on the ground that it had not been 
accepted by the mills ; but on a subsequent tender 
of the order and bill, they offered, on the 5th 
September, to pay the amount of difference on 
receiving a delivery order accepted by the mills. 
The defendant treated the contract as at end, and 
sold the bags in the market. In a suit for damages : 
Held, that the defendant sold not only a delivery 
order, but the right to obtain from the mills 90,000 
bags, deliverable in lots of 15,000 per month 
after payment of the difference, and impliedly 
undertook that the mills would accept the delivery 
order and deliver the goods in terms thereof when 
presented ; that the plaintiffs were entitled to 
get the delivery order at any reasonable time before 
the first monthly instalment fell due ; and, further, 
that the defendant was not entitled to repudiate 
the contract after the plaintiffs’ offer of the 5th 
September, and having done so was liable in 
damages. Ramdeo v. Cassim Mamoojee 

I. Ij. R. 21 Calc. 173 

12. - Shipment at monthly inter- 

vals— Contract Act (IX of 1872), s. 39. The 
defendant agreed to purchase from the plaintiffs 
120 cases of condensed milk which were to be shipped 
in London and delivered in Madras. The agree- 
ment stipulated for shipment in six lots of twenty 
cases each at monthly intervals, but it contained 
a proviso, whereby the plaintiffs were excused 
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from monthly shipments if space in ships sailing 
for Madras were not available. The second ship- 
ment was not made within one month from the 
date of the first shipment ; thereupon the defendant 
repudiated the contract. Held , (i) that the inter- 
val of time contemplated in the contract was one 
month more or less, regard being had to the time 
which it might be reasonable to allow to the plaint- 
iffs for finding a steamer available for the required 
shipment ; (ii) that the plaintiffs having failed to 
make the second shipment by a steamer of which 
they might have availed themselves, the defend- 
ant was justified in rescinding the contract. 
Volkart Brothers v. Rutnavelu Chetti 

I. Xi. R. 18 Mad. 63 

IS, Delivery in whole of Nov- 

ember on seven days 5 notice from buyer — 

Breach of Contract. A contract for delivery by the 
defendants to the plaintiff of 1,000 bags of ginger 
stated that “delivery was to be taken and given 
in the whole of November on seven days’ notice 
from the buyer.” On the 5th November, the 
plaintiff gave notice to the defendants requiring 
delivery to be given “ within seven days ,*” and 
again on the 11th, that he was prepared to take 
delivery on the following day. On the 12th, the 
defendants wrote to the plaintiff stating that they 
would give delivery on the 28th, 29th, and 30th 
November. On the 15th, the plaintiff gave notice 
that he considered the contract at an end. In a 
suit for damages for non-delivery : Held, affirm- 
ing the decision of the Court below% that the words 
“ on seven days’ notice from the buyer ” were 
intended to give the buyer the right of fixing the 
particular time in November at which the delivery 
was to commence, and that the defendants were, 
therefore, bound to commence delivery on the 
expiration of the seven days’ notice. Jttggernath 
Khan v. Maclachlan 

I. Is. R. 6 Calc. 681 : 8 C. L. R. 225 

14. Non-acceptance— Breach of 

Contract. The plaintiff entered into a contract with 
the defendant to deliver sulphur, to be imported 
by the ship Michael Angelo. No sulphur arrived by 
the Michael Angelo consigned to the plaintiff, and 
he procured it elsewhere, but the defendant re- 
fused to accept it. In an action for non-accept- 
ance : Held , reversing the decision of the Court 
below (Markby, J., 2 B. L. R. S. N. 9), that the 
defendant was not bound to accept sulphur not 
imported by the Michael Angelo. Bihari Lal 
v. Madhtjshdun Kundtj . 2 B. Is. R. O. C. 154 

15. — — Breach of Con- 

tract— “Ex a certain ship.” By a contract en- 
tered into between the plaintiffs and defendant, 
the plaintiffs agreed to sell certain goods ex a 
specific ship to the defendant, the goods to be taken 
delivery of within forty-five days, and ten days to 
be allowed for inspection, and claiming allowance 
for any damaged goods, the defendant to take the 
risk of damage from the date of the contract. The 
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period for taking delivery and for inspection dated 
from the 13th May. The plaintiffs did not receive 
the whole of the goods until 16th of June, and there- 
io ! e !!f. re n< ? t ready to perform their contract by 
submitting them for inspection within the specified 
ime : the defendant did not call upon them to do so. 

. a suit for breach of the contract by the defendant 
m not accepting the goo#, held, that the plaintiffs 
not being m a position to complete the contract, no 
cause of action had arisen. Held, on appeal, that 
he goods ought to have been ready for inspection 
vithm the ten days stipulated, and the plaintiffs, 
not having shown that they were ready and willing 
so , to P e3 ^ orj ^ the contract, had no right of action 
notwithstanding that the defendant never, in fact, 
called on them to deliver the goods for inspection. 
!he words ex a certain ship ” must be taken to 
mean that the goods are really landed, and not in 
course of being landed, and therefore, independently 
ot the question of the necessity on the part of the 
plaintiffs to show their readiness to perform their 
part of the contract the defendant was not bound 
?,°A ake g° ods on board ship, in respect of which 
it the contract were binding upon him, he would 
have been bound to take the risk of any damage or 
loss to the goods on board ship, or in the course of 
landing. Ro beets on Gladstone & Co v Ktts 
they Mull . . . 3B.L.E. O. C. 103 

16 Contract for Freight —June 
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smpment~-~Namvng probable date of arrival of 
steamer— Later arrival no breach of contract— 
Estoppel — Notice of readiness to load. The 
defendant m April 1891 contracted with the plaint- 
iffs for freight for 375 tons seeds, wheat, etcf, “ by 
any first class steamer, etc. (subject to safe arrival) 
June shipment. Goods to be alongside in time to be 
all taken m on or before the second day after notice 
that steamer is ready for cargo ; otherwise difference 
of freight at market rate to be payable on demand 
as liquidated damages/’ etc. On the 29th May de- 
fendant wrote saying he would be glad to know the 
name and probable date of arrival of the steamer 
£ rd June the plaintiffs replied declaring 
the S.b. 6W% of York against the engagement* 
and adding, m a postscript, that the steamer would" 
load on or about the 12th instant. 
The S.S. County of York arrived in Bombay on the 
10th June, but from unforeseen circumstances had 
not a berth in the dock and was not ready to load 
until the 23rd instant. In the meantime, on the 
18th June, the defendant repudiated the contract 
on the ground that, having been led by the plaintiffs 
to expect that the ship would be ready to load on 
the 12th instant, he had made telegraphic arrange- 
ments on that footing, and the ship not being ready 
he was compelled to ship his goods by other steam- 
ers, m order to fulfil his engagements. The plaint- 
iffs accordingly re-let the freight on defendant’s 
account, and brought this suit for the loss incurred 
m so doing. Held , that the plaintiffs were entitled 
to succeed, for that nothing had occurred to alter 
t&e original contract, which gave them the whole 
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of June in which to provide a steamer. The state- 
ment made by the plaintiffs on the 3rd of June 
(m answer to the defendant’s enquiries as to the 
probable date of the arrival of the steamer), that 
the steamer would be ready to load on or about the 
ilth instant, was not a promise, but a mere ex- 
pression of opinion. The question of estoppel 
did not arise. On the 22nd June the plaintiffs, 
gave their shippers, amongst others the defendant, 
a notice to the following effect : “ As the County 
of I ork will be m dock to-morrow readv to receive 
cargo, we have to request that your cargo be down 
not later than Wednesday, the 24th instant, etc., 
etc. ' Qucere : Whether this was a “notice that 
the steamer was ready for cargo ” as required by 
the contract, Beyts, Craig & Co. v. Martin 

I. L,. R. 10 Bom. 389 

17. — Custom or usage Qualifying 

waning of. On 18th April 
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ibyu, the defendant signed a contract (No. 3053) 
to buy from the plaintiffs 25 bales grey dhoties, 
June shipment, m four lots, with an interval of 
four weeks. These goods were not supplied, as 
n , ot *>e obtained at the price limited. 
1 * x-S 1 Se P tember 1890, the defendant gave the 
plaintiffs an order at an increased limit of price 
m the following terms : “ Please telegraph your 
Manchester friends to purchase on my account 25 
bales grey dhoties relating to No. 3053 at an all- 
iound advance of Id. per pair on original limits for 
INovember, December, January shipments, in three 
monthly lots, about 8 bales to be shipped in each 
month. . This order was accepted, and the goods 
were shipped as follows : — 6 bales were handed 
to the carriers (the S. and N. W. Railway Co.) in 
Manchester on the 28th November 1890, and were 
shipped at Berkenhead on the 9th December 1890 ; 
b bales _were handed to the same carriers on the 4th 
December 1890, and were shipped on the 13th Dec- 
ember 1890 ; 10 bales were handed to same carriers 
on the 23rd December and 1 bale on the 24th 
December, and these 11 bales were shipped on the 
6th January 1891. The defendant refused to ac- 
C ? P 1 t OLi ? oods * He contended that the documents 
or 18th April and 24th September should be read 
together, and that the final contract was for Nov- 
ember, December, January shipments, in three 
monthly lots, at intervals of four weeks. He also 
?2^ ended that tbe shipment on the 9th December 
1890 was a late shipment, and that he was not*, 
therefore, bound to accept the goods under the 
contract. As to this last contention, the plaintiffs 
alleged that by the custom of Bombay in the case- 
ot contracts made with members of the Native 
Piece-goods Association, the date of the carrier’s 
weight note was to be regarded as the date of ship- 
ment, and that, under such a contract as the one 
in question, delivery to the Railway Company or 
other inland carrier was equivalent to shipment, 
this custom, it was alleged, originated in con- 
sequence of the above Association having agreed 
that all piece-goods ordered out by its members. 
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should be conveyed to Bombay by certain lines of 
steamers only, and by no others. It was stated that, 
unless some such custom existed, it would in many 
instances be impossible for Bombay merchants to 
carry out their contracts, as no steamers of the 
selected lines might be available. The Judge of 
the Court of Small Causes at the hearing found that 
the alleged custom existed, and was generally ac- 
cepted and understood by merchants and dealers in 
Bombay. On reference to the High Court : Held, 
that the contract finally agreed on was that 25 
bales relating to No. 3053 (i.e., the documents of 
the 18th April) should be purchased on defendant’s 
account at an all-round advance of Id. per pair on 
the original limits. Such bales to be shipped in 
the manner and at the times mentioned in the docu- 
ment of the 24th September 1890. Smith v. Ludha 
Gbella Damodar . . I. Xj. R. 17 Bom. 129 

IB. Sale of Goods — Non-accept- 

ance of goods — Contract for goods to be ordered 
from Europe — Performance of contract by offer 
of goods of same description not ordered out for pur- 
chasers , but bought by vendors in Bombay. On the 
7th August the defendants commissioned the 
plaintiffs to order out from Europe 500 cwt. copper 
braziers, September shipment, assorted in the 
manner set out in the indent signed by the defend- 
ants, 44 free on board, Bombay harbour,” at the 
rate of £53-5 per ton. On the same day the plaint- 
iffs sent a reply to the defendants’ order in their 
usual form partly lithographed and partly written 
as follows : — 44 We have the pleasure to inform 
you that we have received a telegram from our 
Manchester friends, and so far as regards the 
cyphers therein used, we learn that they advise the 
following purchases, which will he invoiced to you 
at your limit, subject to confirmation by letter as 
usual. Order this day hundred bundles of copper 
braziers, at £53-5 per ton, free on board, Bombay.” 
As a fact, however, no telegram had been received 
from the plaintiffs’ Manchester friends, and the 
plaintiffs had not learned that they had advised 
the purchases referred to in their reply. The ac- 
ceptance of the plaintiffs’ offer was really based 
on the plaintiffs’ view of the probabilities of the 
copper market. The agents in England were unable 
to carry out the order, and it remained unexe- 
cuted. On the 26th October the plaintiffs, having 
negotiated with one Naga Dueha to take over from 
him a September shipment of copper by the S.S. 
Merton Hall, answering to the defendants’ order, 
and for the purpose of fulfilling it*, wrote to the 
defendants as follows : — 44 We beg to inform you 
of the arrival of the S.S. Merton Hall with hundred 
packages of goods sold to you as per agreement No. 
213 and have, therefore, to request payment of 
the cash for those goods, according to the terms of 
the agreement.” The plaintiffs’ negotiations, 
however, with Naga Ducha fell through, and they 
were unable to supply the defendants with the 
goods from the Merton Hall. The defendants on 
the 30th October wrote through their solicitors to 
the plaintiffs, stating that they believed the goods 
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never came to Bombay, and that they considered 
the contract at an end. The plaintiffs, however, on 
the 29th October had succeeded in purchasing a 
September shipment of goods from one Beg 
Mahomed, corresponding to those ordered by the de- 
fendants. They then on the 3 1st October wrote 
to the defendants, informing them that it was a 
mistake of their clerk to advise the arrival of the 
defendants’ goods per Merton Hall , and handing 
the defendants invoice of 100 bundles arrived ex 
Tuban Head. The defendants discovered that the 
plaintiffs had not ordered out these goods, but had 
purchased them in Bombay, and on that ground 
they refused to accept them. The price of copper 
had then fallen. The plaintiffs sold the goods by 
auction, and brought this suit against the defend- 
ants, to recover the difference between the price 
realized by the sale and the price which by their 
contract the defendants had agreed to pay. It 
was admitted by the plaintiffs’ witnesses that it 
was intended at the time the defendants gave their 
order that the goods should be ordered out from 
England by the plaintiffs ; and that this was the 
invariable course of business of the plaintiffs* 
firm — the present case forming the only instance to 
the contrary. Held , that the defendants w T ere not 
bound to accept the goods offered by the plaintiffs ; 
and that the plaintiffs were not entitled to recover 
the amount sued for. An importing firm which, 
accepts a commission to order out goods at a fixed 
rate, and undertakes that they shall be invoiced 
to the person giving the order at that rate, does 
not (in the absence of proof of usage to the con- 
trary) fulfil his contract by obtaining goods an- 
swering to the terms of the order from another 
firm in Bombay, and tendering them to the person 
giving the order. Bombay United Merchants 
Company v . Dooltjbram Sakulchand 

I. L. R. 12 Bom. 50 

19. Contract to deliver goods — 

Suit for non-delivery — Agreement exempting from 
liability in case of loss of carrying skip—-N ecessity 
for declaring name of carrying ship to purchaser — 
Loss of ship , what is a — July -August shipment, 
what amounts to. The defendants agreed to sell to 
the plaintiff 500 tons of coal per steamer July- 
August shipment. The last clause of the agree- 
ment was as follows : — 44 In the event of the ship 
being lost, this contract to be null and void.” 
The coal was put on board the S.S. Rubens by the 
defendants at Sunderland on the 30th and 31st 
August. On the 1st September the Rubens was 
sunk by collision in dock, and remained at the bot- 
tom in twenty-three feet of water for sixteen hours 
when she was raised and her cargo discharged. 
The coal was pronounced unfit for a voyage 
to Bombay. Extensive repairs to the ship were 
found necessary, and she was useless until the 6th. 
October. The plaintiff sued for damages for non- 
delivery of the coal. The defendants relied on 
the last clause of the agreement as exempting them 
from liability. Held , that the defendants were not 
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their part ^ of the contract during the second year 
of its continuance (ISS6), and praying (i) that all 
J£ e defendants be dlrected to deliver to the plaint- 
ifts the salt collected during I8S6 ; (ii) that de- 
fendants 2 4, and 7 should be held liable for any 
damages plaintiffs might suffer through a fall in 
the price of salt. The Court of first instance, 
having held that ^ the contract contained seven 
separate and distinct contracts, each defendant 
having contracted with reference to his own pans 
only, decreed (1) that the seven defendants should 
pay damages at the rate of R5-12-0 per garce for 

+ 1 o S o A i C0 ^ ected ky ea °h during the years 18S6 
to 1889, leaving the quantity to be ascertained in 
the execution of the decree ; (2) that the defendant 
should pay the plaintiffs’ costs. On appeal, the 
District Judge modified the decree by fixing the 
x^te oi damages at R45-10-0 for each garce of salt, 
it eM, on appeal, that A was not competent to assign 
his interest in the contract to the second plaintiff, 
since the contract was based on personal consider- 
ations, and that the assignment of it as an exe- 
cutory contract was invalid without the consent 
of the defendants. Farrow v. Wilson , L. R 4 C P 
744^; Humble, v. Hunter, 12 Q. B. 310; Arkansas 
ialley Melting Company v. Belden Minina Com- 
pany, 127 V. S. R. 379, followed. Namasivaya 
Gurixkkal v . Nadir Ammal 

I. L. K. 17 Mad. 163 

, — : — Sale of Goods — Special place 

of delivery to be 7nentioned hereafter Assessment 
of damages — Contract Act (IX of 1872), ss. 49, 
94, and 231 . Bought and sold notes of Purneah 
indigo seed provided : is The seed to be delivered 
at any place in Bengal in March and April 1891 ” 

It was added, “ the place of delivery to be men- 
tioned hereafter. ” The buyer made mention of this 
on the 20th March 1891 in a letter to the broker for 
both parties. This letter, specifying Howrah rail- 
way station as the place, was forwarded to the 
vendor, who replied that he would deliver at his 
own godowns at Sulkea. This the buyer declined. 
The vendor and the buyer each insisting that the 
place named by him was the proper one for delivery, 
the buyer refused to accept at the vendor’s godowns 
or at any place other than Howrah station. The 
vendor remained for a certain time ready and wil- 
ling to deliver at his godowns at Sulkea : and the 
buyer not accepting delivery at that place, th e 
vendor declared the contract cancelled. The buyer 
then sued him for breach of the contract to deliver 
at the place mentioned by the buyer. On the ques- 
tion whether the vendor had discharged his liability 
by readiness and willingness to deliver at his own 
godowns at Sulkea : Held, that the choice of 
place given originally by the contract to the buyer, 
subject only to the express contract that it must be 
in Bengal, and to the implied one that it must be 
reasonable, had not been converted, by the words 
about mention ” thereafter, into a deferred ques- 
be settled by a subsequent agreement. 
JLhe buyer, according to the contract already sub- 
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sisting, had the right to fix the place. There was 
a special promise in the contract as to the delivery, 
and to complete its terms nothing more was 
required than a men tion by the buyer of a reason- 
able place within Bengal. This had been made by 
of* Fi e ? 0ldiract therefore did not- fall within 
s. J4 of the Indian Contract Act (IX of 1872) deal- 
ing with cases where there has been no special 
promise as to delivery, and fixing the place of pro- 
duction as the place for delivery, but rather res- 
embled what was contemplated in s. 49. And the 
buyer was entitled to damages on the contract. 
URENON V . Lachmi Narain Attgurwala 

I. L. 3R. 24 Calc. 8 
I*. B. 23 I. A. 119 


26 . 


Contract to sup- 


, uuiwruco w sup- 

ply goods at fixed price — Duty imposed on material 
subsequently to date of contract— Liability to supply 
goods-Indian Tariff Act ( VIII of 1894), s 10. 
On -nd November 1894 the defendant contracted 
to supply the plaintiff with a certain quantity of 
dPotars made of European or Egyptian yarn No. 
89 at the rate of 225 pairs each month for a period 
ot one year. In January 1895 an import duty 
ot live per cent, was imposed by Government on 
tbe yarn. The defendant thereupon declined to 
supply the dhotars unless the plaintiff paid the 
duty m addition to the contract price. Held , 

! ^at under s. 10 of Act VIII of 1894 the defendant 
i call on the plaintiff to pay the duty which 

j be had paid on the yarn, that is, he could add so 
I much to the contract price as would be equivalent 
j to the duty which he himself had paid. The 
question was whether the dhotars supplied to 
the plaintiff were actually made out of yam on 
which duty had been paid by the defendant. 
Teikamlal JamnaDas v. Kalidas Dalpatram 
I. Ii. R, 21 Bom. 628 

~ ~ — ■ — Offer of Perform- 

ance Tender of Railway Receipts endorsed in 
blank Goods not available— Goods subject to 
demurrage or freight— Duty of seller. P agreed to- 
sell and F to buy, certain goods to be delivered 
to F in April- May 1897. The contract of sale 
contained (inter aha) the following clauses : ‘ i (10) 
The goods to be tendered fully 48 hours before 
the expiration of the present term of 72 hours, 
granted by the railway company in order to enable 
bu J er ? *5 sample, and inspect the same 

and the delivery not to be considered complete 
until the samples have been refracted and examin- 
?ii\ a £r dis P ut ? about quality, etc., settled, 
if j j railwa -y rec eipt be tendered, such to be 
handed to buyers 48 hours before the goods are 
liable to demurrage under the present term of 72. 
hours granted by the railway company.” P, not 
having before the 31st May goods of his own to 
meet the contract, arranged with H for certain 
goods of H to be delivered under it, and tendered 
^at da y> certain railway receipts, 
which had been endorsed in blank by H in respect 
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of the said goods, were tendered to F. F was ready 
°* ^ 01 ' * be goods ; but, before tendering the 

price, he insisted upon an endorsement of the 
railway receipts by H to P and by P to himself. 
P was unable to point out the goods to be delivered 
under the contract, nor could he indicate the 
wagon numbers. P refused to procure the endorse- 
ments required by F, and thereupon F declined to 
lake delivery as proposed, though he tendered the 
price m exchange for the goods. Held , that, F not 
having had an opportunity of inspecting the goods 
as provided by the contract, the tender made as 
aforesaid by P was not such an offer of perform- 
°f * be con faact as F was bound to accept, 
iz e/a, also, that F was not bound to accept a tender 
of railway receipts for goods subject (as some of 
these were) to demurrage nor for goods on which 
freight, had not been paid (as was the case with 
some of these goods), nor for goods that were not 
available on the 31st May, as in the present case. 
In order to establish a valid tender of the goods, 
it was for P to show that, had F taken the railway 
receipts, the railway company would have been 
bound to deliver the goods upon production of the 
receipts ; and F was under no duty to point out to 
P that the tender was defective. F’s duty under 
the contract arose when a sufficient tender was 
made to him, and not till then. Failure to justify 
an alleged breach of contract upon one ground only 
winch is found insufficient does not disentitle the 
defendant to rely upon other grounds which his 
rights under the contract entitle him to rely upon 
Cowan v. Milbum, L. R. 2 Exch. 230 , and Motkoor- 

% l nn ? oy v * Bank °f Ben 9 al > I- L. R. 3 Calc . 
referred to. Motichand v . Fulchand 

I. Xi. R. 26 Calc. 142 
3 C. W. 3NT. 110 

; Tender of Bail - I 

WQ y Receipts for goods subject to freight— Railway ! 
receipts for goods subject to demurrage— Defective 
tender— Estoppel Under a contract of sale of I 

goods it was provided that, if, instead of the goods 
railway receipts for them be tendered, they must be 
handed oyer to the buyers 48 hours before the goods 
were liable to demurrage under the present term 
of 72 hours granted by the railway company, that 
. seiiers be present at the time of delivery to 

TgT u Weighin 1 f and sam P b ug,” and in their 

defauit buyers will weigh and sample and sellers 
must abide by the result. 55 On the last day cf 
delivery the plaintiffs tendered to the defendants 
certain railway receipts purporting to cover the 
goods under the contract and 44 blank endorsed 55 
by the consignee named in the receipts, and de- 
manded payment of the goods ; they did not offer 
to give dehyery of the goods covered by the 
receipts. The defendants refused to accept the rail- 
way receipts until they were endorsed by the con- 
Si P e !* amed 111 them to tbe Plaintiff and by the 

found f 16 C i e /T d f‘ tS - ™ subsequently 
found that freight had not been paid on the re- 
ceipts, and that demurrage was payable on some 


CONTRACT — contd. 

1. CONSTRUCTION OE CONTRACTS — con td. 

W he rJ 00ds ’ bu C the defendants did not at the 
+w I ? any ob J ectlon on that ground. Held, 
thf deWl 18 r gard t0 the terms °* tbe contract, 
!™v d rf^- d t ntS WeM not b(mnd t0 acee Pt the rail- 
way receipts, or, upon their being tendered, to 

thfnlaint?ff e i?V he / 00ds aS demanded - That 
5“ i llad not C0 “Phed with the terms of 

‘ , c ause relating to delivery by railway receipts, 
and it was open to the defendants to rely upon that 
objection and they cannot be said to haTwaived 

tenderfn tl0 f S *1 t0 frei S ht > demurrage and the 
tbernif § 0f ^^coeipts instead of the goods 
tibemselves. That the offer made by the plaint- 
ltts did not constitute a readiness and willingness 
on their part to deliver the goods. Mootchand 
v - oREEKISSEN . . .4 0. *W, 1ST. 3X3 

, 4 — Collateral Agreement — Con- 

tract Act, ss , 21, 65— Mistake of law— Agreement 

0 secure repayment of loan , collateral to primary 
obligation. By an agreement in writing, defend- 
ants, trustees of a temple, in consideration of an 
advance of money which they represented was 
required to pay off debts incurred for the 
benefit of the temple, granted to plaintiff a lease 

1 • ?.£ ght to . manage the temple lands, and 

p amriff promised that he would repay himself 
ou , Profits to be derived from the lands, 

and that neither the defendants nor their family 
property should be made liable for the debt. 
In a suit by plaintiff against a tenant of the 
temple lands, this lease was held to be void for 
illegality. Defendants subsequently resumed 
management, and plaintiff sued them to recover 
the money advanced by him. It was found that 
the agreement was entered into by both parties 
under a mistake as to the validity of the lease. 
Held, that, assuming s. 65 of the Contract Act was 
not intended to vary the rule, that a mistake of law 
is no ground for relieving a party from his own 
contract, plaintiff was nevertheless entitled to 
recover on the ground that the agreement which 
provided for repayment was collateral, and had 
tailed. An agreement that an obligation which is 
contracted shall be discharged in some particular 
mode is collateral to the primary contract which 
cieated the obligation, though the two agreements 
may be mixed up in one contract. Kris hn an v, 
Sankara Varma . . X. L. R. 9 Mad. 441 

30. 


; Agreement not to alienate 

” Mortgage. . Plaintiff sued, as managing trustee 
01 a choultry, to set aside certain mortgages of 
the lands with which it was endowed, made by the 
second, third, and fourth defendants to the sixth 
and seventh defendants, and for an injunction to 
compel payment of kist, which had been allowed 
° 7U in ^° f n ' ears » contrary to the provisions 
i .I/. JJ acba ;fi ia sue d upon. The defendants 
pleaded, that the mortgages made were not in vio- 
lation of the provisions of the machalka. The 
Court of first instance dismissed the suit. On 
appeal, the Civil Judge considered the provisions 
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— “ Moreover, we are only entitled to cultivate the 
said four villages and to maintain the said choultry 
with the income therefrom as above stated ; and 
we have no right to alienate the said lands by sale, 
etc. — fatal to the right to mortgage advanced by 
the defendants one to five. Accordingly he re- 
versed the decree appealed from. Held , by Scot- 
land, 0. J., that the reasonable construction to be 
put upon that portion of the razinama relating to 
alienation was that the villages were not to be 
alienated so as to deprive the choultry of the re- 
ceipt of the portion of the produce fixed by the 
razinama for its support ; that the security of the 
cultivation of the land and the application of the fix- 
■ed portion of the produce to the maintenance of the 
choultry was all that the parties intended to effect ; 
that there was nothing in the record to show that 
the payment of that fixed portion had been render- 
ed less certain by the transfer of the villages to the 
mortgagees ; that, consequently, the beneficial in- 
terest of the plaintiff, as trustee under the razi- 
nama, was not impaired, and the mortgages were not 
made in violation of the provisions of the machalka. 
Per Holloway, J that the right set up was based 
upon a purely capricious exercise of the plaintiff’s 
will, in the effectuation of which he had no conceiv- 
able interest ; that contractual woi'ds seeking to 
ereate a right of this sort are ineffective to create it ; 
and that, consequently, the alienations by mortgage 
were wrongly declared void. Kkistna Madali v. 
Shanmuga Mud aliar . . 6 Mad. 248 

31 . ■ — Agreement to share Costs of 

.Litigation to be prosecuted to its furthest 
limits ~~F ailure on advice to appeal to Privy Coun- 
cil. Plaintiffs having sought to recover from 
defendants their share of the costs of certain litiga- 
tion which plaintiffs had set agoing at the instance 
of defendant’s father, who was jointly interested 
with plaintiffs in certain property in suit, but 
who^ wanted the means to prosecute the litigation 
for its recovery, and who, accordingly, executed 
an ikrarnamah agreeing to share the costs of the 
necessary litigation proportionably with plaintiffs, 
provided they furnished the funds for prosecuting 
that litigation to the furthest limits ; and the 
said litigation having terminated adversely to the 
interests of both plaintiffs and defendants, without 
any appeal having been preferred to the Privy 
Council, and defendants having repudiated all 
responsibility for costs on the ground of default 
in prosecution of litigation to the furthest possible 
limit : Held, that, as plaintiffs had merely under- 
taken to furnish the means for carrying on the 
litigation, but had not actually undertaken the 
conduct of that litigation, and as it was not in 
evidence that defendants had wished to go up 
to the Privy Council, and to this end had made 
a deniand on, but had been frustrated by, plaintiffs, 
the plaintiffs were entitled to recover proportion- 
ate costs in the concerted litigation, with costs 
m the present suit proportioned to the amount 
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thus obtained by them. The lower Courts in this 
case found that it had not been proved either that 
the pleaders had advised, or that defendant’s 
father had agreed, that there' should be an appeal 
to the Privy Council. Shushee Mohun Shaba 
Chowdhry v. Tara Purshad Mojoomdar 

25 W, R. 478 

32. Settlement of dispute be- 
tween Hindu widow and reversioners 

Ikrarnamah — Condition in restraint of lease 

Transfer of Property Act (IV of 1882), ss. 10 mid 
15. In an ikrarnamah executed by a Hindu widow 
on the one side, and her husband’s cousins on the 
other, in settlement of disputes regarding her 
husband’s estate, one of the conditions agreed 
upon was that, if either of the parties should want 
to execute a lease, jointly or individually, “ it 
would be executed and delivered by mutual con- 
sultation of both the parties,” and if “ the docu- 
ment be not signed and consented to by both 
parties, it shall be null and void.” In a suit 
brought on the basis of the ikrarnamah to set aside 
a lease granted by the widow : Held, that there is 
nothing in any statute law which renders such a 
provision inoperative ; neither ss. 10 and 15 of the 
Transfer of Property Act (IV of 1882) nor any 
principle underlying them is applicable to it ; it is 
not an unreasonable provision ; there was no ab- 
sence of equity in the arrangement, and effect 
should be given to it. Kitldip Singh v. Khet- 
rani Koer . . I. L. R. 25 Gale. 869 

2 C. W. 3N. 463 

33. Agreement to give refusal 

of purchase — Contract between purchaser from 
Hindu widow and reversioners — Breach of contract in 
leasing to others. W purchased an estate from a 
Hindu widow. On her death the reversioners 
brought a suit to set aside the sale and recover 
possession. Upon this W entered into an ikrar or 
undertaking, in which he agreed, on consideration 
of their desisting from the suit, that he would re- 
main in possession as long as he pleased, and, when 
he had occasion to sell the property, would give 
them the refusal. Several years after, W entered 
into negotiations with third parties for the sale 
of the concern to which the property was annexed, 
but not being able to come to terms wuth them, 
he broke off the negotiation, and the property was 
subsequently leased to others. Upon this the 
reversioners sued to have the property conveyed 
to them. Held, that TPs promise not to alienate ’ 
the property, coupled with the promise that he 
would personally retain possession, amounted 
to an undertaking which was violated by what 
had taken place. Plaintiffs were therefore en- 
titled to the conveyance sought for upon payment 
of the price. Ram Nath Sen Lushkur v. Rash 
Mohun Mookerjee . . 24 W. R. 214 

34, 

digo, 


Contract to cultivate In- 

— By a contract for the cultivation of indigo 
the defendant agreed, in consideration of certain pay-. 
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ments, to prepare the land, sow the seeds that should 
be supplied, reap the crop, etc. And it was stipu- 
lated that in case the defendant should neglect 
to cultivate the lands, the amla of the factory 
might cultivate them and deduct the expense 
from the money payable to the defendant. Held , 
that it was. not obligatory upon the plaintiff to 
enter upon the lands and cultivate them on default 
bv the defendant. Macrae v. Jhoomuck Misser 
Marsh. 386 : 2 Hay 391 


35.- — - Construction of 

Agreement-Right of suit to recover advances. A 
raiyat took advances from an indigo factory, on 
condition that he was not to repay any portion of 
the same until the expiration of the agreement, and 
even then he was not to be bound to repay the 
money in cash, but had the option either to pay 
the same in cask or continue to cultivate the land 
with indigo, and deliver the plants grown thereon 
until the whole of the advances were satisfied. 
Held , that an action would not lie for a refund of 
the balance in consequence of the plaintiff closing 
the factory before the expiration of the contract. 
Watson & Co, v. Hurry Nath Sircar 

7 W. R. 388 


36. — Breach of Con- 

tract? — Non-completion of agreement of compro- 
mise as part performance of contract to sow indigo . 
Where a contract for sowing indigo w r as entered 
into, and advances made in part performance of 
an agreement of compromise between the parties 
to a suit for enhancement of rent : Held, that 
the non-completion of the agreement of compro- 
mise did not exonerate the defendant from per- 
forming his part of the contract for sowing indigo. 
Sandys v. Setul Munbul . 10 W. R. 420 


37. Cash on delivery — Readiness 

and willingness to take delivery — Delivery , failure 
of, in terms of contract — Breach of contract — Cus- 
tom. Where a contract is for delivery “ free on 
board, 55 and cash on delivery is provided for, pay- 
ment may be enquired upon delivery of the goods 
at the time and place mentioned for delivery in 
the contract. Keilgees & Co. v. Jaduelall Shaw 
I. L. R. 16 Calc. 417 


38. Demurr age— Sale of cargo by 

consign ee — Several purchasers — Contract incor- 
porating the charier party — Liability of one pur- 
chaser for delay of all — Contract absolute. On the 
2nd June 18SS, the defendant entered into tw r o 
contracts with the plaintiffs, the consignees of the 
cargo, each for the purchase of 500 tons of coal per 
S.S. Dunedin then in harbour. The contracts pro- 
vided (inter alia) “ delivery to be taken at a rate 
of not less than 200 tons per day. All conditions 
in the charter party to be binding on the purchaser.” 
The charter party stated, “ cargo to be discharged, 
weather permitting, at the average rate of not less 
than 300 tons a working day, or to pay demurrage 
at the rate of £30 per ^working day, or pro rata.” 
Previously to the 2nd of June, the rest of the cargo 
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had been sold by the plaintiffs to three other pur- 
chasers, and the lay days had already . partially 
expired ; but as regards neither of these facts did 
the defendants ask nor were they given informa- 
tion. The Dunedin discharged at only three of 
her four hatches, and so discharging was able to 
give delivery of something more than 300, but less- 
than 400 tons a day. Delivery was given to which- 
ever of the four purchasers was the first to come 
alongside. At the expiration of the lay days 
(being the days required to discharge the whole 
cargo at the average rate of 300 tons a day) the 
cargo had been completely discharged with the 
exception of 264 tons, wffich remained to be deli- 
vered to the defendant. The cargo to be dis- 
charged subsequently to 2nd of June would have 
been discharged within the lay days, but for the 
want of lighters on the part of the purchasers of 
the cargo generally. It occasionally happened, 
how r ever, that a lighter was kept idle waiting for 
its turn at one of the three hatches. The plaintiffs 
paid one day’s demurrage in respect of the delay 
in discharging the 264 tons, and now brought an 
action to recover the same from the defendant. 
Held, that the defendant -was liable. The contract 
of the defendant (by incorporation of the charter 
party) to take delivery within the lay days, or to 
pay demurrage, being absolute, he could only ex- 
cuse non-performance of his contract by show- 
ing it was due either to default of the captain of the 
ship, or of the plaintiffs themselves, neither of 
which had been shown. The plaintiffs were not to 
blame for any difficulties occurring by reason of 
there being other purchasers. That w-as the well- 
known nature of the trade, and it was for the de- 
fendant, if he desired protection in this respect, to 
provide for it in his contract. Neither were the 
plaintiffs bound to be able to deliver to the de- 
fendant at the rate of 400 tons a day under his two 
contracts. The stipulation in each of the two 
contracts, that delivery should be taken at a rate 
of not less than 200 tons per diem, was not one on 
which the defendant could insist, but w&s an in- 
dependent stipulation in favour of the cargo. 
Volkart Brothers v. Nusservanji Jehangib 
Rhambatta . . I. Xj, R. 13 Bom. 392. 


39. Sals of Goods- — Delivery — 

Delivery on Sunday — Custom as to delivery. W 7 here 
the defendant, a European, w T as sued for damages 
for non-delivery of goods and contended that "he 
w ? as not bound to deliver on Sunday : Held, that 
delivery on Sunday was not unlawful, and that, in 
the absence of custom to the contrary, the defend- 
ant was bound to deliver the goods on that day if 
they had not already been delivered. Lalchand 
Balejssan v. Rersten . I. L. R. 15 Bom. 388 

$ 

40. Goods ordered through. 

commission agents — Contract of Agency— Con- 
tract of . Sale — Form of action. The defendants 
traded in Bombay as merchants and commission 
agents, under the style of S D & Co., being a 
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branch of a Erench firm trading in Paris under the 
same name, of which firm also the defendants 
were members. The Paris firm were agents for 
certain manufacturers of zinc. ^ 
Bombay merchant, ordered out 48 casks of zinc 
sheets through the defendants’ firm in " 
an indent in the foil owing form 
quest you to instruct * 

• jfJiA.LVJJ.CbOO JLUX 

me (it possible)^ the under- mentioned goods on my 
account and. risk upon the terms stated below.’ 5 
Such terms, Z'iitcv cilia , limited the price of the goods 
and the time within which the shipments were to 
be made. Later, the plaintiff consented to 
his limit of price. The defendants, having 
nieated with their Paris firm, wrote to the plaint- 
iff as follows : — “ We have the pleasure to inform 
you that our home firm has reported by wire con- 
cerning your esteemed order as follows : — c Placed 
at your increased limit 5 . 55 Subsequently the plaint- 
iff was informed by the defendants that, the 
manufacturers being full with orders, the zinc 
sheets would not be ready for shipment as soon as 
had been expected ; and he was asked whether he 
agreed to give an extension of time, or desired to 
cancel the indent- Simultaneously the plaintiff 
wrote that the contract time had been exceeded, 
and that he would buy similar goods in Bombay 
on the defendants 5 account. This the nlaintiff 


x * ^UJNbTRUCTION OP CONTRACTS- 

lows As regards the police arrangemc 
other espenses at the time of blasting stor 
T , I ° b ‘ ai nmga„orderor license, etc., and as' 

I he plaintiff, a | other kind of expenses, risk, and responsibi 
•d t , l “ es ® upon me. I will duly pay you at t 
« ^mbay P er mont h clear until the fixed 

■ 1 hereby re- J-he defendant was a stone contractor and h 
your agents to purchase for employed in this work of quarrying all his h 

for the previous two years on this very spo 
was well aware that blasting could not be < 
on without a license from the authorities 
was revocable at any time, and required r 
. ^crease annually. At the time of the agreement t 
nng comma- fendant was in possession of a licensp. wfd 
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which will be reaped in Bhadur.” The defendant 
also ap-eed not to sow on the land measured any 
crop that might. 4 cause obstacle to the cultivation 
of m <hgo 5 and, if he did so, * 4 the amlah of the con- 
oem should be at liberty to destroy such crop, 55 
and he should not 44 oppose the destruction there- 
i A nor ® ue the Courts, Civil or Criminal, for 
destruction of the same. 55 As regards a breach of 
any condition, it was provided : " If I or my heirs 
depart from the conditions of this indigo engage- 
ment directly or indirectly or in any way neglect 
to cultivate or do not cultivate indigo, I or they 
shall pay to the abovenamed M D and H D 
damages for the same from my or their person and 
property and shall raise no plea or objection. 55 
In 1886, M D and H D assigned the entire benefit 
of this agreement to the plaintiff. In a suit by 
the plaintiff against the defendant for damages on 
account . k* s a ^ e o ec ^ failure , to cultivate indigo 
tor the plaintiff’s concern in accordance with the 
°L t ^ e ? greement of the 13th December 
105^ : Held , that the agreement must be construed 
as one which had been entered into by the defendant 
with reference to the personal position, circum- 
stances and qualifications of M D and H D and 
them amlah ,* and that therefore it was not assignable 
so as to give the assignee a right to sue upon it in 
ins own name as for a breach of contract. Toomey 
v - Rama Sahi * . I. L. R. 17 Gale. 115 

43. Agreement to pay an an- 

imal suin m consideration for abolishing: a 
bazar, suit upon— Subsequent sale of the land on 
which the bazar stood — Right to annual sum 'payable 
under the agreement Plaintiff and defendants en- 

te fri C %? T t0 . a ?. agreement h y virtue of which they 
settled their disputes, and amongst other matters it 
was agreed that the plaintiff should abolish her 
bazar ao a certain place with in her zamindari, wbi-h 
she had established in opposition to a bazar belong. 

def ® nd f n * s J fnd it was further agreed 
that the defendant should pay her annually R25in 
j °! ^r meome from that bazar. Plaintiff also 
undertook that, so long as this annual payment was 
continued, she would not establish any new bazar 
two mdes of the bazar of the defendants. 
Subsequently the plaintiff sold the site of her for- 
mai bazar together with some other land. Held, 
nf hn \ e “ en * wa ? to be made consideration 
J the bazar ’ sbe was not entitled 

f? sbe bad Pf ted the land upon which 

the bazar stood. That if the payment w aS in con- 
Bideration of the plaintiff undertaking not to estab- 
lish a new bazar within two miles of the defendant’s 
bazar, she bad disentitled herself to a continuance 
of the payment from the time when she made it 
impossible for herself to secure the fulfilment of the 
condition by parting with the land. Sabat Mohini 
Dasi v. Bhuban Mohan Ghose S C. W. I ST. 182 

» T" a TT 7 Consideration — Compromise 
of a bona fide claim — Good consideration — Aaree- 
went to lend money on mortgage— Delay in couple- j 


COB'TRACT- 


- contd . 


1. CONSTRUCTION OP CONTRACTS-coitfd. 

j£S£ E £, ,,\ r“- K - »/ 

31st Au^rfsQl \ kn H against Grower. On 

defendant he pWlff agreed to lend the 

aerenclant R30,000 on a mortgage. Bv the flm w> 

ment the mortgagor (defendant” tvas to clem? the 

title, and the time fixed for comnleti™ Zrii “ 
ment was eight days from its date. The mortage 
was not completed within the stipulated^iml to 

consequence of the non-produetion of the Utie 

deeds by prior mortgagees, who were to be paid 
off out of the money to be advanced by the plaint 
iff. On the 9th September 1891, the plaintiffs 

*° the defe “dant reminding 1dm 
that the time for completion had expired, and stat- 
ing that the plaintiff would require interest to be 

TdTe 0 °„ n s* r ? ey , wh , ich he tad « 

idle on the defendant’s account. On the Mth 

SaSoSo 1 * 89 !!. tbe f pl f ntiff ““ tended 

the R30,000 to the defendant, but as no mortcrao-e 
deed was then ready for execution, the money was 
not then paid. The plaintiff was always readv 

quenc^of 8 the cfjT 5* “° ne y> b ^ fn conse^ 
quence ot the defendant’s delay he insisted on 

interest being paid from the 24th SeptembetolVl 

end of mS WCTe alti “ atel y Produced at tie 

and 0n 7th Defem O ber l891 Si t^?] oi R ece f h ^ 

was sent to the defendant for approval. Iteontam 

24th w° S i lpHl 1 fm g for P a y ment of interest from 

tbe^pWntiff W1 189L - . 0n . the 9tb December 1891, 

The two n^ n +t d t if n 1 “? ervlew , witb the defendant, 
ine two points then diseussed were (i) what time 

r Mrvar £ 

“si 

th. p»t, to taltofi u, Xm £ ££ 

1891 Tb 6 r?t Wa i P “ d k. 0111 the 24th September 
. The defendant ultimately agreed to this 
The mortgage-deed was duly engrossed with , 
stipulation for paynient of interest from the 24th 
September 1891, and the 26th January 1892 was 
fixed as the day for execution. On that dav 
however, one of the defendant’s daughters wTo 

iff refused to^ad^ e dee l was absent » a nd”the plaint- 
in refused to advance the money until her 

saws*. errs xrsll 

to , P a y interest from that date 
Tne plaintiff brought this suit claiming Rl, 865-12-0 
as damages for the defendant’s breach of amseement 
The lower Court held that, although the Sai 
agreement of 31st August 1891 mentioned no date 

the 9tt h T? h r! ShoUld run ’ tbe defendant on 
the 9th December 1891 had agreed to pay it from 

-4th September 1891 and had made no objection 
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, T _ T~ — Contract, for Sale 

of Goods , breach of —Price of goods not delivered— 
Mai het rate— Speculations on, the rise and fall of 
market, how differ from ordinary contracts— Custom 
of trade— Committee of experts, adjudication by, on 
matters of skill— Effect of error and fraud on their 
decision . The appellant entered into a contract 
to # deliver certain quantities of cotton, and having 
failed, sought to have the price of the amount not 
delivered fixed at the ordinary market rates. It 
was found, however, that the transaction, though 
purporting to be an ordinary contract, was In 
reality of the nature of speculations on the rise 
and fall of the cotton market, and dealt with goods 
which had no real existence in the market ; also 
that in such transactions it was customary for 
the prices to be settled by a skilled committee 
of merchants engaged in similar transactions. In 
the present case, the committee settled a higher rate 
than that actually prevalent in the market. Held, 
that in the absence of proof of fraud either in the 
inception or in the proceedings of the committee 
the appellant was bound by its decision. Mere 
error would not be sufficient to upset the decision 
of an expert tribunal voluntarily set up for the 
decision of matters of skill. Pestonji Jehangirji 
v . Jaisingdas Hansraj (1904) . 8C.W. W. 57 


— Contract — Consi- 

deration, executed or executory, failure of — Contract, 
subsequent claim for performance , after unsuccessful 
attempt to set aside — Estoppel — Benami transaction , 
B, claiming to have been adopted by G’ s widow 
under an anumaiipatra from G, brought a suit, 
which was compromised, for setting aside certain 
permanent leases, which Q * s mother, H, who was 
managing the estate after G’s death, had, without 
authority, granted to K, the nearest male relative 
of B. K, in that suit, had set up the invalidity of 
B’s adoption. The terms of the compromise were 
contained in four documents, one of which was an 
agreement by B promising to settle certain mehals 
in permanent ijara on ICs wife and her heirs. 
Another of these documents was an ekrar executed 
by K, by which K purported to acknowledge the 
validity of B's adoption and to renounce his claims 
to the estate. A third was the solehnama filed by 
K by which K purported to surrender one of the 
leases granted by H on B ratifying another of those 
leases. In a suit brought by $’s heirs for specific 
performance of the agreement in favour of S : Held , 
that K, having in subsequent proceedings impeach- 
ed and contested the validity of the adoption, 
contrary to his ekrar, the consideration had failed 
and the agreement was unenforceable. That the 
plaintiffs in claiming as heirs of S were not in a 
better position than if they had sued as heirs of 
K, as the circumstances of the case showed that 
S was merely a benamidar for K, and could not 
in any case claim a better right or title than K. 
There is not necessarily any inconsistency in a party, 
who has unsuccessfully tried to rescind an agree- 
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on the point until February 1892. The defendant 
contended that, if such an agreement was made 
on the 9th December 1891, it was without consi- 
deration, but the Court held that the plaintiff was 
at that date at liberty to rescind the agreement 
altogether, and that he had consented not to res- 
cind in consideration of being paid interest from 
the 24th December 1891. The lower Court accord- 
ingly passed a decree for the plaintiff. Semble : 
That time was not of the essence of the contract, 
but held That, in any case, under the circumstances 
here was consideration for the agreement made 
by the defendant to pay interest from the 24th 
September. The plaintiff clearly regarded him- 
self as entitled to rescind, and at the defendant’s 
request agreed to forbear to do so if the defendant 
would consent to pay interest from 24th September 
1891. The claim of the right to rescind was un- 
doubtedly a real one and made in good faith, and 
the forbearance to enforce it might well be an in- 
ducement to the defendant to agree to the plaintiff’s 
terms, and the principle laid down in Miles v. 
New Zealand Alford Estate Co., L. JR,. 32 Ch. D. 
266 , applied. Dadabhoy Dajibhoy Raria v. 
Prestqnji Merwanji Bartjcha 

I. Xi. B. 17 Bom. 457 


45. Maintenance — -Gifts for main- 

tenance — Construction — Primd facie gifts for life. 
Gifts or contracts expressed to be for maintenance, 
and indefinite as regards duration, may be shown by 
the acts of the parties or other circumstances to be 
intended to operate in perpetuity ; but primd facie 
they are limited to the life either of grantor or of 
grantee. Where the ordinary construction of a gift 
for consideration was that it guaranteed payment 
of an annuity, for the life of the grantor : Held, 
that, in the absence of evidence to the contrary, it 
must prevail. Karim Nensey v. Heinrichs (1901) 
1. L. B. 25 Bom. 563 : 
s. c. Xi. B. 28 I. A. 198 : 

6 G. W. IST. 1 


46. — Proposal with 

unqualified assent — Mistake in expression — Com- 
mon mistake— Unilateral mistake — Evidence Act 
(1 of 1872), s. 92, proviso 1 — Contracting party not 
able to read — Contract differing from that pretended 
to he read. It is of the essence of a contract that 
there should be (expressly or by implication) a pro- 
posal, to which an unqualified assent has been 
given: without such assent there is no contract; 
the minds of the contracting parties are not at one. 
Where a contracting party, who cannot read, 
has a written contract falsely read over to him 
and the contract written differs from that 
pretended to be read, the signature on the 
document is of no force, because he never intended 
to sign and therefore in contemplation of law 
did not sign the document on which the signature 
is. If a person executes a document knowing its 
contents, but misappreciates its legal effect, he 
cannot deny its execution , Dagdtj v. Bhana (1904) 
I, X, B. 28 Bom, 420 
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ment, afterwards claiming performance of it. 
■Guitum of Lord Cranworth in Blackett v. Bates, L. 
B. 1 Ch. Ap. 117, doubted. Srish Chandra Roy v. 
Roy Bonomali Rai Bahadur (1904) 

8 C. W. NT. 594 
49. Charter Party, contract 


„ X* D , . , jreiruy, coil tract 

0 p ' l ?j w l\ er s Lien— Charterer and sub-charterer 

Bill of lading issued to sub-charterer by captain — * 
Captain authorised by shipowner to sign bills of 
lading without prejudice to the charter " — Sub- 
charterer, if bound by charter party — Notice by 
shipper of charter party-Effect. Where the cap- 
tam °± a chartered ship was by the terms of the 
charter Party authorised to sign bills of lading on 
behalf of the shipowners, a bill of lading issued by 
the captain to a sub-charterer entitled the latter to 
delivered to him on the terms of 
the bill of lading irrespective of the charter party, 
although he had had notice of the charter party. 
Colvin y. Newberry, ! Cl. & Fin . 283, and Small 
mi ® Bing. 574, distinguished. Fry v. 

The Chartered Mercantile Bank of India, etc., 
B. it. i 0. r. 6 89, and Gardener <& Sons v. Trench - 
mann, L. R. 15 Q. B. D. 154, followed. A stipu- 
lation m the charter party that the bids of lading 
were to be signed by the captain 44 without W e- 
judice to tbe charter ” only meant that the rights 
e shipowners and the charterers against each 
other under the charter party were to be preserved. 
Third parties, to whom the bills of lading were 
issued, would not thereby be made liable to the 
conditions stipulated in the charter party. Ban- 
sen v. Harold Brothers, L. 11. 1 Q. B. 612, referred to. 
Notice by a. shipper of the charter party has not 
the effect of incorporating into the bill of lading any 
terms, which are inconsistent with it and which 
the captain was not bound to embody in the bill of 

a!^/i Q »£ ENEB *■ Haji Goolam Mahomed 
Azam (1905) . . I, L. R. 28 Bom. 573 

L. R. 31 1. A. 223 

ec.w.in 

n T Irr-r, / , J uriS( Iietion — Civil Procedure 
Code (Act XIV of 1SS2), s. 17, expl in, a. (2)— 
Butts arising out of contract-Clause of action— 

j SUm re " 16 , °fi er u acce P ted — Contract Act (IX 
of 18/2), ss. A, 10 and 25. A owed B a sum 
of money for which A gave B at Midnapore a 
cheque drawn on a firm in Calcutta, in favour of 
C. B took the cheque to C at Purulia and received 
the amount. C presented the cheque at Calcutta, 
where it -was dishonoured. On a suit brought by 
the representative of G at Purulia against A for the 
recovery of the amount paid, the defence was that 
the Purulia Court had no jurisdiction to entertain 
the suit. Held, that the contract, on which the 
suit was brought* was completed as soon as the 
consideration was paid, and as this was done at 
luruha, the contract was made at that place 

CM “p e® “ eanl “S of s - 17, expl. iii, cl. (2) of the 
Civil Procedure Code, and therefore the Purulia 
Court had jurisdiction. Sitabam Marwari v. 
Thompson (1905) „ . I. L. R. 32 Cale.884 


C ODTTR ACT — contd. 

1. CONSTRUCTION OF CONTRACTS — contd. 
51, 


Dm 2 7T — Gs-gocLs — Mate's receipt — Fraud 
Bills of lading-— Goods purchased for shipment 
abroad— Unascertained goods — Appropriation of 

goods by seller to the contract— Conditional appro, 
priation— Conversion of Mate's receipts into bills of 
lading before payment— Fledge of bills of lading to a 
third party without notice of seller's claim for the 
I price of goods— Contract Act (IX of 18721 ss 77 
78, 82, 83, .88, 178 . A purchased certain goods 
irom B for shipment abroad, delivery to be made at 
a later date. Cl. 13 of the contract provided as 
fodows : — “ lerms of payment cash on delivery of 
mate’s receipts, dock receipts or as provided in els. 

8, 9, and 11. Should the said receipts or warrants 
be retained by the buyer for examination, they 
shall remain the property of the sellers and be held 
by the buyers in trust for and at the absolute dis- 
posal of the sellers, until payment has been made 
in cash in terms of this contract, and if payment 
be made by cheque, until such cheque has been 
cashed. 59 Under A's instructions the goods were 
placed alongside the vessel by the seller and subse- 
quently shipped^ Mate’s receipts were made over 
to A for examination together with B's bill for 
payment. A subsequently without paying for the » 
goods obtained bills of lading in exchange for 
mate’s receipts, and thereafter pledged them with 
C without notice of B' s claim, and C thereupon 
gave credit to A for the full amount of the bills 
of exchange drawn against the goods represented 
by the bill of lading. Held, that the goods under 
the contract were unascertained at the date of 
contract, and therefore the sale was not complete, 
unless^ there was an appropriation by B as seller 
of thejgoods for the purpose of the contract, and 
that appropriation was found to be assented to by 
A. Held, also, that under cl. 13 of the contract 
the seller B obtained special property in the mate’s 
receipts even though standing in the name of the 
buyer A, which would enable B to hold the docu- 
ments as security for payment as against the real 
owner of the goods, and that there was nothing in 
the contract to show that the appropriation of the 
goods to the contract was intended by 5 to be 
other than final and absolute, that the sale and 
transfer to A was complete, and A had a right to 
dispose of the goods as owner, and in obtaining 
possession of the mate’s receipts gained the means 
of exercising that right. So when A obtained bills 
of lading in exchange for mate’s receipts he held 
possession of them as owner, and pledged them in 
that capacity to C. Moyce v. Newington , 4 Q. B. 

D 32, relied on. Clive J ute Mills v. Ebrahim Arab , 

1. L. R. 24 Calc. 177 ; Pease v. Gloahec, L. R. 1 P. 

C. 219, referred to. Mirabita v. Imperial Ottoman 
Bank, 3 Ex. D. 164 , distinguished. Held, further, 
that the pledge by A to C did not come within 
the proviso to s. 178 of the Contract Act. Jug- 
GEK5TATH AlTGURW ALLAH V. SMITH (1906) 

1. 1«. K. 33 Calc. 547 

52 „ — , Construction — 

Custom of trade in Bombay — Vendor and Purchaser — 

4 E 
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izes a firm to order and to buy and send goods to 
him from Europe, at a fixed price, nett free go- 
down, including duty, or free Bombay harbour, and 
no rate of remuneration is specifically mentioned 
the firm is not bound to account for the price at 
which the goods were sold to the firm by the manu- 
facturer. And it does not make any difference 
that the firm receives commission or trade dis- 
count from the manufacturer, either with or with- 
out the knowledge of the merchant. Paul Beier 
v. Chotalal (1904) . I. L. It. 30 Bom. 1 


53. Pakki Adat — Incidents of the 

custom — Employment for reward . The plaintiffs in 
Bombay bought and sold in Bombay cotton and 
other products on the orders of the defendant 
who traded at Shahada in Khandesh. In respect 
of the transactions sued on the plaintiffs before 
due date had entered into cross contracts of pur- 
chase with the merchants to whom they had 
originally sold goods on the defendant’s account. 
The transactions were entered into on pakki 
adat terms. The contract of a pakka adatia in 
the circumstances of this case is one whereby he 
undertakes or guarantees that delivery should, 
on due date, be given or taken at the price at which 
the order was accepted or differences paid : in effect 
he undertakes or guarantees to find goods for 
cash or cash for goods or to pay the difference. 
The evidence in the case establishes the following 
propositions in connection with pakki adat dealing : 
— (i) That the pakka adatia has no authority to 
pledge the credit of the up-country constituent 
to 'the Bombay merchant and that no contractual 
privity is established between the up-country 
constituent and the Bombay merchant, (ii) That 
the up-country constituent has no indefeasible 
right to the contract (if any) made by the pakka 
adatia on receipt of the order, but the pakka adatia 
may enter into cross contracts with the Bombay 
merchant either on his own account or on account 
of another constituent, and thereby for practical 
purposes cancel the same, (iii) The pakka adatia 
is under no obligation to substitute a fresh contract 
to meet the order of his first constituent. Held, 
that the defendant knew of the custom, which was 
not unreasonable as it did not involve a conflict 
between the pakka adatia* s interest and duty. 
Bhagwandas v. Kanji (1905) 

I. Xj, R. 80 Bom. 205 


54. Assignability— Transfer of 

Property Act {IV of 1892), s. 3 — “ Actionable 
claim 5 ’ — Beneficial interest in moveable property — 
Transfer of Property Act {IV of 1882), s. 6 {h ) — 
Contract Act {IX of 1872), s. 23 — “ Object or 
consideration .” The right to claim the benefit of 
a contract for the purchase of goods is a “ bene- 
ficial interest in moveable property ” within the 
definition of “actionable claim” in s. 3 of the 
Transfer of Property Act (IV of 1882), and, as such, 
assignable. In s. 6 ( h ) of the Transfer of Property 
Act (IV of 1882) and s. 23 of the Contract Act (IN 
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Principal and agent — Goods ordered nett freegodown — 
No remuneration fixed — Variance between printed 
and written terms — Liability to account. The 
plaintiffs sued to recover the balance due to them 
for goods delivered by them to the defendant under 
certain indents, the first clause of the printed por- 
tion of which ran as follows : — “ hereby request 
and authorize you to order, and if possible, buy and 
send ~|the undermentioned goods on ^-account 

and risk and 2^ bind to pay for the 

same at the prices and conditions specified below.” 
Other printed clauses provided that goods were to be 
landed by the defendant, who was to pay the im- 
port duty ; the plaintiffs were not to be liable for 
damages though they might have advised the de- 
fendant of having placed the order, or any portion 
of it ; the liability of the sellers and buyers, res- 
pectively, was to be the same as though a separate 
contract had been made out and signed in respect 
of each instalment, insurance was to be effected in 
Europe and the plaintiffs were to be free of all 
responsibility regarding it; the plaintiffs were 
not to be bound by any clauses or customs "not 
specifically mentioned in the indent ; and anything 
■written in the indent form by the buyers in any 
language, other than English, except their signature, 
was to be null and void. To this indent form the 
following matter, inter alia, was added in writing : — 
“ 12 Cases Ea/contg. 18 Pcs. of 25/130 yds. Plain 
Velvet 1421/18 at Is. 9 d. per yard. Nett free 
godown including duty. 60 days, 6 per cent. 
Int. after due date.” The plaintiffs brought out 
the goods referred to in the indents and the de- 
fendant took delivery of a portion of the same, but 
refused to take delivery of the remainder. The 
defendant contended, by way of defence and coun- 
ter-claim, that the plaintiffs were his commission 
agents for the purpose of purchasing goods in the 
European markets, and that they were bound to 
furnish an account of the difference, if any, between 
the cost price of the goods and the price mentioned 
in the indents. The lower Court, by an interlocu- 
tory judgment, held that the relation between the 
parties was that of principal and agent, and ordered 
the plaintiffs to furnish an account. The plaintiffs 
appealed. On appeal the preliminary objection was 
taken that the lower Court had erred in excluding 
evidence as to the custom of trade in Bombay. 
By an order dated the 7th March 1904 the suit was 
referred back to the lower Court in order that such 
evidence might be tiken. On further hearing, 
after such evidence was taken : Held, that there 
was an inconsistency between the printed and the 
written provisions of the indent. The print, 
however, could not be discarded, but it was neces- 
sary to discover the real contract of the parties 
from the printed as well as from the written words.” 

“ ’Gumm y . Tyne, 33 L. J. { Q . B.) 97,111 , followed. 
Held, also, that according to the custom of trade 
in Bombay, when a merchant requests or author- 
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of 1872), the words 44 object 55 and “considera- 
tion 55 are not synonymous, but distinct in mean- 
ing, the word “ object ” meaning “purpose.” 
Semite : The benefit of a contract, that is the bene- 
ficial right or interest of a party under the contract 
and the right to sue to recover the benefits created 
thereby, are assignable, provided that (a) the bene- 
fit is not coupled with any liability or obligation 
that the assignor is bound to discharge, and (b) 
the contract has not been induced by personal 
qualifications or considerations as regards the par- 
ties to it. Jaffer Meher Ali v. Budge Budge 
Jute Mills Company (1906) 

I. Is. R. 33 Gale. 702 
s. e. 10 C. W. N. 755 

r 55 Contract Act (IX of 1872), 

S. 69 — Money voluntarily paid cannot be recovered 
bach unless the party for whom such payment is made 
is bound to pay it — Revenue Recovery Act (II of 
1864), s. 35 — Applies only where party paying is 
tenant , mortgagor , or incumbrancer — Unregistered 
owner not bound to pay the 'revenue. An action to 
recover money paid is not maintainable under s. 
69 of the Indian Contract Act, unless the person 
from whom it is sought to be recovered was bound 
to pay it. On this point the law under s. 69 of 
the Indian Contract Act is the same as the English 
Law. Bonner v. Tottenham and Edmonton Per- 
manent Investment Building Society , [1899] 1 Q. B. 
161 , referred to. The revenue due on land owned 
by one who is not the registered holder is not 
money which such owner is bound to pay under 
the Revenue Recovery Act, though it may be to 
his interest to do so and the registered holder 
voluntarily paying such revenue cannot recover it 
under s. 69 of the Contract Act. Neither can he 
recover it under s. 35 of the Revenue Recovery 
Act unless he is a tenant, mortgagor or incum- 
brancer of such land. Boja Sellappa Reddy v. 
Vridhachala Reddy (1906) I. L. R. 30 Mad. 35 

58. a — Putni taluk — 

Benamidar — Contribution. The mortgagee of a 
share of a putni taluk, in order to save his 
interest therein, paid up the putni rent and claimed 
to recover a proportionate share thereof from 
the appellant who had, subsequent to the mort- 
gage, purchased the mortgagor’s share in the taluk. 
The appellant pleaded that he was only a benamidar 
for the mortgagor. Held , that the appellant having 
held himself out as the purchaser, and having 
got his name registered in the zemindar’s books 
in place of his vendor, was primd facie bound in law 
to pay the rent, and that under s. 69 of the 
Contract Act the mortgagee was entitled to succeed. 
Umesh Chandra Banerjee v. Khulna Loan 
Company (1906) . . I. L, R. 34 Calc. 92 

57. — — S. 69, Contract 

Act, applies only in cases where one person pays 
money which another is bound to pay — Payment 
must be to another ■ person. S. 69 of the Contract 
Act applies only where one person pays to another 
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money which a third party is bound to pay* 
Where Government, as mulgeni tenant, pays to 
itself the assessment, payable by the mulgar 
(landlord), it is not a payment by Government 
to another person* and the amount so paid or 
retained cannot be recovered from the mulgar 
under s. 69 of the Contract Act. Qucere : Whether 
the Government can be held to have such an in- 
terest as will bring it within the section, as the sale 
to avert which the payment is made can be brought 
about only by its own orders. Secretary of 
State for India v. Fernandes (1907) 

I. Is. R. 30 Mad. 375 

58. Contract Act, s. 70 — Inam- 

dar taking water for which zemindar is compelled 
to pay water-cess must recoup zemindar. When 
the holder of an inam within a zemindari takes 
for his benefit Government water and the zemindar, 
whose moveable and immoveable j)roperties are 
liable for the payment of the cess to Govern- 
ment, pays them, the latter can recover the 
amount of cess so paid from the inamdar under 
s. 70 of the Contract Act. The zemindar must 
be considered as rendering himself liable for the 
benefit of the inamdar and as not intending 
to do so gratuitously. Raja of Venkatagiri v. 
VUDUTHA SUBBARAYUDU (1907) 

I. Ii. R. 30 Mad. 27 

59. Official Assignee — Whether 

benefit, of contract vests in Official Assignee — Indian 
Insolvent Act (11 and 12 Viet., C. XXI), ss. 7 
and 24 — Assignment, of contract — Transfer of Pro- 
perty Act (IV of 1882), ss. 3, 6 (h) — “ Actionable 
Claim " — Contract Act (IX of 1872), s. 23 — 
Fraudulent, object. Property under a contract 
which an assignor can pass to an assignee, is 
an 4 4 actionable claim 9 9 within the meaning of 
s. 130 of the Transfer of Property Act, and would, 
under s.,7 of the Indian Insolvent Act, vest in the 
Official Assignee on the insolvency of the a signor. 
Under the joint action of s. 6 (h) of the Transfer of 
Property Act and s. 23 of the Contract Act, where 
the object of an assignment is fraudulent, the assign- 
ment is void and inoperative. Decision of Sale . 

J., in I. L. R. 33 Calc. 702, affirmed. Jaffer I 

Mehar Ali v. Budge-Budge Jute Mills Co. 

(1906) . . . . I. Is. R. 34 Calc. 289 

80. Sale of unascertained 

goods — Appropriation — Completion of sate — Trans- 
fer of ownership — Conditional appropriation — Jus 
disponendi — Mate's receipts — Bills of lading — • 

Frauds— Conversion of mate's receipts into bills 
of lading without, payment, for goods — Pledge of 
bills of lading to a third party without notice of 
seller's claim for the price of goods — Contract. Act (IX 
of 1892), ss. 77, 83, 95, 178. A agreed to pur- 
chase unascertained goods of a certain mark from 
B, the goods to be placed alongside the exportin 
vessel and to be paid for in cash against mate’ 
receipts. Cl. 13 of the contract provided : 

44 Terms of payment : Cash on delivery of mate’s 
or dock receipts or as provided in els. 8, 9 and II. 

4 E £ 


to 0* 
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Should the said receipts or warrants be retained by 
the buyers for examination, they shall remain the 
property of the sellers and be held by the buyers in 
trust for and at the absolute disposal of the sellers, 
until payment has been made in cash in terms of 
this contract, and if payment be made by cheque, 
until such cheque has been cashed. 5 * Under A' s 
instructions the goods were marked and placed 
alongside the vessel and subsequently shipped. 
Mate’s receipts made out in A’s name were obtained 
by B, and made over to A for examination together 
with J3’s hill and the usual measurement and weigh- 
ment certificates. Thereupon A obtained bills of 
lading in exchange for the mate’s receipts and 
pledged them with C, who acted bond fide and 
without notice of B’s claim. The goods were 
never paid for by A. Held , that there was an 44 ap- 
propriation ’ ’ by the seller B, assented to by the 
buyer A, within the meaning of s. S3 of the Indian 
Contract Act. Rohde v. Timmies, 6 B. G. 3S8 , 
referred to. Under the conjoint operation of ss.77 
and 83 of the Indian Contract Act, the sale was 
complete and the property in the goods passed 
from the seller to the buyer, and the pledge by A 
of the bills of lading to C was valid. Cl. 13 did not 
reserve to the seller the right of disposing of the 
goods nor did it render the appropriation condi- 
tional on payment of the price. The pledge by A 
to G did not come within the proviso to s. 178 of 
the Indian Contract Act. Per Geidt, J. — The 
object of cl. 13 was to secure the seller’s lien on 
the goods. Judgment of Sale, J., in I. L. R. 33 
Calc. 547, affirmed. Judggeenath Augurwallah 
v. E. A. Smith (1906) . I. L. It. 34 Calc. 173 

81. Railway Company— Receipt 

of goods by one company for carriage over its own 
and another company's line — Liability in respect 
of overcharge made by delivering company —Bye' 
laws — Power of Railway Company to alter the 
principle of ' calculation of rates. Two wagon 
loads of chillies were received by the Station 
Master at Bezwada on the Nizam’s Guaranteed 
State Railway for carriage to Agra station on the 
Great Indian Peninsula Railway at a rate of R270 
per wagon for the whole distance. On arrival at 
Agra the Great Indian Peninsula Railway Com- 
pany’s Station Master demanded payment of higher 
rates, calculated per maund, and refused delivery 
until such rates were paid. The consignees paid 
under protests and sued both Railway Companies 
for a refund of the excess charges. Held, that the 
contract for carriage of the goods for the whole 
distance was one entire contract with the receiving 
Company, who were liable for the overcharge, if 
any, wrongfully demanded from the consignees. 
Muschamp v. Lancaster and Preston Junction Rail- 
way Company, 8 M. <0 If. 421 ; 58 R. R. 758; 
Webber * v. The Great Western Railway Company, 3 
H. & C. 771, and Kalu Ram Maigraj v. The Madras 
Railway Company, 1. L. R . 3 Mad. 240, followed. 
Held,, also, that a bye-law of the Great Indian Penin- 
sula Railway Company which reserved to the Rail- 
way the right of remeasurement, reweighment, re- 
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calculation and reclassification of rates, terminal® 
and other charges at the place of destination and of 
collecting before the goods are delivered any amount 
that may have been omitted or under-charged did 
not authorize the Great Indian Peninsula Railway 
Company to alter the contract between the parties 
and charge at the place of destination maund rates 
instead of wagon rates. Chuni Lal v. The Nizam’s 
Guaranteed State Railway Company, Ld. 
(1906) .... I. L. R. 29 AIL 228 

62. Contract in writ 

mg registered— Contract signed by only one party » 
but acted on by both — Covenant — -Remote consequence 
of breach of contract — Damage — Limitation Act (XV 
of 1877), Sch. II, Art. 116. A contract, which has* 
in fact, been registered is no less a 4 4 contract in 
writing registered ” within the meaning of Art. 116 
of the Limitation Act, because it bears the signa- 
ture of only one of the parties, in the absence of any 
statutory provision regarding the signatures of 
both parties. Amhalavana Panda, ram v. Vaguram , 
I. L. R. 19 Mad. 52 ; Kotappa v. Vallur Zamindar T 
I. L. R. 25 Mad. 50 : Zamindar of Yizianagram 
v. Belter a Suryanarayana Patrulu, I. L. R. 25 M ad. 
587, followed. Apaji Bapuji Karjupi v. Nilkantha 
Annayi, 3 Bom. L. R. 667 , not followed. Where- 
there is an agreement between the lessor and the 
lessee that the lessee was to pay to the superior 
landlords the rent, which the lessors were bound to 
pay to them under their contract with the superior 
landlords, and owing to the failure of the lessee to 
pay the rent, the leased property was sold. Held,. 
that the loss of the property was not the natural 
consequence of the default of the lessee to comply 
with his covenant and the lessors are only entitled 
to compensation for any loss or damage, which 
naturally arose in the usual course of things for the 
breach of the contract. Gieish Chandra Das v+ 
Kunja Behaei Malo (1908) 

I. L. R. 35 Calc. 683 

s. e. 12 C. W. NT. 628- 

63. — — Bond given for 

the performance of a public duty, but not under the 
provisions of any law not within exception to s. 74 
of Contract Act — Right of suit — Civil suit main- 
tainable in respect of act amounting to criminal offence 
—Limitation Act (XV of 1877), Sch. II, Arts. 6, 115 
— Local Board's Act (Madras), ss. 162-C and 162-D 
do not bar a civil suit on contract. An agreement 
between a contractor and a local Board contained 
the following terms : 44 As I have taken over under 
contract for R406 the right to collect the fees on. 
the articles brought for sale in Udip, market from 
1st April 1902 to 31st March 1903 I am bound to 
act according to the following conditions I am 
not entitled to collect more than the under-men- 
tioned rate of fees from the person seated and trad- 
ing on the site of the fair. 

Rate of fees. 

R a . p- 

Each head-load , w » 0 0 2 

„ cart-load . * . . 0 2 0' 
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I am bound to put up a board with the rates of 
fees to be collected by me and my name in English 
and Canarese in a public place in the market. If 
I, my agent, or servant were to act contrary to the 
above regulations, I shall be liable to pay a fine 
not exceeding R50 imposed by the President of the 
Taluk Board, or I am not entitled to object if my 
gutta is put up for auction again subject to the loss 
that may be sustained by the Taluk Board.’ 7 Under 
the terms of the above contract, the President of 
the Taluk Board imposed on the defendant a fine of 
R20 on 4th November 1902 in respect of illegal 
excessive collections made by his agent. The 
defendant not having paid the fine, the President 
instituted a civil suit for the amount of the fine on 
4th January 1904. Held, that the suit was main- 
tainable, although the acts of the defendant’s 
agent amounted to a criminal offence and no crimi- 
nal proceedings were taken against the agent. It 
is doubtful whether the doctrine that a person in- 
jured by a felonious act cannot seek civil redress 
without prosecuting the felon in the Criminal Courts, 
applies in India ; and the doctrine does not apply 
where a principal is sued in the Civil Courts in 
respect of the wrongful acts of his agent. Held , 
also, that the agreement in question was not a bail, 
bond or recognisance within the meaning of the 
•exception to s. 74 of the Contract Act, and though 
given for the performance of a public duty, it was 
not given under the provisions of any law. The 
exception to s. 74 did not apply and the plaintiff 
was entitled to reasonable damages under the sec- 
tion. Held , also, that the suit was based on con- 
tract and for purposes of limitation fell within Art. 
6S or 115 of Sch. II of the Limitation Act and not 
under Art. 6 of the Schedule. Held , further, that 
the penal clauses of ss. 162-C and 162-D of the 
Local Board’s Act did not preclude the plaintiff 
•from suing the defendant on his contract. Presi- 
dent oe the Taluk Board, Kundapur v. Burde 
Lakshminarayana Kampthi (1908) 

I. L. R. 31 Mad. 54 

04. Sale of Goods by des- 

cription— Appropriation by Vendor— Refusal to 
.lake Delivery — Reference to Arbitration — Evidence 
of Assent Action for Goods bargained and sold — 
Suit for Price— Contract Act (IX of 1872), s . 120. 
Where in a contract for the sale of goods by de- 
scription the property in the goods has passed to 
the buyer, s. 120 of the Indian Contract Act does 
not deprive the seller of the form of action for goods 
bargained and sold, and such an action can be 
brought for the price of the goods on the buyer 
•refusing to take delivery. Mitchell, Reid & Co. 
v. Buldeo Doss Khettry, 1. L. R. 15 Calc. 1, distin- 
guished. A letter of reference signed by both buyer 
and seller, requesting arbitrators to ascertain 
whether certain specific bales of goods, appropria- 
ted by the seller to the contract, are inferior in 
•quality to the goods deliverable under the contract, 
and whether an allowance ought to be made, is evi- 
•dence of assent by the buyer to the appropriation. 
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Finlay, Muir & Co. v. Radhakissen Gopikissen 

( 1909 ) • . . I. L. R. 36 Calc. 738 


2. CONDITIONS PRECEDENT. 

1. — Intention to execute more 

formal eontraot — Final agreement, effect of. 
Where two parties have come to a final agreement, 
the mere fact that at the time of their doing so they 
intended to embody the terms of such agreement in 
a formal instrument does not make such agreement 
less binding on them. Whymper & Co. v. Buckle 
& Go I. L. R. 3 All. 409 

2. ■ — Intention to make more 

formal contract — Binding effect of 'preliminary 
agreement — Agreement to adjust suit, suit for 
damages for breach of . Even where formalities in 
the embodiment of contracts are at the option of the 
parties, there may be a concluded and binding con- 
tract, although there is an intention to put its terms 
into a. more formal shape. The existence of such 
intention is evidence that neither party was to be 
bound until the intended formalities have been 
complied with. But when a sale, so as to pass an 
interest, requires certain formal steps, and nothing 
turns upon the intention of the parties, no inference 
against a concluded agreement can be drawn from 
the non-completion of formalities which are not of 
their selection. The parties to a suit executed a 
written agreement, which was duly registered, 
whereby the plaintiff agreed to accept the property 
of the defendant, specified in the agreement, in 
adjustment of the said suit. The agreement was 
not recorded under s. 98, Act VIII of 1859. The 
plaintiff proceeded with his suit, obtained a decree 
and sold the property mentioned in the agreement, 
in execution of the said decree. The sale-proceeds 
being insufficient to satisfy the decree, other pro- 
perty belonging to the defendant was attached 
and sold for R23,360. In a suit for damages 
brought by the defendant i—Held, that the agree- 
ments to withdraw the previous suit and to accept 
the properties of the present plaintiff in discharge 
of the claim were concluded agreements, and that, 
therefore, the present plaintiff was entitled with 
interest to the sum which property not mentioned 
in the agreement fetched at the sale under the 
decree obtained by the defendant. Vexkata- 
chellasami Chettiar v. Kbistnasawmy Iyer 

8 Mad. 1 

3. — Un seaworthiness — Breach of 

contract in not shipping goods — Part performance . 
In an action for breach of contract in not shipping 
certain goods, the defendants pleaded the unsea- 
worthiness of the vessel. It was found that the 
ship was unseaworthy at the time of sailing, and 
that the defendants had placed part of the goods 
on board. Held , that it is a condition precedent 
that a vessel shall be in a proper state to take the 
goods on board for the purpose of the particular 
voyage ; or in such a state that she may be made 
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fit for the voyage with the goods on board, 
without such a delay as to frustrate the object of 
the merchant in shipping his goods. Held , that 
the putting part of the goods on board without 
knowledge of the unsea worthiness of the vessel was 
not a waiver of the performance of the condition. 
Semble: Unseaworthiness at the time of sailing is 
not a breach of the condition. Turner Morrison 
v. Ralli Mavrojani . 2. B. L. R. O. C. 1 27 

Agreement to ship after 


two country voyages — Contract of affreight- 
ment, construction of. When a ship-owner has 
contracted to give a certain notice to a charterer, 
or to do any other act, with a view to inform the 
charterer when the ship will be read}’, the charterer 
is not bound to ship his goods until the ship-owner 
has given him that notice or has done that act. 
Held, therefore, in an action for not shipping goods 
under the following contract : — 44 H. S. to arrive 
after completion of two country voyages for London 
on notice in May or June,” it appearing that the 
plaintiffs had sent the vessel for one country voyage 
only, that the defendants were entitled to refuse 
to ship the goods. Fleming v. Koegler 

I. h. R. 4 Gale. 237 :3C.L.E. 287 

Affirming decision in s. c. . 2 C. L. It. 169 

5. Stipulation not to sell to 

others same description of goods — Suit for 
breach of contract . The plaintiffs on the 4th August 
1881 entered into a contract with the defendant 
for the sale to the latter of a quantity of goods of a 
certain description 44 to be delivered up to the 31st 
December 1881.” The plaintiffs stipulated that 
they would make no sales of goods of the same 
description to others before the 1st December 1881. 
The goods arrived in Calcutta between the 4th and 
24th November 1881. On the 15th August the 
plaintiffs entered into other contracts with other 
buyers for the sale of the same description of goods 
at a lower price than that at which they had sold to 
the defendant, these contracts being on terms that 
the goods were not to arrive in Calcutta until after 
the 31st December 1881. In a suit to recover 
damages for breach of the contract by the defendant 
in not accepting the goods : — Held , that the stipula- 
tion not to sell the goods to others itself amounted 
to a condition precedent to the defendant’s obliga- 
tion to accept the goods, and therefore the plaintiffs 
were not entitled to damages. Carlisle 
Nephews & Co. v. Ricknauth Bucktearmull 

I. Jj» B. B Gale. 809 

8. Condition to abide by in- 

terested referee — Maxim 4 4 No man can be judge 
ii\r his own causeN A entered into a contract to 
supply Government with timber of a certain qua- 
lity to be approved by K , the superintendent of the 
gun carriage factory, for which the timber was re- 
quired, before acceptance. K bond fide tested and 
rejected the timber tendered. Held, that it ‘was not 
open to A to question the reasonableness of JCs 
refusal to accept the timber or to show that the 


timber was of the quality stipulated for. Per 
Innes, J. — The rule of civil law that a condition 
the happening of which is at the will of the party 
making it is null and void, as being destructive of the 
contract, is not a rule of the Indian Law of Con- 
tracts. Per Muttusami Ayyar, J. — The maxim 
that 4 no man shall be a judge in his own cause ’ does 
not apply where one party to a contract agrees to 
abide by the judgment of the other, or where both 
parties agree to abide by the decision of an interest- 
ed third party. Secretary of State for India 
v. Arathoon . .1. L. R. 5 Mad. 173 

7. — — Guarantee that, 

casbs for shipment are fit for purposes for which 
they are employed . If a party enters into a contract 
to provide and ship molasses at the risk and ex- 
pense of the seller, he must be taken to guarantee 
that the casks are proper casks, and properly cop- 
pered for any voyage from Calcutta for which such, 
goods may be reasonably ordered by the plaintiffs to 
be shipped. Palmer v. Cohen . 1 Hyde 123 

8. Comparison of aee omits 

of collection — Contract to be liable for outstand- 
ing balance. The defendant promised that in the 
event of his obtaining possession of certain land he 
would be responsible for all balances ascertained to 
be outstanding, after comparison of the collection 
accounts for 1259 (1852). Held, that the compari- 
son of the accounts was a condition precedent to 
the defendant’s liability, and therefore that the 
plaintiff was not entitled to recover such arrears,, 
notwithstanding the defendant was let into posses- 
sion and it was proved that there were such arrears? 
unless it was also shown that the accounts had 
been compared or an opportunity of comparing 
them had been afforded to the defendant. Luc- 
KHY DaSS MusTOOFEE V . JOGESHUR MOOKERJEE 

Marsh. 502 : 2 Hay 687; 


Payment for removal of ob- 


struction — Suit on obstruction not being removed. 
By the terms of an arrangement come to by the 
parties in the proceedings before the commissioner 
in a suit for partition of real property it was agreed 
that 44 T (one of the parties) is to be paid the price 
of a privy which is to be pulled down for the purpose 
of the new pathway to be opened on the west side of 
the premises, which price is to be ascertained (by 
the commissioner) on inspection, and paid by all 
parties, T being at liberty to take over the materials 
at a valuation.” In a suit by the purchaser from 
one of the parties to the partition suit against T, 
charging that he obstructed the pathway, etc., 
such obstruction being the not removing the privy : 
— Held (reversing the decision of the Court below), 
that the payment to T of the price of the removal 
was a condition precedent to the obligation on|T 
to remove the privy. Tarrucje Natjth Ghose. 
v. Kalee Pershad Khettry 

2 Ind. Jur. 3ST* S. 210 
Suit on non-delivery of 


10 . 

goods — Mutual obligations . The plaintiffs entered 
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into a contract in writing by which the defend- 
ant was to deliver 2,450 bundles of gingelly 
seed on being put in possession of the necessary 
funds. In a suit for damages by reason of non- 
delivery : — Held, that the plaintiffs, before they 
could recover, must show that they paid or ten- 
dered the amount stipulated, and that the ven- 
dor’s rights under the contract could not be 
controlled by the course of dealing between 
the parties. Shand & Co. v. Atmakttei Adi- 
naeayana Chetti ... 2 Mad. 193 

11. ; , — — — ~ — Suit on non-deli- 

very of goods— -Reciprocal promises — Damages , 
measure of. On 6th March 1883 F promised to sell 
5,000 bags of gingelly seed at R7-11 a bag to S. 
Two-thirds of the price was paid in advance. F 
agreed to deliver the 5,000 bags at the end of April 
and to give S notice, as instalments of 1,000 bags 
were ready for delivery within the stipulated time, 
and S promised to pay F the balance of the con- 
tract price on each instalment when ready for deli- 
very. There was neither delivery nor payment in 
terms of the contract, 3,000 bags were delivered by 
F, but S did not pay the balance of the price due, 
and 2,000 bags were never delivered. On 7th May 
F declined to deliver these bags, on the ground that 
S had not paid the balance of the contract price for 
the 3,000 bags delivered when ready for delivery, 
and, subsequently, repaid to S the balance due to 
him of the money advanced. In a suit by >8 against 
F for damages for non-delivery of 2,000 bags : — 
Held , that F was not excused from performance of 
his promise by the failure of S to pay the balance 
due for the bags delivered, and that S was entitled 
to recover the difference between the market and 
the contract price on the day the contract was 
broken by F. Simson v. Virayya 

I. L. R. 9 Mad. 359 

12. . Averment of readiness and 

willingness — Covenant dependent or independent. 
The plaintiff and defendants entered into the fol- 
lowing agreement, dated 26th January 1851 : 
4 c Under the bond executed to J M by B on the 9th 
October 1849 for Rl, 252-13, the balance left due by 
him in the matter of the jaggery which he undertook 
to supply to you, R 1,360 remain due on this date to 
the exclusion of what has been paid for the amount 
of principal and interest ; for this balance you 
have obtained by purchase the virthi land possessed 
by B in Sitaparam Agraharam, and the half virthi 
of land of his elder brother. Under such circum- 
stances, we hereby agree to pay you out of the said 
amount R680 within the end of May in the current 
year, and the remaining R680 within the end of May 
of the ensuing year 1852, and then to get the said 
deeds of sale endorsed by you and the ft virthis of 
land put into our possession as purchased by us. 
We will therefore pay the said amount of Rl,360 in 
two instalments and take back this sanad along 
with the deeds of sale endorsed.” In a suit for 
recovery of a sum of money alleged to be due under 
the agreement : — Held , that on the true construc- 
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tion of the contract it was not incumbent on the 
plaintiff to deliver, or aver readiness to deliver, the 
land to the defendants. The question whether 
covenants are dependent or independent, ox whether 
a certain act is or is not a condition precedent, is 
entirely one of construction and to be determined 
in each case by educing the intention of the parties 
from the language “they have used. Young v. 
Mangalapilly Ramaiya . |. 8 Mad. 125 

13. — Independent covenants. 

Where defendants sub-rented an abkari farm 
for one year, from 31st July 1864, under a 
machalka, by which the defendants covenanted to 
pay monthly instalments of rent to plaintiff, and 
plaintiff covenanted to furnish defendants with the 
accounts of the farm from the month of July 1864, 
during which period the management was in the 
hands of plaintiff’s agent, in an action by plaintiff 
for rent due to him, and the value of arrack sup- 
plied by him : — Held, that the covenants w r ere in- 
dependent, one not being a condition precedent to 
the other, and that therefore the non-performance 
by the plaintiff of the covenant, to furnish accounts 
was not sufficient to justify the entire dismissal of 
his suit against the defendants, there being no obli- 
gation on him to allege readiness and willingness to 
furnish accounts. Ramaiya w Naeayanasamy 

3 Mad. 209 

14. Deposit with Bank — Receipt, 

given for loan — Statement in receipt that loan was 
repayable on production of receipt — Non-production . 
The plaintiff deposited the sum of R2, 454-7-7 with 
the defendants’ bank in Bombay as a loan for a 
year, to bear interest at the rate of four-and-a-half 
per cent. He was given a receipt for the said sum, 
which stated that the money was ‘ s repayable here 
on production of this receipt.” Held , that the 
receipt contained the terms of the contract of loan 
between the plaintiff and the defendants, and that 
the production of the receipt was a condition pre- 
cedent to the repayment of the money. Dais v. 
Hongkong and Shanghai Banking Coepobation 

I. L. R. 14 Bom. 498 

3. PRIVITY OF CONTRACT. 

1. Privity, want of— Goods 

carried by two companies. Plaintiff delivered a 
certain quantity of jute to the India General Steam 
Navigation Company at Serajgunge, for delivery at 
the Eastern Bengal Railway Company’s station at 
Sealdah, and it was arranged by the bill of lading 
(the contract in the case) that the freight from 
Serajgunge to Sealdah should be payable to the 
Eastern Bengal Railway Company at Sealdah, and 
it was so paid upon the delivery of the goods. A 
portion of the jute was not delivered, and this suit 
having been brought against the Eastern Bengal 
Railway Company for the value thereof, the Small 
Cause Court Judge was disposed to dismiss the suit 
without further enquiry, on the ground of want ol 
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privity between plaintiff and defendant. Held , 
that it was premature for the Judge to say that the 
suit could not lie against defendant without pro- 
ceeding with the further investigation of the case, 
and that, although plaintiff might have a remedy 
against the India General Steam Navigation Com- 
pany, it by no means followed that he had none 
against the defendant company also. Gujendro 
Mohtjn Shaha v. Eastern Bengal Railway 
Company . . . . 17 W. R. 240 

See s.c., after remand . . 18 W. B. 145 

where it was held that the want of privity of con- 
tract. w r as an inference the Judge might legally 
draw from the facts. 

2, Purchase in one name— 

Agreement to hold on joint account. In an action 
by A against B for damages for non-acceptance of 
shares by B, alleged to have been bought by him of 
A , it was shown that the shares were bought by C, 
who, after the purchase, entered into an arrange- 
ment with B that the purchase should be on their 
(B and 6”s) joint account. Held, there was no con- 
tract between A and B, and the suit was dismissed. 
Barrow v. Stewart . 1 Ind. Jur. N. S. 228 

4. REPUDIATION OF CONTRACT. 

1. Contract entered into by- 

mistake — Power to replace parties in their 
original positions. He who would disaffirm a 
contract entered into by mistake must do so within 
a reasonable time, and will, not be allowed to do so 
unless both parties can be replaced in their original 
position. Muhammad Mohidin v. Ottayal Um- 
mache 1 Mad. 390 

2. — Delay — Bight to have contract 

set aside. One who repudiates a contract and asks 
to have it treated as void is bound to take steps for 
this purpose at the earliest moment without avoid- 
able delay. Although one of the parties to a con- 
tract was induced to enter into it by fraud of the 
other, he is nevertheless bound by the contract 
until he repudiates it, and this he cannot do when 
he has allowed that to occur on the footing, or in 
view of the contract, v T hich renders it impossible 
that the parties should be put in status quo. In such 
circumstances his proper remedy is by an action for 
damages. Taleb Hossein v. Ameer Baksh 

22 W. R. 529 

3 . Right to rescind contract 

— - Contract Act (IX of 1872), s. 39. A agreed to 
purchase from B under two contracts 300 tons of 
sugar to be delivered at different dates. A having 
faffed to take delivery under the first contract, B 
claimed to rescind both the contracts. Held, that 
as there "was no refusal on the part of A within s. 39 
of the Contract Act, B was not entitled to rescind 
the second contract. Sooltan Chand v. Schiller , 1 . 
L* B. 4 Calc. 252, relied on. Though the English 
law does not govern this case, the views of the 
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learned Judges in the following English cases would 
serve as useful guides in determining what amounts 
to a refusal. Freeth v. Burr, L. R. 9 0. P. 208 . 
The Mersey Steel and Iron Company, Limited, v. 
Naylor Benson & Co., 9 App. Cas. 434, referred to. 
Rash Behary Shaha v. Nrittya Gopal Nundy 
(1906) .... I. L. R. 33 Calc. 477 


1. Evidence of Contract — 

Material variation. G <£ Co. and H <£? Go. were 
merchants at Calcutta. H <0 Co. sold to G cfc Go. a 
large quantity of indigo through the medium of a 
broker, who drew up a sold note addressed to H & 
Go. and submitted it to H for his approval, when H 
having objected to a particular word remaining, the 
broker took the sold note to C and informed him of 
IPs objection. C struck his pen through the word 
objected to by H, placing his initials over that era- 
sure, and returned it to the broker, who thereupon 
delivered it, so altered, to H 6s Co. The broker 
delivered to C & Co. on the following day a bought 
note, which differed in certain material terms from 
the sold note. In an action brought by H Jr Go. 
against G <£ Co. for non-performance of the contract 
contained in the sold note, the Supreme Court at 
Calcutta was of opinion that the sold note alone 
formed the contract, and found for the plaintiff’ s. 
Held, by the Privy Council on appeal (reversing that 
decision), that the transaction was one of bought 
and sold notes, and that the circumstances attend- 
ing C's alteration of the sold note, and affixing his 
initials, were not sufficient to make that note alone 
a binding contract ; and that there being a material 
variation in the terms of the bought note with the 
sold note, they together did not constitute a bind- 
ing contract. Cowie v. Remfry 

3 Moo. I. A. 448 

2. — Broker's bought 

note. A broker’s bought note is not of itself evi- 

dence of a contract. It is signed by one only of the 
parties. To complete the evidence of the contract, 
there should also be a sold note signed by the other 
party showing that the buyer had duly accepted 
his supposed obligations. Mackinnon v. Shib- 
chandra Seal . . Bourke O. O. 354 

3. Material varia- 

tion in notes. The bought note in a contract for 
the purchase and sale of silk c 4 chussum ’ 5 was as 
follow’s : — “Bought by your order, and for your 
account, the following silk chussum, of Messrs. 
Jardine, Skinner & Co., as much as they may supply 
of November and March bund,’ 5 etc. The sold not© 
was in similar terms, but stated that as much 4 4 as 
you can supply * ’ w r as sold. Held, that the bought 
and sold notes did not constitute a contract binding 
Messrs. Jardine, Skinner & Co. to supply chussum 
of either the November or March bund at a loss. 
Tamvaco v. Skinner . 2 Ind. Jur. 3ST. S. 221 

4. _ Sold note differ- 

ing from bought note — Mistake in name of one or 
the parties to the contract — Oral evidence to show 
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with whom, the contract was really made — Specific 
Relief Act , ss. 31, 34— Damages for hr each of 
- contract , right of suit for. A contract intended to 
have been entered into between the plaintiff and 
the defendant was entered by a mistake on the part 
of the broker in the sold note, as having been made 
between a third person and the defendant. In a 
suit brought by the plaintiff on the contract, oral 
evidence was given to show that the contract was 
really made between the plaintiff and the defend- 
ant. The Judge of the Small Cause Court found 
that the mistake did not mislead the defendant, and 
gave judgment in favour of the plaintiff contingent 
•on the opinion of the High Court as to whether the 
mistake in the sold note was a bar to the plaintiff’s 
suit for damages on the contract. Held, that there 
was a contract between the parties for breach of 
which the plaintiff could sue for damages. Maho- 
med Bhoy Puddumsee v. Chutterptxt Sing 

I. Jj. R. 20 Calc. 854 

5. — — Contract of sale 

— Want of assent — Broker's bought and sold notes. 
To contract through a broker, to sell a quantity of 
paddy at a price stated, the plaintiff firm signed the 
■sold note. This was taken by the broker to the 
defendant firm, of which a member, before signing 
the bought note, wrote in Chinese characters, not 
understood by the vendor, a term as to quality. 
This was to the effect that the paddy was to be 
without yellow grains and not wet. A part deli- 
very was made of paddy not answering this de- 
scription. For this the defendant firm made a part 
payment at a reduced rate. Of the rest they re- 
fused to take delivery, when tendered, because it 
was not of the quality contracted for. Held , that 
the plaintiff’s suit for the balance of the price of the 
part delivered, and for damages for non-accep- 
tance of delivery of the rest, failed. If the plaint- 
iffs — neither they nor their broker understanding 
Chinese — did not assent to the term written by the 
defendant, then there was no contract entered into 
to buy. If, on the contrary, the plaintiffs had 
assented to that term, then the paddy was not of 
the quality required by the contract. Ah Shain 
Shore v. Mqoti-ha Chetty 

X. L. R. 2*7 Cale. 403 
L. R. 27 X. A. 30 
4 C. W. N. 453 

6. Bought and sold 

notes — Misrepresentation — Fraud , effect of — Right 
of plaintiff to fall hack on original contract — Evi- 
•dence Act (I of 1872), ss. 91, 92 (1) — Damages for 
breach of contract. The plaintiff made a contract by 
telegram with the defendants for the purchase of a 
full cargo of kerosine oil, which the defendants had 
themselves contracted to buy from a firm of mer- 
chants in Calcutta. That firm declined to have 
their contract with the defendants transferred into 
the plaintiff’s name and it was therefore arranged 
between the plaintiff and the defendants that 
bought and sold notes should be exchanged. In 
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carrying out this arrangement the defendants mis- 
represented the amount of the cargo, and the words 
“ 100,000 cases ” were inserted in the bought and 
sold notes, when the cargo really consisted of 
125,000 eases of oil. Both the Courts below found 
that this misrepresentation was fraudulently made. 
The High Court in its Original Jurisdiction held that 
the bought and sold notes wre invalidated by the 
fraud and gave the plaintiff a decree for damages on 
his contract, as proved by the oral evidence. The 
High Court in appeal treated the case as founded on 
the bought and sold notes, and held that no other 
evidence of the contract could be given, and dis- 
missed the suit. Held by the Priv.y Council, that 
the bought and sold notes having been falsified, 
the plaintiff was entitled to disregard them and fall 
back on his original contract. Durga Prosad 
Sureka v . Bhajan Lall Lohea (1904) 

X. Xi. R. 31 Calc. 614 
s. e. 8 C. W. N. 489 
L. R. 31 X. A. 122 


6. CONTRACTS FOR GOVERNMENT SECURI- 
TIES OR SHARES. 

1. Contract to deliver Gov- 

ernment paper — Wagering — Contract Act XXI 
of 1848. A Court will require strict evidence that 
a contract, per se legal, is intended to operate il- 
legally. It is not necessary, in order to support a 
contract that the plaintiff should have possession of 
the Government paper when the contract is entered 
into ; it is sufficient if he is in a position and is ready 
and willing to deliver it at due date. A letter, 
stating “ the bearer will hand over to you R75,000 
5floan notes 95 is sufficient to establish the bond fide 
nature of a transaction for purchase of Company’s 
paper. Mohindeo Nath Mitter v. Koylas Nath 
Barer jee . . . Cor. 1 : 2 Hyde 121 

2. Suit for non-acceptance of 

Government paper — Contract Act , s. 30— Ten- 
der — Readiness and willingness— Action for non- 
acceptance. Where a contract for the sale and 
purchase of Government paper provides for the 
delivery of the paper on a subsequent date, it is not 
necessary, in order to sustain an action against the 
buyer for non-acceptance on the due date, that the 
plaintiff should have taken the Government paper 
contracted for to the place of business of the defend- 
ant and then and there made an actual tender of it. 
JUGGERNAUTH SEW BiTX V. RaM DYAL 

1. 1*. R. 9 Cale. 791 

3. Sale of shares for future, 

deliv ery — Readiness and willingness. In a suit 
to recover damages for the non-acceptance of shares, 
where the vendor had contracted to execute proper 
transfers and do all other things necessary on his 
part to transfer the shares, and to bear the expense 
of such transfer : — Held, on the issue whether the 
plaintiff was ready and willing to perform his part of 
the contract, that it was sufficient to show that he 
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had in his possession at the time fixed for the per' 
formance of the contract on his part such certifi- 
cates of the shares contracted to be sold as were 
required by the law, and. that he tendered the same 
with a deed of transfer to the purchaser, to effect 
the transfer ; but that it was the duty of the pur- 
chaser himself, in such case, having accepted the 
shares, to have the transfer made into his name in 
the books of the company. Maganbhai Hem- 
ceand v. Manchabhai Kalllinchand 

3 Bom. O. C. 79 

4 . Obligation to perforin— Deli- 

very and acceptance — Readiness and willingness. 
Where on the face of the contract, it did not 
appear that either party was called upon to act 
first, it was held that the plaintiff was not entitled 
to recover, unless he proved performance of, or 
an effort to perforin, his part. In the absence of 
any indication on the part of the plaintiff that he 
was ready to deliver, the defendant is not liable for 
non-acceptance. The readiness and willingness on 
the part of the plaintiff must be substantial, some- 
thing on which the defendant may act, not a readi- 
ness and willingness concealed in the plaintiff’s 
mind. Commercial Bank v. Modoosoodun 
Chowder y ... 1 Ind. Jur. NT. S. 17 


contract. Held , that a contract to deliver shares in 
a public company is sufficiently performed when the 
vendor places the vendee in such a position as 
enables him to become the legal owner of them. 
Raebhttdas Peanjivandas v. Ramlal Bhagirath 

3 Bom. O. C. 69 

6 


Covenants for 

transfer and payment — Readiness and willingness . 
A contracts with B to sell him three numbered shares 
to be transferred upon payment of the price on or 
before a certain day. Held, that the covenants 
to transfer and to pay the price are concurrent ; and 
that the ability of A to constitute B the legal owner 
of the shares contracted to be sold, together with 
willingness to do so, amounts to ‘ 4 readiness and 
willingness ” on the part of A to fulfil his part of 
the contract. Imperial Banking and Trading 
Company v. Atmaram Madhavji 

2 Bom. 260 : 2nd Ed. 246 

7 Performance of 

contract — Readiness and willing?iess. Plaintiffs 
contracted with defendant to sell him 250 shares in 
the Alliance Financial Corporation, and 10 shares in 
the Mazagon Reclamation Company, delivery to be 
made at defendant’s option within six.months from 
date of contract, and cash to be paid on due delivery 
to defendant or his order. On the last day for deli- 
very plaintiff produced allotment receipt papers, all 
bearing date prior to the date of the contract, for the 
numbered shares contracted to be sold in both 
companies. The Alliance Financial papers were 
endorsed by the original allottees : but neither 


transfers nor applications for transfers signed by 
the original allottees were offered, nor had any such 
been executed, although the Corporation had open- 
ed transfer-books long before. Of the Mazagon 
Reclamation receipts, nine were endorsed by the 
allottees, one had no endorsement, and over the 
allottee of it and of another receipt plaintiffs had 
no power to enforce delivery. The Mazagon Re- 
clamation Company had not opened transfer- books 
until long after the last day of delivery. On the 
issue whether plaintiffs were ready and willing to 
deliver the shares : — Held, as to the Alliance Finan- 
cial shares, that plaintiffs, not being in a position 
to have constituted defendant as owner thereof,, 
must fail in their suit in respect to them ; and as to 
the Mazagon Reclamation shares that, although 
plaintiffs had done all that they were required to 
do by the usage of the market to transfer the in- 
terest in eight of them, yet the contract being an 
entire one, they must fail in respect to them also. 
If a party, bound to do an act upon request, is 
ready to do it when required, he will have performed 
his part of the contract, although he might have 
happened not to have been ready had he been called 
upon at some anterior period. Jivaraj Megji v. 
Potjlton ■. . 2 Bom. 267 : 2nd Ed. 253 


Performance of 


Readiness and 


willingness. Plaintiffs contracted with defendants 
to sell them two hundred shares, on payment of the 
price by defendants on or before the 1st of July 
1865. Plaintiffs were in possession of the shares at 
the time of the contract, and continued so until they 
sold them after default made by defendants, and 
they were registered as holders of the shares on the 
1st July, when the share certificates with transfer 
deeds in blank were tendered to defendants, who re- 
fused to accept them or to pay the purchase-money. 
On the issue whether plaintiffs were ready and will- 
ing to perform the contract on their part : — Held , 
that the acts necessary to be done on the 1st July 
were concurrent ; and that plaintiff s, being able and 
willing on that day to make a valid transfer, if de- 
fendants had been ready to pay the price, were not 
bound to take any further steps until the purchase- 
money was paid by defendants. Imperial Bank- 
ing and Trading Company v. Peanjivandas- 
Harjivandas . 2 Bom. 272 : 2nd Ed. 258 

9. Fraud — Contracts 

made with illegal object. In a suit brought by 
a company against a former director of the com- 
pany for the price of shares bargained and sold to 
the defendant, but not accepted by him, and for 
money found to be due on an account stated : — 
Held , that the plaintiff's could not recover, first? 
because no shares were really bargained and sold, 
as the plaint alleged ; and what was done was, ac- 
cording to the intention and understanding of 
the parties, a mere form gone through, for the pur- 
pose of deceiving the public, and making it appear 
that 10,000 shares had been sold at a certain price j 
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and, secondly , "because tlie contracts were made for 
the purpose of defrauding other persons. Eastern 
Financial Association v. Pestonji Cttrsetji 

8 Bom. O, C. 9 

7. WAGERING CONTRACTS. 

1. Wagers on price of opium 

at opium sales — Stcit. 8 & 9 Vie., c. 109. 
By the common law of England, in force in India, 
an action may be maintained on a wager, although 
the parties had no previous interest in the subject- 
matter on which it is laid, if such wager be not 
against the interest or feelings of third parties, does 
not lead to indecent evidence, and is not contrary to 
public policy. The mere circumstance that a wager 
concerns the public revenue, or creates a tempta- 
tion to do a wrong, will not render it illegal. A 
wager upon the average price which opium should 
fetch at the next Government sale at Calcutta, the 
plaintiffs having to pay the defendants the differ- 
ence between such price and a sum named per chest, 
and the defendants having to pay the plaintiffs the 
difference between such price and the sum named, if 
the price should be above that sum, is not an Llegal 
wager or contrary to public policy, though the pro- 
ceeds of the opium sold at Calcutta formed part of 
the Government revenue. So held reversing the 
judgment of the Court at Bombay. The Stat. 8 & 
9 Vic., c. 109, amending the law relating to games 
and wagers does not extend to India. Ramloll 
Thackoorseydass v. Soojanmull Dhoondtjmtjll 

4 Moo. I. A. 839 

2. , Conspiracy — 

Fraud — Act XXI of 1848 — Engrossing or Regrat- 
ing. Wager contracts between the piaintiffs and 
defendants upon the price that Patna opium would 
fetch at the next Government sale at Calcutta : each 
party knowing that the other might use means to 
enhance or depress such price. Held , that the bid- 
ding at the sale by one of the plaintiffs, though done 
colourably, and, as it appeared, only to enhance the 
price, was no fraud on the defendants, or upon the 
public, as he had a right, in common with all the 
world, to bid at such sale, and was not precluded 
from recovering the amount of such wager contracts 
by the fact that such bidding tended to bring about 
the event by which the wager was to be won. Held , 
also, that employing agents at such sale (all of whom 
were cognizant that the object was to enhance the 
price of opium sold) to bid, there being no crimen 
falsi committed, did not constitute an illegal con- 
spiracy, or such fraud as would vitiate the wager 
contracts. Levi v. Levi, 6 C. & P. 239, observed 
upon and questioned. The common law offence of 
engrossing or regrating applies only with respect to 
the necessaries of life. By the sixth article of the 

convention between Great Britain and France, the 
French Government had a right to demand, out of 

quantities sold at the Government sale, 300 chests 
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of opium at the average rate of sale. Held, that no* 
fraud on the vendors was committed by inducing 
the French Consul to exercise that option in favour 
of the plaintiffs. After the contracts were entered 
into, and an action commenced in the Supreme 
Court, wager contracts were declared invalid by the 
Act of the Indian Legislature, XXI of 1848, which, 
enacted ce that all agreements, whether made in. 
speaking, writing or otherwise by way of gaming 
or -wagering, shall be null and void, and no suit shall 
be allowed in any Court of law or equity for recover^ 
ing any sum of money or valuable thing alleged to be 
won on any wager, or intrusted to any person, to 
abide the event of any game, or on which any wager 
is made.’ 2 * * 5 Held, that this Legislative Act did not 
affect existing contracts or action already com- 
menced upon such contracts ; there being no words 
in the Act sufficient to show the intention of the 
Legislature to affect existing rights. Doolubdass 
Pettamberdass v. Ram Lall Thackoorsey Das 

5 Moo. I. A. 109 

8. Wager as to price of opium 

at opium sales — Act XXI of 1848. A wager 
contract in India (before the passing of Act XXI of 
1848) in the average price opium would fetch at a 
future Government sale held legal, and an action 
thereon maintained. Rughoonauth Sahai Cho- 
tayloll v. Manickchand . 0 Moo. I. A. 251 

4. Partnership in wagering 

contracts — Act XXI of 1848 — Bom. Act III of 
1865 — Suit by Agent for Brokerage. Act XXI of 
1848 simply annuls all contracts by way of wager- 
ing, and prohibits any suit in respect of them, but 
does not declare them to be unlawful ; and neither by 
the provisions of Act XXI of 1848 nor by Hindu law 
is the agent of a wagerer precluded from maintain- 
ing against the latter a suit for moneys paid by the 
agent to the other wagerer, or his agent, in respect 
of the loss of the wager, nor from recovering fees and 
brokerage due to him as agent in effecting, or for 
services in connection with, the wagering transac- 
tion. Motelall Heeralal v. Jumnadas Umrootlal, 2 
Barr. Rep. 676, overruled. Bombay Act III of 
1865 has not a retrospective force, and, therefore, 
applies neither to agreements collateral to wagering, 
contracts entered into prior to its coming into opera- 
tion, nor to interest subsequently accruing due on 
such agreements. Where the parties to an agree- 
ment (prior to the coming into force of Bombay Act 
III of 1865), collateral to a wagering transaction, 
stand to each other in the relationship of partners, 
and not merely of principal and agent, they are 
severally liable for contributions proportionate to 
their several shares, towards the losses incurred by 
the partnership in respect of such wagering transac- 
tion. Parakh Govardhanbhax Haribhai v . 
Ransardas Dulabhdas . . 12 Bom. 51 

5 . Transaction in nature of 

lottery — Act V of 1844 — Illegal agreement. A 
transaction is not necessarily a lottery within Act V 
of 1844, simply because a matter of whatever kind 
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is agreed to be decided by lot. Where twenty 
persons agreed that each should subscribe R200 by 
monthly instalments of RIO, and that each in his 
turn as determined by lot should take the whole of 
the subscriptions for one month -.—Held, that the 

agreement was not illegal, and that a suit miaht be 

^° Ug ^° n a b . ond g^en by one of the subscribers 
*“° had received one month’s subscriptions, to 

instalments pa I ment of bis subsequent monthly 
instalments. Kamakshi Achabi v . Appavu Pillai 

1 Mad. 448 

, ® * ~ — ~r — — ■ Companies 3 Act VI of 

£ oniract — Bond to secure pay - 


, - , wot — jju/ui io secure nan- 

menu under a leuri— Pencil Code ( Act XLV of I860) 
■s. jy&A. An agreement is not illegal wherebv L 
number of persons subscribe, each a certain sun/bv 
periodical instalments, with the object that each 

*?A 1S tUr if ^° + . be decided b y J ot) shall take the 
whole subscription for each instalment, all such 
persons being returned the amount of their contribu- 
tions, the common fund being lent to each sub- 
scriber m turn. Nor is such an agreement rendered 
illegal by s. 294A of the Penal Code. Vastoevan 
Nambtoki v. Mammod . I. L. R. 22 Mad. 212 

7. — — Contracts for forward 

■delivery hy paymmt of 

The defendant was sued by the jilaintiffs as assign- 
ees of one S for “ differences ” on certain contS 
■of purchase and sale of cotton and seeds. The 
■defendant contended that these contracts bein* 
m the natuie 0 f sutta, or wagering contracts, no 
suit would he m respect of them. The defendant 
was not a dealer in produce, and entered into these 
contracts as a speculation. His modus openmdi 

Zfj t w n h ™ he ente « d “to a contract of purchase or 
sale, to sell or purchase again the same quantity, in 
■one or more contracts, either with the original 
vendor, or some one else, so as to secure the profit 
or ascertain the loss, before the “ Pay da ” day.’ 
The contracts were in the usual mercantile form 
-and were entered into through brokers, the princi- 
pals not being brought into contact with each 
•other until after the contract was made S’s 
procedure was also similar. S was a mukadam and 

guarantee broker to the plaintiffs; and he, too, en- 
tered into these contracts as a speculation, intend- 
ing to settle them before the “ Vayda ” day, but 
prepared if forced to do so, to perform them in kind. 
mid, that the contracts sued on were not shown to 
kave been agreements by way of wager. It was a 
highly speculative mode of doing business, but 
there is no law against speculation, as there is against 
gambling. Contracts are not wagering contracts 
unless it be the intention of both contracting parties’ 
a the time of entering into the contracts, under no 
circumstances to call for, or give delivery, from, or 

!°;- ea °l 0t h r - this case ’ even tbe defendant— 
seeing that he did not know with whom contracts 
might be made on his behalf by bis brokers— must 
have contemplated the possibility of being called 

PuRRunvI’J^ ta ^ 6 ’ deIlVer y- Tod »• Lakhmxdas 
Ptoshotamdas . . I. L. R, le Bora. 441 
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Contract Act (IX of 1872), 
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S. ZO— Bombay Act HI of 1865— Broker, suit by 
foi differences pmd m respect of contracts made by 
hjm for defendant Act III 0 f l 865 (Bombay) is 
still m force, and has not been repealed by the Con- 
ract Act. Dayahhai v. Lakhmichand, I. L R. 9 
Bom. 358, followed. As between the original par- 
ties, a promissory note which has for its considera- 

twL d6bt d f,° n , a wa S er l n g contract is void and, 
therefore, not binding in the hands of the origina 
payee Oulds y. Harrison, 10 Exch. 572, diitfo. 
pished. In order to constitute a wagering con- 
tract, neither party should intend to perform the 
contract itself, but only to pay the differences. In 
order to ascertain the real intentions of the parties, 
the Court must look at all the surrounding circum- 
stances, and will even go behind a written provision 
ot the contract to judge for itself whether such 
provision was inserted merely for the purpose 
of concealing the real nature of the transaction. 
TodvLakhmidas, I. L. R. 16 Bom. 441, Eshoor 
v. Venkatasubba,I.L.R.17 Mad. 480, and Vniver- 
sal btoclc Exchange v. Strachan, [1896] a. c 
!66, referred to. The defendant employed the 
plaintiff from time to time as a broker to purchase 
Government paper and shares of the Manekji Petit 
bpinnmg and Weaving Company. The plain tiff did 
so to the extent of many lakhs of rupees. No deli- 
very was given or taken, but the differences only 
between the contract price and the price at the date 
of settlement (the Vadia day in each month) were 
paid or received by the defendant. The plaintiff 
now sued the defendant on two promissory notes 
given to the plaintiff by the defendant in respect of 
differences due by him in respect of the contracts 
thus made on his behalf. The defendant pleaded 
that he was not liable, the contracts being wagering 
contracts. It appeared from the evidence that the 
practice in the bazaar (which was followed in this 
pase) was for brokers to enter into such contracts 
in their own name, and not to disclose the principals. 
The brokers became liable to give or take delivery. 
The defendant stated that he did not know the 
pei sons to whom the plaintiff sold or from whom he 
purchased. Held, (i) on the evidence that the 
defendant authorized the plaintiff as his broker to 
contract on his behalf, but in the plaintiff’s own 
name, on the understanding that the defendant 
would indemnify the plaintiff and pay him broker- 
age in respect of the transactions entered into by 
him on behalf or for benefit of defendant. Ac- 
coidingly the plaintiff did enter into contracts in 
his own name with third parties. The defendant 
w as no t directly a party to them, nor did his name 
appear anywhere in the contracts themselves, (ii) 
That the plaintiff was entitled to recover from the 
defendant the losses which he paid to third parties in 
respect of the contracts made by the plaintiff on the 
defendant’s behalf, and that such losses were a 
valid consideration pro tanto for the notes sued 
upon. No doubt so far as the defendant was con- 
cerned, all the contracts were merely wager- 
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ing or gambling transactions, but there was no 
evidence to show that, so far as the third parties 
were concerned, they were otherwise than genuine. 
The plaintiff was not, as between himself and the 
defendant, the principal in the transactions. He 
was merely the broker with a personal liability to 
the third parties. There was nothing to show that 
as between himself and the third parties the con- 
tracts were not perfectly genuine. The non-deli- 
very and payment of differences on hand was a 
matter of subsequent arrangement. If he was 
liable to be called upon to receive or make actual 
delivery, then, in the absence of any express agree- 
ment to the contrary, a similar liability rested on 
the defendant himself, whatever might have been 
the defendant’s own intentions. As the contracts 
between the plaintiff and the third parties were not 
void, so the contracts between the defendant and 
the plaintiff to indemnify the plaintiff in respect of 
these contracts were also valid. The mere fact that 
the plaintiff, knowing the defendant’s position and 
means, must have inferred that he did not mean or 
intend to perform the contracts in specie, was not, 
per se , without more, sufficient to render the con- 
tracts invalid and not binding on the defendant. 
The inference of the plaintiff would not be, per 
se, a binding agreement. Perosha Cursetji v. 
Manikji Dossabhoy . I, Ij. E. 22 Bom. 899 

9. — Contracts to buy and sell 

Government promissory notes — Contract 
Act (IX of 1872), s. 30 — Onus of proof. A, on 
various occasions, agreed to sell to B (a soukar) 
certain amounts of Government of India promis- 
sory notes, amounting in all to 4-J lakhs for delivery 
on the following 30th of November. On the 28th of 
November, B agreed to sell, and A to buy, 4J- lakhs 
worth of the notes for delivery on the 30th Novem- 
ber. A did not perform his contract to sell, and B 
sued him for damages, amounting to R7, 109-6-0, 
being the difference between the price at which he 
(B) had agreed to buy, and the price at which he had 
agreed to sell. B denied that the transactions were 
bond fide contracts made in the ordinary way of 
business, and pleaded that the real contract was 
only to pay differences as ascertained by the price 
of the Government paper on the 30th of November, 
and that such a contract, being by way of wager, 
was void under s. 30 of the Contract Act. Held, on 
the evidence, that neither party intended bond, fide 
purchases and sales for delivery, and that, therefore, 
the contract was void as a wagering contract. 
Held, on appeal, that the burden of proof that the 
agreements were wagers, i.e., that they were not in 
substance what they were in form, lay on A, as the 
party so alleging. Per Muttusami Ayyar, J., 
that, it being proved on the evidence that it was the 
defendant’s intention at the time he contracted 
to sell to pay differences only, the plaintiff either 
knew of this intention or he did not. In the former 
case the contract was a wager, and therefore void ? 
and in the latter there was no consensus as to a 
matter which was of the essence of the contract, and 
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therefore no valid contract. Per Best, J., that a* 
contract is not a wagering contract unless it is the 
intention of both parties at the time of entering 
into the contracts to call for or give delivery from 
or to each other (see Tod v. Lalcskmidas Purshotam- 
das, L L. R. 16 Bom. 441 , and Grizevjood v. Blane, 
11 C. B. 526), and that no such common intention 
having been proved, the contract was a valid one. 
Eshoor Doss v. Venkatasubba Rail 

I. Lu R. 17 Mad. 480 

Held, in the same case, on appeal under the 
Letters Patent, by Collins, C.J., and Parker and 
Subramania Ayyar, JJ., that the plaintiff was not 
entitled to recover for the reason that the agreement 
sued on was void under the Contract Act, s. 30, as 
being a gambling transaction. Eshoor Doss v. 
Venkatasxtbra Rau . X. Ij. R. 18 Mad. 306 

10. — — Contracts to buy 

and sell Government promissory notes— Contracts for 
payment of differences only— Contract Act (IX of 
1872), s. 30. A having on various occasions sold 
certain amounts of Government promissory notes 
to B, aggregating on the whole to 2-1 lakhs, for 
delivery on 30th November 189.1, B on the 28th of 
November sold the same amount to A for delivery 
on the 30th November. On that day B, through his 
attorneys, called upon A to retain the ‘ paper 5 con- 
tracted to be sold by A to B in respect, of that con- 
tracted to be sold by B to A, and to pay the differ- 
ences in the prices of the two contracts to B, ancl 
subsequently sued him for the amount. Held, that,, 
on the evidence, B having admitted that the original 
contract sued on was for payment of differences 
only, it was a wagering contract and therefore void. 
Held, on appeal, — Per Muttusami Ayyar, J., that 
the above judgment should be confirmed. Per 
Best, J., that on the evidence it ’was not proved 
that, at the time of entering into the original con- 
tract, the intention of both parties was merely for 
payment of differences, and that consequently the 
contract was not a wagering contract, but a valid 
one. Venkatachellala Chetti v. Venkata 
Subba Ratj . . . 1. 1*. R. 17 Mad. 496 

11. Life Insurance — Contract effect- 

ed by the person on life of another in which he has 
no interest — Wager — Stai. 14 Geo . Ill, c. 48 — Stat . 
8 & 9 Vic., c. 109 — Assignment of life policy to a 
stranger without interest in the life insured. In 
India an insurance for a term of years on the life 
of a person in which the insurer has no interest 
is void as a wagering contract under s. 30 of the 
Contract Act (IX of 1872), and that, therefore, a 
suit on such a policy must be dismissed. Quaere : 
Whether an assignment of a life policy to a stranger 
having no interest in the life of the insured is void ? 
At.am at v . Positive Government Security Life 
Assurance Co. . . I. L. R. 23 Bom. 191 

12 . : Sutta transactions — Suit to 

recover brokerage in respect of sutta transactions — 
Bombay Act III of 1865. Plaintiff v y as employed 
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% defendant to enter into cotton temsac- 
W H 0n f elr , behalf , at Cholera. The contracts 
lor the sale and purchase of cotton were made on 
terms contained m a printed form which ineorpo- 
m 08 fra T d by tbe ootto * “erchanteof 

deH^rv nf nn+7 e ex P^ly prodded for the 
deln ery off cotton in every case and forbade all gam- 

blmg m differences. In spite of these rules, and the 
expiess terms of the contracts, the course of dealings 
was such that none of the contracts were ever com! 
pie tea except by payment of differences between the 
contract price and the market price in Bombay on 
the Vaida day. The plaintiff entered into numerous 
transactions of this kind on the defendants’ behalf 
He now sued to recover from them the balance due 
to him on account of brokerage, commission, and 
losses incurred in the said transactions. Held that 
the transactions were a mere gambling for differ 
ences,and no suit would lie, under Bombay Act III’ 
of 1885, to recover any of the items connected with 
such transactions. In order to determine whether 
a contract is a wagering contract, the Court will not 
only look at the terms of the written contract, but 
also probe among the surrounding circumstances to 
find out the true intentions of the parties. Uni- 
versal Stoch Exchange v. Strachan, [18961 a c 
m, and In re Gieve, [. 1899 ] 1 Q. B. 794, followed' 
Dosm Talakshi v. Ujamsi Velsi 

I. Ii. K. 24 Bom. 227 
13. — - — Account arising from ille- 

gal transactions — Act XXI of 1848 . A nlainfi 
iff cannot recover on an account stated whTch 
S ? r i ° U t° f transacti °ns coming under Act XXI 
■of 1848. Nobinchtoder Mookeejee v. Pkoson- 
ko Koomar Banerjee. 1 Ind. Jur. O. S.12R 
TEIEHtrBA!!lDAS JaGJIVAKDAS V. JIOTIEAL 
Kamdas 1 Bom. 34 


14. 


Suit 


. , • — — to recover denosit 

?rr , °“ Wage ™ lg contract — Contract Act 
^ fl It 30 ’ and 33 — Bombay Act 
ll/r , IS6 f’ S ' 1S 4S—In pari delicto 

pohot est conditio possidentis, application of 
the maxim— Plamt, amendment of— Deceit— 

Unilateral mistake. On the 21st of January 1883 
the plaintiff contracted to purchase from the 
defendant the right to receive the dividend on 50 

°U%f, the Em *? ess mu at R37 P“ share, the 
plaintiff being under an impression that the 
dividend was to be declared on some sub! 

^th en the da J'f plaiatiff deposited R100 
with the defendant as part payment of the 

Jwff+r 6 Subsequently it was ascertained 

that the dradend had been already declared 
on 17th January 1883 (i.e„ four days before the 
contract) at R25 The plaintiff thereupon sued 
the defendant to have the contract declared can- 
celled, and sought to recover the deposit of R100 

Came^rtlf' ^ he , J . ud g® of *be Court of Small 
Causes at Broach, being of opinion that the con- 
tract WS - S f ®, natBr ? a sutta, or wagering con- 
tract, rejected the plaintiff’s claim. The pkintiff 
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applied to the High Court, under its extraordinary 

! os . eb as | de *be fewer Court’s decision^ 
Seld, that, m the first instance, the plaint as 
framed, not disclosing any cause of actionf ought to 
have been returned for amendment. It should 

parties tetL aUeg t ed ? mi f aI f common to both 
parties to the contract or should have contained an 

allegation of fraud, on the defendant’s part, indue- 
mg the plaintiff to enter into the agreement. The 
mere eircumstance that the contract was 44 caused 

te a°mrtt * he „ part f, 8 , to rt being under a mistake as 
to a matter of fact would not, under s. 22 of the 

voTdable H £* °, f 187 $ ha ? made tbe oontraet 
voidable. Held, also, that, if the contract was 

really a wager, the deposit could not be recovered 

fronT+f' G ° ntraot Aot > as its nature must 

fiom the first have been known to the parties. To 

!Li! Ie rf l t{! t ’ S ° , known to be void > s - 6 5 does not 
apply, ii the contract was in the intention of both 
parties a wager, the suit would be barred by s I 
of Bombay Act III of 1835, which, though it formed 
a part of Act XXI of 1848, which is “repealed by 
the Contract Act, is not, being a special Act ap- 
plicable to the Bombay Presidency, itself repealed. 
It must be read with s. 30 of the Contract Act. 
Held, also, that to constitute a wager, the transac- 
tion between the parties must “ wholly depend on 
the risk in contemplation,” and “neither party 
must look to anything but the payment of money 
on the determination of an uncertainty. 5 5 But if 
one of the parties has 4 4 the event in his own hands ’ ’ 
the transaction is not a wager. If the plaintiff’s 
real contention was that defendant was aware of 
a declaration of dividends at B25 per share, 
and b y keeping plaintiff in ignorance of the facts 
induced him to enter into a wagering agreement for 
payment of differences at a contract rate of B37 
per share, then to a suit for the recovery of the 
deposit made to the defendant with reference to 
such an agreement, Bombay Act III of 1885 has no 
application. Wagering contracts are not illeo-al 
They are simply destitute of legal effect. If fraud* 
was practised on plaintiff, the maxim potior est con- 
ditio defendentis would not apply, Dayarttat 
Tribhobandas v . Lakhmichand Paxachaxd 

I. L. K. 9 Bom. 358 

15. — - Betting on horse racp 

Contract Act s. 23 and s. 30-Entrance money Ur 
hmse lace Agreement by way of wager. Where a 
person who had lost a bet on a horse race requested 
another to pay the amount of such bet, a^reetev tn 
repay lum, and the latter paid such amounMdf 
at the money so paid was recoverable from the 
person for whom it was paid, the consideration 
for the agreement not being unlawful within the 
meaning of s. 23 of the Contract Act, 1872, and the 
agreement not being one by way of wager, within 

Znr? °r n 30 » Of thG Sa 4 Act * Knightv, 

B j n p yp 7 ‘ ■?* Kniffhtv. Cambers , 24 
' ' * * * • dessopp v. Lutwyche IQ Exch. 
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614 , and Beeston v. Beeston , L. R. 1. Ex. D. 13, 
referred to. Pringle v. Jaear Khan 

I. L. R. 5 All. 443 

10. Contract Act, IX of 1872 s 

•s. 30 — Loan to facilitate gambling — Loan to aid 
in paying off gambling debt. Held , that the fact 
that the object with which the plaintiff lent money 
to the defendant was to enable him to pay off a 
gambling debt did not taint the transaction with 
immorality so as to disentitle the plaintiff to re- 
cover. Reni Mahdo Das v. Kaunsal Kisi-ior 
Dhusar . . . I. Xu R. 22 All. 452 

17. <e Badni 59 transaction — Burd - 

en of proof— Contract Act (IX of 1872) s. 30. Con- 
tracts are not wagering contracts unless it be the 
intention of both the contracting parties, at the 
time of entering into the contracts, under no 
circumstances to call for or give delivery from, or 
to, each other. Tod v. Lakhmidas Purshotamdas , 
I. L. R. 16 Bom . 441 , followed. Ajudhia Pra- 
sad v. Lalman (i 902) . I. Xi. R. 25 All. 38 

18. — — — Differences — Gambling trans- 
actions — Contract Act (IX of 1872), s. 30 — Contracts 
for sale and purchase of goods without intention to 
complete them by delivery and payment — Agreement 
for “ differences” — Suit on promissory note given 
for differences — English Gaming Act (8 & 9 Viet . , 
c. 109). Where the circumstances as to con- 
tracts for sale, purchase and delivery of goods 
at a given time and place are such as to warrant 
the legal inference that the contracting parties 
never intended any actual transfer of goods at all, 
but only to pay or receive money between one 
another according as the market price of the goods 
should vary from the contract price at the given 
time, the contract is not a commercial transaction, 
but a wager on the rise or fall of the market. There 
is no distinction between the expression 4 4 gaming 
and wagering ” in the English Gaming Act, 1845, 
and the earlier Indian Act, XXI of 1848, and the 
expression 4 4 by way of wager 5 5 used in s. 30 of the 
Indian Contract Act (IX of 1872). Transactions 
for the purchase and sale of goods comprised two 
classes of contracts — the one class, suitable to 
traders, such as the defendants were, and all duly 
fulfilled by delivery and payment, and the other 
class extravagantly large and left without any 
attempt at fulfilment. Held, that the inference 
was that in the latter class the parties never intend- 
ed completion, but that the contracts were for 
differences only ; and, where such differences form- 
ed the consideration for which a promissory note 
was given, the plaintiffs could not recover in a suit 
on the note. The Universal Stock Exchange v. 
Strachan, [1896} A. C. 166 , referred to. Kong Yu 
Lone & Co. v. Lowjee Nanjee 1901) 

I. Is. R. 29 Calc. 461 : s.e. 5 C. W. NT. 714 ; 

L. R. 28 I. A. 239 

19. . — Principal and Agent — Con- 

tract Act U-X of 1872), s. 30 ■ — Contract collateral to 
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a wagering contract not unenforceable. Although, 
by reason of s. 30 of the Indian Contract Act, 
1872, a wagering contract is void, a contract 
collateral to such a contract is not necessarily un- 
enforceable ; and the fact that a person has consti- 
tuted another person his agent to enter into and 
conduct wagering transactions in the name of the 
latter, but on behalf of the former, the principal, 
amounts to a request by the principal to the agent 
to pay the amount of the losses, if any, on those 
wagering transactions. Paralch Govardhanbhai 
Haribhai v. Ramsordas Dulahhdas , 12 Bom. II. G. 
Rep. 51, and Thacker v. Hardy, L. R. 4 Q. B. D . 
685, referred to. Sfibho Mal v. Lachman Das 
(1901) . I. Is. R. 23 All, 105 

20 — Contract Act 

(IX of 1872), s. 30 — Principal and Agent — Suit by 
principal to recover from agent money received on 
account of a wagering contract. Held , that an 
agent, who has received money to the use of his 
principal on an illegal contract between him as 
such agent and a third party, cannot be allow- 
ed to set up the illegality of the contract as a 
defence in an action brought by the principal to 
recover from the agent the money so received. De 
Mattos v. Benjamin , 63 L. J. Q. B. 248 ; Bridger 
v. Savage, L. JR. 15 Q. B. D. 363 ; and Tenant v. 
Elliott, IB. & P. 3, referred to. Bhola Nath 
v. Mul Chand (1903) . I. L. R. 25 All. 639 


1. Addition of words to con- 

tract — Sale of goods, j R G G <& Co. entered into 
a contract to sell certain goods to A S, N S, both 
Calcutta firms. The contract, which was in a 
printed English form, was taken on the 18th Decem- 
ber 1868 by one M, on behalf of the firm oiRGG 
<§s Co., to obtain the signature of the vendee’s firm. 
It was signed on their behalf by A S. Neither M 
nor A S understood English, and no explanation 
was given of the terms of the contract to A $ at the 
time he signed it, but there had been negotiations 
between M and A S as to these goods prior to the 
time when A S ' s signature was obtained. It did 
not appear that the goods had been identified in any 
way by the purchasers, who had merely seen a 
sample. After his signature, A S wrote in Nagri, 
44 Goods fresh grenadines five cases at two annas 
and three pie per yard.” A S, N S, after- 
wards, on the 9th February 1869, paid K1,G00 as 
earnest money, which was accepted by R G G <b 
Co., who then allowed further time for taking deli- 
very of the goods, which, however, A S, N S, finding 
some of the goods were stained, declined to do. 
R G G (Ss Co. thereupon brought an action for 
breach of contract in not taking delivery, and a 
cross-suit was brought by A S, N S, to recover the 
R1,000 paid as earnest money. Held, that the 
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words fresh goods after the signature of A S 
constituted part of the contract into which the 

M^!. e n erec1, an £ by wMcil the ^ bound. 
Madhab Chandra Rudar v. Ambit Sing Naryan 

blNG * * • • * 5 B. Ii. R 4 Hi 

Robertson Gladstone & Co. v. Kastury Mull 
3 B. L. E. O. C. 103, 106 
See Ah Shain Shore v. Moothia Chetty 

I. L. R. 27 Gale. 403 
where an alteration in a contract in English was 
made m the Chinese language, which was not under- 
stood by the broker or the other party to the con- 
tract, and therefore was held not to have been 
agreed to. 


CONTRACT — contd. 

8. ALTERATION OF CONTRACTS — contd. 
(a) Alteration by Party — contd. 


—— Pilling up document after 

-Execution of document — Sufficiency 
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Signature — Re- 


.... uiyituiure — lie- 

pudiahon— Statute of Frauds. The plaintiffs con- 
tracted with the defendant for the purchase from 
him of a certain quantity of hog’s lard. The terms 
oi the contract were contained in a letter, which 
was drafted by the plaintiffs and sent to the defend- 
ant ior signature. The defendant returned the 
letter unsigned, with two additional clauses. The 
plaintiffs, not being able to agree to one of these 
clauses had an interview with the defendant, when 
the defendant took the document away with him 
and subsequently on 17th May return*! it signed 
but with the additional clauses still remaining The 
plaintiffs had another interview with the defendant 
on 5th June, during which the additional clause 
objected to by the plaintiffs was struck out, one of 
the plaintiffs writing the word “ cancelled ” agafest 
that clause, and the defendant putting his initials 
against the word cancelled.” The plaintiffs 
then added to the contract the words ‘‘ approved ” 
together with “E and C,” bein°- the Initial? 
their firm. Other alterations had been made in 
the document, and, it containing many erasures 
the plaintiffs on the same day senta fair copy to the 
defendant for signature, but the defendant wrote 
repudiating the alleged contract, and refusing to 
sign the document Held (confirming the decision of 
he Court below,, that there was no binding contract 
between the parties. The signature of the defend- 
ant put to the document on 1 7th t May was not a 
sufficient signature by the party to be charged 

rs™ sfytheStatuteof ^ uds - aS 

v. Shibcoee . . . 8.B. L.R.305 i 

contract between the ^fe^andTi defenSn® 
for the purchase by the defendant of a cargo of salt 
the plaintiffs, alter the contract had been J° n Jdbv 
the defendant, added in the margin : “ T?n davl 

71 Ibe all , owed at fi2g 0 diem. ? “ Hdd 

that the addition of the words in the marain 

kTTh ®! feratio11 within the rule Sf English 
law : the alteratiou must be either someth;™ i 
appears to be attested bv thniL + hloh 

A? which altera le chLeter oTtt Q Lt, r 

Ede * Kasto Nath Shaw f K & C & 3 & 


signature- _ __ 

of signature. Where a document, althouglf blank 
w en signed and put into the hands of one of certain 
parties, is afterwards filled by the consent of those 
parties with words which had already been agreed 
upon by them, and had, in consequence of such 
consent, been already drafted, the signature to the 
iair copy, although attached before the words were 
filled m, is just as binding as if it was attached to 
the document after the words had been written 
down m it. Ahed Hossein v. Lalla Ram Surun 

11 W. B. 216' 
„ 5 ; 7——7 Addition to doeument- 
Matenal alteration . Where a subsequent addition 
to a document, though unauthorized by the execut- 
ant, serves only to state explicitly what is already 
irnphed m the document, and what the law would 
infer from it, such addition is immaterial, and does 
not vitiate the instrument. Interest at a penal rate 
should not be awarded if there be no demand for it, 
or for a sum by way of compensation for special 
damage, on the part of the plaintiff. Tikamdas 
Javahirdas v. Ganga Kqm Mathuradas 

11 Bom. 203' 
f , - Alteration of date of Bond, 
effect of —Suit to enforce altered document. In suits 
upon two hypothecation bonds executed by differ- 
ent defendants, the plaintiffs in the first suit 
sued for recovery from the defendants personally 
and m the second suit for recovery from the defend- 
ants and also from the property hypothecated, and 

m each case obtained a decree. The lower Ap- 

Fwxt C( J urt 1 reversed both decrees, on the ground 
that the bonds were vitiated by a fraudulent al- 
teration of them m the material part, viz., the date 
fixed for payment. Held, that the documents might 
be used as evidence of the debt between the parties 
and also of the creation of the charge upon the 
property hypothecated. It lies upon the parties, 
who seek to enforce an altered instrument to show 
the circumstances under which the alteration took 
place. Ramasamy Kon v. Bhayanot Ayyab. 
Ramasamy Kon V . SlNTHTW AI yan alias Chinna 
Bhavamc Ayyab .... 3 Mad. 247 


j “ — Alteration in bond 

sued on— Materiality of alteration—. Fraud— Admis- 
sibility on evidence. Suit on a bond the date of 
^“V ad boen ^Itered from 11th September to 
2oth Septembe^ while it was in the possession of 
the plamtiff. Frauci was not proved, and the 

peiiodofhnutationreekonedfromthe 11th Septem- 

7 ^ no . ex P lle d. Held, that the bond was void 
re , oeivaWe in evidence to prove- 

9 h n/uJ o.w n f tV kar l U V ‘ Karih ^ayya, 1. 1. £., 
9 Mad. 399, followed. Govtndasami v. Kupptr- 

SAM1 • • • • I- L. R. 12 Mad. 239 

8. ■ Fraudulent alteration in 


-- - — — alteration iii 

document, effect of. An alteration made in a 
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deed, without the consent of the parties who origi- 
nally executed the deed, and with the fraudulent 
view of benefiting him who propounds it, vitiates 
the deed only. The materiality or otherwise of the 
alteration does not affect this rule of law. Kalee 
Cqomar Roy v. Genoa Nanain Dot Roy 

10 W. R. 250 

So also as to the alteration in a will. See Param- 
ma v . Ramachandra . I. L. It. 7 Mad. 802 

9. Alteration of Document 

—Effect of, as to admissibility in evidence. If an 
instrument on "which a case depends should appear 
to have been altered, it cannot be received in evi- 
dence or be acted upon till it is most satisfactorily 
proved by all the subscribing witnesses at the least 
and other evidence, that the alteration was made 
antecedently to the signature. Petameer Manick- 
jee v. Motteechand Manickjee 

5 W. R. P. C. 53 : 1 Moo I. A. 420 

10. Material alteration, effect 

Of —Bond Forgery— Fraud. A person who had a 
bond executed in his favour by one of three 
brothers forged the signatures of the other two 
brothers to the bond, and brought a suit upon it is 
its altered form against the three brothers. The 
forgery haying been established, the Court of first 
instance dismissed the suit as against all the three 
defendants, and this decision was affirmed on ap- 
§ ea T ° n i se ? ond a PPeal to the High Court ‘.—Held, 
that the decision was correct, as a material altera- 
tion in a bond is, if fraudulently made, sufficient to 
render the bond void. A party who has the custody 
of an instrument made for his benefit is'bound to 
preserve it m its original state, and any material 
alteration of it will vitiate the instrument. Where a 
person brings a suit upon a document which, when 
produced m evidence, is found to have been fraudu- 
lently altered to the knowledge of the plaintiff, no 
Court ought to allow an amendment to enable him 
to succeed upon it in its original state. Gogun 
Chunder Ghose v. Dhuronidhur Mundul 

I. Ij. R. 7 Calc. 610 : 0 C. 1 , R. 257 

11 . 


: r- Material alteration— Pro - 

missory note— Negotiable instrument— Alteration of 
fate of interest. An alteration which vitiates an 

on S tw!n^ m ^- S + t p eSUChastoCa,lse the instrument 
on the face of it to operate differently from the ori- 
ginal instrument. The alteration of the rate of 
interest m one of the clauses of a promissory note 
am? t0 wif “ atenal alteration vitiating the note 
although the clause so altered was a penal clause to 

Tff 1 t ’ e n n * unaltered ’ the Court would not give 
effect Odeyceanb Booda^Bhaska* 7JZ 

. I. L. R. e Bom. 371 

*• .“fifass as 
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made after execution does not vitiate a deed, if it be 
made with the consent of all the parties. Isac 
Mahomed v. Bai Patma . I. B. R. 10 Bom. 487 


13. 


Fraudulent alteration of 


document, effect of — English law how far ap- 
plicable in mofussil. In a suit brought to recover 
R815, principal and interest due according to the 
terms of a registered mortgaged bond, it was 
found that the plaintiff had fraudulently altered the 
terms of the bond prior to registration (i) by insert- 
ing a condition making the whole sum payable upon 
default of payment of any instalment, and (ii) by 
doubling the rate of interest. The defendant ad- 
mitted in his written statement that he had received 
a certain portion of the consideration for the bond 
from the plaintiff. At the trial the plaintiff claimed 
to amend the plaint and recover the first instalment 
according to the terms of the bond as executed 
by defendant. Held by the Pull Bench (Kernan, 
Offg. G. J., Muttusami Ayyar, Hutchins, Par- 
ker, and Handley, J.J . ), that the suit must be 
dismissed. Per Kernan and Muttusami Ayyar, 
JJ . — The decision in Ramasamy Eon's Case , 3 Mad. 
247 , is in conformity with the law of England. Per 
Kernan, Hutchins, Parker, and Handley, J J. 
— The rule in Master v. Miller , 1 Smith L. G., 10th 
Ed., 747, is in consonance with equity and good 
conscience and applicable to the mofussil. Per 
Muttusami Ayyar, J . — That rule is more penal 
than equitable, but, having been adopted by the 
Courts since 1866, must be followed. Cheista- 
charlu v. Karibasayya . I. Ij. R. 9 Mad. 399 


14. 


A Iteration in 


material part — Effect of alteration as vitiating doctc- 
ment— Vesting of interest by execution of mortgage 
instrument. By an agreement entered into 
between plaintiff and defendants’ predecessors in 
title plaintiff undertook to sell and convey certain 
lands to the purchasers and to allow half the pur- 
chase-money to remain at interest for three years 
on security of the lands sold. Plaintiff ’ s mother was 
alive, as also his son, who was then a minor. In 
order to protect the purchasers from any claims by 
the said mother or son as against the lands so agreed 
to be sold, plaintiff further agreed to give the pur- 
chasers a bond indemnifying them from any such or 
other claims. Plaintiff, in pursuance of the said 
agreement, duly executed a conveyance of the 
lands ; he also gave the purchasers an indemnity in 
respect of claims by his mother as against the lands. 
The purchasers executed a mortgage over the lands 
in plaintiff’s favour, in which the indemnity to be 
furnished by plaintiff was at first referred to in 
general terms, but the document concluded with 
the words, <c a security should be furnished for 
this sum on account of the minor only.” The 
balance ?of purchase-money so secured not having 
been paid, plaintiff brought a suit for the sale of 
the mortgaged land, and before doing so tendered 

4 i? 
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n indemnity protecting the defendants against anv 
claims that might be made as against the lands bv 
the plaintiff s said minor son. It was found that 
the words “ for the minor only ” had been added 
to the mortgage instrument after its execution 
On its being contended that the alteration was a 
material one and vitiated the document, and that 
the suit being based on the altered document 
must fail, and that the tender of a general guarantee 
as originally agreed upon was a condition precedent 
to the plaintiff s right to suet— Held, per Collins, 
G . J. t and Benson, J . (in an order calling for a 
fi ” d “g as *° whether the alteration had been made 
with the mortgagor’s consent), that the mortgage 
instrument having provided for security to be 
given by plaintiff in general terms, the addition of 
the _words_ for the minor only ’ ’ restricted the 
liability of the property to be given by plaintiff as 
security to claims made by the said minor son. It 
diminished the guarantee to be given by plaintiff 
against claims by the mother or others. It was thus 
an alteration in a material part of the document 
and would vitiate it as a basis for the plaintiff’s 
suit unless the plaintiff could show that the altera- 
tion had been made with the consent of the mort- 
gagors, who executed the document. The finding 

mail 6 10 ' v? C ? U « WaS that the iteration had been 
made without the mortgagor’s consent. Held, 

( O’vlmtrrr J ^ Yy 1 ^ R ’ 9 P 3 \ J •> and Mooee, J . 

(0 Tabeell, J ., dissenting), that on the execution 

wt 5 ™ ort S ag V?, stru . mentan y interest in the pro- 

• the nlaS r “« t er L“ f onoe beoam ® vested in 
the plaintiff , that such interest was not, and could 

rdditfon 6 nm n ’ dlve f ed / rom , him by the subsequent 
fo7tho^w e I 0r ! iS r f fel ; re . dt o. and that in asking 
nS ■ a “? plamtiS was seeking to en- 

t a r, S ht . resting on the contract oi cove- 
nant, but one arising by operation of law with 

reference to the vested interest created by the ins 
tiument having been executed ; that, though refer- 
ino- fcTfh, made tb ® plaint to the provisions relat- 
mto mort S a S e instrument in its altered state, 
such reference was not an essential part of plaint- 
iff b cause of action, and that ’the suit was not 

theTx:f?- baSed t ° n the altered instrument ; that 
of a se °nrity bond in terms of the 
mort age instrument before it was altered was not a 

tWhn“ ??f dent ’.? nd suit susWbe! 

institution^ % ’to* J0Ur l ty had been given before thi 
institution of the suit; and that (the question of 

deSef on tot anS ! ns) Pontiff was entitled to a 
ecree on the mortgage instrument, which would 
also provide that he must furuish a proper seSy 
bond before an order absolute woiffd be paScd 

based ntt?n L to J '7 Th f’ as the 5 was 

Based, not on the transferred right, but on the il 

*® ed d ~nt, and as no obligation had as vet 

nnaltered dScument, tfc suit 

Should be dismissed ; that the defendants 5 liabilffv 

2KEE3F* upo * the p r r execution b y pS 

Of a genera] guarantee and not of the limited one 


CON TRACT — contd. 

8. ALTERATION OF CONTRACTS — contd. 

(a) Alteration by Party —contd. 

which he, relying on the fraudulent alteration, had 
tendered ; that where an agreement has, as to one 
ot the parties, been wholly executed, the altered 
contract may be given in evidence of the correlative 
obligations incurred by the other party ; but that 
here the agreement, so far as it related to repayment 
of the purchase- money, was executory and eontin- 
gent upon the fulfilment by the plaintiff of the 
P_* 10r obb gation to execute a proper guarantee ; and 
that a conditional decree upon a proper security 
bond being executed could not be given. Subrah- 
mania Ayyan v. Krishna Ayyan 

I. L. R. 23 Mad. 137 

15. Addition of false attesta- 

tion — Bond — Material alteration of a document . 
In an action on an attested instrument not required 
by law to he attested, the obligee, while the instru- 
ment was in his possession and custody, got another 
attesting signature added to it by a man who had 
not, in fact, witnessed the execution of it by the 
obligor. Held , that, although the alteration did not 
vary the contract, it was material in the sense of 
stating a falsehood, either expressly or by implica- 
tion, by way of increasing the apparent evidence of 
its genuineness, and that the obligee could not sue 
upon it. Sitaram Krishna v. Daji Devaji 

I. L. R. 7 Bom. 418 

16. Interpolation of name of 

witness, effect of — Document not requiring Attes- 
tation — Material Alteration . The interpolation of 
the name of a witness in document which need not 
be attested is not a material alteration that would 
render the document void. Suffell v. Bank of 
England , 9 Q. B. D. 555, explained. Sitaram 
Krishna v. Dayi Davaji, I. L. R. 7 Bom. 416, 
dissented from. Mohesh Chtjnder Chatterji v. 
Kamini Kumari Dabia . I. L. R. 12 Calc. 313 

1*7. Addition of name of attest- 

ing witness — Forged Attestation. In a suit on a 
hypothecation bond, dated before the Transfer of 
Property Act came into operation, and executed in 
favour of the plaintiff by the father (deceased) of 
defendant No. 1, it appeared that, after the bond 
had come into the hands of the plaintiff, the name of 
defendant No. 1 had been added as that of an attest- 
ing witness, and that this was a forgery. Held , that 
the plaintiff was not precluded from recovering by 
reason of this alteration in the bond sued on. 
Ramayyar v. Shanmugam . I. L. R. 15 Mad. 70 

18. — Material alteration — Addi- 

tion of a witness's signature subsequent to execu- 
tion of the bond. The fact that the signature of an 
attesting witness has been affixed to a bond after 
execution is not a material alteration, and does not 
make the bond 1 void. Ven&atesh Prabhu v. Baba 
Subraya . ‘ . . I. L,. R. 15 Bom. 44 

19. — Mortgage — Suit 

for sale after redemption of a prior mortgage — Bond 
held by prior mortgagee found to have been altered in a 
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material particular— Effect of such alteration. 
A puisne mortgagee brought a suit for sale against 
liis mortgagors on two mortgages, and impleaded 
■therein as defendants the heirs of a prior mort- 
gagee. As to this prior mortgage, the plaintiff 
stated in his plaint 4 e The plaintiff has now 
■learnt that the defendant No. 1, Tajammul Husain 
Khan had made a prior mortgage of a four bisioa 
share in mauza Saiyid Nagar alias Nayagaon, Par- 
•gana Bilari, to Rhagwan Das under a registered 
bond, dated the 7th August, 1886, for R1,00Q. 
Rhagwan Das is dead. The defendants Nos. 3 to 6 
are his heirs. As the plaintiff has a right to redeem 
on payment of R 1,000 the prior debt, or of the 
amount which may be found due to the defendants 
Nos. 3 to 6, he is entitled to get the entire property 
sold by auction and to recover the whole amount,” 
And the plaintiff prayed ‘ c that in ease of default in 
payment (by the mortgagors) of R1,000, or what- 
ever may be found due to the defendants Nos. 3 to 6, 
the plaintiff may be asked to pay that sum ; and 
■the entire hypothecated property may be sold by 
auction, and the whole amount of the prior incum- 
brance which the plaintiff might have to pay, and 
also the entire amount claimed, and costs and in- 
terest up to date of payment, may be satisfied out of 
the sale-proceeds. 5 5 The prior mortgagees brought 
the mortgage deed of the 7th of August, 1886, into 
Court, and claimed that R6,764, principal and in- 
terest, were payable thereunder. The bond, when 
produced, was found to have been tampered with 
and altered in a material particular, the extent of 
the share mortgaged having been increased. Held 
by Stanley, (J.J ., and Ranerji, J. ( dissentiente 
Airman, «/.), that such alteration did not render 
the instrument void in toto so as to justify a Court 
in ignoring its existence and passing a decree in 
lav our of the plaintiff for sale of the property com- 
prised in it without payment of the amount due 
under it, or any part of that amount. An interest 
in immovable property having become vested by 
the operation of the mortgage bond, that instrument 
was admissible in evidence, on behalf of the rnort- 
gagee, to show the estate which passed under it. 
n a «jt S07 }/n ° 00 Ii r > 13 M - * W - 343 ■ Pigot’s Case 
r,inh 1 ] C 2'J 6b rf Master v - Miller, 1 Smith L. 
G. 10th ed. 74/ ; Ganga Ram v. Ghandan Singh, 1. 
L. R. 4 All. 62; Gogun G hinder Ghosev. Dhuroni- 
dhw Mundul I. L. R. 7 Gale. 616; Sitaram 
Kushna v. Dap Devaji, I. L. R. 7 Bom. 418; 
Cknstacharlu v. Karibasayya, 1. L. R. 9 Mad. 
if 9 A R "- nla f™y K ° n J- Bhavani Ayyar, 3 Mad. 
if. O. Rep. 47 ; Suffell v. Bank of England, 9 Q. 

T r A yy an v - Krishna Ayyan, 

n f'J 1 ' t/'\ i Mad ' C 7 ’ Bean land V. Hirst, 23 R. 

7 a !:; Hu f rVr 46 R - R - 770; Stewart 
io A Sim 4‘>n r ’ ri L i f" 3 ° ; ? rowne v - Lockhar t, 

L R 5 Ch 497 T t V - / arquiS 0/ D °™9aU, 

°. h ■ 49 l/ Kennedy v. Green, 6 Sim 6, 

referred to. West v. Stewart, 14 M. & W. 47, and 
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Agricultural Cattle Insurance Company v. Fitzgerald, 
16 Q. B. 432 , also referred to by Ranerji, J. 
Held, by Airman, J ., that the mortgage- deed of 
the 7th August, 1886, being the sole admissible 
evidence of the rights of the prior mortgagee in 
respect thereof, and that instrument containing a 
material and unexplained alteration, the prior 
mortgagee could neither sue upon it nor use it as 
a defence to the action brought by the puisne 
mortgagee, Croochewit v. Fletcher , 1 H. & N. 893 ; 
Bolton v. The Bishop of Carlisle , 2 H. Bl 259 ; 
Caldwell v. Parker, Ir. Rep. 3 Eg. 519 ; and 
Musammat Khodb Conwur v. Baboo Moodnarain 
Singh, 9 Moo. 1. A. 1, referred to, in addition 
to most of the cases mentioned above. Mangal 
Sen v. Shanrar Sahai (1903) 

I. X. R. 25 All. 580 

(b) Alteration by the Court (Inequitable 
Contracts). 

20. Power of Court — Alteration 

of, without consent of parties. The Court has no 
power, without the consent of the parties, to alter 
the contract, or substitute for it terms which the 
Court may prefer. Ragho Gobind Paranjpe v . 
Dipchand . . . I. X. R. 4 Bom. 96 


Kotoo v. Ko Pay Yah 


6 W. R. 255 


Digamburee Dabee v. Nundogopal Ranerji 

1 W. B. Mis. 1 

But see Judobunsee Bhugtabe v. Mukrim 
Kowaree .... 1 W, R. Mis. 6 

21. Power of Government in 

its exeeutive capacity. It is not within the 
power of a Court of law T , in the face of the con- 
tracts originally made between the mula-vargdars 
(superior holders) and their mul-gainidars (perma- 
nent tenants) to relieve the former from the hard- 
ship caused to them by reason of the enhancement 
by Government of the assessment on their lands 
to an amount exceeding or equal to the rent received 
by them (mula-vargdars) from the mui-gainidars. 
It is doubtful whether Government, in its executive 
capacity, has any more power than Courts of law 
to interfere with contracts made between private 
persons. The remedy lies rather in the hands of 
the Legislature. Ranga v . Suba Hegde 

I. Xu R. 4 Bom. 473 

22. — Nature of alteration. The 

Court should not by its decree make for the parties 
a different contract from that which they them- 
selves had entered into. Bala valad Sanria v. 
Gabaji Ralvant Kulkarni 

2 Bom. 175 : 2nd Ed. 168 

■ 28. Inequitable agreements— 

Alteration of rate of interest— -Act XX VIII of 
1855 — Fiduciary relationship. The provision con- 

4 f 2 
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tamed in Act XXVIII of 1856, that any rate of 
interest which the parties may have agreed upon 
shall be awarded, in no way prevents a Civil Court 
m India, which administers both law and equity 
from examining into the character of agreements 
made between persons, such as mortgagor and 
mortgagee, trustee and cestui gue trust , between 
whom a relation exists, enabling one party to take 
advantage of the other, and from declining to en- 
force sueh agreements when they are shown to be 
unfair and extortionate. ViNyak Sadashiv Voze 
v. Raghi ... 4 Bom. A C. 202 

24. Power of Collector to alter 

contract. The Collector, when he has to enquire 
into contracts between the parties, and to determine 
whether a breach of any such contract has been 
committed, cannot, upon supposed considerations 
ot equity, set aside that which the parties have deli- 

7?.? agreed upon between themselves, and sub- 
stitute iurther terms of his own. Ram Coomar 
Johuttachaejee v. Ram Coomar Sein 

7 W. R. 132 

V? A 7 ~ ^tiit to set aside agree- 

Z ° f Gonsid ^on. A person ofnnoi 
sue to set aside an agreement under which he has 

if* ESP ? n .f 0UI % a lease of land subject 
to extension in the event of deficiency in the assets 
unless he shows such gross and excessive deficiency 
in the assets as amounts to a failure of the consider- 
ation and deprives him of the security for his mSey 
and unless he also shows that this deficiency was 
caused by the representations of the party to whom 
wuce * the , ? one y> and in s Pite of due cle and dili- 
0 ^ hls 0A ™ P art - Mahomed Hossein v 
Okhoy Nabaih Paul . . 4 7 q 

26. -- Application to alter eon. 

to payment of renti 
fiaud. An application to have a contract altered 
in regard to the amount of rent to be paid under it 
m future cannot be generally entertained by a Civil 
° an on 7 refomi a contract !o as to 

S themrtief 8 ^ the ori g inal intentions 
life* ^ tere a P ar V was induced to arnee 
by frauduient misrepresentation, this may entitle 
him to avoid a contract altogether : but if he abides 
by it, he cannot have its terms altered by the Civil 
CtosiL NlLM0M3B Sinoh Deo a Issue Chakdeb 

„ A °- 7 Grounds for setting a«iria 

— “t 


groirnd a forreforminft^\tcolnrLr n Tf M T 
ting aside the ag«^“® GoK^ D.t 
‘Goeal Dass v. Mubli ^okul Bass 

X 14 R ‘ 3 °ale. 602 : 2 C. L. R; 156 
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(b) Alteration by the Court ( Inequitable- 
Contracts)— C07ltd. 

29. Effect of Misrepresenta- 

tion by a party as to part of the subject 
matter of a contract. Where one party induces- 
ano hex vO contract on the faith of representations 
made to him, any one of which is untrue, the whole 
contract is m a Court of Equity considered as 
navmg been obtained fraudulently. Where a 
tenant had executed a kabuliat containing a stipu- 
ation which the landlord had told him would not 
be enforced, the^tenant could not be held to have 
assented to it, and the kabuliat was not the real 
agreement between the parties. Pertab Chunder 

(jtHOSE V. MOHENDRONATH PuBKAIT 

i. I. Xi. R. 17 Calc. 291 
R. R. 16 I. A. 233 

. y°-r:— Execution of deed obtained 

by Misi epresentation-— Cancellation of Signa- 
ture-Contract Act, ss. IS and IS — Breach of duty 
—Ordinary diligence. The firm of Nicol & Co! 
havmg suspended payment, a general meeting of 
creditors was convened, at which it was unanimous- 
ly resolved that the business of the firm should be 
wpund up by voluntary liquidation under the super- 
visioii of a committee ; and that the winding up 
should. be conducted by tw r o trustees under the 
supervision and control of the said committee. 
At a subsequent meeting of the creditors the above 
resolutions were confirmed, and it w r as further 
resolved that a composition-deed should be pre- 
pared m pursuance of the terms of the above reso- 
lutions. The adoption of this last resolution was 
strongly pressed upon the meeting by the solicitor 
for the insolvent firm on the ground that the mode 
Ox procedure therein proposed w r as proposed solely 
in the interest of the creditors. He entirely repu- 
diated the idea that the members of the firm w^ere 
to obtain any benefit by the proposed measure. No 
mention w r as made at either of the meetings oflany 
release to be given to the parties. The plaintiffs 
were creditors of Nicol & Co., and R. 8. and B were 
their respective agents in .Bombay. R, 8, and B 
attended the said meetings on the plaintiffs 5 behalf, 
and were appointed members of the committee of 
supervision and control. A few days after the 
last-mentioned. meeting, M , one of the partners of 
the insolvent firm, called upon R , who at the time 
was deeply engaged in pressing an important busi- 
ness. M produced a deed which had been prepared 
by the solicitors of the firm, and which contained a 
clause by which the creditors, in consideration of 
the assignment of the estate to trustees, released 
and discharged the members of the firm from all 
claims. M w r as aware of the existence of the release 
in the deed. He asked R to execute the deed stat- 
ing that it was 6 4 the trust deed, 5 5 R requested M 
to leave the document, saying that he would go 
over it and return it in the course of the day. M 
then earnestly pressed him to execute the docu- 
ment at once, stating that it was of the utmost im- 
portance tfyat.no time should be lost, as the native 
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creditors were coming to Lis office, and that it was 
:necessary that all the members of the committee of 
supervision should sign first. R objected to sign the 
document without reading it, and M thereupon led 
him to suppose that the deed only carried out what 
was agreed to at the creditor’s meeting. Upon the 
faith of that assurance, R executed the deed on 
behalf of the first plaintiffs in the belief that it was 
nothing more than an assignment to trustees for the 
benefit of creditors. Subsequently, on the same 
day, M took the deed to 8, and asked him to sign. 
8 was also engaged in pressing business, and asked M 
to leave the deed for perusal ; but M gave the same 
reason for not doing so that he had given to R, and 
further stated that R had signed, and that he (M) 
hoped that 8 would also sign. S glanced at the 
deed, and being assured by M that it was in order, 
thereupon on the faith of that assurance, and 
believing that the deed was nothing more than 
an assignment of the estate to the trustees, 
-executed the deed on behalf of the second 
plaintiffs without reading it. M on the same 
day took the deed, with the signature of R and 8 
attached thereto, to R , who was also engaged in 
pressing business, and asked him to sign it. 
After some conversation B said to M : 4 4 The 
deed, then, is merely an assignment of the firm’s 
effects for the creditors,” and M replied in 
the affirmative. B then on behalf of the third 
plaintiffs executed the deed without reading it 
believing it to be merely an assignment of the estate 
to the trustees. On the 15th October, R and B 
heard that the deed contained a release by the credi- 
tors to the debtors, and on the 16th October S was 
also for the first time informed of it. On the 16th 
October R and 8 wrote a letter to M, repudiating 
them signatures, and refusing to be bound by the 
deed ; and on the 26th October, B caused a similar 
letter to be written to AT s solicitor.* The plaintiffs 
-sued to have the signatures of their said agents and 
managers severally cancelled, and to have it de- 
clared that the deed was not binding on the plaint- 
iffs. Held , that, having regard to what passed at 
the meetings of creditors, the deed, so far as it 
operated as a release, was a different deed from that 
which R , 8, and B either intended to execute, or 
•thought they were executing when they affixed their 
signatures, and that not having read the deed, but 
having trusted to M to inform them as to its con- 
tents, their signatures could not be held to be a 
consent to its contents, and that, therefore, so far 
as the deed operated as a release, their signatures 
were null. Held , also, that under the special cir- 
cumstances of the case it became the duty of M to 
communicate to R, 8, and B the existence of the 
release, and that, not having done so, he committed 
a breach of duty such as is comtemplated by cl. 2 of 
s. 18 of the Contract Act (IX of 1872). Held, , also, 
■that, under the circumstances, R, S , and B had not 
;the means of discovering the truth with ordinary 
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diligence, and that the exception to s. 19 of the 
Contract Act was not applicable. Oriental Bank 
Corporation v. Fleming . I. L. R. 3 Bom, 2142 

31. — Execution of deed obtained 

by fraudulent misrepresentation — Marriage 
Presents , suit to recover value of . A entered into 
a contract with B for the marriage of his daughter 
C. The marriage was duly performed, but G was 
never sent to the house of B, and B thereupon 
instituted a suit to compel G to live with him ; 
but the suit was dismissed on the ground that the 
marriage was invalid, it being found that 0 was 
of age at the time of the marriage, and that 
her consent was not given. In a suit brought 
by B against A, to recover as damages the value 
of certain presents he alleged he had made to 
C’s family in consideration of the marriage : — 
Held, that the plaintiff was not entitled to recover 
unless he could show fraudulent representations 
on the part of the defendants in consequence 
of which he was induced to contract the mar- 
riage and incur the expenses sought to be re- 
covered. The case was remanded for the trial of 
the issue of fraud. Asgar Ali Cho wdhry v. Maha- 
bhat Ali . 13 B. h. R. Ap. 34 : 22 W, R. 403 

32. Stipulation by judgment- 

creditor for additional sum on postpone- 
ment of sale in execution. Where a judgment 
debtor agreed to pay an additional sum, and ob- 
tained postponement of the sale of his property : — 
Held, that the stipulation was not one which . the 
Courts could decline to enforce. Sookh Ram v . 
Nirput Singh ... 3 Agra. 67 

33. Interest at exorbitant rate 

— Inequitable contract — Stipulation in ihrar for 
payment of interest, at high rate. The plaintiff ad- 
vanced money to the defendants on an tear, by 
which it was agreed that he was to allow them to 
draw on him to the extent of R20,000 within three 
years, the plaintiff to repay himself by having an 
ijara of the defendant’s share in certain property 
which his loan was to aid them in recovering. A 
4-anna share of the profits, after deducting Govern- 
ment revenue and expenses, was to go in payment 
of interest on the money lent ; half of the remaining 
three-fourths to go towards payment of the prin- 
cipal, and the other half to the defendants. If at 
the end of the term any balance remained due to 
the plaintiff, the defendants were to pay it with in- 
terest at 18 per cent. If the defendants failed, to 
give the ijara, they agreed to pay the amount 
borrowed with interest at 6 \ per cent, per mensem. 
The plaintiff advanced the money and obtained a 
receipt therefor from the defendants. The defend- 
ants failed to give the plaintiff the ijara. In a suit 
brought to recover the sum lent by the plaintiff with, 
interest, the first Court gave a decree for the plaint- 
iff for the sum claimed with interest at the higher 
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rate stipulated for in the ikrar, viz., 75 per cent. 
On appeal by the defendants to the High Court 
Held, that, in the absence of evidence of any fidu- 
ciary relation between the parties, of any imposi- 
txcn or misrepresentation on the part of the plaint- 
ili, or any want of capacity on the part of the de- 
fendants, and there being nothing in the circum- 
S ^ anc tu ^ ll ? h tiie execution of the ikrar to 

snow that there was any constructive fraud on the 
part ot the plaintiff, or any undue advantage taken 
by mm, the contract was not one which the Code 
would set aside as being unreasonable, inequitable, 
or oppressive in character. Omda Khanum 
v. Brojendbo Coomab Boy Chowdhry 

12 B, Ii. R. 451 : 20 W. R. 317 

34 . Unconscionable agreement 

Usury . The defendant borrowed a sum of money 
from the plaintiff, a professional money-lender, 
and agreed by his bond to repay the principal 
with interest at 36 per cent, per annum. The 
defendant having made default in payment, the 
plaintiff brought the present suit. The defendant 
pleaded his minority. The Court found he was not 
a minor at the time he entered into the contract, 
but on the merits of the case the lower Court 
(Fheab, J.) found that the agreement was uncon- 
scionable, and one which a Court of Equity would 
not enforce. Held by the Appeal Court (Gabth, 
and Macpherson, «/.), in accordance with 
the decision of Phear, J., that the plaintiff 
is only entitled to a decree for the amount ac- 
tually received by the defendant from him, with 
interest at 6 per cent. Mothoormohun Roy 
V. Soorendro Narain Deb 

I. Ii. R. 1 Calc. 108 

■ — — — Unconscionable 

Bargain— Usurious Agreement— Contract Act , 74. 

Plaintiff sued to recover R643-10-6, value of 1,230 
paras of paddy, due under an account dated 8th 
September 1876. The account, on a cad j an, was 
for R315 payable with 12 per cent, interest within 
fifteen days, and in default plaintiff to be paid, on 
14th November 1876, paddy for the amount due 
calculated at the rate of 4 annas 7 pies per parci. 
Immediately after the execution of this agreement 
the price of rice rose, the defendant did not pay 
within the fifteen days, and in the plaint in this 
suit the price of rice was calculated at 8 annas per 
para. Held , that the bargain was unconscionable. 
Under the Contract Act, s. 74, in a case falling 
within its terms only reasonable compensation 
could be given, which in the present case would be 
interest at a somewhat high rate. The contract 
in effect was that, if the principal with 12 per cent, 
were not paid on 22nd September, double the 
amount should be payable on the 15th November. 
Snob, a contract a Court of Equity would not en- 
force. Venkittarama P attar v. Keshava Menon 
I. Ii. R. I Mad. 349 
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75 * . n 7 T — 7 Unconscionable 

Bargain— Purda-mshm Lady. Fraud apart, a loan 
to a purda-nashm woman from her own mukhtear 
at an exorbitant rate of interest, the security beinff 
ample, may be a hard and unconscionable bargain 
on which the contract for such rate of interest will 
not be enforced. Benyon v. Coolc , L. B. 10 Ch. Ain 
o&9, referred to and followed. Kamini Sundarx 
Chowdhrani v. Kali Prossunno Ghose 

I. X. R. 12 Gale. 225 
L. R. 12 I. A. 215> 

37. Undue influence — Ground 

for setting aside deed. In this case an ikrarnamah, 
whereby the three plaintiffs (two of them being' 
under age) parted with half of their property, with* 
out consideration, whilst not fully acquainted with 
tneir rights, without professional advice, and during 
a s . tate 9* likely to overawe them and mate- & 

nally affect the free exercise of their will, was set 
aside. Prem Narain Singh v. Parasram Singh. 
Prem Narain Singh v. Rooder Narain Singh 

. X.R.4I.A. 101 

To ; Contract Act 

of s. lo, award made under — Coercion — 
Civil Procedure Code , ss. 522, 526. Under s. 16 of 
the Indian Contract Act, 1872, as it stood before 
amended by Act VI of 1899, it is not sufficient, in 
order to render a contract voidable on account of 
undue influence, that the party claiming to avoid the 
contract should have been at the time he entered in- 
to it in a state of fear amounting to mental distress 
which enfeebled the mind ; but there must further 
be action of some kind, the employment of pressure 
or influence by or on behalf of the other party to the 
contract. Jones v. Merionethshire Buildings Socie- 
ty, [1892] 1 Ch. 173, referred to. Gobardhan Das . 
v. Jai Kishen Das . .LX. R. 22 Ali. 224 ; 

— — ; — Voluntary Trans- 

fer — Act IX of 1872 (Contract Act), s. 16. In 
a transaction between two persons where one is so 
situated as to be under the control and influence of 
the other, the Courts in this country have to see 
that such other does not unduly and unfairly exer- 
cise that influence and control over such person for 
his own advantage or benefit, or for the advantage 
or benefit of some religious object in which he Is 
interested, and will call upon him to give clear and 
cogent proof that the transaction complained of 
was such a one as the law would support and recog- 
nize. Where a fiduciary or fiduciary relation 
had existed, Courts of Equity have invariably 
placed the burden of sustaining the transaction 
upon the party benefited by it, requiring him to 
show that it was of an unobjectionable character 
and one which it ought not to disturb. The exercise 
of this beneficial jurisdiction is not confined to eases . 
only between guardian and ward, attorney and 
client, father and son, but the relief thus granted. 
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stands upon a general principle applying to all the 
variety of relations in which dominion may. be 
exercised by one person over another. The ]3famt- 
iff, who on the death of the widow of his brother 
became entitled to the estate of the deceased, 
found himself resisted in his claim by wealthy rela- 
tives. He was a man without means. The defend- 
ant took him to his house, kept him there, found 
him all the money for the purpose of carrying on 
his litigation w r ith his relatives, in which the plaint- 
iff succeeded. While the litigation for mutation of 
names in respect of the property was pending in the 
Revenue Court, and while plaintiff was residing 
with the defendant, he executed the sale deed in 
favour of defendant’s brother for the nominal con- 
sideration of R 9,500, or half the property he 
claimed : and again, shortly after the mutation 
case had terminated in his favour, he executed 
a deed of endowment of the remaining half in 
favour of a temple founded by the ancestor of 
the defendant, and in which the defendant 
was interested, and the result was that plaintiff 
was left as poor as he was when he first came 
into the defendant’s hands. Plaintiff sued for 
cancellation of the deed of endowment, on the 
ground that the same had been obtained from 
him by the exercise of undue influence and by means 
of fraud, and obtained a decree. On appeal by the 
defendant it was held that, looking at all the facts, 
such a relation between plaintiff and defendant in 
the course of the year 18S5 had been established as 
to cast upon the latter the obligation of satisfying 
the Court that the transaction, which was given 
effect to by the deed of endowment, was an honest 
bond fide transaction and one that ought to be up- 
held. Sital Prasad v. Paebu Lal 

I.L. R. 10 All. 535 

40. — — - — — — Unconscionable 

bargain — Equituble relief — Promissory note — Inter- 
est deducted in advance from the sum lent — Inade- 
quacy of consideration — Grossly exorbitant interest. 
The Court will afford no protection to persons who 
wilfully and knowingly enter into extortionate and 
unreasonable bargains. It is only where a person 
has entered into an extortionate bargain, and it is 
shown that he was in ignorance of the unfair nature 
of the transaction, that the Court is justified in 
interfering. Mackintosh v. Wing rope 

I. L. R. 4 Calc. 137 : 2 C. L. R 433 

41. Oppressive conditions in 

deed — Inadequacy of Consideration . Where 
money-lenders dealing with ignorant, illiterate pea- 
sants made use of the necessitous position of those 
peasants, who were seeking to raise a sum of money 
for the purpose of stocking and tilling their lands, 
to impose upon them a contract in the form of a 
mortgage, by which they agreed in default of punc- 
tual payment of the half produce, and other events, 
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to sell their land at a gross undervalue, viz., one- 
third of the amount of the mortgage debt, which in 
itself was not more than equalto half the value of 
the annual produce of the land, and to remain liable 
to the remaining two -thirds of that debt with in- 
terest, and even if no default should occur on their 
parts in payment of a moiety of the annual produce, 
or the performance of their other covenants, and 
notwithstanding full payment of the principal, to 
continue for fifteen years to pay the half produce of 
the lands to the mortgagees : — Held (reversing the 
decrees of both the Courts below), that the deed of 
mortgage should only stand as security for the pay- 
ment of the principal sum of R300, and interest at 
9 per cent., and in all other respects should be set 
aside as inequitable, fraudulent, and grossly op- 
pressive. Held, also, that if in execution of the 
reversed decrees the lands had been made over to 
the mortgagees as purchasers, they should be re- 
stored to the mortgagors, and that the rents, profits 
and produce received by the mortgagees while in 
possession should be set off on account against the 
said principal sum and interest, and that the ba- 
lance should be paid by the party against whom the 
same might he found. Mere inadequacy of con- 
sideration, unless it be so great as to amount to 
evidence of fraud, is not sufficient ground for set- 
ting aside a contract, or refusing to decree specific 
performance of it. But inadequacy of considera- 
tion when found in conjunction with any such 
other circumstances as suppression of true value of 
property, misrepresentation, fraud, surprise, op- 
pression, urgent necessity for money, weakness of 
understanding or even ignorance, is an ingredient 
which weighs powerfully with a Court of Equity 
in considering whether it should set aside contracts, 
or refuse to decree specific performance of them. 
Kedari Ranu v. Atmarambhat 3 Bom. A. C. 11 

42. Extortionate claims made 

by professional persons to litigants — Fidu- 
ciary relationship. All litigants are entitled to the 
protection of the Court from extortionate claims 
made upon them by those whose professional aid 
they seek. Brokers and meddlers in litigation, 
who avail themselves of the weakness and ignorance 
of suitors to obtain from them, under a pretence of 
services to be rendered, engagements for the pay- 
ment of money, will find that protection will be 
afforded by the Court against them also. Roop 
Nabain Misr v. Kusm Ram Singh Tanbiram 

2 N. W. 67 

43. Parties dealing on un- 

equal terms — Inequitable Contract. Assuming 
that the same principles are applicable here as in the 
English Court of Chancery, the High Court held 
that, although in a class of cases without positive 
f raud a -contract may be set aside unless it is shown 
to have been made upon adequate consideration. 
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yet as a general rule, before the defendant is called 
upon to prove that he has given full value for pro- 
perty sold to him, the plaintiff must first make out 
that the parties to the bargain were dealing on 
terms so unequal as to render it improper for a 
Court of Justice to enforce any contract they may 
have made, unless it can be shown that the con- 
tract was in fact one which a prudent person with 
proper advice and assistance might well have made. 
Juoo Bunbhoo Tewaree v. Karum Singh 

22 W. R. 341 

“ — — ; — — ~ Release by Widow , 

suit to set aside — Duress — Coercion — Fraud — 

Grounds on which relief is granted . B R, the widow 
of a zamindar, having for valuable consideration 
released all her claims on her husband’s estate in 
favour of V 8, her husband’s brother, by a deed 
executed five days after the death of her husband, 
brought a suit against V 8 to set aside the deed of 
release on the ground that it was obtained by 
threats and fraud, and to recover the estate. Held 
that it was not sufficient to find that the consent 
given by the plaintiff was not caused by coercion as 
defined in the Contract Act, nor by duress as known 
to the English law ; but that the questions to be 
decided were, (i) whether undue advantage had 
been taken of the plaintiff’s position ; (ii) whether 
the plaintiff had been sufficiently informed as to her 
rights or had proper advisers ; (in) whether the 
contract was an unconscionable or “catching” 
bargain. Bucin Remayya v. Jagapathi 

X. L. R. a Mad. 804 j 

45. — — Inequitable con- 

tract, in a suit brought upon two bonds for R2,000 : 
and Rl, 000, respectively, where the transaction was 
found to he that defendant’s property having been 
about to be sold in execution of a decree for a sum 
much more than R3,000, he was made to appear to 
borrow from the plaintiff at 75 per cent, interest 
R3,Q00 which were immediately applied to the pay- 
ment of the debt, the defendant deriving no other 
benefit, and the plaintiff not binding himself to stay 
execution : Held , that the contract in these bonds 
was of such a nature as to involve the conclusion 
that defendant was imposed upon, and was not a 
free agent ; and that the transaction was of a kind 
not to be supported by a Court of Equity. Lal ! 
Beharee Awusteb v. Bholanath Bey Chard a- 1 
W. R. 49 j 

t f 8 V~rr-^— ~ ynjoascionable bargain.— 
Interest-— Dharia * Illiterate Agriculturist. The 
High Court as a Court of Equity possesses the 
power exercised by the Court of Chancery of grant- 
ing relief m cases of such unconscionable or grossly 
unequal and oppressive bargains as no man of 
ordinary prudence would enter into, and which, 
trom their nature and the relative positions of the 
parties, raise a presumption of fraud or undue in- 


(b) Alteration by the Court (Inequitable 
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3 fluenee. The principles upon which such relief is 
I S rant ed apply to contracts in which exceedingly 

t Z?nZ C n ° n(h f° m 816 imp ° Sed ^ «°neySS 

a TW-? * * ! S“ OTant persons in rural districts. 

7 ^ reST 3 * sucl1 P 0 ,""'® has not been affected by 

- 2 yT U T y la 5' S ; 0heste rfiM v. Jcmssel 

. Z, Ves -J55, ORorlcev. Bolinglroke, L. R 2 Av 

C aT 11a n arl -i? f A y les f° rd v - Morris, L. E. SOL 
Ap. 484, Remll v. Snelhng, L. R. 15 Oh. D. 679 

L “ AnX V ‘ ^ - 10 Gk - Ap - 3S9 > «teed 
iterate ICnrim m the position of a peasant 

2? ? Xecuted a mortgage-deed in favour of a 
PJ' of ? s . ° nal money-lender to whom he owed B97, 

7 tlip'IaJ Ch f® i, a S reed to pay interest on that sum at 
1 in w per cent, per annum at compound 

i ttao l « He further agreed that ‘ * dharta ’ 5 or a 
fin ? at th , e rate of °“ e anna Per rupee should 
vearlvrlst t0 tI* m0r , t g a S ee > to be calculated by 
should iff*!'. ; was a! so provided that the interest 

land nf tL P d ?° m the profits of oertain malikana 
„ f . A , e ^ or fgagor, and that, if the interest were 
not P aid for two years, the mortgagee should be put 
m possession of this land. As security for the 
a six pies Zemindari share was mortgaged for 
a term of eleven years. The effect of the stipula- 
mn as to dharta ” was that one anna per rupee 
vo d be added at the end of every year, not only to 
ne principal mortgage- money, but also to the 
interest due, and the total would be again 
regarded as the principal sum for the ensuing year. 

en years after the date of the mortgage,' the 
mortgagor brought a suit for redemption on pay- 
ment of only R 97 or such sum as the Court might 
e ermine as due to the mortgagee. At that time the 
accounts made up by the mortgagee showed that 
lie debt of R97 with compound interest had swollen 
j .^1 the “dharta” alone amount* 

a ° that the stipulation in the 

aeed as to dharta ” was not of the kind referred 
to m s. 74 of the Contract Act (IX of 1872), and 
tnat there was no question of penalty, but that, 
looiving to the relative positions of the parties, and 
the unconscionable and oppressive nature of the 
s lpulation, the benefit thereof should be disallowed 
o the mortgagee and the mortgagor permitted to 
j fy- eem OG P a yment of the mortgage-money and 
I J ntere ®t, no appeal having been preferred by him 
| y; om decree of the first Court making redemp- 
non subject to the payment of interest. Lalli v. 
Ram Prasad . . . X. h. 9 All. 74 

47. — - Bond — 

Compound Interest. In a suit for the recovery of a 
principal sum of K99 due upon a bond, with com- 
pound interest at 2 per cent, per mensem, it was 
found that advantage was taken by the plaintiff of 
the fact that the defendant was being pressed in 
the tahsili for immediate payment of revenue due, 
to induce him to execute the bond, charging com- 
pound interest at the above-mentioned rate, not- 
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withstanding that ample security was given by 
mortgage of landed property. It was also found 
that, although, under the terms of the bond, the 
plaintiff had power to enforce the same at any time 
by bringing to sale the mortgaged property, he had 
wilfully allowed the debt to remain unsatisfied, in 
order that compound interest at a high rate might 
.accumulate. Held, that the bargahTwas a hard 
and unconscionable one, which the Court had un- 
doubted power to refuse to enforce, and which, 
under all the circumstances, it would be unreason- 
able and unequitable for a Court of justice to give 
full effect to ; and that, under the circumstances, 
compound interest should not be allowed. Kamini 
Sundari Ghaodkrcmi v. Kali Prosunno Ghose , I. L. R. 
12 Gale. 227 , Beynon v. Gooh, L. R. 10 Ch. Ap. 
389, and Ball v. Ram Prasad , I. L. R. 9. All. 74, 
referred to. The Court decreed the principal sunt 
of R99, with simple interest at 24 per cent, per 
annum, up to the date of institution of the suit. 
Madho Sing v. Kashi Ram I. L. B. 9 All. 228 

48. Contract to pay 

Expenses of Litigation. The result of the English 
cases regarding 4 4 hard ” or ‘ 4 unconscionable 
bargains 5 5 is that in dealings with expectant heirs, 
reversioners, or remaindermen, the fact that the 
bargain was declined by others as not being suffi- 
ciently advantageous, does not raise a presumption 
that it was fair and reasonable ; and that until the 
contrary is satisfactorily proved by the party try- 
ing to maintain the bargain, the Court may presume 
that a bargain which apparently provides, in the 
opinion of the Court, for an unusuaily high return or 
or an exceptionally high rate of interest is a hard 
and unconscionable bargain against which relief 
should be granted. The doctrine of equity on the 
subject of such bargains is applicable in England 
only to dealings with expectant heirs, reversioners, 
or remaindermen. The judgment of the Privy 
Council in Kamini Sundari Chaodhrani v. Kali 
Prosunno Ghose , 1. L. R. 12 Calc. 225 : L . R. 12 I. 
A. 215, does not imply that the doctrine is to be 
applied in India to cases except where it would 
have been applied in England, or except w-here the 
case is in some way analogous to a case of snatching 
a bargain with an expectant heir, reversioner, or 
remainderman, or except there is some fiduciary 
relationship between the lender and the borrower, 
although there may be no fraud or undue influence, 
or except there is some incapacity, such as ignorance, 
on the part of the borrower to appreciate the true 
effect of his bargain. For the purposes of meeting 
the expenses of an appeal to the High Court, the 
appellant, on the advice of his legal advisers, exe- 
cuted a bond for R2 5,000 in consideration of the 
obligee agreeing to defray such expenses. The 
obligor agreed to pay the R25,000 w ithin one year 
from his recovering possession of the property in 
•suit ; and, at the request of the obligor’s pleader, 
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the obligee advanced R3,700, w'hich was applied to 
the expenses of the appeal. The High Court dis- 
missed the appeal ; and in a deed executed by the 
obligor in favour of the obligee and others for the 
purpose of defraying the expenses of a further 
appeal to the Privy Council, he admitted his liabi- 
lity under the former bond. The Privy Council 
decreed his appeal, and he obtained possession of the 
property in suit, but declined to pay the R25,000 
upon wdiich the obligee sued upon the bond. It was 
found that, apart from the moneys borrowed by the 
obligor from time to time, he was without even the 
means of subsistence ; that he executed the bond 
with his eyes open and perfectly understood his 
position and the effect of both the instruments 
executed by him ; that no fraud or improper pres- 
sure appeared to have been allowed to him ; that his 
legal advisers had acted honestly and to the best 
of their ability in his interests ; that there was 
nothing to show that, having regard to the risks 
of the litigation, he could have obtained tlxe assist- 
ance necessary for the prosecution of his appeal 
on better terms than those contained in the bond ; 
that without such assistance he could not have 
appealed to the High Court ; and that the obligee 
gave him such assistance upon his application. 
Held, that, although there was nothing to show that 
the obligor could have obtained an advance on 
terms more advantageous to himself, it was for the 
obligee to establish to the Court’s satisfaction, 
without reasonable doubt, that he could not have 
done so ; and that, this not having been established, 
and the reasonableness and fairness of the bargain 
not being proved by' showing that there had been 
difficulties in negotiating it, or that others had 
refused it as not sufficiently advantageous to them, 
the Court should hold the bargain to be a hard and 
unconscionable one, which should not be enforced. 
The Court gave the plaintiff a decree for the R3,7Q0 
actually advanced, with simple interest at 20 per 
cent, per annum from the date of the bond to the 
date of the decree, with costs in proportion and 
interest at 6 per cent, per annum on the R3,700, 
interest and costs, from the date of the decree until 
payment. Chunni Kuar v. Rup Singh 

I. X». R. 11 All. 57 

49. — Gambling in liti- 

gation — Agreement opposed to public policy — Act 
IX of 1872 ( Contract Act), s. 23. For the pur- 
pose of meeting the expenses of an appeal to the 
Privy Council from concurrent decrees of the Sub- 
ordinate Judge and the High Court, the plaintiff- 
appellant executed a deed of sale of certain property 
worth over R50,000 in consideration of the vendees 
providing the necessary security and moneys. The 
plaintiff experienced considerable difficulty in pro- 
curing the means of appeal. The vendees were not 
professional money-lenders, they did not put pres- 
sure on the plaintiff, but, on the contrary, he and 
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(b) Alteration by the Court (Inequitable 
Contracts) — contd. 

his agent put pressure on them to agree to the terms 
of the deed. It appeared that, apart from the 
moneys borrowed by him from time to time, he was 
without even the means of subsistence ; that he 
fully understood the nature of the deed ; that his 
agents negotiated the transaction bond fide, and to 
the best of their powers, in his interest ; that there 
was no fraud or deception on the part of the venders 
and that they performed all that they undertook as 
regards meeting the expenses of the* appeal. Under 
the deed, the plaintiffs were liable to furnish secu- 
rity to the extent of R4,00Q and to advance R 8,500 
for other necessary expenses, and they did in fact 
furnish such security and advanced sums aggre- 
gating 117,542. The appeal was successful. °The 
appellant having failed to put the vendees in pos- 
session of the property conveyed by the deed, and 
recovered by him under the Privy Council’s decree, 
the vendees sued him for possession of the property 
.and mesne profits, afterwards agreeing that the 
Court should in lieu thereof award them compensa- 
tion in money equivalent thereto. Held, that 
although the case was very different from cases in 
which persons interfered for their own benefit in 
litigation not their own, or in which mukhtars 
vakils, or persons of that class of professional 
money-lenders, taking advantage of the borrower’s 
position, sued to enforce a contract obtained by 
them from him, and, although the defendant was 
not entitled to sympathy, yet, judging by the dis- 
proportion between the liability incurred by the 
plaintiffs under the contract and the reward which 
they were to obtain in the event of defendant’s 
success, it must be concluded either that they did 
not believe his claim to be well founded, and conse- 
quently entered, though unwillingly, into a gamb- 
ling transaction, or, if they believe the claim to be 
well founded, that the reward contracted for was 
excessive and unconscionable ; and in either case 
the contract could not be enforced in its terms. 
Held, also, that, if the doctrine of equity applicable 
to such cases were applied in favour of the borrower, 
it should also be applied in favour of the lender ; 
that as there was no reason to suspect the plaintiff’s 
motives, it would be inequitable to relieve the defend- 
ant from all liability ; that it was only fair that he 
should compensate the plaintiffs for the use of their 
security bonds from the date when they were depo- 
sited in the High Court to the earliest date after the 

judgment of the Privy Council when the plaintiffs 
could have obtained them back ; that simple in- 
terest at 12 per cent, per annum on the amounts of 
the bonds for the period would be reasonable com- 
pensation for such use ; that the defendant should 
also repay the amounts advanced by the plaintiffs for 
the expenses of the litigation with interest on each 
advance at 20 per cent, from the date on which it 
was made to the date of the decree in the present 
case ; and that he should pay interest on the whole 
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Contracts)— conoid. 

amount thus decreed at 6 per cent, from the date of 
the decree till payment. Ghunni Kuar v. Sup 
Stngh, I.L.R. 11 All. 57, Prahland Sen v. Budhu 

fl gh l 12 t and Bowes v. Heap, 

A V. d> B. 117, referred to. Lore Indar Singh 
v. Rup Singh . . I. L. R. 11 All. 118- 

See Husain Buksh v. Rahmat Husain 

1. 1*. R. 11 All. 128 

07 t j ) Undue Influence 

—Sale— Inadequacy of consideration— Voidable con- 
tract— Contract Act {IX of 1872), s . 16. Inade- 
quacy of consideration, in conjunction with the- 
circumstances of the indebtedness and ignorance of 
the vendor, are facts from which a Court may infer 
the exercise of undue influence. Bhimbhat v 
Yeshwantrao (1900) . I. L. R. 25 Bom. 126 

9. BREACH OF CONTRACT. 

I. Contract to carry coolies 


oy snip Appointment of Master prohibited from 
talcing ship— Acting against Emigration Act , XIII 
of 1864. Where a contract was entered into for 
the carriage of coolies, the ship-owner was held 
guilty of breach of contract in appointing a master 
who was prohibited by an order of Government 
from commanding a ship carrying emigrants. 
Eales v. Rtjttonjee Edtjljee 

1 Ind. Jur. 3ST. S. 131 


Act 


alleged to be not a 

breach, of contract — Onus of proof. An agree- 
ment entered into between the plaintiff and defend- 
ants, members of the same caste, contained a stipu- 
lation that in the event of the defendant objecting 
to the receiving of a girl from, or the giving a girl to, 
the plaintiff in marriage, the defendant should be 
bound to return R500 with interest, which the 
plaintiff had paid to the defendant under the 
agreement. It was found by the Civil Judge that 
the fifteenth defendant’s son was engaged to be 
married to the second plaintiff’s daughter, and that 
the marriage was broken off on the part of the fif- 
teenth defendant. Held, on special appeal, that 
this was primd facie a breach of the agreement 
which entitled the plaintiff to recover, and that it 
was for the defendants to show that it did not 
bring them within the terms of the agreement. 
Koni Chetty v. Veriappa Chetti 4 Mad. 325 

3. Time for Performance— 

Reasonable time — Conditional grant of lease. When 
an agreement to grant a lease was incomplete and 
conditional upon an advance within eight days 
or a reasonable time required to meet pressing de- 
mands, a delay of nineteen days was held to be un- 
reasonable, and likely to defeat the object of the 
lease. Fischer v. Kamala Naicker 

3 W. R. p. C. 33 : 8 Moo. I. A. 170 
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CONTRACT — contd. 

9. BREACH OF CONTRACT — contd. 

4. Contract for sale 

of seed — Excess refraction. A contract for the 
sale of seed contained the following provision : — 
4 4 Refraction guaranteed at four per cent., with 
usual allowance up to six per cent., exceeding which 
the seller is to reclean the seed at his expense within 
a week ; failing which, buyers to have the option of 
cancelling that portion of the contract tendered, or 
of buying against the seller, or of taking the parcel 
as it stands, with usual allowance for excess refrac- 
tion. Delivery from seller’s godown in pile up to 
the 15th of July next.” On the 10th July, the 
vendor tendered the seed. On examination the 
refraction was found to be above the contract rate. 
It was agreed that the vendor should reclean the 
seed ; and on the 15th July, the purchasers went 
to take delivery of the seed, which was found still to 
be not sufficiently cleaned. On the 15th July, the 
vendor said that he should require a week longer 
for that purpose. The purchasers then cancelled 
the contract. In a suit by the vendor for damages 
for breach of contract : — Held, (i) that the breach of 
the contract was with the plaintiff ; (ii) that the 
week allowed for recleaning commenced from the 
10th July ; and that, as the plaintiff had not suc- 
ceeded in reducing the rate of refraction to the 
contract rate, the defendants had a right to reject 
the seed ; and that the plaintiff was not entitled to 
further time to reclean it again. Bttddree Doss v. 
Ralli . I. L. R. 6 Calc. 878 :8C.L. R. 294 

5. — r Agreement to deliver goods 

at specified place — Tender of goods — Bight to 
rescind contract. If a person contracts to deliver 
goods at a specified place, he must be there in person 
or by agent, and be ready to deliver them ; if to 
deliver them by a certain time, he must tender 
them so as to allow sufficient time for examination 
and receipt. But when a thing is to be performed 
at a certain place, on or before a certain day, to 
another party to a contract, the tender must be to 
the other party at that place, and that other party 
must be present at some particular part of the day 
before sunset, so that the act may be completed by 
daylight. Where a thing is to be done anywhere, a 
tender at a convenient time before midnight is 
sufficient. In case of violation of a contract by one 
party, the other party may ordinarily rescind it 
totally or partially, provided he himself is guilty of 
no default or violation, and exercises the right with- 
in a reasonable time. If, after default of the other 
party, he does an act recognizing the contract, 
he cannot afterwards rescind it. Kartick Nath 
Pandey v. Government . . 11 W. R. 58 

6. — - r Failure in performance of 

stipulation giving party right to rescind— 
Impossibility of strict and literal performance. When 
an agreement provides that an act is to be done 
by one of the parties within a limited time, and the 
party fails to perform the act within such time, if 
the other party elects notwithstanding to take the 
benefit of the contract, the latter must perform his 
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part of it ; and though exact and literal performance- 
of the original stipulation has become impossible, 
the terms of the contract must be carried out 
as nearly as possible. Brojo Soondtjree Debia 
v. Collins .... 13 W. R. 359 

7. Revocation of contract by 

new agreement — Breach of new contract . If a 
second contract be entered into between two parties 
m revocation of a previous one, the contractee 
cannot fall back upon the conditions of the first 
contract, on the ground of the breach by the con- 
tractor of the subsequent one, unless there be ex- 
press conditions in the latter agreement to that 
effect. Kallipersad Singh v. Grant 

2 Hay 329 

8 - — — Prevention by one party of 

completion of contract — Contract to cut trees 
-—Right of action. Plaintiff purchased, at adver- 
tised Government sale by auction, certain felled 
trees then lying in the forest of K. He also con- 
tracted for . the delivery to Government of certain 
sleepers ” to be cut in the said forest. The Gov- 
ernment refused to admit plaintiff’s agent to the 
forest, and thereby prevented him from completing 
his contract. The remedy for such loss is by a 
common law action, and not by bill in equity, and a 
bill for the purpose ought consequently to be dis- 
missed with costs. Johnson v. Secretary of 
Statk • • - Cor. 71 : 2 Hyde 153 

9. Difference between arti' 

eles contracted for and those tendered 

Action for non-acceptance. The plaintiffs contrac- 
ted to supply the defendants with from 275,000 to. 
300,000 of gunny bags described as No. 6 quality, 
size 40 by 28 inches, “ the defendants to have the 
option of taking bags of a longer or shorter length 
at proportionate prices, duly giving a fortnight’ s 
notice to the plaintiffs, delivery to be taken in 
August 1870. The defendants, after taking deli- 
very of 11,600 of the bags, found that the bags 
tendered were mixed in size, some being longer and 
some being shorter than the contract size, and re- 
fused to take delivery of the remainder. In an 
action for breach of contract in not accepting the 
bags, the Court below found on the evidence That 
out of 2,000 bags "which were examined, 100 were 
short by from a quarter to half an inch, but that the 
hags which were ready short were very few out of a 
large quantity which came up to contract size, 
and held, therefore, that there had been a substan- 
tial performance of the contract on the part of the 
plaintiffs. On appeal, the Court found that the 
parties did not contemplate any large margin of 
difference in the size of the bags, and that the pro- 
portion of those which differed was large enough to 
justify the defendants in refusing to take delivery, 
and held that the tender of such bags by the plaint- 
iffs was not a substantial performance of the con- 
tract. Miller v. Gouripore Company 

8 B. L. R. 285. 
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9. BREACH OF CONTRACT — contd. 

, j 7 T7 j — ~ — Port acceptance 

of goods by defendant not according to contract 

Bate payable for such goods . The defendants 
contracted to purchase from the plaintiffs “ 6 2,000 
maunds of fresh, clean, and good up-country indigo 
seed, guaranteed growth of season 1870-71 at R1I 

^ I r? 1 - unc ^’ c ^ e ^ v erec ^ the defendants’ a^ent 

at Hajipore all in February next.” In part per- 
formance^ this contract, the plaintiffs delivered, 
and the defendants’ agent at Hajipore accepted, 
865 maunds of seed, no objection as to quality beino 1 
then taken. But when the remainder of the seed 
was tendered in February, the defendants refused 
to accept it on the ground that it was not according 
to contract. At the same time and upon the same 
grounds, they refused to pay the contract price for 
the seed already accepted, and tendered instead the 
market price at the time of delivery. In an action 
to recover the contract price of the 865 maunds 
delivered, and damages for loss on re-sale of the 
remainder of the seed, the Judge of the Court below 
found on the facts that the seed was not c i seed of 
the growth of 1870-71 5 as far as it was reasonably 
possible to procure it ; and that, though there was 
'evidence to show that seed of the previous season, 
if of good quality and in good preservation, was 
occasionally mixed with the new seed, and that 
seed so mixed had been accepted as a performance 
of contracts for 1870-71, yet there was no evidence 
that under such contracts as the present, the seller 
was by custom at liberty to mix seeds of two crops 
so as to bring the sample up to an average quality, 
an f/ ix Tt aer ’ t, iat a cus tom, so directly at variance 
with the express terms of the contract, could not if 

b ? a l Io f e ? t0 . P* evail - BtU, also, that 
the defendants had waived any objection to the 865 
maunds which must therefore be taken as a o- 00 d 
delivery protanto under the contract, and must be 
paid for accordingly. Held, , on appeal (affirming 
the decision of the Court below), that the plaintiffs 
had not delivered seed according to the contract • 
hut (reversing the decision of the Court below) that 
the contract was a contract for the delivery of 

entire quantity of 2,000 maunds ; and that the 
plaintiffs could only recover for the 865 maunds as 
on a new contract arising at the time when the 
seed was accepted ; such contract being to pay for 
the seed according to its value, and not according 
to the rate stipulated for the 2,000 maunds! 
Macfarlane v. Carr 

8 B. L. R. 459 : 17 W. R. 214 

11. — — — Endorsement by parties 

on original contract —Transfer of Contract— 
Action for non-acceptance. On the 16th April 1878 
the plaintiffs contracted to purchase from F. M & 

Go., of Bombay at R18 per ton, ‘ ‘ the entire cargo 
•of mal ptr Culzmn, , amounting to 900 tons or 
thereabouts.” 0 n 18th April the plaintiffs transfer" 
red the contract to the defendants and one 
Nanabhai Bomansha, and the following endorse- 
ment was made • — “ The contract to 
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to Messrs. Tullockchand and Shapurji and Nana- 
bhai Bomansha at 820b For C. H. B. Forbes 
ana Selves, W. Tennent & Co.” Underneath this 

endorsement the transferees wrote as follows • 

tons at mot, p R r ton. Nanabhai 
Bomansha. Accepted 450 tons at B20’, per ton. 
Tullockchand and Shapurji.’ > The Culzean arrived 
at Bombay With a cargo of 2,167 tons of coal, on 
board of which it appeared that 1,300 tons had been 
shipped to the Bombay, Baroda and Central India 
Railway Company and 867 tons to the order of the 
shippers. F. M. & Co. were agents at Bombay for 
the shippers. The defendants refused to take deli- 
very of the coal, on the ground that the contract 

transferred to them and Nanabhai Bomansha was 
entire cargo.” The plaintiffs 
sued the defendants for non-acceptance, con- 
tending that there had been no transfer to defend- 
ants and Nanabhai Bomansha of the original 
contract, but a new several contract for separate 
portions of the cargo. Held, that the joint effect 
°l ‘f® »“dorsement and the original contract was 
mat the defendants agreed to purchase 450 tons, 
part of an entire cargo of 900 tons, or thereabouts ; 

,,’,r““ ch as the ear S° of the Culzean consisted 
or -,167 tons, the defendants were not bound to 
accept any part of such cargo, and that the suit 
was not maintainable. Borrowman v. Drayton, L. 

2 Ex . D. 15, followed. Forbes v. Tullock- 
chand Manockchand . I. L. R. 8 Bom. 386 

12 . 


4. 7 r dispute as to quality of 

goods tendered — Right to examine goods — Survey 
Reasonable time for examination of goods by pur - 
chaser— Contract Act, IX of 1872, s. 38. The de- 
tenciant agreed to purchase from the plaintiffs one 
hundred full-pressed bales “fully good fair Kishil 
cotton at R208-8 per candy, to be delivered from 
March loth to April 1st. On March 21st the plaint- 
iffs sent the defendant a letter reminding him of the 
contract and requesting him to take delivery. On 
receipt of this letter, the defendant put the matter 
into the hands of V. The plaintiff had then no 
cotton of the specific kind to deliver, nor did the 
letter refer to any particular bales. At 11-30 

0 clock a.m'., on March 30th, the plaintiffs sent the 
defendant a , tsr enclosing a sampling order direc- 
ted to an employ of Messrs. H and S, on whose 
premises the bales referred to in the order were 
ymg. V, on behalf of the defendant, got samples 
taken of the cotton and examined them, but without 
reference on that day to any standard. He then, 
however, conceived doubts as to the quality of the 
cotton, and expressed his doubts to the plaintiff in 
the evening of that day. On 31st March the plaint- 

1 i defendant a delivery order enclosed in 

a letter from their solicitors calling on the defend- 
ant to attend with his surveyor at 1 p.*m. on that 
day to survey the cotton, as otherwise an ez parte 
survey would be held. This letter reached the 
defendant at 11-30 o’clock a.m., and was given by 
him to V at noon of the same day. V applied to M 
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9. BREACH OF CONTRACT— contd. 
to attend as surveyor, but M was unable to do so. 
The plaintiffs had an ex parte survey held by 
Messrs. C. and B at I p.m., and they pronounced 
the cotton, samples of which were submitted to 
them, to be “ fully good fair Ivishli cotton. 5 ’ 
While this survey was going on, the defendant 
was on the Cotton Green, but declined to attend, 
saying that V and his surveyor were coming. 
Shortly afterwards V did come, and subsequently 
wrote a letter to plaintiffs in the defendant’s name, 
stating that the cotton was not of the description 
contracted to be sold by them, and asking for a 
survey. This letter reached the plaintiffs at 2-19 
o’clock p.m. After this there was a discussion 
between plaintiffs and defendant and F. On that 
afternoon (the 31st March) the plaintiffs’ solicitors 
sent a letter to the defendant stating the result of 
the survey and requiring him to take delivery. 
This was answered by a letter of next day (April 
1st) from the defendant’s solicitors denying that 
the cotton was of proper quality or that proper 
notice of the survey had been given, alleging that 
the defendant had that morning attended with his 
surveyor and asked leave to survey the cotton 
which had been refused, and stating that the con- 
tract must be treated as cancelled. The cotton 
was sold by auction on April 5th. The plaintiffs 
brought this suit to recover Rl, 631-1-11 as damages 
for non-acceptance of the cotton. The defendant 
contended that there had been no reasonable time 
allowed by the plaintiffs for the examination of 
the cotton, and that a joint survey should have 
been held. Held , that a joint survey was not neces- 
sary under the terms of s. 38 of the Indian Contract 
Act (IX of 1872), and that the defendant, having 
had a period of twenty-four hours for inspection, 
had had a reasonable opportunity of seeing whether 
the cotton offered by the plaintiffs was such cotton 
as the plaintiffs were bound by their contract to 
deliver. A purchaser of goods is not entitled to con- 
tinue inspecting and examining the goods offered by 
the vendor until the expiration of the period for deli- 
very. A reasonable opportunity for such inspec- 
tion and examination is all that he is entitled to. 
Ruttonsey Mokaejt v. Jamnadas Pitambebdas 
I. Xj. R. 6 Bom. 692 

13. Breach of Warranty— Goods 

not agreeing with sample — Conduct of parties — 
Estoppel . In a suit for damages for breach of 
warranty, where the dispute was whether the goods 
tendered (shellac) were according to the contract, 
it appeared that a sample had been taken by the 
plaintiff’s sircar, and referred to the selling broker to 
decide whether the goods from which it had been 
taken ought to be accepted, and he decided that 
they should be taken at one rupee per maund less 
than the contract rate, which award the parties 
agreed to abide by. The sircar then went to the 
godown of the defendants, thoroughly examined the 
undelivered shellac, and removed it to the godown 
of the plaintiff. Held , that after this the parties 
could not be_allowed to raise the question whether 


9. BREACH OF CONTRACT — contd, 

there had been a breach of that contract and to ask 
for damages by reason of the goods not being of the 
quality contracted for. Fqenaeo v. Ramnaeain 
Sookdeb . 14 B. L. R. ISO : 23 W. R. 136 

~ — r ; Alleged breach 

of warranty by vendor on a sale and delivery (of 
goods — Burden of proof after acceptance , following 
upon an examination by purchaser. Under five 
contracts for the sale of good Burma cutch, to be 
delivered to a Calcutta firm, in Calcutta, by the' 
vendors, who knew that it was bought for the 
export market, delivery and acceptance followed' 
upon a searching examination of the cutch by the 
purchasers. The latter having sent advices of this 
purchase to a New York firm, with which they were 
in partnership, parcels of cutch were sold to different 
buyers in Ameiica, to whom, under such ‘ * forward ’ 7 
contracts, the cutch was shipped in separate 
shipments by the Calcutta firm. On the arrival of 
the cutch, objection was taken to its quality 
by the American buyers, who refused to take 
delivery. The Calcutta firm thereupon sued the 
vendors under the five contracts above men- 
tioned. The burden of proof being upon the plaint- 
iffs, who had accepted the cutch after full exa- 
mination in Calcutta, to prove the breach of con- 
tract by the vendors by cogent evidence sufficient to 
rebut the presumption of due performance 
that arose from such acceptance : — Held , that this 
presumption was not rebutted in the absence of 
evidence as to the treatment of the cutch on its 
re-shipment by the plaintiffs, on the voyage from 
India to America, and at the port of arrival. Gan 
Kim Swee v. Ralli Bbothees 

I. L. R. 13 Calc. 237' 
L. R. 13 I. A. 60' 

15. Executory sale— Delivery 

order — Appropriation of goods to contract — Sub- 
stitution of liability — Condition precedent — Deli- 
very in certain months — Payment in advance — Re- 
fusal to deliver — Damages. In January 1883, W 
& Co., of Madras, contracted to deliver to P & Go., 
of Madras, certain goods of a certain quality, subject 
to survey before shipment, at a certain price “ f. o. 
b. Cocanada, delivery in April and May, terms full 
advance and local exchange f per cent, payable at 
Madras .” This contract was contained in bought 
and sold notes. It was further agreed that the 
goods were to be delivered on board any ship P. & 
Co. might direct at the port of Cocanada, P. <&■ 
Co. paid the full amount of the purchase money in 
January. On the 31st March P d? Co. wrote to IF 
<& Co. requesting that the goods might be marked 
in a certain way.- On the 18th May W <fb Co. wrote 
to P & Co., enclosing a letter from W & Co. to S N 
& Co. of Cocanada, requesting S N & Co. to hold the 
goods (which were said to have been purchased by 
IF <£ Co. from S N & Go. and to be in godown) at 
the disposal of P & Co. In the letter to P <& Go, 
from IF 6o Co. the goods were also said to be in 
godown at that date. On the same day P <So Co * 



wrote to 8 N & Co. enclosing a delivery order for 
the goods (which P <£* Co. stated they believed to be 
in godown), requesting that they might be marked 
in a particular way. On the 25th May 8 N & Go. 
wrote to P d? Co. informing them that they held the 
goods at PS Co.’s disposal. On the 28 th May P 
& Co. received this letter. On the 31st May P & 
Co. chartered a ship to take on board the said 
goods and other goods bought by P & Co. from 8 N 
& Co. and others, and wrote to 8 N & Co. inform- 
ing them that the ship would arrive about the 
12th June. On the 5th June P. & Co. wrote 
acknowledging receipt of a letter which stated that 
only a portion of the goods to be shipped was 
ready. On the 9th June P <& Co. received a letter 
from 8 N & Co. stating that all the goods were 
ready. On the 17th June the ship arrived at Coea- 
nada. On the 21st June 8 N <Ss Co. stopped pay- 
ment and ceased to carry on business. No goods 
were delivered according to the contract. 8 
N & Co. never had the goods to deliver between 
18th May and 17th June. In a suit by P d* Co. to 
recover from W & Co. the price paid and damages 
for breach of contract to deliver the goods, it was 
contended for W & Co. (i) that the transfer of the 
delivery order of the 18th May amounted to a deli- 
very of the goods. Held , that, as 8 N & Co. had 
neither had possession of the goods to be delivered 
nor had appropriated any goods to the contract, the 
delivery order was inoperative, (ii) That the 
acceptance of the delivery order by P & Co. 
amounted to an agreement that 8 N & Co. should 
■ deliver to P <& Co. the goods when ready, and that 
the liability of 8 N <£* Co. was substituted for 
that of IF & Co. Held , that such an agreement 
could not be inferred, (iii) That as 8 N & Co., 
by accepting the delivery order, were estop- 
ped from denying that they had possession of the 
goods as against P & Co., 8 N& Go. were discharged 
as against W & Co., and therefore P & Co had no 
remedy against W & Co. Held , (1) that 8 N <0 Cp. 
were not discharged as against IF & Co., as 8 N & 
Co.’s representations were false ; (2) that even if 
8 N & Co. were discharged, this could not affect P 
<h Co. (iv) That as P & Co. had not supplied a ship 
in May, they had failed to perform their part of the 
contract and could not recover. Held, distinguish- 
ing Bowes v. Shand, L. JR. 2 App. Ca . 455, and 
Beuter v. 8 ala, L. B. 4 C. P. D. 239, that the pre- 
sence of the ship in May was not a condition pre- 
cedent to P & Co. recovering, (v) That W<£ Co. 
had rescinded the contract on the 29th June by re- 
fusing to deliver, and therefore P Co. were only 
■ entitled to recover the price paid. Held, that IF 
<& Co. were not entitled to rescind the contract. 
Held, also, that P & Co., having paid in advance, 

^ were entitled to a reasonable time after the 29th 
* June to prepare to purchase other goods, and were 
entitled to the difference between the contract price 
.and the market price on the 1st of July as damages 
: for the breach to deliver. Shaw v. Bill 

I. Ii. R. 8 Mad; 38 


™ — - — Sale of unascertained 

goods — Appropriation by Vendor— -Passing of 
'property— Power of re-sale— Contract Act (IX of 
1872), s. 107 — Measure of Damages, The contract 
was for sale by description of 15 bales of grey 
shirtings (to arrive) at an agreed price. It was 
found that the 15 bales, which were tendered by the 
plaintiff, did answer the description, but the defend- 
ants refused to accept them, alleging that they 
were wrongly marked. Under the contract of 
sale, the plaintiffs had an express power of 
re-sale. After giving notice to the defendants, 
they had the goods re-sold at auction and bought 
them in themselves as the highest bidders. Then 
they brought an action for the difference between 
the contract price and the price realized at the re- 
sale, framing the suit as for loss on re-sale and not 
for damages for breach of the contract. Held , that, 
the defendants having refused to accept the goods, 
the property in them remained in the vendors 
(plaintiffs), and the re-sale had no effect whatever. 
To such a case as this neither s. 107 of the Con- 
tract Act nor the proviso for re-sale in the con- 
tract itself can have any application. Such power 
is required when the property in the goods has 
passed to the purchaser, subject to the lien 
of the vendor for the unpaid purchase-money. 
The plaintiffs were entitled to receive only the 
difference between the market price of the day 
and the contract price, and that was the true 
measure of damages. Yule & Co. v. Mahomed 
Hossain . . . I. If. B. 24 Calc. 124 

1 O. W. N. 71 

17. Passing of Property— Power 

of re-sale — Contract Act (IX of 1872), s. 107 — 
Measure of damages. The plaintiff under several 
contracts with the defendant produced by manu- 
facture goods answering to the description of the 
contracts, and appropriated them to the several 
contracts. On notice of the production of the 
goods being given to the defendant, he directed the 
goods so appropriated to be marked and despatched 
for shipment according to certain instructions. 
The plaintiffs carried out these instructions, but 
the goods could not be shipped, as the vessels in 
which they were to be shipped were not available 
at their usual place. Held, the ownership in the 
goods was transferred to the defendant, and the 
plaintiffs became entitled under s. 107 of the Con- 
tract Act, after due notice, to re-sell them on the 
defendant’s refusal to take delivery and to 
recover as damages the difference between the 
contract prices of the goods and the price at 
which they were resold. Clive Jute Mills Co. 
v . Ebrahim Arab . I. L. R. 24 Gale. 177 

See Prag Naraih v. Mulcjhand 

I. L. R. 19 AIL 585 
See Bashdeo v. Smidt . I. L. R. 22 AIL 55 

18. . — — Failure to take delivery 
under indent of goods— Bight of resale— Con - 
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tract Act (IX of 1872), s. 107 — Liability for loss. 
Plaintiffs had procured certain goods in pursuance of 
indents signed by defendants, which provided that, 
in the event of defendants failing to take due de- 
livery of the goods, plaintiffs should be at liberty 
to re-sell them on defendants’ account, and that 
defendants should pay to plaintiffs any defici- 
ency arising from such re-sale. Goods were re-sold 
at a loss, and in a suit to recover such loss it was 
contended, in defence, that the property in the 
•goods had not passed to the defendants, and that 
plaintiffs’ only remedy was by way of damages. 
Held, that a clause such as that contained in the 
indent came into operation notwithstanding that 
the property had not passed to the buyers ; and 
that plaintiffs were entitled to recover the defi- 
•ciency arising from the re-sale. Best v. 
Muhammad Sait . I. R. R. 23 Mad. 18 

19. Breach of con- 

tract — Power of re-sale — Contract Act (IX of 1872), 
s. 107 — Damages. The plaintiffs sold to the defend- 
ant under an 4 ‘ Indent ’ 5 contract ten cases of 
tobacco at an agreed price. On arrival, the defend- 
ant refused to pay for and take delivery of the 

goods on the ground that they were not the goods 
contracted for. After notice to the defendant, the 
plaintiffs re-sold the goods and sued to recover the 
expenses of the re-sale and the difference between 
the price realized and the contract price with in- 
terest. Held, that cl. 1 of the Indent contract gave 
the plaintiffs a right to re-sell the goods and sue for 
the damages mentioned therein. S. 107 of the Con- 
tract Act had no bearing on the case. Yule dk Co. 
v. Mahommed Hossain, I. L. R. 24 Calc. 124, 
■dissented from. Moll Schutte & Co. v. Luchmi 
Chand . . . 1. Xi. R. 25 Gale. 505 

2 C. W. N. 283 

20. Carriers — Railway Receipt — 

Jus tertii — Title. In March 1871, T & Co., brokers 
in Calcutta, sold to 8 & Co., on account of C, an 
up-country seed merchant, 200 tons of poppy-seed, 
and allowed C to draw upon them to the extent of 
the value of fifty tons before despatch, on the terms 
•of a previous contract, by which they had allowed 
■O to draw against cotton to arrive in Calcutta 
before the drafts matured, C authorizing them to 
receive payment on his account on goods sold 
and delivered through them. Towards the end 
of March, C entered into an agreement with E , 
a merchant in Calcutta, under which E accepted 
bills to a large amount for C, upon O’ s promise 
to cover the bills before maturity. In June O 
•ordered the defendant Railway Company to 
consign all goods despatched from Fyzabad to 
E’s address, and empowered E to take delivery 
•of, and give receipts for, all such goods. In 
the same month, O despatched from Patna, in 
bags supplied by 8 & Co., fifty-five tons of 
poppy-seed to Calcutta, and sent the railway 
receipt to E, who was therein named as the con- 
signee. One of the terms printed on the receipt 
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stated that goods would only be delivered to the 
consignee named in the receipt, or to his order. In 
advising E of the despatch of poppy-seed, O in- 
formed him that it had been sold to 8 & Co., and 
that delivery was to be made through T Go. ; 
and E had also seen letters which passed between 
C and his agents, in which the following passages 
occurred : 44 Our Calcutta firm will deliver the 
poppy to T & Co .,” and 4 4 Do your best, and 
hurry off despatches of fifty tons of poppy ; the 
rest of the poppy and linseed can go to EJ* E en- 
dorsed the railway’s receipt to 8 & Co., who paid 
the freight, and sircars of E and 8 Go. together 
went to the railway station and demanded delivery, 
which the Railway Company at first promised to 
give, but afterwards, under an order from C to 
4 4 deliver fifty tons to T & Co., and to no other 
party, the rest of the seed to be delivered according 
to documents, *’ they, at T & Col s request, deli- 
vered the whole fifty-five tons to them. In an 
action by E against the Railway Company for non- 
delivery of the seed to him : — Held (per Marks y, 
J.) E was mere agent of the vendor for the deli- 
very of the goods ; T & Co. had superior title to 
the goods, of which E had notice. Held (per 
Couch, C.J., and Macpherson, J., on appeal) the 
Railway Company was bound to deliver to E. 
The property in the goods and the right of posses- 
sion was in him ; he had an authority coupled with 
an interest which C could not revoke ; he had no 
notice of the title of T & Co., which was an equit- 
able right only. Eagleton v. East Indian Rail- 
way Company . 8 B. L. R. 581 : 17 W . R. 532 

21, Betrothal— Marriage — Breach 

of promise of marriage — Reciprocal contingent 
contract — Damages — Upariyaman — Halai Bhatia 
caste. The plaintiffs alleged that by a written 
agreement dated the 18th March 1882 the first 
defendant and her deceased son L agreed that 
the second defendant K, who was the daughter of 
the first defendant, should be given in marriage to 
the second plaintiff, who was the son of plaintiff 
No. 1 ; and that the betrothal of these two persons 
took place accordingly. The agreement was exe- 
cuted by the said L, as eldest male member of his 
family, in the name of his deceased father. In 
pursuance of this agreement, the plaintiffs paid to 
the first defendant R70Q as 44 upariyaman,” and 
they presented K with ornaments and clothes of 
considerable value. The plaintiffs complained 
that the first defendant subsequently refused to 
carry out the contract of marriage and had married 
her daughter, K (defendant No. 2), to another 
person. They claimed in this suit to recover the 
ornaments and clothes, together with the R700 paid 
to the first defendant as 4 4 upariyaman ” and 
R 10,000 as damages. The first defendant was 
sued both in her personal capacity and as heir 
and legal representative of her son L. The first 
defendant pleaded that neither she nor the second 
defendant were bound by the betrothal agree- 
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ment, as they were not parties to it ; that the 
contract had been a contingent contract, in- 
asmuch as her son, L, had agreed to give K 
(defendant No. 2) in marriage to the second 
plaintiff only on condition that he (L) should 
obtain in marriage U, the daughter of the third 
plaintiff, and that L and XI were accordingly 
betrothed ; that L had died in 1884, and that the 
contract had been thereby determined ; that she 
had been willing to renew it, and had proposed that 
a younger son of hers ( J ) should be accepted as the 
husband of U, but that the plaintiffs had declined 
this offer. In proof of her allegation that the eon- 
tract was a reciprocal contingent contract, the first 
defendant relied upon the following clause in the 
agreement : — ‘ 4 At the time when the marriages are 
to take place, the marriages of the two girls are to 
be performed together. When you shall give your 
daughter in marriage, I also am at the same time to 
give my daughter in marriage. 55 Held , that the 
agreement of betrothal was not a reciprocal contin- 
gent contract ,* and that the first defendant had 
committed a breach of the agreement by not living 
her daughter, K (defendant No. 2), in marriage to 
the second plaintiff; and that the plaintiffs °were 
entitled to recover from the first defendant the 
value of the ornaments and the R70G paid by the 
plaintiffs as £|< upariyaman,” together with R600 
damages for the breach of contract. The second 
defendant, being a minor, was held not liable, and 
the suit as against her was dismissed. Mulji 
Thakeesey V. Gomti . I. Ii. B. 11 Bom. 412 

22. — — Building contract— Breach 

of contract— Power of re-entry— Certificate of Archi- 
tect, how far conclusive. By a building contract 
entered into between plaintiff and defendants, it 
was agreed that plaintiff should erect certain pre- 
mises^ on behalf of the defendants at the rates 
specified in the bill of quantities annexed. The 
agreement provided that defendants should pay to 
plaintiff at the rate of 90 per cent, upon the value of 
work executed and materials laid down as certified 
by the architect, and that, should defendants make 
default in so doing for a period beyond fourteen 
days after the amount thereof shall have been certi- 
fied, plaintiff should be at liberty to suspend the 
works and require payment of all works executed 
and materials laid down. The agreement further 
provided that, if the contractor shall suspend or 
delay the performance of his part of the contract, 
the defendants might, through their architect, oi ve 
notice requiring the works to be proceeded with 
and m case of default on the part of the contract 
tor a period of twenty-eight days might enter upon 
and take possession of the premises. It was fur- 
ther provided that the decision of the architect with 
respect to the amount, state, and condition of the 
works actually executed or in respect to any ques- 
tions that may arise shall be final. Burma- the 
continuance of the works, disputes arose as to the 
amount due to the plaintiff, although certified by 
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the architect as agreed, and in consequence plaintiff 
refused to continue the work, whereupon defend- 
ants, after giving due notice, entered upon the 
premises. Plaintiff sued for damages in conse- 
quence of the defendants having taken possession 
and for the balance due on the accounts. Held, 
(i) that the defendants committed a breach of the 
contract by refusing to pay the full amount due 
under ^ the architect’s certificate; (ii) that the 
plaintiff thereupon rescinded the contract, and that, 
therefore, defendants were entitled after due notice, 
to enter and take possession ; (iii) that in the ab- 
sence of proof of collusion between the architect 
and the plaintiff, the defendants were bound by 
the architect’s certificate as to the amount due 
to the plaintiff. Kuppusami Naidu v. Smith & Co.. 

I. Ii. R. 19 Mad. 178 

23. Delivery — Damages , measure 

of— Delivery specific period for— Seller's Option- 
Notice of inability to perform contract. If a vendor 
has any specific period of time allowed to him to 
deliver goods, and before the time has elapsed 
gives notice to the purchaser that he will be unable 
to complete the delivery, the purchaser not rescind- 
ing the contract, the measure of damages is the 
difference between the contract price and the price 
of the subject-matter on the last day of the period 
within which the delivery ought to have been 
made. The terms, £< shipment at seller’s option 
during August-September,” in a contract, do not 
mean that the seller has an optional period of two. 
separate months in which he can deliver, but they 
refer merely to the character of the delivery. Leigh 
v. Paterson, 8 Taunt. 549, referred to. M acker - 
tich v. Nobo Coomar Ray (1903) 

I. L. R. 30 Calc. 477 : s.e. 7 C. W. N. 431. 

24. 


Re-sale or rejection— Bight of 

re-sale— Contract Act (IX of 1872), s. 107— Inferior- 
ity of quality — Right to reject — Proprietary right, 
exercise of — Damages. Unless there is anything in 
the contract to the contrary, a buyer cannot be com- 
pelled to take goods with an allowance for inferior- 
ity of quality. If the right to reject the goods as 
being of an inferior quality is not exercised by the- 
buyer when the goods are tendered, but a rio-ht 
of a proprietary character in respect of the 
goods is exercised by directing delivery to be made to 
third, parties then the buyer accepts the goods, 
and, if they remain in the possession of the seller, 
then the latter has a lien upon them, and is en- 
titled, under s. 107 of the Contract Act, to re-sell 
the goods and recover as damages the difference- 
between the contract price and the price at the 
HaKiII>a - s Khandelwak v . Kaltjmull 
( 1903 ) • * . I. Ii. R. 30 Calc. 649 : 

7 C. W. N. 562 

, 25 V ■ — Damages, suit for— Breach 

Of contract — License to work in forest — Construction 
of contract— Verbal agreement, contemporaneous— 
Evidence Act ( I of 1872), $s. 91 and 92, proviso (2).. 
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One of two defendants in consideration of advances 
made to him by the plaintiff for the purpose of 
paying the cost of obtaining the lease of a forest 
in the name of his son, the other defendant, made 
an agreement with the plaintiff that 44 wiien my 
son returns I will make him to arrange for you 
in some way or otner (or by any means) to go on 
working the forest within the years for which a 
wTitten permit has been obtained.” The son 
was not a party to the agreement. Held , in a 
suit for damages for breach of contract in not 
giving the "working of the forest to the plaintiffs, 
that on its true construction the agreement con- 
templated the making of a contract for working 
the forest only on the return of the son and left all 
terms to be then arranged ; and the plaintiff was 
entitled only to recovery of the advances with 
interest. An alleged contemporaneous verbal ar- 
rangement as to the rates the plaintiff was to pay 
for working the forest w 7 as held not to be proved ; 
and, quaere, whether, if proved, evidence of it would 
have been admissible with reference to s. 91 of the 
Evidence Act. Mating Shwe Oh v. Mating Tun 
Gyaw(1905) . . . I. L. R. 32 Gale. 98 

s.e. 9 C. W. N. 147 
Xi. R. 31 1. A. 188 

20. Marriage settlement — Con- 

struction of document— Agreement to 'pay. annuity to 
bride. On the occasion of the marriage of the 
plaintiff, then a minor, with the son of the defend- 
ant, the defendant agreed with the father of the 
plaintiff to pay to the plaintiff unconditionally 
the sum of R500 a month from the date of the 
marriage, and the payment of this allowance was 
made a charge upon certain immoveable property 
specified in the agreement. The plaintiff after a 
time refused, for reasons stated by her in her plaint, 
to live with her husband. Subsequently to this 
the stipulated allowance having been stopped, the 
plaintiff sued on the agreement above referred to to 
recover arrears amounting to R 15,000. Held, . 
that the plaintiff, though not a party to the agree- I 
ment in question, was entitled to sue on it ; also, 
on a construction of the agreement that no condi- 
tions as to the conduct of the plaintiff being laid 
down therein the fact that the plaintiff refused to 
live with her husband w T as no bar to the suit. 
Husaini Begam v. Khwaja Muhammad Khan 
( 1906 ) . . . . I. L. R. 29 AIL 151 

27. Criminal breach of con- 

tract — Complaint against workman of failure to 
complete work — Completion of work by complainant 
prior to complaint — Maintainability of charge — Act 
XIII of 1859, s. 2. An employer applied for an 
order under s. 2 of Act XIII of 1859, alleging that a 
workman had received an advance on account of the 
work and had failed to perform his part of the 
contract. Prior to lodging the complaint, the 
employer had completed the work, and he claimed 
an order for the repayment of the advance : — 
Held, that no order_ could be made. . The section 
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only applies, when the work is uncompleted, when 
the complaint is made. If the work has been com- 
pleted, when the complaint is made, the Magistrate 
has no jurisdiction under the section though the 
employer has a remedy against the workman in the 
Civil Courts. High Court Proceedings , dated 29th 
March 1865 ( Weir's 4 Law of Offences 445), 
approved. The offence created by the act is not the 
neglect, or refusal of the workman to perform 
his contract, but the failure of the workman to 
comply with an order made by the Magistrate that 
the workman should repay the money advanced 
or perform the contract. King-Emperor v. Takasi 
Nukayya , I. L . R. 24 Mad. 660 , approved. In 
the matter of Anusoori Sanyasi (1905) 

I. L. R. 28 Mad. 37 

28 . Criminal breach 

of contract — Act XIII of 1859 , ss. 2 and 8 — Im- 
prisonment — Effect of extension of the Act beyond the 
Presidency towns — Liability to repay money after 
the expiry of the term of the contract . The effect of 
s. 5. of Act XIII of 1859 is to extend the whole of 
its provisions to the place, where it is declared to be 
in force, and a master or employer resident or carry- 
ing on business at such place has the same rights 
as are conferred on masters or employers resident 
or carrying on business in a Presidency towm. 
Per Stephen, J. — The expiration of the term of 
the contract does not deprive the complainant of his 
right to ask for the repayment of the money ad- 
vanced by him. Queen-Empress v. Konda , I. L. R. 
16 Mad. 847, followed. Khoda Buksh v. Moti Lai 
Johori, 11 C. TP. N. 247, dissented from. Per 
Holmwood, J. (contra). — The complainant cannot 
exercise an option to recover the amount advanced 
after the expiry of the contract. In re Chilclca 
Putta, 1 Weir 704 ; In re Matha Goundan, 1 Weir 
705 ; In re Beitay, 1 Weir 706, and Khoda Buksh v. 
Moti Lai Johori , 11 C. W. N. 247, followed. Nar- 
sing Prasad Singh v. Emperor (190S) 

I. L. R. 35 Calc. 1028 

29. - — — . Criminal breach 

of contract — Act XI II of 1859, ss. 2, 8— Imprison- 
ment — Legality of simultaneous orders to perform the 
work contracted for and to suffer imprisonment in 
default. An order of imprisonment in default, 
passed simultaneously with an order to perform 
work according to the terms of the contract under 
Act XIII of 1859, is illegal. Narwanji Prasad 
Singh v. Lachman Hajam (1908) 

I. L. R. 35 Calc. 1035 

30. Injunction — Breach of contract 

— Contract of personal service — Agreement — 
Absence of negative agreement — Negative covenant 
implied— Specific Relief Act (I of 1877), s. 57, 
also illustration ( d ) — Restraint of trade — Dama- 
ges— Contract Act (IX of 1872), s. 74 — Codified 
law. By an agreement made in England, M w r as 
engaged by B 4* Co., a firm of Engineers in Cal- 
cutta, as an assistant in their firm for a period of 
five years, and it w r as, inter alia , agreed that 4 4 he 

4 G 
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should diligently and to the best of his ability 
devote himself to the duties incumbent on him and 
should faithfully observe and comply with such 
instructions as he might from time to time receive 
from the firm. 5 5 During the term of his engage- 
ment left the employ of B & Co. and entered 
that of another firm. On a suit, instituted by B 
? Co., for an injunction to restrain M from serv- 
ing, working or being employed by any other 
person or persons and for damages : — 'Held, although 
there was no negative condition in terms in 
the agreement, a negative covenant could be pro- 
perly implied, under s. 57 of the Specific Relief Act, 
and. illustration (d) thereto, which gave legislative 
sanction in India to the law as laid down by Sel- 
borne L. J. in Wolverhampton and Walsall Railway 
Company y. London mid North Western Railway 
16 Eq. 433, Charleswortk v. MacDonald, 
/. L. R. 23 Bom. 103 , Lumley v. Wagner , 5 DeG. & 
485, Withwood Chemical Company v. Hardman, 
US 91] 2 Ck. 416 , Ehrman v. Bartholomew, [15.95] j 
Ch. 671 , referred to. Where the law has been codi- 
fied, it is of little avail to enquire what is the law 
apart from such codification ; the Code itself must 
be looked to as the guide in the matter. As the 
contract had been most deliberately broken the 
plaintiffs were entitled to an injunction according to 
the principles of equity, justice, and good conscience. 
Btriusr & Co. v. McDonald (1908) 

I. L. R. 36 Calc. 354 

10. LAW GOVERNING CONTRACTS. 

. ... *• — Contract made out of Bri- 

tish Indm~-.p r i nc ip a i and Surety-Lex loci 
contractus. Under a contract, made and to be per- 
formed in the territory of an Independent State, 
between the State and contractors, the latter 
received an advance of money, for the repayment 
whereof, in case the contract should fail, a third 
party became surety to the State. The contract 
failed and was terminated by the State, to which 
the surety repaid, on its demand, the money ad- 
vanced, with some deduction on account of a part 
performance. For this amount the surety sued the 
principals, who were subject to the jurisdiction of 
the Courts m British India. In deciding whether 
the contract had or had not failed within the mean- 
7 ® suretyship undertaken by the plaintiffs : 
—Held, tUt not the law of British India, but what 
was m the contemplation of the parties as to the 
result of the contract when they entered into it 
must he regarded. Sujan Singh v. Gunga Ram 
I. L. R. 8 Gale. 337 
D. R. 9 I. A. 58 
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Void Contract — Expert agent , negligence of — Damages . 
if a person enters into a contract with a public ser- 
vant which he knows casts upon the public servant 
duties which may conflict with the duties he owes to 
the public, such a contract is void. A defendant 
with special skill when employed for reward by the 
plaintiff is bound to exercise his skill in the execu- 
tion of the duties entrusted to him and outfit not 
to rely on the statement of others. Sitarampur 

Coal Co., Ld. v. T. H. Colley (1908) 

13 C. W. NT. 59 

CONTRACT ACT (IX OF 1872). 

See Contract. 

See Penalty, Principal and Surety, 
Res judicata. Trial by Jury. 

See Trust Deed . 9 C.¥. N. 817 

1. Operation of. Senible: The 

Contract Act is not retrospective. Omda Khanum 
v. Brojendro Coomar Roy Chowdhry 

12 B. L. R. 451 : 20 W. R. 370 : and 
21 W. R. 352 

2. . Illustrations appended to 

sections, how far binding. Per Stuart, <7. J. 

Remarks on the legal character of the “Illustra- 
tions 5 5 . attached to Acts of the Indian Legislature, 
and opinion expressed that they form no part of 
these Acts. Nanak Ram v. Mehin Lal 

I. Ii, R. 1 All. 487 

Illustrations appended to 

sections. The practice of looking more at the 
illustrations in the contract Act than at the words 
of the sections of the Act pointed out as a mistake 
Omed Ali v. Nidhee Ram . 22 W. R. 367 

s. 2. 

See Promissory Note, form op. 

I. Is. R. 16 Mad. 283 

s. 2, el. (d). 


See Consideration. 

I. Is. R. 4 Mad. m 

1. 1«. R. 6 Mad. 13 

,» r L ss * 2 (d) and 25 — Services rendered 
during the defendant's minority at his desire and con- 
tinued at his request after his majority— Agreement 
to compensate for services. Services rendered at the 
desire of a minor expressed during his minority and 
continued at the same request after his majority 
form a good consideration for a subsequent express 
promise by him in favour of the person who'render- 
ed the services. By s. 2 (d) of the Contract Act 
services already rendered at the desire of the pro- 
misor are placed on the same footing with such ser- 
vices to be rendered and constitute a good consi- 
deration for a definite agreement. Cases where a 
person without the knowledge of the promisor or 
otherwise than at his request does the latter some 
service, and the promisor undertakes to compensate 



See Minor — Liability of Minor on, 
and Eight to enforce. Contracts. 

I. L. R. 13 Bom. 50 
1. I*. E. 19 Bom. @97 
I. Xj. R. 18 Mad. 415 
I. Xi. R. 210 Oaie. 508 
1 L. R. 20 Gale. 381 
I. It. R. 27 Calc. 270 
3 C. W. N. 400 
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ss. 2 (d) and 25 —conoid. 


s. 10 — conoid* 


him for it are covered by s. 25 of the Contract Act 
(IX of 1872) ; in them the promise does not need a 
consideration to support it. Sindha Shri Ganpat- 
singji Himatsingji v. Abraham 

I. Is. R. 20 Bom. 755 


- ss. 2, el. <g), 23, 24— 


See Civil Procedure Code, 1882, s. 257 A. 

I. Xi. R. 31 Bom. 552 


See Promissory Note — Norm of. 

I. Xi. R. 13 Bom. @09 

See Stamp Act, s. 34. ' ^ ^ 

1. 1.. R. 13 Bom. 083 


— — Letter of acceptance incor- 
rectly addressed. A letter of acceptance to a pro- 
poser, not correctly addressed, could not, although 
posted, be said to have been 44 put in a course of 
transmission” to him within the meaning of s. 4 of 
the Contract Act (IX of 1872). Townsend’s Case, 
L.R. 13 Eq* 148 , referred to. Ram Das Chakarbat 
v. Official Liquidator of the Cotton Ginning 
Company . . I. L. R. 9 All. 366 


ss. 4, 5 — Place where contract is made 
— Proposal and acceptance by letter — Jurisdiction — 
Civil Procedure Code ( Act XIV of 1382), s. 17— 
4 * Place where the contract was made.” Plaintiff, 
who resided at Kurnool, filed a suit in the District 
Court of Kurnool against the defendants, who resid- 
ed in Madras, for damages. Plaintiff had been con- 
signing goods for sale to the defendants as commis- 
sion agents and he now complained that they had 
sold his goods at rates unnecessarily low. The con- 
tract of agency had been concluded by postal com- 
munications between plaintiff and defendants. 
Held, that the suit was one arising out of contract 
within the meaning of s. 17 of the Code of Civil 
Procedure, that, within the meaning of expl. Ill to 
that section, the cause of action arose at the place 
where the contract was made, i.e., at Madras, and 
that cl. (Hi) of the explanation was inapplicable to 
the suit, inasmuch as the amount claimed was one 
payable not in performance of the contract hut as 
damages for its breach. Under the Indian Con- 
tract Act, where the proposal and acceptance are 
made by letters, the contract is made at the time 
when and at the place where the letter of acceptance 
is posted, though the contract is voidable at the ins- 
tance of the acceptor by communication of his re- 
vocation before the acceptance has come to the 
knowledge of the proposer. Kamisetti Subbiah 
■v. Katha Venkataswamy (1904) 

I. Ii. R. 27 Mad. 355 


— ss. 10, 11, 68, 247, 248— 

See Infant . .. , 11 C. W. IN. 135 


_ s. 11. 

See Domicile . I. X». R. 19 Bom. 897 

See Estoppel — Estoppel by Conduct. 

I. Ii. R. 30 Gale. 539 


— ss. 10, 11 , 64 and 6 5— Minority— Con- 
tract by Infants — Void contract — Repayment of ad- 
vance on contract made by an infant. Held, that a 
mortgage entered into by an infant is not merely 
voidable, but void ab initio. Held , also, that ss. 64 
and 65 of the Indian Contract Act, 1872, apply only 
to contracts between competent parties and are not 
applicable to a case where there is not and could not 
have been any contract at all. Mohori Bibee v. 
Dharmodas Ghose, I. L. R. 30 Calc. 539, followed, 
Kamta Prasad v. Sheo Gopal (1904) 

I. Xi. R. 26 All. 342 


See Majority, age of. 

X. Xi. R. 7 All. 490, 763 


See Minor — Liability of Minor on, and 
Right to enforce, Contracts. 

X. Xi. R.ll Calc. 552 
I. L. R, 23 Bom. 146 


ss. 10 and 63 — District Municipal 

Act (Bombay Act II of 1884), ss. 27 (2), (17) 
and 30 — ■ Municipality — Special general meeting— 
President — Dispensation or remission— Promise- 
Contract by Corporation — Executed consideration. In 
order that a meeting of the Special General Com- 
mittee of a District Municipality should be properly 
constituted, it must be called by the President 
under s. 27 (2) of the District Municipal Act (Bom- 
bay Act II of 1884). If the meeting be not so-called, 
the defect is not cured by s. 27 (17). Under s. 
63 of the Contract Act (IX of 1872), there can be 
dispensation or remission only by means of a pro- 
mise. There must he a proposal of the dispensation 
or remission, which is accepted. Under s. 10 of the 
Contract Act, consideration is not an essential of an 
agreement. In the Act the word 4 4 agreement 5 ’ 
refers both to 4 4 a promise 5 5 and a 4 4 set of promises 
forming the consideration for each other, 5 5 Though 
a contract by a corporation must ordinarily be 
made under seal, still, where there is that which is 
known as an executed consideration, an action will 
lie, though this formality has not been observed. 
Abaji Sitaram v. Trimbak Municipality (1904) 
X. Xu. R. 28 Bom. 60 
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CONTRACT ACT (IX OP 1872 )-contd, 
s. II — concld • 

See Right of Suit — Contracts and 
Agreements . I. L. B. 13 Bom. 50 

See Specific Performance— Special 

. Cases . I. L. B„ 18 Mad. 415 
1. I». B. 22 Calc. 545 I 
I, L. B. 27 Calc. 270 

■ , —■ — - Minor — Act No. I of 1872 (Indian 

Evidence Act ) , s . 115 — Estoppel — Effect of minor 
fraudulently representing Mmself to he of full age. 
Whether or not the doctrine of estoppel 
applies to a contract entered into by a minor, I 
where persons who are in fact under age by I 
false and fraudulent misrepresentations as to their j 
age induce others to purchase property from them, 
they are liable in equity to make restitution to the | 
purchasers for the benefit they have obtained be- ! 
fore they can recover possession of the property j 
sold. So held by Banerji, J. Mohori Bibee v. Dhar- \ 
modas Ghose , I. L. B. 30 Calc. 539 , Brohmo Duit v. j 
Dharmodas Ghose , I. L. B. 26 Calc. 381 , Gcmesh j 
Lala v. Bapu , 1 . L. B. 21 Bom. 198 , and Stikernan i 
v. Dawson , 16 L. J. Qh. 205 , referred to. Richards, | 
J., differed on the question of fact as to whether the 
plaintiffs had been induced by any misrepresenta- j 
tions of the defendants as to their ages to enter into : 
the contract sought to be set aside. Jagar Nath 
Singh v. Lalta Prasad (1908) 

I. L. E. 31 All. 21 

— s. 13. 

See Laches . I. L. R. 4 All. 834 

— ss. 13 and 14. 

See Charter Party. 

X.B. B. 14 Bom. 241 j 
I. L. B 8 15 Bom. 889 

ss. 15 and 16 — Coercion— Obstructing ! 

removal of corpse of husband until widow has accepted ! 
a boy in adoption and signed a deed of adoption. I 
The minor widow of a deceased Hindu (who had | 
authorized her to adopt a son) corporeally accepted ! 
a boy as in adoption from his natural father who 1 
belonged to a different gotra from her deceased bus- j 
band. At the time when the child was handed 
over to the widow, her husband’s corpse was still ! 
in the house, and the relatives of the child and other | 
members of the caste obstructed the removal of the i 
corpse until the child had been accepted in adoption, 
and until the widow had executed a deed of adop- 
tion, Held, that obstructing the removal of the 
corpse by deceased’s widow or her guardian unless 
she made an adoption and signed a document was : 
an unlawful act, and amounted to { £ coercion ’ ’ and 
undue influence,” such as are defined in s. 15 or 
16 of the Contract Act. Rang an ay a Ramma v . ■' 
AlwarSetti . . I. L B. 13 Mad. 214 j 

— s. 16 ~ 

See Attorney and Client. 

I. XL B. 38 Calc. 493 ! 


CONTRACT ACT (XX 1 OF 1872) — contd .. 

s. 18 — contd. 

See Contract — Alteration of Con- 
tracts — Alteration by the Court 
(Inequitable Contracts). 

X. L. B. 25 Bom. 126 

See Deed — Cancellation. 

X. L. B. 10 All. 535 

See Disqualified Proprietor. 

10 C. W. IN. 849 

1. Fraud — Amendmg Act VI of 

1889 — Voidable contract — Def endant entitled to plead 
fraud — Lapse of time — Undue influence. Fraud 
does not make a transaction void, but only void- 
able at the instance of the person defrauded. The 
plaintiff sued in 1900 to recover from the defendant 
the amount due for interest on a mortgage-bond 
dated the 15th April 1893 by sale of the mortgaged 
property. The defendant contended that he did 
not execute the bond with free consent, and that it 
was obtained from him under pressure of criminal 
proceedings. Held , that the defendant was entitled 
to resist the claim made against him by pleading 
fraud, and that he was entitled to urge that plea, 
though he had not brought a suit to set aside the 
transaction. Held, further, that under the circum- 
stances he was not precluded from urging that plea 
by lapse of time. Jugaldas v. Ambashanlcar , 1. L. 
B. 12 Bom. 501, distinguished. Rangnath Sakha- 
RAM v. Govind Narsinv (1904) 

X. Xj. B. 28 Bom. 839 

2. . Mortgage — Each 

case to be decided by its own circumstances. Held , 
that the principles of justice, equity, and good 
conscience do not of necessity disentitle a mortgagee 
from insisting on his security for a greater sum 
than what has been actually advanced : in each case 
the question must be asked whether there has or 
has not been a hard and unfair bargain on the 
borrower, but when that is not established against 
the mortgagee, then the right to redeem still 
remains, though it is redeeming not on payment 
of the sum advanced, but of the sum, which the 
parties agxeed it was worth the mortgagor’s while 
to pay in order to get a smaller advance, when 
he was in want of money. Each case must be 
determined according to its own circumstances. 
Hari v. Ramji (1904) . X. L. B. 28 Bom. 371 

3. Undue influence— Urgent need 

of money — Loan borrowed by a person in urgent need 
of money — Promise to pay a time-barred debt— Un- 
fair and imconscAonable bargains— Fraud — Coercion 
— Equity. . The defendant, a karkun in the Govern- 
ment service, being heavily indebted and being very 
much harassed by his creditors, applied to the 
plaintiff for a loan on a mortgage. The plaintiff 
agreed to lend provided the defendant executed a 
Icliata for the payment of B307-4-0, originally due 
by the latter’s father, but which in 1894 had been 
held to be time-barred in a suit brought by the 
plaintiff, and also for the payment of R25, the costs 
of that suit. The defendant, accordingly on the 16th 
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■CONTRACT ACT (IX OP 187 2)—ccntd, 

— S. . 10- — contd* 

September 1895, passed a khaki for R332-4-0, for the 
amount due under which the defendant finally pass- 
ed a promissory note for R600 on the 27th August 
1901. Upon this promissory note the present suit 
was brought. The Subordinate Judge held that 
the defendant received from the plaintiff only R28 
on the 16th September 1895, of which RIO had been 
repaid ; and passed a decree for R36 (viz., R1S, 
the amount of principal and R 18 as interest). On 
appeal, the District Judge varied the decree by 
allowing the plaintiff’s claim to the further extent of 
R307-4-0 ; and disallowed the rest of the claim on 
the ground that it was vitiated by undue influence 
which the plaintiff exercised over the defendant. 
On appeal : Held , that the plaintiff’s claim ought to 
be allowed in full. If, according to law, a promise 
to pay a debt barred under the Statute of Limita- 
tions is valid and is supported on the principle that 
in so promising the debtor is doing what every hon- 
est man, morally speaking, ought to do and would 
do, the same principle ought equally to apply to a 
further promise to pay the said debt with interest, 
because interest is only accessory to the principal, 
and is paid to the creditor, because the latter has 
been deprived of the use of his money and the debt- 
or has had the benefit of it. Under s. 1 6, cl. 1 of the 
Contract Act (IX of 1872), when tw'o persons enter 
into a contract, first, there must be subsisting 
between them some relation of the. kind described 
in the section, and secondly , the dominating position 
arising out of that relation must have been used by 
the party holding that position to secure an unfair 
advantage over the other party. When a man, who 
is in urgent need of money on account of his poverty 
and pecuniary difficulties, asks for a loan from an- 
other, that other is in one sense in a position to domi- 
nate the will of the former by proposing his own 
terms and getting the borrower to agree to them. 
The borrower’s necessity is in such cases the mea- 
sure of the terms agreed to. That is a feature of 
every contract of money-lending, where the bor- 
rower- is a man without credit and the lender is 
•exposing his money to considerable risk. But that 
is not the vague kind of relation and domination 
contemplated by the plain terms of cl. 1 of s. 16 
of the Contract Act (IX of 1872). There are well- 
known relations such as those of guardian and ward, 
father and son, patient and medical adviser, 
solicitor and client, trustee and cestui que trust and 
the like, which plainly fall within cl. 1 of the 
section. Where no such specific relations exist 
and the parties are at arm’s length, being 
strangers, undue influence may be exerted, but 
its existence must be proved by evidence ; 
and in such cases the nature of the benefit or 
the age, capacity, or health of the party, on whom 
the undue influence is alleged to have been exerted, 
are of great importance. In short, the test is, con- 
fidence reposed by one party and betrayed by the 
other, which means that there must be an element 
of fraud or coercion, under either of which the acts 
constituting undue influence must range them- 
selves. The expression * ‘unfair advantage ’ ’ in cl. 1 


CONTRACT ACT (IX OE 1872 )-~contd. 
s. 18 — concld. 

of s. 16 of the Contract Act (IX of 1872) is used as 
meaning an advantage obtained by unrighteous 
means. A Court of Equity will not set aside a con- 
tract, merely because it flow r s from moral, not legal, 
obligations, unless it w r as proved that the defendant 
w r as forced, tricked or misled into it by the plaintiff 
by means of fraud, using that word not merely in 
the restricted sense of actual deceit, but in the larger 
sense of ant unconseientious use of power arising out 
of certain circumstances and conditions, and show- 
ing that the defendant, having been victimised by 
the plaintiff’s unfair and improper conduct, was un- 
able to understand what he was doing. Ganesh v. 
Vishnu (.1907) . . I. L. R. 32 Rom. 37 

4. As amended by 

Act No. VIII of 1899 — Suit on bond — - Unconscion- 
able transaction — Debtor and creditor-— Disqualified 
I proprietor , whose estate was under control of Court 
j of Wards — Exercise by creditor of undue influence — 
Compound interest — Onus of proof of undue in- 
fluence. This w-as an appeal by the defendant, 
a “ disqualified proprietor ” under the provisions 
of the Oudh Land Revenue Act (XVII of 1876) 
whose property, on the ground of his indebtedness 
and consequent inability to manage it, had been 
placed in charge of the Court of Wards. Whilst 
it was under their control and without their sanc- 
I tion he executed on 27th January 1896, in favour 
! of the plaintiff, a bond by which he contracted to 
pay in two years with interest and compound 
I interest with yearly rests, the sum of R9,950 
' which was due on a former bond, dated 14th Sept- 
i ember 1889, executed by him for a loan of R4,000 
in favour of the same creditor. No actual money 
| consideration, therefore, passed at the execution 
I of the bond in suit. The defendant’s estates were 
restored to him in July 1898, and on 25th January 
1904 the plaintiff brought a suit for R32,877 
principal and interest due on the bond. The 
; defence w r as that the bond was obtained by 44 un- 
due influence,” and that it was an unconscionable 
! transaction. Both the courts below placed the 
onus on the defendant to prove undue influence, 
and found that he had failed to do so and that the 
transaction w- r as not unconscionable. Held by 
the Judicial Committee (reversing the decisions of 
the Courts in India) following the case of Dhanipal 
Das v. Maneshar Bakhsh Singh , /. L. R. 28 Alt 
570 ; L. R. S3 1. A. 113 , in which the same 
defendant as in the present case was the borrower 
that he was (as in that case) placed in such a con- 
dition of helplessness that the plaintiff was in a 
position 44 to dominate his will ” within the mean- 
ing of s. 16 of the Contract Act (IX of 1872) 

! as amended by Act VIII of 1899, and that he used 
i that position to obtain an unfair advantage over 
the defendant. Under the circumstances the bond 
w^as set aside, and a decree passed for the original 
sum of R4,00Q with simple interest at 18 per 
cent, per annum from 14th September 1889 to the 
date of payment. Maneshar Bakhsh Singh v. 
Shadi Lall (1909) . . I. L. R. 31 All. 380 
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CONTRACT ACT (IX OF 1872 )— contd. 
ss. 18 and 17. 

See Debtor and Creditor. 

I. Ii, R, 11 Bom. 688 
See Gift . . I. Xi. R. 23 Calc, 15 


ss, 16, 19 A . 


Undue Influence— Money- 


lender— -Exorbitant rate of interest — Undefended suit 
— Gourds right to interfere — Seasonable rate of in- 
terest , what is — Civil Procedure Code ( XIV of IS 82), 
s, 210 — Power of High Court to make its money 
decrees 'payable by instalments. Under ss. 16 and 
19A of the Indian Contract Act the Court has 
power to interfere and relieve a defendant against 
what may appear to the Court to he unconscionable 
transactions. The circumstances in each case must 
be looked to in order to decide what would be a 
reasonable rate of interest to allow. Under s. 210 
of the Civil Procedure Code this Court has the power 
to make its money decrees payable by instalments. 
Per Curiam : The general impression prevailing in 
the minds of money-lenders in Bombay, as echoed 
in the plaintiff’s affidavit, that in all cases they can 
defeat the provisions of the Code as to payment hv 
instalments and get a decree for immediate pay- 
ment by avoiding the Small Causes Court and 
coming to this Court, is erroneous and needs 
to be corrected. Poma Dongra v. William 
Gillespie (1907) . I. R. R. 31 Bonn. 348 

2. ■ ..." . ... — Unconscionable 

bargam — Parties not on an equal footing — Defendant 
not aware of the nature of the transaction — Undue 
influence— Contract voidable. To render a con- 
tract voidable on the ground of undue influence 
there must be evidence of undue influence as 
required by s. 16 of the Contract Act. A high rate 
of interest, which would induce a Court of Equity 
to give relief against a bargain as being on that 
account hard and unconscionable, is not by itself 
sufficient evidence of undue influence. There must 
be additional circumstances and when there is 
evidence of such additional circumstances they 
should be considered in the light of justice and 
equity. When the parties to the transaction are 
not on an equal footing, when it appears that the 
borrower was not aware of the real nature of the 
bargain, so that he put his signature to a document, 
which in fact imposed very different terms to those 
appearing on the face of it, when the actual rate of 
interest is many times higher than what appears on 
the document, when the borrower, when pressed for 
payment for what appears due on such a document, 
has to renew, on still more exorbitant terms, all 
these are additional circumstances sufficient to 
make out a primd facie case of undue influence so as 
to throw the onus on the lenders to disprove it. 
Chatring Moolchand V. Whitchurch (1907) 

I. L. R. 32 Bom. 208 

- ' ss. 16, 74 — Mortgagor and Mortgagee — 

Undue influence— Ad VI of 1899 , ss. 2 , 4— Stipula- 
tion for increased interest — Compound Interest — 
Penalty — Rate of Compensation — Transfer of Pro- 
perty Act, ss. 86, 88— Six per cent on amount found 


CONTRACT ACT (IX OF 1872)— contd. 


ss. 16, 74 — concld. 


due. Where in a suit to enforce two mortgage- 
bonds there was no evidence of any actual exercise 
of undue influence by the mortgagees or of any 
special circumstances from which an inference of 
undue influence could be legitimately drawn, except 
that the mortgagor was in urgent need of money : 
Held, that this circumstance is not sufficient of 
itself to place the mortgagees in a position to 
{£ dominate the will ” of the mortgagor within the 
meaning of s. 16 of the Contract Act, 1872, as 
amended by Act VI of 1890, s. 2. Dhanipat Das v. 
Maneshar Balclish Singh , L. R. 33 I. A. 118 , dis- 
tinguished. In default of payment of interest, 
both bonds stipulated that additional interest 
should be paid by the mortgagor from the date 
of their execution, both by increase of the general 
rate and by the increased rate of the compound 
interest ; but at the date of the execution of the 
second bond there was a settlement of accounts 
as regards the interest due on the first bond and 
simple interest only was charged, the amount 
being included in the principal of the second bond : 
Held , that the stipulation for increased interest 
being retrospective and not merely from the date 
of default was a penalty within the meaning of 
s. 74 of the Contract Act as amended by Act VI 
of 1889, s. 4 ; but that under the Act reasonable 
compensation not exceeding the amount of the 
penalty was payable by the mortgagor. Their 
Lordships approved the concurrent findings of 
both Courts that the compensation should be at 
the same rate as the increased interest stipulated 
for ; and also the direction of the High Court that 
in the case of the first bond and in the case of the* 
second bond it should run from the date of default 
of that bond, compound interest being allowed 
only at the rate at which simple interest was 
stipulated for. Held, also, that on the true con- 
struction of ss. 86, 88 of the Transfer of Property 
Act and the Rules of Court made under s. 104, the 
High Court was right in allowing 6 per cent., 
interest only and not the mortgage rate of interest 
on the aggregate amount found due from the date 
fixed for redemption until realization. Sundar 
Koer v. Sham Krishen (1906) 

I. Xj. R. 34 Calc. 150 
s.e. Ti. R. 34 I. A. 9 

s. 17. 


See Registration Act, s. 35. 

I. X,. R. 21 Calc. 872, 


ss. 17 and 19. 


See Vendor and Purchaser — Fraud. 

I. L. R. 11 Mad. 419 


ss. 18 and 19. 


See Charter Party. 

I. I». R. 14 Bom. 241 
I. L. R. 15 Bom. 389 


See Company — Powers, Duties, .and 
Liabilities of Directors. 

4 C. W. N. 369' 
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COITTIIACT ACT (IX OF 1872) — contd. 
. s. 19. 

See Estoppel by Conduct, 

I. L. R. SO Calc. 539 

See Sale . 1. L. E. 38 Gale. 823 

— s, 20. 

&ee Administration. 

I. Ij. E. 35 Calc. 955 

See Administration Bond. 

10 C. W. 3ST. 628 
12 C. W. M*. 481 
I. L. E. 35 Calc. 955 

/See Administrator. 

I. L. E. 35 Calc. 955 
L. E. 35 I. A. 109 
s.e. 12 C. W. H. 802 

See Compromise — Construction, En- 
forcing, Effect of, and setting 
aside Deeds of Compromise. ** 

I. L. E. 8 Gale. 687 

See Covenant, construction of. 

I. li. E. 20 Mad. 284 

Laches . I. L. E. 4 All. 334 

See Settlement — Construction. 

I. L. E. 17 Bom. 407 

X, . ss. 20, 21— Mistake of Facts — 

Erroneous expectation. The defendant executed to 
the plaintiff in 1847 a mulgeni kabuliat (correspond- 
ing to a lease at a fixed rental), agreeing to pay to 
the plaintiff B150 annually. At the date of the 
execution of the mulgeni the Government assess- 
ment was B56-8-0, but in 1872 it was enhanced to 
B129-S-0, and a local fund cess of R4-9-0 imposed in 
addition. The plaintiff sued the defendant to re- 
cover from him the enhanced assessment and the 
cess. Held, that the plaintiff was not entitled to re- 
cover, inasmuch as the defendant’s liability was 
fixed by the terms of the mulgeni, which was bind- 
ing, although it had been executed by both parties 
in the belief that the Government assessment would 
not be increased. A mistake as to existing facts 
may invalidate a contract ; but an erroneous ex- 
pectation, which events entirely falsify, has no 
effect. Babshetti v. Venkatakamana 

I. L. E. 3 Bom. 154 

2. — — — Mula-vargdars, 

poivcr of, to raise rent of mul-gainidar — Enhance- 
ment of assessment - — Power of the State. A mula- 
vargdar, or superior holder, cannot raise the rent 
of his mul-gainidar, or permanent tenant holding at 
a fixed rent on the ground that the assessment on 
the land has been enhanced at the Government 
survey. Babshetti v. V enhataramana , 1. L. B. 3 
Bom. 154, and Ramkrishna Kine v. Narshiva 
Shanbog, S. A. No. 46 of 1879 , followed. Vyakunta 
Bapuji v. Government of Bombay, 12 Bom. Ap. 
1, referred to. Ranga v. Subba Hegde 

I. I*. E. 4 Bom. 473 


| CONTRACT ACT (IX OP 1872 )—contd. 
SSt 20, 30 and 65. 

1. ■ — — Advance on Bisk 

(yogyam) of Ship — Marine Insurance— Contract by 
way of Wager. In a document, dated 3rd August 
1896, signed by defendants and addressed to 
plaintiff, it was recited that plaintiff had lent 
a sum of money to defendants on the risk or 
security ( “ yogyam ”) of a ship belonging to 
defendants “ now under sail to the Nicobars ” from 
Negapatam ; and the defendants stipulated that 
“ as soon as the said ship starts for and reaches the 
Nicobar Isles and thence sets sail and goes to Ran- 
goon, Moulmein, and from there starts again and 
reaches Negapatam . . . . , that is, as soon as the 
said ship shall come back to the Negapatam har- 
bour again, we shall repay to you on the expiry of 
eight months from 23rd July 1896,” the sum ad- 
vanced, with interest. The ship had left Negapa- 
tam on 23rd July 1896, and was lost at sea three 
days later. Plaintiff sued defendants for the sum 

! advanced, on the ground, among others, that, as the 
| vessel had been lost before the date of the agreement, 
the latter was void, and defendants were liable to 
| refund the amount advanced. Held, that he was 
| not entitled to recover. The risk which formed the 
I basis of the agreement, according to its true con- 
; struction, commenced from the 23rd July 1896, as 
i set out in the document, because it was on that day 
| that the vessel sailed from port and commenced to 
j incur the perils of the deep. The agreement was 
consequently not void under s. 20 of the Contract 
Act, nor were the defendants bound, under s. 65 of 
that Act, to restore to plaintiff the sum they had 
received under its terms. Such an agreement could 
not be held to be in any sense a policy of marine 
insurance. Per Davies, J. — The suit should 
be dismissed, under s. 30 of the Contract Act, on 
the further ground that the agreement was one by 
way of wager. Vappakandu Maeaxayar v. Anna- 
malai Chetti (1901) . I. L. E. 25 Mad. 581 

2. ss. 20 — 35, 65 — Indian Trusts 

Act (II of 1882), s. 84 — -Agreement to pay a certain 
sum in consideration for a promise to marry— Part 
payment — Failure of the agreement— Suit to recover 
part payment — Agreement byway of Marriage broker- 
age — Agreement— Contract — Difference between the 
two. By an agreement made between the parties 
the plaintiff promised to pay the sum of R 1,800 
to the defendant as consideration for the latter’s 
promise to marry his niece to the plaintiff’s son. 
But before the marriage could take place the plaint- 
iff’s son died of plague. Under the agreement, 
however, the plaintiff had before her son’s death 
paid to the defendant the sum of R750. Subse- 
quently the plaintiff having brought a suit to recover 
that sum, the defendant contended that the agree- 
ment being by way of marriage brokerage was void 
as opposed to public policy and, therefore, under 
s. 65 of the Indian Contract Act (IX of 1872) no 
sum paid under it could be recovered. Held, that 
having regard to the character of the agreement 
between the parties the plaintiff was entitled to 
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■CONTRACT ACT (IX OF 1872 )-co»W. 

— ss. 20 — 35, 05 — concld. 

recover the sum from the defendant. S. 65 of the 
Indian Contract Act (IX of 1872) provides for the 
restitution of any advantage received under a con- 
tract or agreement. The section preserves the 
distinction between agreement and contract which 
is maintained throughout the Act. The section 
speaks generally of an agreement discovered to be 
void without any express reference to the cause or 
v0 *^ character, so that an agreement 
which is void by reason of a principle of law would 
not on that account fall outside the scope of the 
section. Gulabchand v. Eulbai (1909) 

I. L. R. 38 Bom. 411 


ss. 20, 59, 142, 143. 


See Administration Bond. 

Ij. R. 3 3 Calo. 137 

See Revenue Saxe Law (Act XI op 
1859), ss. 28, 30. 


' — s. 21 — Mortgage ivith proviso that in 

case of non-redemption in a prescribed time it should 
become a Sale — Razinama by mortgagor declaring 
■sale to mortgagee — Transfer of possession to mort- 
gagee— Extinction of equity of redemption— Subse- 
quent sale by mortgagor of equity of redemption — 
Mistake of law. Under the Indian Contract Act (IX 
of 1872), s. 21, error of law does not vitiate a con- 
tract ; much less will it annul a conveyance after 
the lapse of many years, unless there has been some 
iraud or misrepresentation and an absence of neg- 
ligence. In 1848, B and R mortgaged a piece of 
land to V. It was to be redeemed in eight years, 
or else to become the absolute property of the mort- 
gagee. It was not redeemed ; and in 1859, B, in 
whose name the land was entered in the Govern- 
ment records, executed a razinama in favour of F, 
and F passed a kabuliat accepting the land. B 
and R then became F’s tenants, and were as 
such successfully sued by him for rent in 1863. In 
1872, F sold the land to N, who again sold it to the 
defendant. The plaintiff, as purchaser from the 
original mortgagors (B and R) of their alleged equity 
of redemption, filed the present suit to redeem the 
property. Held , that, as the razinama given by B 
contained no reservation, and as it was accompanied 
by a transfer of possession, it had the effect of a 
conveyance of all the mortgagor’s rights to the 
mortgagee. It operated to extinguish the equity of 
redemption, notwithstanding any misconception or 
ignorance on IF s' part of his rights as mortgagor. 
Vishnu Sakharam Phatak v. Kashinath Bapu 
Shankar . . I. B. R. 11 Bom. 174 


See Plaint — Amendment op Plaint. 

I. Xi. R. 9 Bom. 358 


CONTRACT ACT (IX OF 1872 )-contd. 
s. 23. 

COL. 

Illegal Contracts — 

( a ) Generally . . , 2448. 

( b ) Against Public Policy . 2457. 

(c) Compounding- Criminal 

Oppences . , . 2468. 

( d ) Illegal Cesses . . , 2472. 

(e) Immoral Considerations . 2473. 

See Act XL of 1858, s. 18. 

I. !». R. 2 All. 902 
See Agra Tenancy Act (II op 1901), ss. 
20, 21, 31 . I. L. R. 29 All. 327 

See Agreement opposed to Public 
Policy . I. L. R. 30 Mad. 530 
See Assignment . 10 C. W. N. 755 

See Bengal Tenancy Act, s. 29, 

I. L. R. 24 Calc. 895 

See Champerty . I, L. R. 11 All. 58 
See Contract . I. L. R. 34 Calc. 289 
I. Xi. R. 33 Calc. 702 
See Contract — Alteration of Con- 
tracts — Alteration by Court. 

I. L. R. 11 All. 118 

See Contract — Wagering Contracts. 

I. Xi. R. 5 All. 443 
X. Xi. R. 9 Bom. 358 

See Executor . X. Xi. R. 22 Calc. 14 

See Hindu Law— Husband and Wife. 

I. L. R. 28 Calc. 751 

See Injunction— Under Civil Proce- 
dure Code . I. L. R. 25 All. 431 
I. Xi. R. 9 All. 497 

See Right of Occupancy — Transfer of 
Right . I. L. R. 7 All. 511, 878 

ILLEGAL CONTRACTS. 


(a) Generally. 


1 . 


Contract void 


contrary to law— Agreement partly void and partly 
valid. When the void part of an agreement can 
be properly separated from the rest, the latter 
does not become invalid ; but where the parties 
themselves treat debts — void as well as valid — as a 
lump sum, the Court will regard the contract as an 
integral one, and wholly void, upon which neither 
the principal nor the sureties can be sued. 
Davlatsing v. Pandu. . I. X,. R. 9 Bom. 17 

Contract between 


Brokers to divide profits. A contract between two 
brokers to divide the profits of a transaction is not 


( 2449 ) 


DIGEST OF CASES. 


( 2450 ) 


‘CONTRACT ACT (IX OF 1872)— canid. 

s. 2 3 — contd* 

ILLEGAL CONTRACTS — contd. 

{ a ) Generally — ccntd. 

an illegal contract, and an action to enforce it is 
therefore maintainable. Suhai v. Bishun Dyal 

1 Agra 280 

8. — - — - — — — - — Contract inconsi- 

• deration that person iriU give Evidence in Civil Suit — 

Void contract — Consideration. A contract to pay 
money upon the consideration that the plaintiff 
would give evidence • in a civil suit on behalf 
•of the defendant cannot be enforced. Such a 
contract is either for true evidence, and then there 
is no consideration, or for favourable evidence, 
either true or false, and then the consideration 
is vicious. Semite : If the consideration had been 
the plaintiff’s promise not to evade process, that 
would still be no consideration for the defendant’s 
undertaking. Sashannah Chetti v. Ramasamy 
Chetti 4 Mad. 7 

4. Fraud — Contract illegal and 

fraudulent as against third parties, but enforce- 
able between the parties to it. A contract between 
several persons to make separate tenders to 
Government and that whoever should obtain a 
contract from Government should share the profits 
with the others, although fraudulent towards the 
'Government, will be enforced against any of such 
persons at the suit of any one of them who may 
have made the tender in pursuance of the con- 
tract. Isser Chundra Ghose v. Bhoobun Mohun 
Banerjee . . . Bourke O. C. 313 

5. __ — __ Agreement to join Somaj. 

A suit, brought to enforce a penalty for breach of 

• an agreement by which the defendant contracted to 
join a certain Somaj, of which the plaintiffs were 
members, and agreed that he would not, without 
the plaintiff’s permission, leave the community or 
.join any other, it was held must be dismissed, the 
contract not being one capable of being enforced 
in a court of law. Nitai Shaha v. Shubal Shaha 

2 B. L. R. S. NT. 4 : 10 W. R. 349 

0. Contract made by company 

before Registration Act, XIX of 1857, s. 2, 
In a suit filed on the 28th of April i 866 and brought 
by a joint-stock company, after registration, to 
recover damages for breach of a contract made with 
the defendants before registration : Held (by 
Couch, C.J. , and Arnould, J., affirming on appeal 
the decree of Sargent, J.), that the contract was 
illegal under s. 2 of Act XIX of 1857, and that the 
plaintiffs could not sue upon it. Gujerat Trading 
- Company v. Trikamji Veiji . 3 Bom. O. G. 45 

7. * — Contract made by 

company before Registration Act XIX of IS 57, s. 2. 
In a suit brought by a transferee of shares in a joint 
stock banking company formed after the passing of 
Act VII of I860, and neither incorporated nor regis- 
tered when the plaint was filed, to compel the direc- 
tors, trustees, and public officers of the company to 
give up the share certificates which had come into 


CONTRACT ACT (IX OF 1&72)— contd. . ; 
s. 23 — contd. 

ILLEGAL CONTRACTS— contd. 

(a) Generally — contd. 

the possession of the bank, or to pay damages to the 
plaintiff : Held (by Couch, C.J., and Sargent, J., 
affirming on appeal the decree of Arnould, J.), that 
the company being illegal under s. 2, Act XIX of 
1857, the suit was not maintainable. Manikji 
Sorabji v. Cama . . 3 Bom, O. C. 159 

8. Payment In consideration of 

releasing person from Prison. The plaintiff’s 
husband being in jail, the plaintiff agreed with 
the defendants to pay them R50 in consideration 
of their obtaining her husband’s release, which they 
stated they could do. She accordingly paid the 
money. In an action for breach of contract : Held , 
that the action would not lie, as the contract was 
an illegal one. Protima Aurat v. Duehina Sirkar 

9 B. L. R. Ap. 38 : 18 W. R. 450 

9. Assessment— Co ntr act to, obtain 

more favourable assessment by means not stated. In a 
written agreement the defendant, in consideration 
of a sum of money received by him, promised to 
obtain a more favourable assessment upon certain 
villages in respect of w r aste and cultivated lands, 
and in case of failure to repay the amount received. 
In a suit to recover the amount paid to the defend- 
ant : Held, that the contract was not vitiated by 
reason of illegality. Aliter, if it appeared upon the 
face of the plaint, or if it were established by 
evidence independently of written agreement, that 
the arrangement w 7 as that the defendant should use 
corrupt or illegal means, or improperly exercise any 
personal influence which he possessed or professed 
to possess over a public servant. Picharkutty 
Mudali v. Narayanappa Aiyan . 2 Mad. 243 

10. Bribe to Ameen. A civil 

suit does not lie to recover money paid to a Civil 
Court Ameen to induce him to make a favourable 
report. Gogun Chunder Dutt v. Janokee 

20 W. R. 235 

11 . — Contract against aliena- 

tion — Agreement— Consideration. By a written 
instrument, duly registered, T agreed, in consi- 
deration of the recognition by his two brothers of his 
rights in the joint and undivided property of the 
three brothers, not to sell, transfer, or mortgage 
his share except to them, and, should he desire to 
dispose of it, to dispose of it to them for a certain 
sum. In breach of this agreement, he gave a 
usufructuary mortgage of his share to L. Held , in 
a suit by L to enforce the mortgage, that the agree- 
ment was valid, and that the mortgage w r as bad 
against T’s brothers. Lakhmi Chand v. Tori Lal 

I. L. R. 1 AIL 018 

12. — Agreement for release of 

attached property— Contract Act , s. 20— Mistake 
of fact. Where the property of a judgment debtor 
had been attached in execution for a sum claimed 
to be due under a decree, hut which sum in fact 
included interest not awarded by the decree : Held 9 
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DIGEST OF CASES. 
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CONTRACT ACT (IX OR 1872)— contd. 

, s. 28 — contd. 

ILLEGAL CONTRACTS — contd. 

(a) Generally — contd. 

that an agreement, whereby the debtor obtained 
the release of his property on condition of paying 
by instalments the entire amount claimed inclusive 
of the interest, was not unlawful and void under 
cl. 2, s. 23 of the Indian Contract Act ; and that 
the mistaken belief of the parties to the agreement 
that interest could be recovered by proceedings in 
execution was not a mistake of fact rendering the 
agreement voidable under s. 20 of that Act. °Seth 
Gokul Das Gopal Das v. Mtjrli 

I. Is. R. 3 Gale. 802 : 2 C. L. R. 158 : 

Xu R. 5 I. A. 78 


13. 


Agreement to become 


surety for . good behaviour on amount of 
security being deposited with surety — Illegal 
consideration — Void assessment — Suit to recover de- 
posit. F was required by the Magistrate, under the 
Code of Criminal Procedure, to furnish two sureties 
who should be responsible for his good behaviour, 
each in a certain sum. S agreed to become a surety 
on condition that F would deposit with him the 
amount of the security. F made the deposit, and 
S became a surety, the period for which S was 
responsible for F’s good conduct having expired 
without F committing any act to forfeit the security 
and S refusing to return the deposit, F sued S to 
recover the deposit. Held, that, as the considera- 
tion for the agreement defeated the object of the 
law, the consideration was unlawful, and F was not 
entitled to relief. Fateh Singh v. Sanwal Singh 
I. Is. R. 1 All. 751 


14. 


Champerty and Mainten- 


ance — Assignment of chose in action — Illegal con- 
sideration. A bond fide purchase of a share in a 
claim about to be enforced by a suit is not void under 
s, 23 of the Indian Contract Act, and a suit may, 
after such purchase, be properly brought by the 
vendee and vendors as co-plaintiffs. A and B hav- 
ing a claim against C for R 13,099-3, but not being 
in circumstances themselves to institute a suit for 
its enforcement, sold fourteen annas or fourteen- 
sixteenths of their claim to D for R4,000 ; and a 
suit was then instituted by A , B, and D against C. 
C pleaded that the sale to D was void under s. 23 of 
the Indian Contract Act, and that A and B could not 
sue for two annas only of their entire claim. Held , 
that the sale to D was not void ; that the suit was 
properly framed ; and that, even if the sale had been 
void, the suit by A and B was not liable to dismissal. 
Abdool Hakim v. Doorga Proshal Banerjee 

I. 3b. B. 5 Calc. 4 
15. Sale made to defeat execu- 


tion of decree. There is nothing in ss. 23 and 24 
of the Indian Contract Act (IX of 1872) to support 
the opinion that a sale made with the view of de- 
feating a probable execution is a sale with fraudu- 
lent and unlawful object, and therefore void within 
t the meaning of those sections. Rajah Harji v. 

' Ardeshir Hormtjsji Wadia I. Is, R, 4 Bom, 70 


CONTRACT ACT (IX OP 1872)— contd. 

— s. 23 — conid. 

ILLEGAL CONTRACTS — contd. 

(a) Generally— cok/A 

1®- — — Government Perrv Lease 

—Ben. Reg. VI of 1819-IlUgality of confront. M 
took a lease for three years of a Government ferry, 
and covenanted with the Magistrate, who granted 
the lease, not to underlet or assign the lease with- 
out leave or license of the Magistrate. M subse- 
quently admitted B as his partner to share with 
him equally m the profits to be derived from the 
lease. Held, that such partnership was not void 
by reason of the covenant not to underlet or 
assign the lease. S. A. No. 119 of 1872 , decided 
on the 1st August 1872, overruled. Gaur 
I Shankar v - Mumtaz Ali Khan I. X». R. 2 AIL 411 

Partnership in liquor eon* 

tract —Illegal partnersUp—Bight of partner to sue 
' for a share— Abkari Act ( Bombay Act V of 1878), 
*'• 4=5 — Breach of License — Penalty. A contract 
entered into for the purpose, or with the necessary 
effect, of defeating a statute will not be enforced 
or recognized by the Courts, at any rate where 
both parties stand in pari delicto. A. and B took 
a liquor contract from the Government. By the- 
terms of their license they were forbidden to take 
a partner, and under s. 45 of the Bombay Abkari 
Act (V of 1878) they were liable to a penalty of 
R300 for a breach of their license. 0 entered into 
partnership with A and B with full knowledge of 
the conditions of the license, and afterwards filed a 
suit for an account of the partnership transactions. 
Held, that C was not entitled to any relief, having 
entered into the partnership in direct violation of 
! the law. Hormasji Motabhai v. Pestanji 
Dhanjibhai . I. Xj. R. 12 Bom. 422 

18. ■ Exeise Act, XXII, 1881, s„. 

42 — License — Sub -lease — Breach of conditions — 
Consideration forbidden by law — Immoral consider- 
ation — Consideration opposed to public policy. The 
plaintiff obtained from the excise authorities a 
license to manufacture and sell country liquor, such 
license containing a condition against sub-lett ng 
the benefits of the license. By s. 42 of the Excise 
Act (XXTI of 1881) the violation of any condition 
of a license granted under the Act is made a punish- 
able offence. The plaintiff sub-let the license to 
defendants, who on the 5th of September 1884 
executed an agreement to pay to the plaintiff a 
certain sum of money, in which was included the 
sum of R 1,500 which the defendants had under- 
taken to pay to plaintiff as rent reserved on the sub- 
lease. The plaintiff instituted a suit for recovery of 
the amount due to him on the agreement, and it was 
decreed by the Court of first instance, but dismissed 
by the .lower Appellate Court. On second appeal 
the plaintiff contended on the authority of Oauri 
Shankar v. Mumtaz Ali Khan, I. L. M. 2 All. 411 * 
that his suit had been wrongly dismissed. Held r 
that the sub-letting of a license to manufacture and 
sell country liquor having been made punishable as- 
an offence is to be deemed as an act contrary to law 
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CONTRACT ACT (IX OF 1872 )— contd. 

— - — s. 2&— contd. 

ILLEGAL CONTRACTS — contd. 

(a) Generally* -contd. 

within the. meaning of s. 23 of the Contract Act (IX 
of 1872), and the claim to recover money due on 
such sub-lease was, therefore, not enforceable in a 
Court of Justice. Gauri Shankar v. Mumtaz AH , 
I- L. R. 2 All. 411 , distinguished. Debi Prasad 
i». Rup Ram . . . I. L. R. 10 All. 577 

19. Lease to retail Opium — Sub- 

lease of such shops without the Collector’s permis- 
sion — Opium Act (1 of 1878), s. 4 — Rules made 
under Opium Act , ss. 43, 44, 45, and 52 — Right to 
recover advances made for an illegal purpose sub- 
sequently carried out. The plaintiff who held the 
farm of the right of retail opium at certain shops 
in a district, and whose lease contained a clause 
prohibiting sub-letting without the Collector’s 
permission, entered into an agreement with the 
defendant to sub-let to him, on certain condi- 
tions, the management of certain shops in the 
district for one year without the Collector’s per- 
mission. After the expiration of the year, the 
plaintiff brought a suit against the defendant to 
recover the balance due to him under the agreement, 
and obtained a decree, li eld, reversing the decree, 
that the agreement not being permitted by the rules 
framed under the Opium Act (I of 1878) was for- 
bidden by s. 4 of the Act, and was void as having in 
view an object forbidden by law. Held, further, 
that the plaintiff could not recover the price of 
the opium supplied to the defendant, inasmuch as 
advances made for an illegal purpose, subsequently 
carried out, cannot be recovered. Raghtjnath 
Lalman v. Nathu Hirji Bhate 

I. L. R. 19 Rom. 626 

20. Partition — Agreement to re- 

linquish ex-proprietary rights — N.-W. P. Rent Act 
( XII of 1881), ss. 7 and 9 — N. - W. P. Land Reve- 
nue Act {XIX of 1873), s. 125. By a mutual 
agreement entered into between the parties to a 
private partition of certain villages held by them 
jointly the parties agreed that, if either party 
at the time of the partition was holding sir land 
in a village which upon partition fell into the 
share of the other party, he would relinquish his 
rights in such sir land in favour of the party into 
whose share the said village had fallen. Held, that 
under such private partition the holder of the sir 
land became, on partition being effected, an ex- pro- 
prietary tenant in respect of the land previously 
held by him as sir, and that consequently the 
agreement to relinquish his rights in such land was 
not enforceable in law. Kashi Prasad v. Kedar 
Nath Sahu . . . I. L. R. 20 All. 219 

21. Agreement not to bid 

against each other at an auction. There is 
nothing necessarily unlawful in two or more persons 
agreeing not to bid against one another at an auc - 
tion-sale. Hari Balkrishna v. Naro Moreshvar 

I. L. R. 18 Bom. 342 


CONTRACT ACT (IX OF 1872 )~contd. 

■ s. 23-— c ontd. 

ILLEGAL CONTRACTS — con td. 

(a) Generally — contd. 

22. Condition against sub- 

contract — Sub-contract made notwithstanding con- 
dition — Suit by sub -contractor-— Illegality of sub- 
contract— Damages— Compensation for work done . 
Defendant contracted with the Executive Engineer 
of the Public Works Department to supply materials 
for the construction of a public road. One of the 
conditions of the contract was that no work was to 
be underlet, or let by task work, by the contractor 
without the express permission, in wilting, of the 
Executive Engineer or his duly authorized agent. 
Subsequently the defendant, without obtaining the 
requisite permission, entered into an oral agreement 
with the plaintiff, under which the plaintiff was to do 
the contract work and the defendant to pay him all 
moneys received from the Executive Engineer under 
the contract, after deducting ten per cent., as the 
defendant’s profit. It did not appear that the 
plaintiff knew of the condition against underletting 
contained in the contract. The plaintiff sued the 
defendant for the balance of money due to him 
under the oral agreement. The first Court found 
that the plaintiff had executed the whole of the 
contract work : and that the defendant had 
received from the Executive Engineer a total sum 
of R2, 766- II- 11, and of this had paid to the plaintiff 
R2, 334- 13-6, leaving a sum of R43 1-14-5 still in his 
hands. It ordered the defendant to pay this sum 
to the plaintiff less 10 per cent, of the whole sum of 
R2, 766-11-11, and passed a decree accordingly for 
B155-3-8. On appeal, the Judge varied the decree 
by awarding to the plaintiff the' whole sum of R431- 
14-5. He found that it had been agreed that the 
defendant should retain 10 per cent., but held that 
the agreement to assign or sublet the contract was 
contrary to public policy, and bad under s. 23 of the 
Contract Act (IX of 1872). On appeal to the High 
Court. Held (reversing the decree of the Judge 
and restoring that of the first Court), that as it did 
not appear that the plaintiff knew of the condition 
in the contract, and as the objection of illegality 
was not taken by the defendant, the plaintiff was 
not precluded from enforcing against the defendant 
his own contract. Even if, however, the plaintiff 
could not enforce the contract, he •would, under the 
circumstances, be entitled to receive from the 
defendant compensation for the work and labour 
of which the defendant had received the benefit. 
The only question was how the work done should 
be valued. There was no direct test of its market 
value. The best available test was the amount 
which the plaintiff, at the time when he entered into 
the agreement, accepted as sufficient, namely, the 
amount to be paid by the Executive Engineer less 
10 per cent. The High Court, therefore, restored 
the decree of the Subordinate Judge. Gangabhas 
Raghtjnath Joshi v. Damodar Mohanlal 

I. L. R. 21 Bom. 522 

23. — . Insolvency — Promissory note 

given in fraud of insolvency law — Illegal consider a* 



digest of cases. 


CONTRACT ACT (IX OF 1872 )-contd. 
s. 23 — contd . 


ILLEGAL CONTRACTS — contd. 

(a) Generally — contd. 

; I n a on . a promissory note it appeared 
^™ a< been _ given by the defendant to the 

FhrSt 0 C ° nS ‘ deratlon of hia withdrawing his 
threatened opposition to the discharge of an fnsol- 

^nlTiT Se ? tmS , t0 an arra «gement among the 
j,ener .1 body of creditors, who were not, though 

by 6 th'!° h J nt IT’ a T® v° f this transaet >on where- 
%d h k it ^ T *? obtain a s P ecial ^vantage. 
.held that the contract was unlawful, and the suit 

could net be maintained. Krishnappa Chetti v 
Abimula Mudali . . I. L. R. 20 Mad. 84 

,, — Compound Interest-Son- 

tficil I arganas Settlement Regulation (III of 1872) s 
o—Sonthal Parganas Justice Regulation ( V of 1893) 
s. 24— Contract Act, s. 24—“ Unlawful” Considera- 
tion, meaning of. There is no law or regulation 
laying down that an agreement between any two 
persons living in the Sonthal Parganas to pay com - 
pound interest upon the amount borrowed is 
_ unlawful within the meaning of s. 23 of the 
Contract Act. All that the law provides is that 
compound interest will not be decreed by any Court 
W Sf r TTT r°i o™ Son * hal Regulations, s. 6 of Regu- 

l«os H 0t l i 8 Z 2 ’ and S ‘ 24 of Regulation V of 
1893, it was held m respect of an agreement to pay 
interest on an amount composed partly of the 
principal and interest due on a former debt that 
such agreement is not void under s. 24 of the 
Contract Act, and that the obligor may recover 
such sums of money as he is entitled in law to 
recover, notwithstanding that part of the consi- 
deration is compound interest. Shama Chaban 
Misser v Chuni Lal Marwari 

I. L. R. 26 Gale. 233 
- |®Vta . " Civil Procedure Code, 1882, 

S. 257 A —Agreement for, or to give time for satis- 
faction of, 'judgment-debt — Agreement without sane - 

j'ic »L GouT n7~ illegal con ^ ract — Contract Act (IX 
of 1872), s. 2a Consideration. The plaintiff ob- 
tamecla decree against the defendant under which 
the judgment-debtor was liable to pay the amount 
by instalments with interest at 4 per cent. Even- 
tually, the defendant failing to pay, the plaintiff 
accepted a bond executed jointly by the defendant 
S n ”. y kjf father, by which they both became 
liable for the amount of the decree with interest at 
1% per cent. In a suit on the bond, it was contended 
that it was void within the meaning of s. 23 of the 
Contract Act as being forbidden by, or of a nature 
to defeat the provisions of s. 257A of the Civil Pro- 
cedure Code ; and that, consequently, the suit on 
it was not maintainable. Held, the bond was not 
void under s. 23 of the Contract Act. Se?nble: 
the words any law ” in that section refer to some 
substantive law, and not to an adjective law 
such as the procedure Code is. Hukum Chand 
Uswal v . Taharunnessa Bibi 

I. X. B, 16 Gale. 504 

B6. — - Dancing Girls —Suit on Bond 

Money borrowed for immoral purposes — Naikins or 


CONTRACT ACT (IX OF 1872)- cc ««. 

— s, 23 — contd. 

ILLEGAL CONTRACTS — contd. 

(«) Generally — contd. 

girls of Nosik. The father of naikins (dan- 

° D , s ) m Nasik by two bonds mortgaged certain 

Stiff" f ° r m f ey ient t0 bv the 

plaintiff. The bonds stated that the obiect of the 

,® nabl ? the m °rtgagor to get his 
daughters taught singing and for household expenses. 
In a suit brought by the plaintiff upon the bonds it 
was contended that they were void on the 

groun that the loan was for an immoral pur- 
J? e ' , The District Judge was of opinion that the 
object of teaching the girls to sing was to make 
nem more attractive as prostitutes, and there- 
or , e \ 0 f lu ’ff ier an immoral purpose, which could 
not be separated from the legal part of the 

purpose for which the loan was contracted. He 
accor mgly held that the bonds were void, 

tw Tu ld ? 0t i be enforced * 0n appeal : Held , 

that the bonds were not void, inasmuch as, 

amongst the community of naikins, singing was not 
necessarily acquired by the women with a view of 
practising prostitution. It was distinct mode of. 
obtammg a livelihood not necessarily connected 
with prostitution although it might be true, as a 
tact, that most of those who sing lead a loose 
lie. The District Judge, therefore, went too far in 
concluding that the singing was necessarily intend- 
ed, to the knowledge of the plaintiff, to increase 
the attractiveness of the mortgagors daughters 
as prostitutes. Khubchand v. Bee am 

I. L. R. 13 Bom. 150 

2*. — Gift — Illegal or immoral consi- 

deration— Fraud, want of proof of. In the year* 
1870 H made a gift of certain immoveable property 
to W, who was his mistress, but lived with him as 
his wife, “ on condition of her continuing to be his 
wife and remaining obedient to him, her husband.” 

W acquired possession of the property in .virtue of 
the gift, and had held it for eight years, when a 
creditor of H, under a decree enforcing a debt 
created by H subsequently to the gift, sued, 
amongst other things, for a declaration that the gift 
was invalid, as it had been made for an illegal con- 
sideration, viz., the future immoral cohabitation of 
W with H. Held, that, assuming that the consi- 
deration for the gift was illegal in the absence of 
traucl, the gift could not be set aside so many years 
after W had acquired possession thereunder. 
Ayerst v. Jenkins, L . R. 16 Eq. 275, followed. 
Lachmi Narain v. Wilayti Begam 

1. 1*. R. 2 All. 433 
Affirmed on appeal to the Privy Council in Ram 
Sarup v. Bela . . I. l. R„ 6 AIL 313 

s. e. I.. R. 11 1. A. 44 

28. ----- — - — — - — Past Cohabitation — Immo- 
ral or void consideration. M had for many years 
lived with G as his concubine. In consideration of 
such past cohabitation, G, by an agreement in 
writing, dated the 28th March 1869, and duly regis- 
tered, settled an annuity on M , charging a portion 
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CONTRACT ACT (IX OF 1872)— contd. 

- — ■ — . s. ' 28 — contd . 

ILLEGAL CONTRACTS — contd, 

( a ) Generally — conoid . 

of his real estate with the payment of such annuity. 
Held, in a suit by M against G' s heir, his married 
wife, to enforce the agreement, that the considera- 
tion for the agreement was not under the law then 
in force immoral, nor was the agreement under the 
same law void for want of consideration. Held , 
also, that before M could recover from the defend- 
ant on the agreement, it was necessary to show that 
the defendant had received funds available to meet 
the claims from the profits of the estate charged 
with the payment of the annuity or other property 
■of G. Man Ktjar v. Jasodha Ktjar 

I. L. B. 1 All. 478 

29. Gambling — Mofussil of Madras 

—Money lent for , recoverable. Gambling not being 
prohibited by law in the mofussil of the Madras 
Presidency, money lent for such gambling is re- 
coverable by suit. Subbaraya v. Devandra 

I. L. B. 7 Mad.. 801 

80. Abkari Act —Mad. Act I of 

I886,s. 24 (c) — License to sell arrack , issued under 
ike Act— Rule contained in license , imposing duty on 
license-holder to obtain Collector's permission to sub- 
let — Agreement to sub-let and sell arrack to sub-lessee 
without sanction — Suit on agreement for rent and for 
price of arrack sold — Unlawful consideration — Void 
agreement— Maintainability of suit. Plaintiff, being 
the holder of a license issued under s. 24 (c) of the 
Madras Abkari Act, 1886, entered into an agree- 
ment with the defendants that the latter should 
sell arrack fin plaintiff’s licensed shop, and that 
plaintiff should supply the liquor to be sold. Rule 
21 of plaintiff’s license imposed a duty on plaintiff 
to obtain the sanction of the Collector in case he 
should sub-let. Neither plaintiff nor defendants 
obtained such sanction. On a suit being filed by 
plaintiff for a sum of money due under the agree- 
ment : Held, that the agreement was illegal and 
that plaintiff could not sue on it. Tithi Pakuru- 
:pasij V Bheemttdtj (1902) I. L. B. 20 Mad. 430 

31. — Mortgage — Contract. A mort- 

gage contract is not illegal within the meaning 
of s. 23 of the Contract Act merely because the 
mortgagors were entitled only to a half share and 
not the whole ox the property mortgaged. Jogo 
Mohan Deb Laskar v. Daudoqng Burman (1907) 

12 C. W. M. 94 


(5) Against Public Policy. 

82. Contract against policy of 

the Insolvency Act. In a suit for money due on 
three promissory notes, two of them executed by de- 
fendant and one T in favour of plaintiff, the thud by 
defendant alone, — the defence was that the plaintiff 
agreed to give up the three notes sued upon, and 


CONTRACT ACT (IX OF 1872)— contd. 
s. 23 — contd. 

ILLEGAL CONTRACTS — contd. 

(b) Against Public Policy — contd . 

to take in lieu thereof a single note signed by T, 
while a petitioner in insolvency, in favour of defend- 
ant, and by defendant endorsed to plaintiff. Held, 
as the consideration for the making of that note 
by T was the defendant’s withdrawing his opposi- 
tion in the Insolvency Court, that the arrangement 
xvas brought about by plaintiff to secure to himself- 
and defendant an undue share of the insolvent’s 
property, and was an arrangement contrary to the, 
policy of the Insolvency Act, and therefore void. 
Agar Ghand v. Viraraghavalij Chetti 

3 Mad. 172 

33. — - — Prohibiting dis- 

charge of obligation attaching under Decree of Court. A 
became surety for certain judgment- debtors, whose 
property had been attached in execution of a decree, 
but who had agreed with the decree- holder to liqui- 
date the amount of the decree by yearly instalments. 
An agreement between A and the judgment- debtors 
contained the following conditions : “ If any of the 
instalments be paid by the said A , the obligors shall' 
not be at liberty to liquidate the remaining instal- 
ments either from their own funds or by borrowing 
money ; but that A shall continue to pay the instal- 
ments as they fall due, and shall hold possession of 
the estate.” The judgment-debtors afterwards 
satisfied the decree in full. Held, in a suit against 
them by A, that the above condition was void as 
contrary to public policy, as it prohibited the dis- 
charge of an obligation which, by decree of Court, 
the judgment-debtors were ordered to pay. Lall 
Munee v . Pyagdut Doobey 

1 N. W. 137 : Ed. 1873, 220 

34 Agreement to officiate as 

Fatil — Illegal contract as opposed to public policy — 
Act XI of 1843. An agreement between two mem- 
bers of a patil family that they are to officiate in 
turns is nob illegal as being opposed to public 
policy. The Court will not, however, compel the 
actual patil to vacate office under such an agreement 
as long as his appointment under Act XI of 1843 is 
unrevoked. Vaku valad Ram Patil v. Pand 
valad Malji Patil . 0 Bom. A. C. 248 

35. Agreement to remunerate 

Vakil — Public policy. Qucere : Whether a special 
agreement entered into by the agent of a Hindu 
widow acting on behalf of a minor, under Tvhieh 
the vakil, in an appeal he was conducting for her, 
was to receive for his services a stated fee, and in 
case of success a further reward proportional to the 
amount recovered, was one which the Court would 
enforce. Rag Saheb V. N. Mandlik v. Kamalja 
bai Saheb Nimbalkar . . 10 Bom. 26 

See per Westrqpp, C.J., in Yin ayah Raghtj- 
: nath v . Great Indian Peninsula Railway Com- 
I pany .... 7 Bom. O. G. 118, 
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deration — Illegal contract The defendant, with the 
expressed intention of benefiting the judgment- 
debtor, and of thwarting the judgment-creditor 
against, whom he had a grudge and for whom he 
• entertained ill-feeling, entered into a contract with 
a pleader of the Court in which the decree had been 
obtained to pay him R5Q if he could get the ease, 
which was decreed, dismissed, struck off, or any- 
how rejected from the file of the Court. Held, that 
the contract was one against public policy, and 
could not be enforced. Bamandas Baneejee v. 
Haeolal Shaeea 

1 B. It. R. 8. N. 10 : 10 W. R. 14 

87. — Contract of partnership 

with Overseer in Public Works Depart- 
ment — -Fraud. Where an Overseer in the Public 
W orks Department, who is prohibited by the rules of j 
Ms office from entering into any trade or contracts i 
with that Department, enters into an agreement of j 
partnership for carrying on business under contract j 
with the Department, such agreement is a fraud i 
upon the public, and is therefore one which a Court j 
of Justice ought to treat as an absolute nullity. ! 
Shaeoda Pershad Roy v. Bhola Nath Baneejee I 

11 W. R, 441 1 

88. — - Marriage, contract to in- 

validate — Public policy — Hindu law. A! contract 
entered into by Hindus living in Assam, by which 
it is agreed that, upon the happening of a certain 
event, a marriage is to become null and void, is 
contrary to the policy of the law, and a suit can- 
not be maintained upon it. Sitaeam v. Aheeeee 
Heeeahnee 11 B. Ii. R. 129 : 20 W. R. 49 

39. ~ — Contract by person with 

license letting house or shop licensed — Beng. 
Act II of IS 66 — Contract against public policy. The 
intention of Bengal Act II of 1866 is that the person 
who has the license shall c< keep,” i.e., dwell in, and 
have the management and control of, the shop or 
place of entertainment. A contract by which he 
lets the shop and the use of the license for a fixed 

' term, receiving rent, is contrary to the policy of the 
law, and comes within the rule that a contract which 
is illegal or is contrary to public policy cannot be en- 
forced. Judoonath Shaha v. Nobin Chunder j 
Shaha . . . 21 W. R. 289 ; 

40. Divorce — Husband and wife — j 

Promise of marriage. In consideration of advances j 
of money made by N to V, a married woman (both | 
being of the Kunbi caste), in order to enable her 
to obtain a divorce from her husband, V promised 
to marry N as soon as she should obtain a divorce. 

N subsequently sued V to recover the advances. 
Held, that the agreement, having for its object the 
divorce of the defendant from her husband and 
her marriage with the plaintiff, was contra bonos 
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ILLEGAL CONTRACTS — contd. 

(b) Against Public Policy— conid. 

mores, and, therefore, void. Bai Vijli v. Nana 
Nagae • • • I. L. R. 10 Bom* 152 

41. — — Agreement in eonsidera- 

Di°n of staying criminal proceedings. Plaint- 
f v s J A e ^ to recover from defendants, his brothers, 
R2o,000, with interest, on a deed of assignment 
„ f to him b y °ne Ii G, dated 30th 

October 1870, transferring to plaintiff a promissory 
note A for R25,000, executed by first and second 
j defendants, to the aforesaid P G, as one of the 
mediators, in conjunction with one 8 G, in a division 
! of Property between plaintiff and defendants 

and others, agreeing to pay over on demand bv the 
30th September 1870 to plaintiff, through the media- 
| tors, aforesaid, R25,000 in lieu and on account of 
faiuny property in possession of defendants. The 
defendants admitted the execution by them of the 
•l° C ^ ent \° T B25 ’ 000 ’ tobs Paid by them to plaint- 
iff (A), and pleaded that it was given on considera- 
tion of the withdrawal of a criminal prosecution, 
or it not, that there was no consideration at all ; and 
that, at the time of its execution by them, there was 
no dispute or question between them and plaintiff as 
to a partition of family property, which had been 
definitely settled by the Civil Court at Salem in 
Original Suit No. 2 of 1868, under the decree in 
which the defendants had recovered R 13,000 and 
odd from the plaintiff. They denied any division of 
family property by mediation, as also that they 
agreed to pay R25,000 on account of family property 
in their possession, also the validity of A, and that it 
was legally binding upon them. The Court of first 
instance found (i) that a partition of family pro- 
i P er ty w as effected by mediation, and the document 
j A was executed to the mediators by defendants on 
| account of family property in defendant 5 s possession; 

J (ii) that A was valid in law and binding on defend-' 
j ants ; and gave judgment for plaintiff for the amount 
sued for. Upon appeal by the first defendant : 
Held, by the High Court, that, as the decree in 
original suit No. 2 of 1868 (finally disposed of in 
appeal by the High Court) settled all the rights of 
the parties, and, among other matters, the question 
of this alleged concealment, or theft, which the Court 
found the present plaintiff to have falsely asserted, 
there was here, therefore, no res diibia or Us incerta, 
nor could either party believe that there was such. 
The final judgment of a competent Court in a suit to 
which the plaintiff was a party had determined the 
matter. That, on the facts of the case, it seemed 
impossible to doubt that the note was executed as a 
consideration for getting rid of the criminal proceed- 
ings, and that, as such a consideration is not only 
null, but vicious, the decree of the Civil Judge should 
be reversed. Namasivaya Gaundan v. Kylasa 
Gaunban . . . .7 Mad. 200 

See Pudishary Keishnen v . Kaeampally Kun- 
hunni Kabup . . . . 7 Mad. 878 
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42. Contract relating to social i 

and religions customs — Public policy. A Court j 
cannot take notice of an agreement (e.g., in the j 
way of awarding damages for breach, thereof) i 
which has reference to social and religious customs, 
and which cannot be enforced by a Civil Court. 
An agreement between members of different 
Somajes to have social intercourse with each other, 
and to intermarry, is not opposed to public policy, | 
but rather in accordance therewith. Hueonath 
Pattub v. Nitto Paramanick . 22 W. R, 517 

43. Transaction defeating 

Government right of escheat — Contract Act, s. 
65 — Specific Relief Act, s. 55. Where the plaintiff 
and her mother executed in favour of the defendant 
a document which purported to divest the plaintiff 
and her mother of the entire property of the illom 
of which they were the sole proprietors, and to vest 
it in the defendant in consideration of his promis- 
ing to marry and raise up heirs to the illom , and to 
maintain the plaintiff and her mother till death : 

B eld, by Innes, J., that the document aimed at 
defeating the right of escheat of the Government, j 
and the transaction was against public policy with 
reference to the decision in C avail Vencata Narain- 
ap'pa's Case , 8 Moo. 1. A. 500 , but that the plaint- 
iff, being in pari delicto with the defendant, could 
not recover the property. Held , by Kindeesley, 
J., that, as no claim was made by the Crown, it was 
not necessary to decide as to rights which may or 
may not be claimed by the Grown, and that, if 
plaintiff and her mother were not, as apparently 
they were not, in the position of ordinary Hindu 
widows, there was nothing opposed to public policy, 
in their disposing of the property, as being the last 
owners and competent to dispose of it absolutely. 
Tamara Sheeri Sivithei Andarjanom v. Maeanat 
Vasudevan Nambudkipad . I. L. R. 3 Mad. 215 

44. Agreement to divide pro- 

perty — Hindu law — Public policy. There is 
nothing in Hindu law which makes illegal an 
agreeement entered into by expectants, to divide a 
particular property in a certain way, on the 
happening of a particular contingency. Nor is such 
an agreement contrary to public policy. W ether ed 
v. Wethered, 2 Sim. 183 ; Harwood v. Toohe, 2 Sim. 
192 ; Hyde v. White , 5 Sim. 524, referred to. Ram 
Nieunjun Singh v. Prayag Singh 

I. L. R. 8 Calc. 138 : 10 C. L. B. 68 

45. — Contract in consideration 

of marriage — Public policy. Where a Hindu, 
contracting a second marriage, agreed to confer, 
on the party whose sister was to he his second 
wife, a talukh which was to he carved out of his 
estate and, until it was carved out, to make a 
yearly payment of a fixed sum : Held, that the 
undertaking was for ample consideration, and was 


not opposed to public policy. Lallun Monee 
Dossee v. Nobin Mohun Singh . 25 W. R. 32 

46. — * * Contract to give 

in Marriage — Consideration money, suit for return of 
■ — Public policy . The defendant, in consideration, of 
R10G, promised to give his minor daughter in 
marriage to the plaintiff ; the defendant failed to 
fulfil his part of the promise, and the plaintiff 
Brought a suit to recover the money paid as consi- 
deration for the promise. Held, that such a suit 
would lie. Jogeswar Chucherbutty v. Punch 
ChucJcerbutty, 5 B. L. R. 395 : 14 W. R. 154, ap- 
proved. Quaere : Whether the Court could have 
enforced the payment of the R1G0 to the father of 
the minor as against the person engaging to marry 
the minor. Ram Chand Sen v. Audaito Sen 

I. li. R. 10 Calc. 1054 

47. — - Unlawful consi- 

deration — Marriage BroJcage Agreement. Plaintiff 
agreed to give his daughter in marriage to defend- 
ant’s nephew in consideration of a payment of 
B4G0. It was not alleged that the money was 
be a dowry or settlement for the bride. ' R2O0 were 
paid, and defendant executed a bond for the bal- 
ance. The marriage took place in the asura form. 
The plaintiff now sued on the bond. Held, that the 
consideration for the bond was not unlawful, nor 
was the contract illegal as being one contrary to 
public policy under s. 23 of the Contract Act, 

VlSVANATHAN V. SAMINATHAN 

I. Xj. R. 13 Mad. 

48. Contract for Mar- 

riage— Consideration, suit for return of — Marriage 
Brokage. The plaintiff sued to recover the value 
of certain ornaments which he had presented to 
the defendant’s daughter on his agreeing to marry 
her to plaintiff’s brother. The plaintiff alleged 
that the defendant broke the agreement, and gave 
his daughter in marriage to another person. He, 
therefore, asked for the restoration of the 
ments, but the defendant refused to return them : 

; hence the present suit. Held, that the suit was 
maintainable, there being nothing in the plaintiff’s 
claim, which was either against morality or public 
policy. Rambhat v. Timmaya 

I. Xu R. 16 Bom. 673 

49. - — — — Illegal agreement 

. Agreement against public policy — Guardian and 

Ward — Agreement for Marriage by a Guardian to 
give a ward in marriage on payment of a sum of 
money. The plaintiff stated as her cause of action 
that a young girl had been left in her charge and 
had been maintained by her for a number of years ; 
that in January 1888, arrangements had been made 
with a Bhatia to get this girl married, and that she 
(the plaintiff) was to receive R2,5Q0 on the mar- 
. riage ; that the defendant had also agreed to pay 
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her (the plaintiff) R2,000 if she would give the girl 
to him in marriage ; and that, before the marriage 
ceremony could be performed, the defendant had 
induced the girl to quit the plaintiff’s house for 
immoral purposes. She claimed R2,500 as dam- 
ages. Held , that the alleged agreement on which 
the suit was brought was immoral and against pub- 
lic policy, and that the action was not maintain- 
able. Dttlari v. Vallabdas Pragji 

I. Ij. E. 13 Bom. 126 

50. - Agreement to pro- 

cure Marriage in consideration of a money payment 

Marriage Brohage— Illegal agreement— Public policy. 
The defendant was the eldest of three brothers 
whose mother on her marriage had been put out 
of the Lovana caste for having married a man 
belonging to a different caste. The defendant was 
anxious that he and his brothers should be re- 
admitted to the caste ; and in 1864 he entered into 
an agreement with the plaintiff, who was at that 
time one of the setias of the caste, whereby the lat- 
ter agreed to procure the admission of the plaintiff 
and his brothers and get them married to girls be- 
longing to the caste. In consideration for these 
services, the defendant was to pay the plaintiff the 
sum of R5,000, which sum was to become due on the 
marriage of the defendant’s youngest brother to a 
girl of the caste, and to be expended in purchasing 
caste utensils, which were to be kept for the use of 
the caste. The plaintiff alleged that part of this 
money had been already paid to him, and that on 
the marriage of the defendant’s youngest brother in 
1880, he had demanded payment of the balance 
(v?s., R3,I49), which the defendant had not paid. 
He now sued to recover this balance. Held , that the 
contract sued on, in so far as it promised a money 
payment for the negotiations of a marriage by 
a third party, was immoral and contrary to public 
policy. Pitamber Ratansi v. Jagjivan Hansrai 
I. Ii. R. 13 Bom. 131 

Agreement to pro- 
cure Marriage— Marriage Brohage Contract— Hindu 
law. An agreement to assist a Hindu for reward in 
procuring . a wife is void as being contrary to 
public policy. Vaithyanatham v. Gangarazu 

I. Ij. R. 17 Mad. 9 
52. - — — Contract to pay 


- VO/trWUW IU ‘U 

money to a father for giving his child in Marriage— 
f uh l lc Volicy. A contract which entitles a father 
to be paid money in consideration of giving his 
son or daughter in marriage is against public 
policy, and cannot be enforced in a Court of law. 
Dholidas Ishvar v. Fulchand Cbhagan 

I. Ij. R. 22 Bom. 658 

53. — — Contract to make 

a payment to the father in consideration of his giving 
his daughter in marriage is immoral and opposed to 
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s. 23 —contd. 

ILLEGAL CONTRACTS — contd. 

(b) Against Public Policy —contd. 

public policy— -Hindu Law — A sura, marriage Or, 

tn e . qU f?-rt,° n w . hether a . contract to make a payment 
to a father in consideration of his giving his, 
daughter in marriage is to be regarded as immoral 
or opposed to public policy within the meaning 
?* In the Indlan Contract Act : field. 

™rv, the i Fu l i Be " Ch ’ tlmt such a contract was 
immoral and opposed to public policy. Although 
a marriage when performed in the Asura foi?n 
is valid, _ an agreement to pay money to the father 
, c ° nslderatl °n of such marriage is not valid 
ana the money cannot be recovered by suit. If the 
money had been paid and the marriage solemnised, 
the money cannot be recovered back. Visvanathan 
v. Saminathan, I. L. R. U Mad. S3, considered. 
Vaithyanatham v. Gangarazu , I. L. R , 17 Mad. 9 
considered. Dholidas v. Fulchand , J. L. R. 22 
Bom. 658, followed. Kalavagunta Venkata 

vfxf H M A onIf KalaVa gtjnta Lakshmi Nara- 
yana ( 1908) . . I. L. R. 32 Mad. 185 

■u Assignment of mortgage- 

pond—- void contract — Transfer of mortgage-bond 
for valuable consideration. An assignment of a 
mortgage-bond for a valuable consideration is not 
V0ld u !; der s. 23 of the Indian Contract Act (IX 
or 1872) as being opposed to public-policy. 
Reval Vanmali v . Fakira Jivan 

I. Ii. R. 13 Bom. 42 

55. 


Champerty — Agreement op- 

posed to public policy. For the purpose of meeting 
the expenses of a suit for possession of immoveable 
property, the plaintiff, who was in straitened circum- 
stances, agreed with the defendant that the latter 
m consideration of paying such expenses from the 
Court of first instance up to the High Court, 
should have half the property and half the mesne 
profits, with all his costs, in the event of success. 
The suit was brought, and was conducted by the 
plaintiff and the defendant jointly, and was decreed 
by the High Court on appeal, and the defendant 
obtained possession of half the property. The 
plaintiff sued to recover possession of the half on the 
ground that the agreement was illegal and void. 
It appeared that the amount actually spent by the 
defendant in the former litigation was R368, and 
that, if that suit had failed, he would have lost 
about R600. It was found that the value of the 
half share of the property was about R1,000. Held, 
that the agreement was unfair, unreasonable, extor- 
tionate, and contrary to public policy within the 
m !f n | ng of s ‘ 23 . of . the Contract Act (IX of 1872), 
and that the plaintiff was entitled to recover posses- 
sion of the land in suit on payment of compensation 
for the advances made by the defendant in the form- 
er litigation, with interest at 12 per cent, per annum. 
Chunni Kuar v. Rup Singh , I. L. R. 11 All. 57, . 
and Lohe Indar Singh v. Rup Singh , I . L. R. 11 
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All 128 , referred to. Husain Bakhsh v. Rahmat 
Husain . . . I. L. R. II AIL 128 

56. Champerty — -Spe- 

'dilative Purchase — Agreement not opposed to public 
policy . In a suit for land worth R2,300, the plaintiff 
claimed under a conveyance executed to Mm by- 
defendant No. 1 shortly before suit in consideration 
of R250. The property had previously belonged to 
the father, since deceased, of the first defendant’s 
wife and her sister, defendant No. 2. Shortly after 
the father's death, a suit for maintenance was 
brought by his sister-in-law against his widow' and 
two daughters, in which the then defendants alleged 
that the property now in question had been given 
by him to the wife of the plaintiff’s vendor, and the 
Court recorded a finding that the gift was valid. 
Held, that the plaintiff 5 s purchase, which w r as found 
by the District Judge to be, though not a champer- 
tous transaction, one of a very speculative character, 
was not void as being contrary to public policy. 
Copal Bamchandra v. Gang ar am Anandishet , I. L. B. 
14 Bom. 72, followed. Ramanuja Ayyangar v. 
Narayana Ayyangar . I. Xj. R. 18 Mad. 374 

57. - - - -- - — — * Contract — Agree- 

ment opposed to public policy — Promissory note given 
for repayment of money in respect of which a crimi- 
nal Prosecution might possibly have lain. Where 
a bond fide debt exists and where the transactions 
between the parties involve a civil liability as w r ell 
as possibly a criminal act, a promissory note given 
by the debtor by a third party as security for the 
debt constitutes a valid agreement. Keir v. Leeman , 
L. B. 9 Q. B. 371 , 392 : 72 B. B . 298 ; Flower v. 
Sadler, L. B. 10 Q. B. D. 572, and Kessowji Tulsidas 
v. Hurjivan Mulji, I. L. B. 11 Bom. 566 , referred 
to. Jai Kumar v. Gauex Nath (1906) 

I. L. R. 28 AIL 718 

58. Bengal Act VI 1 of 

1878 — Revenue , protection cf — Public policy. The 
Bengal Excise Act of 1878 is not an Act framed 
solely for the protection of the revenue, but is one 
embracing other important objects of public policy 
as well An agreement, therefore, for the sale of 
fermented liquors, entered into by a person who has 
not obtained a license under that Act, is void and 
cannot be recovered on. Boistub Churn Naun v. 
Wooma Churn Sen . I. L. B, 16 Calc. 436 

59. — — Agreement to sub-let Tolls 

—Illegal contracU- Bombay Tolls Act (Bom. Act 
111 of ,1875), s . 10 — Bombay Tolls Amending 
Act (Bombay Act V of 1881), s. 2. Under s. 10 
of the Tolls Act (Bombay Act III of 1875), 
Government leased to plaintiff the levy of tolls on 
certain conditions. One of the conditions was that 
plaintiff should not sublet the tolls without the 
.permission of the Collector previously obtained. 
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One of the clauses of the lease provided that for a 
breach of any of the conditions of the lease, the Col- 
lector might impose a fine of rupees two hundred. 
The plaintiff sublet the toll to the defendants with- 
out the permission of the Collector and sued to re- 
cover a certain amount which the defendants prom- 
ised to pay for the sub-lease. The defendants con- 
tended that the contravention of the condition of 
the lease, was illegal and opposed to public policy ; 
that, therefore, the contract was void under s. 
23 of the Contract Act, and that the plaintiff -was 
not entitled to recover the amount. Held, that the 
plaintiff w r as entitled to succeed. The agreement to 
sublet was not illegal or opposed to public policy, 
merely because it w 7 as forbidden under a pecuniary 
penalty by conditions in the lease to the plaintiff. 
The penal consequences of the breach were limited 
to the specific penalty, and did not make the con- 
tract void. Bhikanbhai v. Hiralal Ramdinshat 
Mar wadi . . . I. Ii. R. 24 Bom, 622 

80. - Pre-emption — Mortgage — 

Covenant to give mortgagee right of pre-emption. An 
agreement by the mortgagor to give the mortgagee 
a perference of pre-emption in case of sale is not 
contrary to public policy, and may be enforced 
against a purchaser with notice of the covenant. 
Haris Paik v. Jahuruddi Gazi 2 C. W. NT. 575 

81. — Contract relating to pur- 

chase of land within his circle by a Patwari 
-N.-W. P. Land Revenue Act, XIX of 1873, s. 
257. A contract entered into by a patwari for the 
purchase for his benefit of land situated -within his 
circle is a contract which is opposed to public policy, 
even though it may not be rendered void by the rules 
framed by the Board of Revenue for the guidance of 
patwaris. Shiam. Lal v. Chhaki Lax* 

I. X.. R. 22 All. 226 

82. — — Agreement by Priest of 

Hindu idol — Consideration — Bight to succeed to 
office of priest. In a suit on an ekrar executed by 
the priest of an idol for recovery of arrears of 
maintenance and for a declaration that the 
money due was realizable from the surplus of the 
charao (offerings to the idol), and recoverable from 
the defendant’s successors in office : Held, there 
having been at the date of the ekrar a bond fide 
dispute as to the right to succeed to the office of 
priest, there was consideration for the contract, 
and the contract in the circumstances of the pre- 
sent case was not opposed to public policy. Miles 
v. New Zealand Alford Estate Co., L. B. 32 Oh. 
D. 266, referred to. Parson v. Thompson, 1 H. Bl. 
322; Waldo v. Martin, 4 B. & C. 819; Juggur- 
natli Boy Chowdhry v. Kishen Pershad Surma , 
7 W. B. 266 ; Durga Bibi v. Chanchal Mam , I. L. B. 
4 All. 84 ; Narasimma Thatha Ackarya v. Anantha 
Bhatta, I. L. B. 4 Mad. 39; Kuppa Guruhal v» 
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CONTRACT ACT (IX OF 1872)— sonld. 

— - — - — s. S3 — contd. 

ILLEGAL CONTRACTS — contd. 

(b) Against Public Policy — contd. 

Dorasami GuruJcal, I. L. R. 6 Mad. 76 ; Vurmah 
Valia v. Ravi Vurma Kunhi Kutty , I. L. R. 1 Mad. 
235, distinguished. Mancharam v. Pranshanhar , 
I. L. R. 6 Bom. 298 , and Sitarambhat v. Bitar am 
Ganesh, 6 Bom. B. C. 250 , referred to. Gieija- 
ntjnd Datta Jha v. Sailajanund Datta Jha 

I. Jj. R. 23 Calc. 645 

83, Parents making profit for 

themselves out of the marriage of their 
daughter — Act IX of 1887 , Sch. II, cl. (38)— 
Small Cause Court suit. The parents of a girl 
caused her to enter into an utterly unsuitable 
marriage, the husband agreeing to pay a certain 
sum monthly for the maintenance of the parents. 
On suit by the mother to recover certain instal- 
ments of the maintenance so promised: Held , (i) 
that the suit was one not cognizable by a Court of 
Small Causes : and (ii) that the agreement was one 
which was opposed to public policy, and ought not 
to be enforced. Bhagvantrao v. Ganpatrao, I. L. 
R. 16 Bom. 267 ; Dholidas Ishvar v. Pulchand 
Chhagan , I. L. R. 22 Bom . 658 ; and Visvanathan 
v.'Saminatkan, 1. L. R. 13 Mad. 83, referred to. 
Baldeo Sahai v. Jumna Kunwar (1901) 

1. 1. R. 23 All. 495 

64. - Agreement in restraint of 

trade — Continuous cause of action — Damages— 
Transfer of business to a limited Company — 
Effect. In March 1902, certain Ice Manufac- 
turing Companies in Bombay entered into an 
agreement relating to the manufacture and sale 
by them of ice. The agreement fixed, inter alia, 
the minimum price at which ice was to be sold 
by the parties, the proportion of the manufacture 
which each was to bear, and the proportion of the 
profits which each was to receive. It further 
created a monthly obligation to pay into, and a 
corresponding right to receive from, a general 
common fund, the difference, if any, between 
the profits actually received by the parties and 
those to which they were, under the agreement, 
entitled. On a suit being instituted for breach of 
the agreement, in which damages, sustained prior 
to and pending the hearing of the suit, were claimed ; 
Held, the fact that an agreement, if carried out, 
would limit competition and keep up prices, did not 
necessarily bring it within the terms of si 27 of the 
Contract Act (IX of 1872) ; to succeed in the defence 
under that section it was necessary to establish that 
the agreement was one whereby a person was res- 
trained from exercising a lawful profession, trade, or 
business of any kind. Held, further, that whether 
or not a High Court in India could aw r ard dam- 
ages, in respect of a continuing cause of action, up 
to the date of its decree, subsequent successive 
accruals of an obligation to contribute to a fund 
could not be treated as falling within that deserip- 


COWTRACT ACT (IX OR 18*12)— conid. 

s. 28 —contd. 

ILLEGAL CONTRACTS — contd. 

(b) Against Public Policy— concM. 

tion, and could not be awarded in a suit, where they 
had accrued due, subsequently to its institution. 
An order, directing a Company to furnish an ac- 
count, wall not extend beyond or include contribu- 
tions, which accrued later than the date when the 
business of such Company was transferred to a 
limited Company. Eraser and Company v. The 
Bombay Ice Manufacturing Company (1905). 

I. Xj. R. 29 Rom. 107 

65. Agreement tending to 

create monopoly— Madras District Municipa- 
lities Act (IV of 1884), s. 191 , cl. 2, and s. 362 , 
cl. 2 — Construction of statutes, observations on — 
Ref and of money obtained under a void agreement. 
Agreements having for their object the creation of 
monopolies are void as opposed to public policy 
under the English Common Law and under s. 23 
of the Indian Contract Act. The power conferred 
by s. 191, cl. 2 of Madras District Municipalities 
Act (IV of 1884) on the Chairman of a Munici- 
pality to license places for selling meat, etc., only 
empowers him to consider the propriety of grant- 
ing or withholding licenses in each case and 
not to enter into agreements, which must preclude 
him from considering any such application except 
from a particular person or persons. A pow r er 
to interfere with the ordinary rights of citizens 
will not be inferred in the absence of express 
grant, unless it be necessarily implied as incidental 
to other powers expressly granted or is indispensable 
to repress the mischief contemplated and advance 
the remedy given. Rossi v. Edinburgh Corporation, 
{1905] A. C. 21, referred to. Logan v. Pyne, 43 
Iowa 524 ; 22 Am. Rep. 261, 262, followed. Doubts 
as to the existence of such powers must be resolved 
against the Corporation and in favour of the public. 
Where a municipal body receives license fees under 
a void agreement, it must, when the agreement is 
set aside, refund the amount so received ; and a 
suit to recover such amount will not be barred by 
s. 262 (2) of Madras Act IV of 1884. Discretionary 
power to grant licenses conferred by s. 191, cl. 2, 
District Municipalities Act, does not empower 
Municipalities to ref use licenses, unless clear grounds 
exist for so refusing. Somu Pillai v. The Muni- 
cipal Council, Mayavaeam (1905) 

I. L. R. 28 Mad. 520 


66. ' — — — — — - — < ■ . Contract . com- 

pounding an Assault. A contract compounding an 
assault is not illegal, and may be sued upon. The 
fact of two of the defendants being Mahometans 
does not affect the principle of this decision. 
Mothooranath Dey v. Gopal Roy 


5 W. R, S. a a Ref. 16 


(c) Compounding Criminal Offences. 
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CONTRACT ACT (IX OP 1872) — contd. 
■ s. 23 — contd. 

ILLEGAL CONTRACTS — contd. 


| CONTRACT ACT (IX OP 1872) — contd. 

I . — ----- — s. 23-— contd. ■ 

ILLEGAL CONTRACTS— contd. 


(c) Compounding Criminal Offences — contd. 


Contract to fay 


money in consideration of foregoing a criminal Prose- 
cution. A contract to pay money in consideration 
of foregoing a criminal prosecution is opposed to 
public policy, and will not be enforced. The consi- 
deration to support the promise in such a contract 
is a vicious consideration. Keir v. Leenan , 6 Q. B. 
SO 8 i s. c. on appeal, 9 Q. B. 371 , observed upon. 
Kandan Chetti v. Coorgee Seit . 2 Mad. 187 


' Execution of Deed 


of Sale in consideration of abstaining from criminal 
‘-proceedings. Where the defendant agreed to execute 
a kobala of certain lands in favour of plaintiff in 
consideration of the latter's abstaining from taking 
criminal proceedings against the former with respect 
to an offence which is compoundable : Held , that 
the contract could not be regarded as forbidden by 
law or as against public policy, and that it might, 
be enforced. Amir Khan v. Amir Jan 

3 a W. UN. 5 


Consideration in 


part illegal — Stifling a Prosecution. The plaintiff, 
claiming to be entitled, together with two of the 
defendants, to the office of archaka of a temple, 
sued in 1889 for a declaration of his title, and for a 
declaration that an agreement entered into by 
them in 1886 with the other defendants was void 
as having been executed under coercion, and be- 
cause part of the consideration was the withdrawal 
of a pending criminal charge of trespass and theft 
against them. These averments were proved. 
Held, that the agreement was void, although the 
withdrawal of the criminal proceedings formed part 
only of the consideration for it. Srirangacha- 
RIAR V. RaMASAMI AYYANGAR 

I. L. B. 18 Mad. 189 


Agreement to 


abstain from prosecuting for Perjury . A Court 
cannot take cognizance of a bargain to abstain 
from the prosecution of a person who has com- 
mitted such an offence as that of wilfully giving 
false evidence. Queen v . Balkishen 

3 NT. W. 166 : Agra E. B. Ed. 1874, 252 

71. Compounding 

charge of fraudulent Abstraction of Documents — Eng- 
lish Common Law rule. The plaintiff, a resident of 
Pondicherry, held a bond from one of the defendants 
(the second) for a certain sum of money. This 
bond the plaintiff charged the said defendant before 
the Trench legal authorities with having fraudulent- 
ly abstracted from his house in Pondicherry, and he 
obtained the arrest and extradition from the British 
territory of the second defendant, as also of his 
brother, the first defendant. The latter on his way 
to Pondicherry met the plaintiff, and a settlement of 
accounts took place. The fifth, sixth, seventh, and 
eighth defendants made themselves liable by execut- 


(c) Compounding Criminal Offences — contd. 

ing the bond sued on for the sum found due to the 
plaintiff, and took indemnity bonds to themselves 
from the first defendant, the consideration being the 
agreement of the plaintiff to discontinue further 
proceedings in the criminal charge. The Court at 
Pondicherry sanctioned the agreement as a com- 
promise by civil redress, and suspended further pro- 
ceedings in accordance with the law in force in the 
Settlement. Held, that the contract was enforce- 
able, the facts of the case not showing the com- 
promise to be in its nature prejudicial as being in 
contravention of public policy under the Govern- 
ment of British India, or injurious to the good order 
and interests of society in regard to the administra- 
tion of public justice. The English Common Law 
rule, that contracts for the compounding or sup- 
pression of criminal charges for offences of a public 
nature are illegal and void has no application to a 
contract for compounding the prosecution of crimi- 
nal proceedings for an offence against the municipal 
law of a foreign country. The rule of international 
law, that the law of the place of a contract governs 
its validity, is subject to the qualification that every 
State may refuse to enforce a contract when it is 
for the fraudulent evasion of its law, or is injurious 
to its public institutions or interests. Subraya 
Phlai v. Subraya Mudali . . 4 Mad. 14 


Compounding 


charge of Wrongful Bestraint — Offence legally com- 
poundable — Suit to recover Consideration. Where A 
was criminally prosecuted by B for wrongful res- 
traint, and he came to terms with B to pay him for 
the withdrawal of the complaint, or to deposit money 
or property with C to be paid over to B on the dis- 
posal of the case according to B's petition of with- 
drawal, and the Magistrate, instead of allowing the 
withdrawal of the charge, punished A criminally : 
Held , that A could sue for the recovery of the money 
or property, as the charge was not one out of which 
it would have been illegal for A to withdraw, with 
the consent of the Magistrate, the offence charged 
consisting of an act for which B might have sued for 
damages in the Civil Court. Mathoora Nath 
Bhoomik v. Kenaram Kurmokar . 7 W. B. 33 


Transfer of Pro- 


perty as Compensation for Criminal Charge — Illegal 
pressure. Certain parties convicted of a criminal 
offence, in order to avoid apprehension, entered into 
a compromise with complainant, who agreed to ac- 
cept; a sum of money as costs and as compensation 
for the disgrace he had suffered. They accordingly 
transferred to him some property in lieu of cash. 
Held, that the transfer was not made under illegal 
pressure, and they could not sue to set it aside. 
Though the offence was one in which a compromise 
could not legally be admitted, the error of the Magis- 
trate in admitting it, the parties acting in good faith, 
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CONTRACT ACT (IX OF 187 %)— conti, 

s. 28 — eontd. 

ILLEGAL CONTRACTS — eontd. 

(c) Compounding Criminal 0 ppenoes— eontd. 

ought not to affect the position of the parties. 
Nubbee Buksh v. Hingon . 8¥, B , 412 

74. Contract based on 

Condonation of Criminal Offence — Onus of Proof. In 
a suit to enforce a contract, should the defendant 
plead that the contract was based upon the condona- 
tion of a criminal complaint against the plaintiff, 
which might have been of a nature not condonable 
by law, and that the contract was therefore void, it 
would be for him to show wliat was the nature of 
the offence complained of. Kumala Nath Sein v. 
Beharee Kant Roy . . 11 W. R. 314 

75. ' — - — Money paid to 

condone offence — Causing death accidentally. Where, 
to suppress a criminal prosecution for having acci- 
dentally caused the death of his wife, plaintiff volun- 
tarily paid money to defendant, knowing the defend- 
ant to be the nearest relative of the deceased who 
could take a part in the prosecution, the contract was 
held to be void, as against morality and public 
policy and plaintiff was not entitled to sue for the 
money so paid. Jetoo Mahato v. Monuram 
Mahatg ..... 17 W. R. 84 

76. * Agreement to with- 

draw charge of Criminal Breach of Trust — Unlawful 
agreement — Void consideration — Public policy. The 
plaintiff sued the defendant for possession of a 
house and premises, which he had bought from the 
latter. The defence was, that the sale was made 
for the purpose of raising money to be given to cer- 
tain third parties as a bribe to induce them to with- 
draw a charge of criminal breach of trust which they 
had preferred against the defendant. The lower 
Appellate Court held that the defence was bad on the 
ground that there was no evidence to show that the 
plaintiff was a party to, or in any way concerned in, 
the unlawful agreement, and gave the plaintiff a 
decree. Held, that the decree was correct, as there 
was no evidence to show either that the plaintiff 
knew of the agreement to suppress the criminal pro- 
secution or that any money had been paid in pur- 
suance of such unlawful agreement. Rajkristo 
Mgitko v. Koylash Chitnder Bhtjttachabjee 

I. Xi. R. 8 Calc. 24 

77. — Criminal Breach 

of Trust — Consideration — Guarantee on condition of 
not taking criminal proceedings — Compounding Fe- 
lony . 8 gave the creditors of H a guarantee for the 
payment of the debts due to them "by H. As a con- 
sideration for this guarantee, the creditors were to 
abstain from faking criminal proceedings against H 
for criminal breach of trust for fifteen days, and by 
implication were to abstain from taking such pro- 
ceedings altogether if the said debts were paid 
within that time. Held, that such a guarantee 
could not be enforced by the creditors. A man, to 
whom a civil debt is due, may take securities for 


CONTRACT ACT (IX OV 1872 )-contd. 

■ — — s. 23 — eontd. 

ILLEGAL CONTRACTS — eontd. 

( c ) Compounding Criminal Offences — concld „ 

that debt from his debtor, even though the debt 
arises out of a criminal offence and he threatens to 
prosecute for that offence, provided he does not, in 
consideration of such securities, agree not to prose- 
cute. He must not, however, by stifling a prosecu- 
tion obtain a guarantee from third parties. Kes- 
sowji Tulsidas v. Hubjivan Mulji 

I. Ii. R. 11 Bom. 566’ 

— Agreement to stifle 

a prosecution — Compounding a non-compoundable 
offence — Agreement as defence in a civil action — 
Suit for Wrongful Confinement. The plaintiff sued 
the defendant in damages for wrongful arrest and 
confinement. The defence pleaded an agreement 
whereby the parties had agreed to settle their 
differences in consideration of compounding some 
criminal charges, one of which was not by law com- 
poundable and which .were then pending between 
the parties in a Criminal Court. The low er Appel- 
late Court held that the plaintiff w y as prevented 
from bringing the action by reason of the agree- 
ment. On appeal, held , that the object of the 
agreement being to stifle a prosecution was bad 
in 3aw% and that the agreement, therefore, could 
not be set up as a defence in a Court of law. 
Dalsukhram v. Charles DeBretton (1904) 

I. L. R. 28 Bom. 32 8> 

(d) Illegal Cesses. 

79. Cess not autho- 

rized — Ben. Reg. VII of 1822 , s. 9 , cl. 1. A claim 
for a cess or collection not avowed and sanctioned 
at the time of settlement nor taken into account in 
fixing the Government jumma is illegal under cl. 
1, s. 9, Reg. VII of 1822, and consequently inad- 
missible. Hushmut Ali v. Seeta Ram: 

1 Agra 836' 

80. — : — — - Cess not autho- 

rized— Ben. Reg. VII of 1822 , ,<?. 9, cl. 1. Held 
that a suit substantially brought to prove a right 
to collect cesses not authorized under the provisions 
of cl. 1, s. 9, Reg. VII of 1822, being for an illegal 
object, was not maintainable. Khyrat Ali v. 
Mahomed Yaseen Khan . . 2 Agra 207' 

81. — Contract relating 

to illegal cess. Every contract relating to the 
collection from raiyats and payment to the zamindar 
of an illegal cess is ah initio void. Kam ala Kant 
Ghose v. Kalu Mahomed Mandal 

3 B. Xj. R. A. C. 44 : 11 W. R. 395 

82. — — — — Stipulation to pay 

Collection Charges — Lease, condition in. A condition 
in a lease, that the tenant will pay to the landlord 
collection charges, can be enforced if the condition is 
definite andeertain in its nature, and forms part of 
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■CONTRACT ACT (IX OF 1872 )— contd, 

. s. 23 — contd. 

ILLEGAL CONTRACTS — contd. 

( d ) Illegal Cesses — concld. 

the consideration for the lease. Mahomed Fayez 
Chowdhry v . Jamoo Gazed I. L. R. 8 Gale. 730 

83. — — — — — — Payment added to 

Bent — Customary Pay men t. Where a raiyat has for 
many years been paying a tnllnh beshee of 2 annas 
in each rupee in addition to the asal jumma of his 
holding, and the two payments have been incor- 
porated in time and have actually formed the 
subject* of a single receipt, which the zamindar 
challenged the raiyat to produce, but which the 
raiyat failed to produce •. Held, that, if a raiyat 
for the purpose of preventing disputes with his 
landlord and for securing his own interests, agrees 
to make a definite payment to his landlord in 
addition to his rent, the additional payment can- 
not be treated as an illegal cess, for the law 
favours such arrangements and provides for their 
being enforced. Serajgttnge Jute Company 
v. Sorabdee Akqond . . 25 W. R. 252 

But see Orjoon Sahoo v. Anund Singh 

10 W. R. 257 

84. Suit for recovery 

of illegal cess. In the absence of a special agreement, 
a claim for an illegal cess cannot be recovered in a 
Court of law. Sonnum Sookul v. Elahee Buksh 

7W.R.453 

85. — Collection by tali - 

sildar of Present for Zamindar for Birth Ceremonies. 
A sum collected by a tahsildar as purvi-bhika or 
present for the zamindar on the annaprashun 
ceremony (first eating of rice after birth) considered 
as an illegal cess, and therefore irrecoverable in a 
suit under Act X of 1859, s. 24. Nobin Chunder 
Roy v. Go ora Gobind Surmah . 14 W. R. 447 

88. - — — — — Kuntagara levy 

of— Public policy. There is nothing illegal or 
contrary to public policy in the levying by riparian 
owners of c kuntagara ’* or a charge imposed upon 
boatmen for driving stanchions or pegs into the 
river bank for the purpose of attaching their boats 
thereto. Dhunput Singh v. Dino Bundhu Saha 

9 C. L. R. 279 

87. Agreement to pay 

prohibited tax. An agreement to pay a tax prohi- 
bited by an Act of the Legislature would defeat the 
object of the Act, and was, consequently, void, and 
could not be enforced — Indian Contract Act, IX of 
1872, s. 23. Gosvami Shbl Pubush Otamji 
Maharaj v. Robb . . I. X,. R. 8 Bom. 398 

(e) Immoral Considerations. 

88, Immoral Consi- 

deration, assignment of mortgage for — Right of one in 
pari delicto to set aside executed contracts — Comple- 
ted gift cannot , but transfer for consideration may be. 


CONTRACT ACT (IX OF 1&1Z)— contd. 

| s. 23 —contd. 

ILLEGAL CONTRACTS — contd. 

(e) Immoral Considerations— contd. 

set aside — Raising new points in second appeal. 
In 1898 the plaintiff, who was then young and 
inexperienced, assigned to the defendant, a dancing 
girl, a mortgage for R- 1,500, the consideration stated 
in the deed being payments in cash and jewels to 
the plaintiff and the discharge by the defendant of 
debts due by the plaintiff. The plaintiff sued in 
1901 to set aside the assignment on the ground that 
no consideration passed as recited therein, but that 
the real consideration was the future continuance 
of immoral relations between himself and the sister 
of the defendant. The defendant contended that 
the consideration stated in the deed actually passed, 
and further that the plaintiff, who admitted that the 
assignment was for an immoral consideration, could 
not sue to set it aside. Both the lower Courts 
found that there was no consideration for the deed 
and set it aside. On second appeal to the High 

| Court, it was contended that the transaction being 
for an immoral consideration and completely execut- 
ed, the plaintiff as a person in pari delicto could not 
sue to set it aside. Held, that, where the transac- 
tion amounted to a voluntary gift, it cannot be set 
aside ; but, where the transaction, though com- 
pleted, was intended to be for consideration, it can 
be impeached, if the consideration is immoral, and 
it makes no difference whether the transaction is 
executed or executory. Ay erst v. Jenkins , L. R. 
16 Eg. 272 , distinguished. Whether what has been 
transferred has been transferred by way of gift or 
not will depend on the intention of the parties and 
the facts of the particular case ; and the form of the 
transaction will be material in determining the ques- 
tion. Phillips v. Probyn , 1 Ch. D. 811 , 816 and 
817. Held , also, that on the facts, the transaction 
was between the plaintiff on the one hand, and the 
defendant as the managing member of a joint family 
of dancing girls consisting of the defendant and her 
sister on the other. Kcmialcshi v. Nagarathnam , 6 
Mad. H.C. 161 , referred to. Held, further, that 
considering the age and inexperience of the plaintiff 
and that he had no independent advice, he was not 
in pari delicto. A point not taken in the lower 
Courts, on which no issue was raised, and on which 
the parties had no opportunity of adducing evi- 
dence, cannot he urged in second appeal. Thasi 
Mttthukannu v. Shunmugaveltj Pillai (1905) 

I. Xi. R. 28 Mad. 413 

89, — — Immoral transac- 

tions — Suit for Ejectment. If a plaintiff cannot 
make out his case, except through an immoral 
transaction, to which he was a party, he must 
fail. Fivaz v. Nicholls , 2 C. B. 601 , followed. 
Bani Mtjncharam v. Regina Stanger (1907) 

I. X.. R. 32. Bom. 58X 

90. — — Lease of House 

to a Prostitute. — Contract — Agreement immoral or 
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ILLEGAL CONTRACTS - concld. 

(e) Immoral Considerations — concld. 

■ opposed to public policy. Held, that knowingly 
letting a house to a prostitute with the object of 
her carrying on therein prostitution is immoral and 
contrary to public policy ; and a landlord who 
knowingly so lets quarters to a prostitute to carry 
on prostitution cannot recover the rent in a Court 
of law. Grog a Lal v. Piyaki (1908) 

I. Xj. R. 31 AIL 58 

s . 24. 

See Bengal Tenancy Act. s. 29. 

X. L, B. 24 Calc. 895 

See Hindu Law — Contract — Husband 
and Wife . 4 0. W. XL 488 

See Sonthal Pergunnas Settlement Re- 
gulation, s. 6 X. Xj. B. 28 Gale. 238 

1 — — Criminal Procedure Code 

(Act V of 1898), s. 513 — Criminal prosecution — Bail 
for Appearance — Nominal sale-deed and rent-note 
passed to indemnify bail — Suit for recovery of rent 
— , Sale-deed void as opposed to public policy — Bent- 
note and sale-deed part and parcel of same transac- 
tion — Bent-note void. While a criminal prosecution 
was pending against the defendant, his pleader en- 
tered into a hail bond for his appearance. To in- 
demnify the pleader against any loss which he might 
suffer under the bail bond, a nominal sale-deed and 
a nominal rent-note were passed by the defendant 
to the plaintiff. The plaintiff haring subsequently 
brought a suit to recover two years’ rent with in- 
terest on the strength of the rent-note, the defend- 
ant met the claim by a denial that the property 
belonged to the plaintiff. Held, dismissing the 
suit, that the consideration for the sale-deed was 
opposed to public policy. The sale-deed was there- 
fore void under s. 24 of the Contract Act (IX of 
1872). Herman v. Jeuchner, L. B. 15 Q. B. D. 561, 
referred to. Held, further, that as the sale-deed 
and rent-note, which latter was merely intended to 
secure interest on the principal sum, were part and 
parcel of one single transaction, the rent-note was 
tainted with the same illegality, which affected the 
sale-deed and was therefore also void. Part of a 
single consideration for one object being unlawful, 
the whole agreement is void under s. 24 of the Con- 
tract Act (IX of 1872). Laxmanlal v. Mulshan- 
kar (1908) . . . I. L. B. 32 Bom. 449 

8 . 25 . 

See Contract Act, s. 23 — Illegal Con- 
tracts — Generally. 

See Limitation Act, 1877, s. 19 (1871, 
s. 20 ) — Acknowledgment of Debts. 

I. Xj, B. X Bom. 590 
X. L. B. 2 Bom. 230 
X. Xj. B. 8 Bom, 683 
I. L. B. 8 Bom. 405 
I. L. R. 11 Bom. 580 
I. Xj. B. 23 Mad, 94 


1 . 

ment. 


See Limitation Act, 1877, s. 20. 

X. Xj. B. 31 All. 495 
See Power of Attorney. 

11 C. Xj. B. 581 

See Stamp Act, 1879JSch. I, cl. 1. 

I. Xi. B. 8 Bom. 194 
See Vendor and Purchaser — Considera- 
tion . X. Xj, B. 22 Bom. 178 

— Consideration — Void agree - 

While certain hundis were running, the 


acceptor gave the holder, the drawer having 
become bankrupt, a mortgage of certain immove- 
able property as security for the payment of the 
hundis in the event of their dishonour when 
they became due. Held, in a suit on the mort- 
gage-deed, the hundis having been dishonoured,, 
that there was no consideration, within the mean- 
ing of that term in Act IX of 1872 for the agree- 
ment of mortgage, and the same was void under s. 
25 of that Act. Manna Lal v. Bank of Bengal 
I. Xj. B. 1 All. 309 

2. — — - - Vakil and Client 

— Promise of additional sum in case of success in 
suit — Consideration. An agreement executed by a 
client to his vakil after the latter had accepted a 
vakalutnama to act for the former in a certain suit, 
whereby the client bound himself to pay to the - 
vakil, in the event of his conducting the suit to a 
successful termination, a certain sum in addition to 
the vakil’s full fees held nudum pactum , and a suit 
founded upon it dismissed as unsustainable. Ram- 
chandea Chinataman v. Kalu Rajuta 

X. Xj. B. 2 Bom. 362 

Nuthoo Lall v . Budree Pershad 3 Agra 280 

Fuller v. Bishoon Kooer . 3 3ST. W. 25 


Inam Chiilii- 


Vakalutnama — Consideration — Act 1 of 1846, s . 7 — 
Nudum pactum. Where the acceptance of a 
vakalutnama by a pleader and the execution of an 
inam chithi (agreement) by his client, intended as 
a remuneration for the professional services of the 
pleader were contemporaneous, and the vakalut- 
nama was not filed by the pleader until after the 
execution of the inam chithi. Held, that the accep- 
tance of the vakalutnama and the execution of the 
inam chithi constituted one transaction, and that the 
agreement was not illegal under Act I of 1846, s. 7. 
Shivaram Hari v. Arjun . X. Xj. B. 5 Bom. 258 


Past Cohabitation. 


-Consideration — Void Agreement — Immoral Consi- 
deration. Past cohabitation would not be an im- 
moral consideration, if consideration it can properly 
be called, for a promise to pay a woman an allow- 
ance. Such a promise, however, is to be regarded 
as an undertaking by the promisor to compensate 
the promisee for past services voluntarily rendered 
to Mm, for which no consideration, as defined in 
the Contract Act, would be necessary. Dhiraj 
Kuar v. Bikramajit Singh . XL. B. 3 All. 787 


CONTBACT ACT (XX OB 1872)— contd. 


s. 23 — concld. 


CONTBACT ACT (IX OF 1872)— contd. 


s. 25 — contd. 
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CONTRACT ACT (IX OF* 1872 )— conti. 
s. 25 — could. 


CONTRACT ACT (IX OP 1872)— conW. 
— — — ■ s. 25 — contd . 


5. — Post-nuptial con- 

tracts — Consideration — Contract partly legal and partly 
illegal . Tlie defendant, a Mahomedan husband, 
executed a kabinnama in favour of his wife, by 
which he agreed, among other things, that he would 
maintain her and make over to her whatever money 
he should earn ; that he would never exercise any 
violence upon her; that he would not take her 
away from home ; that it should not be within his 
power to marry or make any nika without her per- 
mission ; that he would do nothing without her 
permission, and, if he did, she should be at liberty 
to divorce him, and realize from him the amount of 
dinmohur forthwith, and the nika would then be 
null and void. The plaintiff sued her husband upon 
this document, which was registered, to recover 
from Mm all his earnings amounting to R565, after 
deducting R54, wMch she admitted having received 
from him. The lower Appellate Court held, rever- 
sing the decision of the Munsif, that the agreement 
had been made subsequently to the marriage, and 
was, though registered, void for want of considera- 
tion. Held , on appeal, that the agreement, being 
registered, came witMn s. 25 of the Contract Act, 
and was not void on the ground that there was no 
consideration. Although some parts of the agree- 
ment might be illegal as being contrary to public 
policy, and therefore void, yet those wMch were legal 
could be enforced. See Davlat Singh v. Pandu , 
A L. E. 9 Bom . 17. The Court treated the suit 
as one to enforce that part only of the contract 
wMch was legal, and considered the plaintiff en- 
titled to recover a fair sum for her maintenance. 
Poonoo Bibee v. Fyez Buksh 

15 B. X,. R. Ap. 5;23¥. R. 66 


Agreement to post- 


pone Execution Proceedings — Consideration - — Suit on 
agreement when execution is barred. In execution of a 
decree, dated the 28th May 1843, under which cer- 
tain persons were join tty liable, the 10 th February 
1881 was fixed for the sale of the debtors’ property, 
which was then under attachment, but on that day 
all the debtors except one, K , arranged with the 
decree-holders that the money should be paid by 
them in Bysaek following, i.e., by the 12th May 1881; 
that in the meantime the execution proceedings 
should be struck off, the attachment still subsisting ; 
and that, if default should be made, execution 
should proceed, and no objection, on the ground 
that the decree was more than twelve years old, 
should be made by the debtors. The terms of the 
arrangement were embodied in a petition and 
sanctioned by the Court, which thereupon struck 
off the ease. The debtors having made default 
on the 13th September 1881, the decree-holders 
applied for execution, but K, who had not agreed 
to the arrangement, objected that the application 
was barred under s. 230 of the Civil Procedure Code, 
and the objection -was held to be valid. The decree- 
holders then sued to recover the money for which 
execution had been taken out, basing their suit upon 


the arrangement made by the defendants on the 
10th February 1881. Held, that the plaintiffs were 
entitled to succeed on proof that there was a con- 
tract between the parties on good consideration, 
and that the petition of 10th February 1881, though 
not a contract giving the plaintiffs a right of suit, 
might be regarded as evidence corroborating other 
evidence of such a contract. Syam Singh v. 
Baidyanath Rai . . 18 C. X,. R. 176 

A — — — Voluntary Aliena- 

tion or Conveyance— Gift— -Consideration. A decree- 
holder instituted a suit against his judgment- 
debtor and the latter’s son for a declaration that a 
gift by the judgment-debtor to Ms son of certain 
property was fraudulent, and that such property 
was liable to be taken, in execution, of the decree- 
Held, that, such gift having been made by the 
donor out of natural love and affection for the 
donee and in order to secure a provision for him 
and his descendants, and therefore for good consi- 
deration, and having operated, and the donor having 
reserved to himself sufficient property to satisfy 
the decree, the mere fact that the donor reserved 
to himself no property within the jurisdiction of the 
Court which made the decree was not a ground for 
holding that such gift was fraudulent and not 
made in good faith, and for setting it aside and 
allowing the decree-holder to proceed against the 
property transferred by it. The law relating to 
voluntary alienations explained. Nasir Husain 
v. Mata Prasad . I. L. R. 2 AIL 891 


8. Agreement without 

Consideration. The plaintiff sued to establish an 
agreement in writing by which the defendants 
promised to pay him a commission on articles 
sold through their agency in a bazar in which they 
occupied shops, in consideration of the plaintiff 
having expended money in the construction of such 
bazar. Such money had not been expended by the 
plaintiff at the request of the defendants, nor had it 
been expended by him for them voluntarily ; but it 
had been expended by him voluntarily for third 
parties. Held, that such expenditure was not any 
consideration for the agreement within the meaning 
of s. 2 ( d ) of Act IX of 1872, and the agreement 
did not fall within cl. (2), s. 25 of that Act, and was 
void for want of consideration. Durga Prasad %\ 
Baldeo . . . . I. Xi. R. 3 AIL 221 


9. * Balancing Accounts 

— Account stated — Promise to pay . The Gujerati 
words * 4 bald deva,” which are of common use in 
balancing accounts, import no more than the English 
w r ords “ balance due,” from which an unwritten 
contract may be inferred, but which do not of 
themselves amount to a promise to pay within the 
sense of Act IX of 1872, s. 25, cl. 3. Ranchodas 
Natkubhai v. Jeychand Khusalchand 

I. Xi. R. 8 Bom. 405' 


Accounts 


Promise to 


— Adjustment of 


pay — A cJcnowledgment ■ 
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CONTRACT ACT (IX OP 1872 )~conti. 


s. 25 — contd. 


Account stated — “Ruzu ” — Limitation Act (XV of 
1877), s. 19. The “ ruzu ” or adjustment of an 
•account can operate either as a revival of an ori- 
ginal promise or as evidence of a new contract. 
If it is to be used as evidence of a new contract 
iumishing a basis for a new cause of action, it 
must contain a promise in writing dulv signed as 
required by the Contract Act IX of 1872, st 25, cl. 
3, a bare statement of an account not beino* such a 
promise. Ramji v, Dharma 

I. Xi, R. 6 Bom. 883 

11. — — Barred Debt — Judgment Debt — 

Consideration — Debt barred by limitation. A judo*, 
ment-debt is a debt within the contemplation of s. 

cl. 3 of the Contract Act IX of 1872 
oHRIPATRAV V. GoVIND NaRAYAN 

I. Is. R. 14 Bom. 390 


„ . . Judgment Debt — 

Promise to pay a debt barred by limitation . The 
holder of a decree for money, dated the 22nd 
June 1868, applied for execution on the 23rd 
February 1869. In September 1869, before the 
decree had been executed, the judgment- 
debtor, admitting that a certain amount was due 
under the decree, agreed to pay such amount by 
instalments ; and that, if default were made, the 
decree should be executed for the whole amount 
thereof. Default having been made early in 1873 
the aecree-holder applied at once for execution of 
the decree. On the 5th May 1873, a petition, 
signed by the judgment-debtor, was preferred 
on his behalf to the Court executing the 
decree, such petition being in effect as follows: 

Execution case for R6, 839-15-3. In this ease the 
decree-holder has filed an application for execution 
ot his decree m consequence of a default in payment 
of instalments: the fact is that the petitioner has 
tailed to pay the instalments simply owing to illness 
otherwise he has no objection to the decree-holder’s 
demand : in future he will not fail to pay instal- 
ments : he has written a letter to plaintiff asking 
him to pardon his breach of promise, and to agree 
to realize the decree-money by the instalments 
formerly fixed, and to stay execution of the decree 
tor the present. The decree-holder has granted this 
request : the petitioner therefore presents this 
petition and prays that monthly instalments 
ot K15U may be fixed, and execution of the decree 
~ e . postponed for the present : in case of default 
being made in payment of two instalments in suc- 
cession, the decree-holder will be at liberty to realize 
the balance of the decree-money with interest at 
twelve per cent, per annum.” At the time such 
petition was preferred, execution of the decree was 
barred by limitation. Held, that a “ debt ” within 
the meaning of s 25 (3) of Act IX of 1872 includes 
a . judgment-debt,” and such petition was a pro- 
mise to pay a debt barred by limitation within the 
meaning of that law, and a suit founded on such 
petition to recover the balance of the money due 
under the decree was maintainable. Billings v 
Uncovenanted Sekvice Bank I. B. R. 3 AH. 781 


CONTRACT ACT (XX OP 1872 )-con?d. 
s. 25 — contd. 


barred Debt— Document containing requisites oj sHs. 
A document sufficiently complies with s. 25 of the 
Contract Act when it is signed by the person to be 
charged, and refers to the debt in such a wav as to 
identify it, and contains a promise to pay wholly or 
n part the debt referred to therein, or expresses an 
intention to pay which can be construed to be a 
promise.- To create a “promise” within the. 
meaning of the section, it is not necessary that there 
shoffid be an accepted proposal reduced to writing a 
written proposal, accepted before action, beeomm* 
by the definition clause a promise when accepted! 
I he words of the section show that it is the debt! and 

TjAfT.i ° f mone ? in c °nsideration of the barred 
debt that the promisor should refer to. In defence 
to a suit for rent, a tenant pleaded that a portion of 
the claim was barred by limitation. Plaintiff relied 

f- Wh !A had . been signed by defendant, 
afte ^ .^ disputed portion had become barred, and 
. " nieh the defendant, after referring to the periods 
in. respect of which the arrears of rent were due, 
Jffhsendby theendofVysakha month.” 
tieia, that the document contained the ingredients 
hy s - 25, cl. (3), of the Contract Act, 
nd that the claim was not barred by limitation. 
appa Kao v. Suryaprakasa Rao 

X. L. R. 23 Mad. 94 

°1 jf ) arre.d de&i Kistb und i , suit onr—Limitat^n^Aa, 
AIV of 18o 9, s. 4. A obtained a decree in 1858 
agamst R, but did not apply for execution till 1864, 
when R, although objecting that the decree was 
baired, presented to the Court, under arrangement 
wi h A, a petition acknowledging a certain sum to 
and executed a kistbundi agreeing to pay the 
debt by monthly instalments. B paicf several in- 
s a-ments, but did not do so on one occasion, until 
execution was taken out against her. On her death, 
shortly afterwards, execution was taken out against 
her representatives. The representatives objected 
that the decree was barred, and that the kistbundi 
could not be substituted for the decree. The 
objection was, on appeal to the High Court, allowed. 

A then brought a suit on the kistbundi. Held, 
that, at the time the kistbundi was entered 
into, the decree was, under the limitation law then 
m force, capable of being executed, and that there 
was, therefore, valid consideration for the kist- 
buncli * Held, also, that even had there been 
no valid consideration for the kistbundi, yet the 
principle laid down in s. 25, cl. 3, of Act IX of 1872, 
ana which prevailed before the passing of that Act, 
would have saved the kistbundi from becoming void 
ior want of consideration. Heera Lall Mook- 
hopadhya v. Dhunptjt Singh 

, I. R. R. 4 Calc. 500 
3 C. D. R. 554 

. — Power of Collec " 

tor as Agent to Court of Wards— Promise to pay a 
time-barred debt — Madras Regulation V of 1894 , 


l 
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CONTRACT ACT (IX OF 187 2)-contd. 
s. 25 — contd. 

s. 1/ . A Collector has no authority to bind a ward 
of the Court of Wards by a promise under the 
Contract Act, s. 25, cl. 3, to pay a debt which is 
barred by limitation. Sttryanarayana v. Naeen- 
DRA Thatraz . . I, L. R. 19 Mad. 255 


16. 


Limitation Act 


{'X v of 2877), s. 1 9- — Acknowledgment — -Promise to 
pay a time -barred debt. Where it is sought to recover 
•a time-barred debt on the strength of a subsequent 
promise to pay made in writing by , the debtor, the 
■document relied on must contain an express promise 
to pay. A promise to pay cannot be inferred from 
•a mere acknowledgment of the debt. Maniram 
Seth v. Seth Rupchand , L L . R. S3 Calc. 1047 , 
distinguished. Gobind Das v. Saiot Das ( 1908) 
I. IvR. 30 All. 208 


17. 


-- ~~ 7 — — — ' Renunciation by 

•a Co-parcener of his Tights by registered document — ~ 
Suit* for partition. The plaintiff, a member of an 
undivided Hindu family, having by a registered 
document renounced all right to the family property 
an favour of the remaining co-parceners, who were to 
manage the estate in future, pay all debts, and 
maintain the plaintiff in the family, sued to recover 
his share of the family property. Held , that the 
plaintiff was still a co-parcener, and -was not 
•estopped by the document from bringing the suit 
Appa Pillai v. Ranga Pillai 

I. L. R. 0 Mad. 71 


18. 


„ — — Rond — Coercion — 

Consideration. A person, while under arrest in 
execution of a decree, which had been made 
against him by a Court having no jurisdiction to 
make it, gave the holder of such decree a bond 
for the amount of such decree plus a small sum 
pa.id for him for the stamping and preparation of 
such bond, in order that he might be released 
from such arrest. Held , that such bond was 

given under duress, and that it was executed 
without consideration, the small sum paid by 
the holder of such decree for preparing and stamping 
the bond not being in any legitimate sense of the 
phrase consideration ” for such bond, and there- 
fore such bond was void. Banda Adi v. Banspat 
• * • I. L. R. 4 All. 352 


19. : — and s. 19 —Voidable Contract- 

Misrepresentation — Suit to recover money advanced 
under contract, J having represented to C that 
there were good roads, metalled to within six 
or seven miles of the place where he wanted C to 
forward a certain engine and boiler, and a faff kucha 
road the remainder,, C, relying on his statement, 
agreed to forward the same to the place of clestina- 
tion for a certain sum, part of which C received on 
different occasions, and duly forwarded to the place 
the engine, but, on passage across an iron suspen- 
sion bridge on the road being refused to the boiler by 
the officer in charge of the bridge on account of its 
weight, G threw up the contract. J, having con- 
veyed the boiler across the nala spanned by the 


CONTRACT ACT (IX OF 1872)— sob**. 

s * 25 — contd, 

bridge and finally to the place of destination, sued 
to recover from C the money expended by him in so 
doing, .alleging breach of contract. It was held that 
the suit was rightly dismissed on the ground that the 
agreement was voidable by Q under the provisions 
of s. 19 of Act IX of 1872. It was also held that 
the plaintiff could not recover in the suit any por- 
tion ot the moneys advanced to the defendant. 
Johnson v. Crowe . 6 N. W. 350 

20 

; • Agreement to 

compensate for services rendered— Consideration. 
Oases where a person without the knowledge of the 
promisor or otherwise than at his request does the 
latter some service, a.nd the promisor undertakes to 
compensate him for it, are covered by s 25 of the 
Contract Act (IX of 1872} ; in them the promise 
does not need a consideration to support it. Sindha. 
Shri Ganpatsingji Himatsingji v. Abraham 

I. Ii. R. 20 Bom. 755 

21 . 


. . , Agreement to put 

estate under management of Court of Wards— Con- 
sideration for agreement, H D and S B, two brothers 
constituted a joint Hindu family owning consider- 
able landed property. H D having incurred heavy 
personal debts, the two brothers in 1879 united in 
to have their property taken over bjr the 
Court of Wards. This was done ; and, on the ] 7th 
of June 1889, while such property was still under 
the management of the Court of Wards, the two 
brothers entered into an agreement whereby H D 
remained as manager of the property with an allow- 
ance of R 12,000 per annum for his support, but 
ceded to his brother absolutely and unconditionally 
all his proprietary interest in the family property, 
and all power to make the family property liable in 
any way for the payment of his debts. On the 6th 
of October 1889, the Court of Wards released the 

property freed from the liabilities imposed upon it 

p.y on © B L> obtained in the Court of 

the Subordinate Judge at Agra a money decree 
against HD. HD died in the following year, and, 
subsequently to his death, B D sought" to execute 
his decree against SI) as representative of H D by 
attachment of property in the hands of SB. SB 
objected to the attachment, and his objection was 
ahowed. B D appealed, and on this appeal it was 
held that, having regard to the agreement of the 
17th June 1889, above referred to, the property in 
question could not be attached as the property of 
H B. The said agreement was not bad for want of 
consideration ; the consideration being that at the 
request of his brother, which must be presumed from 
the circumstances of the case, S B had agreed to 
place his interest in the property under the manage- 
ment of the Court of Wards, and had also foregone, 
during the ten years that estate was under the 
management of the Court of Wards, the greater part 
of his interest in the profits of the estate, and had 
refrained on cessation of the Court of Wards 5 man- 
agement from suing his brother for an account ; and 
e ven if this were not so, the agreement -would b e 
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CONTRACT ACT (IX OP 1872)— contd. 

s. 25 — concM. 

good either under s. 25, cl. (2), or under s. 70 of 
Act IX of 1872. Bithal Das v. Shankar Dat 
Dtibe «... I. D. R. 17 All. 204 

s . 27 . 

*■* m Contract in restraint of 

trade — Consideration — Exclusive right to convey 
passengers. In the case of covenants in restraint of 
trade, the deed of covenant must show a good con- 
sideration. The Courts will not enter into the ques- 
tion of the adequacy of the consideration. A cove- 
nant giving a person the exclusive right to convey 
passengers to and fro on the road from Ootacamund 
and Metapollium is not a contract in general re- 
straint of trade, and therefore is one which the law 
will enforce. Auchetrlony v. Bill . 4 Mad. 77 

% — — — - Contract in res- 

traint of trade. In a suit for (so-called) damages, on 
the ground that defendants, after executing an 
agreement by which they stipulated to sell fish every 
day in plaintiff’s bazar, and to pay a fee per diem, 
and bound themselves to pay “ damages ” to a 
specified extent, in the event of their leaving his 
bazar and resorting to any other bazar, had left his 
for another bazar, where they were vending fish. 
Held , that the suit could be maintained, being an 
action upon a contract, in which there was nothing 
illegal. Madhfb Chtjnder Roy v. Lukhee Jel- 
lanee 9 W. B. 212 

3* — -■ — — - . Contract in res - . 

traini of trade — Small Cause Court , Law of — Agree- 
ment between Hindus — Acts IX of 1850 and XXVI of 
1864 — 21 Geo. HI, c. 70, ss. 17 and 18— Letters 
Patent, 1862, cl. 18 — Letters Patent, 1865 , cl. ,19. 
The effect of Act XXVI of 1864 was that suits in the 
Small Cause Court were to be decided according to 
the law or equity administered in the High Court ; 
by the Charter of 1862 that law or equity was to be 
“ the law or equity which would have been applied 
by the Supreme Court,” and by the Charter of 1865, 
that “ which would have been applied by the High 
Court ” under' the Charter of 1862. The Stat. 21, ; 
Geo. Ill, c. 70, which applied to the Supreme Court, ! 
and gave to Hindus the right to have matters of 
contract decided by their own laws, became, if its j 
provisions apply to the High Court, part of the law 
of that Court not by virtue of the Statute itself, but 
by virtue of the Charter which was subject to 
alteration by the Governor General in Council ; 
and having ceased tc have any operation as an Act, 
it was unnecessary to repeal it expressly by the Con- 
tract Act (IX of 1872). That Act is applicable to 
Hindus residing in Calcutta ; therefore, where the j 
plaintiff, a Hindu, agreed with the defendants, also ■ 
Hindus, that he would cease to carry on his business 
in a certain locality in Calcutta, in consideration of 
receiving from them a specified sum, it was held, in 
a suit to enforce the contract, that such an agree- 
ment was void under s. 27 of the Contract Act. 
The words S£ not inconsistent with the provisions of 
this Act,” in s. I of the Contract Act, apply to “ any 


CONTRACT ACT (IX 03? 1872)— contd. 

— — — s. 27 — contd . 

usage or custom of trade ” or “any incident of any 
contract.” Madhttb Chunder Poramanick v 
Rajcoomar Doss 

14 B. B. R. 76 : 22 W. R. 370 

Contract in restrain i 

of trade Damages Covenant — Preach of covenant . 
D and E, being in England, entered into a wit- 
ten agreement with A, B, and C, the partners of a 
firm carrying on trade in Madras, to go to Madras, 

and there enter into the service of the firm the 

j service to last for five years, or to be determined at 
| any time by certain notice being given, — and cove- 
nanted that on the expiry of the'five years, or sooner 
determination of the service, they would not carry 
on within 800 miles from Madras any business carried 
on by the firm ; and also covenanted that on such 
expiry, or sooner determination, they would, when- 
ever requested by the firm so to do, return to Eng- 
land. In pursuance of the agreement, D and E 
went to Madras, and entered into the service of the 
firm. After it had continued for about 2-| years, the 
service was determined by notice from the firm. 
D and E then, in violation of their said covenants, 
refused to return to England, though requested to 
do so by the firm, and proceeded to set up and cany 
on, on their own account, business of the same kind 
as that carried on by the firm. Held, in a suit by the 
firm against D and E for damages for breaches of 
the said covenants, and for a perpetual injunction 
restraining D and E from canying on in Madras, or 
within 800 miles from Madras, any business carried 
on by the firm, that, treating the covenant in re- 
straint of trade as one entered into in England, it 
could not, even if valid by the law of England, be 
enforced in India, inasmuch as its object was to con- 
travene the law of India (s. 27 of Act IX of 1872). 
Held, further, that that covenant would have been 
void by the law of England because the limit of the 
restriction was unreasonable, and, as no narrower 
limit had been mentioned in the agreement, this was 
not a case where the covenant could have been en- 
forced within a narrower and reasonable limit. 
Held, also, that the covenant to return to England, 
except so far as it operated improperly in restraint 
of trade, was a covenant the breach of which did not 
in any way cause damage to the firm, and therefore 
such breach did not entitle them to any damages. 
Oakes v . Jackson . . I. L. R. 1 Mad. 134 

5. — Contract in res- 

traint of trade — Public policy. In a suit upon an 
agreement binding defendants to remain subject to 
the orders of plaintiff, the head of their caste, not 
to carry on their trade with the assistance of any 
other persons than their own caste, and imposing 
penalties for non-performance : Hdd, that it would : 
be contrary to public policy to give effect to such 
an agreement. Vaithelinga v. Saminada 

1. 1*. R. 2 Mad. 44 

6. Contract in res- 

traint of trade. Held, that a stipulation in a con- 
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tract prohibiting any sales of goods to others during 
a particular period, of a similar description to those 
bought under the contract, is not a stiuplation in res- 
traint of trade under s. 27 of Act IX of 1872. 
Carlisle Nephews & Co. v . Ricknath Bucktear 
Mull . - . . . I. L. R. 8 Calc. 809 

7. - — : ’ Contract in res- 

traint of trade . A contract under which a person is 
partially restrained from competing, after the 
term of his engagement is over, with his former 
employer, is bad under s. 27 of the Contract Act. 
Queer e : As to the effect of an agreement of service 
by which a person binds himself, during the term of 
his agreement, not directly or indirectly, to compete 
with his employer. Brahmaputra Tea Company 
v . Scarth . . . I. L. R. 11 Calc. 545 

8. — — — ' Contract in res- 

traint of trade — Contract void for uncertainty. Plaint- 
iff, who was a broker, agreed to give up an 
admitted claim to brokerage on 2,000 corahs 
previously disposed of, in' consideration of defend- 
ant, who was a commission agent for different 
kinds of goods, employing him to sell a like 
quantity of other corahs and all his other goods 
for the future, employing plaintiff alone as his 
broker for the sale of his goods. It w T as also 
agreed that, if defendant did not sell the second 
batch of corahs through plaintiff, the brokerage on 
the whole would be payable by defendant. Held , 
that the agreement was not void either as being in 
restraint of trade or for uncertainty. Buskin v. 
Ramkissen Seal . . 23 W. R. 146 

9. — — Contract in res- 

traint of trade — Construction of contract A con- 
tract under which goods were purchased at a 
certain rate for the Cuttack market, containing a 
stipulation that, if the goods went to Madras, a 
higher rate should be paid for them, is not one in 
restraint of trade ; and where the purchaser sold the 
goods to a person in Calcutta, who in turn resold 
to another, who took them to Madras .* Held , that 
the original purchasers were, under the terms of 
the contract, liable to pay at the enhanced rate. 
Prem Sook v. Dhurum Chand 

I. L. R. 17 Calc. 320 

10. - Partial restraint 

of trade. S. 27 of the Contract Act does away with 
the distinction observed in the English cases 
between partial and total restraint of trade, 
and makes all contracts falling within its terms 
void unless they fall within its exceptions. 
The section was intended to prevent a partial as 
well as a total restraint of trade. A and B, two 
ghat-serangs, entered into a contract with X 
and five others who carried on the business of 
dubashes at Chittagong for the purpose of carry- 
ing on their respective business in unanimity and 
not injuring one another's trade. The contract, 
which was to last for three years, provided, inter alia , 
that A and B were to act as ghat-serangs only and do 
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no service to ships in any other capacity ; that X 
and the other dubashes were to give A five vessels 
secured by them every year for him to act as ghat- 
serang ; and that A was only to act as ghat-serang 
•to the said five ships, and, with the exception of 
ships for which he had previously acted as ghat- 
serang, he should not act as ghat-serang or do any 
other services for ships belonging to any one else. 
The contract also contained provisions as to the 
apportionment of the five ships so to be given to A 
amongst the various dubashes, and amongst such, 
an agreement by X to give A the third ship he should 
secure. It also contained a provision for the pay- 
ment of R 1,000 as damages by any one breaking the 
contract to the person who should suffer by the 
breach. In a suit by A against X alleging a breach 
of the contract by the latter in not giving him the 
third ship as agreed, and claiming R 1,000 by way 
of damages, X pleaded that the contract was void 
under s. 27 of the Contract Act as being in restraint 
of trade. Held , that the contention was sound, 
and that the suit must be dismissed. The consider- 
ation for the promise by X to give the ship to A 
was the agreement by A not to carry on any other 
business than that of a ghat-serang, and that only 
in respect of his old ships and the five agreed to be 
so furnished to him by the dubashes. The effect 
of this agreement was absolutely to restrain A from 
carrying on the business of a dubasli and to create a 
partial restraint on his power to carry on the busi- 
ness of a ghat-serang, and whether or not (even had 
the latter stipulation not been illegal) the contract 
would have been void under the provisions of s. 24 
of the Act by reason of part of the consideration 
being the undertaking by A absolutely to refrain from 
carrying on the business of a dubash, it *was void 
for both reasons under the provisions of s. 27, and A 
was not entitled to recover any damages under it. 
Nur Ali Dubash v. Abdul Ali 

I. L, R. 19 Calc. 705. 

11. ■- — - — — - — — ~ — Contract in res- 

traint of trade- — Divisibility of contract. One having 
a license for the manufacture of salt entered into 
contract with a firm of merchants, whereby it was 
provided that he should not manufacture salt in ex- 
cess of the quantity which the firm at the comenee- 
ment of each manufacturing season should require 
him to manufacture ; and that all salt manufactured 
by him should be sold to the firm for a fixed price. 
The agreement was to be in force for a period of five 
years. In a suit by the merchants for an injunction 
restraining the licensee from selling his salt to others: 
Held, that, whether or not the first of these 
clauses was invalid under s. 27 of the Contract Act. 
it was separable from the second clause, which was 
not bad as being in restraint of trade. Mackenzie 
v. Striramiah . . I. Xi. R. 13 Mad. 472 

Sadagopa Ramaiyiah v. Mackenzie 

I. Ii. R. 15 Mad. 79< 

12. Contract in res- 

traint of trade. The defendant obtained a license to 
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sell salt in the salt factory at Krisknapatam, and he 
executed an agreement by which he was to manu- 
facture salt in the said factory as long as the excise 
system should be in force, and deliver the same to 
the plaintiffs for sale, and the plaintiffs were to give 
him a fixed price for it. Held , that the agreement, 
so far as it restrained the sale of salt to others 
than the plaintiffs, was bad. Ragavayya v. Sttb- 
bayya . . . ^S,. X. 1L. R. 13 Mad. 475 I 

13, _ — — — - — Agreement to j 

share profits of trade-— Restraint of trade. Four per- i 
sons, each of whom owned a ginning factory, entered ! 
into an agreement, which ( inter alia) provided that i 
they should charge a uniform rate of R4-8-0 per ! 
palla for ginning cotton ; that of this sum, R2-8-0 
should he treated as the actual cost of ginning, and 
that the remaining R2 should be carried to a com- 
mon fund to he divided each year between the parties 
to the agreement in proportion to the number of 
ginning machines which each of them possessed. 
The agreement was to be in force for four years. 
The other parties had carried out the agreement, but 
the defendant, although he had carried the B2 to a 
separate account, refused to pay the plaintiff his 
share of the amount. He also refused to pay the 
other two parties their shares. The accounts had 
been duly made up, showing the sums which the 
defendant under the agreement had to pay both to 
the plaintiff and the two other parties to the agree- 
ment. The plaintiff sued the defendant for his 
share. The defendant contended that the agree- 
ment was in restraint of trade, and was, therefore, 
not enforceable. Held , that the plaintiff was en- 
titled to recover his share from the defendant, i 
The only agreement sought to be enforced in this ' 
suit was the agreement to divide the profits. That 1 
was a lawful agreement founded upon consideration j 
{viz., the mutual agreement to share each other’s j 
profits) and it might be enforced. Per Fake, ay, j 
C.J . — 44 I am inclined to agree with the lower | 
Appellate Court that the* stipulation, that the parties ; 
to the agreement are bound to charge at the rate of j 
R 4-8-0 per palla for ginning cotton, is a stipulation j 
in restraint of trade.” Per Candy, J . — 44 I am not ; 
satisfied that the agreement in question was, as a j 
fact, in restraint of trade, and, further, to accurately 
quote the words of s. 27 of the Contract Act, I am 
not satisfied that it was an agreement by which 
any one was restrained from exercising a lawful 
trade.” Haeibhai Maneklal v. Sharafali 
Isabji . . . X. L. R. 22 Bom. 801 

. 14, — Contract for per- 

sonal service — Contract not to practise as physician— 
Restraint of Had agreed on certain terms to 
become assistant for three years to B, who was a 
physician and surgeon practising at Zanzibar. The 
letter which stated the terms which B offered and 
which (as the Court found) A accepted contained 
"the words 44 the ordinary clause against practising 
must be drawn up.” At the end of a year a dis- 
agreement took place, and A ceased to act as IPs 
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assistant and began to practise in Zanzibar on his 
own account. B sued for. an injunction, to restrain 
him. Held , that this was not a contract in restraint 
of trade, and that B was entitled to an injunction 
restraining A from practising in Zanzibar on his own 
account during the period of three years. Charles- 
worth v. MacDonald . I. Xi. R. 23 Bom, 103 

See Calltanji Harjivan v. Naesi Tricum. 
Per Candy, J. . I. L. R. 18 Bom. 702, 708 

15, - — — Agreement in re- 

straint of Trade — Public policy — Unreasonable re- 
straint — Mutuality in contract necessary — Con- 
sideration — Attempt to monopolise trade , 'illegality 
of. R took an agreement from 29 out of 30 manu- 
facturers of combs in the city of Patna, whereby 
the latter agreed to supply R with combs and not 
to sell the same to any one else. R himself did not 
execute the agreement and, further, it was stipu- 
lated that R was not bound to accept the goods 
manufactured if he found there was no market 
for them in Patna, Calcutta or elsewhere. Held, 
that the agreement was void as being in restraint 
of trade, the restraint being unreasonable within 
the rule of law laid down in recent English cases, 
and certainly void under the wider language of s. 
27 of the Contract Act. That, further, the agree- 
ment was wanting in mutuality and without con- 
sideration. That it was also void as being an 
attempt to suppress competition by means of 
contracts with independent manufacturers for their 
entire products, so as to monopolise the market. 
Under s. 27 of the Contract Act whether the 
restraint is general or partial, unqualified or quali- 
fied, if it is in the nature of a restraint of trade, 
it is void. Madhcib Ch under v. Raj Coomer, 
14 B. L. R. 76 : s. c. 22 \W. R. . 370 , followed. 
Carlisle Nephews & Co. v. Michuiuik , L L. B, 8' 
Calc. 809 , referred to. Shaikh Kale v. Ram 
Saran Bhagat (1909) . . 13 C. W. N. 388 

— s. 28, 

See Arbitration. 

I. L. R. 33 Gale. 1169 

1, exeep. 1 — Agreement to refer 

to Arbitration, revocation of — Common Law Pro- 
cedure Act of 1854 [17 & 18 Vic., c. 125) — 9 
ch 10 Will . Ill , c. 15—3 & 4 Will. IV, c. 42- 
Specific performance of agreement to refer — Suit 
for damages for breach of agreement to refer. A 
contract entered into by the plaintiffs with the 
defendants contained a clause providing, in case of 
any dispute, for a reference to two arbitrators in 
England, one to be appointed by each of the con- 
tracting parties, whose decision in the matter was to 
be final. The contract contained no provision for 
making the submission to arbitration a rule of Court, 
so that 9 & 10 Will. Ill, c. 15, and 3 & 4 Will. IV, 
c. 42, s. 39, did not apply. Matter of dispute arising, 
the defendants refused to appoint an arbitrator, 
j and an award was made by arbitrators appointed by 
the plaintiffs. Previous to the making of the 
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award, the plaintiffs, under the provisions of the 
Common Law Procedure Act, 1854, had the sub- 
mission to arbitration made a rule of the Court 
of. Common Pleas. In a suit in which the plaintiffs 5 
claim was for damages awarded by the arbitrators 
and incurred by the plaintiffs in respect of the 
breach: of the contract : Held, that the award was 
invalid. The making the submission a rule of Court 
has not the effect of depriving a party of his right 
to revoke, at any time before the award, the author- 
ity of arbitrators whom he has appointed : still less 
could it have any effect to prevent him from declin- 
ing to appoint an arbitrator. Held , also, that the 
contract was not within the scope of s. 28, Act 
IX of 1872. To make an agreement conform to 
exeep. (I) of that section, the jurisdiction of the 
Courts must be excluded in all respects except the 
matter which is the result of the arbitrators 5 award. 
Agreements which exclude the jurisdiction of the 
Courtis until an award is made, as in Scott v. Avery , 
2 Jur. N. S. 815 : 5 H. L. C. 811 , are within that 
exception, and are not illegal. Queer e : Whether 
it was intended by that exception to authorize the 
Court to entertain a suit for specific performance of 
an agreement to refer to arbitration. S. 28, 
Act IX of 1872, does not forbid an action for 
damages for the breach of such an agreement-. 
KOEGLER V, CoRINGA OlL COMPANY 

I. L. R. I Calc. 42 

Held, , on appeal, that the contract was not one of 
the nature referred to in s. 28, Act IX of 1872. 
That section only refers to contracts which wholly 
or partially prohibit the parties absolutely from 
having recourse to a Court of Law. The first excep- 
tion in that section applies only to a class of con- 
tracts where the parties have agreed that no action 
shall be brought, until some question of amount has 
first been decided by the arbitrators. Semble : A 
suit will not lie to enforce an agreement to refer to 
arbitration, even in the ease referred to in the first 
exception to s. 28 of Act IX of 1872. Coringa 
Oil Company v. Koegler . 1. Xi. R. 1 Calc. 486 

^ 2. Agreement not to appeal — 

Void agreement. Where, in consideration of A giving 
B time to satisfy a decree against him held by A, B 
agreed not to appeal against the decree and did ap- 
peal : Held , that the agreement was not prohibited 
by s. 28 of Act IX of 1872, and that the Appellate 
Court was bound by the rules of justice, equity, and 
good conscience to give effect to it and to refuse to 
allow B to proceed with the appeal which he had 
instituted in contravention of it. Anant Das v. 
Ashbubner & Co. " . I. L. R. 1 AIL 267 

See Jati Ram Taluehdar v. Dass Ram Kolita 

S C. L. R, 574 

3, Agreement not to 

appeal — Release of judgment-debtor. Where a plaint- 
iff had obtained a decree and under it in execu- 
tion arrested his judgment-debtor, the latter filed a 
petition in Court agreeing not to prefer any appeal 
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against the judgment obtained by the plaintiff in 
consideration of his release and being allowed to pay 
by instalments : Held, that s. 28 of the Contract 
Act had no relation to such an undertaking. 
irROTAP ChIJNDER DaSS V. ARATHOON 

I. L. R. 8 Gale. 455 : 10 C. L. R. 443 . 


... exeep. I — Agreement not to 
appeal— Arbitration — Misconduct of arbitrators— 
Civil Procedure Code , as. 521, 523, 524 . In an 
agreement to submit to arbitration, which was filed 
m Court under the provisions of s. 523 of the 
Code of Civil Procedure, it was stipulated that the- 
decision of the arbitrator should be accepted as final 
and that no appeal therefrom should be made bv 
either party : Held, that this stipulation did not 
prevent the Court from setting aside the award on 
the ground, of misconduct on the part of the ar- 
bitrator. RaNGA V. SlTHAYA 

I. L. R. 6 Mad. 368 

5. 


^ . — 77 Agreement to refer 

to Manager questions arising under agreement 

Tramways Company— Agreement with Conductor- 
Manager , power of— Jurisdiction of Courts of Justice. 
The plaintiff became conductor of the Calcutta 
Tramways Company in accordance with an agree- 
ment which, amongst other things, provided that 
the Company will retain a sum of money depo- 
sited by the conductor together with all his wages 
for the current month as security for the discharge of 
his duties, and in case of any breach by him of the 
rules, the manager of the company shall be the sole- 
judge as to the right of the Company to retain 
the whole or any part of the deposit and wages, and 
his certificate in writing in respect of the amount to- 
be retained and the cause of such retention shall be 
binding and conclusive evidence between the part- 
ies in all Courts of Justice . 55 On a reference from 
the Calcutta Court of Small Causes as to the effect 
of this agreement : Held, that it was a contract to 
refer to arbitration rendered valid by s. 28, example 
1 , of the Contract Act, and that the certificate of the- 
manager was conclusive. Aghore Nauth Ranee- 
jee v . Calcutta Tramways Company 

I. L. R. II Calc. 232 


-s. 29, 


See Mortgage- 
gages 


-Construction oe Mort- 
. I. Xi. R. 12 All. 175- 


Agreement 


void 


for 
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uncertainty — General charge on property. A pro- 
mise to pay out of the debtor’s property indefi- 
nitely, and an indefinite order for the satisfaction 
of a decree out of the assets of a deceased person in 
whose hands soever they may be found, create no 
charge on specific property such as will bind it in 
the hands of a- purchaser unless he purchases it in 
fraud. Bheri Dorayya v. Maddipatu Bamayya 
I. L. R. 3 Mad. 35- 


See also Deoji v. Pitambar 


I. Xj. R. 1 All. 275 


I 
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which the chance or risk is taken ; in other words, to 
make an agreement a wager there must be a com- 
mon intention to bet. Sassoon v. Tokersey (1904) 

I. Xj. XL. 28 Bom, 616 

2. - — Wagering contracts 

■ — Agreement to pay differences — Surrounding circum- 
stances— Form oj contract not of moment— Bombay 
Act III of 1865. The law which is contained 
in s. 30 of the Contract Act (IX of 1872) and in 
Bombay Act III of 1865, is that the Court must 
not only consider the terms in which the parties 
have chosen to embody their agreement, but must 
look to the whole nature of the transaction or insti- 
tution, whatever it may be, and must prove among 
all the surrounding circumstances, including the 
conduct of the parties, with a view to ascertain what 
in truth was the real intention or understanding 
between the parties to the bargain. The actual form 
of the contract is of little moment, for gamblers 
cannot be allowed to force the jurisdiction of the 
Courts by the expedient of inserting provisions, 
which might in certain events become operative, to 
compel the passing of property though neither party 
anticipated such a contingency. The Court should 
be astute to discover what in fact was the common 
intention of both parties, and should do all that is 
possible 'to see through the ostensible and apparent 
transaction into the underlying reality of the bar- 
gain. Motedal v. Gqvindbam (1905)* 

I. L. R. 80 Bom. 88 

s. 38. 

See Contract — Breach of Contract. 

1. Xi. R, 6. Bom, 692 

See Debtor and Creditor. 

1. 1.. R. 20 Mad. 461 

See Legal Tender. 

I. Xj. R. 34 Calc. 305 

See Tender . . 5 C. Xj. R. 105 


— s. 39. 

See Contract — Construction or Con- 
tracts . X. L. XL. 18 Mad. 63 
1. 1». R. 33 Gale. 477 

See Injunction — Special Cases — Breach 
of Agreement . I. Xj. XL. 14 Mad. 18 


1. — Sight to rescind — Re- " 

f usal to perform — Time of essence of contract — Suit 
for damages for non-delivery. S. 39 of the Con- 
tract Act only enacts what was the law in England 
and in India before the Act was passed, — viz., that 
where a party to contract refuses altogether to per- 
form, or is disabled from performing, is part of 
it, the other party has a right to rescind. In a suit 
for damages for the non-delivery of linseed upon 
a contract the terms of which as to payment were 
cash on delivery, part delivery had been made by 
the defendants, and a sum of R 1,000 had been paid 
on account by the plaintiffs. The plaintiffs then 
made a claim against the defendants for excess 
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1. — Wagering contracts. In 

• order that a transaction may fall within s. 30 of 
the Indian Contract Act, there must be at least two 
parties, the agreement between whom must be by 
way of wager, and both sides must be parties to the 
wager. It is of the essence of a wager that each side 
should stand to win or lose, according to the un- 
- certain or unascertained event, in reference to 


,2. Agreement void for 

uncertainty. In a suit for maintenance the defendant 
alleged that, after the plaintiff had left his house, an 
agreement had been made between them to refer 
their dispute to arbitration, and that the agreement 
of reference had been actually signed, but that, on 
the day fixed by the arbitrators for making their 
award, the plaintiff had given notice to them not to 
make an award, and accordingly they had not done 
so. The alleged agreement to refer was in the 
following terms 1 54 To Bhai Dossa Moraji and 
Dwarkadass Damodar. We, the undersigned two 
persons, give in writing to you as follows : — We used 
to reside and act in the house together in peace and 
harmony. Lately, a few days ago, in consequence 
of a disagreement amopigst the women, V resided 
separately. Upon persuasion having been used 
towards her, V again resides in the house together 
with the rest : so now all are residing in the house in 
peace and harmony. If any occasion should arise, 
and if any disagreement should take place amongst 
the women in order to find a remedy for that, we, 
the undersigned two persons, give in writing to you 
as follows : — As to whatever award or settlement 
you two persons together will make, in accordance 
therewith, we agree to receive or pay. As to that, 
we are truly to act on our true religious faith ; and 
we have -written and delivered this writing of our 
free will and pleasure. The same is agreed to and 
approved of by our heirs and representatives, all ; 
the 11th Jyesth Vadya, Samvat 1939, the day of 
the event, Friday, the 1st June 1SS3. And as to 
this, you are truly to make and deliver a settlement 
within fifteen days’ time.” Queer e : Whether the 
above agreement was not void by reason of uncer- 
tainty. Quaere : Whether the actual submission of 
a subject in dispute to named arbitrators, followed 
by the attempt of one of the parties to such sub- 
mission to withdraw from or to prevent an award 
being made upon the submission, falls within the 
concluding paragraph of s. 21 of the Specific Relief 
Act, I of 1877. Adhibax v. Cursandas Nathu 

X. L. R. 11 Bom. 183 


s. 30. 


See ante, ss. 20, 30 ; and s. 65. 


See Evidence Act, s. 92. 


-Wagering Contracts. 

I. Ii. R. 9. Bom. 358 
I. L. R. 5 AIL 443 
I. Xj. XL. 22 Bom. 899 
X. B. XL. 23 Bom. 191 
X. Xj. R. 24 Bom. 227 


See Contract- 
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refraction, and the defendants thereupon refused to 
deliver the remainder of the linseed unless the plaint- 
iffs paid the full amount owing for the portion that 
had been delivered. The plaintiffs declined to ac- 
cept these terms, and the defendants then cancelled 
the contract. Held , that there was not such a re- 
fusal on the part of the plaintiffs to perform their 
part of the contract as to entitle the defendants to 
rescind under s. 39 of the Contract Act. Sooltan 
Ohand v. Schiller 

X. L. R. 4 Cale. 2 52 : 3 C. L. R. 287 

2, Expression oj 

Intention not to perform contract — Right to sue for non- 
performance — Rescinding contract. Where a vendor 
contracts to deliver goods within a reasonable 
time, payment to be made on delivery ; if before the 
lapse of that time he merely expresses an intention 
not to perform the contract, the purchaser cannot 
at once bring his action unless he exercise his option 
to treat the contract as rescinded. Mansuk Das v. 
Rangayya Chetti . . 1 Mad. 182 

8. Mortgage — Part 

breach of contract by mortgagee — Rescission of con- 
tract — Acquiescence-Suit by mortgagee for interest 
due under the mortgage as regards the part fulfilled. 
A mortgaged certain land to B for R800. Under the 
terms of the mortgage deed, B was to pay R500 of 
the advance to G in discharge of a previous mort- 
gage executed by A in favour of G. Of the balance 
of R300 B was to retain R200 in payment of a 
previous debt of A due to him, and the balance of 
RXOO was to be paid to A. B paid the said R10Q, 
retained the :R200, but neglected to pay the said 
31500 to C , who sued A and recovered the debt by 
attachment and sale of A’s moveable property. 
After eight years from the date of the mortgage, B 
brought a suit to recover the interest due under the 
mortgage on R300 only. Held, that, under s. 39 
of the Contract Act, A was entitled to cancel the 
contract of mortgage owing to B’s conduct, but 
that he was bound to give up the benefit he had 
received, viz., R300, and pay interest thereon up to 
the date of cancellation. B was not entitled to 
treat the original mortgage as a mortgage in force 
with all its stipulations for 11300 instead of ; RSQ0, 
and on that view to sue for interest alone. Subba 
Rah v. Devu Shetti . I. L. R. 18 Mad. 128 
s. 42. 

See Right op Suit — Joint Right. 

I. L. R. 7 All. 313 
— ss. 42, 43 and 44. 

See Debtor and Creditor. 

I. Is. R. 20 Mad. 461 

s. 43. 

See Civil Procedure Code, 1882. s. 153. 

I. L. R. 25 Bom. 378 
See Parties — Parties to Suits — Part- 
nership, SUITS CONCERNING. 

I. Ii. R. 6 Bom. 700 
I. L. R. 21 Mad. 257 
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1, Joint liability — Suit against 

joint contractors — -Res judicata. A suit in which a 
decree has been obtained against one of the several 
joint makers of a promissory note is a bar to a sub- 
sequent suit against the others. The effect of s. 43 of 
the Contract Act is not to create a joint and several 
liability in such a ease. That section merely prohi- 
bits the defendant in such a suit pleading in abate- 
ment, and thus places the liability arising from 
the breach of a joint contract and the liability 
arising from a tort on the same footing. The rule 
laid down in the case of King v. Hoare , 13 31. & 
W. 494, and Brinsmead v. Harrison , L. R. 7 
G. P . 547, is one of principle, not merely of proce- 
dure. Hemendro Coomar Mullick v. Rajendro- 
LALL MoONSHEE 

I. Ii. R. 3 Cale. 853 : 1 C. L. R, 488 

See Lakshmishankar Devshankar v. Vishnu- 
ram . . . . I. Ii. R. 24 Bom. 77 

2. • — Decree against 

member of joint family for trading debt — Suit to de - 
dare son’s property liable for father’s debt. V and 
his three infant sons constituted an undivided trad- 
ing Hindu family in 1875 when part of the family 
property was sold to pay a trading debt of F- In 
February 1877, F, at the request of his wife, as 
compensation to his sons for the loss of their in- 
terests in the property sold, bond fide assigned to his 
sons his share in a house. No. 9, A Street. In Octo- 
ber and November XS77, 31 and S each obtained 
decrees against V for bond fide trading debts and 
issued execution against the house No. 9, A Street. 
The mother of the infant sons intervened and the 
attachment was raised, and M and S were referred 
to a regular suit to establish their claims. In 
January 1878 V was declared insolvent. M and S 
respectively sued to have it declared that- the house 
No. 9, A Street, was liable to be attached and sold in 
satisfaction of their decrees against F. Held, re- 
versing the decree of Keenan, J., that the plaintiffs, 
by obtaining decrees against V, had exhausted their 
remedy, and that a second suit against the sons of V 
was not maintainable. Hemendro Coomar Mullick 
v. Rajendro Ball Moonshee , I. L. R. 3 Calc. 353 , 
approved. Gurusami Chetti v. Samurta Chumia 
Mamae Chetti. Gurusami Chetti v: Sadasiva 
Chetti .... X. L. R. 5 Mad. 37 

And see Chackalinga Mudali v. Subbaraya 
Mudali ... I. Xj. R. £> Mad. 133 

3, _ _ Liabilities of joint 

Contractors, Where five brothers had made them- 
selves jointly liable for a sum of money under a 
bond, and mortgaged a certain mouzah as security 
for the debt ; and the mortgagee, having subse- 
quently taken a separate bond from each of two of 
the brothers for one-fifth of the whole amount, 
now sought to recover the remaining three-fifths 
of the said amount from the remaining three 
brothers ; but the latter contended that the claim, 
being jointly held against all five, could not be 
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broken up : Held, that any one of the five might be 
sued for the whole amount, and that the plaintiff 
was entitled to recover the three- fifths from the 
three brothers. Mahtab Singh v. Sadhooram 

Bhcgut . . . . 25 W. R. 419 


Joint Contract — 


Right of promisee to sue any or all of the joint ‘promisors 
— Right of joint promisors to he joined as defend- 
ants— Decree, against some only of several joint 
promisors ■ — -Effects of such decree — Civil Procedure 
Code , s. 29. The effect of s. 43 of the Contract Act, 
1872, being to exclude the right of a joint contractor 
to be sued along wilh his co- contractors, the rule 
• laid down in the cases of King v. Hoctre , 13 M. 
<&) W. 494, and Kendall v. Hamilton , L. R . 4 
A. C. 594, is no longer applicable to cases arising 
in India, at all events in the mofussil, since the 
passing of that Act, and a judgment obtained 
against some only of the joint contractors and 
remaining unsatisfied is no bar to a second 
suit on the contract against the other joint contrac- 
tors. In re Hodgson, L. R. 31 CL D. 177, Ham- 
mond v. Schofield, L: R. [1891] 1 Q. B. 453, Nuthoo 
Lull Choivdhry v. Shoukee Lall , 10 B. L. R. 200 , 
Hemendro Coomcir Mullick v. Rajendrolall Moon - 
shee, I. L. R. 3 Calc. 353, Gurusami Chetti v. 
Samurti Ghinna Mannar Chetti , I. L. R. 5 Mad. 
37, Lukmidas Khimji v. Purshotam Haridas, I. L. 
R. 6 Bom. 700, Rahmubhoy Hubibbhoy v. Turner , 
1. L. R. 14 Bom. 40 S, ChocJcalinga Mudali v. 
Subbar ay a Mudali , 1. L. R. 5 Mad. 133 , Nara- 
ycma Chetti v. Lahshmana Chetti , 1. L. R. 21 Mad. 
256, Sitamth Koer v. Land Mortgage Bank of 
India, I. L. R. 9 Calc. 888 , Nobin Chandra Roy 
v. Magantara Dcissya Roy , I. L. R. 10 Calc. 924, 
Imtchmiput Singh V. Land Mortgage Bank of India, 
1. L. R. 9 Calc. 469 note, Radha Per shad Singh v. 
Ramkhelaican Singh, I. L . R . 23 Calc. 302, Bhu- 
. kandas Yijblmkandas v. Lcdlubhai Kashidas, I, 
L. R. 17 Bom. 562, Laksmi shankar Dev shank ir 

v. Vishnuram, I. L. R. 24 Bom. 77, Dharam Singh 
v. Angan Lai, I. L. R. 21 All. 301, Motilal Bechar- 
dass v. Ghellabhai Hariram , I. L. R. 17 Bom. 6, 
Bnnsmead v. Harrison, L. R. 7 C. P. 547, Wilson, 
Sons & Co. v. Balcarres Brook Steamship Co., L. R. 

I Q. B. 422, Robinson v. Geisel, L. R, [1894] 
2 Q. B. 685, Bahnakund v. Sangri, L. R. 19 All. 
379, Priestley v. Fernie, 2 H. & C. 977, Bir Bhad- 
dar Sewalc Pande v. Sarju Prasad, I. L. R. 9 All. 
681, Bhawani Pershad v. Kallu, I. L. R. 17 All. 
537, Dhunpai Singh v. Sham Soonder Mitter, I. L. 
R. 5 Calc. 291, referred to. The plaintiff sued 
B and M, alleged to be the managing members of a 
joint Hindu family, for sale upon four mortgages 
executed by them in respect of property, owned by 
the joint family, and obtained a decree in 894. He 
brought the present suit against defendants 1 to 
15, the other members of the same family (said to 
be the brother, brother’s sons and cousins of B and 
M) claiming enforcement of the same mortgages 
against the defendants by sale of their interests in 
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the mortgaged property. Held, that the cause of 
action against the defendants 1 to 15 or the mort- 
gages* in suit was not merged in the decree of 1894 
and that the suit against them was not barred. 
Muhammad Askari v. Radhe Ram Singh 

I. Xi. R. 22 All. 30? 

s. 44 

See Execution of Decree— Joint 
Decree, execution of, and liability 
under . . 6 C. Xj. R. 2X2 

See Mortgage — Sale of Mortgaged- 
Property — Rights of Mortgagees. 

X. X,. R. 30 Gale. 958, 

— Release to one of several 

Partners— Compromise with one partner. In a suit 
for damages against a partnership firm, the 
plaintiffs compromised the suit with one of the 
partners upon the terms contained in the following 
receipt : <c Received from A the sum of R9,500 in 
full discharge of all claims upon him as an indivi- 
dual and as a partner in the late firm of B, S. 
<& Co., and we hereby undertake to immediately 
withdraw the suit against him and others.” Held, 
that although, according to English law', the re- 
ceipt operated as a discharge to all the remaining 
defendants, yet that the 44th section of the 
Contract Act applies to liabilities arising out of 
the breach of a contract, as well as to the perform- 
ance of contracts, and that A alone was released. 
Kirtee Chunder Mitter v. Struthers 

X. Ii. R, 4 Calc, 336 : 3 C. L. R. 546., 

s. 45. 

See Certificate of Administration — 
Right to sue or execute Decree 
without Certificate. 

I. Xj. R. 17 Mad. 108. 

See Covenant. 

See Debtor and Creditor. 

X. Xj. R. 20 Mad. 461.. 

See Parties — Parties to Suits — Part- 
nerships, SUITS CONCERNING. 

I. Xi. R. 9 All. 486 
X. L. R. 18 Gale. 86.. 
X. L. R. 17 Bom. 6. 
X. Xi. R. 21 Bom. 412 
X. Xi. R. 20 All. 365. 

See Partnership . I. Xj. R. 9 All. 486 

See Representative of Deceased Per- 
son . X. Xi. R. 25 Mad. 385 

See Right of Suit — Joint Right. 

I. Xj. R. 7 All. 313. 
13 a W. 509 

— ~ ss. 48, 49, 94 — Commission Agent — 

Place of payment of debt — Cause of action— Juris- 
diction — Letters Patent, c. 12. Held, that where 
no specific contract exists as to the place where. 
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ss. 46, 49, 94 — concld. 

the payment of the debt is to be made, it is 
clear, it is the duty of the debtor to make the pay- 
ment, where the creditor is. Motilal v. Stjrajmal 
( 1904) . . . I. Ii. R. 30 Bom. 167 

— s . 49 . 

See Contract-Construction op Con- 
tracts . I. L. R. 24 Calc-. 8 
I.. R. 23 I. A. 119 

s. 51. 

See Bight op Suit — Contracts and 

Agreements . I. L. R, 19 Bom. 546 

1, Suit for Damages 

for non-delivery — Time of essence of contract — 
Contract Act, s. 55 — Readiness and willingness. 
In a suit for damages for non-delivery of linseed 
upon a contract the terms of which as to pay- 
ment were cash on delivery, part delivery 
had been made by the defendants, and a sum 
of BljOOO had been paid on account by the 
plaintiffs. The plaintiffs then made a claim 
against the defendants for excess refraction and 
the defendants thereupon refused to deliver the 
remainder of the linseed unless the plaintiffs paid the 
full amount owing for the portion which had been 
delivered. The plaintiffs declined to accept these 
terms, and the defendants then cancelled the con- 
tract. Held by Garth, G.J., that s. 51 of the Act 
was not applicable, inasmuch as it did not appear 
that the plaintiffs were unwilling to pay for the 
deliveries which the defendants refused to make, 
and that time was not of the essence of the contract 
so as to bring the case within the provision of 
s. 55 of the Act. Held, by Markby, J., that 
s. 51 would have applied if the defendants, when they 
came to make delivery, had insisted upon the con- 
tract being strictly performed and upon payment 
being made on delivery ; and that, if the defendants 
had so insisted, time might have been of the essence 
of the contract within the meaning of s. 55. Sool- 
tan Chund v. Schiller 

I. L. R. 4 Gale. 252 : 3C.L. R. 287 

2. _ — — Sale of Goods 

where no time is fixed — Mutual obligations to pay for 
and deliver \ In an action for damages for breach of 
contract : Held, that no time being fixed for pay- 
ment or delivery by a contract for the purchase and 
sale of certain goods, the construction of law is, that 
the seller will deliver on payment of the price, and 
that the buyer will pay the price on receiving the 
goods, and either party is competent to call upon 
the other within a reasonable time, to f ulfil his part 
of the agreement, if ready to fulfil bis own. Juggu- 
nath v. Beck . . . 2 W. 60 

. S. — ■ — - — — l — - — — Contract — Suit for 

damages for breach of contract — Non-delivery — Tender 
of price — Readiness and willingness to pay icithmit 
making actual tender of money. In a suit for 
damages for breach of a contract to deliver 
cotton, there was evidence that the plaintiffs 
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had called on the defendant to perform his 
part of the contract by giving delivery, but 
that he had refused to do so and had repudiated 
the contract. The plaintiffs proved that they were 
ready ^ and willing to carry out their part of the 
bargain and had made preparations with the object 
of having the money ready to pay for the cotton on 
delivery. Held, that, under s. 51 of the Contract 
Act (IX of 1872), they had done sufficient to entitle 
them to recover damages, and were not obliged to 
show that they made an actual tender of the money. 
Shriram Bupram v. Madangopal Gowardhan 
(1903) . . I. X.. R. 30 Calc. 865 

4. Contract for sale of 

goods — Reciprocal premises— Agreement to buy and 
promise to deliver — Refusal to make delivery — Breach 
— Tender of price , if necessary — Damages. The res- 
pondents had agreed to buy some bales of cotton 
from the appellant, and the latter to deliver the 
same to the respondents. The respondents now 
called upon the appellant to carry out the bargain 
j without at the same time making a tender of the 
price, but it was proved that they had mad? prepa- 
rations with the object of having the money ready 
in hand. The appellant refused to make delivery 
and the respondents brought this suit for damages. 
Held, that the appellant was liable. The res- 
pondents had done all that they were required to 
do under s. 51 of the Contract Act. They were 
not required to make tender of payment. Shriram 
Bupram u. Madangopal Gowardhan (1904) 

8 C. W. JST. 25 

— — s. 53 — Reciprocal Promises — Void- 

able contract. B sued the obligees to enforce a 
bond hypothecating immoveable property, to the 
discharge of which he had agreed by means of a 
sale of the property. The contract of sale was 
| never carried into effect, although the vendors were 
ready and willing to put him in possession of the 
! property, as B failed to pay the price which he 
covenanted to pay. It was held that B was not at 
liberty to enforce the bond. Xarain Singh v. 
Madho Parshad . . . 7 ST. W. 153 

s, 55 — Sale of goods — Delivery at 

certain date — Rescission of contract — Vendor's re- 
medies— Time of essence of contract. In a contract 
for the sale of ascertained goods, terms cash on 
delivery, to he given and taken in ten or eleven 
days, the vendee obtained an extension of the time 
for the performance of the contract, agreeing to pay 
godown rent and interest. He took delivery of, 
and paid for some of the goods, and subsequently 
obtained a further extension of time. A small 
balance remained in the vendor’s hands, after giving 
the vendee credit for the goods taken delivery of, 
godown rent, and interest. After the expiration 
of the further time, the vendee tendered the price 
of the remaining goods and demanded delivery, 
when the vendors stated that they had rescinded 
I the contract. In an action for damages for non- 
I delivery : Held , that time was of the essence of 
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the contract, and that, under s. 55 of the Contract 
Act, the vendors were entitled to rescind. Buldeo 
Doss v. Howe 

I. L. E. 6 Calc. 84 : 8 C. L. R. 582 
ss. 55, 65. 

$ee Limitation Act, 1877, Sch. II, Art. 

97 . . t L. B. 31 AIL 08 

— s. 56. 

See Damages— Measure and Assess- 
ment of Damages — Breach of Con- 
tract . . I. Xi. B. 17 Calc. 432 

1. Breach of contract — Im- 

possibility to perform a portion arising after exe- 
cution. A contract was entered into between the 
plaintiff and the defendant, by which the plaintiff 
agreed to cultivate indigo for the defendant, for a 
specified number of years, in certain specified lands 
situated in different villages, with respect to portion 
of which lands the plaintiff was a sub-tenant only. 
Subsequently, during the continuance of the con- 
tract, the plaintiff lost possession of those lands, 
through his immediate landlord having failed to 
pay the rent, and having been in consequence 
ejected therefrom by the owner. In a suit by him, 
under the above circumstances, to have so much 
of the contract as related to those lands can- 
celled, on the ground that it had become impos- 
sible of performance through no neglect on his 
part : Held, that such a case came within the 
provisions of cl. 2, s. 56 of Act IX of 1.872 (Contract 
Act), and that the mere fact that the plaintiff 
could have paid up the debt due by his immediate 
landlord and so retained possession of the land was 
not sufficient to constitute such an omission or 
neglect on his part as to take it out of the provisions 
of that section. Inder Peeshad Singh v. Camp- 
bell . 1. X». R. 7 Calc. 474 :8C.L. B. 501 


2 . 


Contract to carry 


Passengers in Skip — Passengers infected with Disease 
— Excuse for non-performance of contract — Implied 
term in contract — Performance become illegal — 
Penal Code (XLV of I860), s. 269. By a contract 
made with the plaintiffs, the defendants agreed to 
carry from Bombay to Jeddah, in their steamer 
Mobile , 500 pilgrims who were about to arrive in 
Bombay from Singapore in the plaintiffs’ ship, the 
Stura. The defendants were to be paid at the rate 
of R26 per head, and the ship Mobile was to receive 
the pilgrims on the 3rd May 1888. The Stura 
arrived in Bombay on the 1st May with about 600 
pilgrims on board, and on the 2nd May the plaintiffs 
gave notice to the defendants that 500 of them 
were ready to go on board the Mobile on the next 
day in. accordance with the contract. The defend- 
ants refused to receive the pilgrims on board the 
Mobile on the ground that they had come to Bombay 
in the Stura, and that during the voyage of that 
ship to Bombay there had been an outbreak of 
small-pox on board ; that the 500 pilgrims had 
been in close contact with those who had been suffer* 
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ing from the disease, and that on the 3rd May fresh 
cases were occurring among the pilgrims brought 
from Singapore. They pleaded that under these 
circumstances they were not bound to ship and 
carry thi 500 pilgrims, contending (i) that it was 
an implied term in the contract that the 500 
pilgrims should be free from small-pox or other 
dangerous disease, and (ii) that the performance of 
the contract had under the circumstances become 
unlawful (s. 269 of the Penal Code and s. 56 of the 
Contract Act). Held, that the defendants were 
bound to carry out the contract. In the absence 
of proof, that a term providing that the pilgrims 
should be free from small-pox was to be implied by 
the usage of the ftlgrim-carrying trade, there could 
be no reason for implying it. The possibility that 
some of the 500 pilgrims might have the germs of 
the disease in them owing to their exposure to in- 
fection, might make carrying them more expensive 
and onerous, but it was a contingency which from 
the very nature of the trade must have been knoym 
to the defendants, and if they wished to provide 
against it they should have done so by express 
terms. Held, also, that the performance of the 
contract had not become unlawful. The risk of 
disease was not greater than would necessarily be 
incurred in every crowded emigrant ship. But. 
even if special precautions were desirable under 
the circumstances, it was for the defendants, who 
had entered into an absolute agreement, to have 
taken them. Bombay and Persia Steam 
Navigation Co. v. Rubattino Company 

I. L. B. 14 Bom. 147 

— — s. 59. 

See Sale . . 10 C. W. K. 948 

See Sale for Arrears of Revenue. 

I. Ii. B. 35 Calc. 686 

. s. 60. 


See Appropriation of Payments. 

W. B. 1804, Act X, 15 
I. Jj. R. 13 Calc. 164 
I. L. B. 26 Calc. 39 
2 C. W. IN. 638 

See Sale for Arrears of Revenue. 

I. L. R. 35 Calc. 636 


s. 62. 

See Right of Suit— Contracts or 
Agreements . I. L». B. 16 Bom. 441 

1 Substitution of new 

contract for old one. The mere fact of one party 
alleging that a new contract has been substituted 
for an old one does not of itself|put an end to the 
old contract even as against the; party so alleging, 
unless the allegation is proved to be true. Rou- 
shan Bibee v. Hurray Kristo Nath ^ 
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2. * and s. 03 — Novation — Con- 

tract, novation of — Satisfaction of contract The 
plaintiff sued to recover the sum of R 1,1 73 due 
on a bond. It was found as a fact that after 
the due date of the bond an arrangemenfHvas come 
to between the plaintiff and the defendant by which 
the plaintiff agreed to accept in satisfaction of what 
was due to him at the time of the arrangement R400 
in cash and a fresh bond for R701, payable by 
instalments ; and it was further found that the 
plaintiff never intended or agreed to accept the 
naked promise of the defendant to pay the R400 
and to give the bond for R701. The defendant did 
not pay the R4Q0 or give theJiond, but pleaded 
that there had been a nova&ila of the original 
contract by reason of the subsequent agreement, 
and that the suit, being based on the original 
contract, could not be maintained, and he relied 
on the provisions of ss. 62 and 63 of the Contract 
Act in support of his contention. Held , that neither 
section had any bearing on the case, and that 
upon the breach by the defendant of the terms 
which he had made, and upon the non-performance 
by him of the satisfaction which he had promised 
to give, the parties were relegated to their rights 
and liabilities under the original contract, and that 
consequently the plaintiff was entitled to the relief 
he claimed. Held , further, that s. 62 of the Con- 
tract Act is merely a legislative expression of the 
common law, and the provisions thereof do not 
apply to a case where there has been a breach of 
the original contract before the subsequent agree- 
ment is come to. Monohur Koyal v. Thakur 
Das Nassau . . I. Xi. R. 15 Calc. 319 

1. — * s. 03 — Agreement extending time 

for 'performance of contract — Consideration. An 
agreement extending the time for the performance 
of a contract falling under s. 63 of the Contract Act 
does not require consideration to support it. Davis 
v. Candasami Mudali . I. Jj. R. 19 Mad. 398 

2. Mortgage — Power 

of sale — Suit to set aside sale under power of sale — 
Promise by mortgagee to postpone sale. The 
plaintiff mortgaged certain property to the first 
defendant on 28th December 1895. By the 
mortgage-deed the mortgage- debt was made repay- 
able on the 28th December 1896. On the X2th May 
1897, the first defendant sold it by auction under 
the power of sale contained in the mortgage- deed, 
and the second defendant was the purchaser. The 
plaintiff now sued to set aside the sale and be 
allowed to redeem, alleging that on the day 
before the sale the first defendant had orally 
promised and agreed to postpone the sale for four 
days, and that the second defendant had notice 
of this fact before he purchased the property. Held , 
that the said promise or agreement, if made by the 
mortgagee, was not an extension of time for the 
performance of the plaintiff’s (mortgagor’s) promise 
to him, which was to pay the mortgage-debt on 
the 28th December 1896, but was an agreement to 
refrain from exercising, for a stated period, the right 
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of sale arising from non-performance, and, therefore, 
s. 63 of the Contract Act (IX of 1872) did not apply. 
Trimbak Gangadhap. Ranade v. Bhagwandas 
Mulchand . . I. L. R. 23 Bom. 848 

3. . — : : Evidence Act (/|o/ 

1872), s. 92, proviso 4 — Registered document-^— Subse- 
quent oral agreement— Remission of portion of promise 
— Discharge in full on receipt of portion of amount due 
— Evidence of oral agreement. In a suit for two 
years’ rent, due under a registered lease, de- 
fendant pleaded a subsequent oral agreement 
by plaintiff to remit a portion of the rent each 
year, and filed a receipt by which plaintiff 
accepted payment at the reduced rate in full 
discharge in respect of one of the years. Held, 
that though, under proviso 4 to s. 92 of the 
“Evidence Act, evidence of such an agreement was 
inadmissible, and plaintiff was entitled to claim 
rent at the rate stipulated in the registered lease, 
the discharge for one of the years was valid under 
s. 63 of the Contract Act, and took effect. It was 
immaterial that the discharge had been given in 
pursuance of the alleged oral agreement, which, 
though not admissible in evidence, was not illegal. 
Karampallx Unni Kurup v. Thekku Vittil 
Muthoraikutt (1902) . I. Xi. R. 26 Mad, 195 


X, Money advanced to 

Minor on mortgage declared void — Restoration of 
benefit by minor. If money advanced to an infant 
on a mortgage declared void is spent by him, then 
there is no benefit which he is bound to restore 
under the provisions of s. 64 of the Contract 
Act (IX of 1872). Dharmo Das Ghose v. Brahmo 
Butt . . I. L. R. 25 Calc. 010 

2 C. W. N. 330 

Affirmed, on appeal, in Brohmo Dutt v. Dharmo 
Das Ghose • . X. Xi. R. 20 Calc. 381 

3 C. W. 3ST. 468 

. « Person 99 " Party 55 — Contract 

Act {IN of 1872), s. 11. The words 4 4 person ” and 
<« party ” in s. 64 of the Contract Act are inter- 
changeable, and mean such a person as is referred 
to in s. 11 of that Act, i.e., a person competent to 
contract. Brohmo Dtjtt v. Dharmo Das Ghose 
I. Xi. R. 20 Calc. 381 

3 C. W. N. 408 

; S. 65. 


See ante, ss. 20, 30 and 65. 

See Act XL op 1858,s. 18. 

I. L. JEt. 9 All. 34G 

4i2 


— s. 64. 

See Guardians — Duties and Powers 
op Guardians. . I. Xu R. 22 Mad. 289 

See Estoppel — Estoppel by Conduct. 

I. X. R, 33 Calc. 539 

See Minor — Liability op Minor on, and 
Right to enforce, Contracts. 

1 C. W. N. 453 
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s. 015 — could. 


See Contract— Construction of Con- 
tracts I. L. R. 9 Mad. 441 

See Contract— Wagering Contracts. 

I. L. R. 9 Bom. 358 

See Contract Act, s. 23 — Illeg.il Con- 
tracts — Against Public Policy. 

I. Is. R. 3 Mad. 215 

See Estoppel — Estoppel by Conduct. 

I. L. R. 30 Caic. 539 

See Guardian — Duties and Powers op 
Guardians . I. L. R. 9 Ail. 340 

See Landlord and Tenant — Damage to 
Premises let . I. L. R. 23 Bom. 15 

See Insurance — Life Insurance. 

I. L. R. 26 Mad. 183 

See Settlement — Construction. 

I. Ii. R. 17 Bom. 407 


1, — - Obligation of person 

receiving advantage under void agreement — Restitu- 
tion. S. 65 of the Contract Act should not be read 
as if the person making restitution must actually 
have been a party to the contract, but as including 
any person whatever who has obtained any advan- 
tage under a void agreement. Girraj Bakhsh v. 
Hamid Ali . . . X. L. R. 9 Ail. 340 


2 . 


Retention by debtor 


of deU cis part of consideration for another contract. 
In contemplation of a sale of land by the debtor 
to the creditor, it was agreed that the book-debt 
should be retained by the former in satisfaction of 
part of the price, but the parties failing to agree as 
to certain other terms, a suit, brought by the 
intending vendor for specific performance, was 
dismissed on the ground that no effectual agreement 
had been made. Held , that this decree brought 
about a new state of things and imposed a new 
obligation on the debtor who could no longer 
allege that he was absolved by the creditor’s 
being entitled to the land instead of the money. 
He became bound to pay that which he had 
retained in payment of his land, the date of the 
decree giving the date of the failure of an existing 
consideration, within the meaning of Art. 97 of 
the Limitation Act, 1877. The matter might 
also be regarded as falling under s. 65 of the 
Contract Act (IX of 1872), under which, when the 
agreement was decreed ineffectual, the debtor 
having previously received an advantage under it, 
was made liable ‘‘.to restore ” that advantage or 
‘ { to make compensation for it.” Bassu Kuar 
v. Drum Singh . , I. L, R. II AIL 47 

3. Limitation — Limitation Act 

{XV of 1877), Sch. II , Art. 97 — Agreement to sell — 
Suit for specific performance — Agreement declared un- 
enforceable — Alternative claim for refund of considera- 
tion paid thereunder — Limitation. The defendants, 
against whom a decree for foreclosure was outstand- 
ing, agreed to sell certain immovable property to 
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the plaintiff, and the plaintiff paid into Court, as part 
of the consideration, the amount due by the defend- 
ants under the foreclosure decree. The defendants 
neither executed a conveyance of the property which 
they had agreed to sell, nor returned to the plaintiff 
the money which he had paid on their behalf. The 
plaintiff thereupon sued the defendants, claiming 
in the alternative either a decree for specific per- 
formance of- the agreement to sell or a refund of the 
money paid by him as part of the consideration for 
the sale agreed upon. The Court of first instance 
gave the plaintiff a decree for specific performance. 
On appeal by the defendants, it w r as held by the 
High Court (i) that, the terms of the agreement to 
sell not being satisfactorily proved, no decree for 
specific performance could be made; (ii) that the 
plaintiff was therefore entitled to get back the 
money which he had paid under the agreement ; 
(iii) that the plaintiff’s alternative claim for a 
refund on failure of consideration was governed 
as to limitation by Art. 97 of the second 
Schedule to the Indian Limitation Act, 1877, 
and was not barred by limitation, inasmuch as 
limitation only began to run from the date of the 
High Court’s decree declaring the agreement to 
sell to be unenforceable. Bassu Kuar v. Dhum 
Singh , 1. L. R. 11 All. 47, followed. XJdit 

Narain Misr v . Muhammad Minnatulla (1903) 
I. L. R. 25 All. 618 


4. Limitation Act (XF 

of 1877), Sch. II, Art. 97 — Contract — -Failure of 
consideration — Suit to recover money paid — Limita- 
tion. One, Farzand Ali, negotiated on behalf of 
his wife, Najm-un-nissa, a mortgage for R26,000 
in favour of Jamna Das. This mortgage included 
two items, one of Ro, 403-11-6 and the other of 
R679-10-6. The former was a debt due by Farzand 
Ali to Jamna Das, for which Farzand Ali repre- 
sented his wife was willing to become security ; the 
latter was a sum taken by Farzand Ali in cash on 
the representation that it would be paid by him to 
the mortgagor on suit by the mortgagee for recovery 
of the mortgage- money . The first Court decreed the 
plaintiff’s claim in full ; but on appeal the High 
Court exonerated the mortgagor from payment of 
the two sums mentioned above. After the death of 
Farzand Ali the mortgagee sued the representa- 
tives of Farzand Ali for recovery of these two items. 
Held, that the mortgagee had a good cause of action 
in respect of which limitation only began to run 
from the date of the decree of the High Court, 
which decided that the sum claimed could not be 
recovered from Najm-un-nissa as part of the 
mortgage debt. Bassu Kuar v. Dhum Singh, I. 
L. R. 11 All. 47, followed. Jamna Das v. 
Najm-un-nissa Bibi (1906) I. L. R, 28 Ail. 486 

— ; - s. 68. 

See Contribution, Suit for — Co-sharers, 
Liability of . 6 C. W. H. 903 

See Hindu Law — Marriage— Ceremon- 
ies . . X. L. R. 26 Mad. 497 
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£ee Minor — Liability of Minor on, ~ and 
Right to enforce. Contracts. 

I. Is. R. 21 Calc. 872 

See Minor — Representation of Minor 
in Shits . I. L. R. 7 Calc. 140 

See Sale in Execution of Decree — 
Setting aside Sale — General Cases. 

6 C. W. N. 338 

- s. 69. 

See Charter Party I. L. R. 7 Bom. 51 

See Madras Revenue Recovery Act, 
s. 35 . .LI/. R. 30 Mad. 35 

See Purchaser . I. L. R. 30 Mad. 461 

1. : - Payment for which 

another 'person is liable . S. 69 of Act IX of 
1872 was intended to include cases not only of 
personal liability, but all liabilities to payment 
for which owners of land are indirectly liable, 
when such liabilities are imposed upon lands held 
by them. That section must be held to include 
such a case as a sub-lessee paying rent to a superior 
landlord, for which the intermediate lessee is liable 
under a covenant. Mothooranath Chuttofadhya 
v. Kristokumar Ghose . I. L. R. 4 Gale. 389 


-Money paid under compul- 


sion of law — Voluntary payment A mortgagee 
of two separate properties became by purchase the 
owner of the equity of redemption of one of them, 
and of this property the value was so proportioned 
to his payments that the mortgage-debt was in 
effect satisfied. This mortgagee, however, obtained 
a decree and order in execution for the sale of the 
other property, on which his mortgage was the 
second. Of the latter property, the plaintiffs, 
who also represented the first mortgagee, had 
become purchasers, and they filed objections 
to the sale. These were disallowed, and they 
thereupon paid into Court money sufficient to 
satisfy the decree in order to prevent the sale. 
Held, that this was not a voluntary payment, 
nor a payment of money equitably due ; but 
one made under compulsion of law, i.e., under 
pressure of the execution- proceedings. Held , fur- 
ther, that this might be recovered in a suit for a 
money-decree, the remedy not being confined to 
the execution-proceedings. Dulichand v. Ram- 
kishen Singh' . " . 1. 1*. R. 7 Calc. 848 

See Mohesh Chunder Ranerjee v. Ram Pur- 
sono Chowdhry . I. L. R. 4 Calc. 539 


Reimbursement of 


person paying money due by another in payment of 
which he is interested — Purchase of mortgaged 
property . M and R conveyed certain property 
to S by a deed of sale, in which the vendors 
asserted themselves to be in possession of the 
property, and no mention was made of the pro- 
perty being mortgaged. There was nothing to 
show r that the purchaser purchased a mere 
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s. 89 — -contd. 

equity of redemption, nor that he was aware of 
the mortgage. Before S obtained possession of the 
property, the mortgagee sued to enforce his lien and 
obtained a decree and attached the property in exe- 
cution, and it was advertised for sale. S satisfied 
the decree, which was equal in amount to the pur- 
chase-money, and brought a suit to obtain posses- 
sion of the property. The Court of first instance 
decreed the claim conditionally on the payment of 
the purchase-money to the defendants, but the 
lower Appellate Court reversed the decree, being 
of opinion that the plaintiff was entitled to an 
unconditional decree, and its decree was affirmed in 
special appeal. Mazha Ali v. Mahomed Sahib 
Khan 7 N. W. 336 

4. — Payment of Revenue — Re- 

venue Sale Law (Act XI of 1859), s.9. Where two 
co-sharers in an undivided estate took from a third 
co- sharer a farming lease of her interest in a portion 
of the said estate, on the stipulation, that they should 
meet the Government demand on the said co-sharer, 
and take credit for the amount in the rent reserved ; 
and the two farmers leased out the same share in 
a dur-ijara lease to a fourth person, who, on the 
failure of the said farmers to meet the Government 
demand, paid it in himself to save the estate, and 
then brought a suit against the third co-sharer 
to recover the amount ; and the Munsif decided 
that the suit could only lie against the two farmers, 
but the Judge ruled that the suit could only lie 
against the third co- sharer as proprietor ; — it 
was found by the High Court that, as the third 
co-sharer’s share was not separate, and the whole 
estate was liable to sale for default, the two 
farmers were generally liable as proprietors with 
the third co-sharer, and, having recovered the 
rent for the share, might have been made liable 
for the revenue, even if the suit had been brought, 
as supposed by the Judge under s. 9, Act XI of 
1859, but held , that, as the suit hacl not been 
brought under any particular section of the law, 
s. 69 of the Contract Law applied to the suit as 
well as s. 9, Act XI of 1859, and that the money 
paid by the dur-ijaradar was recoverable from the 
two farmers who had realized the rent and 
were responsible, both under their contract and 
as co-proprietors, for the revenue. Tarini alias 
Sawah Monee Debia v. Sreenath Mookerji 

25 W. R. 385 


Hindu Law — Lia- 


bility of undivided brother of deceased Hindu to defray 
expenses of his niece" 1 s marriage — Improper refusal 
— Performance by widow— Maintainability of suit 
brought by widow — *'* Person who is interested in 
the payment of money .” The defendant having 
improperly refused to perform the marriage cere- 
mony of his niece, the daughter of his undivided 
brother (deceased), the widow of the latter her- 
self performed the. ceremony, borrowing money 
for the purpose, and sued her late husband’s said 
brother (the defendant) to recover the amount 
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expended on the marriage. On its being contended 
that defendant was under no obligation to provide 
for the expenses of his brother’s daughter’s 
marriage : Held, that defendant was liable, the 
marriage having been properly performed. Held , 
further, that the suit was maintainable, though 
it had been brought by the mother of the bride, 
and not by the bride herself. Semble : That the 
mother was, within the meaning of s. 69 of the 
Indian Contract Act, interested in making the 
payment which had given rise to the action. 
It was not necessary for her to prove that she had 
been compelled to make it, or that she had made 
it at the defendant’s request. Vaieuntam Amman- 
gab v. Kallapiran Ayyangar 

I. L. R. 23 Mad. 512 

6. — Payment by one 

interested — Decree for land in plaintiffs favour — 
Land withheld pending appeals — Payment of hist by 
plaintiff — Suit for amount paid. Plaintiff had ob- 
tained decrees for possession of certain lands, but, 
pending an appeal and second appeal, the lands 
were -withheld from him. He, however, paid the 
kist, and now sued to recover the amount so paid. 
Held , that he was entitled to recover. It was a 
payment by one interested in it, which the defend- 
ants, as the persons in actual possession, were 
bound by law to pay. Chinn as am y Ayyar v. 
RaTHNA -SUBAPATHY PlLLAY (1904) 

1. I». R. 27 Mad. 338 

7. — '' - ■ ■■■ — — — ------- Putni ' taluk — 

Mortgage — 8 ale in execution — Arrears of rent due 
previous to sale — First charge . A mortgaged a 
certain putni taluq to B. B subsequently brought 
a mortgage suit against A, and in execution 
brought the property to sale and purchased it 
himself. In the meantime the rent due 
to the zamindar had fallen into arrear, and the 
zamindar obtained a rent decree, and in execu- 
tion thereof advertised the putni for sale. The 
mortgagee, to save the property, paid in the 
amount of the decree and afterwards sued the 
mortgagor for contribution. Held, that a mort- 
gagee, who purchases property at an execution sale, 
is under a legal liability to pay the rent due upon 
the property at the time of purchase, and therefore 
cannot claim, under s. 69 of the Contract Act, 
contribution from the mortgagor. Maharani Dosya 
v. Harendra Lai Boy Cho wdhry, 1 G. }V . N. 458 , 
and Peary ’ Mohan Muhhopadhya v. Sreeram Chandra 
Bose , 9 C. W. N. 794 , relied on. Manindra 
Chandra Randy v. Jamahir Kumari (1905). 

1. 1*. R, 32 Gale. 843 
s.0. 9 C. W. TST. 870 

8. — — - United Provinces 

Land Bevenue Act (III of 1901), ss . 183 and 233 
■ — Suit to recover money paid to release property from 
unlawful Attachment — Jurisdiction — Civil and Reve- 
nue Courts . The plaintiff sued in a Civil Court to 
recover money from the defendants on the allegation 
that certain property belonging to her having been 
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wrongfully attached in order,. to realize arrears of 
Government revenue due from the defendants, she, 
the plaintiff, had, in order to save her own 
property, paid the. arrears of revenue due from 
the defendants to Government. Held, that the 
cause of action was a good cause of action having 
regard to s. 69 of the Contract Act, 1872, and 
that the jurisdiction of the Civil Courts to 
entertain the suit was not ousted by the provi- 
sions of the United Provinces Land Revenue Act, 
1901, ss. 113 and 233 (m). Smith v. Dmonath, 
I. L. B. 12 Calc. 213, and Bama Snndari Dasi v. 
Adhar Chunder , I. L. B. 22 Calc. 28, referred to 
by Banerji, J. Tulsa Kunwar v. Jajeshar 
Prasad (1906) . I. L. R. 28 All. 563 

ss. 69, 70— 

See Land-revenue. 

I. L. R. 26 Bom. 504 

See Sale for Arrears of Revenue — 
Deposit to stay Sale. 

1. 1*. R. 11 Mad. 452 

See Small Cause Court, mofussil — 
J urisdiction — Con tract. 

I. Ii. R. 4 All. 134, 152 
I. Ii. R. 15 Calc. 652 
I. L. R. 12 Mad. 349 

See Special Appeal — Small Cause 
Court Suits— Contract. 

I. L. R. 15 Calc. 652 
I. Ii, R. 12 Mad. 349 

See Voluntary Payment. 

1. 1*. R. 22 Calc. 28 
I. Ii. R. 25 Gale. 305 
I. X,. R. 26 Calc. 826 

1 C. W. XL 458 

2 C. W. 1ST. 150 

1. Illegal collection of Cess 

— Bom. Act III of 1869, s. 8 — Suit to recover 
cess fraudulently levied. The plaintiffs sued to re- 
cover back from the defendant the amount levied 
by him as local cess on certain wanta lands be- 
longing to the plaintiffs, the defendant claiming to 
be the superior holder of the village in which the 
lands Aver© situated. The amount was levied by the 
defendant through the assistance of the mamlatdar 
under Bombay Act III of 1869, s. 8. The defend- 
ant contended that, in consequence of a demand 
from Government, he had paid local cess on the 
Avhole of his talukh, including the village in which 
the plaintiffs’ lands were situated, and was, there- 
fore, entitled, under ss. 69 and 70 %.f the Con- 
tract Act (IX of 1872), to recover from them 
the amount which he had paid to Government as a 
portion of the cess which rateably fell upon their 
lands. It was found that the defendant was not 
the proprietor of the lands held by the plaintiffs, 
and that the relation of landlord and tenant did 
not exist between them ; also that defendant paid 


( 2509 ) 


DIGEST* .OF* OASES. 


( 2510 } 


CONTRACT ACT (IX OF 1872)— contd. 
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local cess for the plaintiffs’ lands fraudulently and 
with the intention of thereby making evidence of 
title to their lands, knowing that he had no lawful 
or just claim to them. Held, that the defendant 
was not a person “interested in the payment ” 
of the money made by him to Government within 
the meaning of s. 69 of the Contract Act, assuming 
that a portion of that sum was demanded by Gov- 
ernment in respect of the plaintiffs’ want a lands, 
.and that they were “ bound by law to pay ” it 
to Government. Held, further, that the defend- 
ant did not 4 4 lawfully ” make the payment within 
the meaning of s. 70 of the Act, inasmuch as he 
did so fraudulently and dishonestly. Desai 
Himatsing v . Bhavabhai I. L. R. 4 Bom. 648 
2. Suit for Contribution — Sum- 

mary Settlement (Bom.) Act VII of 1863, ss. 2, 6, 9 — 
Inamdar — Suit for Contribution. The plaintiff was 
the jaghirdar of a village in which the defendant 
held certain land as inamdar on the annual payment 
of a certain quit-rent. The plaintiff’s jaghir was, in 
point of time, subsequent to the defendant’s inam. 
Ever since the time of the jaghir, the ancestors of 
the defendant (and aftef them the defendant him- 
self) paid the quit -rent to the ancestors of the 
plaintiff, and after them to the plaintiff himself. In 
1869 the summary settlement was introduced into 
the village under Bombay Act VII of 1863. Under 
s. 9 of that Act, a notice was served upon the 
plaintiff by the Collector in respect of the village, 
and he accepted the settlement provided in ss. 2 
and 6 of the Act. Government, accordingly, 
granted the village to him at the summary settle- 
ment of two annas in the rupee of the full assess- 
ment. No notice was served upon the defendant 
under the Act, nor did the plaintiff inform the 
defendant of the notice which the plaintiff had 
received in respect of the village. The certificate 
issued by the Collector to the plaintiff, previously 
to the grant of the sanad regarding the settlement 
•contained the following passage: — 44 Before the 
villages (Vesu and Sanya) were granted in jaghir, 
lands were held by peta-inamdars over which the 
jaghirdar has no right. They are entered in the 
sanad only for the purpose of receiving the settle- 
ment and paying it over to the Sarkar.” In 1877 
the plaintiff sued the defendant for the amount of 
three years’ summary settlement which he (plaint- 
iff) had paid to Government on account of the 
defendant’s land. Held, that ss. 69 and 70 
of the Contract Act (IX of 1872) did not apply to 
the case. Kamaludin v. Partap Mota 

I. L. R. 6 Bom. 244 

3. — • Suit for Contribu- 

tion — Payment by one person where both are liable. 
Qurere : Whether a suit for contribution, where 
both plaintiff and defendants were liable for the 
money paid by the plaintiff, falls within the scope 
•of either s. 69 or s. 70 of the Contract Act, *whieh 
seems rather to contemplate persons who, not 
being themselves bound to pay the money or to do 
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the act, do it under circumstances which give them 
a right to recover from the person who has allowed 
the payment to be made and has benefited by it. 
Futteh Ali v . Guxganath Roy * 

I. L. R. 8 Calc. 113 : 10 C. R. R. 20 

4. — . — V oluntary payment — 

Contract, relations resembling — Money paid. JB sold 
certain immoveable property to A, one of the terms 
of the agreement of sale being that A should retain 
a portion of the purchase-money, and therewith pay 
the amount of a simple decree for money against JB 
held by C. A failed to pay the amount of C’s 
decree, and B therefore sued him for the balance of 
the purchase-money and obtained a decree. In 
the meantime, C had the property attached in 
execution of his decree against B. A thereupon 
paid the amount of CT s decree. B subsequently 
took out execution of his decree against A for 
the balance of the purchase-money, and A paid the 
amount of the decree. A then sued B to recover 
the amount which he had paid in satisfaction of 
C* s decree against B. Held, that A was entitled, 
under s. 70 of the Contract Act, 1872, to recover 
such amount, B having enjoyed the benefit of the 
payment, and the same not having been intended 
to be gratuitous. Semble ; That the case came with- 
in the provisions of s. 69 of the Contract Act 
and of the principle laid down in Dulichand v. 
Ramleishen Singh, I. L. B. 7 Calc. 648. Ajtjdhia 
Prasad v. Bazar Sajjad I. L. R. 5 All. 400 

5. Vendor and Pur- 

chaser — Arrears of Government Revenue. On the date 
of the purchase of a revenue- paying estate there 
were arrears of revenue due. The instrument of 
sale was silent as to the party liable to pay such 
arrears. The purchaser was compelled to pay such 
arrears. Held, that the purchaser could not 
recover the money so paid from the vendor. Dost 
Muhammed v. Sajjad Ahmad X., Ij. R. 6 All. 67 

6. Meaning of 4 4 law- 

fully ”* — Mortgage — Decree enforcing hypothecation . 
• — Satisfaction of decree by person not subject to legal 
obligation thereunder — Suit for contribution brought 
by such person against judgment-debtor — Gratuitous 
payment. The widow of D, a separated Hindu, 
hypothecated certain immoveable property which 
had belonged to her husband. The immediate 
reversioners to D’s estate were his nephew S and 
the three sons of his brother O. After the widow’s 
death, the mortgagee put his bond in suit, implead- 
ing as defendants S, two of $’s four sons, and the 
three sons of O. Only the three last- mentioned 
persons resisted the suit, and the mortgagee 
obtained a decree directing the sale of the 
mortgaged property in satisfaction of Ms claim. 
From the operation of this decree S was wholly 
exempted, and his sons were made liable only to 
pay their own costs. Before any sale in execution 
of the decree could take place, the sons of 8 
paid the amount of the decree into Court, thus 
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saving the property from sale. They subsequently 
sued the sons of 0 for contribution in respect of 
this payment. It was found that, at the time 
when the payment Was made, S was a member 
of a joint Hindu family with the defendants and 
that his sons, the plaintiffs, had, at that time, no 
interest in the property by transfer from him. 
Held, that at the time of the payment the 
plaintiffs could not properly be regarded as in the 
position of eo-mortgagors with the defendants, 
so as to have an equitable lien upon the property 
they had saved from sale ; that it was not a case of 
a payment which the defendants were bound to 
make in which the plaintiffs were 44 interested ” 
within the meaning of s. 69 of the Contract Act ; 
and that therefore the fiction of an implied request 
by the defendants^ the plaintiff to make the pay- 
ment could not be imported into the case, and the 
plaintiffs were not entitled to contribution. Held , 
also, that there was no such relationship between the 
, parties as would create or justify the inference of 
any right in the plaintiffs to look to the defendants 
for compensation so as to make s. 70 of the Con- 
tract Act applicable ; and that, if the plaintiffs as 
mere volunteers chose to pay the money not for 
the defendants, but for themselves, they could not 
claim the benefits of that section. The principle 
of the decision in Pancham Singh v. Ali Ahmed, 
L L. R. 4 All. 58, has been recognized and provided 
for in the Transfer of Property Act. By the use of 
the word 4 4 lawfully in s. 70 of the Contract Act, 
the Legislature had in contemplation cases in 
which a person held such a relation to another as 
either directly to create or reasonably to justify 
the inference that by some act clone for another 
person, the person doing the act was entitled to 
look for compensation to the person for whom it 
was done. Ram Tuhul Singh v. Bisseswar Lai 
Sahoo, L. R. 2 I. A. 131, referred to. Chedi 
Lal v. Bhagwan Das . I. la. R. 11 All. 284 

7, - — - — Payment of Gov- 

ernment revenue by 'person wrongfully in possession of 
land. B , who was in wrongful possession of land 
which by right belonged to K, collected rents and 
paid the Government revenue. K eventually estab- 
lished her title to the property, obtained possession, 
and recovered the rents from the tenants, and B 
was obliged to refund the same. Subsequently B 
sued K to recover the sum which he had paid on 
account of revenue. Held , that the claim did not 
fall within the provisions of ss. 69 and 70 of the 
Contract Act, and the fact that the plaintiff had 
been a loser by his wrongful act, or that the 
defendant had been benefited by the payment he 
made, would give him no right of action against 
her, Tiluh Chand v. Soudamini Dasi , I. L. R. 4 
Calc. 566 , referred to. Binba Kttar v. Bhonda 
Das . . . . I. I*. R. 7 All. 660 

8. — — ; — — Voluntary payment 

—Landlord and tenant— -Government revenue, pay- 
ment of, by patnidar — Defaulting proprietor, lia- 


CCOTTRACT ACT (IX OF 1312)— contd. 
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hlity of, to recoup patnidar who pays Government 
revenue for him, when a separate account has been 
opened— Revenue Sale Law (Act XI of 1859), ss. 9, 
10, 11, 13, 14, and 54. A patnidar who had made 
certain payments on account of Government revenue 
due by his superior landlords who had defaulted, 
although a separate account had been opened for the 
payment of such Government revenue, brought a 
suit to recover the amount so paid. In such suit it 
was contended that the payments were merely 
voluntary, and that the plaintiff could not recover 
them. ^ Held, that the plaintiff was 4 * interested 
in making the payments , and was therefore entitled 
to recover under s. 69 of the Contract Act. Held, 
further, that s. 70 of the Contract Act applied 
to the case, inasmuch as the word 4 4 does 
in that section includes payments of money* and 
also that the plaintiff was entitled to recover 
under s. 9 of the Revenue Sale Law, as he believed in 
good faith that his interest would be endangered 
by a sale taking place. The liability of a landlord 
under s. 9 of the Revenue Sale Law to recoup a 
person paying Government revenue for him does 
not depend upon the questfbn of whether the money 
was originally deposited or not, but accrues 
upon its being credited in payment of the arrears. 
Smith v. Dinonati-i Mookerjee 

I. L. R. 12 Calc. 218 

9. — — — — — - — — — - — Money paid for In- 
come Tax by the person assessed and on whom demand !' 
is made cannot under these sections be recovered from 
a person, who is alleged to be the party really liable 
to pay. When the income-tax authorities 
assess a person in respect of certain income alleged 
to be derived by him and recover the tax so asses- 
sed from him, such person cannot, under s. 69 or s. 
70 of the Contract Act, recover the amount so paid 
from another person on the ground that such other' 
was in actual receipt of the income. S. 69 cannot 
apply, as the latter person, not being assessed, 
was not legally bound to pay the tax and s. 70 
cannot apply as the persons paying the tax did so 
on his own account and not on behalf of another. 
Raghavan v. Alamelu Ammal (1907). 

I. L. R. 31 Mad. 35 

10. 44 Person interested ? - 

in the payment of money ” — Volunteer — Civil Proce- 
dure Code , s. 283. The plaintiffs, alleging them- 
selves to be the purchasers of the mortgagees 5 rights 
in certain land, paid the amount of a decree against 
the mortgagee in order to save the property from 
sale. But it had been already found in a suit 
under s. 283 of the Code of Civil Procedure, that 
the sale to the plaintiffs was fictitious and 
inoperative. Held, that the plaintiffs were not 
entitled to recover the amount paid as above 
described from their vendors.. Ram Tuhul Singh 
v, Biseswar Lall Sahoo, L. R. 2 1. A. 131, and 
Chedi Lal v. Bhagwan Das , I. L. R. 11 All. 234, 
referred to. Janki Prasad Singh v. Baldeo 
Prasad (1908) . . I. Ii. R # 30 All. 187 
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s, 70. 

See Costs . . 8 C. W. NT. 178 

See Sale fob Arrears of Revenue — 
Deposit to stay Sale. 

I. L. R. 30 Gale, 794 

See Small Cause Court, mofussil — 

J urisdiction — Contract. 

I. L. R. 3 Ail 86 
I. 3j. R. 4 All. 134, 152 
I. X». R. 15 Calc. 652 

1. Repairs by Govern- 

ment to a tank in which zamindar is interested — Suit 
againt zamindar s for share of cost. The Govern- 
ment repaired a certain tank from which were j 
irrigated lands in the zamindari of the defendants, 
and alsoraiyatwaii villages held under Government 
which had been severed from the zamindari. It was 
found that the defendants knew that the repairs 
Which were necessary for the preservation of the 
tank were being carried out, and did not wish to 
execute them themselves except as contractors, 
and that they had enjoyed the benefit of the work 
done, and further that Government had carried 
out the repairs not intending to do them gratuitous- 
ly for the defendants. It was not found that there 
was any request, either express or implied, on the 
part of the defendants to the Government to exe- 
cute the repairs. In a suit by the Secretary of 
State to recover from the defendants their share of 
the cost incurred : Held , that the plaintiff was 
entitled under the Contract Act, s. 70, to recover 
part of the cost incurred, estimated with reference 
to the irrigable area of the villages ow r ned by the 
plaintiff and defendants, respectively. Damo- 
DARA MuDALIAR V. SECRETARY OF STATE FOR INDIA 

I. L. R. 18 Mad. 88 

2. - : Debutter estate — 

Fees. The fees of certain pleaders, who had been 
engaged by a deceased shebait in conducting suits 
in connection with the debutter estate, having been 
paid by his executors, the debutter estate was liable, 
under s. 70 of the Contract Act, to make good such 
payment. Expenses incurred by a shebait in crimi- 
nal cases, in which the debutter estate was interest- 
ed, were charged on the debutter estate. Peary 
Mohan Mookerjea v. Narendra Nath 
Mookerjea ( 1905) . I. Xi. R. 32 Calc. 582 

s.c. 9 C. W. 1$. 42 

3. — — ~~ — — — Improvements by 

Co-owner — N on- gratuitous act — Contract Act (IX of 
1272) s. 70 — Notice by Municipality . A notice was 
issued upon the owners of a hat by the Muni- 
cipality to effect certain improvements, and A , one 
of the co-sharers, effected the required improve- 
ments, for in the event of non-compliance with the 
notice, the license for holding the hat was threat- 
ened to be withdrawn. Upon a suit for contri- 
bution brought by A against B, the other co- 
sharer : Held , that inasmuch as the property was 
saved from a forfeiture or disability, which 
would have injuriously affected its value, A in 


CONTRACT ACT (IX OF 1872)— contd. 

s e 70 — concld. . * 

making the improvements did not intend to act 
gratuitously and was, therefore, entitled to 
contribution under s. 70 of the Contract Act. 
Damodara Mudaliar v. The. Secretary of State for 
India, I. L. B. 18 Mad . 88, approved. Jarao 
ilUMARi V. Basanta Kumab Roy (1905) 

I. Xi. R. 32 Calc. 374 


See Civil Procedure Code (Act XIV of 
1882), s. 310A . 12 C. W. H. 151 

See Money had and received. 

I. Xi. R. 25 Mad. 548 

See Small Cause Court, Mofussil — 
J urisdiCtion — Damages. 

I. X*. R. 2 All. 671 

1. — Mistake — • Liability of person to 

whom money is paid by mistake — Principal and 
Agent. A treasury officer, under the imposition of a 
gross fraud, paid money to the defendant, who was 
the innocent agent of the person who contrived the 
fraud. In paying the money the treasury officer 
neglected no reasonable precaution, nor was he in 
any way guilty of carelessness. Held, that the de- 
fendant was bound to repay the money received by 
him, and that he could not defend himself by the 
plea that he had paid it to his principal ; nor could 
the Court allow that the circumstance that the prin- 
cipal was himself a servant of the plaintiff, and in 
the course of his employment obtained facilities for 
committing the fraud, relieved the defendant from 
his liability. Shugan Chand v. Government, 
North-Western Provinces I. L. R. 1 All. 79 

2. : Arrears of Revenue 

— Voluntary Payment — Mistake — Payment under a 
mistake. The plaintiffs, believing that they held a 
four annas share, and the defendants the remaining 
twelve annas share, in a patni, the revenue of 
which was in arrears, paid to the zamindar, on the 
8th of March 1876, a portion of the arrears corres- 
ponding to the share in the patni to which they 
considered themselves entitled. It was afterwards 
decided, in a suit between the parties, that the 
plaintiffs were not entitled to any share in the patni, 
and that the defendants were entitled to the whole 
sixteen annas thereof. Subsequently to this 
decision, the defendants, in paying up the 
arrears of revenue due on the patni, took the be- 
nefit of the payment made by the plaintiffs on 
the 8th of March 1876, and paid in only so much as, 
together with the previous payment, made up the 
whole arrear. The plaintiffs then brought the pre- 
sent suit to recover from the defendants the amount 
of the payment made to the zamindar on the 8th of 
March 1876. Held, that the payment was not a 
voluntary payment, and that the plaintiffs were 
entitled to recover. Nobin Krishna Bose 'v. 
Mon Mohun Bose 

X. Is. R. 7 Calc. 573 :9C.L, R. 182, 


s. 72. 
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But see Tiluck Chand v. Soudamini Dasi 

I. L. R. 4 Calc. 506 :3C, L. E. 450 


Payment of debt 


erroneously supposing person was liable to contribute . 
Where the plaintiff purchased property and 
discharged a debt for which the property was 
hypothecated, believing that certain persons were 
liable to contribute, of whom one was subsequently 
declared not liable to contribute, held, not to be 
such a payment by mistake as to give him a right 
of suit. Nilkunth Sahee v. Hunooman Pershad 

3 NT. W. 136 

4 t - - Money paid under 

Mistake — Fraud inducing a mistake. A , a gomastah 
of B’s deceased husband, represented to B that he 
had her husband’s will in his possession, containing 
a legacy in A 5 * * * 9 s favour, and obtained from B an 
agreement for :R2,0Q0, expressed to be in con- 
sideration of the alleged will being given up to B, 
of A foregoing his legacy, and of services to be 
rendered by A in winding up the affairs of the 
shop. In pursuance of this agreement, B paid a 
sum of money to A, but, upon discovering that the 
alleged will was not a will at all, sued to recover 
back the money so paid by her. Held, that under 
the circumstances the taking of the agreement was 
a fraud upon B, that the payment of the sum of 
money by B was not a voluntary payment, and 
could be recovered back, and that the Court could 
not apportion the amount (if any) that might be 
claimable by B for work done under the agreement. 
Rupabai v. Parbhuram Kirpashankar 

8 Rom. A. C. 102 

5 . : Voluntary Payment —Money 

paid ibid not due, and paid under compulsion. In 

execution of a decree, the plaintiff purchased 

certain property. Subsequently the defendant, 

in execution of another decree against the 
former owner of the property, proceeded to execute 
his decree against the same property. The plaint- 
iff thereupon preferred a claim, which was dis- 
allowed, as he had not then obtained, and con- 
sequently could not produce, the sale certificate. 
In order to prevent the sale, he then paid the 
amount of the defendant’s decree into Court, and 
subsequently instituted a suit against the defend- 
ant to recover the amount so paid into Court to 
prevent the sale. The defendant contended that 
the amount was paid voluntarily and could not 
be recovered back. lltld, following Dooli 
Ghand v. Bam Kishen Sing, L. It. 8 1. A. 93, 
I". L. B. 7 Calc. 648 , that it was not a voluntary 
payment, and that the plaintiff was entitled to a 
decree. Fatima Khatoon Ghowdrain v. Maho- 
med Jan Ghowdhry, 12 Moo. 1. A . 65 : 10 W. B. 
P. G. 29, referred to. Asibun v. Bam Proshad 
Das, 1 Shome 25, doubted. Jugdeo Narain 
Sdtgh v. Baja Singh . 1. 1*. R. 15 Calc. 656 


See Damages — Measure and Assess- 
ment of Damages — Breach of Con- 
tract . I. Ii. R. 12 Bom. 242 

See Interest — Miscellaneous Cases — 
Arrears of Rent. 

I. Is. R. 18 All. 240 

See Interest— Omission to stipulate 
for, or Stipulated Time has expired. 

I. L. R. 20 Mad. 481 
See Limitation Act, 1877, Art. 116. 

I. L. R. 3 Mad. 76 
I. Ii. R. 12 Gale. 357 
See Oudh Rent Act. 

I. If. R. 26 All. 299 

2-* -- Vendor and Pur- 

chaser — Contract to sell immoveable property — Dam- 
ages for breach of such contract . The rule in Flureau 
v. Thornhill, 2 W. Bl. 1078 , is not law in this coun- 
try. S. 73 of the Contract Act imposes no excep- 
tion on the ordinary law as to damages, whatever the 
subject-matter of the contract. In cases of breach 
of contract for sale of immoveable property through 
inability on the vendor’s part to make a good title, 
the damages must be assessed in the usual way, 
unless it can be shown that the parties to the 
contract expressly or impliedly contracted that this 
should not render the vendor liable to damages. 
Pitamber Sundarji v. Cassibai , I. L. B. 11 Bom. 
272, distinguished. Ranchhod v. Manmohandas 
(1907). . . . I. Ii. R. 32 Bom. 165 

2. r s . 73 and ss. 77, 83, 84, and 107 

— Be-sale , notice of — Bight of unpaid vendors — No- 
minal damages. The defendant purchased from the 
plaintiffs a cargo of Watson’s Hartley steam coal at 
-R21 per ton, to arrive by ship Grecian, but on its 
arrival the defendant, on being called upon to do 
so, refused to take delivery, on the ground that the 
usual certificate that the coal was what it was 
stated to be did not accompany the cargo. The 
plaintiffs thereupon gave notice to the defendant 
that, unless delivery were taken, the coal would 
be sold on his account and at his risk ; and on the 
defendant repeating his refusal to take delivery, 
the plaintiffs caused the coal to be sold, and "it 
was purchased in the name of M c£? Go., for R13 
per ton. In a suit, which was stated in the plaint 
to be for the loss sustained by the plaintiffs 
on the re-sale, the Court found that the plaintiffs 
themselves were the real purchasers, and that the 
sale had taken place without proper notice, and 
under the circumstances was invalid. Held, both 
in the lower Court and on appeal, that the plaint- 
iffs had, by the way in which they had dealt with 
the coal, rendered themselves accountable to 
the defendant in respect thereof, and that, not- 
withstanding the defendant had committed a 
breach of the contract in refusing to take 
delivery of the coal, the plaintiffs were bound 
to give an account of the coal and prove that 
they had sustained a loss on the re-sale, and on 
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Penalty — Suit by a joint pro- 


GOHTRACT ACT (IX OP 1872)— conid. 

— . — — — — . s. 78 — conoid. 

their omission to do so they were not entitled to 
recover any damages. Held on appeal, per 
Marks y, J., that the plaintiffs were not entitled 
to put aside the sale as invalid and treat the case 
as one for damages for breach of contract. Under 
the circumstances, they were not entitled to even 
nominal damages. The mere shipment on board 
the Grecian did not pass the property in the 
•coal to the defendant under s. 77 of Act IX of 
1872. Per Pontifex, J. — Whether, by virtue of 
the contract and the subsequent appropriation 
and shipment, the property in the coal passed 
•or did not pass to the defendant within the 
meaning of s. 84 or s. 83 of Act IX of 1872 ; 
•even if the sale were invalid, the plaintiffs were 
not entitled, considering their conduct in dealing 
with the coal, and the concealment of their 
interest in the purchase, and in the absence of 
satisfactory evidence of what ultimately became 
of the coal, to recover any, damages. Buchanan 
v. Avdall . . . . 15 B. Xi. It. 276 

- s. 74. 

See Administration Bond. 

I. L. R. 10 All. 29 

See Contract — Alteration oe Con- 
tract — Alteration by Court. 

I. L. R. 1 Mad. 349 
I. D. R. 36 Calc. 354 ; 736 

See Damages — Measure and Assess-' 
ment of Damages — Breach of Con- 
tract . . 20 W. R. 481 

I. L. R. 5 All. 238 
I. L. R. 12 Rom. 242 
I. L. R. 22 Mad. 453 
3 C. W. 3N. 43 

i 

See Interest — Stipulations amounting : 
or not to Penalties. 

See Madras District Municipalities 
Act, s. 261 . I. I». R. 16 Mad. 474 

See Penalty . I. L. R. 36 Calc. 960 


CONTRACT ACT (IX OP 1872) — conid. 

■ s. 74 — contd. 

higher rate was a mere threat, and not intended 
to be earned out. The first Court gave a decree 
at an enhanced rate, or an addition of two annas 
in the rupee, in terms of s. 29 (b) of the Bengal 
Tenancy Act. On appeal, the Subordinate Judge 
dismissed the whole suit, oil the ground that the 
suit being one for enhanced rent, and the plaintiff a 
part proprietor, the suit did not lie. Held, that, the 
kabuliat having been executed before the Bengal 
Tenancy Act was passed, the present case did not 
come within the operation of that Act, and the 
plaintiff, although a part proprietor, could bring 
this suit. Earn Ghunder Chackrabutty v. GiridJmr 
Dutt , I. L. E. 19 Calc. 755, followed. Held by 
Prinsep andGHOSE, JJ. (Rampini, J., dissenting), 
that the additional rent was intended to be 
enforceable only on default to execute a fresh 
kabuliat, and the so-called agreement to pay at the 
enhanced rate of R4 was in the nature of a penalty. 
Held by Rampini, J. — The plea that the rate of 
R4 was a penalty was not taken by the defendant 
in his written statement, and, in any case, the 
stipulation did not come within the purview of s. 
74 of the Indian Contract Act, and the suit was 
not for compensation for breach of contract, but 
for rent at a rate which the defendant has agreed 
to pay from a certain time. Held, also, that s. 29 
{d) of the Bengal Tenancy Act has no retrospective 
effect, and does not apply to the present kabuliat, 
w’hich was executed before the passing of that 
Act. That s. 5 of Bengal Act VIII of 1869 did 
not debar an agreement by an occupancy raiyat 
to pay whatever rate he pleased. Banlce Behari 
v. Sundar Lai, I. L. E. 15 All. 2 32, referred to. 
Tejendro Narain Singh v. Bakai Singh 

I. Xj. R. 22 Gale. 658 


2 . 


Penalty — Interest 


prietor for arrears of rent — Bengal Tenancy Act j 
(VIII of 1885), s. 29 ( b ) — Kabuliat executed prior 
to — Covenant for a higher rate — Enhancement of rent 
— Bengal Rent Act ( VIII of 1869), s. 5. In a 
kabuliat executed in 1881, it w r as stipulated that 
upon the expiry of the term of seven years fixed 
therein, a fresh lease should be executed ; that should 
the defendant cultivate the lands without executing 
a fresh kabuliat, he would pay rent at the rate of 
R4 a bigha (a rate much higher than that fixed for 
the term). No fresh kabuliat w*as executed on 
expiry of the term, and the plaintiff, a part pro- 
prietor, collecting rent separately, brought this 
suit for arrears of rent at the new r rate of R4. The 
defendant objected, inter alia, that the plaintiff, 
being a part proprietor, was not entitled to sue for 
enhanced rent, and that the stipulation for the 


— Stipulation to pay higher rate — Rate originally con - 
traded for— Subsequent reduction. A sum of money 
was borrowed at a certain rate of interest. Subse- 
quently on a settlement of account between the 
parties, it was agreed that a lower rate of interest 
would be chargeable on the amount remaining due, 
if paid within a certain date ; but, if not so paid, the 
higher rate originally contracted for w r ould be pay- 
able. Held, that the stipulation for the payment of 
interest at the higher rate cannot be regarded 
as a penalty, that being the rate originally contracted 
for. Where the parties are sui juris and there is no 
question of fraud or oppression or improper deal- 
ing or undue influence, they are competent to make 
and must stand by their own bargain. Kirti 
Chunder Chatterjee v. Atkinson (1906) 

10 C. W. H. 640 

- Interest — High rate 


3. — — 

— Penalty. A stipulation for the payment of interest 
at the rate of R75 per cent, per annum from the 
date of the bond, on failure to pay the principal 
amount in two instalments on dates as fixed in the 
bond, was held in the circumstances of the case to 
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be a penalty. It is open to a Court to consider the 
facts and circumstances of each ease and determine 
whether a stipulation for a high rate of interest is 
or is not a penalty, its finding on the question being 
rather a finding of fact than of law. Miajan 
Patabx v. Abdul Jubbar (1906) 

10 C. W. 3ST. 1020 

4. — Forfeiture of deposits — For- 

feiture, no relief against, if amount reasonable. 
Neither s. 74 of the Contract Act, nor the principle 
of law laid down in decisions dealing with promises 
to pay specified sums in case of breach of contract 
apply to cases of forfeiture of deposits for breach 
of stipulations even when some of them are but 
trifling, while others are not such. Wallis v. Smith , 
L. B. 21 Oh. D. 243, 258. In such cases the rule is 
that where the instrument refers to a sum deposited 
as security for performance the forfeiture will not be 
interfered' with, if reasonable in amount. Srinivasa 
v. Ratfmasabapatlii, 1. L. B. 16 Mad. 474, not 
followed. Manian Patter v. Madras Railway 
Company (1906) . . I. Xu R. 29 Mad. 118 

5, — Damages — Bond given for the 

performance of public duty , but not under the provi- 
sions of any law not within exception to s. 74 of the 
Contract Act — Bight of suit — Civil suit maintainable 
in respect of act amounting to criminal offence — Limit- 
ation Act (XV of 1867), Sch, II, Art. 6, s. 115- 
Local Board's Act, ss. 162C and 162 D do not bar 
a civil suit on contract. An agreement between a 
contractor and a Local Board contained the 
following terms ; — As I have taken over under 
contract for ft 40 6 the right to collect the fees 
on the articles brought for sale in Udipi market 
from 1st April 1902 to 31st March 1903, I am bound 
to act according to the following conditions — I 
am not entitled, to collect more than the under- 
mentioned rate of fees from the persons seated 
and trading on the site of the fair — 


Bate of fees. 


Each head-load 
,, cart-load 


I am bound to put up a board with the rates of fees 
to be collected by me and my name in English and 
Canarese in a public place in the market. If I, my 
agent, or servant were to act contrary to the above 
regulations, I shall be liable to pay a fine not exceed- 
ing ft 50 imposed by the President of the Taluk 
Board, or I am not entitled to object, if my gutta is 
put up for auction again, subject to the loss that 
may be sustained by the Taluk Board. Under the 
terms of the above contract, the President of the 
Taluk Board imposed on the defendant a fine of 
R20 on 4th November 1902" in respect of illegal 
excessive collections made by his agent. The 
defendant not having paid the fine, the President 
instituted a civil suit for the amount of the fine on 
4th January 1904. Held, that the suit was main- 


CONTRACT ACT (XX OF 1872 )— contd. 
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tamable, although the acts of the defendant’s agent 
amounted to a criminal offence and no criminal 
proceedings were taken against the agent. It is 
doubtful whether the doctrine that a person 
injured by a felonious act cannot seek civil redress 
without prosecuting the felon in the criminal 
Courts applies in India ; and the doctrine does 
not apply where a principal is sued in the civil 
Courts in respect of the wrongful acts of his 
agent. Held, also, that the agreement in question 
was not a bail-bond or recognisance within the 
meaning of the exception to s. 74 of the Contract 
Act, and though given for the performance of a 
public duty, it w^as not given under the provisions 
of any law. The exception to s. 74 did not 
apply and the plaintiff was entitled to reasonable 
damages under the section. Held, also, that the 
suit was based on contract and for purposes of 
limitation fell within Art. 68 or 115 of Sch. II of 
the Limitation Act and not under Art. 6 of the 
schedule. Held, further, that the penal clauses of 
ss. 162C and 162D of the Local Board’s Act did not 
preclude the plaintiff from suing the defendant on 
his contract. President of the Taluk Board, 
Kundapur v. Burde Lakshminarayana Kampthi 
(1907) . . I. Xi. R. 81 Mad. 54 

6. Expl., effect of — Mortgage- 

Simple mortgage, personal liability under, exists 
unless special contract to the contrary — Absence of 
specific prayer in plaint no ground for refusing 
appropriate relief — Delay no abandonment of right. 
In the case of simple mortgages, the personal 
liability of the mortgagor exists, unless there is a 
specific contract to the contrary. Wahid-un-Nissa 
v. Gobardhan Dass , I. L. B. 22 All. 453, 461, referred 
to. Where the plaint asks for a decree against 
the defendants as members of the family and 
“ for such other relief as the Court may think fit, 55 
the Court ought to grant the plaintiff such appropri- 
ate relief as he is entitled to and such relief cannot be 
refused on the ground that there is no specific prayer 
for such relief. Though it is within the scope of 
the authority of the managing member of a Hindu 
family to execute the mortgage so as to bind the 
family assets, the plaintiff in a suit on such mort- 
gage is not entitled to a personal decree against a 
defendant member of the family who is not a party 
to the mortgage in respect of the money alleged to* 
be in his hand. Mere delay by the plaintiff in suing 
to enforce a contract is no evidence of an intention 
not to enforce its terms. Under the explanation to 
s. 74 of the Indian Contract Act, it is for the Court 
to decide on the facts of the particular case whether 
a stipulation for increased interest from the date of 
default is or is not a stipulation by way of pendtty. 
It was not the intention of the Legislature to enact 
that such stipulations are always to be considered 
penal. The explanation w r as simply intended to- 
meet the decisions in wdiich it was held that such 
stipulations are not penal and must he enforced. 
Abbakke Heggadthi v. Kinhiamma Shetty 
I, Xi t ?fR. 29 Mad, 401 
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1. s. 70— -Government currency 

note. A Government currency note was stolen 
from A and cashed by B in good faith for C. On 
the conviction of 6 for theft, the Magistrate 
ordered the note to be given to B. A appealed to 
the Sessions Judge, who was of opinion that he was 
not competent to interfere as a Court of Appeal 
under s. 419 of the Criminal Procedure Code, but 
submitted the case for the orders of the High Court. 
Held, that the provisions of s. 76 of the Contract Act 
did not apply, as the change of a currency note for 
money is not a contract of sale, and that, as the note 
came honestly into the hands of B, the order of the 
Magistrate was right. Empress v. Jogessur 
Mochi . . . I. D. R. 3 Calc. 379 

2;- — Government cur- 

rency note— Goods. A Government currency note is 
not 44 goods 55 within the meaning of the Contract 
Act. In the matter of Michell . 1 C. L. R. 339 

ss. 77, 78, 82, 83, 88, 178. 

See Contract . 1 . I*. R. 33 Calc. 547 


— ss. 77, 83,95,17 8. 

See Contract . I. L. R. 34 Calc. 173 


— : s. 78. 

See Insurance . I. L. R. 32 Calc. 816 

1* — — — Sale of goods — Ascertained 

goods— Transfer of oivnership — Contract Act , s. 86 — 
Breach of toarranty — Ordinary diligence. A con- 
tracted with B to sell him 975 maunds of rice, the 
whole contents of a certain golah at Kallygunge 
(near which place B resided), at a certain rate. B 
paid to A certain earnest- money, and agreed to 
remove the whole of the rice, after weighing, on or 
before a certain date. B transferred his contract to 
C, who, through his servant, took delivery from A of 
130 maunds, paying to A R 1,000, but subsequently 
refused to take delivery of the residue, as he alleged 
it to be of inferior quality to that contracted for. ; 

The golah was accidentally burnt, and the residue i 

of the rice destroyed. In a suit by A to recover i 
from B the balance of the purchase- money (after 
deducting the payments made) under the contract : 

— Held , that the sale was complete, and the owner- 
ship, with the risk of loss in the rice sold, passed to 
B under ss. 78 and 86 of the Contract Act, because 
the contract was for 44 ascertained goods ** for which 
B had paid earnest-money and taken part- delivery ; 
and that it was not open to B to rescind the sale on 
alleging and proving a breach of warranty on the 
part of A unless he could bring the case within the 
provisions of s. 19 ; but that he was precluded from 
so doing, because he might have discovered the 
inferiority of the quality of the rice by using 44 ordi- 
nary diligence. 55 Shoshi Mohun Pal Ohowdhry v. 
Hobo Krishto Poddar . I. L. R. 4 Calc. 801 

2. Sale of goods by 

description — Purchaser's right to reject — Whether 


CONTRACT ACT (IX OR 1872)— eontd. 
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goods according to contract or not , how relevant — 
Delivery of part of the goods — Suit for prices of goods 
rejected— Contract Act, s. 92. B K agreed to buy 
from M R five bales of chrome orange twists, 44 or 
any part thereof that may be in a merchantable 
condition ex City of Cambridge, or other vessel or 
vessels 55 with specific marks and numbers, each bale 
containing 500 lbs., at so much per lb., to be paid for 
on or before delivery. B K took delivery of, and 
paid for, only one bale, but rejected the others. 
M R brought a suit for the price of the four bales 
rejected. Held , that the property in the goods did 
not pass to the defendant by the terms of the 
contract, nor was the delivery that was taken by him 
of the one bale a delivery of 44 part of the goods 55 
within the meaning of ss. 78 and 92 of the Contract 
Act ; the suit, therefore, did not lie. Held, also, 
that the question whether the defendant was 
entitled to refuse the goods — in other words, whether 
the goods were according to the contract or not — 
was one that was unnecessary for the purposes of 
the present suit, but it would have been otherwise 
if the suit were one for damages on the ground of 
the defendant 5 s refusal to accept the goods. A pur- 
chaser 5 s right to reject goods by reason of their not 
answering the description in the contract may be 
independent of the question whether the property 
in the goods has passed to him or not. Mitchell 
Reid & Co. v. Ruldeo Doss Khettry 

I. L.B, 15 Cale.l 


See Attachment — Subjects or Attach- 
ment-Annuity or Pension. 

I. Xi. R. 6 AIL 634 

— — s. 93. 

See Right of Suit — Contracts or 
Agreements . 1. 1*. R. 15 Bom. 1 

Suit for Damages 

for non-delivery — Obligation to deliver. In a suit for 
damages on account of failure to deliver goods 
(kulaye) sold, where the contract was to deliver by 
weight, the weighmeat taking place in the seller’s 
own premises : Held, that, as plaintiffs did not 
apply for delivery, the sellers, defendants, were not 
under the Contract Act, s. 93, bound to deliver the 
goods. Kanooram Sriman v. Golap Chand 
Nowluckha . . . .24 W. R, 178 


See Contract — Construction of Con 
tracts * . I. L. R. 24 Calc. 8 

Xj, R. 23 X. A. 119 


See Vendor and Purchaser — Vendor, 

RIGHTS AND LIABILITIES OF. 

X. L. R. 14 Bom. 57 
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CONTRACT ACT (IX OF 187 %)~-conid. 
s . 107. 

See Contract — Breach of Contract. 

I. Ii. R. 24 Calc. 124, 177 
I. Ii. R. 19 All. 585 
I. Ii. R. 23 Mad. 18 
I. Ii. R. 25 Gale. 505 
2 C. W. N. 288 
7 C. W. N. 562 

See Damages — Measure and Assess- 
ment op Damages — Breach of Con- 
tract . I. Ij. R. 24 Gale. 124 ; 177 
I. L. R. 19 All. 535 
I. Ii. R. 25 Calc, 505 
2 C. W. N. 283 
I. Ii. R. 23 Mad. 18 

s. 108. 

See Delivery Order. 

I. L. R. 8 Bom. 501 

1 , Excep. 1 — Possession of Goods 

by person other than owner — Title conveyed by 
vendor to vendee. The plaintiff let to D a piano 
on hire on the following terms : — “ At R3Q per 
month; if duly paid for and kept three years, 
shall then become the property of hirer.” These 
terms were embodied in a voucher which was signed 
by D. The monthly hire was not regularly paid, 
and the plaintiffs sued for and obtained a decree for 
a portion of the hire up to May 1873. Subsequently 
in that month, D sold the piano to the defendant 
who obtained delivery of it in June. In a suit by 
the plaintiff in trover for conversion of the piano, 
the Judge found that the defendant acted in good 
faith. Held, that the possession acquired by D was 
not possession by consent of the owner within the 
meaning of s. 108 of Act IX of 1872, excep. 1, and 
that he did not, by sale to the defendant, transfer 
the ownership in the piano to him. Excep. 1 of 
s. 108 does not apply where there is only a qualified 
possession, such as a hirer of goods has, or where the 
possession is for a specific purpose. Greenwood v. 
Holqubtte . 12 B. L. B. 42 : 20 W. R. 467 

2. — — — Possession with 

consent of Owner — Bailment — Bailee — Sale by bailee 
of goods hailed — Title of vendee. The general rule 
laid down by s. 108 of the Contract Act that no 
seller can give to a buyer a better title than he has 
himself is qualified by excep. 1 to that section. 
But the possession contemplated by that exception 
does not extend to every case of detention of chattels 
with the owner’s consent. The exception has 
particular relation to the cases of persons allowed 
by owners to have the indicia of property, or 
possession under such circumstances as may 
naturally induce others to regard them as owners 
and constituting some degree of negligence or 
defect of precaution imputable to the true owners. 
Where, however, the detention of a chattel is 
allowed for a particular limited purpose, there is 
not a possession such as is required by the excep- 
tion. In the case of a gratuitous bailment of a 
chattel, the possession remains constructively with 
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the owner. S left with 0 a buffalo and a calf, to- 
be taken care of during his absence from home.. 
C sold the animals to M. S sued to recover them. 
Held, that the bailment by S to O was a gratuitous 
one, or else a mere custody by 0 for S ; that S was, 
therefore, at the time of sale in constructive posses- 
sion of the animals, and G could not transfer to M 
an ownership that he had not himself. Shankar 
Mttrlidhab v. Mohanlal Jadurim 

I. Ii. R. 11 Bom. 704 

— s . 120. 

See Contract . I. L. B. 86 Calc. 736 

s. 124. 

See Voluntary Payment. 

I. L. R. 14 Bom. 299 

• ss. 128-147. 

See Dekkan Agriculturists Relief 
Act, s. 72 . I. L. R. 5 Bom. 647 

s. 127. 

See Principal and Surety — Rights and 
Liabilities oe Surety. 

I. Ii. R. 1 All. 487 

s 128> 

See Principal and Surety — Rights and 
Liabilities op Surety. 

4 C. Ii. R. 145 

See Surety — Liability op Surety. 

I. Ii. R. 19 Bom. 697 

s. 129. 

See Act ]No. V op 1881, s. 78. 

1. 1.. R. 31 All. 50 

s. 130. 

See Appeal to Privy Council — Stay 
op Execution pending Appeal. 

I. L. R. 19 Mad. 140' 

See Minor — Bombay Minors Act (XX op 
1804) . I. Ii. R. 19 Bom. 245 

See Res Judicata — Causes op Action — 
Continuing- Guarantee. 

I. L. R. 27 Bom. 418 

See t Surety — Discharge op Surety. 

. L. R. 29 Calc. 68 

— Revocation of continuing- 

guarantee — Application to a contract of suretyship 
under administration bond — Probate and Adminis- 
tration Act ( V of 1881), s. 78 — Administration 
bond, entered into by surety — Allegations by surety 
against administratrix of waste and mismanagement 
Suit by surety against administratrix seeking 
to be discharged from liability regarding future 
acts of administratrix — Maintainability. First 
defendant was administratrix of her husband’s 
estate. Plaintiff became one of her sureties under 
s, 78 of the Probate and Administration Act. 
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Plaintiff brought this suit alleging that first defend- 
ant as administratrix was wasting and mismanag- 
ing the estate. He asked that he might be dis- 
charged from his recognisance as a surety as 
regards future transactions on the part of the 
administratrix, that in the alternative the adminis- 
tratrix might be directed to complete her adminis- 
tration of the estate, and that his surety bond might 
then be vacated Held , that the plaintiff was not 
entitled to the relief asked for. Held , also, that, 
s. 130 of the Contract Act does not apply to the 
special contract of suretyship, which is entered into 
by a surety to an administration bond. Raj 
N drain Mooherjee v. Ful Kumari Debi , I. L . R. 29 
Calc. 68, not followed. Bad Somi v. GhoJcshi 
Ishvardas Mangaldas , I. L. R. 19 Bow,. 245 , followed 
and approved.' Subeoya Chetty v. Ragammall 
(1905) . . . LIj. B. 28 Mad. 161 

s. 131. 

See Guarantee . I. Ii. B. 10 All. 531 

See Hindu Law — Debts. 

I. Is. B. 11 Mad. 873 

ss. 132, 130. 

See Bill of Exchange. 

I. Is. B. 3 Calc. 174 

7 s. 183. 

See Principal and Surety. 

I. Is. B. 36 Calc. 62 6 

ss. 133-143. 


See Principal and Surety. 

— ss. 134, 137. 


s. 151. 


See Surety — Discharge of Surety. 

I. L. B. 24 All. 504 

ss. 141-142. 

See Voluntary Payment. 

I. Is, B. 14 Bom. 299 

----- - — s. 142. 

See Guarantee . 1. Is. B. 6. Mad. 406 

ss. 143, 144. 

See Administration Bond. 

10 C. W. 3KT. 673 

— s. 145. 

See Contribution, suit for — Payment 
of Joint Debt by one Debtor. 

I. Is. B. 26 la d. 322 

ss. 148-101. 

See Carriers. 

See Railway Company. 

- ss. 150, 151, 152. 

See Onus of Proof — Bailments. 

I. Is. B. 9 AIL 398 


See Bill of Lading. 

I. L„ B. 10 Calc. 480 

— ss. 151, 152. 

See Hotel-Keeper and Guest. 

I. Is. B. 22 All. 1 64 

ss. 151, 152, 161. 

See Railways Act (IX of 1890), s. 72. 

I. Is. B. 30 Calc. 257 

— s. 170. 


I. Is. B. 6 All. 139 
I. Is. B. 8 Calc, 312 


See Bailment 
See Lien . 

— s. 171. 

See Attorney and Client. 

I. Is. B. 6 Gale. 1 
See Bankers . I. Is, B. 19 Mad. 234 

See Lien . I. Is. B. 8 Gale. 312 
I. Is. R. 13 Bom, 314 

s. 176 — Suit for sale of property 
'\ pledged — Pledgor's right to sue for sale — Limiia- 
1 tion Act {XV of 1877), Sch. II, Arts. 37,120. Plaint- 
iff lent money on the pledge of jewels, and sued 
I more than three years and less than six years 
i from the date of the pledge, to recover the amount 
lent, by sale of the jewels and from defendant 
personally. Held {per Subrahmanta Ayyar and 
| Benson, JJ.) 9 that plaintiff was entitled to sue for 
the sale of the property pledged to him notwith- 
standing that he was also entitled, under s. 176 of 
i the Contract Act, to sell the property without 
reference to the Court. Held , also, that the claim* 

| to proceed against the property pledged was 
| governed by Art. 120, and the claim to proceed 
I against the debtor personally was governed by 
! Art. 57 of Sch. II of the Limitation Act. Per 
Davies, J . — That the claim to proceed against the 
debtor personally was governed by Art. 57 and was 
barred, but that, in so far as the suit was for a sale 
of the pledged property, that was merely an in- 
cident in the nature of an accessory to the right to- 
recover the debt, which became barred with the 
right of suit for that debt. The right of sale, 
however, remained. Villa Kamti v. Kalelcarq, ,. 
I. L. R. 11 Mad. 153, commented on. Mahalinga 
Nadar v. Ganapathi Subbien (1902) 

I. Ii. B. 27 Mad. 528 

— Ss 170. 

See Lien . I. L. B. 18 Calc. 573 
Ii. R. 18 I. A. 78 

See Limitation Act, 1877, Sch. II, Art. 

57 .1. Ii. B. 24 All. 251. 


— — Custody of Servant 

— Possession — Pledge of goods. A servant, entrust- 
ed by his mistress with the custody of goods, 
pawned them during her absence. The mistress 
sued in trover for the goods. Held, that the custody 
of the servant was not “ possession 55 within the- 
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meaning of s. 178 of the Contract Act, and that, if he 
was to be regarded as having taken the goods into 
his possession for the purpose of pawning them, the 
case came within the second proviso to that section, 
and that accordingly the action would lie. Bxddo- 

MOYE DABEE V. SlTTABAM. BlDDOMOYE DaBEE 

v. Soobul Das Mtjllick , 1. 1*. R. 4 Gale, 497 

3 G. Is. R. 398 


See Greenwood v. Holquette 

12 B. h. B. 42 


2. G-oods obtained by offence 

or fraud — Bailment — Pawner — Pawnee. G went 
to the plaintiff’s place of business in Calcutta, 
and representing to him that he wanted some 
jewellery on inspection, and would purchase it if he 
did not return it within ten days, obtained from the 
plaintiff a quantity of jewellery, depositing as 
security R2, 000 with the plaintiff. G having thus 
obtained the jewelley, took it to K at Ms residence 
which was out of the local limits of the jurisdiction 
of the Court, and pledged the jewellery to K for 
R6,000. In a suit brought against G and K to 
recover the jewellery or its value, G did not appear, 
and K alone defended the suit. Held , that the 
plaintiff was entitled to recover the jewellery from 
K under s. 178 of the Contract Act, G having- 
obtained it from the plaintiff by an offence or fraud 
within the meaning of that section. Kastick 
Churn Setty v. Gopalkisto Paulit 
’ I. Ii. B. 3 Calc. 264 
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it on hire to first defendant, who pledged it 'with 
third defendant — the latter acting in good faith. 
In a suit by the owner against the hirer and the 
pledgee to recover the jewel : Held, that the pledgee 
was liable to pay the owner the value of the jewel. 
Per Subrahmania Ayyar, J.—Ss. 178 and 179 of 
the Indian Contract Act contemplate mutually 
exelusiv e eases. S. 179 refers to certain cases, where 
the pawnor has possession, which is necessarily 
traceable to, and is an incident of, a limited interest 
he has in the goods pledged. S. 178 refers to cases 
where a pawnor has a document of title to goods or 
has possession of goods independently of any 
interests of his therein, though, as one invested with 
the symbol of property, he may, notwithstanding 
the absence of any interest, make a valid transfer of 
the goods in certain circumstances. Though the 
pawnor had possession, it was traceable to, and was 
an incident of, his right as the hirer of the jewel. It 
was not such possession as is contemplated by s. 178. 
Nagunada Davay v. Bappu Chettiar (1904) 

I. X>. K. 27 Mad. 424 

5. Pawnor and 

Pawnee — Pawnor not owner but having a right to 
possession — Suit by owner for declaration of his title. 
A person, who had obtained possession of certain 
moveable property belonging to a minor in the capa- 
city of a trustee, and who had been allowed to retain 
possession of such property after the minor came of 
age, pawned some of it to persons, who were found 
to have acted, negligently perhaps, but honestly and 
in good faith. Held , that the pledge was valid, but 
the owner was entitled to a declaration of Ms right 
to redeem the articles so pawned. Sundar Deo v. 
Bhagwan Das (1908) . I. L. B. 30 AIL 165 


- ■■■■.. ss. 187, 188. 

See Principal and Agent. 

I. L. B. 33 Cale. 343 

s. 192. 

See Principal and Agent — Liability of 
Agents . . 11 C. L. R. 547 


— s. 196. 

See Champerty and Maintenance. 

I. L. B. 35 Calc. 420 

See Hindu Law — Alienation. 


3. — : — ■ Pledge — Husband and wife — 

Possession required for valid pledge. The plaintiff 
sued to recover from the defendant the value of 
certain ornaments pledged with the defendant by 
the plaintiff’s deceased wife. The plaintiff and his 
wife had lived together ; and the latter, with the 
knowledge and consent of the plaintiff, had charge 
of the jewel-case containing the ornaments in 
question, which, however, belonged exclusively to 
the plaintiff. Without the knowledge or consent 
of the plaintiff, Ms wife pledged these ornaments 
with the defendant as security for the repayment of 
certain promissory notes passed by her in favour of 
the defendant. After her death, the defendant 
claimed payment of the promissory notes from the 
plaintiff. The plaintiff refused to pay, and sued the 
defendant for the value of the ornaments. Held , 
that the plaintiff’s wife had not in the beginning, nor 
did she subsequently acquire, such possession as 
would validate the pledge by virtue of the provi- 
sions of s. 178 of the Contract Act. To create a 
pledge under that section, the pledgor must be in 
juridical possession of the goods ; mere custody will 
not suffice. Seager v. Hukma Kessa 

I, D. R. 24 Bom. 458 


: — Jewel lent on hire 

— Pledge by hirer to third party— Bona fide advance of 
money by third party— Suit by owner for recovery — 
Liability of third party. The owner of a jewel lent 


ss. 198, 211, 216. 


See Principal and Agent. 

I. L. R. 29 All. 730 

— ss. 201, 218. 


See Limitation Act, 1877, Art. 89. 

I. L. R. 12 All. 541 


See Principal and Agent — Liability of 
Agents . . I. L. R. 12 All. 541 

X.L. B. 26 Cale. 7 15 

— s. 202. 


See Principal and Agent — Commission 
Agents . I. Is. B. 20 Mad, 97 
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ss. 202,203, 


See Principal and Agent — Revocation 
I. L. 5 Bom. 253 
1. L. B. 24 Bom, 403 

s. 205. 

See Principal and Agent 

8 C. W. N. 831 

s. 208. 

See Principal and Agent — Revoca- 
tion . I. I* B. 30 Calc. 265 

ss. 215,216. 

See Principal and Agent — Commission 
Agents . I. L. B. 10 Mad. 238 

ss. 217, 218 Lien — Legal Practi- 
tioners Act (XVIII of 1879), s. 28 — Agreement 
not filed in Court. The Legal Practitioners Act 
does not enact that no claim by a pleader for pro- 
fessional services rendered or for recovery of out* 
fees advanced shall be sustainable, unless an agree- 
ment in writing for the same has been entered into 
with the client and filed in Court, but only that 
an agreement, if any, in respect thereto, shall be 
void, unless the same has been reduced to wauting, 
and filed in Court. A pleader (as the Court found) 
at the request of his client disbursed moneys for 
out-fees in a suit in which he was retained, and took 
a promissory note for the amount of the disburse- 
ments. Held, that the promissory note was,£within 
the meaning of s. 28 of the Legal Practitioners Act, 
an agreement respecting the amount of payment for 
charges incurred or disbursements made by the 
pleader in respect of the suit in which he had been 
retained, and as it had not been filed in Court as 
required by the section, it was invalid. But that, 
independently of the promissory note, the pleader 
was entitled to recover the out-fees advanced by 
him, and, under s. 217 of the Contract Act, he was 
entitled to retain the same out of the sums received 
by him to the credit of his client. Bazi-ud-din v. 
Karim Balcksh, I. L. B. 12 All. 169, and Sarat 
Chunder Boy Chowdhry v. Chundra Kanta Boy, 
/. L. B. 25 Calc. 805, commented on. Subba 
Pillai v. Ram as ami Ayyar (1904) 

I. L. B. 27 Mad. 512 

. ss, 217 , 221. 


3 Lien 

s. 221. 


I. L. B. 13 Bom. 302 


See Companies Act (VI of 1882). 

I. L. B. 31 Mad. 


123 


Lien of Agent under s. 

221 of the Contract Act, not affected by winding up 
under s. 149 of the Companies Act (VI of 1882). 
An agent, who is in possession of properties belong- 
ing to a company under an agreement by which he 
was to advance monies for working expenses has, in 
the absence of a contract to the contrary, a lien on 
such properties under s. 221 of the Contract Act for 
the amounts disbursed by him and s. 149 of the 
Companies Act does not authorise theJDourt to 
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1 — s, 221 — conoid* 

deprive the agent of his possession of the security. 
The making of a winding up order will not affect 
his right to continue in possession and make the 
necessary disbursements as long as his possession 
continues ; and as regards such disbursements also 
he wall have the same lien and stand in the position 
of a secured creditor against the properties of which 
he was in possession as agent when dispossessed by 
order of Court. Chidambaram Chettiar v. The 

TlNNEVELLY S.ERANGAPANI SUGAR MILLS COMPANY, 

Limited (1907) . . I. L. B. 31 Mad. 123 

• s. 229. 

See Declaratory Decree, shit for — 
Suits concerning Documents. 

L. B. 29 I. A, 203 

s. 230. 

See Charter Party. 


I. L. B. 7 Bom. 51 

See Principal and Agent — Liability of 
Agents * . I. L. B. 5 Calc. 71 

I. L. B. 5 Bom. 584 
I. L. B. 17 Calc. 449 
I. L. B. 22 Bom. 754 
I. L. B. 24 Mad. 130 

Contract by Agent — Prin- 


cipal resident abroad — Presumption of personal liabi- 
lity of Agent — Bebuited where contract made in name 
of Principal. Plaintiff telegraphed to P. & Co* 
(who were the managing agents of a company having 
its registered office in England, but carrying on 
business in India) for a quotation as to the price of 
sugar. P. & Co. replied in their own name, merely 
quoting the rate, and plaintiff accepted the offer and 
forwarded a deposit. On the following day P, & 
Co. addressed a letter to plaintiff, with winch was 
enclosed a memorandum of sale, which contained all 
the terms of the contract. The letter and the 
memorandum bore the name of the company 
printed at the top and P. & Co. signed both as 
“ managing agents.” Delay having occurred in the 
delivery of sugar, plaintiff instituted the present 
suit against P & Co. for the return of the deposit 
and for damages. P & Co., in their -written state- 
ment, pleaded that the suit was not maintainable 
against them, inasmuch as they were merely agents. 
Held, (i) that the contract, for the alleged breach 
of which the suit was brought, was that which had 
been formally reduced to writing in the memoran- 
dum of sale ; (ii) that the company was resident 
abroad, and that a presumption, in consequence, 
arose under s. 230 of the Contract Act that the de- 
fendants, though the agents of that company, were 
personally liable under the contract ; (iii) that this 
presumption of law is one which can be rebutted, 
and is rebutted when the foreign principal is, in 
writing, made the contracting party, and the con- 
tract is made directly in his name. Tatika Rasa- 
varaju v . Parry & Co. (1904) 

I. L. B. 27 Mad. 315 

4 K 
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CONTRACT ACT (IX OF 1872)— canid . 
s. 231. 


See Contract — Construction of Con- 
tracts . . I. X. R. 24 Calc. 8 

L. R. 23 I. A. 119 

Agent — Undisclosed 


Principal — “ Discloses himself ” — Strict construction. 
S. 231 o£ the Contract Act (IX of 1872) deals with 
the rights (a) of the principal and (h) of the third 
party, in cases where the contract is entered into by 
the agent without disclosing the principal. The 
first clause refers to the general case and the rule 
is that the third party shall have as against the 
undisclosed principal the same rights which he 
would have against the agent, if the agent had been 
the principal. The second clause deals with the 
particular case, where the principal discloses himself 
before the contract is completed. The second clause 
should be read as governed by the first clause. The 
words £S discloses himself ” in s. 231 of the Contract 
Act (IX of 1872) should be construed strictly. 
Per Batchelor, J. — It has been warmly urged that 
the third party’s right to repudiate, which is 
allowed, if the principal himself makes the disclo- 
sure, should not be refused merely because the dis- 
closure is made by some other person or the in- 
formation reaches him from some other source. 
But the argument to my mind is not convincing, 
For whatever may be the subjective belief or con- 
viction of the third party, it is conceivable that 
he should have no right to avoid the contract un- 
less the principal, hitherto undisclosed, comes out 
into the open and claims the benefit of the contract 
for himself, and there would be no hardship in 
requiring the third party to challenge the alleged 
principal as to whether he makes this claim or not. 
Lakshmandas v. Anna Lane (1904) 

I. X. R. 32 Bom. 358 

ss. 231, 232, 233, 234. 

See Principal and Agent — Liability of 
Principal . I. X. R. 4 Bom 447 
I. X. R. 9 All. 681 
I. Ii. R. 23 Mad. 597 

s. 235. 

See Charter Party . I. Xi. R. 7 Bom. 51 

See Right of Suit- — Misrepresentation. 

I. Ii. R. 24 Bom. 186 

s. 236. 


— provisions of — 

See Interest « I. X. R. 31 Bom. 354 

— ' Principal and Agent 

& 236 is not restricted to cases where an aaent 
purports to act for a named principal, but follows 
the rule underlying the cases of Rothschild v 
Brookman , 2 Dow <b 01 188 , and Robinson v. 
M, (Met, L. R. 7 B. & J , App. 802 , that an accent 
cannot recover on a contract if he really acts as 
a principal. Sewdutt Roy Maskara Nahapiet 
(1907) » v # » I. Xi, R, 34 Calc, 628 


CONTRACT ACT (IX OT 1872)-ccma 
s. 237. 

See Principal and Agent — Authority 
of*Agents . . 22 W. R. 156 


s. 238. 


See Principal and Agent — Liability 
of Principal . 6 C. W. N. 429 

— s. 239. 

See Hindu Law — Joint Family 

Nature of Joint Family. 

I. X. R. 25 Mad. 149 

See Parties — Parties to Suits — Joint 
Family . . I. X. R. 25 All. 37s 

ss. 239, 240. 

See Partnership — What constitutes 
Partnership . I. X. R. 4 All. 74 

— ss. 240, 245. 

See Partnership . 10 C. W. N. 313 

s. 242. 

See Partnership — What constitutes 
Partnership . 6 C. W. N. 429 

s. 247. 

See Hindu Law — Joint Family — * 
Debts and Joint Family Business. 

I. X. R. 3 Calc. 738 

s. 249. 

See Partnership — Bights and Liabili- 
ties of Partners . 9 C. X. R. 21 


s. 251. 


See Partnership — Dissolution of Part - 
nership . I. X. R. 26 Bom. 42 
I. X. R. 31 Mad. 206 

. s. 253. 

See Criminal Procedure Code, s. 145 . 

1 8 C. W. K". 885 

See Hindu Law — Joint Family - 

Nature of Joint Family. 

I. X. R. 25 Mad. 149 
See Partnership — Dissolution of Part- 
nership . 25 W. R. 49 

I. X. R. 10 Gale. 669 
12 C. W. 3N. 455 

See Partnership — Suits respecting 
Partnerships . I. X. R. 26 Calc. 281 


ss. 253 (10), 263 —Indian 


Ad, s. 7 — Insolvency of sole surviving partner — 
Official Assignee takes subject to the rights and obli- 
gations of such surviving partner . On the death of a 
partner the partnership is dissolved under s. 
253 (10) of the Indian Contract Act, and, under 
s. 263, the rights and obligations of the 
partners continue in all things necessary for the 
winding up of the partnership business. It be- 
comes therefore the duty of the Surviving partner 
to wind up the partnership ; and, as between 



such partner and the representative of the 
deceased partner, the former has, by virtue of 
this overriding duty, the power, if necessary, 
for the purpose of winding up the part- 
nership business, to continue the business, to borrow 
moneys or to sell the partnership assets, real or 
personal. On the insolvency of the surviving part- 
ner, the interest of the insolvent in the partner- 
ship vests in Official Assignee, under s. 7 of the 
Indian Insolvency Act, subject to the obligation of 
the surviving partner to wind up the partnership. 
The rights incidental to such obligation, i.e., the 
right to realise the partnership assets and do all 
things necessary to wind up the partnership also 
vest in the Official Assignee. The right and obliga- 
tion of the insolvent as surviving partner can be 
made available for the benefit of the firm in the 
insolvency proceedings under the vesting order 
and it is not necessary for the Official Assignee to 
institute a suit against the representative of the 
deceased partner for winding up the partnership. 
Administrator- General of Madras v. Official 
Assignee of Madras (1909) 

I. Xu R. 32 Mad. 462 

s. 260. 

See Guarantee . I. L. R. 28 Gale. 597 
s. 264. 

See Partnership — 

Suits respecting Partnerships ; 

X. Xi. R. 25 Bom. 606 

Dissolution of Partnership. 

I. Xj. R. 26 Bom. 42 
I. L. R. 8 Calc. 678 
I. Xj. R. 9 Mad. 242 

s. 265. 

See Court Pees Act. s. 7, cl. 4. 

I. Xj.'R. 6 Bom. 143 
X. Xi. R. 7 Bom. 125 
13 C. Xi. R. 160 

See Court Pees Act, Sch. I, cl. 1. 

I. Xi. R. 7 Bom. 535 

See Jurisdiction of Civil Court — Part- 
nership . - I. Xj. R. 7 All. 227 

See Partnership — Dissolution of Part- 
nership . X. X|. R. 10 Calc. 669 

See Partnership — Suits respecting 

Partnerships I. Xi. R. 22 Calc. 692 

See Res Judicata — Matters in Issue. 

X. Xj. R. 22 Calc. 692 

See Valuation of Suit— Suits. 

. I. Xi. R. 22 Calc. 692 

District 


Jurisdiction 


'Court — Suit for Dissolution of Partnership and for 
Account. * The suit was brought for a dissolution of 
partnership between plaintiff and' first defendant, 
and for an account as between them. It was alleged 
in the plaint that plaintiff and first defendant en- 


tered into partnership in 1864 to work a jungle in 
the North Arcot District which had been leased to 
plaintiff for three years ; that fourth defendant was 
subsequently admitted a partner, and that the con- 
tract was carried on under the style of M T & Co . ; 
that in March 1867, fourth defendant took up a 
contract in Madras and another general partnership 
was established, of which plaintiff and first de- 
fendant were members ; that the funds of the first 
firm became incorporated in the second firm, which 
was styled K T & K, and that this firm undertook 
several contracts in Madras and Chingleput ; and 
finally, that the cause of action was the refusal of 
first defendant to account, and accrued in North 
Arcot District, where all the defendants resided per- 
manently. The District Judge dismissed the suit on 
the ground that, under s. 265 of the Contract Act, 
he had no jurisdiction. Held on appeal, that the 
District Court of North Arcot had jurisdiction, as 
the defendants were resident within the district ; 
that the provision in the Contract Act is permissive, 
and does not prohibit a suit elsewhere than at the 
place where the partnership was carried on if a suffi- 
cient ground of jurisdiction exists. Javalx Rama- 
sami v. Sathambakam Theruvengadasami 

X. Xj. R. X Mad. 340 


Jurisdiction of 


District Court — Suit for adjustment of accounts of a 
partnership. 8. 265 of the Contract Act, while it 
enables a partner, after the termination of a part- 
nership to apply to the District Court to wind up 
the business, does not take away the ordinary right 
of suit in any Civil Court having jurisdiction to have 
the accounts of the partnership taken. Luchman 
Lall v. Ram Lall 

I. Xi. R. 6 Gale. 251 : 8 C. Xj. R. 115 


ir S. 


„ Jurisdiction of 
winding up— The 


District Court — Partnership , 

Bombay Civil Courts Act, No. XIV of 1869 — Power 
of District Judge to refer to Assistant Judge a case 
falling under s. 265 of the Contract Act. A previous 
dissolution of partnership is necessary in order to 
give jurisdiction to the District Court under s. 265 of 
theTContraet Act. Accordingly, where a suit was 
instituted in the District Court of Ahmedabad by 
some members of a partnership (which, however, 
was not dissolved at the date of the suit) for the 
winding up of the business of a ginning factory and 
for distributing among the shareholders any surplus 
that mightyremain, after providing for the payment 
of its debts, under s. 265 of Act IX of 1872, and the 
Assistant Judge, to whom it was referred for trial 
by the District Judge, directed the dissolution of 
the partnership and the winding up of its business, 
the High Court on appeal reversed the decree of the 
Assistant Judge, and returned the plaint to the 
plaintiffs for its presentation to the proper Court. 
Quaere : Whether the District Judge had power, 
under the Bombay Civil Courts Act XIV of 1869, to 
refer to the Assistant Judge a case falling under 
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DIGEST OF CASES. 


s. 253 — concld. 


s, 265 — contd . 


CONTRACT ACT (IX OF 1872)— contd. 


CONTRACT ACT (IX OF 1872)— contd. 



DIGEST OF CASES. 


CONTRACT ACT (IX OF 1872)— cowfi. 

— s. 285 — contd . 

s. 265 of Act IX of 1872. Sorabji Fardunji v. 
Dulabhbhai Hargovandas I. L. R. 5 Bom. 65 


Jurisdiction of 


District Court — Winding up Partnership — Subordi- 
nate Court — Bengal Civil Courts Act ( VI of 1871), 
s. 11. The Court of a Subordinate Judge is inferior 
to the Court of a District Judge within the meaning 
of s. 11 of the Civil Courts Act. The word w may ” 
in s. 265 of the Contract Act has a somewhat similar 
force to the words u it shall be lawful ” in a statute, 
which merely make that legal and possible which 
there would otherwise be no right or authority to do. 
An d the words “ may apply 55 in the section create a 
new jurisdiction, which must be exercised strictly in 
accordance with the statute which creates it, that is 
to say, the jurisdiction created by the section must- 
be exercised exclusively by a Court not inferior to 
the Court of a District Judge, within the local limits 
of whose jurisdiction the place or principal place of 
business of the firm, which it is sought to wind up, is 
situated. It was the intention of the Legislature, 
in enacting s. 265 of the Contract Act, to create a 
new jurisdiction to be exercised exclusively by the 
Court of the District Judge ; and in the absence of a 
contract to the contrary, the members of a partner- 
ship, or their representatives, cannot obtain the re- 
lief mentioned in the section except by resorting to 
that Court. The presumption that the existing 
jurisdiction of a Court is not intended to be taken 
away unless express words have been used for that 
purpose usually applies only to the jurisdiction of 
the superior Courts. Unless the jurisdiction of a 
superior Court is expressly and clearly taken away, 
such jurisdiction will be presumed to continue. 
Fro sad Doss Mtjllick v. Rgssick Lall Mullick. 
Prosad Doss Mullick v. Kedar Nath Mullick 
■ I. L. R. 7 Calc. 157 :8C.L. it. 329 

see post , Kalian Das v. Ganga Sahai 

I. Xi. R. 5 All. 500 

5, Jurisdiction of 

District Court — Suit to wind up partnership firm. A 
suit to wind up the business of a partnership firm, to 
provide for payment of the debts, and to distribute 
the surplus according to the shares of the partners 
respectively, should be brought in the Court of the 
District Judge. Ram Chunder Shaha v. Manick 
Chunder Banikya 

I. Xi. R. 7 Calc. 428 : 9 C. L.R. 157 

- Jurisdictio?i of 

District Court — -Suit with respect to partnership — 
Jurisdiction of Subordinate Judge — Transfer of case 

hj High Court. A suit claiming a declaration that 
certain other defendants were partners with the 
first defendant, that if the partnership should be 
held to be subsisting, it might be dissolved, or that 
if it had ceased to exist, the date of its termination 
might be fixed, and that in either event a liquidator 
might he appointed to take an account, and, after 
realising assets and discharging liabilities, might be 

i -t x x 1- x x _ C XU „ 


CONTRACT ACT (IX OF 1872)>-co>ffd. 
- s. 265 — contd. 

balance remaining, was instituted in the Court of the* 
District Judge, who transferred it to the Court of a 
Subordinate Judge. The High Court subsequently 
transferred it to its own file. Held, that the suit 
was not one falling within the purview of s. 265 of 
the Contract Act ; but, assuming that it was such a 
suit, and the Subordinate Judge had no jurisdiction, 
the High Court was nevertheless competent to 
transfer it. Harrison v. Delhi and London Bank 
I. Ii. R. 4 All. 437 


Jurisdiction of 


District Court — Suit for Profits of a Ship — Co-oimers 
in a ship — Partnership — Contract Act (IX of 187 l) y 
s. 239 , illus. (e) — Jurisdiction of District Judge. 
The fact that several persons are co-owners of a 
ship does not make them partners, and it is not 
necessary that a suit by one co-owner against the 
managing owner or ship’s husband, for his share 
of the profits made by the ship before she has 
been sold, should be brought in the Court of the 
District Judge under s. 265 of the Contract Act, but 
such suit may be brought in the Court of the lowest 
grade competent to try it. Hyder Ali v. Elahee 
Bux Maloom 

I. L. R. 8 Gale. 1011’: 10 C. Xi. R. 806 


Jurisdiction of 


District Court — Suit to wind up Partnership and 
distribute profits. — A suit to wind up a partnership 
and to distribute the profits is not cognizable by 
a Court subordinate to a District Court by virtue 
of s. 265 of the Contract Act. Ramayya v. 
Chandra Sekara . X. L. R. 5 Mad. 256 


9. 


Jurisdiction of 


District Court — Suit for Dissolution of Partnership- 
Finality of decree in accordance with award— Civil 
Procedure Code, s. 215, Ch. XXXVII — Arbitration . 
A suit for dissolution of a partnership, taking the 
accounts of the firm, and a declaration of the plaint- 
iff’s right to a certain share in the debts due to the 
firm was, with reference to the value of the subject- 
matter of the suit, instituted in the Court of a Mun- 
sif. The matters in difference in the suit were 
eventually referred to arbitration under Ch. 
XXXVII of the Code of Civil Procedure, and an 
award was given declaring the plaintiff entitled to 
recover a certain sum from the defendant. Judg- 
ment and a decree were given in accordance with the 
award. Held, that the suit was not an application 
of the nature mentioned in s. 265 of the Contract 
Act, 1872, but a suit of the nature mentioned in s, 
215 of the Civil Procedure Code, and was therefore 
not cognizable in the District Court, but in the 
Court of the Munsif. Prosad Doss Mullick v. Bus- 
sick Lall Mullick, I . L. B. 7 Calc. 157, and Bam 
Chunder Shaha v. Manick Chunder Banikya „ 
I. L. R. 7 Calc. 428, dissented from. Kalian 
Das v. Ganga Sahai . I. Xu R. 5 All. 500 
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Jurisdiction of 


District Court — Partnership suit — Subordinate Court 
— Dissolution — Wrong — Damages— Code of Civil 
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CONTRACT ACT (IX OF 1872)— contd. 
s. 285 — contd. 

Procedure, Act XIV of 1882, s. 213. A suit for 
winding up an expired partnership can be brought 
in the District Court under s. 265 of the Contract 
Act (IX of 1872) and s. 213 of the Civil Procedure 
Code (Act XIV of 1882). But the jurisdiction of 
the ordinary Courts is not annulled by the special 
jurisdiction assigned to the District Court by 
B. 265 of the Contract Act. Any one having a cause 
of action arising out of partnership transactions may 
sue the person liable in the ordinary Court. The 
jurisdiction of such Court, however, does not ex- 
tend to the case of a winding up of an expired 
partnership. This jurisdiction is given to the Dis- 
trict Court by s. 265 of the Contract Act, and when, 
along with a new mode of relief, particular juris- 
diction is constituted to administer it, the Court 
specified, and no other, is to be understood as 
vested with authority. Hence, though adminis- 
tration for the purpose may apparently be sought 
in the subordinate Courts, it can be obtained 
in the case of an expired partnership, only in 
the District Court or the High Court. But the 
jurisdiction of the subordinate Courts in other 
respects is not extinguished. An apparent cause 
of action gives a right to sue in them for such relief 
as they can afford, though not for the parti- 
cular kind of relief contemplated in s. 265 of the 
Contract Act. Where in a suit a cause of action 
appears which in itself is cognizable by an inferior 
Court, such a Court is not justified in rejecting the 
suit, merely because it is one in which the District 
’ Court might have jurisdiction under s. 265 of the 
Contract Act. Where an application under s. 265 
■ of the Contract Act is presented to the District 
Court, that Court should determine whether it is (i) 
a mere case of administration, or (ii) of administra- 
tion sought as a cloak for strictly litigious claims, 
or (iii) of administration 'plus claims involving 
litigation of the ordinary means. In the second case 
it may properly decline a function that properly 
belongs to an ordinary Court. In the last case it 
may either assume the administration of the estate 
of the firm, or decline to do so, according to circum- 
stances, subject to appeal, and in the former case 
it may either itself deal with all questions arising 
between the ex-partners, or if these be of such a kind 
as to form separable subjects of adjudication, it can 
direct the party in each case interested to proceed 
on the particular alleged cause of action in the Court 
having ordinary jurisdiction, and itself use the re- 
sult as an element of its administration. Adakji 
Dorabji v . Erakshah Dhanji 

I. Ii. R. 8 Bom. 272 

11. — — ; Jurisdiction of 

... District Court-— Jurisdiction of Subordinate Court — 
Practice . S. 265 of the Contract Act (IX of 1872) 
assumes that there has been a partnership, and en- 
ables the District Court to wind it up, but does not 
deprive the ordinary Courts of their jurisdiction in 
cases seriously contested as to the existence of part- 
nership. Such contests ought to be decided as in 


CONTRACT ACT (IX OF X872)~-tmcM. 

* s. 205 — concld* 

ordinary cases. Kisandas Hajarimal v. Gulab- 
chand . . . I. L. R. 8 Bom. 494 

£2. Partnership — Suit 

to recover share of profits realized. A suit to compel 
the defendant to account for and pay over a share of 
a sum realized on a joint speculation, or to provide 
for the plaintiff’s share out of another fund realized 
under the joint orders of the parties, is not affected 
by the provisions of s. 265 of the Contract Act, 
1872. PlTCHAYYA V. NARASAYYA 

I. Ii. R. 7 Mad. 248 

CONTRACT (AMENDMENT) ACT (VI 
OF 1899). 

■ — Applicability of Act VI 

of 1899 to suits filed prior to its coming into force. 
Semble .* That the Contract (Amendment) Act of 
1899 does not apply to a suit filed prior to the 
date upon which it came into force. Chinna 
Venkatasami v. Pedda Kondiah (1902) 

I. Ii. R. 26 Mad. 445 


CONTRADICTORY STATEMENTS. 


See Contribution, suit for. 

See Contract Act (IX of 1872), s. 69. 

I. Ii. R. 34 Calc. Q 

See Mortgage . I. Ii. R. 31 All. 85 

See Mortgage — Sale of Mortgaged 
Property — Purchasers. 

I. Ii. R. 26 Bom. 370 

See Sale for" Arrears of Rent — Rights 
and Liabilities of Purchasers. 

6 C. W. N. 794 

See Transfer of Property Act (IV o» 

1882), s. 82 . I. L. R. 34 Gale. 1$ 


ss. 1, 4. 

| iSee Interest — Stipulations amounting 
or not to Penalties. 

t ss. 16, 74. 

See Undue Influence. 

I. L. R. 34 Calc. 150 

CONTRACT OF SERVICE. 

See Adoption . . 11 C. W. N. 147 

CONTRACTORS. 

See Negligence I, L. R. 17 Bom. 307 
damage done by — 

See Calcutta Municipal Act, 1863. 

8 B. Ii. R. 265 


See Criminal Procedure Code. 

I. Ii. R. 31 Calc. 142 

See False Evidence — Contradictory 
Statements. 

CONTRIBUTION. 
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COHTEIBUTIOTT—cowcZi. 


COHTBIBUTIOH, SUIT FOB —contd. 


1. CO-SHARERS, LIABILITY OF. 

1 — — Liability under decree for 

Costs — Division of liability. A suit having been 
brought before a Subordinate Judge against co- 
sharers in a joint property for contribution on account 
of costs levied from plaintiffs in a suit which had 
been preferred by all the co-sharers (plaintiffs and 
defendants) together, a decree was given ordering 
the defendants to contribute per capita in equal 
shares. On application made to the Subordinate 
Judge’s successor, a review was granted, and addi- 
tional evidence called for as to the respective shares 
of the parties in the property. Held , that the 
parties were liable for contribution according to 
their respective interests in the property, and not 
simply per capita. Murdan Ali v. Tufuzzul 
Hossein 10 W. B. 78 

2. — Allegation and proof of 

specific liability. In a suit for contribution, 
where a joint decree cannot be passed, the specific 
liability of each co- sharer must be not only 
alleged, but clearly established. Pitamrur 
Chuckerbutty v. Bhyrub Nath Paleet 

15 W. B. 52 

3. — Unequal distribution in 

execution of decree — Proportionate liability. 
In execution of a decree for an enhanced rent against 
the holders of a jote jumma, the landlord put up for 
sale, and caused to be sold, a talukh which was also, 
the joint property of the same parties. One of these 

, parties accordingly sued others of them, on the alle- 
gation that his share of the property sold exceeded 
the lands occupied by him in the jote jumma, and 
asked the Court to give him a joint and several de- 
cree against all the defendants for the entire amount 
of the difference. Held , that plaintiff could not be 
entitled to such a decree, but should have asked that 
the defendants might be directed to contribute to 
him in proportion to their respective shares, if his 
complaint was well founded. But as defendant 
alleged that, although plaintiff held that small 
quantity, it was compensated for in other ways, 
it was for plaintiff to show that he did not derive 
from, or by virtue of his share in, the jote jumma 
a profit or interest equivalent to the interest he held 
in it. Unnoda Pershad Acharjee v. Shuts- 

BOSOQNDEREE DEBIA . . 11 W. R. 453 

4. Suit for revenue paid by 

lumberdar for co-sharers. Until the share- 
holders formally take steps to set aside as lumberdar 
a co-sharer whose rights and interests in the mouzah 
have been sold, their relative positions continuing 
unaltered, the lumberdar can sue in the Revenue 
Court to recover from them their quotas of revenue 
which he has been obliged to pay as lumberdar. 
Gonesh Pershad v. Salig Ram . 6 3ST. W. 278* 

5. Costs of suit for possession 

of accreted lands against zamindars — Pro- 
portionate liability. B. having obtained a decree* 
against T and other zamindars of pergunnah My- 
mensingh for possession of certain accreted lands as- 


‘ — — — - — ( Money spent for the 

benefit of another— -Obligation to repay . It is not 
in every case in which a man has benefited by 
the money of another that an obligation to repay 
that money arises. Mam Tuhul Singh v. Bzsesswar 
Lull Sahoo , L. R. 2 I. A. 131, and Ruabon 
Steamship Company v. London Assurance , [1900] 
A.C.6, referred to. Jyanx Begam v. Umrav 
Begam (1908) . . I. L. B. 32 Bom. 812 


C03STTBIBUTI03N, SUIT FOB. Col. 

1. Co-sharers, Liability of . 2540. 

2. Voluntary Payments . . 2544. 

3. Payment of Joint Debt by 

one Debtor . . . 2550. 

4. Joint Wrong-doers . . 2559. 

5. Interest .... 2563. 

See Act IX of 1887. 


I. L. E. 28 All. 292 
See Appeal . I. L. B. 31 Calc. 643 
See Bond . I. L. B. 25 All. 155 
See Civil Procedure Code, 1882, s. 13. 

I. Jj. B. 31 Calc. 95 
See Contract Act, ss. 69, 70. 

See Decree — Form oe Decree — Con- 
tribution. 

See Limitation Act, 1877, Sch. II, Art. 
99 (1871, Art. 100). 

See Limitation Act, 1877, Sch. II, Arts. 
99 and 132 . I. L. B. 28 All. 743 

See Limitation Act, 1877, Sch. II, Art. 
107 . . I. L. B. 20 Calc. 18 

See Limitation Act, 1877, Art. 120. 

I. L. B. 20 Gale. 241 
See Limitation Act, 1877, Art. 132. 

I. L. B. 12 All. 110 

See Mortgage . . 8 C. W. N. 30 

See Multifariousness . 5 NT. W, 215 
7 KT. W. 82 
25 W. B. 41 
I. L. B. 1 All. 455 
I. L. B. 12 All. 110 
I. L. B. 24 Calc. 540 

See Parties — Parties to Suits — Mort- 
gages, suits concerning. 

5 C. w. 1ST. 423 

See Partnership — Suits respecting 
Partnerships 12 Bom. 97 

I. L. B. 28 Calc. 254, 282 note 
I. L. B. 28 Bom. 178 

See Small Cause Court, Mofussil — 
Jurisdiction — Contribution. 

See Transfer of Property Act, s. 82. 

6 C. W. 3ST. 583 
J. L. B* 24 Mad 85, 98 

1. 1*. B. 28 All. 407 
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CONTRIBUTION, SUIT FOR — contd. 

1. CO-SHAKERS, LIABILITY OF-contd. 

pertaining to pergunnah Jaffershye, took out execu- 
tion and recovered costs, etc., from T alone, who 
sued his co-debtors for contribution, no question 
being raised as to separate liabilities. T obtained 
a joint decree, took out execution, and recovered 
from E alone, who then brought a suit for contribu- 
tion against the other co-debtors, obtaining a 
decree in both Courts. In special appeal it was 
contended, inter alia, that the principle of the decree 
was wrong, and that the defendants were liable 
only for that portion of the land of which they 
were in wrongful possession. Held, that, as in the 
original suit there was no plea that the lands 
were in the occupation of the answering defendants, 
in any other way than under their zamindari title, 
the only way in which the liabilities could be 
awarded was by making each party pay according 
to the shares they held in the parent zamindari. 
Obhoy Kant Lahoree v. Ram Soonduree Dabee 
Chowdhrani . . . .20 W. R. 209 

8. Sums expended in maintain- 

ing common property — Consent of Co-sharers . 
A co-ow r ner is liable to contribute to the payment 
of all sums necessarily expended by another co- 
owner in maintaining the common property. But 
he cannot be called upon to contribute in respect of 
money expended on improvements to which he has 
not assented. Mahomed Khan v. Shaista Khan 

2 N. W. 248 

7. Repair of common water- 

course by one co-owner. Where a water- 
course was for the common benefit of joint owners 
and one party repaired it at his own cost, he was 
held entitled to call upon the other owner for con- 
tribution. Buzlool Hossen v. Gunput Chow- 
dhry 25 W . R. 170 

8. — Rent-suit against recorded 

tenants — Co-owners, liability of, in a suit for 
contribution. All the co-owners of a talukh are 
jointly liable for the rent during the period over 
which their ownership extends, and although the 
landlord sues only the recorded tenants for the rent, 
this would not relieve the unrecorded tenants 
from the equitable liability of paying their share of 
the rent to those of the recorded tenants who are 
obliged to pay the whole. The fact that one of the 
co-owners (whose name is not recorded and who is 
not a party to the suit for rent) sold away his in- 
terest before the date of the suit, he having been a 
co-owner at the time the liability arose, would not 
relieve him of the liability, although he may not 
have derived any advantage from the payment 
made. Gobindo Chunder Chuckerbutty v. 
Basant Kumar Chuckerbutty 8 G. W. N. 884 

9. Dispossession by co- sharer 

— Contract Act (IX of 1872), s. 69. Where a 
co-sharer is kept out of possession wrongfully by 
another co -sharer, a suit for contribution at the 
instance of the latter for rent paid by him during 


CONTRIBUTION, SUIT FO H^contd. 

1. CO-SHARERS, LIABILITY OF— contd. 

the period of dispossession does not lie against 
the former. Swarnamoyee Debt v. Habi Das. 
Roy (1902) . . . 8 C. W. N. 903 

10. * Appeal — Decree — Defendants — 

Appellate Court, power of, to make another defendant 
liable, where no appeal by plaintiff. In a suit for 
contribution, in which the plaintiff asked for relief 
against several defendants separately and the 
first Court gave a decree against defendant No. I 
and dismissed the suit against defendant No. 2 : 
HeU, that in an appeal by the defendant No. 1, 
in which the defendant No. 2 was made a party 
respondent, the Appellate Court had power to alter 
the decree so as to make defendant No. 2 liable, 
as the real contest in the case was between the 
defendants. Upendra Lai Muherjee v. Girindra 
Nath Muherjee, I. L. E. 25 Calc . 565, upheld. 
Hudson v. Basdeo Bajpye, I. L. E. 26 Calc. 109, 
referred to. Rup Jan Bibee v. Abdul Kadir 
Bhuyan (1904) . . I. Xi. R. 31 Calc. 643 

s.c. 8 C. *W. N. 496 

11. Mesne profits — Decree — 

Shareholders — Assessment — Interest. The plaintiffs 
right to succeed in a suit for contribution in respect 
of a decree for mesne profits, under which all 
the parties to the suit were liable as judgment- 
debtors, depended on the amount of the share to 
which they were respectively entitled as share- 
holders in a certain estate, of a portion of which 
they had been wrongfully in possession from 1826 
to 1854. Held, that the basis on which contribu- 
tion should be estimated was the amount of the 
respective share of the parties at the date of the 
decree for mesne profits and not (as decided by 
the High Court) the amount of the shares, of 
which the parties were respectively in possession 
from 1826 to 1854.' Some of the payments in 
execution of the decree had been made from the 
local Treasury, in which the money was held 
not on joint account, but on separate accounts 
to the credit of the several share -holders, and one 
of the parties contended that in assessing the 
contribution he should have been credited with 
a share of such money proportionate to the 
share, to which he was entitled in the estate. 
Held, that he was rightly credited only with the 
amount standing to his credit in the Treasury. 
Some of the parties contributed relatively more 
largely to the earlier payments under the decree and 
others to the latter payments. Held, that allow- 
ance should be made in the decree for this distinc- 
tion. Each payment on account diminished the 
interest on the decretal amount and the benefit 
of that reduction of interest ought to go in relief 
of those, who made the payments, and not of 
those who continued in default. Jotindra Mohun 
Lahiri v. Guru Prosunno Lahirx (1904) 

I. Ij. R. 31 Calc, 597 

s.c. 8 C. W. N. 625 
L. R.-8XI. A. 94 
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CONTRIBUTION", SUIT EOR — conti. 

1. CO-SHARERS, LIABILITY 0 S— conti. 


12 . Decree for mesne pro- 

fits — Shareholders in estate— -Payments made by 
the various parties at various times on decree — 
Reciprocal rights and obligations towards each other 
on such 'payments--— Calculation of interest on such 
portion of decree as f rom time to time remained un 
paid— -Adjustment of accounts so as to equalise rights 
and liabilities according to proportionate shares in 
estate. The appellants and respondent were jointly 
liable under a decree for mesne profits of a share in 
an estate, of which share they had for many years 
been in wrongful possession. On 3rd April 1882 the 
amount of the decree was finally ascertained as Rs. 
85,795 with interest at 6 per cent, from 12th May 
1879 until realization. The liability under the 
decree was finally extinguished by payments 
made at different times by the various parties 
extending down to 17th September 1889, during 
all which time interest was running on so 
much of the decreed amount as for the time 
being remain unsatisfied. In a suit for contri- 
bution between the parties, disputes arose as to 
their reciprocal rights and obligations towards each 
other, having regard to the amounts of their 
several contributions, the times at which they 
had been made, and the different proportions of 
their interests in the other shares in the estate 
itself ; and when the suit came on appeal to the 
Privy Council those shares had been ascertained, 
but their Lordships remitted the suit to the High 
Court to retake certain accounts and give conse- 
quential relief thereon. Held, that what ought to 
be taken as the amount representing the total debt 
to be discharged was not the actual sum received by 
the decree-holder in satisfaction of the decree, viz., 
Rs. 1,25,826, nor a sum arrived at on the footing 
that the principal and interest had all been paid 
on the same day, viz., 17th September 1 889, which 
amounted to Rs. 1,39,059 ; but an amount arrived 
at by crediting interest at the same rate on each 
amount paid in favour of the party on whose behalf 
it was paid, from the date of payment until the 
final satisfaction of the decree, viz., Rs. 1,48,873, 
and that sum was the amount, which was to be 
divided amongst the parties in proportion to their 
several interests in the property. The burden to 
be borne was made heavier to all by reason of the 
length of time over which the liquidation was 
protracted, while the rights of individuals were 
equalized by the allowance of interest on their con- 
tributions from the time they were made. The 
account should be taken on the above footing and 
the amounts of their several contributions set off 
against their several liabilities so adjusted. This 
having been in effect done by the High Court the 
appeal was dismissed. Guru Prosanna Lahiri 
v. Jotinera Mohan Lahiri (1907) 

I. L. It. 35 Calc. 803 
s.c, I*. K. 35 I. A. 32 


13. — — Improvements by co-owner 

— Ron-gratuitous act — Contract Act (1 X of 1872), 
$.70 Notice by Municipality. A notice was issued 
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upon the owners of a hat by the Municipality to 
effect certain improvements, and A, one of the 
co-sharers, effected the required improvements, for 
in the event of non-compliance with the notice the 
license for holding the hat was threatened to be 
withdrawn. Upon a suit for contribution brought 
by A against B, the other co-sharer :—Held, that 
inasmuch as the property was saved from a for- 
feiture or disability, which would have injuriously 
affected its value, A in making the improvements 
did not intend t-o act gratuitously and was, there- 
fore, entitled to contribution under s. 70 of the 
Contract Act. Hamodara Mudaliar v. The Secre- 
tary of State for India, I. L. B. 18 Mad. 88, approved. 
Jarao Kumari v. Basanta Ktjmar Roy ( 1905 ) 

I. L. R, 32 Calc. 374 

14. Co-heir — Co-heir not liable to 

contribute towards expenses incurred by other heirs in 
litigation in respect of common property. A co-heir 
is not liable either, under an implied contract or oil 
grounds of equity to contribute towards the ex- 
penses of litigation bond fide carried on by other 
heirs in respect of the common property. 
DaJcshina Mohan Roy v. Saroda Mohan Roy, I. L. 
R. 21 Calc. 142, referred to. Halima Bee v. 
Roshan Bee (1907) . I. L. R. 30 Mad. 528 

15. — Set off — Limitation. Where in 

a suit for contribution by a co-sharer for a certain 
sum of money paid on behalf of his other co -sharers 
to discharge a decree for rent obtained against 
them jointly, the latter (i.e., the defendants) ch imed 
a set off on account of previous payments by 
them of similar decrees for the benefit of the plaintiff 
amongst others. Held , that no question of limita- 
tion arose as regards the claim for set off. The 
remedy might have been barred, but the right to 
the debt was not extinguished. Mohesh Lai v. 
Basani Kumari , I. L. R. 6 Calc. 340, referred to. 
Gajadhar Mahto v. Raghubae Gqpe (1907) 

12 C. W. HA. 60 


2, VOLUNTARY PAYMENTS. 

- — 7 — Payment for support of 

family idols — Moral obligation. When a Hindu 
ancestor makes no endowment or trust for the sup- 
port of the family idols, no legal obligation rests 
on his descendants to support the idols, nor can any 
suit for contribution lie against any of them for 
payments made for the expenses of the idols. 
Sham Lall Set v. Huro Soonduree Gupta 

5W.E.28:! Ind. Jur. HA. S. 88 

2 , Payment of debt by one of 

several e o-guar ant or s — Principal and Surety 
Co-sureties. If one of several co-guarantors, on 
the default of the principal, pays the whole debt, or 
more than his proportion of it, he may recover for 
such excess above his proper share by contribution 
from the ; others. An action by one guarantor 
against his co-guarantors will lie where a single 
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guarantor has paid the debt, and it is not necessary 
in order to maintain such an action, to show that 
the liquidating guarantor had previously applied 
to, or proceeded against, the principal, with a view 
to recover the debt from him. Nuro Narain 
D oss v. Brojo Mohun Doss . "W. B. 1864, 70 

3. . Payment for arrears of rent 

by one of several co-tenants — Sureties . In 
a suit to recover contribution on the allegation that 
plaintiff and defendant were joint tenants, and that 
there 'was an arrear of rent due from them, for 
which the zamindar was about to sue when the 
plaintiff paid it, together with several other cesses 
and expenses : Held , that, as there had been 
no demand upon the defendant, nor any suit nor 
other effectual proceeding for the recovery of the 
rent, the payment by the plaintiff was voluntary 
and officious, and that, as the demand with which 
plaintiff complied was an excessive demand, his 
compliance with it would not bind the defendant 
to pay the amount of contribution sued for. 
Held , further, that the rules which govern Courts 
in England in matters of suretyship could not be 
applied to a case like this, where joint and several 
liability was not found as a fact, and where the 
sum alleged to be due was not certain, but 
contested. Luckhee Kant Doss v. Shibchunder 
•Chuckebbutty . . . 12 "W. R. 462 

PlTAMBAR ChUCKERBUTTY V. BhYRTTBNATH Pa- 
:LEET . . . . . 15 W. R. 52 

4. Payment of arrears of rent 

'by purchaser. The plaintiff brought a suit 
against the defendants to recover as contribution 
their share of a sum paid by him for arrears of 
rent due on a farming lease in a zamindari ■which 
had been purchased by the plaintiff. Held, that the 
payment was a voluntary one, and the suit there- 
fore would not lie. Krishna Kishore Poddar v. 
Ka ilas Chandra Mo okerjee 

6 B. L. R. 641 note 

s. c. Kisto Kishore Poddar v Koylash Chun- 
der Mookerjee . . . 12 W. R. 128 

5. Payment by judgment-cre- 

ditor on cross-decree by one only of his 
judgment-debtors — Payment for arrears of rent. 
A decree-holder for arrears of rent against three 
persons jointly placed certain sums of money in 
Court to the credit of one of them, viz., the 
plaintiff who, in her capacity of guardian of her 
•son, had a cross-decree against him, and after- 
wards he withdrew those sums in execution of the 
joint decree. Thereupon the plaintiff sued the 
■other two joint debtors for contribution, as she 
had repaid to her minor son the sum of money so 
taken away. Held, that the payment by the 
plaintiff to her minor son was a voluntary pay- 
ment, and was not therefore such a payment as 
entitled her to sue her joint debtors for contri- 
bution. Rajlakhi Debi v. Taramonee Chow- 
d hr ain . 2 B. L. R. A. C. 281 : 11 W. R. 218 
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6. Suit for fees of Ameen 

deputed to make partition — Payment by one 
proprietor. A suit for contribution for the fees of 
an ameen who was deputed to make a batwara will 
lie against another proprietor of the estate who 
joined with the plaintiff in applying for the batwara 
and is not affected by the fact that the batwara 
was, for certain reasons, not carried out. The 
Collector having called upon the proprietors to pay 
the fees of the ameen, the plaintiff’s payment of 
the whole amount was not a voluntary payment, as 
the Collector could have sold the whole estate to 
realize the fees. Such suit is governed by XI of 
1838. Greesh ChunderLahooryv. Asudoonissa 
Bebee ..... 8 W. R. 333 

7. Payment of costs by one of 

representatives of judgment-debtor — Joint 
liability for Costs. Notwithstanding an order of 
the Privy Council that a certain sum should be paid 
to a judgment-debtor out of money deposited by the 
judgment-debtor in their treasury, the former took 
out execution against the property of the latter, 
who, having died in the meantime, was represented 
by plaintiffs and defendants. Certain property 
belonging to the deceased having been attached and 
advertised for sale, plaintiffs paid the costs due 
under the Privy Council decree, and then sued for 
contribution. Held, that defendants were liable 
for the sum paid in excess of plaintiff’s share. 
Ahmtjdoollah v. Meah Khan . 14 W. R. 105 

8. . Payment to stay sale — Suit 

for refund on ground of previous satisfaction of 
decree. A was in possession of certain lands in 
lieu of dower. B put up to sale, in execution of a 
decree against C (J’s husband), 0’s rights and 
interest in those lands. A under protest deposited 
in Court the amount claimed in order to stop the 
sale, and consented that it should be paid over to 
B until the rights of the parties could be settled in 
a regular suit. A then sued B for a refund of the 
money on the ground that at the time of BA attach- 
ing the property his decree against C had been 
already satisfied. The Zilla Court gave a decree 
for A upon the merits. The High Court, on appeal, 
held that the payment into Court was a voluntary 
payment, and therefore A had no right of action 
against B. Held (reversing the decision of the 
High Court), that the payment was not a voluntary 
payment. Fatima Khatun v. Mahommed Jan 
Chowdhry 

1 B. Xi. R. P. C. 21 : 10 W, R. P. C. 29 
12 Moo. I. A. 65 

9. Payment by lessee of Gov- 

ernment revenue on default of malik. 
When a sub-lessee (kutkinadar holding from a zur-i- 
peshgeedar) pays the Government revenue on the 
default of the malik, who sells the estate to escape 
liability, the obligation to repay the same is a 
personal liability on the part of the malik which 
could be enforced in a suit for contribution, and 
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cannot be enforced against the estate. Jhoq 
Bhuggute v. Taka Hogm Hossein 

W. R, 1884, 182 

10. Payment by dar-patnidar 

to stay sale — Liability of co-sharers in zamindari. 
Held, that plaintiff, who held partly as zamin- 
dar and partly as dar-patnidar, was entitled to look 
to his co-sharers in the zamindari for contribution of 
Government revenue paid by him to save the entire 
estate from sale, and that the fact of his being a 
sharer in the dar-patni could not bind him to re- 
cover his over-payments from the patnidars. 
Radha Madhxjb Dutt v. Ram Runjun Chuck- 
; EEBUTTY'. i . . . . 17 W. R. 481 

11. — Payment of revenue to 

Save estate from sale — Suit against Co-sharers. 
Where a village was in arrear through the deficiency 
of a former lumberdar, and the plaintiff having pur- 
chased at auction the share of the lumberdar, and 
not his right and liabilities, had to pay the revenue 
to save the estate: — Held, that the plaintiff had 
a right to call upon his co-sharers to contribute 
their quota of Government revenue, the co- 
sharers’ remedy being against the defaulting 
lumberdar. Fuzul Ali v. Jumna Doss 

1 Agra 229 

12. — Payment to prevent fore- 

closure— Evidence of defendants 5 shares. 
In a suit by one of several shareholders in certain 
mortgaged property to recover contribution on 
account^of payment made by plaintiff to save the 
property from being foreclosed, not the sudder 
jummas assessed on the villages to which the claim 
related, hut the zamindar’s collections, would be 
the better evidence of the relative values of the 
villages and the proportion payable by the defend- 
ants. Khatoon Kgonwae v. Hurdoot Narain 
Singh . .. . . 20 W. R. 183 

13. — - Payment of revenue to stay 

sale — Liability of mortgagees of co-sharer in 
j possession . The interests of a Hindu widow (E D) 
in certain estates having been mortgaged, the mort- 
gagees in the course foreclosed the mortgage, and 
obtained a decree for possession. Intermediately, 
E D committed default in the payment of the Gov- 
ernment revenue, and her share was paid in by her 
co-sharers, who brought a suit against E D to re- 
cover the amount, and obtained a decree. This 
decree proving infructuous, they brought the pre- 
sent suit against the mortgagees. Held , that the 
plaintiffs were entitled to recover against the de- 
fendants, who had completed their legal title to 
E D’s share, and were entitled, had they chosen, 
to make the payment which she omitted to make. 
Held , that a suit for contribution is not founded 
upon implied promise or request; but that the 
obligation to pay rests on a different ground, viz., 
that in (equal i jure the law requires equality. 
Gunga Gobend Mundul v. Ashootosh Dhur 

21 W, B. 256 
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14. Payment to save from sale 

property attached under mortgage decree. 
D, having obtained a decree against his debtors, J,P, 
and others, took out execution and attached certain 
property which had been pledged by them as secu- 
rity, He then brought part of it to sale, exempting 
the share of P (which he purchased without notice 
to the other tenants) and realized his dues, J pay- 
ing the amount in order to save the property from; 
sale. J then sued P for contribution, and obtained 
a decree making her (P’s) share liable, which he at- 
tached and put up for sale. D objected under Act 
VIII of 1859, s. 246, but his objection was dis- 
allowed, and he paid up P’s contribution. He now 
sued to recover the amount so paid. Held, that IPs 
claim was unjust, for when he was paid up by J, he 
was bound to give up his lien on P’s share, which 
became vested in J. Accordingly, in buying that 
share he took it burdened with his own lien, and 
when J paid off the entire liability, he succeeded to 
the right of contribution from P by buying it from 
her share. If, therefore, D wished to retain that 
share, he was bound to make good P’s defalcation. 
Jeetram Dutt v. Doorga Dass Chatterjee 

22 W. R. 430 

15. , — Payment of Government 

revenue — Principle of distribution of liability. 
In a suit for contribution of Government revenue the 
previously paid and recognized quotas must be 
taken as the proper data for distribution until a 
regular batw*ara is made and sanctioned under 
Regulation XIX of 1814. Poornochunder 
Gangooly v. Kishen Chunder Ghose 

5 W. R. 112. 

18. — Payment by landlord — 

Landlord and tenant — Expenses of perfecting 
title. The plaintiffs were the registered holders of 
the village of Mankoli in the Ahmedabad Collector- 
ate, for which they obtained a sanad in 1864 under 
Bombay Act VII of 1863. The defendants were the 
descendants of the original owners of the village, 
who, about 1768, finding themselves unable to meet 
the expenses attaching to the village, gave up their 
title to it to the ancestors of the plaintiffs on condi- 
tion of retaining a third of the lands, rent-free as 
their wanta , or share, subject to no other condition 
but a house-tax. Held , that a settlement made by 
the plaintiffs without the defendants’ consent w r as 
not binding on the latter, and any payment made by 
them to Government w^as a purely voluntary one, to 
which they could not ask the defendants to contri- 
bute. Also, assuming that the relationship of land- 
lord and tenant did exist between the parties, a suit 
by the plaintiffs against the defendants would not 
lie for contribution to any expenses to which the 
plaintiffs as landlords might have been put in de- 
fending or perfecting their title. Jesingbhai v. 
Hataji . , . . I. L. R. 4 Bom, 79> 

17, Payment by Jaghirdar — 

Summary Settlement Act , Bombay , VII of 1863 — 
Liability of inamdar. The plaintiff w r as the jaghir- 
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dar of a village in which, the defendant held certain 
land as inamdar on the annual payment of a certain 
quit-rent. The plaintiff’s jaghir was, in point of 
time, subsequent to the defendant’s inam. Ever 
since the time of the jaghir, the ancestors of the de- 
fendant (and after them the defendant himself) paid 
the quit- rent to the ancestors of the plaintiff, and 
after them, to the plaintiff himself. In 1869 the 
summary settlement was introduced into the village 
under Bombay Act VII of 1863. Under s. 9 of 
that Act, a notice was served upon the plaintiff by 
the Collector in respect of the village, and he accept- 
ed the settlement provided in ss. 2 and 6 of the Act. 
Government, accordingly, granted the village to 
him at the summary settlement of two annas in the 
rupee of the full assessment. No notice was served 
upon the defendant under the Act, nor did the 
plaintiff inform the defendant of the notice which the 
plaintiff had received in respect of the village. The 
certificate issued by the Collector to the plaintiff 
previously to the grant of the sanad regarding the 
settlement, contained the following passage : — 
“Before the villages (Vesu and Sanya) were granted 
in jaghir, lands were held by peta-inamdars over 
which the jaghirdar has no right. They are entered 
in the sanad only for the purpose of receiving the 
settlement and paying it over to the Sarkar.” In 
1877 the plaintiff sued the defendant for the amount 
of three years’ summary settlement which he 
(plaintiff) had paid to Government on account of 
the defendant’s land. Held , that the defendant 
was not liable to pay, whether regarded as an in- 
dependent inamdar holding directly under Govern- 
ment or as a tenant of the plaintiff. Kamaltjdin 
Husen Khan v . Peatap Mota 

I. Xi. K. 6 Bom, 244 

18. Limitation Act (XV of 

1877), Sell. II, Art. 182 — Voluntary payment — 
Assessment— Payment by A of assessment due 
on B' s land does not give A a Charge on such 
land — Contribution. The plaintiff filed this suit 
in 1901 to recover R30, which he had paid for 
the defendants in respect of yearly assess- 
ments due upon their land since the year IS91. 
Their land formed part of a larger holding which 
stood In one name in the revenue records, and the 
assessment on which the plaintiff paid. He now 
sued the defendants for contribution in respect of the 
assessment paid for their part of the holding, and 
contended that their land was charged with the 
amount so paid by him, and that the period of 
limitation applying to his claim was that prescribed 
in Art. 132 of Sch. II to the Limitation Act (XV of 
1877). Held , that the money paid by the plaintiff 
for the defendants did not become a charge on the 
defendants’ land, and that Art. 132 of Sch. II to the 
Limitation Act did not apply. The mere fact that 
the plaintiff was obliged to pay the assessment for 
the defendants’ land in order to save his own might, 
under the circumstances, give him a right to claim 
contribution ; but a charge is not incident to that 
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right. Shivkao Narayan v. Pundlik Bhaire 
(1902) ... I. L. R. 26 Bom. 487' 

19. Putni taluk — Mortgage— Sale 

in execution — Arrears of rent due previous to sale 
— First charge — Contract Act (IX of 1872), s. 69. A 
mortgaged a certain putni taluq to B. B subse- 
quently brought a mortgage suit against A, and 
in execution brought the property to sale and 
purchased it himself. In the meantime the rent 
due to the zamindar had fallen into arrear, and the 
zamindar obtained a rent decree, and in execution 
thereof advertised the putni for sale. The mort- 
gagee, to save the property, paid in the amount of 
the decree and afterwards sued the mortgagor for 
contribution. Held, that a mortgagee who pur- 
chases property at an execution sale is under a legal 
liability to pay the rent due upon the property at 
the time of purchase and therefore cannot claim, 
under s. 69 of the Contract Act, contribution from 
the mortgagor. Maharani Dasya v. Harendra Ball 
Roy Chowdhry, 1 C. W. N. 458 , and Peary Mohan 
MuTchopadhya v. Sreeram Chandra Bose, 9 G~ 
W. N. 794 , relied on. Manindra Chandra Nandy 
v. Jamahir Kumari (1905) 

I. Ii. B. 32 Calc. 643 

20. Second Appeal — Civil Proce- 

dure Code, s. 586 — Provincial Small Ca,use Courts Act 
(IX of 1887), Sch. II , Art ; 41 — No second appeal 
where in suits for contribution debt in respect of which 
contribution is sought, is created by the payment itself 
— Appeal ability determined by subject-matter of suit 
and not by amount claimed in execution. The suits 
for contribution exempted fro\m the jurisdiction of 
Courts of Small Causes by Sch. II, Act IX of 1887 
are suits in which contribution is claimed in respect 
of payment made by a sharer of money due from a 
co-sharer. The exemption does not apply to cases 
where no debt w r as due from the co-sharer prior to 
payment, but contribution is sought in respect of a 
debt w r hich became due only by virtue of such pay- 
ment. In such cases no second appeal will lie under 
s. 586 of the Code of Civil Procedure if the subject- 
matter of the suit is less than R500. In determining 
whether second appeals lie in such cases in execu- 
tion proceedings, the amount of subject-matter of 
the suit and not the amount sought to be recovered 
in execution must be taken into consideration. 
Mavula Ammal v. Mavula Maracoir (1906) 

I. L. R. 30 Mad. 212. 

3. PAYMENT OF JOINT DEBT BY ONE 
DEBTOR. 

I. Mortgaged property pur- 

chased by various persons — Payment to save 
portion from sale. In March 1864, the owner of an 
estate mortgaged it. as security for the payment of 
certain moneys. Subsequently, portions of such 
estate were purchased by the plaintiff and the de- 
fendants at an execution sale. Subsequently, 
again, the mortgagee sued the mortgagor and the 
plaintiff for the mortgage-money, claiming to re- 
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cover it by the sale of the portion of such estate 
purchased by the plaintiff. Having obtained a 
decree, the mortgagee caused a portion of such por- 
tion to be sold in the execution of the decree. In 
order to save the remainder of such portion from 
sale in the execution of the decree, the plaintiff 
.satisfied the judgment-debt. The plaintiff then 
sued the defendants for contribution. Held, that 
assuming that the mortgagee, by not including 
the defendants in his suit upon the mortgage- 
bond, had put it out of his power to proceed at 
law by another suit on the basis of the same bond 
against the properties in the possession of the 
defendants as purchasers, it did not follow that the 
plaintiff’s equitable right to recover a fair contri- 
bution from the defendants on the ground of his 
having paid the wh )le debt due to the mortgagee 
was thereby invalidated. Jagat Narain v. 
Qutub Husain . . I. L. R. 2 All. 807 

2. Sale of property subject to 

mortgage in execution of money-decree 
against mortgagors — Subsequent suit by mort- 
gagee to recover his mortgage-debt by sale of part 
of mortgaged property only— Payment of mortgage- 
debt by holder of part of mortgaged property ~ 
Might on such payment to sue for contribution from 
other holders of the mortgaged property. The owner 
of a portion of property comprised in a mortgage, 
who, in order to save his share from sale, has satis- 
fied a decree obtained by the mortgagee on the 
mortgage against him, can exact contribution from 
the owner of another portion of the mortgaged 
property who was not a defendant in the mort- 
gagee 5 s suit. Jagat Narain v. Qutub Husain , 1. 
L. R. 2 A ll. 807 followed. Chagandas Magandas 
v. Gansing . . . I. L. R. 20 Bom. 615 

3. Joint mortgage — Purchase 

of share in mortgage at sale in execution . T and 
D in May 1867 jointly mortgaged their respective 
■two bis was shares of a certain village. In August 
1877, the mortgagee sued to reeover the mortgage- 
money by the sale of the mortgaged property, and 
obtained a decree. Before this decree was executed, 
L obtained a decree against D, in execution of which 
his two biswas share was put up for sale on the 20th 
June 1878 and was purchased by A. Subsequently 
the mortgagee applied for execution of his decree, 
-and D’s two biswas share was attached and adver- 
tised for sale in execution thereof. In order to save 
such share from sale, A , on the 29th June 1878, 
satisfied the mortgagee’s decree. He then sued P, 
D’s co-mortgagor, to recover half the amount he had 
so paid, by the sale of P’s two biswas. Held, that, 
inasmuch as, when A discharged the whole amount 
•of the mortgage-debt, he not only became entitled 
to a contribution of half such amount from P, but 
having acquired the rights of the mortgagee, was 
■competent to assert a Men on P’s two biswas share 
A was entitled to a decree as claimed, Ranch am 
-Singh v. All Ahmeb I. Xi. R. 4 All. 58 
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4. Mortgage debt— Apportion- 

ment of decree according to share of purchased pro- 
perty — Payment of money for which other person is 
liable. In execution of a decree, the right, title, and 
interests in two parcels of property of a judgment- 
debtor, who had previous to the attachment, exe- 
cuted a single mortgage thereof to A, “were sold; 
and B and 0 respectively purchased them at differ- 
ent prices. A sued the mortgagor and the pur- 
chasers B and C for enforcing his lien on the two 
parcels of property. The suit was dismissed by the 
first Court, but on appeal the order w T as “ Appeal 
decreed.” A entered into a compromise with B, 
and entered satisfaction of a moiety of the decree. 
He afterwards issued execution of the other moiety 
against C, and compelled him to pay. G now sued 
B for recovery of the proportion of the amount 
paid by him to A, but which, according to the 
valuation of the respective properties, should have 
fallen into the share of B. Held, that the debt 
due upon the mortgage-bond was a general burden 
upon the two properties, for which no portion of 
those two properties was more liable than the 
other. Held, also, that, as between the plaintiff 
and defendant, the liability was not joint, but 
several, in proportion to the respective values 
of the properties, and that the plaintiff, having 
been compelled to pay money for which the pro- 
perty of the defendant was legally liable, was 
entitled to recover the amount from the defendant. 
Bhairab Chandra Madak v. NadyaR Chand Pal 

3 B. L. R. A. C. 357 

s.c. Bhyrub Chunder Mudduck v. Nuddiar 
Chand Pal . . . . 12 W. R. 291 

5. Sale of mortgaged property 

to different persons — Undertaking by one to 
discharge liabilities. A and B, respectively, at 
different dates, purchased portions of a property on 
which there was a mortgage. On the mortgagee 
obtaining a decree against the property, B paid off 
the entire debt, and brought a suit against A for 
contribution. Held, that he was entitled to 
recover, notwithstanding in the deed of sale to 
B there was an undertaking by B that he would 
discharge all the liabilities of the mortgagor, in- 
cluding the mortgage on the property. Mgthoora- 
nath Chuttopadhya v. Keistokumar Ghosh 

I. L. R. 4 Gale. 369 

6. Release granted to one 

debtor — Payment of more than proper share of 
debt. Any debtor paying more than his share is 
entitled to sue his co-debtors for contribution, 
whether a release has been granted or not. 
Sheo Churn Lall v. Ram Surun Sahoo 

16 W. R, 49 

7. > _ Joint bond — Payment by one 

debtor on bond . A and B jointly executed a bond 
in favour of C. When the bond fell due, A alone 
executed a second bond for a larger amount in 
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favour of C, covering the amount of the debt under 
the former bond, together with a further advance to 
him (A). At the same time, C cancelled the former 
bond. Held, that thereupon A could maintain his 
suit against B for contribution. Trailakhanath 
Roy v . Kashinath Roy . . 6B.L. R. 833 

14 W, R. 458 

8. Decree against one of 

several joint debtors — Cause of action. The 
mere existence of a decree against one of several 
joint debtors does not afford ground for a suit 
for contribution against the other debtors. Ram 
Pershad Singh v. Neerbhoy Singh 

11 B. B. R. 70 
19 W. R. 24 

Serajool Huq v . Roy Ltjcheeput Singh 

20 W. R. 242 

9. Payment of joint decree by 

one of Hindu eo-pareeners. A decree having 
been passed against the plaintiff and defendant, un- 
divided Hindu brothers, jointly for a family debt, 
and the decree-holder having levied the sum decreed 
from the plaintiff, a suit was brought by him in a 
Small Cause Court for contribution against the de- 
fendant. Held, that the suit would not lie under 
the circumstances of the case. Chellapilla Ratt 
Pantglu v. Balaeama Krishnama Pantglu 

I. Ii. R. 0 Mad. 424 

10. Purchase of decree by one 

of several judgment-debtors — Execution of 
decree . One of several joint judgment-debtors who 
has taken an assignment of the decree cannot exe- 
cute it against his eo-debtors. His only remedy is 
to sue them for contribution towards the amount 
he paid for the decree in the proportion in which 
they were bound, inter se, to satisfy the decree. 
In the matter of the 'petition of Digumbgree Dabee. 
In the matter of the petition of Soroop Chttnder 
Hazra . . . B. L. R. Sup. VoL 938 

s.c. Deggmbgree Dabee v. Eshan Chunder 
Sein. Sueoop Chunder Hazea v. Tro ylgckonath 

Roy .... 9 W. R. 230 

Digambgree Debia v. Eshan Chunder Sein 

15 W. R. 372 

Obhoy Churn Roy Chowdhry v. Nobin Chun- 
der Roy Chowdhry . . .23 W. R. 95 

Digambgree Debia v. Sharoda Pershad Roy 

5 W. R. Mis. 40 

- Khoshalee v. Nund Lall . . 6 1. W. 1 

11. Execution of decree against 

another. One of nine judgment-debtors paid the 
whole of the debt, and then applied to execute the 
decree against one of the others. Held , that he 
was entitled to receive only one-ninth of the 
debt from him. Kishen Kaminee Chowdrain v. 
Mohima Chunder Roy 

Marsh, 389 : 2 Hay 459 
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12. Suit for contribution 

against joint judgment-debtor — Eight of suit 
— Remedy hy separate suit and not in execution^ of 
decree — Civil Procedure Code , 1882 , s. 244 . S. 244 
of the Code of Civil Procedure does not apply to •' 
a suit brought by one of two joint judgment- 
debtors who has been compelled to satisfy the 
decree in full against the other joint judgment- 
debtor for contribution. Ram Saran Pande v. 
Janki Pande . . 1. 1*. R. 18 All. 100 

13. Execution against one of' 

several joint debtors — Barred decree. A decree 
having been executed for the full amount due 
against a joint debtor, the latter sued his co-debtors 
for contribution, who pleaded that at the time of 
payment the decree had been barred in consequence 
of a certain proceeding in the execution case not 
having been bond fide. Held , that the question 
raised by the defendants was necessarily considered 
in the execution case that the Court must be assumed 1 
to have acted rightly in granting execution, and 
that the plaintiff, having been compelled to pay 
the joint debt, was entitled to reimbursement. 
Shib Chunder Bidyaruttun v. Huree Dass 
Bhuttacharjee . . . . 13 W, R. 298 > 

14. Payment of debt by one of 

several joint debtors — Form of decree. When 
parties are bound by a joint liability, and one of 
them discharges the whole debt due to the creditor, 
he may bring an action against his co -debtors for a 
contribution by each of them for his share of the 
sum due to the original creditor. The plaintiff in 
such a case can only sue each of the co-debtors for 
his share of the amount paid, and the decree should 
not be given jointly and severally, but severally 
against each of the defendants for the contribution 
due by each. Eglinton v. Ko ylashnath Mozoom- 
dar . . . . W, R. 1804, 303 

Roghoonath Doss v. Alladeen Pattuck 

8 W. R. 201 

15. Small Cause suit. 

to recover money paid by the plaintiff in discharge 
of a decree-debt against him and the defendants — 
Jurisdiction of Court to go into facts of former 
suit. A sued four persons against whom, together 
with A, a money-decree had been passed in a pre- 
vious suit to recover a proportionate part of a sum 
paid by A in discharge of the decree-debt. Two 
of the defendants pleaded that they had not ap- 
peared in the former suit, and had been unneces - 
sarily brought into the record by A. Held , that the 
Court had jurisdiction to inquire into the circum- 
stances of the previous suit. Suput Singh v. Imri- 
Tewari, I. L R. 5 Calc. 720 , followed. Thangam- 
mal v. Thyyammdthu . I. L. R, 10 Mad. 518- 

16. Where a judg- 

ment was passed against several defendants jointly 
and severally, and some of them paid the w T hole of 
the judgment-debt : — Held, that they might sue the - 
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others for contribution. Suppanachari v. Chak- 
kara Pattan .... 1 Mad. 411 

17, Judgment-debtors under 

summary order of inferior Court for execu- 
tion of decree — Effect of payment under order. 
A summary order of an inferior Court for the execu- 
tion of a decree may be conclusive as between the 
decree-holder who obtained it and those against 
whom it was made, but is not necessarily so against 
the latter as between themselves only. Such an 
order has not necessarily the same effect, so far as 
contribution is concerned, as if it were the original 
decree in the suit. Nund Coomar Singh v. Ganga 
Bershad . . . . 3 W. ft. 207 

'IS. Payment of debt by one 

debtor — Partition of property among debtors. 
Where there had been disputes respecting family 
property and an agreement was entered into by 
which the parties made a division of the property 
and agreed to pay a debt in equal shares, and one of 
the parties had been made under a decree to pay the 
whole debt: — Held , that he had a clear right to 
recover from the others their proportion of the debt 
unless they could show some answer to his claim. 
Doman Singh v. Kaseeram . 5 W. B. P. C. 39 

1 Moo. I. A. 380 

19. Joint liability for a debt 

paid by one debtor in suit for debt — Costs. 
If one of several persons jointly liable for a debt is 
sued, and is compelled to satisfy the debt and the 
costs of the suit, he can only call on the others to 
contribute in respect of the debt, and not in respect 
of the costs. Punjab v. Petum Singh 

6 N. W. 192 

20. Payment to stay sale for 

arrears of rent — Liability of person in use and 
occupation. The land of a jote jama belonging to 
plaintiff and one P having been attached in satisfac- 
tion of a joint decree for arrears of rent, plaintiff 
deposited the entire amount of the decree. He then 
sued M , who had obtained TPs share of the jote, for 
contribution, on the ground that iff was in use and 
occupation. Held, that the case against M was not 
met by the plea that he was not a party to the suit in 
which the decree was obtained. Gudadhur Chow- 
dry v. Shama Churn Mitter . . 16 W. B. 8 

21. Costs payable jointly and 

severally — Intervenor. In a suit for possession 
an intervenor claimed the lands in dispute upon a 
title distinct from that of plaintiff ; whereupon the 
intervenor was made a defendant, and a decree was 
untimately passed in plaintiff’s favour, with costs 
payable jointly and severally by all the defendants. 
The original defendants having been obliged to pay 
the whole amount of these costs in execution, they 
brought a suit for contribution against the legal 
representatives of the intervenor. Held, that, in 
"the absence of any contract or agreement, there was 
mo equity between the parties to justify a suit for 
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contribution. Kristo Chunder Chatterjee v. 
Wise 14 W. It. 70 

22. Joint decree for 

costs against defendants having separate defences — 
Right of suit. In a suit against one defendant for 
possession of certain property, which was claimed as 
his by the original defendant, certain third persons 
got themselves added to the array of parties as de- 
fendants and put in a defence in opposition to, and 
exclusive of, that of the first defendants. The plaint- 
iff in that suit obtained a decree, the claims of both 
sets of defendants being found to be unsupported, 
and the decree gave costs jointly against all the 
defendants. The decree having been executed for 
costs against the first defendant, he sued the other 
defendants for contribution. Held, that the suit 
would not lie. Kristo Chunder Chatterjee v. Wise, 
14 W. R. 70, Sreeputty Roy v. Loharam Roy , B. L. 
R. Sup. Vol. 687 : 7 W. R. 384, Abdul Wahid 
Khan v. Shaluha Bibi, I. L R. 21 Calc. 496, and 
Suput Singh v. Imrit Teivari, 1. L. R. 5 Calc . 
720, referred to. Farire v. Tasadduq Husain 

I. L. B. 19 Ail. 462 

23. Separate suits where joint 

debtors are sued for debt paid by one — 
Ascertainment of shares. Ordinarily claims for 
contribution should be brought in separate suits 
against the individual contributors, but there may 
be cases where, by reason of special difficulty .in the 
ascertainment of the shares, convenience may sug- 
gest a^ departure from the ordinary rule of separate 
suits. In those cases the ascertainment of the 
shares should form a portion of the relief sought 
for. Rujaput Rai v. Mahomed Ali Khan 

5 NT. W. 215 

24. — Costs — Contribution — Suit 

against three defendants — Decree against all for pay- 
ment of plaintiff' s costs — Payment of entire costs by 
one defendant — Suit by him against his co-defendants 
for contribution — Maintainability. A, B and C, 
being defendants in a partition suit, were ordered to 
pay the costs of the plaintiff therein. A was im- 
pleaded because he held a mortgage which had been 
executed in his favour by B over a portion of the 
property. Upon a warrant of attachment being 
issued against A, he paid the whole amount due in 
respect of the costs, and now sued B and 0 for con- 
tribution. Held , that he was entitled to contri- 
bution. Fahire v. Tasadduq Husain, I. L. R . 19 
All. 462, distinguished. Merry weather v. Nixon , 
8 T. R. 186, commented on. Shakul Kameed 
Alim Sahib v. Syed Ebrahim Sahib (1902) 

I. L. R. 26 Mad. 373 

25. Evidence — Contribution as 

between judgment-debtors — Decree against two 
defendants jointly — Satisfaction by one alone 
—Primd facie case made by production of 
judgment and certificate of satisfaction'— -Joint 
Tort-feasors . Where the amount of a decree has 
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been recovered from one of two judgment-debtors 
against whom it was jointly passed, and he 
sues the other judgment- dehtc. for contribu- 
tion, a primd fade case is made by the production of 
the judgment and the certificate of satisfaction. 
That judgment is conclusive as between the judg- 
ment-debtors, in the sense that it will not be open to 
either of them to contend that the former suit should 
have been dismissed, or that one of the parties 
should not have been held liable to the decree-holder 
therein, or that the amount decreed was excessive 
or based on principles erroneous on the face of the 
judgment. But it will be open to the party from 
whom contribution is sought, without impugning the 
propriety of the judgment, to plead and establish 
that as between the joint debtors the plaintiff is 
solely liable for the debt, or that the defendant is not 
equally liable with the plaintiff, or that the suit is 
not maintainable by reason of the fact that the 
plaintiff and the defendant are joint tort-feasors in 
a sense in which, on public grounds, the right to 
claim contribution is negatived. And, though it 
may have been rightly held in the former suit that 
both judgment-debtors were jointly liable for the 
mesne profits of land for three years, it will still be 
open to the defendant in the suit for contribution 
to show that the plaintiff alone enjoyed those pro- 
fits ; and in that case the plaintiff will not be en- 
titled to contribution. Quaere: Whether the 
principle laid down in Merryweather v. Nixon , 8 
T. R. 186, should be followed in India. Siva 
Panda v. Jujtjsti Panda (1901) 

I. L. B. 25 Mad. 599 

20. Evidence Act 

(Act I of 1872), s. 92 — Construction of document 
— Evidence of oral agreement not excluded. The 
plaintiff sued to recover money which he had been 
compelled to pay in virtue of a mortgage executed 
by his two half-sisters and himself. His claim 
was based on the plea that, though appearing in the 
bond as a co-obligor, he was in reality merely a 
surety. Held . that evidence was admissible to show 
that the plaintiff executed the mortgage-bond as a 
surety only. The plaintiff failed to prove that he 
was other than a principal, whereupon it was held 
that he was not entitled to recover anything from 
the defendants by way of contribution, the case 
upon winch he came into Court being totally differ- 
ent from a suit for contribution. Mul Chand v. 
Madho Mam, I. L. M. 10 All. 421 , followed. 
Shamsh-tjl-Jahan Begam v. Ahmad Wali Khan 
(1903) . . . I. L. B. 25 All. 337 

27. . • Revenue sale — Hindu law — 

Payment by one of several co-sharers owning estate 
subject to revenue, to save sale — Charge on share of 
co-sharers — Contribution — Transfer of Property Act 
(IF of 1882), ss. 82, 100 — Bevenue Recovery Act 
{Mad. Act II of 1864), ss. 2, 32, 42 — Civil Procedure 
Code (Act XIV of 1882), s. 501 — Statutory applica- 
tion of general principle of equity to particular cases — 
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Limitation Act (ZF of 1877), ' Sck. 11, Arts . 61, 
99, 132. Where one of two or more co-sharers own- 
ing an estate subject to the payment of revenue to 
the Government pays the whole revenue in order to 
save, and so does save, the estate from liability to be 
sold by the Government for realizing the arrears of 
revenue, he is by operation of law entitled to a 
charge upon the share of each of his co-sharers for 
the realization of the latter’s share of the revenue, 
as between the co-shai'ers. Seshagiri v. Pichu, 1. L. 
j R. 11 Mad. 452, followed. Achut JRamchandra 
Pai v. Hari Kamti, I. L. JR. 11 Bom. 318 ; Kinu 
Ram Das v. Mozaffer Hosain Shaha , I. L. R. 14 
Calc. 809 / and Seth Chitor Mai v. Shib Lai, I. L. R. 
14 All. 273, dissented from. Per Bhashyam 
Ayyangar, J. (at the first hearing). — That the suit 
was governed by Art. 132 of Sch. II to the Limita- 
tion Act, in so far as it related to the enforce- 
ment of a charge. Assuming that the plaintiff had 
no charge on the defendant’s share of the estate, the 
Article applicable would be Art. 61 or Art. 99, 
but not Art. 120. Though a claim for contribution 
generally arises in cases where the party seeking 
contribution has himself paid the amount in respect 
of which contribution is sought, and though, in the 
present case, the arrear of revenue had not been paid 
to the Government by the plaintiff, but had been re- 
alized by the Collector under the Revenue Recovery 
Act from the income of the plaintiff’s share after it 
had been registered as a separate estate, plaintiff’s 
right to claim contribution was not affected. Nor 
did that fact affect the application of Art. 99 or Art. 
61 of Sch. II to the Limitation Act, in both of which 
the person bringing the suit is referred to as having 
44 paid ” the amount sought to be recovered. In 
such a case, it is but just that all should contribute 
in proportion towards a benefit claimed by all. It is 
immaterial whether the party seeking contribution 
made the payment voluntarily or involuntarily, 
namely, by payment to avert coercive process 
against his property or by the seizure of his property 
under process of law for realization of the amount. 
In either case he has been damnified, and the parties 
against whom he seeks contribution have been bene- 
fited to that extent. Rajah of Vizxanagram v . 
Setrttcherla Somasekhararaz (1903) 

1. 1*. B. 26 Mad. 686 

28. . Surety— Contract Act {IX of 

1872), s. 145 — Implied promiseby principal debtor to 
indemnify surety — Joint decree against two judg- 
ment-debtors — Satisfaction by one of them by execu- 
tion of promissory note — Suit by him for contribu- 
tion — Maintainability — “ Sum paid under the 
guarantee 'Two persons jointly executed a nego- 
tiable promissory note payable to S for R 1,000, each 
receiving R500 out of the consideration. S sub- 
sequently sued them on the note, and obtained a 
decree against them jointly for R 1,480, being the 
amount due under the note, costs, etc. That decree 
was executed as against one of them, namely, the 



( 2559 } DIGEST OF CASES. ( 2560 ) 


CONTBIBUTIONT, SUIT FOB — contd. 


4. JOINT WRONG-DOERS — contd. 


4. Unintentional wrong-doer - 

— Ignorance of illegal act. An objection to the 
attachment and sale of certain immoveable property 
raised by one who claimed to have purchased the 
same at a sale in execution of a prior decree was 
disallowed on the ground that under the prior 
decree, the rights of one only of the present judg- 
ment-debtors had been sold and purchased by the 
objector. In accordance with this order, two-thirds 
of the property under attachment were sold, and 
the objector thereupon brought a regular suit for 
a declaration of his right as a purchaser of the 
whole property in execution of the prior decree. 
To this suit he impleaded as defendants the decree- 
holder and the judgment- debtors. The suit 
was decreed, and in the result the decree- holder 
alone was compelled to pay the whole of the costs. 
Subsequently he brought a suit for contribution in 
respect of these costs, making defendant to 
the suit (i) R, one of his co-defendants in the pre- 
vious suit, personally and as heir of A who was 
another of those co-defendants, (ii) N and (in) S,. 
these two being sued in the character of heirs of A. 
Held 9 that, inasmuch as the rule preventing one 
wrong-doer from claiming contribution against an- 
other was confined to cases where the person seeking 
relief must be presumed to have known that he 
was acting illegally, and in this case there was no 
evidence to show that the plaintiff in attaching and 
advertisfng the property for sale in execution of 
his decree knew he was doing an illegal act, but 
the inferences were all the other way, he was fully 
entitled in law to maintain the suit and to recover 
from the defendants the proportionate amount of 
the costs which he had to pay for them. Merry - 
wheather v. Nixon , 2 8m , L. G. 5th Ed. 456, 
Adamson v. Jarvis , 4 Bing . 66, Dixon v. Fawcus ,, 
SO L. J. Q. B. 137 , and Saput 8ingh v. Imrit 
Tewari , I. L. R. 5 Calc. 720 , referred to. Kishna 
Ram v. Rakmint Sewak Singh 

I. It. R. 9 All. 221 


5. Joint 'tort-feasor— Adjustment 

of a loss arising from an illegal contract. A deed 
of partition between A and B, members of an un- 
divided Hindu family, provided that A who took 
over all the debts due to the family, should bear the 
loss, if any, incurred in an appeal then pending in a 
suit brought by the family on a bond. The bond 
was held to evidence a fraudulent transaction, and 
the appeal "was dismissed with costs. The decree 
for costs was executed against B and satisfied 
by him ; he now sued the son of A (deceased) to 
recover the amount paid by him. Held , that the 
plaintiff was entitled to recover the claim not being 
barred by the rule against contribution between 
joint tort-feasors. Lakshamana Ayyan v. 
Rangasami Ayyah . I. Ii. R. 17 Mad. 78' 


6. Costs of suit in which false 

defence is set up. Where a decree for costs 
against two defendants jointly was executed against 
a false defence in the- 
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present plaintiff, who gave 8 another promissory 
note (in which a third party joined) for the whole 
amount due under the decree, namely, R 1,480, and 
obtained a receipt which showed that the last- 
mentioned promissory note was accepted by 8 as 
payment of the amount due under the decree. 
This note had not, at the date of the suit, been paid. 
Plaintiff now sued the other joint maker of the 
original promissory note for contribution. Held , 
that he had no cause of action at the date of 
suit. Petti Narayanamerthi Ayyar v. Mari- 
methe Pillai (1902) . I. L. R. 20 Mad. 322 


4. JOINT WRONG-DOERS. 


1, — Liability of wrong-doers as 

amongst themselves. One tort-feasor cannot 
recover contribution against another. Suppana 
Chari v. Chakkara Pattan . . 1 Mad. 411 


2. Costs of suit rendered neces- 

sary by wrong-doers. The plaintiff and 
defendants jointly opposed and prevented the amin 
of a zamindar from measuring certain lands. The 
zamindar thereupon brought a suit against them 
to have his right to measure declared, and obtained 
a joint decree with costs. In execution of the decree 
for costs, the property of the plaintiff was attached, 
and he solely paid the whole amount due for costs. 
The plaintiff now sued the defendants for contri- 
bution. Held , that such a suit would lie. Rettee 
Sirdar v. Sajoo Poramanick 

11 B. L. R. 345:. 20 W. R. 235 


3. Wrong-doers with intention 

— Bond fide exercise of right. The question 
as to whether as between persons against whom a 
joint decree has been passed there is any right of 
contribution at all, depends upon the question 
whether the defendants in the former suit were 
wrong-doers in the sense that they knew, or ought to 
have known, that they were doing an illegal or 
wrongful act. In that case no suit for contribution 
will lie. If the defendants in the former suit were 
not guilty of wrong in that sense, but acted under a 
bond fide claim of right, and had reason to suppose 
that they had a right to do what they did, then they 
may have a right of contribution inter se ; and 
in such case the Court should enquire what share 
they each took in the transaction ; because, according 
to circumstances, one or more of them might be 
excused altogether or in part, from contributing, — • 
as, for instance, one of them might have acted as a 
servant, and by the command of the others ; or the 
others might have been the only persons benefited 
by the wrongful act ; in which case those -who were 
benefited, or who ordered, the servant to do the act 
would not be entitled to contribution. S. 22 of 
Act XV of 1877 does not apply to a case in which 
the persons to whom a right of suit is assigned after 
the institution of the suit, obtain leave to carry on 
the suit. Sepet Singh v. Imrit Tewari 
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suit in collusion with the other, and the former 
brought a suit to recover one moiety of the amount 
paid by him from the latter : — Held, that the suit 
would not lie. Vay angara Vadaka Vittil Manja 
v. Pariyangot Fading ara Kurttprath Kadtt- 
oochen Nayab . . I. Xi. B. 7 Mad. 89 

7 . Decree for costs — Evidence to 

prove collusion — Proceedings in former case not 
between same parties ■ — Admissibility in evidence of 
finding in former case. S granted to G, and A a 
patni of a certain share in a zamindari, and there- 
upon P brought a suit against G, S, and A for spe- 
cific performance of an agreement to grant to him 
(P) a patni of the same share. That suit was 
decreed with costs, the whole of which were 
realised from G. In a suit for contribution 
brought by G against S and A , the lower Appel- 
late Court found that G, S, and A had conspired 
in setting up a false defence in the former suit 
in order to defeat P’s claim. Held , in second 
appeal, that, assuming such collusion were proved, 
the suit for contribution was not maintainable, 
G,8, and A being joint wrong-doers. Vayangara 
Vadalca Vittil Mania v. Pariyangot Padingara 
Kuruppath Kadugochen Nayar , I. L. JR. 7 Mad . 
89, followed. Brojendro Kumar Roy Ghowdhry v. 
Ras Bekary Roy Chcwdhry, I. L. R. 13 Calc. 300, 
distinguished. The only evidence on -which the lo-w- 
er Appellate Court had acted as establishing such 
collusion was the finding of the Court in the former 
suit (gathered from the grounds of appeal in that 
suit). Held, that that finding was inadmissible in 
evidence as laid down in Surendra Nath Pal Chow - 
dhry v. Brojo Nath Pal Ghowdhry I. L. R. 13 
Calc . 352, being the finding in a case in -which G, S, 
and A, were all co-defendants, and a third party the 
plaintiff ; and the case was remanded for the deter- 
mination of question whether G, S, and A were 
wrong-doers, and were as such held liable for the 
costs of the former suit. Gobind Chttnder Ntjndy 
v. Srigobind Chowdhey 1. 1». E. 24 Calc. 330 

IC.W.N. 179 

8 . Payment of damages under 

decree by one of several joint wrong-doers. 
Where one of several joint wrong-doers liquidates 
the whole amount of the damages obtained in satis- 
faction of the wrong committed by them all, he is not 
entitled to contribution from the rest. Harnath v. 
Habee Singh . . . . 4E¥. 110 

9. Payment of decree by one 

of several joint wrong-doers. Cause of ac- 
tion— Breach of covenant — Damages for breach of 
contract — Breach of contract. In a suit for damages 
against A, and others for breach of a covenant 
not to open a ferry at a particular place, a decree was 
obtained against all the defendants. The amount 
of this decree was levied by execution from A alone, 
who thereupon brought a suit for contribution 
against his co-defendants in the former suit. Both 
the lower Courts dismissed the suit on the ground 
that the plaintiff and the defendants had been joint 
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wrong- doers, and that no suit for contribution 
would lie as between them. On second appeal to 
the High Court : — Held , that the rule of law relied 
on by the Courts below had no application to 
the circumstances of the present case, and that 
the plaintiff was entitled to maintain his action. 
Bbojendeo Kumar Roy Ghowdhry v. Rash 
Behaby Roy Chowdhey I. L. B. 13 Calc. 300 

10. Payment to secure property 

— Mesne profits. In a claim for contribution arising 
out of a former suit in which a District Judge had 
given a decree against the present plaintiff and 
defendant, and in the execution of which the Mun- 
sif had allowed mesne profits to the plaintiff, al- 
though the Judge’s decision 'which entered fully 
into other details, had omitted to award mesne 
profits : — Held, that, as the Judge’s decision had 
made . no mention of mesne profits, the present 
plaintiff was not entitled to recover as contribution 
the sum which, in order to secure his property 
against the joint decree, he had paid on behalf of 
the defendant. Bunwaree Ball Sahoo v. Sudhist 
Ball . . . 25 W. B. 269 

11. Bona fide claim — Bond fide 

claim of right. When a joint decree was passed 
against ^ several persons, no suit for contribution 
would lie as between them if they were wrong- 
doers in the sense that they knew or ought to 
have known that they were doing an illegal or 
wrongful act. But if they were not guilty of 
wrong in that sense,, but acted under a bond fide 
claim of right, and had reason to suppose that 
they had a right to do what they did, then there 
is a right of contribution inter se. Some time 
in 1826, E,|the common ancestor of the parties, 
dispossessed K of a share in a certain property ; 
after an interval of 27 years and 6 months K brought 
a suit and proved his right and recovered possession; 
meanwhile, i.e., 5 years after the dispossession, 
R had died and had been succeeded by his sons. 
There was nothing to show that Xi, or, after 
him, his heirs, knew that they were doing a wrongful 
or unlawful act or that they did not act under 
cover of a bond fide claim of right. The circum- 
stances pointed to the opposite conclusion. Held , 
that in such a case a suit for contribution lay. 
Merry weather v. Nixam, 8 T. R, 186 ; Betts v. 
Gibbins, 2 A & E. 57, 74; Adamson v. Jarvis, 4 
Bing. Rep . 66; Pearson v. Shelton, 1 M. & W. 504 ; 
Palmer v. Wide and Pultencytown Steam Shipping 
Company, Ld., [1894] A . C. 318 ; Sreepultly Roy v. 
Loharam Roy, 7 W. R. 384 ; Saput Singh v. Imril 
Ternary, I. L. R. 5. Calc. 720 ; and Brojenda 
Kumar Roy Chowdhury v. Rash Behari Roy Chow- 
dhury, 1. L. R. 13 Calc. 300, referred to. Hari 
Sarah Maitea v. Jotindra Mohan Lahiri (1900) 

5 C. W. NT. 893 

12. Dispossession — Tort-feasor — 

Where the plaintiffs were in possession of land 
standing in the names of their father and de- 
ceased brother, part of which was sold by the 
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4. JOINT WRONG-DOERS — concld. 

deceased brother’s widow to the defendants, who 
got a decree for possession against the plaintiffs, 
who kept the former ont of possession : Held , that 
plaintiff’s possession should not be considered as 
that of tort-feasors, and that they were therefore 
entitled to recover from the defendants, by -way of 
contribution, the rent paid by the plaintiffs for the 
portion of the land purchased by the defendants. 
Mohesh Chandra Mundle v. Boydya Nath 
Vaitandi (1901) . . . 8 C. W ,1.88 

5. INTEREST. 

Discretion of Court — Act 


XXXII of 1839. In suits for contribution it is in 
the discretion of the Court to allow or refuse interest 
on the amount claimed, whether there has been a 
written demand for it or not, inasmuch as Act 
XXXII of 1839 does not apply to such suits. 
Bistoo Chunder Banerjee v. Nithore Monee 
Dabee . 10 B. L. B. 352 : 19 W. B. 98 

Lulleet Biswas v. Prosonnomoyee Dossee 

10 B. L. B. 353 note 

CONTRIBUTORY. 

See Company — Formation and Regis- 
tration — Articles of Association. 

I. L. B. 11 AIL 349 
I. L. B. 17 Bom. 672 
I. L. B, 18 Bom. 152 
I. Xi* R. 20 Bom, 654 
9 W. B. 539 

See Company — Winding up- — General 
Cases . . I. L. B. 5 Bom. 223 

I. L. B. 11 Bom. 241 
I. Xi. B. 9 AIL 306 

liability of— 


See Company — Articles of Association 
and Liability of Share-holders. 

CONTRIBUTORY NEGLIGENCE. 

See Penal Code, s. 304A. 

8 C.W.N. 045 

See Railways Act, 1890, s. 101. 

8 C. W. N. 045 

CONVERSION. 

' See Damages — Measure and Assess- 
ment of Damages — Torts. 

I. L. B. 4 Calc. 116 

See Hindu Law — Conversion. 

I L. B. 29 AIL 487 
See Hundi . I, L. B. 18 Bom. 516 

See Limitation Act (XV of 1877). 

12 C. W.N.1090 
See Pledgor and Pledgee. 

LL. B. 19 Calc. 322 

— of mates 9 receipts— 

v": ; : Ste Contract ' . I, Xi. R» 34 Calc. 173 
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. Stolen notes. Two notes are 


stolen from A, which B (not a bona fide holder for 
valuable consideration) tenders to G in payment for 
certain articles. G, not knowing B , refuses to dea 
with him, whereupon B brings D, who is known to <7, 
and the purchase is made by him. Held, that the 
part which I) performed in the transaction amount- 
ed to a ** conversion of the notes to his own use,” 
and that he is liable to A . Kishorimohun Roy v. 
Rajnarain Sen ... 1 Hyde 233 

2 - Appropriation of goods as to 


which, there is dispute — Delivery to party with- 
out title. K received into his godown certain goods 
belonging to the plaintiff and in charge of his servant, 
concerning which there was a dispute between the 
plaintiff’s agent and B , of which circumstances K was 
aware ; and he advanced money to B on the security 
of such goods, which were subsequently delivered to 
B and sold by him with the acknowledgment of K , 
and, notwithstanding the plaintiff’s servant objected 
to it, delivered them to the purchaser. Held, that 
K was liable for damages at the instance of the 
plaintiff in an action for conversion of the goods. 
Anant Das v. Kelly 

1 N. W., Part 7, p. 107 s Ed. 1873, 194 

. Trespass on land — Conversion 


3. 

of moveables lying on land— Civil Procedure Code , s. 
43. Defendants having forcibly taken possession of 
plaintiff’s land upon which was (i) standing timber 
and (ii) logs of timber lying stored on the ground, 
plaintiff had, in a prior suit, recovered possession 
and damages. Subsequently to the institution of 
such prior suit defendants (i) cut and removed 
certain standing trees, and (ii) removed the logs 
which lay stored on the ground. Upon plaintiff 
bringing a second suit to recover damages on both 
grounds, objection was raised as to the logs that 
a claim for their value might have been included 
in the former suit, since their conversion was 
effected when the plaintiff was dispossessed of the 
land upon which they lay, and that, under s. 43, no 
claim could now be made in respect of them. Held, 
that a trespass on a piece of land is by itself no proof 
of any conversion of moveables lying upon the land 
at the time that the trespass takes place ; that not- 
withstanding plaintiff’s eviction from the land, pos- 
session of the timber lying stored upon it should 
be presumed to have continued in him in the 
absence of proof of any act on the part of the de- 
fendant with special reference to such timber and 
showing unequivocally that the plaintiff was en- 
tirely deprived of the use of them ; and that 
conversion of the logs was not effected by the tres- 
pass, but only by their removal subsequently to the 
institution of the previous suit. Moyi v. 
Avuthraman ; . X, Xi. B, 22 Mad, 197 

CONVERTS. 

See Bigamy . 3 Mad. Ap. 7 

I. L. B. 4 Bom. 330 
1. L. B. 10 Mad. II 
1. L. B.18 Gale. 264 
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See Divobce Act, s. 2. 

I. D. R. 14 Mad. 382 
I. Ii. R. 18 Calc. 252 


See False Evidence — General Cases. 

4 Mad. 185 


See Hindu Law —Adoption — Requisi 
tes for Adoption Authority. 

I. Xi. R. 25 Bom. 551 


See ' Hindu Law— Custom — Adoption. 

I. L. R. 17 Calc. 518 


See Hindu Law — Inheritance— Divest- 
ing of Exclusion from, and for- 
feiture of, Inheritance — Marriages. 

1. 1«. R. 19 Calc. 284 


See Hindu Law — Inheritance — 

Divesting of. Exclusion from, and 
Forfeiture of Inheritance — Out- 
castes ... 2 Agra 311 

I. L. R. 8 Mad. 169 
I. L. R. 11 All. 100 

See Hindu Law — Marriage — Dissolu- 
tion of Marriage. 

X. Xi. R. 8 Mad. 169 
X. Is. R. 18 Calc. 264 


See Marriage . 10 B. L. R. 125 

16 W. R. 249 

See Native Christians. 

X. Ii. R. 31 Bom. 25 
See Salsette Law, applicable in. 

X. Xi. R 19 Bom. 680 


See Succession Act, s. 331. 

X. Ii. R. 19 Bom. 783 


1. . Hindu Convert to Christian- 

ity— Laid? governing converts — Hindu law. Upon 
the conversion of a Hindu to Christianity, the Hindu 
law ceases to have any continuing obligatory force 
upon the convert. He may renounce the old law by 
which he was bound, as he has renounced the old re- 
ligion, or, if he thinks fit, he may abide by the old law, 
notwithstanding he has renounced the old religion. 
The profession of Christianity releases the convert 
from the trammels of Hindu law, but it does not of 
necessity involve any change of the rights or rela- 
tions of the convert in matters with which Christian- 
ity has no concern, such as his rights and interest 
in, and his powers over, property. The convert, 
though not bound as to such matters, either by 
the Hindu law or by any positive law, may, by his 
course of conduct after his conversion, have 
shown by what law he intended to be governed as 
to these matters. Abraham v. Abraham 

1 W. R. P. C. 1; 9 Moo. X. A. 195 


- La w 


governing 


Converts S accession Act , s. 331. Native Chris- 
tians are governed by the Succession Act, but if a 
family of native Christians continued to observe the 
Hindu law of succession until the Succession Act 
altered their rule of succession, the members of the 
family born before the Succession Act came into 


operation could not be deprived of the rights acqui- 
red by them under Hindu law. Ponnusami Nadan 
v. Dorasami Ayyan . I, Ii. R. 2 Mad. 209 


3. Marriage , vali- 

dity of — Succession to estate of Hindu who has 
become a Christian — Succession Act , s. 35. If a 
Hindu becomes a convert to Christianity and dies in- 
testate, succession to his estate is governed by the 
Indian Succession Act, 1865. A K , a Brahman, 
went through a Hindu marriage ceremony with S, a 
Brahman girl of eight years of age, in 1850. The 
marriage was never consummated nor was the con- 
summation ceremony performed. In 1851 A K 
was converted to Christianity. S refused to live 
with him because he was an outcaste, and in 1857 S 
renounced all claims on him or his estate. In 1858 
A K went through a Christian form of marriage 
with M. In 1881 A K died intestate, and posses- 
sion was taken of his estate by the Administrator- 
General. S claimed the estate from the Adminis- 
trator-General. Her suit was dismissed on the 
ground that A K having died an outcaste and 
degraded, and his degradation not atoned for under 
Hindu law, no right of inheritance remained 
to her. Before judgment was delivered, S died, 
and the suit abated. In a suit filed by the Ad- 
ministrator- General to have the estate adminis- 
tered by the Court, the claimants were (i) the 
father of A K, (ii) the brother of A K undivided, 
from his father, and (iii) the executor of M. Held , 
that S was the wife of A K when he went through 
the form of marriage with M, and that, but for the 
fact that had relinquished her rights, S would 
have been entitled on the death of A K to such 
portion of his estate as the law assigned to her as 
his widow. Held, also, that under s. 35 of the 
Indian Succession Act, 1885, the father of A K 
was entitled to the whole of the estate. Adminis- 
trator-General of Madras v. Anandachari 

I. L. R. 9 Mad. 466 


4. - Survivorship- 

Succession Act , 1875 — Effect of Act on estates of 
native Christians previously following Hindu law. 
A and J, brothers, Native Christians, descend- 
ants of Brahmins, were living in co-parcenary and 
owned certain land on the date when the Indian 
Succession Act, 1865, came into force. In 1872 no 
partition having been made, A died. Held , that 
J did not take the whole estate on the death of A 
by survivorship. Tellis v. Saldanha 

X. L. R. 10 Mad. 69 


. Native Christians 


— Cha 7 ige of religion — Law applicable to converts 
— Succession — Inheritance. Where, in consequence 
of the conversion of a person from one form of 
religion to another, the question arises as to the law 
to be applied to such person, that’ question is to be 
determined not by ascertaining the law which was 
applicable to such person prior to the conversion, 
but by ascertaining the law or custom of the 
class to which such person attached himself after 
conversion and by which he preferred that his sue- 
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CONVERT S—contd* j 

cession should be governed. Eastings v. Gon- 
salves . . . 1. 1*. B. 23 Bom. 539 

6. Hindus becoming Mahome- 

dans — Succession of 'property. Held , that the 
question as to succession of property between parties 
who, though originally Hindus, subsequently em- 
braced the Mahomedan religion, and professed that 
religion for successive generations, must be dis- 
posed of under the Mahomedan law ; and the plea 
of usage opposed to Mahomedan law must not be 
recognised. Surmtjst Khan v. Kadir Dad Khan 

1 Agra B. B. 39 : Ed. 1874, 29 

7. > A Hindu em- 

bracing the Mahomedan religion is bound by the 
Mahomeden law of inheritance. Sojan v. Roop 
Ram ..... 2 Agra 61 

Lalla Oudh Beharee Ball v. Mewa Koonwar 

3 Agra 82 

8. Converts from Hindu to 

Mahomedan religion — Custom, as to inherit - 
ance. The general presumption arising from the 
intimate connection between law and religion in the 
Mahomedan faith is that the Mahomedan law go- 
verns converts from the Hindu religion to Mahome- 
danism. But a well-established custom in the case 
of such converts to follow their old Hindu law of 
inheritance would override that general presump- 
tion, and a usage establishing a special rule of in- 
heritance as regards a special kind of property 
would be given the force of law, even though it 
be at variance with both Hindu and Mahomedan 
laws. Mahomed Sidick v. Haji Ahmed. Ab- 
dullah Haji Abdsatar v Haji Ahmed 

I. L. B. 10 Bom. 1 

9. , — Suni Borah Maho- 

medans — Conversion , effect of — Hindu converts to 
M ahomedanism, custom and usage of — Inheritance 
among such converts — Native Christians — Law 
applied to Native Christians prior to Indian 
Succession Act (X of 1865) — Burden of proof. The 
Suni Borah Mahomedan community of the 
Dhandhuka Taluka in Gujarat are governed by the 
Hindu law in matters of succession and inheritance. 
Held, therefore, that in this community a widow is 
entitled to succeed to her husband’s estate to the 
exclusion of a daughter or a step-daughter. As to 
the law governing Hindu converts to Mahomedan- 
ism, the following principles may now be regarded as 
settled : — (i) Mahomedan law generally governs 
converts to that faith from Hinduism ; but (ii) a 
well-established custom of such converts following 
the Hindu law of inheritance would override the 
general presumption, (iii) This custom should be 
confined strictly to cases of succession and inherit- 
ance, <iv) If any particular custom of succession be 
alleged which is at variance with the general law 
applicable to these communities, the burden of proof 
lies on the party alleging such special custom. If 
evidence is given as to the general prevalence of 
Hindu rules of succession in a Mahomedan commu- 
nity in preference to the rules of Mahomedan law, 
the burden of proof is discharged, and it then r ests 


CONVERTS — contd. 

with the party disputing the particular Hindu usage* 
in question to show that it is excluded from the- 
sphere of the proved general usage of the commu- 
nity. Among native Christians, certain classes 
strictly retain the old Hindu usages, others retain 
these usages in a modified form, and others again 
wholly abandon them. Before the Indian Succession 
Act (X of 1865), the Christian convert could elect 
to attach himself to any one of these particular 
classes, and he would be governed by the usage of 
the class to which he so attached himself. Abraham- 
v. Abraham , 9 Moo. I. A. 195. These same prin- 
ciples are applied to the case of Hindu converts 
to Mahomedanism, such as Khojas and Cutchi 
Memons. Bai Baizi v. Bai Santok 

I. Ii. B. 20 Bom. 53 ; 

10. ' Molesalam Gira» 

sias — Hindu converts to Mahomedanism — -Retention 
of Hindu law and usages — Hindu law — Inheritance. 
The Hindu law of inheritance and succession 
applies to Molesalam Girasias who were originally 
Rajput Hindus, but were subsequently converted 
to Mahomedanism. Fatesangji Jasvatsangji v». 
Khvar Harisangji Fatesangji 

I. L. B. 20 Bom. 181 

11. Hindus becoming Mahome- 

dans — Hindu law— Joint Hindu family — Effect of 
conversion of member of Joint Hindu family to 
Mahomedanism — Regulation VII of 1832 , s. 9 
— Compromise— Title taken under compromise 
between persons having mutually exclusive claims. 
In the year 1845 one Ratan Singh, who at that time 
formed with his son Daulat Singh a joint Hindu 
family, possessed as such of considerable property, 
both moveable and immoveable, became converted' 
to Mahomedanism. In 1851 Ratan Singh died, his 
son Daulat Singh having predeceased him and such 
portion of the property as was situate in British 
India was taken over by the Court of Wards, and 
held by them apparently on behalf of Raj Kunwar, 
the widow of Ratan Singh, and Sen Kunwar, the 
widow of Daulat Singh (these two ladies being 
at that time detained in Lucknow under the 
supervision of the officials of the King of Oudh), 
without any recognition of either widow having 
a title superior to that of the other. In 1857 Sen 
Kunwar executed a bond for a considerable sum' 
of money in favour of Jai Chand, the father-in-law 
of her daughter, Mewa Kunwar. Sen Kunwar died 
in 1857, and Raj Kumvar in 1858. After the death 
of these ladies, three claimants to the property 
appeared, namely, Chatar Kunwar and Mewa 
Kunwar, the daughters of Daulat Singh, and 
Khairati Lai, the son of a daughter of Ratan Singb 
who had predeceased her father. The matters in 
dispute between these claimants were settled 
by means of compromise, in virtue of which 
84 annas of the property were assigned to the' 
daughters of Daulat Singh and 7|- annas to 
Khairati Lai, and in 1861 the partition of the 
property in accordance with the terms of the 
compro mis e was completed. In 1866 Chatar 

j Kunwar died, and upon her death Mewa Kun- 
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war successfully asserted her right by survivor- 
ship to the 4£ annas which had been the share of her 
sister, and thus became possessed of the whole Si 
annas assigned by the compromise mentioned above 
to the daughters of Daulat Singh. Meanwhile, 
however, Jai Chand had brought a suit upon the 
bond given to him in 1857 by Sen Kunwar. Why 
this bond was originally executed did not appear, 
mor that there was evidence of any such legal neces- 
sity pressing upon Sen Kunwar as would have sup- 
ported an incumbrance of more than her own life- 
interest in the property. The final decree in this 
suit was obtained by Jai Chand in 1868, that is to 
say, after the surviving defendant, Mewa Kunwar, 
had been declared entitled to the entire 8|- annas 
share, and it was a decree based upon a confession of 
judgment by Mewa Kunwar. In satisfaction of this 
decree certain villages part of the said 8|- anna share, 
were made over to the decree- holder, some of which, 
in turn, were sold by him to various vendees. On 
suit by the sons of Mewa Kunwar to recover some of 
these villages on the ground that their mother had 
in them no more than a Hindu daughter’s life estate, 
which had come to an end on her death in 1899, it 
was held, that Ratan Singh by his conversion to 
Mahomedanism became, according to Hindu law, 
civilly dead, and the whole of the property of the 
former joint Hindu family became vested in Daulat 
Singh in 1845, the provisions of s. 9 of Regulation 
VII of 1832 embodying merely a rule of procedure 
and not a rule of substantive law, and no suit 
claiming the family property having been brought 
by Daulat Singh to which the rule of procedure 
therein laid down could be applied ; that in any case 
the conversion of Ratan Singh worked a separation 
of the joint Hindu family, and one half of the 
property became vested in Daulat Singh, though 
it might not have been actually partitioned ; that 
the property so becoming vested in Daulat Singh 
would be held by him as a separated Hindu ; that the 
property was held by the Court of Wards during 
the lives of Raj Kunwar and Sen Kunwar, not 
specifically for either of them, but for the benefit of 
the rightful owner, both ladies being incapable of 
managing their affairs; that, after the compromise 
arrived at between Chatar Kunwar and Mewa 
Kunwar on the one side and Khairati Lai on the 
other, the estate which Chatar Kunwar and Mewa 
Kunwar took was a Hindu daughter’s estate merely, 
and not an absolute estate, and that inasmuch as no 
legal necessity was shown for the making of Sen 
Kunwar’ s bond or for the relinquishment by Mewa 
Kunwar of the villages which she made over to Jai 
Chand in satisfaction of his decree upon that bond, 
the estate taken by Jai Chand could not be more 
than that possessed by Mewa Kunwar, and on her 
death her sons were entitled to recover posses- 
sion. Abraham v. Abraham , 9 Moo I. A. 199 , 
237, referred to. Held, also, that, although the 
findings in the case between Mewa Kunwar and 
her brother-in-law (N. W. P. H. C. Reps., 1868, p. 
82) could not be held to be res judicata in the present 
appeal, the judgment in that case could be used as 
evidence to the extent pointed out in the case of 
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Ram Ranjan Chukerbaity v. Ram Naram Singh ; 
L. R. 22 I. A. 60 ; Bitto Kunwar v. Kesho Per shad, 
L. R. 24 1. A. 10; the Collector of Gorakhpur 
v. Palakdhari Singh , J. L. R. 12 All. 1, and 
Bharnidhar v. Bhundiraj, 5 Rom. L. R. 230. 
Gobind Krishna Kauai n v. Abdul Qayyum 
(1903) .... I. L. R. 25 All. 546 

12. Forfeiture of property— 

Omission to take property forfeited, effect of . — 
Quaere : Whether when a person becomes a convert 
and his property is imder Hindu law forfeited to his 
son, the mere omission by the son to enter upon the 
property vested in him by the forfeiture, or other- 
wise assert his right to it, would re- vest it in the 
convert and make it descendible to his heirs. Lalla 
Oudh Beharee Lall v. Mewa Koonwar 

8 Agra 82 
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Art. 23 — Pressing factory — Partnership — Transfer 


CONVEYANCE. 


See Evidence Act. 

I. Is. R. 30 Bom. 811 

See Execution of Decree. 

10 C. W. N. 345 

See Registrar of High Court. 

1. 1*. R. 16 Calc, 330 

See Registration Act, Vendor and 
Purchaser. 

See Revenue Sale Law, s. 33. 

13 C. W. N. 518 

See Stamp Act, 1869, s. 3, Art. 11. 

10 Bom. 354 
8 Mad. 112 

See Stamp Act, 1869, Sch. I, Art. 15. 

16 W. R. 208 
I. Xj. R. 1 Mad. 133 

See Stamp Act, 1869, Sch I, Art. 21. 

I. Is. R. 13 Calc. 43 
I. Xi. R. 20 Bom. 432 
I. Is. R. 23 Calc. 283 
X. Is. R. 20 Mad. 27 

See Stamp Act* 1879, s. 3, Art, 9. 

X. L. R. 7 Mad. 350 
X. Ii. R. 7 Gale. 21 
I. X,. R. 21 Mad. 422 

See Stamp Act, 1879, s. 24 

I. Xi. R. 15 Bom. 675 

See Stamp Act (II of 1899) — 
s. 24 and Sch. I, Art 23. 

X. Xi. R. 27 Bom. 150 

Sch. I, Arts. 55, 23 and 62 (e). 

X. Xi. R. 24 All. 372 

See Transfer of Property Act, s. 54. 

13 C. W. N. @92 

— return of, by Purchaser. 

See Vendor anh Purchaser — Comple- 
tion OF TRANSFER 

X. Is. R. 2 Bom. 547 
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of a share in consideration of a certain sum— 
Document— Release — Conveyance on sale of 'property. 
Where by a document, the executing party, pur- 
porting to be entitled to a share in a going press- 
ing factory, transfers absolutely the whole of that 
share to the other persons interested in the factory 
in consideration of a certain sum, the document is 
a conveyance on sale of property. Hiralal Naval- 
ram, In the matter of (1908) 

I. X. B. 32 Bom. 505 

COB-VICTIONT. 

See Criminal Procedure Code, s. 106. 

8 C. W. NT. 517 

i , . See Evidence Act. 

I. L. R. 28 Bom. 479 
‘ See Presidency Magistrate. 

I. X. B. 31 Calc. 983 
8C.W.I, 587, 839 

See Previous Conviction. 

- — for several offences. 

See Sentence — Cumulative Sentences. 
legality of— 

See Appeal in Criminal Case — Practice 
and Procedure. 

I. X. B. 30 Calc. 288 

■ — no bar to civil action — 

See Damages — Suits for Damages — 
Tort . , 0 C. W. N. 915 


on wrong charge — 

See Error . I. L. B. 29 Gale. 481 
— _ previous— 

See Criminal Procedure Code, s. 403. 

I. Ii. B. 23 Calc. 174 
See Sentence — Sentence after Previous 
Conviction. 

See Evidence — Criminal Cases — Pre- 
vious Convictions. 

I. L. B. 28 Calc. 689 

— setting aside, for error in law. 


See Accomplice. 

See Joinder of Charges. 

5 a W. N. 806 

setting aside, when accused does 


not appeal- 

See Revision — Criminal cases. 

5 C. W. N. 330 

validity of— 

See Excise Act, 1871. 

X X. B. 1 All. 630, 635, 638 

— - without framing charge — 

See Sessions Judge, jurisdiction of. 

X X. B. 28 Calc. 63 


COHYICTIOlSr— contd. 

without jurisdiction— 

See Magistrate — Re- trial of Cases. 

X X. B. 29 Calc. 412 

1 , — Conviction without evidence 

— Illegal conviction. A conviction on no evidence is 
wrong in point of law. Queen v. Chand Bagdee 

7 W. B. Cr. 6 

Queen v. Poorno Chunde'r Doss. 

8 W, B. Cr. 59 

2. — Want of complaint and of 

evidence — Illegal conviction. Where a 


trate, acting merely on certain information con 
tained in a letter addressed to him, convicted a 
person for obstruction and nuisance, the High 
Court set aside the conviction on the ground; 
that there was no complaint and no evidence. In 
the matter of Ram Coomar . 10 C. X. B. 521. 

3. Conviction on evidence 

taken in absence of accused — Illegal convic- 
tion. A conviction based upon evidence taken in 
the absence of the accused is illegal. Anonymous 

3 Mad. Ap. 34 

Queen v. Rajcoomar Singh . 8 W. B. Cr. 17 

Queen v. Lalla Chowbey . 2 1ST. W. 48 

Queen v. Ramnath . 7 W. B. Cr. 45 

Queen v. Hossein Ali Chowdhry 

8 W. B. Cr. 74 

4. Conviction on statement of 

complainant. A conviction on the statement of 
a complainant is lawful. Kulum Mundul v. Bho- 
wani Prosad . . .22 W. B. Cr. 32 

5. * Conviction on plea of guilty 

without assessors— Criminal Procedure Code 
(Act XXV of 1861), s. 362. A conviction of a 
prisoner on a plea of guilty before a Court of Session 
is valid, although there were no assessors. Queen 
v. Srikant Charal . 2 B. X. B. F. B, 23' 

10 W. B. Cr. 43. 


Conviction of deaf and dumb 


person without attempt to make him under- 
stand the charge — Illegal conviction. A deaf 
and dumb prisoner was convicted of an offence. 
Upon the trial, no attempt was made to commu- 
nicate with the prisoner respecting the. charge 
against him. The High Court quashed the con- 
viction. Anonymous . . 6 Mad. Ap. 7 

7. Conviction ’ for one offence 

under Penal Code and Act I of 1871 —Illegal 
conviction. A conviction under the Penal Code and 
also under a special law as the Cattle Trespass Act 
(I of 1871), in respect of one and the same offence, is 
illegal. Queen v. Hossein Ali . 5 1ST. W. 49* 

8. Conviction under both ss. 471 

and 474 of Penal Code — Illegal conviction . 
Convictions of using forged documents (s. 471} 
and of having them in possession with intent to use 
them (s. 474 of the Penal Code) cannot stand 
together. Queen v. Nuzur Ali. . 6 BT. W. 39' 
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DIGEST OF CASES* 


Conviction without jurisdic- 


tion — Trial under Act 1 of 1849 — Omission £o 
record order giving jurisdiction. Where a tindal of 
a small vessel had been convicted of criminal breach 
of trust which appeared to have been committed 
in the Portuguese possession of Goa, but no order 
giving himself jurisdiction was recorded by the 
Sessions Judge of Mangalore, who tried the case 
under s. 9 of Act I of 1849 : Held, that the convic- 
tion was illegal, and that there ought to be a new 
trial. Anonymous . . 5 Mad. Ap. 13 

10. — Order for imprisonment for 

future default — Punishment for contingent 
failure to work — Act XIII of 1859 , s. 2. An order 
of a Magistrate passed under s. 2 of Act XIII of 
1859, that the prisoner should work for a certain 
period, and, in case he failed to do so, should suffer 
rigorous imprisonment for one month, annulled as 
to the latter part, the Magistrate having no power 
to make that order until the failure had occurred 
and been proved before him. Reg. v . Joma bin 
Baltj .... 4 Bom. Cr. 37 

11. Conviction of offence with- 

out specific Qh&vge—Crimincil Procedure 
Code, 1872 , s. 57 — Conviction of minor charge on 
charge for graver offence. When a person is charged 
with an offence consisting of parts, a combination 
of some only of which constitutes a complete minor 
offence, he may, under s. 457 of the Code of Criminal 
Procedure, be convicted of the latter without being 
specifically charged, but only when the graver 
charge gives notice of all the circumstances 
going to constitute the minor offence. Hence, 
where a man charged with murder was convicted 
of abetment of it, the High Court annulled the 
conviction and sentence, and ordered him to be 
retried on the latter charge. Reg. v . Chand Nub 

11 Bom. 240 

See Reg. v . Ramajibav Jivbajirav 

12 Bom. 1 

12. Double conviction for same 

offence — Illegal conviction. F brought a charge 
of assault against M before a Bench of Magistrates? 
who, finding no evidence to show by whom com- 
plainant’s arm had been broken, treated the case as 
one of simple hurt, and sentenced the accused 
accordingly. Complainant then applied for compen- 
sation to the District Magistrate, who instituted 
fresh proceedings, and convicted the accused of 
grievous hurt. Held, that, as the whole matter was 
one transaction and went as a whole before the 
Bench of Magistrates, and as the facts were deposed 
to by the same witnesses before the Magistrate, the 
two convictions could not stand side by side. 
The proceedings before the Bench of Magistrates 
were accordingly quashed. In the matter of the 
‘petition of Fakeer Mahomed 

24 W. E. Cr. 46 


Alternative eonvietion- 
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accused person is guilty of any one of the several 
offences charged, but where it is doubtful of which 
of those offences he is guilty, such an alternative 
conviction is illegal. Queen v. Jamurha 

7 Ei*. W. 137 


— Conviction of one offence 

and acquittal on others where several are 
proved — Cognate offences — Illegal conviction . 
When more than one offence is proved, it is not pro- 
per to convict only of one and to acquit of the others* 
although the offences may be cognate. Reg. v . 
Murar Trikam ... 5 Bom. Cr. 3 

15 . Conviction on evidence 

taken before another Magistrate— 
conviction. When a prisoner is convicted by one 
Magistrate upon evidence previously recorded 
before another, the defect cannot be cured by the 
evidence being again recorded, and the conviction 
confirmed. Queen v * Poorno Chunder Doss 

8W.B. Cr. 59 

And see Queen v . Gopi Noshyo 

21 WT. E. Cr. 47 


16. 


Power to quash convic- 


tion. A lower Court has no power to quash its 
own conviction, though illegal. In re Gunowree 
Bhooea . . . . 9 "W\ E. Cr. 70 


Valid conviction 


in cas e improperly originated. Per Maclean, J . — • 
The High Court may, without reference to the local 
Government, set aside a conviction on a trial 
improperly originated. In the matter of the petition 
of Nobin Chundra Banikyia. Empress v. Nobin 
Chundra Banikyia 

I. Xi. B. 8 Calc. 560 : 10 C. L. E. 369 

18. Ground for setting aside 

conviction — Police Act V of 1861, s. 29 — Offence 
under Penal Code. That the facts proved would 
also constitute an offence under a section of the 
Penal Code seems to be no reason for quashing a 
conviction under the special law. Act V of 1861. 
Queen v . Kassimuddin * 8 W. E. Cr. 55 ; 


Subsequent Evi- 


dence. A valid conviction arrived at by a Magis- 
trate who had jurisdiction in the matter cannot be 
set aside simply because, subsequent to the trial 
and conviction, fresh evidence has been discovered 
which may tend to convict the accused of an offence 
other than that for which he was convicted. 
Queen v. Ramdoyal Mahara 21. W. E. Cr. 47 


Conviction under 


Doubt as to which of several offences accused is 
guilty of. Judgment in the alternative cannot be 
passed in cases in which it is doubtful whether the 


sanction obtained after trial — Want of jurisdiction. 
A conviction having been set aside as arrived at 
without jurisdiction, no sanction to the prosecution 
having been obtained from the Court against which 
the offence was committed, formal sanction was 
obtained, the accused re-arrested, and, without 
being called upon to plead, ordered to undergo the 
sentence previously passed. Held, that the whole 
of these proceedings were illegal. In the matter 
of the petition of Edoo Khans amah 

24 W. E. Cr. 64 
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21. — Irregular ‘pro- 

ceedings of Magistrate — Illegal conviction under 
Stamp Act. Conviction and sentence for an offence 
under the Stamp Act (XXXVI of 1860, s. 26) 
reversed on reference by the Sessions Judge, as the 
proceedings of the Magistrate who tried the case 
were highly irregular. Reg. v. Devsanvat bin 
Shivram Sanvat . . 8 Bom. Or. 84 

S2. 1 — — — Irregular pro- 

ceedings by Magistrate. A conviction and sentence 
for criminal _ breach of trust as a public servant 
reversed, owing to irregularities in the preliminary 
enquiries and irregular procedure as to the examina- 
tion of the prisoner in the Court of Session. Reg. 
v Diaz 8 Bom. Or. 51 

Dispute between 


— ' Irregularity in 

criminal proceedings — Prejudging defence. Upon 
the single charge of wrongful confinement preferred 
under s. 342 of the Penal Code, before a Joint 
Magistrate, the prisoners raised a defence justify- 
ing the confinement on the ground that the persons 
confined had been caught by them under circum- 
stances which led to the belief that they had commit- 
ted house-breaking by night with intent to commit 
theft. Enquiry having been made, the Magistrate 
committed the prisoner not only for wrongful 
confinement, but, disbelieving the defence, & for 
fabricating false evidence and for bringing a false 
charge. The prisoners were tried by the Sessions 
Judge and found guilty on all three charges at one 
and the same time. Held , that the conviction on the 
last two charges was illegal, as by adding the addi- 
tional charges the Magistrate had really prejudged 
the defence to the first charge. Where the Court, 
without having first heard the evidence for the 
prosecution, examines the witnesses for the defence, 
he commits an irregularity, but if the prisoners are 
not materially prejudiced thereby, the conviction 
will not be set aside. In the matter of Turib- 
TFLLAH . . . . 4 C. Ii. R. 838 

25. — Complaint origi- 

nally made not believed — Conviction for a different 
offence— Prejudice. Where the original complaint 
was with regard to an offence, which the Magis- 
trate disbelieved at a later stage of the case, 
and he drew fresh charges of wrongful confine- 
ment and assault and convicted the accused 
on those charges notwithstanding their protest 
that they had not been given an opportunity of 
properly defending themselves, and the Sessions 
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Judge on appeal disbelieved the case both as origin- 
ally made and as made out by the Magistrate, and 
yet convicted the accused on a charge of assault : 
Held, that this was not a proper way of dealing with 
the case, and that the accused ought not to have 
been convicted of an offence which did not form 
the subject-matter of complaint, especially when 
all the other matters relating to the event were 
found to be false or not proved. Rameswar 
Singh v. Jogi Sahoo (1900) . 5 C. W. IX. 296 


26. 


Indian Penal 


civil suitors — Improper prosecution — Illegal con- 
viction. As a general rule, one of two parties to an 
impending suit ought not to put the Criminal Law 
in motion as against the other in matters connected 
with the suit ; or if he does so, the hearing of the 
criminal case ought to be postponed until the suit is 
concluded. But, although that is a good ground 
for questioning the propriety of a prosecution, it is 
not a ground for questioning the legality of a con- 
viction. Queen v. Acheet Lall 

17 W. R. Or. 46 


’ jl rvu/vu ro j, GicutU 

Code ( Act XLV of I860), ss. 290 , 447— Public 
nuisance— Criminal trespass— Conviction on a charge 
which the accused was not called upon to meet . 
When the accused was called upon to answer 
a charge under s. 447, Indian Penal Code, and 
was convicted under that section as also under 
s. 290, Indian Penal Code, and on appeal the 
Sessions Judge was of opinion that the conviction 
could not be maintained under s. 447, but that s. 
290 was wide enough to cover the act : Held, that, 
as the accused was not called upon to meet the 
charge under s. 290, Indian Pen,J Code, and had no 
opportunity to give evidence in rebuttal thereof, 
the conviction could not stand. In the matter of 
Chinibas Pal (1901) . 5 C. W. IX. 567 


Conviction of an 


offence without specific charge. If the accused 
are charged with an offence under s. 304 or 
with one under s. 325, they may be convicted of 
an offence under s. 322 of the Penal Code, though 
no charge under that section has been drawn 
up against them. But when they are charged 
with those offences alleged to have been com- 
mitted by another person in the course of a riot, i.e., 
when they are charged under ss. 147, 304 and 325 
combined with s. 149 of the Penal Code and the 
commission of the riot is disbelieved, they should 
not be convicted of the offence under s. 323 in 
respect of their individual acts with which they are 
not charged and which are not imputed to them 
in the Judge’s charge to the Jury. Dasarath 
Mandal v. Emperor (1907) 

I. L. It. 34 Gale. 325 

GOOCH BEHAR. 

— Court of the Bewail Ahilkar 


of- 


See Civil Procedure Code, 1882, s. 229. 

4 B. L. R. A. G. 184 
18 W. R. 154 


CO -O WINTER. 


See Bengal Tenancy Act. 

9 C. W» IX. 82 
See Partition . I. Ii. R. 35 Gale. 961 


— adverse possession by— 

See Partition . I. L, R. 85 Calc, 961 
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CO-PARCENERS. 

See Hindu Law — Inheritance — Joint 
Property and Survivorship. 

I Mad. 412 
I. Is. R. 3 Bom. 151 
I. Is. R. 4 Bom. 37 
I. Is. R. 3 Mad. 145 
I. L. R. 7 Mad. 458 
I. Is. R. 18 Calc. 151 
Is. R. 17 I. A. 128 

See Hindu Law — Joint Family. 

See Hindu Law — Will — Power op Dis- 
position — Generally. 

I. Is. R. 5 Bom. 48 
8 Mad. 6, 13 note 
See Mahomedan Law — Pre-emption — 
Right op Pre-emption — Co -sharers. 

See Native Christian. 

I. If. R. 31 Bom. 25 

See Partition. 

I. Is. R. 28 Bom. 201 ; 330 

consent of— 

See Partition — Mode of effecting 
Partition . I. Is. R. 3 Calc. 514 
5 W. R. 208 

CO-PLAINTIFF. 

See Limitation Act (XV of 1877). 

I. Is. R. 35 Calc. 1065 

CO-PRISONER. 

evidence of — 

See Confession — Confessions of Pri- 
soners tried jointly. 


COPIES OF DOCUMENTS. 

See Court Fees Act, 1870, Sen. I, Art. 8. 

I. Is. R. II Bom. 526 

See Evidence — Civil Cases — Second- 
ary Evidence — Copies of Docu- 

ments, etc. 

See Stamp Act, 1862, s. 14. 

4 Mad. Ap. 58 

See Stamp Act, 1879, Sch. I, Art. 22. 

I. L. R. 15 Bom. 687 
I. L. R. 19 All. 293 

See Stamp Act (II of 1899), Sch. I, 
Art. 24 . I. Is. R. 26 Bom. 522 

— Criminal Procedure Code , 


ss. 162, 164 — Eight of accused to copies of statements 
recorded by Magistrate. An accused person under 
remand is not, before the commencement of the 
preliminary inquiry, entitled to be furnished with 
copies of statements made on oath by various 
persons and recorded by the Magistrate under ss. 
162 and 164 of Code of Criminal Procedure. No 
such right is conferred by the Code of Criminal 
Procedure and the question whether any person has 
•a right to inspect a public document is outside the 
scope of the Evidence Act. Such statements may, 
however, be put to contradict the persons making 


COPIES OP DOCUMENTS — concld. 

them when called as witnesses and it will then 
form part of the record, of which the accused will 
be entitled to a copy after commitment. There 
is no general principle of common law which would 
entitle an accused person to copies of such docu- 
ments. Queen-Empress v. Arumugam, I. L. M. 
20 Mad. 289, distinguished. Emperor v. Muthia 
Swamiyar (1907) . I. Is. R. 30 Mad. 466 

COPY OP COPY OP DOCUMENT. 

See Evidence — Civil Cases — Second- 
ary Evidence — Copies of Docu- 
ments . . . 7B.L.R. 621 

3 B. Is. R. A, C. 54 
15 W. R. 102 
6 W. R. 80 
5 Bom. A. C. 48 

COPY OP DECREE. 

See Limitation Act, 1877, ss. 12 and 5. 

7 C. W. N. 109 

COPY OP DECREE OR JUDGMENT. 

— deduction of time necessary for 

obtaining — 

See Limitation Act, 1877, s. 12 (1871, 
s. 13). 

necessity for — 

See Limitation Act, 1877, Art. 177. 

I. Is. R. 1 All. 644 
I. Is. R. 15 Mad. 169 
I. Is. R. 19 Bom. 301 

See Madras Rent Recovery Act, s. 69, 

8 Mad. 44 
I. Is. R. 20 Mad. 476 

See Review — Form of, and Procedure 
on, Application. 

I. Is. R. 17 All. 213 

COPYRIGHT. 


See Copyright Act. 


1 . 


Infringement of copyright — 


Evidence. Where there is no original matter in the 
work, the strongest evidence of servile imitation 
and piracy must be afforded before an action for an 
infringement of copyright can be successful. 
Roussac v. Thacker & Co. 1 Hyde 9 

2 


Annotated edition 

of an ancient religious work— Originality — Colour - 
able imitation — Injunction— Damages — Account 
— Act XX of 1847 , s. 12. The plaintiff, a book- 
seller, in 1884 brought out a new and annotated 
edition of a certain well-known Sanskrit work on 
religious observances, entitled 14 Vrtraj,” having 
for that purpose obtained the assistance of Pundits 
who re-east and re-arranged the work, introduced 
various passages from other old Sanskrit books on 
the same subject, and added foot-notes. In 1885 
the plaintiff registered the copyright of this work. 
In 1886 the defendants printed and published an 
edition of the same work, the text of which 
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was identical with that of the plaintiff’s work,, 
which moreover contained the same additional 
passages and the same foot-notes, at the same places 
with many slight differences. Held, that the 
plaintiff’s work was such a new arrangement of 
old matter as to be an original work and entitled 
to protection, and that, as the defendants had 
not gone to independent sources for their material, 
but had pirated the plaintiff’s work, they must be 
restrained by injunction. Held , also, that an 
account of the net profits made by the defendants 
by the sale of the plaintiff’s book could be ordered, 
notwithstanding the provisions of s. 12 of Act XX 
Of 1847, as the result of the account would be to 
give to the plaintiff what he could have claimed as 
damages under that section. Gangavishntt 
Shrikisondas v . Moreshva Bapxjjx Hegishte 

I. Xu R. 13 Bom. 358 

3. — Translation — Act 

XX of 1847 — Act XXV of 1867. A person who 
translates a book into another language is not 
thereby guilty of an infringement of copyright. 
Abdtjrruhman v. Mahomed Shirazi 

I. Ii. R. 14 Bom. 588 

4, — Translations — Ju- 

risdiction — Cause of action — Stat. 5 & 6 Vic. 9 
c. 45 — Act XX of 1847 , s. 8 — Order for hooks sent 

from Bombay to Delhi— Registration of copyright 

Notice of disputed proprietorship. The plaintiffs 
were publishers in London. The defendant 
carried on a printing and publishing business at 
Delhi. Between the years 1869 and 1891, the 
defendant translated certain English works (e.g., 
Todhunter’s Mensuration, Barnard Smith’s Algebra* 
etc.), into the Urdu language for the use of 
native students, and sold and distributed copies of 
such translations in various parts of India. The 
plaintiffs alleged that they were the proprietors of 
the copyright in the said books, and they sued in 
Bombay for a declaration of their ownership, and 
that the said books printed and sold by the defend- 
ant were an infringement of the said copyright 
and for an injunction, etc. It appeared that° in 
June 1894 the plaintiffs’ agent, who was then in 
India, instructed the Bombay firm of 8 to order 
copies of the said translations from the defendant. 

A letter was accordingly sent by 8 to the defendant 
at Delhi requesting him to send the books to 
Bombay by value-payable post, which the 
defendant did, and he received payment for them 
from the post office at Delhi. The defendant 
pleaded ( inter alid) that the High Court of Bombay 
had no jurisdiction, and he denied that he had 
infringed the plaintiffs’ copyright. Held, that 
no part of the plaintiffs’ cause of action arose in 
Bombay, and that the High Court of Bombay had 
no jurisdiction. The act of 8 in paying for and 
receiving the goods formed no part of the defendant’s 
offence, which was completed when he posted the 
books at ^ Delhi. The English Copyright Act 
(Stat. 5 & 6 Vic., c. 45) extends to all parts of India. 
Having regard to s. 15 of that Act, it is clear that 
a person who infringes copyright must be sued, if 
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he offends in India, not only within the limits of 
that country, but also in that part of India in which 
the offence has been committed. See also s. 13 of 
the Indian Act XX of 1847. Held , also, that trans- 
lations are not copies, and that the defendant, by 
translating the books, had not infringed the plaint- 
iff s copyright. The plaintiffs had registered them- 
selves as the proprietors of the copyright of the 
books in question both in London and in India. 
The defendant had not given notice of his inten- 
tion to dispute the plaintiffs’ copyright as required 
by s. 8 of Act XX of 1847. Held , that the plaintiffs* 
copyright in the book had been established, Mac- 
Millan v. Shamsgr Ulama M. Zaka. 

I. L. R. 19 Bom. 557 

5. — — v Norm of Registra- 
tion — Selection ” of poems , copyright in — In- 

fringement of copyright by publication of copy before 
registration — Assignments of copyright previous to 
registration — Limitation of suits for infringement 
of copyright— Stat. 5 & 6 Vic., c. 45. The plaintiffs^ 
the partners of a firm M c fb Co., were the proprietors 
registered under 5 & 6 Vic., c. 45, of the copy- 
right of a selection . of songs and poems, com- 
posed by numerous well-known authors, which 
was prepared by one P, and originally published in 
j 1861. Since the original publication, the book ran 
1 through several editions? one of which was publish- 
ed in the year 1882. The book was registered under 
the provisions of the above statute on the 8th 
February 1889, the name of both the publisher and 
proprietor being entered in the register as Jf & Co. , 
the firm’s address being given, and the date of 
the first publication was entered as the 19th July 
1861. The poems contained in the book were 
arranged by P, not in chronological order of their 
production, but in gradation of feeling and subject,, 
and at the end of the book were given some notes, 
critical and explanatory. On the 15th January 
1889 the defendant published, at Calcutta, a 
book containing the same selection of poems 
and songs as was contained in P’s book. The 
arrangement, however, of the defendant’s book 
differed from P’s in that the poems of each author 
were placed together and in order of their compo- 
sition. In one of the poems the defendant printed 
forty lines, which were contained in the work by 
the original author, but which were omitted by 
P, and in another poem one line. In many places 
there were differences of reading in the two books 
and in more of punctuation. In the defendant’s 
book some of the titles to the poems, which had been 
assigned thereto by P and not by the original 
authors, appeared as well as good many of P’s 
notes, some with acknowledgment and some with- 
out. With each poem the defendant gave a mass of 
notes, critical and explanatory, and he also prefixed 
to the poems of each author a biographical notice* 
The suit ■was instituted on the 27th February 1890, 
and the plaintiffs complained that the publication 
of defendant’s book constituted a breach of their 
copyright, and prayed for the usual relief by way 
of injunction and damages. They contended that 
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although the copyright in the works of the ori- 
ginal authors had long lapsed, they were entitled to 
the copyright in the 44 selection ” made by P. It 
was contended on behalf of the defendant that 
there could be no copyright in such a selection ; 
that if any existed, the defendant’s book did not in- 
fringe it ; that the plaintiffs’ book being registered 
as first published in 1861 and the infringement 
charged being in respect of the edition of 1882 , 
and there being no evidence to show that the 
samejseleetion was contained in the latter as in the 
former edition, the plaintiffs were not entitled to 
the relief prayed for ; that the author of the plaint- 
iffs’ book being P, in whom the copyright would 
primd facie be, and the property being registered 
as in the plaintiffs’ firm, the registry was bad, as 
the assignment of the copyright to the plaintiffs 
was not shown ; that the registration was also bad, 
as the entry merely contained the name and address 
of the plaintiffs’ firm, and not the individual names 
and addresses of the partners of the firm ; that the 
publication of the defendant’s book having been 
before the date of registration, the suit would not 
lie ; and that the suit was barred by the special 
limitation provided by s. 26 of the Stat. 5 & 6 Vie., 
c. 45. Held , that such 44 a selection” could be 
the subject-matter of copyright, the true principle 
applicable to sueh cases being that one person is not 
at liberty to use or avail himself of the labour which 
another has been at for the purpose of producing 
his work, and so take away tne result of the other’s 
labour, or in other words his property. Held , 
further, that the defendant’s book constituted a 
piracy of the plaintiffs’ hook, and had infringed 
their copyright, and that they were entitled to the 
relief they sought. Held, also, that in the absence 
of any evidence to the contrary, it was reasonable 
to assume that successive issues of a book of this 
kind under the same name are substantially the 
same book ; that it was unnecessary that the re- 
gistry should show an assignment of the copyright 
by P to the plaintiffs : Weldon v. Dicks, L. R. 10 
Oh. D. 247, followed ; that the registration was 
not bad by reason of the names and addresses of 
the partners of the firm not being given : Low v. 
Routledge, 33 L. J. Ch . 717, and Weldon v. Dicks, 
L. R. 10 Ch. D. 247, followed ; that the title to 
copyright is complete before registration, which is 
only a condition precedent to the right to sue, and 
that the plaintiffs had not therefore lost their right 
of action by reason of the defendant’s book being 
published before theirs was registered : Tuck v. 
Priester , L. R. 19 Q. B. D. 629, and Gourband v. 
Wallace, 25 W. R. 604 : All. W. N. {1877) 130 , 
followed ; and that, assuming that the rule of limita- 
tion provided by s. 26 of the Statute was applicable 
in this country, the suit was not barred by limita- 
tion : Hogg v. Scott, L. R. IS Eq. 444, followed. 
Macmillan v. Suresh Chunder Deb. 

I. Xi. R. 17 Calc. 951 

0. ' Copyright of ornamental 

design— 5 6s 6 Vic., c. 100—24 6s 25 Vic., 
c. 73. A registered proprietor of the copyright 
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of an ornamental design within the United King- 
dom, under 5 & 6 Vic.,c. 100 (amended by 6 8$ 

7 Vic., c. 65 ; 13 & 14 Vic., c. 104 ; and 21 & 22 Vic., 
c. 70) cannot sustain an action against any person 
who applies such design to articles, or who sells any 
articles to which such design has been applied in 
British Burma. Baker v. Sutherland 

8 R. Ii. R. 298 : 16 W. R. 90 

7. Illustrations in catalogue — 

Infringement — Portion of catalogue protected — 
Puffing Statements — Injunction . The plaintiff iS' 
not prevented from suing to restrain the infringe- 
ment of copyright in certain illustrations in 
his catalogue, by the fact that the copyright 
in some of the other illustrations in the same- 
catalogue is vested in others. Lamb v. Evans, 
[1892'] 3 Ch. 462, followed. It is no defence 
to an action to prevent infringement of copy- 
right in a book, that the book contains inaccu- 
rate statements, where the statements are in the 
nature of puffing statements, unless a strong case 
of fraud on the public has been made out. Mac~ 
farlane 6s Co. v. Oak Foundry Co., 10 C. of S. Cas . 
(Sc.) 801, referred to. Lawrence v. Bushnell 
( 1908) . . . I. Xi. R. 35 Calc. 433. 

s.c. 12 C. W. J3T. 756 

COPYRIGHT ACT (XX OP 1847). 

See Limitation Act, 1877, Sch. II, Art. 

40 (1871, cl. 11) . I. L. R. 3 Calc. 17' 

See Small Cause Court, Mofussil — 

Jurisdiction — Copyright. 

I. Ii. R. 6 Calc. 499- 

ss. 3 and 6 —Order expunging 

entry under s . 6 — The Press and Registration of 
Books Act. {XXV of 1867), s. 18 — Catalogue of 
Books kept at Bombay— Jurisdiction of the Calcutta/ 
High Court — Trial on affidavits— Copyright in 
British territory . The High Court of Calcutta has 
jurisdiction to order the expunging of entries in 
the catalogue of books kept in Bombay under s. 18 
of the Press and Registration of Books Act (XXV 
of 1867). Ism ait i bin Shaik Badal v. Ali Bhoy 
Sarafali (1905) . . 9 C. W. IX. 591 

ss. 8 and 14 — - ee Person aggrieved ” 

— Summary proceedings — Infringement— The Press 
and Registration of Books Act [XXV of 1867), 
s. 18 — Catalogue of Books kept at Bombay — Charter 
Act {24 and 25 Viet., cap. 104), s. 14 — Letters Patent , 
s. 36 — Jurisdiction of the High Court of Calcutta, 
Originial Side — Evidence by affidavits. On an 
application under s. 6 of the Indian Copyright 
Act of 1847 by the assignee of the copyright 
in certain books for an order that the entry register- 
ing the name of another person as proprietor of 
the copyright in the same books be expunged from 
the Catalogue of books kept at Bombay under 
Act XXV of 1867 : Held, that s. 18 of Act XXV of 
1867 did not oust the jurisdiction of the Supreme 
Court of Calcutta vested in it by s. 6 of the 
Indian Copyright Act of 1847, that the High Court 
of Calcutta as the direct successor of the Supreme 
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•COPYRIGHT ACT (XX OP 1847) — concid . 

ss, 6 and 14 — concid . 

■Court is invested with all its powers and 
functions, and that a Judge sitting on the Original 
Side under s. 14 of the Charter Act has jurisdiction 
to dispose of an application under s. 6 of the Indian 
Copyright Act of 1847 to expunge an entry from 
the Catalogue of Books kept at Bombay under 
Act XXV of 1867. Held , 44 the proprietor of a 
copyright is a person aggrieved 55 within the mean- 
ing of s. 6 of Act XX of 1847, when another person 
gets his name registered in a Catalogue of Books 
in fraud of the proprietor’s rights. If a case of this 
■sort is clear upon the merits, the Court is justified 
in disposing of it upon evidence by affidavit. Held , 
that an application under s. 6 of Act XX of 1847 
is a 4 4 summary proceeding in respect of an infringe - 
ment of copyright 55 within the meaning of s. 14 of 
the Act, and the omission to make an entry of the 
applicant’s name as proprietor of the copy- 
right in the Book of Registry at the office of the 
Secretary of the Home Department of India, before 
commencing proceedings, constitutes a bar to the 
application. Abdoolia Bhay Sarafalli v. Ismail 
bin Sheikh Badal (1905) 1. L. R. 33 Calc. 571 
s. e. 10 C. W. 3ST. 134 

s. 14 — Act XXV of 1867 — Law under 

s. 14 of Act XX of 1847 same as law in England — 
No copyright in published work , except where 
copyright registered and subsists. The law as settled 
in England is that in the case of a book which- has 
been published, there is no right to sue for piracy, 
except where the copyright is registered and sub- 
sists under statutory provisions. Gopinger on 
4 Copyright,’ pp. 29 and 33 referred to. Macklin 
v. Richardson and Gaubaud v. Wallace , 7 Ruling 
Gases 66 at pp. 67, 70 and 128 respectively, 
referred to. The law is the same in India. 
The proviso to s. 14 of Act XX of 1847 has not 
■effected any change in the law as stated above and 
does not protect copyright in published works when 
not registered under Act XX of 1847 or Act. XXV 
■of 1867. Macmillan v. Suresh Chandra Deb , I. L. 
R. 17 Calc. 951 , distinguished. Sabapathi 
Mtjdaliar v . Seetharamiah (1906) 

I. Xi. R. 29 Mad. 292 

CORONER. 

1. Commitment — Coroner's \ Act 

(IV of 1871), ss. 24, 25, 26,29 — Prisoners Act 
(111 of 1900 ) , ss. 2, 11 — Criminal Procedure Code 
(Act V of 1898), ss. 213, 214, 477, 478 , 213, sub-s. 
(2) — Coroner's Inquisition — Commitment to High 
Court Sessions— Jurisdiction of Presidency Ma- 
gistrate to try or inquire — Acquittal or Discharge 
by Magistrate— -Bill — Jurisdiction of the High 
Court. ' The Coroner has power to commit to 
the High Court ; but a commitment by him 
■does not oust the jurisdiction of the Presidency 
Magistrate, either to inquire into the ease and to 
‘Committor to try the ease himself, when the offence 
is one triable by him. Queen-Empress v. Mahomed 
.Rajudin, I. L. R. 16 Bom . 159, referred to. An 


CORONER — concid. 

inquisition drawn up by a Coroner has the effect 
of a valid commitment to the High Court in its 
Original Criminal Jurisdiction when the High 
Court accepts the inquisition and the High Court 
officers draw up charges in accordance with the 
same. Where, during inquiry by the Magistrate, 
bail has been allowed by him, and subsequently 
the Coroner, after the verdict of the jury, refuses 
bail and commits the accused to jail, the only 
Court which has power to grant bail is the High 
Court. Any order of acquittal or discharge made 
by the Magistrate will be operative, subject to the 
discretion of the High Court when subsequently 
considering the Coroner’s inquisition. Emperor 
v. Jogessur Parsi (1903) . 7 C. W. 1ST. B89 

2. Power of Coroner of Calcutta 

• — Power to commit to prison . The Coroner of Calcutta 
has no power to commit any person to prison pend- 
ing an inquest. In cases where he has authority to 
commit, a commitment to the officers deputed to 
receive prisoners by the statute in force is valid, 
and it is not necessary that the commitment be 
directed to the Sheriff. In re Taylor 

2 Ind. Jixr. N. S. 101 

3, Inquisition — Commitment — Pre- 

sidency Magistrate , power of, to enquire into a case 
committed by Coroner — Discharge or acquittal by 
Presidency Magistrate, effect of — Bail — Coroner 9 s 
Act (IV of 1871), ss. 24, 25, 26, 27, 29^Prisoners 
Act ( III of 1900), s. 11 — Criminal Procedure Code 
(Act V of 1898), ss. 213, 214, 215, 477, 478, 498. 
An inquisition drawn up by the Coroner of Calcutta 
under the Coroner’s Act against an accused person, 
although it may have the effect of a valid commit- 
ment upon which the High Court in the exercise 
of its Original Criminal Jurisdiction may act, has 
not that effect, until it has been accepted by the 
High Court, and the officers of the Crown have 
drawn up a charge in accordance with it. Such a 
commitment by the Coroner does not of itself oust 
the jurisdiction of a Presidency Magistrate to 
inquire into, commit or try the case ; and until 
the High Court has accepted such commitment, 
any order of acquittal or discharge made by such 
Magistrate in the case will be operative subject to 
the discretion of the High Court whether it should 
take action upon the inquisition of the Coroner as 
an effective commitment. Queen-Empress v. Maho- 
med Rajudin, I. L. R. 16 Bom. 159, referred to. 
After a Coroner has drawn up an inquisition against 
a person and committed him to prison, the High 
Court alone is empowered to release such person 
on bail. Emperor v. Jogeshwar Passi (1904) 

I. Xi. R. 31 Calc. 1 

CORONER’S ACT (IV OE 1871), 

See Coroner. 

s. 25. 

See' Presidency Magistrate. 

I. Xi. R. 16 Bom, 150 
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COROHER’S INQUEST. i 

See Criminal Procedure Code, s. 176, 
para. 1 (1872, s. 135). 

I. L.|R. 3 Calc. 742 

CORPORATION. 

See Contract Act. 

I. Is. R. 28 Bom. 68 
See Mandamus • I. Is. R. 32 Bom. 466 

See Presidency Banks Act (XI op 1876) 
I. L. R. 32 Bom. 488 

■ interference of Court with — 

See Bombay District Municipal Act, 
1873, s. 42 . I. L. R. 19 Bom. 212 

— principal officer of— 

See Plaint — Verification and Signa- 
ture • • !• E. R. 21 Calc. 60 

Is. R. 20 I. A. 139 
5 C. wm. 91 

See Written Statement. 

I. Is. R. 22 Calc. 268 

restraining libel in resolution 

of— 

See Injunction — Special Cases — Public 
Officers with Statutory Powers. 

I. Is. R. 1 Bom. 132 

— , — suit against— 

See Plaint— Form and Contents of 
Plaint — Defendants. 

2 B. Is. R. S. N. 8 
15 W. R. 534 
I. L. R. 14 Bom. 286 

— suit by- 

See Plaint — Verification and Signa- 
ture . I. L. R. 30 Calc. 103 

See Plaint — Form and Contents of 
Plaint— Plaintiffs. 

I. Is. R. 12 Calc. 41 
I. L. R. 20 All. 167 


CORPSE. 

See Theft 

CORPUS DELICTI. 
See Murder 


See Theft . . 7 Had. Ap, 19 

CORROBORATION. 

See Conviction . I. L. R. 27 Had. 271 
CO-SHARER. 

Col. 

L General Rights in Joint Pro- 
perty ...... 2588. 


I. Is. R. 25 All. 129 


11 W. R. Or. 20 
' I. Is. R. 3 All. 383 
I. Is. R. 11 Calc. 635 

. 7 Had. Ap. 19 


C O - SH ARE R — contd. 

GoU 

2. Enjoyment of Joint Property' — 

{a) Cultivation . . . 2597. 

(b) Erection of Buildings . 2601.- 

(c) Exclusive Possession of 

Portion of Joint Property 2608. 

{d) Leases by one Co-sharer . 2610.. 

3. Suits by Co -sharers with respect 

to the Joint Property — 

(а) Possession . . .2612. 

(б) Miscellaneous Suits . 2616. 

(c) Ejectment . . . 2620. 

(d) Kabuliats . . . 2623. 

(e) Rent .... 2625. 

(/) Enhancement of Rent 2635. 

See Agra Tenancy Act (Local II op 
1901), s. 201 , I. L. R. 29 All 158 

See Bengal Tenancy Act (VIII of 1885). 

I. Is. R. 35 Calc. 331 
12 C. W. N. 478 ; 885„ 

See Contribution, suit Fob- 
Payment of Joint Debt B\ r one 
Debtor . I. L. R. 26 Had. 686 

See Co-owner. 

See Co-parceners. 

See Costs — Special Cases— Co-sharers. 
See Decree— Form of Decree —Posses- 
sion. 

See Hindu Law — 

Joint Family ; 

Partition — Effect of Partition. 

I. L. R. 24 All. 483 : 

See Injunction — Special Cases — Pos- 
session of Joint Property - . 

I. Is. R. 29 Calc. 500 

See Jurisdiction of Revenue Court — » 
N.-W. Provinces Rent and Reve- 
nue Cases. 

See Land Registration Act, 1876. 

I. L. R. 30 Calc. 773- 

See Mahomed an Law — Pre-emption — « 
Right of Pre-emption — Co-sharers. 
See Onus of Proof— Limitation and 
Adverse Possession. 

I. L. R. 25 Bom. 362 

See Partition — -Right to Partition — 
General Cases . SB. L. R. Ap. 120 
I. Is. R. 20 Calc. 379 
I. Is. R. 21 Bom. 458 

11 C. W. N. 397 

12 C. W. N. 640 
I. L. R. 35 Calc. 961 

See Pre-emption . I. L. R. 30 All. 467 

See Sale in Execution of Decree — 
Setting aside Sale — General Cases, 
I. Xj. R. 30 Calc. 425» 
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<3 O -SHARER — con Id. 

See Valuation of Suit— Suits-— Parti - 
tion . I. I*. R. 24 AIL 381 

See Vendor and Purchaser — Invalid 
Sales — Purchaser with knowledge 
of Liability to Partition. 

I* D. R. 28 Bom. 518 

appeal in suit by co-sharer 
landlord for rent — 

See Appeal— Acts— Bengal Tenancy 
Act, s. 153 . 7 C. W. 1ST. 808 

~ — : dispossession by co-sharer land- 

lord ; limitation — 

See Bengal Tenancy Act, Sch. Ill, 
Art. 3 . . 5C.W.1. 405 


• in a mehal. 


See Co- sharers— General Rights in 
Joint Property. 

I. L. R. 14 All. 273 

— liability of— 

Co-Sharer „ * 8 C. W. M. 903 

““r~ limitation of application by one 

of several co- sharers — 

See Bengal Tenancy Act, Sch III 

Art. 6 . ... 5 C. w. JST. 763 

right of, to measurement. 

See Measurement of Land. 

10 B. L. R. 397, 398 note, 401 note, and 

403 note 
I. Ii. R. 7 Gale. 69 
20 W. R. 305 
5 C. I». R. 132 
, D. L. R. 10 Gale. 36 

suit by, for rent— 

See Bengal Tenancy Act, s. 188. 

6 C, W. isT. 328 


•ers— . 


suit by some of several eo-shar- 

See Bengal Tenancy Act, s. 188. 

See Possession, Order of Criminal 
Court as to— Cases which Magis- 
trate can decide as to Possession 

I. X.. R. 3 Gale. 573 
17 W. E. Or. 9, 33 
4 C. W. IT. 426 
I. Xi. E, 11 Bom. 313 
See Pbb-emptioh . I. X,. E. 23 All. 247 
See Right of Suit— Co-shaeees. 

I. Ii. E. 18 Bom. 611 

several— ^ ° r application one of 

See Bengal Rest Act, 1869, s. 102. 

v 15 B. L. E. Ill 


CO- SHARER, — eontd . 

1. GENERAL RIGHTS IN JOINT PROPERTY. 

1. — ~ Right of eo- sharers — Tenants 

of co-shakers. The right of a sharer in a joint estate 
s a right of common enjoyment of the lands and 
premises, together with the tenants of the co-sharers 
i n like manner as the co-sharers themselves would 
have it. Hulodhur Sen * Gooroo Das Roy 

20 W. R. 126 

2. — ~ — Occupation by co- 

sharers of separate portions of estate. The le^al 
position of co-sharers in an estate occupying separate 
portions in it is that each possesses and holds in 
respect of Jus several right, to enjoy that which is 

h * s OW S.‘ If 0n Z holds a P° rtion larger than his 
share, the inequality may be rectified by a partition, 
°r if a dispute arise on a division of the annual 
profits, it may be adjusted in a suit for an account. 
Kalee Pershad Lutafut Hossein 

12 W. R. 418 

by co-sharers for tenants-in-common^ A^Courf 2 of 
Equity will not interfere where a tenant-in-common 
acts reasonably for the purpose of enjoying the pro- 
perty held m common in any way in which an 
owner can enjoy such property without injury to his 
eo-parcener,but the case is different where there has 
been a direct infringement of a clear and distinct 
right. Gopee Kishen Gossain v. Hem Chunder 
Gossain 13 W. R. 322 

m ^7~7 ; Manager of Khoti - 

1 enure Might of manager to abandon rights with- 
out consent of co-sharers. In the absence of evidence 
of custom rendering the act of one sharer in a 
khotship (which act involved the sacrifice of im- 
portant rights) binding upon his co-sharers, a 
managing khot has, without the assent of his co - 
sharers, no power to give up rights which belong to 
them as well as himself. Collector of Ratnagiri 
v. Vyankatrav Narayan Surve 

8 Bom. A. C, 1 

5 . Sale by some co-sharers — 

Authority to sell— Debt due by all the co-sharers. 
The mere circumstance of the existence of a debt due 
from all the co-sharers is by no means of itself 
enough to confer authority on some of several co- 
sharers to dispose of the other share. Mahomed 
Faiz Ali Khan v. Gunga Ram . 1 Agra 112 

6. - — - Collection of rent in various 

Kinds for joint tenure- — Sharer in 


Julkur. The sharer of an ijmali julkur is not de- 
barred from collecting his separate julkur jumma if 
he legally can do so, simply because it suits the pur- 
pose of another sharer to receive, in lieu of such a 
jumma, a consolidated chitti jumma. Kasheb 
Nath Dhur v. Gudadhur Pal . 11 W. R. 374 

7. — Consent to commutation of 

vent— Want of consent of all sharers. When a 
tenant applied for commutation of rent paid in kind, 
one of three lumberdars was held entitled to insist 
upon the adjudication on the amount of the rate 
as directed by law ; and the consent of two other 
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1. GENERAL RIGHTS IN JOINT PROPERTY 

— contd . 

lumberdars to accept a lower rate of rent cannot 
debar this right, Roopa v. Sahib Singh 

1 Agra Rev, 58 

8. Rights and limitation of 

rights of joint owners of property — Altera - 
lion of incidents of -property. It is not competent 
for owners of property in this country, by any 
arrangement made in their own discretion, to alter 
the ordinary incidents of the property which they 
possess ; a joint property, therefore, cannot be made 
impartible in perpetuity by any such arrangement, 
though the owners may, for sufficient consideration, 
bind themselves to forego their rights for a specified 
time and definite purpose by a contract which 
could be enforced against them personally. Radha- 
nath Mukerjee v. Taruucknath Mukerjee 

3 C. W. 3ST. 126 

0, Separate payment of share of 

rent. A co-sharer in an under-tenure cannot claim 
separate payment of his share of the rent without 
the written consent of the zamindar ; and if the 
zamindar refuses to make a division of the property, 
application should be made to the Collector under 
s. 27, Act X of 1859. Issue Chunder Ghosal v. 
Mooktoram Panda . . . 9 W. R. 006 

10. Receipts of rent by co- 

sharers — Accounts — Limitation . Where persons 
jointly interested in an estate arranged that 
the rents should be received by an agent, and they 
themselves sometimes collected direct from the 
tenants, such collection being treated as a receipt 
by the agent or by some one on his behalf, and not 
as a collection antagonistic to the rights of the 
other joint tenants, the law of limitation is no bar 
to taking the back accounts. Where one tenant- 
in-common receives rents and then relinquishes his 
interest in the estate to another, that other is not 
answerable to the third tenant-in-common for any 
claim he may have against the first for having 
received more than his share. Khajurunnissa v. 
Ahmed Reza. Ahmed Reza v. Khajurunnissa 

8 R. L. R. 93 : 16 W. R. P. C. 1 

11. , — Eight of one co- 

sharer to receive rent — Irregular appointment of 
lumberdar by Collector — Eight of tenant to pay 
his entire rent to individual co-sharer and of co- 
sharer to receive it — N.-W. P. Land Revenue Act 
(XIX of 1873), s. 65 — Custom. Held , that where 
the Collector of a district appointed by order one of 
■two co-sharers in a mehal to be lumberdar and 
directed the tenants to pay rent to her, no lumberdar 
having been appointed at the settlement of the 
mehal or at any time by agreement between the co- 
sharers, such appointment by the Collector did not 
empower the lumberdar, so appointed, to collect the 
rents of the tenants. Held, also, that, in the absence 
of either an arrangement recorded at the settlement 
under s. 65 of Act XIX of 1873 or a local custom or 
special contract, one of several co-sharers in a mehal 


1. GENERAL RIGHTS IN JOINT PROPERTY 

— contd . 

could not be taken to have a general right to re- 
ceive the whole of the rent payable by a tenant in 
the mehal. Parbati v. Niadar 

X In R. 18 AIL 129 

12. Co-sharer acting as man- 

ager — Remuneration. A volunteer who acts as 
manager cannot claim remuneration from his co- 
sharers without showing a previous consent on their 
part to pay him. Gundo Anandravetal v. Krist- 
narav Govind * . .4 Bom. A. C. 55 

13. Measurement of land, right 

to — Beng. Act VIII of 1869 , s. 38— Fractional 
proprietor — Parties. A part proprietor of an estate 
is competent, under s.38 of Bengal Act VIII oi 1869, 
to apply for measurement of its lands after making 
the remaining proprietors parties to the proceedings. 
Abdool Hossein v. Lall Chand Mahton 

' I. In R. 10 Calc. 36 : 13 C. In R. 328 

14. — Liability for repairs of tank 

by zamindar — Joint and several liability — Pro- 
portionate liability. A zamindar had expended 
certain sums at the defendants’ request to repair a 
tank for the irrigation of lands held by them in 
common with him. In a suit brought to recover the 
sums so expended, it was contended that the receiver 
could only sue the defendants severally for their 
proportionate shares of the sum claimed. Held, 
that the defendants were jointly and severally liable 
for the sum sued for. Sundaram v. Sankara 

I. L. R. 9 Mad. 334 

15. Purchaser of rights of one 

of several co-sharers— Collections of rent A 
party who purchases the rights of one of a number 
of co-skarers comes into all arrangements made in 
respect to the collections ; any express consent by 
him is not necessary for the payment of his share of 
the rent to any one else. Ram Nath Singh v. 
Gondee Singh . . .10 W. R. 441 

Purchaser of a share in a 

joint tenure— Severance of tenure by sale of 
share — Appointment of rent — Parties . A sale of a 
share in apemire, let out to a tenant in its entirety, 
does not of itself necessarily effect a severance of the 
tenure or an apportionment of the rent ; but if a 
purchaser of the share desires to have such a sever- 
ance, he is entitled to enforce it. If he takes no 
steps for that purpose, then the tenant is justified in 
paying the entire rent to all the parties jointly 
entitled to it. But if the purchaser desires to effect 
a severance of the tenure and an apportionment of 
the rent, he must give the tenant due notice to that 
effect, and thenfif the parties cannot agree to an 
apportionment, the purchaser may sue the tenant 
for the purpose of having the rent apportioned, mak- 
ing all the other co-sharers parties to the suit. It is 
impossible upon principle to distinguish cases where 
a tenure is sold privately from those where it is sold 
by public auction, or, on the other hand, to distin- 
guish cases where a tenure is severed by different 
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portions of its area being sold to different persons 
from those where it is sold to different persons 
1 j . e ? shares. In all such cases the entirety 
of the joint interest should be considered as sever- 
able at the option of the purchaser. Ishwar 
Ghunder Butt v. R am Krishna Bass 

I. Xi. R. 5 Gale. 902 : 6 C. L. B. 421 

17. ~~~ Payment of arrears of re- 

venue by one co-sharer— Charge on share of 
estate m hands of a purchaser. B, the owner of a 
iractional share in a joint mehal, mortgaged her 
snare to A. A obtained a decree on her mortgage, 
and attached IPs share in the estate, and afterwards 
purchased the same at the execution-sale. Whilst 
share was under attachment, B stopped paying 
the Government revenue, whereupon the plaintiff, a 
co-sharer in the estate, paid the whole revenue in 
order to save the mehal from sale. In a suit brought 
against A and B for recovery of the sum paid°by 
the plaintiff on behalf of B ' s share :~Held , that the 
plaintiff was entitled to have the sum so paid 
declared to be a charge upon the share of B, which 
had been transferred to A , but not to a personal 
decree against A. Enayet Hossein v. Muddun 
Monee Shahoon 

14 B. Is. R. 155 : 22 W. R. 411 

See also Ram Butt Singh v. Horakh Narain 
Singh • • . . I. I*. R. 6 Calc. 549 

Mathoora Nath Chattopadhya v. Kristo 
Kumar Ghose . . I. L. R. 4 Calc. 369 

and Kristo Mohinee Dossee Kali Prosonno 
Ghose * • . . 1. 1*. R. 8 Calc. 402 

where, however, it was not necessary to decide the 
point, and no decision on it was given, but the Court 
expressed an opinion contrary to that held in Enayet 
Mossetn v. Muddun Monee Shahoo 7 i, 14 B. L R 
155, and in Ram Butt Singh v. Horakh Narain 
Singh , 1. L. JR. 6 Calc. 549 . 

See also Hurei Mohttn Bagchi v. Grish Chun- 
ker Bandopadhya . . , 1 C. L. E. 152 

Deo Nundun Agha v. Desputty Singh 

8 C. L. R. 210 note 


- - ~ — — Paymeiit of ar- 

rears of Government Revenue by one co-sharer 
effect of Oharg e •Lien— —A ct XII of 1881 ( N.-W P 
Rent Act), ss. 93, 177, 178, 181— N.-W. P. Land 
Revenue Act (XIX of 1873), ss. 146, 148—Jurisdic- 
non of Civil Court — Salvage , Maritime Civile prin- 
cipU of—Act IV of 1882 (Transfer of Property Act), 
f * j ^ C0 ~ s ^ larer a mehal, who was also the 
lumberdar, paid arrears of Government revenue for 
the years 1882, 1883, and part of 1884, in respect of 
certain lands in the mehal which were the exclusive 
property of another eo-sharer. These lands were 
subject to simple mortgages executed in 1873, upon 
which decrees were obtained in 1884, and had 
been sold in execution of these decrees in 1887. 
The co-sharer lumberdar, having obtained a decree 
in a Court of revenue against the mortgagors under 
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— contd . 

s. 93 for) of the N.-W. P. Rent Act (XII of 1881) for 
recovery of the arrears of revenue paid by him, 
sought to execute that decree under s. 177 of the Act 
by sale of the lands which had been sold in 1887 
and thereupon the auction-purchaser at that sale 
objected under s. 178, and the objection having been 
overruled, brought a suit, as authorized by s. 181, 
in a Civil Court to establish his title to the lands 
and to have them protected from sale in execution 
of the Court of Revenue decree. This suit was 
decreed, and the decree, not having been appealed 
against, became final. Subsequently, the co-sharer 
lumberdar brought a suit in the Civil Court, in which 
4 L 1 a decree for enf orcement of lien by sale 
of the land for the amount of the Court of Revenue- 
decree, and for a declaration that the said lien, 
which is on account of Government,” be declared 
preferential to the mortgages of 1873, the decrees 
thereon of 1884, and the sales under those decrees 
°l u c ^ a * me< ^ this lien not only in respect 

of the arrears of Government revenue paid, but 
also m respect of future interest. Held by the Eull 
Bench (Mahmood, J., dissenting).— (i) That the 
Legislature had not given or recognized in the 
North-Western Provinces any such right of charge 
or lien in favour of a person paying Government 
revenue as was claimed here, or provided any means 
by which such a charge could be enforced, and that 
any such charge would be at variance with the 
policy and intention of the Government as disclosed 
in its legislative enactments, (ii) That no Civil Court 
had jurisdiction to entertain the suit, and no Court 
of revenue had jurisdiction to make a decree for 
sale of the immoveable property or a decree in exe- 
cution of which the immoveable property could be 
sold to the prejudice of incumbrances to which it 
was subject, (iii) That it was not the intention 
of the Legislature that a Civil Court should have 
jurisdiction to invest, by declaration or otherwise, 
a decree of a Court of revenue with the attributes 
of a decree for sale such as could be passed by a Civil ; 
Court in a suit for sale under the Transfer of Pro- 
perty Act, 1882. (iv) That there is no general 
principle of equity to the effect that whoever having 
an interest in an estate makes a payment in order to 
save the estate obtains a charge on the estate ; and 
therefore, in the absence of a statutory enactment, a 
co-sharer who paid the whole revenue and thus • 
saved the estate does not, by reason of such pay- 
ment, acquire a charge on the share of Ms defaulting 
eo-sharer. Kinu Ram Das v. Mozaffer Hosain 
Shaha, I. L. R. 14 Calc. 809, approved, (v) That 
the principle of Maritime Civil Salvage had no 
application to the case, and that no analogy could 
exist between the case of a salvor in Maritime Civil 
Salvage and the case of a co-sharer in a mehal to 
whom s. 146 or s. 148 of the North-Western Provin- 
ces Land Revenue Act (SIS of 1873) applied. 
Leslie v. French , L. R. 23 Ch. D. 552 , and Falcke v. 
Scottish Imperial Insurance Company , L. R. 34 Qh» 

D. 34, referred to. Seth Chitor Mal v. Shir Lal 

X. Xi. R. 14 All, 27$ 
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19 . — Payment of revenue by 

one eo-sliarer — Payment to stay sale. Where a 
co-sharer of a portion of a talukh is compelled to pay 
a quota of the Government revenue due on account 
of a share not his own in order to save the portion of 
the talukh from being sold, he is entitled to a charge 
upon such share for the money so paid, and such 
share should be charged even when it has passed 
subsequently into the hands of a third party. 
Enayet Hossein v. Muddun Monee Shahoon, 14 B. 
L. B. 155 : s.c. 22 W. B. 411, followed. Nobin 
Chunder Roy v. Rup Lall Das 

I. Ii. R. 9 Calc. 377 

20. — — — Payment of ar- 

rears of revenue by one co-sharer, effect of — Charge — 
Act XI of 1859, s. 9, construction of — Lien. Held 
(Mitter and Norris, JJ., dissenting), that there 
is no general rule of equity to the effect that who- 
ever having an interest in an estate makes a pay- 
ment in order to save the estate obtains a charge on 
the estate, and therefore, in the absence of a statu- 
tory enactment, a co-sharer who has paid the whole 
revenue and thus saved the estate does not by reason 
of such payment acquire a charge on the share of his 
defaulting co-sharer. Enayet Hossein v. Muddun 
Monee Shahoon, 14 B. L. B. 155, overruled. Nogen - 
dro Ghunder Chose v. Kamini Dassi, 11 Moo. I. A. 
258, explained and distinguished. Krisio Mohini 
Hast v. Kaliprosono Ghose , I. L. B. 8 Calc. 402 , 
approved. In re Leslie, L. B. 23 Ch. D. 552 , 
relied on. Kinu Ram Das v. Mozaffer Hosain 
Shaha. Kinu Ram Dass v. Hajjatulla Shaha. 
Hinct Ram Das v. Kamaruddin Shaha 

I. L. R. 14 Calc. 809 

See Khub Lall Shahu v. Pudmanund Singh 

I. L. R. 15 Calc. 542 

21. Bengal Tenancy Act (VIII 

■of 1885), s. 174 — Payment of decretal amount by 
one co-sharer to set aside sale for arrears of rent, 
effect of — Lien or charge on property. Where the 
plaintiffs and defendants were co-tenants of certain 
joies which were sold by auction in execution of a 
decree for rent, and the plaintiffs, by paying the 
decretal amount and auction-purchaser’s fees under 
s. 174, Bengal Tenancy Act, had the sale set 
.aside : — Held, that the plaintiffs did not, by such 
payment, acquire a charge on the shares of their 
•defaulting co-tenants. Kinu Bam Das v. Mozaffer 
Hosain Shaha, 1. L. B. 14 Calc. 809, followed. 
Gopi Nath Bagdi v. Ishur Chundra Bagdi 

1. 1.. R. 22 Calc. 800 

22. — — Limitation — Limitation Act, 

1877, Arts. 99 and 1 32— Suit to recover assessment 
paid by a co-owner of property from other co-owners. 
In 1868, the uncle of the plaintiff brought a suit 
(No. 176 of 1868) against five members of the 
undivided family to which the defendants in the 
present suit belonged, and obtained a money-decree. 
In execution of that decree, he attached and sold 
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certain land in which all the members of the defend- 
ants 5 family were interested. At the sale he pur- 
chased the land himself and was put into possession. 
In 1873 he began to pay the assessment upon the 
■whole property. Subsequent litigation took place 
between him and the defendants’ family, pending 
which the plaintiff separated from his uncle and 
obtained the property in question as his share. The 
result of that litigation was a decree by the High 
Court, on the 23rd September 1879, declaring that 
the plaintiff’s uncle was only entitled to the interest 
of the five members of the family who had been 
defendants in bis suit (No. 176 of 1868) in execution 
of the decree in which the property had been sold. 
The plaintiff brought the present suit in 1883 against 
the other members of the family to recover their 
proportionate share of the assessment for the years 
1875 — 1878, during "which period he had paid the 
whole assessment. He prayed for a sale of their 
interest in the land. Both the lower Courts held 
that the payment of assessment did not create a 
charge on the property, and that the plaintiff having 
omitted to sue within three years from the date of 
the payment made by him, the present suit was 
barred. On appeal by the plaintiff to the High 
Court : — Held, confirming the lower Court’s decree, 
that the suit was barred. The plaintiff paid the 
assessment as full owner of the property, and it was 
entirely by his own action that the defendants had 
been excluded from the property and did not pay 
their quotas of the assessment. Under those circum- 
stances, the payments could he regarded as salvage 
payments so as to make them a charge, according to 
equity, justice, and good conscience upon the shares 
of the other co-owners. Achut Ramchandra Pal 
v. Hari Kamti . . I. L. R. 11 Bom. 313 

23. Joint ownership — Use of 

joint property as between co-owners — -Bights amongst 
themselves of co-sharers of joint property where there 
is a profitable use by one of them without others being 
excluded — Ferry worked by one of the co-owners of 
land. Property does not cease to be joint merely 
because it is used so as to produce more profit to 
one of the joint owners, who has incurred expendi- 
ture for that purpose, than to the others, where the 
latter are not excluded. Joint property being used 
consistently with the continuance of the joint 
ownership and possession, without exclusion of the 
co-sharers who do not join in the work, there is no 
encroachment on the rights of any of them, as 
regards common enjoyment, so as to give ground 
for a suit. The defendant, a co-sharer in village 
lands, without claiming to restrain competition, 
acted upon the right that a ferry may be estab- 
lished in India by a person on his own property 
taking toll from strangers, and that he may acquire 
such a right, by grant or user, over the property of 
others, whether a co-sharer with them or not. He 
used property that he owned jointly with the plaint- 
iffs, his co-sharers, excluding none of them. As no 
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grant was ever made to him, he could only have set 
up an exclusive right by showing that he had either 
dispossessed them, or had had adverse possession for 
twelve years, or that he had used the ferry for 
twelve years as of right. The question, however, of 
any exclusive right in the defendant had not arisen. 
For the parties being co-owners, the defendant had 
made use of the joint property in a way quite consis- 
tent with the continuance of the joint ownership 
and joint possession. Watson & Co. v. Ramchand 
Dutt, I. L. R. IS Calc. 10 : L. R. 17 I. A. 110 , 
distinguished in regard to the exclusion of co-sharers 
which there took place, and referred to as to caution 
to be exercised by Courts in interfering with the 
enjoyment of joint estates as between their co- 
owners. Lachmeswae Singh v. Manowar Hos- 
sain * ' ■ . . .1. Xi. R. 19 Calc. 253 

L. R. 19 I. A. 48 

24, Joint Possession, 
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suit for — Effect of purchase of a right of occupancy , 
not transferable by custom, by a co- sharer landlord 
without the consent of the other co-sharers — Abandon- 
ment — Right to partition . In a suit to recover joint 
possession of an occupancy holding in respect of his 
share by a co-sharer landlord on the ground that the 
defendant acquired no title by the purchase of the 
said holding, as it was not transferable by custom, 
and that there was an abandonment of the holding 
by the former tenant, the defence {inter alid) was 
that the plaintiff was not entitled to joint possession, 
and that he could not get any relief except by bring- 
ing a suit for partition, inasmuch as they (the 
plaintiff and the defendants) were joint proprietors. 
Held, that the plaintiff was entitled to the relief 
claimed, and that the claim for joint possession 
without partition was maintainable. Watson & Co. 
v. Ram Chund Dutt, I . L. R. 18 Calc. 10 : L. B. 17 
1. A. 110, and Lachmeswar Singh v. Manoioar 
Hossain , I. L. R. 19 Calc. 253 : L. R. 19 I. A. 48, 
distinguished. Dilbar Sardar v. Hosein Ali 
Bepari . . I. Ti. R. 28 Gale. 558 

25. — — Right to joint 

possession— Evidence — Costs. One of two co-sharers 
by ancestral title in the under-proprietary right in 
certain villages obtained in 1870 decrees against the 
talukhdar for sub-settlement and getting posses- 
sion had his name entered in the khewat. The other 
co-sharer remained entitled to claim that this posses- 
sion was held partly for him. The present suit was 
brought upon two agreements, purporting to have 
been made in 1870, between the two co-sharers, 
while proceedings to obtain the above decrees were 
pending, to the effect that, whereas both had claims 
against the talukhdar, one only was to sue him, the 
other paying half of the costs and being entitled to 
receive half of what might be decreed. The 
Judicial Committee, upon the evidence, concluded 
that the Appellate Court, attributing too much to 
certain omissions and acts on the plaintiff’s part, 
which were more or less explained, had erred in 
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reversing the decree of the first Court, which main- 
tained the agreements depriving the plaintiff of his 
costs in that Court only. Muhammad Yusup v. 
Muhammad Husain . I. L. R. 16 Calc, 62 

26. — — - — — A Fractional share- holders in 
joint Undivided estate — Lien on tenure for share 
of rent — Sale of tenure in satisfaction of decree . 
The owner of a fractional share in a joint undivid- 
ed estate has no lien on the tenure itself for his 
share of the rent, although such share is collected 
separately, and, therefore, cannot cause the tenure 
to be sold in satisfaction of a decree for his share of 
the rent. Bhaba Nath Roy Chowdhry v. Durga 
Peosunno Ghose . I. Xi. R. 16 Calc. 326 

27. Right to quarry— Lessee 

under a co-sharer — Right of Co-sharer — Suit by other 
owner — Liability to account. B took a lease of a 
hill from certain co-sharers of an estate and worked 
a quarry. A, the other co-sharer, brought a suit 
against B claiming an account of all the stones 
quarried and carried away by him. Held, that 
inasmuch as there was an actual ouster or des- 
truction of the common property by working a 
quarry, which was the proper and legitimate use of 
the hill, A was not entitled to an account in the 
absence of any proof that B had received more than 
his just share. Job v. Potton, L. R. 20 Eq. 84, 
distinguished. Mahesh Narain v. Nowbat Pat- 
hak (1905) . . . I. L. R. 32 Calc. 83T 


Rent — Right of 


sharer to sue for the whole rent making defendants his 
co-sharers, who refuse to join in the suit as plaintiffs 
— Right to bring whole tenure to sale — Agreement to 
pay rent to co-sharers separately, effect of — Bengal 
Tenancy Act {VIII of 1885), ss. 65, 152, 188. By 
the express terms of the Bengal Tenancy Act (VIII 
of 1885) in the event of rent being unpaid, the 
owners of the zemindari interest are entitled by suit 
under that Act to bring a patni to sale with the 
consequences prescribed by the Act. And it is a 
general rule — a rule not derived from the Bengal 
Tenancy Act, but from the general principles of legal 
procedure, that a sharer, whose co-sharers refuse to 
join him as plaintiffs, can bring them into the suit as 
defendants and sue for the whole rent of the tenure. 
S. 188 of the Act does not preclude such a suit ; the 
filing of a suit not being a thing, which the landlord 
is, under the Act “ required or authorized to do,” 
but an application to the Court against an alleged 
grievance which the plaintiff is entitled to submit, 
not by reason of any provision in the Tenancy Act, 
but under the general law. Although an agree- 
ment expressly proved or implied by the conduct of 
the parties, for the payment of rent to co-sharer 
landlords separately, may establish the right to sue 
separately for the shares of rent receivable by the 
separate shareholders, yet such an agreement 
merely affects the right to sue separately for rent 
and in no other respect modifies the terms of the 
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holding. The right, therefore, to bring the tenure 
to sale for arrears of rent remains intact, and also the 
right of one co-sharer to sue making his co-sharers 
defendants, when they refuse to join as plaintiffs. 
Pramada Nath Roy v. Ramani Kanta Roy (1907) 
I. L. R. 35 Calc. 381 
s.c. L. B. 35 I. A. 73 
12 C. W. NT. 249 

2. ENJOYMENT OF JOINT PROPERTY. 

(a) Cultivation. 

1. Altering property without 

consent of co -sharers — Growing Indigo. 
Several persons jointly held lands which were not 
divided by metes and bounds, but in specified shares. 
One of the shareholders leased out his share or inter- 
est in the lands. The lessee sowed indigo on the 
joint lands. The other shareholders brought a suit 
to restrain the lessee of their co-sharer from growing 
indigo on the land. Held , that a co-sharer cannot 
use ijmali lands so as to alter the condition of the 
property as regards the other shareholders without 
their consent ; that indigo as a crop being valueless 
for purposes of distraint, the lessee must be restrain- 
ed from growing it without the consent of all the pro- 
prietors. Crowder, v. Bhekdhari Singh 

8 B. L. B. Ap. 45 : 16 W. B. 41 

Huno oman Singh v. Crowdie . 23 W. B. 428 

where, however, Tt^was found consent had been 
given. 

2. Cultivation by one eo-sharer 

— Right to profits — Acquiescence. Where one of 
two co-owners of land, who are not joint, culti- 
vates the land with the acquiescence of the other 
who stands by and offers no objection, the latter 
cannot claim a share of the profits, but only his 
proper share of rent. Rajkishen Mookerjee v. 
Pearee Mohun Mookerjee . 20 W. B. 842 

8. Cultivation of In- 

digo by one co-sharer without consent of others — 
Injunction as between co-sharers — Practice of the 
English Courts in granting injunction, applica- 
bility of. W, while in possession of an entire 
mouzah as ijaradar, had under an arrangement 
with the proprietors built factories and cultivated 
indigo by reclaiming a quantity of waste land. On 
the expiration of his lease, iff, who still held a 
portion of the mouzah in ijara from a 2-anna co- 
sharer, continued to cultivate indigo on the khas 
lands as before, and, disregarding the opposition of 
the 14-anna co-sharers, claimed an exclusive title to 
do so. The 14-anna co-sharers thereupon brought 
a suit against W for ijmali possession of the khas 
lands, and prayed, among other things, for an injunc- 
tion prohibiting the defendant from sowing indigo 
upon the ijmali lands without the plaintiffs’ consent, 
and also for a general injunction to prohibit the 
defendant from throwing any obstacles in the way 


CO- SHARER— contd. 

2. ENJOYMENT OF JOINT PROPERTY— 

contd . 

(a) Cultivation — contd . 

of plaintiffs holding ijmali possession of the lands. 
The Court below granted an injunction prohibiting 
the defendant from growing indigo on the khas 
lands without the consent of the plaintiffs. Held, 
that the plaintiffs were entitled to an injunction ; 
but having regard to the circumstances under which 
the defendant cultivated the lands, it was necessary 
to vary the injunction granted by the Court below 
by making it an injunction restraining the defend- 
ant from excluding by any means the plaintiffs 
from their enjoyment of the ijmali possession of 
the lands. Ram Chand Butt v. Watson & Co. 

I. Ii. B. 15 Gale. 214 

But held on appeal to the Privy Council (reversing 
the above decision), that the resistance being made 
by the co-sharer in occupation simply with the 
object of protecting himself in the profitable use of 
the land, in good husbandry, and not in denial of the 
other’s title, such resistance was no ground for pro- 
ceedings on the part of the other to obtain a decree 
for joint possession or for damages ; nor would 
granting an injunction be the proper remedy. As 
the Courts in Bengal, in cases where no specific rule 
exists, are to act according to 4 4 justice, equity, and 
good conscience,” so, on its being found that where 
land was held in common between the parties, one 
of them was in the act of cultivating a part of the 
land which was not actually used by the other, it 
would not have been consistent with this rule to 
restrain the former from proceeding with his proper 
cultivation ; but money compensation, at a proper 
rate, in respect of the exclusive use by, and benefit 
to, the one who, though possessing in common, was 
carrying on cultivation for himself, not unsuitable 
in itself, was awarded between the parties. Watson 
& Co. v. Ramchand Dutt I. L. B. 18 Calc. 20 

Ii. B. 17 I. A. 110 

4. — — — — Willingness to pay 

rent. One shareholder alone in a joint estate or 
his assignee cannot claim to cultivate any portion of 
the property which is not his zerait, and without the 
consent of the other sharers, merely on the ground 
that he is willing to pay a reasonable rent for it. 
Nundun Lall v. Lloyd . . 22 W. B. 74 

5. — Leas© for cultivation given 

by one co-sharer — Indigo cultivation— Land- 
lord and tenant — Joint property — Estoppel . A 
and B were joint owners of a certain piece of land. 
In the year 1874, A leased his share to the defend- 
ant for a term ending in October 1880 for the 
purpose of growing indigo. At the same time, B 
leased his share to the defendant for the same pur- 
pose for a term ending in October 1881. A and B 
sold their shares to the plaintiff in the year 1879. In 
January 1881, plaintiff sued to prevent the defend- 
ant from growing indigo on the land and for khas- 
possession on the ground that the lease of A’s share 
having expired, the defendant was not entitled to* 
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retain the land for the purpose of growing indigo 
under the lease given by B. Held, that the plaintiff 
having by his own act become the owner of both 
shares, he could not, as owner of one share, exercise 
a right which he was precluded from exercising as 
owner of the other share, and that the suit should 
have been dismissed. Holloway v. Muddun 
Mohun Lall. 

I. L. R. 8 Calc. 446 : 10 C. L. R. 881 

6. Waste lands common to all 

sharers — Enjoyment and use by one co-sharer. 
An individual sharer cannot, without the consent, 
express or implied, of other co-sharers, make use of 
waste land common to the whole village in such a 
way as to exclude permanently other co-sharers 
from all use or enjoyment of it. The law of joint 
property entitles another co -sharer to interfere and 
obtain restoration of the land to its former con- 
dition. Doulat Ram v. Taka . . 1 Agra 12 

Dikgpal Rai v . Bhondo Rai . 2 Agra 841 

7. ; Co-sharer as tenant culti- 

vating land separately. Proprietors are not 
entitled to oust their co-proprietors from lands 
which the latter have as tenants brought into 
cultivation. Pkan Kishore Gossami v. Dino- 
bundhoo Chatterjee . . 9 W. R. 291 

8. Exclusive possession and 

cultivation of land by one co-sharer — Re- 
straining cultivation of indigo — Damages . Where 
a suit was brought to recover possession of certain 
lands in which plaintiff and defendant were co- 
sharers, and to secure damages for the exclusive 
possession which defendant had enjoyed for some 
years, and to obtain an injunction against defend- 
ant to prevent him from cultivating indigo on the 
land in suit without the consent of the plaintiff : — 
Held, that, though a suit for partition is the best 
means of settling difficulties between co -sharers who 
will not agree, every co-sharer in an estate is enti- 
tled to joint possession with every other co-sharer, 
and has a right to prevent any one not having a 
right of occupancy from cultivating any portion of 
the land contrary to his or their wishes, and is also 
entitled to damages for any exclusive possession 
which can be shown to have been enjoyed. Held , 
also, that it would be an ineffectual way of enforcing 
plaintiff’s right in this case to allow the adverse 
possession of the defendant and to let plaintiff 
recover damages from time to time. Lloyd v. 
Sogka . ... , 25W.E. 813 

9. — — — Mesne profits, 

right to , of co-sharer kept out of joint possession. 
Where a five-anna shareholder in an estate sought 
to be put in joint possession of it with the repre- 
sentative of the owners of the remaining eleven 
annas, and the latter contended that he had for 
many years held the entire land in suit and cultiva- 


(a) Cultivation — concld . 

ted indigo on it, and that plaintiff’s right in the said 
land was confined to the receipt of rent for it : — 
Held , that plaintiff was entitled to joint possession 
and management of the land, that defendant could 
not cultivate indigo on it without the consent of the 
plaintiff, and that the consent said to have been 
given to the defendant by the other co -sharers 
could not bind plaintiff. Held , also, that plaintiff 
was entitled to mesne profits with interest. Debee 
Pershad Sahoo v. Gugadhur Pershad Narain 
Singh 25 W.B. 874 

10. Cultivation of sir land on 

partition — Reference to arbitration — N.-W. P . 
Land Revenue Act {XIX of 1873), s. 125 , When 
the co-sharers of a mehal agree to have such mehal 
partitioned by an arbitrator, they must be under- 
stood to agree to the arrangements made by such 
arbitrator, and if he provides by his award that the 
sir land of one co-sharer that falls by lot into the 
share of another co-sharer should be surrounded, 
that land must be given up by the co-sharer who has 
hitherto cultivated it. Such co-sharer’s consent to 
such arrangement must be understood to have been 
given when he agreed to arbitration. S. 125 of Act 
XIX of 1873 must not be regarded as empowering a 
co-sharer, who has once given his consent to sur- 
render the cultivation, to continue to cultivate the 
land against the will of the co-sharer who has 
become the owner of it by partition. Abhax 
Pandey v. Bhagwan Pandey I. Ii. R. 8 All. 818 

11. N.-W. P. Land 

Revenue Act {XIX of 1873), s. 125. Sir land of 
one sharer included on partition in the mehal 
assigned to another sharer is to be treated in the 
same way as sir land is dealt with after its proprietor 
has lost his proprietary right therein. In both cases 
alike the right of ex-proprietary tenancy comes by 
force of law into existence. Ram Prasad Rai v . 
Dina Kuar . . . I. L. R. 4 All. 515 

Dissented from in Kashi Prasad v. Kedar Nath 
Sahu . . . . I. L. R. 20 All. 219 

12. Planting trees on joint land 

without consent — Permission by one co-sharer 
to cultivator to plant. Where it was stipulated in 
the wajib-ul-urz that trees could only be planted by 
cultivators on the common land, with the consent of 
the proprietors '.-—Held, that one out of several co- 
proprietors (unless he was properly authorized to 
manage the joint estate) was not competent to give 
an ijazutnamah to a cultivator to plant a bagh, and 
could not by his single consent dispense with the 
performance of a condition of which the other sharers 
had a right to call for the fulfilment. If such an 
ijazutnamah was given without their consent, 
express or implied, they have a right to have it set 
aside. Ghazeeoodeen Hyder v. Bhoolun 

. • 2 Agra 844 
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(b) Erection op Buildings. 

13 , Erection of buildings by 

one co-sharer — Eight to removal of buildings . 
A snecl B for possession of certain land on which. B 
had erected a building, on the allegation that it be- 
longed jointly to them, as well as for removal of the' 
building from the land. It was found as a fact that 
the land was held jointly by A and B. Held , that B 
had no right to do anything which altered the con- 
dition of the joint property without the consent of 
his co-sharer, and it was rightly ordered that B 
should remove the building from the land. Guru 
Das Dhar v. Bijaya Goeind Baral 

1 B. L. R. A. C. 108 : 10 W. R. 71 

Holloway v. Wahid Ali 

12 B. Ii. R. 191 note : 18 W. R. 140 

15. — . — Right to removal of build- 

ings. The plaintiff sued for possession of a one- 
third share of certain land after demolition of 
the buildings erected thereon by the defendants who 
were her co-sharers. Held, that the plaintiff was not 
entitled to a decree for demolition of the buildings, 
as she had no right to compel her co-sharers to adopt 
her views of the enjoyment of the property. She 
could only get a decree for possession of an undivided 
one-third share. Bindabasini Debi v. Patit 
Paban Ciiattapadhya . 8 B. L. R. A. C. 267 

14. — — Bight to removal 

of buildings. Where two parties were joint owners 
of land, and one of them erected a wall upon the land 
without obtaining the consent of his co-sharer: — 
Held, that the Court would not interfere to order the 
demolition of the wall when there was no evidence to 
show that injury had. been done to the co-tenant of 
the building by its erection. Lala Biswambhar 
Lal v. Rajaram 

3 B. L, R. Ap. 67 : 13 W. R. 337 note 
18 W. R. 140 note : 21 W. R. 373 note 

16. Bight to removal 

of buildings. One of several co-sharers of joint un- 
divided property has no right to erect a building on 
land which forms a portion of such property, so as to 
materially alter the condition thereof, without the 
consent of his co-sharers. Sheopersad Singh v. 
Leela Singh 12 B. L. R. 188 : 20 W. R, 160 

17. — — Bight to removal 

of buildings. In a suit in which it was sought to 
demolish a building Which had been erected by the 
defendant on land belonging to himself and the 
plaintiff jointly t—Held, that, as a co-partner, the 
defendant was entitled to use the whole land, and if 
in erecting the building he took possession of more 
land than he would be entitled to on partition, the 
suit should have been for division of the lands, and 
not for demolition of the building. Dwarkanat 
Bhooyea v. Gofenath Bhooyea 

12 B. L. R. 891 note : 16 W. R. 10 


CO - SHARER — conid. 

2. ENJOYMENT OF JOINT PROPERTY — 
contd. 

(b) Erection op Buildings — contd. 

18. — Erection of 

scaffolding — Exclusive possession by one co-sharer — 
Criminal Procedure Code , 1872, s. 530, Order under 
— Suit to recover joint possession. One of several 
co-proprietors has no right to take exclusive pos- 
session of any portion of the land of which he is one 
of the co-proprietors without the sanction of ai 1 of 
his co-proprietors ; and when, after he has taken 
such exclusive possession, an order has been made by 
a Magistrate acting under s. 530 of the Code of 
Criminal Procedure confirming the possession taken 
by him, such order is no answer to a suit brought by 
one of his co-proprietors to recover joint possession 
of the portion of land so wrongfully taken by him 
into his exclusive possession. One of several co- 
proprietors lias no right to erect a nowbutkhana, or 
a scaffolding supporting a platform for the accom- 
modation of musical performers, upon land of which 
he is only one of several co- proprietors, without the 
sanction of all his eo-proprietors. Rajendro Lall 
Gossami v. Shama Churn Lahori 

I. L. R. 5 Calc. 188 :4C.L R. 417 

19. Removal of building erected 

by one of several co-sharers — Acquiescence. In 
a case where a permanent building has been 
erected by some or one of several co-sharers on 
the land jointly held, and another co-sharer subse- 
quently seeks to have the building removed, the 
principle upon which the Court acts is that, though 
it has a discretion to interfere and direct the removal 
of the building, this is not a discretion which must 
necessarily be exercised in every case ; and, as a 
rule, it will not be exercised unless the plaintiff is 
able to show that injury has accrued to him by 
reason of the erection of the building, and, perhaps 
further, that he took reasonable steps in time to 
prevent the erection. Nocuri Lall Chuckerbutty 
v . Bindabun Chunder Chuckerbutty 

I. Ii. R. 8 Gale. 708 

20. Bight to removal 

of buildings. In a suit to obtain an order for the 
demolition of a house erected on land, the joint pro- 
perty of the plaintiff and defendant, even though in 
strictness the defendant had no right to erect the 
house without the consent of his co- sharer, the Court 
ought to enquire whether, under all the circum- 
stances, the ends of justice could not be satisfied by 
some other remedy. Massim Mollah v. Panjoo 
Ghoramee . . . . 21 W. R. 873 

21. ; Bights of other 

co-sharers. Defendant having spent large sums of 
money in improving what was originally patit land 
by locating raiyats and building houses upon it and 
turning it into a village : — Held, that plaintiff, his 
co -sharer, was not entitled to claim possession of a 
specific share in that village, but only to demand a 
partition in which plaintiff would obtain compensa- 
tion by receiving elsewhere land equivalent to that 
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00- SHARER — contd. 


2, ENJOYMENT OF JOINT PROPERTY — 
contd. 


(6) Ejection of Buildings — contd. 


brought into cultivation by the defendant at his 
own expense. Gokool Kishen Sen v. Issub 
Ohunder Roy . . . .18 W. R. 12 


22. * Compensation for 

removal . If one sharer chooses to build against 
the wishes of the other co- sharers, he must take the 
consequences and cannot ask for compensation in 
case his building is ordered to be pulled down. 
Bishambhxjb Shaha v . Shib Chundeb Shaha 

22 W. R. 288 


CO- SHARER— confab . 


2. ENJOYMENT OF JOINT PROPERTY— 
contd. 


(h) Erection or Buildings— contd. 


of his co-sharers, who, he alleged, had trespassed on 
the land by building thereon, for restoration of the 
land to its original condition. The Court of first 
instance tried and determined the suit as brought 
and framed. The lower Appellate Court dismissed 
the suit on the ground that, there being many co- 
sharers, the plaintiff could not alone sue, and under 
s. 30 of the Civil Procedure Code the suit was bad. 
Per Stuart, C.J . — That the lower Appellate Court 
was right in holding that s. 30 of the Civil Procedure 
Code applied to the case, but that it was not right in 
dismissing the suit, but should have remanded it for 
the procedure provided by that section. Also that 
the permission mentioned in s. 30 is express and not 
constructive. Per Brodhurst, J.— -That s. 30 was 
not applicable to the case, that section contemplat- 
ing a case in which there are numerous parties 
having the same interest in a suit, who are all before 
the Court, and are all anxious to have the matter in 
dispute disposed of, but, in order to save trouble 
and expense, are desirous that one or more of them 
shall sue or defend on behalf of all in the same 
interest. Per Straight and Tyrrell, JJ . — That 
s. 30 was not applicable to the case, the first part of 
that section implying that the plaintiff therein con- 
templated wishes to sue on behalf of other persons 
similarly interested in suing, they also wishing the 
same. Hira Lal v . Bhairon I. L. R. 5 All. 602 


27. Suit to restrain 

erection of building and alteration of land. The 
defendant was in possession of land under a pottah 
granted by the ijaradars of the proprietors, and 
thereon commenced to build a house and plant a 
garden. The plaintiff, who had brought the right, 
title, and interest of one of the proprietors, sued 
to restrain him. He did not allege any injury. 
Held , that such suit would not lie. Srichand v. 
Nim Chand Shahee 

5 B. 1 1. R. Ap. 25 : 13 W. R. 337 

See also Nabin Chandra Mitter v. Mahes 
Chandra Mitter 

3 B. D. R. Ap. Ill : 12 W. R. 80 

But see hi the matter of Thakoor Chundeb 
Paramanick 

B. D. R. Sup. Vol. 595, 597 note 


28. — - Erection of build* 

ings on joint property — Building by one co-sharer 
against the wish of others — Suit for injunction to 
restrain building — Discretion of Court — Act I of 1877 
{Specific Belief Act), s. 54. One of several co- 
sharers in a mehal having begun to erect certain 
kachcha buildings upon the common land, another 
co-sharer, three or four days after the building 
had commenced, brought a suit for an injunction 
to restrain the continuance thereof, on the ground 
that the defendant was ousting the plaintiff as a 
co-sharer from a portion of the common land. It 


23. Use of land for 

his own purposes — Removal of buildings. In a suit 
to recover possession of a share of a talukh, on the 
ground that a co-sharer had dispossessed plaintiff by 
digging a tank, building a schoolroom, and manu- 
facturing bricks for his own use, the lower Courts 
refused to compel the defendant to restore the land 
to its former state. As plaintiff had suffered no 
injury by what defendant had clone, the High Court 
refused to interfere. Quaere : Did the alleged acts 
constitute dispossession ? Mohima Chundeb 
Ghose v. Madhub Chundeb Nag 

24 W. R. 80 


24. Lessee of co- 

sharers — Lease by some of several co-sharers — Re- 
moval of buildings erected by lessee — Acquiescence . 
A lessee of co-sharers stands in the place of a 
co-sharer, and where some of the co-sharers in an 
estate sought to get their right acknowledged in 
respect of some lands which other co-sharers had 
leased out, and also sought to have a thakoorbari 
which the lessee had built on it removed : — Held, 
that the right of the protesting co-sharers to the land 
in suit was clear enough, but that, in order to 
acquire the right to remove a building, it was neces- 
sary not merely to have alleged non-consent, but to 
prove that objections had been offered before the 
building was raised. Doorga Lall v. Lalla 
Hulwant Sahoy . . . 25 W. R. 306 


25. Rights of co- 

sharers in matters affecting common property — Sale 
of property by one co-sharer. One of several own- 
ers of property is entitled to sue for a declaration 
that a sale deed, executed by one of the co-owners 
which endangers his right, will not affect that right, 
and, if the common property is a house or land, 
he is also entitled to resist the erection of any build- 
ing, or addition to any building, on the common 
property, and, if such building is erected without his 
consent, to have the property restored to its original 
condition. Mehdee Hossein Khan v. Aujud Ali 

6 3N e W. 259 


Suit for removal 


of buildings on joint land — Civil Procedure Code , 
1877 {1882), s. 30 — Parties — Suit by one of several 
co-sharers against others affecting joint land. A 
shareholder of an undivided piece of land sued three 



CO- SHARER, — eontd. 


2. ENJOYMENT 
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CO - SHARER — eontd . 


OE JOINT PROPERTY— | 2. ENJOYMENT 
eontd . 

(6) Erection of Buildings — eontd. 


PROPERTY- 


OE JOINT 
eontd. 

(b) Erection of Buildings — eontd. 


was found that the defendant was building upon 
land which was in excess of the share which would 
come to him on partition, and that on partition the 
plaintiff could not be adequately compensated. 
Held by the Eull Bench, that the plaintiff was enti- 
tled to a perpetual injunction restraining the defend- 
ant from proceeding further with the building, and 
directing that the building, so far as it had proceeded, 
be pulled down, and prohibiting the defendant from 
building on the land as exclusive owner at any 
future time. Paras Earn v. Sherjit , I. L. R. 9 All. 
661 , referred to. Per Straight, J., that it was for 
the defendant appellant to show that the lower 
Appellate Court had exercised a wrong discretion in 
granting the injunction, and that, this not having 
been shown, the High Court ought not to interfere. 
Shadi v. Anup Singh . I. L. R. 12 AIL 438 

29. 


of CO - 

sharers as to erection of buildings on joint land — 
Injunction. One of several joint owners of land 
is not entitled to erect a building upon the joint 
property without the consent of the other joint 
owners, notwithstanding that the erection of such 
building may cause no direct loss to the other joint 
owners. Shadi v. Anup Singh , I. L. R. 12 All. 
436 , referred to. Najju Khan v. Imtiaz-ud-din 
I. L. R. IS All. 115 


Suit by one co- 


parcener for possession of a building erected by a 
stranger on the joint property and purchased by 
the other co-parceners — Trespassers. Where stran- 
ger to the property built upon certain land jointly 
held by several co -parceners, and some of the 
co-parceners purchased from the stranger the build- 
ing so erected, it was held, that the purchasers were, 
quoad the building in suit, trespassers, and that 
a suit might be maintained by the remaining co-par- 
cener to be put into joint possession of the building ; 
and this though it was not shown that any special 
damage had been suffered by the plaintiff by reason 
of the building. Paras Ram v. Sherjit, I. L. R. 9 
All. 661 , and Najju Khan v. Imtiaz-ud-din , I. L. R. 
18 All. 115 , referred to. Muhammad Ali Jan 
v. Eaiz Bakhsh . . I. XL R„ 18 All. 381 


Right to Injunc- 


tion to restrain building . There is no such broad 
proposition as that one co-owner is entitled to an in- 
junction restraining another co-owner from exceed- 
ing his rights, absolutely and without reference to 
the amount of damage to be sustained by the one 
side or the other from the granting or withholding of 
the injunction. Shamnugger Jute Factory Co. 
v. Ram Narain Chatterjee 

I. Xi. R. 14 Calc. 189 

82. Right to deal 

with joint property — Building by one co-sharer 
against the wish of others — Suit for demolition of 
building — Discretion of Court. The mere fact of 


a building being erected by a joint owner of land 
without the permission of his co -owners, and even 
in spite of their protest, is not sufficient to entitle 
such co-owners to obtain the demolition of such 
building unless they can show that the building has 
caused such material and substantial injury as could 
not be remedied in a suit for partition of the joint 
land. Lala Biswambhar Lai v. Raja Ram , 3 B. 
L. R. Ap. 67, Nocury Lai ChucJcerbutty v. Binddbun 
Chunder ChucJcerbutty , I. L. R. 8 Calc. 708 , Girdhari 
Lai v. Vilayat Ali, W. N. All. 1885, 277, Wahid 
Ali Khan v. Ghansham Nurain , IF. N. AIL 1887 , 
116, and Joy Chunder Rukhit v. Bi-pro Churn 
Rukhit, I. L. R. 14 Calc . 236, referred to. Paras 
Ram v . Sherjit . . I. L. R. 9 All. 061 

38. — — Excavation of tank— Right 

to deal with joint property— Discretion of Court in 
granting injunction — Specific Relief Act (I of 1877), 
s. 55. Before a Court will in the case of co-sharers 
make an order directing that a portion of the joint 
property alleged to have been dealt with by one 
of the co-sharers without the consent of the other 
should be restored to its former condition (as, for 
instance, where a tank has been excavated), a 
plaintiff must show that he has sustained, by the act 
he complains of, some injury which materially 
affects his position. Lala Biswambhar v. Rajctram 
Lai, 3 B. L. R. Ap. 67, applied in principle. Sham- 
nugger Jute Factory Co. v. Ram Narain Chatterjee, 
I. L. R. 14 Calc. 189 , approved. The fact that 
a portion of the land on which a tank had been 
excavated by the defendant was fit for cultivation 
does not constitute an injury of a substantial 
nature such as would justify an order of that 
nature. Joy Chunder Rukhit v. Bipro Churn 
Rukhit . . . I. D. R. 14 Calc. 230 


Excavation of 
■Pdght of other co- 
Where on ijmali 


Tank by one co-sharer — Injury— 
sharer to have the same filled up. 
land one co-sharer excavates a tank and there is no 
proof of any injury caused thereby to the property, 
the other co -sharer has no right to have the tank 
filled up or the land restored to its former condi- 
tion, but he is entitled to a declaration of title to the 
extent of his share. Atarjan Bieee v. Ashak 

4 C. W. 788 


Party-wall— Erection 


the 


wall by one co- sharer — Right of other co-sharers to 
have building removed— Right of suit. One of two 
tenants in common of a party-wall raised the 
height of the wall with a view to building a 
superstructure on his own tenement. The other 
tenant in common, who had not consented to the 
alteration * in the wall, but had suffered no in- 
convenience therefrom, now sued to enforce the 
removal of the newly erected portion. Held, that 
the plaintiff was entitled to the relief sought. Kaha- 
kayya v. Narasimhulu . I. L. R. 19 Mad. 38 
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DIGEST OF CASES* 


2. ENJOYMENT OF JOINT PROPERTY— 
contd. 

(b) Erection of Buildings — conoid. 

30 , Temple — Right to build temples 

on joint land. The plea of limitation is not appli- 
cable to a suit for declaration of title regarding 
ijmali lands upon which a temple has been built, 
and an idol established, by another co-sharer. If 
that shareholder claim exclusive use of the temple, 
he must prove a possession and enjoyment different 
from those of a Hindu co-sharer of joint property, 
particularly with regard to a temple added by him to 
an ancestral poojah-bari. Kissoeynath Chow- 
dhby v . Hurbo Kant Chgwdhey 2 W. R. 183 

37, — - — Right to share 

in temple built by one co-sharer with separate funds 
on joint land. A co-sharer was held not entitled 
to a share in a temple, built on common land 
by another co-sharer out of his separate funds, on 
the ground that the temple was built on common 
land. Kishen Sarup v. Desea j . 7 IN. W. 17® 

38 . Land dedicated 

to family idol — Land excluded from partition of 
family property and declared inalienable — Sub- 
sequent purchase from Escheat Department of Govern- 
ment — Sale in execution. By a partition deed by 
the six members of a Hindu family it was provided 
that part of the land of the family should be set 
apart for the maintenance of the family idol and 
should be inalienable, and the rest of the 'land 
was divided equally. Subsequently the Govern- 
ment claimed the dedicated land as an escheat, and 
sold it to the members of the family jointly, of 
whom one built a house on part of it — less than one- 
sixth — with the consent of the others. The house 
and its site were sold in execution of a decree against 
the builder. Held , that the other members of the 
family were not entitled to have the house removed 
or the sale cancelled. Mallan v. Purushothama 

I. L. R. 12 Mad. 287 

38 . Erection of wall — Discretion 

of Court — Judgment , contents of. Where several 
parties are joint owners of land, and one of them 
erects a wall upon the land without the consent of 
his co-sharers, the Court should not interfere to 
order the demolition of the wall when there is no 
evidence to show that injury has been done to the 
party complaining and that reasonable steps were 
taken in time to prevent the erection of the wall. 
Najju Khan v. Imtiazuddin I. L. R. IS All. 115, 
dissented from. Nocury Lgll Chucherbutty v. Bin- 
dabun Chunder Chucherbutty . I. L. R. S Calc. 708 ; 
Shamnagar Jute Factory Co. v. Ram, Narain Chatter- 
is I. L. R. 14 Calc. 189 ; and Joy Chunder Rukhit 
v. Bipro Churn Rukhit, I. L. R. 14 Calc. 236, follow- 
ed. In a suit like the present, it is of the utmost 
importance that the decree should state the precise 
nature of the relief granted. Fazilatunnessa v. 
Ija? Hassan (1903) j . I, L. R. 30 Calc. 901 


| CO -SHARER — contd. 5 

! 2. ENJOYMENT OF JOINT PROPERTY— 
contd. 

(c) Exclusive Possession of Portion of Joint 
Property. 

.40. Right to exclusive posses- 

sion — Consent — Injunction. One of several co- 
sharers of joint undivided property has no right to 
take exclusive possession and alter the condition of 
any portion of the joint property without the consent 
of his co-sharers, and the Court will grant an injunc- 
tion to restrain him from doing so. Stalkabtt v. 
Gopal Panday 12 B. L. R. 197 : 20 W. R. 188 

41. Co -parcener's 
right to joint possession of the whole or any part 
of the joint estate without necessity for partition- 
Hindu law — J oint family. A co-parcener in the 
undivided property of a joint Hindu family is 
entitled to claim joint possession of a portion of the 
property, and need not sue for a partition. Where 
it appeared that the parties to the suit each held 
parcels of the undivided family property in exclusive 
possession, and the plaintiff asked to be put in joint 
possession with the defendant : — Held, that he was 
entitled to a decree for joint possession. A co- 
parcener is entitled to a joint benefit in every part of 
the undivided estate. Ramchandra Kashi Pat- 
kar v. Damodhab Trimbak Patkae 

I. Is. R. 20 Bom. 407 

42. — : 1 Joint Tenant- 

Partition. A joint tenant is not entitled to khas 
possession of any portion of a joint and undivided 
property without a batwarah. Hubee Dyal Gooho 
Mojoomdar v. Gobind Chunder Pal 

17 W. R. 387 

43. Arrangement as 

to occupation of joint property — Suit for profits 
of portion allotted to another. An arrangement 
come to between the joint owners of land not being a 
joint Hindu family, by which some parts of the pro- 
perty were to be exclusively in the possession of one 
or other of them, is sufficient to bar one of them from 
suing for the profits derived from any portion allot- 
ted to the exclusive possession of any other. 
Oodoy Tara Chowdhranee v. Khaja Asanoollah 

# 22 W. R. 180 

44. Arrangement for 

exclusive possession of one co-sharer. When one 
co-sharer of a joint family is allowed by the other 
members of the family to have separate and exclu- 
sive possession of family property for a long period 
of years, — such, for instance, as would give him a 
right on a batwara taking place to insist on having 
the land which he has enjoyed allotted to him, — the 
other co-sharers must be taken to have knowingly 
given him the opportunity of creating subordinate 
rights or allowing such rights to grow up, and they 
cannot be permitted afterwards, without showing 
that they have been deceived in the matter, sudden- 
ly to start up and repudiate such subordinate rights* 
Jotee Roy- v. Bheechuk Meah . 20 W. R. 288; 



DIGEST 


CO -SHAKES — contd. 


2. ENJOYMENT OF JOINT PROPERTY — 
contd. 

( c ) Exclusive Possession op Portion of Joint 
Property — contd. 


45, — — j Liability for rent 

of some shareholders taking exclusive '■possession of 
house. The co -sharers in a house who continued 
to occupy the whole house to the exclusion of 
one co-sharer after notice that he would charge 
them rent for his share of the house, were declared 
just as liable to pay rent to the co-sharer as they 
would be for rents of any other species of property. 
Chundeekant Roy v. Gopeenee Deria 

6 W. B. 17 


48. Exclusive use of portion of 

property — Effect of , on rights of the others. By 
tacit agreement, co-parceners in a joint property 
may have temporarily an exclusive use of different 
portions of it without prejudice to the common 
rights of all, or to the right of each or any of them to 
enforce at pleasure a partition of the whole. Yusaf 
Ali Khan v. Chubbee Singh . 5 IN. W. 122 


47. - — — ■ Adverse vise of 

land by co-sharer. Held , that the defendants, as 
joint proprietors with the plaintiff, could not by the 
use of the land with the tacit assent of the plaintiff 
create a right contrary to his interest, nor would 
their use of it before they became co -proprietors 
operate to create any such right. Jahanoby Deo 
Nabain Singh v. Umbica Persiiad Narain Singh 

17 W. B. 74 

43 . — Adverse possession. Exclu- 

sive possession by A of property which originally 
had been admittedly joint does not, per se, amount 
to adverse possession as against A’s co-sharers. 
The Court should further ascertain whether A’s 
exclusive possession was due to his title being 
really a separate one from the plaintiff’s, and could 
not be accounted for by the fact of some arrange- 
ment having been come to at a previous time 
between the parties. Asud Ali Khan v. Akbar 
Ali Khan . . . . 1 C. L. E. 364 


OF CASES, 


CO-SHABEB— contd. 

2. ENJOYMENT OF JOINT PROPERTY — 

contd. 


(c) Exclusive Possession of Portion of Joint 
Property — concld. 


intention to set up a title adverse to them. Rakhal 
Das Bundopadhya v. Indu Monee Debi 

1 C. Xi, B. 155 

51. Enjoyment of 

joint property — Right to joint possession — Suit, 
relating to the joint property — Exclusion of a co- 
sharer in denial of his right. The defendants had 
in defiance of the rights of the plaintiff, who was 
their co-sharers, seized possession of land apper- 
taining to the joint estate ; they were not cultivating 
any part of the land or carrying on any work thereon 
inconsistent with the joint possession of the plaintiff, 
nor had they improved the lands by spending labour 
and capital thereon, nor was there any acquies- 
cence by the plaintiff. Held, that even if the 
defendants had originally taken possession of the 
land for the purpose of cultivating indigo, that 
purpose haring come to an end they were not 
entitled to continue in exclusive possession of the 
land and that the plaintiff was entitled to recover 
joint possession. It would be subversive of the 
right of joint owners to hold that it is open to any co- 
sharer, who may appear first on the field to seize 
possession of any land newly formed by accretion to 
the joint estate and hold it to the permanent exclu- 
sion of the other co-sharers. Watson cff Co. v. 
Ram Chund Dutt , I. L. R. 18 Calc . 10 : L. R. 17 I. 
A. 110 , Lachmeswcir Singh v. Manowar Hossein , 
I. L. R. 19 Calc. 253 : L. R. 19 1. A. 48, and Madan 
Mohun Shaha v. Rajah Ali, I. L. R. 28 Calc. 223 , 
referred to and distinguished. Surendea Narain 
Singha v. Hari Mohan Misser (1906) 

I. Ii. B, 33 Gale. 1201 

52. — — — Separate posses- 

sion of distinct plots by arrangement— Sale by a co- 
sharer — Purchaser's right to exclusive possession . 
When by private arrangement amongst co -sharers, 
one of them is in exclusive possession of a certain 
portion of the ijmali land, a purchaser of the right, 
title and interest of the latter is entitled to be placed 
in the same position as his vendor. An arrange- 
ment amongst co-sharers like the above continues 
to be a good and binding arrangement until the co- 
sharers themselves agree to give it up and come to 
some other arrangement or until any one of the co- 
sharers demand a partition of the entire joint lands 
either in Court or out of Court. Kumudini Mazum- 
dar v . Rasik Lal Mazumdar (1906) 

11C. W. 517 


( d ) Leases by one Co-Sharer. 


Power to grant lease — Con- 


sent. One of several co-sharers in sir land cannot 
grant a lease of any portion of it without the consent 
of the others. Chahez v. Nunu Kishore 

4 W. 15 


49. — — — — - — Possession by 

one co- sharer— Adverse possession. The circum- 
stances of a case may shew that mere occupation and 
enjoyment by one co-sharer does not per se con- 
stitute an adverse possession as against the other co- 
sharer. In this case the exclusive possession of one 
Was held not to be adverse to the other. Asud Ali 
Khan v. Akbar Alt Khan , 1 C. L. R. 364, followed. 
Raroda Sundari Deby v. Annoda Sundari Deby 

3 C. W. NT. 774 


Adverse posses- 


sion — Proof of intention to set up adverse possession. 
When one co -sharer sets up as against another ad- 
verse possession of land which had previously been 
waste, but at some former time had been occupied 
and then been admittedly held jointly, it is for him 
to show that he has held possession in such a way as 
to give distinct notice to his other co-sharers of his 
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CO- SHAKER — contd. 

% ENJOYMENT OF JOINT PROPERTY— 
contd. 

( d ) Leases by one Co-Sharer— contd . 

54, Effect of lease granted by 

one of several co-sharers, A pottah granted 
by one co-sbarer in an estate is not binding on tbe 
other sharers. Goluck Chunder Chit ckerbutt y 
v. Teeluck Chunder Shah , . 2 Hay 49 

55. — Powers of lum- 

ber dar to deal with co-parcenary lands— Lease of 
such lands for ten years at an inadequate rent. Held, 
that a Inmberdar has no general power to grant any 
lease of co-parcenary land beyond such as the 
circumstances of the particular year or the parti- 
cular season may require, Jagan Nath v. Hardyal, 
All. W. N. {1897) 207, followed. Bansidhar v. 
Dip Singh . . . I. L. R. 20 All. 238 

50, Effect of lease by one of 

several co-sharers of his own share. Al- 
though one co-sharer cannot give a good lease of the 
whole sixteen annas of property which belongs to 
himself and his co-sharers, yet one co-sharer may 
give a lease of his own share which would be binding 
against himself at least. Ram Debul Lall v. Mxt- 
terjeet Singh . , .17 W, E. 420 

57. Lease by eo-sharer of his 

own shar e— Enjoyment of share of, by lessee . 
An undivided shareholder is not prohibited by law 
from granting a lease of his share to a third person ; 
all that the other co-proprietor can insist upon is that 
the lessee should be prevented from dealing with the 
subject of the lease in' any way different from that 
in which the lessor, his co-proprietor, could deal 
with it. A joint shareholder or any lessee of a joint 
shareholder is at liberty to contract with the raiyats 
of the zamindari for any lawful purpose even with- 
out the consent of the other co-proprietors. Mac- 
donald v. Lala Shib Dyal Singh Paurey 

21 W. R. 17 

58. Long possession under 

lease— Acquiescence — Presumption of authority. 
Long possession under an authentic pottah from 
one sharer, without interference or disturbance from 
the others, legally warrants the inference that the 
grantor had authority to bind his co-sharers. Hills 
v. Aradhtjn Mundul . .10 W. R 389 

59. ^ — — Bight of ejectment. Where 

land is held jointly and there is no partition, one 
part-owner cannot insist on the ejectment of a 
person, who has been holding under the other 
part-owner for 16 or 17 years. Bissessur Kur- 
MOKEB V . JUGGOBUNDOO KURMOKER 

14 W. R. 183 

00, v — Bight of lessee of one eo- 

sharer to hold possession without consent 
•of others — Right of ejectment. In a suit by a co- 
sharer for ejectment of a lessee who was holding over 
after the expiration of his lease at the end of 1275 
and after sufficient notice, the defendant pleaded 
a pottah from the plaintiff’s shareholder under which 


GO- SHARER — contd . 

2. ENJOYMENT OF JOINT PROPERTY— 

concld. 

(d) Leases by one Co-Sharer— concld. 

he was entitled to remain to the end of 1282. Held, 
that, as defendant’s occupation and enjoyment of 
the land to the end of the year 1275 had been by 
virtue and under the authority of two separate leases 
granted by each shareholder, each co- extensive with 
his share only, and as that granted by the plaintiff 
had expired in 1275, the defendant had not had 
exclusive enjoyment of the property as tenant by 
virtue of the other lease. And though the other co- 
sharer had granted a new lease when the first lease 
expired in 1275, yet as the plaintiff refused to do so, 
and had ever since treated the defendant as a tres - 
passer, the defendant had no right of occupation so 
far as regarded the plaintiff’s share. Hamilton v. 
Rughoo Nundun Singh . . 20 W. R. 70 

3. vSUITS BY CO-SHARERS WITH RESPECT 

TO THE JOINT PROPERTY. 

(a) Possession. 

1. — — Suit for share of estate — 

Shares in estate sold for arrears of revenue — Act 
XI of 1859, ss. 10 and 11. An eight-anna share- 
holder in four mouzahs out of six which constituted 
an estate was held to be not entitled to sue alone 
under either s. 10 or s. 11 of Act XI of 1859. Nun- 
hoo Shahee v. Ram Pershad Nabatn Singh 

21 W. R 38 

2. Suit to recover joint pro- 

perty — Parties. In a suit to recover property 
belonging to co-sharers all the co-sharers must join. 
Param v. Achal . . I. L. R. 4 All. 289 

Batahee Begum v. Khooshal . 3 Agra 221 

Mookta Keshee Debee v. Oomabutty 

14 W. R. 31 : 8 B. L, R, 390 note 

Sudaburt Pebshad Sahoo v. Lotp Ali Khan 

14 W. R. 339 

Alum Manjee v. Ashad Ali . 10 W. R. 138 

3. Suit by some of several co- 

sharers — Parties objecting to be plaintiffs. All 
co-owners must join in a suit to recover property, 
unless the law otherwise provides : they may 
agree that property shall be managed and suits 
conducted by some or one of them, but they cannot 
invest such person or persons with a right to sue 
in his own name on their behalf, although, perhaps, 
a tenant might be estopped from denying the title of 
his lessor in such case. If some co-owners refuse to 
sue, the proper course for the rest to adopt is to 
make them defendants in the case. Ruttusheri 
P lSHABETH KaNNA PlSHARODY V. VALLOTIL Ma- 
nakel Narayanan Somayajipad 

I. Xi/R 3 Mad. 234 

4. — — - Suit for portion of estate — 

Shareholder in possession of whole estate on con - 
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CO-SHARER — conid , 


3. SUITS BY CO-SHARERS WITH RESPECT 


TO THE JOINT PROPERTY— contd. 


(a) Possession — contd. 

ditions. It was held that a shareholder, who was 
in possession of the joint estate on the under- 
standing that he paid certain fixed allowances to his 
co-sharers, conid maintain alone a suit to recover 
possession of a portion of the estate. Amir Singh 
v. Moazzum Ali Khan . . . 7 H. W. 58 


5. Suit for posses- 

sion of property pledged in usufructuary mortgage. 
One of several co-sharers of a joint estate cannot 
sue in respect of his particular share to get rid of a 
mortgage entered into jointly by all the co-sharers. 
Unjoor Singh v . Fuzboonnessa . 2 Hay 155 


6, — Suit for undi- 

vided share of patni talukh. A suit to recover pos- 
session of an undivided share of a patni talukh> 
where the title to the share as against the zamindar 
depends upon a grant made to the plaintiff and 
others ijmali, cannot rightly proceed until the co- 
sharers are made parties. Parbutty Churn Doss 
v. Protap Chunder Sen . 23 W. R. 275 


7. — - Liability for rent . 

A suit to recover possession is not maintainable 
against one’s co-sharer in respect of property still 
joint and undivided, nor can rent be legally claimed 
from him except on the ground of some agreement 
or undertaking, express or implied. Gobind 
Chunder Ghose v . Ram Coomer Dey 

24 W. R. 393 


8. Suit by puttidars of raiyat- 

wari village — Eight to sue jointly — Custom. 
The puttidars of a raiyatwari village have not such 
a common interest, as puttidars, in all their holdings 
that they can jointly sue for the recovery of them. 
If in any case such a right exist, it must be estab- 
lished by evidence. Mayandy Tevan v. Nara- 
NAIYAN * . . .4 Mad. 108 


9 , Suit by one co-sharer for 

Ms share of jote — Separation of interest — Evi- 
dence of separation . The co-sharers in a certain 
jote who were raiyats having a right of occupancy 
paid their rents separately to the putnidars, who 
gave each party a separate receipt for his “ share of 
undivided tenure.” One of the raiyats who alleged 
that he had been dispossessed brought a suit to 
recover possession of his separate share of the jote 
against the other co-sharers and the patnidars, and 
put the receipts in evidence to show that the patni- 
dars had consented to the jote being divided and 
held in separate shares. Held, that they were 
insufficient to do so ; and that the suit could not be 
maintained in its present form. Gobabjan v. 
Moshiatoolah . . . 1C.L.R, 537 


10 . Suit for possession against 

single shareholder for portion of joint es- 
tate held separately by agreement. A suit 
for possession of land will not lie against a single 
shareholder for a particular portion of a joint estate 


CO - SHARER — contd. 


3. SUITS BY CO-SHARERS WITH RESPECT 


TO THE JOINT PROPERTY — contd* 


(a) Possession — contd . 


held separately under an existing arrangement ac- 
quiesced in by the plaintiffs and agreed to by the 
other co-sharers, nor can the plaintiffs let to a 
tenant the property in the lawful possession of such 
shareholder. Chowdhry Nil Kant Pershad 
Singh v. Ahead Singh . . 5 W„ R. 287 


11. Suit by one co- sharer to re- 

deem more than his share — Subsequent sever- 
ance of interest — Parties — Time of talcing objec- 
tion. In 1805 a two-anna share in certain property 
held by co-sharers was mortgaged to the defendant. 
The mortgage was effected by the mortgagor as man- 
ager of all the eo- sharers in union. In 1848 one of 
the eo- sharers redeemed his share of two pies in the 
mortgaged property, and a further share of two pies 
therein was redeemed by a second co-sharer in 1867. 
The plaintiff was admittedly the owner of another 
two- pie share ; but he now sued the defendant to re- 
deem the whole of the property still unredeemed,^ 
a one -anna eight pies share of the original mortgage. 
The defendant objected that the plaintiff could only 
redeem his own two-pie share, which had become 
separated from the rest. The plaintiff denied that 
the estate had been divided. Held, that the plaint- 
iff 5 s claim being to redeem all that remained of the 
estate in the mortgagee’s possession, the suit could 
not be maintained, unless all the other persons inter- 
ested in the equity of redemption were before the 
Court either as co-plaintiffs or as defendants. With- 
out their presence, the suit could not be properly dis- 
posed of, and the excuse, that the defendant did not 
take objection at the right time, had, under such 
circumstances, no validity. As owner of a two-pie 
share, which by consent of all interested had become 
an estate wholly separated from the other parts of 
the original aggregate, the plaintiff would have been 
bound to set forth the transactions on which his 
right rested. Ragho Salvi v. Balkrtsna Sakha 
Ram . . I. Is. R. 9 Bom. 128 


12 . Suit to recover possession 

of portion of tenure — Dispossession of pur- 
chaser by mortgagee — Parties. A landlord who was 
in receipt of a half share of the rent of a certain 
tenure caused that share of the tenure to be sold in 
execution of a decree for arrears of rent. After such 
sale, A , the purchaser, took possession. Subse- 
quently the tenant executed a mortgage, and a decree 
being obtained by the mortgagee, the whole tenure 
was brought to sale in execution thereof and pur- 
chased by the mortgagee, who proceeded to oust A. 
In a suit by A to recover possession of his half share 
of the tenure on the footing of his purchase — Held, 
that, as it appeared that the mortgagor, whose rights 
and interests only were thus sold, was only one of 
several co-sharers, in the absence of the co-sharers 
who were not parties to the suit, A was not entitled 
to the relief he sought. Rexly v. Hub Chunder 
Ghose . . . . I. Ii. R. 9 Calc. 722 

12 C. Ii. R. 398 
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00- SHARER — contd. 

3. SUITS BY CO-SHARERS WITH RESPECT 
TO THE JOINT PROPERTY — contd. 

(a) Possession — contd . 

IB. Suit for possession after 

foreclosure — Power of lumberdars to bind co- 
sharers in mortgage . The lumberdars of a mehal, 
in order to pay revenue due by them and the other 
co -sharers of the mehal, transferred the mehal by 
conditional sale for a term of years, possession of the 
mehal being delivered to the conditional vendee. 
The mortgage-debt not having been paid within 
such term, the conditional vendee applied, as 
against the lumberdars, for foreclosure, and the 
mortgage having been foreclosed sued all the co- 
sharers including the lumberdars for possession of 
the mehal, alleging that the lumberdars had acted 
in the matter of the conditional sale, not only for 
themselves, but as agents of the other co -sharers. 
Held, that, inasmuch as the other co-sharers had not 
either expressly or by implication authorized the 
lumberdars to enter into the particular contract 
represented by the conditional sale, and as they had 
not ratified such contract, they were not bound by 
the conditional sale and foreclosure. Bhajan Lal 
v. Moti . . . . I. Jj. R. 3 Ail. 177 

14 , — Suit to recover possession 

by setting aside sale — Sale for arrears of reve- 
nue— Splitting suits— Separation of claims. A , 
B, C, JO , and E, were joint lessees, without specifi- 
cation of shares under Government, of a certain 
mehal. The estate was sold for arrears of revenue. 
At B, C, D, and E each brought a suit separately 
to set aside the sale. Held , that, as the estate was 
single and indivisible, and the cause of action and 
relief sought in each case was the same, the claim of 
the lessees could not be split into five distinct suits. 
Riswanath Bhuttacharjee v. The Collector of 
Mymensing . . . 7 B. L. R. Ap. 42 

21 W. R. 89 note 

15. ■ — — Sale for arrears 

of rent — Suit by one co-sharer. Where a patni 
talukh, belonging to several co -sharers, each of 
whom collected his own share of rent from the mehal, 
was sold for arrears of rent, and one of the co- 
sharers brought a suit in the Munsif’s Court to 
recover possession of his share by setting aside the 
sale, and valued his suit according to his share, 
making the other co-sharers defendants : — Held , 
that the suit could not be maintained in that form. 
The cause of action was the sale of the whole estate, 
and the suit should have been framed and valued 
accordingly, and brought in a Court in which the 
lights of all the parties interested in setting aside 
the sale might have been declared in one suit. 
Unnoda Persad Roy v. Erskine 

12 B. Ii. R. F. B. 370 
21 W. R. 68 

10. Suit for possession on ex- 

piry of tenancy — Notice to quit— Go-sharers, 
suit by— Withdrawal of one ■ co- sharer from the 
suit. Where several co-sharers have served a joint 


G O - SHARER — con td. 

3. SUITS BY CO-SHARERS WITH RESPECT 
TO THE JOINT PROPERTY — contd. 

{a) Possession — condd. 

notice to quit, upon which notice they jointly 
institute a suit for the recovery of the land, the fact 
that one of the plaintiffs withdraws from the suit will 
not prevent the remaining plaintiffs from obtaining 
a decree for possession of their shares of the land. 
Dwarka Nath Rai v. Kali Chunder Rai 

I. L. R. 13 Gale. 75 

17 . ; Suit eoneerning joint pro- 

perty — Suit for khas possession — Exclusive pos- 
session of one co-sharer — Partition— Denial of title 
in written statement — Cause of action— Improve- 
ment by tenant — Meliorating waste. Where one co- 
sharer holds possession of certain land, and deals 
with it in a particular way and in the ordinary course, 
and another co-sharer objects to that dealing or to 
that course of conduct, his proper remedy is to sue 
for partition, by which the rights of all the co- 
sharers may be adjusted and the loss sustained by 
one may be made good at the expense of another. 
When one co-sharer landlord, in exclusive posses- 
sion of a waste plot of land, although such exclusive 
possession may be held with the permission of the 
other co-sharer landlord, leases it out to a tenant, 
who improves it without any objection on the part 
of the latter, it is not open to the latter to obtain 
khas possession of the land so improved, jointly 
either with the lessor landlord or with the tenant. 
A denial of a right in a written statement does not 
give rise to a cause of action : a cause of action 
must be antecedent to any allegation made in the 
pleadings. Watson and Co. v. Bam Chand Dutt, 
I. L. B. IS Calc. 10, explained. Mad an MonkiN 
Shaha v. Rajab Ali (1900) 

I. L. R. 28 Gale. 223' 


18. Suit by some eo« sharers 

deducting share of those non-eonsenting — 
Suit to enforce agreement relating to the whole property. 
The consent of all the sharers to a joint holding- 
being necessary to give validity to any agreement 
regarding the same, certain sharers in a joint 
holding cannot, by the device of deducting from 
their claim a portion of the holding representing the 
share of some of their co-sharers, non-consenting 
parties to an agreement, sue to enforce such agree- 
ment, all the sharers having an undivided share in 
every biswa of the joint holding. Shibba v. Ram 
Lall . . . . " . 3 3ST. W. 218 

19 . — Suit on bond — Liability of 

some co- sharers for acts of others — Bond executed 
for payment of rent due on joint estate — Patni 
talukh. Two out of certain co-sharers in a patni 
talukh executed a mortgage bond with the object 
of paying off a quota of the rent due on the estate. 
In a suit brought on the bond, to which all the co- 
sharers were defendants : — Held, that the liability 


(b) Miscellaneous Suits. 
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TO THE JOINT PROPERTY — contd, 

(b) Miscellaneous Suits — contd. 
under the bond only extended to the co-sharers who 
actually signed the document, and to such of the ! 
other co-sharers as, by their presence at the time 
when the bond was executed, might impliedly be 
considered to have acquiesced in such execution. 
Mohesh Chundeb Banebjee v . Ram Pbosonno 
Chowdhey . . . I. Ii. R. 4 Gale. 589 

20. — Suit by one of several 

shareholders for accounts and papers, etc. i 
A suit by one of two shareholders to recover , 
certain accounts and papers alleged to have been 
kept by her agents will lie ; such a suit stands upon 
different grounds from a suit by one of several joint 
land-owners suing separately for his rent. Puddo- 
monee Dossee v. Banee Kant Ghose 

9 W. R. 344 

2 1, Lumberdar, suit by, for 


profits without consent or authority of ; 
co-sharers — Suit for settlement of accounts . The 
lumberdar of one putti of a mehal, who was a share- 
holder of both puttis of the mehal, sued the lumber- 
dar of the other putti and a shareholder of such putti 
for profits divisible among the shareholders of the 
mehal generally, deducting the share of such profits 
belonging to the defendants. Held, that, as the suit 
was one for settlement of accounts between the body 
of shareholders in which it was necessary that all 
of them should be properly represented, and as the 
plaintiff was suing without their authority, the suit 
was not maintainable. Udai Ram v. Ghulam 
Husain . . . I. L. R, 3 All. 180 

Suit for mesne profits— 


22 . 

Trespass by unauthorized cultivator of land. One 
of several co-sharers can maintain alone a suit for 
damages in the shape of mesne profits against a 
party who has been in exclusive possession of his 
share of the land by sowing indigo thereon. Chun- 
dee Chowdhey v. Macnaghten . 23 W. R. 380 

23. Suit for a settlement of 

accounts — Suit for a share in the profits of a 
mehal — Limitation. With reference to the periods 
of limitation prescribed by s. 94 of Act XII of 1881, 
a suit for a share of the profits of a mehal does 
not become a suit for a settlement of accounts, be- 
cause, in order that a Court may give the plaintiff a 
decree, it is necessary for the Court to settle disputed 
items of credit and debit : but where the main object 
of the suit is to obtain a settlement of accounts 
between the plaintiff, recorded co-sharer, and the 
lumberdar, or between such plaintiff and one or more 
or all of the co-sharers in the village, although the 
ulterior object of obtaining such statement of ac- 
counts may be that the plaintiff may obtain a decree 
for a share, if any, of the profits, due to him, then 
the suit must be regarded as a suit for a settlement 
of accounts to which a period of one year’s limita- 
tion applies. Rohan v. Jwala Peasad 

I. L. R. 10 All, 333 


TO THE JOINT PROPERTY — contd. 

(6) Miscellaneous Suits— contd. 

24, Suit by a recorded eo- 

sliarer for recorded share of profits— N.-W. 
P. Bent Act (XII of 1881), ss. 93 and 94 — Suit for 
settlement of accounts— Limitation. Where one 
collecting co-sharer in a mehal sued other collecting 
co-sharers, not being lumberdar s of the mehal, for a 
refund of profits which the plaintiff alleged the 
defendants to have collected over and above the 
shares which they were entitled to collect : — Held , 
by Tyeeell and Knox, JJ., that this was not a suit 
by a recorded co-sharer for a recorded share of the 
profits of a mehal within the meaning of the former 
portion of s. 93, cl. (h), of Act XII of 1881, but was a 
suit for a settlement of accounts within the meaning 
of the latter portion of the same clause ; and that , 
such being the case, the period of limitation applic- 
able was that prescribed by the third paragraph of 
s. 94 of the abovementioned Act. Bahee Been v . 
Goorga Per shad, 3 N. W. 49, referred to by Tyeeell, 
J. Per Buekitt, J. 9 contra — “ The suit ”... “ may 
be considered to be a suit for profits within the 
meaning of the opening words of s. 93 (h) of the Rent 
Act, and cannot he considered to be a suit for ‘a 
settlement of accounts 5 within the meaning of the 
concluding words of that clause.” Burga Prasad v . 
BipChand, All W . N. (1881), 27, Kushalo v. Bam 
Das, All. W. N. (1889), 171, Babee Been v. Boorga 
Pershad, 3 N. W. 49, referred to. Indo v. Indo 

I. Is. R. 16 All. 28 


25. 


Suit by recorded 


co-sharer for recorded share of profits — Adverse 
possession — Limitation. The mere circumstance 
that a co-sharer’s name is recorded in the revenue 
papers will not prevent a suit by him for his share of 
profits being barred by limitation if in fact he has 
received no profits for more than twelve years prior 
to such suit. Mahsood Ali Khan v. Ghazee-ood- 
deen , 3 Agra 1858 , and Tulshi Singh v. Lachman 
Singh, All. W. N. (1881) 20, followed. Muhammad 
Husain v. Badei Peasad . I, L. R. 17 All. 423 


Suit for recorded 


share of profits — Suit for settlement of accounts- 
Limitation. Where for the purposes of a suit in 
which a share of profits is claimed by a recorded 
co-sharer, either against the lumberdar or against 
one or more or all of the other co-sharers, the Court 
is asked to adjust the accounts, what has to be 
looked to is the main and substantial object of the. 
suit. If the main and substantial object of the suit 
is to obtain a settlement of accounts, and the 
obtaining a decree for a share of the profits is only 
the ulterior object of obtaining such settlement of 
accounts, then the suit is to be regarded as a suit for ■ 
settlement of accounts. If the main and substan- 
tial object of the suit is to recover a share of profits 
which the defendant has received in excess of what 
he is entitled to, and if the Court is only asked to go 
into the accounts incidentally to that main object, 
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(b) Miscellaneous Suits— contd. 

and for the purpose of determining whether the sum 
claimed is due, then the suit is not a suit for settle- 
ment of accounts merely, but it is a suit for a share 
of profits within the first category of s. 93 ( h ) of the 
N.-W. P. Rent Act, 1881. Rohan v. Jwala Prasad , 
I. L. R. 16 All. 333 , explained. Indo v. Indo, 
I. L. R. 16 AU. 28, referred to. Muhammad Karim 
v. Ganga Pande . . I. L. R. 22 All. 334 

27. ■ — — - — — — - — — Suit against lum- 

berdar for profits —Liability of heir of lumberdar. 
The liability of a lumberdar to paj^ to a co-sharer 
the profits which the lumberdar has failed through 
his gross negligence to collect is a personal liability 
and cannot be enforced against the lumberdar 5 s 
legal representative. Gulab v. Fateh Ghand , 
AIL W. N. (1886) 32, referred to. Murad-un- 
nissa v. Ghulam Sajjad . I. L. R. 20 All. 73 

Bie Narain v . Gxedhar Lal 

1. 1*. R. 20 AIL 74 note 

28. Suit by one co-sharer to 

set aside alienation made without his con- 
sent — Alienation by tenant of co-sharer. Although 
one co-sharer cannot eject a tenant from a holding in 
an undivided estate in which the tenants are tenants 
of the whole body of co-sharers, yet a co-sharer 
is entitled to sue to set aside an alienation made by 
a tenant to a stranger without consent of the 
zamindars. Sobha Ram v. Gunga Pershad 

2 1ST. W. 260 

29. -L- — — — Assignment of share by 
one co-sharer without consent of others— 
Right of Assignee. Held, in accordance with the 
principles laid down by the Privy Council in Byjnath 
Ball v. Ramoodeen Chowdhry, 2 1 W. R. 233 : 
L. R. 1 1. A. 106, viz., that one co-sharer in a joint 
and undivided estate cannot deal with his share so as 
to affect the other co- sharers, but his assignee takes 
subject to their rights, that the plaintiffs were not 
entitled to the relief they sought for, and their suit 
must be dismissed. Shakat Chunder Burmon v. 
Hurgobindo Burmon . I, Is . R. 4 Calc. 510 

30. — — Suit for cancellation of 

leave for forfeiture — Parties — Breach of cove- 
nant. Where it is optional with several joint lessors 
to avail themselves of a condition of re-entry upon 
breach of certain covenants, one or more of the 
lessors cannot insist upon a forfeiture without the 
consent of the others. Held, therefore, in a suit 
which was brought for the cancellation of a mokurari 
lease, and the recovery of sir possession, on the 
ground of forfeiture for breach of covenant, that all 
the co-sharers should join as plaintiffs ; and that, 
as some of the co-sharers, who were made defend- 
ants, appeared and opposed the cancellation of the 
lease, the suit must be dismissed. Reasttt Hos- 
sein v. Chowar Sing . 1. 1*. R. 7 Calc. 470 

9 C. I,. R. 260 


CO-SHARER — contd . 
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31. Suits for rents collected 

by one co-sharer in respect of another’s 
share Intermeddler — Suit for recovery of rents — • 
Intermeddler, liability of. The lessee of two-thirds 
of a five biswas Zamindari share asserted and exer- 
cised a right of collecting rents in respect not only of 
the two- thirds, but also of the remaining one-third . 
It appeared that he made these collections not as a 
matter of contract, but as an intermeddler and in 
defiance of the wishes of the holder of the one-third 
share. Subsequently a suit was brought against him 
by a purchaser of the five biswas for recovery of 
rents so collected, the claim extending to rents which 
the defendant might have collected, but neglected to 
collect, and which were consequently lost to the 
plaintiff. Held , that the defendant, not having been 
under any obligation to collect the rents of the one- 
third share, could not be made liable for any of such 
rents which he had not actually collected, and that, 
as the collection expenses had exceeded the amount 
collected, the suit must be dismissed. Balwant 
Singh v. Gokaran Prasad . I. Is. R. 9 All. 519 

82. Damages, suit for — Non- 

joinder of lessee as plaintiff — Parties. In a suit by 
one of two lessees against the lessor for damages 
for cancelling the lease, the other lessee was made a 
defendant. Held, that the suit was not bad for 
non- joinder of the second lessee as plaintiff ; nor 
for the reason that the plaintiff could not prosecute 
the suit against him or obtain any relief against 
him ; and that he was rightly made a defendant in 
the suit. Kattusheri Pishareth Kanna Pisharody v. 
Vallotil Manakel Narayanan Somayajipad, I. L. R . 

3 Mad. 234, followed. Vithilinga Padayachi v. 
Vithilinga Mudali . I. la. R. 15 Mad. Ill 

33. — Bengal Tenancy 

Act ( Act VIII of 1865), s. 188 — Suit for recovery 
of damages by some of several joint landlords. A suit 
for recovery of damages for recovery of value of 
trees cut down by tenant is maintainable at the 
instance of one of several joint landlords. Hrisikes 
Singh a v . Sadhu Charan Lohar 

2 C. W. 3N. 80' 

(c) Ejectment. 

34. Ejectment of tenant taken 

by all the co-sharers— Stranger admitted with- 
out consent of all. When all the co-sharers have 
allowed a tenant to enter and occupy land, the 
tenant cannot be ejected without the consent of 
all. Dutchman Pershad v. Dabee Been 

8 Agra 264 

Gouree Sunkur Surmah v. Tirtho Monee 

12W.R.452- 

Hulodhur Sen v. Gooroo Boss Roy 

20 W. R. 126 
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CO-SHAKER — contd. 


GO-SHARER — -contd. 


3. SUITS BY CO-SHARERS WITH RESPECT 
TO THE JOINT PROPERTY — contd. 


3. SUITS BY CO-SHARERS WITH RESPECT 
TO THE JOINT PROPERTY — contd. 


(c) Ejectment — contd . 

Dinobundhoo Grose v. Deobg Moyee Dossia 

24 W. R. 110 


35 , Suit by some eo- sharers 

to eject tenant taken by others. One or 
more co-sharers cannot allow a stranger to occupy a 
portion of the mouzah without the consent of the 
other co-sharers, unless they are authorized to act on 
behalf of the other co-sharers, and the dissentient 
co-sharers may sue to eject him. Ltjtchmijn 
Bershad v. Dabee Been . . 3 Agra 264 

36 . — Ejectment ef person put 

in possession by all ths co- sharer s— Tres- 
passers' — Decree. Where a tenant has been put 
into possession of ijmali property with the consent 
of all the co-sharers, no one or more of the co-sharers 
can turn the tenant out without the consent of the 
others ; but no person has a right to intrude upon 
ijmali property against the will of the co-sharers or 
any of them ; if he does so, he may be ejected without 
notice either altogether if all the co-sharers join in 
the suit, or partially if only some wish to eject him. 
The legal means by which such a partial ejectment 
is effected is by giving the plaintiffs possession of 
their shares jointly with the intruder as explained in 
Hulddhur Sen v. Gooroo Doss Boy , 20 W. B. 126. 
Radha Prosad Wasti v. Esuf 

I. Ii. R. 7 Gale. 434 :9C.L, R. 76 


Ghunshyam Singh v. Runjeet Singh 

4 W. R., Act X, 39 


Contra, Muedun Singh v. Nurput Singh 

2 W. R. 290 


and Ltjchmun Sahae Chowdhry v. Seami Jha 

5 W. R., Act X, 93 

37. Partial ejectment and joint 

possession. A decree for partial ejectment and 
joint possession can be made in favour of a co-owner 
of property. Hulodhur Sen v. Gooroo Dass Boy , 
20 W. B. 126, and Radha Prosad Wasti v. Esuf, 
I. L. B. 7 Gale. 434, approved of. Kamal Kumari 
Chqwdhrani v. Kiran Chandra Roy 

2 G.W. IN. 229 


38. Ejectment, suit for, of 

trespasser— Tenant of one co-sharer. Anyone of 
several joint tenants of land may sue to eject a tres- 
passer. The consent of one joint tenant to the 
possession of a trespasser does not make him less a 
trespasser with regard to other joint tenants. 
Teeluk Rai v. Ram jus Rai . . 5 3N. W 182 

39 . Ejectment, suit for, by 

some only of tlie co-sharers. Some of the co- 
sharers are not entitled to sue for ejectment unless 
all the co-sharers join in the suit. Where, how- 
ever, the lumberdar collects as manager for the 
whole community, he can sue for and obtain eject- 
ment without joining the co-sharers as plaintiffs. 
Hidayatoolah v. Inderjeet Tewaree 

2 Agra 282 


(c) Ejectment — contd. 

40. Suit for ejectment by one 

of two eo-sharers — Sole manager of estate. 
Where a suit was brought by one of two co-sharers 
to recover land from a tenant, not only in the 
absence of, but against the express desire of, the 
other co-sharer : — Held , that the suit was not main- 
tainable, and that the plaintiff could only sue 
jointly with his co-sharer, though the plaintiff w r as 
sole manager of the joint estate. U manna v. Pursho- 
tam, S. A. No. 379 of 1813, followed. Krishnarav 
Jahagirdar v. Gobind Trim bar 12 Bom. 85 


41. Suit by one co-sharer as 

manager — Parties — Failure of tenant to pay- 
enhanced rent after notice. A co-sharer who is 
manager cannot, even with the consent of his co- 
sharers, maintain a suit by himself and in his own 
name to eject a tenant who has failed to comply 
with a notice calling on him to pay enhanced rent. 
Balkrishna Sakharam v. Moro Krishna Dab- 
holkab . . . I. Ii. R. 21 Bom. 154 


42. Suit to eject trespasser — 

Suit to restrain trespass . If raiyats are interfered 
with in the occupation of their land, they have a 
right to sue for an injunction restraining the tres- 
passer from interference ; but if they are ousted, the 
zamindar has a right to bring an action against the 
trespasser to recover possession. Where land is 
held in joint proprietorship, an action to recover it 
from a stranger in wrongful possession must be 
brought in the name of all the proprietors jointly. 
Nundijn Ball v. Lloyd . 22 W. R. 74 


43. Suit for ejectment of tenant 

of a Fishery. A suit will not lie to eject a tenant 
of a joint fishery unless all the joint proprietors are 
joined as parties. Doli Sati v. Ikram Ali 

4 G. L. R. 63 


44. Suit by one co-sharer for 

ejectment of tenant on determination of 
tenancy. The purchaser of a two -thirds share of 
a tank sued to obtain khas possession from the ten- 
ant whose sons had purchased the remaining one- 
third share. Held, that, on the tenancy being shown 
to have been determined, the plaintiff was entitled 
to a decree for khas possession. Gobi Nath Ciiat- 
terjee v. Modhu Sudun Dey . 11 G. Xl. R. 51 


45. Act XL of 

1858— -Certificated guardian , power of, to grant 
lease — Unauthorized transfer, effect of. A lease 
for a term of 12 years, but renewable at the pergun- 
nah rate and transferable in its character, granted 
by a certificated guardian, without the authority of 
the Court, is void ah initio, and will therefore not 
avail the lessee, even for the period of five years for 
which such guardian is at liberty to grant the lease.. 
Held, accordingly, that in the case of ijmali pro- 
perty, whether such a lease was executed by the. 
guardian conjointly with the co-sharers of the minor 
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■CO - SHARER — contd. 

3. SUITS BY CO-SHARERS WITH RESPECT 
TO THE JOINT PROPERTY — contd. 

( c ) Ejectment — concld. 

or separately, the minor was entitled to eject the 
lessee as a trespasser in respect of his own share 
without making his co-sharers parties to the suit. 
■Quaere : Whether such a lease granted by a certi- 
ficated guardian conjointly with the co-sharers 
of a minor, and thus creating one and the same 
tenancy, is not also void as against the co-sharers. 
Harendra Narain Singh Chowdhry v. Moran 
I. Ii. R. 15 Calc. 40 


C O- SHARER — contd. 

3. SUITS BY CO-SHARERS WITH RESPECT 
TO THE JOINT PROPERTY — contd. 


(d) Kabuliats — contd. 


50. 


It is not compe- 


46. 


( d ) Kabuliats. 

Suit to enforce joinUkabu- 


liat. Where a kabuliat creates an obligation from 
a tenant to two parties jointly, the obligation can 
only be properly enforced by a suit brought by 
those parties jointly. Gopal Chunder Gooho v. 
Juggodumba Dossee . . 10 W. R. 411 

Even where there is an allegation that the plaintiff 
has been realizing his quota of rent separately for 
years. Kalee Churn Singh v. Solano 

24 W. R. 267 


Suit by one co- sharer on 


joint kabuliat — Parties. A kabuliat was exe- 

cuted by one of the defendants to the plaintiff for 
the entire sixteen annas of an estate, of which the 
plaintiff admitted, at the time of the execution of the 
kabuliat, he was only proprietor of eight annas. 
The owner of the other eight annas share was made 
a defendant in a suit brought by the plaintiff in the 
Revenue Court to recover his share of the rent under 
the kabuliat. Held , that the plaintiff was not 
entitled to sue separately for his share of the rent, 
•even though he made his co-sharer defendant to the 
suit. Kalinath Banerjee v. Mahomed Hossein 
6 B. I «. R. 528 note : 13 W. R. 463 


Parties. Where 


a tenant had executed a kabuliat to four persons : — 
Held two of them could not sue him for arrears of 
rent in the Collector’s Court, making their other two 
co-sharers, or their representatives, defendants 
jointly with him. Ganga Gobind Sen v. Gobind 
Chandra Roy . . . 4 B. L, E. Ap. 39 


49. 


Parties. A ka- 


buliat was executed in respect of certain lands by B, 
p, and K in favour of B, by which they agreed to 
pay to B an annual rent of R9,000. B died, leaving 
two daughters. In a suit in the Revenue Court by 
of the daughters against B, P, and the repre- 
sentatives of K to recover a moiety of the rents due 
for a certain period under the kabuliat, the other 
daughter refused to join as a plaintiff, and was not 
made a defendant. Held, that the plaintiff was not 
entitled to sue alone, or without making her sister 
a party to the suit. On her sister’s refusal to join as 
have been made a defend- 


tent to landlords to whom a joint kabuliat has been 
given without any specification of shares to institute 
separate suits, and to call upon the Collector, on the 
original contract between the parties, to apportion 
to each plaintiff that share of the rents to which he 
may be entitled. Kalee Churn Singh v. Solano 

[8 W. R. 200 

51 , — Suit by one eo-sharer for 

kabuliat. A proprietor of a fractional share of an 
undivided estate may sue to obtain a kabuliat from 
the raiyat without making his co-sharers parties, 
when there is no dispute as to his share, and. when 
the tenant has paid him rent separately for his 
share. Ramnath Rakhit v. Chand Hari Bhuya 

@ B. L. R. 356 : 14 W. R. 432 

Salehoonissa Khatoon v. Mohesh Chunder, 
17 W. R. 452 

52. *— — * Proprietor of 

fractional share in estate. A proprietor of a frac- 
tional share of an undivided estate, though receiving 
a definite portion of the rent from [the raiyat, is not 
entitled to maintain against him a suit for a separate 
kabuliat in respect of such undivided share. Sarat- 
sundari Debi v. Watson . 2 R. Xi. R. A. C. 159 

s.c. Surut Soondery Dabee v. Watson 

11 W. R. 25 


53. 


Proprietor of 


fractional share. One of the shareholders of an 
undivided zamindari cannot institute a suit to obtain 
a "separate kabuliat from a raiyat for his fractional 
share thereof. Udaya Charan Dhar v. Kalitara 
Dasx . . . . 2B.L.E. Ap. 52 

s.c. Woodoy Chunder Dhur v. Kalee Tara 
Dassia 11 W. R. 393 

See also Indr a Chandra Dugar v. Bind ab an 

Bhara 8B.L.R. 252 

15 W. R. B. B. 21 


J oint slirotriyamdars- 


Madras Bent Act ( Madras Act VIII of 1865, s. 99) 
— Distinct contract by tenant in respect of a share. 
The plaintiff was one of two joint shrotriyamdars. 
In 1288 the defendant accepted a pottah from, and 
executed a muchalka.to, him in respect of the half 
share of the plaintiff. The plaintiff sued to ^enforce 
acceptance of a pottah and execution of a muehalka 
or 1290 and for arrears of rent. Held, that the suit 
lay without joinder of the other joint shrotriyamdar. 
Purushottama v . Raju . I. Xi. R. 11 Mad. 11 

Tenant taking lease from 


eo-sharer for his own separate share of 
holding. When a tenant has taken a lease from 
one of several joint landlords in respect of his 
own share of the holding, the landlord is entitled 
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I CO - SHARER — contd. 


(d) Kabuliats — concld. 

to sue for rent without joining his co-sharers. 
Behary Churn Sen v. Bhut Nath Pramanick 

3 C. W. 3N. 214 

58. Bengal Tenancy Act (VIII 

pf 1885), s. 178 — Suit by a co-sharer landlord for 
additional rent , whether maintainable if the other 
co-sharer is not made a party — Right of suit 
Where a co-sharer landlord brings a suit against 
a raiyat for arrears of rent and for additional 
rent on the basis of a kabuliyat, executed by 
the raiyat, in which the right of the plaintiff 
to certain rent was admitted, and his right to 
additional rent for lands found on measurement 
to be in excels of the area stated was also ad- 
mitted, and the right of the plaintiff and the 
liability of the defendant were distinctly set out as 
the basis of the agreement between the parties 
without any reference to the right of any other co- 
sharer landlord : Held, that such a suit is maintain- 
able, although plaintiffs’ co-sharer is not made a 
party. Held , also, that s. 188 of the Bengal Tenancy 
Act does not affect the co-sharer landlord’s right 
under the kabuliyat unless the right to make such 
an agreement is otherwise forbidden by the Bengal 
Tenancy Act, and that s. 178, which Is the only 
section which deals with the full action of landlords 
and tenants in the matter of contract, does not refer 
to such a matter. Baidya Nath De Sarkar v. Jhin, 
2 C. W. N. 44 , distinguished. Panchanan Banerjee 
v. Raj Kumar Guha,I. L. R. 19 Calc. 610 ; and 
Hurry Churn Bose v. Ranjit Singh , 1 C. W. N. 
521, referred to. Gobind Chandra Pal v. 
Hamid ulla Bhuian (1903) . 7 C.W. IN. 070 


57. Parties. One of several joint 

landlords is competent to sue for the entire rent 
due from a tenant making his co-sharers parties to 
the suit. Prem Chand Nuskur v. Mokshoda 
Debi .... I. Ii. R. 14 Cale. 201 

*58. Suit for separate share of 

rent — Parties . One of several co-sharers cannot 
sue for his separate share of the rent without making 
his co-sharers parties to the suit. Indromonee 
Burmonee v. Stjroop Chunder Paul 

12 B. Ii. R. 291 note : 15 W. R. 395 

Hurkishor Das Bhooya v. Joogul Kishoe 
Saha Roy 12 B. L. R. 293 note : 10 W. R. 281 


58. — — ~ — — — - — Joint property 

— Form of suit — Parties. If ijmali property is let to 
a tenant at an entire rent, the rent is due in its en- 
tirety to all the co-sharers, and all are bound to sue 
for it; no one co-sharer can sue to recover the 
amount of his share separately, whether the co- 


(e) Rent — contd . 

sharers are made parties or not. But if the land 
demised ceases to be ijmali and different portions of 
it become the property of different owners, any one 
of the owners may sue for so much of the rent as he 
considers himself entitled to, making the other 
owners parties to the suit. Where co-sharers of 
ijmali land let to a tenant at an entire rent brought 
a suit against their tenant to recover their propor- 
tionate shares of the rent, and made the other co- 
sharers defendants, avowedly for the purpose of 
obtaining an adjudication of their title as between 
themselves and the defendants other than the ten - 
ant : — Held , that, as the area of the property had 
not been divided, as the rent had always been paid 
in its entirety, and as the title of all the co-sharers 
remained ijmali, the suit would not lie. Annoda 
Churn Roy v. Rally Coomar Roy 

I. L. R. 4 Gale. 89 : 2 O. Xi. R. 464 

00. • Suit for arrears 

cUf rent by undivided co-sharer against co-sharer. 
An undivided co-sharer cannot maintain a suit for 
arrears of rent against an occupant of the estate 
without evidence that the rents due to such co- 
sharer have been separately collected, or that there 
was an agreement to pay them separately. Still less 
can such a suit be maintained where the defendant is 
himself a co-sharer. Dinobundhoo Chowdhry v. 
Dinonath Mookerjee . . 19 W. R. 108 

01. Extent of shares 

admitted. In a xnehal where by custom each co- 
sharer collects his proportionate share of rent 
from the common tenants: — Held , that the several 
eo-sharers can, where the extent of their shares 
is admitted by the tenants, sue to recover their 
respective shares of rent. Hidayetoollah v . 
Inderjeet Tewaree . . .2 Agra 282 

82. Ascertained shares . 

Shareholders whose shares are clearly ascertained 
may sue for their respective shares of the rent 
payable to them without waiting for the other 
parties entitled to rent joining the suit, or without 
adding them as parties. Umrit Chowdhry v. 
Hyder At.t , . W. R. 1804, Act X, 03 

Mohammed Singh v. Mughy Chowdhrain 

1 W. R, 253 

33, — - — • Separate allot- 

ment and arrangement, to pay separately. When by 
a specific arrangement the sharers in an undivided 
mehal had divided the cultivated lands, assigning 
definite portions to the shareholders severally, the 
rents of which they would be entitled to receive 
from the cultivators cultivating such plots respec- 
tively : — Held, that such sharers stand to such 
cultivators in the relation of landlord and tenant, 
and are competent alone to bring suits against their 
cultivators. Hidayetoolah v. Inderjeet Tewaree , 


(e) Rent. 


Nanoo Roy v. Jhoomuck Ball Doss 

12 B. Xi, R. 292 note ; 18 W. R. 376 


C O- SHARER — contd. 


3. SUITS BY CO-SHARERS WITH RESPECT 
TO THE JOINT PROPERTY — contd. 


3. SUITS BY CO-SHARERS WITH RESPECT 
TO THE JOINT PROPERTY — contd. 
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CO-SHARER — contd. . 

- 3i SUITS BY CO-SHARERS WITH RESPECT 
TO THE JOINT PROPERTY— contd. 

• (e) Rent — -contd, 

Agra 282, distinguished. Jankee Dass v. Ma- 
Homed . IN, W, Part 2, 16 ; Ed. 1873, 76 


Go- sharer occu- 


pying more than his own share. Where a co-sharer 
occupies a larger portion than his own share, or the 
whole estate, by renting the land he occupies from 
one or more of his co-sharers, he may be sued for 
the rent by the person or persons with whom 
he engaged. Where a co-sharer occupies more 
than his own share, or holds the whole estate by 
renting the land he occupies from one or more of his 
co- sharers, the liability of the cultivating share- 
holder to payment must, in the absence of usage, 
agreement, or evidence, be deemed single and entire. 
But if there is an agreement, express or implied, that 
the occupying shareholder shall pay separately to 
each of his co-proprietors a definite sum, such sum 
may be recovered by each co-proprietor by a sepa- 
rate rent suit. Kalee Pershad v. Lutafut 
Hossein 12 W. R. 418 


CO-SHARER- — contd. 

3. SUITS BY CO-SHARERS WITH RESPECT 
TO THE JOINT PROPERTY — contd. 

; (e) Rent — contd. 

I Sree Misser v. Crowdy . 15 W. R. 243 

Nussurut Ali v. Ardool Kareem Chowdhry 

11 W. R. 373 

Ramjoy Singh v. Nagur Gazee 

5 W. R., AetX, 68 


Specification of 


Collusion 


of 


land of which rent is sued for. One of undivided 
joint sharers of land cannot sue alone for his share 
of the rent of the land without specifying the land in 
respect of which the suit is brought. Bhyrub Mun- 
x>ul v. Gungaram Bonerjee 

12 B. Ii. R. 290 note : 17 W. R. 408 

68. Costs. Each of 

two shareholders in a talukh sued separately for his 
share of the rent due from a tenant who held under 
one kabuliat. Held, that when both the sharehold- 
ers were before the Court, though in different suits, 
the suits were maintainable, but that no more costs 
were to be awarded to the plaintiffs than if they had 
sued jointly. Pyari Mohan Sing v. Gazi 

2 B. Ii. R. A. C. 337 : 11 W. R. 270 


other sharers with tenant One of three co -sharers 
of certain property, the rent of which was paid by 
the tenant to a person acting as agent of the co- 
sharers, from whom they received it in proportion 
to their respective shares, brought a suit against 
the tenant for her share of the rent of which she 
alleged her co-sharers were colluding with the 
tenant to deprive her. To this suit she made her 
co-sharers defendants. The defendants alleged 
that she had not received, and was not entitled to 
receive, the rent from the tenant ; but the lower 
Courts found these facts in her favour, and gave 
her a decree. It was objected on special appeal 
that the suit would not lie, inasmuch as the plaintiff, 
being one of several co-sharers, was not competent 
to sue alone for her share of the rent. Held, that, 
under the circumstances, and the co-sharers having 
been made defendants, the suit was maintainable. 
Doorga Churn Surma v. Jampa Dassee 

12 B. L. R. F. B. 289 : 21 W. R. 46 

Agreement 

pay separately. A landlord, one of several co- 
sharers, cannot sue a tenant of the joint estate for 
his separate share of the rent unless the tenant has 
paid or agreed to pay him separately. Gang a 

Narayan Das v. Saroda Mohan Roy Chowdhry 
3 B. L. R. A. C. 280 : 12 W. R. 30 

Rakhal Chunder Roy Chowdhry v. Mahtae 
Khan ♦ . 25 W, R. 221 

Brijokishore Bhuttacharjee v. Ooma Soon- 
duree Debia . * ♦ 23 W. R. 37 

Bykunt Kyburto Doss v. Shushee Mohun 
Pal Chowdhry . . 22 W. R. 526 

Haradhun Gossamer v. Ram Newaz Missry 

|| |;| | : 17 W. R, 414 


Landlord and 


Tenant — Collusion of other sharers with tenant. 
Where one of a number of co-sharers of certain pro- 
perty, the rent of which was paid by the tenants to a 
person acting as agent of the co-sharers, from whom 
they received it in proportion to their respective 
shares, brought a suit against the tenants for 
arrears of rent, and it appeared that the agent had 
been dismissed by the other co-sharers without the 
consent of the plaintiff, and contrary to her wish, 
and that she had given notice to the tenants to con- 
tinue the payment of her share as before and not to 
pay any newly-appointed agent, and it also appear- 
ed that the other co-sliarers were colluding with the 
tenants and the plaintiff made them parties defend- 
ants with the tenant: — Held, that such a suit would 
not lie, and that the proper course to pursue was 
that pointed out in Tara Chunder Banerjee v. Ameer 
Mundle , 22 W. B. 394. Jadoo Shat v. ELadum- 
binee Dassee 

I. L. R. 7 Gale. 150 : 8 C. L. R. 445 
P. 


Bent 


Act (XVIII of 1873), s. 106 — Lease to mortgagors. 
B and N, the mortgagees of a mehal, granted the 
mortgagors a lease thereof, the mortgagors agreeing 
to pay ** the mortgagees 55 a certain rent half-yearly 
“ on account of the right they held in equal shares,” 
and that “ in default in payment of such rent the 
mortgagees should be entitled to sue for payment.” 
The mortgagors having made default in payment of 
the rent and N refusing to join in a suit against 
the mortgagors to enforce payment, B sued them 
alone for a moiety of the rent due. Held per 
Sbankie, J., that s. 106 of Act XVIII of 1873 did 
not apply, and B was entitled separately to sue for 
the whole of the rent. Shib Goral v. Baldeo 
Sahai . ■ . . . I. Ij, R. 2 AIL 264 
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CO - SHARER — contd. 

3. SUITS BY CO-SHARERS WITH RESPECT 
TO THE JOINT PROPERTY — contd. 

(e) Rent — contd. 

71. : — — — — — — • Joint payment 

of rent to co-sharers. Where a tenant, who held 
under co-sharers, to whom he had been accustomed 
to pay his rent jointly, was sued by one of the co- 
sharers, the others being made defendants to the 
suit, and pleaded that he had paid the rent to his co- 
defendants who admitted receipt thereof: — Held 
the suit should be dismissed ; the remedy of the co- 
sharer who has not received his share of the rent is 
against his co-sharers, not against the tenant. 
Ahamedeen v. Grish Chender Shament 

I. L. R. 4 Calc. 350 

72. Suit for rent — 

Tenant settled on the land by a trespasser, Posi- 
tion of— Joint landlords — Payment of rent by a 
tenant to some of the landlords, whether sufficient 
discharge from liability to other landlords — Ben- 
gal Tenancy Act {VIII of 1885), s$. 157 and 
188. A suit was brought by the plaintiffs against a 
tenant for the entire rent, making the co-sharer 
landlords also defendants to the suit. The defence 
of the tenant, defendant No. 1, was denial of rela- 
tionship of landlord and tenant, and payment to the 
co-sharer landlords : Held, that the payment to the 
•co-sharer landlord, defendants Nos. 2 and 3, was 
not sufficient to discharge the defendant No. 1 
from liability to the plaintiffs. Ahamudeen v. 
Grish Ghunder Shamunt, I. L. B. 4 Gale. 350, 
distinguished. Azim Sirdar v. Ramlall Shaha 

I. L R. 25 Calc. 324 

73. — Collusion of 

co-sharers with tenant — Parties. A co-sharer, on 
the allegation that a tenant, in collusion with the 
rest of the co-sharers in the estate, had withheld the 
payment of his rent (hitherto paid jointly to all the 
co-sharers), brought a suit for the recovery of his 
share of the arrears of rent, making the tenant and 
all the colluding shareholders defendants to the suit. 
Held, that such suit was maintainable. Jade Dass 
v. Sutherland 

I. L. R. 4 Calc. 550 : 3C. L. R. 223 

74. — Separate pay- 

ment of rent — Admission of claim — Suit for frac- 
tional share of rent. The plaintiff alleging himself 
to be a fourteen annas shareholder in a zamindari, 
sued a tenant for a proportionate share of the rent 
due to him as such shareholder. The other co- 
sharers were made defendants, but did not contest 
the suit. Held, that, inasmuch as it had been shown 
that the tenant- defendant had, on previous occa- 
sions, paid the plaintiff rent separately, though not 
in the proportionate share now demanded by him, 
and it being further to be presumed that the co- 
sharers admitted the plaintiff’s claim, such suit 
would lie. Gencanarain Sirkar v. Sreenath 
Banerjee . I. X». It. 5 Calc. 915 : 6C.L R. 10 

75. — — Suit for arrears 

of rent — Liability of tenant acquiescing in arrange- 
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meat for separate payment. Where on the consent 
of all the shareholders, landlords, a tenant in 
an undivided property has agreed to pay the differ- 
ent sharers the rent of the tenure in proportion to 
their respective shares, and can be and has been 
sued for the rent of a particular share, it is not 
open to such tenant to cease from paying the pro- 
portionate fraction of the rent due in accordance 
with his agreement, except on the consent of the 
owner of that particular share. Where co-sharers 
in an undivided property acquiesce in a decision 
declaring one of their number the owner of a recog- 
nized share in such property, it is not open to a 
tenant (who had previously agreed to pay Ms 
rent in accordance with the shares of the res- 
pective part-owners) to refuse payment of the 
proportionate share of the rent claimed by such 
co-sharer as the owner of the recognized share, 
simply on the ground that he had never before paid 
rent so proportioned to such co-sharer. Loot- 
EELHHCK V. GOPEE ClIENDER MOJOOMDAR 

I. X.. R. 5 Calc. 941 : 0 C. L. R. 402 

70. — — — — Arrangement for 

separate payment of rents— Evidence of arrange- 
ment — Parties — Suits for arrears of rent — Suit 
for kabuliat — Cancellation of lease. Where it 
has been arranged between the co -sharers of an 
estate and their tenant that he shall pay each co- 
sharer Ms proportionate share of the entire rent, 
each co-sharer may bring a separate suit against the 
tenant for such proportionate share. In the absence 
of such an arrangement, no such suit can be main- 
tained. Such an arrangement may be evidenced 
| either by direct proof or by usage from which its 
existence may be presumed, and is perfectly con- 
sistent with the continuance of the original lease of 
the entire tenure. But an arrangement of tMs 
nature will not enable one co-sharer to sue the ten- 
ant for a kabuliat, for a co-sharer who obtains a 
kabuliat, is bound at the request of the tenant 
to give him a pottah upon the same terms, and 
the° grant and acceptance of a binding lease of any 
separate share cannot exist contemporaneously 
with an original lease of the entire tenure. The 
cancellation and determination of the original lease 
ought not to he presumed from the mere fact of 
a separate payment of rent to one or more of 
the co-sharers. Geni Mahomed v. Moran. 

I Doorga Peeshad Mytee v. Joynarain Hazra 
X, L. R. 4 Gale. 96 : 2. C. L. R. 371 

— — Presumption 

as to separate payment of rent — Agreement for se- 
j parole payment. It has often been decided that, 
from the fact of rent having been collected for some 
| time by one of several co-sharers separately, an 
' agreement for payment of the separate rent of a 
| share could be presumed. Held (on appeal from 
I Ainslie, J.), that the facts of this case were not 
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sufficient to warrant the making of such a pre- 
sumption. ANOO MuNDUL V. KaMALOODDEEN 

1 C. Ii. R. 248 

Kamalqoddeen v. Anoo Mundul 

1 C. L. R. 564 

78. — Rent paid to 

person without title. Where a tenant, knowing 
that a co-proprietor has been in possession of a 
share for a very long time, and after distinct notice, 
paid rent which belonged to the said sharer to 
another person who had no title at all, it was held 
that a suit by that single proprietor for his share of 
the rent was maintainable. Dinobundoo Roy 
v. Coma Churn Chowdhry . . 23 W. R. 53 

79. - — — Lease — Suit by 

one of several joint lessors for balance of rent — 
Act XII of 1881 (N.-W. P. Rent Act), s . 106. 
M and S were joint lessors of certain land by a 
kabuliat which did not contain any specification of 
the shares of the lessors. M, stating that the share 
of rent due to S had already been paid, sued the 
lessee for the recovery of his own share. The 
amount claimed was all that remained due on the 
lease. Held, that the plaintiff was entitled, as one 
of the joint lessors, to sue for the balance of rent, 
and that his suit was therefore not barred by the 
terms of s. 106 of the North-Western Provinces 
Pvent Act (XII of 1881). Manohar Has v. Manzur 
AH, I. L. R. 5 All. 40, referred to. Quaere : 
Whether the kabuliat whereon the suit was based 
might not be called a “ special contract ” within 
the meaning of s. 106 of the Rent Act, so as to 
render that section inapplicable. Mublidhae v. 
Ishei Prasad . . I. L. R. 6 All. 576 

80. — — — Suit by some 

co-sharers for proportionate amount of rent making 
others defendants. Three out of five co-sharers, 
proprietors of certain mouzahs, brought a suit 
against the patnidars for the proportionate amount 
of the rent due to them, and for the determination 
of that amount, making the two remaining sharers 
defendants. Held, that the suit was properly 
framed. Sreenath Chunder Chowdhry v. 
Mohesh Chunder Bundopadhya 1 C. h. R. 453 

81. — Claim to whole 

rent or whole balance due. One of several co- 
sharers can bring a suit for rent, making his co- 
sharers parties, only when he claims in such suit the 
whole rent due to all the shareholders, or, where any 
portion of it has been paid, the whole unpaid 
balance. Dino Nath Lakhan v. Mohurum Mullick 

7C.Ii. R. 138 

82. Suit by co-sharer 

making another defendant without asking him 
to join as plaintiff. Two of four persons who 
were jointly entitled to rent of a talukh purchased 


the talukh. One of the two other co-sharers there- 
upon sued the purchasers for the balance of rent 
after deducting the amount to which the purchasers 
were entitled as zamindars, and he made the fourth 
co-sharer a defendant without having asked him to 
join as a plaintiff. The lower Appellate Court 
dismissed the suit as improperly framed. Held, 
that the plaintiff was not bound to ask the first eo- 
sharer to join as plaintiff, and that the suit was 
properly framed. Tabini Kant Lahiri v. Nund 
Kishore Patronovis . . 12 C. L. R. 588 

83. Suit by co- 

sharer making another defendant— Failure to show 
refusal to join as plaintiff. When one of several 
co-sharers brought a suit for arrears of rent due 
to all of them, and made the other co-sharers 
defendants in the suit, on the allegation that they 
were not willing to join as plaintiffs though asked 
to do so, and the co-sharers did not appear, the 
Courts below dismissed the claim for the entire rent 
on the ground that there was no evidence to show 
that the eo- sharer defendants refused to join as 
plaintiffs. Held , that there was no authority for dis- 
missing the claim on that ground. Tarini Kant 
Lahiri v. Nund Kishore Patronovis , 12 C. L. R. 
588, referred to. Bissesswar Roy Chowdhby v. 
Brojo Kant Roy Chowdhry . 1 C. W. 3Y. 221 

84. Rent, suit for — Parties — 

Right of some of several co- sharers to sue alone — 
Refual to join suit as plaintiffs. It is only when 
plaintiffs can show that those entitled as co-sharers 
to join with them have refused to join, or have 
otherwise acted prejudicially to the plaintiffs’ in- 
terest, that they are entitled to sue alone and 
make their co- sharers defendants in the suit, 
Dwarkanath Mitter v. Tara Prosunna Roy 

I. L. R. 17 Calc. 160 

Jieanti Nath Khan v. Gokool Chunder 
Chowdhry . . . I o L. R. 19 Calc. 760 

85. Right of some 

of several co-contractors to sue alone — Refusal to 
join in the suit as plaintiff , effect of. Where two 
parties contract with a third party, a suit by one 
of them making the other a co-defendant ought not 
to be dismissed merely because the plaintiff has not 
proved that the co-defendant had refused to join as 
a co-plaintiff. Pyari Mohun Bose v. Kedar 

Nath Roy . I. L. R. 26 Calc. 409 

Pyari Moiiun BcIse v . Nobin Chunder Roy 

3 C. W. H. 271 

86. — Suit for rent 

by one of several co-sharers — Rent suit — Landlord 
and tenant — Parties . A suit for arrears of rent can- 
not be brought by one of several co-sharers unless it 
is shown that the co-sharers are unwilling to join as 
plaintiffs. Shoshee Shekhareswar Roy v. 

Giris Chandra Lahiri j . 1C. W. 3ST 659 
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87. Co-sharers , suit 

by one of several, for separate share of rent , or in 
alternative for whole rent due if more than share 
claimed should he found due — Parties. The plaint- 
iffs, some of the co-sharers in certain lands, in- 
stituted a suit against a tenant and the remaining 
co-sharer P , alleging that the tenant held under a 
pottah granted by all the co-sharers; that rent was 
due from him for the period in suit ; and that they 
had ascertained from P that he alleged that he had 
received his share of the rent for that period from 
the tenant, and that he refused to join as plaintiff in 
the suit. They accordingly prayed (a) for a 
decree for the amount of their share of the rent 
against the tenant ; (6) if it should appear that any 
part of P’s share of the rent remained unpaid, the 
requisite extra Court-fee might be received and a 
decree made for whole of the arrears in favour of 
themselves and P, and that the latter might, if 
he consented, be made a co-plaintiff ; (c) that if it 
appeared that P had realized more than his share 
of the rent, a decree might be made against him 
for the excess and against the tenant for the bal- 
ance. The plaint also asked for costs and further 
relief. The tenant contested the suit and submit- 
ted that it was in effect a suit for plaintiff’s 
share of the rent only, and could not therefore 
be maintained. He further pleaded that the 
plaintiffs and P were members of a joint Hindu 
family, of which P was the manager, and that, 
under arrangement with the latter, he had 
applied the rent due under the pottah towards 
the liquidation of debts due under bonds in 
P’s name, but for which the joint family were 
liable. The first Court dismissed the suit on the 
preliminary issue that it was in substance a suit for 
a specific share of the rent by some only of the co- 
sharers, and that, there being no agreement by the 
tenant to pay the co -sharers their respective shares 
of the rent separately, such a suit would not lie. 
Held (upholding the order of the lower Appellate 
Court), that the order of the first Court was wrong. 
The suit, as framed, was necessarily a suit in the 
alternative ; and as the plaintiffs were necessarily 
not aware whether any portion of P’s share of the 
rent was due or not, but believing that none was 
■due, they could only claim their share, asking to 
have the plaint amended so as to include the whole 
rent due if it should appear that anything was due 
to P, and thus bring the suit within the rule that, 
in the absence of special agreement between a 
tenant and co-sharers to pay their rateable propor- 
tion of the rent, a suit by one of the co-sharers 
must be for the entire rent due, making his co- 
sharers defendants if they refuse to join as plaint- 
iffs. The prayer of the plaint fully provided for 
this, and the - suit should have been tried on its 
merits and the plaint amended if the facts proved 
.showed that any rent remained unpaid and due 
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to P as asked for by the plaintiffs. Pergash 
Lal v . Akhowei Balgobind Sahoy 

1. 1*. R. 19 Calc. 735 

88, Parties — Plaintiffs — Suit for 

adjustment of proportionate share of rent by one 
co-sharer — Lease , construction of. A lease of 
certain, land of which the plaintiff was a frac- 
tional co-sharer provided as follows : — “After 
the land in question is fully brought under cultiva- 
tion, you shall pay rent without default, according 
to kists year after year, as per measurement and 
jummabandi at the said rate of Company’s 10 annas 
10 gundahs for the quantity of land that will be 
left after deducting beds of khals, pasture lands, 
lands unfit for cultivation, places of worship, 
hajats, pujai basha hr is, and your remuneration for, 
reclamation, upon measurement of all the lands 
by the standard rod used in the abads of the said 
talukh. On no account shall any larger amount 
be demanded.” In a suit instituted when the land 
had been fully brought under cultivation, and after 
measurement, the plaintiff claimed only her own 
share of the rent and her co-sharers did not join her 
as co-plaintiffs, nor were they made defendants. 
Held , that the suit was not maintainable. What 
the lease contemplated under the circumstances 
which had arisen was a final adjustment of the 
rent, and such an adjustment could be obtained 
only by a suit brought by all the co-sharers or by 
some of them if the others refused to join, but in 
that case the suit must be for the adjustment of 
the entire rent, and all the necessary parties must 
be properly before the Court. Bindu Bashini 
Dasi v . Peari Mohun Bose 

I. Xi. R. 20 Calc. 107 

89. Suit by a joint 

proprietor for arrears of rent — Kabuliat executed 
prior to Bengal Tenancy Act — Covenant for a 
higher rate— Enhancement of rent. In a kabuliat 
executed in 1881, it was stipulated that, upon the ex- 
piry of the term of seven years fixed therein, a fresh 
lease should be executed that, should the defendant 
cultivate the lands without executing a fresh kabul- 
iat, he would pay rent at the rate of R4 a bigha 
(a rate much higher than that fixed for the term). 
No fresh kabuliat was executed on expiry of the 
term, and the plaintiff, a part proprietor collecting 
rent separately, brought this suit for arrears of rent 
at the new rate of R4. The defendant objected, 
inter alia , that the plaintiff, being a part proprietor 
was not entitled to sue for enhanced rent. The first 
Court gave a decree at an enhanced rate. On appeal, 
the Subordinate Judge dismissed the whole suit on 
the ground that, the suit being one for enhanced rent 
and the plaintiff a part proprietor, the suit did 
not lie. Held , that, the kabuliat having been exe- 
cuted before the Bengal Tenancy Act was passed, 
the present case did not come within the operation 
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of that Act, and the plaintiff, although a part pro- 
prietor, could bring this suit. Ram Chunder GJiacic- 
rdbutty v. Giridhur Dutt , I. L. R. 19 Calc. 755 
followed. Tejendro Narain Singh v. Bakai 
Singh . . . I. L, R. 22 Gale. 658 

90. — — ~ Suit for rent 

under contract— Right of suit by one of several 
co-sharers for rent making the rest parties. Plaint- 
iff, the co-plaintiff, defendant No. 1 and other per- 
sons who also were defendants, held a tenure 
under which defendant No. 1 held an under- 
tenure. Plaintiff brought this suit for the whole of 
the rent, claiming only his own share of it, making 
those co-sharers defendants who did not join as 
plaintiffs. The terms of the defendant’s pottah 
were that the whole of the lands being brought under 
cultivation, the landlords would be at liberty to 
measure the lands of the ganti , and if the land 
be found greater in quantity than 150 bighas, 
the tenant would pay rent at the rate of 10 annas 
per bigha. The lands being found greater than the 
said quantity, the plaintiff prayed for a decree for 
rent at that rate for the whole area. The defendant 
pleaded, inter alia , that the plaintiff, as a fractional 
sharer in the landlord’s interest, could not sue him 
alone. Held , that, the plaintiff having sued for the 
whole rent and made all the non-joining co-sharers 
parties defendants, there was no defect in the suit. 
Hindu Bashini Dasi v. Peari Mohun Bose , I. L. R. 
20 Calc. 107, Tejendra Narain Singh v. Bakai Singh, 
I. L. R. 22 Calc. 658, referred to. Dintarini Dasi 
v. Broughton . . . 3 C.¥, NT. 225 

(/) Enhancement of Rent. 

See Bengal Tenancy Act. s. 188. 

91. — Suit for enhanced rent on 

agreement of one of several co-shares. The 
rent of a joint undivided tenure cannot be enhanced 
on the strength of an ikrar executed by one of 
the co-parceners. Hemayetollah Chowdhry v . 
Nil Kant Mullick . . .17 W. R. 139 

92 — Suit to enhance share of 

rent — Enhancement of rent, suit for, by one co- 
sharer. Where rent, whether payable in money or 
in kind, to one person or several, is rendered under 
an entire contract or obligation, it is not competent 
for one of several co- sharers to bring a suit to en- 
hance his portion of such rent. The fact of the 
claimant making the other co-sharers parties defend- 
ants in the suit cannot alter his rights, and there 
being a common interest in all the co-sharers, one 
of the number cannot proceed as if his rights were 
separate and distinct. Mahomed Said-ood-deen 
v. Mahomed Hossein . . . 2 W. 438 

- . , — — — ■ — : Enhancement, 

suit for , by one co-sharer. One co-sharer cannot 


(/) Enhancement of Rent— contd. 

enhance the rent of his share, such an enhancement 
being inconsistent with the continuance of the lease 
of the entire tenure. Guni Mahomed v. Moran. 
Doorga Proshad Mytee v. Joynarain Hazra 

I. L. R. 4 Calc. 96 : 2 C. L. R. 371 

overruling on this point Doorga Proshad Mytee 
v. Joynarain Hazra .\| I. Ii. R. 2 Gale. 474 

and Troylockotaran Chowdhry v. Mathoora 
Mohun Dey . . W. R. 1864, Act X, 41 

94. — A suit will not 

! lie by one co-sharer for enhancement of the rent of a 
I fractional part of the joint property. Quaere : Is 
the ow'ner of a fractional share of a superior tenure 
! competent to maintain a suit for enhancement of 
rent of a fractional share of an under-tenure subordi- 
nate to the former ? Raj Chunder Mojoomdar 
v. Raj aram Gope ... 22 W. R. 385 

# 95. — Holder of spe- 

cific share. The holder of a specific share in an 
estate not regularly partitioned may sue for 
enhancement of his share of the rent. Ram Lochun 
Dutt v. Petumber Paul 

W. R. 1864, Act X, 111 

96. — — — A sharer in a 

joint estate not partitioned, although he may collect 
separately his share of rent, cannot enhance the rent 
without the concurrence of his co-parceners. Sujun 
Koer Heitoo . 135T.W. 165 : Ed. 1873, 244 

97. Right of sharer to en- 

hance relit — Admission of claim. Where there 
is no joint lease, and the plaintiff’s share is not 
disputed, a suit for a kabuliat at an enhanced rent 
will lie. In such a case the suit must he for the 
enhancement of the rent of the whole of defendant’s 
tenure, to enable the Courts to decide as to the 
proportion payable to plaintiff. Dookee Ram 
Sircar v. Gowhur Mundijl . 10 W. R. 307 

98. — Joint notice of 

enhancement — Separate suit for rent. Although an 
estate is joint and the notice of enhancement pre- 
scribed by s. 13, Act X of 1859, was jointly issued 
by both the proprietors, yet where they collected 
their quota of rent from each of the common tenants, 
separately according to their respective shares, it 
was competent to one of them to claim alone for his 
share of the rent enhanced by the notice. Isree 
Pershad Rae v. Toolsee Ram . 3 Agra 352 

99. Enhancement of 

rent of a jote — Suit by one co-sharer for sepa- 
rate payment of rent. A suit by the owner of 
an undivided share to enhance the rent of a jote, the 
tenant of which has been in the habit of paying his 
rent to each sharer separately, will not lie, even 
though plaintiff’s co-sharers be made defendants to 
the suit. Rajendro Narain Biswas v. Mohendro 

! LallMitter . . .. . 3 C. Xi. R. 24 
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100. * — Suit by one of 

two joint khois for enhanced rent— Notice. One of 
several tenants in common, joint tenants or co- 
parceners (unless he is acting by consent of the 
others as manager of an estate) is not at liberty 
to enhance rent or eject tenants at his pleasure. 
Doorga JProsad Mytee v. Joynarain Hazra, I. L. B. 
2 Calc. 474 , distinguished. Balaji Baikaji Pinge 
v . Gopal bin Raghtj Ktjli . I. Xi. R. 3 Bom. 23 

Krishnarav v. Govind 

I. L. R. 3 Bom. 25 note 

Hidayetoollah v. Indebjeet Tewaeee 

2 Agra. 282 

101. Evidence of 

previous enhancement in a suit by another co - 
zamindar. More than twenty years before the insti- 
tution of a suit for the enhancement of the rent of a 
share in a dependent talukh, the zamindari under 
which the talukh was held was partitioned under 
a batwara among three zamindars. A ten-anna 
share was allotted to one (the present plaintiff), a 
four-anna share to another, and a two-anna share 
a third. The talukhdars continued to hold the 
entire property, and paid the rent apportioned by 
law severally to each of the parties entitled. In 
1861 the owner of the two-anna share obtained a 
decree against the talukhdars for enhancement of 
the rent of his share. In the present suit against 
the same talukhdars, the defendants contended 
that the rent of their talukh had not been changed 
for a period of more than twenty years before suit. 
Held , that the decree in the suit of 1861 had the 
effect of enhancing the rent payable for the whole 
talukh, that the plaintiff could avail herself of that 
decree, although she was not a party to it. Sarat 
Soondary Dabea v. Anand Mohttn Surma 
Ghuttak I. Xi. R. 5 Gale. 273 : 4 C. L. R. 448 
See Hem Chandra Chowdhry v. Kali Peas anna 
Bhaduri . . . I. Ii. R. 26 Gale. 832 

102. Arrangement 

for separate payment of rent — Suit for arrears of 
rent at enhanced rates — Beng. Act VIII of 1869, 
s. 29. One co-sharer cannot (even if he make his co - 
sharers parties to his suit) sue for the enhancement 
of his share of the rent, such an enhancement being 
inconsistent with the continuance of the lease of the 
entire tenure. Bhaeetjt Chtjnder Roy v. Rally 
Das Dey. I. X*. R. 5 Gale. 574 : 5 C. X,. R. 545 

103. — • Parties — Enhancement of rent 

— Separation of shares — Act XI of 1859, s. 10. 
Two co-sharers, joint owners of a zamindari, 
caused their shares to he separately registered in 
the Collector’s office under s. 10, Act XI of 1859. 
Subsequently one of the co-sharers sued certain 
persons (who held raiyati tenures in the co- 
sharers’ zamindari) for enhancement of rent with- 
out making the other co-sharer a party. Held, 
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that no such suit would lie. Guni Mahomed v. 
Moran , I. L. B. 4 Calc. 96 followed. Jogendro 
Chundeb Ghose v . Nobin Chunder Chotto- 
padhya . . . I. Ii. R. 8 Calc, 353 

104. — 7 — — Suit by one 

co-sharer — Parties. Even if a single shareholder can 
raise the rent of a joint tenant without the consent 
of his co- parcener, he can only do so in a suit to 
which all the sixteen annas proprietors must he 
made parties. Gopal v. MacNaghten 

I. Ii. R. 7 Calc. 751 

p* BHEEKOO V. OOMAR KHAN t ' 

1 H. W, Ed. 1873, 238 

105. Hotiee of enhancement — 

Held, in a suit for enhancement by one co-sharer, 
to which the other co-sharer was made a party, 
that one co-sharer is not competent to issue a 
proper notice of enhancement without the consent 
of the other co-sharers previously obtained, though 
the rent has been paid to each co-sharer separately. 
Under the ruling of the Full Bench, in the case of 
Guni Mahomed v. Moran , I. L. B. 4 Calc. 96, he 
must first establish his right to a separate contract 
to recover his rent separately on his individual 
share. Kasheeeishore Roy Chowdhry v. Alip 
Mundttl . I. Xa. R. 6 Calc. 149 : 7 C. X,. R. 107 

But see Chuni Singh v. Hera Mahto 

I. L. R. 7 Calc. 633 : 9 C. L. R. 37 

and Abdool Hossein v. Lall Chand Mohtan 

I. Ii. R. 10 Gale. 36 ; 13 C. Xi. R. 323 

106. Notice of en- 

hancement — Parties. A and B were talukhdars of a 
certain village, each having an eight-anna share. 
A certain raiyat held a jote within the village, in 
respect of which he paid his rent separately— 
eight annas to A and eight annas to B. A served a 
notice of enhancement on the raiyat, but the 
notice was signed by A only and it did not 
appear that the consent of B had been previously 
obtained. A afterwards instituted a suit for 
arrears of rent at the enhanced rate, making B 
a defendant to the suit. Held, that the notice of 
enhancement was sufficient to maintain a suit so 
framed. Bidhu Bhushun Bash v. Komaraddi 
Mundul . , . X. Xj. R. 9 Calc. 864 

107. ~ Suit for en.» : 

hancement of a proportionate share of the rent by 
one co-sharer — Collection of rent separately » A, 
an eight-anna sharer in an undivided estate, who col* 
lected his portion of the rent separately, brought a 
suit upon notice issued by himself against a tenant 
in which he made the other co-sharers parties 
defendants to recover arrears of rent at an enhanced 
rate in proportion to his share. Held, that such a 
suit was not maintainable unless it could he shown 
that the co-sharers had refused to join as plaintiffs, 
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CO-SHARER— concld. 

3. SUITS BY CO-SHABERS WITH RESPECT 
TO THE JOINT PROPERTY — concld. 

(/) Enhancement op Rent — concld. 

Bidhu Bhushun Basu v. Komaraddi Mundul, I. L. 
B. 9 Calc. 864, distinguished. Kali Chandra 
Singh v. Rajkishore Bhuddro 

1. 1*. B. 11 Gale. 615 

108. Enhancement 

by one out of a number of co-sharers when possible 
— Ijmali medial — Practice of separate leases by 
several co-sharers . The mere fact of their being 
other co-sharers in an undivided mehal is not suffi- 
cient to put the plaintiff out of Court in a suit for 
enhancement in respect of a particular plot of land , 
and the proper issue in such a case is, whether the 
defendant tenant has been holding under the 
plaintiff separately or under a joint lease from the 
plaintiff and his co-sharers in the mehal. ' Quni 
Mahomed v. Moran , 1. L. R. 4 Calc. 96, Jogendro 
Chunder Ghose v. Nobin Clmnder Chattopadhya, 

I. L. B. 8 Calc. 353, distinguished. Rashbehari 
Mukherji v. Sakhi Sundari Dasi 

1. 1*. B. 11 Gale. 644 

CO-SHARER BANDEOB3X 

See Bengal Tenancy Act, s. 188. 

10 C. W, 1ST. 787 

See Bengal Tenancy Act, Sch. Ill, Art. 

2(6) ... 11 C. W. N. 1026 

See Co-owner. 

See Cp- parceners. 

See Co- sharer. 

See Landlord and Tenant. 

13 0. W. H. 746 

— decree against recorded tenant. 

See Landlord and Tenant. 

10 C. w. 1ST. 1 

See Rent . . 10 C. W. H. 108 

? — suit for rent by— 

See Landlord and Tenant 

13 C. W. 1ST. 685 

!• — — — Co-sharer landlord 

— Decree for rent against registered tenant — Private 
sale of tenant's interest prior to suit — Sale in execu- 
tion of decree if affects the purchaser's rights. When 
certain co-sharer landlords instituted a suit for the 
rent of a jote, making all persons interested in the 
jote parties defendants, and obtained a decree, a sale 
in execution of the decree passed the entire jote to 
the purchaser. But a sale in execution of a decree 
for rent obtained by the same landlords in a suit 
subsequently instituted against the purchaser, but 
after the latter had parted with his interest in the 
jote to a third party, did not affect the rights ac- 
quired by such third party by his purchase. The 
fact that such third party had not got his name 
registered in the zamindar’s sherista, in place of the 


CO-SHABEB LANDLORD— concld. 

first purchaser was immaterial as at the second 
auction-sale only the right, title and interest of the 
judgment-debtor was sold. Umesh Chandra Roy 
v. Gour Lall Chaudhury (1906) 

10 C. W. 1042 

2. — Bent , suit for — Co- 

sharer landlords — Separate collection , effect of — Bight 
to sue jointly for whole rent— Implied contract. From 
the mere fact that co-sharer landlords have for a 
long period collected their shares of the jama 
separately, it cannot be inferred that the parties 
contracted that separate collection should go on 
for ever. There is nothing, therefore, to prevent 
the co-sharer landlords from joining to sue for 
the whole rent. Quni Mohamed v. Moran, I. L. 
B. 4 Calc. 96; Gopal Chunder Das v. Umesh 
Narain Chowdhury , I.L.R. 17 Calc. 695 ; Pramada 
Nath Boy v. Romani Kant Roy, 9 C. W. N. 
34; Shyama Char an Bhattacharya v. Alchoy Kumar 
Mitter, 10 C. W. N. 787 ; Girish Chandra 
Mulchopadhya v. Chhatradhar Ghosh, 3 O. L. J. 
379, referred to. Akshoy Kumar Mitra v. 
Gopal Kamini Deri (1906) 

I. 3j. R. 33 Gale. 1011 

s.e. 10 C. W. H. 953 

3. — Separate collection 

of rent — Suit for entire rent by transferee of whole in- 
terest of one co-sharer making other co-sharers defend- 
ants — Maintainability — Bengal Tenancy Act (VIII 
of 1885), Sch. Ill, Art. 2 — Limitation Act (XV of 
1887), Sch. II. Art. 110. Where a tenant is jointly 
and severally liable for rent to the several co-sharer 
landlords, a suit for rent by the transferee of the 
whole interest of one of the co-sharers, making the 
other co-sharers parties defendants is maintainable 
and a decree for the entire rent is valid ; Pramada 
Nath Boy v. Ramani Kanta Boy, I. L. B. 35 Calc . 
331, L R. 351 A. 73, followed. Held , also, that 
such a suit is governed by the Bengal Tenancy Act 
(VIII of 1885), Sch. Ill, Art. 2. Mohendra Nath 
Kalamooree v. Koilash Chandra Dogra , 4 C. W. 
N. 605, distinguished. Sashi Kumar Mirbahar 
v. Seeta Nath Banerjee (1908) 

. I. Xj. R. 35 Calc. 744 


COSTS. . 

Col. 

. 1. Special Cases — 
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Account, suit for . 

. 2645. 

Admiralty or Vice- Admiralty 

. 2615. 

Appeal 

, 2645. 

Attorney and Client . 

. 2647. 

Award 

. 2651. 

Bombay Minors’ Act, XX of 1864 

. 2651. 


Certificate under Act XL of 1858 . 2651. 
Collector ..... 2652. 
Companies Act (VI of 1882) . . 2662. 

Co-Sharers . . . . 2652. 
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•COSTS — contd. 


Special Cases— contd. 
Defendants . 


Col. 

. 2653. 

Delay . ... 

. • 

. 2656. 

Divorce 

. 

. 2656. 

Error of Mistake . 

: . 

. 2656. 

Fraud . 

• . 

. 2657. 

Fresh Suit wrongly brought. 

. 2657. 

Government . 


. 2658. 

Grounds of Appeal 


. 2659. 

Guardian 


. 2659. 

Indemnity 


. 2660. 

Interpleader Suit 


. 2660. 

Jurisdiction . 


. 2661. 

Landlord and Tenant 


. 2661. 

Letters of Administration . 

. 2662. 

Litigation, unnecessary 

. 2662. 

Misjoinder . 


. 2662. 

Mortgage 


. 2662. 

Official Assignee . 


. 2661. 

Parties 


. 2664. 

Partition 


. 2666. 

Partnership . 


. 2668. 


Payment into, and Payment 


of Court . 


2668. 

Plaintiffs 


2670. 

Pleas taken out of time 


2670. 

Preliminary Issue 


2670. 

Printing and Translations 


2671. 

Probate ... 


2671. 

Reference to High Court 


2672. 

Remand 


2673. 

Respondent . 


2673. 

Service of Summons by Mistake 

2674. 

Small Cause Court Suits 

. 

2675. 

Special Appeal 

. 

2677. 

Stay of Execution 

. 

2677. 

Suit or Appeal only 

partly 


decreed 

. 

2677. 


Suit for Injunction or Damages. 2680. 
Summary Suit for Possession. . 2680. 
Tender . . . . . 2681. 

Third Persons, Payment by . . 2681. 
Transfer of Case on Board . . 2683. 

Transfer of Case from Chambers 
into Court . . . 2683. 

Trustees . . 2684. 

Valuation of Suit . . . 2681. 


COSTS — contd. 


Col. 


1. 

Special Cases — concld. 



Vendor and Purchaser . 

. 2684. 


Vexatious Litigation 

. 2684. 


Will .... 

. 2685. 


Withdrawal of Suit 

. 2685. 


Witness . . . 

. 2685. 

2. 

Costs out of Estate 

. 2686. 

3. 

Interest on Costs . 

. 2689. 

4. 

Costs in the Cause 

. 2690. 

5. 

Order as to Costs . 

. 2690. 

6. 

Scale of Costs 

. 2690. 

7. 

Taxation of Costs 

. 2690. 


See Appeal — Costs. 

See Attorney and Client. 

3 B. L. R. O. C. 00 
10 B. Ii. 3R. 444 
I. L. R. 3 Calc. 473 
15 B. L. R. Ap. 15 
I. B. R. 6 Calc. 1 
S Bom. O. C. 183 
I. Ii. R. 29 Gale. 83 
See Attorney’s Costs. 

I. L. R. 33 Bom. 687 
See Calcutta Municipal Act (Bengal 
Act III of 1899), ss. 449, 623, 629. 

9 C. W. 3ST. 18 

See Civil Procedure Code, 1882. 

I. Ii. R. 27 Mad. 341 
I. L. R. 31 Calc. 905 
See Civil Procedure Code, 1882, s. 54. 

9 6. W. 1ST. 844 

See Company — Winding up — Costs and 
Claims on Assets . 3B. L. R. Ap. 11 

See Criminal Procedure Code, s. 146. 

9 C. W. 3ST. 887 

See Damages — Measure and x4ssessment 
of Damages — Breach of Contract. 

I. L. R. 26 Bom. 235 

See Decree — Construction of Decree — 
Costs. 

See Decree — Form of Decree — Costs. 
See Divorce Act (IV of 1869), ss. 35 
AND 37. 

See Divorce Act (IV of 1869). 

I. L. R. 30 Calc. 831 

See Divorce Act (IV of 1869) — 

s. 35 I. Xi. R. 28 Calc. 221 
s. 36 . 8 0. W. 414 

See Execution of Decree — Mode of 
Execution — Costs. 

I. Ii. R. 17 Bom. 514 

See High Court Rules. 

I, JLa, R. 32 Bom. 262 
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COSTS— contd. 

See Interest — Miscellaneous Cases — 
Costs. 

See Interpleader Suit. 

I. L. R. 18 Bom. 231 
■■ I. Ii. R. 32 Calc. 484 

See Insolvency . . 9 C. W. BT. 952 

See Jurisdiction I, L. B. 32 Gale. 002 

See Jurisdiction — Causes of Jurisdic- 
tion — Cause of Action — Costs. ^ 

See Land Registration Act (Ben. Act 
YII of 1876), s. 82 .7 C. W. 3ST. 568 

See Land Acquisition Act, 1870, s. 35. 

13 B. Jj. B. 189 

See Land Acquisition Act, 1870, s. 39. 

8 Mad. 192 

See Limitation Act (XV of 1877), Sch. 
II, Art. 178 . I. L. B. 32 Bom. 1 

See Minor — Representation of Minor 
in Suit . . .21 W. B. 312 

11 C. Xj. B. 15 
I. L. B. 7 Calc. 140 
I. L. B. 11 Calc. 213 
I. L. B. 17 Mad. 257 

See Mortgage . I. Ii. B. 35 Calc. 431 
12 C. W. N. 345 
See Pleader — Remuneration. 

See Possession — Order of Criminal 
Court as to — Costs. 

See Practice — Civil Cases — 

Appeal ; I. Ii. B. 25 Mad, 420 

See Practice — Civil Cases — Costs. 

I. L. B. 18 Calc. 189 
I. Ii. B. 33 Bom. 250, 475 

See Pre-emption. 

See Privy Council, practice of— Costs. 
See Receiver . I. h. B. 34 Calc. 330 

See Right of Suit — Costs. 

See Security for Costs. 

5 C. W. 3ST. 119 

See Set-off . 11 C. W. 35T. 215 

See Small Cause Court, Mofussil — Ju- 
risdiction-Costs . 0 Mad, 192 

See Small Cause Court, Presidency 
Towns — Practice and Procedure — 
General Cases I. L. B. 0 Calc. 418 

See Solicitor’s Costs. 

I. L. B. 31 Bom. 430 

See Special Appeal — Other Errors of 
Law or Procedure— Costs, 

See Stay of Proceedings. 

I. B. R, 30 Calc. 027 


COSTS — contd.' 

See Will — Construction. 

I, I«. R. 19 Bom. 221, 770 
13 C. W.3ST.557 

— — appeal against order for — 

See Court-fees Act (VII of 1870). 

1. 1«. B. 28 Calc. 507 

award of— 

See Jurisdiction . I. X,. B. 30 Mad. 41 

See Jurisdiction of Civil Courts. 

— in Criminal Court, 

See Appeal in Criminal Cases — Cri- 
minal Procedure Code. 

I. L. B. 20 Calc. 687 

— of inquiry before granting pro. 

bate or letters of administration— 

See Court-fees Act (VII of 1870), 
s. 19H . 6 C. W. 1ST. 898 

of respondent — 

See Privy Council Appeal 

I L. B. 36 Calc. 053 
recovery of, when taxed. 

See Rules of High Court, Bombay — 
Rule No. 183 . I. L. B. 16 Bom. 162 
— taxation of — 

See Commission — Civil Cases. 

12 B. L. B. Ap. 4 

See Limitation Act, 1877, Art. 84. 

I. Ii. B. 22 Calc. 943, 952 not©' 
of wife — 

See Divorce Act (IV of 1869), s. 7. 

I. L. B. 29 Calc. 010 

1. SPECIAL CASES. 

1 , — — Abated suit — Death of plaint » 

iff — Cost of interlocutory order in abated suit — 
Civil Procedure Code , 1859 , ss. 210, 296. Under 
ss. 210 and 296 of Act VIII of 1859, the representa- 
tive of the deceased plaintiff in an abated suit is 
liable for costs of interlocutory orders in the suit. 
Mahttddee Allee Khan v. Roheemoodeen 

Bourke O. C. 154 

2. Abated appeal — Death of ap- 

pellant — No application for 1 substitution- — Civil 
Procedure Code (Act X of 1877), ss. 582, 368 , 365 
and 366 : Per Mitter, J. (Garth, C. J., dubitante). 
—-Notwithstanding that s. 582 of the Code of Civil 
Procedure does not expressly direct that the word 
“ plaintiff ” occurring in s. 366 shall be held to 
include an “ appellant,” yet the power conferred by 
s. 366 on the Court of original jurisdiction to award’ 
costs against the estate of a deceased plaintiff may t 
by analogy, be taken to be conferred on the Appel- 
late Court. Lahshmihai v. Balhrishna, I. L. 11. A 
Bom. 654 , followed. Rajmonee Dabee v. 
Chunder Kant SaNdel . I. L. B. 8 Gale. 440 

10 C. L. R. 437 
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COSTS — contd. 


1. SPECIAL CASES— contd. 


I. SPECIAL CASES ’-contd. 


3. — - Account, suit for— Suit for 

account by 'principal against agent Where in a suit 
for an account by a principal against his agent, the 
defendant falsely denied his fiduciary position, he 
was ordered to pay the whole costs of the suit up to 
and including the costs of an appeal to the Privy 
Council without regard to the result of the ac- 
count. Hurrinath Rai v . Krishna Kumar 
Bakshi . . . I. L. B. 14 Calc. 147 

L. B. 13 I. A. 123 

4. -*• Admiralty or Vice- Admi- 

ralty — Practice — Appeal from original side in 
exercise of Admiralty or Vice-Admiralty jurisdic- 
tion — Increased costs caused by excessive bail in 
salvage case. In an action of salvage in which a 
ship was arrested and the bail asked for was found 
to be excessive, the Court held that the promovents 
must pay to the impugnants the costs required by 
the bail being excessive. The George Gordon , L. E. 
6 P. D . 46, followed. Where an appeal was held to 
lie under the High Court Charter and the Letters 
Patent from the original side in the exercise of Ad- 
miralty or Vice-Admiralty jurisdiction, and the 
procedure was mainly governed by the Civil Proce- 
dure Code, the usual practice as to costs on appeal 
was followed. In the matter of the Ship ” Cham- 
pion ” . I. *Ii. B. 17 Calc. 84 


5. 


Consolidation of 


two separate salvage claims — Separate Costs. When 
two separate salvage actions are consolidated at 
the instance of the common impugnant, and no 
order is made giving the conduct of both to one 
plaintiff, the promovents are entitled to separate 
costs. Practice of the Court followed, and costs 
given on the ordinary scale provided for in the rules 
under the Civil Procedure Code, and not under the 
schedule relating to Vice-Admiralty actions. In 
the matter of the Steamship “ Drachenfels.” 
The “ Retriever ” v. The “ Drachenfels .’ 5 
The cc Hughli 55 v. The “ Drachenfels.” 

I. Is. B. 27 Calc. 880 


a 


Appeal— Appeal irregularly 


brought after time has been granted to apply to 
original Court. Certain objections were taken in an 
execution proceeding, and the Judge before whom 
the objections were heard passed an order disposing 
of the objections save as to two, which he decided 
he had no jurisdiction to entertain. The objector 
then made a special application to the Judge to 
obtain time to make an application with reference to 
these objections to the Court from which the decree 
had been transferred, and accordingly time was 
granted him to do so ; but, instead of applying, the 
objector preferred an appeal to the High Court 
against the order of the Judge disposing of the ob- 
jections. The High Court, on hearing the appeal, 
made the appellant pay the costs of the appeal, dis- 
approving strongly of the course taken by the ob- 
jector. Jassoda Koer v. Land Mortgage Bank of 
India . . . . X. L. B. 8 Calc, 818 

11 C. Ii. B. 348 


Laches in bring- 
ing appeal—Application to High Court's superin- 
tendence when appeal lay. A suit was appealed to 
the Judge, who remanded it to the lower Court for 
re-trial ; the lower Court dismissed the suit. The 
plaintiff then presented a petition to the High Court, 
praying that the order of the Judge remanding the 
suit might be set aside under the provisions of s. 35, 
Act XXIII of 1861, on the ground that, as the value 
of the property in suit was admittedly more than 
R5,000, the Judge had exceeded his powers in 
hearing the appeal. The High Court held that it 
had no power under s. 35 of Act XXIII of 1861 to 
entertain the application, as it was open to the 
petitioner to present an appeal against the order 
of the Judge remanding the suit, and that he 
must proceed by way of appeal. The plaintiff 
having appealed, the order of the Judge was set 
aside ; but it was held that by reason of his laches 
the plaintiff was disentitled to his costs. Tukee 
Ali v. Saadut Ali . . . 5 3ST. W. 137 


Costs of successful 


Appellant refused — Failure to prove exclusive title 
when set up. The costs of the appeal, though 
successful, were refused, because the defendant 
appellant had set up as his defence an exclusive 
title, which he had failed to prove. Lachmeswar 
Singh v. Manowar Hossein 

I. L. B. 19 Gale. 253 
I*. B. 19 X. A. 48 

9. 


Dismissal of Ap- 
peal — Time occupied in hearing of preliminary 
objection to appeal. An appeal was dismissed with 
costs notwithstanding that almost the whole time 
occupied in the hearing of the ease on appeal was 
taken up by the argument on a preliminary objec- 
tion that no appeal lay which was taken by the 
respondents and was unsuccessful. Tolsee Money 
Dassee v. Sudevi Dassee X. L. B„ 20 Gale. 381 

3 C. W. XsT. 347 

10. Second appeal — i 

Discretion of Court to give costs — Principle. A 
second appeal lies, as to costs, against an appellate 
decree. Daulat Ram v. Durga Prosad , 2. L. E. 
15 All. 333, relied upon. A Court has full dis- 
cretion as to costs ; but that discretion must be 
exercised on general principles, and not arbi- 
trarily. Case where it was held that the order 
of the first Court, ordering that plaintiff, who was 
the unsuccessful party, was not to pay any costs 
to defendant, was bad. Bhugobati Pal v . 
Mahomed Ali (1903) . . 7 C. W. XST. 647 

11. Appeal to Privy 

Council — Appeal dismissed for want of prosecution — • 
Order made by the High Court that the appellan t 
should pay the respondent' s costs of application for 
leave to appeal. Where an appeal to the Privy 
Council was dismissed for want of prosecution, the 
High Court ordered the appellant to pay the res- 
pondent’s costs of the application for leave to 
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•appeal. Milson v. Carter, [1893] A. C. 638, fol- 
lowed. Secretary of State for India v. 
Janardan Ganpatrao (1902) 

I. L. B. 27 Bom, 124 


12 . 


Transfer of Pro- 


perty Act (IF of 1882), ss. 58, 67, 99 — Security for 
costs of respondents, in appeal before Privy Council — 
Recovery of costs awarded—- Separate suit necessary 
*— Interest on costs. Held, on the construction of 
a bond executed by an appellant before the Privy 
Council as security for the costs of the respondents, 
that it was a mortgage within s. 58 of the Transfer 
of Property Act. Costs awarded to the respond- 
ents by order of the Privy Council could not there- 
fore be recovered by a sale of the properties com- 
prised in the security otherwise than by institut- 
ing a suit under s. 67 of the Transfer of Property 
Act. No interest on the costs could be claimed when 
such interest was not allowed by the order of the 
Privy Council. Tokhan Singh v. Girwar Singh 
(1905) . . . . 9 C.W.1. 372 


13 . 


Appeal to Privy 


Council — Costs — Execution of decree — Application 
for execution of order as to costs— Jurisdiction — In- 
herent power of Court — Civil Procedure Code ( Act 
XIV of 1882), s. 583. The High Court made an 
order dismissing an application for leave to appeal 
to His Majesty in Council, with costs. Held, that 
although there is no section in the Code of Civil 
Procedure directly applicable to the case yet, by 
analogy to s. 583 of the Code, the proper Court to 
execute the order as to costs is the lower Court. 
The Code of Civil Procedure is not exhaustive, 
and when a Court has made an order which it 
has jurisdiction to make, there is inherent power 
in the Court to have that order carried into effect. 
dOGENDRA CHANDRA SEN V. WaZIDUNNISSA 

Khatun (1907) . . I. li. R. 34 Calc. 860 

14 , Attorney and Client— Mor- 


ay’s lien for costs — Compromise of suit by parties 
— Collusion. Where the parties to a suit came to a 
compromise between themselves without the know- 
ledge of the plaintiff ’ s attorney, when the suit was at 
such a stage that it did not appear that the plaintiff 
was entitled to recover anything, and there was no 
proof that he was to receive anything from the de- 
fendant on the compromise, or that the compro- 
mise was not a bond fide one : — Held, the plaintiff’s 
attorney was not entitled to have the compromise 
set aside, on the ground that he might thereby be 
deprived of his costs. A clear case of fraud and 
collusion must be made out to entitle the attorney 
to the interference of the Court. Ramanath Dutt 
v. Matunginee Dossee . . 12 B. L. R. 110 

,15i — — - — - — - Compromise of 


suit by parties out of Court without knowledge of 
attorneys— Taxation and payment of costs. After 
the filing of the plaint a suit was compromised out 
of Court by the parties without the intervention or 
knowledge of the attorneys. The plaintiff’s attor- 
.ney applied to his client for payment of costs, and 


COSTS — contd. 

1. SPECIAL CASES — contd. 

on his refusal to pay, he applied to the Court that 
his bill should be taxed, and that his client should 
thereupon pay it, and the Court granted the appli- 
cation. Iswar Chandra Butt v. Iswar Chandra 
Ghose . . . , 9 B.L. R. Ap. 19 

10, Order directing 

client to pay costs. It is not the practice to make 
an order directing a client to pay his attorney the 
costs of suit when taxed. Such an order can only 
be made in a regular suit by the attorney against his 
client. Domun v. Emaxtm Ally 

I. Ii. R. 7 Cale. 401 


17. 


Suit for Damages 


— Successful plaintiff's costs allowed between attorney 
and client. In a case against a railway companv 
for damages, where damages were given, costs were 
given between attorney and client so as not to 
exhaust the damages or the greater portion thereof. 
East Indian Railway Co. v. Rally Dass Mooker- 
JEe . . . .1. Xi, B. 20 Calc. 465 


18. 


Mortgagor and 


Mortgagee. Where in a mortgage deed the mort- 
gagee covenanted to re-convey on being paid prin- 
cipal and interest, and “ all costs and charges, as 
between attorney and client,” and the mortgagee, in 
default of repayment of the mortgage money, ob- 
tained an ex parte decree for sale, the Court should 
award him costs as between attorney and client. 
Chunder Coomar Ciiatterjee v. Essen Chunder 
Chatterjee . . 1 Ind. Jur. 1ST. S. 222 


19 . 


Redemption, suit 


for — Costs between party and party — Practice . 
In a suit upon a mortgage of certain property, A, 
who had purchased the property in question subject 
to the mortgage sued upon, in execution of a decree 
upon another mortgage, paid off the amount due 
to the plaintiff for principal and interest, and applied 
to the Court that he might be made a party, and 
that, upon his paying the plaintiff the costs of the 
suit to be taxed as between party and party, the 
plaintiff should be directed to re-convey the pro- 
perty to him free from all encumbrances. Held, 
that the practice was to make the costs in such cir- 
cumstances payable as between attorney and client, 
and not as between party and party. Obhoy 
Churn Sen v. Dabendeo Nath Mullick 

8. C. Xi. R. 437 


20 . 


Change of Attor» 


neys during a pending suit— Costs of both attor- 
neys realized by the second attorney — Attorney's 
lien for costs. Case in which, upon a change of 
attorneys during the pendency of a suit, there 
being no express agreement as to the first attorney’s 
costs, it was held that the second attorney, on reco- 
vering the costs of both attorneys from the client 
after notice that the costs of the first attorney 
were unpaid, did so on behalf of the first 
attorney to the extent of his share of the costs. 
Orr v. Norendra Nath Sen 

I. Xi. R. 19 Calc. 308 
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2X. — Agreement as to 

costs between attorney and client— Change of attor- 
ney— Right of attorney to his taxed costs. Where 
F, an attorney, agreed to conduct a suit for his client 
and to accept R150 for his personal services, and 
not in respect of out-of-pocket costs and counsel’ s 
fees, -and in the event of his client being suc- 
cessful to recover his full costs from the opposite 
party and to refund the R 150 : Held , upon the 
client desiring to change to another attorney, 
that he could do so upon payment to F of his 
taxed costs. Ghassee Jemadar v. Nassiruddin 
Mistry . . . X. Xi. R. 26 Calc. 769 

See Basayta Kumar Mitter v. Kussum Kumar 
Hitter . . . 4 C. W. 1ST. 767 

22. Lien of Attorney 

for Costs — Application for costs to be paid out of 
money in hands of receiver in the suit — Practice. 
The attorneys for the plaintiff claimed a lien on the 
amount in the hands of the receiver of the Court 
to the credit of the plaintiff in a partition suit, for 
the costs of the suit which had been secured by 
deposit with the attorneys of the title deeds of the 
plaintiff’s family dwelling-house which formed a 
portion of the property sold by the receiver under 
the decree in the suit. Held, on an application by 
the attorneys for payment to them of such costs, 
that the lien could not be given effect to in summary 
proceedings of this nature, but should form the 
subject of a regular suit. Except in such a suit, it is 
not the practice of the Court to make any order 
for payment of costs between an attorney and his 
client. Domun v. Emaum Ally, I. L. R. 7 Calc. 
401 , followed. Mahommed Zohuruddeen v. 
Mahommed Noorooddeen . X. Xj. It. 21 Calc. 85 

23. — ■ Attorney- s lien 

for costs— General jurisdiction of High Court over 
all suitors— Compromise by parties without know- 
ledge of attorney— Lien, notice of. The decree ob- 
tained by the plaintiff in this suit was satisfied by 
defendant behind the back of the plaintiff’ s attor- 
ney, although he had notice of the lien for costs of 
the plaintiff’s attorney. The plaintiff’s attorney 
thereupon applied for an order upon the plaintiff and 
the defendant, or either of them, to pay his costs. 
Held, that the High Court has general jurisdiction 
over its suitors ; that although a defendant has the 
right to compromise with a plaintiff without the 
knowledge of the plaintiff’s attorney, such compro- 
mise must be made with the honest intention of 
ending the litigation, and not with any design to 
deprive the attorney of his costs, and he cannot 
make a payment to the plaintiff under that com- 
promise, if he has notice of the lien for the costs 
of the plaintiff’s attorney. Khetter Kristo 
Hitter v. Kally Prosunno Ghose 

I. 3j. R. 25 Calc. 887 
2 C. W. N. 508 

24. — — — — - — — Attorney’ s costs 

— Summary jurisdiction— Collusive and fraudulent 
compromise to deprive attorney of his costs — Com- 
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promising suit without knowledge of attorney. An- 
attorney applied for an order that the plaintiff and 
the defendant, or either of them, should pay to him 
his taxed costs on the ground that they had fraudu- 
lently and collusively compromised the suit withi 
the object of depriving him of his costs. Held, that 
in cases of this kind where charges of fraud and 
collusion are made, it is inconvenient for the Court 
to dispose of the issues on affidavits alone. Held , 
also, that it is not the practice of the Court to inter- 
fere summarily between attorneys and their clients 
as regards claims for costs. Khetter Kristo Mitter v .. 
Kally Prosonno Ghose , I. L. R. 25 Calc. 887 , 
dissented from. Ramdoyal Serowgie v. Ramdeo 
X. Xj. R. 27 Calc. 269 
4 C. W. IS*. 208 

25. — — — Practice — Attorney,. 

change of — Employment of attorney by testator 
continued by executor — Executor , change of attorney 
by — Costs incurred by testator , liability of executor 
to pay. An executor desiring to change an attorney 
who had been employed by the testator and conti- 
nued in such employment by him, must pay not 
only the costs incurred since such employment by 
him but the past costs incurred in the lieftime of 
the testator. Shamrav Pandurang v. Trustees of 
Bhagvandas (1886), 5 Rom. H. C. 163, distin- 
guished. Girindra Coomar Dutt v. Amulya 
Char an - Ghose (1902) * 6 C. ¥. K 306 

26. Solicitor’s lien 

for costs— Summary jurisdiction of Court over 
suitors — Compromise by parties without knowledge 
of solicitor — Solicitor’s right to oppose motion — 
Negotiable security — Transfer of negotiable .security 
by debtor to his creditor — Effect. By a private 
compromise between Cullianji the plaintiff in the 
first suit, and Lakshmibai, the 6th defendant, 
who was also the plaintiff in the second suit, it 
•was agreed that the plaintiff should give to Laksh- 
mibai certain immoveable property and R15,853 
in full settlement of her claim and a further 
sum of R500 for her solicitor’s costs. On the 
21st February 1904, possession of the immo- 
veable property was given and a sum of R500 
paid to Lakshmibai. Cullianji also gave to her 8 
hundis for R5,000, R5,000 and R5,853 respec- 
tively, but the hundis were dishonoured on their due 
dates. In March and April 1904, the plaintiff paid 
two sums of R5,000 to Lakshmibai by cheque, in 
lieu of the two hundis for R5,000. On the 4th June 
1904, Lakshmibai’s solicitor gave notice to the 
plaintiff, that he had a lien for costs on the sum of 
R15,853 agreed to be paid by the plaintiff to his 
client. On the 22nd of June 1904, the plaintiff 
paid the sum of R5,853 to Lakshmibai, in cash, 
in respect of the hundi for R5,853, which was 
dishonoured. The plaintiff thereupon moved for 
an order, authorizing the delivery to him of 
certain property, alleging that he had settled and 
satisfied the claims of Lakshmibai. Lakshmibai’s 
solicitor opposed the motion on the ground that; 
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the settlement and satisfaction were collusive 
transactions intended to cheat him out of his 
costs and asked the Court to order the plaintiff to 
deposit the sum of R9,000 as security for the 
same. Held, that in the absence of fraud or collu- 
sion between the parties, the solicitor was entitled 
to be paid, his taxed costs, by the plaintiff, up to 
iR5, 853, being the amount paid by the plaintiff 
after notice of the lien. The High Court of Bom- 
bay has a summary jurisdiction over its suitors for 
the purpose of enforcing a solicitor’s lien for costs : 
and in enforcing it the Court must be guided bv the 
principles of English law. Whether the solicitor 
moves the Court by an application of his own or 
appears to oppose a motion of the party against 
whom the lien for costs is alleged to arise, in either 
ease he calls in aid the equitable interference of the 
Court under its summary jurisdiction. DevJcabai v. 
Jefferson, Bhaishankar and Dinsha , I. L. R. 10 
Bom. 248, and Kketter Kristo Mitter v. Rally 
Brosunno Ghose , I. L. R. 25 Calc. 887, followed. 
Ramdoyal Serowgee v. Ramdeo, I. L. R. 27 Calc. 
269, dissented from. Held , also, that the givino- of a 
negotiable security by the plaintiff to Lakshmibai 
operated as a conditional payment only and not as 
a satisfaction of the debt. In re Romer and Haslam 
L. R. 2 Q. B. 286, 296 , followed. Cttllianji v 
Raghowji (1904) . I. L. R. 30 Bom 27 

27. — - — - — — Award — Application to Me 

an award Act VIII of 1859, s. 827. Where an 
application under s. 327, Act VIII 0 f 1859, was 
considered as a regular suit, the Judge was right in 
decreeing costs as in a regular suit. Roy Priya 
NATH Chowdhry v. Prasana Chandra Roy 
Chowdhry . . . 2 B. L. R. A. 0. 249 

s. c. Preonath Chowdhry v. Ramdhun 

11 W. R. 104 

28. — — Bombay Minor’s Act (XX 

Of 1864 )— Suit to recover costs of proceedings 
under. An action brought to recover costs of pro- 
ceedings held under Act XX of 1864 is not main- 
tainable when the Court, before which such proceed- 
ings were taken, has made no order as to the pay- 
ment of such costs. Kabir valad Ramjan v. 
Mahadu valad Shiwaji . I. L. R. 2 Bom 360 
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SO. Collector — Costs 


Upon the application of the Collector, who was a 
party toa suit, an enquiry was held by the Subor- 
dinate Judge into the conduct of a Civil Court 

sSt Gn ThA ° had made a ] ° Cal inves % ati on in the 
suit. I he ameen was acquitted, and the Collector 

^is Costs * deluding vakil’s fees. 
Held, that, as in the case of miscellaneous proceed- 
ings, the Civil Court was competent to award such 
costs against the Collector. In the matter of 
Collector of Tirhoot . . 14 W. R. 390 


~ Certificate under Act XL 

Of 185o Costs of opposing grant of certificate. 
Where the widow of a deceased proprietor, as the 
guardian of his minor son, put in a petition for a 
certificate under Act XL of 1858, in which she re- 
presented that she was in possession of the whole 
of the deceased’s property, specifying a particular 
pergunnah and its appurtenances . Held , that, 
though she did not expressly ask for a certificate to 
manage the particular pergunnah named, as her 
petition was so worded as to obtain, and had the 

effect of obtaining, a certificate of that tenor, she 

must be held liable for the costs of a party entitled 
to object to the grant of such a certificate, and 
■appealing with a view to its amendment. Eeda 
.Hossein v. Khajooroonissa * 9 W. R. 459 


188s . s 1fl9 _ Companies Act (VI of 
~ -Extraordinary power of the Court 
1 Companies Act-Examination of witness 

; hosts. Certain persons connected with a com- 
| P any of liquidation, who were also 

I ? of tbe defendants in a pending suit brought 
by the company (and revived subsequent to the 
order for winding up by the official liquidator) for 
an account and for the recovery of certain, sums 
alleged to have been paid to the promoters of the 
company, having been examined under an order 
obtained under s. 162 of the Companies Act, 1882, 
applied through their counsel for costs incurred on 
such examination. Held, that no order as to such 
costs could be made. In the matter of the 
Indian Companies Act, 1882, and in the matter of 
T. E. Brown & Co. . I. L. R. 14 Calc. 219 

32. - — Co- sharers — Separate suits for 

share of rent. Each of two shareholders in a talukh 
sued separately for his share of the rent due from a 
tenant who held under one kabuliat. Held, that no 
more costs were to be awarded to the plaintiffs than 
it they had sued jointly. Pyari Mohan Singh v. 
Gazi . 2 B. L. R. A. C. 337 : 11 W. R. 270 

33. — 


, , - „ ” Pro form/i de- 

fendants Suit for contribution against co-sharers . 
When co-sharers who have paid their share of reve- 
nue assessments are made defendants in a suit for 
contribution, together with other co-sharers, whose 
proportion was paid by the plaintiff, the defendants 
who have paid are entitled to their costs of appear- 
ing etc., notwithstanding that the plaintiff may have 
made no claim against them, but has joined them 
merely for the sake of conformity. Golam Ahmed 
Shah v. Behary Lall Marsh. 239 : 1 Hay 500 

34. — Pro forma de- 

fendants— Suit for partition. Where co-sharers 
were made consenting defendants only in order to 
plaintiff s obtaining a complete decree for partition, 
it was held that plaintiff ought to pay the co-sharers, 
costs, which, however, should be a small sum, 
sufficient to cover the costs of their appearing. 
Ramputty Koer v. Kalee Churn Singh 

14 W. R. 94 

~ for Gontri- 

oution against co-sharers, some of whom only were 
defaulters m payment of revenue. Where the plaint- 
iff, one of several co-sharers, paid the shares of 
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revenue due by other co-sharers to save the estate 
from sale, and then brought a suit for the balance of 
the revenue, after deducting his own share, against 
all the co-sharers, the lower Court made the plaintiff 
pay the costs of the defendant, who had not 
made default in payment of revenue. Held, that, 
since the payment by the plaintiff of the full amount 
of revenue was an act whereby all the shareholders 
benefited, inasmuch as the mere payment of their 
respective shares by the shareholders who did not 
default would never have protected the estate, the 
plaintiff was entitled to get the costs of his suit 
against all the shareholders, to be levied from them 
in the proportion of their respective shares in the 
estate. Radha Jibon Mustofee v. Eorlong 

2 Hay 122 
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. ^Defendants — Conduct render - 


ing them liable to costs— Costs given to plaintiff 
though suit be dismissed. A defendant who, al- 
though he has a good defence, has by his 
conduct induced the plaintiff to sue him, may be 
made liable for the plaintiff’s costs, though the 
suit be dismissed. Lallah Bhugwan Doss v. 
am..* . . . 1 Xnd. jur. W. S. 390 


37. 


Gonduct render - 


— — — Defendant col* 

luding with plaintiff. A defendant who colludes 
with the plaintiff and induces him to bring a suit for 
his benefit may be ordered to pay the costs of ms 
co-defendants in the Court below. It seems that he 
mav also be ordered to pay the costs of an appeal by 
the" plaintiff. Bhyroo Raoot v. Anqoroodeb Deo 
Narain Singh . . • Marsh. 808 

„ - Separate Appear - 

ance 0 f — Common Defence. Where the defence is 
common and not separate, one set of costs should be 
awarded to all the defendants, even though they 
appear by separate vakils. De Asms v. JDe Attgos 

17 w . R. loo 


42.' 


- Separate Appear* 


ing them liable for costs— Defendant refused costs, 
though claim against him dismissed. Where a 
party’s admissions and conduct induced the supposi- 
tion of his liability for a claim, the Court refused 
him his costs, although the suit against him 
founded on such claim was dismissed. 

Roy v. Golpck Chttnder Sen . 15 w . It. o 

gg ___________ — Unnecessary and 

unsuccessful defence in mortgage suit. In a suit on 
a mortgage against A, the executrix under the will 
of the mortgagor and entitled to a life estate m the 
property, B, C, and D, the reversioners under the 
will, were also joined as defendants. They pleaded 
that they were not necessary parties, but joined A m 
disputing the claim in suit. The Court below 
decreed the claim in full with costs against A, but 
dismissed the suit with costs as against B, > G, and. If. 
Held that, if the reversioners had confined their 
defence to merely pleading that they were unneces- 
sary parties, the decree cf the lower Court could not 
be questioned ; but they having disputed the plaint- 
iff s claim in common with A, and having been un- 
successful therein, the proper order for costs would 
be to award them pleader’s fees, not upon the tull 
amount of the claim, but upon one-half ol that 
amount. Tara Prostjnno Mukherjee v. ^atisr 
Chandra Singh . . • 4 0.W.N.90 

g 0 - - Unscrupulous 

conduct of defendant. Where the plaintiff brought 
a series of charges and claims, the bulk of which he 
abandoned at the hearing and was defeated on 
others, costs were, on account of the defendant s 
unscrupulous conduct, given to the plaintiff, though 
he only recovered judgment to a trifling amount. 
Ramgopael Chatterjee v. Bhobxjnmohun Ban- 
'“' or< A 


ance * of-— Common Defence. Several defendants 
were sued in respect of the same matter and their 
defences were identical, but they appeared separate- 
ly Hdd, that, in dismissing the suit, the Judge 
properly allowed the defendants the costs of a 
joint defence. Jovkishen Mookemie v. Htobt- 
bungso Buekal . . Marsh. 95 : 1 Hay 162 

Kassee Nauth Roy Chowdhry v. Hullophur 
Roy . . . • * 2 w. R. m 

43 _ - — ■— Separate Defence 

where defences are identical. Where the obligees 
of a bond brought a suit against their joint obligors, 
the heirs of their surety, a purchaser from those heirs 
of the property mortgaged in the money-bond, and 
one D, in which suit they claimed to recover the 
money due on the bond by the sale of the property 
mortgaged therein, a 6 J biswas share in certain 
property, and also by the sale of the property mo rt- 
craved in the security bond :—H eld, ^ that one 

set of costs was enough for the heirs of S and the 
purchaser from them of the property mortgaged m 
the security bond, as their defences were identical, i 

and that D’s costs should be calculated on the 
value of the 6 J biswas, the decree of the Court ot 
the first instance being modified to this extent. 
Bhot Singh v. Zain -ot. Abdin ^ ^ Q m 20 5 

— Separate appear - 


ance 'of— Separate defences. Under the Code of 
Civil Procedure, it is the duty of the first Court to 
ascertain the costs of suit, i.e., the costs of aU the 
parties to the suit ; but when the first Court does not 
consider that the defendants have properly severed 
in their defence and properly employed different 
vakeels, the Court ought not to allow more than one 
set of costs to the defendants, and should only 
specify in its decree the costs so allowed. Ram 
Chtjnder Ben v. Doorga Nath Rcyr^ ^ R 

- Separate appear - 


ance 'of In a suit against several defendants to 
recover possession of land, one of them stated in 
defence that he had nothing to do with it, and made 
good his defence. The other defendants claimed to 
be entitled to the land and proved their title. Ihe 
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disclaiming defendant appeared by a separate 
pleader, and incurred a separate set of costs. Held , 
that the Sudder Ameen rightly awarded a separate 
set of costs to him, and the Judge had not exercised 
a sound discretion in modifying the Sudder Ameen’ s 
decree, by awarding one set of costs only to all the 
defendants. Ramchandra Goswami v. Mat tt, a t, 
Bagohi . . . 2B.L.E.A, C. 109 

s,c. Ram Chunder Gossain v. Mutty Lall 
Bagchee 11 W. B. 19 

40. — — — — Separate ■ ap- 

pearance of — Suit to recover endowed property , 
Certain landed property, alleged to have been sold 
to an idol, and registered in the name of the ven- 
dee’s infant son as shebait, had, after the death of 
that son, been mortgaged, twice by the vendee, who 
succeeded to the office of shebait, and was mort- 
gaged subsequently, on the death of the vendor, by 
his widow, to pay off the charge created by her 
husband. The last mortgage was foreclosed, and 
the mortgagee obtained a decree for possession. 

In a suit for the recovery of the property by a 
descendant of the vendee claiming as shebait of the 
idol, it was held that the zamindar and the patnidar, 
who were both compelled to appear for the pro- 
tection of their interests, and whose defences were 
not necessarily identical, were entitled to separate 
costs. Gobind Nath Roy v. Ltjchmee Koomaree 

11 ¥. B. 30 

47. r— — — — - — Separate costs 
allowed to separate defendants— Receipt for costs. 
Where two separate sets of defendants were 
allowed separate costs : — Held , it was not necessary 
to keep the whole amount in Court after levying it 
from the plaintiffs, until a joint receipt coukT be 
given by the whole of the defendants : the proper 
course was to give notice to the second set of defend- 
ants to come in and show what portion of the costs 
they were entitled to. Nufeer Chunder Paul v. 
Nuduroonissa Beebee . . 9 W. B. 887 

4S. — — Costs of defend- 

ant with separate interests consenting to decree. 
The rules relating to pleaders’ fees by the Court 
on 13th June 1866 do not provide for the case of 
defendants who have separate interests, and who 
consent to a decree, the amount of costs to be 
allowed in such a case being in the discretion of 
the Court. Ramputty Koer v. Kalee Churn 
Singh 14 W. B. 94 

49. — — Costs of ijmali - 

holders as defendants . Ijmali-holders, defendants, 
should be represented ijmali by one pleader and one 
set of pleadings, and are not entitled to separate 
costs. Brindabun Chunder Chowdhry v. Ram \ 
Coomar Chowdhry . . 1 W . B. 189 1 

50, ~ Separate defence 

on charge of misappropriation— Joint charge. 
Under a charge against several defendants for having i 
jointly misappropriated property, one defendant is 
not bound to entrust his defence to the counsel for 
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’ the others, but each has a right to defend himself, 

, and is entitled to separate costs, if successful. 
.nilkanth Stoma v. Soosela Debia 0 W. E. 324 

i ' Cl 

i t, *, 7 T ■— Imputation of 

. ^ r ® u d> when unsustained. The appellant defend- 

i a ? t .» t0 im P ute fl ’aud to the respondent 

plaintiff, which he could not sustain, was deprived of 
his costs in appeal. Lewin v. Morrison 

2 Agra Pt. II, 151 

Eft 

n . 7 : — Mahomedan Law 

—Gift— Transfer of possession. It was within the 
discretion of the lower Court to allow separate 
costs to the first defendant and her minor children. 
But only one set of costs was allowed in the appeal. 
Khabib Sultan v. Rukhia Sultan (1905) 

I. L. E. 29 Bom. 894 

c;5$ 

w "iSt 

he unnecessary Where in a suit for rent the 
defendant pleads that he has deposited it in Court 
having & bona fide doubt as to who was entitled to it,, 
ana the defendant is found to be not to blame for the 
litigation, he is entitled to his costs. Stalkartt v. 
Guru Das ICundu Chowdhry 

I. X*. B. 21 Calc. 680 

54. — — Belay — Civil Procedure 

Code, s. 315 Limitation — Sale in execution set 
aside— Application by purchaser for refund of 
purchase money— Accrual of right to apply. A suit 
by a judgment-debtor whose sir land had been sold 
m execution of a decree, to have the sale declared 
void and illegal on the ground that the sir was in- 
capable of sale, was decreed on appeal by the Hmh 
^ rton tile s!3th June 1884. On the 11th June 
1887, the purchaser at the sale applied, under s. 
315 of the Civil Procedure Code, for a refund of 
the purchase money. Held , that the right to 
apply accrued on the passing of the High Court’s 
decree, and the application was therefore not 
barred by limitation ; but that, looking to the 
great delay there had been on the part of the 
applicant, he should not be allowed any costs. 
Girdhari V . Sital Prasad , I. Is . B. 11 All. 872 

55 - ; Bivoree — Suit for dissolution of 

marriage Costs between party and party— Gosts be- 
tween attorney and client— Liability of co-respondent 
—Damages—. Divorce Act (IV of 1869), s . 45— Civil 
Procedure Code ( Act XIV of 1882), s. 220— Prac- 
tice. Where a husband obtained an order for 
dissolution of marriage and costs, but no damages 
were asked for by the petitioner against the co- 
respondent, it was ordered that the costs granted 
should include costs as between attorney and client. 
OUTHWAITE V. OUTHWAITE AND DlAZ (1900) 

I. L. B. 28 Calc. 84 

80. — — — _ Error or mistake— Proceed- 
mgs initiated through error of Courts. On the 14th 
February 1884, the High Court dismissed an applica- 
tion of the 22nd March 1883 by a purda-nashin lady 
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for leave to appeal in formd pauperis from a decree, 
dated the 16th September 1882, the application, 
after giving credit for 86 days spent in obtaining the 
necessary papers, being ont of time by 73 days. 
On the 16th August 1884, an order was passed 
allowing an application which had been made for 
review of the previous order to stand over, pending 
the decision of a connected case. On the 24th April 
1885, the connected case having then been decided, 
the application for review was heard and dismissed. 
Nothing more was done by the appellant until the 
18th June 1885, when, on her application, an order 
was passed by a single Judge allowing her, under 
g. 5 of the Limitation Act (XV of 1877), to file an 
appeal on full stamp paper, and she thereupon 
having borrowed money on onerous conditions to 
defray the necessary institution-fees, presented her 
appeal, which was admitted provisionally by a single 
Judge. Held , by Mahmood, J., that the ex parte 
order of the ISth June 1885 was one which the 
Civil Procedure Code nowhere allowed and was ultra 
vires, and that the bench before which the appeal 
came for hearing was competent to determine whe- 
ther the order admitting the appeal should stand or 
be set aside. Dubey Sahai v. Ganeshi Lai, I. L . R. 1 
All 34, referred to. Held, further, by Mahmood, 
J,, that although, but for the erroneous order of 
the 18th June 1885, the appellant would neither 
have borrowed the money required to defray the 
institution-fees nor preferred the appeal, and this 
was a circumstance to be considered in the exercise 
of the discretionary power conferred by s. 220 of the 
Code, it could not be said that the error of a Court of 
justice which leads a party to initiate proceedings 
against another is sufficient to exonerate the losing 
party from paying the costs incurred by the opposite 
party, and that the appeal should therfore be dis- 
missed with costs. Htjsaini Begam v. Collector 
of Mhzaffarnagar . L R- 0 All. 11 

The Judges having differed on the question as to 
whether sufficient cause had or had not been shown 
for the admission of the appeal after time, Tyrrell 
J., holding that there was sufficient cause, and 
Mahmood, J. that there was not, an appeal was 
heard under the Letters Patent and the decision of 
Mahmood, J. on that point was affirmed, and the 
appeal was eventually dismissed with costs. Hu- 
sain Begam v. Collector of Mtjzaffarnagar 

I. L. R. 9 All. 655 

57 . Fraud— Putting forward fab- 

ricated documents . Where an ikrarnamah relied on 
by the respondents and on which the case depended 
was found to be fabricated, and the appellant was 
successful, no order was made as to costs, fabricated 
documents having also been put forward on behalf 
of the appellant. Coomari Rodeshwar v. 
Manroop Koer . . . Ii. R. 13 I. A. 20 

58. Fresh suit wrongly brought 

—Bringing fresh suit where appeal is the proper 
course . Where the Court refused to execute a 
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decree given on terms of a petition embodying a 
compromise, and the applicant, instead of appeafing* 
which was his proper course, brought a suit on the 
decree, the Court refused to give him his costs, but 
gave all costs in favour of the defendant. Rtjt- 
nessur Chatterjee v . Gooroo Churn Chatter- 
jee ..... 9 W. R. 296 

59. Government — Suit for Com- 

pensation for lands taken for railway. The plaint- 
iff, as ijaradar, claimed a sum of money as compen- 
sation for land taken compulsorily for the purpose of 
a railway, and which had been awarded and was 
lying in deposit. A farmer of the lands under him 
claimed a portion of the same sum as compensation 
for the residue of his lease. Held, that the farmer 
was entited to such compensation, and that, in 
apportioning the costs of a suit brought to try the 
question, in which the ijaradar was plaintiff and the 
Government and the farmer defendants, the farmer 
was entitled to receive from the ijaradar the costs of 
his demand to the extent to which it was established, 
and the plaintiff to receive from the former costs 
applicable to an excess in the demand of the farmer 
beyond that which he succeeded in establishing ; 
and that Government was entitled to receive the 
costs which it had incurred from both parties, in the 
proportion in which each had failed in establishing 
his claim. Ndseeroodeen Ahmed v. Railway 
Commissioners . . Marsh. 91 : 1 Hay 157 

00. — — — r — - — - Survey proceed- 
ings Allegation of misconduct and collusion of 

survey officers. The act of the survey authorities in . 
demarcating lands is a necessary and legal act, and 
Government cannot be saddled with costs unless it 
can be proved that its officers are wilful wrong-doers. 

A mere allegation of the plaintiff, to the effect that 
the defendant had colluded with the survey officers, 
is no reason for saddling the Government with 
costs. Collector of Moorshedabad v. Ram- 

MOHINEE DOSSEE . • J 520 

0| # — Application to 

sue in formd pauperis — Omission to make inquiry 
into pauperism — Civil Procedure Code, ss . 409, 
412. A applied for leave to file a suit in formd 
pauperis against B. B resisted the application on 
the ground that A was a minor. The Government 
pleader also resisted on the ground that A was not a 
pauper. The Court, w ithout inquiring into A 9 s pau- 
perism, rejected the application solely on the ground 
that A was a minor, and that he was not properly 
represented by a next friend or guardian. . The 
Court ordered all costs to he paid out of the minor’s 
estate. The minor died soon afterwards. The 
Collector then applied to the Court to attach certain 
property in B’s hands which was alleged to form a 
part of the minor’s estate. B objected, but the 
attachment was allowed. Held, -on an application 
for revision of the order on which the order for costs 
against the minor’s estate was held to be illegal and 
ultra vires, that no inquiry having been made into 
A’s pauperism and no order passed such as is con- 
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templated in s. 409 or 412 of the Code, the Collector 
was not entitled to costs. Amichand Talakchand 
v. Collector of Sholapur 

I. L. R. 13 Bom, 234 

62, Grounds of Appeal— Practice. 

If grounds of appeal which are absolutely unten- 
able are joined with grounds which are tenable, in 
order to bring a case within the rule as to the value 
authorizing an appeal as of right, this matter may be 
considered in regard to the question of costs. 
Hurrq Durga Chowdhrani v . Sarttt Send art 
Debi . . . . I. D. R. 8 Calc. 332 

83. Guardian — Guardian ad litem 

— Misconduct. Where a guardian ad litem of an 
infant had been guilty of gross misconduct in putting 
executors to proof of a will which he wished to upset 
for his own private purposes, and which the evidence 
showed was to his knowledge duly executed by the 
testatrix in a sound state of mind : — Held, that he 
was liable for the costs of the suit. Goolam 
Hossein Noor Mahomed v. Fatmabai 

I. Xi, R. 8 Bom. 391 

84. Guardian ad 

litem — Decree for costs against — Civil Procedure 
Code, 1877, s. 458. The Civil Procedure Code does 
not authorize a Court to decree costs against the 
guardian of a defendant except in the case referred 
to in s. 458. Narasimha Ratt v. Lakshmipati Rati 

X. L. R. 3 Mad. 263 

65. - — Civil Procedure 

Code, 1882, s. 220— -Practice — ■ Costs of guardian 
ad litem — Advance by plaintiff for costs of minor 
defendants — Contract Act (IX of 1872), ss. 68, 70 
— Eight to recover amount advanced. Plaintiff 
having, in a prior suit, sued the defendants, who 
were minors, and their father, for specific perform- 
ance, was ordered by the Court to advance money 
to the guardian ad litem of the minors (who was ap- 
pointed by the Court), to enable him to conduct 
their defence. Plaintiff succeeded, but the Court 
refused to provide in its decree for the repayment to 
plaintiff of the amount so advanced. On the plaint- 
iff bringing this suit to recover that amount : — 
Held, per Sttbramania Ayyae, J., (i) that the 
Court in which the prior suit had been brought had 
power neither to direct the plaintiff to make the 
advances to the guardian as had been done, nor to 
award the amount so paid as costs in the cause. 
The present suit, therefore, was not unsustainable 
for the reason that the subject-matter of it was one 
for the Court to have dealt with in the previous suit ; 
(ii) that the circumstances of the case were not such 
as to render the amount recoverable under s. 70 of 
the Contract Act, inasmuch as the defendants 
could not be said to have enjoyed the benefit of the 
expenditure ; (iii) that payments or charges con- 
nected with legal expenses in which infants are con- 
cerned may, in certain circumstances, come under 
the head of necessaries within the meaning of s. 68 
of the Contract Act. Disbursements properly made 
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in defence of the suit by the guardian ad litem out 
of the plaintiff’s advances might be allowable if it be 
alleged and proved that there were reasonable 
grounds for the defence put forward, though it 
proved unsuccessful. But that this ground could 
not now be relied upon on second appeal, inasmuch 
as it had not been put forward in the Court below, 
when an issue relating to it could have been framed. 
Per Davies, J., that a matter of this nature can and 
should be settled in the suit in which it arises ; and 
that where a plaintiff is successful, a supplementary 
issue should be framed and tried as to the amount 
due to him on account of advances made by him 
to the guardian ad litem for conducting the defence, 
and a decree passed in his favour for the total 
amount of costs found to have been properly in- 
curred in the case by the guardian out of such ad- 
vances. Venkata Vijaya Gopalaraju v. Tim- 
mayya Pantulu . . I. Xj. R. 22 Mad, 314 

68. Indemnity, contract of— 

Costs incurred in course of ascertaining and settling 
claim. In 1864 a lease of a house was granted to A 
for a term of ten years. The lease contained a 
covenant to repair. A died, and B, his administra- 
tor, assigned the lease to another, and it ultimately 
became vested in the plaintiff. In 1872 the plaintiff 
assigned the lease to the defendants, “ under and 
subject to, the covenants ” therein contained. The 
defendants failed to repair, and after the term had 
expired, C, the representative of the lessor, sued B 
for arrears of rent and damages for non-repair. B 
defended the suit, but G obtained a decree against 
him for R6, 167-3 and costs, amounting in all to 
R8, 328-3. His own costs amounted to Rl, 491-1. 
In 1876 B paid C the R8, 328-3. In 1877 B sued the 
plaintiff for the amount which he had been com- 
pelled to pay C, and for the amount of his own costs. 
The plaintiff gave notice to the defendants to inter- 
vene and defend if they desired, but they did not 
reply, and the plaintiff consented to a decree for 
R6, 932-12-11 with costs. Thereupon the plaintiff in- 
stituted the present suit to recover from the defend- 
ants the sum recovered from him by B, together 
with his own costs of defence. Held , that, in the 
case of contracts of indemnity, the liability of the 
party indemnified to a third person is not only con- 
templated at the time of the indemnity, but is the 
very moving cause of that contract ; and in cases of 
such a nature costs reasonably incurred in resisting, 
or reducing, or ascertaining the claim may be re- 
covered. Held, therefore, that the costs incurred by 
B in the suit instituted against him by C, and those 
incurred by the plaintiff in the suit by B against him, 
were reasonably and properly incurred, and that he 
was entitled to recover them from the defendant. 
Pepin v. Chtjnder Seekur Mookerjee 

I. Is. R. 5 Calc. 811 s 6 C, L. B. 167 

67. — Interpleader suit — Lien of 

plaintiff on fund for costs . The plaintiff in a pro- 
perly instituted interpleader suit is entitled to his 
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costs, and has a Hen for them on the fund. Secre- 
tary oe State v. Mahommed Hossain 

1 Mad. 380 

See Bombay, Baroda and Central India Rail- 
way Co. v. Sassoon . I. L. R. 18 Bom 231 

68 . Jurisdiction — Want of juris- 

diction — Power to give Costs. After notice served 
upon, and appearance made by, the defendant, it ap- 
peared that the Civil Court had no jurisdiction, hut 
that the suit ought to have been instituted in the 
Revenue Court. Held, that the Civil Court had 
jurisdiction to order the defendant his costs, and 
that, as he had been unnecessarily brought before 
the Court, it ought to order him his costs. Gopal 
Chunder Bose v. Dhurundhur Roy 

Marsh. 3 : 2 Hay 188 

89.- Want of juris- 

diction , dismissal of suit for. When a suit is dis- 
missed for want of jurisdiction, the Court will give 
costs. PUNCHANUN GHOSE V. BROJENDRONARAIN 

Deb . . . .1 Ind. Jur. 3ST. S. 38 

Juggeshur Bunwaree Gobind v. Chunder 
Sircar . . . Marsh. 375 : 2 Hay 344 

70. : Want of juris- 

diction. Queers : Whether the High Court can give 
costs in a case in which it has declined jurisdiction. 
Jardine, Skinner & Co. v. Money 14 W. R. 312 

Express power is now given to the Court by s. 220 
of the Civil Procedure Code, 1882, to give costs in 
such a case. 

71. Judge exceed- 

ing Ms jurisdiction — Application for consequent 
costs. When a Judge exceeds his jurisdiction, a 
party claiming costs in consequence thereof must 
apply for them when objecting thereto. Rakub 
Doss v. Sooraj Mull . Bourke O. C. 181 

72. ' Landlord and Tenant— Con- 

struction of contract to pay costs. M C M and others 
took a share of a turuff in patni by executing a 
kabuliat in favour of P L D and others, which con- 
tained a stipulation that, if a suit brought by certain 
parties against the former, and then pending in the 
High Court, were decided against the lessors, the 
lessees would pay whatever costs of suit might be 
payable by the lessor, and if decided in favour of the 
lessors, the costs awarded would go to the lessees. 
The case was decided against the lessors. Held, on 
the construction of the kabuliat, that the lessees 
were liable to pay the whole of the costs paid by the 
lessors, — not only the costs to which they were 
justly liable on account of their own share, but also 
all costs that might be recoverable from them ; but 
quaere : whether the Small Cause Court Judge should 
provide for the lessees being enabled to use the right 
which the lessors would have for recovering in a 
suit for contribution the costs which they had paid 
on behalf of the other parties . to the suit. Raj 
Luckhee Debia v. Mohesh Chunder Mojoomdar 

14 W. R. 191 


COSTS — contd. 

1. SPECIAL CASES — contd. 

78, — — Letters of administration— 

Concealment of material facts on application . An 
applicant for letters of administration to the estate 
of a widow, having concealed the existence and 
claims, of which he was aware, of the relatives of the 
deceased husband of the widow, on the application 
being dismissed, was ordered to pay the costs of the 
application and of the caveats entered by some of 
the relatives of the deceased husband. Jaikison- 
DAS G OP ALDAS V. HaEKISONDAS HuLLOCHANDAS 

I. L. R. 2 Bom. 9 

74 . Litigation unnecessary — 

Defendant not to blame for litigation. In a suit for 
rent which was dismissed on proof that the defend- 
ant had deposited the rent in Court, under s. 61 
of the Bengal Tenancy Act, and it was found that 
the defendant had not been to blame for the litiga- 
tion, he was held entitled to his costs. Stalkartt 
v. Guru Das Kundu Chowdhry 

I. L. R. 21 Calc. 680 

75 . Misjoinder — Dismissal for 

misjoinder . The legal result, when a suit is dis- 
missed for misjoinder, is that the plaintiff pays the 
defendant’s costs. Muthba Pershad v. Bundee 

Roy . . . „ . 5 35T. W. 20 

76. — Suit rejected for 

misjoinder. Where a plaint had been rejected, 
having been filed against several persons who had 
different defences, it was held to be within the dis- 
cretion of the Judge in appeal to dismiss the suit 
and saddle the plaintiff with the costs of all the de- 
fendants, notwithstanding that all the latter, except 
one set, admitted the claim, and retired from the 
contest. Kossella Koer v. Behary Patuck 

12 W. R. 70 . 

77. '' — — ~ — - Suit against se- 

veral defendants dismissed for multifariousness . 
In a suit against 34 defendants to recover 3,820 
bighas of land 13 came in and defended separately, 
each in respect of his own portion of the land 
claimed. The suit was dismissed for multifarious- 
ness. Fixing a certain valuation (R5,44Q) for the 
suit so far as it was dismissed, the Judge allowed 
each defendant full costs upon that valuation 
or a vakil’s fee of R.257 to each defendant, 
being in many instances greater than the value 
of the property in dispute. Held, that this could 
not be a just and equitable way of awarding fees, 
that the best plan in the present case was to 
allow each defendant in respect of a plot exceeding 
20 bighas and not exceeding 40 bighas, three 
gold mohurs ; and of a plot less than 20 bighas, 
two gold mohurs. Roodur Narain Roy v. Coomar 
Narain Patnaik . . .18 W» R. 320 

78. — Mortgage —Costs of enforcing 

mortgage. A mortgagee is, as a general rule, en- 
titled to the costs of enforcing his security ; but 
where the Court, in consideration of his usurious 
bargain, declines to award them wholly or in part, 
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the High Court will not interfere. Carvalho v. 
Nur Bibi . , . I. Xi, Ft. 3 Bom. SOS 

79. Right to personal 

decree for Costs against Mortgagor. Where a mort- 
gage deed provided that the costs of any proceed- 
ings necessitated by the default of tenants in pay- 
ment of rents should be deducted from the revenues, 
and there was no express promise by the mortgagor 
to personally pay those expenses : — Held, that the 
mortgagee was not entitled to a decree for such 
costs against the mortgagor personally. Ganesh 
Dharnidhar Maharajdev v. Keshavrav Govind 
Kulgavkra ; . I. Xi. R. 15 Bom. 625 


80. 


Civil Procedure 


Code ( Act XIV of 1882), $. 221— Costs due by mort- 
gagee to mortgagor — Set-off against the mortgage- 
debt — - Suit for redemption. The mortgagor is en- 
titled to set-off or deduct the amount of costs pay- 
able to him under the decree against or from the 
mortgage-debt payable by him. If the amount of 
the costs be larger than the mortgage-debt, the 
mortgagor is entitled to obtain possession at once of 
the mortgaged property and to recover the balance 
against the mortgagee. Sidu v. Bali 
° ' I. Xi. R. 17 Bom. 32 

81. — Mortgage — Prior and 

subsequent Mortgagees— Costs recoverable from puisne 
mortgagees— Ad IV of 1882 (: Transfer of Property Ad) 
— s . 90. A prior mortgagee in a suit upon his mort- 
gage prayed for an order for costs against a puisne 
mortgagee personally. No such order was contained 
in the decree passed under s. 88 of Act IV of 1882. 
Hdd, that the prior mortgagee was not entitled 
to a decree under s. 90 of the Act against the 
puisne mortgagee for the amount of the costs. Ram 
Lal v. Sil Chand (1901) X. L. B. 23 All. 439 

82. Transfer of Pro- 

perty Ad, ss. 88, 90 — Mortgage-decree under s. 88 
cannot impose personal liability for costs — Such 
liability should be enforced under $. 90. It will be 
contrary to the scheme of the Transfer of Property 
Act and to the practice of the English Courts of 
Equity to make the mortgagor personally liable for 
costs in any case before the sale-proceeds have 
proved insufficient to satisfy the mortgage claim. 
Sharpies v. Adams, 32 Beav. 213, referred to. 
Liverpool Marine Credit Co. v. Wilson, L. B. 7 Ch. 
507, referred to. A decree under s. 88 of the Trans- 
fer of Property Act must not order the defendants 
personally to pay the costs. It may contain a 
declaration of the personal liability of defendant 
for principal or costs, but such a declaration is not 
part of the usual form of decree under the Transfer 
of Property Act and is enforceable only under s. 90. 
The words * * the amount due on the mortgage for 
the time being ” in s. 90 must be taken to include 
costs. Moqbul Fatima v. Lula Prasad, I. L. B. 20 
All. 523 , referred to. Kamalamma v. Kamandur 
Narasimha Charltj (1907) X. Ii.B. 30 Mad. 464 

— j — — Mortgage decree 

— . Execution of decree for costs — Mortgaged properties 
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— Transfer of Property Act (IV of 1882), s. 90. A 
decree-holder in executing a mortgage decree must,, 
for the purpose of recovering the costs awarded by 
the decree, proceed in the first instance, against the 
property mortgaged ; and in the event of the same 
being found insufficient he can proceed against 
properties other than the mortgaged property. 
The order for costs is a part of the mortgage decree. 
Butnessur Sein v. Jusoda , I. L. B. 14 Calc. 185, and 
Damodar Das v. Budh Kuar , I. L. B. 10 All. 179, 
distinguished. Maqbul Fatima v. Lalta Prasad 
I. L. B. 20 All . s. 23, followed. Raj Kijmar Singh 
v. Sheo Narayan Sahtt (1908) 

I. L. B. 35 Calc. 431 
s. c. 12 C. W. NT. 364 

84 . Official Assignee— Payment 

of costs personally — Civil Procedure Code , XIV of 
1882, s. 219 — Practice. If the Official Assignee 
defends a suit, he is liable, in the event of failure, to 
be ordered to pay the plaintiff’s costs in the same 
way as any other defendant, and if the estate be in- 
sufficient to pay the costs, he will have to bear them 
personally. It is for him to protect himself by get- 
ting a guarantee of indemnity from the parties who 
set him in motion. Bevis v. Turner 

I. Xi. B. 7 Bom. 484 

85. — Appeal against 

order of adjudication of insolvency. The Official 
Assignee is entitled to his costs of appearing in an 
appeal against an order of adjudication. In the 
matter of Haroon Mahomed 

I. L. B. 14 Bom. 189 

— Parties — Parties added at 
j of, for Costs. The plaintiffs having 
filed their plant against parties primd facie liable to 
them upon the contract, and having opposed a 
claim made by the original defendants to have the- 
suit dismissed as against them on their paying 
money into Court, and to have third parties , 
added as defendants : — Hdd, that, the plaintiffs 
having succeeded against the third parties ordered 
to be added as defendants, the added defendants 
were liable for the whole costs. Assaram Bueteah 
v. Commercial Transport Association 

2 Ind. Jur. TS. S. 113 : 


Parties in Court 
In the first Court 


below not made parties to appeal. 
the Government obtained their costs ; the opposite 
party appealed, but did not make the Government 
a respondent. On appeal the decree of the first 
Court was reversed. Held, that the Government, 
not having been made a party to the appeal, -were 
entitled to recover their costs in the first Court. 
Government v. Lalji Sahu 1 B. Xi. R» S* NT. 23 


Bhoyrub Chunder Doss 
Khatoon . 


Wajedunnissa 
6 C. Xi. B. 234 


88. — — Parties unneces- 

sarily joined— Parties who have no interest in suit. 
Where parties who have no interest in a suit are 
unnecessarily made co-defendants, the lower Court 
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ought, as a general rule, to award them costs ; but 
;as by s. 187, Act VIII of 1859, the awarding of costs 
is left to the discretion of the Court, no appeal 
lies from its decision. Collector of Dacca v. 
Rumalakant Mqokerjee. . ' 2 W. It. 33 

89. - 4- - — — -- - Parties unneces- 

sarily joined — Disclaimer of interest — Discretion as 
to Costs. Although the question of costs is within 
the discretion of a Court, yet the Court is bound to 
‘give some reasons for the exercise of that discretion. 

A party disclaiming all interest in a suit and un- 
necessarily made a party to it is entitled to costs. 
'Shunf Bxjksh v . Lalla Nund Ram . 11 W . R. 48 

80. Parties unneces- 

sarily joined — Suit for Foreclosure — Disclaiming 
defendants. Suits for foreclosure may be dismissed 
with costs against disclaiming defendants. Mac- 

kintosh v . Nobinmoney Dossee 

2 Ind. Jur. 1ST. S. 160 

91. Party unneces- 

sarily joined in suit. One of several judgment- 
debtors jointly liable under a decree, having paid a 
larger amount than was due as between himself and 
his co- defendants, brought a suit to recover from 
’them the excess paid by him. One of the defend- 
ants having paid more than his share, the claim 
against him was dismissed by the Principal Sudder 
Ameen, who nevertheless, on the ground that it 
was necessary to make him a party, awarded him 
no costs. Held , that it was not necessary to make 
this defendant a party, and that cost should not 
have been refused. Held , also, that the scale on 
which costs should be awarded to him depended on 
what plaintiff claimed against him, and that he 
was entitled to costs on the usual scale on the 
amount for which the suit was brought. Kashee- 
nath Sen v. Chtjndermonee Debia 

9 W. R. 288 

92. Party unneces- 

sarily joined — Collector. Where a Collector had 
been unnecessarily made a party to a suit in which 
damages might have been awarded against him had 
he not appeared, he was held entitled to his costs. In 
his appeal from the Judge’s order passed in favour 
of the plaintiff and disallowing his own claim for 
costs, a defendant unnecessarily made a co-defend- 
ant a respondent. As this respondent could not 
be injured in any way in this appeal, it was held by 
the Chief Justice (Mitter, J., dissenting) that, al- 
though the appeal was dismissed, the co-defendant 
was not entitled to costs simply because he hacl been 
present watching the case. Collector of the 
24-Pergtjnahs v. Wilkinson . 12 W. R. 444 

93. * — Party unneces- 

sarily joined — Defendant improperly brought before 
the Court. Where a plaintiff improperly brings a 
defendant before a Court and his suit is dismissed, 
"the defendant should not be deprived of costs merely 
'because the Court considers the defence a fabri- 
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cation to meet the plaintiff’s claim, Devara- 
konda Narasamma v . Devarakonda Kanaya 

I. L. R. 4 Mad. 134 

. — Party disclaim- 

ing interest though denying plaintiffs title-— Suit 
for possession of land— Non-occupation of land by 
defendant— Denial of plaintiffs title — Exemption 
from costs. In a suit for recovery of the possession 
of land in which the plaintiff recovers a decree, it is 
no ground for exempting a defendant from costs 
that he did not himself occupy any part of the land 
if he has denied the plantiff’s title in the suit, or was 
instrumental, as the agent of others, in dispossessing 
the plaintiff. Koomeroonissa Begum v. Hunoo- 
man Doss . . Marsh. 122 : 1 Hay 266 

s.c. Hunooman Doss v. Komeerunissa Begum 

W. B. P. B. 40 
1 Ind Jur. O. S. 42 

95. Partition— Suit for partition by 

one of several co-sharers. The costs of a suit for 
partition by one shareholder of a patni talukh 
against his co-sharers, as well as of effecting a par- 
tition, must be borne by each party, as such ex- 
penses are not caused by any wrongful act of 
either party, but by the nature of their tenancy. 
Samasundari Debt v. Jardine, Skinner & Co. 

3 B. L. R. Ap. 120 : 12 W. R, 160 

96. — Hindu Widow. 

In a suit by a childless Hindu widow for partition 
of her late husband’s estate, from which she alleged 
that she had been ejected by the defendant, the 
reversionary heir, the widow consented to a decree 
for partition, whereby a moiety of the property was 

; allotted to her for the estate of a Hindu widow, and 
j the parties were ordered to pay their own costs re- 
| spectively. There was nothing in the decree to 
show that the defendant had been guilty of any 
misconduct, or that there was any necessity for the 
suit. An application by the widow that her costs 
of suit might be paid by the sale absolutely of the 
share allotted to her, was refused. Kistokaminy- 
Dossee v. Mirtoonjoy Dutt 11 B. B. R. Ap. 35 

97, — — Costs on un- 

justifiable partition suit — Civil Procedure Code , 
2859 , 5 . 187. The costs in a partition suit where 
the property is of so small a value that it is likely 
to be wholly absorbed by the expenses, and where 
the suit by a joint holder is therefore brought un- 
justifiably and to the detriment of the others, ought 
to be paid by the plaintiff. Bhoobun Mohun 
Dey v. Dinonath Dey . . 1 Hyde 122 

98 , Civil Procedure 

Code 9 1 882 9 s.222 — Costs of partition charged, under 
that section on shares of parties in partition suit— 
Mortgage by one sharer of undivided shares — Liabi- 
lity for costs of partition of mortgagee not party to 
partition suit — Application in suit by person not 
party to suit — Remedy by supplemental suit — Proce- 
dure. K S and K B were joint owners of certain 
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properties. In 1886 K 8 mortgaged his undivided 
share to 8 C in consideration of a loan advanced by 
S- C to him. In 1887 K 8 brought a suit to which 
8 0 was not made a party against K B for partition, 
and on 27th April 1888 obtained a decree under 
which a commission of partition was issued. In 
the course of the suit, both K 8 and K B died— A B 
on 2nd September 1888 and K 8 on 30th March 1892 
—and by orders of Court their sons were put on the 
record in place of their respective fathers. The 
return to the commission of partition was made on 
24th February 1892, and, on 20th July 1893, an 
order was made confirming the return, and under s. 
222 of the Civil Procedure Code, charging the costs 
of suit and of the commission of partition to the 
shares of the plaintiffs and defendants, respectively, 
in the suit. Meanwhile in July 1889, 8 C brought a 
suit on his mortgage and obtained a decree, dated 
6th August 1889, for an account and sale, and in 
that suit a final order for sale was made on 5th Janu- 
ary 1891, which, however, was only filed on 19th 
August 1893. Under that order, the property was 
advertised for sale, the return to the commission 
of partition being set out in the abstract of title as 
part of the title, and the property to be sold being 
described as a divided moiety. In an application 
made both in the .partition and mortgage suits, 
by the defendants in the partition suit for an order 
for sale of a portion of their share of the property 
in order to pay the costs of the suit and of the par- 
tition and other debts and liabilities for which 
they were liable i Held, that the mortgagee, havino r 
had the benefit of the partition, and having accept? 
ed and approved of it as part of his title, as shown 
by the proceedings for sale, was, though not a party to 
the partition suit, bound by the equities attaching 
to the mortgaged property as incidents of the 
partition. He was, therefore, liable in respect of a 
proportionate share of the charge for costs of the 
partition created by the order of Court made in 
that suit under s. 222 of the Civil Procedure Code, 
and such proportionate share of those costs should 
be deducted in priority out of the proceeds of the 
sale of the mortgaged property. The defendants 
in the partition suit, however, not being parties to 
the mortgage suit, such an order could not be pro- 
perly made at their instance, but they should en- 
force the charge for costs against the mortgagee 
by supplemental suit, and the Court stayed the 
sale of the property for a reasonable time to give 
the parties an opportunity of moving for stay of 
the sale in any such suit as might be instituted. 
Khetterpal Sritirutno v . Khelal Iyeisto 
Bhuttacharjee. Kally Churn Bhuttachar- 
ffEE V. Durga Churn Bhuttacharjee. Sristi- 
ehur Couch v. Kally Churn Bhuttacharjee. 

I. L. R. 21 Calc. 804 


— — Costs— Suit for parti- 

tion— Apportionment of costs of partition between 7 *ss- 
or and lessee— Appeal. In a suit for partition certain 
defendants were made parties both in their character 
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as proprietors and also as moJcarari lessees of a 
traction of the share owned by the plaintiff, and 
ny the partition, allotments were made so as to 
give them separate possession of different parcels 
representing their proprietary and tenancy interest 
respectively. Held , that the costs of partition 
proportionate to the share held by the defendants 
m moJcarari should be borne by the lessor and the 
lessees m proportion to their respective interests in 
the share. Herbert v. Hedges, 10 lr . Eq. Rep. 479: 
Herbert v. Eyre, 2 J ones (Ir.) 803 ; Cornish v. Gest, 
7 Cox 27, referred to. Costs in a partition suit up 
to the stage of the preliminary decree should 
ordinarily be borne by the parties themselves. 
ul a tT° S ndaree Debia v. Jar dine Skinner & Co., 
W. R 160, followed. An appeal will lie upon a 
question of costs when a matter of principle is 
involved Dildar Ali Khan v. Bhawani Sahai 
Singh (1907) . . I. X.. R, 34. Calc. 878 

1 ?°‘ T ~ Partnership— Suit relating to 

partnership. Under ordinary circumstances, the 
costs of a partnership suit should be paid out of the 
assets of the partnership, or, in default of assets, by 
the partners in proportion to their respective shares 
unless any partner denies the fact of a partnership, 
or opposes obstacles to the taking of the accounts,, 
and so renders a suit necessary, when he is usually 
made to pay the costs up to the hearing. Ram 
Chunder Saha v. Manick Chunder Banikya 

I. L. R. 7 Calc. 428 : 9 C. L. R. 157 

l? 1 - 7~ ~ ~ “ Suit on hath - 

diitta Some partners denying debt, others admit- 
ting debt. In a suit brought against several part- 
ners to recover a sum of money on a hath-chitta 
some of the partners denied the debt and the 
partnership, whilst others admitted both the partner- 
ship and the liability \ the Court found in favour 
of the plaintiffs, and gave them a decree for the 
amount sued for with costs, and ordered the defend- 
ants who had disputed the debt and the fact of the 
partnership to pay the costs of the other defendants 
who had admitted their liability. Juggut Chun- 
der Roy v. Roop Chand Shaw 

I. L. R. 6 Calc. 811 

102. — Payment into Court— 

Money paid into Court at Settlement of Issues . At 
the settlement of issues, defendant paid money into 
Court, which plaintiff took out in part satisfaction 
of his cairn, and raised an issue as to damages. The 
plaintiffs subsequently accepted the sum paid in full' 
satisfaction and withdrew the suit. Held, that the 
plaintiff was entitled to his costs up to and including 
those of the settlement of issues. Ardesir Limji 
V. Sorabji Pestanji . . . 1 Bom. 70 

108. 


. — Deposit of Costs 

-Admission. A deposit of costs, accompanied 
by a prayer that they should be enquired into upon 
a particular principle, does not imply an admission 
on the part of the depositor of his obligation to pay 
costs to the extent of the deposit. Leelanund- 
Singh v. Court of Wards . 14 W. R. 387 
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104. : — — Civil Procedure 

Code , 1882, ss. 220 , 379 — Suit for injunction or 
damages— Payment into Court by defendant to satisfy 
'plaintiff’s claim— Costs in such case— Costs— Dis- 
cretion of Court. The piain tiffs sued alleging certain 
windows in their house to be ancient windows and 
complaining that a building in course of erection by 
the defendant would, when completed according to 
the building plan, obstruct the light through the said 
windows. In his written statement the defendant 
denied that the plaintiffs 5 windows were ancient, 
and that the plaintiffs were entitled to the light 
and air as an easement. At the time of filing his 
written statement, the defendant paid into Court 
the sum of R2Q0 which in his written statement he 
stated was more than sufficient to compensate the 
plaintiffs for any damages they might sustain, and 
which he (defendant) paid in without prejudice to 
his contentions, but for the sake of peace and to 
avoid litigation. At the hearing the plaintiffs 
abandoned their claim for an injunction, but insis- 
ted that they were entitled to more than R200 as 
damages. The Court found that the plaintiffs 5 
windows were ancient, but that the R200 paid into 
Court Were sufficient damages. It therefore or- 
dered that the defendant should pay all the plaint- 
iffs 5 costs up to the date at which the Pc 200 were 
paid into Court, and as to their subsequent costs 
that the defendant should pay three-fourths of the 
plaintiffs 5 subsequent costs, and the plaintiffs should 
pay to the defendant one-fourth of the defendant’s 
subsequent costs. The Court offered to simplify 
its order by directing the defendant to pay all the 
costs of the plaintiffs up to the date of paying the 
R 200 into Court and half the plaintiffs’ taxed costs 
subsequent to that date. The defendant appealed, 
contending that under s. 379 of the Civil Procedure 
Code (Act XIV of 1882) the plaintiffs should have 
been ordered to pay all the defendant’s costs subse- 
quent to the payment into Court. Held , that the 
suit was not one to recover a debt or damages, and 
therefore s. 379 of the Civil Procedure Code did not 
apply. That being so, the Judge had full discre- 
tion under s. 220 of the Civil Procedure Code to 
apportion the costs, and the Court of Appeal would 
not interfere with that discretion. Held , also, that 
in cases not being suits to recover a debt or damages 
where money is paid into Court, the principle un- 
derlying s. 379 of the Civil Procedure Code ought 
to regulate the discretion of the Court in directing 
the payment of costs. Lttxumon Nana Patil v. 
Moroba Ramcrishna . I. X». R. 21 Bom. 502 

105, Payment out of Court— 

Failure to join in application to take money out of 
Court — Suit for share of money. A suit by A 
having been decreed and execution proceedings 
taken out, the judgment-debtors paid into Court 
the amount decreed. Subsequently the decree- 
holder (A) and his cousin (M) put in a petition inti- 
mating that the money belonged to them in equal 
shares, and the Court afterwards held a proceed- 
ing in the presence of the vakil that no steps had 
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been taken by his client to take out the money, and 
that the name of M had been registered with that of 
A as decree-holders, and the money was available 
for payment on their joint application. Eventually 
M sued A for a moiety of the amount. The 
Subordinate Judge, holding that it was entirely 
owing to the passive opposition of A that the 
money could not be drawn out from the Court, 
decreed the ckim with costs. Held , that the deci- 
sion of the Subordinate 'Judge was correct and just* 
Ajoodhya Doss v . Mtjthoora Doss 

23 W. R. 14 

100, - — Plaintiff’s - Separate appear- 

ance of plaintiffs. Plaintiffs in the same interest 
should be represented by the same pleader or set of 
pleaders, no costs being allowed for others. Janki- 
bai v. Atmaeam Babxjbav . 8 Bom. A. C. 241 

107. — Liability of un- 

successful plaintiff for costs unnecessarily incurred by 
the defendant owing to his vakil 9 s negligence. The 
costs which a defeated plaintiff should be required 
to pay are those necessarily incurred by the success- 
ful party in the defence of the suit. Costs cannot 
be deemed necessary if by reasonable diligence on 
the part of the defendant or his pleader the 
expenditure of them could have been avoided. 
Seeta Patta Mahadevi^. Suryudamma 

I. Ii. R. 18 Mad. 128 

108. Pleas taken out of time — 

Pleas taken after hearing of evidence — Plea of res 
judicata. Costs not allowed where the plea of res 
judicata was not raised until after all the evidence 
had been taken. Run Bahadoor Singh v. Lucho 
Kooer . I. L. R. 6 Calc. 400 : 7 C. L. R, 251 

109. — - — — - - — Plea taken on 

appeal for first time — Appeal succeeding on point 
taken for first time— Respondent 9 s costs. Where 
the appellants succeeded on a point taken by them 
for the first time in appeal, they were ordered to pay 
the respondent’s costs of appeal. Haridas Pur- 
shotam v. Gamble . . 12 Bom. 23 

110. — Preliminary Issue— Cost of 

preliminary issue in partition suit — Stamp in par- 
tition suit. The plaintiff brought a suit to have 
99 items of property partitioned. The plaint bore 
a Court-fee stamp of RIO. The defendants admit- 
ted that three of the properties were ancestral and 
joint; but as to the other items, the second de- 
fendant stated that they were the self-acquired 
property of her deceased husband, and contended 
that the plaint was insufficiently stamped, as the 
object of the suit was to obtain a declaration of title 
to, and possession of, properties in which the plaint- 
iff had no interest. An issue was raised on this 
point, and on this issue the Subordinate Judge 
allowed the objection and rejected the plaint. 
On appeal : Held by Petheram, C.J., and Norris, 
J V, that the plaint was sufficiently stamped. 
The only relief prayed for was partition, and for 
the purposes of the stamp the cause of action* 
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which is stated in the plaint, and that only, 
must he looked at. The members of the Appeal 
Bench, however, differed in opinion as regards 
the question of costs, Petheram, C.J. , being 
of opinion that the costs of the appeal should be 
treated in the same way as the rest of the costs in 
the case, and be divided between the parties to 
the partition ; and Norris, J., holding that the 
respondent having failed on appeal, ought to pay 
the costs ; and on this question an appeal was pre- 
ferred under the Letters Patent, cl. 15. Held by 
Prinsep and Trevelyan, JJ., that the costs of the 
appeals were severable from the general costs of the 
suit, and therefore, though the suit was one for 
partition, the principle that the unsuccessful party 
must pay the costs was applicable so far as the 
appeals were concerned; the respondent therefore 
should pay all the costs in the two appeals. Held 
. by Pigot, J ., that the respondent should pay in any 
event her own costs of the preliminary issue and of 
the appeal, but that, as to the plaintiff’s costs of 
that issue and of the appeal, they should be in the 
discretion of the Court as between the parties to 
this appeal, such costs being in no case to form part 
of the costs of the partition. Mohendro Chandra 
Ganguli v. Ashutosh Ganguli 

I. L. R. 20 Calc. 762 

111. Printing and Translations 

— ’Decree of Privy Council. When the Privy Council 
decrees not only a certain specified sum as the costs 
of the appeal to England, but also awards the costs 
incurred in the Courts in India, the decree-holder is 
entitled to the costs of translating the record of the 
appeal and of transmitting it to England. Asgur 
Ali v. Nugendro Chunder Giiose 23 W. It. 403 

See Madan Thakur v. Lopez 

9 B. L. R. Ap. 22 : IS W. R, 253 
Umattjl Fatima v. Azhur Ali 

9 B. L. R. Ap. 23 note : 15 W. R. 350 
Saroda Prasad Mullick v. Luchmipat Singh 
Dugar . 9B.L. R. 23 note : 18 W. R. 89 

and Nil Madhub Doss v. Bissumbiiur Doss 

21 W. R. 411 

112. — — — Appeal to 

Privy Council. Costs of printing and translation, 
certified by th§ Deputy Registrar of the High Court, 
are a necessary part of the costs of an appeal to the 
Privy Council. The amount of such costs is left to 
be ascertained by the High Court, and is not asses- 
sed by the Privy Council Office. Ram Coomar 
Ghose v . Prosunno Coomar Sannyal 

I. Ii. R. 10 Gale. 106 
1X8. — - — — — Probate — Costs of obtaining 
probate — Liability of residuary . estate for costs. 
The appellant cited the respondent, who was the 
executor of one T, to bring in and prove his testa- 
tor’s will. The Division Court (Starling, J.) 
ordered the respondent to lodge the will in Court 
and to take out probate, but directed that the ap- 
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pellant should pay half the costs of obtaining pro- 
bate. On appeal: — Held (varying the order of 
Starling, J., as to costs), that the fund primarily 
liable to the costs of probate was the residuary 
estate ; and part of the residuary estate being as 
yet undistributed, it should, in the first instance, be 
applied to this purpose, and after that the appel- 
lant and respondent should contribute in equal 
shares. Dayabhai Tapidas v. Damodardas 
Tapidas . . . I. L. R. 21 Bom. 75 

114 Grant of Pro- 

bate — Subsequent inconsistent will of which probate 
is also granted— Costs of executor. The executor 
of a will had obtained probate thereof, when the 
executor of a subsequent (and inconsistent) will 
applied for and obtained probate of the second will. 
Held , that, having regard to the circumstances of 
the case, and to the fact that the litigation was 
produced by the conduct of the testatrix herself, the 
executors of both wills were entitled to their costs 
to be paid out of the estate ; but that, in so far es 
the costs would not be covered by the estate, each 
party must bear his own costs, hi the goods of 
Taramoni Dasi . I. L. R. 25 Gale. 553 

115. — Application for 

revocation of probate — Probate and Administra- 
tion Act ( V of 1881), ss. 55, 83 — Costs allowed as 
pleader's fees in such proceeding — General rules and 
circular orders of High Court, p. 94, para. 8 — Civil 
Procedure Code, 1882, s. 220 — Po wer of High Court 
over costs of lower Courts. S. 55, and not s. 83, 
of the Probate and Administration Act applies to a 
proceeding for revocation of probate. Such a pro- 
ceeding cannot be regarded as a regular civil suit, 
but as a miscellaneous proceeding, and pleader’s 
fees in such a proceeding should be fixed on that 
footing. The High Court has full power to make 
an order for the awarding of costs in the lower 
Courts. Where the lower Court had treated the 
application for revocation of probate as a suit and 
had given R 1,254 for pleader’s fees, the High Court 
held that R80 should be allowed, the maximum 
allowed by the rules of the Court. Pratap Chan- 
dra Shaha v. Kali Bhanja n Shaha 

4 C. W. H. 600 

Garabtni Dassi v. Pratap Chandra Shaha 

4 C. W. NT. 602 

116. Reference to High Court 

— Practice — Costs of reference to High Court — 
Small Cause Court ( Presidency Towns) Act (Act 
XV of 1882), s. 69 — Civil Procedure Code (Act 
XIV of. 1882), ss. 220, 617 , 620. Under s. 620 of 
the Civil Procedure Code, the costs of a reference to 
the High Court cannot be dealt with separately, 
but must be dealt with when awarding the costs of 
the suit. They are, . however, in the discretion of 
the Court, and need not necessarily follow the event 
of the suit. Nicol v. Mathqora Dass Dtxmani 
L If. R. 15 Gale. §07 
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117. Remand— on plaint — 

Pleader's fees. Where a suit was decided after 
trial, and the decision being reversed by the High 
Court on appeal, the case was remanded with orders 
allowing the plaintiff to amend his plaint, but re- 
quiring him to pay all the costs of the first two 
hearings- Held, that the stamp for the plaint was 
properly included in the costs of the second hearing 
in the Court below, and that, as the case was sent 
back for re-trial and not as a mere remand, the 
whole of the pleader’s fees should be paid for the 
second rial. Madhub Chunder Bee a v. Ram 
LochunBera . . . 14 W. R. 143 

118. Order for costs in 

remand order directing 6 costs to abide result ’ — 
Execution for such costs by successful party when same 
not specified in decree of Court below — Remand, 
materials necessary for ascertaining result of, for 
purposes of awarding costs. Where an Appellate 
Court, after setting aside the decree of the lower 
Court, remanded the case and the order as to 
costs, provided “costs will abide the result”: — 
Held, that, if the result of the remand was entirely 
in favour of the successful party, he was entitled, 
as a matter of course, to the costs in question, even 
if the decree of the lower Court after remand did not 
contain any such direction. That the only mate- 
rials that should be placed before the Court to 
determine the result of the remand are the judg- 
ment and the decree made in the case. Eani 
Bhttsan Roy Chowdhry v. Bama Sundari Debi 

, 4 C. W. 3ST. 343 

119. Respondent — Constructive 

notice to purchaser — Secrecy in transaction. Where 
the respondent had been guilty of secrecy in a 
transaction with constructive notice of which he 
sought to affect a purchaser as appellant, the High 
Court gave the appellant his costs in both Courts. 
Hokmasji Temulji v. Mankxjvarbai 

12 Rom. 262 

120. Successful pre- 

liminary objection to appeal — Practice. Where a 
preliminary objection was successfully taken to the 
hearing of an appeal, the High Court refused to 
follow the practice adopted in bankruptcy appeals 
m England by depriving the respondent of costs on 
the dismissal of the appeal, on the ground that the 
appellant had no previous notice of the preliminary 
objection. Ex parte Brooks, L. R. 13 Q. B. D. 42, 
and Ex parte Blease, L. R. 14 Q. B. D. 123, refer- 
red to. Imtiaz Banq v. Latafatun-etssa 

I. L. R. 11 All. 328 

121. Assignment of 

decree pending appeal — Assignee of decree made 
respondent to appeal — Adding parties on appeal — 
Liability of Assignee for Costs of hearing in lower 
Court. The Standard Oil Company and one E 
sued the defendant for damages. The lower Court 
found that there was no privity of contract between 
the company and the defendant, and dismissed the 
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suit of the company (plaintiff Ho. I) with costs, but 
passed a decree for E (plaintiff No. 2) with costs. 
The defendant appealed, in the first instance, 
making E the sole respondent. The company, 
however, gave the defendant (appellant) notice 
that the decree obtained by E had been assigned to 
them. Whereupon he (the appellant) obtained 
leave to make the company party respondents as 
assignees of the decree from E. The company 
objected to be made respondents. The Appeal 
Court reversed the decree of the lower Court and 
dismissd the suit, and the question arose whether 
the company could be made liable for the general 
costs of the hearing in the lower Court. Held, that 
the company were liable only for the costs of the 
appeal in which they had taken an active part, but 
not for the general costs of hearing in the lower 
Court, except so far as the suit was their suit. E 
was liable for the costs throughout. The appellant 
(defendant) was not entitled, by bringing the com- 
pany on the record against their will, to obtain an 
additional security for the costs already incurred 
in the lower Court. The assignee of a decree who is 
made respondent in an appeal from it and takes no 
steps actively to support it, ought not to be ordered 
to pav costs. Ramji Morarji v. Ellis 

I. Jj. R. 20 Bom. 167 

122. - — 1 — - — — — Parties . plaint- 

iffs under s. 30, Civil Procedure Code — Unsuccess- 
ful respondents in appeal — Parties having no control 
of suit. The plaintiffs respondents on behalf of 
themselves and 42 others, 36 of whom had intimated 
their willingness that the suit should be carried on 
by the planitiffs, sued for the dismissal of a mohunt 
and to set aside an alienation of property by him 
and obtained a decree. The purchaser of the 
alienated property appealed to the High Court, and 
the decree was set aside on the ground that the suit 
was misconceived and was not one under s. 30 of the 
Civil Procedure Code, and. the judgment concluded 
by saying merely that ‘ * the appeal is allowed with 
costs ’ 5 without specifying any names of parties by 
whom the costs were to be paid. The decree, when 
drawn up and signed, named to two plaintiffs and 
the 42 other persons as respondents and directed 
the costs to be paid by the plaintiffs respondents. 
Held, in an application for amendment of the decree, 
that since the 42 persons did not themselves join as 
parties as provided for under s. 32 of the Code and 
were not parties to the suit in the sense that they 
had any voice or control in the conduct of it, they 
were not party respondents, .though they might 
fall under the category of persons interested under 
s. 30, and so might be bound by the decision. The 
decree must, therefore, be amended by limiting the 
order as to the payment of costs to the plaintiffs 
Nos. 1 and 2. Sajedur Raj v. Raid y a Nath Deb 

1 C. W. N*. 65 

123. — Service of summons by 

mistake— $ ervice on wrong person. In a suit 
brought by the plaintiffs against A , the summons 
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was by mistake served upon B , who thereupon filed 
a written statement denying his liability and alleg- 
ing that he was erroneously described in the title to 
the plaint. On the day of the hearing of the case 
the plaintiffs’ agent saw B for the first time, and 
ascertained that he was not the real defendant in 
the suit. Held, that B, having done nothing to 
mislead the plaintiffs as to his identity, was 
entitled to his costs of suit. London, Bombay, 
and Mediterranean Bank v. Mohomed Ibrahim 
Parkae , . I. Ii. R. 4 Bom. 6X9 

124. Small Cause Court Suits— 

Act IX of 1850 — Suit on a mortgage. When a suit 
is brought for the principal sum and interest due on 
a mortgage, the High Court gave costs, although the 
decree was for less than R 1,000, as the Small Cause 
Court had no jurisdiction. Mirtunjoy Butt v. 
Kameenee Dossee . 1 Ind. Jur. H. S. 95 

125. Suit on a Con- 

tract — Suit which ought to have been brought in 
Small Cause Court. Where an action on a contract 
was brought in the High Court, and judgment was 
given to the plaintiff for R454-13-4 -.-—Held, that, as 
the amount so found due was less than R500, the 
plaintiff could not have his costs, unless the Judge 
who tried the cause certified that the action was fit 
to be brought in the High Court. The 37th clause 
of the Charter of the High Court does not give the 
Court an uncontrolled discretion as to costs in civil 
suits. Sabapati Mudaliyar v. Narayansami 
Mudaliyar .... 1 Mad. 115 


126. 


Civil Procedure 


Code, 1859, s. 187 — Portion of costs given to losing 
party. Portion of the costs awarded to the defendant 
in exercise of the discretion given by Act VIII of 
1859, s. 187, where in a suit for some jewels it ap- 
peared on the evidence of the plaintiffs that they 
were not worth so much as stated in the plaint, and 
the suit- might have been brought in the Small Cause 
Court. SOUDAMINEY DOSSEE V. JUGGOMOHUN SEN 

1 Hyde 172 

127. — ^ Act XXVI of 

1864, s. 9— Small Cause Court suit brought in High 
Court. The fact that a suit was brought in the 
High Court because it was thought necessary to 
attach the defendant’s property before judgment, 
which could not have been done by the Small Cause 
Court, does not take the case out of the operation 
of s. 9, Act XXVI of 1864. Hurran Chundee 
Gangooly Vi Shib Chundee Mitter 

2 Hyde 237 

' 128* — - ~ — — Small ■ Cause 

Court Act ( XXVI of 1864), s. 9— Mortgage. In a 
suit by a mortgagee, the prayer of the plaint was for - 
a decree for R3Q0 with interest, and for foreclosure 
or sale in default of payment. Held, that it was an 
action, within s. 9 of Act XXVI of 1864, and, there- 
fore, the plaintiff was not entitled to costs. Khet- 
TRAMOHAN ClIATTERJEE V. KlSORIMOHAN BOSE 

1 B. X|. R, o. C. 27 


129. 


n — Certificate under 
Act XXVI of 1864 , s. 9— Appellate Court , power 
of. Where in an action in the High Court founded 
on contract a verdict was found for the plaintiff for a 
sum less than R 1,000, and the Judge who tried the 
amwHdedcoBlBwithout certifying under s.9, Act 
XXVI of 1864, that the action was fit to be brought 
m the High Court: — Held, that the Court miSkt 
supply the omission on appeal. Nobocoomar 
Boss v. Kewata Mug . 10 B. L. R. 358- 

s.c. Kewata Mug v. Nobocoomar Boss 

19 W. R. 207 


* Suit on decree of 


130. ______ 

0 „ * ~ “ — fo ubi mi aecree oj 

Small Cause Court. In a suit upon a decree of the 

femail Cause Court brought by reason of there bem«- 

no process of that Court whereby satisfaction of its 

decree could be obtained :—Held, that the Hwh 

Court had power to award to the plaintiff his colts 

ot suit. Under the circumstances of the case, costs 

were not given. Mad an Mohan Bose v. Lvw- 

RENCE • • • . 1B.L.R.O. C. 66 


131. 

1864, s. 9 - 


Act XXVI of 


. - -Set-off. Where the defendant proved 

a set-off against the plaintiff, and thus reduced the 
amount which he (plaintiff) was entitled to recover 
from the defendant for breach of contract : — Held,. 
that, notwithstanding the provisions of s. 9 of Act 
XX \ I of 1864, the plaintiff was entitled to his costs. 
Kishorchand v. Madkowji 

I. L. R. 4 Bom. 407 

132, 


_ — — Presidency Small 

Cause Courts Act {XV of 1882), s. 22 — Presidency 
Small Cause Courts Act (/ of 1895), s. 11 — Suit 
brought before, but determined after, the passing of 
Act I of 1895— Certificate for costs— General Clauses 
Coyisohdation Act ( I of 1868), s. 6. The plaintiff,, 
before the passing of Act, I of 1895, instituted in 
the High Court a suit to recover from the defendant 
a sum of over R2,000, which was reduced to a sum 
of less than R2,000 before the hearing, and there- 
fore below the limit for suits cognizable by the Small 
Cause Court. At the time of its institution, Act 
XV of 1882 was applicable, by s. 22 of which Acta 
plaintiff was deprived, in a suit cognizable by the- 
Small Cause Court, of his costs if he obtained a 
decree ‘‘for 'less than R2,0G0,” unless the Judge 
who tried it certified it as a fit case to be tried in 
the High Court. The suit was not determined 
until after the passing of Act I of 1895, by s. 11 of 
which the deprivation of costs applied to eases in. 
which the plaintiff obtained a decree for less than 
R1,000. The Judge made a decree in favour of the- 
plaintiff and, without certifying that the case was 
one fit to be brought in the High Court, he allowed 
the plaintiff the costs of the suit. Held, on appeal, 
that the case was governed by s. 6 of the General 
Clauses Consolidation Act (I of 1868) ; Act I of 
1895 was not applicable, and the plaintiff was not 
entitled to his costs of suit. The principle of Deb 
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Narain Butt v. Narendra Krishna , I. L. E. 16 
Calc. 267 , applied. Ismail Ariff v. Leslie 

I.L.B. 24 Calc. 399 
1 C. W. H. 18 

138. Eight of plaint- 

iff recovering less than K2/)00 in High Court — 
Presidency Small Cause Court Act (XV of 1882), 
s. 22 — Presidency Towns Small Cause Court Amend- 
ment Act (I of 1895) — General Clauses Conso- 
lidation Act (I of 1868), s. 6. In this suit the plaint- 
iffs recovered a total sum of B 1,907 from the 
defendant for breach of contract. The suit was 
brought in 1S94. It was contended for the defend- 
ant that s. 22 of the Presidency Small Cause Court 
Act (XV of 1882), which was in force at the date of 
the institution of the suit, applied to the case, and 
that under that section the plaintiffs although suc- 
cessful were not entitled to their costs. Held , that 
the plaintiffs were entitled to recover costs. The 
power to award costs is derived entirely from Acts of 
the Legislature, and in making the award the Court 
cannot base its decision on provisions which have 
been repealed and are no longer effective at the 
time its order is passed. Held , also, that s. 6 of the 
General Clauses Act (I of 1S68) did not apply to 
the case. Ismail Ariff v. Leslie , /. L. E. 24 
Calc . 398 , not followed. Yonosuke Mitstje v. 
Ookerda Khetsy . I. Xj. B. 21 Bom. 779 

134, Special appeal— Caste of 

special appeal after remand by High Court. If a 
case, after being decided in appeal by the Zilla 
Court, is brought before the High Court in special 
appeal and is remanded, the costs of the special 
appeal can only be recovered if the High Court’s 
order of remand provides that they are to abide the 
decision on appeal below, Digambur Chatterjee 
v. Ram Rgodro Gttngopadhya . 13 W. B. 39 

135. Stay of execution — Appli- 

cation for stay of execution — Practice. Where the 
defendants in an original suit applied to the Ap- 
pellate Court for stay of execution of the decree 
pending the appeal : — Held (Banerjee, J., dis- 
senting), that the applicant who asked for the in- 
dulgence must pay the costs of the application. 
Chtjni Lal v. Anantram. I. L. B. 25 Calc. 893 

138. Suit or appeal only partly 

decreed — Discretion of Court in awarding. It 
is not correct in law or justice to say that costs 
must be invariably awarded in proportion to the 
amount decreed and dismissed. The Court can 
exercise the largest discretion in the matter ; but 
this discretion is to be exercised with special refer- 
ence to all the circumstances of the case, including 
the conduct of the parties. Sheo Dyal Tewaree 
v . Jtjdoonath Tewaree. Sheo Dyal Tewaree 
v. Bishonath Tewaree. Shib Dyal Tewaree v. 
Bishonath Tewaree. Jtjdoonath Tewaree v. 
Bishonath Tewaree . . 9 W. B, 61 

137, Failure as to 

portion of special appeal. Where a special appel- 


COSTS — contd . j 

1. SPECIAL CASES — contd, 

lant to the High Court failed as to a portion of his- 
appeal, the costs of that Court were decreed against 
him. Heera Ram Bhuttacharjee v. Ashrtjf 
Al i . . . . . 9W.B. 108 

138. — — Proportionate 

costs on partial decree. In cases of partial decree, 
costs should be awarded to both parties in propor- 
tion to the amount decreed and dismissed. Nin- 
boora v. Heeraram Misser . 1 Hay 277 

139. — — — " Costs to defend - 

ants on sum in excess of what plaintiff is entitled to. 
When a plaintiff has asked for a sum which is in 
excess of what the Court holds him entitled to, and 
to which a lower rate of pleader’s fee or of stamp- 
duty applies than to the rest of the claim, the de- 
fendant who succeeds in that part of the case is 
entitled to recover the costs applicable to that 
particular part of the subject-matter (Bayley, J., 
dissenting). Bamasoondery Debia v. Rogers 

7 W. B. 127 

Upheld on review . . . 8 W. B, 55 

140. Claim partly 

decreed and partly dismissed. If a plaintiff claims 
in respect of two distinct matters, and succeeds as to 
one and fails as to the other, the costs will be ap- 
portioned so as to give each party the costs appli- 
cable to that matter upon which he has succeeded. 
Tarachand Mookerjee v. Jadoonath Mooker- 
JEE . . . Marsh. 79 ; 1 Hay 141 

Jadoonath Mookerjee v. Tarachand Moo- 
kerji . . 1 Ind. Jur. O. S. 102 

141. " — Order decreeing 

costs in proportion. An order decreeing to plaintiff 
his costs in proportion must be taken to mean as if 
costs were given in proportion to the amount de- 
creed and dismissed ; so that, except when there is a 
distinct order restricting cost to the plaintiff, the 
defendant is entitled to his costs on the portion of 
the claim dismissed, although the order does not in 
words provide for it. Bykuntnath Chowdhry v. 
Mohessuree ... 4 W. B. Mis. 9 

142. Unsuccessful 

plaintiff as to ivhole claim. Where a plaintiff is 
entitled to some part of his claim, he ought not to be 
deprived of the benefit of the decree by such an 
order as to costs as would make him liable to the- 
defendant for more than he would himself recover. 
Ram Chunder Chowdhry v. Mariott 

15 W. B. 465 

143. * Plaintiff only 

partly successful — Pressure by defendants to sue.. 
Although the plaintiff was unable to satisfy the- 
Judge below as to each item of property for which 
she sued and did not obtain a decree for the full 
amount claimed, yet she was held entitled to re- 
cover the whole of the costs incurred by her in a 
suit into which she had been forced by the defend- 
ants for the recovery for her property. Shib 
Pershad Chuckerbutty v. Gunga Monee Debee 

10 ¥, B. 29L 



COSTS— contd. 


1. SPECIAL CASES — contd. 


144. 


Costs between 


party and party — Calculation of costs — Portion 
of claim, allowed and part disallowed. Where the 
decree in a suit directed the payment of costs by 
the plaintiff and defendants, respectively, in pro- 
portion to the amounts decreed and disallowed, the 
Second Subordinate Judge, before whom the matter 
came, gave the plaintiff costs at the rate of 5 per 
cent, on the amount decreed, up to R5,000, and to 
the defendants at the rate of 2 per cent, on the 
amount disallowed, on the ground that such was in 
accordance with the practice not only of the Court 
of the Munsif, but of the First Subordinate Judge 
of the district. Heidi that the method adopted 
ivas erroneous, and that the proper mode of giving 
effect to such a decree was to calculate the amount 
of the costs of the suit as laid, and then divide the 
■entire sum proportionately between the parties 
according as they have respectively succeeded or 
failed. Bamasoondery Debia v. Rogers, 7 W. 
JR. 127 , followed. Leckie v. Joy Gobindo Nath 
Roy . .Ifc- . . 7 C. L. R, 114 

145. — — — Set-off of costs 

•ordered on the disposal of a preliminary point 
< against costs awarded at the final disposal of the suit 
—Costs of partly successful appeal. It is not the 
usual practice, when costs of an interlocutory pro- 
ceeding have been disposed of, to consider that an 
award of the general costs of the suit interferes 
with the order as to the partial costs. A prior 
decree having given the costs incurred on the dis- 
posal of a preliminary point to the party success- 
fully raising it, a later decree, without expressly 
referring to the former, gave the costs of the suit 
■generally to the opposite side. Held , that the costs 
due under the prior decree should be set off against 
those due under the later. Although an appellant 
only partly succeeded in his appeal, the whole of 
his claim having been opposed in the Courts below 
on an untenable ground : — Held , that there was no 
reason for departing from the general rule that the 
defeated party should pay the costs. Radha 
Pershad Singh v. Ram Parmeswar Singh 

I. Ii. R, 0 Calc. 797 : 13 C. t. R. 22 


146. 


- Suit for Damages 


-Decree for nominal damages— Costs to defendant 
•on difference. Where a suit for damages was par- 
tially decreed on a finding of nominal damages, and 
•costs on the amount undecreed were awarded to the 
defendant with interest : — Held, that there was no 
good reason for such a course, and no ground of 
justice for saddling the plaintiff with defendant’s 
costs. Moseehtjn v. Munoorun . 24 W. R. 09 

147. ** ' ”■■ — flfvnsipfttii P'nfq n7 

costs — Partial relief . Costs are not consequential 
upon partial relief being granted in a suit involving 
a much larger subject-matter, a portion of which is 
gill sub judice , and cannot therefore be given by the 
High Court upon a decree of the Privy Council, 
not provided for by the decree. Leelanttnd 
Singh v. Court of Wards . 14 W, R. 387 


COSTS — contd . 


I. SPECIAL CASES — contd. 


148. 


Administrator 


GeneraV s Act (II of 1874), s. 35 — Plaintiff succeeding 
as to part of claim only. In April 1885, A entered 
into an agreement in writing with B, whereby he 
agreed to act as the manager of B’s zamindaris 
and other landed properties for three years on 
certain terms therein mentioned. The agreement 
was duly registered. On the 15th of June 1882, B 
sued the Administrator- General of Bengal, as ad- 
ministrator of A’s estate, to recover certain sums 
of money, set forth in detail in the plaint, as having 
been received by A and not accounted for, stating 
that they had been misappropriated by A. Held , 
that, under the special terms of the Administrator 
General’s Act, II of 1874, the plaintiff (having 
succeeded as to part of his claim only) was not en- 
titled to any costs as against A’& estate, but was 
liable to pay costs on the portion of his claim which 
was disallowed. Harender Kishore Singh v. 
Administrator General of Bengal 

X. Xi. R. 12 Calc. 357 

149. Suit for injunction or 


damages — Decree refusing injunction, but not 
giving damages — “ Substantial success. ” In a 
suit for an injunction or damages for obstruction by 
the defendant of the plaintiff’s light and air, the 
defendant paid R200 into Court. The first Court 
granted an injunction, but on appeal the decree 
was varied, and an injunction refused, but R500 
damages given to the plaintiff. On the question 
of costs, it was argued for the defendant (appellant) 
that he should he given his costs of appeal, as he 
had succeeded in setting aside the injunction grant- 
ed by the lower Court, and should also get his 
costs of hearing in the lower Court, as the whole 
contest there had been as to the right to an injunc- 
tion, which in appeal had been refused. The de- 
fendant had paid R200 into Court when he filed his 
written statement, and would have paid more if he 
could have obtained any indication from the plaintiff 
of the amount that would satisfy him. Nothing, 
however, would satisfy the plantiff but an injunc- 
tion, and he had failed to get it. Held , that the 
plaintiff should have his costs of hearing in the 
lower Court, and that each party should pay his 
costs of the appeal and of the proceedings on the 
rule for an injunction before the trial, the ordinary - 
rule should be observed, and the costs should follow 
the. event. The event in this case was that the 
plaintiff had proved his case against the defendant, 
although he had not got the precise form of relief 
which he wanted. If a party substantially suc- 
ceeds, he is entitled to his costs. Ghanasham 
Nilkant Nadkarni v. Moroba Ramchandri Pai 
1. L. R. 18 Bom. 474 

Summary suit for posse s- 


150. —— 

Sion — Cases under s. 15, Limitation Act 1XIV of 
1859) — Act XX of 1865 — Pleader’s fees. In cases 
under s. 15, Act XIV of 1859, it was in the discre- 
tion of the Court to give costs, .either as provided 
in s. 1 of the rules passed by the High Court under 
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Act XX of 1865 or (if the proceedings be a miscel- 
laneous case) according to s. 8 of those rules. 
Radha Kbisto Chaklanuvis v . Kalee. Prossono 
Roy 15 W. R. 268 


151 Tender— Amount stipulated for 

in contract not tendered — Right of plaintiff to come to 
Court for determination of amount of compensation. 
In a suit on a bond which stipulated for interest 
at 6 per cent., and 24 per cent, interest from date 
of loan in case the terms of the bond were not com- 
plied with,, the defendant tendered what he con- 
sidered sufficient compensation to the plaintiff 
before suit, and claimed exemption from payment 
of interest and costs. Held , that, as the defendant 
had not tendered the amount stipulated for in the 
bond, the plaintiff was justified in coming to the 
Court to obtain a decision as to the rate of compen- 
sation which should be paid and was entitled to his 
costs. Vengideswara Putter v . Chatu Achen 
I. Xi. R. 8 Mad. 224 


152 . Third persons, payment 

of costs by — Civil Procedure Code, 1859 , s. 187 
Power of Court to order costs to he paid by person 
not a party to the suit— Sham Plaintiff. A L D and 
others having got a decree in a suit in which S B D 
a purdah-nashin, was plaintiff, a rule nisi was ob- 
tained by them against J G S and another, on the 
around that he was the real plaintiff and S B D 
only a nominal one. It appeared that S B D had no 
means of her own, but lived in the house of J CS 
who could explain nothing of her circumstances, or 
why she was residing in his house ; but he stated 
that she had purchased the former plaintiff’s right 
in the suit against a decree, she having been pre- 
viously uninterested in the matter, and the only 
reason suggested for her doing so was that a small 
portion of the premises in question would serve for 
carrying out a religious purpose said to be enter- 
tained by her. The Court found that S B D w as 
only a sham plaintiff, and that J C S was the real 
one, and the rule was made absolute. Held, that 
the words “ another party ” in s. 187 of Act? \ III 
of 1859 should be read as if identical with - ano- 
ther party to the suit.’ 5 Held, also, that the Court 
cannot, by its judgment in any given suit, deal 
directly with persons not before it in that suit ; 
that the Court has the same power of directing that 
the costs of any party to a suit for the recovery of 
land shall be paid by a person who is not on the 
record, as the late Supreme Court had, and as the 
Courts at Westminster still possess and exercise ; 
that the recovery of costs from the real plaintiff m 
a suit in which the plaintiff on the record is only a 
sham one is not a step in the proceedings m any 
particular suit, nor can it be made the subject of a 
separate plaint, but is of the nature of a substan- 
tive proceeding in personam, and is within the 
equitable jurisdiction of the Court ; that if the 
plaintiff on the record in a suit be only a sham one, 
the defendant may proceed against the real plaint- 
iff for costs ; that the real plaintiff in a suit in 


which the one on the record is a sham plaintiff 
liable for the costs. Rama Sundery Dqssee v , 
Anundololl Doss . Bourke O. C. 44 


Affirmed on appeal . Bourke A. O. C. 88 


s.c. Jons tee Cbdun'der Seist v . Anundo Lall 

Das .... 14 W. R. O. C. 1 


158, - — : Person setting' 

Court in motion for improper purpose — Champerty 
and Maintenance. Where the Court finds any 
person, though not a party to the suit, guilty of 
champerty or maintenance, and setting in motion 
the process of the Court for improper purposes, 
such person will be made to pay the costs of such 
proceeding. Juggessur Coowar v . Prossong 
Coomar Ghose . . 1 Ind. Jur. 3ST. S. 282£ 


154. 


Order for pay- 


ment of costs by person not party to the suit, and 
after dismissal of suit — Power of Mofussil Courts . 
The plaintiffs brought a suit for the recovery of 
certain property and R and B, being desirous of 
entering into a transaction for the purpose of assist- 
ing the plaintiffs to recover it, agreed that they 
should receive one-half the property that might 
be recovered in consideration of their assistance in 
recovering it ; they thereupon purchased from the 
plaintiffs for a nominal sum one-half their interest 
in the property, but instead of taking a conveyance *, 
in their own names, and joining as plaintiffs in the 
suit, they took a conveyance in the name of one S, 
an indigent member of their family and dependent 
on them for support, and caused the suit to be 
brought in the name of S and the plaintiff jointly. 
The Judge found that S had been put forward by R 
and B in order to save themselves from having to 
pay the costs of the suits which were brought to 
establish the claim, in case they should be unsuc- 
cessful, and was of opinion that R and B were the 
real plaintiffs in the suit, though acting in the name 
of S. Two suits had then been brought by the 
plaintiffs and S 9 which were dismissed, and decrees 
for costs given in favour of the defendants ; and 
the Judge ordered that the names of R and B 
should be added to the decrees for costs. Held, 
that, though the Judge might have had power to 
make the order whilst the suits were pending be- 
fore him, he had no power to make such order after 
dismissing the suits. Mofussil Courts have no 
power to make orders in pcenam against persons who 
are not parties to the suit, such as is possessed by 
the original side of the High Court. Ramnidhy 
Koondoo v. Ajoodyaram Khay 

-11 B. L. R. Ap. 87 : 20 W. R. 123 

£g 5 t — — Payment of cost & 

bu person not party to suit — Plaintiff s costs. Cir- 
cumstances under which the Court will order costs 

of the suit, or of parties to the suit, to be paid by 
third persons not parties to the suit. Bamasun- 
dam Dasi ». Ramnabayab Miitbb ^ L Ap 65 . 
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156. Sham Defendant 

The Court will not order a person not on the record 
to pay the costs decreed against the defendant, 
when the latter is real and not a sham defendant, 
and himself did the wrongful act on which the suit 
was based, and has an interest in the subject-matter 
of the suit ; and when the plaintiff knew before the 
trial the circumstances under which he afterwards 
sought to make such third person responsible for 
the costs, and might have added him as a defend- 
ant on the record. Prankumari Dasi v. Abi- 
nash Chandra Mookerjee . 9B. L. B. 210 

See Chunder Kant Mookerjee v. Ramcoomar 
Koondoo . 13 B. L, B. 530 : 22 W. B. 138 

157. — — — Payment or se- 

curity for costs by person not a party to the suit — 
Suit against stranger to suit for costs — Civil Pro- 
cedure Code , 1859, s. 73. Where it appears that 
the plaintiff in a suit is in fact suing on behalf of 
another person who is not a party on the record, 
the ordinary practice is to require security for costs 
and to stay the proceedings till it is given. The 
rejection by the Court of an application under Act 
Will of 1S59, s. 73, to have a stranger, who has-an in- 
terest in the suit, made a co-plaintiff on the record, 
cannot give aground for an action against such 
stranger for costs incurred in the suit, which would 
not otherwise lie. The cases in which persons 
other than parties to the suit have been held liable 
to costs in England relate to applications either in 
the cause itself or to the disciplinary and summary 
jurisdiction of the Courts. They give no support to 
the contention that an independent action will 
under such circumstances lie. Ram Coomar 
Coondoo v. Chunderkanto Mookerjee 

I. Ii. B. 2. Gale. 223 : L. B. 4 1. A. 28 

158. — - — — Payment of costs 

by pesrons made parties ivithout their consent. Per- 
sons who without their consent are made parties to 
a suit in the appellate stage cannot be made liable 
for costs, simply because they encouraged the 
plaintiff to bring the suit and provided him with 
the necessary funds. Watson & Co. v. Hurgobind 
Sookul . . . . 22 W. B. 35 

159. — Transfer of ease from un- 

defended to defended board —Practice. The 
costs of a transfer of a case from the undefended 
to the defended board must be borne by the party 
making the application. Bindqo Madhtjb Mitter 
v. Woomesh Chunder Paul . 2 Hyde 86 

Bhoyritb Chunder Doss v. Chundi Churn 
Mitter .... Bourke 238 

100. — - — Transfer of ease from 

•chambers into Court— Payment of costs of 
summons as condition precedent to proceeding with 
a suit — Practice. The Court will not order as a 
condition precedent to proceeding to the hearing of 
a suit the payment of the costs of a summons ad- 
journed from chambers into Court and there dis- 
missed with costs. Sookabax t7. Lakshmibai 

12 Bom. 9 


COSTS — contd. 
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161. . — Trustees — Separate set of costs . 

Trustees will be allowed a separate set of costs 
on appeal. Peters v. Manuk 

13 B. Ii. B. 383 : 22 W. B. 175 

102. — ■ — — — Trustee delay- 

ing in assigning the legal estate— Costs— -Cestui 
que trust , conveyance by, and suit by purchaser to 
compel trustee to join in the conveyance. A trustee 
who acts unreasonably in delaying to join in a con- 
veyance, though guiity of no actual misconduct, 
further than that shown by an unwarrantable delay 
in doing that which he is bound to do, will be made 
to pay the costs of a suit brought against him for 
the purpose of compelling him to do his duty, not- 
withstanding that neither an offer to pay such costs 
as he might incur attending the conveyance, nor a 
tender of a release from his position as trustee, has 
ever been made to him ; he, however, will still be 
allowed his costs attending the conveyance when 
completed. Mackertich v. Rebeiro 

I. L. B, 11 Gale. 628 


163. — Valuation of suit— Discre- 

tion as to costs. A Judge is not bound to give costs 
at a certain valuation. Khoda Buksh v. Mowla 
Buksh . . . 14 W. B. 255 


164. Stamp duty — 

Mistake of Court in law. A defendant is only 
chargeable as costs with that amount of stamp duty 
which can legally be demanded from the plaintiff, 
and not with any excess he may have had to pay 
through a mistake in law by the Court. Ajoodhya 
Chowbey v. Daibee Singh . 8 Agra Bev. 5 

105. — Appeal — Court 

Fees Act, 1870, s. 12 — Discretion as to costs. An 
appellant was held to have acted rightly in putting 
in his appeal upon the valuation of the plaintiff as 
approved of by the first Court, although that valua- 
tion had been greatly over-estimated, and the Ap- 
pellate Court was held to have been justified in 
awarding costs in proportion to what it considered 
the proper valuation. There is nothing in s. 12 of 
the Court Fees Act to preclude a Judge from exer 
cising his discretion as to costs. Muthooranath 
Mojoomdar v. Mohobutoonnissa Bibee 

20 W. B, 208 


166. Vendor and Purchaser — 

Suit for damages for breach of contract and refund 
of earnest money — Omission to tender . In a suit 
for damages for breach of a contract to sell im- 
moveable property and for refund of the earnest 
money paid to the plaintiff by the defendant in 
which the plaintiff obtained a decree for the ear- 
nest money i—Held, that, as the defendant had not 
paid the earnest money into Court, nor formally 
tendered it, she must pay the costs of the suit. 
Pitamber Sundarji v. Cassibai 

I. Ii. B. 11 Bom. 272 

107 , Vexatious litigation-r- 8 toe- 

cessful party ordered to pay costs. The Court de- 
parted from the general rule that a successful party 
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is entitled to his costs, in a case where the appellant 
had manifestly acted vexatiously towards the^re - 
spondent, and, as a protest against frivolous litiga- 
tion, ordered the appellant to pay the respo nde nt s 
costs. Gyanee Ram v. Palee Ram . 2 3n . W. 73 

108. Will —Costs of opposing will by 

heirs of deceased. The heirs of a deceased person 
have a right to insist upon an adverse will being 
proved in solemn form by the attesting witnesses, 
and ought not to be saddled with the adverse party s 
costs when occasioned by such opposition as they 
were entitled to offer. Mattjnginee Dossee v. 
Hubee Pees ad Mundal . . 24 W. K. 25 

169. Withdrawal of suit— Owiw- 

sion to obtain leave to bring another — Civil Proce- 
dure Code , as. 97 and 187. The High Court has no 
power, under the Civil Procedure Code, to award 
costs to the defendant when the plaintiff withdraws, 
not having asked leave to do so, with liberty to 
bring another suit for the same matter. Brass v. 
Tirevemgada Pillai . I Mad. 24 1 

170. — — — Order for costs 

made in absence of 9 and without notice to, plaintiff. 
The plaintiffs on the day fixed for hearing asked for 
permission to withdraw a suit, which was granted 
ex parte. Before the order was drawn up, the de- 
fendants’ pleaders, hearing that the suit had been 
withdrawn, applied for their costs. The applica- 
tion was allowed and the order was prepared, costs 
being awarded to the defendants. Held , that, as 
the defendants had been summoned, the lower 
Court should neither have passed an order allowing 
the suit to be withdrawn without notice to the 
defendants, nor should it, without notice to the 
plaintiffs, have passed an order charging them with 
costs. Misser Debee Pershad v. Btjldeo Per- 
shad . . . . • 5 1ST. W . 116 

171. Witness — Suit by witness to 

recover costs incurred in giving evidence in proceedings 
under s. 145 , Criminal Procedure Code ( Act V of 
1898} — Maintainability — Public duty, if exists to give 
evidence in criminal case, when proceeding quasi -civil 
— Implied contract — Contract Act (IX of 1872), s. 70 
— Refusal to give costs by Magistrate— Res judicata. 
A civil suit brought by a witness to recover costs 
incurred in appearing to give evidence in a pro- 
ceeding under s. 145, Criminal Procedure Code, is 
maintainable. A witness in such a proceeding had 
asked for his costs in the Magistrate’s Court and 
had been referred to the Civil Court. On his bring- 
ing a civil suit : Held, that the principle of res 
judicata did not apply in a matter like this and 
the suit was maintainable. Semble: Such a suit 
may come under s. 70, Indian Contract Act. Hallet 
v. Mears , 13 East's Reports of Cases 15, Pell v. 
Haubeny , 5 Exchequer Reports 955, referred to. 
Nemai Chandra Ghose v. Ajahar Chowdhtjry 

8 C. W. BT. 178 


COSTS — contd. 

2. COSTS OUT OF ESTATE. 

1. Administration snit —Next 

friend — Unnecessary suit — Liability of next friend 
for costs — Adoption of suit by plaintiff — Costs of 
solicitor of next friend where suit unnecessary — * 
Solicitor's lien on estate recovered or preserved by 
suit — Preservation of estate from future risk Ap- 

pointment of Receiver— Insane Executrix — Act II of 
1874 , s. 35. The plaintiff, who was a minor, sued by 
her next friend (her husband) for the administration 
of her father, Purshotam Ramji. The defendants 
in the suit were the plaintiff’s mother, Nanbai, who 
was the widow and executrix of Purshotam Ramji, 
and one Burjorji, who had been appointed by 
Nanbai to act for her during her absence on pilgrim- 
age. The plaint alleged that Nanbai was insane 
and unfit to manage the estate, and that Burjorji 
was mismanaging and wasting it. A receiver was 
appointed shortly after the filing of the suit. At the 
hearing the suit was dismissd as against Burjorji, 
and the Court ordered that his costs should be paid 
by the plaintiff’s next friend being of opinion that 
he was the real actor in the suit, and that it would 
bo unfair to make the plaintiff’s estate bear the 
costs of proceedings in which she had no real voice. 
The Court was further of opinion that at the time 
the suit was filed Nanbai was not of unsound mind, 
but that she had subsequently become insane. The 
usual accounts were ordered to be taken as against 
Nanbai. The result of taking these accounts was 
that her administration of the estate as executrix 
was found to be unimpeachable, and in December 
1883 the Court made an order directing that the 
next friend should pay the costs of the infant 
plaintiff. The next friend became insolvent, and his 
solicitors (the respondents) obtained an order from 
the Judge in chambers that the receiver should pay 
their costs out of the estate in his hands. The 
plaintiff appealed. The respondents contended 
that the plaintiff had adopted the suit, and that 
they had a lien for their costs — at any rate so far as 
they were incurred for the recovery and preserva- 
tion of the estate. Held, that the respondents were 
not entitled to be paid out of the estate. The 
plaintiff had done no overt act signifying her 
adoption of the suit, and the fact that she remained 
passive was consistent with her disapproval of it, 
as the decree did not immediately affect her, or 
require her to take action until the death of her 
mother Nanbai. Held, also, that the property in 
the hands of the receiver could not be held to have 
been recovered by means of the suit, as it appeared 
that the investments were of a perfectly legitimate 
nature ; that there was no cause for alarm with 
respect to the safety of the property, and that the 
suit, so far as it was based on alleged danger to the 
estate, was quite uncalled for. it was argued for 
the respondents that the appointment of a receiver 
preserved the estate from future risk arising from 
the fact that the executrix Nanbai was of unsound 
mind. Held , that the mere fact that the appoint- 
ment of a receiver would preserve the estate from a 
possible danger in the future could not bring the. 



7. — Subsequent incon- 

sistent will of which prohate is also granted — Costs 
of executor* The executor of a will had obtained 
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2. COSTS OUT OF ESTATE — contd. 

case within the ordinary rule as to solicitor’s lien. 
Devkabai v, Jefferson, Bhaishankae, and 
Dinsha . . « I. Xj. R. 10 Bom. 248 

2. — — Administrator General’s 

Act (II of 1874), s. 18 and s. 35— Conflicting 
claims to property in possession of Administrator- 
General under order of Court — Costs of Adminis- 
trator-General in a suit to recover such property, how 
paid — Expenses of taking care of such property in- 
curred hy Administrator-General . The plaintiff 
and defendants Nos. 2, 3, 4, and 5 were the 
daughters of one 8, who died in Bombay on the 9th 
November 1885. Shortly after the death of 8, the 
plaintiff went to Delhi, leaving certain ornaments 
and other valuables belonging to her locked up in a 
box, which also contained certain property which 
had belonged to her mother S. The box remained 
in the house in which the plaintiff had resided with 
8. The key of the box was taken by the plaintiff 
to Delhi. During the plaintiff’s absence one of 
her sisters (defendant No. 3) presented a petition 
to the High Court alleging that all the property in 
the said box belonged to her deceased mother 8, 
and was in danger of being misappropriated by 
the plaintiff. Upon these allegations the Court, on 
the 16th January 2886, made an order under s. 18 of 
Act II of 1874, directing the Administrator- General 
to u take possession of the property of 8, and hold 
the same, subject to the further order of the Court. 5 ’ 
Pursuant to this order, the Administrator- General 
took possession of the box and all its contents. The 
plaintiff, admitting that some of the ornaments in 
the box had belonged to the estate of 8 , sued to 
recover the remainder of the ornaments therein, 
which she alleged belonged to herself, and which 
she specified in a separate list. Defendant No. 3 
denied her claim and contended that all the pro- 
perty belonged to the estate of 8. The other 
sisters of the plaintiff (defendants Nos. 2, 4, and 5) 
admitted the plaintiff’s claim. The Court held that 
the plaintiff had proved her claim, and directed that 
her property should be delivered over to her by the 
Administrator- General. Held , as to costs, that the 
Administrator- General was in the position of an 
interpleading plaintiff, and that he was entitled, 
in the first instance, to recover his costs from the 
losing claimant (defendant No. 3). Failing reco- 
very from defendant No. 3, he was entitled to be 
paid his costs out of the estate of 8 , and if and in 
so far as to that estate proved insufficient, he was 
entitled to recover them out of the property which 
was the subject-matter of the suit. Held, also, 
that the costs of the Administrator General included 
the expenses incurred by him in taking care of the 
property entrusted to him by the order of the 
Court ; such expenses to be a pportioned according 
to the amounts respectively belonging to the estate 
of 8 and to the plaintiff, and to be paid accordingly 
out of the said estate and out of the property of 
the plaintiff. Amir Jan v. Rivett-Carnag 

I, X., R, 10 Bom, 850 


2. COSTS OUT OF ESTATE — contd. 


Partnership suit 


-Deceased partner — Costs of his legal representa- 
tive ordered out of the estate he represents — Benefi- 
ciaries not represented — Parties. The plaintiff 
as Administrator- General and Administrator of the 
estate of one, H, filed this suit against the partners 
of H to recover H's share in the partnership. A 
decree was made referring it to the Commissioner 
to take the accounts of the partnership, etc., and 
the plaintiff’s costs were ordered by the said decree 
to be paid out of the partnership assets, and in case 
such assets should be insufficient, it was ordered 
that the plaintiff do recover his costs from the 
estate of H. There were no assets of the partner- 
ship. The plaintiff now took out a summons call- 
ing on R as son and legal representative of H to 
show cause why he should not pay the said costs, or 
why in default the estate of H in his hands should 
not be attached. R objected that he was no party 
to this suit when the decree was made, and neither 
he nor his father’s estate in his hands was bound 
by it. Held, that the summons must be dismiss- 
ed. The decree, so far as it purported to affect the 
estate of H, was not a valid decree, inasmuch as 
the person or persons beneficially interested in that 
estate were not then before the Court. Loudon v . 
Khatao Rowji . . I. L. R. 16 Bom. 515 


Unsuccessful suit while in 


possession pending appeal— Reversal of decree 
for possession on appeal . A under a decree against 
B took possession of B’s estate and continued a 
litigation which had been commenced by B's mana- 
ger, and in which he was unsuccessful and charged 
with the costs of suit. B meanwhile, having ap- 
pealed to the Privy Council, obtained a decree res- 
toring her to possession of the estate. Held, that A 
could not recover the costs he was charged with 
from the estate. Huro Monee alias Huro Monee 
Debia v. Ram Kishore Acharjee 

6 W. R. Mis. 124 

5. "Will, construction of— Diffi- 

culty of construction caused hy testator. In a suit 
for the construction of a will, Held , that the diffi- 
culty of construction having been caused by the 
testator himself, and in regard to the circumstances 
and position of the parties, cosfs should come out of 
the estate. Indra Kunwar v. Jaipal Kunwar 

I. X,. R. 15 Calc. 725* 
L. R. 15 I. A. 127 


Suit for construc- 


tion of will — Construction too simple to require assis- 
tance of Court. In a suit for the construction of a 
will, where the construction was not so difficult as to 
have required the assistance of the Court, it was 
held to be not a case where the estate should bear 
the costs. The suit was therefore dismissed with 
costs. Narayani Dasi v. Administrator- Gene- 
ral of Bengal . . I. Ii. R. 21 Cale. 688 


COSTS— contd. 


COSTS — contd. 
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COSTS —could. 


COSTS — contd. 


2. COSTS OUT OF ESTATE — concld* 


4. COSTS IN THE CAUSE. 


probate thereof, when the executor of a subsequent 
(and inconsistent) will applied for and obtained pro- 
bate cf the second will. Held, that, having regard 
to the circumstances of the case and to the fact that 
the litigation was produced by the conduct of the 
testatrix herself, the executors of both wills were 
entitled to their costs, to be paid out of the estate, 
but that, in so far as the costs would not be covered 
by the estate, each party must bear his own costs. 
In the goods of Taramoni Dasi 

I. Xj. R. 25 Gale. 553 


3. INTEREST ON COSTS. 

Discretion of Court— Exe- 


cution of decree. The Court, in executing a decree? 
has no power to allow interests on costs when not 
mentioned in the decree. The proper course for ob- 
taining such interest is to apply to the Court which 
passed the decree to amend it. Ulfutunnissa v. 
Mohan Lal Sukul . 6 33. L. E. Ap. 33 


Costs of translation and 


printing — Execution of decree of Privy Council. 
When on appeal to the Privy Council it was ordered 
that the decree of the High Court be reversed with 
£276-12-2 costs, and that the decree of the Zilla 
Court be affirmed with costs in the Courts below, 
in execution of the decree it was held that the 
decree-holler was entitled to the costs of translation 
and printing incurred by him for transmission of 
the record to the Privy Council, and that he was 
entitled to interest upon these costs, but not to 
interest upon the said £276-12-2. Mad an Thakttr 
v. Lopez . . . . 9B, L.E. Ap. 22 

s.o. Muddun Thakoor v. Morrison 

18 W. R. 253 


Refund of costs paid 


under decree subsequently reversed — Money 
paid under good decree. Costs paid in compliance 
with a decree subsequently reversed may be ordered 
to be refunded by the Court which made the original 
decree. A party to a suit, whose case has been 
dismissed in both the lower Courts with costs, is 
entitled, when the decrees of the lower Courts are 
reversed by the Privy Council and the case remand- 
ed for re-trial, to apply for a refund of the costs 
already paid under the decrees of the lower Courts, 
but not for interest on such ~ costs. Such an 
app ication need not be made to the Privy Council, 
but may be made to the Court in which the suit 
was instituted. Dorab Ally Khan v. Abdool 
Azeez . I. L. R. 4 Calc. 229 :3C, L. R. 358 

4. — — Where"" a decree 

under which costs were recovered is reversed, no 
express order is needed for refund of the costs ; the 
party who recovered having no right to retain the 
same. Interest is awardable on costs to be so re- 
funded. Kedar Nath Pakrasee v. Doya Moyee 
Debt a . . . . 20 W. R. 49 


Costs in the Cause 

meaning of such an order made in an interlocutory 
proceeding. Where, in an interlocutory proceed- 
ing, the order as to costs is that the costs thereof 
shall be 64 costs in the cause,’ 4 5 these words do not 
mean that costs will follow the event, but that those 
costs remain to be dealt with by the Court at the 
hearing, the Judge at the trial having still power to 
deal with such costs. Templeton v. Laurie (1900) 
I. Ii. R. 25 Bom. 230 


5. ORDER AS TO COSTS. 


L Appeal from order 

as to costs — Dismissal of suit for non-appear- 
ance — Restoration of suit to file on application of 
plaintiff — Order that plaintiff should pay the general 
costs of suit — Civil Procedure Code (Act XIV of 
1882), s. 99 — Practice. A Judge, when restoring 
a suit to the file under s. 99 of the Civil Procedure 
Code (Act IV" of 1882), has no jurisdiction to pass 
at that time any order as to the general costs of the 
suit. Krishna Vithal Poole v. Ganesh Bhaskar 
Tail ah (1901) . . I. L. R. 28 Bom. 201 


6. SCALE OF COSTS. 

Costs on highest scale. 


1 . 

In the Court below a decree was passed in favour of 
the plaintiff with costs on scale No. 3. On appeal 
the decree as to costs was altered, it being ordered 
that each party should pay his own costs to be 
taxed on scale No. 2. Buldeo Narayan v. Scrym- 
geottr .... © B. L. R. 581 

See also Miller v. Gouripore Company 

8 B. L. R. 285 


7. TAXATION OF COSTS. 

1. Appearance before taxing 

officer — Attorney — Apperance for several par- 
ties— Summons to attend taxation ■ — Practice. Any 
work which an attorney dees jointly for several 
parties together he can only make one charge for, 
and where he appears for any number of parties 
before the taxing officer at the taxation of the costs 
of a suit, he must be taken to represent them joint- 
ly. The taxing officer should not issue separate 
summonses to different parties who appear by one 
attorney. Kenny v. Administrator- General 
of Bengal . . 7 B.L.R. Ap. 50 


Accountants employed not 


under order of Court — Useful and necessary 
expense. In a suit to set aside a settlement, two 
accountants were employed a.t the plaintiff’s ins- 
tance, and not by order of Court, to examine the 
settler’s books and give evidence; — Held , that the 
investigation being most useful to the Court, and 
adapted to the ends of justice, the taxing master 
was right in allowing their expenses. MacNair 
Hogg .... 2 Hyde 89 

4 P 
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COSTS —ccntd. 

7. TAXATION OF COSTS— confcZ. 

3. „ Costs of Government Soli- 

citor wliere suit against Government has 
been dismissed with costs— Power of Taxing 
Officer. The Government solicitor, who receives a 
monthly salary as such, receives no further payment 
from Government in respect of any costs of litiga- 
tion to which Government is a party, except 4 4 out 
fees 5 5 or actual payments made by him on behalf of 
Government, and pays no fees when he instructs 
the Advocate-General ; but under his arrangement 
with Government, he is entitled to retain the costs 
decreed to Government, if recovered, and he then 
pays to the Advocate- General the fees of counsel 
allowed by the taxing officer. Held , that, when a 
suit against Government is dismissed with costs, 
costs should be taxed in the usual way, and the 
taxing officer cannot enquire into the arrangement 
as to remuneration of its Law Officers by Govern- 
ment. Azimtjlla Saheb v. Secretary of State 
for India . . I. L. R. 15 Mad. 405 


COSTS — contd. 


TAXATION OF COSTS— co^i. 


4 , — - — Suit against Secretary of 

State — Dismissal of suit with costs— Remuneration 
of Law Officers— Agreement between Government and 
Government Solicitor — Agreement not illegal nor 
contrary to public policy . Assuming that the ar- 
rangement between the Government and its soli- 
citor is that the latter should receive a salary, and in 
addition the costs awarded to Government, this 
arrangement cannot affect a third party, condemned 
in costs, and the taxing officer has no right 
to take such an arrangement into consideration ; 
neither is it illegal or contrary to public policy. 
Muhamed Alim Oollah Sahib v. Secretary of 
State for India . 1. 1 *. R. 17 Mad. 102 

Affirming, on appeal, decision in Azimxtlla 
Saheb v. Secretary of State for India 

I. L. R. 15 Mad. 405 


5. — - — — Attorney and Client - 

Trustees — Bills of costs paid by majority of trustees 
— Right of dissenting trustees to have bills taxed 
even after payment— Jurisdiction of High Court. 
In a suit relating to a charitable trust, the decree 
directed that the costs of all parties thereto, when 
taxed, should be paid out of the trust fund. Cer- 
tain bills of costs were subsequently furnished to 
the trustees by the attorneys. Two of the trustees 
thought the bills reasonable, and agreed that they 
should be paid. The third trustee objected to the 
amount of the bills as exorbitant, and desired 
that they should be taxed. Notwithstanding 
his protest, however, the other trustees paid 
the Mils without taxation. He thereupon took 
out a summons calling upon his co-trustees and the 
attorney to show cause why the bills should not be 
taxed, and why they should not refund any sum 
which had been overpaid. Held , that the dissenting 
trustee was entitled to have the bills taxed, although 
they had It ecu paid, and that the High Court had 
jurisdiction to order taxation to be made. Jiji- 
BHOY MtUfCBFRJI JlJIBHOY V. ByraMJI JlJIBHOY 

X, L, R. 18 Bom. 189 


inaHfnfiAn ™ relating to charitable 

institution or endowment- Defendants’ costs as 
between attorney and client ordered out of the charity 
estate— Charges allowed and disallowed as against 
estate— Discretion of Taxing Master— Trustee. ° In a 
suit brought by the Advocate-General at the 
instance of relators for the purpose of removing 
the defendants irom the position of directors of a 
Manomedan mosque, and for administration of the 
property of the mosque, etc., the decree ordered that 
the defendants should have their costs taxed as 
between attorney and client out of the charity 
funds. The attorneys of the defendants according- 
ly brought in them bill of costs, and in taxation It 
v'as contended that they should be allowed 
out of the charity funds all the sums which the 
taxing master certified they should pay their 
attorneys. Held, that where the taxing master deci- 
ded that certain items allowed against the defend- 
ants should not come out of the charity funds, his 
decision could not be disturbed. It does not fol- 
low- that because a charge is proper to be allowed 
between an attorney and client that the client, if a 
trustee, should be allowed that charge out of the 
trust funds. Advocate- General of Bombay v. 
Abdul Kadur . 1. 1. R. 20 Bom. 301 

7. — Costs of two Counsel— Dis- 

cretion of Taxing Officer — Insolvency proceedings 

Allegations of improper conduct — Purchaser — 
Practice . A rule was obtained in certain insolvency 
proceedings against the purchaser of property of the 
insolvent to show cause w r hy such purchase should 
not be set aside, and alleging improper conduct on 
the part of the purchaser, who was represented 
by two counselat the hearing of the rule. On 
taxation of costs of the purchaser, the other par- 
ties objected to the costs of two counsel on behalf 
of the purchaser being allowed. Held , that, having 
regard to the allegations made, the taxing officer 
exercised a right discretion in allowing the costs of 
two counsel. In the matter of Beer Nursing 
. . . X. L. R. 24 Calc. 891 

' ~~ High Court Rules 

and Forms, 1901 , Rule 577 — Taxing Master's deci- 
sion on a question of costs— Review by the Chambers 
Judge— Third Counsel's costs in a defended long 
cause— Practice as to retaining of Counsel and their 
costs— Costs of a third Counsel engaged to ash for 
transfer of case from one Judge to another— Prac- 
tice. As a general rule the Judge in Chambers will 
not, on a review of taxation, interfere with items 
of taxation, which are entirely within the Taxing 
Master’s discretion or go into details of such cliscre^ 
tionary items ; but there is nothing to prevent him 
from doing so if it appears to him that the inter- 
ests of justice require his interference and it would 
be his duty in all such cases to review and revise 
taxation and judge and decide for himself what 
would be a just order to make under the circum- 
stances. Where two counsel are already briefed in 
a ease, and a third is instructed to make an appli- 
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COSTS —conoid. 

7. TAXATION OF COSTS— concld. 

cation to transfer the case from one Judge to another 
and thp order making the transfer makes no 
provision as to costs, the costs should on taxation 
be refused between party and party, though they 
may be allowed between attorney and client. A 
party to a defended long cause is entitled to appear 
by two counsel. If both counsel attend through- 
out the hearing and the other party is ordered to pay 
costs of the suit their brief fees and full refreshers 
would be allowed on taxation against the losing 
party. If the suit is conducted by one counsel 
only throughout, the full refreshers of the conducting 
counsel and a nominal refresher of 2 G. Ms. of 
the other counsel would be properly allowable 
against the opponent, if ordered to pay costs. If 
the absent counsel attends for portions of the 
time the case is at hearing, his refresher, propor- 
tionate to the time he attends, would also bo 
properly allowable in addition to the full refresher 
allowed to the counsel, who attends and conducts 
the case. Where a party to a defended long cause 
engages two counsel he has a right to the services 
of at least one of them. He is under no obligation 
whatever to engage a third counsel. If both 
counsel find -that they would owing to other engage- 
ments be unable to go in and conduct the case, when 
it is called on, it is obviously the duty of one of 
them to return the brief. If three counsel are 
engaged before the hearing it will be for the Taxing 
Master to consider the fees and refreshers of which 
two he will allow between party and party and 
which counsel’s fees should go between attor- 
ney and client. A Solicitor engaging three 
counsel is entitled to have ' his third counsel’s costs 
taxed between attorney and client, if he proves 
express authority from his client or if he proves 
that some peculiar contingency arose, which made it 
necessary for him to engage a third counsel in order 
to safe-guard his client’s interests. If a third 
counsel is added after the hearing of the suit has 
commenced such addition must be at the cost of the 
party doing so. Banoo Begum v. Mm Aun Ali 
(1907) . . . I. L. B. 32 Bom. 262 

COSTS OB COMMISSION - . 

See Civil Procedure Code, 1882, ss. 
397, 649 . . 10 C. W. N. 234 

CO-TBUSTEE. 

See Land Registration Act (Bengal j 
Act VI of 1876) . 12 C. W. N. 441 1 

COTTON" EBAUDS ACT (BOM. ACT IX ! 

OE 1863). 

See Appeal in Criminal Cases — Acts — 
Bombay Cotton Frauds Act. 

3 Bom. Cr. 12 

See Magistrate, jurisdiction of. 

3 Bom. Cr. 12 

1. . s. 2 — - Possession of adulterated 

cotton. Possession of adulterated cotton, even 


COTTON EBAUDS ACT (BOM. ACT IX 
OE 1863) — concld . 

• s, 2 — concld . 

though accompanied by a knowledge that the 
cotton is adulterated, is not sufficient to sustain a 
conviction of fraudulent adulteration or deteriora- 
tion of cotton under the Cotton Frauds Act. No 
criminality attaches to such possession till the 
cotton is actually offered for sale or compression. 
Reg. v. Hanmant Gavda . I. Xi. B. 1 Bom. 228 

2. — Mixing cotton. 

Ginning together two varieties of cotton "which had 
been mixed before, constitutes “ mixing ” within the 
meaning of s. 2 of Bombay Act IX of 1863. Reg. v . 
Chouthmal Lachhiram . . 11 Bom. 144 

3. — — — — ss, 2, 8* — Offering adulterated 

cotton for compression — Fraudulent intention. To 
constitute the offence of offering adulterated cotton 
for compression under s. 8 of Bombay Act IX of 
1863, it is not necessary to prove that the accused 
had a fraudulent intention, or that he had know- 
ledge of the cotton having been adulterated, or 
deteriorated, or mixed, as described ins. 2 of that 
Act. Reg-, v. Premji Bhagvan . 10 Bom. 295 

ss. 6 and 14. 

See Jurisdiction of Criminal Court 
— Offences committed only partly 
in one District — Adulteration. 

I. Is. B. 3 Bom. 384 

COTTON' EBAUDS BEGULATXON 
(BOM, BEG. Ill of 1829). 

‘ — s. 1. el. (1 ) — Charge under. Cotton 

having been sold subject to examination by an in- 
spector, the mere fact of cotton of two different 
qualities being found in one of the bales was held to 
be not sufficient to support a charge under s. 1, cl. 
(1) of Regulation III of 1829 (Bombay). Req* v. 
Rattanji Bjiukan . . 1 Bom. IT 

COUNCILS ACT. 

See Indian Councils Act. 

COUNCILS ACT, 1892. 

— ss, 5 ; 55 and 56 Vie., C. 14. 

See Bombay Civil Courts Act ( Bombay 
Act XIV of 1869). 

X. L. B. 32 Bom. 634 

COUNSEL. 

See Advocate . 14 B. L. E. Ap. 12 

5 B. L, B. Ap. TO 

See Barrister. 

See Civil Procedure Code, 1882, ss. 
102, 103, 117 I. L. B. 33 Bom. 4T5 

See Commiss on — Civil Cases. 

8 B. L. B. Ap. 101 
12 B. Xi. B. Ap. 4 
Cor. 7 

See Costs— Taxation of Costs. 

See Costs of two Counsel. 

X. Xi. B. 33 Bom, 4T5 

i p 2 
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OOXTHSEL — contd. 

Lee Insolvency Act, s. 36, 

II B. R. R. Ap. 33 
I, Is. R. 3 Bora. 270 

$ee Practice . I. D. R. 30 Bom. 198 
I. L.R. 33 Bo 03. 475 

See Practice — Ovtl C\ses— Motions. 

B. L. B. Sup. Vol. 809 

Right to Begin ... 9B.L.R. 417 

adjournment for convenience 

of— 

See Practice — Civil Cases — Affidavits. 

9 B. la. R. Ap, 10 
10 B. Is. R. 57 

’ , — . costs of second counsel. 

See Costs — Taxation of Costs. 

I. Is. R. 2 1 Calc. 891 
I. Is. R. 33 Bom. 475 

— exclusive right of audience— 

See Practice — Vakil and Counsel. 

I. Ii. R. 30 Calc. 983 

... giving instructions to, on refer- 

ence to High Court. 

See Letters Patent, High Court, cl. 10. 

8B.L.R.418 

— non-appearance of— 

See Appeal — Default in Appearance. 

I. Is. R. 26 Mad. 237 

— — — privilege of— 

See Defamation . I. Is. R. 19 Bom. 340 
receipt for fees of— 

See Stamp Act, 1879, Sch. II, Art. 15. 

I. Is. R. 18 AU. 132 

refreshers to— 

See Practice — Civil Cases — Counsel’s 
Fees . I. L. R. 12 Calc. 551 

1, .Practice as to Hearing. 
Where the senior counsel was absent when an appeal 
was opened, the Court allowed Mm to follow his 
junior. Dods v. Stewart . 8B.L.R. 340 

17 W. R. 49 

2. Hearing of Argument on 

preliminary issu9. Two counsel for the same 
party may he heard on argument of a preliminary 
issue. Fatmabai v. Aishabai 

I, L. R. 12 Bom. 454 
& -Privilege of Speech— Ques- 

tion as to the extent of privilege of speech accorded 
to counsel and advocates considered. Reg. v . 
Kashinath Dinkar . . 8 Bom. Cr. 123 

L ] : ~-~. T — — Advocate — Privi- 
lege. An advocate in India cannot be proceeded 


CO "ORT SHL — contd. 

against civilly or criminally for words uttered in his 
office as advocate. Sullivan v. Norton 

I. X.. R. 10 Mad. 28 

5 Arguments— Per Norman, J. 

It is improper in argument to endeavour to influ- 
ence a Court by reference to a course which another 
Court might think fit to adopt, or to the view wMch 
the Appellate Court might take of its proceedings, or 
1 even to refer to the likelihood of an appeal 
Juggernauts Sahoo v. Mahomed Hossein 

15 W. R. 173 

Q. — Power to bind Client— 

Appeal to Privy Council — Agreement by counsel 
not to appeal — Binding agreement on client. Where 
the counsel for the appellant had agreed, at the 
hearing of the case on appeal before the High Court, 
that, if the High Court would restrict its judgment 
to a finding on one of several issues, his client 
would not appeal to England : — Held , that that 
agreement was binding, and that the appeal could 
not be heard. Amir An v. Inderjtt Koer 

9 B. Is. R. 480 : 14 Moo. I. A. 203 

7. — Right to appear in Criminal 

Courts. A counsel or pleader is entitled to appear 
and act on behalf of the prosecution in a criminal 
case. Chandi Charan Chatterjee v. Chandra 
Kumar Ghose . . . 5B.L.E. Ap. 70 

8. — — References to High 

Court under $. 434, Criminal Procedure Code (Act 
XXV of 1861). In a reference to the High Court 
under s. 434 of the Criminal Procedure Code 
counsel are not heard as a matter of right, but of 
indulgence of the Court. Angelo v. Cargill 

9 B. I*. R, 417 : 18 W. R. Cr. 41 

Reg. v. Devama . . I. L, R, 1 Bom. 04 

9. Right of counsel to conduct 

prosecutions. Public Prosecutor — Criminal Pro- 
cedure Cede, 1872, ss. 59, 60, 235, 251, 252. Whe- 
ther or not a private complainant is permitted, 
under s. 59, of the Code of Criminal Procedure, to 
conduct a case as prosecutor, he may instruct coun- 
sel who shall be entitled to appear under No. 7, Ch. 
XI of the High Court rules, and the Public Prosecu- 
tor may thereupon avail himself of the counsels 
services under s. 90. The effect of s. 235 of the 
Code, read with ss. 59 and 60, is to make every case 
tried by the Court of Session a case falling within 
the provisions of s. 60, — that is to say, the Public 
Prosecutor may always avail himself of the services 
of counsel retained by a private individual, and in 
so doing he does not deprive himself of the manage- 
ment of the case. Where the assistance of counsel 
has once been accepted, that assistance is not ex- 
cluded at the stages of the trial (summing up by the 
prosecutor and his reply) to which ss. 251 and 252 
apply. In re Narayan M. Pendshe 

11 Bom. 102 

10. — __ Right of counsel or attorney 
to conduct prosecution — Presidency Magis- 
trate's Act, s. 129 — Criminal Procedure Code, 1882 
s. 495. With the exception of the Advocate Gene- 
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COUNSEL— corafc*. 

ral. Standing Counsel, Government Solicitor, or 
other officer generally or specially empowered by 
the Local Government in that behalf, no person, 
whether counsel or attorney, can claim the right to 
conduct the prosecution of any criminal case with- 
out the permission of the Presidency Magistrate. 
Empkess V. Butgkisto Dass . I. L. R. 6 Gale. 59 

6 C. L. B. 374 

11. — — Statement by counsel to 

Court — Practice. The Court will accept a state- 
ment from counsel from his place at the bar without 
burdening him with an oath. Per Stanley, J. 
Nistarini Dassee v. Nundo Lall Bose 

3 C. W. N, 694 

In the case on appeal, however, it was held that, 
though it has been the practice in Courts in England* 
to accept the statements of counsel made from his 
place at the bar, the Court entertained great doubt 
whether, if that course be objected to by the oppo- 
site side, the party putting forward such statement 
could insist upon its being made without the sanc- 
tity of an oath. Nundo Lal Bose v. Nistaeini 
Dassi . . I, L. B. 27 Gale. 428 

12. - Authority of counsel to 

compromise a case on behalf of his client— 
Nature of power conferred bp counsel's retainer. A 
counsel, unless his authority to act for his client is 
revoked, and such revocation is notified to the op- 
posite side, has, by virtue of his retainer and without 
need of further authority, full power to compromise 
a case on behalf of his client ; and the Court will not 
disturb a compromise so entered into, unless it ap- 
pears that it was entered into under a mistake and 
that some palpable injustice has been thereby 
caused to the client. Strauss v. Francis , L. R. 1 
Q. B . 379 , Matthews v. Munster , L. R. 20 Q. B. 
D. 141 , and In re West Devon Great Consols 
Mine , L. R . 38 Ch. D. 51, referred to. Jang 
Bahadxjr Singh v. Shankar Rai 

I. Ii. R. 13 All. 272 

13. — — — Compromise , of 

matters in suit , of matters outside scope of suit 

Authority of counsel to make such compromise 

General authority — Special authority — Notice 

Evidence , statement of counsel not made on oath if 
objected to. Per Maclean, CM. , and Macpherson 
and Hill, JJ. y on appeal from Stanley, J. — Coun- 
sel possesses a general authority, an apparent au- 
thority which must be taken to continue until notice 
be given to the other side by the client, that it has 
been determined to settle and compromise the suit 
in which he is actually retained as counsel. Where 
the compromise, however, extends to collateral 
matters, to matters quite outside the scope of the 
particular case in which counsel is engaged, in order 
to bind his client it must be shown that he had given 
his client special authority to compromise, upon the 
terms upon which the compromise was effected, and 
the other side cannot avail themselves of the posi- 
tion that they did not know that it had not been 
given ; they are not entitled to assume as in the 
case of an apparent authority that it was given and 
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was existing. . Where counsel under a misapprehen- 
sion of his client’s instructions and believing him- 
sell to ha ve authority, acts in fact without it, he can- 
not bmd his client. Nundo Lal Bose v. Nistaeini 
Da * sj • X.L. R. 27 Calc. 428 

4 C. W. N. 169 

14. » — Compromise by, of suit— 

Compromise by counsel or vakil, how far binding 
on client Presumption — Admission by counsel or 
valcil, how far binding. When a case is compro- 
mised by counsel or vakil on the instruction of a 
person who watches the case on behalf of the 
party : Held , that, even if the person instructing 
has no authority to bind the party, the compro- 
mise is binding on the latter if he ratifies the acts 
and the compromise. Per Banerjee, J.— The 
appointment of counsel or a vakil by a party 
to conduct a case does not necessarily authorise 
him to make a binding compromise on behalf of 
his client, unless there is express authority for it, 
although it gives him authority to make binding 
admissions on behalf of his client. But when a 
counsel or vakil enters into a compromise on be- 
half of his client, a presumption arises that he 
has done so with his client’s assent. Bhut Nath 
Sircar v. Ram Lall Sircar (19C0) 

6 C. W. N. 82- 

COUNSEL’S COSTS. 

See Costs— Taxation of Costs. 
COUNTERFEITING COIN. 

See (t Coin” . I. L. R. 29 All. 141 
See Criminal Procedure Code, s. 2> 5 
8 C. W. N. 717 
See Penal Code (Act XLV of 18601 
s. 231 . . I. L. R. 30 All. 93 


1 . 


Test of whether coin is 
230, 231. The test oi 


money— Penal Code, .... A1W tcau ^ 

whether a coin is money or not, is the possibility o 
taking it into the market and obtaining goods o: 
any kind in exchange for it. For this its value musl 
be ascertained and notorious. Held, therefore, 
that to counterfeit a coin of the Emperor Akbarh 
time was not an offence under ss. 230 and 231 of the 
Penal Code. Reg. v. Bapu Yadav 11 Bom. 172 

2; — 7 — Penal Code, s. 232 —Counter < 

feiting Queen s coin — Removing rings from coins usee 
as ornaments , and restoring the same to circulation, 
It is not an offence under s. 232 of the Indian 
Penal Code to remove the ring from a coin which 
has been used to form part of a necklace or othei 
ornament, and to work up the face of the coin 
where the ring has been, it not being shown thal 
any material part of the coin has at any time 
been removed. King Emperor v. Muhammad 
Husain (1901) . . I. L. R. 23 All. 420 

3. _ — Penal Code, s. 239, appliea- 

tion of. S. 239 of the Penal Code is directed 
against a person other than the coiner, who pro- 
cures, or obtains, or receives counterfeit coin, and 



— — Has power to review 

wrong order passed by it— Civil Procedure Code ( Act 
XIV of 1882 )i s. 622 — No interference where right 
result has been reached. A Court, which has dealt 
with a suit under a wrong section, has power to 
review and set aside its order for sufficient reason. 
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COUNTERFEITING COTS-zoncM. 

not to the offence committed by the coiner. 
Queen v. Sheobun alias Sheopershad 

3 S'. ¥, 150 

4. — : Penal Code, s. 241. — Delivery 

of coin not genuine. The gist of an offence under 
s. 241, Penal Code (passing as genuine coin known to 
be counterfeit), is that a person should deliver or 
attempt to induce any other person to receive as 
genuine coin known to be counterfeit. Queen v. 
Soorut . . . . 4 N. W. 62 

5. — Coin not forming legal 

tender — Penal Code , s. 230 — Act XIX of 1872 — 
Coins — Money. It is not necessary, to satisfy the 
ordinary definition of money, that a coin should be a 
legal tender receivable at a value in rupees fixed by 
law. Gold mohurs which, although they do not 
pass at an absolutely fixed value, yet have a current 
value, not ascertainable merely by weighing them as 
lumps of gold, but attaching to them as coin, are 
coins 5C for the time being used as money ” within 
the meaning of Act XIX of 1872. Queen v. Kunj 
Beharee . . . . 5 N. W. 187 

6. Proof of fabrication — Guilty 

knowledge. Where the charge is one of counterfeit- 
ing Queen c s coin, direct proof of fabrication is not 
necessary to render the person punishable under the 
sections of the Penal Code with reference to the 
uttering of false coin. Parushullah Mundul v. 
Kheroo Mundul. Queen v. Gurib Shek. Ram 
Rutton Saha v. Bawool Mundul 

23 W. R. Cr. 4 


— . Uttering eoins- 


-Coins of un- 
usual kind — Penal Code , s. 239 — Evidence. Evidence 
of the possession and attempted disposal of 
coins of an unusual kind is relevant on a charge of 
uttering such coins soon afterwards when the factum 
of uttering is denied. Queen- Empress v. Nur 
Mahomed . . . I. L. R, 8 Bom. 223 


GOVERNMENT 


COUNTERFEITING 

STAMP. 


See Majority Act, s. 3. 

I. li. R. 17 Gale. 044 

See Sanction for Prosecution — Where 
Sanction is necessary or otherwise. 

I. L. R. 15 All. 141 
I. L. R. 11 Bom. 659 
I. Xu R. 12 Bom. 36 
I. L. R. 17 Calc. 872 
1. D. R. 10 Mad. 154 
I. D. R. 11 Mad. 3, 500 
I. L. R. 12 Mad. 201 
I. 3 j. R. 15 Mad, 138 

See Sonthal Pergunnahs Settlement. 

I. Ii. R. 18 Calc, 133 

iVV _ ; Final Cod©, ©♦ 260. — The passing off 

a bhe-anna stamp as a one- rupee stamp is not coun- 
*-j**i*^ a tine- rupee stamp. Queen v, Shurroop 

Vfim ' ' * 2 W. R, Cr, 65 


COUNTERFEITING TRADE MARK. 

See Cause of Action . 10 C. W. K. 107 
See Collector of Customs, power of. 

I. t. R. 34 Calc. 511 

See Trade-mark. 
COUNTRY-LIQUOR. 

See Bombay Abkari Act. 

I. .!». R. 32 Bom. 157 

COURT. 

See Appeal. . 1. L. R. 29 Bom. 13 
See Decree . I. L. R. 33 Calc. 306 
See District Registrar. 

I. L. R. 30 Mad. 326 
See Foreign Court, judgment of. 

See Management of Estate by Court. 

— meaning of — 

See Bombay City Improvement Act. 

I. L. R. 27 Bom. 424 
See Companies Act, s. 130. 

I. L. R. 17 All. 252 

See Confession — Confessions of Pri- 
soners TRIED JOINTLY. 

I. Ii. R. 4 Calc. 483 

See Evidence Act, 1872, s. 3. 

13 B. L. R. Ap. 40 

See Evidence Act, 1872, s. 57. 

I. Ii. R. 14 Calc. 176 

See Superintendence of High Court — 
Civil Procedure Code, s. 622. 

I. Ii. R. 21 Bom. 279 

See Words and Phrases. 


power of — 
See Receiver . 


I. L. R. 34 Calc. 336 


— Place of trial of criminal case — 

Open Court — Pronouncing judgment in private 
house — -Criminal Procedure Cole , 1861, s. 279, 
Where a Magistrate conducted and closed the trial 
in the established Court-house, but could not by 
reason of illness pronounce judgment, which he did 
at his private house: — Held , that the procedure, be- 
ing exceptional and in no way prejudicial to the 
prisoner, could not be quashed as illegal under a. 
279 of the Criminal Procedure Code, 1861. Gov- 
ernment v. Holasee Singh . 1 Agra Cr. 17 

* • 

COURT ACTING AS ARBITRATOR. 

See Agreement . 10 C. W. N. 835 

COURT, JURISDICTION OF. 



€OURT, JURISDICTION O &—concld. 

The High Court will not interfere under s. 622 of 
the Civil Procedure Code, where the lower Court 
has, in so setting aside its previous order, arrived 
at the right result, though it purported to act 
under a wrong provision of the Code. Bol- 
LAPBAGADA NaRAYANA ROW V . BOLLAPFiAGAD V 
Jabaki Ramiah Garu (1908) 

/1ATmm I. L. R. 31 Mad. 414 

CJOURT-FEES. 

See Court Fees Acts. 

See Civil Procedure Code. 

10 C. W. N. 199, 857 
See Civil Procedure Code, 1882, s. 411. 

I. L. R. 29 All. 537 
See Jurisdiction I. L. R. 32 Calc. 734 
See Mortgage . 10 C. W. N. 1010 

See Plaint, rejection of. 

I. It. R. 34 Calc. 20 
See Practice— Civil Cases— Test Case. 

. I. L. R. 29 Calc. 140 
See Procedure . I. L. R. 30 All. 103 
See Suits Valuation Act. 

I. It. R. 33 Bom. 307 
See Valuation of Suit. 


inent op- 


dismissal of suit for non-pay- 


See Res Judicata — Judgment on Pre- 
liminary Points . 4 Bom. A. C. 110 
1. 1*. R. 9 Calc. 163 
I. B. R. 13 All. 44 

— order for payment of— 

See Pauper Suit — Suits. 

I. Xi. R. 15 Bom. 77 
payment of— 

See Limitation Act, 1877, s. 4. 

I. It. R. 13 All. 305 
See Pauper Suit — Appeals. 

I. It. R. 1 Bom. 7 5 
I. L. R. 8 Mad. 214 
I. Ii, R. 11 Calc. 735 
I. L. R. 18 Bom. 484 
See Pauper Suit — Suits. 

I. I*. R. 1 Bom. 7 
I. It. R. 1 All. 230, 596 
I. L. R. 20 Bom. 508 
I. B. R. 17 AIL 526 
I. L. R. 18 All. 206 
I. Ii. R. 25 Mad. 733 

— question as to sufficiency of— 

See Appellate Court — Objections 

taken for First Time on Appeal- 
Special Cases- — Valuation of Suit. 

1 Bom. 62 
14 W. R. 196 
22 W. R. 433 
I. L. R. 19 AIL 165 


COURT REES — could. 

■ question as to sufficiency of 

. could. 

See Decree — Form of 
ral Cases . I. L. 

recovery of, by Government. 

See Attachment— Subjects of Attach- 
ment — Decrees. 

I. L. R. 20 Calc. 

See Pauper Suit — Suits. 

2 B. B. R. Ap. 22 
I. L. R. 9 All. 64 
I. L. R. 18 AH. 419 
I* L. R. 20 Calc. Ill 

— remission of— 

See Practice— Civil Cases— Court 
Fees . .1. L. R. 26 Calc. 124 

3 C. W. N. 82 
See Practice— Civil Cases- — Letters 
of Administration. 

I. Ii. R. 20 Calc. 


— time for payment of — 

See Court Fees Act (VII of 1870), 

I. B. R. 30 Mad. 

1 . — Act XXVI of 1867 — Practice— 
A ilmg petitions. Petitions of appeal might be filed 
on several stamps sufficient to make up the full 
amount required by law, even though the petition 
was written on one papei. Tarinee Churn Kya 
bachusputty V. Taranath Gooho 12 W. R. 449 

Dawd Ali v. Nadir Hossen 16 W. R. 159 

2. - — — Mode of making 

up stamp duty— Case where one stamp of full value 
is available. When a stamp of the full value is 
available, parties ought to use as small a numbex* of 
stamps as they can. Khajooroonissa v. Rohim- 
00NISA 16W.E. 152 

- Plaint — Insuffici- 
ent stamp. — There is no illegality in the reception of 
a plaint engrossed on insufficient stamp paper, if 
the full amount of the stamp duty has been paid at 
the time. Gobind Kumar Chowdery v . Har- 
gopalNag 3 B. I*. R. Ap. 72:11 W.R. 537 

4. — — - — — Appeal presented 

before Act came into force , but returned for irregu- 
larity. Where, owing to an irregularity, a petition 
of appeai was returned before the Stamp Act, 
XXVI of 1867, came into force, and the appeal was 
not filed until after that Act came into force, held, 
that the appeal must be filed on a stamp of the 
amount prescribed by the new law. Aradhun 
Dey v. Golam Hossein Maloom. 7 W. R. 461 

See Fagan v. Chunder Kant Banerjee 

7 W. R. 452 

In the matter of the petition of Seeenath Roy 
Chowdhry . . . 7 W. R, 462 
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COURT REES — contd. 

5. — Copy of decree and 

order for execution — Certificate of amount remaining 
due. Act XXVI of 1887 required that copies of the 
decree and of the order for execution should be 
stamped ; the certificate as to any sum remaining 
due under a decree required no stamp. Venkata 
Subia v. Sivaramappa . . 4 Mad, 831 

0. — ■ ■ Copies of docu- 

ments for purpose of appeal in criminal case. The 
exemption of the Government of India, dated the 
19th September 1870, cannot be extended to copies 
of the statement of evidence and grounds of convic- 
tion. Persons desirous of obtaining copies of such 
documents for the purpose of appeal must furnish 
stamped paper on which the copies are to be 
written. Anonymous . . 8 Mad. Ap. 12 

— Seh., B, el, 6, art, 10 — Applications 

for copies of decree . Applications to the High Court 
for certified copies of the decree and judgment 
might be engrossed on a stamp of one anna., under 
cl. 6, art. 19, sch. B of Act XXVI of 1867. In the 
matter of the petition of Turif Biswas 

7 W. R. 455 

7. Mazinama admit- 

ting satisfaction of decree — Petition. After institu- 
ting a suit on a bond for R32 with interest, the 
plaintiff filed a razinama stating satisfaction of his 
claim and withdrawing the suit. Held,, the razi- 
nama was rather of the nature of a petition than of 
an agreement. Punchanun Sircar v. Gttnesh 
Mundul. Manick Chunder Boy v. Lallmon 
Seikh . . . . 8 W. R. 214 

8. — Petition setting 

forth terms of parol agreement. A document in the 
shape of a petition to a Court setting forth an ar- 
rangement come to between the parties in a suit 
may be received in evidence in support of a fresh 
suit founded upon the agreement recited in such 
petition, although only stamped as a petition, it 
not appearing that the agreement recited was made 
in writing. Ramdyal v. Dhoobey Jhaunnan L al 

3 3ST, W. 14 

cl. 11. 

See Valuation on Suit. 

9, — — — — — — Petition of special 

appeal to High Court , Appellate Side . Petitions of 
special appeal to the High Court at Bombay, on its 
appellate side, had to be stamped according to the 
scale contained in cl. 11 of Sch. Bof Act XXVI of 
1867. Ex parte Desai Kalyanrai Hakumatrai 

4 Bom. A. C. 145 

10, Notice of cross- appeal. 

Though a notice of a cross-appeal may be lodged 
with the Registrar of the High Court previously, 
the objection itself had, under s. 348, Act VIII 
of 1859, to be taken at the hearing of the appeal 
and to bear the stamp required by s. 6, Act XXVI 
of 1867. Luleet Singh v. Ali Reza 

8 W. R. 822 

Rashomonee Dossee v. Chowdhry Junmojoy 
Mulliok . . . . 9¥,E, 856 


COURT REES —contd. 

cl, 11 — concld. 

Abdool Gunnee v. Gour Monee Debta 

9 W. R. 875 

11. — Notice of objections by 

respondent. When the appeal of an appellant 
was against the whole of the decision of the lower 
Court and upon the full value of the original 
suit, no additional stamp duty was required an res- 
pect of the respondent’s objection under s. 348. 
Act VIII of 1859. Anund Mohun Chatterjee v. 
Sutto Bam Mozoomdar . . 8 W. R. 124 

12. Art. 11, cl. (e) — Objections by 

respondent — Pauper respondent. Note ( e ) to Art. 11, 
Sch. B, Act XXVI of 1887, contained no reserva- 
tion as to' the stamp duty to be levied on a petition 
of objection under s. 348, Act VIII of 1859, filed by 
a pauper respondent. Rashomonee Dassee v. 
Chowdhry Junmojoy Mullick 9 W. R, 856 

13. Plaint. The object of the note 

to Art. 11, Sch. B of Act XXVI of 1887, was to 
prevent appeals only where the question merely 
related to the amount of stamp to be impressed 
upon the plaint. Collector of Sylhet v. Kali 
Kumar Butt 

7 B. L. R. R. B. 663 : 10 W. R. R. B. 10' 

See ( contra ) Madhusudan Chuckerbdtty v. 
Rymani Basi. 

7 B. L. R. 604 note ; 13 W. R. 415 

14* — ™ Applications — Application 

under Act VIII of 1859 , s. 230. A had been dis- 
possessed of certain land, in execution of a decree, 
which B had obtained in a suit against C under 
s. 15, Act XIV of 1859. A applied under s. 230, 
Act VIII of 1859, to recover the land. Held, no 
stamp was necessary on A’s application. Brahma 
MayiDebi v. Barkat Sirdar 

4 B. Xi. R. P. B. 94 

15. — . Act X of 1859,. 

s. 25, Petition under. An application under s. 25, 
Act X of 1859, for the assistance of the Collector in 
ejecting a raiyat was not a suit, and therefore the 
Revenue Courts could receive such petitions en- 
grossed on a stamp paper of the value of 8 annas. 
Pyari Mohan Mookerjee v. Kena Bewa 

2 B. L. R. A. C. 226 

s.c. Peary Mohun Mookerjee v. Kena 
Bewa .... 11 W. R. 90 

10. - — — — Document , de- 

scription of — Civil Procedure Code, 1859, s. 40, 
Held , that the description of a document delivered 
to the Court under s. 40 of the Code of Civil Proce- 
dure, 1859, was neither a petition nor an applica- 
tion liable to duty within the meaning of the Stamp 
Act. Chotalax Amritlal v. Bombay, Baroda 
and Central India Railway 5 Bom. A. G. 101, 

17. Complaint by Munsif— (7ow&- 

plaint preferred by Munsif under s . 168 of Criminal 
Procedure Code, 1861. A complaint preferred by 
a Munsif under s. 168 of the Criminal Procedure 
Code, 1861, need not, though it did not bear the- 
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COUBT FEES — contd. 

Art. 11, el. (e) — conU. 

seal of the Munsif s Court, be on stamped paper. 
Beg. v. Sajjan valad Vithu . 5 Bom. Or. 104 

18. — Insolvency — Fee payable on 

appeal under Indian Insolvent Debtor’s Act (11 and 
12 Viet, cap. 21). The Court-fee payable on an 
appeal preferred under s. 73 of the Indian Insolvent 
Debtors Act is that which is provided for in Art. 18 
of Sch. A to the table of fees in the rules of the 
Original Side of the Madras High Court, dated 5th 
May, 1891. Liladhara Vias v. Official Assignee 
of Madras (1900) . . I. Jj. B. 24 Mad. 160 

19. Pauper suit — Civil Procedure 

Code (Act XIV of 1882), ss. 373, 412 — Pauper — 
Suit — Withdrawal of suit with permission to bring a 
fresh suit — Failure in the suit — Adjudication. 
Where a pauper plaintiff withdraws a suit with per- 
mission to bring a fresh suit, he is liable to pay to 
the Government the Court-fees, which would have 
been paid by him, if he had not been permitted to 
sue as a pauper. The words “ if the plaintiff fails 
in the suit 55 in s. 412 of the Civil Procedure Code 
(Act XIV of 1882) apply to the withdrawal of a suit 
under the provisions of s. 373 of the Code. Secre- 
tary of State v. Narayan Balkrishna (1905) 

I. L. B. 29 Bom. 102 

20. Appeal from order to file 

award —Memorandum of appeal — Decree — Court- 
fees Act (VII of 1870), Sch. I, Art. 1. On an ap- 
plication to file an award made on a reference to 
arbitration without the intervention of a Court a 
decree was made to the effect that the plaintiff do 
recover a certain sum of money as awarded by the 
arbitrator. Held, that an order directing such an 
award to be filed is a decree and an appeal from 
such an order is an appeal from a decree and ought 
to bear a Court-fee in accordance with Art. 1, Sch. 
I, of the Court-fees Act. Ghulam Khan v. Muham- 
mad Kassan , I. L. E. 29 Calc. 167, followed ; 
decision of Oldfield, J ., in Dayanand v. Bakhta- 
war Sing, I. L. E. 5 All. 333, approved ,* Vpadhya 
Thakur v. Persidh Singh, I. L. E. 23 Calc. 723, dis- 
tinguished. Habi Mohan Singh v. Kali Prosad 
Ohaliha (1905) . [I. Xj. B. S3 Calc. 11 

21. Set-off — Set-off claimed in a 

written statement. Where in a suit for rent the 
question was as to whether defendant was en- 
titled to claim a deduction on account of pay- 
ment made by him for cesses payable by the 
plaintiff on account of years previous to those for 
which rent was claimed : Held, that the payment 
cannot be treated as part payment of the rents 
sued for, but as an antecedent debt. The claim 
was, therefore, in the nature of a set-off and Court- 
fees must be paid for the same. Dictum of Baner- 
jee, J., in Fakir Chandra Dutta v. Messrs. Gisborne 
<$s Co., 8 C. W . N. 174, not followed. Gxjise v. 
Ananta Ram Rathi (1905) . 10 C, W. 13\ 199 

22. Ad valorem fee— Appeals 

against decrees under $. 330 of the Code of Civil Pro- 
cedure. Where a claim under s. 330 of the Code of 


COUBT FEES — contd. 

— Art. 11, cl. (c) — contd. 

Civil Procedure has been registered as a suit, an 
appeal against the decree directing delivery of pro- 
perty in such suit ought to be stamped with an 
ad valorem fee. Ralasvndra Mvdelly v. Raja- 
LINGAM ChETTIAR (1905) 

I. L. B. 29 Mad. 172 

23. Suit for declaration and 

consequential relief— Court-fees Act (VII of 
1870), s . 7, sub-s. (iv), els. (c) and (d) — Valuation 
of suit — Court’s power to revise plaintiff’ s valu- 
ation — Civil Procedure Code (Act XIV of 1882), s. 54, 
cl. (b). In cases covered by s. 7, sub-s. (iv), els. (c) 
and (d) of the Court-fees Act, although it is for the 
plaintiff to state the amount at which he values the 
relief sought and although the amount of Court-fees 
payable varies with the amount at which the relief 
sought is valued in the plaint, it is open to the Court 
if a question is raised as to the true valuation of the 
suit to determine such question, and It is within the 
power of the Court to take action under s. 54 of the 
Civil Procedure Code if it is established that the 
valuation is improper. Where the suit was for a 
declaration that a mortgage-decree for B 10,090 
obtained by the defendant against the plaintiff was 
fraudulent and for an injunction to restrain the 
defendant from executing it by a sale of the mort- 
gaged properties, held, that the prayer for injunc- 
tion was a prayer for consequential relief within s. 7, 
sub-s. (iv), cl. (c) of the Court-fees Act. That the 
proper value of the relief by way of injunction 
was the amount sought to he realised under the 
decree, and the plaintiff’s valuation of the same at 
B100 was so manifestly unjust that the Court 
was justified in rejecting the plaint under s. 54, 
Civil Procedure Code. Hari Sanker v. Kali Kumer , 
I. L. E. 32 Calc. 734 , referred to. Baidynath v. 
Malcham Lai , I. L. R. 17 Calc. 680, approved. 
Umatijl Bat^l v. Nanji Koer (1907). 

II C. W. N. 705 

24. Insufficiency of — Court- fees 

Act (VII of 1870), ss. 9, 10, 11, 28— Court-fee— 
Plaint — Court- fee on plaint discovered during 
progress of suit to be insufficient — Limitation— Act. 
No. XV of 1877 (Indian Limitation Act), s. 4. 
Held, that when it has been discovered that 
through mistake or inadvertence a plaint has been 
filed on an insufficient court-fee stamp the Court 
upon discovering the mistake can at any time 
and without any regard to limitation have the 
proper court-fee made up, and when it is so made 
up, the plaint is as valid as if it had been property 
stamped v r hen presented. The principle of the 
decision in Balkar an Bai v. Gobmd Nath Tewari 
I. 1 It. R. 12 All. 129 , so far as applicable to plaints, 
rejected. Hari Ram v. Akbab Husain (1907) 

I. I*. B. 29 All. 749 

25. Suit before Settlement 

Officer — Court-fee on plaint — Reg. Ill of 1872, ss. 
5 , 8 — Settlement — Suit instituted before Settlement 
Officer without Court- fee — Transfer to Civil Court 
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— - — : ~. ^onrt-fee on memo- 
randum of appeal — Finality of taxing officers' 


DIGEST OF CASES. 


COURT REE S — conoid. 

Art. IX, cl. (e)—concld. 

— Court-fee on plaint , if leviable. No institution 
Court-fee need be paid, when a suit, which was 
instituted before a Settlement Officer under the 
provisions of Beg. Ill of 1872 without a Court-fee, 
was transferred to a Civil Court under s. 5 of 
the .Regulation. Golap Kumari Saheba v. Kadi- 
ruddin (1908) . . 12 C. W. 3ST. 917 

COURT FEES ACT (VII OF 1870). 

See Appellate Court — Interference 

WITH, AND POWER TO VARY, ORDER OF 

lower Court. 

I. L. R. 30 Calc. 501, 516 

See Court-Fees. 

See Suits Valuation Act. 

See Valuation op Suit — Suits. 

I. Xj. R. 25 Mad. 543 

1. — Copy of decree made under 

old stamp laws. — Where a decree had been pre- 
pared while the old stamp laws were in operation, 
and B6 were awarded in it as the value of the 
stamps for a copy thereof, the Court allowed a copy 
to be taken for R4 by a party applying after Act 
VII of 1870 came into operation. In the matter of 
Hureehur Mahtoon . .14 W. R. 167 

2. Practice— Petition of appeal— 

Making up stamp fee. There is no illegality in 
making up the stamp fee chargeable in an appeal 
by means of any number of stamps of smaller 
values. Dawd Ali v. Nadir Hossein 

16W. R. 153 

Taranee Churn Nayabachusputty v. Tara- 
nath Gooho . . . . 12 W. R. 449 

Huro Monee v. Kristo Indro Siiaha 

17 W. R. 220 

But when a stamp of the full value is available 
parties should use as small a number of stamps 
;as possible. Khajooroonissa v. Rohimoonissa 

16 W. R. 152 


COURT PEES ACT (VII OP 1870 )-conid. 
— s. 5 —conti. 

decision — Mistake — Civil Procedure Code Amend- 
ment Act (VI of 1892), s. 3. Where an appellant 
whose memorandum of appeal had been declared 
by the taxing officer of the Court to be insuffi- 
ciently stamped, applied for relief under s. 3 of Act 
No. VI of 1892, and it was found that the report of 
the taxing officer was erroneous, and that the 
correct stamp had, as a matter of fact, been put on 
the memorandum of appeal : Held , that the appel- 
lant was entitled to the relief sought notwithstand- 
ing the provisions of s. 5 of the Court Fees Act (VII 
of 1870). Badri Prasad v. Kundan Lal 

I. Ii. R. 15 All. 117 


. — — — — s. 2 — Does not contemplate the fixing 

by the decree of a time for payment of extra 
'Court-fees — Where Court fixed such time, payment 
within such time no condition precedent to execution. 
It is not intended by the first part of s.2 of the 
Court Fees Act that the Court should fix a 
time for the payment of the extra Court-fee in res- 
pect of mesne profits subsequent to the institution 
of the suit but that execution in respect of such 
profits should be stayed till such payment is made. 
Where the Court by its decree directs the payment 
<of such Court-fees within a fixed time, such direc- 
tion is no part of the decree and execution of the 
decree is not conditional on payment within the 
time so fixed. Pbrianan Chetti v. Nagappa 
Mudalur (1906) . I, £. R. 30 Mad. 32 


— — Objection as to 

I amount pf Court- fee on petition of appeal — Decision 
of taxing officer — Appellate Court, Power of. An 
objection taken on behalf of respondents at the 
hearing of an appeal as to the amount of the Court- 
fee stamp affixed to the petition of appeal to the 
High Court cannot be entertained, the decision of 
the officer on that point being final unless referred 
to the Chief Justice. Rang a Pai v. Baba 

I. L. R. 20 Mad. 398 

3 and s. 7, cl. 8— “ Value— Suit 

to set aside attachment on land. The meaning 
of cl. 8, s. 7 of the Court Fees Act, VII of 1870, is, 
that a person suing to set aside an attachment on 
land shall in no ease be called upon to pay a higher 
fee than he would have to pay if he were suing for 
possession of the land. Accordingly, in a suit for 
setting aside a summary attachment, under Bombay 
Act I of 1865, placed by the Collector on land held 
i 011 a settlement, for a period not exceeding thirty 
| 3 7 ears, the value was held to be five times the assess- 
ment, and the stamp duty calculated upon it, irres- 
pective of the actual market value or the amount 
for which the land was attached. Collector of 
Thana v. Dadabhai Bomanji 

I. Xi. R. 1 Bom. 352 

- ™~ — — , Where there has 

been no decision by the taxing officer under s. 5, it is 
open to the respondent to raise the objection on 
appeal at the hearing. Kasturi Chetti v. Deputy 
Collector, Bellary . I. L. R. 21 Mad. 269 

5. and s, 12 — Finality of Taxing 

Officer's decision as to Court-fee — “ Final," 
meaning of— Duty of Court-fees Act Officer. The 
word “ final ” in s. 5 of the Court Fees Act has the 
same meaning as in s. 12, though it is applied to a 
different subject. The eases in which it has been 
held that, notwithstanding the use of this word in 
s. 12, an appeal lies from a decision as to the cate- 
gory in which the relief sought by a plaintiff or ap- 
pellant falls, do not mean that decisions which the 
section declares to be Cb final ” are nevertheless 
appealable, but that the question of category is not 
a question relating to valuation, 5 ’ and therefore 
is not declared by the section to be final. In both 
s. 5 and s. 12 “ final ” is used in its ordinary legal 
sense of unappealable. A decision under s. 5 of the 
Act is not open to appeal, revision, or review, and is 
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•COUBT PEES ACT (VII OP 1870) — contd. 


s. 5 and s. 1 2—concld. 

final for all purposes, and no means have been pro- 
vided or suggested by the Legislature for question- 
ing it. The officer mentioned in s. 5 of the Court 
Lees Act is not bound to advise parties as to the 
stamp required under the Act, or to give them 
notice that they have not sufficiently stamped docu- 
ments which the Act requires to be stamped before 
presentation. Balkaran Rai v. Goeind Nath 
Tiwari . . . I. L. E. 12 All. 129 

6. — - ss. 5 and 7, clause IX — Re- 

ference — Court-fee — Foreclosure suit — Plaintiffs or- 
dered to discharge prior mortgage — Validity of 
mortgage challenged in appeal — Ad valorem fee. In 
a suit for foreclosure a decree was passed in favour 
■of the plaintiff conditionally on his redeeming a 
prior mortgage on payment of R 5,914-6-5. The 
plaintiff appealed, assailing the validity of the prior 
mortgage, and stamped his memorandum of appeal 
with an ad valorem court fee on the amount of the 
principal sum of money secured by the prior mort- 
gage. Held , that the proper amount of court- fee 
payable was an ad valorem court-fee on the amount 
which the plaintiff had been ordered to pay to the 
prior mortgagee. Nepal Rai v. Debi Prasad , All. 
Weekly Notes (1905) 40, and Jhanda Mai v. 
Himmat, unreported judgment of Rurkitt , J., dated 
15 'January 1908 , followed. Baji Lal v. Gabar- 
dhan (1909) . . I. Xi. R. 31 All. 205 

s, 5, Sell. I, Art. 45 — Court-fee — 

Interlocutory order — Review. Held , that an applica- 
tion for review of an interlocutory order was pro- 
perly stamped with a court-fee stamp of R2, and 
that neither Art. 4 nor Art. 5 of Sch. I of the 
Court-fees Act refers to an interlocutory order. 
Bom. Printed Judgments , 1892, p. 383, followed. 
Jagannath Prasad v. Mulchand (1909) 

• I. L. R. SI All, 262 

s. 5, Sell. II, Art 11 —Court-fee 

payable on memorandum of appeal — Order not having 
the force of a decree — Civil Procedure Code ( Act XIV 
of 1882), s. 2— -Land Acquisition Act (1 of 1894), 
■ss. 18, 30, 53, 54. In a reference made under s. 18 
•of the Land Acquisition Act, the District Judge 
valued the compensation to be given in the case at 
R4,200, and the amount was placed in deposit 
with the Collector. One H then applied to the 
District Judge for payment of the amount to him, 
and the application was opposed by other persons, 
who claimed a title to the property, some claiming 
the whole of the compensation money and others 
portions of it. The District Judge’s order on the 
application was : — This suit be dismissed. The 
parties may seek redress in the Civil Court. H 
appealed to the High Court. Held (by Maclean, 
C.J., and Banerjee, J.) on a reference by the 
Registrar under s. 5, Court-fees Act, that the order 
of the District Judge was not a decree within the 
meaning of s. 2 of the Civil Procedure Code, and 
Court-fee was payable in the appeal under Art. 11 


COURT FEES ACT (VII OE 1870 )— could. 

- s. &, Sell. II, Art. II —wield. 

of Sch. II of the Court-fees Act, i.e., two rupees, 
and not as computed on the amount in deposit 
with the Collector and claimed by the appellant 
under Art. 1 of Sch. I of the Court-fees Act. 
Held, (by Rampini and Gupta, JJ.) on the merits 
that the order of the District Judge was without 
jurisdiction. He ought to have apportioned the 
amount of the compensation awarded as he 
thought fit. Harrish Chandra Chatterji v. 
Bhoba Tarini Debi (1900) . 8 C. W. ET. 821 


See Appellate Court — Exercise of 
Powers in various Cases — Special 
Cases — Appeal I, X*. R. 15 Mad. 29 

See Appellate Court — Rejection or 
Admission of Evidence admitted or 

REJECTED BY COURT BELOW — UN- 
STAMPED Documents. 

I. I». R. 12 All. 57 

See Civil Procedure Code, 1882, s.316. 

I. Ii. R. 18 Rom. 670 

See Limitation Act, 1877, s. 4. 

I. Ii. R. 20 Mad. 819 
I. Xi. R. 22 Mad. 494 

See Limitation Act, 1877, s. 5. 

I. L. R. 12 AIL 57 

1. ~ Applications not 

required to be in writing. Applications to the 
Court not required by the Civil Procedure Code to 
be in writing, do not fall within the 6th section of * 
the Court Pees Act. The term “ application ” in 
Sch. II of the Court Fees Act, when read with 
s. 6, must be construed to mean an application in 
writing. Tetley v. Administrator General of 


Bengal . . . . 2 H. W. 418 

2. — Certificate of Guardianship 


• — Act XL of 1858, s. 3 — Period from which 
authority of guardian dates. S. 6 of the Court Fees 
Act (VII of 1870), which says that a certificate 
under Act XL of 1658 (among other documents) 
“ shall not be filed, exhibited, or recorded in any 
Court of justice, or received or furnished by any 
public officer,” unless a certain fee be paid, means 
that such certificate cannot come into existence 
until the person who has the permission of the Court 
to obtain it deposits the requisite amount of stamp 
duty. Sahai Nand v. Mungniram Marwari 

I. L. R. 12 Calc. 542 

3. Set-off. In a suit to recover 

a sum of money due as wages, the plaintiff alleging 
that the defendant had engaged him to sell cloth 
on his account at a monthly salary, the defendant 
claimed a set-off at the price of cloth which he 
alleged the plaintiff had sold on his account on 
commission. Held , that the Court-fee payable on 
the claim for set-off was the same as for a plaint 
in a suit. Amir Zama v. Natiiu Mal 

I. Ii. R. 8 AIL 898 


s. 8. 
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COURT PEES ACT (VII OP 1870 )~contd. 


s. 6 — concld. 


-Set-off— Civil Procedure Code {Act XIV ^iTs^) 
if niandm A written statement eon^infaf ’a 
ff“ of 13 chargeable with the Court-foe 

winch would be payable on a plaint of that nature! 
Bat Shkx Majirajbai v. Narotam Hargovas 

X. Xi. R. IS Bom. 072 

s. 7. 

See Appear to Privy Council-Cases 

in which Appeal lies or hot 

Valuation op Appeal . 18 W. R. 21 
See Civil Procedure Code. 

I. Xi. R, 29 Bom, 90 
See Plaint — Rejection op Plaint. 

I.L. R. 23 All *423 


no appeal laytothe High Court on the ground 
that the suit had been valued at R640 and was one 
for a declaration, the prayer for possession being* 
merely consequential. Held, overruling the obmc* 
turn, that the suit falls within the scope of s. 7 cl 

v of the Court Fees Act (VII of 1870), and that 

RfiOOO r 1UG ° f fc , he P rc P ert y being more than 
R5,000, an appeal lay to the High Court. Rai 
Meherbai v. Maganchand (3905) 

I. L. R. 29 Bom. 90 

s. 7. 


* , * •• ° £ mW * (l)> Sch. II, Art. 17, els. (ii) 

tltJJ * ® ecree J or m ^ne 'profits — A mount left 
w i asc ertamed Memorandum of apped, court-fee on 
P rachc ecfntmiy to law , force and validity of— Hindu 
law Mitakshara — Suit by co-parcener to set aside 

' h $ r anoth ? r . , C °-Parcener— Purchaser's 
equities Limitation — Limitation Act (XV of 1877 ) 
s. 8, Sch II, Arts. 91, U2, 144—. Death of 

transfer or periling suit— Effect— Infant co-parcener 
V ™ ras P^ of mesne profits, if adultl 
barred. When a suit for recovery of possession 
and mesne profits is decreed the mesne profits 

directed to be ascertained in execution : 
that the memorandum of appeal pre- 
ferred against the decree for mesne profits should 

bea L C0U 1 rt : fee ? tam P u P° n the amount of the mesne 
profits claimed antecedent to the suit. The case is 
governed by s. 7, sub-s. (i) and not by cl. (Hi) or 
cl. (m) | of Art. 17 of Sch. II of the Court Pees Act. 
Ham Krishna BJnkaji v. Bhima Bai, 1. L. R. IS 
Roan. ^Maiden v. Janakiramayya, I. L. 
J 3 ^ ad ‘ 371 \ to. To bring a case 

within the expression 44 where it is not possible 
to estimate at a money-value the subject-matter 

n 1 ln 4^* ( w> ) of Sch. II of the 

Court Fees Act, it must be established that it is not 
possible even to state approximately a money- 
vaiue for the subject-matter in dispute. The prac- 
tice obtaining in the office of the High Court of 
allowing the memorandum of appeal in such cases 
to be stamped with a court-fee stamp of RlO is 

TlZ7r t0 l 'r “d Should be discontinued! 
Kuthori Lai Soy v. Sharut Chunder Mazumdar, 


COURT PEES ACT (VII OP 1870)-con«. 
s. 7 — could. ■ 

£: *®* 8 693, referred to. Bunwari Lat « 

Daya Sunker Misser (1909) . 13 C. *W. "N, 815 

7 s. 7, els. i and ii, and s. 11 stuff 

SafottfT pens f™ f°: Use and Occupation. The 
£'f ntl f. s , su ® d > by virtue of a deed of conditional 

tfoLT e!i b 5 eD . foreolosed ' for. among other 
S V p6nsatl0U m the natu re of rent for the 
to the d ° 00u I >a ’ tlo . n of a house from the date of suit 
to the date on which possession of the house should 

chased TV° the “’ the d ^™ d ant S having pur- 
ple butt WL ? bse r entl y t0 «» conditional 
safe, but before the foreclosure. Held, per Spankie, 

annlvt the f,’ ?' 7 ° f the Court *«* V did not 
PP y to the claim, nor was it one for money within 

the meaning of el. 1 of that section, but one for 
which s 11 of that Act provided. Per Oldfield, 
nl^ b ^° U ?' feeS Were leviaMe fo respect of the 

ct“t*r b f eren0e t0 01 s ■ 7 > and s 11 of the 
Court Pees Act. Chedi Lal v. Kirath Chand 

I. L. E. 2 All. 682 

el iv. 

See Court Fees . H c. W. N*. 705 

Ac77ty~ and eL Valuation 

sennrnt ° 1887), s. 8 — Suit for partition and 

atiZ \ P° ss ^ lon °f Joint family property— Valu- 
TZL, f ° r „ °™ rU fM Purposes— Market value of 
subject-matter determines jurisdiction. The plaintiff 
ue for partition of certain houses, house sites, 
moveables and lands, valuing his share in lands 
ar five times the assessment ( i.e ., at R489-6-0) 
df^t fee P ur P° ses in the moveables at 
, 1,455-8-0. The market value of the plaintiff’s 
share m the lands w^as R5,600. The plaint was 
presented in the Court of First Class Subordinate 

lor aaA 9,8 ^ le va * ue plaintiff’s share was over 
tt5,000. The Subordinate Judge held that the 
value for Court Fees, that is, Rl, 944-14-0 should 
tie treated as the value for jurisdiction under s.7, 
cl. ( tv ) ( b ) of the Court Fees Act, 1870, and s. 8 of 
the Suits Valuation Act, 1887, and returned the 
piamt for presentation in the Court of Second Class 
Subordinate Judge. Held , reversing the orders, 
that the suit fell within the jurisdiction of the First 
Class Subordinate Judge. Held, further, that the 
suit fell not within s. 7 (iv) (b) but under s. 7 (v) of 
the Court Fees Act, 1870, and s. 8 of the Suits 
Valuation Act, 1887, did not apply. That, there- 
iore, it was the market value of the lands, houses, 
etc., that determined the jurisdiction of the Sub- 
ordinate Judge. Motibhai v. Haridas, I. L. R. 22 
315> com mented on. Dagdu v. Totaram 
< 1909 ) * • . I. Ii. R. 33 Bom. 658 


cl. iv (c). 


See Court-fees Act (VII of 1870). 

I. Ii. R, 28 Calc. 567 
See Declaratory Decree, suit Fob- 
Miscellaneous Suits. 

r I. 3j. R. 30 Calc. 7 SB 
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COURT FEES ACT (VII OF 1870)— contd, 

— s. 7, el. iv (e) — contd . 

See Jurisdiction . 13 C. W. 1ST. 493 

See Valuation of Suit. 

I. L. R. 27 Mad. 480 
I. Xi. R. 31 Mad. 89 

1. Declaratory decree — Conse- 

quential relief. In a suit for a declaratory 
decree to set aside a summary order under Act 
VIII of 1859, s. 246, where the plaintiff asked 
also for an order “ confirming possession after 
declaration of title,” it was held that consequential 
relief was sought, and that the stamp fee leviable 
was the ad valorem fee prescribed by the Court Fees 
Act. Bohuroonissa Bibee v. Kureemoonissa 
Khatoon . . . . 19 W. R. 18 

2. — — — Declaratory decree 

Consequential relief— Suit to establish right to 

attached property — Court Fees Ad , 1870 , Sch. II, 
Art. 17. In a suit, under s. 283 of Act X of 1877, 
for a declaration of her proprietary right to certain 
immoveable property attached in the execution of 
a decree the pi untiff ashed that the property nrght 
be “ protected from sale Held, that consequential 
relief was claimed in the suit, and Court-fees "were 
therefore leviable under s. 7, cl. (c), and not 
under Sch. II, Art. 17 (iii) of Act VII of 1870. 
Bam Prasad v. Sukh Dai. I. Xi. R. 2 All. 720 

3. Declaratory decree 

— Consequential relief — Court-fees. In a suit for a 
declaration of proprietary right in respect of a 
house in which the removal of an attachment of 
such house in the execution of a decree was sought, 
the plaintiff did not, as s. 7 of the Court Fees Act 
directs, state in his plaint the amount at which 
he valued the relief sought, nor did the Court of 
first instance cause him to supply this defect. On 
appeal by the plaintiff from the decree of the Court 
of first instance dismissing his suit, the lower Appel- 
late Court demanded from the pi intiff Court-fees 
in respect of his plaint and memorandum of appeal 
computed on the market value of such house, 
the plaintiff having only paid in respect of those 
documents respectively the Court-fees payable in 
a suit for a declaration of right where no consa- 
•quenti. 1 relief is prayed. Held , that the market 
value of the property could not be taken by the 
lower Appellate Court to be the value of the relief 
sought, as the plaintiff did not seek possession of 
the property, and that, as the valuation of the 
relief sought rested with the plaintiff, and not 
the Court, and as in this instance the declaration 
of fight claimed necessarily carried with it the 
consequential relief sought, of which the value 
was merely nominal, further Court-fees could not 
be demanded by the lower Appellate Court from the 
plaintiff. Ostoche v. Ham Das 

I. Xi. R.2 All. 839 

4. Suit to have a lease 

set aside and buildings erected by lessees demolished — 
Suit for possession of land and demolition of build- 
ings erected thereon — Declaratory decree — Corise- 


COURT FEES ACT (VII OF 1870)— contd. 

s. 7, eL iv (e) — contd. 

quential relief. Certain co-sharers of a village sued 
to have a lease of certain land, the joint undivided 
property of the co-sharers, which the other co- 
sharers had granted, set aside, and to have the 
buildings erected on such land by the lessees de- 
molished on the ground that such lease had been 
granted without their consent, without which it 
could not lawfully be granted. They valued the 
relief sought at RlOO. The value of the buildings 
of which they sought demolition was R3,000. B 
sued N claiming, inter alid , possession of certain 
land and to have certain buildings erected thereon 
by the defendant demolished. Held, by Straight, 
Brodhurst, and Tyrell, JJ., with reference to the 
first suit, that it was one for a declaratory decree in 
which consequential redef was prayed, and fell 
under s. 7, Art. 4, cl. (c), Court Fees Act, 1870, and 
such relief being valued at RIQO, had been pro- 
perly instituted in the Munsif’s Court. Jogal 
Kishor v. Tale Singh . I. Xi. R. 4 All. 320 

Bindeshri Chaubey v. Nandu 

I. X.. R. 4 All. 320 

5. • Suit to set aside 

mortgage — Specific Relief Act (I of 1877), s. 39 — Suit 
for declaratory decree. O’s father mortgaged certain 
land to D. A purchased the instrument of mort- 
gage and sued C, whose father had died, upon it, 
and obtained a decree enforcing the mortgage. 
C then mortgaged a moiety of the land to B f and 
subsequently sold the seme moiety to A. A sued 
B for the cancellation of the instrument of mort- 
gage to B. Held, that the suit was in the nature 
of a simple declaratory suit. Karam Khan v. 
Daryai Singh . . I, I*. R. 5 AIL 331 


1 — — — Suit to set aside a 

trust deed and to recover trust-money — Appeal by 
trustee — Duty payable on memorandum of appeal. A 
brought a suit against B, a trustee, and others to 
set aside a trust-deed and to recover B 2,50,000, 
the amount of the trust- money, and valued his suit 
at R 2,50,000. A obtained a decree. B appealed 
and sought to affix to his memorandum of appeal a 
ten-rupee stamp, under Art. 17 (cl. 6) of Sih. II of 
Act VII of 1870. Held, that the duty payable on 
the memorandum of appeal was the same as that 
paid on the plaint in the suit. Mahomed Nasik v. 
Malkai Mukadrai Uzwa Badshah Mehal Sah eba 
I. Ii. R. 10 Calc. 380 

7. — — - Suit for Declara- 

tion and Injunction — Stamp — Consequential relief . 
The plaintiff sued to obtain a declaration that he 
was entitled to the exclusive management of 
certain dev isth in immoveable and moveable 
property. His plaint, which bore a ten-rupee 
stamp, contained a prayer for an injunction. The 
Subordinate Judge rejected the plaintiff’s claim on 
the ground that he had not paid the proper stamp 
fees. On appeal to the High Court : Held , that the 
plaint was insufficiently stamped. The injunction 


See (contra) para. 13, post. 
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COURT PEES ACT (VII OP 1870 )—contd. 
s. 7, el. iv (Q)r~contd. 

prayed for would be consequential relief, and cl 4 
(c) of s. 7 of the ,CWt Fees Act (VII of 1870) was 
therefore, applicable. The appellant was aceord- 
ingly required to state in the memorandum of 
appeal at what amount he valued the relief 
sought, in order that the fee might be computed. 
Raghunath Ganesh v. Gangadhar Bhikaji 

I. Xi. R, 10 Bom. 80 
8. Partnership — Application to 


COURT PEES ACT (VII OP l87Q)—contd . 


s. 7, cl. iv (c) — conti. 


. , _ — — xi ppoicanon to 

wind up a Partnership under s. 265, Contract Act 

Suit for an account. An application to the Court 
to wind up a partnership made under s. 265 of the 
Contract Act (IX of 1872) is in the nature of a suit 
for an account and should be stamped accordingly. 
Abad Alx Peadham v. Jamireuddin Mahomed 

IS a Ii. R. 180 


Appeal — Contract 


Act, s. ~6o. The stamp duty payable on an appeal 
from an order made by a District Judge on an ap- 
plication under s. 265 of the Contract Act (IX of 
1872) should be an ad valorem fee as in a suit for 
accounts under s. 7, cl. 4 (/) of the Court Fees 
n Ct 7 > ^ ^ of 18 ™- J wall Ramasami v. Satham 
Balcam, I. L. R 1 Mad. 340, and Lachman Lall 
y. Ram Lall , /. L. R 6 Calc . 321, approved 
Ladubhai v. Revichand . I. Ii. R. @ Bom. 148 

10. Snit for accounts — Stamv — 

Plaint— Contract Act (IX of 1872), s. 265. The 
stamp duty payable on an application to the 
D }f™\ Court s. 265 of the Contract Act (IX 
ot 1872) lor an account and winding up of partner- 
snip should be an ad valorem fee under s. 7 cl 4 (f) 
of the Court Fees Act (VII of 1870). Bhoghal v 
Popatbhai . . . I. L. K. 7 Bom. 125 

XL — _ — Suit for possession of wife 

-Court Fees A°t (VII of 1870), s .7,cl.iv(c), and 
Art. 15 ofSch.II — Suit for declaratory decree and 
consequently l relief — Appeal — Costs. S. 7, cl iv ( c ) 
;^L 15 of . Sch - [I » of the Court Fees Act 
i • ,1 a pphes to a case in which the 

plaintiff seeks for a declaration that the defendant 
is lawfully married to him, and prays for the con- 
sequential relief that the defendant should be 
ordered to iive with him. Mode of computation 
of Court-fees discussed. It is doubtful whether 
there is a right of appeal against the order for 
costs, when no matter of principle is involved. 
Amikul Hossain v. Khairtjnnessa (1901) 

1. 1*. R. 28 Gale. 567 
12. — - Cancellation of document — 

fifJnn c ™ c f lat l on <*nd delivery of mortgage-bond for 
® 4 f 00 ~ Valmti °n of relief by plaintiff at R50— 
■CMy of Gowr^o accept plaintifs valuation in suits of 
this class. V here cases fall under s. 7, para. IV, cl. 

i C .T* Pees Aefc ’ the plaintiff should make 

a verified statement m his plaint of the amount at 
which he values the relief sought. Where this has 
been done the Court has no jurisdiction to decline 
to accept the valuation thus given or to revise it. 
isuch a power of revision is limited to cases provided 


for by s. 9, which relates to an estimate given by 
the plaintiff of the annual net profits of the land or 
the market value of the land, house or garden as 
mentioned in s. 7, paras. V and VI. Plaintiff sued 
tor the cancellation and delivery up of a mortagage 
bond for R^,00Q, executed in defendant’s favour, 
tor which, it was alleged, no consideration had been 
paid by defendant. The relief claimed was valued 
m the verified plaint at R50. Held, that the 
Court could not revise the valuation or decline to 
accept the plaint. Chinnammal v. Madarsa 
Rowther (1904) . . I. I. R. 27 Mad. 480 

Act (I of 1877), s. 89— Cancellation ^ of docu- 
ment— Suit for declaration — Consequential relief— 
Valuation. The plaintiff having sued for the can- 
cellation of a sale-deed, framed the prayer in the 
plaint so as to seek a declaration that the sale-deed 
was fraudulent and for an order to have it can- 
celled and a copy sent to the Sub-Registrar as 

&77? * i 3 ® ° f the S P ecific belief Act (I 0 f 

1677;. Held, that the suit was one for a declaration 
with a distinct prayer for consequential relief. 
Karam Khan v. Daryai Singh, 1. L R 5 All 
331 dissented from. The plaint was stamped 
with a Court-fee stamp of RlO only. Held, that 
the case was one falling under s. 7, paragraph 4, cl. 

(c) of the Court Fees Act (VII of 1S70), and must be 

valued accordingly Parvatibai v. Vishvanath 
Ganesh (1905) . . I. Xj. R. 29 Bom. 207 

14 cl. iv, (e), (d )— Court Fees 

CPU of 1870), s. 7, para. IV, els. (c) and 

(d) Suit for Injunction and Damages on allegation 

of possession. . Where a suit was brought by the 
plaintiff alleging that he was in possession of a 
certain jungle and that the defendants had inter- 
fered with his possession by cutting certain trees 
and he sought therefore for a declaration of his 
title to the whole jungle and damages for the trees 
cut, and an injunction restraining the defendant 
from cutting any more trees : Held, that the suit 
fell within the provisions of para. IV, els. (c) and 
(d) of s. 7 of the Court Fees Act, and in a case 
like the present it is not the duty, nor is it within 
the power, of the Court to ascertain the value of 
the property for the purposes of jurisdiction, but 
it should accept the value of the relief stated in 
the plaint, both for the purposes of Court- fee and 
for determining the jurisdiction of the Court to 
try the suit. Hari Shankar Dutt v. Kali 
Kumar Patra (1905) . 9 C.W. XI. 690 

15. — cl. iv (c). and Sell II 

Art. 17 (6)—. Registration Act (ill of 1877), s .* 77-1 
Suits Valuation Act, s. 8 — Suit for registration of 
document under s. 77 of the Registration Act does not 
fall for purposes of Court- fees within s . 7, cl. (4) (c) 

°f the Court-Fees Act, but under Art. 17 (6) of Sch. 

II of the Act such suit to be valued for purposes of 
jurisdiction on the value of the property. A suit 
tor registration of a document under s. 77 of the 
Registration Act is not, for the purposes of payment 
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COURT FEES ACT (VII OF 1870 )-contd. 

s. 1, cl. iv (e) — concld. 

of Court-fees, a suit for a declaratory decree with 
consequential relief within s. 7, cl. (4) (c), of 
the Court Fees Act, but is a suit in which it is not 
possible to estimate at a money- value the subject- 
matter in dispute, within Art. 17 (6) of Sch. II of 
the Act. The Court-fee payable in such cases is 
a fixed fee of 10 rupees. Juntoo v. Radha Canto 
Doss , /- L. Ii. 8 Calc. 515 , followed. Savarimuthu 
Pillai v. Alagiam Pillai , 12 Mad. L. J. 88, followed. 
The question of valuation for purposes of jurisdic- 
tion is not in such cases to be decided under s. 8 of 
the Suits Valuation Act. The value in such cases 
will be the value of the interest created by such 
document. Ramakrishnamma v. Bhagamma, I. 
L. R. IS Mad. 56, followed. Ramu Aiyar v. 
Sankara Aiyab (1908) . I. L. R. 31 Mad. 89 

- s. 7, els, iv, v, vi, ix, and x (d)— 

Bee Suits Valuation Act. 

I. Xj. R, 31 Rom. 73 

cl. iv (d) — Valuation ly plaintiff of 

relief sought — Increase of valuation by Court , and 
return of plaint for want of jurisdiction — Invalid- 
ity of order. A plaint was filed in a certain Court, 
praying for an injunction, the relief sought being 
valued at R50, on the basis of which valuation the 
Court had jurisdiction to try the suit. On objec- 
tion being taken by the defendant that the plaint- 
iff’s valuation was incorrect, and that the proper 
valuation of the suit exceeded the pecuniary limits 
of the Court’s jurisdiction, an issue was framed 
and the question was tried whether the suit was in 
fact within the pecuniary jurisdiction of the Court, 
with the result that the Judge held the proper 
valuation of the relief sought to be R 2,700, which 
exceeded the pecuniary jurisdiction of the Court. 
He accordingly returned the plaint for presentation 
to the proper Court. Held, that the Court had no 
power to increase the value of the suit. S. 7, cl. 
iv (d), of the Court-fees Act requires that, in a suit 
for an injunction, the plaintiff shall state the amount 
at which he values the relief sought. The plaint- 
iff had valued the relief at R50, and the Court 
therefore had jurisdiction. Guruvajamma v. Ven- 
katakrishnama Chetti (1900) 

I. R. R. 24 Mad 34 

1. s. 7, cl. v — Subordinate tenure- 

holder — Assessment of Court- fee in suit for posses- 
sion of a fractional part of an estate. The assess- 
ment of the Court-fee in a suit by a subordinate 
tenure-holder to recover possession of a definite 
portion of an entire estate paying a permanently- 
settled annual revenue to Government, should be 
made under the first part of sub-division (a), 
cl. 5 of s. 7 of the Court-fees Act. Hubibul 
Hossein v. Mahomed Reza 

I. L. R. 8 Calc. 192 : 10 C. L. R. 385 

2. Stamp — Construc- 

tion and applicability of the proviso — Valuation of 
suits for land in a talukhdari village — TalulchdaP s 
jumma — Remission. — Per West and Nanabhai, JJ. 


J COURT FEES ACT (VII OF 1870 )~contd. 

s. 7, el. v—contd . 

The proviso to Art. 5 of s. 7 of the Court Fees Act. 
(VII of 1870) was clearly intended to provide a 
standard of valuation in the Bombay Presidency, 
not only for the comparatively rare case of land 
forming part, but not a definite share, of an estate 
paying revenue to Government, but for all cases of 
suits for land. The theory being that all land is 
primarily liable to be rated or taxed for the public 
revenue, any sum not levied according to the ap- 
praisement made in order to show the proper 
amount of the land-tax may be regarded as a 
remission. In the case of a talukhdari village, the 
proprietor of which had, under a settlement with 
Government for a period of twenty- two years, 
agreed to pay a fixed annual jumma or lump assess- 
ment, instead of the full survey assessment for the 
whole village : Held , by a majority of the F nil 
Bench, that the difference in amount between the 
jumma and the full survey assessment was a 
remission, and therefore a suit for possession of 
lands in this village was to be valued according to 
cl. 3 of the proviso to Art. 5 of s. 7 of the Court Fees 
Act (VII of 1870). Per Birdwood, J. — The 
remission contemplated by cl. (3) of the proviso 
“is an express remission, and not a mere differ- 
ence in amount between the actual assessment 
payable by a talukhdar and the survey assessment.”' 
The three clauses of the proviso seem to apply 
only to lands which have been subjected to a survey 
settlement as ordinarily understood and legally 
provided for in the Bombay Presidency ; the first 
clause being applicable to lands settled for e period 
not exceeding thirty years, the second to lands 
settled for a longer period or permanently, and the 
third to inam lands on which the whole or a part 
of the survey assessment has been expressly remitted. 
The talukhdars are not inamdars. They are land- 
holders liable to pay a land-tax, but not under a 
survey settlement, such as is applicable to lands 
for which provision seems to have been specially 
made in the proviso to Art. 5 of s. 7 of the 
Court-Fees Act. No part of the proviso, therefore, 
applies to a suit for the possession of lands in a 
talukhdari village. Such a suit should be valued 
according to cl. ( d ) of Art. " of s. 7 of the Court 
Fees Act. Ala Chela v. Oghad Bhai Thakersi 
I. L. R. 11 Bom. 541 

Bavaji Mohan ji v. Punjabhai HanubhaiS 

1. 1». 3EL. 11 Bom. 550 note 

8, Paramba in Malabar — Vain 

ation of suit for. On its appearing that a paramba 
in Male bar is not subject to land-tax, but that 
a tax is levied on trees of certain kinds which 
may grow on it, Held , that a paramba must fee re- 
garded for the purposes of the Court Fees Act as a 
garden or as land which pays no revenue, accord- 
ing to the circumstances of each case. Audathodan 
Moidin v. Pullambath Mamally 

I. L. R. 12 Mad. 301 

— _ s. 7, cl. v (a) and (d)— Revenue- 

paying estate — Suit for possession of share in 



DIGEST OP CASES. 


COURT PEES ACT (VII OP 1870)— contd. 

b. 7 cl. v (&) Bind (d) — conoid- 

— Court-fee on plaint — 4 4 Definite share” if must 
also he separately assessed with revenue. In a suit 
to recover possession of a definite share in a 
permanently settled revenue-paying estate, the 
court fee on the plaint should be calculated 
according to the first part of cl. (a) of s. 7, sub-s. 
V of the Court Fees Act, i.e., at ten times the pro- 
portionate revenue annually payable. Whether 
such share is recorded in the Collector’s register as 
separately assessed with revenue or not does not 
matter. The words ‘‘definite share” in the first 
part of the clause does not mean a definite share 
. separately assessed with revenue. Hubibul Hosse 'n 
v. Mahomed Reza , 1. L . JR. 8 Calc. 192 , referred 
to. Buniad Lal v. Shyam Lal (1908) 

12 C. W. 1$. 990 

— s. 7, eL v (b)~~ 

See Valuation of Suit — Suits. 

1. 1*. B. 24 All. 218 

— _ cl. v s proviso (S ) — Annual survey 

assessment , which is remitted. Proviso 3 to ci. 

5 of s. 7 of the Court Fees Act (VII of 3870) has 
apparently reference only to “the annual sur- 
vey assessment, which is remitted,” that is to say 
to the rate of remission at date of suit. It has, 
therefore, no reference to remissions previously 
made, but no longer existing. Bala v ant Ram- 
CHANDRA V. SECRETARY OF STATE (1905) 

I. Ii. R. 29 Bom. 480 

— — els. v, xi {e)—~Suit against landlord 

and other persons claiming under him by lessee 
of melveram rights falls under s. 7, cl. v, and not 
under cl xi (e). A suit by the lessee of melve- ; 
ram rights to recover possession from his land- 
lord and others claiming through the landlord falls 
within s. 7, cl. v of the Court Fees Act, as a 
suit for possession of land. Such a suit does not 
fall within s. 7, cl. xi (e) as cl. xi applies 
to suits between tenant and landlord only, and the 
wording of cl. xi (e) makes it applicable only 
to persons in actual physical occupation and not to 
persons having the melveram rights only. Fur- 
zand Alt v. Mohanth Lal Puri, I. L. JR. 32 Calc 
268, followed. Palaniappa Chetti v. Sithra- 
velu Servai (1908) . X. K R. 31 Mad. 14 

el. v (b) s (d) and s. 2 &— Court-fee— 

Document received through mistake or inadvertence. 
The plaintiff in a suit for pre-emption stated in 
his plaint — “ The suit is valued at E197-8-0 
five times of R39-8-0, the amount of revenue of 
the Property:” The property claimed was describ- 
ed as 41 bighas 10 biswas 5 biswansis pa vino 1 a 
revenue of R39-8-0, entered as holding No 2 in 
the khewat, out of a 3 biswa 10 biswansi 18 kach- 
wansi 9 nanwansi 15 tamvansi share, comprising 
an area of 101 bighas, paying a revenue of R95° 
situate m thak Deputy Ali Raza Khan, in 
viUage Ukarna,” The Munsarim of the Court in 
which the plaint was presented on the last dav of 
limitation accepted this valuation and reported 


COURT FEES ACT (VII OF 1870 )-contd. 

s. 7, cL v (b), (d) and s. 28 —concld. 

that the plaint was properly stamped. Held, that 
inasmuch as the plaintiff had not stated whether 
the revenue payable m respect of the share claimed 
had been separately assessed and recorded in the 
t iu Ct « S re S ister as such, it became the duty 
of the Munsarim to inquire whether it was sepa- 
rately assessed. The plaint had been admitted 
through the mistake or inadvertence of the officer 
of the Court and the plaintiff was entitled to the 
benefit of s. 28 of the Court Fees Act, 1870. 
JlAsiB-uL-NissA v. Ghafur-ullah Khan (1907) 

I. Ii. R. 29 All. 382 

r~— cl ; v and vi and s. 12 -Court- 

fees—Presumptiovr— Valuation of suiir- Appeal- 
General Clauses Act (X of 1897), s. 3 (59). Held, 
that the expression “ the year next before the date 
f presenting the plaint ” occurring in cl. (c) 
of sub-s. (v) of s. 7 of the Court Fees Act, 1870 
denotes a period of 365 days reckoning backwards 
irom the date of presentation of the plaint. Held, 
a .so, a where a Court had based its decision as 
to the valuation of a suit upon a wrong cons- 
tbfdT °t the expression “the year next before 

nni ^ G °i tbe P* ain V’ appeal was 
not precluded by s 12 of the Court Fees Act, 
1870. Ghasi Ram v. Har Gobind (1906) 

I. L. R. 28 All. 411 

n • -7 to restore attach - 

menh--Civi l Procedure Code, 1859 , s. 246. A stamp 
or R10 is sufficient for the plaint or memorandum 
°! i n a Suifc brou SH under s. 246 of Act VIII 
0t u • ? , ^ restore an attachment upon a house 
which has been removed at the instance of an 
mtervenient under that section. A person whose 
property was attached was not compelled to resort 
, v instance to an application under s. 246 
^ Clvil Proced ure Code (Act VIII of 
)• there was nothing to prevent him from 
commencing his litigation by a regular suit, if such 
were his pleasure. CL viii of s. 7 of the Court 

(vn W0Uld ^ a su” 

The language of that section is not limited to suits 
to set aside any special kind of attachments on 
land, it is large enough to include suits brought 

4 J l VTTT tlC ! ,°i ™ he P 8rmissi °n given by s. 246 of 
c, ’ 111 of * 859 ’ to set aside attachments on 
land as_ well as other suits for that purpose 
brought ^independently of that section. The term 

Y and * 1 . no , L ,' viii ’ , s ' 7 of the Court Fees Act, 
does not include a house. Qucere : Whether that 
clause includes all suits to set aside attachments 

"P 1 ?. < L - or al * suoh su its, except where the 
result of setting aside the attachment would be to 
° r ® etas ' rle a summary decision or order 
ot any Civil Court not established by Letters 

fWn 01 °l Rev ™ ue Court - Data Chand Nim 
4.HAUD ». Hem Chand Dharam Chand 

I. L. R. 4 Bom. 515 
YJt ~T~ ,, Suit against a Mart- 

ZJZ t th recov ?' r y ?/ a portion of property mort- 
gaged. In oases .in which it is competent to the 


( 2721 ) 


DIGEST OF CASES. 


( 2722 ) 



See Res Judicata— -Judgments on Pre- 
liminary Points I. X*. R. 8 All. 282 

1. Rejection of plaint — Civil 

Procedure. Code, 1877, s. 54. S. 54 of Aeh X of 
IS77, which directs that a plaint shall . be rejected 
in certain cases, applies only to the initial stages 
of a suit before a plaint has been registered* 


COURT FEES 'ACT (VII OF 1870)— contd. 
— — — — . s. 7, cl. ix — contd . 


mortgagor to sue to recover a portion of the mort- 
gaged property, the debt must be regarded as dis- 
tributed over the whole property ; and as regards 
the portion of the property sued for, c c the principal 
money,” expressed to be secured, must be taken to 
be the proportionate amount of the debt for which 
such portion of the property is liable Balkrishna 
v . Nagvekab . I. Ii. R. 6 Bom. 324 


, " 2,. — ___ — — ~~ Redemption su$ 

— Separate memorandum of appeal presented by each 
of two appellant — Proper fees chargeable on. A decree 
having been given by the lower Courts in a redemp- 
tion suit, directing that the mortgaged property 
should be redeemable on payment of the amount 
expressed to be secured by the mortgage deed, viz., 
Rl,152-15»4, to the defendants, — viz., R56S-9-8 to 
the defendant Umarkhan and R584-5-8 to the 
defendant Moro and two others, — appeals were 
preferred to the High Court by Umarkhan and 
Moro, each of them presenting a separate memoran- 
dum of appeal. A question arose as to what 
Court-fees should be levied on them. On reference 
by the taxing officer of the Court : Held, that the 
Court-fees to be computed upon each memorandum 
of appeal was, under s. 7, el. ix of the Court Fees 
Act (VII of 1870) to be according to the principal 
money expressed to be secured by the deed of 
mortgage, viz., R 1,152,5-4. Umarkhan v. Maho- 
med Khan . . I. L. R. 10 Bom. 41 


s. 7, ix. Sell. I -Court-fee— Suit 

for redemption of mortgage — Appeal in respect of 
a specified portion of the sum declared payable for 
redemption. In a suit for the redemption of a 
mortgage the plaintiff obtained a decree for re- 
demption conditional on the payment by him of 
a sum fixed by the decree. The plaintiff* appealed 
upon the ground that such sum was in excess by a 
specified amount of the sum rightly payable by him 
for redemption. Held , that the Court-fee payable 
on the memorandum of appeal was to be calculated 
according to the sum, which the appellant claimed 
to have deducted from his decree ; and not, 
as in the case of a suit for redemption, according 
to the principal sum secured by the mortgage. 
Pirbhu Narain Singh v. Sita Ram, I. L. R. IS All. 
94, quoad hoc , dissented from. Nepal Rai v. 
Debx Prasad (1905) . I. Is. R. 27 All. 447 

. s. 7 (e), cl. ix, and Seh. I, Art. I 


— Does the Act apply to appeals in mortgage suit 
— Court F ee payable on subject-matter in dispute in 
the appeal. S. 7 (e), cl. IX of the Court Fees 
Act, applies only to “ suits ” and not to appeals. 
In the ease of appeals in mortgage suits. Art. I 
of Sch. I of the Act applies. The Court-fee 
in such cases is payable on the value of the subject- 
matter in dispute in the appeal and not of the 
subject-matter in dispute in the suit. Nepal Rai 
v, Debi Prasad, I. L. R. 27 All. 447, followed. 
Amur Khan v. Mahomed Khan, 1. L. R. 10 Bom. 
41, dissented from. Reference under Court 
Fees Act, 1870 (1906) . I. L. R. 29 Mad. 367 


COURT FEES ACT (VII OF 1870)— contd. 
s. 7 — conoid. 


cl. ix; Seh, I, Art. I— Court- fee 

— Decree for redemption of mortgage — Appeal 
on the main ground that nothing was due under 
the mortgage. Held, that in the case of an appeal 
from a decree allowing a defendant mortgagor 
to redeem the mortgage on payment of a sum 
named therein based upon the ground that the 
mortgage debt has been satisfied out of the usufruct 
of the property mortgaged and nothing whatever 
is due from him ; the proper Court-fee payable is 
an ad valorem fee upon the total amount of the 
decree under appeal. Nepal Rai v. Debi Prasad , 
I. L. R. 27 All. 447 , and Reference under Court 
Fees Act , 1870 , 1. L. R. 29 Mad. 367, followed. 
Mahadeo Prasad v. Gorakh Prasad (1908) 

I. Ii. R. 30 All. 547 


el. xi (e) — Occupancy holding, suit 

for possession of. S. 7, cl. 11 (e) of the Court 
Fees Act (VII of 1870) does not apply to a suit 
for possession of an occupancy holding brought 
by the tenant against the landlord as well as 
the person whom the landlord has inducted into 
the land : the Court- fee payable on the plaint in 
such a case must be computed on the market- 
value of the property which the plaintiff seeks 
to recover. Furzand Ali v. Mohanth Lal Puri 
^1905) . . . I. Is. R 32 Calc. 208 

Sch. I, Art. I — Appeal , valuation 

of, when no amount claimed, but dispute about 
liability of certain properties — Value of such 
properties — Proper valuation of the appeal . S. 7 
of the Court Fees Act has no application in the 
case of appeals in which no amount is claimed. 
Where the appellant in an appeal against a mort- 
gage decree does not dispute the amount decreed* 
but raises the question of the liability of certain 
properties for the decretal amount, the value of 
the appeal, for the purpose of Court- fees, under 
Art. I. of Sch. I of the Court Fees Act, is the value 
of such properties, when such value is less than 
the amount decreed and when such value exceeds 
the amount decreed, such decretal amount. Ven- 
Jcappa v. Narasimha, /. L. R. 10 Mad. 187 , 
followed. Krishnama Chrriar v. Srinivasa 
Ayyangar, 1. A R- 4 Mad. 339 , followed. Kesava- 
rapu Ramakrishna Reddi v. Kotta Kota Reddi 
(1.906) . . • I, I*. R. 30 Mad. 90 


— ss. 8, 11. 

See Appellate Court— Interference 
with, and Power to vary. Order of 
Lower Court. I. Xu R. 30 Calc. 501. 
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COURT PEES ACT (VII OP 1870 )-contd. 
— s. 10 — contd. 

whereas the application of s. 10 of the Court Fees 
Act, which directs that a suit shall be dismissed 
in a certain case, is not susceptible of restriction 
to any particular stage. Valiya Kesava Vadh- 
yak V. Sttppen Nair ' . I. X,. B, 2 Mad. 808 

% — u — — _ — - — — - Dismissal of Suit — 

Civil Procedure Code, 1882, ss. 54, 56— Court Fees 
Act, s. 11. The 44 dismissal ” of a suit under s. 10 
or s. 11 of the Court Fees Act has the same effect as 
that provided by s. 56 of the Code in the case of 
44 rejection” of a plaint under s. 54. Balkaran 
Rai v. Go vine Nath Tewari 

I, 'Ii. B. 12 All. 129 

3. Suit insufficiently valued — 

Order for payment of additional Court fees— 
Power of Court to enlarge time for payment. Held, 
that it is competent to a Court which has made 
an order under s. 10, cl. (ii) of Act VII of 1870, 
for the payment of an additional Court-fee to 
enlarge, either before or after its expiration, the 
time limited for the payment of such additional 
fee. Badri Narain v. 8heo Koer, I. L. R. 17 
Gale. 512 : L. R. 17 1. A. 1, and Bhugwandas Bagla 
v. Abu Ahmad, I. L. R. 16 Bom. 263 , referred to. 
Chttnni Lal v. Ajudhia Prasad 

I. L. B. 19 All. 240 

4. — ~- — * — — ■ — - Appeal— Proce- 

dure— Second appeal— Appeal to lower Appellate 
Court by respondent in High Court insufficiently 
stamped. Where it was discovered in second 
appeal in the High Court that the respondent, 
when appellant in the lower Appellate Court, had 
not paid a sufficient Court-fee on his memorandum 
of appeal in that Court, and up to the date of the 
hearing of the appeal in the High Court, though 
called upon to do so, had not made good the 
deficiency : Held, that the proper procedure was 
not to dismiss the respondent’s appeal to the lower 
Appellate Court under s. 10 of the Court Fees 
Act, but to stay the issuing of the decree, if any, 
of the High Court in favour of the respondent 
until such time as the additional Court-fee due by 
him might be paid. Narain Singh v. Chaturbhttj 
Singh . , . . I. L. R. 20 All. 862 


, "T 77 — Order requiring 

additional Court-fee on claim passed subsequent to 
decree— Decree prepared so as to give effect to subse- 
quent order — Civil Procedure Code, ss. 54 56 584 

Court Fees Act , 55. 12 and 28. A judve, after 
disposing of an appeal on the 1st March 1883, again 
took it up, and on the 21st March 1883 directed the 
appellant to pay additional Court-fees on her memo- 
randum of appeal. On the 2nd May 1883, the 
appellant paid the additional Court-fees under 
protest, and a decree was then prepared, bearing 
date the 1st March 1883, but it referred to and 
carried into effect the 'subsequent order of the 21st 
March and the 2nd May. Per Mahmood, J., that 
as soon as Judge had passed the decree of the 
1st March 1883, he ceased to have any power over 
it, and was not competent to introduce new matters 
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not dealt with by the judgment ; that the order of 
the 21st March and the deposit of the 2nd May, 
whether right or wrong, were not proceedings to 
which effect could be given in the antecedent decree 
of the 1st March 1883 ; and that the decree was 
ultra vires to that extent and was therefore liable 
to correction in second appeal under s. 584 of the 
Civil Procedure Code. The powers conferred, by 
ss. 54 (a) and (c) and 55, read with s, 582 of the 
Givi! Procedure Code, or by s. 12 of the Court Fees 
Act (VII of 1870) read with cl. (ii) of s. 10, are 
intended to be exercised before the disposal of 
the ease, and not after it has been decided finally 
so far as the Court is concerned. The powers 
conferred by s. 28 of the Court Fees Act cannot be 
exercised by an order passed after the decision 
of the case to which the question of the payment of 
Court-fees relates, and even assuming that they 
can be so exercised, such an order, though it may 
be subject to such rules as to appeal or revision as 
the law may provide, cannot be given effect to by 
making insertions in an antecedent decree. Per 
Oldfield, J . — That the Court had power to make 
the order it did, inasmuch as the collection of 
Court-fees was no part of a Judge’s functions in the 
trial of a suit which could be said to have ceased 
with its determination ; and the provisions of the 
Court Fees Act fixed no time within which the 
presiding Judge could exercise his power of order- 
ing documents to be stamped, and seemed, on the 
other hand, to contemplate the exercise of that 
power at any time subsequent to the receipt, 
filing, or use of a document, and to make the 
validity of the document and the proceedings 
relative thereto dependent on the document 
being properly stamped. Mahadei v. Ram Kishen 
*>as . . . I. L. B. 7 All. 5.28 

6 . 


Court-fee — Alan - 

domnent of portion of claim in respect of which 
the Court-fee was deficient — Dismissal of suit. 
When a plaintiff in the initial stage of the litiga- 
tion abandons a portion of his claim, he is not 
compellable to pay Court-fees in respect of the 
portion abandoned under penalty of having the 
whole of his suit dismissed. Ram Prasad v. 
Bhiman (1905) , . I. Ii. B. 27 All. 151 

7. Court- fee — Net pro * 

fits or market value wrongly estimated — Limitation . 
Where action is taken by a Court under s. 0 
of the Court Fees Act, 1870, the Court is no t 
bound, as in the case of action taken under s. 54 
of the Code of Civil Procedure, to fix a time within 
the period of limitation for the suit within which 
the deficiency in the Court-fee must be made good, 
this section applying to a different stage of the 
suit from that contemplated by s. 54 of the Code 
of Civil Procedure. Valiya Kesava Vadhyar v. 
Suppannair, 1. L. R. 2 Mad. 808, followed. Jainti 
Prasad v. Bachu Singh, I. L. R., 15 All. 65, and 
Balkaran Rai v. Govind Nath Tiwari, I. L. R. 15 
All. 129, distinguished. Durga Singh v. . Bisheshar 
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Daial L L. JR. 24 All. 218 , referred to. Babu Lal 
v- Asi Kunwar (1905) . I. It. R. 27 Ail. 107 

. 8 . ss. ■: 10 and 12 — Court- fee— Proce - 

dure-- Second appeal— 'Appeal to lower Appellate Court 
by respondent .m High Court insufficiently stamped. 
Where it was discovered in second appeal in the 
High. Court that the respondents, when appellants 
in the lower Appellate Court, had not paid a suffi- 
cient Court-tee on their memorandum of appeal in 
that Court and up to the date of the hearing of the 
plaintiffs’ appeal in the High Court, though called 
upon to do so, had not made good the defici- 
ency: Held, that the proper procedure was not 
to dismiss the respondents’ appeal to the lower 
Appellate Court, but to stay the issuing of the 
decree, if any, "of the High Court in favour of the 
respondents until such time as the additional 
Court-fee due by them might be paid. Narain 
Singh v. Chaturbhuj Singh , I. L. E. 2} All. 362 , 
followed. Madan Lal v. Jai Kishan Das, All. 
WeeMy Notes {1905), 277 , overruled. Mohan Lal 
v. Hand Kishore (1905) . 1. L. XL 28 All, 270 

See Valuation of Suit. 

I. Xi. R, 34 Gale. 954 

1 . 


S, 11 — -Interest accruing on Decree 

™ suit f 0 r money i mt The Court Fees Act 
(Vll oi 1870), s. 11 , is not applicable to interest 
accruing upon a decree in a suit which is neither for 
mesne profits, nor for immoveable property, nor for 
an account, but simply an action for money lent. 
Keishnarav v . Antaji Virupuksha 12 Bom. 227 


2 . 


? _ 7 -" Execution of Part 

of Decree— Payment of full amount of Court- fees not 
necessary for such part-execution — Construction of 
f^t-Court Fees Act, s. 17. The plaintiff sued 
the defendant to recover possession of a house and 
for mesne profits. In the same suit he also claimed 
certain account books and documents from the 
defendant. In paying Court-fees he estimated 
the mesne profits at Biol, and paid on that amount. 
He obtained a decree, and the amount of mesne 
profits awarded to him was R3,349-13-3. The 
deerep further directed that possession of the house 
should be given to him, and that the books and 
documents should be handed over to him. He now 
apphed for execution of that part of the decree 
which directed the delivery of the house and of the 
account books and other documents. The defend- 
antcontended that urite^s. 11 °f the Court Fees 
Act (\ II of 1870), the plaintiff was not entitled to 
execution of any part of the decree until he paid 
the proper Court-fees on the sum awarded as mesne 
profits, mz., R3,349-13-3. Held, that the plaintiff 
might obtain execution of that part of the decree 
which ordered delivery of the house and books and 
documents without paying the fees payable on the 

for mesne Profit. S. 11 and s. 17 
of the Court Pees Act (VII of 1870) ought to be 
similarly construed ; and the language of the latter 
section, which deals with multifarious suits, shows ' 
that lor the purposes of the stamp-revenue such 
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suits are deemed to be a collection of distinct suits 
relating to the several causes of action combined in 
them. In applying s. 11 to such suits, in order to 
give a harmonious construction to the Act as a whole 
the term ’ 4 suit ” in that section should be construed 
as confined to that part of the suit in question which 
related to mesne profits. Fulchand v. Bat Xchha 
I. Xs. XL 12 Bom. 98 

. 3 * Mesne profits— for posses- 

sion and mesne profits— Code of Civil Procedure, } 
1882, s. 212— Assessment of mesne profits — Dismis- 
sal of stitt— Application for execution of decree. 
Where, upon the application of the decree-holder, 
the Court ^ executing the decree has assessed the 
amount of mesne profits, but the necessary Court- 
fees have not been deposited within the time fixed 
by the Court as provided by s. II of the Court Fees 
Act (VII of 1870), the suit, that is, the claim in 
respect of those mesne profits, must be dismissed ; 
after such dismissal, no application for execution 
of the decree for mesne profits can be entertained, 
as no such decree is in existence. The word 
44 suit ” in the last part of para. 2 of s. II of the 
Court Fees Act does not mean the entire suit ; it 
means the claim in respect of the mesne profits. 
Kewal Kiskan Singh v. Sookhari 

X. L. XL 24 Gale. 173 
1. C. ¥. M. 243 


4. 


_ Pasf and f ldure 

mesne profits — Civil Procedure Code {Act XIV of 
1882), ss. 209,211, 212. Where a plaint asked for 
past as well as future mesne profits and an amount 
was claimed and Court-fees paid for past mesne pro- 
fits only: Held, that s. II of the Court Fees Act 
appheci Mam Krishna Bhihaji v. Bhimahai , 
I. It lo Bom. 46, Chedi Lal v. Kiratli Chand, 
„ ,7 . % ^ tm and Kewal Nissan Singh v „. 

Sookhari, I. L. JR. 24 Calc., 173, referred to. There 
is no analogy between interest awarded under s,. 
209 of the Code and mesne profits claimed and 
awarded under ss. 21 1 and 212. Interest may 
be awarded under s. 209 as an inducement 
to prompt satisfaction of the decree and as a pen- 
alty for non-compliance with it. Such interest 
is no part of the claim or relief granted as in the 
case of mesne profits. Bwarka Hath Biswas 
v . Dsrendra Nath Tagore (1916) 

1. 1.. XL 33 Calc. 1232 

5. ; -—; s. 11, Sell. II, Art. 17 (vi )— Court- 

fee— Suit for sale on a mortgage — Appeal — Claim 
for future Interest. The plaintiffs, in whose favour 
a decree for sale on a mortgage had been passed 
allowing interest up to the date fixed by the decree 
for payment of the mortgage money, appealed on 
the ground that interest should have been allowed, 
up to the date of realization. Held, that the proper 
Court-fee payable on the memorandum of appeal 
was ten rupees as provided by Art. 17 (vi) of the 
second schedule to the Court Fees Act, 1078 
Krishnarav v. Antaji Virupuksha , 12 Bom. H. C. 
227, followed. Bhawani Prasad v. Kutub- 
un-nissa Bibi (1905) . X. L. XL 27 All, 559 
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See Appeal— Acts — Court . Pees Act, 

* 1870 , . . 19 W. R. 214 

23 W. R. 296 
I. X. R. 2 Bom. 145, 219 
I. Xi. R. 6 Calc. 249 
I. R. R. 14 Mad. 169 
I. X. R. 28 Calc. 334 

See Appeal — Decrees. 

I. X. R. 11 All. 91 

, $ee Appellate Court— Objections 

TAKE^" FOR FIRST TIME ON APPEAL — 

Special Cases — Valuation of Suit 

1 Bom. 82 
14 W, R. 198 
22 W. R. 433 
I. X. R. 19 AIL 185 

See Appellate Court— Rejection or 
Admission of Evidence admitted or 

REJECTED BY COURT BELOW — VALUA- 
TION of Suit, error in. 

See Costs — Special Cases — Valuation 
of Suit . . 20 W. R, 206 

-and s. 28 — Finality of decision 

of Court on question of Court-fee. The decision of 
the Court on a question of the Court- fee payable on 
a plaint or memorandum of appeal which is to be 
“ final as between the parties to the suit” must 
be a decision made between the parties on the 
record and after they had an opportunity of being 
heard, and not a mere decision based upon 
the report of a Munsarim before the plaint or memo- 
randum of appeal is filed, and therefore before any 
parties are before the Court. Hence where a 
Court of first instance held on the report of the 
Munsarim that a plaint presented to it had been 
insufficiently stamped, but subsequently, both 
parties being before the Court and arguments 
having been heard, decided that the Court-fee 
originally paid was sufficient : Held, that the 
latter decision was the decision which was final as 
between the parties within the meaning of s. 12 
of the Court Fees Act, 1870. Amjad. Ali v. 
Muhammad Israil . . I. X. R. 20 All, 11 

-r s. 14 and Sell. I, Art. 5— Applica- 

tion for Review filed after time. An application for 
a review of judgment ha ving been made on the first 
day after the vacation, after the ninetieth day from 
the date of the judgment which it was sought 
to review, it appeared that the ninetieth day fell 
during the vacation when the High Court was 
closed. Held, that the full fee leviable on the 
memorandum of appeal must be paid in the first 
instance, but that the Court, if satisfied that the 
delay was not caused by the laches of the applicant, 
might direct a refund of one-half of such fee. In 
the matter of Dqqrga Prgsunno Chose ■ 

9C.X.R.479 

— . s, 16. 

See Pauper Suit — Appeals. 

I. X. R. 1 Bom. 75 


s. 1 6 — conoid. 


Alteration in form 


of decree on appeal. Where plaintiff prayed for a 
separation into two equal shares of the whole 
property to which she and the defendant were 
jointly entitled, and the lower Court decreed 
to her joint and undivided possession of her half 
share, and she also succeeded in the whole of 
her claim as before the High Court in special; 
appeal: Held , that, as the separate possession 
by partition is a form of decree at the option 
of the plaintiff, the Court was in justice bound 
to grant her request, that the decree should be 
re-framed in such a manner as to award possession 
to her in severalty, without regard to any stamp 
fee. S. 16 of the Court Fees Act refers to a 
case where a party losing substantially a portion 
of his claim is precluded from re-asserting it before 
the Appellate Court without paying the proper 
stamp fee. Bissonath Chatterjee v. Madhub- 
monee Dabee ... 15 W. R. 51X 


Court Fees Act 


(i'll of 1870 ), <ss. 4. 16 — Stamp duty on memo- 
randum of objections — When payable. Stamp duty 
on a memorandum of objections filed by a 
respondent in an appeal under s. 561 of the Code 
of Civil Procedure, need not, under s. 16 of the 
Court Fees Act, be paid till the time of hearing. 
Reference under Court-fees Act, 1870, s. 5 
(1901) . . . . I. X. R. 25 Mad. 24 

s. 17— 

See Practice— Civil Cases — Test Case. 

I. X. R. 29 Gale. 140 

L 44 Distinct subjects Distinct 

causes of action. Held (Spankie, J. dissenting), that 
the words 4 4 distinct subjects” in s. 17 of Act 
VII of 1870 mean distinct causes of action or dis- 
tinct Irinds of relief. Per Spankie, J. — Such 
words mean every separate matter distinctly 
forming a subject of the claim. Chamaili Rani v. 
Ram Dai . . . I. X. R. 1 Ali. 552 

2. Civil Procedure 

Code (1859), s. 9 ( 1S77 , ss. 44, 45) — Multifarious 
suit — 44 Distinct subjects ” — Plaint — Memorandum 
of appeal. Held , that the words 44 distinct subjects 
in s. 17 of the Court Fees Act, 1870, mean distinct 
and separate causes of action. Chamaili Rani v. 
Ram Dai, I. L. R. 1 All. 552, observed on. The 
plaintiff sued his brothers and a nephew for his share 
according to the Hindu law of inheritance, and, 
under a will, of the moveable and immoveable 
property of his deceased uncle, by the cancelment 
of a deed of gift of the immoveable property in 
favour of the nephew. Held, per Stuart, G. J and 
Straight, </., that, under s. 17 of the Court Fees 
Act, 1870, the plaint and memorandum of appeal 
in the suit were chargeable with the aggregate 
amount of the fees to which the plaints or memo- 
randa of appeal in separate suits for the moveable 
and immoveable property would have been liable 
under that Act. Per Oldfield, J., that Court- 
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fees were leviable on the plaint and memorandum 
of appeal on the total value of the claim, the suit 
not being one of the nature to which s. 17 of the 
Court Fees Act referred . Mul Chand v. Shib 
■Charan Lal . . I. It. R.2 All. 876 

3. -L-~ — - — — — 44 Distinct subjects” 

Plaint and memorandum of. appeal. The plaintiffs 
sued, in virtue of a conditional sale which had been 
foreclosed, for (i) possession of a house, (ii) compen- 
sation, in the nature of rent, for its use and occu- 
pation from the date of foreclosure to the date of 
suit, and (iii) like compensation from the latter 
date to the date on which possession of the house 
should be delivered to them, the defendants having 
purchased the house subsequently to the conditional 
sale, but before the same was foreclosed. The 
plaintiffs stated that their cause of action arose on 
the date of foreclosure. Held (Spankie, J 
■dissenting) that the suit embraced “distinct 

subjects 55 within the meaning of s. 17 of the Court 
Fees Act, 1870, and the plaint and memorandum 
of appeal were chargeable with the aggregate 
amount of fees to which the plaints or memoranda 
of appeal in separate suits for the different claims 
would, have been liable. Ohedi Lal v. Kirath 
Chard . . T. Ii. R. 2 All. @82 

4. 4 4 Distinct subjects ” 

Suit for specific moveable property or for compensa- 
tion — 44 Multifarious suit.” A, to whom a 

■ certificate of administration in respect of the 
property of a minor had been granted in succes- 
sion to B, whose certificate had been revoked, sued 
B claiming the delivery of specific moveable 
property of various kinds belonging to the minor, 
which had been intrusted to B, and B detained, 

• or the value of each kind of property as compensa- 
tion in case of non-delivery. Held, that the suit 
did not embrace 44 distinct subjects” within the 
meaning of s. 17 of the Court Fees Act, 1870, and 
the Court-fees payable in respect of the plaint in 
the suit should be computed under cl. 1, s. 7 of 
that Act, according to the total value of the claim. 

. Amar Nath v. Thakurdas I. L. R. 3 All. 131 

5. — — — 1 Suit on Hnndis — 

Distinct causes of action — 4 4 Distinct sub jects In a 
suit upon three different hundis executed on the 
same date by one of the defendants in favour of 
the other three defendants and by them assigned 
to the plaintiff, and not paid on maturity : Held, \ 
that each hundi afforded a separate cause of action, 
that the suit embraced three separate and distinct | 
subjects, and that the memorandum of appeal by 
the first defendant was chargeable with the aggregate 
amount of the Court-fees to which the memorandum 
of appeal in suits embracing separately each of such 
subjects would be liable under the Court Fees Act. 
Parshqtam Lal v. Lachman Das 

I. Ii. R. 9 All. 252 

0,' — Suit for posses- 

sion of immoveable property and for mesne profits or 
> damages — “ Distinct subjects” — Valuation of suit. 
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A suit upon one and the same cause of action for 
possession of immoveable property and for mesne 
profits or damages for the wrongful retention of 
such property is not a suit embracing two or more 
distinct subjects within the meaning of s. 17 of Act 
VII of 1870. ChamaiU Rani v. Ram Dai, 1. L. 'M. 

1 All. 552 . Mul Chand v. Shib Charan Lal , I. L. R . 

2 All. 676 , Ohedi Lal v. Kirath CJiand , 1. L. A 

2 All. 682, and Kishori Lal Roy v. Sharut Chunder 
Mozumdar, I. L. R. S Gale. 593 , discussed. Re- 
ference UNDER THE COURT FEES ACT, ■ 1870, 
s. 5 . . . . I. L. R. 16 All. 401 

7 . — — Multifanc 

Court-fees on plaint and memorandum of 
Court Fees Act , 1870, Sch. I, Art I. The 
down in s. 17 of the Court Fees Act regarding multi- 
farious suits is subject to the proviso at the end 
of Art. 1, Sch. I of that Act, and the maximum 
■fee leviable - on the plaint or memorandum of 
appeal in such a suit is, under that proviso, 113,000. 
Rag ho bib Singh v. Dharam Kuar 

I. Ii. R. 3 All. 108 

8. — * Suit for possession 

and mesne profits — Stamp fee payable on appeal For 
the purposes of determining the stamp fee pay- 
able on an appeal to the High Court, in a suit for 
possession and for mesne profits, the claim for 
possession and mesne profits is to be taken as one 
entire claim. Ohedi Lal v. Kirath Chand , 1. L. R. 

2 All. 682, dissented from. Kishori Lal Roy v. 
Sharut Chunder Mozoomdar 

I. Ix. R. 8 Calc. 593 
10 C. Ii. R, 359 

9. — Court-fee — 44 Dis- 

tinct subjects” — Pre-emption — Suit for pre-emption of 
two villages out of a larger number conveyed by the 
same sale-deed. The plaintiffs sued for pre-emption 
of shares in two villages out of a larger number sold 
in one and the same transaction. They paid Court- 
fees on their plaint calculated on five times , the 
aggregate amount of the Government revenue pay - 
able by each of the two villages. Held, that this 
was a proper mode of calculation. The tw T o villages 
were not 44 distinct subjects 55 within the meaning 
of s. 17 of the Court Fees Act, 1870, and Court-fees 
were not therefore leviable in respect of each 
village separately. ChamaiU Ram v. Ram Dai, 
1. L. R. 1 All. 552, Mul Chand v. Shib Charan Lal, 
I. L. R. 2 All. 676, and Suhru v. Tafazzul Husain 
Khan, 1. L. R. 16 All. 401, - followed. Durga 
PaRSAD V. PURADAR SlNGH (1905) 

I. L. R. 27 AIL 186 

10. — — — Two or more dis- 

tinct subjects — First part of section applies to cases 
where alternative reliefs on different causes - of 
action are joined in one suit. The operation, 
of s. 17 of the Court Fees Act is not necessarily 
confined to cases where cumulative reliefs are 
claimed. Alternative claims, forming different 
matters which could have been made the grounds 
of separate suits, are “distinct subject ” with m 
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the meaning of the section, although thev arise 
out of the same instrument and a suit for enforcing 
such alternative claims ought to be valued for the 
purpose of Court-fees as also of jurisdiction on the 
aggregate value of such reliefs. Kashina, th Narayan 
J- Govmda Bin Piraji , I. L. B. IS Bom . 82 , not 
followed. Neela Kandi-ian Nambxjdeipad v. 
Xirijnxlai Ananthakrishna Ayyar ( 1906 ) 

I. Xj. R. SO Mad. 61 


Court-fee — -Suit 


y ~ town 

embracing two or more distinct subjects— Suit based, 
primarily on an agreement to sell with an alternative 
claim for. pre-emption. The plaintiff came into 
Court claiming in the first place specific perform- 
ance^ of an alleged agreement to sell to him 
.certain immovable property, and, secondly, in 
the alternative, the enforcement of a pre-emptive 
right in respect of mortgage of the same pro- 
perty executed by one of the defendants in favour 
of the other. Held, that the suit was within the 
meaning of s. 17 of the Court Fees Act, 1870, 
a suit embracing two distinct subject-matters and 
therefore chargeable with the Court-fee assessable 
upon each alternative relief separately. Hash- 
MAT-UN-NISSA V. MUHAMMAD ABDUL KARIM 
(190G) . . . I. Xj. R. 29 All. 155 

s. 19. 

See Written Statement. 

I. Xj. R. 5 Rom, 400 
12C.L.R. 367 


— Stamp on memo- 
randum of appeal by judgment-debtor in custody from 
order ref using application to be declared insolvent. A 
judgment-debtor, whilst in custody, applied to the 
Court, under Ch. XX of the Civil Procedure Code, 
to be declared an insolvent. The application was 
refused, and the judgment-debtor appealed against 
the order rejecting his application. No Court-fee 
was affixed to the memorandum of appeal. Held , 
that no Court-fee was leviable under cl. 17 of s. 19 
of the Court Pees Act. Kali Peosad Banerjx v. 
Gisborne & Co. 

I. Ii. R. 10 Calc. 61 ; 13 C. L. R. 150 


_ - . . I ~ Complaints made 

by municipal officers— Process fees— Court Fees Act, 
s. 31. No process fee is leviable on complaints 
made by municipal officers, and the accused are 
not liable to refund sums illegally levied from the 
complainants as process fees. Queen-Empress v 
Khajabhoy . . I. L. R. 16 Mad. 423 

1. — — s. 19 D—Act XIII of 1875, s. 6 

—Exemption from probate duty— Joint family— 
Conveyance to four members of a joint family gov- 
erned by the Mitakshara law as tenants-in-common 
-Survivorship. The deceased, who was a member 
of a joint Hindu family governed by Mitakshara 
law, left a will, of which he appointed his brothers 
the executors and trustees. The brothers as 
executors applied for probate, but claimed es> 
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emption from the payment of probate-duty on the 
ground that the property was 4 ‘ joint ancestral 
property which would pass by survivorship.” 
The petition stated that in the lifetime of the testa- 
tor he and his brothers, out of the income of the 
ancestral estate, purchased from the Corporation of 
Calcutta some plots of land which were conveyed 
to them as tenants-in-common ; that the effect of 
this was to vest an undivided one-fourth share in 
the testator, which on his death would pass not to 
the remaining co -parceners under the rule of 
survivorship, but to this legal representatives; 
and that, in order that effect might be given to the 
rule of survivorship, it was necessary to obtain 
probate. Held, that the property, though conveyed 
to the brothers as tenants-in-common, vested in 
them as trustees for the benefit of all the co-par- 
! Zeners, and consequently was not liable to duty. 

; In the goods of Pokurmtjll Augurwallah 

I. Ij. R. 23 Calc, 980 
1. C. W. NT. 31 

- Court Fees Amend- 


, 4 ± — voun x ees /imena- 

ment Act (HI of 1899), s. 191 — Letters of administra- 
tion Limited grant — Trust property — Exemption 
from probate duty. One Harilal died possessed of 
certain shares in Joint Stock Companies and in the 
! Eailk of Bombay valued at Rll,980 standing in his 
| name as their registered holder. He left three sons. 

! Xne sons applied for letters of administration limited 
j to one share only valued at R27o and their appli- 
| ? atl ? n was granted. Subsequently they applied 
I lor letters of administration with respect to all 
1 the shares, except the one for which limited 
letters of administration had already been granted 
and claimed exemption from stamp duty. The 
question arose as to whether they were entitled 
to the exemption. Held, that the property with 
respect to which the letters of administration were 
sought being property held in trust by the deceased 
lor the joint family, the property was entitled. 1 
to exemption from the Court-fee. Held, further, 
tnat the exception of trust estates from the pay- 
ment of ad valorem Court-fee is not conditional on 
the circumstance that there had been a previous- 
grant of probate or letters of administration on 
which a Court-fee had been paid. The exemption 
has reference to the character of the property and 
not to the procedure adopted. The Collector of 
Ahmedabad v. Savchand, I. L. R 27 Bom. 140, 
disapproved. In the goods of PoTcurmull Augur- 
wallah, I. L. R. 23 Calc 980, followed. Col- 
lector of Kaira m. Chuntlal (1905) 

I. L. E. 29 Bom. I6l 


s. 19 D and Set. I, Art. 11- 


S 

rrobate duty— Letters of administration , duty on — - 
Letters of administration granted in respect of 
property passing hy survivorship— Application for 
refund of duty . A Hindu died intestate, leaving 
two sons who were joint with him. Part of the 
deceased s estate consisted of two sums of R5,000». 
one of which was deposited with the Bank of 
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COURT REES ACT (VII OR 1870) — contd. 

— s. 19 D and Seh. I, Art. 11 —conoid' 

Bombay and the other with a Commercial Com- 
pany. Both the Bank and the Company refused 
to pay these sums unless letters of administration 
were obtained. Letters of administration were 
accordingly obtained in respect of these portions 
of the estate of the decesaed, and a sum of R 207- 2-0 
was paid as duty thereon under Art. 11, Seh. I, of 
the Court Fees Act (VII of 1870). Subsequently an 
.application was made for a refund of this amount 
on the ground that the property in respect of which 
it had been paid was the joint property of the 
deceased and his sons and had passed to the 
latter by survivorship, and that, therefore, under 
s. 19D of the Court Fees Act (VII of 1870), no duty 
was chargeable. Held, that the refund could 
not be allowed. The section only applies where 
probate or letters of administration have already 
been granted on which the Court-fee has been 
paid. In such case no further duty is payable in 
respect of property held by the deceased as 
trustee. But where no duty has been paid, the 
section does not apply. Here no letters of ad- 
ministration had been granted, other than those 
in respect of which the refund was applied for. 
Therefore there were no letters on which the Court- 
fee had been paid so as to bring the case within 
the section and to entitle the present letters of 
administration to exemption. Collector of 
Ahmedarad v. Savchand Ladukchand (1902) 

X. I.. R. 27 Bom. 140 

/■ — ■■ ■ ■ •' 'A . s. 19H — Valuation of Assets by 

attorney- administrator-— -Application for inquiry 
■under s. 19 H, Court Fees Act — Materials necessary 
— Costs not provided in the Act — Assurance of the 
administrator to pay fee on the excess. In moving 
the Court for an inquiry into the true value of the 
assets of a deceased person under s. 19H, Court Fees 
Act, it is not enough for the Collector simply to 
make an application for inquiry ; he should place 
before the Court materials showing that an inquiry 
was needed, i.e., he should make a case for inquiry 
upon definite facts. The Act does not specify in 
what way or by whom the expense of inquiry 
should be met. It would be the duty of the Court, 
if possible, and if the circumstances permit, to hold 
the inquiry itself and so save further expense to the 
parties. In the goods of J. R. A. Stevenson 
(1902) . . . 0. C. W. IN. 898 

- S. 20, el. 1 — Rules under that section 
framed by the High Court in 1878 — Process — Com- 
mission issued to ameen to fix mesne profits. A 
commission issued to an ameen to hold a local 
investigation for the purpose of ascertaining the 
amount of mesne profits is not a process within the 
meaning of cl. 1 of s. 20 of the Court Fees Act ; and 
Art. 3, part II of the rules, promulgated in 1878, 
framed under that section, is therefore ultra vires , 
and cannot be enforced. Jag At Kishore Achar- 
jea Chowdhry v. Dina Nath Chuckerbutty 
Chowdhry . . I. Xj. R. 17 Calc, 281 


COURT REES ACT (VII OR 187Q)—contd. 

s. 22, 

See Penal Code, s. 186. 

X. L.B. 22 Gale. 596 


— S. 26 — Certificate of heirship— Succes- 

sion Certificate Act (VII of 1889), 38 . 17 and 20— 
Notification of Governor General, No. 361 , dated 
18th April 1883, Irregularity in observing direc- 
tions of— Effect of, on validity of stamp. A certi- 
ficate having been granted on an ordinary stamp of 
requisite value, it was contended that it was not 
properly stamped in accordance with the Court 
Fees Act (VII of 1870) as required by s. 17 of the 
Succession Certificate Act (VII of 1889), because it 
did not bear upon it the words “ Court-fees ” as 
directed in the notification of the Governor General, 
No. 361, dated 18th April 1883. Held, that, 
though s. 26 of the Court Fees Act (VII of 1870) 
provides that the stamp used to denote the fee 
chargeable under the' Act shall be of such particular 
kind as the Governor General of India in Council 
may by notification from time to time direct, and 
that, though the Governor General had issued such 
notification, still the direction in the notification 
that the stamp should bear the words “ Court-fees ,J 
was not a matter on which he had authority to give 
any direction under the terms of s. 26 of the Court 
Fees Act, and therefore could only be regarded as a 
departmental order, the non-observance of which 
could not invalidate the stamp for the purpose of 
the Act. Annapurna B ai v . Lakshman Bhikaji 
Yakharkar . . I. L. R. 19 Bom. 145 


— : s. 28. 

See Appellate Court — Exercise of 
Powers in various Cases — Special, 
Cases — Appeal. I, L. R. 15 Mad. 29 

See Appellate Court — Rejection or 
Admission of Evidence admitted or 

REJECTED BY COURT BELOW — UN- 
STAMPED Documents. 

I, Xj. R. 2 All. 682 
I. L. R. 12 All. 57 

See Appellate Court — Rejection or 
Admission of Evidence admitted or 

REJECTED BY COURT BELOW — VALUA- 
TION of Suit, error in. 

I. Xj. R. 7 All. 528 

See Limitation Act, 1877, s. 4. 

I. L. R. 19 Calc. 747 
I. L. R. 12 All, 1&9 
I. X,. R. 15 AIL 65 
I. Ij, R. 20 Mad. 319 
I. L. R. 22 Mad. 494 

See Limitation Act, 1877, s. 5. 

I. L. R. 12 All. 57 

See Plaint — Rejection of Plaint. 

I. Xj. R. 23 AIL 423 


— s. 25, 

See Limitation Act, 1S77, s. 4. 

I. L. R. 12 AIL 129 
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€ OURT FEES ACT (VII OF 1870 )-contd. 
s. 28 — contd. 

1, ... Plaint insufficiently stamped 

'-'Civil Procedure Code , 1882, ss. 54, 56— Dis- 
missal of stiit — Rejection of plaint — Court Fees 
Act, , ss. 9, 10, 11. When a memorandum of 
appeal, which, when tendered, was insufficiently 
stamped, has subsequently been sufficiently 
stamped, the affixing of the full stamps cannot 
have a retrospective effect so as to validate the 
original presentation unless it has been done by 
order made under the second paragraph of s. 
28 of the Court Fees Act. In the case of a High 
Court, such an order can be made only by a Judge 
and by him only, in cases “ of mistake or inadvert- 
ence.” These words mean mistake or inadvertence 
on the part of the Court or its officers, and not on 
the part of the appellant or his advisers. The ex- 
pression “ head of the office ” in s. 28 does not refer 
to the head of the office of a Court, or at all events 
to the head of the office of a High Court, acting 
not as such, but as a taxing officer ; but it refers 
to the head of a public office, such as the Board of 
Revenue. Ss. 9, 10, and 11 of the Court Fees Act 
are not in conflict with s. 28, nor are ss. 9, 10, 11, 
and 28 read together in conflict with s. 54 of the 
Civil Procedure Code. Cases within s. 10 or s. 11 
of the Act would arise only where, through mistake 
or inadvertence^ of the Court, a plaint which sub- 
sequently was discovered to be insufficiently stamp- 
ed had been received, filed, or used in the Court ; 
and els. (a) and (k) of s. 54 of the Code are similarly 
related to s. 28 of the Act, and were not intended to 
cut down or limit its provisions. The “ dismissal ” 
of a suit under s. 10 or s. 11 of the Act has the same 
effect am that provided by s. 56 of the Code in the 
case of rejection ” of a plaint under s. 54. Bal- 
karan Rai v. Gobind Nath Tiwari 

I. ii. R. 12 All. 129 

2 - Plaint insufficient' 

ly stamped— -Dismissal of suit — Appeal by plaintiff 
to District Court — Stamp on memorandum of appeal 
also insufficient — S econd appeal by plaintiff pro- 
perly stamped— Maintainability of second appeal— 
Order by High Court for payment of proper duty 
on plaint and on memorandum of first appeal. The 
plaint, in a suit for the cancellation of a sale deed 
for R2,500, was filed with a ten-rupee stamp. The 
suit was dismissed, and an appeal was preferred 

rri A^ ie P ain ^ 1: ® District Court, on which 

±£10 were also paid as stamp duty. The appeal was 
dismissed, whereupon plaintiff preferred a second 
appeal, upon which he paid RI50 as stamp duty. 
On its being objected that the second appeal could 
not be entertained on the ground that insufficient 
stamp duty had been paid on the plaint and in the 
the lower Appellate Court: Held, that, inasmuch 
as the plamt had been filed and used without beino- 
properly stamped, through a mistake of law as 
* ^ 0lirt ‘t? e P a y a hle, the case was within s. 28 
of the Court Fees Act. An order was accordingly 
made by the High Court for a Court-fee of R 150 to 
e paid on the plaint and on the memorandum 


COURT FEES ACT (VII OF 1870 )-confd. 
s. 28 — contd. 

of first appeal, within a specified time. Valambal 
Ammal V. Vythilinga Mudaliar (1900) 

I.L.R. 24 Mad. 821 

7“ Insufficient duty 

on plaint and on memorandum of appeal — Order by 
High Court on second appeal for payment of tile 
duty properly payable — Civil Procedure Code {Act 
XlVof 1882), s. 582 A — Retrospective validation 
of defective memorandum of appeal— Effect of this 
section on defective, plaint. In a suit for the can- 
cellation of a sale-deed executed by plaintiff to 
defendant for R2,500, stamp duty of RIG was paid 
on the plaint. The suit was dismissed by the Dis- 
trict Munsif, and plaintiff appealed to the District 
Court, paying a similar duty on his memorandum 
of appeal. The District Court dismissed the appeal, 
whereupon plaintiff filed a second appeal, paying 
stamp duty thereon R50. On objection being 
taken in the High Court that the second appeal 
coma not be entertained because of the insufficient 
jmyment of stamp duty in the lower Courts, the 
High Court held that the proper Court-fee payable 
on the plaint and on the memorandum of appeal 
was Hi 50, and ordered, under s. 28 of the Court- 
fees AcC that such fees be paid within twenty- one 
having been paid in due course, 
tlie High Court considered and decided the second 
appeal on its merits. Valambal Ammal v. 
Vythilinga Mudaliar (1902) 

I. L. R. 25 Mad. 880 

. ~ — Plaint insuffi - 

Cl f ntl y stamped— Deficit Court-fee , time for payment 

of —Civil Procedure Code (Act X I V of 1882), s'. 54 

Limitation. Under s. 54 of the Civil Procedure 
Code and s. 28 of the Court Fees Act, the Court 
has discretionary power to fix a time within which 
the requisite Court-fee is to be furnished, and if the 
stamp be made good within the time indicated, the 
date of the institution of the suit is to be reckoned 
from the date of presentation of the plaint. Moti 
SaJm v. Chhatri Das, I. L. R, 19 Calc. 780 ; Suren - 
dra Kumar Basu v. Kunja Behary Singh , /. L. R. 
27 Calc. 814, followed. The Court W alse a dis- 
cretionary power to enlarge the time originaly fixed 
for making good the requisite stamp. Rajkishori 
Aoer v. Madan Mohan Singh (1904). 

I. L. R. 31 Calc. 75 

n ~ ; — Civil Procedure 

Code, s. 04— Valuation of suit— Limitation— Rules 
of Court of the 4th April 1894, Rule 12-Duties of 
Munsanm. When reporting as to the sufficiency 
of the stamp on a plaint it is not necessary for the 
Munsanm to do more than ascertain whether the 
P a ! n J*f sufficiently stamped according to the 
plaintiff s valuation of the subject-matter of the 
suit ; his duty does not extend to an examination of 
the correctness of the plaintiff’s valuation. Hence , 
where a plaint was correctly stamped according to 
the plaintiff s valuation, and so reported by the 
Munsanm, but it was afterwards discovered — • 
when the period of limitation for the suit had ex- 
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COURT FEES ACT (VII OE 1870)— contd. 

— — s, 28 — concld. 

pired — that the plaintiff’s valuation was wrong 
and the plaint was in fact insufficiently stamped : 
Held, that the suit was barred by limitation. 
Muhammad Ahmad v. Muhammad Sirajuddin, I. 
L. E. 23 All, 423 , followed. Chatarpal v. Jagram 
■( 1905) .... I, B. R. 27 All. 411 

. 0, ' " — — — Civil Procedure 

Code, s. 54— Suit filed on last day of limitation on 
an insufficient Court- fee — Limitation. When by 
a mistake of the plaintiff, and not of the Court or 
of any officer of the Court, a plaint was filed upon 
an insufficient Court-fee and this was not discovered 
until after the period of limitation for the suit had 
expired : H eld , that the suit was barred. Munro 
v. The Cawnpore Municipal Board , I. L. R. 12 
All. 57; Muhammad Ahmad v. Muhammad Sira j-ud- 
din, I. L. E. 23 All. 423; Balkaran Eai v. Gobind 
Nath Tiwari, I. L. E. 12 All. 129 , and Jagram v. 
Chatarpal , All. Weekly Notes (1904) 133, followed. 
Valambal Ammal v. Vythilinga Mudaliar, I. L. E. 
24 Mad. 311 , dissented from. Ram Tahal Singh 
v. Dubri Rai (1905) . I. L. B, 28 AIL 310 

— ss. 28 and 30 —Further rules of 1883— 

Mules 7 and 5 — Stamps bearing names of different 
attorneys and different dates — Indulgence in respect of 
same— Practice. A plaint bearing stamps of the 
value of R17 was stamped with an impressed stamp 
of R15 and an adhesive stamp of R2. The impres- 
sed stamp bore the name of the attorney for the 
plaintiff, and the adhesive stamp that of another, 
and it further appeared that the stamps had been 
purchased on different dates. On the attorney seek- 
ing to get the stamps punched, the punching officer 
refused to punch them. The Registrar wrote to 
the attorney to state the special circumstances in 
writing, to enable him to make the necessary orders 
for punching. The attorney, without complying 
with this request, claimed it as a matter of indul- 
gence to him, and applied to the Court to have the 
plaint admitted and the stamps punched. Held , 
that the punching officer, noticing the irregularity, 
was fully justified in refusing to punch the stamps. 
Held , also, that mere intimation from the Registrar 
did not confer the indulgence which the Registrar 
could extend under the rules, and that the solicitor 
should have placed the circumstances on paper, to 
entitle him to the same. Gerson v. Radha Kjssen 
(1902) . . . . 0 C.W.E 785 

s. 30. 

See Limitation Act, 1877, s. 4. 

I. L. B, 12 All. 129 

— ' - s. 31. 

See Appeal in Criminal Cases— Cri- 
minal Procedure Codes. 

I. Ii. B. 20 Gale. 687 
I. L. B. 26 Mad. 421 

See Compensation — Criminal Cases — 
For Loss or Injury caused by 
Offence . I. L. B. 7 Mad. 345 
I. Ii. B. 24 Mad, 305 


COURT FEES ACT (VII OF 1810)— contd, 
, s. 31 — contd. 

__ — _ — Order to repay ' fine under 

— Retaining fee in deposit. An order to repay a fee 
under s. 31 of Act VII of 1870 is. an integral part of 
the sentence, and the fee should be treated as a 
fine imposed by the Court, and may be retained in 
deposit pending an appeal, where an appeal lies. 
Anonymous . . . 5 Mad. Ap. 28 

Queen-Empress v. Tangayelu Cketti 

I. L. R. 22 Mad. 153 

1 . — ■ Sob. I, Art. 1 —P etition to wind 

up partnership — Contract Act (IX of 1872)7 s. 265 
— Plaint. An application for the winding up by 
the Court of the business of a firm after the termina- 
tion of partnership, under s. 265 of the Contract Act 
(IX of 1872), whatever it be called, is essentially a 
plaint, and must be paid for in fees at the same rate 
as any other plaint for an account extending to a 
like amount of valuation. Erakshah Dhanjiseth 
v. Adarji Dorabji . I. Ii. R. 7 Bom. 535 


2. Application to file 

Award — Civil Procedure Code , 1882 , s. 525. The 
proper Court-fee upon an application to file an 
award under s. 525 is the Court-fee prescribed for 
applications, and not the Court- fee upon a plaint. 
Bijadhur Bhugut v. Monohur Bhugut 

1. 1». R. 10 Gale. 11 

s.c. Palut Bhugut v. Monohur Bhugut 

1.3 G. L. R. 171 

3. * Memorandum of 

Appeal from an order under s. 331 of the Civil Pro- 
cedure Code ( Act XIV of 1882 ) — Practice . A memo- 
randum of appeal from an order, Under s. 331 of 
the Civil Procedure Code (Act XIV of 1882), should 
be stamped with a n ad valorem duty as provided by 
Art. 1, Sch. I of the Court Fees Act, VII of 1870. 
■Narayan Raghunath v. Bhagvant Anant 

I. B. R. 10 Bom. 238 

4. * • ; . Proviso— Appeal 

under Beng. Act XI of 1862, s. 9 — Appeal not 
“ otherwise provided for.” An appeal from an order 
of a lower Appellate Court on an application under 
s. 9, Bengal Act VI of 1862, not being otherwise 
provided for by the Court Fees Act, may be ad- 
mitted on a 6-anna stamp. Puriag Bhuggut v. 
Donzelle . . . 14 W. R. 21 

5. Court-fee on Peti- 

tion of Complaint— Liability of the workman to pay— 
Workman 11 s Breach of Contract Act (XIII of 1859), 
ss. 1, 2. In a proceeding under the 'Workman’s 
Compensation Act where the workman admits the 
advance and repays the same, it is not competent 
to the Magistrate to make him pay to the complain- 
ant the Court-fee paid on the petition of 1 com- 
plaint. Emperor v. Dhonbu (1904) 

I. L. R. 33 Bom.. 22 

6. - — — Power of Appellate 

Court to set aside order under s. 31 of (lout i- fees Act 


See Abad Ali Pradbam v. Jamirbddin 
Mahomed . . 13 G. XL R. 180 
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COURT PEES ACT (VII OP 1870)— contd. 
s. 31 — concld. 

{VII of 1870). An order tinder s. 31 of the Court 
Fees Act directing the accused, who was convicted of 
a non- cognizable offence, to repay to the complain - 
' a &t fche fee paid by him on the complaint is not part 
of the sentence passed on the accused for the offence. 
On appeal against such conviction it is not compe- 
tent to the Appellate Court to set aside the order 
under s. 31 of the Court Fees Act. Emperor v. 
Maddipatla Subbarayudu (1908). 

I. Is. B. 31 Mad, 547 

1. — — s. 34 — Court- fees Act (VII of 

1870), as amended by Act XII of 1891 , 5 . 34 , Stamp 
Act (II of 1899), s. 69 — Sale by thief of stolen stamps 
*— Offence . A person who had been convicted of 
stealing two stamps was charged, under s. 69 of 
the Stamp Act, 1899, with having sold them, he not 
being a licensed vendor of stamps. Held , that the 
words “ sells or offers for sale,” which occur in s. 69 
of the Stamp Act and in s. 34 of the Court Fees Act, 
include the case of a thief who exchanges a stolen 
stamp for a sum of money, even though the thief 
cannot give a legal title by the transaction. Queen- 
Empress V. VlRASAMI (1900) 

I. L. E. 24 Mad. 319 

2, — - - — - Court-fees stamp , 

sate of - bale Exchange— Transfer of stamp 
on promise that one of equal value would be 
returned. Where* a mukhtear, who had purchased 
a Court-fee stamp for a client, transferred 
it to another client, the latter having agreed 
to return to the mukhtear another Court fee 
stamp of the same value, and was con- 
victed of an offence under s. 34 of the Court Fees 
Act: Held, that there had been no ‘ sale 5 of the 
stamp within the meaning of s. 34 of the Court Fees 
Act (VII of 3.870), and that the conviction should 

as ^ e - Kedar Nath Si-xaha v. Emperor 

,( 1903 ) • • . IL.E 30 Calc. 921 

s. c. 7 C. W. IST. 704 

Seh.-I, Art. 1, 

See Court-fee .1. 1». B. 33 Cale. 11 
See Valuation of Suits. 

I. L. B. 33 Calc. 1133 

Seh. I, Art. 1, proviso. 

See Practice-Civil Cases— Test Case 
I. L, B. 29 Cale, 140 
* - Seh. I, Art. 11. 


See ante , s. 19D and Sch. I, Art. 11. 


, . . ,, — jzsxtssmem oj vat 

of estate principally consisting of a chose in action. A 
petition for probate set out that the estate of the 
deceased consisted, at the time of her death, of pro- 
perty m possession worth only about R 125, and 
the subject-matter of a suit in which she claimed 
.some Bl/,000. The petitioner declared the value 
of the estate at under Bl,000. Held, that there 
was nothing to enable the Court to determine the 


court fees act (Vii of ibio)— contd. 

• — — Sell, I, Art, 11 — concld . 

value of the right which the petitioner (as executor) 
was seeking to enforce in the suit, and that the 
Court could not say that the estate had been under- 
valued. Probate was accordingly directed to be 
issued without payment of stamp duty (it being 
declared at under Rl,000), but the petitioner was 
ordered, on the termination of the suit, to file in 
Court a statement showing its result. Saldanha v . 
Secretary of State for India (1900) 

I. L. B. 24 Mad. 241 

2 . 


— Will by husband 

conferring general power of appointment over 
a fund on his wife — Payment of probate duty on 
the husband's decease — Exercise of the power by the 
wife by will . — Decease of wife — Liability of her 
estate for probate duty in respect of the 
power “ Property By his will, A directed that 
B7,000 out of his property should he 
lent out at interest, that the interest derived from 
time to time should be added to the principal 
amount, and that the amount so accruing should 
be paid to whoever B, his wife, by her will, should 
died, and his will was proved, probate 
duty being paid on the principal amount of B7,000. 
B executed a will in which she exercised the power 
of appointment, and also died. Her executor now 
applied for probate of her will, and the question was 
raised whether he was liable to pay probate duty 
on the fund or any part thereof. Held, that the 
power of appointment created by the will was 
property, within the meaning of Art. 11 of Sch. I 
to the Court Fees Act, and that the estate of the 
testatrix was liable to probate duty in respect there- 
of. In the goods of George, 6 B. L. R., Appx. 138? 
commented on. In re Lakshminarayana Ammal 
(1S02) . . . 1. 1*. L. 25 Mad. 515 

Sch. I, Art. 3. 

See Registration Act, 1871, s. 2. 

6 Mad. 351 

1. ; Sch. I, Arts. 4 and 5 —Applica- 

tion for Review. An application for review of judg- 
ment, such as is alluded to in Arts. 4 and 5, Sch. I 
of the Court Fees Act (VII of 1870), does not include 
an application for a new trial in a Small Cause Court 
in the mofussil. Gopeenath Roy v. Ram Joy 

14 W. B. 249 

2 . 


Application for 
review of 'judgment in pauper suit — Court-fee— 
Court Fees Act ( VII of 1870), Sch. I , cl. 5— 
Civil Procedure Code, s. 410. Held , that, when an 
application for review is presented in a suit 
in formd pauperis that application, like the plaint 
m the suit, is not liable to any Court-fee. Umda 
Bibi v. Naima Bibi . .1, L. B. 20 All. 410 

■ “7 ” Stamp — Petition 

of review. When a plaint or memorandum of 
appeal comprises a number of claims, and a por- 
tion only of such claims has been allowed by the 
judgment, the party seeking a review should be 
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COURT PEES ACT (VII OP 1870) — contd. I 

. Sell. I, Arts, 4 and 5 — contd . 

required to stamp his application with a fee suffi- 
cient to cover the amount of the claims in regard 
to which he wishes theCourt to review its judgment. 
In re Manohar G. Tambekar I. Xj. R 4 Bona. 20 

4. Court- fee — Appli- 

cation for review affecting only portion of decree. 
Held, that the proper fee leviable on an appli- 
cation for review of judgment when it refers 
only to a portion of the decree is the fee 
leviable on the plaint or memorandum of 
appeal, in which the judgment, review of which 
is asked for, is passed. Proceedings January 16, 
1872, 7 Mad. II. C R. app. 1; In re Manohar 
Tambekar, I. L. B. 4 Bom . 26, not followed. 
Nobin Chandra v. Uzir Ali, 3 C. W. N. 292, and 
Imdad Hasan v. Badri Prasad, All. Weekly Notes 
{1898) 212, followed. 

In the matter of Sheikh Maqbul Ahmad (1909) 

I. L. R. 31 All. 294 

1 , Sell. I, Art 5— Review — Stamp. 

■The stamp fee on an application for review must be 
calculated on the amount that would be obtained if 
the review were granted, and not necessarily on the 
whole value of the suit. Anonymous 

7 Mad. Ap. 1 

2. — - Review of judg- 

ment — Stamp duty — Court Fees Act, s. 14 — Compu- 
tation of time — Limitation Act, 1877, s. 5. In com- 
puting the period of eighty-nine days from the date 
of decree, within which an application for review 
of judgment may be presented on payment of half 
the fee leviable on the plaint or memorandum of 
appeal (under Art. 5 of Sch. I of the Court Fees Act, 
1870), the time during which the Court is closed for 
vacation cannot be excluded. In re Kota 

I. Ii. E. 9 Mad, 134 

3. — ■ Application for 

' review — Whether Court- fee payable is on the value of 

the relief asked for or upon the valuation of the whole 
suit — Court Fees Act { VII of 1870), Sch. I, Art. 5. 

' A suit being decided in favour of the plaintiff, one 
of the defendants made an application for review 
of the decision so far as it dealt with the question of 
costs. The petitioner paid stamp duty on the 
relief asked for, i.e., for the entire amount of costs. 
The lower Court ordered the petitioner to pay 
stamp duty on the entire value of the suit, and the 
petitioner not complying with this order, his ap- 
plication was rejected. Held, that, having regard 
to the language of Art. 5, Sch. I of the Court Fees 
Act, the Munsif did not come to an erroneous con- 
clusion. In re Manohar G. Tambekar, I. L. B. 4 
Bom. 26, distinguished. Nobin Chandra Chuc- 

KERBUTTY V. MOHAMED UziR ALI SaBKAR 

3 C. W. NT. 292 

4, — Fee payable on 

application to review appellate decree under Letters 
Patent, s. 10. For the purpose of ascertaining the 
Court -fee to be paid under Sch. I, Art. 5, of the 


COURT PEES ACT (VII OP 1870)— contd 

— — Sell, Ij Arts, 4 and 5 — concld. 

Court Fees Act (VII of 1870), upon an application 
to review an appellate decree* the fee to be con- 
sidered is the fee leviable on the memorandum of 
the appeal m which the decree sought to be reviewed 
was passed, and not the fee which was leviable on 
the plaint, nor — where the decree sought to be re- 
viewed was passed on appeal under s. 10 of the 
Letters Patent from an appellate judgment of a 
Division Bench — the fee which was leviable on the 
memorandum of the appeal before such bench. 
Husaini Begam v. Collector oe Muzaeearnagar 
I. L. R. II All. 176 

Sell I, Art. 7 — Notes of judgment 

furnished to parties — Copies of decrees. Notes of 
judgment furnished to parties under the Rule of 
Practice for the guidance of Small Cause Courts are 
copies of decrees which require a stamp under Art. 

7, Sch. I of Act VII of 1870. Anonymous 

6 Mad. Ap. 24 

See Anonymous Case . . 6 Mad. Ap. 12 

Sch. I, Art. 8— Stamp Act, 1879 , 

Sch. I, Ah. 1— -Copies of originals returned to the 
party— Liability of stick copies to stamp duty* 
In the course of a suit the plaintiff put in evidence 
certain entries from his day-books and ledger. The 
books had been produced in Court, and had been 
returned to the plaintiff as usual on his furnishing 
copies of the said entries. The Subordinate Judge, 
feeling doubt as to whether such copies should be 
furnished on stamped paper, referred the question 
to the High Court. Held, that the original entries, 
not having been in the handwriting of the debtor 
were not liable to stamp duty under Sch. I, Art. 1 of 
the Stamp Act, I of 1879, and that, therefore, the 
copies of them were not chargeable with any Court- 
fees under Sch. I, Art. 8 of the Court Fees Act (VII 
of 1870). IIarichand v. Jivna Subhana 

I. L. R. 11 Bom. 526 

X, — — Sch. I, Art. 11— Probate — Ad 

valorem fee — Property subject to a mortgage — 
Stamp duty found insufficient on taking account. 
By cl. 11, Sch. I, of the Court Fees Act (VII of 
1870), an ad valorem duty of two per cent, on the 
amount or value of the estate is chargeable for 
probate of a will, where the amount or value of the 
property, in respect of which probate is granted, 
exceeds R 1,000. The term “value” in the Act 
apparently means market value, and the market 
value of mortgaged property is the equity of redemp- 
tion. An executor having applied for probate in 
respect of property which was alleged to be charged 
and mortgaged in excess of its value, no fee was 
charged for the probate of the will. In such a 
case, however, if it be found, when the accounts 
are filed, that sufficient stamp duty has not been 
paid, payment of any deficiency can be enforced. 
In the goods of Maclean . . 6 BT. W. 214 

2, . --- - — — — Probate granted 

to second executor when leave has been reserved to him 
to take out probate. No stamp duty is payable 
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OOTJRT BEES ACT (VII OE 1870 )-~contd. 

— — Seb.. I, Art. 11 — contd. 

under the Court Fees Act, 1870, on probate granted 
to a second executor, to whom leave was reserved 
to take out probate when the first probate was 
granted. In the good's of Ameertjn 

15 W, B. 498 


3. - Letters of administration. 

Before ^ the passing of the Court Fees Act, the 
Administrator General obtained letters of adminis- 
tration to a certain estate, limited until the 
wdl should be proved; and the fixed duty pre- 
scribed by the Succession Act was paid in respect 
ot such letters of administration. The will was 
proved* a . nd a P et ! tion presented for general letters 
ot ■■ administration with the wall annexed, after the 
passing of the Court Fees Act. Held, that the fee 
therein prescribed must be paid on the amount of the 
^respective of the duty paid on the grant 
ot the former letters of administration. In the 
goods of Chalmers 

6 B. L. B. Ap. 187 : 21 W. B. 246 note 


. . — Letters of ad- 

ministration with will annexed . The Administrator 
General obtained letters of administration 
with a copy of exemplification of probate of the 
will annexed, and the full ad valorem duty prescribed 
by Sch. I, cl. II, of the Court Fees Act was paid on 
the amount of the property. Subsequently, the 
Administrator General produced a document 
referred to m the will of the testator, and obtained 
an order for letters of administration with a copy 
of the exemplification of probate of the will annexed, 
and of the document produced as part of the will 
5 “ of _ tlie former letters of administration! 

neM, that he was not liable to pay a second ad 
valorem duty. In the goods of Mossox 

6 B. L. B. Ap. 139 


COURT PEES ACT (VII OP 1810)— conhl. 

- Sch. I 9 Art. XL— contd. 

the fees chargeable under Sch. I, Art. 11 of the 
Gourt Fees Act were remitted in respect of letters 
o a ministrations relating to “ property which a 
deceased person was possessed of as" a trustee for 

TI P ers ,°“'” Held, that B’s half share 

snould be treated as trust property, and exempted 
trom the 2 per cent, ad valorem fee. In tie goods 
of BEmuBcs Ghose j 

11 E. L. R. Ap. 39 : 19 W. R. 230 
7. 

~ - ■■ Trust property- 


. ' rn * " " Property subject 

to a Trust. AVhere property was conveyed by T 
to L on trust to pay the income to T for her life, 
a , n ;}, a ' tei ! * ler death to hold the property for her 
children m such manner or form as she should bv 
will appoint, and T afterwards intermarried with 
« and shortly afterwards made a will of which she 
appointed her husband and the trustee of the settle- 
ment executors : Held, that the ad valorem duty 
prescribed by Sch. I, cl. 11, of the Court Pees Act 
was not payable in respect of such trust property. 
The words of that clause mean property which the 
deceased was possessed of or entitled to. In the 
goods of George 

6 B. L. R. Ap. 138 : 15 W. R. 457 note 


2004 s 14th VdSion 

2004 Utl J u iy 187 }'' j and B were brothers 
joint m estate. A died unmarried, leaving no 
relative except li. B obtained grant of letters 

ahaff^b 11Stra f tl0 “i 0 - th ® ® State ° lA ’ cons “ting of 
ef wK va, °* Property, the other half share 

of which was claimed by B to belong to himself. 
By Financial Resolution No. 2004, 14th July 1871 


nfjt Estate of Hindu inlands 

of deceased daughter s representatives. On the death 
of a Hindu lady, who had succeeded to her 
ZtZl 1 ? t r0perCy > f or estate of a Hindu 
lyrornG-' ? 1 aj;) P ea red certain Government 
promissory notes, which formed a portion of the 
father s property, were_ then standing in her own 
me. On an application by the sons for letters 
of a,dmmstration to her estate: Held, that on her 
ceath the grandfather’s estate became, in the 
ancs of her representatives, trust property in 
respect of which no duty was payable under the 
n® ^ ees Act - 1)1 the goods of Joymoxey 
Dossee * 14 B. L. B. 184 

B 

* . ~ Property on which 

mete is a mortgage or incumbrance— Duty on letters 
of administration. When letters of administration 
are granted in respect of property which is subject 
o a mortgage, the value of the property for the 
purpose of estimating the ad valorem duty payable 
under the Court Fees Act is the value of the entire 
property, less the amount of the incumbrance. A 
tu y P aid former letters of administration, which 
were afterwards cancelled, was allowed to 'be de- 
aucted from the amount payable for fresh letters 
of administration. In the goods of Innes 

8 B. L. B. Ap. 43 : 18 W. B. 253 
9 

. \ . — Letters of ad- 

ministration, Duty payable on. A suit for a divi- 
sion of a joint estate having terminated in a settle- 
ment, the terms of which were embodied in a decree, 
the receivers who had been appointed pendente lite 
endorsed and transferred certain securities and 
shares to one of the parties, D , pursuant to the 
ecree. The Bank of Bengal Account Department 
and the companies concerned having refused to 
recognize the transfer, 1) applied for letters of ad- 
ministration in respect of the securities and shares 
m question, claiming exemption from the duty 
prescribed by the Court Fees Act, Sch. I, cl.' li, 
on the ground that she ought not to have been 
required to obtain such letters, her right having 

n ( if C ar .f l h y a decree of the High Court. 
mid, that the prescribed duty must be" paid, and 
_hat there was no ground of exemption from it. 

Jn the ( J°ods of Srinath Dass . 20 W. B. 440 

10 . 


... ... ~~ Letters of ad- 

ministration. Duty payable on— -Debts due by deceased 
,df tterslm f‘ to collect rents. The fee payable for 
letters of administration under Act VII of 1870, 
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COURT FEES ACT (VII OF 1870)— contd. 

Sell. I, Art. 11 — contd . 

Sch. I, Art. II, is to be calculated on the amount or 
value of the property in respect of which the letters 
are sought, without deducting therefrom the debts 
due by the deceased. Where letters are granted 
limited for the purpose of collecting the rent of a 
house, the duty is to be assessed on the value of 
the house. In the goods of Ram Chandra Das 

9 B. la. R. SO 
18 W. R. 153 

3.I. V.; , — •. - Appointment ' by 

will. Where a person having a life-interest in a 
fund, with a general and absolute power of appoint- 
ment thereover, exercises such power by will, no 
ad valorem fee. is. payable in respect of such fund 
under the Court Fees Act. In the goods of Orram 
IS B. L. B. Ap. 21 
21 W. B. 245 

12. - - — Letters of Admin- 

istration — Doubtful debt. The uncertainty of re- 
covering a. debt due to the estate of a deceased 
person is not a sufficient ground for a proportionate 
reduction of the fee payable in respect of letters of 
administration to such estate. In the goods of 
Brake . . . . 13 B. L. B. Ap. 24 

21 W\ B. 397 

13. - — — Probate — Value of Annuity — 

Property subject to a mortgage. For the purpose of 
determining the probate fee in respect of an an- 
nuity the word 46 value ” in the Court Fees Act, VII 
of 1870, Sch. I, el. II, must be taken to mean the 
market v&lue of the annuity, and not ten times the 
amount of a yearly payment. Where the pro- 
perty, in respect of which probate is sought, is 
mortgaged, the amount of the mortgage incum- 
brance must be deducted from the market value 
of the property and the probate fee charged on the 
balance. In re will of Ramchundra Lakshmanji 

I. Xj. R. 1 Bom. 118 

14. . Executors obtain- 

ing second grant of probate — Grant of probate before 
Court Fees Act came into force. Executors obtain- 
ing a second grant of probate subsequent to the 
enactment of the Court Fees Act of 1870 (the first 
grant having been taken out previously to that 
enactment) are not exempted from the payment 
of the ad valorem duty chargeable under that Act, 
although the full fee then chargeable by law had 
already been paid at the time when the first pro- 
bate was taken out. In the goods of Gasper 

I. Xj. B, 3 Calc. 733 
2 C. Xi, B. 436 

15. — r — — ■■ Probate duty ■ — 

Annuity charged on property of testator. Where it 
appeared that property disposed of by a will was 
bequeathed to the testatrix subject to the payment 
thereout of an annuity for life to a person who 
survived her : Held, that the ad valorem fee pre- 
scribed by Sch. I, cl. 11, of the Court Fees Act ought 
to be levied upon the value of the property, less 
the capitalised value of the annuity. In the * goods 
of Rushton . . . I. L, R, 3 Calc, 736 


COURT FEES ACT (VII OF 1870)— contd.. 
— s, Sch, I, Art. 11— contd. 

16. — — — Letters of ad- 

ministration — Liability of property on which duty * 
has been paid in England — Fees. A testator died 
in England, and his executrix proved his will there 
and then in this Court, paying duty in 
each country on the assets there. On the death of 
the executrix, the Administrator General obtain- 
ed letters of administration de bonis non of the 
testator’s unadministered property valued at a 
greater sum than the sum oh which duty was 
originally paid in this country by the executrix, 
but which sum was made up of assets from England 
upon which duty had already been paid there. 
Held , that, as the assets were within the jurisdiction 
of this Court at the time of the grant of administra- 
tion, and the Administrator General could not 
have obtained possession of them otherwise than 
by virtue of the grant, they were liable to the ad 
valorem fee prescribed by cl. 11, Sch. I of the Court 
Fees Act. In the goods of Murch 

I. E. B. 4 Calc. 725 

17. ■ - — — • Ad valorem duty 

on probate — Parties married aFd holding property 
under the Code Napoleon — Law of France — Trust 
property. The deceased F was a European subject 
of the German Empire. He married a lady of 
Solingen in Rhenish Prussia, where the Code Napo- 
leon is in force. There, in contemplation of the 
marriage, the parties entered into a contract where- 
by it was provided that “ there should be, and 
rule, universal community of his and her present 
and future moveable and immoveable property,” 
which contract placed the parties under the law 
of France respecting community of property be- 
tween husband and wife. Under that law, a 
husband and wife have an equal interest in the 
property comprised in the community ; on the 
death of either, the property is divided into two 
parts of which one part goes to the survivor and 
the other to the heirs or to donees under a testa- 
mentary disposition. Held, that on the death 
of F only one-half of the property was charge- 
able w ith the ad valorem duty payable under Art. 
11 of Sch. I of the Court Fees Act ; the other 
half being trust property, which should, under 
the provisions of s. 19D of that Act, be ex- 
empted from payment of such duty. In the 
goods of Froeschman . I. L. R. 20 Gale. 575 

18. Duty payable on 

talcing out probate or administration — ■ Value of 
property not reduced to possession and as- to which 
suit is brought. Under Art. 11 of Sch. I of the Court 
Fees Act, duty is payable by a person taking out 
probate on the amount or value of the property in 
respect of which probate or letters of administra- 
tion shall be granted, if the amount or value of 
such property exceeds R 1,000. In a case where 
property has not been reduced into possession at 
the time of taking out probate, and the right to it 
is the subject of a suit, it is permissible to declare 
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comar pees act (vii op 1870 )- con td . 

— ~ Soli, I, Art. 11 — concld. 

the value of the property as not exceeding iU.OOO 
In the goods of Abdool Aziz 

1. 1). B. 23 Gale. 577 
3.0 

Asset m BnfeA hidiZiTd^ot^d^ Probate 

- °'l ly < K n aSS6t3 WM ° h at the date 

oi the testator s death are in British India. In 
« Abraham ■ • I- L.B. 21 Bom: 139 

Pro6«ie'/ee. The uncertainty of recovering a & debt 
estate of a deceased person is not a 
th?fee n n gr °,'f ld . for a Proportionate reduction of 
S“ 5 Payable in respect of probate as a will. In 
the goods of Ram Chttnder Ghose 

I. L. B. 24 Cale. 567 


DIGEST OP CASES. 


-Partner of firm with head office in^idtnZnd 
blanches m CalcuUa, and Bombay. S died in En°-- 
land m October 1896, and probate of his will was 
obtained in England on 1st December 1896 He 
left a large amount of property and credits in 
Bombay, and he was a partner in the firm of David 
Sassoon & Co which had its head office in London 
and had branches in Bombay and Calcutta. Held 
that no probate duty was payable on the value of 
the share of the deceased as a partner in the firm 
of David Sassoon & Co. or the properties of the 
firm situated in British India at his death. In the 
goods of Sassoon . I. l. k. 21 Bom 673 

T' and Art ’ 12 -Trust mo- 

? er P\. rbe fc ® r “ Property in els. II and 12 of Sch. 
L° f 6 ^ , FeeS includes not only property 
to which the deceased was beneficially entitled 
luring his lifetime but also all property which stood 
m his name as trustee, or of which he was possessed 
oenami for otaers. In the goods of Beresford 

7 B. X,. S. 57 : 15 W. B. 456 


COUBT PEES ACT (VII OP 1870)-<»»R 

Soli, X, Art. 12 — concld. 

future sale of the other immoveable pronertv 
An unlimited grant of probate was ma le to G 

:^eetTtiT mPt r fr0 '» P^ate'dnS t 

respect of the properties on the .(wounds <n\ fhot 
duty had already been paid inland on the 

amotf' tf e Ul them ’ a,ld tt-tC e Zeno 

the taxing officer, that 0 was not entiifed hf nh. 

good A Z < m res P eot of the properties. In 'the 
ffoods of Gladstone . 1L.B, i dalles 

i^inlShe'value 

hLS e t y so r i e + Sp80t of ' vhich a certificate of 
neirsnip is sought exceeds El, 000, the stamn 

an1 y not 0Ul V e Calculated the whole amouT. 
of 1870 T* w eS ?„ 0Ver Rl >°°° under Act VII 
WV 2 ’ bui exceeding Rl,000 is 
the condition of liability. AnonymouI 

s 5 Mad. Ap. 45 

administration to estate of deceased!^' The* Tourt ^ 

trltfnTn ^ iE ? p0Sed 011 a certificate of adminfe- 
ration ought not to be assessed on a valuation 
including property absolutely denied by the aprfii! 
cants to belong to the intestate’s ’ estate untifthe 
contrary be proved. Nittyo Kali v 

Kadee ISiath Chatter jee . ' 5 C,L. R. 368 


Seh. II, Art. I. 


• Sell. I, Art. 22. 

See Certificate of Administration— 
Eight to she or execute Decree 
without Certificate 6 Mad. 131 . 

emption front-interest in ^V^erllip property The 
testator, a member of the firms of G A Le. r„ 
of Calcutta, and O Q * Co. , of livtrpool dfed ffi 
England, leaving a will, of which he appointed G 
m England and 0 m Calcutta his executes. As a 
partner m the Calcutta firm, the testator was en 
titled to a share in an indigo concern and in certain 
immoveable property in Calcutta, and his sh“ 
these properties was, on his death, estimated, and 
the money value thereof paid to his estate by the 

terror, L bv e ^°- 0 ’ f dp F obate duty had been paid 
thereon by 0 in obtammg probate of the will in 
England. Shortly after the testator’s death, the 

tertftor’s n °nfm WaS oont 5 aoted to be sold, and the 
appearing on the title-deeds as 

? ap P lied for Probate of the will, 
i lm 0 i 01 ® 111 1^ 6 conveyance and in any 


See Claim to Attached Property.' 

1 K. 16 Bom. 700 

Examination of Defendant. When the plaintiff 

VIII d of *P„“ alce , the P roof referred to in s. 281, Act 
xli oi lao9, chooses to examine the defendant 
he must pay for the oath and the cost of reducin' 1 ' 
bp 6 d ?P 0S1 F Ion of t!l e witness to writing. It would 
be otherwise under s. S, Act XXIII of 1861 in 
which case the fee is demandable from the appli- 
cant. Edmond v. Nierses ppl1 

8 B. L. B. Ap. 42 : 16 W. B. 84 

dir 

iated, ea en portion translated is treated as a 
rate document, and any portion less than a folio’ 

folio al ' S Th e °n U t ^ tke C i°- rt FeeS Aot 38 a wb ° le 
fo,io. The portions contammg less than a folio 

are not to be taken together and charged accordin'* 

n° ° num ^f of folios the y contain. Bra® 
JANATH DHAR V. BhABO MOHAN DhAB 

3 e B. L. E. Ap. 137 

Causf’conrt is A f ” a new trial in a Small 

I870V UT 4 i’ U ? der tbe Cou rt Fees Act (VII of 
1870), properly stamped, with a one-anna stamp ^ 
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€OTJRT PEES ACT (VII OP 1870)— amid. 

Seh. II, Art. I — conoid, 

as it falls within Sch. II, Art 1, of that Act, and not 
under Sch. I, Art. 5. Chota Lal Jamnadas v. 
Bulakidas Jetha . . 7 Bom. A. C. 109 

4. Stamp for appli- 

cation for Probate or Administration. The stamp 
requisite for an application for a probate of a will 
or letters of administration, is not required to be 
proportionate to the value of the property involved, 
as such applications come under the provisions 
made in Art. 1, Sch. II, Act VII of 1870, for com- 
mon applications and petitions. In the matter 
of Judoonath Sadhookhan . . 15 W. B. 40 

5. Application by 

witness for return of document. Stamp duty is not 
chargeable on an application by a witness for the 
return of a document filed by him in obedience to 
summons. Anonymous case . 15 W. B. 237 

6. . Petition to wiih- 

draio suit — Agreement — Bond. A petition, stamped 
as an agreement having been presented to a District 
Court by the parties to a suit, informing the Court 
that they had entered into an agreement, whereby, 
inter alia, , the defendant was bound to deliver to 
the plaintiff certain wood, and requesting that the 
suit might be removed from the file, the District 
Judge impounded it, levied a sum for insufficient 
stamp duty and a penalty on the ground that it was 
a bond, and forwarded it to the Collector. Upon a 
reference made by the Board of Revenue at the 
instance of the Collector : Held, that the duty 
leviable was a Court-fee stamp under Art. 1 (b) of 
Sch. II of the Court Fees Act, 1870. Reference 
under Stamp Act, 1879. I. L. R. 8 Mad. 15. 

7. — Complaint of il- 

legal Seizure and Detention of cattle— Act III of 1857 , 
s. 14 — Order to repay stamp to complainant — Court 
Fees Act , s. 21. The illegal seizure and detention 
of cattle, to which s. 14 of Act III of 1857 refers, 
is not an “ offence ” within the meaning of s. 31 
and Sch. II, Art. I, cl. ( b ), of the Court Fees Act, 
VII of 1870. Complaints of such illegal seizure 
and detention do not require a stamp. If such 
complaints be stamped, it is not competent for 
the Court to direct that the accused shall repay the 
amount of such stamp to the complainant. Reg. 
v. Avji bin Nartj . . 8 Bom. Cr. 22 

Sell. II, Art. 6 — Security bond for 

cost of appeal — Act 1 of 1879, Sch. I, No. 13. Held, 
by the Full Bench, that where a bond is given 
under the orders of a Court as security by one 
party for the costs of another, it is subject to two 
duties — (a) an ad valorem stamp under the Stamp 
Act, Art. 13, Sch. I (5), a court-fee of eight annas 
under the Court Fees Act, Art. 6, Sch. II. Kul- 
wanta V. Mahabir Prasad . I. L. R. 10 All. 18 

— Sell. II, Art. 10 (a) — Stamp Act, Sch. 

1, Art. 50 (b) — Power to vakil to obtain copies from 
Collector's office — Stamp. A document authorizing 
a vakil to apply for copies of records from the 
Collector’s office is properly stamped with a court- 


COURT FEES ACT (VII OF 1870)— contd. 

Sch. II, Art. 10 (&)—condd. 

fee stamp under Art. 10(a) of Sch. II of the Court 
Fees Act, 1870, and does not require to be stamped 
as a power-of-attorney under Art. 50(5) of Sch. X of . 
the Stamp Act, 1879. Reference under Stamp 
Act, 1879, s. 46 . . I. X». R. 9 Mad. 148 ■ 

1. — Beh. II, Art. 11 * — Application to ' 

set aside order directing award to be filed. An appli - 
cation to the High Court to set aside an order of a 
District Court, reversing an order of the Court of : 
first instance directing an award made without the 
intervention of a Court to be filed, should be treated 
as an application for a miscellaneous special appeal. 
Such an application may be made on a stamp of 
the value of two rupees, under Sch. II, Art. 11, of 
the Court Fees Act (VII of 1870). Lakskman > 
Shivaji v. Rama Esu . . 8 Bom. A. C. 17 

2. — — - — — — - — — Appeal from or- 

der Under s. 331 of the Civil Procedure Code (Act X 
of 1877), as amended by s. 52 of Act XII of 1879. 
Appeals from orders under s. 331 of Act X of 1877, 
as amended by s. 52 of Act XII of 1879, are charge- 
able with the same court-fee as is required in the 
case of appeals from decrees. Mahbuban v. Umrao 
Begum. Shayama Sunduri Dasi v. Watson & 
Co. . I. It. R. 8 Calc. 720' : 11 C. L. R. 98 . 

3. — — - — -- Memorandum of • 

appeal from order under Companies Act ( VI of 1882), - 
s. 214— Decree — • Valuation of appeal . An order 
under s. 214 of Act VI of 1882 (Indian Companies 
Act) is not a decree or an order having the force of ! 
a decree, and consequently an appeal from such an 
order to a High Court is properly stamped, with 
reference to the Court Fees Act (VII of 1870), 
Sch. II, Art. 11 (b), with a court-fee stamp of R2. 
Reference under Court Fees Act 

I. L, R. 17 All. 238 

4. — — — — — Appeal under cl. . 

10, Letters Patent , High Court , N.-W . P., from an 
order of remand under s. 562 of the Code of Civil 
Procedure, 1882— Court-fee. Held, that in an 
appeal, under s. 10 of the Letters Patent, from an 
order of a single Judge of the Court remanding 
a case under s. 562 of the Code of Civil Procedure 
the proper court-fee is R2. Ballx Rai v . Mahabir 
Rai . . . . . 1. 1«. R. 21 All. 178 


See ante , s. 7 . 13 C. W. XL 815 

1. 'ffSuit — Title — Pos- 

s ession — Injunction — Consequential relief — Ad valo- 
rem fee — Civil Procedure Code (Act XIV of 
1882), s. 283. A suit of the nature referred to 
in s. 283 of the Code of Civil Procedure instituted 
for the declaration of the plaintiff’s right to and 
possession of a property attached, and for a per- 
petual injunction to restrain its sale in execution 


— Sell. II, Art. 15. 

See Court-fees Act (VII of 1870). 

I. Xi. R. 28 Calc. 567 

Sch. II, Art. 17. 
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COURT PEES ACT (VII OP 1870 )-contd. 

— Sell. II, Art, 17 — concld. 

of a decree, is one in which consequential relief' 
is prayed for and therefore subject to an ad valorem 
court-fee duty. Ahmed Mirza Sahel v. Thomas , 
I. L. E. 13 Calc. 162 ; Madhusudun Koer v. Eakhal 
Chunder Ray, l. I, R. 15 Calc . 104 ; and Mufti 
Jalaluddeen Mahomed v. Shohorullah , 15 B. L. R. 
App. 1 ; 22 W.. E. 422 , followed. Ram Prasad v. 
Suhh Dai, 1. L. M. 2 All. 720 , referred to. Ful- 
KUMARl v. Ghanashyam Misra (1904) 

I. li. R. 31 Calc. 511 


S. - - — Civil Procedure 

Code {Act XIV of 1882), s. 283 , suit under-Stamp 
on plaint In a suit brought under s. 283 of the 
Civil Procedure Code, the proper Court-fee payable 
on the plaint is RIO under the Court-fees Act, 
Sck. II, Art 17, cL (i). Dhondo Sakharam Kulkarni 
v. Govind Bahaji Kulkarni , I. L. E. 9 Bom,. 20, 
approved. Phtfl Kttmarx v. Ghanshyam Misra 
(1907) . , . I. L. R. 35 Gale. 202 

s.e. 12 C. W. 3NT. 180 
li. 3Et. 35 I. A. 22 

Partition — Fixed 


. * „ j.u.tvHiu/0 — jo ixea 

fee or ad valorem fee. A suit for partition of joint 
property is grovemed by Sch. II, Art. 17, cl. vi 
of the Court Fees Act, and the jolaint is properly 
stamped, if a Court- fee of ten rupees is paid upon it. 
A mere denial on the part of the defendant as to 
plaintiff's title and possession does not convert the 
suit into one for declaration of title and recovery 
of possession ; the plaintiff is entitled to maintain a 
suit for partition, if his possession to some part of 
the joint property is admitted or establish- 
ed, but if it is established that he is not in possession 
at all of any portion of the joint property, that there 
has been a complete ouster, he must sue for recovery 
of possession and partition and pay ad valorem 
. Court-fees upon a plaint appropriately framed for 
the purpose. Bibhata Rai v. Ram Chariter 
Rax (.1907) . . . 12 C. W. If. 37 

Sch, II, Art 17, cl. i. 

See Valuation of Suit. 

I. D. R. 35 Gale. 202 

Suit to contest 


‘j’M'ffr w contest 

avmrd of Settlement Officer— Mad. Act XXV 111 of 
1860, s. 25. A suit under (Madras) Act XXVIII 
of 3.860, s. 25, to contest the award of a settlement 
officer falls within the terms of Art. 17 (1) of Sch. 
,11 of the Court Rees Act. Annamalax Chetti v 
Cloete . . . I. L. R. 4 Mad. 204 

?* " ~ — Suit to set aside 

order underlet VIII of 1859 , s. 246— Stamp. 
A suit brought under the provisions of s. 240 of Act 
VIII of; 1859 to set aside an order allowing a claim to 
attached property and releasing the property from 
attachment is a suit to try the title and establish 
the right of the person who brings the suit : and 
such a suit must be valued according to the value 
of the property, and cannot be brought upon a 
stamp of R10, under Art. 17 of Sch. II of the Court 


COURT PEES' ACT (VII OP 1870)- 


- confd . 


Sell. II, Art. 17, cl, i — contd. 


Pees Act. Mufti Jalalfddeen Mahomed 'V 
Shohorullah 

15 B. Ii. B. Ap. 1 : 22 W. R. 422- 


3. 


Suit ; ' after re- 


. . . . ujLcr -re- '. 

faction of claim to attached property— Ad valorem 
stamp. In execution of a decree by the defendant 
certain property was attached as being that of the- 
judgment-debtor. The plaintiff preferred a claim 
but his claim was disallowed, and the property 
ordered to be sold. In a suit to have it declared 
that the property belonged to the plaintiff : Held, 
taut it was a suit in which consequential relief was 
? c^VV that the ad valorem duty prescribed 
by bch. I of the Court Pees Act was payable on the 
plaint, and not that provided by Sch. II, Art. 17., 
Jalaluddin Mahomed v. Shohorullah, 15 B. L. R 
Ap. 1 ; 22 W. R. 422 , followed. Ahmed Mirza 
Saheb v. Thomas . . I. L. R. 13 Calc. 182 

4. 


. ■ . , ~~~ — Suits hr ought to 

set aside or restore attachment— Civil Procedure 
Code, 18 ^6— Summary decision— Limitation 
Act, 1871, Ait. 15 (187 /, Art. 13) —Interpretation of 
Acts— Valuation of suits. Suits brought to set aside 
or to restore an attachment upon a house in pursu- 
ance of the permission given in s. 246 of the Civil 
Procedure Code may be regarded either as <£ suits 
to obtain a declaratory decree or order where con- 
sequential r lief is prayed” so as to fall within 
s. 1, cl. 4, Art. (c), of the Court Pees Act (VII of 
1870), or as suits to obtain or set aside a summary 
decision or order, in which case the stamp duty 
payable would be that prescribed by Art. 17, cl. 
1, Sch. IX of the Court Pees Act. The Court Fees 
Act being a fiscal enactment, it is the duty of the 
Courts to treat such suits as belonging to the latter 
class (it being the more favourable for the suitor), 
and to impose fees accordingly. Decisions under 
s. 246 of Act VIII of 1859, as to the removal or re- 
tention of attachments, are “ summary decisions or 
orders ” within the meaning of Art. 17, cl. .1, Sch. II 
of the Court Pees Act (VII of 1870). The words 
“ summary decision or order ” in this clause of the 
Court Pees Act mean decision or order not made 
in a regular suit or appeal. The construction which 
has been given to these words, or nearly similar 
words, in the Limitation Acts {e.g.. Act IX of 1871, 
Sch. II, Art. 15 ; and Act XV of' 1877, Sch. II, Art. 
13) affords no guide to their construction in the 
Court Pees Act. When Acts are in pari materia, 
they may be treated as forming a Code, and may 
be read together ; but when this is not so, the con- 
struction which has been put upon one cannot be re- 
lied upon as a guide to the construction -of another. 
The valuation of suits for the purpose of jurisdic- 
tion is perfectly distinct from their valuation for 
the fiscal purpose of Court-fees. Therefore Court 
Fees Acts, which are fiscal enactments, are not' to 
be resorted to for construing enactments which 
fix the valuation of suits for the purpose of 
determining jurisdiction. Motichand Jaichand v. 
Dadahhai Pestonjee , 11 Bom. 186, explained.. 



DIGEST OF CASES. 


COUBT FEES ACT (VII OF 1870)— am**.. 


Sch. II, Art. 17, el. i—contd. 


Mavlaji Tamoji v. Dholapct Raghu , I. L. R. 4 Bom . 
123, dissented, from by Westeopp, C.J. Daya- 
chand Nemchand v. Hemchand Dhuramchand 

I. Ij. B. 4 Bom. 515 


— — — r — — Stamp — Valua- 
tion of suit — Summary decision. The plaintiff had 
attached certain immoveable property in execu- 
tion of a decree against a third party. The attach- 
ment was removed on application by the defendant 
under s. 246 of Act VIII of 1859, whereupon the 
plaintiff sued for a declaration that the property 
in dispute belonged to his judgment-debtor, and 
was liable to be attached and sold under his decree. 
The plaint, which did not state any amount as the 
value of the claim, bore a RIO stamp. The suit was 
dismissed on the ground that the plaint ought to 
have been stamped according to the value of the 
plaintiff’s claim. Held, by the High Court on 
appeal, that the plaint was properly stamped under 
Sch. II, Art. 17, el. 1, of Act VII of 1870, as the 
suit was a suit to set aside a summary decision of a 
Civil Court not established by Letters Patent. 
Sadashiv Yeshwant v. Atmaram Sakaram 

I. Xj. B. 4 Bom. 535 


- ■ • - .. — Suit for a declara- 
tion of right— Suit to set aside an order under s. 
246 of Act VIII of 1859 disallowing a claim to pro- 
perty under attachment — Consequential relief. Held , 
that a suit for a declaration of the plaintiff’s pro- 
prietary right to certain moveable property at- 
tached in the execution of a decree while in the 
possession of the plaintiff, and for the caneelment 
of the order of the Court executing the decree, made 
under s. 246 of Act VIII of 1859, disallowing his 
claim to the property, could be brought on a stamp 
of B2Q, and need not be valued according to the 
value of the property under attachment. Chunia 
v. Ram Dial , I. L. R. 1 All. 360 , followed. Jalal- 
ud-din Mahomed v. Shohorulla, 15 B. L. R. Ap. 1 , 
dissented from. Motichand Jaichand v. Daddbhai 
Pestanji, 11 Bom. 186 , and Chalcalmgapesjiana 
Nailer v. Achiyar, I. L. R. 1 Mad. 40, distin- 
guished. Gulzari Lal v. Jadaun Rai 

I. L. B. 21 AIL 63 


7. Suit to set aside 

summary decision — Suit to establish right. The 
plaintiffs alleged in their plaint as follows : Certain 
property having been attached in execution of a 
decree, their mother, the wife of the judgment- 
debtor, objected to the attachment on the ground 
that the property had previously come into her 
possession under a transfer by sale in lieu of her 
dower-debt. The plaintiff’s mother died pending 
the determination of the objection, having devised 
her property to the plaintiffs. They succeeded to 
the same, and certain other property, which also 
had been transferred to their mother in lieu of her 
dower-debt, having been also attached in execution 
of the same decree, the plaintiffs objected to the 
attachment. The Court executing the decree pass- 
ed orders disallowing both objections. Upon these 


■ COUBT FEES ACT (VII OF 1870) — ccntd. 


Sell. II, Art. 17, cl. i — -con did. 


allegations the plaintiffs claimed to set aside both 
orders. They paid with reference to cl, 1, Art. 17, 
Sch. II of the Court Fees Act, 1870,_ a court-fee 
of R20 on their plaint, but the Court of first in- 
stance held that this was not sufficient, and that 
the court-fee should be calculated on the amount 
of the decree in execution of which, the property 
had been attached. Held, that, looking at the 
nature of the reliefs sought, el. i, Art. 17, Sch. II 
of the Court Fees Act, 1870, was applicable, and 
that a RIO stamp in respect of each order sought 
to be set aside was payable. Dayachand Nem - 
chand v. Hemchand Dharamchand, I. L. R. 4 Bom. 
515, and Gulzari Mai v. Jadaun Rai, 1. L. R . 2 
All. 63, followed. Fatima Begam v. Sukh Ram 

I. L. B. 6 All. 341 


8. and s. 7 (viii )—Suit to 

obtain a declaratory decree — Suit to set aside a 
summary order — Attachment of property — Suit to • 
establish right. Certain immoveable property having 
been attached in execution of two Rent Court 
decrees, the wife of the judgment-debtor, under 
s. 178 of the North-Western Provinces Rent Act 
(XII of 1881), objected to the attachment on the 
ground that the property had previously been con- 
veyed to her by her husband under a deed of gift. 
The objection was disallowed, and she thereupon 
brought a suit with reference to the provisions of 
s. 181 (b) of the Rent Act, (i) to establish her right 
to the property ; (ii) to set aside the order passed on 
her objection. Held, that, looking at the nature of 
the reliefs sought, els. (1) and (3), Art. 17, Sch. II of 
the Court Fees Act, 1870, were applicable and that 
the plaintiff should pay a ten-rupee stamp on each 
of her claims. Fatima Begam v. Sulh Ram, I. L. 
R. 6 All. 341, followed. Mankaj Kuari v. 
Radha Prasad Singh . I. L. B. 6 All. 466 


Sch. II, Art. 17, el. iii. 


See Declaratory Decree, Suit for— 
Miscellaneous Suits. 

1. 1». B. 30 Gale. 788 


1. Suit for declaration 

of right to ham doors closed . A right or interest in 
the subject-matter of a suit for the purpose of clos- 
ing a new door alleged to have been opened with a 
design to assert (injuriously) rights over adjacent 
lands, may be shown without paying the stamp 
necessary in a suit directly for the land itself. 
Chundun v. Talib Ali „ . 2i JSH. W . 41 


Sch. II, Art. 17, el. ii. 


See Declaratory Decree, suit for — 
Adoptions . I. Xi. B, 1 Bom. 2H48 


2. — — — • Suit for declaratory 

decree. In a suit for possession and wasilat, plaintiff 
obtained a decree declaring his right to possession 
upon the death of Ms father. Defendant appealed. 
Held, that, as the decree had given consequential 
relief, i.e., relief from the operation of conveyance 
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COURT PEES ACT (VII OP 1870)— contd. 


COURT PEES ACT (VII OP 1870) canid. 


Sell. II, Art. 17, el. iii— contd. 

and mortgages, which on the face of them affected 
plaintiff’s interest, an appeal from the decree should 
bear an ad valorem stamp duty. Miller v. 
Akhoree Ram . . . 15 W. R. 412 

3 . ■■ — 1 ' ■ ■ ■ ■■ - R'liit inv derlrivn- 

torp decree— 8 tamp — Valuation of suit . The plaint- 
iff, claiming under a will of the deceased, applied 
for a certificate under Act XXVII of 1860, but the 
High Court on appeal refused the same. He now 
brought a suit alleging that he was in possession of 
the property of deceased, and asked for “ confirm- 
ation of right and possession by enforcement of 
the will, in reversal of the summary order of the 
High Court” Held, that cl.' 3, Art. 17, Sch. II of 
Act VII of 1870, did not apply. This was not a 
suit to obtain a declaratory decree where no conse- 
quential relief was prayed for. Dinabandhu 
Chowdhry v. Rajmohini Chowdrain 

8 33. Xj. R. Ap. 32 

s.c. Dinabandhu Chowdhry v. Rajmohini 
Chowdhrain . . . . 18 W. R. 213 

4 . Valuation of suit 

for declaratory decree— Consequential relief— Court 
Fees Act , 18/0, s . 7, cl. 4 , and s. 27. A suit pray- 
ing merely for a declaration that the plaintiff is 
entitled to require the defendants to account to 
him, and to permit him to inspect their books, is 
simply a suit for a declaratory decree without con- 
sequential relief, and falls within Art. 17, cl. 3 of 
Sch. II of Act VII of 1870. A suit praying for such 
a declaration as the above, and also for a positive 
order in the nature of a mandatory injunction for the 
production of the defendants’ books and property 
in their hands, ora suit praying for such declaration 
as the above, and also for a positive decree for an 
account to be taken by the Court, and for the pro- 
duction of the books and property, would ran^e 
under s. 7, cl. 4, Art. (c) of Act VII of 1870, as befng 
a suit * to obtain a declaratory decree or order 
where consequential relief is prayed,” and also 
within Art. (d) of the same section, as being a suit 
“ to obtain an injunction*” and a suit of the third 
species described above would fall under Art. (/) of 
the same clause, as being a suit “ for accounts. 55 
Quaere ; Whether in the case of a suit for a 
declaration of the right of the plaintiff to an 
account and to inspection of the defendants’ 
books, and for a mandatory injunction for the 
production of those books, or of a suit for 

such declaration and for a positive decree for 
the taking of an account by the Court, and 

the production of the defendants 5 books, the 

plaint would by virtue of s. 17 of Act VII of 
1870, require separate stamps under Arts. 

(d) and (/) of cl. 4, s. 7, or be sufficiently 

covered by the stamp under Art. (c) of the same 
clause ; and whether, assuming the declaration 
and the account each to require a stamp, the 
prayer for an injunction or order for the production 
■ot books is not merely ancillary to, and not a dis- 


Sch. II, Art. 17, cl. iii —contd. 


tinct subject from, the taking of an account. 
Quaere : Whether the provision in s. 7, cl. 4, of Act 
VII of 1870, that the amount of the fee payable 
in suits falling within that clause shall be computed 
“according to the amount at which the relief 
sought is valued in the plaint,” is so inconsistent 
with that portion of s. 31 of Act VIII of 1859 which 
permits the Court receiving the plaint to revise the 
valuation of the claim as to render that portion of 
s. 31 of Act VIII of 1859 inoperative in suits within 
s. 7, cl. 4, of Act VII of 1870, notwithstanding the 
concluding passage in that clause. Qucere : 
Whether the concluding passage in cl. 4, s. 7 of 
Act VII of 1870, is too express to admit of a limit- 
ation of the power of the Judge, and leaves him the 
right to revise the valuation placed on suits under cl. 
4 by the plaintiff. But, assuming this to be so, 
it would, generally, not be advisable that the Judge 
should enhance the valuation on the reception of 
the plaint. The fee payable under s. 7, cl. 4, of 
Act VII of 1870 is according to the amount at which 
the relief sought is valued in the plaint, and not 
the value of the subject-matter of the plaint . 
Manohar Ganesh v. Bawa Ramcharan Das 

I. L. R. 2 Bom. 219 


Stamp — Declara - 


5, - 

to) y decree Substantial relief. Where the plaintiffs 
sued for a declaration that a mutwalli had been 
guilty of ^ misfeasance, and asked to have her 
removed from the mutwalliship and themselves 
appointed in her place, whereby they would have 
been entitled to a share in the profits of the waqf s 
Held, that the fixed stamp fee of R10 required by 
cl. 3, Art. 17, Sch. II of Act VII of 1S70, was not 
sufficient ; but the plaint should bear a stamp of 
a value proportionate to the subject- matter of the 
suit. Delroos Banco Begijm v. Ashgttr 4lly 
Khan . 15 B. L. R. 187 : 23 W. R. 453 

~ — Valuation of suit 

—Mahomedan law— Waqf— Endowment— Removal 

of trustee— Court, Fees Act, Act VII of 1S70, s. 7 , 
cl. (3), and sub-el (/). In a suit for the removal 
of fie defen Ian t from the management of certain 
trust funds on the ground of misconduct, the 
plaintiff stamped his plaint with a court-fee stamp 
of R10, and valued the suit at R7,Q00 “ for the 
purpose of jurisdiction.” Held, that the B7,00Q 
must he taken, under the circumstances, to be the 
plaintiff’s interest in the subject-matter of the suit, 
and that the court-fee must be estimated upon 
that sum. Delroos Banco Begum v. Asgar AM 
Khan, 15 B. L. It. 167 , followed. Omrao Mirz\ v 
Jones . . . I. Ii. R. 10 Gale. 599 . 

7. Stamp — Suit to 

set aside a deed or will — Declaratory decree — Gonse - 
quential relief. In a suit for confirmation of pos- 
session by declaration of proprietary right, and also 
to set aside a forged and invalid wilt: Held, that 
the plaintiff sought consequential relief over and 
above the declaratory decree prayed for, and there- 
fore the petition of appeal ought to be engrossed 
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on a stamp of proportionate value to the subject- 
matter of the suit. Joy Nakain Gibee v. Greesh 
Chun bee- Mytee 

15 B. 1a. R. 172 : 22 W. R. 438 

See Thakooe Been Tew aery v. Ali Hossein 
Khan . 13 B. h. R. 427 : 21 W. R. 34 ; 

Ii. R. 1 1. A. 192 

.8. — — — - ■ Declaratory su it . 

Where a suit was brought against the holder of 
an impartible palaiyapat and others, to whom 
portions of the estate had been alienated, by the 
son of the palaiyakar, entitled to succeed to the 
estate on his father’s demise for a decree declaring 
that the alienations made by his father did not 
affect his rights : Held, that the Court-fee leviable 
on the plaint w r as RIO under Art. 17 (3) of Seh. II 
of the Court Fees Act, 1870, and not an ad valorem 
fee calculated upon the amount for which the 
alienations had been made. Sankara Nabaina 
v. Vijaya Eaghunadha Mattayan Pannikondar 
I. Ii. R. 7 Mad. 134 

9, Suit for declara- 

tory decree— Consequential relief. A suit in "which 
plaintiff seeks an account of his father’s estate 
from the executor appointed under his father’s 
will, and in which he claims damages to the extent 
of R35,000 in default of his obtaining the accounts, 
should be filed on the stamp required for a suit for 
the recovery of R35,000, and not on a stamp of 
RIO, which, under el. 3, s. 17, Sch. II of the Court 
Fees Act, 1870, is the stamp laid down for a de- 
claratory suit in which no consequential relief is 
sought and which cannot be valued. Ram Doolal 
Singh v. Gopal Krxsto Singh . 18 W. R. 158 

10. — Suit for declara- 

tory decree— Consequential relief . Where plaintiff 
sued to establish her right as the heir of her deceased 
son, and to set aside a certificate under Act XXVII 
of 1860, granted jointly to her as well as to the de- 
fendant, with a view to being permitted to draw 
interest on Government promissory notes belong- 
ing to the estate of the deceased: Held, that, as 
consequential relief was to follow the declaratory 
decree sought, the stamp fee of R10 prescribed by 
Art. 3, s. 17, Sch. II, Court Fees Act, was not suffi- 
cient for the plaint. Mokhoda Dassee v. Nobin 
Chunder Hitter ... 18 W. S. 259 

11# — ? Suit for declara- 

tory decree. The plaintiff recognized the validity 
of a mortgage for a term of twenty years of her de- 
ceased father’s estate made in 1 854 by her two 
brothers, nor did she dispute the sale, in 1863 after 
the death of the brothers, of the estate to the mort- 
gagees by ill, her mother, describing herself as sole 
owner, as a transfer of J/’s rights. She claimed to 
be declared to have a right to redeem from the 
mortgage of 1854, in due course of time, the share 
in the estate which devolved upon her by inherit- 
ance from her father and brothers, the sale deed of 
1863 notwithstanding. The Court was of opinion 


that the suit was one for declaration of right only 
and that the fee of R10, which was paid by her 
in respect of the memorandum of special appeal, 
was the fee properly payable. Imam an v. Lalta 

Baksh . . . . 7 N. W. 343 

12. — — . — Suit to set 

sale under the Revenue Sale La,w {Act XI oj 1859) 
— Court-fee payable on the plaint— Declaratory Suit- 
Eight to possession and to set aside sale — Consequen- 
tial relief. A suit to set aside an alleged illegal sale 
held for arrears of revenue, and a declaration of 
right and possession in respect of the property in 
dispute, falls within Art. 17, el. iii, as a suit to obtain 
a declaratory order where consequential relief 
is prayed for ; and the plaint should be stamped 
as such. Mahomed Takibuddin Btjdbi v. Collec- 
tor of the 24 Parganas (1901) 8 C. W. 1ST. 157 

1 Seh. II, Art. 17, el. 6- Stamp duty 

on appeals arising out of suits under s. 77 of the Re- 
gistration Act {III of 1877). The Court-fees payable 
on all appeals to the High Court arising out of suits 
brought under s. 77 of the Registration Act of 1877 
is a fee of ten rupees, irrespective of the value of 
the suit. Jantoo v. Radha Canto Doss 

I. L. R. 8 Gale. 

2. — ; Court- fee — Suit to 

recover possession of share in immoveable property 
after partition. Where on the face of the plaint it 
appeared that the suit was in fact a suit to estab- 
lish the plaintiff’ s title to a one-third share in certain 
property and to recover possession of the same, 
a claim for partition being added to make the relief 
sought effectual : Held, that an ad valorem fee was 
payable on the plaint and not a fee of R10 as 
provided by Article 17, cl. vi, of the second 
Schedule to the Court-fees Act. Balvant Ganesh 
v. Nana Chiniamon, 1. L. R. 18 Bom. 209, followed. 
Kirty Churn Mitter v. Aunath Nath Deb, I. L. R, 

8 Calc. 757 , referred to. Wali-tjllah v. Durga 
Prasad (1906) I. L. R. 28 All. 340 

COURT REES AMENDMENT ACT {XI 

OF 1890). 

See Practice — Civil Cases — Letters of 
Administration. 

I. Ii. R. 28 Calc. 404, 407 

COURT OF SESSION. 

See Jury — Withdrawal of Case from. 

5 C. W. 3ST. 411 

See Sessions Judge. 

COURT OF WARDS. 

See Court of Wards Act. 

See Disqualified Proprietor. 

I. Ii# -JR. 28 All. 570 

See Guardian — Disqualified Prgprxe- 
■ tors .. . I. Ii. R# 24 AIL 136 

See Limitation Act, 1877, s. 10. 

I. Ii. R. 5 Mad, 91 

4 n & 
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See Lunatic 
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8 B. Is. B. Ap. 50 
I. Is. B. 1 All. 470 
I. L. B. 13 Gale. 81 
I». B, 13 I. A. 44 
I. D. B. 14 Mad. 289 
Minor — Representation of Minor 
in Suits . . 21 W. B. 312 

I. D. B,. 13 Mad. 197 
I. D. B. 23 Calc. 374, 934 
I. L. B. 24 Gale. 853 
Is. B, 24 I. A. 107 

OUDH LAND-REVENUE ACT (XVII OF 

1876) . . 5 C. W. N. 881 

- agent’ of— 

See Act XX of 1863. s. 5. 

I. L. B. 19 Mad. 285 
See Collector . I. L. B. 3 All. 20 
I. Ia. R. 19 Mad. 255 

— petition to Gollector against 

officer of— 

See Complaint — Institution of Com- 
plaint, and Necessary Prelimi- 
naries . • . I. Is. B. 30 Gale. 415 

— — — position of manager of— 

See Public Servant. 

I. Is. R. 28 Calc. 344 

powers of— 

See Trespass . I. L. B. 38 Calc. 28 
,,, w— _ — .. tenure .created under— 

See Bengal Act IV of 1870. 

15 B. Ii. B. 343 

~T7Z 7 position of Collector as man- 

ager of Court of Wards. In the management 
of estates under the Court of Wards the Collector 
acts, not in his ordinary capacity as an officer of 
the executive Government, but as a ministerial 
„ he ?Mt of Wards, and for misfeasance 
n that capacity he is made personally responsi- 
ble by the regulation constituting that Court 
Sheoeaj Singh v. Collector or Moradabad 

_ 2 H. W. 379 

* , * ~. , Fight of suit — Recovery of land 

belonging, to minor. The Court of Wards has t 
perfect right to maintain a suit for the recovery of 

*T g ? f wMch is P<Sion 

Uor q n0t having a g° od title thereto 
Bolaree &ahoo v. Court of Wards 

q 14 W. B. 34 

V n Bight of female to surrender 

of t Gou ?i °f ^ 

p f i ... I s * Unc ^ er ‘■’he management of the 

the Coiut nfV" ' ndthout the consent of 

' of the next Jr^ g ‘ V6 " P her rigMs in favour 

KHSTOOEf KoLa &I ° VEB “ E! ra »• Monohto Deo. 
JtAUSTOORA KOOMAREE ^ U MONOHUR l)EO 

W. E. 1864, 39 


COUET OF WABJDS — confd. 

7“, Appeal ward of Court 

of Wards— Order in execution of decree. A widow 
under the Court of Wards cannot, in the summary 
department, appeal from an order passed by the 
Judge in execution of a decree assented to by the 
Court of Wards. Kustoora Koomaree v. Binode 
eam Sms . . . 4 W. R. Mis. 5 

5. — - Liability of Court of Wards 

for personal debts of committee. The oblim 
tion of the Collector on behalf of the Court of 
Wards properly to manage the estate of a lunatic 
does not include liability for liis personal debts. 
Reazoodeen r. Collector ov Cuttack 

10 W. B. 175 


e ‘. — 3 — — Aot of Court of Wards in 
paying Government revenue to save estate. 
—Admission. Where the Court of Wards in 
order to save a minor’s estate from sale, pays on 
his behalf not only his. own share of the revenue 
due to Government, but also all that is not paid, 
by the other share-holders, such payment does 
not constitute an admission on the part of the 
Court of Wards of the minor’s liabtfity for the 
excess revenue so paid. Ram Rustjun Chucker- 
BUTTT V. B ANEE MaDHUB MoOKERJEE 

21 W. E. 253 

7. — - — - Power of Court of Wards— 

Beng. Reg 1 of 1793, s. 10-Remuneration to 
manager. Determination of. The Courts of Wards 
has authority, under s. 10, Regulation, X of 1793 
to determine the proper remuneration to be given 
to the manager of an estate under their charge, 
and the Civil Courts have no power to question 
the arrangements made by the Court of Wards. 
Shurut Soondehy Debia v. Collector or 
Mimensingh . 7 W. B. 221 

p* ~~V -Minor under Court of Wards 

_ Beng. Beg.X of 1793, $. 33 — Poiver to adopt — 
Beng. Beg. XXVI of 1793 , $. 2 . Semble : The 
operation of s. 33, Regulation X of 1793, which 
read together with s. 2, Regulation XXVI of 1793, 
prohibits a landholder under the age of eighteen 
from making an adoption without the consent of 
the Court of Wards, is confined to persons who 
are under the guardianship of the Court of Wards. 
Jumoona Dassya v . Bamasundari Dassya 
I. Ii. B. 1 Gale. 289 
1 25 W. B. 235 

L. B. 3 I. A. 72 

9. --Ward under Court of Wards 

--How far incapacitated from contracting— Bmq . 

fx'oi f« 7 °m 17 f, 3 ~ Court °f Wards Act (Beng. Act 
IX of 187 J)— Contract Act (IX of 1872), s . n. On 
a readable construction of the whole of Regula- 

V of 1793 b a 4 r ard , of Court > dul J constituted 
, . ’ a °t thereby absolutely incapacitated 

from contracting, but the power of the ward to 
contract is taken away so far as regards all property 
which under the provisions of the law, comes under 
the charge and control of the Court of Wards. 
y 1 ? taken b y the Courts of the Regulation 
and Acts concerned with the Courts of Wards, 
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in Bengal is, that although the possession of a 
revenue- paying property is a condition precedent 
to the jurisdiction of the Court of Wards attaching, 
yet when once that jurisdiction has attached, 
all the property of the ward conies under the 
control and management of the Court. Mahomed 
Zahoor AH Khan v. Rutta Koer , 11 Moo. I. A. 478 , 
considered. Dhunpttt Singh v. Shoobhudra 
Kumari I. L. R. 8 Calc. 620 : 11 C. L. R. 285 

10. Disqualification 

to contract — Rang. Reg. LI I of 1803 . On a consi- 
deration of the provisions of Regulation LII of 
1803 (the provisions of Regulation X of 1793 
are similar), it was held that the mere fact that 
the Court of Wards has charge of the estates of 
a female did not necessarily disqualify her from 
contracting debts. That Regulation must be 
•construed strictly, the provisions requiring the 
Collector to report to the Board a female as 
disqualified, and the subsequent procedure thereon 
should be strictly carried out, as not mere matters 
of form, but necessary preliminaries, before the 
female can be considered disqualified. Prom 
the absence of the observance of those provisions 
in the case of R A , and the conduct of the Govern- j 
ment officials representing the Court of Wards, j 
the custody of the Court of Wards of her estates j 
was held to be of such a character as did not I 
.vender her a disqualified female incapable of con- 
tracting debts. The case having been framed 
incorrectly, it was, under the circumstances, 
remanded for trial by the High Court under 
special directions. Mahomed Zahoor Ali Khan 
Rutta Kooer 

9 W. R. P. C. 9 : 11 Moo. I A. 478 

11. Beng. Reg. LII 

of 1803 — Incompetency of disqualified proprietor to 
contract. Under s. 7 of Regulation LII of 1803, 
lakhiraj lands belonging to a disqualified proprietor 
may be committed by the Government (on its ap- 
pearing that this will be for its interests and those of 
such proprietor) to the charge of the Court of 
Wards ; and thereupon the whole estate and effects, 
real and personal, of such proprietor become 
vested in that Court. An estate consisting of 
lakhiraj lands was duly placed under the mana- 
gement of the Court of Wards, the proprietress, a 
Mahomedan, being disqualified under the 
Regulation. This ward having then become a 
party to a mortgage of such lands to secure 
repayment of money advanced to her, it was held 
that she neither bound herself nor charged the 
estate. This case distinguished from Mahomed 
Zahoor Ali Khan v. Rutta Koer , 11 Moo . 1. A. 
478, where the proprietress, no intention to treat 
her as disqualified having been shown, was ad- 
judged capable of contracting, though the Court of 
Wards was in possession of her estate. On the 
facts of this case it was also held that, although 
the Court had given to this ward an authority, 
under certain limitations of which the plaintiff had 
notice, to borrow money for a special purpose, there 
had not been such a holding out to the world of her 
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competency as would have induced any reasonable 
person to suppose that she had power to make 
the contract on which this suit was brought. 
Balkrishna v. Masuma Ribi 

I. L. R. 5 All. 142 : Xi. R. 9 I. A. 182 
13 C. L. S. 232 

. 12 - ; IT r — Beng. Reg. Lll 

of 180o , s. o7— Disqualified proprietor— Necessity 
of following procedure preliminary to talcing estate 
under the Gouri of W ards. The procedure pres- 
cribed by regulation No. LII of 1803 for disqualify- 
ing proprietors and taking their estates under the 
Court of Wards must be strictly followed in order 
that the disabilities incident to the status of a 
disqualified proprietor may ensue. Mahomed 
Zahoor Ali Khan v. Rutta Koer , 141 Moo. I. A. 
478 , referred to. It is incumbent, therefore, upon 
one seeking to dispute an adoption on the ground 
that the person making it was a V disqualified 
proprietor 5 5 to show that all the procedure neces- 
sary to make such person a disqualified proprietor 
was carried out according to law. Ishri Prasad 
Singh v. Lalli Jas Kunwar 

| I. L. R. 22 All. 294 

13. — sc Person” The Court of Wards 

is not a <£ person 9 9 and letters of administration 
cannot under the law be granted to it. Ganjessab 
Koer v. Collector of Patna 

I. L. R. 25 Calc. 795 

14. Act XL of 1858 , 

s . 7 — 4 4 Person.” The Court of Wards is not 41 a 
person ’ 5 within the meaning of s. 7, Act XL of 
1858, and is not entitled to administer to an 
estate by virtue of a will or deed executed by a 
private person. Eowshun Jehun v. Collector 
of Purneah . . . „ 14 W. B. 295 

15. Certificate of administra" 

tion — Act XL of 1858. The Court of Wards is 
not prevented by Act XL of 1858 from taking an 
infant and his estate under its protection by reason 
of a certificate of administration to the estate having 
been granted by the Civil Court. The Court of 
Wards has a right to assume charge of the estate, 
although originally it may have refrained from 
acting. Madhtjsudan Singh v. Collector of 
Midnaporb 

E. Xu B. Sup. VoL, 199 : 8 W. R. 82 

1 @. : — __ Act XXj of 1858, s. 14— 

Guardianship of minor proprietors . Under s. 14, 
Act XL of 1858, an estate ceases to be subject 
to the jurisdiction of the Court of Wards when 
any of the co-proprietors attain majority ; but the 
Judge may, on the representation of the Collector, 
direct him to retain charge of the persons and 
shares of the still disqualified proprietors during 
the continuance of their disqualification, or until 
such time as it is otherwise ordered. Suffer- 
oonissa Beebee v. Gholam Hossexn Chowdhry 
W. B. 1864, Mis. 2 

17. Release of property from 

superintendence of Collector-— North-West. 
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Provinces Land Bevenue Acts , XIX of 1873 , ss. 194- 
■195; and VIII of 1879, s. 20— Disqualified proprie- 
iof. . M , a female proprietor, brought a suit to 
recover possession of certain lands, which were in 
Tx bands ^ ie ^°^ ee f°r» as manager of the Court 
of Wards, on the allegations that she had placed the 
property in the hands of the Court some years previ- 
ously* because she was not at that time in a position 
to manage it herself, but that she was now capable 
of managing it, and desired to set it back. The suit 
was dismissed, and the plaintiff appealed on the 
ground, inter alia, that inasmuch as she was not a 
disqualified proprietor 55 within the meaning of 
Act, XIX of 1873 (North-West Provinces Land 
Revenue Act) the Court of Wards had no jurisdic- 
tion to take the property, and that its possession 
was merely the result of an arrangement to which 
she was a consenting party, and which she now 
desired to terminate. Held, that, with reference 
to the provisions of Act XIX of 1873 and Act 
\IX of 1879 (North-West Provinces Land 
Revenue Acts), the suit as brought was not 
maintainable, inasmuch as there was no 
evidence that the plaintiff had obtained the 
previous sanction of the Local Government to the 
release of the property from the superintendence of 
the Court of Wards, as required by s. 20 of the 
latter Act. Held, also, that the plaintiff could not 
be allowed in appeal entirely to change the nature 
of the grounds upon which she alleged herself to 
be entitled to claim relief, and that hence she 
could not now raise the plea that the Court of 
Wards, m taking the property under its manage- 
ment, had acted without jurisdiction. The expres- 
S A IO ?^ T l? caI , Government 53 i n ss. 194 and 195 of 
Act XIX of 1873, and s. 20 of Act VIII of 1879, 
means the Lieutenant-Governor of the North- 
Western Provinces. Masxjma Bibi v. Collector 
ofBallia . . . I. L. R, 7 All. 087 

18, 

Death 
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of 


— Beng. Act IV of 1870- 

minor— Bight of suit. Held, with 


„ ' sun. atm. witn 

reference as well to s. 79, Bengal Act IV of 1870* 

™ t0 th At JUS S Ce and ec f uit V of the cas e, that the 
power ot the Court of Wards to represent the estate 

2 Sl U t 0n bekalf of a minor does not cease 
with the death of the minor. Soomungtjl Kooer 
v ' Court op Wards . . 17 W . E. 560 

lar procedure. On 27th Jutyds7l/^T^uIS 
proprietor B signed a duly attested document 
declaring he had adopted a boy, by name D, the 
next heir B signing a declaration of his approval of 
the adoption. Before sanction of the Lieutenant- 

¥ 0btai 1 ned under Bengal Act IV of 
1870, s. 74, B died, and the sanction was subsequent- 
ly refused on the ground of R’s death. On applica- 
tion made under Act XXVII of I860, the Judo>e 
on 28th March 1872, found the adoption good 
and appointed one P to be guardian of the minor D, 

22? dn ‘! ct 5 c i th 5: estate to be placed under the man- 
agement of the Court of Wards. M, a judgment- 

thflstate ff ? fi a t Iing t eXe ° Ute his deoree a ^ aittst 

the -state of L B, brought a suit to have it declared 
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Sat* t a 'lr heir ’ had Jf, he , ri * ed , aI1 B " s Property, and' 
that he, Jf, was entitled to have the pronertv at 
tached and sold in satisfaction of his decree, ^’he 
only defendants were A H, manager under the 
Court of Wards, and B. The Subordinate Jud^e 

thn P raUv ntlfi i a , d , eeree ’ declaring that T) was not 
the legaUy adopted son o i B. This was appealed 
frqm. Held that the Judge had no power to make 
any such order as that of the 28th March 1872 in 
regard to the Court of Wards. What he had 
power to do under Act XL of 185S, s. 12, was to 
direct the Collector to take charge of the estate, 
aj4 it would then have become the duty of the 
Collector to appoint a manager and a guardian 
m uhe same manner, etc., as if the minor’s pro- 

Wsrds an ‘ VST « TI? SU ? ,ieC , t to the Court of 

Wards. Held, that the minor’s interest were not 
properly represented before the Subordinate Jud^e 

Iffp°nt e tif ecr ® e ’ ther ? fore , could not stand so asto 
t y.“ m °r, “d that the minor must be made a. 
P a 2x T ? tr 2 3t 1 . y . l n the manner prescribed by Bengal 

W 1870, S ‘ 69 ‘ Abdool Hrn % Mittee- 
JEET SiisGH . . . 23W.E. 348- 

20 , 


'its 

Court of Wards— Previously existing tenure . The- 
provisions of s. of Bengal Act IV of 1870 apply 

W H° ten , l1r , e \ cre f ted !>y the Collector during the 
time the estate has been m the hands of the Court of 
Wards, and not to tenures created previously. A 
Collector, therefore, has no power to sell for arrears 
of rent a tenure created before he took charge of 

the estate without previously obtaining a decree 
for such arrears m the regular way. Collector or 
Chittagong v. Kala Bibi 

15 B. Ij. B. 343 : 24 W. B. 149 • 

Upholding on appeal under Letters Patent the 
election of Makkby, differing from Mittbe, J, 
m iAala Libee v. Collector of Chittagong 

20 W. R. 362 

21 , 


~ - Disqualified piouiriohoT*--—. 

r C T °J (Oudh Land-revenue Act), Cham . 
VIII— Nature of disqualification imposed by pro- 
ceedings taken under Chap. V Ill-Domicile. Where 
a person, who had been made a ee disqualified pro- 

vttt 0 ^ unde 1 r c the Provisions of Chap. 

VIII of Act XVII of 1876, attempted to sell a 
small portion of his property situated in the North- 
Western Provinces, which property had not been 
entered m any list of the property of the disqualified 
PJ°P rie i° r taken uncier tbe management of the Court 
of Wards, and had apparently escaped the notice of 
the Court of Wards : Held, that the disqualifica- 
tion imposed as a consequence of proceedings legally 
t&kon nndsr Chap. VIII of the Oudh Land-revenue 
Ac > , j * i was a personal disqualification, and 
extended to all dealings of the disqualified 
proprietor with . any property, wheresoever'' 
situate; nor was this disability affected by the* 
fact that this particular property had not been 
specifically taken over as part of the disqualified; 
proprietor s estate by the Court of Wards.. 
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Sottomayor v. JDeBarros, L. R. 3 P. D. 1 ; In re 
Cooke's Trusts, 56 L. J. Ch. 637 ; Cooper v. 
Cooper, L. R. 13 A. C. 88 ; and Stuart v. Buie, 

9 11. L. C. 440 , referred to. Lachmi Narain 
v. Fateh Bahadur Singh (1902) 

I. L. R, 25 All. 195 

22. — Servants of— Prosecution of 

servants of ■ Court of Wards, hy proprietor of estate, on 
assuming management. The owner of an estate on 
assuming management thereof, is competent to 
prosecute a servant of the Court of Wards for 
criminal breach of trust committed during the 
management of the estate by the Court. Tarak 
Nath Nundy v. Gqbinda Chandra Mitra 
(1900) . . . . 5 C.W.N. 248 

23. Discretion of — Power of Court 

of Wards to sell property under its superintendence. 
The estate of a Mahommedan lady, named Hawa 
Begam, was at her own request taken under 
the superintendence of the Court of Wards 
under s. 194, cl. (g), of Act No. XIX of 1873. 
This was in 1896. In 1902 the Court of Wards 
sold a portion of Hawa Begam ’s property, as was 
alleged without her consent. Held , on suit by per- 
sons claiming title through Hawa Begam to recover 
the property so sold, that the Court of Wards was 
under the circumstances entitled to sell, even with- 
out the owner’s consent, and that its discretion 
could not be questioned in any Civil Court. 
Mohsan Shah v. Mahbub Ilahi (1907) 

I. L. R. 29 All. 589 

24. — Trespass— Go of Wards, 

what state can he taken possession of hy — “Pro- 1 
prietor meaning of — Infant beneficiary if pro - 
prietor , when estate vested in executrix — Residuary 
legatee, when estate vests in — Court of Wards Act (IX 
of 1879) — Notice of suit , when necessary — 

Code of Civil Procedure ( Act XIV of 1882), s. 424 — 
Injunction, suit for, if notice required for— Juris- 
diction — Cause of action — Immoveable property 
within jurisdiction — Acquisition hy executrix — 
Maladministration, who to determine — Trespass 
under order of higher official, who liable for — 
Power of Court of Wards to override wishes of 
testators — Possession, disturbance of — Remedy, in- 
junction or ejectment action. The Court of Wards 
can take possession only of an estate of a minor, 

if he can be said to be the proprietor thereof 
within the meaning of the Court of Wards Act and 
has no right to take over an estate from an executrix 
in whom the estate is vested in law, until the infant 
beneficiary becomes the proprietor. A residuary 
legatee does not become the ‘ c proprietor ’ 5 of the 
estate until the administration has been completed 
and the residue ascertained and made over by the 
executrix to him. The Court of Wards Act was 
never intended to and the language thereof does not 
warrant the construction that it should have power 
to override private rights, such as the wishes of 
testators and proprietors generally in desiring 
and directing that their estate should vest in and be 
managed by an executor or in creating a trust inter 
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vtvos for the benefit of an infant. When public offi* 
cers are sued not in their admitted official capacity 
but as individual trespassers, no notice under s. 424 
of the Code of Civil Procedure is necessary. Even 
in a case where such a notice would be otherwise 
necessary, so far as the suit sought relief by an in- 
junction to restrain the commission of an act, no 
notice under that section would be necessary. An 
acquisition by an executrix for an estate, out of the 
assets of the estate, is a part thereof, even if the 
acquisition has taken place after a declaration by the 
Court of Wards taking over the management of the 
estate. The High Court may entertain an action in 
respect of immoveable property, provided that a 
portion of such property is within the jurisdiction. 
Where, although but a portion of the estate regard- 
ing which certain declarations and injunctions are 
sought in an action, is within its jurisdiction, the 
High Court has power to grant the same de- 
clarations and injunction as regards the whole 
estate. Where there had been undoubted disturb- 
ance of plaintiff’s possession some rents having 
been collected and appropriated by the defendant 
and the plaintiff’s establishment directed to obey 
the order of the defendant, but no mutation of 
names having been effected, the rents had been 
collected and money orders cashed in the name 
of the plaintiff, and her establishment taken 
over by the defendant in the plaintiff’s absence and 
without her consent, to which the plaintiff at once 
protested, and she also made certain collections on 
her own behalf. Held, that the possession of the 
estate had really remained in the plaintiff ; and 
there had been a continuing trespass, for which the 
plaintiff was entitled to have an injunction and it 
was not necessary for her to institute an action in 
ejectment against the defendant. It is not for the 
Court of W T ards to determine whether there has 
been maladministration of an estate by an 
executrix, and on its own determination, take 
possession thereof on behalf of an infant residuary 
legatee before the administration is complete. 
It is not essential that the defendants should 
all actually commit trespass to be liable to the 
plaintiff; a trespass committed by a subordinate 
officer under orders from the superior officers 
is in substance the act of them ail and both 
the subordinate as well as the superior officers 
are liable to the plaintiff as trespassers. Hearing of 
rule nisi and suit. Ganoda Sundari Chaudhtt- 
rani v. Nalini Ran jan Raha (1908) 

I. L. R. 36 Calc. 28 ; 
s.e. 12 C. W. N. 1065 

COURT OF WARDS ACT (BEING. IX OF 
1879). 

See Court of Wards. 

See Trespass . I. In R. 88 Calc. 28 

1.- — Effect of claim pre- 

ferred on behalf of a minor by the manager without the 
sanction of the Court of Wards. An order which 
was passed during his minority is not binding upon, a 
person whose estate is under the management of the 
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COURT OB WARDS ACT (BEING-. IX 
OP 1879) —contd. 

Court of Wards, if the proceeding in which it was 
passed was not instituted by the manager with the 
sanction of the Court of Wards, Le., of the Com- 
missioner to whom the Court of Wards delegated 
its authority to grant such sanction. Ram 
Chaldea Mueebjee v. Ranjit Singh 

I. L. B, 27 Cade. 242 
4 C. W, W. 405 

i o?* ■ "T".' Bengal Act III of 

1881, s. 7 — Suit on behalf of ward by manager without 
sanction of the Court of Wards > effect of— Sanction 
after appeal , effect of. In the absence of some 
order by the Court of Wards authorizing the bring- 
ing of a’ suit, a suit instituted by a manager o & n 
behalf of a ward must be dismissed. A suit was 
institued in the Court of the Pirst Subordinate 
Judge of Dacca on behalf of a ward by his 
manager without the order or sanction of the 
Court of Wards and proceeded to judgment 
without any such order or sanction The suit was 
partially decreed; and the manager appealed 
to the District Judge for that portion of the 
claim which had been dismissed by the Court of 
first instance. At the hearing of the appeal, an 
application was filed on behalf of the appellant, ac- 
companied by a letter giving sanction to the insti- 
tution of the suit, the appeal and other proceedings 
connected therewith, with retrospective effectjfoom 
the date of its institution. The Judge dismissed the 


COURT OP WARDS ACT 
1879) — contd. 

ss. 8, 7 and 10- 


(BEHG.IX OP 


• concld . 

perty of a person who had been adjudged a lunatic 
under Act XXXV of 1858, and whose property 
consists of land or an interest in land, is not 
dependent upon the nature of the property, and 
is not restricted to property paying Government 
revenue. S. 6 does not profess to define the term 
disqualified proprietors:” it defines the circum- 
stances under which a certain class of persons 
namely, the proprietors of land subject to Govern- 
ment revenue, shall be hejd to be disqualified from 
managing their own property. The section does not 
imply that the proprietors of other classes of pro- 
perty may not be similarly disqualified. Ss. 6, 7 
JSenga Court of Wards Act (Benga 
AetlX of 1879) and ss. 9, 10 and 11 of Act XXXV 
oi 18o 8, discussed and explained. Mukunb Koe.fi 
v. Deputy Commissioner of Chota Nagpur norm 
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COUSINS. 

See Hindu Law — Inheritance — Special 
heirs — Males — Cousins. 

COVENANT. 

See Building Lease. 

I. Ii. R. 6 Bom. 528 

'■ See Contract — Conditions precedent. 

3 Mad. 125 

See Lease . I. Xi. B. 36 Calc. 271 
See Registrar of High Court. 

I. I*. B. 16 Calc. 330 

breach, of — 

See Landlord and Tenant — Forfeiture 
— Breach of Conditions. 

See Registration Act, 1877, s. 49. 

I. Is. K. 2 Bom. 273 

See Vendor and Purchaser— Breach 
of Covenant. 

construction of — 

See Personal Covenant. 

I. It. K. 34 Calc*. 672 

for renewal of lease. 

See Landlord and Tenant. 

13 C. W. N. 595 

— — in restraint of trade. 

See Contract Act, s. 27. 

— — in restraint of alienation — 

See Lease . I. L. B. 36 Calc. 745 

not to alienate — 

See Mortgage— Form of Mortgage. 


'■COURT OF WARDS ACT (RENG. IX 
k OF 1879) — concld. 

ss. 14, 39, 40, 48, 49, 50. 

See Mahomedan Law — Pre-Emption. 

I. L. R. 35 Calc. 575 

s. 20 and ss. 51-55—“ Suit 5 

Application for execution by Collector on behalf 
of ward, when manager of ward’s estate has been 
■ appointed . The word 4 4 suit 5 5 as used is ss. 51 to 55 
of Bengal Act IX of 1S79 is not limited to what 
is usually called a 4 4 regular suit,’ 5 but covers 
miscellaneous proceedings in a suit, such as an 
application for execution of a decree in which the 
ward for the first time seeks to have the carriage 
of litigation instituted by his predecessor in title. 
When it appeared that a manager of a minor’s 
property had been appointed by the Court of Wards 
under the provision of s. 20 of Bengal Act IX of 
1879, and during the absence of such manager on 
leave an application was made on behalf of the 
minor by the Collector of the district for execution 
of a decree: — Held, that the office of manager did not 
become vacant because the manager obtained leave, 
and that, if it were not vacant, s. 51 of the Act did 
not enable the Collector to appear on behalf of the 
minor. Bhoopendro Narain Putt v. Baroda 
Prosad Roy Chowdhry I. Ij. R. 18 Cale. 5G0 

s. 55. 

See Majority Act, s. 3. 

I. L. R. 17 Bom. 944 

COURT-SALE. 

See Civil Procedure Code, 1882, s. 310A. 

I. L. R. 30 Bom. 575 

-- — Specific Performance — 

Issues — Discretion of Court — Delay — Laches — Speci- 
fic Relief Act (I of 1877), s. 22 — Purchase subject 
to subsisting equities — Right, title and niter est of 
judgment-debtor . The plaintiff sued for specific 
performance of an agreement whereby the father 
of the first defendant and the husband of the second 
defendant agreed to sell to the plaintiff 500 square 
yards of land forming part of a property consist- 
ing of a chawl and vacant land. The agreement 
was dated the 29th of June 190 i, and the suit 
was filed on the 30th November 1903. The third 
defendant purchased the entire property at a Court 
sale in execution of a money-decree obtained by the 
creditors of the original vendor against his estate. 
He had notice of the plaintiff’s claim. Held, that 
even if a purchaser at a Court sale purchases with- 
out notice, he can only buy what the Court could 
sell, i.e., the right, title and interest of the judg- 
ment-debtor, as these existed at the date of the sale, 
and as these could have been honestly disposed of 
by the judgment- debtor himself. Sobhagchand v. 
Bhaichand, 1. L. R. 6 Bom. 193 , followed. Peer 
Mahomed v. Mahomed Ebrahim (1905) 

I. L. R. 29 Bom. 234 

•COURTS (COLONIAL) JURISDICTION 
ACT, 1874 (37 & 38 Vie. s c. 27). 

See Offence committed on the High 
Seas . I. L. R. 21 Cale. 782 


Transfer of property 

Act (IV of 1882), ss. 55, 59 — What amounts to 
a 44 contract to the contrary 5 5 within the meaning 
of section — Contract Act — (IX of 1872), s. 20 — 
Mistake d,oes not prevent the party from 
claiming the protection of ' a special covenant — - 
Want of attestation as laid down in s. 59 of 
the Transfer of Property Act will not bar 
the personal remedy. A, who had brought a suit to 
recover the amount due on a mortgage executed to 
him, assigned to B, for valuable consideration, all 
his claims under the mortgage deed and in the suit 
brought by A. The assignment contained a coven- 
ant that 4 ‘ A, his executors or administrators shall 
not be liable for any defect in the claim hereby 
transferred and assigned or for any sums of 
money that may not be recovered.’ 5 Subsequent 
to the assignment, B was added as a eo- plaintiff 
in the suit brought by A. and it was discovered 
that the mortgage executed to A was inoper- 
ative as it was attested by only one witness and 
the suit was withdrawn. B filed a suit against A 
for a declaration that the contract of assignment 
was void and for a return of the consideration 
paid. Held, that A was entitled to claim the 
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benefit of the' covenant, which exempted him from 
any liability, even though both A and B acted 
under the mistaken belief that the mortgage was 
valid and that A was not bound to refund the 
consideration received. Per Sir Arnold WjpiTE, 
C.J . — The covenant is a “ contract to the con- 
trary ” within the meaning of s. 55 of the Transfer 
of Property Act which will negative the statutory 
covenant of title under the section. Per Sir S. 
Subrahmania Ayyar, J. — Non-compliance with the 
rule laid down in s. 59 of the Transfer of Property 
Act as to attestation does not render' the personal 
covenant void. Madras Deposit and Benefit Society , 
Limited v. Oonnamalai Animal I. L. R. IS Mad. 
29, not approved. The existence of <a separate 
warranty in a contract is evidence that the matter 
of the warranty is not a condition or essential 
part of contract a mistake, in regard to which will 
render the contract void under s. 20 of the 
Contract Act. Sad a Kavaur v. Tadepally 

■ Basaviah (1906) . I. Ii. R. 30 Mad, 284 

COVENANT RUNNING WITH LAND. 


DIGEST OP CASES. 


I. L. R. 36 Calc, 675 


1. Transfer of the land. S, by 

an instrument in writing, duly registered, agreed, 
for valuable consideration, for himself, his heirs and 
successors, tojpay his wife. A, a certain sum monthly 
out of the income of certain land, and not to alienate 
such land without Stipulating for the payment of 
such alio wance out of its income. He subsequently 
gave L a usufructuary mortgage of the land subject 
to the payment of the allowance. L gave B a sub- 
mortgage' of the land agreeing orally with R to con- 
tinue the payment of the allowance himself. Held , 
in a suit by A against L and B for the arrears of 
the allowance, that *4 was not affected by an agree- 
ment between L and B as to the payment of the 
allowance, and R being in possession of the land 
was bound to pay the allowance. Abadi Begam 

Asa Rah . ‘ . . I. L. R. 2 All. 162 

2. - Malikana — Heritable charge — 

Suit for arrears of malikana allowance — Bond fide 
transferree without notice — Transfer of Property Act 
(IF of 1SS2), s. 3. S sold a share in immoveable 
property to M by a registered deed of sale which 
contained the following provisions : — 44 The said 
vendee is at liberty either to retain possession 
himself or to sell it to some one else ; and he is to 
pay B 25 of the Queen’s coin to me annually (as 
malikana) which he has agreed to pay.’ 2 * * 5 * M mort- 
gaged the property to B , who obtained poss- 
ession and, after the mortgage, the annual 
payments provided by for the deed of sale ceased. 
The representatives of the vendor sued M and 
B to recover arrears of malikana. Held , without 
expressing any opinion as to whether registration 

of the deed of ‘ sale operated as notice to all 
the world, or whether notice of the terms of the 

deed was necessary to bind B and assuming B to 

have had no such notice in fact, that if he had 

searched the register, he would have ascertained 
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those terms, and if he did not search the register, 
he must have wilfully abstained from so doing, or 
was guilty of gross negligence in not so doing 
that in either ease he could not be treated as a 
bond fide mortgagee without notice ; and that, 
being in receipt of the profits of the property, 
he was liable for the annual payment of the R25 
from the date when he took possession as mort- 
gagee. Agra Bank v. Barry , L. B. 7 IL L. 135 r 
and Pilcher v. Rawlins , L. R . 7 Ch. App. 259 
distinguished. Abadi Begam v. Asa Ram , I. L. 
R. 2 All. 162 , referred to. The definition of the 
word 44 notice ” in s. 3 of the Transfer of Pro- 
perty Act (IV of 1882) correctly codifies the law 
as to notice which existed prior to the passing of 
the Act. Churaman v. Balli 

I. L. R. 9 All. 591 
COVENANT TO RENEW. 

— - — — Settlement — Amalnama. A, a za- 
mindar, entered into negotiations with Govern- 
ment for settlement of certain lands. Pending 
the settlement, A sublet to B and granted him an 
amalnama for one year, and covenanted therein 
that whatever term of settlement he might obtain 
from Government, he would grant to B a, pottah 
for the corresponding term. The negotiations with 
A were broken off, and Government settled with C 
on condition that he should abide by the above 
amalnama. Held , that C was bound by the cove- 
nant to renew 7 ; the amalnama did not require to 
be registered. Radika Prasad Chundee v. Ram- 
sunder Kur . . 1B.L.E, A.C. 7 


COVERTURE, PLEA OP. 


Court — Objections' 
time on Arpeal — 


See Appellate 

TAKEN FOR FIRST 

Special Cases 

1 N. W. Ed. 1873, 243 


See Husband and Wipe. 


8 B. L. R. 372 


CO-WIDOWS. 


See Hindu Law — Ad option- 
or MAY NOT ADOPT. 


-Who may 


I. L. R. 13 Bom. 160’ 
I. L. R. 22 Bom. 416 
I. L. R. 23 Bom. 250, 327 

See Hindu Law— Inheritance — Special 
Heirs — Females — Widow. 

I. L. R. 1 Mad. 290 
L. R, 4 I. A. 212 
1 Bom. 66 
3 Mad. 268, 424 
1 Ind. Jur. O. S. 59 
I. L. R. 2 Mad. 194 
I. L. R. 7 All. 114 
I. L. R. 30 Bom. 333 ; 431 



See Hindu Law — Partition — Right to 
Partition— Widow. 

I. L. B. 1 Mad. 290 
L. B. 4 I. A. 212 
I. Xi. B. 2 Mad. 194 
3 Mad. 424 
6 B. Ii. B. 134 
I.L. B. 12 All. 51 
L. B. 16 1. A. 186 
B. B. 22 Mad. 522 
I. L. B. 31 Bom. 560 
Hindu Law — Widow — Power of 
Dispo s ition — Alienation. 

I. L. B. 9 Calc. 580 
I. L. B. 16 Mad. 1 
Ij. B. 19 I. A. 184 
I. L. B. 22 Mad. 522 
I. L. B. 31 Bom. 560 

COWBXE, 


See Gambling 


cows. 


slaughter of - 


See Public Nuisance. 

I. Is. B. 30 All. 181 


See Right op suit . 13 C. W. IN. 509 

See Trust Act (II of 1882). 

I. Ii. B. 31 Mad. 97 


j oint — condd . 


See Trust Property. 

I. Ii. B. 31 Calc. 1084 
See Wakfnama . 10 C. W. NT. 560 

not included in Schedule, peti- 
tion by — 

See Insolvency . I. L. B. 30 Calc. 512 
• removal by, of debtor’s proper- 


See Theft, 


suit by- 


L L. B. 22 Calc. 669 1017 
I. L. R. 18 All. 88 


. 1. 1.. B. 18 All. 23 

I. L. B. 19 All. 311 
I. Ii, B. 25 Calc. 432 
5 C. W. NT. 503 


CBABS. 

See Prevention of Cruelty to Animals 

Act . . X. Lc B. 24 Calc. 881 

CBEATXOH OB ENDOWMENT. 

See Hindu Law — Endowment. 

X L. B. 36 Calc. 1003 

CBEDXTOB. 

See Administration . 9 C. W. IN. 167 

See Benamidar . I. L. B. 35 Calc. 551 
See Company . X. L. B. 31 Calc. 100 
X. L. B. 27 Mad. 496 
See Debtor and Creditor. 

See Executrix X. L. B. 35 Calc. 1100 
See Mahomedan Law — Debts. 

See Mortgage . X. L. B. 35 Calc, 1051 
See Probate — Opposition to, and 
Revocation of, Grant. 

X. L. B. 2 Calc. 208 
X. L. B. 6 Calc. 429; 460 
X. Ii. B. 10 Calc 9 19, 413 
D. B. 10 X. A. 80 
I. Ii. B. 17 Mad. 273 
X. Ii. B. 19 Calc. 48 
See Receiver . I. L. B. 33 Calc. 1175 
joint— 


See Administration . 14 B. L. E, 296 
I. L. B. 10 Calc. 731 

See Receiver . I. 3j. K. 30 Calc. 937 

See Representative of Deceased Pee- 
son. 

CBEMATIOIN. 

See Nuisance — Under Criminal Proce- 
dure Code . X. L. B. 25 Calc. 425 
2 C. W. IN. 113 

See Nuisance — Public Nuisance under 
Penal Code X. Ii. R. 19 Mad. 464 

CBIMX1NAL APPEAL. 

See Practice . I. L. B. 32 Calc. 178 

CBIMXINAL BBEACH OP COINTBACT. 

See Act XIII of 1859. 

See Contract . X. L. B. 32 Calc. 96 

See Jurisdiction of Criminal Court- 
Offences committed only partly in 
one District — Criminal Breach of 
Contract . X. L. B. 7 Mad. 354. 

I. Ii. B. 10 Mad. 21 

See Workmen’s Breach of Contract 
Act. 


Penal Code, s. 490 — Contract 


of service to convey indigo to the vats. An agree- 
ment for personal service in conveying indigo from 
the field to the vats is not a contract the breach 
of which is punishable by s. 490 of the Penal Code* 
Be Nowa Tewaree . . 6 W. B. Or, 80 


— ~ — — — — Offences against 
Whether the words 4 4 during 


travellers. Qiuj&re : 
a voyage or journey ” in s. 490 of the Penal Code do 
not limit the offences made under that section to 
offences against travellers. That section, however, 
does not apply to a contract to place the defendant’s 
carts at the complainant’s disposal for a specified 
time to convey a thing from where he pleases to 
where he pleases. Sage v. Nirunjun Chattekjee 

8 W. XL Cr. 12 
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CRIMINAL BREACH OP TRUST, 

See Act XIII of 1859. 

See Abetment . 4 c. W. N. 309 

See Bankers . I. L. R. 16 AIL 88 

/See Charge — Form of Charge — Crimi- 
nal Breach of Trust. 

8 Bom. Or. 115 
I. L. R. 17 All. 153 
I;I. L. R. 18 All. 118 
X. Xj. R. 24 Calc, 193 

See Compounding Offence. 

I . Xi. R. 1 Mad. 191 
6 C. L. R. 392 
See Contract . I. L. R. 31 Mad. 54 
See Coroner, Criminal Breach of 
Trust, Jury, Presidency Magistrate. 
X. I». R. 31 Calc. 1, 142, 925 
983, 1007, 1058 
See Court of Wards . 5 C. W. 1ST. 248 
See Criminal Procedure Code s °34 
I. I*. R. 27’Ailf69 
See Extortion— Wrongful Restraint 
Transfer. 

X. L. R, 31 Calc. 691, 710, 715 
See Good Behaviour, security for. 

X. Xi. R. 31 Calc. 783 
See Joinder of Charges. 

X. Xj. E. 24 AIL 254 j 
See Jurisdiction of Criminal Court — 1 
General Jurisdiction. j 

I.Ii. R. 1 Mad. 55 i 
x. X>. R. 31 . ale. 685 j 
See Jurisdiction of Criminal Court— i 
Offences committed only partly in ' 
one District— Criminal Breach of ' 
Trust . I. l. k. 13 Bom. 147 
X. Ii. R. 19 AIL 111 | 
See Partnership Property. 

t „ ^ 8 B. L. R. Ap. 133 

13 B ;^ 10 note : 15 w - Cr. 51 
„ 13 B- R, 307 : 21 W. R. Or. 58 
.13 B. L. R. 308 note : 21 W. R. Cr. 10 


CSIMIN-ALj BREACH OP[ TRHST-ccmM. 


IN- 


See Verdict of Jury — Power to 
TERFERE WITH VERDICTS. 

X. If, R. 19 Bom, 749 
? Ac 7 0BKMEN ’ S BEEACH of Co »™act 


Aet XIII of 1859- 


false account* „r“ . OI laov ~ Furnishing 

false accounts. Where there is no provision in the 

Penal Code and any other law (such as the Breach of 

forl o&nct^ 111 ° f ^59) UvidespnSZenl 

may be t ed ,,f P“’ so ^ Pommittixig such offence 
maj be tried under that law. Watson A Co « 
Bykantnath Dass . . 14 wf B. Cr' 80 

_ 2 - -7 — : Requisites for offence To 

constitute the offence of criminal breach of irust 
must be dishonest misappropriation by a’ 
f 1 ln W ^ 10in C( >Rhdence is placed as to the 

7whth° r tb“T ge T n V f tbe l 3 ™P ert y in respect 
**“ e breach of trust is charged. Issue 
Chumier Ghosh v. Peaei Mohun Palit 

16 W. B. Cr. 39 

d jf, xl, 

ot trust cannot be committed in respect of im- 
moveable property. ^. v . Girdhar Dharamdas, 

6 A W> 0f * 33 ' f ° ll0Wed - JUGDOWN SlNHA 

I Queen-Empress . I. l. R. 23 Gale. 372 

. 4 * : Pledging of articles already 

m possession of pledgee by way of pledge. 

A person who pledges what is pledged to him may 
be guilty of criminal breach of trust. There are 
two elements— (i) the disposal, in violation of any 
direction of law or contract, express or implied, pre- 
scribing the mode in which the trust ought to be 
discharged ; (ii) such disposing dishonestly. 
Anonymous . . . e Mad. Ap. 28 

5. - — Pledgee of turban using it 

Dishonesty. The pledgee of a turban cannot be 

convicted of criminal breach of trust for wearing 
it, there being no dishonesty in the Act. Meaning 
of the word ■ dishonesty “ in the Penal Code. 
Anonymous 3 Mad. Ap. 6 

6. — Misappropriation of pay of 

tnanna police — Penal Code , ss. 405 , 409. A 
constable who dishonestly misappropriates to his 
own use the pay of his thanna police entrusted to 
him is guilty of criminal breach of trust. Queen 
v. Subdar Meeah . , 8 W. R. Or. 44 

7 — Refusal to give up land, 

mortgaged Denial of mortgage— Penal Code, s . 
505. A refusal to give up land alleged to have 
been mortgaged, the mortgage being denied, cannot 
be treated as a dishonest misappropriation of the 
documents of title amounting to a criminal breach 
of trust under s. 405 of the Penal Code. Reg v 
Jaffer Naik . 2 Bom. X38 : 2nd Ed, 127 

8 — — Fraud by mortgagor in res- 

pect of mortgaged property. If a mortgagor 
m possession who is entrusted with the dominion 


See Penal Code, ss. 405—409. 

See Penal Code (Act No. XLV of 1860) 
ss. 62, 406 . I. L, R, 29 AIL 25 

See .Penal Code, s. 405. 

X. Xj. R. 27 A11.J28, 260 
See Public Nuisance. 

I. Xj. R. 31 Calc. 979 
See Public Servant, order by 

I. L. R, 31 Calc. 870 
See Reply, Prosecutor’s right of 

I. Ii. R. 31 Gale. 1050 
See Sanction. ,/'L’Lv:v: ; vy 

X. L. R. 31 Calc. 664, 685, 763 
811, 979, 990, 1050 
See Theft . X, la, R, 86 Calc. 758 
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over the mortgaged property by the mortgagee, 
(the mortgage being in the English form) wilfully 
defaults and causes the property to be sold 
for arrears of Government revenue, for the 
purpose of defrauding the mortgagee, and purchases 
it benarni, he is liable to be punished for criminal 
misappropriation under s. 405 of the Penal Code. 
Ram Manick Shah v. Brindabun Chunder 
Potdae . . . 5 W. R. 230 

0. Cheating — Penal Code , ss. 405, 

417. Where silver was entrusted to the prisoner 
for the purpose of making ornaments and he intro- 
duced copper into the ornaments : — Held, that the 
offence committed was not cheating, but criminal 
breach of trust. Reg. v. Babaji bin Bhau 

4 Bom. Cr. 18 

10. Intention to cause wrongful 

gain or loss— Penal Code , ss. 405, 406 — Cattle 
Trespass Act (1 op 1871), s. 19. The accused 
was sub-inspector of police at the thana of Dunyar. 
A pony was brought to the pound at the police 
station and confined there under Act I of 1871. 
The books kept at the station showed that the pony 
had been sold by auction under the Act and pur- 
chased by one Gopinath. After some time the 
pony had eventually been purchased by the 
accused from a vendor from Gopinath. The 
Magistrate found on the evidence that there had 
been no sale under Act I of 1871, and convicted the 
accused of criminal breach of trust, and sentenced 
him under s. 406 of the Penal Code. Held , that the 
conviction was illegal. There must be an entrust- 
ing of the accused with the property, and that he 
dishonestly misappropriated it; there must be an 
intention on the part of the accused to cause wrong- 
ful gain or wrongful loss. Queen v. Raj Krishna 
Biswas j . . . 8 B. L. E. Ap. 1 

s.c. In re Ram Kisto Biswas 

16 W. R. Cr. 52 

H, Failure to account— Penal 

Code, ss. 406 , 407, 408. The prisoner, a gomastah, 
took from his employers, between 15th April and 
30th June, sums amounting to R600, for the pur- 
chase of wood. During that period lie supplied 
wood to the value of R234, but the prosecutor 
alleged that most of that was to be set off against 
balance to the debit of the prisoner for the year 
before,- and that the value of the firewood was, as a 
fact, only R34. The prisoner was charged with 
criminal breach of trust as a servant. The defence 
was that he had purchased wood and made advances , 
on that account ; but this defence was proved to be 
false. The Magistrate convicted him, but the 
Judge held it was merely a failure to account, and 
acquitted the prisoner. Held, that the prisoner was 
guilty^ of criminal breach of trust. Watson v. 
Golab Khan 

1 B. L. R. S. 3ST, 21 : 10 W. R. Cr. 28 

1 2. Penal Code, s. 405. Where a 

complaint only amounted to a statement that the 
accused had, in consequence of certain arrange- 


CRIMINAL BREACH OE TRUST — contd. . 

ments made with the complainant’s father, received 
certain moneys and had refused to render accounts, . 
but contained no allegation that he had, in fact, 
realized and dishonestly misappropriated any parti- 
cular sum, and obviously was made for the purpose • 
of forcing him to render accounts :—Held, that the 
Magistrate was right in dismissing it, since the facts 
alleged did not constitute criminal breach of trust. 
Queen-Empress v. Murphy X. L. R. 9 All. 668 

13 , • Partner— if aster and Servant . 

The accused was convicted of criminal breach of 
trust in respect of the value of goods which had been 
entrusted to him to sell. It was urged before the 
High. Court that the conviction would not be 
sustained as the accused was a partner -with the 
prosecutor: Held by Jackson, J., that the finding 
cf the Magistrate and Sessions Judge on the evi- 
dence was to the effect that the prisoner was not a 
partner, but a servant ; that such finding could not 
be interfered with by the High Court, as a Court 
of revision, unless there was a mistake in law ; that 
the finding was correct in law ,* that the defence of 
the prisoner could not be taken to mean to say that 
he was a partner, but merely that he claimed a 
small share in the profits, and that such claim did 
not make him a partner, an agent’s remuneration 
being a share in the profits not constituting the 1 
agent a partner. Held by Kemp and Mitter, JJi 
(releasing the prisoner), that, though the allowance 
of a portion of the profits or goods does not destroy 
the relation of master and servant, the accused in 
this ease distinctly pleaded he was a partner, and 
not only that he was entitled to a share in the 
profits ; that the lower Courts did not specifically 
decide that the accused was a servant ; and th* t 
the prosecutor’s remedy was a civil suit for an 
account. In the matter of Lall Qhand Roy 

9 W. R. Cr. 37 

24 , . Public servant — Penal Code 

s. 409. A village shroff whose duty it was to assist; 
in collecting the public revenue received grain from- 
raiyats and gave receipts as if for money received, 
by virtue of a private arrangement. Held , that he 
could not he convicted of criminal breach of trust 
by a public servant under s. 409 of the Penal Code,, 
as he was not authorized to receive the public 
revenue in kind, and the party who delivered the 
grain did not thereby discharge himself from- 
liability for the revenue. Anonymous 

4 Mad. Ap. 32 < 

15. - Penal Code , , 

s. 409 — Naib Nazir. The Naib Nazir is a * public 
servant ’ within the. meaning of s. 409 of the Penal' 
Code, and not the mere private servant of the 
Nazir. Queen v. Mahmood Hossein 

2 NT, W. 29S-" 

18. Penal Code, ss. 408, 409 — 

Sentence , mitigation of. Where a Court inspector 
improperly delegated to a constable the custody, 
etc., of Government moneys (taking from him 
private security to save himself from loss in 
[ case of defalcation), and the constable dis*> 
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s. 408 — Criminal breach of trust 
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honestly converted the money to his own use 
although he afterwards restored it, the case was 
held to faU under s. 408, and not s. 409, of the 
Penal Code, and the sentence reduced from ten 
years’ transportation and a fine of R5G0 to one 
year s rigorous imprisonment without fine. Queen 
v, Banee Madhob Ghose 8 W. R. Cr. 1 

Penal Code , 

A 409. To constitute an offence under s. 409, it is 
not necessary that the property should be that of 
Government, but that it should have been entrusted 
to a public servant in that capacity. 1% the 
matter of Ram Soondee Poddae. 

2 C. Ii. R, 515 

18. — — — Penal Code 

s. 409 — Absence of dishonest intention. Where 
the accused in his capacity of revenue patel 
received from the Government treasury small sums 
of money on account of certain temple allowances 
and did not at once pay over the same to the 
persons entitled to receive them, as he was bound to 
do, but it appeared that such persons were willing 
to trust him, and had actually passed receipts 
which the accused forwarded to the revenue 
•authorities:— Held, that the accused fulfilled the 
trust reposed in him by Government, and that his 
mere retention of the money for a time, in the 
absence of any evidence of dishonesty, did not 
amount to criminal breach cf trust within the 
meaning of s. 409 of the Penal Code (XLV of 
1860). Queen-Empress v. Ganpat Tapidas 

I. L. R. 10 Bom. 258 

19. - Master and Servant Ser- 

vant entrusted with moneys for payment to trades- 
man of account settled with master for a specific sum 
— Gratuity of tradesman to servant — Plight of master to 
benefit of gratuity— Penal Code ( Act XL V of I860) ss 
405, 409. When a master entrusts his servant with 
money for the payment of an open account, % e 
an account of which the items have never 'been 
checked or settled, and the tradesman makes the 
servant a present, and the transaction amounts to a 
taxation of the bill and a reduction of the price bv 
the servant, the latter obtains the reduction for his 
master’s benefit, the money in his hands always 
remains the master’s property, and, if he appro- 
priates it, he commits criminal breach of trust But 
where the master himself has settled the account 
with the tradesman for a specific sum, and sends 
the servant with money, and the servant, after 
making the payment, accepts a present from the 
tradesman, in that case the servant does not commit 
cnmxnal breach of trust, inasmuch as the money is 
given to him by a person whom he believes to have 
a right to give it, though it may be that, according 
to the strict equitable doctrines of the Court of 
Chancery, he is bound to account to the master 
for the money. . Hay's Case, In re Canadian Oil 
Works Corporation, L. JR. 10 Ch. App, 593 
■referred to. Quben-Empbess v. Imp ad Khan * 

I. lx, R. 8 All, 120 

, so. ~ ; ; Penal 
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minal misappropriation. An accused person who 
was m the service of zamindars, and whose duty 
°i^ a ^ Collectors te Government 

beW U f l U6 i m re 1 T Ct £ 0f ^ heir estates ’ immediately 
before the due date of a kist received from them a 
certain sum of money with no specific instruction 
as to its application. On receipt of that money, 

ton w a ,^ rtlon onl y of ifc the electorate on 
account; of the revenue, and having done so, he then 
altered the challan given back to him showing the 
amount actuaily paid, and made it appear that a 
much laiger amount had been paid in than was 
the fact. This challan he sent to his employer for 
the purpose of showing the application of the 
money He was charged (amongst other offences) 
vnth cnmmal breach o± trust as a servant (s. 408 

hV he ^ enal Code ) m aspect of the difference 
between the amount actually paid into the treasury 
and the amount shown to have been paid in bv the 
altered challan. The accused was convicted on all 
the charges. It was contended that the charge 
under s. 408 was not sustainable, inasmuch as the 
money was not alleged to have been sent to the 
accused for the specific purpose of paying the 
Government revenue, and that the accounts be- 
tween him and his employers had not been adjusted, 
and that it was not shown whether at the date of 
the aheged breach of trust the accused was 
indebted to his employer or the reverse. Held, that 
as the money was sent to the accused immediately 
before the kist day, and the challan was sent 
to the employers showing, in its altered state, 
the amount really payable as revenue which 
nearly covered the whole amount remitted, it was 
reasonable to infer that the accused was aware of 
the implied purpose for which the money was 
i emitted, and as he deposited a very much smaller 
amount than that remitted, and tried to pass of 
the altered challan as genuine, there was a dis- 
honest misajipropriation of the difference sufficient 
to constitute the offence under s. 408. Lout 
Mohan Sabkab v. Queen-Empeess 


21 . 


I. E. R, 22 Calc. 313 
- Penal Code, s. 


x vnut, \joae, 

409 Rice condemned and ordered to be destroyed— 
Property according to the Penal Code— Sale of the 
same by municipal inspector. A certain consign- 
ment of rice lay unclaimed at the KidderpSre 
Docks, and was advertised for sale by auction by 
the Port Commissioners. Before it was put up to 
auction, the rice was found to be in a rotten condi- 
tion. It was condemned, and with the consent of 
the Port Commissioners seized by the officers of the 
Health Department cf the Corporation of Calcutta 
and ordered to be destroyed. Held, that, assuming 
that the rice was entrusted by the Superintendent 
ot the Health Department to the accused (who 
were inspectors employed in that department) for 
the purpose of destruction, and that the accused 
instead of destroying the rice, sold the same to a 
third party and retained the proceeds of such sale, 
they did not commit the offence of criminal breach 
ot trust as public servants. Semb e ; The accused 
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CRIMINAL BREACH OE TRUST— contd. 


-committed no offence punishable under the Penal 
Code, though they may have been guilty of 
infringing a departmental rule. Empress v. Wil- 
kinson . , . 2C.W.N. 2X8 


22. — Claim for money — Refusal to 

pay to a person money claimed by another — False 
claim — Suit brought by person claiming — Penal Code 
(Act XL V of I860), s. 406. An accused person should 
not be convicted of criminal breach of trust, on 
refusing to give to the complainant money, which 
is claimed by another person as well as by the com- 
plainant, and which the accused denies is due to 
the complainant. The fact that that other 
person has brought a suit to recover the amount 
claimed by him against the accused is a complete 
answer to the charge of criminal breach of trust 
against the accused, and to the findings of the 
Courts that the claim made by that other person was 
a false claim. Raj Kishore Patter v. Joy 
Krishna Sen (1900) . I. L. B. 28 Gale. 362 


23. Servant — Penal Code ( Act 

XLV ^of I860), ss. 40 o, 408 , 109 , 23, 24 — Criminal 
breach of trust by a servant — Dishonest user of 
property-— Deterioration in value, appreciable and 
substantial — Wrongful gain or wrongful loss — 
Dominion over property — Contract , implied, viola- 
tion — Abetment — Advantage gained by accused . 
Where a person entrusted another with some 
blocks of wood-engraving to print his cata- 
logue, and that other person used the blocks, 
or allowed other persons to use the blocks, to 
Print a rival firm’s catalogue : Held, that such 
dealing with the blocks was a violation of an 
implied contract, and caused wrongful gain to the 
■ accused, for he obtained a catalogue at a less ex- 
pense, and wrongful loss to the owner, inasmuch 
as his property deteriorated in value, and therefore 
constituted criminal breach of trust. A user of 
property comes within the definition of the offence 
when such user causes substantial or appreciable 
loss to the owner of the property or gain to the 
accused. High Court Proceedings , 18th September 
1866, 3 Mad. H. C. App, 6, distinguished. Kes- 
has Chandra Eoral v. Nityanund Biswas (1901) 

6 C. W. N. 203 

24. — Criminal breach of 

trust by servant — Papers ordered to be destroyed 

Property— Appropriation of papers by servant— 
Penal Code (Act XLV of 1860), ss. 95 and 408— 
Criminal Procedure Code (Act V of 1898), s . 432. 
The acused, a servant, was ordered by his employers 
in Calcutta to take certain bags of papers and forms 
belonging to them to their yard in Garden Reach 
and there to burn and destroy them. Instead cf 
doing this, the accused brought some of them to 
Bow Bazar in Calcutta. Held , that the act of 
the accused did not amount to criminal breach 
of trust under s. 408 of the Penal Code. Empress 
v. Wilkinson, 2 C. IF. N., 216 , followed. Held 
also, that s. 95 of the Penal Code has no appli- 
cation, unless the act in question would amount to 
an offence under the Code but for the opera- 


CRIMINAL BREACH OP TRITS T-cbncld 
tion of that section. Emperor v. Preon-ith 
Chowdhey (1902) . I. L. R. 29 Gale. 489 

25. •_ Charge— Misjoin- 

der of charges— Statement by accused— Confession— 
Admission— Evidence, admissibility of— Criminal 
Procedure Code (Act V of of 1898), ss. 164, 202 , 222, 
234, 364. An accused was tried for criminal 
breach of trust in respect of three distinct sums, and 
one charge was drawn up specifying all the three 
sums and the persons from whom'he collected them. 
He was not charged with three offences, but with 
one offence under s. 409 of the Penal Code, and 
was convicted of one offence and sentenced to 
one term of imprisonment :—Held, that the charge 
as framed was not contrary to law, it bein^in 
accordance with ss. 222, sub-s. (2), and 234 of the 

tv tt C ™ mal Proce ^re. Emperor v. Gulzari 
L®fl> 1- L. Pi., 24 All. 254 ; Samiruddin Sarkar v 
Nibaran Chandra Ghose, 1. L. R. 31 Calc. 928 , and 
Emperor v. Ishtiaq Ahmad, I. L. R. 27 All. 69 
referred to. Subrahmania Ayyar v. King- Emperor 
, %5 Mad. 61, distinguished. An 

admission or confession made before a Magis- 
trate^ carrying on an enquiry under s. 202 of 
the Criminal Procedure Code is not a statement 
recorded under s. 164 or 364 of the Code and is 
therefore not admissible in evidence against 
the accused without further proof. Sat Kar-un 
Tewari v . Emperor (1905) 

I. L. R. 32 Gale. 1085 

. X " ~~~ — — D ishonest conver - 
sion Partnership Liability of a partner to account 
f^V^tnership money— Penal Code (Act XLV of 
1860) s. 406. A partner is entitled to be called 
upon tor an account of the expenditure of the 
money, which he has received, and it is open to 
him to spend the money received by him and to 
account for it m dealing with the*' partnership. 
Where it was not satisfactorily made out that 
this was not done, and could not be made out in 
tne absence of a proper demand for accounts : 
Held, that there was no dishonest conversion, 
winch would justify his conviction under s. 406 
of the Penal Code. Debi Prasad Bhagit v 
Nagar Mull (1908) . I. L. R. 35 Calc. 1108 

CRIMINAL CASE. 

See Act XIII of 1859 I. L. R. 27 Calc, 131 
4 C. W. N. 201 

See Insolvent Act, s. 50. 

I. L. R. 19 Calc. 005 

See Letters Patent, High Court, cl, 15 

I. L. R. 17 Mad. 105 

See Workmen’s Breach of Contract 
Act. 

CRIMINAL COURT. 

— disposal of property by— 

See Criminal Procedure Codes, ss. 517, 
523. 

See Stolen Property— Disposal of, by 
the Court. 
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CRIMINAL, COUR T—concU. 

powers of— 

See Production of Property. 

7 C. W. N. 522 

— __ proceedings in — 

See Evidence — Civil Cases— Miscella- 
neous D o c u hunts — Criminal Court, 
Proceedings in. 

See Res Judicata— Competent Court 
- Criminal Courts. 

... . — -- — — ; Jurisdiction — Deputy 

Ilagistrate^Disirict Magistrate — Subordinate Court 
— Cognizance — Process. Where on a police report 
cognisance was taken by a Joint Magistrate (acting 
for the District Magistrate) of an offence alleged to 
have been committed by several persons, and the 
case vas made over to a Deputy Magistrate for 
disposal, and the Deputy Magistrate tried and 
convicted some of the accused persons mentioned 
in the original complaint, and on his refusal to 
proceed against the rest of the accused, the Joint 
Magistrate ordered a summons to issue .against 
them : Held, per Henderson, J . — The following 
propositions may be deduced from the authorities 
quoted : (i) That the order of the Deputy 

Magistrate refusing to issue process on the ground 
that it was unnecessary to take further action, 
amounted to a discharge; (ii) that the order 
making over the case to the Deputy Magistrate 
for disposal was an order making over the 
whole case mentioned in the original police 
report to the Deputy Magistrate ; (iii) that 
until the District Magistrate had withdrawn 
the case so made over from the file of the Deputy 
Magistrate to that of his own Court, he had no 
power to make any order save an order for further 
enquiry under s. 437 of the Criminal Procedure 
Code. Held, per Geidt, J., that the case having 
been transferred to the Deputy Magistrate, that 
officer alone had jurisdiction to deal with any 
application for a summons, until the case was 
withdrawn from his cognizance ; the order of the 
Joint Magistrate to issue a summons was, there- 
fore, not warranted by law. Golapdi Sheikh v. 
Queen-Empress, L L, Ii. 27 Calc. 979 , Maul Singh 
v. Mahabir Singh , 4 C. W. N. 242 , and Badhdbullav 
Boy v. Benode Behari Chatterjee , I. L. B. 30 Calc. 
449 , referred to. Ajab Lal Khirher v. Emperor 
(1905) .... I. L. R. 32 Gale. 783 

s.e. 9 C. W. N. 810 

CRIMINAL FORCE. 

See Penal Code, ss. 350 to 358. 

dispossession by— 

See Criminal Procedure Code, s. 522. 

5 C. W. N. 250 

See Possession, order qf Criminal 
Court as to — Dispossession by Cri- 
minal Force . 28 W. R. Ci\ 54 

I. L. R, 28 Bom. 494 

>• See Unlawful Compulsion. 

I. L.R.19 Calc. 572 


CRIMINAL INTIMIDATION. 

See Penal Code, ss. 503, 506, 507. 

See Recognizance to keep the peace — - 
When Recognizance may be taken. 

I. L. R. 2 All. 851 

\ — Threat of injury — Penal Code , 

s. o03. Where the accused went to the complainant, 
the brother of an adult woman, and told him that 
he had come from the Sarkar and would get him six 
months’ imprisonment if he (the complainant) did 
not let his sister go:— -Held, that these words did not 
constitute either criminal intimidation within the 
meaning of s. 503 of the Penal Code (there having 
been no threat of an injury in the sense of the Code) 
or any other offence known to the law. Reg. v. 
Moroba Bhashkarji . 8 Bom. Cr. 101 

- 2. Threatening to obtain dis- 

missal of police constable— Penal Code (Act 
XLV of 1860), ss. 503 and 506. A threat of getting' 
a police constable dismissed from the police service 
is not such a threat of injury as is punishable 
under s. 506 of the Indian Penal Code (XLV of 
1860). Beg. v. Moroba Bhashkarji, 8 Bom . 101, 
followed. Queen-Empress v. Dad a Hanmant 
Dani . . . I, L. n. 20 Bom. 794 

3 . Ex-communication by Roman 

Catholic priest— Penal Code, ss. 190, 503, 508 
— Criminal proceedings stayed until complainant 
established the illegality of the priest's acts in a Civil 
Court. Where the exercise of ecclesiastical jurisdic- 
tion is plainly ultra vires, or otherwise unsanctioned 
by the ordinances of a religious society, or where 
such ordinances controvert the general law, and, in 
either case, consequences result which the criminal 
law was intended to restrain, the Criminal Courts 
are not at liberty to decline jurisdiction. A Roman 
Catholic complained to a Magistrate that he had 
been threatened with an illegal sentence of ex- 
communication and had been excommunicated by 
the ecclesiastical authorities, with a view to prevent 
him from asserting his legal rights in defending a 
civil suit concerning the property of a church. 
Held, that, under the circumstances, the proper 
course was for the Magistrate to postpone the trial 
till the complainant proved in a Civil Court the- 
illegality of the action of the ecclesiastical authori- 
ties. In re DeCruz . I. L. R. 8 Mad. 140 

4. Attempt to commit offence 

—Penal Code ( Act XLV of 1860), ss. 503, 507,. 
511. The accused sent a fabricated petition to the 
Revenue Commissioner, S D, containing a threat 
that, if a certain forest officer were not removed 
elsewhere, he wpuld be killed. The accused was 
charged with the offence of criminal intimidation 
under s. 507 of the Penal Code (XLV of 1860). The 
Sessions Judge found that the Commissioner had 
neither official nor personal interest in the forest 
officer. He therefore acquitted the accused of the 
offence of criminal intimidation, hut convicted him 
of an attempt to commit the offence punishable 
under s. 507, and sentenced him to four months’ 
simple imprisonment. Held, reversing the con- 
viction and sentence, that, as the person to whom 
the petition was addressed was not interested in. 
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CRIMINAL INTIMIDATION — conoid. 

the person threatened, the act intended and done 
by the accused did not amount to the offence of 
criminal intimidation within the meaning of s. 503 
of the Penal Code. Per West, J , — “ The offence 
of criminal intimidation, as defined, seems to 
require both a person to be threatened and another 
in whom he is specially interested. Then there 
must be the intent to cause alarm to the former 
by a threat to him of injury to the latter. The 
intent itself might be complete, though it could 
not be effected. But the existence of the interest 
seems essential to the offence, as also and equally 
to the attempt at the offence, since otherwise the 
attempt would be to do something not constituting 
an offence.” Per Birdwood, J. — 54 No criminal 
liability can be incurred, under the Penal Code, by 
an attempt to do an act which, if done, would not 
be . an offence against the Code. In the present 
•case, therefore, if the accused was not guilty of 
committing criminal intimidation, because the act 
intended and done by him lacked an ingredient of 
that offence, he could not be guilty of an attempt 
at that offence.” Queen-Empress v. Mangesh 
Jivaji . . . I. L. R. 11 Bom 376 

5, , Penal Code (Act 

XLV of I860), s . 503. _ The threat referred to in 
s. 503 of the Penal Code must be a threat com- 
municated, or uttered with the intention of its 
being communicated, to the person threatened for 
the purpose of influencing his mind. Gunga 
Chunder Sen v. Gour Chunder Banikya 

I. L. R. 15 Gale. 871 

6. — Threat to ruin another 

Iby eases — <s Injury ” — Penal Code ( Act XLV 
of I860), ss. 44, 503 and 506. In order to 
convict a person of criminal intimidation under 
s. 506 of the Penal Code, it must be found that 
there was a threat by him to another person of 
injury to his person, reputation or property, 
or to the person or reputation of anyone in 
whom that person is interested. Where the 
petitioner, who threatened to ruin the complainant 
by cases, was convicted of criminal intimidation 
under s. 506 of the Penal Code : Held, that the 
conviction could not stand. Had the threat been to 
ruin the complainant by false cases, the offence of 
criminal intimidation would have been committed ; 
but as the threat was to ruin him by cases, it could 
not be assumed that by cases were meant false 
cases. If the cases were not false, the mere fact 
that they were instituted for the purpose of prose- 
cuting the complainant, would not bring them 
within the definition of the term “injury.” 
Jowahir Pattak v . Parehoo Ahir (1902) 

I. L. R. 30 Calc. 418 ; 
s.e. 7 G. W. N. 116 
CRIMINAL LAW AMENDMENT ACT 

(XIV OE 1908). 

See Barristers . 13 C. W. N. 605 

CRIMINAL LIABILITY OP MASTER, 

Sec, Emigration Act (XXI op 1883 ). 

1. 1.. E. 82 Bom. 10 


CRIMINAL MISAPPROPRIATION. 

. See Charge — Special Cases — Criminal 
Misappropriation . 2 C„ W, N. 341 

See Compounding Offence. 

7 Mad, Ap. 34 

See Criminal Breach of Trust. 

3 W. R. Or, 44 
8 B. L. R. Ap. 1 
I. L. R. 22 Calc. 313 
LL.E.9 All. 68 

See Criminal Procedure Code, ss. 222, 
517, 520. 

See Partnership Property. 

6 B. L. R. Ap. 133 
13 B. L. R. 307, 308 note, 310 note 

See Post Office Act, s. 48. 

I. L. R, 14 Mad. 229 

ThBPT 

I. L. R, is Calc. 388, 390, 392 note 
I. L. R. 17 Gale. 852 

See Verdict of Jury — Power to inter- 
fere with Verdicts. 

I. L. R. 19 Bom. 749 

1 , — Immoveable property — 

Penal Code , s. 404. Held , that s. 404 of the Penal 
Code (relating to the misappropriating or conversion 
of “ property ” left by a deceased person) does not 
apply to immoveable property. Reg. v. Girdhar 
Dharamdas . 6 Bom. Cr. 33 

% Bull dedicated to an idol— 

Penal Code , ss. 403, 429. A bull dedicated to an 
idol and allowed to roam at large is not a ferabestia, 
and, therefore, res nullius, but, primd facie, the 
trustee of the temple where the idol is worshipped 
has the rights and liabilities attaching to its owner- 
ship. Such an animal can therefore be the subject 
of theft or criminal misappropriation. Queen- 
Empress v. Nalla . I. L, R. 11 Mad. 145 

3. Intention, proof of '—Penal 

Code, s. 403. E was a Government servant, — whose 
duty it was to receive certain money and to pay 
them into the treasury on receipt. He admitted 
that he had retained two sums of money in his 
possession for several months, when, fearing detec- 
tion, he paid them into the treasury making a false 
entry at the time in his books with a view to avert 
suspicion. His explanation as to his reason for 
retaining the money was not credited by the Magis- 
trate, who convicted him o i criminal misappropria- 
tion under s. 403 of the. Penal Code. Held, that 
the conviction was right. Queen- Empress v. 
Ramakeishna . . I. L. R. 12 Mad. 49 

4. Property found in an open 

plain — Penal Code (Act XLV of I860), s. 403. 
The accused, finding a gold mohur on an open 
plain, sold it the next day to a shroff for the 
full value, and appropriated the sale-proceeds. 
Held, that, in the absence of any information as 
to the circumstances under which the coin was 
lost, and as it was not improbable that the pro- 
perty in the coin had been abandoned by the ori- 

4 s 
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CRIMINAL MISAPPROPRIATION — 

. contd. 

giiial owner, the accused could not be convicted 
of criminal misappropriation under s. 403 of the 
Penal Code. Qtjeek- Empress v. Sita 

I. L. R. 18 Bom. 212 

r 5 § — - Cliowkidar obtaining money 

from person fraudulently— Penal Code , 383 , 
403, 417. A chowkidar who obtains money from 
any person, either by fraudulent inducement or dis- 
honesty, or by putting, that person in fear of injury, 
is punishable under s. 417 of the Penal Code 
(cheating), or ss. 383 and 384 (extortion), but not 
for criminal misappropriation of public money 
entrusted to him as a public servant. Queen v. 
Ramnabain . . . 3W.E, Or. 32 

6. Use of money paid by mis- 

take, with, knowledge of mistake — Cheating. 
Where money is paid to a person by mistake, and 
such person, either at the time of the receipt of the 
money or at any time subsequently before its 
refund, discovers the mistake and determines to 
appropriate the money, he is guilty of criminal 
misappropriation, but he is not guilty of cheating. 
Queen v. Shamsoondur . 2 N. W. 475 

7 . Agent mixing his own 

money with those of his principal, and 
applying it to his own purposes. If it be the 
duty of the agent of a landholder to keep the collec- 
tions he makes for his master separate from his 
own moneys, expending thereout moneys on his 
master’s behalf, and handing over the balance to 
his master, and if he, in breach of this trust, con- 
verts the money to his own use, he is amenable to a 
criminal prosecution. And where a landowner per- 
mits the agent to mix the collections with his own 
moneys, if the agent applies the moneys so collected 
to his own use fraudulently and dishonestly 
and falsifies the account so as to conceal his fraud, 
there is evidence of a criminal misappropriation. 
Queen v. Karreem Bux . 3 N. W. 30 

8. — Conversion— Penal Code , 403 . 

To bring a prisoner within s. 403 of the Penal 
Code, there must be actual conversion of the 
thing appropriated to the prisoner’s own use. 
Where, therefore, the accused found a thing, and 
merely retained it in his possession, he was acquitted 
of criminal misappropriation under the section 
referred to. Queen v. Abdool 

10 W. R. Cr. 23 

3. Retaining by servant of 

money due as wages, A servant who retains in 
his hands money which he was authorized to collect, 
and which he did collect, from the debtor of his 
master, because money is due to him as wages, is 
guilty of criminal misappropriation. Queen v. 
Bissesur Roy , . 11 W. R, Cr. 51 

10, Misappropriation of pro- 

perty of deceased person— Penal Code, s. 404. 
Held, that it is not necessary for a conviction for 
dishonest misappropriation of property possessed 
by a deceased person at the time of his death, under 
s. 404 of the Penal Code, that the accused should 


CRIMINAL MISAPPROPRIATION— 

contd . 

misappropriate it to his own use. Queen v. Nobin 
Chunder Sirkar . , 12 W. R. Cr, 89' 

In the matter of the petition of Enayet 
Hossein . . . 11 W. R. Cr. 1 

^ — Penal Code , s. 404. 

Held, by Markby, J that under s. 404 all the 
elements are required to constitute the offence 
which would be required to constitute the offence 
of criminal misappropriation in respect of a 
person who is alive. Queen v. Nobin Chunder 
Sirkar . . . . 12 W. R. Cr. 39' 

12- o ' — Charge, form of— Penal Code , 

s. 403. In a case in which the accused is charged 
with having dishonestly appropriated property 
under s. 403 of the Penal Code, the charge 
should specify the person to whom the property 
belonged. Where the accused is interested in the 
property jointly with others, he is not necessarily 
gui^ of a criminal act if he takes possession of it 
and disposes of it. Queen v. Parbutty Churn 
Chuckerbutty . . 14 W. R, Cr, IS 

13 . Trust arising from duty of 

public servant — Penal Code , 5 . 409 . S. 409 
of the Penal Code does not limit the mode in which a 
trust arises, whether by specific order or by reason 
of its being: part of the proper duty of a public func- 
tionary. Where, therefore, it was proved that the 
head clerk of an office entrusted the management of 
stamps, with the knowledge and sanction of his 
superiors, to one of his assistants, the latter was 
held to be guilty of criminal misappropriation by a 
public servant, within the meaning of s. 409, when 
he made away with the stamps. Queen v. It am 
Dhun Dey . . .13 W. R. Cr. 77 

14. Separate items of money— 

Charge, form of. The misappropriation of each 
separate item of money with which a person is 
entrusted is a separate offence, and the facts con- 
nected with it should form the subject of a separate 
enquiry. The duty of a committing officer in such 
a case is to select certain distinct items, to frame 
his charges upon them and to adduce evidence 
specially upon those items. Chetter v. Queen. 

15 W. R. Cr. 5- 

15. — Refusal to pay for goods 

purchased — Penal Code , s. 403. The prisoner 
who took certain hides from the prosecutrix, but 
refused to pay for them, was held not on that 
account guilty of dishonest misappropriation under 
s. 403 of the Renal Code. Queen v. Boystum 
Moochee . . . . 17 W. R. Cr. 11. 

16. Removal of property claimed 

by accused — Penal Code, s. 403. A person having 
made a hole in the wall of his own house broke 
open a box and removed the contents to which he 
believed himself entitled, but as to which there was 
a dispute, making the removal appear to have been 
the act of thieves from the outside ; and entrusting 
the property to another person, held , not guilty 
of criminal misappropriation. Thewa Ram v. 
Empress , . , 10 C. L. R. 187 
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CRIMINAL MISAPPROPRIATE N— 

. c o ncld. 

17. Harvesting crops under 

attachment— Penal Code {Act XLV of I860), 
ss. 206 , 403 , 424. A judgment-debtor, whose 
standing crops were attached, harvested them while 
the attachment was in force and was convicted of 
theft. Held, that the accused was not guilty of 
theft, but of the offence of dishonestly removing the 
property under Penal Code, s. 424. Per Benson, 
/.—The offence was also criminal misappropriation 
within the meaning of Indian Penal Code, s. 408. i 
Queen- Empess v. Obayya I. L. R. 22 Mad. 151 ; 


18. 


Dish onest intention — Indian 


Penal Code , ss. 403 , 426— Criminal misappro - 
priation of property — Mischief— Deterioration of 
the value of mortgaged property. When the rever- 
sioner of a mortgagor sold some of the bricks 
of the mortgaged house which had tumbled down, 
and appropriated the amount, and the Magistrate 
convicted him of criminal misappropriation of i 
property and mischief : Held , that, as no dishonest 
intention and no substantial deterioration of the 
mortgaged property was shown, the conviction 
was bad. Bhuban Mohan Banerjee v. Tansuk 
Roy Seraogi (1901) . .6 0. W. N. 34 

CRIMINAL M OTION TO HIGH COURT, j 
See Practice . I. L. R. 36 Calc. 643 

CRIMINAL OFFENCE, IMPUTATION 
OF. 

See Libel . I. L. R. 36 Calc. 883 
CRIMINAL PROCEDURE CODE, 1882. 

See Criminal Procedure Code, Act V 
of 1898. 

CRIMINAL PROCEDURE CODE, 1882, 
AMENDMENT ACT (III OF 1884), s. 

8, cl. 6. 

See Magistrate, jurisdiction of — 
Powers of Magistrates. 

I. L. R. 9 All. 420 

s, 12. 

See Criminal Procedure Code, s. 526A. 

I. L. R. 15 Calc. 455 

CRIMINAL PROCEDURE CODE, 1882, 
AMENDMENT ACT (IV OF 1891), s. 2. 

See Compensation — Criminal Cases — 
To Accused on Dismissal of Com- 
plaint . I. L. R. 20 Calc. 481 

CRIMINAL PROCEDURE CODE, ACT 
V OF 1898 (X OF 1882, X OF 1872, VIII 
OF 1869, XXV OF 1861). 

application of— 


See Jurisdiction of Criminal Court — 
General Jurisdiction — Offence 

Committed on the High Seas. 

I. L. B. 25 Bom. 636 

— Application of the Code to Police 

jn Calcutta. The Criminal Procedure Code does 


CRIMINAL PROCEDURE CODE, ACT 
V OF 1898 (X OF 1882, X OF 1872, 
VIII OF 1889, XXV OF 1861)— contd* 

not apply to the Police in Calcutta unless expressly 
made applicable to them [s. 1, sub-s. (2)]. Cls. 
(p) and (s) of s. 4, Code of Criminal Procedure, 
do not apply to the Police in Calcutta. Solicitor 
to the Government of India v. Madho Dhobi 
(1903) 7 C. W. N. 661 


-s. 1. 


See post , s. 496. 

See Bombay Village Police Act. 

I. L. R. 19 Bom. 312 
See Criminal Proceedings. 

I. L. R. 18 Mad. 353 
See Jurisdiction of Criminal Court — 
General Jurisdiction. 

I. L. R. 10 Bom. 181 
I. L. R 1 Mad. 55 

See Magistrate, jurisdiction of — 
Special Acts — Cattle Trespass Act. 

I. L. R. 23 Calc. 800 

See Munsif, jurisdiction of. 

I. L. S. 15 Mad. 181 

See Offence committed on High Seas. 

I. L. R. 21 Gale. 782 

— a. 2. 

See High Court, jurisdiction of — 
Madras — Criminal. 

I. L. R. 14 Mad. 121 

s. 3. 

See Reformatory Schools Act, s. 2. 

I. L. R. 25 Calc. 333 
2 C. W. N. 11 

s. 4. 

See Cattle Trespass Act. 

I. L. R. 23 Calc. 248 

See Complaint— Institution of Com- 
plaint and Necessary Preliminaries., 

I. L. R. 11 Mad. 443: 
I. Xi. R. 10 All. 89' 

See False Evidence — Fabricating 

False Evidence, 

I. L. R. 27 Gale. 144 

See Jurisdiction of Criminal Court — 
European British Subjects. 

I. L. R. 12 Bom. 561 

s. 4 (d) — Information to police of taking 

away or detaining wife. The word 6 4 complaint 5> 
referred to in s. 199 of the Code of Criminal Proce- 
dure means a 1 4 complaint as defined by s. 4 (a) of 
that Code. Jatra Shekh v. Beazut Shekh, I. L. M* 
20 Calc. 4.83 y referred to, Tara Prosad Laha v. 
King-Emperor (1904) . 8 C. W, NT. 17 

s. 4 {h)— ee complaint 99 ■ — 

See post , s. 437 . 6 G. W. H. 437 

See Adultery I. L. R. 30 Gale. 910 

4 s 2 



DIGEST OB CASES. 


CRIMIKAX PROCEDURE CODE, ACT 
V OE 1898 (X OF 1882, X OF 1872, 
VIII OP I860, XXV OP X881 ) — eonM. 

. s. 4 (h) “ complaint ” — condd. 

See Compensation — Criminal Cases — 
To Accused on Dismissal of Com- 
plaint . . 5C. W. 35T. 370 

, $ee Complaint — Institution of Com’ 
plaint, and necessary preliminaries. 

6 C. W. 3ST. 926 
I. X. R. 30 Calc. 415 
I. X. R. 26 Bom. 150 

See False Charge . 5C.¥. 1ST. 106 

- s. 4 {&)— Inquiry.” 

See s. 145 . . 13 C. W. M. 420 

s. 4 (m)—“ Judicial-proceeding.” 

$ee s. 476 . . 13 C, W. IS*. 122 

s. 4 (o ) — “ offence” — 

See Act— 1859— XIII, ss. 1, 2. 

I. X. R. 24 Mad. 660 

.1 - Appeal lies against 

order made under s. 22 of the Cattle Trespass Act. 
By s. 4 (o) of the Code of Criminal Procedure, 
the word ‘ offence ’ includes an act in respect of 
which a complaint may be made under s. 20 of the 
Cattle Trespass Act ; and a person against whom an 
order under s. 22 of the Cattle Trespass Act is made 
is a 4 ‘ person convicted on a trial ” and is entitled 
to appeal under s. 407 of the Code of Criminal 
Procedure. In the matter of Ponnusami (1901) 
1. 1*. R. 29 Mad. 517 

ss. 4 (o) and 29 (2) and Sell. II. 

See Offence I. X. R. 32 Calc. 819 

_ ss. 4 (o), 192, Sell. II, last clause — 

See Cattle Trespass Act (I of 1871), 
s. 20, Sen. III. I. X. R. 34 Calc. 926 

s. 4, els, (p), ( s ) do not apply to 

police in Calcutta— 

See Criminal Procedure Code. 

7C.W.I. 681 
See Maintenance, order of Criminal 
Court as to . I. X. R. 17 Mad. ^60 
I, Xu R. 20 Mad. 470 
See Reformatory Schools Act, s. 8. 

I. X. R, 14 Bom. 381 

t s * 4 (r) — Legal Practitioners Act , s. 9 — 

Muhhtears — Authority of mukhtear to practise in 
Criminal Courts. A mukhtear is not entitled to 
practise generally and as of right in Criminal 
Courts, but can act only when he has received the 
permission of the Court to act in any particular 
proceeding. Anant Ram, In the matter of (1907) 

I. X. R, 30 All, 66 
ss. 4 and 476- — J urisdiciion — ‘ ‘ Judi- 
cial proceeding "—Inquiry into petition against 


CRIMIHAX PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882, X OP 1872, 
VIII OP 1869, XXV OP 1881)— s ontd. 

j ss. 4 and 476 — condd. 

j subordinate official. Held, that an inquiry con- 
j ducted by a Magistrate into the truth of allegations 
I against a subordinate official contained in a petition 
j presented to a Deputy Commissioner is a judicial 
| proceeding within the meaning of s. 4 (m) of the 
| Code of Criminal Procedure. Mara Charan Mooherji 
I v. The King-Emperor , I. L. R, 32 Calc. 367 , 

' distinguished. Emperor v. Kuna Sah (1905) 

X X. R. 28 All 89 

| s. 7. 

See Jurisdiction of Criminal Court — 
Offences committed only partly in 
one District — Murder. 

I. X. R. 10 Bom. 258, 263 

I — — . ss. (2), 12, 528— 

See Magistrates, subordination of. 

I. X. R. 34 Gale. 918 

1 s. 11. 

See Sentence— General Cases. 

I. X. R. 20 Mad. 444 

j s. 12. 

See Magistrate, jurisdiction of— 
Transfer of Magistrates. 

I. X. R. 19 AIL 114 

See Magistrate— Powers of Magis- 
trates . X X, R. 29 Calc, 389 

j ss. 15,16. 

See Bench of Magistrates. 

X X. R. 16 Mad. 410 
X X. R. 20 Calc. 870 
X X. R. 18 Mad, 394 
I. X. R. 23 Calc. 194 
X X. R. 21 Mad. 246 

s. 17. 

See Magistrate, jurisdiction of — 
Withdrawal of Cases. 

XX. R. 14 Mad. 399 

s. 21. 

See Discharge of Accused. 

7 C. W. 3ST. 527 

framed under , by Chief Presidency Magistrate 
— Rule 8 — Rule that in a Bench of two , the opinion 
of Chairman shall prevail — Inconsistency with Code 
— Ultra vires. Rule 8 of the Rules framed by the 
Chief Presidency Magistrate in 1900, under s. 21 of 
the Criminal Procedure Code, is inconsistent with 
the provisions of the Code in so far as it directs 
that in a Bench composed of two members, the 
decision of the Chairman shall prevail. It is also 
arbitrary and not consonant with natural justice. 
Henry Wakefield v. Haran Sardar (1904) 

8 a W. 862 

s. 28. 

■ See Magistrate, jurisdiction of— 
Special Acts — Cattle Trespass Act. 

X X. R. 23 Gale. 442 


I 
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CRIMINAL PROCEDURE CODE, ACT 
V OE 1898 (X OP 1882, X OP 1872, 
VIII OP 1889, XXV OP 1861) — conid. 

l s. 28 — cow eld. 

See Sessions Judge, jurisdiction of. 

I. X. R. 8 All 665 

s # 29 (1872, s. 8, para. 1). 

See Magistrate, jurisdiction of — Spe- 
cial Acts — Madras Act III of 1865. 

I. X. R. 2 Mad. 161 

See Magistrate, jurisdiction of — Spe- 
cial Acts — Opium Act. 

I. It. R. 19 All 465 

See Magistrate, jurisdiction of — Spe“ 
oi al Acts — Registration Acts. 

I. X. R. 7 Mad. 347 

s. 30 (1872, s. 381). 

See Deputy Commissioner. 

5 1ST. W. 219 
7 C. W. 1ST 457 

— * — ss. 30, 494. 

See Pardon . I. X. R. 33 Calc. 1353 
_ . s* 32. 

See Magistrate, jurisdiction of— Spe- 
cial Acts — Companies Act. 

I. X. R. 20 Calc. 876 

J -ss. 32, 33 (1872, s. 309: 1881- 

69, s. 45), s. 34 (1872, s. 36), s. 35 (1872, 
s. 314:1861-69,5.46). 

See Sentence. 


See Whipping. 

B. Xi, R. Sup. Vol. 951 : 9 W. R. Or. 41 
7 B. X. R. 165 : 15 W. R. Cr. 89 

* Penal 

Code (Act XLV of I860), ss. 147, 447— Separate 
sentences, if lawful. Illustration in s, 35 of 
the Criminal Procedure Code, referred to. Buhp 
Singh v. Emperor (1904) 8 C. W. IX. 305, 483 

— - ss. 36, 107 — Magistrate to whom per- 

son is not sent under s. 107 (3) cannot exercise the. 
■power of committing to custody under s . 107 (4 ) — 
S. 36 does not confer such poiver. A Magistrate 
has no jurisdiction to remand a person to custody 
under s. 107 (4) of the Criminal Procedure Code, 
when such person is not sent to him by another 
Magistrate under s. 107 (3). S. 36 of the Code can- 
not, when read with s. 107 (3), be construed as 
conferring such jurisdiction on a District Magistrate. 
Chidambaram Pillax v. Emperor (1908) 

X. X. R. 31 Mad. 315 


— a. 40 (1872, s. 56). 

See Magistrate, jui 
Transfer of Ma< 


JURISDICTION OF — 

Magistrate during 
X. X. R. 2 Calc. 117 

I. X. R. 15 Mad. 132 


CRIMXH&X PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882, X OP 1872. 
VIXX OP 1889, XXV OP 1861)— conid. 


• s. 42, el. (a). 

See Escape from Custody. 

6 C. W. M*. 387 

— — s. 45 (1872, s. 90). 

See Information of Commission of 
Offence. 

1. Omission to give inform- 

ation of offence — Village accountant — • Village 
Munsifs peon — Disobedience by public servant of 
direction of law. Where a village accountant and 
a village munsifs peon had been convicted under 
s. 217 of the Penal Code of having disobeyed the 
direction of law contained in s. 90 of the Criminal 
Procedure Code : — Held, that they were wrongfully 
convicted as not bearing the character which 
raises the obligation under the latter section. In 
the matter of Ramanik Nayar 

I. X. R. 1 Mad. 266 

2. Duty to report sud- 

den death — Owner of house distinguished from owner of 
land. Under s. 45 of the Code of Criminal Proce- 
dure, every owner or occupier of land is bound to 
report the occurrence thereon of any sudden death. 
The head of a Nayar family was convicted and fined 
under s. 176 of the Penal Code for not reporting a 
sudden death in the family house. Held, following 
former decisions of the Court, that the conviction 
was illegal because s. 45 of the Code of Criminal 
Procedure does not apply to the owner of a house. 
Queen-Empress v. Achutha 

X. X. R. 12 Mad. 92 

3. — — — . Omission to give in- 

formation of offence — Agent — Khazanchi — Dewan — 
Agent of owner of land. Per Markby, J. — A 
khazanchi is not an cc agent ” within the meaning 
of s. 90 of the Criminal Procedure Code. A dewan 
may be an e£ agent” if his master is absent, but 
the provisions of s. 90 do not apply to a dewan who 
is acting only under the orders of his resident master. 
Per Prinsep, J. — Qucere : Whether, according to 
s. 90, an agent is only responsible for giving informa- 
tion of the occurrence of any sudden or unnatural 
death. Empress v. Achiraj Lall 

I. X. R. 4 Calc. 603 :3C.L. R. 87 

4. - — — — — Omission to give in- 

formation of offence. The provisions of s. 90 of the 
Criminal Procedure Code should not be put in force 
against one who has omitted to give information to 
the police of an offence having been committed in 
cases where the police have actually obtained such 
information from other sources. Empress v. Sashi 
Bhusan Chuckrabutty. In the matter of the 
petition of Shashi Bhusan Chuckrabutty 

X. X. R. 4 Calc. 823 

5. — - — Penal Code ( Act 

XLV of 1860), s. 17 6— Omission to give information 
to police of offence . Where one of several persons 
bound to give information to the police under 
s. 45 of the Criminal Procedure Code gave such 
information as to the commission of a murder, in 





CRIMINAL PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882, X OP 1872* 
VIII OP 1809, XXV OP 1861)— cewtfd. 

■ — s. 45 — condd. 

consequence of which a police officer arrived in the 
village shortly after the occurrence: -—Held, that 
the fact that other persons who might possibly also 
be bound to give that information had omitted to 
do so was no ground for them prosecution and 
conviction of an offence under s. 176 of the Penal 
Code. In the matter of the petition of Saski Bhusan 
Chackrabutty, I. L. II 4 Calc . 623, * relied on. 
■Queen- Empress': v. .Copal Singh 

I. L. R. 20 Calc. 316 


Omission to give in- 


formation of offence— Order to assist the police— Illegal 
order. A Magistrate directed a landholder to c 4 find 
a clue ” in a case of theft “ within 15 days and to 
assist the police.” Held, that such order was not 
authorized by ss. 90 and 91 of Act X of 1872, and 
the conviction of the landholder for disobedience of 
such order was not maintainable. Empress v. 
Bakshun Ram . . X. X*. R„ 3 All. 201 

%•. t — *— — - Chmssion. to gibe in- 

formation of offence— Specification of offence.: In a 
case in which the accused are charged with having 
omitted to give information which they were 
legally bound to give under s. 90 of the Criminal 
Procedure Code, it should appear what the offence 
is as to the commission of which the. accused wilfully 
omitted to give information, that the specified 
offence was in fact committed by some one, 
and that the accused knew of its * having been 
committed. Queen v. Ahmed Ali & 

22 W. R. Ci-. 42 

8 . 


- — _ — Omission to give in- 

formation of offence — Residence — Liability of 'resident 
agent. The duty imposed by Act X of 1872, s. 90, 
upon village headmen, etc., of giving information as 
to the occurrence of any sudden or unnatural death 
is intended to apply only when such occurrence 
takes place at or near the village of which he is head- 
man, or in which he owns or occupies land, etc. 
Residence in a dwelling-house belonging to another 
is not occupation of land within the meaning of the 
section. The liability of the resident agent of an 
owner under the section arises when the owner is 
resident and has no personal knowledge of 
the fact required to be reported ; where the owner 
has such knowledge, the liability attaches to him. 
In the' matter of the petition of Mudhoosoodttn 
Chuckerbutty . 23 W. R. Or. 00 

ss. 45, 154, 161, 162. 

See Penal Code, s. ,211. I 

I, Ii. R. 32 Mad. 258 I 


Easement 


I. L. R. 30 Gale. 918 


CRIMINAL PROCEDURE CODE, ACT 
V OP 1808 (X OP 1882, X OP 1872 
VIII OP I860, XXV Op’l861)-c 0i l! ’ 

* : • s. 54 — condd. 


See Penal Code (Act XLV of 'I860) 
s * 23 • ' I. X». R. 29 AIL 377 

See Wrongful Confinement. 

I.' L. R. 19 Bom. 72 
See Wrongful Restraint. 

X. Xj, R. 12, Bom. 377 

■ ss. 54, 55, 56 (1872. s 102 * 
1861-69, s. 140),’ s. 57 (1872, i 93 . 1861.' 
09, s. 108). 

See Arrest — Criminal Arrest. 

■ - s. 55. ■ 

See Security' foe Good ..'Behaviour., ■. 

7 C. W. N. 001 

■ - - ss. 55, 56. ■ ‘ , 

I See Penal Code, s. 332. 

I. Xi. R. 18 All. 248 

| — s. 59. 

I See Escape from Custody. 

I. L. R. 11 Mad. 441, 480 
I I. X«. R. 27 Gale, 300 

| 4 C. W. BT. 252 

— - ss. 59, 80. 

See Penal Code, s. 225. ■ 

| I. L. R. 29 All. 575 

; s * 61 < 18 ^, s. 124 ; ' 1801-89, 

s. 152). ■■ 9 

i See Detention of Accused by Police. 

| 1 W. R. Gr. 5 

See Escape from Custody, 

I. D. R. 6 All. 129 
See Police Inquiry . 3 3ST. W. 275 

See Wrongful Detention. 

' 19 W. R, Or. 36 

yr ss. 05, 10^— .Bombay Prevention of 

Gambling Act (Bom. Act IV of 1887), ss. 4 , 5, 6 , 7-1 
Gambling — Keeping a common gaming house— 
Presumption under s. 7 of the Act. Where the 
Bombay Prevention of Gambling Act has provided 
for the manner or place of investigating or inquir- 
ing into any offence under it, its provisions must 
prevail and the Criminal Procedure Code must give 
way. Accordingly, no provision of the Code as to 
the authority empowered to issue a warrant for 
arrest or search, or the person to whom and the 
conditions under which such warrant may be issued 
can apply for the purposes of s. 7 of the Act. The 
authority, the persons and the conditions must be 
respectively those specifically mentioned in s. 6 of 
o other. But the special provision in 
to the general provisions 
Emperor v. Fer- 
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•CBIMINAIi PROCEDURE CODE, ACT 
V OF 1898 (X OF 1882, X OF 1872, 
VIII OF 1869, XXV OF 1801)— *<n^. 

ss. 69, 71. 

See Penal Code, ss. 173 and 180. 

I. L. B. 20 Gale. 358 

ss.'_75, 76. 

See Penal Code, s. 186. 

I. Xi. B. 23 Gale. 896 
I. Is. B. 24 GaxC. 302 
1C.¥, 17. 154 

• — — _ Warrant of Arrest 

— 'Resistance — Endorsement as to bail fixing 

date of appearance — Warrant if remains in force 
after expiry of date — Lapse of bail — Order . Ss. 75 
and 76, Criminal Procedure Code, should be read 
together. S. 76 (1), Criminal Procedure Code, is 
permissive. A warrant, on which there is an en- 
dorsement for- bail to be taken for the appearance 
of the accused on a certain date, does not lapse on 
the expiry of that date ; after that date only the 
direction to take bail lapses but the warrant con- 
tinues in force until it is cancelled by the Court 
which issued it or until it is executed. The arrest 
of an accused on the 29th October on a warrant 
issued against him with an endorsement for bail to 
be taken for his appearance on the 26th October 
is not illegal, and the rescuing and escape of the 
accused from custody are punishable under ss. 225 
and 224 of the Penal Code. Ranshan Singh v. 
The King-Emperor (1909) 13 C. W. IN'. 1091 

- s. 77, para. 1 (1872, s. 161 ; 1861- 

69, s. 77). 

See Warrant of Arrest— Criminal 

Cases . . . 5 B. L. R, 274 

_ ss. 77, 78. 

See Escape from Custody. 

I. L. B. 21 Mad. 296 

s. 79. 

See Arrest — Criminal Arrest. 

I. L. B. 27 Calc. 457 

See Escape from Custody. 

4 C. W. X. 85 

See Warrant of Arrest — Criminal 
Cases . . 5 C. W. IN'. 447 

A. - s. 80. 

See Escape from Custody. 

I. L. B. 26 Gale. 748 
I. L. B. 27 Calc. 320 
3 C. W, 1ST. 741 

ss. 80, 81. 

■ See Penal Code, s. 186. 

I. IL. B. 23 Gale. 896 
I. L. B. 24 Calc. 320 
10.W. X. 154 


CBXMXXAX PBOCEDUBE CODE, ACT 
V OF 1898 (X OF 1882, X OF 1872, 
VIII OF 1809, XXV OF lS61)~contd. 

— - — s . 

See Witness— Criminal Cases— Sum- 
moning Witnesses. 

I. IL. B. 24 Gale. S20 
1 C. W. X. 154 

— s. 83. 

See Warrant of Arrest— Criminal 
Cases . I. L. B. 20 Mad. 235, 457 
I. IL. B. 20 Ail. 124 

ss. 87, 88 (1872, ss. 173, 172 ; 

1861-69, ss. 183-185). 

See Information of Commission of 
Offence I. L. B. 7 Mad. 436 

~ — — — ss. 87, 88, 89 (1872, ss. 171, 172, 
173 ; 1861-69, ss. 183, 184, 185) 

See Absconding Offender. 

: ss. 87, 88 and 89— Absconding 

Offender — Sale of property of absconder— Illegal 
sale — Suit to recover property sold from auction - 
purchaser— Jurisdiction. Where the property of 
an absconding offender was attached and sold by a 
Court purporting to act under s. SS of the Code cf 
Criminal Procedure and it turned out that the pro- 
cedure culminating in the sale was irregular and 
illegal, it was held that the Civil Courts had juris- 
diction to entertain a suit by the owner of property 
so sold to recover the same in the hands of a pur- 
chaser. Mian Jan v. Abdul (1905) 

I. Xi. B. 27 All. 572 

s. 88. 

See Forfeiture of Property. 

8 W, B. Or, 61 

See Mesne Profits — Assessment in 
Execution, and Suits for Mesne 
Profits . I. L. R. 28 Gale. 540 

— — ss. 88, 89. 

See Review — Criminal Cases. 

9 B. I*. B. 342 

See Right of Suit — Sale in Execution 
of Decree . . i8 W. B. 207 

- s. 90 (1872, s. 352 ; 1881-69, s. 188); 
See Penal Code, s. 186. 

I. Xi. B. 24 Calc, 320 
1 C. W. X. 154 

See Witness — Criminal Cases —Avoid- 
ing Service . 6 B. L. B. Ap. 1 

, — s. 92 (Presidency Magistrate’s 

Act, 1877, s. 124). 

See Complaint — Dismissal of Co vj plaint 
— Effect of Dismissal 

I. IvB. 6 Gale. 523 



DIGEST OF CASES. 


CRIMINAL PROCEDURE CODE, ACT 
V OF 1898 (X OF 1882, X OF 1872, 
VIII OF 1809, XXV OF 1881)— contd. 

ss. 94, 96. 

See Production' of PfiOPBRTr. 

7 C. W. E. 522 

ss. 94, 96, 105, 108, 165. 

See Trespass . I. L. E. 36 Calc. 433 
ss. 94-99. 

See Inspection op Documents — Crimi- 


nal Cases 

ss. 94, 105, 165. 


X. D. E. 15 Calc. 109 
1. L. E. 19 Calc. 52 


CRIMINAL PROCEDURE CODE, ACT 
V OF 1898 (X OF 1882, X OF 1872, 
VIXI OF 1869, XXV, OF 1861)— contd. 

s. 103 — concld. 

signing of the search list required by s. 103 is an in- 
dependent duty which, is imposed on the witness., 
whereas the word “ assistance,” as used in the 
section* implies that the party who assists is doing 
something which, in ordinary circumstances, the 
party assisted could do for himself. In the 
matter of Ramaya Naika (1903) 

I. Ii. R. 20 Mad. 410 


See Tout 


12 C. W, 1ST, 973 


— — _ ss. 96, 97 (1872, s. 368 ; 1861-69. 
s» 114 to 8, 105). 

See Warrant — Search Warrant. 

— — ss. 96, 98, 190 (l)e, 528, 537. 

See Search Warrant. 

I. L. H, 35 Gale. 1076 

- — — ss. 100, 582. 

See Criminal Procedure Code, s. 476. 

I. L. R. 32 Calc. 1030 
ss. 100 (b), 195. 

See Sanction bob Prosecution. 

I. L. R. 32 Calc. 409 
1. — — — • s. 103 — Search by police for stolen 

property— Selection of witnesses to search by police 
Criminal Procedure Code, s. 103, does not justify 
the view that the persons called upon to witness 
a search are to be selected by any person other 
than the officer conducting the search. Queen- 
Empress v. Raman . I. L. R, 21 Mad. 83 

— Penal Code ( Act 

XLV of 1860), s. 187 — Rendering assistance to a pub- 
lic servant Refusal to sign search list by person who 
attended search under Ablcari laio— Liability— Party 
called upon to attend and witness a search . A person 
was called upon by an Abkari Inspector to attend 
a search held under s. 103 of the Code of Criminal 
Procedure, and did so. He, however, refused to 
sign the search list when it was prepared. On a 
charge being preferred against him, under s. 187 of 
the Indian Penal Code, of intentionally omitting to 
assist a public servant in the execution of his duty : 
Held, that the accused was not guilty of an offence 
under s. 187. Assuming that a"person called upon 
to attend and witness a search, under s. 103 of the 
Code of Criminal Procedure, is under a legal obli- 
gation to attend the search and sign the search list 
the ec assistance ” which a person is bound, by the 
earlier part of s. 187 of the Penal Code ,to render 
is ejusdem generis with the various forms of assist- 
ance referred to in the latter part of the section. 

It must have some direct personal relation to the 
execution of the duty by the public officer. The i 


rr s. 106 (1872, s. 489), s. 107 (1872, 

s 491 ; 1801-09, s. 2s2), ss. 108, 109, 110 
(1872, ss. 505, 506), ss. Ill, 112 (1872, 
s. 492), ss. 113—122 (1872, s. 510), s. 123 
(1872, ss. 489, 499, 507 ; 1861-89, ss. 290* 

See Recognizance to keep the Peace.. 
See Security for Good Behaviour. 

See Security to keep the peace. 

I. L. R. 30 Mad. 48 ; 11 C. W. 1$. 840 
See Unlawful Assembly. 

I. L. R. 35 Calc. 315 


s. 106 — Order for security to 


the peace on conviction under ss. 143, 379, Penal Code 
— Finding , but not conviction, of criminal intimida- 
tion — Legality of order. A conviction under s. 143 
or 379 of the Penal Code, is not of itself sufficient 
to sustain an order under s. 106 of the Criminal 
Procedure Code, although such conviction, coupled 
with findings bringing the case within the scope of 
s. 106, may sustain an order thereunder. But in 
such case these findings must be clear and explicit, 
and, moreover, if the finding be that the accused 
was guilty of criminal intimidation, the section ex- 
pressly requires that the conviction must also be for 
that offence in order to sustain an order under the 
section. Kishore Sircar- v. King-Emperor 
(1904) .... 8 C. W. N, 517 


Appellate Court 


cannot bind over to keep peace when lower Court not 
one of the class referred to in the section, and no breach 
of the peace committed. An accused person cannot 
be bound over to keep the peace under s. 106 of the 
Code of Criminal Procedure, unless he is convicted 
of an offence of which a breach of the peace is a 
necessary ingredient and unless it is found that- a 
breach of the peace has actually occurred. An 
Appellate Court cannot exercise the power under 
the section when the accused has not been convicted 
by a Court such as is referred to in the section. 
Muthiak Chetti v. Emperor (1905) 

I. I*. R. 29 Mad. 190 

— — s. 106 (3). 

See Jurisdiction., 

I. Ii. R. 35 Calc. 434 

1. — - — — Order for security 

cannot be made by Appellate Court when original 
conviction not by one of the Courts specified in the 
section. An order for security cannot be made 


( 2801 ) 
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CRIMIN' AL PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882, X OP 1872, 
VIII OP 1809, XXV OP 1801) — contd. 

- — s. 106 (8) — c 0 ncld. 

under s. 106 (3) of the Code of Criminal Procedure 
by a Court of Appeal or Revision which is 
one o,f the Courts specified in the section, when 
confirming the original conviction of a Court 
which is not one of those specified therein. Muthia 
CJietty v. Emperor, I. L. B. 29 Mad. 190 , referred 
to and doubted. Dorasami Naidu v. Emperor 
(1906) . . . I. Ij. R. 30 Mad. 182 

% - - Order to furnish 

security — Order can he passed by the appeal Court — 
Jurisdiction of the appeal Court. S. 106, cl. 3 
of the Criminal Procedure Code (Act V of 1898) 
makes it clear that the order for security may be 
made in appeal whether the original Court had 
jurisdiction to pass such an order or not. The 
word 44 also ” in the clause plainly implies that the 
order may be independently made by those Courts 
as well as by the original Courts in the first clause ; 
and it is neither suggested nor implied that the 
powers of the original Court should in any way 
control or limit those of the appellate on revisional 
authority. Mahnudi Sheikh v. Aji Sheikh , I. L. B. 
21 Calc. 622 , Muthiah Chetti v. Emperor , I. L. B. 29 
Mad. 190, and Paramasiva Pillai v. Emperor , 1. L. 
B. 30 Mad . 48, dissented from. Dorasami Naidu 
v. Emperor , I. L. B. 30 Mad. 182, referred to with 
approval. Emperor v. Bhausing (1908) 

I. L. R. 83 Bom. 33 

s. 107. 

See Bait, . , . 11 C. W. 1ST. 415 

See Magistrate — Powers of Magis- 
trates . . I. Ii. R. 29 Gale. 389 

See Misjoinder of Parties. 

11 C. W. 1ST. 472 

See Nuisance— Under Criminal Pro- 
cedure Code . 7 C. W. N*. 142 

See Possession, order of Criminal 
Court as to Likelihood of Breach 
of the Peace . 8 C. W. N. 883 

7 C. W. N. 29 

See Recognizance to keep the Peace — 

When Recognizance may be 
taken . 7 C. W. 3N, 32 

Likelihood of Breach of the 
Peace . .7 0. W. 1ST. 748 

See Security for Good Behaviour. 

I. L. R. 26 Mad. 471 

See Security to keep the Peace. 

See Transfer of Criminal Case — Gene- 
ral Cases . I. L. R. 24 All. 151 

L Security for keeping 

the peace — Evidence as to likelihood of breach of the 
peace. Held, that facts which might be taken to 
establish the probability of certain persons disturb- 
ing the public tranquillity at a particular annually 


criminal procedure code, act 

V OP 1898 (X OP 1882, X OP 1872, 

VIII OP 1869, XXV OP 186 I) — contd. 

— ... 8 . 107 — contd. 

recurring, festival, would afford no ground, after- 
such festival had passed without the public tran- 
quillity having been disturbed, for binding over such 
persons to keep the peace with a view to the possi- 
bility of their creating a disturbance at the next 
recurrence of the festival. Uma Churn Santra v. 
Beni Madhub Roy , 7 C. L. B. 352, referred to . 
Basdeo. In the matter of the petition of (1904) 

I. L. R. 26 All. 190 

2. _____ Security to keep th® 

peace, order for — Persons likely to commit breach of 
the peace — Facts justifying order — Misjoinder, if i 
vitiates proceeding— Illegality —Cure. The facts 
from which, for the purposes of s. 107 of the Crimi- 
nal Procedure Code, it may be reasonably inferred 
that the persons sought to be bound down are 
likely to disturb the public peace, must be facts of 
a definite nature and must show r that such persons 
are individually and not collectively connected 
with them. No hard-and-fast rule can be laid down 
applicable to all cases and each case must be deter- 
mined upon its own circumstances. Empress v. 
Abdul Kadir, I. L. B. 9 AU. 452, followed. The 
main principles applicable to a criminal trial re- 
garding joinder of charges and the joint trial of 
accused persons should be applied to enquiries under 
s. 107 of the Criminal Procedure Code. Where both 
the parties to a proceeding under s. 107 of the Cri- 
minal Procedure Code, were tried together (some 
amongst them having also been examined 
as witnesses in the case), and were bound down in 
the result of that trial : Held, that there 'was mis- 
~ joinder of the nature condemned in Subramania 
Iyer v. King-Emperor , I. L. B. 25 Mad. 61, such as 
could not be cured by s. 537 of the Criminal Proce- 
dure Code. Bachu Mullah v. Siaram Singh, I. L. 
B. 14 Calc. 358, referred to. Pran Krishna 
Shaha v. Emperor (1904) . 8. C. W. NT. 180 

8, — _ — — _ Wrongful act — 

Putni sale — Beg.VlII of 1819 — ■ Dur-putnidar under 
the defaulting putnidar resisting the purchaser. A 
putni taluk was sold under Reg. VIII of 1819. The 
revenue authorities and the zamindars did every- 
thing that was necessary for them to do under the 
regulation to put the purchaser in possession. Never- 
theless a dur-putnidar under the defaulting putni- 
dar continued to be in possession and insisted upon 
collecting rents from the raiyats. Held, that such 
act on the part of the dur-putnidar was wrongful 
and he was rightly bound down to keep the peace 
under s. 107 of the Criminal Procedure Code, when 
it was found that his act was likely to cause a 
breach of the peace. The fact that the dur-putni- 
dar had brought a suit to set aside the sale made 
no difference, inasmuch as the effect of the puhii 
Regulation is to render such act unlawful, until 
such time as the sale shall have been set aside. 
Bisharat Am v. Umapada Banerji (1905) 

9 C. W. NT. 792 
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CRIMIWAIi PROCEDURE CODE. ACT 

V OE 1898 (X OP 1882, X OP 1872, 

VIII OF 1889, XXV OP 1861)— contd. 

_ — s. 107 — conoid. 

4. — - Security to keep the 

peace — Measurement of land by co-sharer landlord — 
Legal ity — Bengal Tenancy Act ( VIII of 1885), 
ss. 90 ; 188. When one of several eo- sharer land- 
lords sought to make a measurement of lands con- 
trary to the provisions of ss. 90 and 1S8 of the 
Bengal Tenancy* Act, the other co- sharer landlords 
were justified in objecting and, where no force had 
been used by them, they ought not to have been 
bound over to keep the peace under s. 107 of the 
Criminal Procedure Code, inasmuch as any likeli- 
hood of a breach of the peace was really due to the 
action of their co-sharer. Bhabataran Ghosh v. 
Banktjtesh Lal Mitra (1905) . 9 C. W. 1ST. 618 

5. — — Subordinate Magis- 

rale if may take proceeding at the direction of the Dis- 
trict Magistrate, when the person informed, against does 
not reside within the limits of the jurisdiction. Even 
on the direction of the District Magistrate a Subor- 
dinate Magistrate has no jurisdiction to draw up a 
proceeding under s. 107, Criminal Procedure Code, 
against a person residing in another jurisdiction. 
In such a ease the proceeding must take place 
and be brought to a conclusion before the District 
Magistrate himself. Nirbeekar Chandra Muker- 
jee v. The Emperor (1909) . 13 O. W. NT. 580 

ss. 107 and 110. 

See Review . I. X. R. 27 AH. 192 

ss. 107, 112. 

See Criminal Proceedings. 

I. X,. R. 9 AIL 452 

See Magistrate, jurisdiction of — 
Withdrawal of Cases. 

I. X. R. 8 Calc. 851 

r ._. — — — — Order for security not 

to be made without recording legal evidence. An 
order requiring a person to furnish security has 
the effect of a conviction, as the person so 
required is liable to imprisonment if he fails 
to comply with the order. Such an order 
ought not to be passed without formal evidence j 
being recorded. Beg. v. Jinji Limji , 6 Bom. H. O. 
Cr. C. 1, referred to. Reg. v. Talpatram Pamabhai , 

5 Bom. H. C. Cr. C. 105, referred to. Pkathipati I 
Venkatas ami v. Emperor (1907) 

I. X. R. 30 Mad. 330 

, ss. 107, 114, 115, 125, 144, 145. 

See Secretary to keep the Peace. ! 

I. X. R. 32 Calc. 948 

— ss. 107, 114, 115, 496, 498 — Custody , j 
detention . in — Security for keeping the peace— Ar- 
rest — Bail, right to — Power to re-arrest. Where 
proceedings have been instituted against a person 
under s. 107 of the Criminal Procedure Code it is 
only in the special circumstances referred to in 


CRIMINAL PROCEDURE CODE, ACT 

V OP 1898 (X OP 1882, X OP 1872, 

VIII OP 1869, XXV OP 1881) — con id. 

— ss. 107, 114, 115, 496, 49 8— conoid. 

clauses (3) and (4) of that section that the law’ em- 
powers a Magistrate to detain the person in custody, 
until the completion of the inquiry. S. 496 of the 
Code is imperative, and under its provisions the 
Magistrate is bound to release such person on bail 
or recognizances. Qitcere : Whether the proviso to 
s. 114 of the Code empowers a Magistrate to re- 
arrest a person, who has already appeared and been 
j admitted to bail. Baghunandan Pershad and 
others y. Emperor (1905) . I. X. R. 32 Calc. 80 

ss , 107 , 117, 118. 

See Security to keep the Peace. 

I. X. R. 35 Calc. 629, 674 

— — ss. 107, 117 (4) — Security to keep 

the peace — Joint enquiry — Association — Persons 
acting as servants, if should be bound down — Pre- 
judice. Where all the acts alleged against certain 
persons against whom a joint enquiry under s. 107 
of the Code of Criminal Procedure was instituted 
were found to have been done by them for the 
benefit of, their common master, viz., with a view 
to extort kabuliats at enhanced rates from his 
tenants. Held (Henderson, J., ’ dissentiente), 
that, although each of the acts, alleged was not 
done by all of them together, yet they were asso- 
ciated together within the meaning of s. 117, snb-s. 
(4), so as to justify a joint enquiry. Held, further, 
that they could be proceeded against under s. 107 
of the Code of Criminal Procedure notwithstanding 
that the acts imputed to them were committed by 
them not as individual members of a society, but 
as servants of another person. Srikanta Nath 
Saha v. Emperor (1905) . 9 C. W. N. 895 

ss. 107, 118 and 406 — Security for 

keeping the peace — Appeal. Held, that no appeal 
will lie from an order under s. 118 of the Code of 
Criminal Procedure requiring security to be fur- 
nished for keeping the peace. Chet Ram, in the 
MATTER OF THE PETITION OF (1905) 

I. X. R. 27 All. 623 

1. — ss. 107, 145 — Dispute relating to 

possession of land — Breach of the peace , likelihood of 
— Choice of proceedings. When it was found that 
certain persons had threatened to use violence upon 
the complainant, if he should go upon land of 
which he was in. possession and were endeavouring 
to oust him from that land, the Magistrate was 
justified in instituting proceedings under s. 107 of 
the Code of Criminal Procedure. The jurisdiction 
of the Magistrate to proceed under s. 107 is not 
ousted by the fact that it appeared in the course of 
the inquiry that the dispute was one relating to 
the possession of land and that the apprehended 
breach of the peace was in consequence of that 
dispute— although ordinarily the more appropriate 
procedure in such cases is that provided by Chap. 
XII of the Criminal. Procedure' Code. Jafar Mon- 
dal v. Jaribtjllah Saha (1905) 9 C, W, H, 551 
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ORIMIML PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882, X OP 1872, 
VIII OP I860, XXV OP 1881) — contd. 

• — t ss, 107, 145 — concld, 

2. — — — ~ — — Attempt to eject by force a person 
in possession of immovable ' property— J urisdiction— 
Procedure . Where certain persons wrongfully and 
without any bond fide claim to possession, sought 
to eject another by force from the possession of 
certain land, and a breach of the peace was im- 
minent * Held, that a Magistrate might legally 
take action against, the aggressors under s. 107 of 
the Code of Criminal Procedure, and it was not 
necessary, on the finding that their claim was not 
bond fide , to take proceedings under s. 145 of the 
Code. Emperor v. Ram Baran Singh (1906) 

I. L. R. 28 All. 408 

- — ss. 107, 192 — Security to keep the peace 

— Jurisdiction of Magistrates — Criminal Procedure 
Code ( Act V of 1898), ss. 107 , 192— Proceedings, 
initiation of. A District Magistrate instituting 
proceedings under s. 107 (2) of the Criminal Proce- 
dure Code has power to transfer the enquiry to any 
subordinate Magistrate competent to inquire into 
the same. The object of s. 107 of the Criminal 
Procedure Code is to restrict the initiation only of 
proceedings against persons residing beyond "the 
local limits of the jurisdiction of District Magis- 
trates, and not to restrict their power to transfer 
such proceedings, after initiation, to a subordinate 
Magistrate. Shama v. Sechhu Shekh, I. L. R. 23 
Calc. 300 ; Raghu Singh v. Abdul Wahab, I. L. R. 

23 Calc. 442, distinguished. Dinendm Nath 
Shanial, In re, I. L. R. 8 Calc. 851 ; Satis Chandra 
Panday v. Rajendra Narain Ragchi , 1. L. R. 22 
Calc. 898, referred to. King-Emperor v. Munna, 

I. L. R. 24 All. 151, followed. The poceedings 
under s. 117 of the Code are intended to be precau- 
tionary and not punitive. Sttkja Kanta Roy 
Chowder y v. Empeeoe (1904). 

I. Is. R. 31 Calc. 350 

- - s. 108. 

See Sedition . 1. 1*. R. 34 Gale. 991 | 
s. 109. 

See Security foe Good Behaviour. i 

5 C. W. 1ST. 28 | 
7 C. W. N. 661 | 

— — ss. 109 (6), 55 (b) —Arrest without I 

authority — Arrest by police in Calcutta — Legality \ 
— Security for good behaviour — Information— Duty j 
of Magistrate to proceed with case— Criminal Proce- j 
dure Code ( Act V of 1898), s. 1 (2) (a), s. 4 (p) (s), \ 
s. 55, (b), s. 109 ( b ). The accused was arrested in 
Calcutta by the Inspector in charge of the Coloo- I 
tollah thana, under the provisions of s. 55 (b) of j 
the Criminal Procedure Code, and placed on his I 
trial before a Bench of Honorary Magistrates on i 
a charge under s. 109 (b) of the Code. " The Magis- 
trates discharged the accused on the ground that he 
was not properly before them, as the Inspector 
had no authority to arrest him. Held, that the 
order of discharge should be set aside and the case 


CRIMINAL PROCEDURE CODE, ACT 
V OE 1898 (X OF 1882, X OP 1872, 
VIII OF 1869, XXV OF 1861)—contd. 

ss. 109 (b), 55 (b) — concld . 

be proceeded with against the accused. That the 
arrest of the accused by the Inspector was quite 
legal. That the Magistrates were also empowered 
to put in force the provisions of- s, 109 of the Code, 
whenever they had credible information that the 
accused had no ostensible means of livelihood or 
was unable to give a satisfactory account of him- 
self and was within the limits of their jurisdiction. 
How he came before them was immaterial. Em- 
peror v. Ravalu Kesigadu, I. L. R. 26 Mad. 124, 
followed. Empeeoe v. Madho Dhobi (1904) 

I. L. R. 31 Calc. 557 

* — - — ss. 109, 110 — Order under s. 110 

during the. continuance of an order under s. 109 — 
Evidence. Ss. 109 and 110 of the Criminal Proce- 
dure Code have the same object and an order under 
s. 110 is not valid during the continuance . of an 
order under s. 109. For a conviction under s.IlO, 
that a person is by habit a thief the evidence must 
| be of such a nature as would lead, to a reasonable 
| and definite ground for coming to the conclusion 
i that the accused is an habitual thief. Giiolam. 
j Ali v. Empeeoe (1904) . .8 0. W. N. 543 

! s. 10. 

See ante 9 s. 109. 

See post , s. 496. 

See Compensation — Criminal Cases — To 
Accused on Dismissal of Complaint. 

I. 'Is. R. 15 All. 365 

See Further Enquiry. . 

I. Is. R. 33 Calc, 8 

See Security foe Good Behaviour. 

5 C. W. 3ST. 29, 249 
8 C. W. N. 163 
I. Is. R. 29 C$le. 392, 455, 779 
I. Is. R. 30 Calc. 366 
I. Is. R. 24 All. 148, 471 

See Sentence — Imprisonment — Impri- 
sonment generally. 

I. L. R. I All. 666 
, I. L. R. 23 All. 422 

X. — — — — General repute — 

Locus pcenitentioe. — Security for good behaviour. 
The petitioner was imprisoned for one year on 
failure to furnish security for Ms good behaviour 
under s. 1 10 of the Criminal Procedure Code. 
About fifteen months after his release from jail 
fresh proceedings of the same nature were started 
against him and he was again ordered to furnish 
security to be of good behaviour. Held, that the 
order should be set aside as the petitioner had 
not had a sufficient locus pcenitentioe . Junab Alt 
v. Empeeoe (1904) . I. L. R. 31 Calc. 783 

s.c. 8 C. W. N. 939 

2. — Security for good 

behaviour — The taking of sureties without personal 
bonds or recognizances illegal. Heldyi hat there 'is 
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CRIMINAL PROCEDURE CODE. ACT 

V OF 1898 (X OE 1882, X OF 1872, 

VIII OP I860, XXV OP 1861) — contd. 

s. 110 — condd . 

no pro 'vision of law by which, a person required to 
find security to be of good behaviour can be called 
upon to provide sureties for his good behaviour 
without at the same time entering into his own 
bond for that purpose. Emperor v. Udmi (1905) 
I. Ii. R. 27 AIL 202 

8. Security for good 

behaviour— Subsequent conviction— Forfeiture of 

bond — Imprisonment for unexpired portion of the 
period for which security had been given. Held , 
that where a person has given security for good 
behaviour and his security is subsequently for- 
feited, the amount of his forfeited bond may be 
exacted, but he cannot be also committed to prison 
for the unexpired portion of the term for which 
security had been taken. Emperor v. Jagdeo 
. Singh (1906) . . I. L. R. 28 All. 629 

4. - — — — — s. 110 (a), (/) — Bad livelihood — 
Evidence, how to be considered where several per- 
sons are proceeded against and their association 
is proved — General repute , evidence of — How far 
admissible in a charge under cl (/) — Judgment in 
appeal — Defects of. Where in a proceeding under 
s. 110, Criminal Procedure Code, it was clearly 
established that the petitioners, who were members 
of the same family being the father and his 
three sons, were associated together and formed 
a gang, and the evidence against all of them was 
the same : Held , that the case was one in which 
the evidence against the petitioners could rightly 
he dealt with together and that any minute 
inquiry into the complicity of each of the accused 
individually was not necessary. How far evidence 
of general repute may be taken into consideration 
in establishing the charge under cl. (/) discussed. 
Ahhoy Kumar v. The Queen- Empress, 5. C. W. N. 

2 49, Waked All Khan v. The Emperor, 11 C. W. N. 
789, referred to and explained. Paeasulla v. The j 
King-Emperor (1908) . 13 O. W. N. 244 j 

5. - — - — s. 110 (e) — Abatement — Abetment 

of the commission of offences involving a breach 
of ike peace — Residence — Jurisdiction. Held, that 
where under the orders and with the connivance 
of the zamindar various acts of oppression are 
committed, such conduct of the zamindar would 
bring him within the scope of cl. (e) of s. 110, 
Criminal Procedure Code. Held, also, that for the 
purpose of proceeding under s. 110, Criminal 
Procedure Code, a Magistrate has jurisdiction to 
try a person, who has a residential house and 
frequently resides for the purpose of his business, 
within the local limits of the Magistrate’s jurisdic- 
tion, provided acts of oppression (the subject of 
the charges under s. 110) are committed, while 
he so resides. Kasx Sunder Roy v. Emperor ! 
(1904) . . . I. It. R. 31 Calc. 419 

ss. 110, 112, 180, 191 and 526— 

Transfer — Security for good behaviour. Where a 
Magistrate refused to admit to bail a person against 


CRIMINAL PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882, X OP 1872, 
VIII OP 1809, XXV OP 1861 ]— contd. 

ss. 110, 112, 190, 191 and 520— 

condd. 

whom proceedings were pending under s. 110 of the 
Code of Criminal Procedure on the ground that 
<c the accused is said to be a dangerous and violent 
man, who might use his liberty for the purpose of 
intimidating witnesses,” the High Court declined to 
direct a transfer of the proceedings. Magistrates 
are left a very wide discretion as to the kind of in- 
formation upon which they may act in instituting 
proceedings under Chapter VIII of the Code, and 
they are not bound to disclose its source. The 
provisions of s. 19 (c) and s. 191 do not apply|to 
such proceedings. Mithu Khan, In re (1905) 

I. L. R. 27 All. 172 

— ss. 110 (e), 112, 107 — Enquiry under 

s. 107 illegal without issuing notice under s. 112. 
A Magistrate before taking action under s. 107 of 
the Code of Criminal Procedure is bound to issue 
the notice required by s. 112 and his omission to 
do so is an illegality' which will render the subse- 
quent proceedings invalid. A notice issued with 
reference to s. 110 (e) is not sufficient as a pre- 
liminary to the Magistrate making an order under 
s. 107. Krishnaswami Thathachaei v. Vana- 
mamalai Bhashiakar (1906) 

I. L. R. 30 Mad. 282 

ss. 110, 117, 192, 250, 528, 529 {£), 

540. 

See Security for Good Behaviour. 

I. L. R. 35 Gale. 243 

1. — . ss. 110 and 118 — Security for good 

behaviour— Delegation of inquiry into sufficiency of 
security. Held, that it is not competent to a 
Magistrate, who has passed an order under s. 118 of 
the Code of Criminal Procedure, to delegate to an- 
other officer the duty of inquiring into the suffi- 
ciency of the security tendered, but such inquiry 
must be made by the Court by which the original 
order was passed. Queen-Empress v. Pirthi Pal 
Singh, All. W eddy Notes (1898) 154, and Emperor 
v. Tota , I. L. R. 25 All. 272, followed. Emperor 
v. Balwant (1905) . . 1. 1*. R. 27 All. 298 

2. Security for good 

behaviour — Fresh proceedings taken immediately /. 
after the period of a previous security bond has ex- 
pired — Locus poenitentice. Ran jit was bound over 
to be of good behaviour for a period of three years, 
which term expired on the 13th of June 1905. On 
the 20th of June 1905 fresh proceedings were 
started against him under s. 110 of the Code of 
Criminal Procedure. Held, that the interval was 
not long enough to give Ran jit any opportunity of 
showing that he was willing to adopt an honest 
livelihood, and that evidence relating to events 
prior to the 13th of June 1905 was inadmissible in 
support of a fresh order under s. 1 10. Emperor v. 
Husain Ahmad Khan, All. Weekly Notes (1905) 34, 
followed. Emperor v. Ranjit (1905) 

I. L. R. 28 All. 300 
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CRIMINAL PROCEDURE CODE, ACT 
V OP 1898 (X OE 1882, X OP 1872, 
VIII OP 1869, XXV OP 1861) — I'ontfL 

— ss. 110 and 526 — Security for good 

behaviour ■ — Transfer. Held, that proceedings under 
■s. 110 of the Code of Criminal Procedure eennot be 
transferred to any Court outside the district within 
which such proceedings have been lawfully insti- 
tuted. In the matte r of A mar Singh , I. L. JR. 16 
All. 9, and In the matter of Gudar Singh, I. L. R. 19 
All. 291, followed. Emperor v. Mahendra Singh 
{1907) . . . I. X,. R. 30 All. 47 

s. 112. 

See Secuetiy for Good Behaviour. 

1. 1*. B. 26 Mad. 471 

— s. 114. 

See Penal Code, s. 332. 

I. L. B. 18 AIL 246 

S. 114, proviso — Re- 

arresting person admitted to bail, if legal. Quaere : 
Whether the proviso to s. 114 gives a Magistrate 
power to re-arrest a person, who has already ap- 
preared, and has been admitted to bail. Raghu- 
nandan Pershad v. Emperor (1904) 

8 C. W. 1ST. 779 

- - - s. 115. 

See post , s. 496. 

s. 117. 

See Evidence — Criminal Cases — Char- 
acter . 1. 1». B. 23 Calc. 621 

I. L. B. 25 AIL 273 

See Security for Good Behaviour. 

5 C. W. H. 249 
I. L. B. 29 Calc. 392, 779 

— s. 117 (4) — Parties in conflict with 

one another cannot be dealt with, in one enquiry 
— Such joinder illegal . Two or more persons are 
not 4 associated together in the matter under en- 
quiry 5 within the meaning of s. 117 (4) of the Cri- 
minal Procedure Code, when there is a conflict 
between them, and they cannot therefore be dealt 
with in the same enquiry under the provisions of 
that section. Such a joinder is not a mere irregu- 
larity, but an illegality, which will vitiate the pro- 
ceedings. Ganapathi Bhatta v. Emperor (1908) 
I. Is. B. 31 Mad. 276 

. ss 117, 118. 

See Criminal Proceedings. 

1. 1». B. All. 452 

: s. 118. 

See ante, ss. 107, 110. 

See Recognizance to keep the Peace — 
When Recognizance may be taken. 

7 C. W. H. 32 

See Reference to High Court — Crimi- 
nal Cases— Security for Good Re- 
. HAVIOUPv I, Xi. B. 23 All. 80 


CBIMI1VAL PROCEDURE CODE, ACT 

V OF 1898 {X OF 1882. X OF 1872, 

VIII OF 1869, XXV OF 1861) — contd. 

— __ — s. 118 — condd. 

See Security for Good Behaviour. 

I. L. R. 25 All. 273 
I. Xj» B. 26 Mad. 471 . 

- ■ ss. 118, 123. ' ' 

See Reference to High Court — Crimi- 
nal Cases . I. Is. B. 23 Gale. 249 

. s. 119. 

See Security for Good Behaviour. 

I. L. R. 24 AIL 148 

: - - s. 122. 

See Security fob Good Behaviour. 

6 C. W. N. 593 

I. X,. R. 25 All. 131 
18 C. W. 3ST. 80 

1. — : — • . Security for . good 

behaviour — Power of Magistrate to refuse to accept 
surety offered. Held, that the fact that a propos- 
ed surety has on one occasion offended against 
the law and been punished for an offence under 
the Indian Penal Code does not of itself render 
such person for ever afterwards unfit to be surety 
for a party, who is required to give security for 
good behaviour. Emperor v. Raghunath Singh 
(1904) .... I. L. R. 26 All. 189 

2. : Oaths Act (X of 

1873), s. 4 — Security for good behaviour — Inquiry 
into fitness of surety — Power of Magistrate in such 
inquiry to take evidence upon oath. Held, that a 
Magistrate in inquiring under the provisions of 
s. 122 of the Code of Criminal Procedure into the 
fitness of a surety tendered in obedience to an 
order under Gh. VIII of the Code, has power to 
record evidence upon oath or solemn affirmation. 
Queen-Empress v. Prithipal Singh, All. Weekly Notes 
(1898) 154, and Emperor v. Tota, All. Weekly Notes 
( 1903) 36, referred to. Emperor v. Ghulam 
Mustafa (1904) . .XL. R. 26 AIL 871 

- s. 123. 

See. Appeal in Criminal Cases — Crimi- 
nal Procedure Code. 

1. 1*. R. 9 Gale. 878 

See Security for Good Behaviour. 

I. B. R. 25 All. 375 

See Sentence — Imprisonment— Impri- 
sonment generally. 

I. Is. R. 3 AIL 422 

1. — -H, — — Committal to pri- 

son for failure to give security to be of good behaviour 
— 44 Sentence of imprisonment P When a person is 
committed to prison under s. 123 of the Code of 
Criminal Procedure for failure to give security to be 
of good behaviour, he is not undergoing sentence 
of imprisonment ” within the meaning of s. 397 of 
the Code. Emperor v. Muthukomaran (1904) 

X X. R, 27 Mad. 525 
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CRIMINAL PROCEDURE CODE, ACT 

V OP 1898 (X OP 1882, X OP 1872, 

VIII OP 1869, XXV OP 1861) — ccntd. 

— — s. 128 — cone Id. 

% — — - — 1 — — Reference to High 

Court by Presidency Magistrate — Presidency Magis- 
trate, tvhether should record evidence in a case under s. 
110 , where' he has to make reference to the High Court 
— ■&. 362 — Evidence of repute — Association with bad 
characters— Previous conviction, value of, as evid- 
ence. S. 362, Criminal Procedure Code, does not 
apply to a case under s. 110, Criminal Procedure 
Code, in which, the Preisdency Magistrate has to 
make a reference to the High Court under s. 123 
(2), Criminal Procedure Code, so as to absolve him 
from the duty of recording evidence. But the 
record of evidence by the Presidency Magistrate in 
such a case, need not be as full as in a similar case 
in the Court of a MofussiJ. Magistrate. Evidence of 
association with bad characters against the accused 
in a proceeding under s. 110, Criminal Procedure 
Code, is evidence of reputation, but such reputation 
can only be based upon association with proved bad 
characters and not with reputed bad characters. 
Previous convictions are not substantive 
evidence in a case under s. 110, Criminal Procedure 
Code, though they may have an effect in deciding 
for w r hat length of time the accused is to be bound 
down. ShaiJe Babu v. Emperor, I. L. R. 33 Calc. 

1 036, distinguished. Schein v. Queen- Empress, I. 
L. R. 16 Calc. 799 , and Emperor v. Tula Khan , I. 
L. R. 30 All. 334, referred to. Emperor v. Nepal 
Shikary (1908) . . . 13 C. W. N. 318 

1. __ — — — ss. 123, 397 — Sentence of impri- 

sonment on person already in prison under s. 123. 
A person committed to prison under s. 123 of the 
Code of Criminal Procedure is not undergoing a 
‘ sentence ’ of imprisonment. Where such a person 
is convicted of an offence and sentenced to a term 
of imprisonment, such term cannot, under s. 397 
of the Code of Criminal Procedure, be made to 
commence on the expiry of the period for which he 
has been committed to prison under s. 123, but 
must commence from the date of the order. Em- 
peror v. Muthukumara , I. L. R. 27 Mad. 525, 
followed. King-Emperor v. Tulakhan, I. L. R. 
30 All. 334 , dissented from. Joghi Kannigan v. 
Emperor (1908) . I. L. R. 31 Mad. 515 

2. Act IX of 1894, j 

s. 3 (3)— Security for good behaviour— Imprisonment j 
on failure to find security — “ Sentence.” Held, that j 
where a person is ordered by a Magistrate to be ! 
“ detained in prison ” pending the orders of the I 
Sessions Judge under s. 123 of the Code of Criminal ! 
Procedure such person must be considered as a I 
person undergoing a sentence of imprisonment and I 
not merely as an under- trial prisoner detained in 
custody. Held, also, that an order for imprison- \ 
ment on failure to furnish securtity for good behavi- 
our is a “ sentence ” within the meaning of s. 397 

of the Code of Criminal Procedure. Queen-Empress 
v. Diwan Chand , Punjab Rec. 1895 Cr. J. 45, 
referred to. Emperor v. Tula Khan (1908) 

I. I*. R. 30 All, 834 


CRIMINAL PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882, X OP 1872, 
VIII OP 1869, XXV OP 1881) — contd. 
s. 125. 


See Security for Good Behaviour. 

I. L. R. 29 Calc. 455 

■k ■ — — District Magis- 

trate s power to cancel bonds for keeping the peace. 
The jurisdiction conferred by s. 125 of the Crimi- 
nal Procedure Code is not an appellate or re vi- 
sional, but an original jurisdiction in the exercise 
of winch the District Magistrate may cancel any 
bond for keeping the peace, when it is made to 
appear that by reason of circumstances arising 
subsequent to the date of the execution of the 
bond the continuance of the latter is not neces- 
sary. An order for cancelling a bond cannot be 
made before it has been executed. No appeal lies 
to the District Magistrate in the case of orders 
to keep the peace ; but in a proper case, he may 
make a reference to the High Court under the 
provisions of s. 438 of the Criminal Procedure 
Code. Barka Chandra Dey v. Janmenjoy Butt 
(1905) . . . I. L. R. 32 Calc. 948 

s.e. 9 C. W. N. 866 


2. — — Security to keep the 

peace — Power of the District Magistrate to cancel a 
security bond. A District Magistrate has power 
under s. 125 of the Code of Criminal Procedure to 
direct the cancellation of a bond to keep the peace 
executed on an order by a Subordinate Magistrate, 
on other grounds than that the bond is no longer 
necessary. Barka Chandra Dey v. Janmejoy Dutt , 
I. L. R. 32 Calc. 948, overruled. Naru Sardar 
v. Emperor (1906) . I. L. R. 84 Calc. 1 

s. 127 (1872, s. 486). 

* See Unlawful Assembly. 

I. L. R. 7 Bom. 42 


s. 138 (1872, s. 521 : 1861-89, s. 

308), ss. 134 to 141 (1872, ss. 522 to 525 : 
1861-69, ss. 309 to 311). 

See Declaratory Decree, suit for— 
Orders of Criminal Courts. 

6 B. Is. R. 643 
X. L. R. 17 Bom. 298 

See Judicial Officers, liability of. 

2 Bom, 407 
4 Bom. A. C. 150 
5 Mad. 345 
4 B. L. R. A. C. 87 
13 W. R. 13 

7 B. Is. R. 449 
16 W. R. 63 

See Jurisdiction of Civil Court — 
Magistrate’s .Orders, interference.. 

WITH. 

See Jury — Jury under Nuisance Sec- 
tions of Criminal Procedure Code. 

I. L. R. 16 All. 158 
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CRIMINAL PROCEDURE CODE, ACT 

V OF 1898 (X OP 1882, X OF 1872, 

VIII OF 1869, XXV OF 1881 )— contd. 

s. 138 — contd. 

See Nuisance — Under Criminal Proce- j 
dure Code . 5 C. W. N. 173, 586 
7 C. W. N. 117 
I. L. R. 23 All. 159 

See Penal Code, s. 1S8. 

10 C. L. R. 193 
12 C. L. R. 231 
I. L. R. 13 All. 577 
I. L. R. 16 Calc. 9 
I. L. R. 12 Mad. 475 

See Public 1 Nuisance. 

I. L. R. 32 Calc. 930 
I. L. R. 85 Caic. 283 

1. Bond fide claim of j 

title — Magistrate's jurisdiction — Stay of proceeding 
for a limited tune to give defendant opportunity to 
bring civil suit — Primd facie case for exercise of 
jurisdiction — Limitations to its exercise — Test of bond 
fides. In a proceeding instituted against the peti- 
tioner under s. 133, for certain acts which were 
complained of as a nuisance committed in a public 
place, the petitioner raised a question of title, and 
the Magistrate, believing it to have been raised 
bond fide , stayed the proceeding, giving the peti- 
tioner two months’ time to establish his claim in 

a civil suit : Held, that the Magistrate had acted 
properly and in strict accordance with the ruling in 
Luckhee Narain Banerjee v. Bam Kumar Mukher - 
jee > I. L. R. 15 Calc. 564. Belat Ali v. Abdur 
Rahim (1904) . . . 8 C. W. N. 143 

2. ■ Order directing 

removal of certain buildings— Obstruction to public 
-way- — Bond fide question of title— Procedure — Jury , 
reference to— Question for their decision — Magis- 
trate , duty of — Misdirection. A Magistrate acting 
under s. 133 of the Code of Criminal Procedure 
should first of all satisfy himself as to the bond fides 
of the claim, if any, and then determine whether 
the parties should be referred to the Civil Court. 
Preo Nath Dey v. Gobordhone Malo, I. L. R. 25 Calc. 
279; Queen-Empress v. Bissessur Sahu, I. L. R. 17 
Calc. 562, referred to. When a jury is claimed and 
appointed, they have only to try the question 
whether the Magistrate’s conditional order is 
reasonable and proper. Where the question refer- 
red to the jury was “ whether there was a public 
right of way : Held , that that was not a proper 
reference. Matukdhari Tewari v. Hari Madhab 
Das (1905) . , . . 9 C. W. N. 72 

3. — — — — — Order for removal 

of obstruction on public land— Defence raising ques- 
tion of title — Procedure. When in a matter under s. 
133 of the Code of Criminal Procedure the person 
called upon to show” cause raises a question of title 
it is for the trying Magistrate to decide whether 
the question so raised is raised bond fide. But the 
trying Magistrate ought not to go further and 


CRIMINAL PROCEDURE CODE, ACT 
V OP 1898 (X OE 1882, X OP 1872, 

VIII OP 1889, XXV OP 1881) — contd. 

— s. 133 — contd. 

decide whether the title set up does or does not 
exist. Emperor v. Dost Muhammad (1905) 

I. L. R. 28 All. 98 

4. — — Procedure - — Obs- 

truction to a public way — Jury. Wher e, at the re - 
quest of a person, upon whom a notice has been 

served under s. 133 of the Code of Criminal 

Procedure, a jury is appointed under s. 138 of the 
Code, it is within the competence of the jury to 
decide as to the validity of an objection that 
the way alleged to have* been obstructed is not a 
public way. It is not for the Magistrate to 

decide whether such an objection is raked bond 
fide before referring it to the jury. Kailash 
Chander Sen v. Ram Lall Mitra , I. L. R. 26 

Calc. 869. Held , also, that there is no special pro- 
cedure laid down by the Code to be adopted by a 
jury appointed under s. 138 in coming to a finding 
on the question submitted to them. Queen-Em- 
press v. Khushali Ram , I. L. R. 18 All. 158 , refer- 
red. to. Held , also, that a person, who has 
applied for a jury under s. 138, is bound by the 
verdict of the jury, and cannot afterwards raise 
such a plea as that the obstruction was caused in 
the exercise of a bond fide claim of right. In the 
matter of Lachman, All. Weekly Notes (1900) ISO,. 
followed. Emperor v. Ram Bilas (1908) 

I. L. R. 30 All. 364 

— ss. 133, 135, 137, 138, 141- — Condition- 
al order under s. 133 — Application to show cause and 
also for the appointment of a jury — Illegality — Jury 
failing to do their duty— Magistrate' s power to make 
order absolute without taking evidence. The party 
against whom a conditional order under s. 133,. 
Criminal Procedure Code, is made cannot both 
show cause against the order and ask for the ap- 
pointment of a jury. S. 135, Criminal Procedure 
Code, gives the person against whom the condi- 
tional order is made the right to adopt either of’ 
these alternatives. If he adopts the former alter- 
native, the Magistrate is bound to take action under 
s. 137, and if he adopts the second alternative, then 
the Magistrate is bound to take action under s.138.. 
Both ss. 137 and 138 are imperative in their terms. 
The Magistrate has no discretion in the matter. 
Where the petitioners against whom a conditional 
order under s. 133, Criminal Procedure Code, was 
made, applied to the Magistrate for showing cause 
against the order and also for the appointment of a 
jury bub in the end elected to proceed with the 
application foi^lhe appointment of a jury, but the 
jury failing to submit their verdict within the ample 
time granted them by the Magistrate, the Magis- 
trate proceeded under s. 141 to make the order ab- 
solute : Held, the Magistrate was justified in mak- 
ing the order absolute without taking evidence 
under s. 137, the petitioners not having taken any 
action, after the jury had failed to perform their 
duty, to move the^Magistrate for taking evidence in 
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CRIMINAL PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882, X OP 1872, 
VIII OP 1889, XXV OP 1861) — contd. 


CRIMINAL PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882, X OP 1872, 
VIII OP 1809, XXV OP 1861) — contd. 


ss. 136, 140 (1872, s. 525 : 1881- 

69, s. 311). 

See Right of Stjit- — Judicial Officers - 
Suits against . 8 Bom. A. C. 94 

s. 137. 

See Declaratory Decree, suit for — 
Declaration of Title. 

I. L. R. 15 Calc. 400 

----- _ ' s. 138. 

See Verdict of Jury. 0 C. W. N. 880 
s. 139. 

See Nuisance — Under Criminal Proce- 
dure Code . .5 0. W. N. 588 

0 G W. IN 886 

s. 140. 

See Penal Code, s. 188. 

I. L. R. 13 All. 377 

s. 144 (1872, s. 518 ; 1881-69, ss. 

@2, 83). 

See Breach of the Peace, 

I. L. R. 32 Calc. 154, 793 

, See Fine . . 7 W. R. Or. 37 

See Judicial Officers, liability of. 

4 B. Xi. R. A. C. 37 : 13 W. R. 13 
7 B. L. R. 443 : 18 W. R. 03 

See Jurisdiction of Civil Court — 
Public Ways, obstruction of. 

^ I. L. R. 3 Calc. 20 

See Jurisdiction of Criminal Courts. 

11 C. W. N. 79 
See Magistrate, jurisdiction of — 
Powers of Magistrates. 

X. L. R. 17 AIL 485 
I. Xj. R. 32 Calc. 935 

See Nuisance— Under Criminal Proce- 
dure Code. 

See Security for Good Behaviour. 

X. Xi. R. 28 Mad. 471 
See Nuisance — Public Nuisance under 
Penal Code . X. L. R, 8 All. 99 

See Revision — Criminal Oases— Mis- 
cellaneous Cases. 

■ X. Xi. R. 18 Mad. 4.02 

— — — proceeding under — 

See Sanction for Prosecution — Power 
to grant Sanction. 

X.;L. R, 19 Mad. 18 
See Security to keep the Peace. 

n o. W. IN. 121 


- ss. 133, 135, 137, 138, 141— concld. 


ff : their behalf. • Seville : The petitioners might have 

| j been allowed, after the jury had failed to perform 

p their duty, to revert to their application for show- 

jic j ' ing cause ' and to ; adduce': evidence, if they'- had 

moved the Magistrate for that purpose, Kishori 
!;j J Jj VL Panuri v . The Emperor (1908) 

jjf ' 13 C. W. IN, 367 

ss. 133, 136, 140*— Where an, order 
b £i under s. 133 is not complied with, prosecution sus~ 

h i! tamable under s. 136 without notice under s. 140— 

j!; f « Order under s. 133 cannot direct works to be done 

|5-| which are not necessary for the safety of the public, 

ii Where an order issued by a Magistrate under s. 133 

| r 0 f the Criminal Procedure Code is not complied with 

| I (>r protested against within the time fixed by the 

Ii ft order, st prosecution of the person disobeying under 

s. 136 is sustainable without notice under s. 140. 
1 1| Where a well adjoining a road is dangerous to the 

I | public as well as to the existence of the road, an 

! t order under s. 133 can direct the construction of 

I 'I gucii works only as are necessary for the safety of 

I f the public and not of the works necessary for the 

Ii | safety of the road. Queen-Empress v. Bishambar 

I i : ; Lai, I . A B. 13 All . 577, approved. Aluvala 

Gtottviah V. Empeeoe (1908) • 

|| I. Ii. E. 31 Mad. 280 

||V' . . ss. 133, 137. 


See Witness — Criminal Cases — -Sum- 
moning Witness . 6 C. W. 3ST. 548 


ss. 133 and 137 — Order to show j 

cause — Accused appearing — Starting proceedings, j 
Where a person ordered to show cause under s. 133, | 
CriminarProcedure Code, appears and shows cause, 
the Magistrate is bound to take evidence as in a 
summons case, i.e., the complainant has to start 
proceedings by adducing evidence and then the 
party showing pause may produce his own evidence, 
if so advised. When this has been „done, but , 
not before, the Magistrate can make the condi- 
tional order absolute if he finds sufficient reason 
for doing so. Srinath Roy v. Ainaddi Haider, I. L. R. ! 
24 Calc. 395, followed. King-Emperor v. Hingu ! 
(1909) .... i,I. L R. 31 All. 453 j 

ss. 133, 342, 488 — * 6 A ccused person 5 5 I 

— Person against whom proceeding under s. 193 | 
taken — Examination on oath — False evidence f 
Perjury— Penal Code {Act XLV of 1860), s. 193, 

A person against whom proceedings under s. 133 cf 
the Criminal Procedure Code are taken is not an 
accused person, and he commits ai^ offence under 
s. 193 of the Penal Code, if he makes a false state- 
ment during his examination on oath in the pro- 
ceedings. The Queen-Empress v. Mona Puna, 

1. L . R 16 Bom. 661 ; Jhoja Singh v. Queen-Em- 
press, 1. L. R. 23 Calc. 493 ; and Queen-Empress v. 
Matasaddi Lai , I. L. R. 21 All. 107, distinguished. 
Hirananda 0jha v. Emperor (1905) 

; .. 9 C, W. NT. 988 | 
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proceeding under— concld. 

See Superintendence of High Court — 
Charter Act, s. 15 — Criminal Cases. 

21 W. B-. Cr. 26 
22 W. R. Cr. 24, 78 
23 W. R. Cr. 34 
24 W. R. 30 
I. Is. R. 2 Caie. 293 
I. L. B. 8 Calc. 580 
I. L. R. 16 Caie. 80 

- Removal of Idol — Order directing 


or forbidding removal of idol and celebration of a festi- 
val at a certain place — Jurisdiction of Criminal Court 
Where one party applied to a Magistrate for an order 
directing the other party to take some idols which 
were in their possession and custody to the residence 
of the applicant for worship during a certain festival 
in accordance with an alleged custom and usage of 
long standing : Held, that a Criminal Court has 
no power to decide the question of any such right 
as claimed by the applicant, much less to assume it, 
and proceed to make an order thereon under s. 144 
of the Code of Criminal Procedure. Kamal jSTarain 
Adhikari v. Baja Jotindra Mohan Boy (1904) 

8 C. W. N. 376 


Holding hat — Jurisdiction of 


Magistrate — Order to hold hat on certain days, if legal. 
S. 144 does not empower a Magistrate to direct that 
a hdt be held on certain days only of the week. If 
his object is thereby to prevent the hat from being 
held on certain other days of the week, he has 
power, under the section, to make an order prohibit- 
ing the party from holding the hdt on those days. 
Shamanand Das Paharaj v. Emperor (1904) 

1. 1.. B. 31 Gale# 350 
8 G. W. N. 781 


Order prohibiting 


holding of lidt ■ within a certain area — Proper proce- 
dure. Where an order under s. 144, Criminal 
Procedure Code, enjoined the petitioner not to 
establish a . rival market within a quarter of a 
mile of a certain market place: Held , that it 
was not a proper order under s. 144, Criminal 
Procedure Code, as it did not mention any limits of 
time and there was nothing in the order to indicate 
whether the petitioner would be entitled to hold any 
market at any time within a quarter of a mile. The 
object of s. 144, Criminal Procedure Code, is not 
that orders should be made prescribing the holding 
of hats indefinitely within a certain area for two 
months. The proper way of preventing a breach 
of the peace is to proceed under s. 107, Criminal 
Procedure Code. Bidhu Ranjan Mazumdar v. 
Bamesh Chandra Bai (1906) 11 C. W. N. 223 

4, Collection of rent — Penal Code 

{Act XLV of 1860), s. 188 — Collection of rent — Dis- 
obedience of order. An order cannot be passed under 
s. 144 of the Cod of Criminal Procedur , prohibit- 


ing a person from collecting rents from tenants. 
Disobedience of such an order would not render a 
person liable to prosecution under s. 188 of ' the 
Penal Code. Prem Chand Singh Boy v. Dharma- 
dass Singh Boy (1905) . . 9 C. W. N. 392 


- Material facts — J urisdkiion — 


'Tenant — Sub -tenant — 0 miss ion to state material facts 
in the order. Before a Magistrate can take action 
under s. 144 of the Criminal Procedure Code he 
must be of opinion that immediate prevention or 
speedy remedy is necessary, and when he has made 
up his mind that it is so, he must state the material 
facts in the order. Where, therefore, a Magistrate 
passed an order directing the second party not to 
interfere with the first party in the cultivation of Ms 
hhas lands or the collection of rents from his under- 
tenants, and it did not appear from the proceedings 
that he was of opinion that immediate prevention 
or speedy remedy was necessary and the order 
made did not state the material facts of the case : 
Held, that the order was bad and must be set aside. 
Kaboolal Sajawal v . Shy am (1905) 

I. D. R. 32 Calc. 935 
9 C. W. N. 

Division of crops — Irrevocable 


order. An order for division of crops between the 
tenants and a rival zamiadar does not come. within 
the purview of s. 144 of the Criminal Procedure 
Code, nor is a Magistrate empowered to make an 
order of an irrevocable nature under that section, 
Umatal Fatima v. Nemai C hab an Ban nerjee 
/ 1 905) . . . I. L. B. 33 Laic. 154 

7. , Limitation of ' time— Fro - 

hibiiory order without express limitation of time — 
Legality of the order. An order under s. 144. of the 
Criminal Procedure Code is not bad., because it does 
not state that its operation is confined to two 
months, or some shorter period, from the making 
thereof. . Unless there is something in the order 
which . shows that it was intended that it should 
remain in force for more than two months, it must 
be presumed tjiat the order is to be limited to two 
months as required by el. (5) of the section. Golam 
Mohamad v. Bhutan Mohun Moitra, 2 O. W. N. 
422 / Bemjtt Singh v Luchman Prosud , 7 G. W. N. 
140,. and Bidhu Banjan Majumdar v. Bamesh 
Chandra Bai, 11 C. If. N. 223,. discussed. Bam 
Nath Ohowbhry v. Emperor (1907) 

I. L. B. 34 Calc. 897 

Disputed possession — When 

order should not he passed under-— Question of pos- 
session disputed — Proper procedure — S. 145 , Cri- 
minal Procedure Code. In a dispute regarding land 
when the question of possession is disputed 
between the parties, the proper procedure to be 
adopted by the Magistrate is to pass an order 
in a proceeding under s. 145, Criminal Procedure 
Code, deciding the ^question of possession on evid- 

4 T 


CRIMINAL PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882 ; X OP 1872, 
VIII OP 1869 ; XXV OP 1861 )-contd. 

* s. 144 — contd. 


CRIMINAL PROCEDURE CODE. ACT 
V OP 1898 (X OP 1882 ; X OP 1872, 
VIII OP 1889 ; XXV OP 1661)- c ontd 

— — s. 144 — contd. 
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CHIMIN' AD PROCEDURE CODE ACT 

V OF 1898 (X OF 1882; X OF* 1372* 

VIII OF 1869; XXV OF 1861)-^. 

s. IM—contd. 

ence.' and not ail order in a proceeding under s. 144, 
Criminal Procedure Code. Where in a proceeding 
under g. 144, Criminal Procedure Code, the Sub- 
divisional Magistrate, holding that the' 1st party 
\\ ere in possession, directed the 2nd party to refrain 
from interfering with that possession but the District 
Magistrate in revision, holding that the 2nd party 
were entitled to possession, directed them to con- 
tinue in possession and prohibited the 1st party 
from interfering with their possession : Held , that 
both orders were bad in law. Parkar Mahton v. 
Ram Khelwan (1906) . 11 C. W. N. 271 

9. • — . Embankment, erection of- 

Stopping the erection of an embankment udiich may 
cause loss to others — Legality — Executive order — Ma- 
gistrate explanation supplementing the order passed. 
Order under s. 144, Criminal Procedure Code, can- 
not be passed where the object of the order is 
merely to prevent pecuniary loss to any person. 
Prayag Sing v. The Empress , I. L. II 9 Calc. 103 , 
Isah Mondal v. The Emperor , S C. W. N. 373 , 
followed. Where the Deputy Commissioner ordered 
the petitioner to stop the erection of an embank- 
ment on the ground that the erection might cause 
great loss to the opposite party and in his explana- 
tion to the High Court submitted that his order 
was an executive order having for its object the 
prevention of a disturbance of the peace : Held, 
that the order was illegal and should be set aside, 
inasmuch as it could not have been passed under 
s. 144, Criminal Procedure Code, its object being 
merely to prevent loss to the opposite party. Ram 
Atjtar Sahtj v. Kishnuput Ram Chatjbey (1908) 

13C.W.N. 188 

10. — — — ~~ Order Issuing notice under 

Subsequent confirmation of the order on cause 
shown , whether extends the period of operation of the 
first order. Where the Magistrate made an order 
issuing notice under s. 144, Criminal Procedure 
Code, against a person not to do a certain thing 
and directed him to show cause on a subsequent 
day against the order and on such cause bein'* 
shown he refused to withdraw the order : Held, 
that the order issuing the notice was an order 
under s. 144, Criminal Procedure Code, and as such 
- could remain in force for two months from its 
date and the confirmation of the said order on a 
subsequent day on cause being shown could not 
extend the period of its operation beyond these two 
months. J. A. Thomson v. The Emperor (1908) 

13 C. W. N. 195 

11. — — ss. 144, 435 (3 ) — Reaping of 

crops — Order restraining raiyats from reaping crops 
for securing payment of rent to Government or land- 
lord^ Breach of the peace , apprehension of, owing 
to interference with lawful rights— Revision, power of 
the High Court. S. 144 of the Code of Criminal Pro- 
eedure does not give jurisdiction to a Magistrate to 
pass an order preventing raiyats from reaping the 


CRIMINAL PROCEDURE CODE ACT 
J QE 1 1398 (X OF 1882 ; X OF ? 1872 • 
VIII OF 1869; XXV OF 1861 )—contd 9 

s. 144 — concld. 


^ e y have sown from an apprehension that, 
it they are allowed to reap, Government or other 
landlord might lose rent and the latter in attempt- 
ing to prevent the raiyats from reaping might cause' 
a breach of the peace. Such an order being clearlv 
outside the scope of s. 144, it is competent to the 
fo - C ^ Urt , t0 reverse suc ‘h order notwithstanding 
f: of tiie Isa'b Mondal v. Emperor 

(1904 >* • 8C.W.N. 373- 

s. 145 (1872, s. 530 ; 1881-69 s. 318) 

See Bench of Magistrates. 

I. L. R. 3 Calc. 754 

See Breach of the peace. 

See Costs 

See Dispute relating 

I. L. 

See Ejectment, suit for. 

I. L. R. 4 
See Evidence— Civil Cases — Miscella- 
neous Documents— Criminal Court, 

PROCEEDINGS IN. 

I. L. R. 29 Calc. 187 
See Fishery I. L. R, 35 Calc. 117 
See Jurisdiction of Criminal Court. 

11 C. W. N. 743 
Letters Patent, High Courts, 1865, 
cl. 29 . I. L. R. 26 Mad. 188 

See Limitation Act (XV of 1877) 

12 C. W. N. 840 

See Limitation Act, 1S77, art. 47 fl8"9, 

S. L CL. 7) . . . 8 W. R. 490' 

9 W. R. 480 

% 3 N. W. 171 

6 C. L. R. 93 
I. L. R. 6 Calc. 709 
I. L. R. 19 Calc. 648 
I. L. R. 23 Calc. 731 
See Magistrate — Powers of Magis- 
trate I. L. R. 29 Calc. 242, 885 
I. L. R. 32 Calc. 287 
See Nuisance— Under Criminal Pro- 
cedure Code . 7 C. W. N. 142 

See Partnership Property 

I. L. R. 32 Gale. 248 
See Possession— Nature of Possession 
I. L. R. 4 Calc. 378 
I. L. R. 29 Calc. 208 
I. L. R. 33 Calc. 33 

See Possession, order of Criminal 
Court as to. 

See Receiver I. L. R. 30 Gale. 598 
See Revision — Criminal Cases — 

General Rules for exerctsr op 

I. L. R. 24 All. 443 
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V OP 1S98 (X OP 1882 ; X OP 1872 ; 
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— s. 145 — contd. 

See Revision — Criminal Cases — contd . 
Miscellaneous Cases. 

I. L. R. 25 All. 537 

See Security for Good Behaviour. 

I. L, R. 26 Mad. 471 

See Specific Relief Act (I of 1877). 

I. Ii. R. 30 All. 331 
12 C. W. H. 696 

See Tolls . I. L. R. 38 Calc. 988 

See Transfer of Criminal Case — 
Ground for Transfer. 

I. L. R. 28 Calc. 709 

See Witness — Criminal Cases — Sum- 
moning Witnesses. 

I. D. R. 30 Calc. 508 

1. Manager or agent , possession of. 

There is jurisdiction under s. 145 of the Criminal 
Procedure Code to make an order in favour of a 
person, who claims to be in possession of the 
disputed land as agent to or manager for the 
proprietors, when the actual proprietors are not 
residents within the appellate jurisdiction of the 
High Court. Jhdbu Singh v. Rutherford, 7 C. W. 
N. 208 , overruled. Newaz AH v. Ram Ballabh 
Ghahravarti , I. L. R. 21 Calc. 916 note , and 
Brown v. Prithiraj Mandal , I. L. R. 25 Calc. 423 , 
distinguished. Dhondhai Singh v. Follet (1904) 

I. L. R. 31 Calc. 48 

2. Refusal to examine 

witnesses — Interference by High Court. Where in a 
proceeding under s. 145 of the Criminal Procedure 
Code the trying Magistrate refused to examine 
certain witnesses on behalf of one of the parties, 
who were present in Court : Held , that the trying 
Magistrate had acted in contravention of the 
provisions of s. 145, c. 1 (4) of the Code, and the High 
Court had power to interfere. Manmotha Hath 
Mitter v . Baroda Prosad Roy Chowdhry (1904) 

I. Is. R. 31 Calc. 685 

3. Non-service of copy 

of order under cl. (3 ) — Want of jurisdiction. Where a 
copy of an order as contemplated by s. 145, cl. ( 3 ) 
of the Criminal Procedure Code, was net pub- 
lished in some conspicuous place at or near the 
subject of dispute : Held , that the order passed 
should be set aside inasmuch as the provisions in 
cl. (3) of s. 145 are of a mandatory character, and 
the failure to publish a copy of the order in accord- 
ance with the provisions of the latter part of cl. 
(3) affects the jurisdiction of the Court. Held, 
further, that the proceedings drawn up in the case 
did not show that there was such an immediate 
danger of a breach of the peace as would justify 
proceedings under s. 145. Janu Manjht v. Manir- 
uddin (1904) . . . 8 0. W. N. 590 

4. — — Notice of the date 

of proceeding and copy of the order drawn up under 
s. 145 (I), service of — Allegation of their non-receipt 


CRIMINAL PROCEDURE CODE, ACT 

V OP 1898 (X OF 1882 ; X OP 1872; 

VIII OP 1889 ; XXV OP 1881)— contd. 

s. 145 — contd . 

Magistrate’s duty — Exparte proceeding. Where 
in a proceeding under s. 145, an allegation was made 
by the first party of the non-receipt of the notice 
of the date of trial and of the copy of the order 
under el. (I) of that section, but the Magistrate 
without making any investigation as to the truth 
or otherwise of the allegation proceeded to deter- 
mine the case upon the written statement of the 
opposite party and passed an order in favour of 
that party : Held, that, before proceeding with 
the matter, the Magistrate was bound to be satis- 
fied that the notice of the proceeding and the copy 
of the order drawn up by him were duly served 
on the first party. The order passed in favour of 
the opposite party was set aside. Sripati Charan 
Mundle v . Ram Kumar Bagdi (1904) 

8 C. W. 1ST. 76 

5. — Possession — Ex- 

parte order — Service of, proof of — Order passed on the 
evidence of person not called by either party. A Magis- 
trate should not accept the written return merely 
of the serving peon as a sufficient proof of service 
of his order under cl. 1 of s. 145. An order for 
possession under s. 145, passed on the evidence 
only of a person who was not called by either party, 
was bad. Jogendra Nath Rai v. Abu Shaikh 
(1904). ^ 8 C. W. N. 719 

6. el. (4)— -Order of possession on 

documentary evidence alone , without examination 
of witnesses how far proper. Where in a pro- 
ceeding under s. 145, the Magistrate considered 
that a decree of the year 1881 in favour of one of 
the parties was conclusive on the question of pos- 
session and therefore refused to receive oral evidence 
from the other party : Held , that the Magistrate 
ought to have taken evidence. The order was ac- 
cordingly set aside. Lowsen Santal v. Kali 
Charan Santal (1904) 8 C. W. IN. 719' 

7. Order without 

evidence,-— -Time for filing written statement, applied* 
tion for— Adjournment— -Discretion. A Magistrate 
cannot pass an order under s. 145 without some 
evidence, although the case is decided ex parte. A 
Magistrate has discretion to refuse an application 
for time to file a written statement in a proceeding 
under s. 145. Gobind Chandra Chakrabutty 
v. Nibaran Chandra Bhuttacharti (1904) 

8 O. W. 35T. 642. 

8. — Partition, suit for , 

pending — Property declared joint - — Order under the 
section if could be properly passed before actual parti * 
tion — Jurisdiction. Where in a suit for partition 
certain properties have been declared to be joint and 
partition has been ordered to be effected, the pro- 
perties must, until that jointness is disturbed by 
actual partition in the suit, be treated as having been 
declared by the Civil Court to be joint. No order 
under s. 145 of the Code of Criminal Procedure can 
be made, whilst the suit is stnl pending, in reg&rd to- 

4 t 2 
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such properties. Dharani Kanta Lahiry Ohow- 
dhey v. Girja -Santa Lahiry Chowdhey (1904) 

8 C. ¥. N. 485 

— — — - — — — Partnership pro- 

perty — Dispute among partners for exclusive control — - 
J urisdiction of Magistrate — Dispute relating to right 
of management not a dispute relating to possession 
— Contract Act (IX of 1872), s. 253. A dispute 
between co-partners claiming exclusive control of 
the partnership business does not come within the 
purview of s. 145. Radha Raman Ghosh v. Baei- 
ram Ram (1904) . . . 8 0.W. JT. 88 5 

10. . ■ 1 '■ Jurisdiction of 

Magistrate — Parties — Manager — Title — Possession — 
Encroachment The fact that the Manager and not 
his employer, the Zaminclar, has been made a party 
to a proceeding under s. 145 of the Criminal Proce- 
dure Code is a mere irregularity, or at most an error 
of law, which does not affect the Magistrate’s juris- 
diction. Dhondhai Singh v. Follet, I. L. R. 31 Calc. 
48 } referred to. Where a party claims no easement 
or customary right, any intermittent acts of en- 
croachment on his part, such as cutting a few trees 
or filching some underwood, would not affect the 
title or possession of the superior landlord. Framji 
Cimetji v. Goculdas Madhowji , J. L. R. 16 Bom. 338; 
Agency Company v. Short L. R. 13 App. Cas. 793, 
referred to. Bholanath Singh v. Wood (1905) 

I. L. R. 32 Calc. 287 


11 . 


t — — Process — Magis- 

trate-Extraordinary jurisdiction of the High Court- 
Prejudice— Charter Act (24 and 25 Viet c.'lOd) s. 15. 
It is not obligatory on a Magistrate to assist parties 
to a proceeding under s. 145 of the Criminal Proce- 
dure Code in producing their witnesses, and they 
cannot claim as a matter of right that process should 
he issued by the Court to enable them to bring for- 
ward their evidence. Hurendra Narain Sinah v. 
Bhobani Prea Baruani , I. L. R. n Calc. 762 ; Ram 
Chandra Das v. Monohar Roy , /. L. R. 21 Calc. 
29; Madhab Chandra Tanti v. Martin , /. L. R. 30 
Calc. 508 note ;Surja Kanta AcharjeeY. Hem Chandra 
Chowdhury, I. L. R. 30 Calc. 508, and Radhanath 
Singh y. Mangal Gareri , 2, C. L. J. 86 note , dissen- 
ted from. Manmatha Nath Miller v. Barada 
Prasad Roy, I. L. R. 31 Calc. 685, referred to. 
The powers of superintendence under s. 15 of the 
Charter Act should, in cases under s. 145 of the 
Criminal Procedure Code, be exercised with cau- 
tion ; and the Court ought not to interfere uii - 
less satisfied that the party has been prejudiced 
by the proceedings in the Court below. Sulch Lai 
Y : 1 • L. R. 33 Calc. 68, 

followed. Where a party had obtained summonses 
upon his witnesses, and on the failure of some of 
them to appear, applied for fresh summonses 
against them, which the Magistrate refused, and 
where it was further alleged that he had refused to 
allow a witness to prove certain documents : Held, 


CRIMINAL PROCEDURE CODE, ACT 

V OF 1898 (X OE 1882 ; X OF 1872 ; 

VIII OF 1869; XXV OF 1861) — conid. 

s. 145 — contd. 

that there was nothing to show that the absent- wit- 
nesses could not have been made to attend without 
the assistance of the Court, nor whether they were 
material witnesses, nor that any questions were 
put to the witness which were improperly dis- 
allowed, and that the party was ‘ not, therefore, 
shown to have been prejudiced. Tara Pad a 
Biswas v. Nurul Huq ( 1905) 

I. L. R. 32 Calc. 1093 

12. el. (1) — Grounds to satisfy 

Magistrate as to necessity of talcing proceedings — 
It must be specifically stated in the initial order — 
Police-report , reference to — Effect. When the ini- 
tial order made under s. 145, cl. (1) of the Criminal 
Procedure Code does not state in express terms the 
grounds upon which the Magistrate is satisfied that 
a dispute likely to cause a breach of the peace exist- 
ed but such grounds appear in the police-report 
on which the order is founded and to which it 
makes reference, — there is substantial compliance 
with the provisions of s. 145, cl. (I) of the Criminal 
Procedure Code. Khosh Mahomed Sircar v. Na- 
zir Mahomed (1905) . . 9 C. W. 1065 


ia 


Immoveable pro- 


perty, dispute as to — Possession — Title — Costs- 
Damages. Proceedings under s. 145 of the Criminal 
Procedure Code were instituted with reference to 
a bund erected by the second party upon land 
claimed both by the first and second parties. The 
Magistrate treated the case as if it -were solely one 
of title and made an order directing the removal of 
the bund, and he further awarded one of the , parties 
R50 for the damage clone to his crops as - well as 
for costs in the case. Held, that the entire order 
was illegal and should be set aside, including the 
order as to costs. Prayag Mahaton v. Gobind 
Mahaton (1905). . I. L. R 32 Gale. 602 

S.O. 9 C. W. N. 882 


14. 


Possession given 


by Civil Court — Practice. Where the petitioner had 
eight clays before the institution of proceedings 
under s. 145 of the Criminal Procedure Code been 
put in possession of a portion of the disputed plots 
of land by the ■ Civil Court in execution of a decree 
establishing his right to the same. Held, it was the 
duty of the Magistrate in the proceedings .under s. 
145 of the Code of Criminal Procedure to find pos- 
session of the portion in accordance with the decree 
of the Civil Court. The order so far as it directs 
the attachment of the disputed land co vered by that 
decree is without jurisdiction. Ghlraj Marwari 
v. Sheikh Bhatoo (1905) I. L. R. 32 Calc. 790 

15. Defm i i i o n — - 

“ Crops or other produce of land ” — Crops severed from 
the land not within the definition — Jurisdiction. Held 
that the words 4 4 crops or other produce of land 5 5 as 
used in s. 145 (2) of the Code of Criminal Procedure 
do not include crops, which have been severed from 
the land upon which they grew. A Magistrate has 
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therefore no jurisdiction to attach under s. 146 of 
the Code a crop of mahua no longer growing on the 
trees. Barnjan Ali v. Janardhcm Singh, 1. L. B. 
30 Calc. 110, followed. CJhaubasi v. Rama Shan- 
kar (1905) . . I. L. R. 28 All. 266 
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— — — - Enquiry to be held 

before issuing preliminary order under — Jurisdic- 
tion of Magistrate — Failure of jurisdiction ivhere 
Magistrate refuses to receive evidence which party 
is entitled to adduce under s. 145 (5). In order 
that a Magistrate may have jurisdiction to 
act under s.145 of the Code of Criminal Procedure, 
he must be satisfied from a Police report, or other 
information, that a dispute likely to cause a breach 
of the peace exists concerning any land, etc. Where 
there is no police report the statement of interested 
parties ought to be received with great caution and 
ought not to be acted upon, unless they are corro- j 
borated by the testimony of less interested persons, j 
The opposite party also ought to be given an ! 
opportunity of cross-examining the party making j 
such statements before the Magistrate takes any j 
action on them. Under s. 145 of the Code of j 
Criminal Procedure, a party who is required by a | 
preliminary order to attend at the Magistrate’s ; 
Court, is entitled to show that no dispute likely to j 
cause a breach of the peace exists or had existed, i 
and it is not open to such Magistrate to refuse to I 
receive such evidence, when tendered. Where the j 
Magistrate refuses to receive such evidence his 
order will be set aside as having been passed with- i 
out jurisdiction. Per Davies, J.—A Magistrate j 
acts ultra vires in clubbing together disputes | 
relating to a large number of villages and treating I 
them as one. Each village must stand on its own j 
footing and the Magistrate should satisfy himself 
that a dispute existed in respect of all the villages. 
He should ascertain, as regards each village, which 
party was in possession at the date of the orde - 
and confirm that possession. The object of 
Chapter XIV of the Code of Criminal Procedure 
being to procure prompt action to avert breaches 
of the peace the Legislature could not have con- 
templated under that chapter wholesale proceed- 
ings in regard to a large number of villages which, 
if the procedure above stated be adopted, would 
entail a prolonged enquiry. Ktjmara Tirumalraja 
v. Sowcar Lord, Govind Doss Krishna Doss 
1906) . . . I. h. It. 29 Mad. 561 

17, — — — — — Dispute concern- 

ing land— Omission to publish a copy of the initiatory 
order at or near the subject of dispute — Jurisdiction — 
Procedure— Criminal Procedure Code (Act V of 1898). 
s. 145 , els . (1) and (3) — Revision — Power of High 
Court to interfere in revision — Prejudice — Charter 
Act (24 and 25 Viet. c. 104), s. 15. Where the 
Magistrate drew up an initiatory order under s. 
145, cl. (I) of the Criminal Procedure Code, but 
omitted to direct the publication of a copy of it at 
or near the subject of dispute, and it was not so 


published in accordance with cl. (3) of that section : 
Held, that the provisions as to the publication of a 
copy of the order in s. 145, cl. (3) of the Code, 
is directory, and relates to a matter of procedure 
only and not of jurisdiction : that if cl. (I) of 
s. 145. has been complied with, the Magistrate has 
jurisdiction to deal with the case, and the mere 
fact that he omitted to have a copy of such order 
published by affixing it to some conspicuous place at 
or near the subject of dispute does not deprive him 
of jurisdiction, but is an irregularity in his pro- 
cedure. The power of interference of the High 
Court in cases under s. 145 of the Code is only 
under s. 15 of the Charter Act. It is discretionary 
and ought in such cases to be exercised with every 
caution. Where a lower Court has proceeded with 
irregularity the High Court should not interfere, 
unless it can be shown that some cm has been 
materially prejudiced by such irregularity. If, 
however, the subordinate Court has acted with- 
out jurisdiction the High Court will interfere. 
Where the parties were duly served and appeared 
and the ease was contested before the Magistrate, 
and it was only subsequently discovered by search- 
ing the records that a copy of the initiatory order 
had not been published locally and where it was not 
suggested that any one had been in the least pre- 
judiced by the omission, it was held, that the High 
Court ought not to interfere under s. 15 of the 
Charter Act. Per Ghose, J . — The Magistrate ac- 
quires j urisdict ion when the conditions of el. (1 ) have 
been fulfdled and els. (3) and (4) lay down the pro- 
cedure by which the jurisdiction is i-o be exercised, 
but the procedure prescribed is mandatory and 
not simply directory. When a Magistrate fails to 
comply with cl. (3) he does not act without juris- 
diction, but illegally in the exercise of his jurisdic- 
tion and the High Court has the power to interfere 
under the Charter Act. But such non-compliance 
is not an illegality, which makes it obligatory 
upon the Court to interfere, unless some prejudice 
to any party has been thereby occasioned. Janu 
Manjhi v. Maniruddin 8 C. W. N. 590, Nawdb 
Khq jah Solemollah v. Ishan Chandra Das, 9 C. W. 
N. 909 and Hari Kishen Bhagat v. Kashi Prosad 
Singh , Unreported Cr. Rev . 472 of 1905 , overruled. 
Sukh Lal Sheikh v. Tara Chand Ta (1905) 

I. L. R. 33 Calc. 68 

9 a W. 35T. 1046 

18. 1 — ■ 1 . . - Police-report — • 

Likelihood of breach of peace— Interference by High 
Court — Subject-matter of dispute not clearly defined 
— Trees, dispute as to. The High Court may inter- 
fere in a proceeding instituted by a Magistrate under 
s. 145, Criminal Procedure Code, when the police- 
report on which the proceeding is based states in 
the vaguest terms that each of the parties claims 
a certain right, and that inasmuch as both the 
parties are men of substance there might be a 
breach of the peace. Before a proceeding is drawn 
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up under s. 145, Criminal Procedure Code, the 
subject-matter of the dispute must be clearly 
determined. Surjakanta Achaeja v. Jagad- 
inbea Nath Boy (1906) 11 C. W. J5T. 198 

. J oint property — 

Exclusive possession , claim to — Jurisdiction. Pro- 
ceedings under s. 145, Criminal Procedure Code, 
cannot be instituted with respect to a dispute 
between two parties haying joint rights to the 
land in dispute, each claiming exclusive posses ion 
thereof. Makhan Lal Boy v. Barada Kanta 
Boy (j 906) . . . 11 C. W. 3SF. 512 

. — - — — Police-report stat- 

ing possibility of a breach of the peace . Where pro- 
ceedings under s. 145, Criminal Procedure Code, 
were instituted on a police -report which showed 
that the two parties were disputing about the 
possession of a tank and that they were big zemin- 
dars, and which stated that though there was 
nothing to show that there was a likelihood of a 
breach of the peace, yet it was not impossible 
that there should be a breach of the peace : Held, 
that the police -report, as it is, cannot be and 
ought not to be the foundation of a proceeding 
under s. 145, Criminal Procedure Code. The opinion 
expressed by the police-officer without sufficient 
materials ought not to be the ground for the insti- 
tution of the proceedings. Every case in which 
the question as to the likelihood of a breach of the 
peace that should justify the initiation of proceed- 
ings under s. 145, Criminal Procedure Code, arises, 
must be judged on its own merits. Maharaj 
Bahabur Singh v. Baja Banjit Singh. Q906) 

11 o. w. isr. 835 


“ Omission of 

Magistrate to state grounds for passing order is an 
irregularity and does not render the proceedings void , 
if no prejudice caused thereby. The omission of 
a Magistrate, in his order initiating proceedings 
under s. 145 of the Code of Criminal Procedure, to 
, |; state the grounds on which he is satisfied that there 

was a dispute likely to cause a breach of the peace 
is an irregularity, and will not, when the party is 
not prejudiced in the conduct of the inquiry ‘ by 
such omission, render the proceedings of the Magis- 
trate void. Want of notice to one party in posses- 
sion cannot be set up by another party who had 
noticeand who appeared in the proceedings. Chin- 
nappgdayan, Jn the matter of. (1907) 

1. 1». R. 30 Mad. 548 

22. _ - — - — Possession — 

JJispuU concerning land— Jurisdiction of Magistrate 
—Proper question for determination— Actual pos- 
session— Decision based not on oral evidence but on 
settlement proceedings. The only question, which a 
Magistrate has to decide in a proceeding under 
s.. 145 of the Criminal Procedure Code, 'is as to 

who IS m actual possession of the disputed land. 
Where the Magistrate, while holding that the oral 
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evidence of actual possession was in favour of one 

party, proceeded to discuss and decide as to the 
legal effect under the Bengal Survey Act, of a recent 
order of an Assistant Settlement Officer passed in 
an inquiry into a boundary dispute between the 
parties, awarding possession to the opposite party 
and also as to the maintainability under the cir- 
cumstances of proceedings under s. 145 of the Code 
the civil remedies available to the defeated party, 
the legality of the above order and his power to 
set the same aside and directed the first part to 
be maintained in possession in accordance with 
such order : Held, that the Magistrate had acted 
without jurisdiction in going into these matters 
instead of determining the question of actual pos- 
session on the evidence in the ease. Kochai 
Fakir v. Romesh Chandra Biswas (1918) 

1. 1*. R. 35 Gale, 795 


23. — — Magistrate hold- 

ing inquiry under s. Uo cannot direct Subordinate 
Magistrate to take evidence— Order based on such evi- 
dence void as made without jurisdiction . A Mams - 
tra4e holding an enquiry as to possession under 3 s. 
145, clause 4 of the Code of Criminal Procedure, is 
bound to take the evidence himself and cannot 
delegate to a Subordinate Magistrate the duty of 
recording snch evidence. An oVder of such Magis- 
trate based solely and substantially on evidence 
recorded by a Subordinate Magistrate is not an 
order based on legal evidence and is void as made 
without jurisdiction. In re Bailcant Kumar 3 C. L. 
K. 134 , referred to. Kotha Koer v. Mune&war 
Tewan.,1 . L. R. 34 Calc. 840, r rferred to. 
Artjmuga Govindan v. Venkatasubbter ("907) 

I. Ii. R. 31 Mad. 82 


24. 


- Mere delivery of 

certificates to purchaser at Court sale without proof 
of delivery of actual or symbolical possession of 
property not sufficient to prove possession. A pur- 
chaser at a Court sale of immoveable properties, to 
whom delivery certificates have been granted, but 
to whom possession either actual or symbolical was 
not delivered cannot, on the strength of such cer- 
tificates alone, be declared to be in possession of 

such properties in proceedings under s. 145 of the 

Criminal Procedure Code." Gulraj Marwuri v. 
Sheik Bnatoo, T L. R. 32 Calc. 796, distinguished. 
Kuya Behan Das v. Khetro Pal Singh 'Roy, 6 
if- N - 38 > distinguished. Ragava Aiyajtgar 
v. Krishnasamy Aiyar (1908). 

I. L. R. 31 Mad. 418 


Possession by 


ht Manager of a joint Hindu family can be protected 
by a Magistrate by proceedings under s. 145 of the 
Code. The managing member of a coparcenary 
governed by the Mitakshara law has a reco/- 
nised position of superiority with well-defined rights 
of management and possession independent of 
the consent of the other members of the coparce- 
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nary. A Magistrate has jurisdiction to protect a 
manager in such possession by proceedings under s. 
145 of the Criminal Procedure Code. Sri Mohan 
Thalcur v. N arsing Mohan Thalcur, I. L. R. 27 Calc. 
259, referred to and approved. Bhaskari Kasa- 
'VABAYADU V. BHASKARAM ChALAJPATIRAYUDU 

(1908). . . . 1. 1*. R. 31 Mad. 318 

26. Enquiry” pro- 

ceeding under s. 145 whether — Part-heard proceed- 
ing under s. 145 — Transfer of trying Magistrate — 
46 Successor Proceedings under s. 145, Criminal 
Procedure Code, are enquiries within the meaning of 
the Code of Criminal Procedure. Under that Code 
enquiry means not only an enquiry into an 
offence, but extends to enquiry into matters 
which are not offences. When in the course of 
a proceeding under s. 145, Criminal Procedure Code, 
one Magistrate is transferred and another comes 
in his place, the latter, if of competent jurisdiction, 
can deal with the proceeding under s. 350, Cri- 
minal Procedure Code. S. 350, Criminal Procedure 
Code, ought to be construed, with all reasonable 
liberality. Ali Mahomed Khan v. Tarak Chan- 
dra Banerjee (1908) . 13 C. W. N 4 20 

27. — Proceeding under 

— Postponement sine di\ if legal — Regulation VII 
of IS 82, s . 34. A Magistrate has no power to 
postpone sine die a proceeding under s. 145, Criminal 
Procedure Code, on the ground that the estate or 
area in which the land in dispute is situate is 
under settlement by the revenue authorities under 
the provisions of Regulation VII of 1822. Abdel 
Rauf Mia v. Rahomuddin Bhuia (1908). 

13 C. W. N. 104 

28. — - Proceeding under 

— Postponement sine die , whether legal — Attachment 
pending disposal — Solenamah previously executed 
and confirmed by decrees , how far binding. A 
Magistrate has jurisdiction to postpone sine die a 
•proceeding drawn up under s. J45, Criminal Proce- 
dure Code. Where a Magistrate after drawing up 
a proceeding under s. 145, Crinrnal Procedure 
Code, issued an order for attachment of the 
disputed land till the disposal of the case and 
subsequently he postponed the proceeding sine die : 
Held, that the postponement sine die did not 
operate as a withdrawal of the order of attach- 
ment which continued in force till the disposal of 
•the case. How far the Magistrate in passing final 
orders in a proceeding under s. 145, Criminal 
Procedure Code, was bound to act in accordance 
with a solenamah previously executed by the parties 
and confirmed by the decrees of Civil Courts consi- 
dered. Guru Das Hazra v. G. L. Weatheral 
(1908) . . . 13 C. W. N. 601 

29. Cl. (5) — Transfer 

of a proceeding under s. 145 — The power of Magis- 
trate to quash proceeding upon transfer . Where a 
proceeding under s. 145, Criminal Procedure Code 


CRIMINAL PROCEDURE CODE, ACT 

V OP 1898 (X OP 1882 ; X OP 1872 ; 

VIII OP 1889 ; XXV OP 1881)— contd. 

- — ~ s. 145 — contd . 

drawn up by a Deputy Magistrate was transferred 
by the District Magistrate to his own file and then 
summarily quashed : Held, that the District Magis- 
trate could only quash the proceeding in accordance 
with the provisions of sub-s. (I), of s. 145. 
Criminal Procedure Code, on facts being brought to 
his notice which were sufficient to satisfy him that 
no dispute likely to cause a breach of the peace 
existed. That his order quashing the proceeding on 
the sole ground that he thought that the letter 
addressed to him by one of the parties contained an 
admission that the other party was in actual pos- 
session of the land in dispute, was without juris- 
diction and should be set aside. Semble : If the 
District Magistrate after transferring to his own 
file a proceeding under s. 14, Criminal Procedure 
Code, drawn up by a Subordinate Magistrate, 
quashed the proceeding on a full consideration of 
ail the facts and after hearing the objections, if 
any, of the parties, the High Court would not 
interfere with the order quashing the proceeding. 
Tara Charan Sarkar v. Bengal Coal Co. 
Lb. (1908) . . 18 C. W. N. 125 


ss. 145 (1) and 439 (3) — Revision 

— Jurisdiction to interfere with an order purport- 
ing to be passed under s. 145. Where an order 
purporting to be passed under s. 145 (1) of the 
Code of Criminal ProceJure after evidence record- 
ed which satisfied the Magistrate that there existed 
a dispute likely to occasion a breach of the peace in 
respect of certain immoveable property, was found 
to be insufficient or defective in the sense that it gave 
no information as to the subject of the dispute and 
left the persons to whom it was issued quite in the 
dark as to the property in regard to which they had 
to set forth their respective claims, it was held, that 
the inadequacy of such order gave the High Court 
jurisdiction to interfere. Mohesh Sowar v. Narain 
Bag , /. L. R. 27 Calc. 9S1 and Sukru Dosadh v. 
Ram Pergash Singh, I. L. R. 30 Calc. 443, followed. 
In re T. A. Martin (1905) 

I. L. R. 27 All. 296 


’ : ■ A-.-; ; ~A-~ Jurisdiction of Magis- 

trate — Dispute relating to a leutcherry — Initiatory 
order — Omission to state the grounds of the 
apprehension of a breach of the peace — References to 
information obtained in a local inquiry not recorded 
— Order as to costs . If the Magistrate omits in the 
initiatory order under s. 145, cl. (1) of the Criminal 
Procedure Code to state the grounds of his being 


s. 145, el. (1), s. 148. 

See Jurisdiction of Magistrate. 

, I. Ii. R. 32 Calc, 771 


— s. 145 (1) 

See Breach of the Peace 

I. L. R. 33 Calc. 352 
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satisfied as to the likelihood of a breach of the peace, 
the final order is without jurisdiction. Where, 
therefore, the initiatory order merely referred to some 
information which was obtained during the course 
of a local inquiry held by himself, but had not been 
reduced into writing : Held, that the proceedings 
under s. 145 were had in law. In a case initiated 
upon a police report or other information, which has 
been reduced into writing, reference can be made 
to the materials upon which the Magistrate aeted, to 
ascertain whether there were in fact grounds upon 
which he might have acted, hut even then it is his 
duty to state the grounds, upon which he was 
satisfied that there was a likelihood of a breach of 
the peace. Queen- Empress v. Gobind Chandra Das , 
I. L. B. 20 Calc 520 ; Dhanput Singh v. Chatterput 
Singh , I. L. R. 20 Calc . 513 ; Mohesh Sowar v. 
N drain Bag, 1. L. B. 27 Calc 981 , and Jogomohan 
Pal v. Bam Kumar Cope, I. L. B. 28 Calc. 416, 
referred to. Nittyanand Roy v. Paresh Nath 
Sen (1905) . . I. L. R. 32 Calc. 771 

s.e. 9 C. W. 1ST. 621 

s. 145, els. (X), (3). 

See Possession. I. L. R. 33 Cale. 68 

— s. 145, els. (1), (8). 

See Jurisdiction. 

I. Ii. R. 32 Cale. 552, 602 
See Witnesses. 

I. L. R, 32 Cale. 1093 

~~ — s. 145, els. (1), (6) — Magistrate — 

Omission to record initiatory order — Arbitration , 
reference to. Where proceedings under s. 107 of the 
Criminal Procedure Code were instituted against 
the parties and on their appearance the Magis- 
trate, considering that the dispute came within 
s. 145 of the Code, treated the case as one instituted 
under the latter section, and adjourned it for the 
evidence of their respective claims to actual posses- 
sion, without recording an order under sub-s. (1) : 
Held , that the drawing up of a formal order 
under sub-s. (1) was absolutely necessary to 
the initiation of proceedings under s. 145 and the 
omission to do so rendered them bad for want of 
jurisdiction. S. 145 does not contemplate that the 
question of actual possession should be delegated, 
even by the consent of the parties, to arbitration. 
It directs the Magistrate himself to receive the 
evidence produced by the parties, and to come to a 
decision in consideration thereof. Banwari Lall 
Mukerjee V. Hriday Chakra varti (1905) 

I. Xj. R, 32 Calc. 552 

— ~7 — s * 145, els. (3) and (4) — Possession , 

enquiry as to— Notice— Local service— Condition pre- 
cedent to exercise of jurisdiction — Revision by High 
Court. The publication of a notice looallv under 
f ub-s- G?) of s. 145 of the Criminal Procedure Code is a 


condition precedent to the exercise of a Magistrate’s 
jurisdiction in an enquiry as to possession under ci 
(4) of that section. Janu Manjhi v. Maniruddin , 
8 C . W. N. 590 , approved. Khajah Solemollah 
v . Ishan Chandra Das Sarkar (1905) 

9 C. ¥, NT. 909 

ss. 145, 192 (2) and 529 (f) — 

Dispute concerning land— Jurisdiction of Magis- 
trate — Pendency of a civil suit for possession of the 
disputed land — Subsistence of prohibitory order on the 
date of the pi'oceeding — Transfer of case without juris- 
diction — Lilcelihood of a breach of the peace. The 
pendency of a suit under s. 9 of the Specific 
Relief Act (I of 1877) with regard to certain land 
in dispute does not oust the Magistrate’s jurisdic- 
tion to take proceedings under s. 145 of the Criminal 
Procedure Code in respect of the same land, if he 
finds reasonable grounds for apprehending a breach 
of the peace. The fact that on the date of the 
initiation of the proceedings under s. 145 of the 
Code there was a subsisting order under s. 144, the 
terms of which were not before the Court, passed 
against the landlords in a proceeding to which the 
tenants, through whom they claimed to be in 
possession, were not parties, does not justify 
the Court in setting aside the proceedings under s«. 
145, in respect of the same subject-matter of dis- 
pute, as without jurisdiction. A transfer by a first 
class Magistrate of a case under s. 145 erroneously 
and in good faith, does not vitiate the proceedings 
by reason of the provisions of s. 529 (/). Alcbar Ali 
Khan v. Domi Lai , 4 C. W. N. 821 , followed. 
Section 145 requires that the Magistrate before 
initiating proceedings thereunder, must be satisfied, 
on the materials before him, that there is fear 
of a breach of the peace with regard to some 
immoveable property between the parties. Where 
the Magistrate initiated proceedings under s. 145 
on a police report on which he was satisfied that 
there was an apprehension of a breach of the peace, 
and there was evidence on the record of a pro- 
bability of such breach of the peace, the High 
Court refused to set aside the final order as without 
jurisdiction. Kishori Lal Ro\ r v. Srinath Roy 
(1908) . . . I. L. R. 30 Cale. 370 

— — — ss. 145, 435 and 537 — -Revision — 

Procedure — Irregularity not prejudicial to either 
party. In the course of proceedings commenced 
under s. 107 of the Code of Criminal Procedure, it 
was found by the Magistrate that there was 
a dispute relating to land and likely to cause a 
breach of the peace between the two parties before 
him. After giving both an opportunity of being 
heard, the Magistrate passed an order under s. 145 
of the Code maintaining one party in possession. 
Held, that, notwithstanding that the procedure of 
the Magistrate was in some respects defective, 
there was no cause for the exercise of the revisional 
jurisdiction of the High Court, inasmuch as the 
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parties had been given an opportunity of 
representing their respective cases, and there was 
nothing to show that the irregularities in pro- 
cedure, which had occurred, had caused any pre- 
judice to either. In the matter of T. A. Martin , 

I. L. R. 27 All. 296 , referred to. Debi Prasad 

v. Sheodat Rai (1907) . I. L. R. 80 All. 41 

ss. 145, 146. 

See Jurisdiction. 

I. L. R. 32 Cale. 796 

See Landlord and Tenant 

I. L. R. 32 Calc. 796, 856 

ss. 145, 186 — Jurisdiction of Magis- 
trate — Order on written statement without any evidence 
— High Court, jurisdiction of. Sub-s. (i) is not the 
only provision in s. 145 of the Criminal Procedure 
Code, which lays down what matters relate to the 
jurisdiction of the Magistrate. There are other 
provisions in the section, the contravention of which 
affects his jurisdiction, and so gives the High Court j 
power to interfere. Where the Magistrate passed ! 
an order under s. 146 of the Code, only upon the 
written statements of the parties and without taking 
any evidence : Held , that the order w T as without 
jurisdiction and that the High Court had pow’er to 
set it aside. Surjya Kanta Acharjee v. Hem Chunder 
Chowdhry , I. L . R. 30 Calc. 508, follov'ed. Sukh 
Lai Sheikh v. Tara Chand Ta , I. L. R. 33 Calc. 68, 
explained. Kolha Koer v. Muneswar Tewari i 
(1907) . . . I. L. R. 34 Calc. 840 

— — Ch. XII (ss. 145 to 148) — 

See Possession — Order of Criminal 
Court as to — Likelihood of Breach 
of the Peace I. L. R. 28 Calc. 416 

See Revision, Criminal Cases — Gene- 
ral Rules for Exercise of Power. 

I. L. R. 24. All. 315 

See Witness — Criminal Cases — Sum- 
moning WITNESSES 

I. L. R. 30 Cale. 508 

— ss. 145 and 485 — Statute 24 and 25 

Viet., Cap. CIV, s. 15 — Order under s.145, Criminal 
Procedure Code • — Revision — Powers of High Court. 
Where proceedings are in intention, in form and 
in fact proceedings under Chapter XII of the 
Code of Criminal Procedure by a Magistrate duly 
empowered to act under that chapter, the High 
Court has no power to send for those proceedings 
either under the Code or under s. 15 of the 
Indian High Courts Act, 1861. Daulat Koer v. 
Romeswari Koeri, I. L. R. 26 Calc. 625. In re 
Pandurang Govind, I. L. R. 24 Bom. 527, and 
Baldeo Baksh Singh v. Raj Bullarn Singh , 2 A. L. 

J. 274, referred to. Maharaj Tewari v. Ear Char an 
Rai, I. L. R. 26 All. 144 , followed. Jhingai 
Singh v. Ram Paetar (1908) I, L. R. 31 All. 150 


CRIMINAL PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882 ; X OP 1872 ; 
VIII OP 1869 ; XXV OP 1861)— contd. 

s. 146 (1872, s. 531; 1861-69, 

s. 319). 

See ante, s. 145 . 13 C. "W. N. 606 

See Bengal Tenancy 7- Act, s. 184 and 

Sch. Ill . I. L. R. 28 Cale. 86 

See Damages — Remoteness of Damages 
I. L. R. 6 Mad. 426 

See Limitation Act, 1877, ss. 23 and 

28, and Sch. II, Arts. 120, 142 and 144 
I. L. R. 26 Mad. 410 

See Limitation Act (1877, art. 47 ; 

1871, art. 46) . . 7 N. W. 35 

I. L. R. 20 All. 120 

See Possession, order of Criminal 

Court as to — 

Attachment of Property. 

I. L, R. SO Cale. 110 

Decision of Magistrate as to Pos- 
session ' . 3 C. W. N. 329 

5 C. W. N. 105 

6 C. W. N. 710 
I. L. R. 22 Cale. 297 

I. L. R. 18 Mad 41 
7 C. W. N. 118 

Likelihood of breach of the peace. 

7 C. W. N. 29 

Attachment of pro- 
perty by Magistrate under s. 146 of the Criminal 
Procedure Code — Order relating to the management of 
such property — Interference by High Court — Jurisdic- 
tion — Criminal Procedure Code [Act V of 1898), ss * 
145, 146 and 435— Charter Act (24 db 25 Viet., c. 104), 
cl. 15. Where a subordinate Magistrate passed an 
order, under s. 146 of the Criminal Procedure Code,, 
attaching certain lands, the subject-matter of pro- 
ceedings under s. 145 of the Code, and in management 
of this property granted a lease for a term of years 
at a certain annual rent, and subsequently, on the 
application of the lessee, the District Magistrate 
cancelled that lease and granted a fresh lease at a 
much lower rent : Held, that no question of juris- 
diction arose in the matter. The High Court, in 
the exercise of its criminal jurisdiction, will not 
interfere with an order relating to the management 
of property under attachment by reason of an order 
under s. 146 of the Code. A remedy can easily be 
obtained from a Civil Court. Lokenath ShaH 
Chowdhry v. Nedu Biswas (1902) 

I. L. R. 29 Cale. 382 : s.c. 6 C. W. N. 469 

ss. 146 (1), 148 (3) —Attachment — - 

Each party in possession of different portions of 
land — Costs — Magistrate* s discretion — Revision by- 
High Court — What costs should not be allowed*. 
When each party is found to be in possession of 
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different portions of the disputed land, a Magistrate 
has no jurisdiction to order attachment under s. 146 
(1) of the Criminal Procedure Code. A wide dis- 
cretion as to costs is given to a Magistrate by s. 148 
(3) of the Code and the High Court has no power in 
revision to interfere with his exercise of that discre- 
tion. Additional costs incurred for extra fees and 
travelling and' other expenses of a like nature 
incurred by reason of bringing pleaders or counsel 
from a distance ought not to be allowed. 
Rajendro Narayan Roy v. Mahomed Arzumand 
Khan (1905) . . . 9 G. W. 887 

1_ s. 147 {1872, s. 532 ; 1831-69, 

s. 320). 

See Easements 1. 1*. R. 23 Calc. 55 I 

See Ontjs op Proof — Easements. ! 

21 W. R. 140 
X. JL. R. 11 Calc. 52 
2C. L. R. 555 I 

See Possession, order of Criminal 
Court as to — Disputes as to Right 
of Way, Water, Etc. 

15 C. W. M. 67, 335 

1. — ~ — — Construction of the \ 

words “ concerning any land” — Landlord and Tenant 
—Bight of tenant to enclose cultivable land by 
a wall • The enclosing by a tenant of cultivable 
lands by a wall instead of a hedge is not primd facie 
an interference with the landlord’s rights and ought 
not to be interfered with under s. 147 of the Code of 
Criminal Procedure by a Magistrate, being a matter 
to be settled by a Civil Court. In such cases, if a 
breach of the peace is apprehended, security must be 
taken from the party in possession. The words 
“ concerning the use of land 55 in s. 147 of the Code 
•of Criminal Procedure cannot be qualified, and the 
section construed as if it contained words that the 
user to which the dispute relates Is a user by a party 
other than the party in possession. The Empress 
V. Ganapat Kalwar , 4 G. W. N. 779, not followed. 
Subba v. Trincal , I. L. B. 7 Mad. 461 , referred 
to and followed. Arunachellam Chettiar v. 
Chidambaram Chetti (1905) 

I. D. R. 29 Mad. 97 

. 2. — — •- - — — - Dispute as to right 

■to use a . mosque within the section — Charter Act, s. 15. 

An order, under s. 147 of the Code of Criminal 
Procedure, declaring possession to be with a certain 
person is illegal when there has been no enquiry as 
to the party in possession and will be set aside under 
s. 15 of the Charter Act. A dispute as to the right 
to use a mosque between persons claiming to be 
entitled to officiate as Kazi therein is a dispute 
coming within s. 147 of the Code of Criminal Pro- 
cedure. Kader Ratcha v. Kader Batcha 
Rqwthan (1905) . I. Jj. R. 29 Mad. 237 
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3. — Bights contemplated 

by the section, not merely easements — Form of final 
order in a proceeding under s. 147 — Limitation 
Act (XV of 1877), s. 26. Where the Magistrate 
in a proceeding under s. 147, Criminal Pro- 
cedure Code, disposed of the case by his final 
order which ran thus : 4 4 Srimanta Bera claims a 
prescriptive right to pass the water of his tank 
over the paddy land on the south. He has entirely 
failed to prove exercise of the right uninterruptedly 
for twenty years. His claim is therefore disallowed.” 
Held, that by his order the Magistrate has not 
decided the case one way or the other and that 
the case must be sent back to him to pass a proper 
order on concluding his enquiry. That the Court in 
passing orders under s. 147, Criminal Procedure 
Code, should adopt the form No. 24 in Sch. V of 
the Code of Criminal Procedure. That the right 
contemplated by s. 147, Criminal Procedure Code, is 
certainly of a more elastic description than the right 
which has to be strictly proved in terms of s. 26 
of the Limitation Act. Srimanta Bera v. Indea 
Narayan Prodhan (.1909) . 13 C. W. IN. 859 

4. Use of water , dis- 

pute relating to — Erection of bund by one party ■ — 
Order by Magistrate for its removal under police 
supervision — Injundionby Civil Court restraining 
the opposite party from interfering with the bund - — 
Subsequent order by Magistrate directing its removal 
by the police. S. 147 of the Criminal Pro- 
cedure Code contemplates orders directed to the 
parties to the dispute, and does not enable a Magis- 
trate to enforce his orders, passed thereunder, 
through the agency of the police. An order passed 
some time after the termination of the proceeding 
under s. 147 of the Code, directing the removal of a 
bund by the police, is without jurisdiction. Pasupati 
Nath Bose y. Nando Lai Bose, 5 C. IF. N. 67 and 
Lalit Chandra Neogi v. Tarim Persad Gupta, 5 
C. W. N. 335, distinguished. Dalmir Puri v. 
Khodadad Khan (1909) I. L. R. 36 Calc. 923 

s. 148 (1872, s. 533). 

See Possession, Order of Criminal 
Court as to — 

Costs. 

Local Inquiry. 

Transfer or Withdrawal of 
Proceedings . 5 C. W. 3N. 686 

„ — — s, 148 (3) — Award of costs may be 

made within a reasonable time after disposal of 
the main question. An award of costs under s. 
148 (3) of the Code of Criminal Procedure should, 
in the usual course, be contemporaneous with the 
decision of the main question. Where, however, 
circumstances require the postponement of the 
award of costs, it should be made within a reason- 
able time after the disposal of the principal subject 
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ot the proceeding in the presence of both parties. 
VyTMANADAIAMBIRAN V . MAYANDI ChETTY (1906). 

I. L. R. 29 Mad. 373 

b. 154. 


See First Information. 

11 C. W. S. 554 


See Information of Commission of 
Offence. . 6 C. W. H. 921 

7 C. W. 1ST. 345 


Informant reproduc- 
ing statements made by another — Admissibility . 
Where certain statements relating to the commis- 
sion of an offence were made by one J to II, and 
the latter took the information so obtained to an 
officer in charge of a police station, and it was 
recorded : Held , that the statement recorded being 
a reproduction by the informant of the statements 
made to him by another person were inadmissible 
as a first information. Emperor v. Dina Bandhu 
Moitra (1904) . . . 8 C.W.W. 218 


ss. 155 and 156 (1872, ss. 109, 

110; 1861-69, s. 183). 

See Opium Act, s. 9. 

I. L. R. 24 Calc. 691 


See Police Inquiry. 

2 B. L. R. S. N. 6 : 10 W. R. Cr. 49 


ss. 156, 157, 159 (1872, ss. 114, 

115 ; 1861-69, s. 135) 

See Private Defence, Right of 

7 Bom. Cr. 50 

— ss. 156, 159. 

See Comflaint — Dismissal of Com- 
plaint — Power of, and Prelimi- 
naries to, dismissal. 

I. L. R. 30 Calc. 923 

s. 157. 


See Evidence — Criminal Cases — State- 
ments to Police Officers. 

2 C. W. 3ST. 702 
I. 3j. R. 22 Bom. 596 


See Police Inquiry. 

I* I.. R. 7 Mad. 274 


See Witness — Criminal Cases — Sum* 
honing Witnesses. 

I. Ii. R. 24 Calc. 320 
1 C. W. N. 154 


CRIMINAL PROCEDURE CODE, ACT 

V OP 1898 (X OP 1882 ; X OP 1872 ; 
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: SS. 160, 202, 203 —Complaint— 

District Magistrate , dismissal by, when complainant 
examined by a Subordinate Magistrate- — Police- 
officeSs power to require attendance of witnesses 
—Women, examination at their own houses— -Police- 
officer, charges against — District Superintendent 
of Police, enquiry by. Where on a complaint beiin* 
made, a Deputy Magistrate examined the complaint 
ant and the papers were then laid before the Deputy 
Commissioner and the Deputy Commissioner dis- 
missed the complaint : Held, that the order of dis- 
missal was wrong. Where the police had taken a 
number of women (stated to be related to certain 
absconders) from their village to the police station 
on the pretext that they wished to examine them, it 
was pointed out that the proper course was to hold 
the examination at their own houses. The inadvis- 
ability of directing a District Superintendent of 
Police to enquire into the truth of charges laid 
against a Sub-Inspector of Police was also pointed 
out. Haladhar Bhumij v . Sub-Inspector of 
Police, Hura Outpost (1905) 9 C. W. BT, 199 

s. 161 (1872, ss. 118, 119). 

See Accused Person, right of. 

I. I*. R. 19 Mad. 14' 
I. Ii. R. 19 All. 390 
See False Evidence — Generally. 

1. 1*. R. 8 Bom. 216 
I. L. R. 7 Calc. 121 
I. L. R. 15 All. 11 
I. Ii. R. 23 Mad. 544 


s. 162 — Bombay City Police Act (IV 

of 1902), s. 63 — Evidence Act (I of 1872), ss. 24 
and 167 — - Amended Letters Patent , 1865, cl. 26 — 
Statement made by a witness to and taken down 
in writing by a Police-officer— Admissibility in 
evidence— Confession of accused , admissibility of. 
One P, an entry clerk in the General Post Office, 
Bombay, was charged with having committed theft 
in respect of a registered letter. S, a friend of the 


See Accused person, right of. 

I. Ii. R. 20 Mad. 189 


See Evidence Act, s. 74. 

I. L. R. 20 Mad. 189 


S. 160 (1872, s. 118). 


See False Evidence— Generally. 

I. Is. R. 7 Calc. 121 :8C.L. R. 300 


See False Evidence — Contradictory 
Statement . I. L. R. 16 Calc. 349 


— ss. 161, 162 (1872, s. 119). 

See Evidence — Criminal Cases — State- 
ments to Police Officers. 


See Witness .1. h . R. 36 Calc, 560 


s, 162. 


See Confession — Confessions to Magis- 
trate . . I. Ii. R, 22 Calc. 50 

See Evidence— Criminal Cases — Police 
Evidence, etc. I. Xj. R. 28 Calc. 348 


See Evidence Act, s. 157. 

13 C. W. 197 


See Witness — Criminal Cases — State 
ments of Witnesses. 

I. L. R. 29 Calc, 483 
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accused, had made a statement to a Police-officer? 
which the latter had taken down in ■writing. At the 
trial 8 denied having made the statement, where- 
upon the presiding Judge admitted the statement in 
evidence both to discredit 8 and also as evidence 
against P, in that it contained statements made to 
the Police corroborating confessions made by P. 
These confessions were also used in evidence against 
P. On the application by P’ s counsel, the Advocate 
General certified under clause 26 of the Amended 
Letters Patent that the said document was wrongly 
admitted. On a review of the Full Bench : Held, 
having regard to s. 162 of the Criminal Procedure 
Code (Act V of 1898), the said document ought not 
to have been admitted or used in evidence against 
the accused. Per Russell, Ag. C. J. — The docu- 
ment might be used to contradict the witness not by 
putting in the statement, but by putting it in the 
hands of the Police-officer to refresh his memory and 
to get him to contradict the statement of 8. Per 
Chandavarkar, J. — It is the statement contained 
in the writing, which only could be used and that 
only to impeach the credit of such witness in the 
manner provided by the Evidence Act (I of 1872). 
Per Batty, /. — The writing might have been used 
for the purpose of refreshing the memory of the 
witness cross-examined as to the fact of the state- 
ment either on behalf of the prosecution or on 
behalf of the defence, provided that it was treated 
by the prosecution only for the purpose of impeach- 
ing the credit or in corroboration of the witness, who 
made it. Per Beaman, J.-— The writing ought not 
to ha ve been admitted at all, or its contents to have 
been allowed to be used by the prosecution for the ! 
nominal purpose of contradicting the witness. 
Emperor v. Narayan Raghunath Patki (1907) 

I. Is. R. 32 Rom. Ill j 
ss. 182, 164. j 

See Copies of Documents. 

I. Ii. R. 30 Mad. 406 ; 

— . — — — _ ss. 182, 172 — Police Diaries. — Evi- 
dence Act (I of 1872), ss. 145 , 161 — Statements of 
witnesses, recorded by 'police-officers. Oral statements 
of witnesses to a police-officer, even though entered 
in the diary under s, 172 of the Criminal Procedure | 
Code, are admissible under the provisions of s. 162 I 
of that Code and of that section only, and the I 
provisos as to the cross-examination of the police- j 
officer under ss. 161 and 145 of the Evidence Act, j 
\vhich refer to his own statements, do not apply to 
the statements of the witnesses. The proper 'pro- 
cedure is for the accused, at the time the witness, 
whose statement is so recorded, appears before the 
■ Court, to ask the Court to refer to such waiting, and, 
if necessary, furnish the accused with copies. It is 
open to the defence to ask the police-officer or any 
other person whether certain statements were made 
to him by the witnesses for the purpose of impeach- 
ing their credit under s. 155 of the Evidence Act, 


CRIMIN' AD PROCEDURE CODE ACT 
V OF 1898 (X OF 1882; X OF 1872 - 
VIII OF 1809; XXV OF 1861) — contd? ’ 

— ss. 182, 172— concld. 


but the police-officer cannot be asked to refresh his 
memory from diaries, which are inadmissible unless 
admitted under the provisions of s. 162 of the Code 
and used in the cross-examination of the witnesses. 
It wmuld be quite improper to accept the police 
officer’s perfunctory reading of his diary as proof of 
the statement. It is only when they have been 
properly brought in under the provisions of s. 162 
that they can be subsequently proved by the police- 
officer under the provisions of the Evidence Act, 
if the witness denies making them. But this does 
not authorize their use for the first time for the 
purpose of refreshing the police-officer’s memory. 
In the matter of the petition of Kali Charan Chunari , 
I. L. it. 8 Calc. 154 ; and In the matter of the petition 
of Jhubboo Mahton , I. L. B. 8 Calc. 789, referred to. 
Dad an Gazi v. Emperor (1906) 

1. 1*. R. 38 Calc, 1023 

ss. 102, 288, 289, 292— Reply, 

prosecutor's right of — Deposition of witnesses 
before committing Magistrate— Evidence adduced 
by accused. In a Sessions trial before the High 
Court, the accused, before he w^as asked by the 
Court under s. 289 of the Criminal Procedure Code 
whether he nmant to adduce evidence, put in as evi- 
dence on his own behalf the depositions of certain 
witnesses taken before the committing Magistrate, 
which formed part of the record sent up by the 
Magistrate. Held, that this could not be said" to be 
“ evidence adduced by the accused ” after the case 
for the prosecution had been closed and that the 
prosecution was therefore not entitled to reply under 
s. 292. Emperor v. Robert Stewart (1904) 

I. Is. R. 31 Calc. 1050- 

ss. 182, 297, 307. 

See Charge . I. I*. R. 30 Gale, 28^ 
— s. 163. 

See Confession — Confessions under. 
Threat or Pressure. 

I. Is. R. 10 Calc. 775 

See Evidence Act, 1872, ss. 8, 24 to 27. 

I. is. R. 31 AH. 592. 

s. 164 (1872, s. 122). 

See Confession — Confessions to Magis- 
trate. 

See False Evidence. 

I. U. R. 10 Mad. 421. 
I. L. R. 22 AH. 115 

& ee Transfer of Criminal, Case — 
Ground for Transfer. 

5C.W,E864 

v. W , & ee Witness— Criminal Cases— State-:, ' 
‘ ments of Witnesses. 

I. L.R. 29 Calc. 483 
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CRIMIN' AD PROCEDURE CODE, ACT : CRIMIN' AD PROCEDURE CODE, ACT 
V OE 1898 (X OF 1882 ; X OP 1872 ; V OP 1898 (X OP 1882 ; X OP 1872 ; 

VIII OP 1869 ; XXV OP 1861)~c<m^. VIII OP 1869 ; XXV OP I861)— 'o«^i. 


s, 164 — contd . 


s. 164 — concld. 


1 . Power of Magis- 

trate — S tatement of person, appearing as witness . 
S. 122 of the Code of Criminal Procedure (Act X of 
1872) authorizes a Magistrate to record the state- 
ment of a person who appears before him as a 

witness, as well as the confession of a person 
accused of an offence. Empress v. Malka 

I, L. R. 2 Bom. 648 

2. Refusal to sign 

.statement — Penal Code , s. ISO . S. ISO of the 
Penal Code does not apply to statements made under 
this section. Empress v. Seriapa. 

I. L. R. 4 Bom. 15 


Confession , record- 


ing of , in presence of another Magistrate or person , 
and questioning of confessing prisoner by such 
Magistrate or person — Police custody , bearing of, on 
confession — Circumstances rendering confession 
invalid. Where at the foot of a confession record- 
ed, there was a memorandum signed by the record- 
ing Magistrate to the effect that he believed it 
was voluntarily made and the Sessions Judge 
held not only that that -was the case but was 
also convinced that the confessing statements 
were true and formed a good basis for con- 
viction : Held , that that did not preclude an 
Appellate Court from inquiring for itself into 
the character of the confession ; on the contrary, 
it was a duty clearly incumbent on the Court 
of Appeal to take into consideration the cir- 
cumstances which led up to the confession when 
its truthfulness and spontaneity were questioned 
by the defence. Where it was found that directly 
or indirectly pressure was brought to bear upon the 
accused through his relatives to make a confession 
and that the Police interviewed the accused in hajut 
several times and the District Magistrate himself 
impressed upon the accused the advisability of 
making a confession and the accused was kept in 
hajut for a long time, a portion of which he had 
to spend in a solitary cell, and the confession was 
recorded in the immediate presence of the District 
Magistrate who was personally interested in the 
case against the accused and some answers were 
elicited from the accused by some incriminating 
questions put to him and the accused retracted the 
confession as soon as he got an opportunity to do so 
in Court : Held, that the confession was not volun- 
tary and was not admissible in evidence against the 
accused. Where, in recording a confession, the only 
preliminary questions put to the accused were — 
64 Do you know who I am ? Any statement you 
make will be of your own free will. You are under 
no compulsion, I understand. What do you wish 
to say ?” Held, that this was no compliance 
either with the letter or the spirit of the law on the 
vital point of questioning the accused before re- 
cording his confession. A Magistrate before 
recording the confession of an accused asked him 
several questions in order to satisfy himself that the 


■ confession was being voluntarily made, but omitted 
to ask whether the accused was brought from Police 
custody and it appeared that the accused was in 
Police custody for 8 days immediately before 
making the confession and that he was previous to 
this for a considerable period in hajut in a solitary 
cell, that he was confronted with another accused 
who had made a confession of a similar offence, that 
the Magistrate before recording the confession read 
the statements alleged to have been made by the 
accused to a police-officer, and during the recording 
of the confession, another Magistrate questioned 
the accused ; and the confession was retracted as 
soon as the accused got an opportunity to do so in 
Court : Held , that the confession was not volun- 
tarily made and was not admissible in evidence. 
When an accused person is brought before a Magis- 
trate to get his confession recorded, it is highly 
irregular for the Magistrate to peruse the alleged 
statements of the accused made to and recorded by 
a police-officer, before proceeding to question the 
prisoner. Emperor v. Radhe Ilcdwai, 7 G. W. N. 
220, approved. The fact and duration of 
Police custody of a confessing accused has a material 
bearing on the question whether the confession is 
voluntary or not. There is no warrant or justifica- 
tion for the intervention of a third party as a 
questioner, directly or indirectly, of a confessing 
prisoner. Jog Jib ax, Santqsh and Surendra v. 
Emperor (1939) . , 18 G. W. KT, 861 


ss. 164, 202, 222, 234, 364. 


See Criminal Breach op Trust. 

1. 1. B. 82 Calc. 1085 

s. 165. 


152, 


See Opium Act, s. 9. 

I. It, R. 24 Calc, 691 

s. 167 (1872, s. 124 ; 1861-69, s. 


See Detention of Accused by Police. 

I W. R. Or. 5 
I. L. R. 11. Mad, 98 
I. L. R. 23 Bom. 32 
7 C. W. 3ST. 457 

See Escape prom Custody. 

I. B. R. 6 All. 129 

See Evidence — Criminal' Cases — State- 
ments to Police-officers. 

I. L. R. 19 All. 390 

See Police Custody. 

11 C. W. 1ST. 554 
See Police Inquiry" . 3E W. 275 

See Wrongful Detention. 

19 W. R. Cr. 36 
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CRIMIHAXi PROCEDURE CODE, ACT 
V * OP 1898 (X OF 1882 ; X OF 1872 : 
VIII OP 1889; XXV OF 1861)-c<J*. 


— ss. 188, 170 (1872, s. 128). 

See Accused Person, right of. 

I, Ii. R, 20 Mad. 189 
See Evidence Act, s. 74. 

I. L. R. 20 Mad. 189 
See Magistrate, jurisdiction of — 
Powers of Magistrates 10 Bom. 70 


— ss. 169, 173, para. 2 (1872, s* 

126 ; 1861-69, s. 154). 

See Evidence — Criminal Cases— Police 
Evidence, Diaries, Papers, etc. 

8 W. R. Cr. 87 
18 W. R. Cr. 22 

s. 172. 


See Accused Person, right of. 

I. L, R. 19 All. 319 
I. L. R. 19 Mad. 14 


See Evidence — Criminal Cases — State- 
ments to Police officers. 

I. L. R. 16 Calc. 610, 012 note 
I. Ii. R. 20 Calc. 842 
I. L. R. 19 All. 890 


Compromise — Assault 


in the course o^ which one of the persons assaulted 
received fatal injuries. Three persons assaulted 
three others, with the result that one of the persons 
assaulted died. Held , that it was not competent 
to the survivors to compound the case with their 
assailants in respect of the injuries caused to the 
person deceased. Emperor v. Sultan Singh (1909) 
I. Ii. R. 31 All. 606 

■ — s. 173. 


See Accused Person, right of. 

I. Ij. R. 20 Mad. 189 

See Complaint — Institution of Com- 
plaint, and Necessary Preliminaries 

1. !«. R. 29 Calc. 410 
See Evidence Act, s. 74. 

I. Ii. R. 20 Mad. 189 


s. 176 (1872, s. 135)—. 


into 


cause of Death — Deport by Magistrate— Judicial 
proceeding — Power of High Court under s. 296 , 
Criminal Procedure Code — Coroner's Inquest. 
Where the Magistrate of a division held an enquiry, 
under s. 135 of the Criminal Procedure Code, into 
the cause of the death of a person found dead under 
suspicious circumstances, and, without making a 
specific charge against any person, drew up a report 
embodying the result of his enquiry, and sent the 
report to the Magistrate of the district, and sub- 
sequently proceedings were taken against one of 
the witnesses, which ultimately resulted in an 
acquittal, Held, by the High Court, that, there 
being nothing in the language of s. 135 requiring the 
Magistrate holding such an enquiry either to make a 
report or to come to a finding, the report actually 
sent could not be considered as part of a judicial 


CRIMINAL PROCEDURE CODE, ACT 
y.py, 1898 (X OF 1882 ; X OF 1872 ; 
VIII OF 1888 ; XXV OF 1861)--c 0)! M. 


s. 176 — conoid . 


proceeding, and that therefore the High Court had 
no power to send for it under s. 296 of the Criminal 
Procedure Code. No analogy exists between a 
Coroner’s inquest and an enquiry into the cause of 
death under the Criminal Procedure Code. In the 
matter of Troylokhonath Biswas 

I. L. R. 3 Calc. 742 


s. 177 (1872, s. 63). 


See Maintenance, order of Criminal 
Court as to . I. L. R. 24 Calc. 638 
1C.W.N 577 


s. 178 (1872, s. 63). 


See Criminal Proceedings 

I. L. R. 3 All. 258 


Criminal Case — 


See Transfer of 
General Cases. 

I. L. R. 10 Gale. 643 


s. 179. 


See Jurisdiction of Criminal Court- 
Offences committed only partly in 
one District — Criminal Breach of 
Trust . . I. L. R. 19 All. Ill 


s. 180 (1872, s. 66 ; 1861-69, ss. 


SI, 31 A). 

See Jurisdiction of Criminal Court — 
Offences committed only partly in 
one District — Dacoity. 

I. L. R. 9 All. 523. 

See Jurisdiction of Criminal Court — 
Offences committed only partly in 
one District — Kidnapping. 

I. L. R. 18 All. 850 

See Jurisdiction of Criminal Court — 
Offences committed only partly in 
one District — Receiving Stolen Pro- 
perty . . .4 Bom. Cr. 38 

See Jurisdiction of Criminal Court — 
Offences committed only partly in 
one District — Theft. 

I. L. R. 6 Calc. 307 


s. 182 (1872, s. 67). 

See Jurisdiction of Criminal Court- 
General Jurisdiction. 

1. L. R. 16 Calc. 667 
I. L. R. 25 Calc. 858 
2 C. W. 1ST. 577 
See Jurisdiction of Criminal Court — 
Offences committed during Journey 
13 B. L. R. Ap.4 
25 W. R. Cr. 45 


See Jurisdiction of Criminal Court- 

Offences COMMITTED ONLY PARTLY IN 

one District — Dacoity. 

L B. R. 1 Bom, 50 
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CRIMINAL PROCEDURE CODE, ACT 
V OF 1898 (X OF 1882 ; X OF 1872 ; 
VIII OF 1869 ; XXV OF 1881 )-contd. 


s. 182 — concld. 


Sec Jurisdiction of Criminal Court — 
Offences committed only partly in 
one District — Theft. 

I. B. R. 1 Mad. 171 

; Local area 


meaning of — Criminal Procedure Code , 1882 , s. 531. 
The words “ local area used in s. 182 only apply- to 
a “ local area ” over which the Criminal Procedure 
Code applies, and not to a local area in a foreign 
‘country or in other portions of the British Empire to 
which the Code has no application ; and similarly s. 
531 only refers to districts, divisions, sub-divisions, 
and local areas governed by the Code of Criminal 
Procedure. In the matter of Bichitranund 
Bass v. Bhuggut Perai. In the Matter of 
Bichitranund Dass v. Dukhia Jana 

I. B. R. 16 Calc, 667 

2. “ Local area” 

The expression “ local area ” includes, 
" - ' ‘ ' Pu- 


meaning of. 

and was intended to include, a “ district. 
nardeo Narain Singh v. Ram Sarup Roy 

I. Xi. R. 25 Calc. 858 
2 C. W. 3ST. 577 


Offence punishable 


by law — Jurisdiction of Magistrate — Criminal Pro- 
cedure Code , s. 145. S. 182 relates only to cases of 
offences which are punishable by law. A case under 
s. 145 of the Code is not a case relating to an offence 
Hurbullubh Narain Singh v. Bajrang Dass 

3 a W. IN. 148 

_ b. 185^(1872, s. 69). pi 

See Jurisdiction of Criminal Court — 
Offences committed only partly in 
one District — Criminal Breach of 
Trust . .1. Xi. R. 19 All. Ill 

See Transfer of Criminal Case — 
Ground for Transfer. 

22 W. R. Or. 6 

s. 186 (1872, s. 157), 

See Warrant of Arrest — Criminal 


CRIMEN AD PROCEDURE CODE, ACT 

V OF 1898 (X OF 1882 ; X OF 1872 ; 

VIII OF 1869 ; XXV OF 1861)— contd. 

• s. 188 — concld. 

See Jurisdiction of Criminal Court — 
Offences committed only partly 
in one District — Criminal Breach 
of Trust . I. L. R. 13 Bom. 147 

See Jurisdiction of Criminal Court- 
Offences committed only partly 
in one District — Kidnapping. 

I.B. R. 19 All. 109 

s. 190. 

See Absconding Offender. 

I. R. R. 29 Gale. 417 

See Complaint — Institution of Com- 
plaint, and Necessary Prelimi- 
naries . . 3 C. W. IN. 65, 491 

4 C. W. IN. 367, 560 
5 C. W. IN. 488 
6 C. W. IN. 202, 926 
I. L. R. 21 All. 109 
I. Ii. R. 22 Mad. 148 
I. D. R. 26 Calc. 780 

See Magistrate. X. Ii. R. 30 Calc. 449 
s. 190 (5), (c) — Cognizance of a case 


Cases 


I. Ii. R. 1 Bom. 340 


See Jurisdiction of Criminal Court — 
General Jurisdiction. 

I. L. R. 13 Mad. 423 
I. Xj. R. 24 All. 256 

See Jurisdiction of Criminal Court 
— Native Indian Subjects. 

I. Is. R. 16 Bom. 178 

See Jurisdiction of Criminal Court — 
Offences committed only partly 
in one District — Abetment. 

I. Is. R. 19 Bom. 105 
I, I*. R. 24 Bom. 287 


against persons not named in the first information 
— Cognizance taken upon subsequent Police-report 
and upon evidence given during Police investigation 
— Magistrate' s own knowledge. A Magistrate in 
issuing warrants against persons not named in 
the complaint for first information but mentioned 
in a report subsequently made by the Police after 
investigation as persons implicated, takes cogniz- 
ance of the case under cl. ( b ), and not under cl. (c) of 
s. 190 of the Code of Criminal Procedure. Rajani 
Kanto Chatteeji v. Emperor (1904) 

8 C. W. IN. 864 

s. 191. 

See Complaint — Institution of Com- 
plaint AND NECESSARY PRELIMINARIES. 

I. Is. R. 13 Calc. 334 
I. Xi. R. 14 Calc. 707 
I. Is. R. 18 All. 465 
X. Ii. R. 21 All. 109 
I. R. R. 22 Mad. 148 
I. Is. R. 26 Gale. 786 :3C.¥. IN. 65, 491 
6 C. W. IN. 202 

See Defamation — Imputation on 
Wife . . I. L. R, 25 Bom. 151 

See False Charge. 

I. Is R. 14 Calc. 707 
X. Xi. R. 19 Bom. 51 


See Magistrate, jurisdiction of — 
Powers of Magistrates. 

I. Xi. R, 13 All. 345 
I. Ii, R. 22 Mad. 148 
I. X,. R. 26 Calc. 788 : 3 C. W. N . 491 
I. L. B. 21 All. 109 
X. Ii. R, 22 Mad. 146 
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CRIMINAL PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882 ; X OP 1872 • 
VIII OP 1869; XXV OP 1881) — contd. 

. - s. 191— — conoid* 

See Security for Good Behaviour. 

I. Ii. R. 29 Gale. 392 


of Magistrate to inform accused of his right to he 
tried by another Gourt — Illegality. The omission 
on the part of a Magistrate to inform an accused 
person to whom the provisions of s. 191 of the Code 
of Criminal Procedure are applicable of his right to 
have the case tried by another Court amounts to 
more than a mere irregularity to which s. 537 of the 
Code will apply ; but a Magistrate taking cognizance 
of an offence under s. 190, cl. (c), of the Code is not 
competent to try the case unless and until he has 
informed the accused, before taking any evidence, 
that he is entitled to have his case tried "by another 
Court. Emperor v. Chedi (1905) 

I. L. B. 28 All. 212 
s. 192 (1872, s. 44; 1801-09, 


s. 273). 


See Criminal Proceedings. 

I. L. B. M AIL 348 
See Magistrate, jurisdiction of — 
Powers of Magistrates. 

2 1ST. W. 21, 401 
8 Mad. Ap. 41 
7 Mad. Ap. 2 
1 2SF. W. Ed. 1873, 306 
4 Mad. Ap. 40 
3 H. ¥, 126 

I ■: . 5 Bom. Or. 69 

4 C. W. 1ST. 821 
I. Xi. B. 27 Gale. 798 
I. Xi. B. 30 Gale. 449 


CRIMINAL PBOCEDIIRE CODE* ACT 
V OP 1898 (X OF 1882 ; X OP 1872 * 
VIII OP 1889; XXV OP ’l881)- M rf ’ 


s. 192 — conoid. 


- -- — ss. 191, 198 (1872, s. 142 ; 1861- 

89, s. 68). 

See] Complainant. 

I. Xi. R.pOpBom. 340 
I. Is. B. 26 Calc. 336 
I. In B. 14 Mad. 379 
See "Complaint — Institution of Com- 
plaint AND NECESSARY PRELIMINARIES. 

8 W. B. Cr. 9 
11 W. R. Cr. 1 
19 "W. R. Cr. 4 
1 C. L. B. 523 
5 B. Ij. B. 274: 13 W. R. Cr. 27 
4 B. L. B. Ap. 1 : 13 W. R. Cr. 1 
I. L. B. 14 Mad. 379 
I. Xi. B. 18 All. 465 
I. L. B. 26 Calc. 336 
See Judicial Officers, liability of. 

3 Bom. A. C. 36 

See Sanction for Prosecution — Non- 

C0MPLL4NCE WITH SANCTION. 

I. Xi. B. 4 Calc. 712 
See Warrant of Arrest — Criminal 
Cases . . 16 W. R. Cr. 50 

8 Bom. Cr. 113 
' 4 B. Xi. R. Ap. 1 

ss. 191, 537 — Procedure- 


See Magistrate, jurisdiction of — 
Reference by other Magistrates. 

I* L. B. 4 All. 366 

See Magistrate, jurisdiction of— 
Special Acts— Cattle Trespass Act. 

I. Is. B. 23 Calc. 300, 442 

See Possession, order of Criminal 
Court as to — Transfer or With- 
drawal of Proceedings. 

1. Xi. B. 22 Calc. 8 8 
5 C. W. N. 686 

See Transfer of Criminal Case — Gene- 
ral Cases . I. L. B. 19 All. 249 
I. Xi. R. 24 All. 151 

•— ss. 192, 204, 528 — Transfer of case 

to Subordinate Magistrate — Refusal by trying 
Magistrate to issue process — Process , if can be 
issued by any other Magistrate— Joint Magistrate , 
power of — - Discharge — Transfer of whole case . 
The police sent up a report in B form to the Joint 
Magistrate against certain persons, and subsequent- 
ly on the order of the Joint Magistrate in an A form 
against some of them. These latter were convicted 
by a Deputy Magistrate, to whom the case was made 
over for disposal. An application for processes 
against the remaining persons mentioned in the ori- 
ginal B form was refused by the trying Deputy 
Magistrate as unnecessary : ‘ Held, that a subse- 
quent order by the Joint Magistrate for the issue of 
processes against these persons was without jurisdic- 
tion. The order making over the case to the Deputy 
Magistrate was in these terms : c< To B — for 
disposal. 5 Held , that the whole ease had been 
made over. In the matter of Golabdi Sheikh 4 
C. W. N. 827 : sx. I. L. R. 27 Calc. 979 ; Mold 
Singh v. Mahabir Singh , 4 0. W. IV. 242 ; Radha - 
bullav Roy v. Binode Behari Chatter jee , I. L. R. 30 
Calc. 449 , referred to. Henderson, /.—The order 
of the Deputy Magistrate refusing to issue process as 
unnecessary amounted to a discharge. Where no 
reservation is made in the order transferring a case 
to another Magistrate, it should be concluded that 
the whole case had been made over. A jab Lal 
Khirher v. Emperor (1905) 

1. 1*. B. 32 Gale. 783 
s. e. 9 C. W. Iff. 810 

— ss. 192, 242, 244, 246, 529 (£) 


556. 


s. 358). 


See Jurisdiction X. Xi. R. 36 Calc. 869 
- s. 193 (1872, s. 231; 1861-69, 


See False Eviden ce— General Cases. .. 

5 C. W t N* 630' 
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CRIMINAL PROCEDURE CODE, ACT 
V OF 1898 (X OP 1882 ; X OP 1872 ; 
VIII OP 1889 ; XXV OP 1861)— canid. 


CRIMINAL PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882 ; X OP 1872 ; 
VIII OP 1889 ; XXV OP 1881)— contd. 


s. 193 — con eld. 


s. 195 — contd. 


See Sessions Judge, Jurisdiction of. 

W. R. 1864, Ci\ 3 
13 W. R. Cr. 17 
19 W. R. Cr. 43 
I. L. R. 3 Mad. 351 
I. L. R. 4 Calc. 570 
I. L. R. 9 Rom. 352 
I. L. R. 15 Mad. 352 
I. L. R. 22. Calc. 50 

SSe 19 3 5 467 — Sanction to prosecute 
application for — Refusal by trying Magistrate — 
Sanction, granting of, by Sessions Judge — Notice 
if necessary or desirable — Penal Code (Act XLV 
of 1860), ss. 193, 467 — Forgery and Perjury — Dis- 
cretion, exercise of, sound and judicial. Where a 
trying Magistrate refused sanction to prosecute a 
witness for perjury and forgery, but the Sessions 
Ju ~g3 on an application made to him, without j 
issuing a notice upon the person against whom 
sanction^ was applied for, granted sanction for his 
prosecution : Held, that the trying Magistrate 
having refused sanction, the Sessions Judge, in the 
exercise of sound discretion, should have called upon 
the person, against whom sanction was applied for, 
to show cause before granting sanction to his prose- 
cution. Raghubir Singh v. Jogeshwar Tewary 
(1904) .... 8C.W. N. 643 

' s. 195 (1872, ss. 467 to 470 ; 

1861-69, ss. 168 to 170 ; Presidency 
Magistrate’s Act, 1877, s. 41). 

See post, ss. 439, 476. j 

See post, s. 476 . 7 C. W. N. 428 

See Appeal in Criminal Cases — A cTr — 
Presidency Magistrate’s Act 

I. L, R. 2 Calc. 486 

See Appeal in Criminal Cases — Crimi- 
nal Procedure Codes 6 M. W. 124 
I. L. R. 15 AIL 61 
I. L. R. 23 Bom. 50 
I. L. R. 25 All. 534 

See Civil Procedure Code, s. 647. 

I. L. R. SO Mad. 311 

See Complaint — Institution* op Com- 
plaint, and Necessary Preliminaries 
I. L. R. 30 Gale. 415 

See Criminal Proceedings. 

13. C. L. R. 117 

See Defamation — Imputation on a 
Wife . . I. L. R. 25 Bom. 151 

See False Charge . 5 C. W. E. 106 

See False Evidence — General Cases. 

5 C. W. N. 615, 630 
W. R. 1864, Cr. 15 
I. L. R. 23 Mad. 223 

See Letters Patent, High Court, cl. 15. 

I. L. R. 17 Mad. 105 


See Limitation Act, 1877, art. 178. 

I. L. R. 10 All. 350 

See Magistrate, jurisdiction of — 
Powers op Magistrates. 

I, L. R. 15 Mad. 131 

See Magistrate, jurisdiction op — Re- 
ference by other Magistrates. 

I. L. R. 18 Mad. 461 

See Malicious Prosecution. 

I. L. R. 9 AIL 59 

See Penal Code (Act XLV of 1860). 

I. L. R. SO All 52 
I. L. R. 82 Bom. 184 

See Penal Code, s. 206. 

I. L. R. 28 Gale. 217 

See Revision — Criminal Cases — Mis- 
cellaneous Cases. 

I. L. R. 18 Gale. 730 
I. L. R. 20 Gale. 349 
I. L. R. 16 AIL 80 
I. L. R. 21 Mad. 124 
I. L. R. 23 AIL 249 
I. Ii. B. 15 All. 126 
I. Ii. R. 28 Bom. 765 
I, L. R. 28 Mad. 139 

See Sanction for Prosecution. 

See Sessions Judge, jurisdiction op. 

I. Ii. R. 16 Gale. 766 
1. 1.. R, 23 Bom. 50 
I. L. R. 23 Mad. 205 

1. Charier Ad — Re- 

vocation of sanction — Power of High Court. Under 
sub-s. (6) of s. 195 of the Code of Criminal Procedure 
a petition by way of appen 1 lies to the High Court in 
every case in which a Civil or Criminal Court subor- 
dinate to it, within the meaning of sub-s. (7) (a) 
gives or refuses a sanction, whether in respect of 
an offence committed before it or of one committed 
before a Court subordinate to it, and, in the latter 
case, whether it gives a sanction refused by the 
Subordinate Court or revokes a sanction accorded by 
such Court. Under els. (b) and (c) of sub-s. (I), 
the sanction may be accorded in the first instance 
by the Court to which the Court in which the offence 
was committed is subordinate, even though no appli- 
cation for sanction has been made to the latter Court. 
For the purposes of cis. (5) and (c) of sub-s. (1), 
a sanction accorded by the High Court would 
operate as a sanction accorded by a Court subordi- 
nate to it, such as the District Court. An order 
passed by an Appellate Court is, in law, the order 
which ought to have been passed by the Subordinate 
Court, and will, in consequence, have the same 
efficacy and operation as the order which ought to 
have been passed by the latter. S. 439 of the Cod© 
of Criminal Procedure provides that the High Court, 
as a Court of revision, may exercise the powers 
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CRIMINAL PROCEDURE CODE. ACT 
V OS’ 1898 (X OE 1882; X OP 1872 ; 
VIII OP I860 ; XXV OP 1881)— contd. 


CRIMINAL PROCEDURE CODE. ACT 
V OP 1898 (X OP 1882 ; X OP 1872 ; 
VIII OP 1869 ; XXV OP 1861) — contd. 


— s. 195 — contd. 

conferred on a Court of Appeal by s. 195. In a case 
in which both the Original Criminal Court and the 
Appellate Criminal Court refuse sanction, the High 
Court, as a Court of revision, may call for the record 
and, if the refusal proceeds on an error of law, it may 
accord the sanction, which ought to have been 
granted by the Appellate Criminal Court and such 
sanction will be operative for the purposes of els. ( h ) 
and (c) of sub-s. (1). A plaintiff in a suit applied for 
attachment before judgment and filed an affidavit in 
support of that application, in which he stated that 
the defendants intended to alienate their properties 
with mala fide intentions. He did not state in the 
affidavit that this statement was based on what he 
had been told. He was, however, orally examined, 
and then deposed that he had heard that the defend- 
ants were intending to alienate property. The 
petition was dismissed. Thereupon sanction was 
asked for, the Subordinate Judge according sanction 
only for an offence under s. 199 of the Indian Penal 
Code, and refusing sanction for offences under ss. 193, 
196 and 200. The sanction accorded was not based 
on the oral evidence, but on the statement in the 
affidavit, The defendants appealed (under s. 195 of 
the Code of Criminal Procedure) against the refusal 
to grant sanction for offences under ss. 193, 196 
and 200, to the District Judge who accorded sanc- 
tion for the prosecution of the petitioner under those 
sections also. Held , on revision, that the District 
Judge had not exercised a sound discretion in accord- 
ing the sanction, for although the petitioner had not. 
stated in his affidavit that the statements therein 
were made on hearsay, he had stated so in his ora l 
evidence and the affidavit was not inconsistent with 
that evidence. Quaere : Whether a Village Magis- 
trate is a Magistrate within the meaning of s. 197, 
cl. (a) of the Code of Civil Procedure, 1882, as 
that expression is defined in the Imperial General 
Clauses Act. Palaniappa Chetti v. Annamalai 
Chetti (1904) . . I. L. Tt. 27 Mad. 223 

2. .... . — . — — Penal Code ( Act 

XLV of I860), s. 193 — Extension of time under s. 195 
—J adge on Original Side , is “ High Court” within 
the meaning of s. 195 , sub-s. (6). A Judge sitting on 
the Original Side, who granted sanction to prosecute 
under s. 193 of the Penal Code, is a “ High Court ” 
within the meaning of sub-s. (6) of s. 195 of the 
Criminal Procedure Code. Eakiruddin v. G. L. 
Garth , 3 C. W. N. 91 , referred to. He may, there- 
fore, extend the time for such prosecution^ if good 
cause be shewn. Darbari Mandar v. Jagoo Lai, 

1. L. R. 22 Calc. 573 , dissented from. Joydeo Singh 
v. Harihar Pershad Singh , I. L. R. 11 Calc. 577 ; 
Mangorcm v. Behan, I. L. R. IS All. 358 ; Karup- 
pana v. Sinna Gounden , I. L. R. 26 Mad . 480 ; In re 
Mutlm Kudum, I. L. R. 26 Mad. 191 , referred to. 
Dinobandhu Nand y v. Httreymutty Dassee 
(1904) 8 C. W. 3N. 797 

3. — — — — — - — Power of superior j 

Court to revoke sanction after complaint lodged. P | 


■ — — ■'■S, 195 — contd. 

obtained sanction from a Stationary Sub-Magistrate 
to prosecute S for offences under ss. 211 and 193,. 
Penal Code, alleged to have been committed before 
that Magistrate. P did not prefer any complaint 
in pursuance of the sanction, but the police, rely- 
ing on it, preferred a charge sheet .to the Joint 
Magistrate against the accused in respect of the 
alleged offence under s. 211. The Joint Magistrate 
struck the case off his file, giving as his reason for so 
doing that he suo motu quashed the Sub-Magistrate’ s 
sanction under s. 195 (6) 'of the Code of Criminal 
Procedure. Held, that the Joint Magistrate’s action 
in striking the case off his file w r as legal and proper, 
though the reason given by him for so doing was 
erroneous and his act in quashing the sanction ultra 
vires. A Joint Magistrate, though authorized under 
s. 407 (2) to entertain appeals preferred by persons 
convicted on a trial by the Stationary Magistrate, is 
not the Court to which appeals from the Court of the 
Stationary Magistrate ordinarily lie, within the 
meaning of s. 195 (7). The Court, to which the 
Court of the Stationary Magistrate is, within the 
meaning of s. 195 (6) and (7), subordinate is that of 
the District Magistrate. Eroma Varktr v. Emperor,, 
I. L. R. 26 Mad. 656, and Sadhu Ball v. Ram 
Churn Past, I. L. R. 30 Calc. 394 , followed. The 
Joint Magistrate could not, therefore, revoke the 
sanction given by the Stationary Sub-Magistrate,, 
the District Magistrate alone having the power to 
revoke or grant a sanction given or refused by the 
Stationary Sub-Magistrate. Nor was it competent 
to a District Magistrate, under s. 407, to direct that 
applications for revoking or granting a sanction 
given or refused by a Sub-Magistrate may be pre- 
sented to the Joint Magistrate. Whether the Court 
authorized to exercise such a powder under sub-s. (6) 
can exercise it suo motu , as if it were a Court of 
revision, where no application has been made to it 
either to give a sanction which has been refused or to 
revoke a sanction which has been given. Quaere : 
The course pursued by the police in sending a police 
report in respect of the offence w r as contrary to law ; 
but whether, on the strength of the sanction ac- 
corded to P , a police officer or other stranger might 
have preferred a complaint against S. Queere: 
The mere fact that a complaint has been made, in 
[ pursuance of sanction, will be no bar to a Court com- 
petent under sub-s. (6) to deal with an application 
for revoking such sanction, entertaining such appli- 
cation and disposing of it according to law, even if 
the complaint in pursuance of the sanction has been 
preferred to itself. In the matter of Stjbbamma 
(1904) . . . . I, L, B. 27 Mad, 124 

4. . — - Whether a sanc- 

tion granted to a particular person could be availed of 
by some other person. A sanction for prosecution 
expressly given to a particular applicant cannot be 
availed of by some other person against that persons 
wish and witho ut his authority. Giridhari Mondul 
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CRIMINAL PROCEDURE CODE. ACT 
V OF 1898 (X OF 1882 ; X OF 1872 ; 
VIII OF 1869 ; XXV OF 1861)— contd. 


■ S. 195 — contd. 


v. Jjchit Jha , I. L» E. 8 Calc. 435 ; Bapercim Surma 
v. Gouri Nath Butt, 1. L. E. 20 Calc. 474 ; In re 
Banarsi Das, I . L. E. 18 All. 213; Kali Kinkar 
Sett v. Nritya Copal Boy , 8 C. W. N. 883 , and 
JJiirga- Da$ Eukhit v. Queen-Empress , I. L. E. 27 
Calc. 820 , referred to. Jogendea Nath Mookek- 
jee v. Sarat Chandra Banerjee (1905). 

I. L. R. 32 Calc. 351 
s.c. 9 C. W. N. 277 

5 , __ _ — Ealse Charge — 

lalst information — Penal Code ( Act XLV of I860), 
ss. 182 , 211. The accused, a railway station-master, 
telegram to a head-constable of 
the Railway Police : — ‘ w A bag of paddy was stolen 
imm my goods-shed last night. Thief was caught. 
Please come ; prosecute him. ’ J The head-constable 
inquired into the matter and reported it to be false. 
The Inspector of Police, in submitting the case to 
the . District Magistrate, recommended that the 
station-master should be called upon to show cause 
why he should not be prosecuted under s. 182 or 
s. 211 of the Penal Code. A judicial inquiry was 
held by a Deputy Magistrate, and the District 
Magistrate sanctioned the prosecution of the accused. 
eu ?? cu ® e< ^ was * ,r * ec * anc l convicted under s. 182 of 
the Penal Code by an Assistant Magistrate with 
second class powers : Held , that the sanction given 
by the District Magistrate was sufficient ; that a 
prosecution for a false charge might be under s. 182 
or s. 211 of the Penal Code, but if the false charge 
was a serious one, the proper course would be to 
proceed under s. 211. Held, further, that the 
present case not being a serious one, it was quite 
legal to prosecute the accused under s. 182 of the 
V^ e - Seem Kalita, I. L. E. 5 Calc. 

184 ; Russik Lai Mullick, In re, 7 C. L. E. 382 , 
followed. Emperor v. Sarada Peosad Chatteejee 
( l905 > • • . I. L. E. 32 Calc, 180 

Sanction to pro- 


6 . 


secute, notice of application for sanction— Practice. 
When an application is made to a Court under s. 195 
of the Code of Criminal Procedure for sanction to 
prosecute, although it is not legally necessary that 
notice of such application should be given to the 
opposite party before orders are passed thereon, 
nevertheless it is highly desirable that such notice 
should be given. Pampapati Sastri v. Subha Sastri , 
I.L.E.2 Mad. 210 ; In re Bad Gangadhar Tilak , 4 
Bombay Law Reporter 750 ; Mangar Earn v. 
Behan, I. L. E. IS All . 358, and Maulci Bakhsh 
v. hiazo, All. Meekly A otes, 1904, 171 , referred 
to. Inayat Ali v. Mohae Singh (1905) 

I. L. R. 28 All. 142 
Application for 


— jo 7 

sanction to prosecute— Dismissal of the application 
for default Appellate Court cannot grant sanction on 
appeal— Dismissal of application for default not 
permissible— Review. of order not permissible under 
tm Code. An application was made by the Public 


CRIMINAL PROCEDURE CODE, ACT 
V OF 1898 (X OF 1882 ; X OF 1872 ; 
VIII OF 1869 ; XXV OF 1861)— contd. 

• s. 195 — contd. 


Prosecutor of Belgaum to the Subordinate Judge 
of Gokak for sanction to prosecute one G for 
offences committed in his Court. The Public 
Prosecutor failed to appear in the Court on the day 
and at the hour fixed for the hearing of the appli- 
cation. The Subordinate Judge dismissed th© 
application as for default. On an application 
being made to review this order the Subordinate 
Judge declined to do so. Oil appeal, however, 
the District Judge granted the sanction under 
s. 195 of the Criminal Procedure Code (Act V of 
1898). Held, that the District Judge had no 
jurisdiction to accord the sanction on appeal, under, 
s. 195 of tl^e Criminal Procedure Code (Act V of 1898) 
inasmuch' as there was no sanction given or refused 
by the Subordinate Judge. The only jurisdiction, 
which the District Judge had under the circumstan- 
ces was to revise the order passed by the Subordi- 
nate Judge dismissing the application as for default. 
Held, further, that there was no provision in the 
Criminal Procedure Code (Act V of 1898) which 
warranted the Subordinate Judge in rejecting or 
dismissing the application of the Public Prosecutor, 
because of his failure to appear at the time th© 
application was called on for dismissal. The Subor- 
dinate Judge -was bound to consider the application 
on its merits, even though the party, who made it, 
was not there to help the Court. Held, also, that 
the Subordinate Judge had no power to review his 
order because the Criminal Procedure Code contained 
no provision giving jurisdiction to a Court to review 
orders passed under it. Gopal Siddeshwar 
Deshpande, In re (1908) I. L. R. 32 Bom. 203 
8. — — Sanction to pro- 

secute- — Jurisdiction to grant or revoke sanction . 
Application was made under s. 195 of the Code of 
Criminal Procedure to a Magistrate of the 3rd class, 
who tried the original ca se, for sanction to prosecute 
the complainant. This application was refused. A 
further application was then made to the District 
Magistrate, who granted sanction. Held, that the 
Sessions Judge had no power to set aside the order 
of the District Magistrate granting sanction. Ram 
Deni v. Nand Lal Rai (1908) 

I. L. R. 30 All. 109 


9. 


Criminal Proce- 


dure Code {Act V of 1898), s. 195— Sanction for 
prosecution, whether should be given during pendency 
of civil litigation involving a decision of the same 
matter — Delay — Indian Penal Code ( Act XLV of 
I860), ss. 182 and 211 , offences under . Where on an 
information lodged to the Police by the petitioner 
alleging that there had been a burglary in his house 
and a sum of money and a mortgage bond had been 
stolen and that he suspected one K and his brother- 
in-law one B who, he said, would be benefited by the 
loss of the mortgage bond, the Deputy Commissioner 
directed an enquiry by a Deputy Magistrate who on 
enquiry found the information to be false and sub- 
mitted his report to the Deputy Commissioner and 
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CRIMINAL PROCEDURE CODE, ACT 

V OP 1898 (X OP 1882 ; X OP 1872 ; 

VIII OP 1889 ; XXV OP 1881)— contd, 

s. 195 — cor, id. 

the Deputy Commissioner directed the prosecution 
of the petitioner under s. 211, Indian Penal Code, 
but this order having been set aside by the High 
Court, the Deputy Commissioner returned the 
record of the case to the Deputy Magistrate who had 
held the enquiry and the Deputy Magistrate on the 
examination of two more witnesses tendered by the 
petitioner ordered his prosecution under ss. 182 and 
213, Indian Penal Code : Held , that the order 
for prosecution was not bad in law under s. 476, 
Criminal Procedure Code- JBegu Singh v. The 
Emperor, 11 G . W. N. 568 : s. c. I. L. 11 34 Gale. 
551 ; Rahimdulla v. The Emperor, I. L. R- 31 
Mad. 140 , explained. It would be a danger- 
ous doctrine to lay down any hard and fast rule to 
the effect that a criminal trial or enquiry should of 
necessity be stayed simply because a civil suit has 
been instituted between the parties in which some 
or all the matters materially in issue in the criminal 
case would have to be determined, until the civil 
litigation was finally decided. Jadu Lai v. Lowis, 
11 G. W. N. 712 : s . c. L L. R. 34 Gale . 848, 
explained. It is very desirable in the ends of 
justice that when a competent Court has taken 
upon itself the responsibility of ordering a prose- 
cution under s. 476, Criminal Procedure Code, that 
that prosecution should be entertained as speedily 
as possible while the evidence on both sides is fresh. 
HemClianlra v. Aiul B chary, I. L. R. 35 Calc. 909 , 
followed. But a Court may well hesitate to 
give sanction under s. 195, Criminal Procedure Code, 
to a private individual to prosecute his adversary 
for an offence alleged to have been committed 
during the pendency of a. civil litigation before it 
has terminated. Where in his information to the 
Police, the petitioner did not name any one as the 
actual offender but what he did was to report that a 
burglary or theft had taken place in his house and 
that he suspected that the opposite party had 
instigated it : Held, that the order for prosecution 
of the petitioner under s. 211, Indian Penal Code, 
was justified, as it was found by the Magistrate that 
as a matter of fact no burglary or theft had at all 
taken place as alleged by the petitioner. Brojo- 
bashi Panda..*. The Emperor (1908) 

13 G. W. 3S". 398 

. 10. — — - — — , — - — — . Sanction to pro- 

secute — Appeal. Held, that when sanction to 
prosecute has been granted by a Court under the 
provisions of s. 195 of the Code of Criminal Proce- 
dure, drily one appeal from such order will lie under 
that section. Salig Ram v. Ramji Lai , 1. L. R. 28 
All . 554, Emperor v. Serh Mai, Weekly Notes, 1908, 
p. 120, and Muthvswami v. Mudali v. Veeni Cheetti, 
I. L , M. 30 Mad. 382, referred to. Kanhai Lal v. 
Chad ami Lal (1908) . I. L. B. 31 All. 48 

— s, 195, sub-s. (1) cl. (b). 

See Sanction for Prosecution. 

11C.W.H.909 


CRIMINAL PROCEDURE CODE, ACT 

V OP 1898 (X OP 1882 ; X OP 1872 ; 

VIII OP 1869 ; XXV OP 18 8l)~contd. 

- s. 195, els. (4), (6). 

See Sanction eor Prosecution. . 

11 C. W. 3ST. 195 

. ss. 195 cl. (4), 234, 380 cl. (1), 

537. 

See Sanction for Prosecution. 

1. 1». R. 38 Calc. 808 

s. 195 v 6). 

See Appeal, Criminal Cases. 

I. Ii. R. 30 Mad. 382 

1. s. 195, cl. (6) “ High Court," 

meaning of — Execution of time — Appeal, right of — 
Jurisdiction. An appeal lies from an order, which 
purports to extend the period of an old sanction, but 
in effect is an order granting a new sanction to pro- 
secute. c< High Court ” in s. 195 of the Criminal 
Procedure Code (Act V of 1898) does not mean a 
Judge sitting on the Original Side of the Court, but 
it means a Civil Appellate Bench of the Court ; a 
Judge sitting on the Original Side has consequently 
no jurisdiction to entertain an application for ex- 
tending the time during which a sanction under 
s. 195 of the Code is to remain in force. Such time 
cannot be extended after it has expired. In re 
Muthuhuniam Pillai, I. L. R. 26 Mad. 190, and 
Karuppana Servagaran v. Sinna Gounden , I. L. R. 
26 Mad. 480, dissented from. Kali Kinkar Sett 
v. Dinobandhu Handy (1905) 

I. L. R. 32 Calc. 379 
s.e. 9 C. W. K 321 

2. - Appeal — Remand . 

The powers conferred under s. 195 of the Code of 
Criminal Procedure are of a very special nature and 
no inherent jurisdiction can be attributed to any 
Court in the exercise of such powers, unless it is 
incident to their proper exercise. A Court to which 
an appeal is presented against an order granting or 
refusing sanction under s. 100 of the Code of Crimi- 
nal Procedure has no power to remand the ease for 
a fresh inquiry. Rama Ayyar v. Venkatachella 
Padayachi (1907) . .1. I». R. 30 Mad. 311 

s. 195, els. (6), (7) — Appeal against 

order of District Court granting sanction — -Power 
of High Court on such appeal. An appeal lies to 
the High Court against an order of the District 
Judge granting sanction under els. 6 and 7 of 
s. 195 of the Code of Criminal Procedure. Where 
such order has revoked the sanction granted 
by the Munsif for prosecution under certain sections 
of the Penal Code, but granted sanction to prosecute 
under other sections, it is competent to the High 
Court on appeal, therefrom, not only to revoke 
the sanction granted, but also to grant the sanction 
refused. Kannambath Imbiohi Nair v. Manatha- 
nath Ramar Hair (1906) I. L. R. 29 Mad. 122 

i — s.195 (7) (e) — Sanction to prosecute, •— 

Granted by Collector — Set aside by District Judge- 
Jurisdiction. Where a Collector granted sanction 
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CRIMINAL PROCEDURE CODE, ACT 
V OE 1898 (X OF 1882 ; X OP 1872 ; 
VIII OE 1869 ; XXV OE 1861)— contf. 

s. 195 (7) (c) — concld. 

for prosecution for perjury in a case in which no 
appeal lay, and the District Judge revoked the 
sanction : H eld that under cl. (e) of sub-s. 7 of 
s. 195 of the Code of Criminal Procedure, the District 
Judge, as being the principal court of original 
jurisdiction, had jurisdiction to revoke the sanction. 
Wazir Muhammad v. Hub Rat, (1909) 

I. I*. R. 31 All. 313 

ss. 195, 196, 197, 215, 430— Sanc- 
tion — Notice to accused — Reference to High Court — 
Revisional 'powers. S. 215 of the Code of Criminal 
Procedure is not applicable to a case in which a 
commitment in question has not been made under 
any one of the four sections therein specified, but 
has been made under the directions of the High 
Court under s. 526 (1) iv. An order of a Sessions 
Judge or District Magistrate passed under s. 436, 
directing commitment, may be quashed by the 
High Court in the exercise of its revisional powers, 
though not under s. 215. But an order passed by 
the High Court itself under s. 526 cannot be so 
revised. Sanction accorded by Government under 
s. 197 is not null and void for the reason that no 
notice was given to the accused to show cause why it 
should not be given. It is a matter left to the discre- 
tion of Government whether such opportunity 
should be given to the person concerned before 
sanctioning his prosecution. There is a marked 
distinction between the classes of offences dealt with 
in s. 195, els. (6) and (c), and those dealt with in 
s. 197. A Court granting sanction under s. 195 (5) 
and (c) does so in connection v ith offences com- 
mitted in or in relation to any proceeding in such 
Court, and the Court therefore acts in its judicial 
capacity in granting the sanction on legal evidence. 
But the Government, in according or withholding 
sanction under |. 197 (for the prosecution of a 
public servant in respect of an offence alleged to 
have been committed by Mm as such public servant), 
acts purely in its executive capacity and the 
sanction need not be based on legal evidence. The 
Criminal Procedure Code does not prescribe any 
particular form for the sanction required by s. 197 
as it does in the case of a sanction accorded under 
s. 195. In the matter of Kalagava Bapiah 
(1904) .... I. Xj. R. 27 Mad. 54 

— ss. 195, 200 (Tb) — Initiation of pro- 

ceedings ■ — Prosecution by another without author- 
ity — Presidency Magistrate — Practice. Under a 
sanction to prosecute expressly restricted to a cer- 
tain person, the prosecution may be initiated by 
another person expressly authorised by him to 
whom the sanction was granted ; but such author- 
ity must be a matter of record so as to enable the 
accused to challenge its validity both before the 
Magistrate also on appeal or revision. A Presidency j 
Magistrate is not excused by s. 200, cl. (b) of the j 
Criminal Procedure Code from recording the neces- j 


CRIMIN' AIL PROCEDURE CODE, ACT 

V OE 1898 (X OF 1882 ; X OE 1872 ; 

VIII OE 1869 ; XXV OE 1861)— contd. 

ss. 195, 260 (lb) — concld . 

sary evidence of such authority. Kali Kinkar 
Sett v. Nritya Gopal Roy (1905) 

I. Xj. R. 32 Calc. 469 
s.c. 9 C. W. 3ST. 321 

----- - — SS. 195 (1), el. (b), 432,433 (1). 

See Sanction for Prosecution. 

I. Xj. R. 33 Calc. 193 

. ss. 195, 235 — No sanction . required 

when the actual offence charged is not one for which 
sanction is necessary under s. 115 of the Code of 
Criminal Procedure , though the facts alleged disclose 
an offence for which no prosecution can be enter- 
tained ivithou t sanction under that section. T he agent 
of a decree-holder accompanied an Amin to execute 
the decree and was obstructed and assaulted in 
endeavouring to effect execution. The agent ap- 
plied to the Court for sanction to prosecute for an 
offence under s. 186 of the Penal Code, and on the 
sanction being refused, he presented a complaint 
against the party, who assaulted him, for offences 
under ss. 323 and 355 of the Penal Code. Held, 
that no sanction under s. 195 of the Code of Crimi- 
nal Procedure was necessary, although the facts 
alleged disclosed an offence under s. 186 of the 
Penal Code. When in the course of the commission, 
of an offence, for which no prosecution can be 
entertained without sanction, other offences which 
may form the subject of separate charges under 
s. 235 of the Code of Criminal Procedure, and for 
which no sanction is required, are committed, a 
complaint in respect of the latter offences can be 
entertained without sanction being obtained for 
the former. Kkistna Pillai v. Krishna Konan 
( 1907) . . - . I. L. R. 31 Mad. 43 

ss. 195, 439. 

See Civil Procedure Code, 1882, s. 622. 

I. Xj. R. 31 All. 38 

1. - — - Sanction, to pro-. 

secute — Revision — Appeal — Indian Penal Code 
{Act XLV of I860), s. 211. Held , that an appli- 
cation made under cl. 6 of s. 195 of the Code of 
Criminal Procedure may properly be regarded as an 
application by way of appeal, though it is not 
material by what name the application is called in 
pursuance of which the appellate Court revokes (or 
grants) a sanction granted (or refused) by a subor- 
dinate Court. Mehdi Hassan v. Tota Ram. J. L. R. 
16 All. 61, discussed. Held, also, that to consti- 
tute the offence provided for by s. 211 of the Indian 
Penal Code it is sufficient that a false complaint 
should be made against any person. It is not 
necessary that summons should be issued upon such 
complaint. Hardeo Singh v. Hanuman Dat 
Harain (1904) . . I. L. R. 26 AIL 244 

2. — Civil Procedure 

Code, s. 622 — Revision — Sanction to prosecute — 
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CRIMINAL PROCEDURE CODE, ACT 

V OF 1898 (X OP 1882 ; X OP 1872 ; 

VIII OP 1809 ; XXV OP 1801)— contd. 

— : — ss, 195 and 439 — concld. 

Jurisdiction. Where sanction to prosecute is 
granted under the provisions of s. 195 of the Code 
of Criminal Procedure by a Civil Court, the High 
Court has no jurisdiction in the exercise of its 
revisional powers on the Criminal side to interfere 
with such an order. Nazir Hasan v. Host Muham- 
mad, I. X. JR. 26 All . 1 , overruled. In the matter 
of the petition of Bhup Kunwar , I . L. B. 26 All. 
249 ; In re Chennana Goud , 1. L. B. 26 Mad. 139 ; 
Flower v. Lloyd, L. B. 6 Ch. D. 297, and Hiss Urban 
Sanitary Authority v. Aldrich, L. B. 2 Q. B. D. 179 , 
referred to by Knox, J. Salig Ram v. Ramji Lal 
( 1906) . . I. L. R. 28 All. 554 

3, — . Sanction to f pro- 

secute — Bevision — Powers of High Court. An appli- 
cation under s. 195 of the Code of Criminal Proce- 
dure for sanction to prosecute was made to and 
granted by a Magistrate of the first class. A 
further application under s. 195 of the Code to 
revoke the sanction was made to the Sessions 
Judge, but was rejected. Held, that the High Court 
had power to send for the record of the case under 
s. 435 and to interfere, if necessary, under s. 439 
of the Code of Criminal Procedure with these 
orders. Kusalv. Badri, Weekly Notes (1907) 283, 
overruled. Muthuswami Mudali v. Veeni Chetti, 
I. L. B. 30 Mad. 382, referred to. Emperor v. 
Serh Mal . . . I. L. R 30 All. 243 

1. — ss. 195, 47 6— Penal Code (Act 

XLV of 1860), ss. 193, 210 — Sanction to prosecute 
— Befusal by Subordinate Judge— District Judge on 
appeal may institute proceedings under s. 476 — 
Court — Interpretation. An application was made 
to a Subordinate Judge for sanction to prosecute L 
for offences punishable under ss. 193 and 210 of 
the Penal Code (Act XLV of 1860). The Subor- 
dinate Judge refused to grant the sanction. On 
appeal, the District Judge varied the order and 
directed the lower Court to prosecute L for an 
offence under s. 210 of the Penal Code. Held, that 
the District Judge had jurisdiction to pass an order 
under s. 476 of the Criminal Procedure Code (Act 
V of 1898) ; that it was not competent to him to 
direct the Subordinate Judge to prosecute L for an 
offence under s. 210 of the Penal Code and that he 
should himself have proceeded according to cl. 
(h) of s. 195 read with s. 476 of the Criminal Pro- 
cedure Code. The word “ Court 99 in s. 476 of the 
Criminal Procedure Code includes within its scope 
the other Courts, to which such Court is subordinate, 
referred to in s. 195 of the Code. Begu Singh v. Em- 
peror,!. L. B. 34 Calc. 651, dissented from. In re 
Lakshmidas Lalji (1907) I. L. R. 32 Bom. 184 

2. Sanction to prose- 

cute and order for prosecution— Offence against 
public justice— Penal Code (Act XLV of I860), s. 
209— Offence committed before Small Cause Court- 
Sanction granted by such Court revoked by District 
Judge— High Court or District Judge, if 'may order 
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CRIMINAL PROCEDURE CODE, ACT 

V OP 1898 (X OP 1882 ; X OP 1872 ; 

VIII OP 1809 ; XXV OF 1861)— contd. 

— ss. 195, 470 — concld, 

prosecution under s. 476 — High Court if may grant 
sanction under s. 195, or set aside order revoking 
sanction — Powers of revision — Civil Procedure Code 
(Act V of 1908), s. 115 — Acting illegally in exercise 
of jurisdiction. Where a Small Cause Court Judge 
granted sanction to the District Magistrate to 
prosecute the petitioner for an offence under s. 
209, Indian Penal Code, and the sanction was 
revoked by the District Judge on the ground that 
a sanction could not be granted to a third party, 
but the District Judge nevertheless ordered the 
prosecution of the petitioner under s. 476, Criminal 
Procedure Code, there being, in his opinion, a 
primd facie case against the petitioner. Held, that 
neither the District Judge nor the High Court 
had power to order the prosecution of the peti- 
tioner under s. 476, Criminal Procedure Code. 
Begu Singh v. Emperor, I. L. B. 34 Calc . 551 , 
followed. That the High Court was not, for the 
purposes of s. 195 of the Code, the Court to which 
the Small Cause Court was subordinate, and so 
could not grant sanction under cl. (6) of sub-s. 
(1) of s. 195. That the High Court had jurisdiction 
to set aside the order of revocation and to restore 
the original sanction, under s. 115 of the Civil 
Procedure Code, the District Judge having acted 
illegally in the exercise of his jurisdiction in revok- 
ing the sanction which had been properly 
granted to the District Magistrate. Qucere : 
Whether the High Court had power under cl. 
(b) of sub-sec. (1) of s. 195, to interfere with the 
order of the District Judge revoking the sanction. 
Hamijuddi Mondal v. Damodar Ghose , 10 G. W. N. 
1026 , is on this point in conflict with Girija Sankar 
Boy v. Benode Sheikh, 5 G. L. J. 222, and has been 
dissented from by a Full Bench of the Madras High 
Court in Muthu Swami Mudali v. Veeni Chetti , I. 
L. B. 30 Mad. 383. There is nothing in 
the statute law to limit the grant «f sanction to a 
party to the proceeding in connection with which 
the offence aimed at was committed. Sanction to 
prosecute for an offence against public justice may 
best be granted to a public officer, for there can 
be no better recipient of such sanction. In re 
Chandra Kanto, 3 C. W. N. 3, distinguished. 
The principles relating to the grant of sanctions to 
prosecute and the reasons for the safeguards 
provided by ss. 195 and 476, indicated. “ Offences 
against public justice ought to be pressed primarily 
in the interests of public justice and never as 
a means of satisfying a private grudge.” Ram 
Prosad Malla v. Raghubar Malla (1909) 

13 C. W. N. 1038 

ss. 195, 537 — Sanction, want of, 

only an irregularity and not fatal to the prosecu- 
tion. The general provisions of s. 195 of the 
Code of Criminal Procedure ought not to be so con- 
strued as to nullify the special provisions of s. 537 
(b). The want of sanction required by s. 195 
of the Code of Criminal Procedure is not fatal to 
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CRIMINAL PROCEDURE CODE, ACT 
V OE 1898 (X OE 1882 • X OE 1872 ; 
VIII OE 1869 ; XXV OE lBQl)—contd. 

ss. 195, 587 — concld. 


a prosecution, unless the accused is prejudiced there" 
by. Raj C "founder Mozumdar v. Gour Ghunder 
Mozumdar , I. L. R. 22 Calc. 176, dissented from. 
Ismal Rowther v. Shunmugavelu Nad an (1905) 
I. L. R. 29 Mad. 149 

, - s. 196. 


See Defamation — Imputation on a 
Wife . . I. L.R.25 Bom. 151 

See Joinder of Charges. 

I. L. R. 25 Bom. 90 

ss. 196, 200. 

See Sedition . I. L. R.35 Calc. 141 ! 

ss. 196, 4 (b), 200, 225, 287, 587 ; 

— Indian Penal Code — Act XLV of I860, ss. 109 , | 
114, 124 (a). — Evidence Act 1 of 1872, s. 14(a ) — ! 
Sanction under s. 196, Criminal Procedure Code , 
form of — Sanction to 'prosecute under s. 124 (a) will 
authorise prosecution under ss. 124 (a) and 114, 
Indian Penal Code— Complaint by Police officer not 
a police report ‘under s. 4 ( b ), Criminal Procedure 
Code — Defects in complaint cured under s. 537, 

• Criminal Procedure Code — Irregular order to 
investigate after cognisance under s. 200 , Criminal 
Procedure Code — Defective charge under s. 124 (a), 
Indian Penal Code, curable under ss. 537 and 225, 
Criminal Procedure Code — Intention of speaker may 
be gathered from speeches other than those charged ■ — 
Admissibility of speeches to prove object of cons - 
piracy — Statement forwarded by accused admissible 
under s. 287, Criminal Procedure Code — Requisites of 
offence tinder s. 124 (a), Indian Penal Code . 

8. 196 of the Criminal Procedure Code only re- 
quires that the complaint should be made upon 
authority from tl|| Local Government and not that 
the actual complaint must be expressly authorised 
by the Local Government. The Court has only to 
see whether the complaint is made by order or 
under authority of Government. Queen-Empress 
v. Bal Gangadhar Tilak, I. L. R., 22 Bom. 122, 
referred to. Where a Police officer files a complaint 
in a non-cognisable case or regarding an offence 
of which it is not his duty to report, such com- 
plaint is a complaint within s ; 4 (b) of the 
Criminal Procedure Code and is not a police report. 
King-Emperor v. Sada, I. L . R., 26 Bom. 150, 
referred to. A complaint is not defective be- 
cause it did not set out the speeches or alleged 
. seditious words which form the subject-matter 
of the subsequent charge. Even if such omission 
is a defect, it is an irregularity which will be cured 
by s. 537 (a) unless it has occasioned a failure 
of justice. When a magistrate, after duly taking 
cognisance of a case under s. 200, Criminal 
Procedure Code, makes an order to investigate 
not authorised by law, such unauthorised order 
does not vitiate subsequent proceedings. A charge 


CRIMINAL PROCEDURE CODE, ACT 
V OE 1898 (X OE 1882 ; X OF 1872 ; 
VIII OE 1869 ; XXV OE 1861)— contd. 

-ss. 196, 4 (b), 200, 225, 287, 537— 


concld. 


of an offence under s. 124 (a) is defective if it does 
not set out the speeches alleged to be seditious ; 
but such defect does not, under ss. 537 and 225 
of the Code of Criminal Procedure, vitiate the pro- 
ceedings and any objection on the ground of such 
defect ought to be taken as early as possible. 
Where certain speeches form the subject-matter of a 
charge for sedition and when such speeches form 
part of a series of speeches or lectures on one topic, 
delivered within a short period of time, any of such 
speeches or lectures will be admissible, under s. 
14 of the Evidence Act, as evidence to prove the 
intention of the speaker in respect of the speeches 
which form the subject of the charge. Queen- 
Empress v. Jogendra Ghunder Bose , I. L. R. 19 
Calc. 35, and Emperor v. Phanendra Nath 
M liter, /. L. R. 35 Calc . 945, referred to. The 
offence of abetting under s. 109, Indian Penal 
Code, plus presence of the abettor on the occasion 
of the crime abetted is, constructively, under 
s. 114, the offence abetted ; and a sanction, under 
s. 196 of the Criminal Procedure Code, to prose- 
cute for an offence under s. 124 (a) will autho- 
rise a complaint under s. 124 (a) and s. 114. 
Where an agreement exists between two parties, 
in pursuance of which speeches are delivered by 
them, such speeches are admissible to prove the 
object of the agreement. Chidambaram Pillai v. 
Emperor (1908) . . I. L. R. 32 Mad. 3 

s. 197(1872, s. 466; 1881-69, s. 


187 : Presidency Magistrate’s Act, 1877, 
s. 39). 

See False Charge . I. L. R. 19 Bom. 51 
See Administrator- General. 

I. L. R. 30 Calc. 927 

See High Court, jurisdiction of — 
Bombay — Criminal. 

I. L. R. 9 Bom. 288 

See Reference to High Court — Grim’ 
inal Cases . I. L. R. 15 Mad. 36 




See Sanction for Prosecution. 

Acts done by public 

servant — Sanction to prosecution— M ahalkar i. S. 
466 of the Code of Criminal Procedure extends 
to ail acts ostensibly done by a public servant, 
i.e., to acts which would have no special signi- 
fication except as acts done by a pubic servant ; 
therefore, a Mahalkari charged with fabricating the 
proceedings of a case decided before himself could 
not be tried on that charge except with the sanction 
specified in that section. Para. 1 of s, 466, which 
mentions a sanction by Government or its deputy, 
is intended to apply, at least chiefly, to the cases 
of persons specially responsible to Government, 
such as accountants who have failed in their duty ; 
and para. 2, which speaks of sanction by Govern- 
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CBIMENAX PROCEDURE CODE, ACT 

V OF 1888 (X OF 1882 ; X OF 1872 ; 

VIII OP 1869 ; XXV OP 1801)— corf. 

s# X97 — canid , 

ment alone, to persons professing to exercise cer- 
tain authority, and with that pretext doing an act 
which is impeached by a subject, on the ground of its 
being wholly unwarranted, or of an excess or impro- 
priety of some kind. A Mahalkari falls' within the 
class of public servants contemplated in para. 1 
of s. 466 ; a sanction for his prosecution by the 
District Magistrate is, therefore, sufficient. Em- 
press v. Lukshman Sakharam 

I. X. R, 2 Bom. 481 

. ■%' ......... — — — Sanction under , 

whether should specify the offence with precision 
— -Substantial compliance with the terms of the 
sanction. Under s. 197, Criminal Procedure Code, 
the Government in granting sanction need not 
specify the offences with the same precision as is 
necessary in framing a charge. Where the order 
of the local Government sanctioning the prosecu- 
tion of the accused directed the Inspector -General 
of Registration to instruct the District Regis- 
trar to institute a prosecution according to law 
and the District Registrar being himself the 
District Magistrate took cognizance of the case 
against the accused and summoned him and directed 
the actual trial to take place before a special Magis- 
trate to be appointed by the local Government: 
Held, that although taking cognizance of the case 
as District Magistrate was not the same thing 
as initiating the prosecution as the District Regis- 
trar, still the prosecution was instituted in sub- 
stantial accordance with the order of Government. 
Beg. v. Vina, yak Divakar , 3 Bern. H. G , R. Grown 
Cases 32, distinguished. Girwardhaex Lal v. 
The King-Emperor (1909) 

13 C. W. N. 1062 

3, ------ — - - — - - — . — - S auction not neces- 

sary to prosecute a Village Magistrate for making a 
false record. Sanction under s. 197 of the Code of 
Criminal Procedure is not required to prosecute a 
Judge for any act, which is not done by him as 
such Judge. Municipal Commissioners for the City 
Of Madras v. Major Bell , I. L. R. 25 Mad. 15 s 
23 , referred to. A Village Magistrate, in trying 
a case, is not bound to make any record ; and in 
fabricating a false record of an alleged criminal 
case, which had no existence, he is not acting as a 
Judge. No sanction is required under s. 197 of 
the Code of Criminal Procedure for prosecuting 
him for such offence. Palaniady Ptt.t. at v . 
Arunachellum Pillai (1908) 

I. L. R» 32 Mad, 255 

. ; , SS. 187, 537 — No sentence of com- 
petent Court to he reversed for want of sanction 
under s . 195. The words e subject to the provision 
hereinbefore contained 5 in s. 537 of the Code 
of Criminal Procedure must not be construed in 
such a way as to nullify the provisions of cl. (b) 
of the same section that no sentence of a Court of 
competent jurisdiction shall be reversed on appeal 


CRIMINAL PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882 ; X OP 1872 5 
VIII OP I860 ; XXV OP 1801)— contd. 

s. 197 — concldi 

‘ for want of any sanction required by s. 195.’ 

Want of sanction under s. 195 is no ground on 
appeal for setting aside a conviction after trial for 
any offence mentioned in the section. Perumalla 
Nayudu v. Emperor (1907) 

I. D. R. 31 Mad. 80 

s. 198. 

See Appeal in Criminal Case— Crimi- 
nal Procedure Code. 

I. X. R. 25 All 534 

See Complaint — Institution of Com- 
plaint, and Necessary Prelimina- 
ries . XX. R. 25 All. 132, 200 
I. X. R, 26 Mad. 4S 
I. X. R. 10 All. 38 
X X. R. 14 Mad. 370 
X X. R. 26 Calc. 336 

See Defamation — Imputation on a 
Wife . I. X. R. 25 Bom. 151 

Defaming a Hindu 

Widow — Complaint by brother, if cognizable — 
66 Person aggrieved .” Where imputations were made 
against the character of a Hindu lady, a widow who- 
was residing in the house, and under the charge of 
her brother : Held, that, having regard to the- 
circumstances and conditions under which people live 
in this part of India, the brother was a person- 
aggrieved within the meaning of s. 198 of the Code 
of Criminal Procedure and it was competent to a 
Court to take cognizance of the offence of defama- 
tion upon his complaint. Chhotalal Lallubliai v. 
Nathabhai Bechar, I. L. 1 R. 25 Bom. 15 1, dissented 
from. Brahmanna v. Ramakrishna , I. L. R. 18' 
Mad. 250, distinguished. Thakub Das Sub v. 
Adhar Chandra Misri (1904). 

I. X. R. 32 Cal. 425 
i 8 C. W. M. 515 

— - s. 199 (1872, s. 478). 

See Adultery • 24 W. R. Or. 18 

X X. R. 5 All. 233 
X X. R. 29 Calc. 415 
I. X. R. 30 Calc. 910 

See Defamation — Imputation on a 
Wife , .XX. R. 25 Bom. 151 

S* 199 — Complaint, information to 
Police by husband if a— -Taking away or detaining 
a married woman with criminal intent — Penal 
Code {Act XLV of 1860), s. 49S. The word 
“ complaint ” referred to in s. 199 of the Code of 
Criminal Procedure, means a “ complaint 5 5 as 
defined by s. 4, cl. (a) of that Code. Jatra Sheikh 
v. Reazai Sheikh, I. L. R. 20 Calc. 483, referred 
to. Tara Prosad Laha v. King-Emperor (1904) 

8.C. W. XT. 17 

- — ss. 199, 238 — Charge of kidnapping 

and conviction for enticing married woman— Ho 
complaint by husband — Legality. The provision in 
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CRIMINAL PROCEDURE CODE, ACT 
V OP 1888 (X OP 1882 ; X OP 1872 ; 

I VIII OP 1889 ; XXV OP 1861)— 


s. 273). 


• — ■ ss. 199, 238 — conoid . 

s. 199 of the Code of Criminal Procedure, that no 
Court shall take cognizance of an offence under s. 
498 of the Indian Penal Code except upon a com- 
plaint made by the husband of the woman, means a 
complaint by the husband of an offence under 
s. 498, not any complaint made by the husband. 
An accused was charged with kidnapping or ab- 
ducting a woman under s. 366, Indian Penal Code, 
but the Sessions Judge, holding that the prosecu- 
tions had failed to prove either kidnapping or ab- 
duction, convicted the accused, on the evidence, 
of an offence under s. 498. In doing so he pur- 
ported to act under s. 238 of the Code of Crimi- 
nal Procedure. The complaint before the Court 
had been made by the husband, but- was only 
general in terms. Held , that the conviction was 
bad. Empress v. Kallu , I. L. B. 5 All. 233 , follow- 
ed and approved. Bangaru As am v. Emperor 
( 1904) / . . . I. L. R. 27 Mad. 61 

s. 200 (1872, ss. 44, 144 ; 1881-69, 

See Complaint — Dismissal of Com- 
plaint — Power of, and Prelimina- 
ries to, Dismissal. 

2 B. L. R. S. X. 8 : 10 W. R. Or. 49 
7 Mad. Ap. 31 
I. Xi. R. 14 Calc. 141 

See, Complaint — Institution of Com- 
plaint, etc. . I. Xi. R. 10 All. 39 
X. I*. R. 18 AIL 221 
3 C. W. N. 17 
I. D. R. 29 Calc 410 
11 C. W. X. 170 

See Complaint — Power to refer to 
Subordinate Officers. 

3 B. Xi. R. A. Cr. 67 
* 8 B. B. R. 19 

;9 B. Xi. R. F. B. 146 

See Criminal Proceedings. 

7 Mad. Ap. 25 

See Dying Declaration. 

X. Is. R. 38 Calc. 859 

See False Evidence — Contradictory 
Statements . 8 C. W. 3ST. 840 

Sanction for prosecu- 


tion given to a particular person — Prosecution , if it 
can be started by one authorised by him — Authority 
to be a matter of record — Duty of Presidency Magis- 
trate to record evidence of such authority. When 
sanction for prosecution is given to a particular per- 
son, the prosecution may be initiated by a person 
expressly authorised by such person, but the author- 
ity must be a matter of record, so as to enable the 
accused to challenge its validity both before the 
Magistrate and also on appeal or revision. CL ( b ) 
of s. 200 of the Code of Criminal Procedure does 
not relieve a Presidency Magistrate from the 


s. 200 — conoid. 


necessity of recording the necessary evidence of such 
authority. Proceedings instituted against an ac- 
cused by a Presidency Magistrate without exhibit- 
ing or recording such authority were quashed. 
Kali Kjnkar Sett v. Nritya Gopal Roy (1904) 

8 C. W. 1ST. 883 

s. 202 (1872, s. 146: 1881-09, 


s. 180). 


See Criminal 

LABITY 


See Complaint — Dismissal of Com- 
plaint — Power of, and Prelimina- 
ries to. Dismissal. 

X. Xi. R. 14 Calc. 114 
6 C. W. N. 295 

See Complaint — Institution of Com- 
plaint and necessary Preliminaries. 

21 W R. Or. 44 
I. Xi. R. 13 Cale. 334 
1 a W. "N. 17 
X. Xi. R. 29 Calc. 410 

See Complaint — Power to refer to 
Subordinate Officers. 

X. Xi. R. 9 Mad. 282 
X. Xj. R. 12 Bom. 161 
X. D. R. 20 Mad. 387 
4 C. W. X. 305 

Proceedings — Irregu- 

X. Xj. R. 25 Mad. 546 

See Magistrate, jurisdiction of— 
General Jurisdiction. 

X. Xi. R. 24 Cale. 107 
4 C. W. N*. 604 

See Pleader — Appointment and Ap- 
pearance . . 8 Bom. A. C. 202 

See Police Inquiry. 

2 R. R. R. S . NT. 6 : 10 W. R. Cr. 49 
I. Xj. R. 12 Bom. 161 

See Witness— Criminal Cases — Exam- 
ination of Witnesses. 

X. Xi. R. 24 Cale. 167 

_ s. 203. 

See Complaint — Dismissal of Com- 
plaint. 

See Complaint — Institution of Com- 
plaint and necessary Preliminaries. 

X. Xi. R. 13 Cale 334 
X. Xi. R. 13 Bom. 600 
3 C. V. m 17 
6 C. W. N*. 843 

-Revival of Complaint. 
X. Xj. R. 12 Bom. 167 


See Complaint- 
See Defamation 


Dismissal of com- 


plaint no bar to Magistrate rehearing complaint. On 
a reference by the Sessions Judge as to whether it 
was competent to a Magistrate, after dismissing a 


CRIMINAL PROCEDURE CODE, ACT 
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CRIMINAIi PROCEDURE CODE, ACT 
V OF 1898 (X OF 1882 ; X OP 1872 ; 

VIII OP 1809 ; XXV OP 1881 )— contd. 

— s. 203 — contd . 

complaint under s. 203 of the Code of Criminal 
Procedure, to rehear the complaint, when such order 
of dismissal had not been set aside by a higher 
Court : Held (Subrahmania Ayyar and Davies, 
JJ., dissenting), that the dismissal of a complaint 
under s. 203 of the Code of Criminal Procedure does 
not operate as a bar to the rehearing of the com- 
plaint by the same Magistrate, even when such order 
of dismissal has not been set aside by a competent 
authority. Mahomed Abdul Merman v. Pandu- 
mnga Roto, I. L. R. 28 Mad. 256 , dissented from. 
Dwarlca Nath Mondul v. Bani Madhab Banerjee. 

I. L. R. 28 Calc. 652, and Mir Ahwad H ossein v. 
Mahomed AsJcari, I. L. R. 29 Calc. 726 , approved 
and followed. Per Sir Arnold White, C. J . — 
The power to enquire into an offence must be held 
to exist in a Magistrate until something has 
occurred to divest the Magistrate of this jurisdic- 
tion. An order under s. 203 of the Code of 
Criminal Procedure is not a judgment to which 
the provisions of s. 369 will apply. The principle 
of autrefois acquit will not apply as there is no 
trial when the complaint is dismissed under 
s. 203 of the Code of Criminal Procedure. The 
provisions of ss. 147, 400, 215 and 210 of the Code 
of Criminal Procedure of 1872 compared with the 
corresponding ss. 203, 403, 253 and 242 of the pre- 
sent Code. The alterations in the present Code in 
regard to the sections under consideration, were 
merely drafting alterations and were not intended 
to effect and did not effect any alteration in the 
law as laid down by the old Code. Per Benson, 

J. — The decisions in Queen- Empress v. Adam 
Khan , I. L. R. 22 All 106 , Nilratan Sen v. Jogesh 
Chundra Bhattacharjee, I. L. R. 23 Calc. 983 , and 
Mahomed Abdul Mennan v. Panduranga Row , I. 
L. R. 28 Mad. 255, do not apply, as in those cases 
it was not the same, but different Magistrate, 
who proceeded to rehear the complaint. There 
is no bar under the Code to the complaint being 
reheard, unless the proceedings have reached 
such a state of finality that an acquittal or an 
order operating as such under the Code is 
recorded. Per Moore, J. — The maxim nemo 
bis vexari has no application to an order under 
s. 203 of the Code of Criminal Procedure, though 
it may be a good argument, where an accused 
has been discharged under ss. 253 and 259 of the 
Code. Per Subrahmania Ayyar, J. — Although 
the technical doctrine of autrefois acquit will apply 
only to acquittals, the principle underlying such 
doctrine, that a person should not, in respect i 
of an offence, be in jeopardy of prosecution more 
than once, applies to cases where the prosecution 
failed to reach the stage of acquittal without any j! 
fault on the part of the accused, unless its applica- ■ 
tion is precluded by the provisions of the Code. 
Acquittal in common law means an acquittal after 
werdict or sentence. The Legislature having by 
ss. 333, 494 and 248 of the Code of Criminal Pro- 


CRXMINAL PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882 ; X OP 1872 ; 
VIII OP 1869 ; XXV OP 1861)— amid. 

s. 203 — concld. 

eedure given the term a wider significance, the ex- 
planation to s. 403 was intended to guard against 
the term being applied to cases where the plea of 
autrefois acquit was not technically applicable and 
not to bar the application of the aforesaid analogous 
principle, where justice required it. There being 
thus no legal provision to the contrary, an order 
dismissing a complaint or discharging the accused 
must, on the above principle, operate as a bar to 
further enquiry into the same matter as long as such 
order remains in force. Orders under ss. 203, 253 
and 259 cf the Code of Criminal Procedure stand on 
the same footing as regards the application of this 
doctrine. There is no inherent power in a Magis- 
trate to revise his own order of dismissal or dis- 
charge. Emperor v. Chinna Kaliappa Gounden 
(1905) .... I. L. R. 29 Mad. 126 
2 . Complaint — Juris- 

diction — Dismissal of complaint no bar to the 
cognizance of a fresh complaint in pari materia. 
There is nothing to prevent a Magistrate from 
entertaining a second complaint made against 
the same person even though the second complaint 
may be connected with a previous complaint 
which has already been dismissed under the 
provisions of s. 203 of the Code af Criminal 
Procedure. Queen-Empress v. Umedan , All- Weekly 
Notes {1895) 86, followed. DurJca Nath Mondul 
v. Bani Madhab Banerji, /. L. R. 28 Calc. 652, 
and Mir Ahwad Hossein v. Mahomod AsJcari, 
/. L. R. 29 Calc. 726 , referred to. Queen-Empress 
v. Adam Khan, T. L. R. 22 All. 106 , distinguished. 
Emperor v. Mehrban Husain (1906) 

I. L. R. 29 AIL 7 

ss. 203, 204 (1872, s. 147). \ 

See Complaint — Dismissal of Com- 
plaint — Effect of Dismissal. 

24 W. R. Or. 75 

See Complaint — Dismissal of Com- 
plaint — Power of and Preliminaries 
to Dismissal . . 4. C. Xj. R. 534 

2 B. L. R. S. N. 6 : 10 W. R. Or. 49 
10 B. Is. R. Ap. 26 

See Complaint — Revival of Complaint. 

I. L. R. 5. Bom. 405 
7 Mad. Ap. 10 

- ss. 203, 435, 439 — Complaint — Com- 
plaint, dismissal of — Revived of proceedings — 

Illegality. When an original complaint is dismissed 
under s. 203 of the Code of Criminal Procedure, no 
fresh complaint on the same facts can be entertain- 
ed so long as the order of dismissal is not set aside 
by a competent authority. Mir Ahwad Hussein v. 
Mahomed AsJcari, 1. L. R. 29 Calc. 726 , differed 
from. Abdul Menan v. Panduranga Row (1905) 
I. L, R. 28 Mad. 255 
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CRIMINAL PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882 ; X OP 1872 ; 
VIII OP I860; XXV OP 1881 )—contd. 

ss. 203, 437. 

See Complaint . I. L. R. 38 Calc. 415 
See Further Inquiry 11 C. W. N. 316 

— — ; ss. 203, 437 and 439 — Complaint, 

■dismissal of — Presidency Magistrate — J urisdic - 
tion of High Court to order further enquiry on 
the merits — Charter Act (24 and 25 Viet , c. 104), 
■s. 15. Where a complaint lias been dismissed by 
Presidency Magistrate under s. 203 of the Criminal 
Procedure Code, the High Court has no power to 
direct a further enquiry under ss. 437 and 439 cf 
the Code, but only under s. 15 of the Charter Act 
(24 and 25 Viet., c. 104). The question of the 
propriety or the impropriety of the order of dis- 
missal does not strictly come within the authority 
vested in the Court thereunder. Debi Bux Shroff 
v. Jutmal Dungarwal (1906) 

I. L. R. 33 Calc. 1282 


s. 204 (1872, s. 148). 


CRIMINAL PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882 ; X OP 1872 ; 
VIII OP 1869 ; XXV OP lS6l)—contd. 


See Police Act, 1861, s. 29. 

25 W. R. Or. 20 

ss. 204, 205. 

See Paedanashin Women. 

I. L. R, 21 Gale. 53S 

— s. 205. 

See Contempt of Court — Penal Code, 

s. 174 . . . 5 C. W. N. 131 

s. 206, et seq. — Discharge — Practice- 


Powers and duties of Magistrate inquiring into case 
triable by the Court of Session discussed. Under 
Ch. XVIII of the Code of Criminal Procedure, 
a Magistrate inquiring into a case triable by the 
Court of Session has a wide discretion in the matter 
of weighing the evidence produced on one side or 
the other, the remedy for an erroneous exercise of 
such discretion being provided in the powers con- 
ferred on Sessions Judges and District Magistrates 
by s. 436 of the Code. But in the exercise^ of such 
discretion, if the question cf discharge, or commit- 
ment, is one merely of probabilities, the inquiring 
Magistrate ought rather to leave the decision thereof 
to the Court of Session than to make an order of 
-discharge, because in his opinion the accused ought 
to have the benefit of the doubt. Chiranji Lai 
v. Pam Lai , All. Weekly Notes (1904) 5 , discussed. 
Queen- Empress v. Duke, All Weekly Notes ( 1899 ) 
135, referred to by Knox, J. Fattu v. Fattu 
(1904) . . . I. L. R. 26 All. 564 

* s. 208 ( 1872, ss. 190, 357, 362 ; 

1861-69, ss. 193, 207). 

See Accused Person. 5 C. W, N. 110 

See Complaint — Dismissal of Com- 
plaint-Power OF AND PRELIMINA- 
. ries to Dismissal . 16 W. R. Or. 48 

See Magistrate, jurisdiction of — Pow- 
ers of Magistrates. 

I. L. R. 6 All. 477 


s. 208 — concld . 


See Magistrate, jurisdiction of — Com- 
mitment to Sessions Court. 

I. L. R. 4 Bom. 240 
I. L. R. 20 All. 264 

See Witness — Criminal Cases — Exami- 
nation of Witnesses — Cross-Examin- 
ation . . 19 W. R. Or. 53 

See Witness — Criminal Cases — Sum- 
moning Witnesses. 4 B. L. R. Ap. 1 
23 W. R, Or. 9 
I. L. R. 3 All. 392 
I. L. R. 4 Mad. ! 


Procedure — Witnesses 

— Duty of Magistrate inquiring into a case triable by 
the Court of Session to summon and examine witnesses 
asked for by the accused. The accused, against 
whom an inquiry with regard to an alleged offence 
under s. 330 of the Penal Code was being held 
by a Magistrate of the first class, asked the Magis- 
trate to summon certain witnesses for the defence ; 
but the Magistrate without summoning such 
witnesses passed an order committing the accused to 
the Court of Session. Held, that the Magistrate 
was bound to take all such evidence as the accused 
was prepared to produce before him, and that the 
order of commitment was bad in law. Queen - 
Empress v. Ahmadi , I. L. R. 20 AU. 264 , followed. 
Emperor v. Muhammad Hadi (1904) 

I. L. R. 26 AIL 177 

ss. 208, 215, 347. 


See Commitment I. L. R. 36 Cale. 48 
s. 209 (1872, s. 195 : Presidency 


Magistrate’s Act, 1877, s. 87). 

See Discharge of Accused. 

I. L. R. 5 All. 161 
I. L. R. 27 Bom. 84 
I. L. R. 24 Mad. 136 

See Examination of Accused Person. 

I. L. R. 23 Mad. 636 

See Magistrate, jurisdiction of — 'Com- 
mitment to Sessions Court. 

I. L. R. 5 AIL 161 
I. Xj. R. 11 Bom. 372 
See Malicious Prosecution. 

I. L. R. 6 Bom. 376 
I. L. R. 24 Mad. 59 

See Witness — Criminal Cases— Exami- 
nation of Witnesses — Generally. 

I. L. R. 5 Calc. 121: 4 C. L. R. 305 

ss. 209, 210. 

See Revision, Criminal Cases— Dis- 
charge of Accused . 7. C. W. H, 77 
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CBIMISTAI. PROCEDURE CODE, ACT 
V OP 1898 (X OE 1882; X OE 1872; 
•VIII OE 1889 ; XXV OE 1861 )—contd. 

s. 210. ■- 

See Magistrate, jurisdiction of— Com- 
mitment to Sessions Court. 

I. L. R. 11 Bom. 872 

See Witness— Criminal Cases— Exam- 
ination oe Witnesses — Cross-exam- 
ination . X. L. R« 21 Calc. 642 

ss. 210, 211 (1872, ss. 199, 200 ; 


1861-69, s. 227), 

See Witness — Criminal Cases — Sum- 
moning Witnesses 4. B. Ii. R. Ap. 1 
I. L. R. 19 All 502 

■Ql ss. 210, 212. 

See Witness— Criminal Cases— Exam- 
ination oe Witnesses — Generally. 

I. L. R. 18 All. 380 

. s. 213. 

See Accused Person . 5 C, W. 1. 110 

. ss. 213, 214. 

See Coroner . . 7 C. W. M, 889 

. ss. 214, 152 (1872, s. 197). 


See Commitment. 

s. 215. 

See Accused Person 
See Commitment. 


5 G. W. 1ST. 110 


... ■ Commitment to the 

Sessions , if may be quashed by High Court — Evidence 
not sufficient to be left to a jury — Point of law-- Re- 
cords called for by Sessions Judge — Magistrate , 
if bound to stay proceedings — Abetment Where 
the evidence upon which a Magistrate ordered the 
commitment of the accused to the Sessions for trial 
upon charges of abetment of offences under ss. 193, 
396 and 471, Penal Code, was that (i) a ser- 
vant in the employ of the accused gave false evi- 
dence and produced forged documents at the trial of 
certain rent suits, in which the accused was the 
plaintiff, (ii) that the accused was present actively 
prosecuting those suits, (iii) that the evidence, if be- 
lieved, would have supported his case, (iv) that the 
accused sometimes made collections and had some- 
times tested collection papers: Held by Haring- 
ton, J. (agreeing with Henderson, J .), that this 
just stopped short of a case which could properly 
be left to a jury. Commitment was accordingly 
quashed. Harington, J.— The test, which should 
be applied to decide whether a committal ought or 
ought not to be made on the facts is this — assum- 
ing that the whole of the evidence telling against 
the accused is true, is there a ease which a Judge 
at a trial could leave to a jury ? If the evidence 
is such that a Judge would have been bound to 
rule that there was no evidence on which a jury 
could convict, then a committal ought not to be 


CRXMIHAB PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882 ; X OP 1872 ; 
VIII OP 1889 ; XXV OP 1861) — contd* 

s. 215 — conoid* 


made. If there is any evidence which calls for an 
answer, however great the preponderance in favour 
of the prisoner may be, then the committal is 
proper. Sheobux Ram v. Emperor (1905) 

0 C. W. 829 

ss , 215, 486 — S. 215 applies only 

to a commitment actually made and not to order 
by Sessions Judge directing committal The 
provisions of s. 215 of the Code of Criminal 
Procedure apply only to a commitment actually 
made and not to a case where a Sessions Judge, 
in exercise of the powers vested in him by s. 436 
of the Code, sets aside an order of discharge made 
by a Magistrate and directs a committal to the 
Session. In such cases the High Court may consider 
the facts, as well as the questions of law involved, 
to determine whether the Sessions Judge has exer- 
cised a proper discretion. Pirthi- Chand Lai \ . 
Sampatia , 7 C. TF. N. 327, referred to. Muthia 

Chetty v. Emperor (1906) ^ - 

I. Is. R. 86 Mad. 224 

... s. 210 (1872, s. 859 : 1881-69, 8. 


228). 


See Magistrate, jurisdiction oe — Spe- 
cial Acts — Witness. 6 Mad, Ap. 9 
See Witness — Criminal Cases — Sum- 
moning Witnesses . 4 B, L, R. Ap. 1 
I. L. R. 8 Calc. 573 
I. Ii. R. 4 AIL 53 
I. L. R. 8 AIL 668 

— s. 221 

See Prisoner . I. D* Calc, 106 

: ss. 221 and 222. 

See Criminal Trespass. 

I. Ii. R. 22 Calc. 391 

s. 221 (1872, s. 489), ss. 222 to 


220 (1872, s. 448), s. 227 (18/2, s. 245), s. 
228 (1872, s. 447), ss. 229, 236 (1872, 
s. 456), ss. 231, 232. 

See Charge. 

s. 221, sub-s. 2 and s. 225— Rioting 


— Omission to set out the common object of an un- 
lawful assembly — Prejudice to the accused. In ail 
cases in which there is a charge under s. 147 of the 
Penal Code, the common object ought to be stated. 
But the omission to set out the common object does 
not necessarily make the conviction bad. It is 
necessary to see whether or not the accused has been 
misled by the omission, and the omission has caused 
a failure of justice. In a case under s. 147 of the 
Penal Code in which the facts were very simple and 
there were distinct findings by the lower Comet as 
to the part which each of the accused took in the 
rioting : Held, that the accused were not prejudiced 
hv tvhpi omission to set out in the charge the common 
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•CRIMINAL PROCEDURE CODE, ACT 
V OE 1808 (X OP 1882 ; X OP 1872 ; 
VIII OP 1869; XX.T OP 1861)— contd. 

. • s. 221, sub-s. 2 and s. 225 —condd. 

object of the assembly. Budhu v. Lachminai 


(1905) 


9 C. W. RT. 599 

. s. 222. 

See Criminal Breach of Trust. 

I. L. R. 82 Calc. 1085 

See Defamation I. L. R. 80 Calc. 402 
, s, 222 (2) — Criminal misappropria- 

■ • • 1 ... t nr <1 /..^a a/ 


jffow- — Charges , joinder of — More than three acts of 
misappropriation in one charge. Where a charge 
against an accused person, which resulted in his con- 
viction under s. 403 of the Penal Code, recited 
that the accused realized by certain rent receipts, 23 
in number, the sum of -R103, of which the accused 
misappropriated the sum of R67 : Held , that 
the charge came within s. 222, cl. (2) of the Cri- 
minal Procedure Code and was properly framed. 
Emperor v. Gulzari Lai , I. L. R . 24 All. 254 , 
relied on. Samiruddin Sarkar v. Nibaran 
Chandra Chose (1904) . 8 C. W. N. 807 

s. 2 22 A. 


See Offence relating to Documents. 

1. 1*. R. 28 Calc. 560 
3 C. W. N. 412 

ss. 222 9 284: —Criminal hr each _ of 

trust — Joinder in one trial of changes for two distinct 
items toith another for a gross sum is not illegal — 
Construction of statute. Under s. 222 of the Code 
of Criminal Procedure a charge of criminai breach 
of trust in respect of a gross sum, without specify- 
ing the items, is a charge for one offence within the 
meaning of s. 234. S. 222 of the Code of Criminal 
Procedure does not apply only to eases where there 
is a general deficiency and the prosecution is 
unable to specify the particular items of the defi- 
ciercv, but also to cases where the items may 
be, but a, re not, specified. The joinder in one trial of 
charges of criminal breach of trust in respect of two 
distinct items with a charge in respect of a gross sum 
(the items constituting which may be, but are not, 
specified) is a joinder of only three charges, and is 
not bad as contravening the provisions of s. 234 of 
the Code of Criminal Procedure. 14 The essence of a 
code is to be exhaustive on the matter in respect of 
which it declares the law and it is not the province of 
a Judge to disregard or go outside the enactment 
according to its true construction.” Subramania 
Aiyar v. King-Emperor , 1. L. R. 25 Mad. 61, 
distinguished. Thomas v. E vtperor (1908) 

° I. L. R. 29 Mad. 558 

S 3 , 222, 239 — Successive breaches 

of trust — Joinder of charges — Joint trial Same 
transaction — 4 Transaction meaning of. Where the 
accused persons were jointly in charge of trust funds, 
so that one could not act without the connivance 
of the other and each of them misappropriated sums 


CBIMINAT, PROCEDURE CODE, ACT 
V OP 1898 rx OP 1882 ; X OP 1872 ; VIII 
OP 1869 ; XXV OP 1861)— contd. 

, gg ( 222j 230 — , concld. 

of money from the trust funds to his own use, thus 
evidently carrying through their object in concerts- 
the fact that they carried out their scheme by suc- 
cessive acts done at intervals, alternately taking the 
benefits, did not prevent the unity of the project 
from constituting the series of acts one transaction , 
i.e. 9 the carrying through of the same object which 
both had from the first act to the last ; and there 
was no objection to there being tried jointly at one 
trial. S. 222 of the Criminal Procedure Code (Act V 
of 1898) clearly admits of the trial of any number of 
acts of breach of trust committed within the year as 
amounting only to one offence. The section does 
not require any particular formulation of the ac- 
cusation, but onlv enacts that it is sufficient to show 
the aggregate offence without specifying the details. 

It dispenses with the necessity of amplification; 
it does not prohibit enumeration of the particular 
items in the charge. S. 239 of the Criminal Proce- 
dure Code (Act V of 1898) admits of the joint trial 
■when more persons than one are accused of differ- 
ent offences committed in the same transaction. It. 
suffices for the purpose o p justifying a joint trial that 
the accusation alleges the offences committed by 
each accused to have been committed in the same 
transaction, within the meaning of s. 239. It is 
not necessary that the charge should contain the 
statement as to the transaction being one and the 
same. It is the tenour of the acquisition and not 
the wording of the charge that must be considered 
as the test. In s. 239 of the Code, a series of acts 
separated by intervals of time are not excluded, 
provided that those jointly tried have throughout 
been directed to one and the same objective. If the 
accused started together for the same goal, this 
suffices to justify the joint trial, even if incidentally, 
one of those jointly tried has done an act for which 
the other may not be responsible. The foundation 
for the procedure in s. 239 is the association of two 
persons concurring from start to finish to attend the 
same end. No doubt, if it were attempted to asso- 
ciate in the trial of a person, who had no connection 
whatever with the transaction at a time when one or 
more of the series of the acts alleged had been done, 
then that would be outside the provisions of the 
section. 44 Transaction ” means 44 carrying through” 
and suggests not necessarily proximity in time, so 
much as continuity of action and purpose. Em- 
peror v. Batto (1905) . I. I*. R. 30 Bom, 40 

s. 223— Attempt to cheat , charge for 

— Omission of name of person deceived and state- 
ment of manner in which deception practised — 
Defect — Prejudice — Misdirection. In the trial of 
the accused on the charge of attempting to cheat, it 
was a serious defect and one which placed the accus- 
ed at a considerable disadvantage in the conduct 
of his defence, that the formal charge was silent as 
to the person upon whom the alleged attempt to 
cheat was made, and also as to the manner in which 
it was intended by the accused to influence the con- 
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CRIMINAL PROCEDURE CODE, ACT 

V OP 1898 (X OE 1882 ; X OE 1872 ; 

VIII OP 1809 ; XXV OP 1801 )— contd. 

— s. 228 — concld . 

duet of that person, and that these omissions were 
remedied until the close of the case for the prosecu- 
tion. Emperor v. Imam Ali Sircar (1904) 

8 C. W. N. 278 

— s. 225. 

See Unlawful Assembly. 

I. L. S. 22 Gale. 276 

— ss. 225, 238, 234, 235, 236 

and 237 — Charges — Joinder of charges— Misjoinder 
of charges — Indian Penal Code ( Act XLV of 1860), 
ss. 124 A and 153 A — Sedition — Promoting enmity, 
etc., between classes — Publication, what constitutes. 
The accused was charged at one trial with having 
committed offences punishable under ss. 124 A 
and 153A of the Indian Penal Code, on two 
charges, one with respect to each of the two 
articles he published on different dates in his news- 
paper called the Bind Swarajya. At the trial there 
was no other evidence of the publication of the news- 
paper in Bombay except the declaration made by 
the accused under the Press Act, and the depositions 
of witnesses who received the newspaper in Bombay 
as Government servants in their capacity as such. 
The accused was convicted on both the charges and 
sentenced separately on each of them. It was 
contended in appeal that there was no evidence of 
the publication of the newspaper in Bombaj% and 
that there was a misjoinder of charges vitiating the 
trial Held, that the evidence on record was 
sufficient to prove the publication of the newspaper 
in Bombay. Held, further, that the trial was not 
bad as there had been no misjoinder of charges. 
Per Chandavaekar, J. : — It is true that the Magis- 
trate framed two charges, one with respect to each 
of the two articles. But in each charge the offences 
are mentioned as being those punishable under ss. 
124A and 153 A of the Indian Penal Code, so 
that the accused had distinct notice of the charges 
he had to answer, and he could hardly have been 
prejudiced by the somewhat informal mode in which 
the charges were drawn up. The defect, if any, 
was no more than a mere irregularity, cured by the 
provisions of s. 225 of the Code of Criminal 
Procedure. There is nothing in the Criminal 
Procedure Code which directs that where an accused 
person is alleged to have done two or more acts, 
each of which may fall within the definition of an 
offence under one or another section of the Indian 
Penal Code, the section or sections in either case 
being the same, the joinder of the charges under 
those sections is illegal. Substantially the acts 
amount in such a case to offences punishable under 
the same sections of the Indian Penal Code and 
therefore they are offences of the same kind. Per 
Heaton, J. : — S. 234 of the Criminal Proce- 
dure Code does not say that at most a trial must 
be limited to three charges : it says it must be limited 
to three offences and that the offences must be of 
the same kind. The “ offence ” as defined by the 


CRIMINAL PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882 ; X OP 1872 * 
VIII OP 1869 ; XXV OP 1861)— contd. 

ss. 225, 233, 284, 235, 236 and 

237 — concld . 

Code itself, is the act or omission made punishable. 
The offences in this case were two in number, name- 
ly, the publication of two articles on two different 
dates. These two offences were, as charged, pun- 
ishable under the same section of the Indian Penal 
Code, and were, therefore, offences of the same kind.. 
The word “ section ” in s* 234 of the Criminal 
Procedure Code is not invariably to be read as 
singular. It is not the intention of the Code of 
Criminal Procedure, either express or implied, to 
exclude from the operation of s. 234 of the 
Code an offence because it is made the subject of 
more than one charge. Charging one act or series 
of acts under more than one section of the Indian 
Penal Code, is a proceeding provided for in s. 
235 (cl. 2) and in s. 236 of the Criminal 
Procedure Code and is also provided for in section 
71 of the Indian Penal Code. The Court may charge 
an offence twice over under two different sections 
but by so doing it cannot increase the sentence 
which may be imposed. That principle is not 
offended by trying together separate offences for 
each of which there is more than one charge. 
Emperor v. Tribhovandas (1908) 

I. L. R. 33 Rom. 77 


ss. 226, 227 — Addition to or alteration 

of — Indictment , subject-matter of — Cheating — Pro- 
perty — Money — Penal Code {Act XLV of 1860), 
s. 420. The Sessions Court is not a Court of 
original jurisdiction, and though vested with large 
powers for amending and adding to charges can only 
do so with reference to the immediate subject of the 
prosecution and committal, and not with regard to 
matter not covered by the indictment. The accused 
was put upon his trial before the Sessions Court on 
charges under ss. 471 and fxi of the Penal Code., 
Upon motion to the High Court it was held that a 
previous acquittal covered the charge under s. 471, 
and that the • accused could be tried only under s. 
Iff. When the ease came to trial, the Sessions 
Judge amended the charge to one under s. Iff 
Held, that the Judge had f ull power under the law 
to amend the charge, and that the High Court did 
not intend to fetter his discretion. The word 44 pro- 
perty in s. 420 of the Penal Code includes money. 
Birendra Lal Bhadup.i v. Emperor (1905) 

I. L. R. 32 Gale. 22 
s. c. 8 C. W. N. 784' 


— s. 227. 

See Adultery « I. L. R. 29 Calc. 415 

_ ss. 227, 228, 229. . 

See Charge — Alteration or Amend* 
ment op Charge . 6 C. W. N. 72, 


ss. 225, 537. 

See Penal Code, s. 124 A. 

I. L. R. 82 Mad. 384 
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CRIMIN' AD PROCEDURE CODE, ACT 

V OE 1898 (X OP 1882 ; X OP 1872 ; 

VIII OP 1889 ; XXV OP 1861)— contd. 

ss. 227, 228, 199, 288, 537— 

Charge. — Addition of a charge — Irregularity — 

Indian. Penal Code ( Act XLV of I860), ss. 363, 
366, 49S. The accused was tried on charges 1 
under ss. 363 (kidnapping from lawful guard- 
ianship) and 366 (kidnapping a woman) of 
the Indian Penal Code (Act XLV of 1860). At the 
conclusion of the evidence to establish those charges 
and after the evidence for the defence had been 
recorded, the Court added a charge under s. 498 
(enticing a married woman) of the Code, notwith- 
standing the objection by the accused’s counsel. 
The trial ended in conviction of the accused on 
all the three charges. The accused appealed con- 
tending that the procedure adopted was contrary 
to the provisions of s. 199 of the Criminal Pro- 
cedure Code and to the spirit of s. 238 of the Code : — 
Held , (i) that the procedure adopted in the case 
was not regular. The additional charge framed at 
the stage it was framed, notwithstanding the 
objection by the accused’s counsel, was prejudicial 
to the accused ; (ii) that the conviction under s. 498 
of the Indian Penal Code should be set aside : and 
further investigation be made into the remaining 
charges. Emperor v. Isap Mahomed (1906). 

I. Xi. E. 31 Bom. 218 

ss. 227, 233, 234 — Joinder of more 

than three offences in one trial illegal — Trial not 
validated by strihing out charge to cure such defect 
after case dosed , though before judgment — Penal 
Code (Act XLV of i860), ss. 478, 480— Offence 
of using false trademark — No acquisition of the 
trademark in the sense used in the English Act 
necessary under s. 878 of the Penal Code . A person 
selling soap not manufactured by P, in a box which 
bears the name of P as a soap manufacturer, uses a 
false trademark and is guilty of an offence under 
s. 480 of the Penal Code. It is not necessary to 
constitute an offence under s. 473 that trademark in 
the sense in which the word is used in the English 
Patents, Designs and Trademarks Acts should have 
been acquired ; and the mark is none the less a false 
mark because it appeared on the box and not on the 
goods. Under ss. 233 and 234 of the Code of Crimi- 
nal Procedure, a person cannot be charged with more 
than three offences at one trial ; and the defect can- 
not be cured, after the accused had pleaded and the 
ease had closed, by amending the charges so as to 
reduce it to three offences. Although the words in 
s. 227 of the Code of Criminal Procedure are wide 
enough to warrant a Court in altering a charge by 
striking out one of the charges at any time before 
judgment, the section does not warrant the striking 
out of a charge for the purpose of curing an illegality 
already committed and after the mischief which the 
Legislature intended to guard against had been 
done. Subralmania Aiyar v. King ’Emperor, I. L. 
E. 25 Mad. 61, referred to and explained. Mana- 
vala Chetty v. Emperor (1906) 

I. L. E. 29 Mad. 589 


CRIMXHAX PROCEDURE CODE, ACT 

V* OP 1898 (X OP 1882 ; X OP 1872 

VIII OP 1889 ; XXV OP 1801)— contd, 

s. 230. 

See Sanction for Prosecution — Na- 
ture, Form and Sufficiency of Sanc - 
tion . . I. Xi. E. SO Gale. 905 

s. 232. 

See Error . I. X. R. 29 Gale, 481 

See Sessions Judge, jurisdiction of. 

I. X. R. 28 Calc. 63 
7 C. W. N. 301 

s. 233 (1872, s. 452). 

See Criminal Proceedings. 

X. X. R. 12 Mad. 273 
I. X. R. 14 Gale 128 
X X. R. 20 Gale. 537 
1 C. W. 1ST. 35 
4 C. W. m 656 
I. X. R. 28 Gale. 104 

1. Charge — Charge not 

distinguishing separate offences alleged against 
accused — Charge held to be bad in law. Certain 
persons who were alleged by the prosecution to 
have committed three, if not four, separate dacoi- 
ties in the course of the same night, were charged 
to the effect that they on or about the 12th Decem- 
ber at Dubri " committed dacoitv and therefore 
committed an offence punishable under s. 395 
of the Penal Code.” Held, that the charge ought 
to have specified each alleged dacoity separately, 
and that in the form in which it was drawn it was 
not merely irregular, but bad in law ; and a new 
trial was ordered. Suhrahmanid Ayyar v. King- 
Emperor, I. L. E. 25 Mad. 68, referred to. Emperor 
v. Eattu (1904) . . I. X. R. 20 All. 195 

2. — One charge for 

cheating several persons on different occasions , bad. 
Where one charge was framed against two persons 
charging them with cheating the complainant and 
two others on three different occasions. Held, 
that the charge was bad in law. Gul Maho- 
med Sircar v. Cheharu Mandal, 10 C. W.N. 53, 
and Johan Subarna v. King- Emperor, 10 C. W. N. 
520, followed. Srish Chandra Mukerjee v. Em- 
peror (1909) . . . 13 C. W. 3ST. 1087 

ss. 233, 234 (1872, s. 453), and s. 

235 (1872, s. 454). 

See Joinder of Charges. 

See Joint Trial . 11 O. W. 1128 

See Sentence — Cumulative Sentences. 

1. — — — Simultaneous trial 

— Procedure — Irregularity, if it vitiates trial — Pre- 
judice. Where in two cross-eases of rioting and 
grievous hurt a Magistrate tried the cases separately 
but almost simultaneously, that is, the Magistrate 
examined the witnesse • in the one case on certain 
days and the witnesses in the other on certain other 
days, and examined some of the accused in the one 



DIGEST OF CASES. 


CRIMINAL PROCEDURE CODE, ACT 

V OF 1808 (X OF 1882 ; X OP 1872 ; 

VIII OP 1869; XXV OP 1881)— contd. 
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ease as witnesses for prosecution in the other > 
and after framing charges against the accused in the 
one case on a certain day framed charges against the 
accused in the other case on a different day and sub- 
sequently heard the arguments in both the cases on 
one day and disposed of both the cases on one and 
the same day, separate judgments being given in 
each of the cases : Held, that this mode of trial and 
the procedure adopted by the Magistrate did not 
vitiate the trial, and the accused were not in anyway 
prejudiced thereby. Subrahmania Ayyar v. King- 
Emperor , I. L. R. 25 Mad . 61 ; In the matter 
of Chakowri Loll, 13 C . L. R. 275 , distinguished. 
Queen-Empress v. Chandra Bhuiya , I. L . R. 20 
Cade. 537, referred to. Sahadev Ahxr v. Emperor 
(1904) . . . . 8 C.W.F. 344 

2. — — Joint tidal — Two 

offences of receiving property stolen from different 
persons at different times. One trial for having 
been found in possession of stolen properties 
belonging to two different persons, and stolen at 
different times, is illegal. Nanda Kumar Sirkar 
v. The Emperor, 11 C. W. N. 1128 , followed. 
Subramania Iyer v. The liing-Emperor , 5 C. W. N. 
866 : s.c. 1. L. R. 25 M d. 61, referred to. Manu 
Miya v. The Empress , 1. L. R. 9 Cih. 371, not 
followed. Ali Mahomed v. The Emperor (1908) 

13 C. W.N. 418 

3, — ~ Joinder of charges 

in respect of several offences committed within a 
year against different persons, whether legal— 
Extortion. A person successively committing 
within the space of twelve months, several 
offences of the same kind, e.g., extortion, 
against different persons, may be charged with,' 
and tried at one trial for, any number* of them 
not exceeding three. Nanda Kumar Sirkar v 
The Emperor , 11 C. W. N. 1128 , doubted and 
distinguished. Manu Miya v. The Empress, I. L. R. 

9 C l\ 371 , Queen- Empress v. Ju ila Prasad, 

1. L. R. 7 All. 174 ; Queen-Empress v. Dhondi, 
R t. Un.Gr.C. 331, followed. Bhagwan Singh 
v. The Emperor (1908) . 13 C. W. N. 50 7 

ss. 233,234, 235. 

See Joinder of Charges. 

I. L. R. 30 Mad. 328 

ss « 233, 235 — Joinder of charges— 

One transaction — Prosecution* s duty to prove Re- 

ceiving and retaining different articles of stolen 
■ property . Where the accused in one count were 
charged with having dishonestly received or retained 
eight sets of cooking utensils belonging to and stolen 
from eight different persons on eight different dates 
and thereby having committed an offence punish- 
able under s. 411 of the Penal Code, and in another 
count were charged with having aided and abetted 
one another m the commission of the said offence 
under s. 411 of the Penal Code, and thereby com- 
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mitted an offence under ss. 109, 114 and 411 of the 
Penal Code and were convicted in a single trial : 
Held, that in the absence of evidence that the acts 
of receiving or retaining were so connected together 
as to form one transaction, the charges framed and 
the single trial held with respect thereto were illegal. 
That the mere fact that there was no evidence of 
separate receipt or retention did not justify the 
joinder of charges. It lay upon the prosecution 
to establish the facts, which would justify such a 
procedure. The dishonest receipt or retention of 
each article constituted a separate offence and the 
accused could only be tried for three of such offences 
committed within one year, unless it were shown 
that the receipt or retention of all the articles was 
so connected as to form one transaction. Ram 
bARUp Benia v . Emperor (19.5) 

9 C. W. N. 1027 


Transaction, whe- 


— — u. / 

ther one— Penal Code ( Act XLV of 1860), ss. 418 and 
420. The petitioner, a jamadar in the service of 
a firm, was entrusted with two cheques for encash? 
ment on the 20th September and told to pay there- 
by the freight and take delivery of certain goods 
from the Railway Company. He cashed the 
cheques on the 21st idem and on the 22nd, when 
asked by the firm, denied having done so. On the 
26th idem he induced, under promise of immediate 
payment, a clerk of the Railway to give him de- 
livery of the goods, and then without making pay- 
ment lie absconded. He was charged with the 
offences of criminal misappropriation and cheating 
under ss. 408 and 420, Indian Penal Code, and was 
tried for the offences in one trial: Held , that the 
offence under s. 403, .Indian Penal Code, was com- 
mitted against the firm and was complete before 
the petitioner cheated the Railway Company, and . 
therefore the two offences could not be tried to- 
gether as they were not committed in one trans- 
action. Parmeshwar Lal v. The Emperor 
(19.9) .... 13 C. W. N. 1089 

— ■ ss. 233, 235, 483. 

See Misjoinder of Charges. 

I. L. R. 35 Gale, 161 

ss. 233 to 239, 


See Joinder of Charges. 

See Joint Trial I. L. R. 33 Gale. 292 


— — . ss. 233, 239 — Joint trial of differ- - 

ent accused — Receiving stolen property at different 
times and from different persons— Same transac- 
tion — Penal Code ( Act XLV of 1869), s . 411. A 
theft was committed of certain property, includ- 
ing ornaments. S was one of the persons who 
received the stolen property from the thieves. S dis - 
posed of the property to several persons, and being 
indebted to J he gave a portion of the property to 
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J in satisfaction of his debt. K was found to have 
in his possession a portion of the property identi- 
fied as stolen in the same theft, but there was 
nothing to show when he received it and from 
whom. Under these circumstances the three per- 
sons S, J and K were tried together at one trial on 
charges of receiving stolen property knowing it to 
be stolen s Held by Russell and Batty, JJ., that 
the three offences against the three accused $, J and 
K were distinct offences, which could not be re- 
garded as offences committed in the same transac- 
tion within the meaning of s. 239 of the Criminal 
Procedure Code and that the trial of the three 
accused together was in contravention of the pro- 
visions of s. 233 of the Code, and was therefore 
illegal. Per Batty, J . — 44 The offence punishable 
under s. 414 of the Penal Code is that of voluntarily 
assisting in disposing of stolen property and there- 
fore must necessarily form part of the same trans- 
action as the receipt by the person to whom it is 
so disposed of. It necessarily involves manifest 
criminality in both persons at one and the same 
time, when both offences are committed. The 
words of s. 239 of the Criminal Procedure Code of 
1898, are, to say the least of it, ambiguous, if 
intended to include in the same transaction a 
series of acts one or more of which had been 
done at a time before the parties to the subse- 
quent acts had anything to do with that transac- 
tion. The illustrations to the section seem to 
suggest that the persons to be jointly tried must 
have been associated from the first in the series 
of acts, which form the same transaction. The 
inevitable result appears to be that the proceed- 
ings of the Magistrate were illegal and a 
nullity .... There has been no legal trial. 
There has therefore been no legal acquittal and 
there is therefore neither an appeal against 
acquittal nor an acquittal to reverse and the 
question whether the accused should now be 
legally tried is a question not for judicial decision, 
but for the consideration of the authorities, with 
whom it rests to proceed with a prosecution.” 
Subrahmania Ayyar v. King-Emperor , 1. L . R. 25 
Mad , 61, followed. Emperor v. Jetitalal (1905) 
I. L. R. 29 Bom. 449 

. Charges — Misjoin- 


der — Same transaction , what is — Circumstances 
showing occurrence did not form the same transaction. 
Where the accused, more than five in number, after 
having obstructed certain Civil Court peons in the 
•execution of a decree, held a consultation, and then 
at the instance of two of them, all of them, with 
the exception of one or two, proceeded to the 
kutehery of the decree-holder in order fco heat his 
son and his tehsildar, and brought out the tehsildar 
whom they took to the house of the judgment- 
debtor where they had obstructed the Civil Court 
peon, and violently assaulted him there : Held, 
that the two occurrences, the one of obstructing 
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the execution of the decree and the other of as- 
saulting the tehsildar, did not form one transac- 
tion and the accused could not be tried on charges 
arising out of both the occurrences at one trial. 
The second occurrence was clearly the result of an 
after-thought and there was then no further inten- 
tion to obstruct the execution of the decree in the 
course of which the incidents of the first occurrence 
took place and it cannot be said that there was 
any continuity in the ideas or methods of the 
rioters. The fact that all the accused did not take 
part in the second occurrence and that the common 
object in respect of it was different from that in 
respect of the first occurrence shows that the two 
occurrences did not form parts of the same transac- 
tion. Timed Dholchand v. Pit Saheb, 1 . L . R. 7 
Bom. 184, 135 , distinguished. Laskari v. The 
King-Emperor (1909) . , 13 C. W. IS. 1113 


3. 


ss. 233 to 237 and 239- 


Charges , joinder of charges — Privy Council , have to 
appeal to, in criminal case — Practice and procedure. 
The accused was charged with an offence punishable 
under S.124A of the Indian Penal Code (Act XLV 
of 186 ) in respect of an article which he published 
in his ncwsp - per and also with offences pu ishable 
under ss. 124A and 153A of the Code with regard to 
another article which he published in the same 
newspaper. For all these offences he was tried at 
one trial, and was convicted and sentenced for each 
of them. Held, that there was no irregularity in 
the trial on the ground of misjoinder of charges. 
Ss. 234, 235, 236 and 239 of the Criminal Proce- 
dure Code, 1898, mentioned as exceptions in s. 233 
of the Code, are not mutually exclusive. If it had 
been intended that s. 235 (2) or s. 236 could not be 
made use of in co-operation with s. 234, this inten- 
tion could have been easily expressed. If the ex- 
ceptions are mutually exclusive, the provisions of 
ss. 236 or 237 could never be invoked to prevent a 
miscarriage of justice arising from a failure to make 
good all the details of a charge joined with two 
other charges under s. 234. The Legislature could 
hardly have intended that a joint trial of three 
offences under s. 234 of the . Criminal Procedure 
Code, 1898, should prevent the prosecution from 
establishing at the same trial the minor or alterna- 
tive degrees of criminality involved in the acts com- 
plained of. Ss. 235 (2) and 236 of the Criminal 
Procedure Code, 1898, may be resorted to in framing 
additional charges where the trial is of three 
offences of the same kind committed within the 
year. Before granting a certificate for leave to 
appeal 1o the Privy Council the Court must be 
satisfied that there is reasonable ground for thinking 
that grave and substantial injustice may have been 
done by reason of some departure from the princi- 
ples of natural justice. Ex parte Car ew, [I5$7] A.C. 
719, and Dinizolu v. Attorney-General cf Zulu - 
land , 61 L. T. 740 , followed. 

4 x 
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— ss. 233 to 237 and 239— coacM. 

In re Ral Gangadhar Tilae (1908) 

I. Ia. R. 33 Bom. 221 

— - - ss. 233, 537, 

See Joinder of Charges. 

11 C. W. X. 54 

s. 234* 

See ante, s. 222 (2). 

See ante, ss. 233, 234. 

— Penal Code , s. 409 — 

Criminal breach of trust — Form of charge . In a 
charge of criminal misappropriation there were 
three counts. Each count specified the sum. of 
money alleged to have been misappropriated by the 
accused on a particular day ; but in two out of the 
three eases the total sum consisted of three sepa- 
rate items in each instance. Held , that a charge 
so framed did not offend against s. 234 of the Code 
of Criminal Procedure. King- Emperor v. Gulzari 
Lai I. L. E. 24 All. 254 , followed. Emperor v. 
Ishttaq Ahmad (1905) . I. L. R. 27 All. 69 

ss. 234 and 235 — Charge — Misjoinder 

of charges — Illegality. An accused person was 
charged with and tried for, first, three separate 
acts, of criminal misappropriation committed with- 
in a year, and, secondly, two separate offences of 
forgery with intent to conceal two of such acts of 
criminal misappropriation. Hell, that this was an 
illegality not covered by the provisions of s. 537 
of the Code of Criminal Procedure. Emperor v. 
Mata Prasad (1908) . I. L. R. 30 All. 851 

— — ss. 234, 239 — Charges, misjoinder 

of— Penal Code (Act XLV of I860), ss. 225 and 379, 
charges under — Jmnder — Illegality • Where one of 
the accused caught in the act of committing theft, 
was rescued by others while being taken to the 
thana by the complainant and some of the res- 
cuers snatched sway some clothes from the 
person of the complainant and the Magistrate 
tried all the accused jointly, two cf them on charges 
under ss. 22.5 and 379, Indian Penal Code, two on a 
charge under s. 379, Indian Penal Code, and the 
remaining two on a charge under s. 225, Indian 
Penal Code : Held , that the trial was illegal being 
vitiated by misjoinder of charges. Two "separate 
trials were directed, one in respect of the original 
charge of theft and the other in respect of the 
rescuing and the theft committed in the course of 
the rescuing. Tilukdhari Mahton v. Emperor 
(1909) . . . . 13 C. W. E 804 

1* s. 235 — Joint trial of two persons 

on, different charges — Same transaction — Confession by 
co-accused , admissibility of — Previous conviction for 
one offence, dors net < ffect a second trial for a 
distinct offence — Queen’s coin, counterfeit-, possession 
and delivery of— Penal Code ( Act XLV of 1860), ss. 
40,243. C, who was in possession of a number of 
counterfeit Queen’s coins, delivered some of them 
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to P with a view to their being changed for good 
money, and being found in possession of the rest 
was tried and convicted under s. 243 of the Penal 
Code. Subsequently C and P were tried together, 
C under s. 240, Penal Code, for making over the 
coins to P and P under s. 243, Penal Code : Held, 
that the delivery of the counterfeit coins by C to P 
was a distinct offence from that for which G was 
previously convicted, and C could be subsequently 
tried for this offence. That the joint trial of C and 
P was, having regard to the provisions of s. 239, 

■ read with the first clause of s. 235 of the Code of 
j. Criminal Procedure, permissible in law. That P 
; might have been tried with C for abetting an 
offence under s. 240, Penal Code, inasmuch as he 
received the counterfeit coin with the deliberate in- 
tention of committing a. fraud by passing it off as 
genuine Queen’s coin, and his conviction could be 
legitimately altered to one under s. 240 read with 
s. 109, Penal Code. Prosunno Kumar Das v. 
Emperor (1904) . . . 8 C.W.N. 717 

2. Illegal gratification 

— Taking bribe of E2 for the registration of 
each of seven documents presented together, whether 
one offence — One transaction. Where the accused, 
a Sub-Registrar, was charged in one count with 
having received a bribe of R2 for each of seven 
lcdbalas presented together for registration, which: 
were executed by one person in favour of seven 
different persons : Held, that the count did not 
amount to a charge of seven separate offences 
and there was no misjoinder of charges, having 
; regard to the provisions of s. 235, Criminal 
Procedure Code. The question whether what was 
alleged in the count amounted to seven separate 
offences and seven different charges is one of fact. 
If the accused attempted to obtain R2 separately 
for each of the kobalas and was willing to register 
any of them on the receipt of the sum, then there 
would be seven separate offences. Rut if he was 
not willing to register any one of the kobalas unless 
R2 for each of the kobalas were paid then there 
would be one offence in one transaction. Johan 
Subarna v. King-Emperor, 10 C. W. N. 520 , referred 
to. Girwaedhari Lal v. The King- Emperor 
(1909) .... 13 C. W. jKT. 1062 

— ss. 235, 239 — Different transactions — 

New trial— Penal Code ( Act XLV of 1860), ss. J 
I 414, 420, 471. On the 23rd August 1903 the ap- 
pellant obtained a payment from the firm of 
S. R. R. D. of R5,000 in currency notes of -R500 
each on a hundi by falsely representing himself to 
be a darwan of the firm of H. R. R. C. On the 
22nd January 1904 the appellant, accompanied by 
8. T., went to a shop and purchased some silk, and 
in payment 8. T. gave a note of R500, which was 
one of the notes received by the appellant On the 
23rd of August. The appellant and 8. T. were 
tried jointly and were convicted, — the appellant 
under ss, 240, 471 and 403 of the Penal Code, with 
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regard to, the occurrence of the 23rd August, and 
8, T. under ss. Jgf and 414 of the Penal Code with 
regard to the occurrence of the 22nd January. 
Eddy that the joint trial was bad in law, and that a 
new trial should be held by a different Magistrate. 
Hira Lal Thakur v. Emperor (1904) 

I. D. R. 31 Calc. 1053 
8 C. W. M*. 715 

----- ss. 235, 307. 

See Joinder op Charges. 

11 C. W. 1ST. 715 

- s. 236 (1872, s. 455). 

See Autrefois Acquit. 

I. Xj. R. 22 Calc. 377 

See Charge — Form of Charge — Special 
Cases — Rioting. 

I. Ii. R. 21 Gale. 955 
See Ealse Evidence — Contradictory 
Statements. 

13 B. Xi. R. 324, 325 note 

— — — ■ Alternative charges. S. 

455 of Act X of 1872 applies to cases in which not 
the facts are doubtful, but the application of the 
law to the facts is doubtful. Queen v. Jamurha 

7 3ST. W. 137 

ss. 236, 237 (1872, s. 458), and 

288 (1872, s. 457). 

See Charge — Alteration or Amend- • 
ment of Charge. 

I. Ii. R. 8 All. 665 
I. Xj. R. 8 Bom. 200 
I. X,. R. 17 Bom. 369 
1. 1*. R. 20 Calc. 883: 3 C. W. N. 053 

s. 238 (1872, s. 457). 

See Adultery . I. L. R. 29 Calc. 415 

See Conviction „ . 11 Bom. 240 

12 Bom. 1 

See Verdict of Jury — General Cases. 

I.li.R.5 Calc. 871 
I. L. R. 20 Bom. 215 

1. “ Minor offence” 

conviction of, without formal charge — Penal Code 
(Act XLV of 1860), ss. 365, 366 and 376 — Criminal 
Procedure Code (1882), s. 307. An offence under s. 
365 of the Penal Code is, within the meaning of s. 23S 
of the Criminal Procedure Code, a minor offence as 
compared with offences under ss. 366 and 376 of 
the Penal Code ; and the High Court in dealing 
with a case under s. 307 of the Criminal Procedure 
Code can convict an accused of the former offence 
without a formal charge having been framed. Per 
Banerjee, J . — The words “ minor offence ” have 
not been defined by law ; they are to be taken not 
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in any technical sense, but in their ordinary sense. 
Queen-Empress v. Sitanath Manual 

I. L. R. 22 Calc, 1006 

^ Penal Code(Act XLV 

of 2860), ss. 366, 498 — Cognizance of offence by Court 
— Criminal Procedure Code (1882), s. 199 — Enticing 
away married woman — Conviction for minor offence 
where evidence is insufficient for grave offence. The 
complainant charged the accused with an offence 
under s. 366 of the Penal Code in respect of his wife. 
The Deputy Magistrate convicted the accused of an 
offence under s. 498 of the Penal Code, and sen- 
tenced him to one month’s rigorous imprisonment. 
The Sessions Judge, being of opinion that the 
Deputy Magistrate had no jurisdiction to convict 
the accused under s. 498, there being no complaint 
by the husband under s. 199 of the Criminal Pro- 
cedure Code, and that the offence did not fall under 
s. 238 of the Criminal Procedure Code, referred the 
case to the High Court. Held, that such a case is 
within the intention of s. 238. The intention of 
the law is to prevent Magistrates inquiring of their 
own motion into cases connected with marriage 
unless the husband or other person authorized 
moves them to do so. Eut when the husband is 
complainant and brings his complaint under s. 366, 
a eonvicion under s. 498 may properly be had if 
the evidence he such as to justify a conviction for 
the minor offence, and yet insufficient for a convic- 
tion for the graver one. Jatra Shekh v. Reaza 
Sbekh . . . I. L. B. 20 Calc. 483 

s. 239. 

See ante , s. 107. 

See Bankers I, X». R. 16 All. 88 

See Criminal Proceedings. 

I. L. R. 9 All. 452 
I. Xj. R. 20 Calc. 537 
I. Xj. R. 28 Calc. 104 

See Joinder of Charges. 

I. Xj. R. 15 Bom. 491 
1 C. W, 35 

— ss. 239, 537. 

See Joint Trial. 

X. L. R. 33 Calc. 1250 

s. 242. 

See Error . I. D. R, 29 Calc. 481 
s. 243 (1872, s. 208). 

See Complaint — Dismissal of Com- 
plaint — Effect of Dismissal. 

23 W. R. Cr. 

See Complaint — Dismissal of Com- 
plaint — Ground for Dismissal, 

22 W. R. Cr. 40 
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ss. 24:3, 252 — Trial of a warrant 

case as a summons case not a mere irregularity. 
Where a Magistrate in trying a warrant case does 
not adopt the course prescribed by s. 252 of the 
Code of Criminal Procedure, but convicts the ac- 
cused on his own admission without taking evidence 
and without framing a formal charge, such proce- 
dure is not a mere irregularity and the conviction 
will be set aside. Emperor v. Chinnapayan 
(1908) . . . . 'I. L. R. 29 Mad. 372 

s . 244 (1872, ss # 207, 301 1801-69, 

ss. 202, 268). 

See Complaint — Dismissal op Com- 
plaint — Ground for Dismissal. 

I. L. R. 5 Mad. 160 

See Witness — Criminal Cases — Exami- 
nation of Witnesses — Generally. 

4 Mad. Ap. 29 
4 B. Xj. R. Ap. 77 
7 B. L. R.[§68 note 
13 W. R. Or. 03 
I. L. R. 30 Calc. 121 

s. 245 (1872, s. 221). 

See Compensation — Criminal Cases — 
To Accused on Dismissal of Com- 
plaint . . 22 W. R. Or. 12 

I. L.R. 6 Calc. 581 
I. !>. R. 10 Bom. 199 

s. 2471(1872, ss. 205, 212; 1801-09, 

a 259). 

See Complaint — Dismissal of Com- 
plaint — Effect of Dismissal. 

19 W. R. Cr. 52 

23 W. R. Cr. 03 

24 W. R. Cr. 64 
25W.E. Cr. 63 
4C. W. N. 340 

See Complaint — Dismissal of Com- 
plaint — Ground of Dismissal. 

4 Mad. Ap. 41 
I. L. R. 5 Mad. 100 
13 C. Ii. R. 303 
I. Xi. R. 7 Mad. 350 
4 C. W. N. 26 

_ - ss. 247, 253. 

See Joinder of Charges. 

1. 1.. R. 11 Calc. 91 

, s. 248 (1872, s. 210). 

See Complainant I. L. R. 2 Bom. 853 
See Complaint-Revival of Complaint. 

I. Ii. R. 22 Bom. 711 

, See Complaint — Withdrawal of Com- 
plaint and Obligation of Magis- 
trate to hear it. ■■ 

4 B. Ii. R. F, B. 41 
' ' L Ii. B. 5 Mad. 378 
I. L, R. 13 Bom. 000 


CRIMINAL PROCEDURE CODE, ACT 
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g# 248 — concld . 

See Compounding Offence. 

I. L. JEt. 10 Calc. 551 

s . 250 (1872, s. 209; 1861-69, 

s. 270). 

See Compensation — Criminal Cases — 
To Accused on Dismissal of Com- 
plaint. 

See Compensation— Criminal Cases — 
For Loss or Injury caused by Of- 
fence . I. L. R. 28 Calc. 164 

See Complaint — Dismissal of Com- 
plaint — Power of and Prelimin- 
aries to Dismissal. 

2 B. L.R.S.N.15 

See Complaint — Withdrawal of Com- 
plaint and Obligation of Magis- 
trate TO HEAR IT. 

4 B. L. R. F. B. 41 

See False Charge. 

I. L. R. 29 Calc. 479 

1. — Order for compensation. 

The question whether the discretion given by s. 250 
of the Code of Criminal Procedure has been rightly 
exercised, must always depend upon the facts of 
the particular case. If the false charge is of such a 
nature that a prosecution is necessary on grounds 
of public policy, it may well be that a Magistrate 
would exercise his discretion wrongly if, instead ol 
sanctioning a prosecution, he awarded compensa- 
tion. If the false charge is one, which does not 
render it necessary on grounds of public policy that 
a prosecution should be sanctioned, a Magistrate, 
who makes an order for compensation, cannot be 
said to exercise his discretion wrongly. In the 
matter of Tammi Reddi (1904) 

I L. R. 27 Mad. 59 

2. - — — — - Complaint — Com- 

pensation for frivolous or vexatious complaint — 
Order for compensation dependent on existence of 
a “ complaint Ram Padarath, a Civil Court 
chaprasi, made a report that in endeavouring to 
execute a warrant for the arrest of a certain judg- 
ment-debtor, he had met with resistance from 
the judgment-debtors, who had escaped. This 
report was laid before the District Judge, who 
directed that the papers should be laid before 
the District Magistrate with a view to the institu- 
tion of a case under s. 225 (R) of the Penal Code. 
Such proceedings were accordingly instituted ; 
and the case came before the Joint Magistrate, 
who acquitted the accused and ordered that 
Ram Padarath should pay R50 as compensa- 
tion to the judgment-debtor. Held* that, there 
being no complaint in the case within the meaning 
of s. 4 of the Code of Criminal Procedure, the order 
awarding compensation was illegal. Bharat 
Chunder Nath v. Jabed Ali Biswas , L L. JS. 20 Calc. 
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CRIMIN' AI. PROCEDURE CODE, ACT 

V OP 1898 (X OP 1882 ; X OP 1872 ; 

VIII OP 1889 ; XXV OP l&Gl)—contd . 

s. 250 — con eld. 

481, followed. Bam Padarath, In the matter of 
the ‘petition of (1904) . . I. In B. 28 All. 183 

3. Frivolous or vexa- 

tious complaint — False complaint — Act X of 1882 , 
s. 560. Hell , that s. 250 of the Code of Criminal 
Procedure is equally applicable to a ease, which is 
deliberately false as to one which cannot be said 
to be more than frivolous or vexatious. Manjhli 
v. Manik Chand , All. Weekly Notes (1896) 180 
quoad hoc , overruled. Adikkan v. Alagan, I. L. R. 

21 Mad. 287 , and Beni Madhub Kurmi v. Kumud 
Kumar Biswas , /. L. R. 30 Gale. 123, followed. 
Emperor v. Bindesri Prasad (1904) 

I. In B. 28 All. 512 

4. : Frivolous Com- 

plaint — Jurisdiction — Complaint dismissed without 
issue of process. Held , that s. 250 of the Code 
of Criminal Procedure is not applicable to a ease 
in which a complaint is dismissed without any I 
process being issued for the attendance of the 
person against whom such complaint is made. 
Bhagwan Singh??. Harmukh (1906) 

I. L, B. 29 All. 137 

5. — ss. 250, 423 (1) (d) — Frivolous 

complaint — Compensation — Appeal — Powers of Ap- 
pellate Court Held , that an Appellate Court is 
not empowered to grant compensation under s. 250 
of the Code of Criminal Procedure, in view of the 
express terms of s. 250, “ Magistrate by whom the 
case is heard.” S. 423 (I) (d) cannot be taken to 
confer such power. Balli Pande v. Chittan 
( 1906) . . . -j a I.Xj. B. 28 All. 625 

s. 252 — Accused, right of, to cross-exa- 
mine prosecution witness before charge — Warrant 
case. In a case under s. 380 of the Penal Code : 
Held, that opportunity should be given to an ac- 
cused, if he so desires, to cross-examine the prose- 
cution witnesses, even though a charge may not be 
framed. Ashirbad Muchi v. Maju Muchini 
1904) . . . . 8 C. W. HI. 838 

s. 253. 

See Complaint — Dismissal of Com- 

plaint — Effect of Dismissal. 

I. Ii. B. 28 Gale. 211 

See Discharge of Accused. 

See Magistarte — Withdrawal of Cases. 

I. Ii. B. 30 Gale. 893 

— Order of discharge not a 

6 judgment ’ — Competency of Magistrate after dis- 
charge to take proceedings. It is competent to a 
Magistrate, who has discharged an accused under j 
* s. 253 of the Code of Criminal Procedure to take 
fresh proceedings and issue process against the 
person discharged in respect of the same offence 
without such order being set aside by a higher 
Court. Per Pinhey, J. — An order of discharge is 


CRIMIXAI* PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882; X OP 1872. 
VIII OP 1889 ; XXV OP 1801)— canid. 

s. 253 — conoid . 

not a € judgment.’ A £ judgment 9 is an order in a 
trial terminating in either the con vic tion or acquittal 
of the accused. The principle of autrefois acquit 
can have no application where an accused is dis- 
charged under s. 253, as there can be no trial, when 
the accused is discharged. Emperor?;. Mahes- 
wara Kondaya (1908) I. In B. 31 Mad. 543 

— ss. 253, 259 (1872, s. 215; 1861- 

89, s. 250). 

See Complaint — Dismissal of Com- 
plaint — Power of and Prelimina- 
ries to Dismissal . 8 Mad. Ap. 5 
I. In B. 3 Gale. 389 
I. L. B. 2 All. 447 
I. In R. 4 Mad. 329 
23 W. B. Or. 9 

See Complaint — Revival of Com- 
plaint . . I. In B. 1 Bom. 84 

See Discharge of Accused. 

See Magistrate, jurisdiction of — 
Commitment to Sessions Court. 

I. In R. 21 All. 265 

See Magistrate, jurisdiction of — 
Powers of Magistrates. 

I. In B. 10 Calc. 67 

s. 254 (1872, s. 216 ; 1861-89, s. 

250), 

See Discharge of Accused. 

See Magistrate, jursidiction of — 
Commitment to Sessions Court. 

I. In B. 24 Calc. 429 
1 C. W. H. 414 

See Error . 1. 1». B. 29 Calc. 481 

— _ — Framing charge on 

complainant's evidence — Dismissal of charge with- 
out further evidence — Proper course — Same order on 
two charges. If a Magistrate has framed a charge 
against an accused person, on hearing com- 
j plainant’s evidence, he is not entitled to pass 
any final orders on that charge without taking 
further evidence. Where there are two distinct 
charges between distinct individuals, a Magis- 
trate is not entitled to pass one order so as to 
affect both. Belle w v. Parker (1903) 

7 C. W. IS. 521 

s. 255 (1872, s. 217), s. 256 (1872, 

, s. 218), and s. 257 (1872, s. 362). 

See Witness — Criminal Cases — Exa- 
mination of Witnesses. 

See Witness — Criminal Cases — Sum- 
moning Witnesses. 

— r ' s. 256. 

See Witness — Criminal Cases— Examin- 
ation of Witnesses — Cross-Examin- 
ation . . 8C.W. U. 424 
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CRIMINAL PROCEDURE CODE, ACT 
V OF 1898 (X OF 1882 ; X OF 1872 ; 
VIII OF 1869 ; XXV OF 1861)-~c<m*<i 


s. 257. 


See Witness — Criminal Cases — 
Summoning Witnesses. 

I. L. R. 26 Bom. 418 


s. %60—concld. 


See Cattle Trespass Act, s. 20. 

I. L. R. 23 Calc. 248 


See Criminal Proceedings. 

I. L. R. 19 Mad. 269 
I. L. R. 22 Mad. 459 
5 C. W. N. 252 


See Magistrate, jurisdiction op — 
General Jurisdiction. 

I. L. R. 15 Mad. 83 


See Magistrate, jurisdiction op — 
Transfer of Magistrate during 
Trial . . I. L. R. 2 Caic. 117 


See Summary Trials. 

I. L. R. 29 Calc. 409 
I. L. R. 36 Calc. 67 


s. 261. 


See Bench of Magistrates. 

I. L. R. 13 Mad. 142 


— s. 202 (1872, s. 226). 

See N Sentence — Imprisonment— Impri- 
sonment in Default op Pine. 

I. L. R. 6 All. 61 


See Sentence — Solitary Confinement. 

I. L. R. 6 All. 83 


— s. 263 (1872, s. 227). 

See Summary Trial . 0. C. W. ET. 40 


1- s. 263, cl. (li ) — Recording reasons 

for a conviction — Practice of High Court on 
revision. Under cl. (h) of s. 227 of the 
Criminal Procedure Code, although a Magistrate is 
not required to record any evidence, he should, in 
recording his reasons for the conviction, state them, 
so that the High Court, on revision, may judge 
whether there were sufficient materials before him 
to support the conviction. Where they were not 
so stated, the High Court on motion set the convic- 
tion aside. In the mutter of the 'petition of Panjar 
Singh. Empress v. Pan jab Singh. 

I. L. R. 6 Calc. 579 

2. Summary trial , 

Nature of — Magistrate's statement of the reason for 
a conviction. Under s. 263 (h) of the Code of 
Criminal Procedure (Act X of 1882), a 
Magistrate in recording his reasons for a con- 
viction must state them so that the High 
Court on revision may judge whether there 
were .sufficient materials before him to sup- 
port the conviction. Empress v. Panjab Singh , 
I. L. R. 6 Calc. 579 , followed. Queen-Empress 
v. Shidgauda . . I. L. R. 18 Bom. 97 

Dalit Mohan Saha v. Chunder Mohan Roy. 

3 C. W. 3V 281 

3. __ — — — r— — Reasons for finding 

of Magistrate in case of conviction to be recorded— 


Examination op Witnesses— 
Cross-Examination. 

I. L. R. 28 Calc. 594 


ss. 257, 349. 


See Witness . I. L. R. 35 Calc. 1093 


ss, 257, 537 — Refusal of Magistrate 
to issue process to witnesses, where none of the grounds 
mentioned in s. 257 exist, is illegal. The refusal of 
a Magistrate to issue process to witnesses named 
by the accused, when such refusal, in regard to any 
particular witness, is not based on any of the 
grounds mentioned in s. 257 of the Code of Criminal 
Procedure, is an illegality, which cannot be cured 
by s. 537 of the Code. A conviction under such 
circumstances is illegal and will be set aside. 
Emperor v. Purushottam, I. L. R. 26 Bom. 418 , 
followed. Narana Mudaly v. Emperor (1907) 

I. L. R. 31 Mad. 131 


s. 258 (1872, s. 220 ; 1801-69, 

s. 255). 


See Complaint — Dismissal of Com- 
plaint — Effect op Dismissal. 

5 C. L. R. 35 


(1872, s. 220) — Conviction or 

acquittal — Magistrate , powers of. Although the 
explanation to s. 220 provides that, if a charge is 
drawn up, the prisoner must be either convicted or 
acquitted, it does not require that the conviction or 
acquittal should be by the Magistrate who drew the 
‘ Empress v. Kudrutoollah 

I. L. R. 3 Caic. 495 : 2 C. L. R. 2 


See Compounding Offence. 

I. L. R. 10 Calc. 551 


— Complaint — Absence of 
complainant at hearing — Discharge of accused — Revi- 
val of proceedings on fresh complaint — Jurisdiction . 
Where an order of discharge under s. 259 of the 
Code of Criminal Procedure has been passed by a 
Magistrate, such order will not preclude him from 
proceeding with the case on a fresh complaint. An 
order of discharge under s. 259 of the Code of Crimi- 
nal Procedure is not an acquittal nor has it the 
effect of an acquittal under s. 403. Chinnathambi 
Mudaly v. Salla Gurusamy Chetty (1905) 

1. L. R. 28 Mad. 310 


(1872, s. 222). 

Bench of Magistrates. 


s. 259 (1872, s. 215, expl. 1). 


See Complaint — Dismissal of Com- 
plaint — Effect of Dismissal. 

I. L. R. 28 Calc. 102 
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CRIMINAL PROCEDURE CODE, ACT 
V OF 1898 (X OF 1882 ; X OE 1872 ; 
VIII OE 1869 ; XXV OE 1861)— contd. 

S. 268, el. (h) : — concld , 

cL (7&). A Magistrate, in cases where no appeal 
lies, "is bound to record a brief statement of his rea- 
sons for convicting an accused. In the matter of 
4he petition of Padoinath Shaha. Empress v. 
Padoinath Shaha . . I. L. R. 8 Calc. 195 

4. Summary trial. A 

summary trial under s. 227, Criminal Procedure 
Code, being intended to apply only to short and 
simple cases, where little evidence is needed : 
Held, that the proceedings of a Magistrate there- 
under, covering more than 130 pages and occupying 
seven days, were an abuse of the law. Held, also, 
that a bond fide claim of title deprives a Magistrate 
of jurisdiction to deal with a criminal charge in 
a summary way. Issue Chunder Mundle v. 
Rohim Sheikh . . . 25 W. R. Or. 65 

' <5. — — : — Case in which 

- appeal lies. Where a Magistrate of the first class 
passes a sentence of imprisonment and fine, his 
■order is appealable. He cannot, therefore, in such ; 
a case, make up his record in the manner des- 
cribed by s. 227 of the Code of Criminal Procedure. 
In the matter of Sher Mahomed 2 C. L. R. 511 

6. — - — — Record of reasons \ 

for conviction. Although generally it is not neces- 
sary, in cases in which no appeal lies, for a Magis- 
trate to record the reasons for passing his judg- 
ment, yet, under cl. (h) of s. 227 of the Code of 
Criminal Procedure, in case of conviction, he ought 
to enter, in the register to be kept under that 
section, a brief statement of the reasons for such 
conviction ; but an omission to do so may, under 
some circumstances, be remedied at a subsequent j 
time. In the matter of Bqwlat Singh 

6„C. Ii. B. 273 | 

s. 264 {1872, s. 228). 

See Revision — Criminal Cases — Judg- 
ment, defects in. 

I. Ii. R. 1 AIL 680 

Record of evidence in 
appealable cases. Under Act X of 1872, s. 228, 
Magistrates are not bound to record the substance 
•of every separate deposition, but to state generally 
what is the substance of the witnesses’ evidence. 
Kristodhone Butt v. Chairman of Municipal 
Commissioners of Suburbs of Calcutta 

25 W. R. Or. 8 

s. 267 (Act X of 1875, s. 82). 

See Jury — Jury under High Court’s 
Criminal Procedure. 

1. 1*. R. 1 Som. 282 

s. 268 (1872, s. 232). 

See Assessors . I. L. R. 15 Bona. 514 
I. L. R. 13 All. 337 
0 C. W. 1ST. 715 


CRIMES' AL PROCEDURE CODE, ACT 

V OF 1898 (X OE 1882 ; X OF 1872 : 

VIII OP 1869; XXV OP 1861) — conlti. ' 

■ s. 268 — concld. 

See Criminal Proceedings. 

I. L. R. IB All. 136 

See Insanity . 10 B. It. R. Ap. 10 
s. 269 (1872, s. 233). 

Sec Jury— Jury in Sessions Cases. 

24 "W. R. Cr. 18 
4 C. L. R. 405 
1. L. R. 23 Mad. 632 
I. Ii. R. 26 Mad. 598 

See Verdict of Jury— Power to inter- 
fere with Verdicts. 

I. B. R. 9 Mad. 42 

- Trial by Jury — Trial 

with the aid of assessors— Difference in the modes 
of trial — Accused if prejudiced can complain — 
Practice — Procedure. The accused were tried with 
a jury on charges of murder (ss. 302, 100, Indian 
Penal Code), and with the aid of jurors as assessors 
on charges of rioting, grievous hurt and hurt 
(ss. 147, 148, 326 and 323 of the Code) respectively. 
The Judge charged the jury and asked for their 
verdict on both the charges in the manner pre- 
scribed for jury trials. He agreed with the verdiot 
and sentenced the accused to various terms of im- 
prisonment. The accused appealed on the grounds 
that the learned Judge erred in omitting to take 
the opinion of the jurors as assessors on the second 
charge and to write a judgment. Held, that the 
law makes no distinction as to the procedure at 
the trial between a trial by a jury and one with 
the aid of assessors except as to the summing up 
hi the ease of the former and the manner in 
which the verdict in the former and the opinions 
of the assessors in the latter are respectively taken. 
It is at this latter point that there is a departure 
of ways, and if the accused who is tried does not 
intervene at that crucial point, and get the proce- 
dure applicable to trial with the aid of assessors 
enforced, he cannot be heard to complain. Em- 
peror v. Mavsing (1909) 

I. Is. R. 33 Bom. 423 

- s. 270 (1872, s. 235, 1801.8% s. 

360). 

See Complainant . 5 Bom. Cr. 85 


See Counsel 


11 Bom. 102 


— . — s. 271 — Plea of guilty by accused if 

must be accepted. The provision of s. 271, Cri- 
minal Procedure Code, clearly leaves it open to 
the Court, after an accused has pleaded guilty, to 
refuse to accept the plea and lay the case before 
the jury or assessors, or in the case of a Magistrate 
to try the question of the accused’s guilt himself, 
Sukdev Tewari V. The Ktng Emperor (19f9) 

13 C. W. 3ST. 552 

' ss. 271, 342. 

See Evidence Act (I of 1872), s. 30. 

I. I*. R. 30 All. 540 



\ (Act X of 1876, s, 14) — Ordinary 
original criminal jurisdiction . Applications under 
iqqo Criminal Procedure Code, 

p J. ?* ^should be disposed of by the High 
uourfc m the exercise of its ordinary original 
cnmmal jurisdiction. In the mailer of the petition 
of Charoo Chunder Mullice. Charoo Chunder. 
Mullice «>* Empress . X. L. R. 9 Gale. 397 

r— ss. 274, 270 (Act X of 1875, s. 33). 

Bee Jury— Jury under High Court’s 


Criminal Procedure. 

I. It. R. 1 Bom. 402 

7p 09 i®)— Notification No. 

1698— VI -545 A -10 of 1884—: Trial held by a jury 
consisting of a larger number than that prescribed 
by law— Illegality. Where the Local Government 
had by notification under s. 274 of the Code of 
Criminal Procedure directed that in trials by jury 
before a Court of Session the jury should consist of 
bye ; tldd 9 that a trial before a District Magis- 
trate under s. 451 of the Code with a jury consist- 
ing of seven persons was held before a tribunal not 
properly constituted and must be set aside. 
Emperor ^. George Booth (1904) 

I. It. R. 26 All. 2XX 
— — — - ss. 276 to 279. 

See Jury — Jury in Sessions Cases 

Choosing Jury . 7 G. W. BT 188 

s. 278 (1872, s. 244 ; 1801-69, s. 


See Jury— Jury in Sessions Cases. 

_ 16W.R. Cr. 06 

~ ss. 284, 285. 

Sec Assessors . X. L. R. 15 Bom. 514 
I. L. R. 13 All. 337 
I. Xi. R. 21 All. 106 
X. L. R. 25 Bom. 094 

■ s. 285. 

See Assessors . X. L. R. 24 Mad. 523 
0 C» W. 3NT. 715 
— s. 287 (1872, s. 248 ; 1801-09. 


See Evidence— Criminal Cases— Exa- 
mination and Statements of Accused. 

14 W. R, Or. 10 

15 W, R. Or. 83 

o I. It. R. 15 Mad. 352 

See Revision— Criminal Cases— Evi- 
dence and Witnesses. 

3B.L.B. A. Cr.59 


committing Magistrate. 
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CRIMINAL PROCEDURE CODE, ACT 
V OF 1898 (X °F 1882 ; X OP 1872; 
VIII OR I860 ; XXV OR 1861)— contd. 

. s. 288— contd. 

the evidence given by them before the committing 
Magistrate ; and the Sessions Judge, purporting 
to act under s. 249, Act X of 1872, discarded the 
evidence taken before himself, and grounded his 
judgment on the evidence given before the Magis- 
trate, and on this evidence convicted the prisoner 
and sentenced him to death. On appeal by the 
prisoner: Held, that s.* 249 did not warrant such a 
course of proceeding. That section merely autho- 
rizes the Court to take a particular statement, 
made by a witness before the Magistrate as the true 
statement, notwithstanding that it is denied, or a 
statement inconsistent with it was made by the 
witness before the Judge, only if the Judge should 
see that the original statement was worthy of be- 
lief, and does not mean that the Court should dis- 
card wholly the testimony of witnesses before it 
and have recourse to the testimony of the same 
persons given before another officer. Queen- v. 
Amanulla 

12 B. L. R. Ap. 15 : 21 W. R. Cr. 49 

See Queen-Bmpbess v. Jadub Dass 

I. B. R. 27 Calc. 295 


5. 


a 


Judge as to evidence taken before the Magistrate. 
Sessions Judges should act with great caution in 
exercising the discretion given to them by s. 288, 
Code of Criminal Procedure, in admitting evidence 
given by a witness before the committing Magis- 
trate. Where at a Sessions trial the Sessions Judge 
admitted, under s. 288, Code of Criminal Procedure, 
such evidence, without any inquiry as to the alle- 
gation made by the witness that her statement 
before the Magistrate was made under pressure and 
threat by the police : — Held, that the District Judge 
should not have placed reliance on the evidence as 
given before the Magistrate, and that he would 
have shown a better discretion if he had first made 
some inquiry by examining the police officer as to 
the restraint and pressure under which the state- 
ment was alleged to have been made. A witness 
was not examined in the Sessions Court with re- 
gard to the, particular statements made by him 
before the committing Magistrate, and lie did not 
repeat those statements before the Sessions Court. 
Held, that the Sessions Judge could not properly 


Use in Sessions 


Court of evidence taken before the committing Magis- 
trate . Although under certain circumstances a 
Court of Session may use evidence given before the 
committing Magistrate as if it had been given 
before itself, it is not proper for a Court of Session 
to base a conviction solely upon such evidence, 
there being no other evidence on the record to cor- 
roborate it. Queen v. Amanulla , 12 B. L. JR. 
Ap. 15, Queen-Empress v. Bharamappa , I. L. B. 
12 Mad. 123 , and Queen-Empress v. Dhan Sahai, 
1. L. B. 7 All. 862 , referred to. Queen-Bmpbess 
v . Jeochi . . . I. Ii. R. 21 Ail, 111 


Duty of Sessions 


CRIMINAL PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882 ; X OP 1872 ; 
VIII OP 1889 ; XXV OP 1861)— contd. 

. s. 288 —contd. 


admit such statements in evidence under s. 288* 
Criminal Procedure Code. Where a witness was 
examined in the Sessions Court and had shown 
no disposition in any way to resile from any state- 
ment he had made before the committing Magistrate* 
the admission of that deposition by a Session^ Judge 
under s. 288, Code of Criminal Procedure, was im- 
proper. Queen v. Amanulla, 12 B. L. B. Ap » 
15 : 21 W. B. Cr. 49, and Queen-Empress v. Dan 
Sahai , I. L. B. 7 All. 862 , followed. Where a 
medical officer gave evidence before the commit- 
ting Magistrate and it was not certified that the 
evidence was given in presence of the accused 
Held , that the admission of such evidence by the 
Sessions Judge under s. 288, Code of Criminal 
Procedure, was also improper. Where the police 
had kept a witness under surveillance for four days 
and the Sessions Judge considered that they were 
justified under the circumstances of the case: — 
Held, that there is no warrant in law for the police 
to keep the witness under such restraint, and that 
statements so obtained can hardly be regarded 
as voluntary-. Bajbangi Lal v. Empress 

4 C. W. TT. 49 

7. • - - Previous state- 

ment to committing Magistrate retracted in Sessions 
Court — Use of such statement by Sessions Cou?'t as 
substantive evidence. Where a witness who has 
made a statement before the committing Magistrate 
subsequently resiles from that statement in the 
Court of Session, the statement made before the 
committing Magistrate can be used under s. 288 
of the Code of Criminal Procedure to contradict 
the witness ; but the use of such statement as sub- 
stantial evidence of the facts alleged by the witness 
on the prior occasion is fraught with the gravest 
peril, and could never have been the intention of 
ft e Legislative. Queen-Empress v. Nibmal Das 
I. L. R. 22 All. 445 


8 . 


Admissibility of 


evidence — Statement of approver made before commit- 
ting Magistrate and afterwards retracted in the Court 
of Session. Pardon was tendered by a Magistrate 
to one of several persons who were being tried before 
him for daecity. The pardon was accepted, and 
the person to whom it was tendered made a state- 
ment as a witness before the Magistrate. The case 
having been committed to the Court oL Session, 
the approver in that Court totally repudiated his 
statement made before the Magistrate. Hell, 
that this repudiation did not prevent the Sessions 
Court from considering the evidence of the approver 
under the provisions of s. 288 of the Code of Criminal 
Procedure. Queen-Empress v. Soneju 

I. Xj. R. 21 AIL 175* 

a 


— - — — — — Depositions in 

former case — Befusal to allow cross-examination 
of witnesses. A, B, and C having been charged 
with murder before a Magistrate, two vakils pre- 


( 2899 ) 


DIGEST OP CASES. 


( 2900 ) 


CRIMEN" AIi PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882 ; X OP 1872 • 
VIII OP 1889; XXV OP 1861 Hrf. 


• s. 288 — contd. 


sented their vakalutnamahs, and applied to be 
allowed to conduct the defence of the accused. 
1 he Magistrate refused permission, and, after re- 
cording the depositions of the witnesses, committed 
the accused to take their trial before the Sessions 
Court. In the Court of the Magistrate the only 
material evidence for the prosecution was that of 
three witnesses, who, on being examined in the Ses- 
sions Court, denied all knowledge of the facts to 
which they had deposed before; the Magistrate. 
I wo of them denied having made the statements 
recorded, while the third admitted the statements 
attributed to him, but asserted they were false 
and made under pressure. The Sessions Judge, 
disbelieving the statements made in his Court, 
thereupon, under s. 249 of the Code of Criminal Pro- 
cedure, 1872 (as amended by s. 20 of the Amending 
Act) used the previous depositions as evidence 
in the case, and mainly upon these convicted the 
accused of murder and sentenced them to transport- 
ation to r life. Against this conviction and sen ten ce 
the prisoners appealed to the -High Court on the 
ground that the previous depositions ought not to 
have been used as evidence in the ease, as the Magis- 
trate had refused to allow their pleaders to appear 
and cross-examine the witnesses who made the 
depositions. The High Court affirmed the con- 
victions and sentence, hi the matter of Dham 
• • • . 6C.L.B.53 

Evidence — Pre- 


10 . 


. . , ■ Ai i vtwvuct — Jr re- 

moits statement, admissibility of— Contradictory 
statements Depositions before the committing Magis- 
trate— Prachn. In a trial before a Court ' of Ses- 
sion counsel for the prisoner is not entitled to refer 
to the depositions given before the committing 
-lagistrato for the purpose of contradicting the 
witnesses before the Sessions Court, without draw- 
ing their attention to the alleged contradictions 
m their previous depositions and giving them an 
opportunity of explaining the same. Empress 
v. Harem Chunder Mitter, 6 C. L. R. 390, over- 
ruled. Emperor v. Zawar Rahman (1904). 

I. Ii. R. 31 Calc, 142 

Evidence — State- 


II. 


w _ . evidence — state- 

ments made before Magistrate retracted before Court 
of Session In a capital ease certain witnesses, who 
had stated before the committing Magistrate that 
they had seen the accused striking the deceased, 
withdrew their statements before the Court of Ses- 
mn and gave evidence exculpating the accused. 
The Sessions Judge, considering the evidence given 
before him by these witnesses to be untrue and 
acting under s. 288 of the Code of Criminal Proce- 
dure, admitted in evidence the statements of these 
witnesses made before the committing Magistrate. 
held, that such statements were rightly admitted 
and when admitted were on the same footing as the 
"O er evidence on the record. Queen-Empress v. 
lun Sakai, I. X. Ii. 7 All- 862, Queen-Empress v. 


CRIMINAL PROCEDURE CODE ACT 
V OP iSas (X OP 1882; X OF 1872 T 
VIII OP 1869 ; XXV OP 1861 )-contd ’ 


— s. 288 — concld. 


J 11 ' U1, ^-eii-Empress v. Ja- 
wahir. All Weekly Notes (1888) 356, Queen-Empress 
v. Nirmal Das, I. L. R. 22 All. 445, and Umir V 

22Ranj ' Rec - Cr - J - 132, referred to‘. 
Emperor v. Dwakka Kurmx ( 1906 ) 

I. L. R. 28 All. 683 

E — — 88. 288, 292— Right of reply 

-Defence putting m evidence, depositions of witnesses 

nwde be f° re the committing 
Magistrate-Matters of record. In a trial at the 
Sessions, the depositions of witnesses before the 
committing Magistrate, tendered by the accused 

“ a Z r b ! * 2«t e< v. V + W pre f, idin s i ud « e as evidence 
nd i s. 288, but that will not entitle the prose- 
cution to a reply under s. 292 of the Criminal 

noosi Ure C ° <!e ’ Emperor »• Robert Stewart 
(1904) • 8C.W.H". 528 


2 . 


—Documents put tn during cross-examination by the 
accused of witnesses for the Crown— Right of revlv 
During the cross-examination of a witness for the 
Crown certain documents were put in evidence 
by counsel for the accused, which were not part of 
the record sent to the Court by the committing 
Magistrate. No witnesses were called for the 

“ ef £ nc ®‘ , The S r0W , n claimed right of reply. 
Held, that as the documents put in durino- the 
cross-examination of a witness for the Crown* were 
tendered and relied upon by the defence as distinct 
from the evidence actually tendered by the prosecu- 
tion and submitted for cross-examination they 
must be regarded as evidence adduced by the ac 
cused, and that therefore the Crown had the ridit 
of reply. Emperor v. Bhaskar (1906) 

I. Ii. R. 80 Bom. 421 

s. 289. 


See Eight of Reply. 

u — — Meaning of words 

no evidence m section . The words “ no evi- 
denc ® m second and third clauses of s. 289 of 
tne Code of Criminal Procedure (Act X of 1882) 
must not be read as meaning “ no satisfactory, 
trustworthy, or conclusive evidence.” If there Is 
evidence, the trial must go on to its close ; when 
m trials by jury the jury, and in other trials the 
Judge, after considering the opinions of the assessors, 
have to fi nd on the facts. It i s only in the absence 
of any evidence as to the commission of the offence 
by the accused that the Court can record an acquit- 
tal without allowing the trial to go on, or obtainin'*- 
the opinion of the assessors, or that the Court can 
direct the jury, without going into the defence 
to return a verdict of not guilty, Queen-Empress 
v. Mimna Lai , /. L. R 10 All 414, approved. 
Queen-Empress v. Vajiram 

I. Xt. R. 18 Bom, 414 
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CRIMINAL PROCEDURE CODE, ACT 
V OE 1898 (X OP 1882 ; X OP 1872 ; 
VIII OP 1869 ; XXV OP 1861) — contd. j 

ss. 289, 290 (1872, s. 251). 

See Counsel . . 11 Bom, 102 

See Criminal Proceedings. 1 

I. L. R. 10 All. 414 
I. Is. R. 23 Calc. 252 
See Sessions Judge, power of. j 

I. L. R. 10 All. 414 

— .. — Procedure — Absence j 

of 'witnesses for defence. If an accused has not his ! 
witnesses present, the Judge should, under s. 251, 
Criminal Procedure Code, if he sees grounds for pro- 
ceeding, first call upon him for his defence and 
then postpone the case. Queen v. Jumiruddin 

23 W. R. Or. 58 

s. 290. 

See Eight of Reply. 
s. 291 (1872, s. 363 ; 1861-69, s. 


CRIMINAL PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882; X OP 1872 ; 
VIII OP 1869 ; XXV OP lS61)^contd. 


375). 

See Witness — Criminal Cases — Sum- 
moning Witnesses 23 W. R. Cr. 56 
I. Ii. R. 8 All. 668 

— s. 292 (1872, s. 252). 

See ante , ss. 288, 292. 

See Counsel . . .11 Bom. 102 

See Eight of Reply. 

— — s. 297. 

See Charge to Jury — Summing up in 
General Cases. 

I. L. R 27 Bom. 644 
See Verdict of Jury — Power to in- 
terfere with Verdicts. 

I. L. R. 23 Gale. 252 

— s. 297 (1872, s. 255, para. 1 ; 

1881-69, s. 379) and s. 298. 

See Charge to Jury. 

See Charge to Jury — Misdirection. 

- I. L. R. 29 Caie. 379, 782 

.... ss. 297, 537. 

See Charge to Jury. 

I. L. R. 30 Mad. 44 

ss. 298, 302. 

See Verdict of Jury— General Cases. 

I. Ij. R. 19 Bom. 735 

ss. 300, 301, 303. 

See Revision — Criminal Cases — Ver- 
dict of Jury, and Misdirection. 

I. Xi. R. 30 Calc. 485 


s. 303. 


263 ), 


ss. 300-303, 306, 307 (1872, s. 


See Charge to Jury — Summing up in 
Special Cases — Rioting. 

I. Is. R. 21 Calc. 955 
See Thumb mark X. L. R. 32 Calc. 759 
See Verdict of Jury — General Cases. 

X. Is R. 10 Calc, 140 
7 C. W. N. 135 
ss. 303, 304 — Judge — Jury — Mis- 
the law — - Verdict mistaken or 

ambiguous — Powers of the Judge to question the 
Jury. S. 304 of the Criminal Procedure Code 
obviously contemplates eases where the verdict 
delivered is not in accordance with what was really 
intended by the jury. It has no application where 
there is no accident or mistake in the delivery of the 
verdict and the mistake lies in the misunderstanding 
of the law by the jury. If such a mistake results 
in an erroneous verdict, it can be corrected only by 
the Judge disagreeing with the jury and referring 
the case under s. 307 of the Code to the High Court. 
Emperor v. Kondiba (1904) 

I. Is. R. 28 Bom. 412 

s. 307. 

See Habeas Corpus, writ of. 

X. Ii. R. 29 Calc. 286 

See Jury, Trial by. 

I. L. R. 30 Mad. 469 

See Magistrate, jurisdiction of — 
Powers of Magistrates. 

I. L. R. 9 All. 420 

See Reference to High Court — Crim- 
inal Cases . 7C.¥. N. 135 ; 345 

See Revision — Criminal Cases — Ver- 
dict of Jury and Misdirection. 

I. Is. R. 15 Calc. 269 

See Verdict of Jury — General Cases. 

1. 1*. R. 10 Gale. 140 

See Verdict of Jury — Power to inter- 
fere with Verdicts. 

I. L. R. 29 Calc. 128 

- Procedure of High Court 


See Right to begin . 20 W. R. Cr. 33 


on reference under — 4 Opinion 5 of jury, what is. 
Where the Sessions Judge disagreeing with the 
jury, refers a case to the High Court under s. 307 
of the Code of Criminal Procedure, the High Court 
is to form its own opinion on the evidence. The 
4 opinion s of the jury in s. 307 of the Code of Crimi- 
nal Procedure is the conclusion of the jury, and not 
the reasons on which that conclusion is based. 
Per Sir Subrahmanya Ayyar, Offg. C. J., and 
Boddam, J . — In references under s. 307 of the 
Code of Criminal Procedure, although it may be 
expedient to have before the Court the reasons of 
the jury for the view taken by them, when any have 
been given, the circumstance that no such reasons 
have been a certained does not warrant this Court 
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CRIMIMAIi PROCEDURE CODE, ACT 
V OP 1808 (X OF 1882; X OP 1872; 
VIII OF 1889; XXV OF 1861)-c<mfcZ. 

^ s, 807 — concld , 


to decline to go into the evidence and to arrive at 
its own judgment, after giving due weight to the 
views taken by the Judge and the jury as to the 
guilt or innocence of the accused. Emperor v. 
Chellan (1905) . . X. L. R. 29 Mad, 91 

SS, 307, 310 — Accused cannot he 


ashed to plead to 'prior convictions when case re- 
ferred to High Court under s. 307, before the High 
Court convicts on such reference. Ss. 307 and 310 
of the Code of Criminal Procedure clearly provide 
that an accused is not to be asked to plead to prior 
conv ctions until he has been convicted on the 
charge under trial. Where a Court of Session 
makes a reference to the High Court under s. 307 
of the Code of Criminal Procedure, there is no con- 
viction or acquittal in the Sessions Court and it is 
only after conviction by the High Court that the 
accused can be asked to plead to prior convictions. 
Emperor v. Hand as ami Goundan ( 1 904) 

I. It. R. SO Mad, 134 

. ss. 307, 337 (4). 

See Reference to High Court. 

I. L. R. 38 Calc. 829 


s. 309 (1872, s. 255, para. 1, and 

s. 281 ; 1801-89, s. 324). 5 

See Assessors. 

, — s. 3X0. 

See Criminal Proceedings. 

13 C. I». R. HQ 

~ Trials before jury or 

assessors Record — Previous convictions. In trials 
before a jury or assessors the record should 
invariably show that reference to a previous con- 
viction was not made until the accused had been 
convicted of the subsequent offence. Kristo 
Behary Dass v. Empress . 12 C. L. R. 555 

See Bepin Behary Shaw v. Empress. 

13 C. L. R. 110 I 
— s.1328, ■ | 

See Jury — Jury in Sessions Cases — j 
Choosing Jury . 7 C. W. 3ST. 188 I 


CRIMIMAIi PROCEDURE CODE, ACT 
V OF 1898 (X OF 1882 ; X OF 1872 - 
VIII OF 1889 ; XXV OF 1861)—contd . 

. s. 334-— concld* 

Magistrate that the boy had fallen from a terrace 
and his respiration had stopped and that he had 
buried his ornaments under a tree, a Bub-Deputy 
Magistrate was deputed to verify these statements. 
He took the accused to the place of occurrence and 
the accused pointed out to the Sub-Deputy Magis- 
trate a place on the roof of his house from which 
he said the boy had fallen and also a place where he 
said he had buried the body of the boy ; Held* 
that the statements made before the Bub-Deputy 
Magistrate were inadmissible in evidence. Queen- 
Empress v. Viran,I.L . R. 9 Mad. 224 ; Queen- 
Empress v. Bhairab Ghunder Chuckerbutty, 2 
C. W. N. 7 02, followed. In recording the examina- 
tion of the accused, which was taken on two several 
occasions, the Magistrate made the certificate re- 
quired by s. 364 of the Criminal Procedure Code on 
the first page of the record only, although the re- 
cord of the examination taken on the first day alone 
extended over two pages and that taken on the se- 
cond day was written entirely on the second page : 
Held, that the defect was cured by the evidence of 
the Magistrate. Emperor v . Rajoni Kanto 
Koer (1904) . . . 8 0. W. 22 

— s. 337 (1872, s. 347 ; 1861-09, s. 


209). 


354 .' 


s. 332 (1872, s. 414 ; 1861-69, s- 


See Appeal in Criminal Cases— -Crimi- 
nal Procedure Code. 

8 W. R. Or. 83 

See Jury — Jury in Sessions Cases. 

6 C. W. 887 

334 ^ — Verification of state?nents of 
accused made during examination — Admissibility 
of— Record of examination — - Certificate on first 
page only — Defect, curability of. The accused hav- 
ing stated in his examination before the committing 


See Approvers . I. Ii. R. 11 All. 79 
I. L. R. 23 Bom. 493 

See Charge to Jury— Misdirection. 

I. Xj. R. 17 Calc. 642 
I. B. R. 29 Calc. 782 

See Confession — Confessions to Magis- 
trate . . I. Ii. R. 22 Calc. 50 

See Evidence — Criminal Cases — Exam- 
ination and Statements of Accused. 

I. Ij. R. 1 Bom. 810. 
I. Ii. R. 2 Ail. 260 
I. Ii* R. 10 Bom. 100 
I. Ij. R. 23 Bom. 213 

See Pardon . I. L. R. 25 Bom. 675 
I. L. R. 24 Mad. 321 
See Witness — Criminal Cases — Persons 
competent or not to be Witnesses. 

I. L. R. 25 Bom. 422 

~ — - — ss, 337, 338 — Accomplice— Pardon— 
Grant of conditional pardon — The pardoned accom- 
plice giving full and true story of the crime, hut 
retracting it in cross-examination before the Sessions 
Court- — Order of Sessions Court to committing' 
Magistrate to withdraw the pardon — Forfeiture 
of pardon — - Trial of accused for the offence— 
Commitment — Conviction on his plea of guilty— 
Irregularity— Illegality — Practice and Procedure . 
The accused was one of several persons accused of 
murder. He accepted a tender of pardon made 
to him by the committing Magistrate on the con- 
ditions set out in s. 337 of the Criminal Procedure 
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CBIMIHAI* PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882 ; X OP 1872; 
VIII OP 1869 ; XXV OP 1881 )— contd. 

— ss, 837, 338 — contd . 

Code. He was examined as a witness for the Crown 
before the committing Magistrate, and he made 
a full and true disclosure of the whole of the circum- 
stances witKin his knowledge relating to such 
offence. He repeated them in his examination-in- 
chief before the Sessions Judge, but resiled from 
his statements in cross-examination. At the con- 
clusion of the trial, in which the accomplices were 
convicted of murder, the Sessions Judge sent the 
pardoned accomplice in custody to the committing 
Magistrate with an order directing that he should 
be committed for trial for the same murder. The 
Magistrate accordingly withdrew the pardon and 
committed the accused to the Sessions Court to 
take his trial for the murder aforesaid. The Ses- 
sions Judge convicted the accused of murder on 
what was described as his plea of guilty and he was 
sentenced to transportation for life. On appeal : 
Held, by Aston, J., that the Sessions Judge had 
no authority under the Code of Criminal Procedure 
to order the accused to be committed for trial for 
the murder in respect of which a pardon had been 
tendered ; and further, that the accused’s trial 
was conducted with material irregularity, which 
seriously prejudiced the accused and occasioned 
a failure of justice. Held, by Beaman, J., that 
the Sessions Judge, who presided at the first trial, 
had no power to make the order purporting to have 
been under s. 339 of the Criminal Procedure Code, 
directing the commitment of the accused on the 
ground that he had forfeited his pardon ; and that 
the procedure adopted was both wrong and illegal. 
Per Aston, J . — It is open to a pardoned accom- 
plice, if placed on trial as an accomplice, who has 
forfeited the pardon already accepted by him, to 
plead in bar of trial that he did comply with the 
condition on which the tender of pardon was made, 
and such plea in bar of trial would have to be gone 
into and decided before the accused is called on to 
enter his plea in defence to the charge of having 
committed the offence in respect of which the par- 
don was tendered. S. 339 of the Criminal Proce- 
dure Code does not enact that a person who had 
accepted a tender of pardon, renders himself liable 
to be tried for the offence in respect of which par- 
don was tendered, if he gives false evidence ; what 
the section says is that he renders himself so liable 
(or forfeits the pardon) if by giving false evidence 
he has not complied with the condition on which the 
tender w s made. Per Beaman, J. — At the ter- 
mination of the trial in which the pardon was given, 
the accomplice must be discharged by the Court. 
Then if so advised, the Crown may re-arrest and 
proceed against him for the offence in respect of 
which he was given a conditional pardon. When 
put upon his trial for that offence, he may plead to a 
competent Court his pardon, in bar. And that is 
a plea that the Court would be bound to hear and 
decide upon before going further and putting him 
on his defence. In deciding it the Court would have 


CEIMmAL PROCEDURE CODE, ACT 

V OP 1898 (X OP 1882 ; X OP 1872 ; 

VIII OP 1889 • XXV OP 1861) — contd. 

■ ss* 337, 338 — coneld, 

to raise the issues whether he had or had not com- 
plied with the conditions of the pardon, whether 
he had or had not made a full and true disclosure 
of the whole facts. And where, after having ad- 
mittedly done that he had at a later stage recanted, 
that recantation amounted to giving false evidence 
within the meaning of s. 339 of the Criminal Pro- 
cedure Code, and worked a forfeiture of the pardon. 
Emperor, v . Kothia (1906) : 

1. 1>. R. 30 Bom. 611 

— ss. 337 (2), 839 — Accused to whom 

pardon is tendered ought to he examined as a witness 
and not he put into the docJc at once. An accused 
person, to whom pardon has been tendered, and 
who has accepted such pardon, ought not, when 
he shows an intention not to give the evidence, 
which he has led the prosecution to expect, to be 
put back into the dock without being examined as 
a witness. He should under, such circumstances, be 
examined as a witness as directed by s. 337 (2) 
of the Criminal Procedure Code, and then dealt 
with under s. 339 of the Code. Such a person 
should, if tried, be tried separately and after the 
trial of the other accused is over. Queen- Empress 
v. Ramasami, 1 . L . R. 24 31 ad. 322, followed. 
Arunachellam v. Emperor (1908) 

I. L. R. 31 Mad. 272 


See Confession — Confessions to Magis- 
trate . .1. Is. R. 22 Gale. 56 

See Evidence . 13 C. W. 3ST. 501 

See Pardon . I. X,. R. 11 All. 79 
1. 1*. R 2d Gale. 492 
I. L. R. 20 All. 529 
I. I*. R„ 25 Bom. 675 
I. Is* R. 24 Mad. 321 

1. — — — Pardon — Pardon 

granted after accused has had an opportunity of 
cross-examining the witnesses for the prosecution — 
Withdrawal of pardon and subsequent commitment. 
Where a pardon was tendered by a Magistrate to 
an accused person after he had had an opportunity 
as an accused person of cross-examining the witness- 
es for the prosecution, and on its appearing that he 
had not made a full and true disclosure of the facts 
of the case, such pardon was withdrawn and he was 
committed along with his eo-aecused to the Court 
of Session : Held, that the commitment was not 
open to objection. Queen-Empress v. Brij Narain 
Man, I. L. R. 20 All. 529, followed. Emperor v. 
Btjdhan (1906) . . I. X*. R. 29 AIL 24 


— s. 388 (1872, s. 348). 

See Approvers . I* h. R. 7 All 166 
I. L. R. 14 All. 502 
See Pardon . 7 W. R. Or. 114 

I. X,. R. 10 Gale. 936 
— - s. 339 (1872, s. 349). 

See Approvers. 
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V OF 1898 (X OF 1882 ; X OF 1872 ; 

VIII OF 1869 ; XXV OF I861)—ccm*d. 

. 339 — canid. 

2. ' . . ■ ■ ' .■ ■ . : ... • ■ Full and true 

disclosure by approver — No condition precedent to 
pardon — Procedure on trial of approver. Under s. 
339 of the Code of Criminal Procedure of 1898, the 
maldng of a full and true disclosure by the appro- 
ver is not a, condition precedent to the pardon but 
making an incomplete and false disclosure is a 
condition subsequent by which the pardon, which 
has become operative before such disclosure, is 
forfeited. There is no necessity for withdrawing 
the pardon and such withdrawal has no effect. 
Queen-Empress v. Ramasami , I. L. B. 24 Mad. 321 , 
considered. Queen-Empress v. Sudra , 1. L. B. 14 
All . 336, followed. Queen-Empress v. Natu, I. L. 
B. 27 Gale . 137, f oho wed. Where a pardon is 
tendered and the approver is afterwards put on his 
trial, he ought to be asked if he relies on the pardon 
as a bar to his trial ; and if he does so rely, the 
prosecution should first prove that the pardon has 
been forfeited by an incomplete or false disclosure. 
When this course is not adopted, the conviction is 
illegal and will be set aside. King-Emperor v. 
Bala, I. L. B. 25 Bom . 675, followed. King- 
Emperor v. Kothia , /. L. B. 30 Bom. 611 , followed. 
The transaction is one of the utmost good faith 
and the approver commits a breach of the con- 
dition if he fails to make a full and true disclosure 
throughout. The condition is broken if he with- 
draws before the Sessions Court or on cross- 
examination statements made before the com- 
mitting Magistrate or in his examination -in -chief 
respectively. Kullan v. Emperor (1908) 

I. L. E. 32 Mad. 173 

3. — — s. 339, cl. 3 — How sanction of 

High Court under section obtainable . The sanction 
of the High Court - under s. 339 (3) of the Code 
of Criminal Procedure can be obtained only by 
motion on behalf of the Crown. Queen-Empress v. 
Manik Chandra Sarkar , /. L. JR. 24 Calc. 492, fol- 
lowed. Emperor v. Madiga Nallavadu (1908) 

I. B. B. 32 Mad. 47 

s# 340. 

See Security for Good Behaviour. 

I. L. B. 25 All. 375 

ss. 340, 341 (1872, s. 186). 

See Advocate . 7 Mad. Ap. 41 

See Attorney . 7 Mad. Ap. 41 

See Insanity . I. B. E. 5 Bom. 262 

See Pleader— Appoint went and Ap- 
pearance 7 Mad. Ap. 37, 41 

I. Xj. B. 23 Gale. 493 
I. U. B. 16 Bom. 661 

I. L. E. 21 All. 109 

1. Deaf and dumb person — 

Procedure. G was convicted by the Joint Magis- 
trate of house-breaking by night, with intent 
to commit theft, and the case referred under the 
provisions of s. 188 of Act X of 1872 to the High 


CBIMIXAD PBO CEDUBE CODE, ACT 

V OF 1888 (X OF 1882 ; X OF 1872 : 

VIII OF 1869 ; XXV OF 1861 )~contd. 

ss. 840, 341 — contd . 

Court for orders. It appeared that G, whose 
understanding was of the most limited character, 
was caught at night in a house with some anklets 
in his possession. He was a lad of 15 or 16 years 
of age, and had been deaf and dumb from his birth; 
He sometimes lived with his father and sometimes 
by begging, and there was little doubt that hunger 
had driven him to break into the house. He had 
never been in arrest before. The Court recom - 
mended that he should be made over to his father. 
Queen v. Ganga . . 7 XX. W. 131 

2 . • — - ; Deaf ' and d dumb 

person — Ability to understand charge. In the case 
of an accused person who was deaf and dumb, the 
Deputy Magistrate who tried and convicted him- 
considered that he did not understand the proceed- 
ings, and accordingly referred the case to the Magis- 
trate under s. 188 of the Code of Criminal Procedure. 
The Magistrate considered that the accused did 
understand what he was charged with. Held , 
that the finding of the Magistrate must prevail and 
s. 188 did not apply. Doobri Hulwai v. Anony- 
mous .... 19'W. B. Or. 37 

3. - — Deaf and dumb 

persons, trial of. The High Court under the cir- 
cumstances of this ease, which came before it under 
the last clause of s. 188 of the Criminal Procedure 
Code, 1872, set aside the conviction of the prisoner, 
who was deaf and dumb, and directed that he be 
admonished and discharged. Dwarkanath Hal- 
dar v. Noder Chand Kamte . 22 W. B. Cr. 35 

4. * — - Deaf ' and dumb 

person, trial of. The High Court may, under s. 
188, Criminal Procedure Code, in the trial of a 
person who is deaf and dumb, and who cannot 
understand the proceedings against him, or plead to 
the charge, treat the proceedings as amounting to a 
sufficient trial and pass sentence upon the prisoner 
according to the facts which seem to be established 
in the course and as the result of those proceedings. 
In this case the Court had no doubt that the prisoner 
was guilty ; but, before passing final orders, 
it gave the prisoner a further opportunity of being 
heard, and accordingly directed the Magistrate to 
give him notice. Queen v. Bowks Hsri 

22 W. B. Cr. 35 

He was subsequently convicted by the Magistrate, 
and this conviction was confirmed by the High 
Court. Queen v. Bowka . 22 W. B. Or. 72. 

5. Deaf and dumb — 

Accused person unable to understand proceedings in 
Court , commitment of — Report by Magistrate of 
such proceedings to High Court ■ — Power of High 
Court to pass final orders on such report — Discretion 
of High Court to order Sessions trial to be held — 
Code of Criminal Procedure ( Act V of 1898), ss. 
341 and 471— Penal Code {XLV of I860), s . 302 . 
An accused person who had been for some time 
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V OP 1898 (X OP 1882 ; X OP 1872 : 

VIII OP 1869 ; XXV OP 188I)-co«*tf. 

SS. 340, 341 — conoid. 

confined in a lunatic asylum was tried and commit- 
ted to the Sessions by a Deputy Magistrate on a 
charge of murder. The accused was deaf and dumb, 
and could not be made to understand the proceed- 
ings which had been taken. On the proceedings 
being forwarded to the High Court under s. 341 of 
the Code of Criminal Procedure, it was held that the 
law does not contemplate that the Sessions trial 
should necessarily take place. That it is discre- 
tional with the High Court on a commitment made 
to order the Sessions trial to be held, and the High 
Court must consider whether any benefit would be 
likely to result especially to the accused by such 
trial. The High Court in this case, having come 
to the conclusion that no benefit would be likely 
to result to the accused by his being tried by the 
Court of Sessions, found that the accused was guilty 
of the alleged murder, but that he was by reason of 
unsoundness of mind not responsible for his action 
and directed him to be kept in the district jail to 
await the orders of Government. Queen-Empress 
v. Somie Bowra . I. Ii. R. 27 Gale. 388 

4 C. W. X. 421 

6. ... “Acesued,” meaning of — 

Criminal Procedure Code {Act V of 1898), 
s. 123 — Person liable to imprisonment in default of 
giving security. The term “ accused in s. 340 of 
the Code of Criminal Procedure applies to a person 
who is liable under s. 123 of that Code to imprison- 
ment in default of giving security. Nakhi Lal 
Jha v. Queen-Empress . 1. 1*. R. 27 Gale. 858 

— — s. 342 (1872, ss. 193 and 250 ; 

1881-69, s. 202). 

See Confession — Confessions to Magis- 
trate . I. L. R. 5 All 253 

See Confession — Confessions subse- 
quently RETRACTED. 

I. L. R. 10 Mad. 295 

See Evidence — Criminal _ Cases — Ex- 
amination and Statements of Ac- 
cused . I. L. R. 10 Mad. 295 

I. L. R. 28 Gale. 49 
I. Ii. R. 27 Calc. 295 

See Evidence — Criminal Cases— Pre- 
vious Convictions. 

I. L. R. 28 Calc. 68 

See Examination of Accused Person. 

16 W. R. Or. 21 
1 C. Ii. R. 430 
I. L. R. 6 Gale. 96 : 6 C. L. R. 521 
7 C. W. XsT. 345 

See False Evidence — Generally. 

I. Ii. R. 19 AIL 200 

See Penal Code, s. 182. 

I. D. R. 12 Mad. 451 


CEIMI1AL PROCEDURE CODE, ACT 
V OP 1808 (X OP 1882; X OF 1872; 
VIII OP 1889 ; XXV OP 1881) — contd. 

s. 342 — contd . 


1. — “Accused,” meaning of. 

By the word accused in s. 34? of tbp Code 
of Criminal Procedure (Act X of 1882) is meant a 
person over whom the Magistrate or other Court 
is exercising jurisdiction. Queen-Empress v. 
Mona Puna . I. L. R. 16 Bom. 681 

Jhoja Singh v. Queen-Empress. 

I. Ii. R. 23 Calc. 493 

Queen-Empress v. Mutasaddi Lal. 

I. B. R. 21 AIL 107 

2. — — T — - Examination of the accused 

— Nature of examination. It is improper on the 
part of a Judge, when examining a prisoner under 
s. 342 of the Criminal Procedure Code, to cross- 
examine him. The only questions which are per- 
missible are such as will enable the prisoner to ex- 
plain any circumstances appearing in the evidence 
against him. Hurry Churn Chuckerbutty 
v. Empress . . I. In R. 10 Calc. 140 

3. — ■ Examination of ' 

accused person — Power of Magistrate to question 
the accused. Where a Magistrate, before evidence 
taken for the prosecution, put questions to the ac- 
cused of the nature of a cross-examination, such 
procedure was illegal, as it could not be said that 
the questions were put “ for the purpose of enabling 
the accused to explain any circumstances appearing 
against him in the evidence ” within the meaning 
of s. 342 of the Code of Criminal Procedure. Queen- 
Empress v. Hawthorne . I. Xi. R. 13 All. 345 

4. — ' — — - Sessions . trial — 

Accused persons , examination of. Questions put 
by the Court to an accused person under the 
provisions of s. 342 of the Code of Criminal Pro- 
cedure, 1 882, must be strictly limited to the purpose 
described in that section, i.e., u of enabling the 
accused to explain any circumstances appearing 
in the evidence against him.” The evidence 
referred to in that section is the evidence already 
given at the trial at the time when the Court puts 
questions to the accused. Queen-Empress v. 
Hargobind Singh . I. L. R. 14 All. 242 

5. — — Examination of 

accused — Fillmg gap in prosecution evidence by 
questioning accused — Charge of defamation— Fail- 
ure to prove making and publication — Irregularity „ 
Eight persons were charged with defamation by 
making and publishing a certain petition regarding 
the conduct of the complainant. Though other 
evidence was adduced by the prosecution, it was not 


See Transfer of Criminal Case- 
Ground for Transfer. 

5 C. W. 35T. 884 
See Witness — Criminal Cases — Person 
COMPETENT OR NOT TO BE WITNESS. 

I. I*. R. 18 Bom. 661 
I, Ii. R. 20 All. 426 
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CHIMIN' All PROCEDURE CODE, ACT 
V OF 1898 (X OF 1882; X OF 1872; 
VIII OF 1869 ; XXV OF 1861)— contd. 

• — — ■ s, 342 — conoid . 

proved that the accused made and published the 
matter, which was alleged to be defamatory. The 
Magistrate, however, asked the accused, if they had 
signed the petition, and accepted their answers as 
proving that they had, and as relieving the prosecu- 
tion from proving the making and publication of 
the alleged defamatory matter by the accused. 
He convicted the accused. Held, that the convic- 
tions must be set aside. A gap in the evidence for 
the prosecution cannot be filled up by any statement 
made by the accused in his examination under s. 
342 of the Code of Criminal Procedure. The omis- 
sion to prove the making and publication of de- 
famatory matter is more than an irregularity ; it 
is a defect, which vitiates the conviction. Moni- 
deen Abdul Kadir v. Emperor (1904) 

I. Ii. R. 27 Mad. 238 


6 . 


Statement of ac- 


cused under that section — Misdirection. A gap in 
the evidence for the prosecution cannot be filled 
up by any statement made by the accused in his 
examination under s. 342 of the Criminal Procedure 
Code. It is a misdirection to ask the jury to con- 
sider a document, purporting to be proved by 
such a statement as evidence against the accused. 
Basanta Kumar Ghattak v. Queen- Empress 
I. L. R. 26 Calc. 48 


7. 


Witness — Accused 


person calling as witnesses persons charged with 
Mm and awaiting a separate trial for same offence — 
Evidence Act (I of 1872), s. 132. The accused D , 
a European British subject, was charged, together 
with others who were natives of India, under ss. 
381, 385 and 389 of the Penal Code (Act XLV of 
1830), with conspiring to commit extortion. D 
claimed to be tried by a mixed jury under s. 450 
of the Criminal Procedure Code (Act V of 1898). 
The other accused, who were natives of India, 
•then claimed to be tried separately under s. 452. 
The trial of D then proceeded, and at the close of 
the case for the prosecution he proposed to call 
as his witnesses the persons who had been charged 
with Mm and who were awaiting their trial. They 
objected to be called. Held, that he was entitled 
to call them as witnesses and to examine them 
on oath. The words “ the accused ” in cl. 4 of 
s. 342 of the Criminal Procedure Code (Act V of 
1898) means the accused then under trial and under 
examination by the Court. Queen-Empress v. 

. Durant . . . I. I». R. 23 Bom. 218 

s. 343 (1872, s. 344). 

See Confession — Confessions to Magis- 
trate . . I. L|. R. 2 All. 260 

8. Z4A— Adjournment of Criminal 


case — Power of Court to order costs of the day to he 
paid by the party for whose benefit an adjournment 
is granted. Held , that a Magistrate in granting 1 an 
adjournment under the provisions of s. 344 is com- 


CRIMIRTAL PROCEDURE CODE, ACT 
OP 1882 ! ^ OF 1872 ; 
VIII OF 1809 ; XXV OF 1861)— contd. 

s. 344 — conoid . 


petent under the same section to order the costs of 
the day to be paid by the party in whose favour 
the order for adjournment is made. Shew Prosad 
Poddar v. The Corporation of Calcutta, 9 C. W. N. 
18, followed. King-Emperor v. Chhubraj Singh, 
AIL Weekly Notes (1902) 59, discussed and doubted. 
Mathura Prasad v. Basant Lal (1905) 

I. It. R. 28 All. 20 

— — s. 344, para. 1 (1872, s. 219 ; 1861- 

s. 253). 

See ante, s. 145 . 13 C. W. RT. 601 

See Criminal Proceedings. 

I. Is. R. 19 Mad. 375 


See W itness — Criminal 
moning Witnesses. 


Cases — Sum - 


4B. L. R. Ap. 71 
7 B. L. R. 564 
2 RT. W. 148, 394 

— (1872, a 194 ; 1861-69, a 224). 

See Bail . I. L. R, 6 Mad. 63, 69 
I. Ii. R. 15 Calc. 455 

See Warrant of Arrest — Criminal 
Cases . . „ j Bom. Cr. 31 

(Presidency Magistrate’s Act, 


1877, s. 124). 


See Complaint — Dismissal of Com- 
plaint — Effect of Dismissal. 

I. L. R. 0 Gale. 523 


ss. 344, 497, 498. 


See Bail . I. L. R. 30 Calc. 160, 173 
— s. 345 (1872, s. 188). 

See ante, s. 198. 

See Compounding Offence. 

See Defamation — Imputation on a Wife 
I. It. R. 25 Bom. 158 

s. 347 (1872, a 221; 1881-89, 


s. 256). 

See Charge— Alteration or Amend- 
ment of Charge. 

1 ET. W. Ed. 1873, 307 

$ ta y Q j proceed- 
ings after charge is drawn up — Committal for trial — 
Magistrate, powers of. S. 221 of the Criminal 
Procedure Code authorizes a Magistrate, after a 
charge has been drawn up, to stop further proceed- 
ings and commit for trial Empress v. Kudrut- 
oolla . I. L. R. 3 Calc. 495 :2C. LB.2 
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CEI1OTAL PRO CEDTTR E CODE. ACT 
OF 1882 ; X OB 1872 ; 
VIII OR 1869 ; XX V OR 1861) — -contd. 

— ~ ss ; B47, 849 (1872, s , 4@ s paras. 1, 

% and 3 ; 1861.69, s. 277). 

See Magistrate, jurisdiction of — 
Powers of Magistrates. 

I. L. R. 13 Gale. 305 
I. Is. R. 9 Mad. 377 
I. L. R. 10 Bom. 198 
See Magistrate, jurisdiction of — 
Deference by other Magistrates. 


s. 349. 


See Magistrate, jurisdiction of — 
Commitment to Sessions Court. 

I. Ii. R. 14 Gale. 355 
I. L. R. 4 Bom. 240 
See Prisoner . . 7 Bom. Cr. 31 

7 W. R. Cr. 38 

7~~ ; Case submitted to Dis- 

trict or Sub-divisional Magistrate with regard to sen- 
tence Such Magistrate not competent to return case 
to Magistrate , who submitted it Where a Magistrate 
of the second or third class has submitted a case 
to the District or Sub-divisional Magistrate under s. 
349 of the Code of Criminal Procedure, it is not 
competent to the District or Sub-divisional Magis- 
trate to return the case to the submitting Magis- 
trate, if in his opinion the reference was unnecessary. 
Imperairix v. Abdulla , 7. L. B. 4 Bom. 240 ; Queen- 
Empress v. Viranna , I. L. R. 9 Mad. 377 ; Dula 
Faqueer v. Bhagirat Sircar, 6 C. L. B. 276 ; and 
Queen-Empress v. Havia Tellapa, I. L. B. 10 
Bom. 196, followed. Emperor v. Thakur Dayal 
(1904) . . . I. L. R. 26 AIL 344 

s. 350 (1872, s. 328). 

See ante , s. 145 . . 13 C. W. 1$. 420 

See Bench of Magistrates. 

I. Xi. R. 20 Gale. 870 
I. I). R. 18 Mad. 394 
I. It. R. 23 Gale. 194 
I. L. R. 21 Mad. 246 
See Sessions Judge, jurisdiction of. 

23 W. R. Or. 59 
I L. R, 3 Mad. 112 
I. Xi. R. 26 Bom. 50 
See Witness— Criminal Cases— Sum- 
moning Witnesses. 

I. L. R. 25 Gale. 863 


. i * ~ ' Magistrate decid- 

ing case on evidence taken by hi s predecessor —Case 
under s. 530, Criminal Procedure Code, 1872 In 
a case under s. 530, Code of Criminal Procedure, 
the High Court set aside the proceedings of a Deputy 
Magistrate, who, on succeeding his predecessor 
who had gone into the case, instead of recalling the 
witnesses de novo and examining them himself, 
decided the question of possession on the evidence 
which had been taken by his predecessor. Guru 
Churn Sen v. Kali Nath Dass Biswas 

23 W. R. Cr. 62 


procedure code, act 

Jt?L1 898 OP 1882 ; X OP 1872 ; 
VIII OP 1869 ; XXV OP 1861) — contd. 


2 . 


s, 350 — contd. 


■ . ~ . , ' ■ Evidence 'heard by 

one Magistrate and case decided by another— Irrequ- 
lardy not prejudicing accused. In two eases, in 
one of which the evidence was taken entirely by 
one Deputy Magistrate, whilst the decision was 
JSf®* , bj ;, an “ tner * a “ d in the other of which, 
although the Deputy Magistrate who decided the 
case heard part of the evidence, he decided it on the 
same grounds as the first case, the High Court 
declined to interfere, because the accused was not 
said to have been prejudiced by the decision in 

M™ aS V TS £ ra DaS Manjhi * Namdar 
M TOTH tjl. Ijjax Mundux v . Namdar Munpttx 

24 W. R. Cr. 12 


by subordinate Magistrate to UistriTMagiL^- 
Drstnct Magistrate deciding on evidence taken by 

subordinate— Magistrate, jurisdiction of— Criminal 

Procedure Code ss. 182, 349. S. 350 of the Criminal 
Procedure Code was intended to provide for a ease 
where an inquiry or trial has been commenced before 
OI a P ar ticular magisterial post, 
and that officer ceases to have jurisdiction in that 
post, and is succeeded by another officer. A sub- 
ordinate Magistrate, having taken all the evidence 
for the prosecutron and for the defence, sent the 
case to the Magistrate of the District, not on the 

SI jm I “ s ‘ 349 of the Criminal Pro- 
cedure Code, and the District Magistrate, ob- 
seiving that none of the accused asked to have 
the witnesses re-heard gave judgment upon the 
evidence^ taken by the subordinate Magistrate. 
The Scions Judge re used to interfere in revision 
wrth the District Magistrate’s proceedings on the 
around that they were covered by s. 350 of the Code. 
Held, that this view was erroneous, that neither 

r’ tf S fvf n f i ;T Under s - 349 was there any transfer 
district Magistrate by his subordinate, that 
s. 330 was inapplicable, and that the order passed by 
he District Magistrate must be quashed. Queen- 
Empress v. Radhe . X. L. u. i 2 111. 66 
See Queen-Empress v. Bashir Khan 
I. L. R. 14 All. 346 


4. 


, , 7 , ~ ; Evidence record- 

ed -partly by one Magistrate and partly by another— 
Proceedings for recognizance to keep the peaca- 
Cnmmal Procedure Code, 1872, s. 491 Notwith- 
standing the introduction into the section of the 
words the accused person” and “conviction,” 
the provisions of s. 328 of the Criminal Procedure 
Code apply to an inquiry instituted under s. 491 
with a view to enforcing the giving of security 
against a breach of the peace ; and in such a case, 
where the Magistrate by whom only part of the 
evidence has been taken is succeeded by another 
Magistrate while such inquiry is pending, the per- 
son called, upon to show cause why he should not 
give security may insist, before the latter, upon the 
recall and re-examination of the witnesses whose 

4 Y 
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CRIMIN' AD PROCEDURE CODE, ACT 

V OP 1898 (X OP 1882 ; X OP 1872 ; 

VIII OP 1069; XXV OP 1861) -contd. 

- s. 350 — concld. 

evidence has been already taken by the former 
Magistrate. Baroda Kant Roy v. Karimuddi 
Mqonshee . . . . 4 C. L. R. 452 

& ~ — — \ " • . , — Trial de novo — 

Case of Defamation — Final orders should be by Magis- 
trate, who examines complainant. Where on a 
transfer of a ease the accused do not apply for a 
trial de novo the action of the Magistrate, in con- 
victing the accused on the evidence recorded 
partly by the former Magistrate and partly by him- 
self, is not strictly without jurisdiction. It is 
most desirable, however, in a case of defamation 
that the examination and cross-examination of 
the complainant should be held in the presence of 
the Magistrate who has seizin of the case and passes 
final orders therein. Brindaban Chandra Das 
V. ISHAQUDDIN ChOWDHRY ( 1909 ) 

13 C. W. IT. 550 

6. - — Application of 

section to cases withdrawn from one Magistrate and 
transferred to another — ‘ Trial,' what is within s. 
350 (a). The words of s. 350 of the Code of 
Criminal Procedure are applicable to cases in which 
the case under enquiry on trial is withdrawn from 
one Magistrate, who thereupon ceases to exercise 
jurisdiction therein and is transferred to another. 

A preliminary enquiry by a Magistrate into a case 
exclusively triable by the Court of Session is not 
a 1 2 trial 3 before framing a charge within s. 
350 (a) and, where such an enquiry is transferred, 
the Magistrate is not bound to rehear the case de 
novo. Mohesh Chandra Saha v. Emperor , I. L. 

R. 35 Calc. 457 , followed. Palaniandy Goundan 

Emperor (1908) . I. L. R. 32 Mad. 218 

ss. 350, 528. 

See Transfer . I. L. R. 35 Gale. 457 

— s. 351 (1872, s. 104; 1861-69, s. 

1. — Preliminary Inves- 

tigation. A Magistrate is not justified by s. 206 
of the Code of Criminal Procedure in taking a 
person, without any previous notice or summons, 
from among the audience or attendant witnesses j 
In open Court, and placing him in the dock to | 
be immediately tried upon a charge which has ! 
already been commenced to be entertained 
against other prisoners, and on which evidence i 
hasy already been given. That section applies I 
to investigations preliminary to commitment for j 
a subsequent trial, and not to cases where the ! 
trial is actually being proceeded with. Queen I 
v. Sutherland. Queen v. Narain Singh 

14 W. R. Cr. 20 

2. - - Offence disclosed j 

by evidence of 'witness in course of case — Powers of • 
Magistrate— Criminal Procedure Code, s. 191 , cl ! 
(c). A Magistrate taking cognizance of an offence I 
against a witness in a case which is pending before I 


CRIMINAL PROCEDURE CODE, ACT 
V OE 1898 (X OP 1882 ; X OF 1872 ; 
VIII OP 1809 ; XXV OP 1861)— contd. 

— s. 351 — concld. 

him upon the facts disclosed by the evidence of 
another witness does so under s. 191, cl. (c), of the 
Criminal Procedure Code, and not under s. 351. 
Khudiram Mookerjee v. Empress 

1 C. W. N. 105 

s. 352 (1872, s. 187; 1861,09, s. 

279). 

See Court , . 1 Agra Cr. 17 

s. 355. 

See Criminal Proceedings. 

I. L. R. 19 Mad. 269 

See Evidence — -Criminal Cases— Depo- 
sitions . . W. R. 1864, Cr. 18 

See Maintenance, order op Criminal 
Court as to . I. L. R. 20 Gale. 361 

— s . 356 (1872, s. 334). 

See Revision — Criminal Cases — Evi- 
dence and Witnesses. 

20 W. R. Cr. 14 

— ss. 357 and 362, para. 1 (1872, s. 

335 ; 1861-69, s. 196), 

See Practice — Criminal Cases — Evi- 
dence, MODE OF RECORDING. 

5 Mad. Ap. 0 

ss. 359 and 382, para. 2 and s. 

361 (1872, ss. 338-340; 1861-69, s. 198). 

See Interpreter . 16 W. R, Cr. 71 

s. 360 (1872, s. 339; 1861-69, s . 

199). 

See Evidence — Criminal Cases — De - 
position . I. L. R. 13 Gale. 121 

See Forgery . I. L. R. 36 Calc. 955 

See Witness — Criminal , Cases— 

Swearing or Affirmation of Wit- 
nesses . . 13 W. R. Cr. 17 

— — Witnesses not under- 

standing depositions when read over — Ground for 
setting aside conviction. S. 339 of Act X of 1872 
being for the protection of witnesses only, the fact 
that witnesses did not understand their depositions 
when read over, although they may not have re- 
quired them at the time to be interpreted, affords 
no ground for an application by the accused to set 
aside a conviction. In the matter of Okhoy 
Kumar . . . . . 7 C. L. R. 393 

— — — s. 362. 

See ante , s. 123 13 C. W, W. 318 

1. — Presidency Magis- 

trate, recording of reasons for conviction by — Law as 
to recording of evidence — Appealable and non - 
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‘CRIMINAL PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882 ; X OP 1872 : 
VIII OP 1889 ; XXV OP 1861)— contd. 


s, 382— »concld. 


appealable cases, difference in procedure in — Revision, 
adequate materials for. In a case in which the Chief 
Presidency Magistrate convicted certain persons an:l 
sentenced them each to 21 days’ rigorous imprison- 
ment, he recorded evidence very meagrely: Held, 
that under s. 362 of the Criminal Procedure Code, 
it was not obligatory on the Magistrate to record 
evidence in this case ; that the 4 4 brief statement 
of reasons for conviction ’ 5 recorded by the Magis- 
trate under s. 370 {%) of the Criminal Procedure Code 
was sufficient, in this case, to satisfy a Court of Re- 
vision that there were materials before the Magis- 
trate to support the conviction. Emamdu v. King- 
Empeeoe (1904) . . 8 C. W. "N. 839 

2. — — Recording of evi- 


CBIMINAL PROCEDURE CODE, ACT 
¥ % 1898 (X OF 1882 ; X OF 1872 ; 

VIII OF 1889 ; XXV OF l8ei)-contd. 

— s. 30 4 — concld. 


dence by a Presidency Magistrate. A Presidency 
Magistrate is bound to record evidence only in 
cases coming under s. 362 of the Criminal Proce- 
dure Code (Act V of 1898). He is not bound to 
record evidence in any summons cases or warrant 
cases or cases in which enquiries have to be made as 
in summons cases or warrant cases, except wh 3ra he 
may impose a fine exceeding two hundred rupees or 
Imprisonment for a term exceeding six months. It 
is, however, desirable that he should keep some 
record of the statements made by witnesses or 
that his judgment should indicate what those 
statements are, so that the High Court as a 
Court of revision may judge of the property or 
legality of the order passed by him. Sckein v. 
Queen- Empress, L L. R. 16 Calc. 199 referred 
to- Sheik Babu v. Empeeoe (1906) 

I. L. R. 33 Calc. 1038 

ss. 362, 370, el. (i) — Judgment — 


Record of reasons for conviction — Evidence — Sen- 
tence of imprisonment. S. 362 of the Criminal Pro- 
cedure Code prescribes that the evidence in appeal- 
able cases, that is, in which a Presidency Magistrate 
imposes a fine exceeding R200 or imprisonment 
for a term exceeding six months, shall be duly 
recorded. There is no obligation in law to record 
evidence in other cases ; the discretion rests with 
the Magistrate. Under the provisions of s. 370, cl. 
(?') of the Criminal Procedure Code, the Magistrate 
should state the reasons for conviction in such a 
manner that the High Court on revision may 
judge whether there were sufficient materials before 
him to support the conviction. The law does not 
•demand a full and complete statement of reasons, 
but only a brief one. Emaman v. Empeeoe (1904) 
I. I j. R. 31 Gale, 983 

s. 364 (1872/>. 346 ; : 1861-89, s. 


205 ). 


See Chabge to Jury — Misdirection. 

I. L. R. 17 Calc. 642 
See Confession — Confessions to Magis- 
trate. 


I See Criminal- Breach' of Trust. 

I. I». R. 32 Calc. 1085 
; See Evidence— Criminal Cases— Ex- 

amination and Statements of 
accused. 

See Examination of Accused Person. 

8 W. R. Cr. 55 
1 B. L. R. S. 3ST. 13 
7 B. L. R. Ap. 62 

i ss. 386, 367. 

See Judgment — Criminal Cases. 

I. Ix. R. 21 Gale. 121 
! . I. Ii. R. 23 Gale. 5 02 

'See Sentence — General Cases. 

I. I*. R. 14 All. 242 

Mode of delivering 

I judgment and its contents — Judgment written and 
\ delivered after conviction of prisoners — Defect 
vitiating conviction. Where a judgment in. a 
! criminal trial was written and delivered some days 
i after the prisoners were convicted and sentenced ; 

; Held, that this was a violation of ss. 366 and 367 of 
i the Code of Criminal Procedure and was more than 
! an irregularity. It was a defect, which vitiated the 
| convictions and sentences. Queen-Empress v. Ear- 
gibind Singh, T. L. R. 14 All . 242, approved. 
!. Bandanu Atckayya v. Emperor (1904) 

1. 1*. R. 27 Mad, 237 

| , s. 367. 

See Discharge of Accused— Effect of 
Discharge . I. L. R. 29 Gale. 728 


See Judgment — Criminal Cases. 

7 O. W. 3ST. 30 
I. L. R. 25 Mad. 534 

1. ss. 387, 369 (1872, s. 464, 

para. 1) — Omission to order re- tidal when annulling 
conviction — Subsequent addition to judgment 
When a Sessions Judge on appeal annuls the con- 
viction of a Magistrate for want of jurisdiction, 
and omits to order a re- trial at the time under 
s. 284 of the Criminal Procedure Code, he is not 
precluded by virtue of s. 464 from passing such 
an order subsequently. In the matter of the 
petition of Rami Reddi . I. L.R. 3 Mad. 48 

2. , _ — Alteration of illegal 

sentence. A Sessions Judge has no power, 
under s. 464, Code of Criminal Procedure, to alter 
or set aside a conviction and sentence once made 
and signed by him.. The sentence in this case 
was altered on reference to the High Court. 
Queen v. Poran Mal . 23 W, R. Or. 49 

: ss. 307, 424. 

See Rioting . I. I*. R. 33 Gale. 158 
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CRIMINAL PROCEDURE CODE, ACT 
V OE 1898 (X OE 1882 ; X OE 1872 ; 
VIII OE 1889 ; XXV OE 1861)— contd. 

_ s. 889. 

See Complaint— Dismissal of*Complaint 
— Effect op Dismissal. 

I. L, R. 28 Calc. 102 

See Discharge op Accused — Effect of 
DischaPvGE . I. Ii. R. 29 Calc. 726 

See Review — Criminal Cases. 

I. L. R. 7 All. 672 
I. Is. R. 10 Rom, 176 
I. Is. R. 14 Calc. 42 

- s. 370. 

See Judgment — Criminal Cases. 

I. Xi. R. 14 Calc. 174 

See Presidency Magistrate. 

I. L. R. 18 Calc. 272 
4 C. W. 3ST. 201 
I. Is. R. 27 Gale. 181 ; 461 

See Revision— Criminal Cases — Judg- 
ment, defects in. 

I. Is. R. 13 Calc. 272 

See Revision — Criminal Cases — Miscel- 
laneous cases. 

I. Is. R. 27 Calc. 131 
4 C. W. BT. 201 

— — Presidency Magistrate 

— Judgment , recording of — Evidence, talcing down of 
— Reasons for conviction , recording of. Although 
s. 370 of the Criminal Procedure Code empowers 
a Presidency Magistrate to record a brief statement 
of his reasons for his conviction instead of a judg- 
ment, this must be done in such a manner that the 
High Court in revision may be in a position, to judge 
whether there were sufficient materials before him to 
support the conviction. Where a Presidency Magis- 
trate convicted and sentenced the accused to a term 
of imprisonment under ss. 61 and 74 of Reng. 
Act VII of 1878, but did not in his judgment give 
either the substance or a summary of the evidence 
and there was nothing on the record to show that the 
accused had been previously convicted, the High 
Court set aside the conviction on the ground that 
the judgment was defective. Toolsey Kahaein v. 
Emperor (1904) . . 8 C. W. N. 587 

s. 374 (1872, s. 287, para. 1). 

See Confession — Confession to Magis- 
trate , ' „ I. L. R. 22 Calc. 50 ! 

— — — Reference to High Court. 

The High Court as a Court of reference can, under 
s. 287, Criminal Procedure Code, .1872, only deal 
with cases in which a sentence of death has 
been passed. Queen v. Oman . 5 AT. W. 130 

1. — — s. 870 <1872, s. 288 ) — Culpable 

homicide not amounting to murler— Reference to 
High Court for confirm, ation of sentence of death — 
New trial, order for— Murder, conviction on charge 
of. Under s. 288 of the Code of Criminal Proce- 
dure, 1872, the High Court, to which a reference is 


CRIMIXAXi PROCEDURE CODE, ACT" 
V OE 1898 (X OE 1882 ; X OE 1872 ; 
VIII OE 1869 ; XXV OE 1861)— contd. 

— , s. 876 — concld. 

made by a Court of Session for confirmation of 
a sentence of death on conviction of murder, cannot, 
in the absence of an appeal, alter the conviction 
to one of culpable homicide not amounting to 
murder, if it be of opinion that the evidence does- 
not establish the former, but the latter offence. It 
must order a new trial for that purpose. Where the 
prisoners were tried on two charges of murder and 
culpable homicide not amounting to murder, and the 
opinion of the assessors was taken on both charges, 
but the Sessions Judge, being of opinion that the 
evidence established the former charge, recorded a 
conviction and sentence for murder only, the High 
Court being of opinion, on a reference under s. 287 of 
Act X of 1 872, that the offence proved was culpable 
homicide not amounting to murder, did not order 
a new trial ab initio , but directed the Session.? Judge 
to complete the trial by recording a finding on the 
second charge of culpable homicide not amounting 
to murder. Reg. v. Balapa bin Dandapa 

I. Is. R. 1 Rom. 639 

2. — — (1872, s. 288 , and 

s. 287) — Conviction by verdict of jury — Facts of case. 
Where a case is referred to the High Court under 
s. 287, Act X of 1872, the Court is bound, under 
s. 288 of the same Act, to go into the facts of the 
case, although the conviction was by the verdict 
of a jury. Queen v. Jaffir Alt. 

19 W. R. Cr. 57 

3. Power of High 

Court to go into facts — Criminal Procedure Code , s. 
375 — Reference under s. S74 — Appeal in jury trial. 
Although the trial of an accused is by a jury, ss. 375 
and 376, Criminal Procedure Code, show that in a 
case submitted for confirmation of sentence of death 
under s. 374, the High Court must deal with the case 
upon the facts, as well as with reference to any 
questions of law arising in it, and that its powers 
are not limited in the way they are in an appeal 
from a conviction in a trial by jury. But in an 
appeal against a conviction In a trial by a 
jury, it is not open to the High Court to 
go into the facts, and the appeal must only be 
limited as laid down in ss. 418 and 423, cl. (d) 9 
Criminal Procedure Code, to points of law, notwith- 
standing the appeal is heard along with a reference 
made under s. 374, Criminal Procedure Code, in 
the case of a co-accused. Queen v. Jaffir All , 19 
W. R. 57 , . approved of. Queen- Empress v. Chatra- 
dhari Go ala . . 2 C. W. Iff. 49 

s. 380 (1872, s. 18) — Enhancement of 

sentence. When an Assistant Sessions Judge passes 
a sentence of more than three years 5 imprisonment, 
the Sessions Judge cannot enhance it. Empress 
v . Rama Prema . . I. D. R. 4, Bom. 239 

s. 384 (1872, s. 303). 

See Warrant of Commitment. 

I. Is. R. 6 Mad, 396 
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CRIMINAL PROCEDURE CODE, ACT 
V OE 1898 (X OF 1882 ; X OP 1872 ; 
VIII OE 1869 ; XXV OE 1861)— contd. 

s. SB 8. 


CRIMINAL PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882 ; X OP 1872 ; 
VIII OP 1809 ; XXV OP 1801)— canid* 

s. 395. 


s. 391, para. 1 (1872, s. 310). 

See Whipping . . 7 Mad. Ap. 30 

20 W. R. Cr. 72 
I. L. R. 26 Mad. 485 

ss. 394, 395 — Magistrate cannot 

award imprisonment in lieu of whipping when on 
a certificate of the medical officer before infliction 
of whipping the sentence of whipping is reduced. 
The power of a Magistrate under s. 395 of the Code 
of Criminal Procedure to award imprisonment in lieu 
•of whipping is confined to cases in which under 
s. 394 a sentence of whipping is wholly or partially 
prevented from being executed. Such power 
only exists when, under s. 394 (1) a medical officer 
present certifies that the offender is not in a fit state 
of health to undergo -such punishment or when under 
s. 394 (2) during the execution of the sentence a 
medical officer certifies that the offender is not in a 
fit state of health to undergo the remainder of the 
sentence. There is no provision of law, which autho- 
rises a medical officer to certify, before the inflic- 
tion of whipping, that the prisoner is fit to undergo 
only a smaller number of stripes than that actually 
ordered. Where in consequence of such a certificate 
a smaller number of stripes is inflicted, the Magis- 
trate has no power to award imprisonment in lieu 
of the whipping not inflicted. The Public Prose- 
cutor (1907) . . I. L. R. 31 Mad. 84 


See Compensation — Criminal Cases — j 
Compensation for Loss or Injury i 
caused by Offence. 

I. L. R. 22 Calc. 139 
1. L. R. 19 Mad. 238 

See Compensation — Criminal Cases — 
To Accused on Dismissal of Com- 
plaint . I. L. R. 21 Calc. 979 

See Magistrate, jurisdiction of — 
Powers of Magistrates. 

I. Xj. R. 22 Calc. 935 

— ss. 383, 387, 389 (1872, s. 307). 

See Act XXI of 1856. 

8 B. L. R. Ap. 47 
17 W. R. Or. 7 

See Compensation — Criminal Cases — 
For Loss or Injury caused by Of- 
fence . . I. L. R. 28 Calc. 164 

See Fine . . .5 Bom. Cr. 63 

9 W. R. Cr. 50 

I. L. R. 2 Calc. 478 

s. 388. 

See Compensation — Criminal Cases— To 
Accused, on Dismissal of Complaint. 

I. L. R. 20 Mad. 127 


See Sentence — Imprisonment — Impri- 
sonment Generally. 

I. L. R. 11 All. 308 

See Sentence — Whipping. 

I. L. R. 11 All. 308 
I. Ii. R. 21 All. 25 

ss. 398, 397 (1872, ss, 318, 317 ; 

1831-89, ss. 47, 48). 

See Sentence — Imprisonment — Impri- 
sonment Generally. 

3 B. L. R. A. Cr, 50 
12 W. R. Cr. 47 
I. L. R. 20 All. 1 

s. 399. 

See Magistrate, jurisdiction of— 
Powers of Magistrates. 

I. L. R. 12 Mad. 94 

See Reformatory Schools Act, s. 2. 

I. L. XL 25 Cale. 333 
2 C. W. H. 11 

s. 403 (1872, s. 460). 


1 . 


See Autrefois Acquit, plea of. 

7 Iff. W, 371 
2 Ind. Jur. 1ST. S. 67 
13 W. R. Cr, 42 
X. L. XL 10 Bom. 181 
X. L. XL 22 Calc. 377 

See Complaint— Dismissal of Com- 
plaint — Effect of Dismissal. 

X. L. R. 28 Calc. 211 

See Discharge of Accused — Effect 
of Discharge I. L. XL 29 Calc, 720 

See Magistrate — Re-trial of Cases. 

X. Xi. R. 29 Calc, 412 

Acquittal — Re-trial 


-Interference of the High Court — Criminal Proce- 
dure Code , s. 530 . Where an offence is tried by a 
Court without jurisdiction, the proceedings are 
void under s. 530 of the Code of Criminal Proce- 
dure, Act X of 1882, and the offender, if acquitted, 
is liable to be re- tried under s. 403. It is, therefore, 
not necessary for the High Court to upset the ac- 
quittal before the re-trial can be had. Queen- 
Empress v. Husein Gaibu 

X. L. R, 8 Bom. 307 


2. - Previous acquittal. 

Upon a charge of dacoity, the Magistrate, having 
split up the charge, convicted the accused of rioting, 
using criminal force, and mis appropriating the pro- 
perty of a deceased person. On appeal the Sessions 
Court reversed the conviction, holding that^ the 
offence, if any, was dacoity, but that the facts 
alleged being incredible, there was no need to order 
a committal. The complainant thereupon lodged a 
fresh complaint of dacoity based on the same facts 



{ 2923 ) DIGEST OF CASES. ( 2924 ) 


CBIMIBTAL PBOCEDXTBE CODE, ACT 
V OF 1888 (X OF 1882 ; X OF 1872 ; 
VIII OF 1869 ; XXV OF 1861>-con^. 

— — s. 403 — canid . 

before another Magistrate. Held, that the judg- 
ment of the Sessions Court was no bar to further 
proceedings. Virankutti v. Chiyamu. 

I. Ii. B. 7 Mad. 557 


and s. 437 — Different charges 


arising out of same transaction-— Acquittal — Further 
inquiry — Re-irial. E, being charged with theft and 
mischief in respect of certain branches cut from 
a tree claimed by the complainant, was tried by 
a Subordinate Magistrate on the charge of mischief, 
and acquitted on the ground that, as against the 
complainant, E had title to the tree. On the appli- 
cation of the complainant, the District Magistrate 
directed further enquiry into the case under s. 437 of 
the Code of Criminal Procedure, and on a reference 
to the Court of Session the Sessions Judge held that, 
as no inquiry into the charge of theft had been held, 
the order was legal. Held , that the District Magis- 
trate has no power to pass such an order under s. 437, 
and that a trial on the charge of theft was barred 
by virtue of s. 403 of the Code of Criminal Proce- 
dure. Queen- Empress v. Erramreddi 

I. L. B. 8 Mad. 298 

. 4 


Previous convic- 
tion or acquittal — Second trial upon the same facts 
for a different offence — Penal Cede, ss. 486 and 
487 — Bengal Excise Act ( Bengal Act VII of 1878), 
s. 61— Merchandise Maries Act (IV of 1889), ss. 6 
and 7— Criminal Procedure Code, s. 235 . The 
accused had been prosecuted and convicted under 
s. 61 of the Bengal Excise Act (Bengal Act VII of 
1878), and the proceedings were instituted against 
him under ss. 486 and 487 of the Penal Code, and 
ss. 6 and 7 of the Merchandise Marks Act (IV of 
1889). On an application to quash the proceedings 
on the ground that the accused had been at the first 
trial put in peril of a conviction for the latter offences, 
and therefore the first trial operated as a bar to the 
institution of the present proceedings : — Held the 
provisions of s. 403 of the Criminal Procedure Code 
did not operate as a bar to the institution of the 
present proceedings. Under the second part of that 
section, the fact of the accused having been charged 
t the first trial with one offence only, did not pre- 
vent the institution of a separate proceeding in 
respect of some other offence which was disclosed 
during the course of the first trial. Queen- Empress 
. v* Cboet . I. L. B. 23 Calc. 174 


- Charge of an offence 


,|5, >— ■ :/ .. ." ’ . — — — - - VITOII/& Wtv WfJ ■ 

under s, 414 of the Penal Code— Previous conviction 
s. 411 in respect of oilier /property stolen at 
the same time and from the same person. Held, 
that where a person had been convicted under 
s. 411 of the Penal Code in respect of certain 
property stolen on a particular occasion from a 
particular person, he could not subsequently be 
tried for an offence under s. 414 of the Code in 
respect of other property stolen on the sa me occasion 
from the same person, Queen- Empress v. Makhan* 


CBIMIMAL PROCEDURE CODE, ACT 
V OF 1898 (X OF 1882 ; X OF 1872 - 
VIII OF 1889 ; XXV OF 1861)—contd. 


s. 403 — conkl. 


I * Tv. R. 15 All 317, referred to. Emperor v- 
Mian Jan (1906) . . I. X.. B. 28 All. 313 

6. 8. 403 ( 1 ) and 

Expin* and s. 215 — Want of jurisdiction in trying 
Magistrate — Setting aside of conviction by Appellate 
Court — Fresh commitment if allowable— Autrefois 
acquit . Where a conviction by a Magistrate, who 
had no jurisdiction to try the case, has been set 
aside by the Appellate Court, s. 403, Code of Crimi- 
nal Procedure, is no bar to a fresh commitment of the 
accused by a competent Magistrate. The fact that 
the Appellate Court did not order a fresh trial in 
positive terms is no ground for inferring that the 
Court had decided that such trial should not be 
held. Abdul Ghani (1902) . 6 C. W. H. 640 

7. -i S. 403 (1)— 

No complaint — Order of acquittal, whether Bar to 
new tried. A soldier from Burma sent an intima- 
tion to the District Magistrate that he had 
authorized his brother to file a complaint against 
the accused for enticing away his wife. When 
the case came on for hearing, it appeared that 
the . brother had no such authority and the 
Magistrate acquitted the accused, The com- 
plainant then filed a complaint personally. Held, 
that the previous acquittal was no bar to the 
trial of the present complaint inasmuch as the 
finding of the Magistrate amounted to this that 
there was no complaint before him. Queen- Empress' 
v. Balwmit , I. L. R. 9 All. 134, referred to. 
Emperor v. Umar-tjd-din ( 1909) 

X. Xj. B. 31 All. 317 


s. 403 (4) — Previ- 


ous acquittal — Acquittal by assessors on charge of; 
abetment cf dacoity with murder — Subsequent convic- 
tion by jury of receiving stolen property— Court com- 
petent to try the offence subsequently charged. Five 
persons were charged before a Sessions Judge sitting 
with assessors, with having committed dacoity 
with murder under s, 396, Indian Penal Code, and 
a sixth, with abetting them. The abettor was 
acquitted. He was, however, subsequently 
charged before the Sessions Judge, sitting with a 
jury, . with receiving stolen property knowing 
that it had been obtained by dacoity under s. 
41.2 of the Indian Penal Code. The jury returned 
a verdict of guilty, and the accused was* convicted 
and sentenced. The facts on which the accused 
was convicted of receiving stolen property 
were the same as those upon which he had 
been acquitted of abetment of dacoity with murder, 
the dacoity by which the stolen property was 
alleged to have been received being the same as 
that which had formed the subject of the previous- 
charge. On its being contended that the Court had 
power to try the accused a second time under sub- 
■ s. (4) of s. 403 of the Criminal Procedure Code, inas- 
much as a charge of receiving stolen property must 
be tried by jury, and that in consequence the Court 
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CRIMINAL PROCEDURE CODE, ACT 
V OF 1898 (X OP 1882 ; X OF 1872 ; 
VIII OP 1889 ; XXV OP ISQiy-contd. 

s. 403 — conoid . 

by which the accused had first been tried was not 
a Court competent to try the present charge : Held, 
that the conviction was bad. King- Emperor v. 
Krishna Ayyar (1901) I. L. R. 24 Mad. 841 

s. 404. 

See Demand — Criminal Cases. 

3 B. L. R. A. Cr. 62 
6 B. L. R. 898 

9 B. L. R. Ap. 31 

• s. 404 (1872, s. 282 and s. 286, 

illus. (d) ; 1861-69, s. 422), s. 4C8 (1872, s. 
267), ss. 407, 408, 410-418 (1872, s. 
271 ; 1861-69, s. 408), ss. 411, 412, and 413 
(1872, s. 273 ; 1861-69, s. 411). 

See Appeal in Criminal Cases — Crimi- | 
nal Procedure Codes. 

s. 407 (1872, s. 266, 1861-69, s. 

412). 

See Appeal in Criminal Cases — Prac- 
tice and Procedure 3 Bom, Cr. 18 

See Appeal in Criminal Cases — Crimi- 
nal Procedure Code. 

I. L. E. 26 Mad. 465 

See Deputy Commissioner. 

16 W. R. Cr. 1 

See Sanction for Prosecution — Power 

TO GRANT SANCTION. 

I. L. R. 18 Mad. 487 
I Xj. R. 30 Gale. 394 

- - — — ss. 407, 428 — District Magistrate may 
withdraw p art-heard appeals — Such Magistrate 
not bound to examine witnesses summoned. S. 
407 of the Criminal Procedure Code places no res- 
triction on the power of the District Magistrate to 
withdraw appeals from a Subordinate Magistrate, 
and it is competent to him to withdraw part- 
heard Appeals. There is nothing in s. 428 of the 
Code, which renders it obligatory on the District 
Magistrate so withdrawing an appeal to examine 
witnesses summoned by the Subordinate Magis- 
trate, from whom the appeal is withdrawn. Alagu 
Amralam v. Emperor (1908) 

I. L. R. 3 Mad. 277 

s. 408 (1872, s. 270; 1869, s. 

445 C). 

See Revision — Criminal Cases — 

Miscellaneous Cases. 

I. L. R. 9 Calc. 513 

— ss. 408, 435. 

See Jurisdiction. 

I. L. R. 30 Mad. 136 


CRIMINAL PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882 ; X OP 1872 j 
VIII OP 1869 XXV OP 1861) — contd. 

ss. 411, 412 (Presidency Magis- 
trate’s Act, 1877, s. 167). 


(Presidency Magistrate’s Act, 

1877, s. 168). 


See Appeal in Criminal Cases — 

Acquittals, appeals from. 

I. L. R. 10 Calc. 1029 

See Charge to Jury — Misdirection. 

I. L. R. 27 Bom. 626 

See Reference to High Court — Crimi- 
nal Cases . I. L. R. 9 All. 420 

See Verdict of Jury — Power to in 

TERFERE WITH VERDICTS. 

I. L. R. 9 All. 420 
I. L. R. 14 Mad. 36 
I. L. R, 26 Mad. 243 

- ss. 418, 419, 420, 421 (1872, s. 

278), s. 422 (1872, s. 279), and s. 423 (1872* 
ss. 280, 284 ; 1801-69, ss. 419, 427). 


See Appeal, admission of. 

I. L. R. 36 Calc. 385 

- See Appeal in Criminal Cases — 
Practice and Procedure. 

5 C. W. N. 332 

See Judgment — Criminal Cases. 

I. L. R. 25 Mad. 534 
I. L. R. 21 Calc. 92 
I. L. R. 17 All. 241 
I. L. R. 20 Bom. 540 

See Practice . I. L. R. 32 Calc. 178 

See Review 7 — Criminal Cases. 

I. L. R. 19 Bom. 732 

See Revision— Criminal Cases — Judg- 
ment, DEFECTS IN. 

I. L. R. 8 All. 514 

1, 4 — — Appeal — Summary 

dismissal — Beasons , if to be recorded. It is not neces- 


See Superintendence of High Court — 
Charter Act, s. 15— Criminal Cases. 

I. L. R. 7 Calc. 447 

— s. 418. 


See Appeal m Criminal Cases — Prac 
tice and Procedure. 

— s. 421. 


See Appeal in Criminal Cases — Acts — 
Presidency Magistrate’s Act. 

I. L. R. 5 Bom. 85 

See Sentence — Imprisonment — Impri- 
sonment in Default of Fine. 

I. L. R. 2 Mad. 30 

— s. 417 (1872, s. 272). 

See Appeal in Criminal Cases— 

Acquittals, appeals from. 
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CRIMINAL PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882 ; X OP 1872 ; 
VIII OP 1889 ; XXV OP 1881)— contd. 


s. 423 — contd . 


See Magistrate, jurisdiction of — Re- 
ference by other Magistrates. 

12 Bom. 234 


See Magistrate — Re-trial of Cases. 

I. L. R. 29 Calc. 412 


See Recognizance to keep the Peace — 


Magistrate with Powers of 
Appellate Court. 

I. L.R. 29 Calc. 393 


Cancelling order. 

I. L. R. 30 Gale. 101 


See Reference to High Court — Crimi- 
nal Cases . I. L. R. 9 All. 420 


See Revision — Criminal Cases — Com- 
mitments . I. Ii. R. 10 Bom. 580 


See Revision — Criminal Cases — Dis- 
charge of Accused. 

I. Xi. R. 27 Bom. 84 
See ^Revision — Criminal Cases — Mis - 
cellaneous Cases. 

I. Xi. R. 16 Calc. 730 
I. L. XL 28 Gale. 6, 746 
3C.W.E 598, 601 


See Sentence, enhancement of. 

I. Ii. R. 30 Mad. 103 


See Sentence — Imprisonment — Impri- 
sonment in Default of Fine. 

I. L. R. 23 Bom. 439 
I. Xi. R. 17 All. 67 
I. Xi. R. 27 Gale. 175 


See Sentence — Power of High Court 
as to Sentences — Enhancement. 


See Sessions Judge, jurisdiction of 

I. Xi. R. 20 Calc. 633 
I. L. R. 18 Bom. 751 
I. Ii. R. 18 All. 801 
I. Xi. R. 28 Gale. 83 
7 C. W. N. 301 


See Verdict of Jury — Power to 

INTERFERE WITH VERDICT, 

1. Xi. R. 9 AIL 420 
I. L. R. 23 Calc. 252 
I. Xi. R. 25 Calc. 711 


(1872, s. 284 ) — Annulling 
conviction — Omission to make order for re-trial — 
Criminal Procedure Code , 1872, s. 464. When 
a Sessions Judge in appeal annuls the conviction by 
a Magistrate for want of • jurisdiction, " and omits to 
orderare-trialat the time under s. 284 of the Crimi- 
nal Procedure Code, he is not precluded by s. 464 
from passing such an order subsequently. The order 
annulling the conviction in such a case does not 
amount to an order of acquittal. In the matter of 
the ‘petition of Rami Reddi X. Xj. R. 8 Mad. 48 


CRIMINAL PROCEDURE CODE, ACT 
V OF 1898 (X OP 1882 ; X OP 1872 ; 
VIII OF 1869 XXV OP lQQl)-~contd. 


— s. 421 — concld. 


sary where an appeal is summarily dismissed under 
s, 421 of the Code of Criminal Procedure for the 
Magistrate to give any reasons for his decision. It 
must be taken, if he does dismiss an appeal 
summarily, that he considered there were no suffi- 
cient grounds for interfering. Rash Behari Das v. 
Bat Copal Singh , L L. R. 21 Calc. 92, followed. 
Nitya Pal v. Benimadhav Ghose (1905) 

9 C. W. N. 623 


2. - — — — — — — Summary rejec- 

tion of appeal. Where a petition of appeal signed by 
a pleader is presented to a Magistrate by the partjr 
in person, the appeal cannot be dismissed without 
giving the pleader a reasonable opportunity to 
appear. Where the conviction is based on the 
evidence of witnesses whose credibility is im- 
peached by the accused on reasonable grounds, 
the appeal should not be summarily rejected under 
s. 421 of the Code of Criminal Procedure without 
sending for the records. Rangachaelu v. Emperor 
(1905) ‘ . . I. L. R. 2© Mai. 233 


s. 422. 


See Practice — Criminal Cases — Rule 
to show Cause . 7 C. W. N. 80 


s. 423 (1872, ss. 280-284 ; 1861- 

69, ss. 419, 427). 


See Charge — Form of Charge — Special 
Cases — Forgery. 

I. L. R. 30 Gale. 822 


See First Offenders. 

I. L. R. 24 AIL 306 


See Appeal in Criminal Cases — Ac- 


quittals, appeal from. 

I. Ii. R. 10 Calc. 1029 
I. L. R. 20 Mad. 1; 478 


See Autrefois Acquit, plea of. 

I. L. R. 22 Gale. 377 


See Criminal Proceedings. 

I. Xj. R. 28 Calc. 104 


See Criminal Procedure Code. 

I. L. R. 25 All. 534 
I. L. R. 23 AIL 497 
I. Ii. R. 26 Mad 421 
I. L. R. 29 Gale. 724 
5 C. W. N. 432 


See Charge to Jury — Misdirection. 

I. L. R. 27 Bom. 828 


See Commitment . I. L. R. 8 All. 14 
I. L. R. 15 All. 205 
I. Ii. R. 23 Calc. 350, 975 
I. L. R. 27 Gale. 172 
4 C. W. N. 100 


See Complaint — Revival of Complaint. 

I. L. R. 24 Calc. 528 
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CRIMINAL PROCEDURE CODE, ACT 

V OE 3898 (X OF 1882 ; X OP 1872 ; 

VIII OP 1869 ; XXV OF 1861)— contd. 

2. - s. 423 (a) and ss, 247, 404, 

•417 — Acquittal — Appeal — Powers of District Magis * 
irate. S. 423 {«,) of the Code of Criminal Pro- 
cedure applies only to a High Court. A second 
class Magistrate, having held that a primd facie case 
had been established against the accused in a case of 
mischief, adjourned the trial to enable the accused 
to adduce evidence. On the day to which the trial 
was adjourned, the complainant not being present, 
the Magistrate acquitted the accused under s. 247 
of the Code of Criminal Procedure. The District 
Magistrate entertained, an appeal from this order 
under s. 423 (a) of the Code of Criminal Procedure, 
reversed it, and directed a re-hearing on the ground 
that the complainant and his vakil had appeared 
before the Court shortly after the case had been 
dismissed by the second class Magistrate. Held, 
that the order of the District Magistrate was 
illegal. Rang as ami Aiyyangap. v. Xaeasimhitlu 
Nay ax. . . . I. L. R. 7 Mad. 213 

8. — s. 423 — Order directing payment 

of costs , under Court- fees Act , not an enhancement of 
sentence — Court- fees Act ( VII of 1870). An order 
under s. 31 of the Court- fees Act directing the 
■•accused, on appeal against conviction, to pay the 
costs of the complainant is not an enhancement of 
the sentence. Madan Mandal v. Haran Chose , 1. L. 
E. 20 Calc. 687, approved. Queen- Empress v. 
Tangavelu Chetty , I. L. E. 22 Mad. 153, dissented 
from. Emperor v. Karuppana Pillai (1905) 

I. L. R. 29 Mad. 188 

ss. 423 (1), 528 — Appellate Court can 

itself try the offender — Cognizance in such cases 
under s. 190 ( b ) and not 190 (e) — S. 423 (I) (b) 
of the Code of Criminal Procedure ought to be read 
■With s. 528 of ike Code. The provisions of s. 

423 (1) (b) do not preclude an Appellate Court, 

when it reverses the finding and sentence under 
appeal, from trying the offender itself, if the offence 
is one ordinarily triable by it. In such cases, 
the Appellate Court takes cognizance under s. ISO 
(b) and not s. 190 (e). Emperor v. Manikka 
Eamani (.1906) . . I. L. R. 30 Mad. 228 

- ss. 423 (1) (d), 439, 517, 522. 

See Revision . I. L. R. 36 Calc. 44 
s. 423 (2 

See Penal Code, s. 400. 

I. L. R. 32 Mad. 79 

ss. 423, 439. • 

See High Court, jurisdiction of. 

I. L. R. 36 Calc. 994 

— - ss. 423, 457, 537, cl. (a). 

See Rioting . I. L. R. 33 Calc. 295 


CRIMINAL PROCEDURE CODE, ACT 

V OP 1898 (X OF 1882 ; X OF 1872 ; 

VIII OF 1869 ; XXV OF 1801) — contd. 

• s. 424. 

See Judgment — Criminal Cases. 

I. L. R. 11 Calc. 449 
I. L. R. 13 Gale. 110 
I. L. R. 15 Rom. 11 
I. L. R. 22 Calc. 241 
I. L. R. 23 Calc. 420 
I. L. R. 19 All. 500 
1 C. W. N. 169 

— s. 426 (1872, ' s. 281 ; 1861-69, s. 

421). 

See Sentence — Impriso nm ent — Impri- 
sonment Generally. 

3 B. L. K. A. Or. 50 

s. 427 (Presidency Magistrate’s 

Act, 1877, s. 168). 

See Appeal in Criminal Cases — Ac- 
quittals, APPEALS FROM. 

I. I*. R. 9 All. 528 

See Superintendence of High Court — 
Charter Act, 24 & 25 Vic., c. 104, 
cl. 15— Criminal Cases. 

I. L. R. 7 Calc. 447 

s. 428 (1872, s. 282 ; 1861-89, s. 

422). 

See Appeal in Criminal Cases — Cri- 
minal Procedure Code. 

6 Bom. Or. 04 
0 B. L. R. 483 
I. L. R. 27 Calc. 372 
4 C. W. N. 497 

See Criminal Proceedings. 

I. L. R. 15 All. 138 

See Penal Code, a. 182. 

I. L. R. 12 Mad. 451 

See Criminal Cases. 

1- — (1872, s. 282). O bserv&tions ' as 

to the exercise by an Appellate- Court of the powers 
conferred on ii by g. 282 of Act- X of 1872 
(Criminal Procedure Code). Empress v. 'Fateh 

I. L. R. 5 Ail. 217 

2. — — - — Enquiry as to 

place where assault teas committed— Power of . Ap- 
pellate Court. A case of assault, tried by the Assis- 
tant Magistrate of Purneah, was appealed to the 
Sessions Judge of that district, who ordered an 
inquiry and found that the assault had been 
committed in Maldah, and thereupon released the 
accused, as the.. Magistrate of Purneah had no 
jurisdiction. Held, that the Judge had no jurisdic- 
tion under s. 70, Criminal Procedure Code, to make 
such an order, the accused not having been preju- 
diced in his defence, and, further, that he ought 
not to have ordered the inquiry as to the place 
'where the assault was committed, that question 
having no bearing on the guilt or innocence of 
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CRIMINAL PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882 ; X OP 1872 ; 
VIII OP 1869; XXV OP 1861)— contd. 

- s. 428 — concld. 

the accused — s. 282, Criminal Procedure Code. 
Mohamed Golab v. Mohabeer Singh 

23 W. R. Cr. 34 

8. — — — — Confinement — 

Abetment — Evidence — A ppeal Court — Misjoinder — 
Penal Code {Act XLV of I860), s. 347. A head 
constable in charge of a police out-post agreed to 
drop proceedings against K, who had been arrested 
on a certain charge, on condition that K paid to 
him a sum of money. The head constable sent 
away K in charge of two chowkidars to procure the 
money. In order to effect this object the chowki- 
dars subsequently confined K at various places 
and maltreated him. Held, that it would be im- 
possible to hold the head constable guilty of abet- 
ting an offence under s. 347 of the Penal Code in the 
absence of proof that he gave definite orders to 
that end. Where in an appeal a Sessions Judge is of 
opinion that the evidence of witnesses, who were 
not examined in the lower Court, is necessary; 
he should proceed under s. 428 of the Criminal 
Procedure Code; Where in showing cause against 
a rule obtained by a petitioner, an objection as to 
misjoinder, which formed no portion of the rule, 
was taken by the Crown for the first time, the High 
Court declined to give effect to it. Emperor v. 
Pitchman Singh (1904) I. L. R. 31 Calc. 710 

s. 429. 

See Letters Patent, High Court, 

■ cl. 36 . I. L. R. 15 Bom. 452 

See Revision — Criminal Cases — Dis- 
charge of Accused. 

. . I. L. R, 27 Bora. 84 

See Verdict of Jury — Power to in- 
terfere with Verdicts. 

I. L. R. 15 Bom. 452 

s. 430 (1872, s. 285 : 1881-69, s. 

428). 

See Review — Criminal Cases. 

I. L. R. 19 Bom. 732 

See Sentence — Power of High Court 
as to Sentences — Mitigation. 

B. L. R. Sup. Vol. 484 
6 W. R. Cr. 6 

_____ s. 431. 

See Appeal in Criminal Cases — Prac- 
tice and Procedure. 

I. L. R. 19 Bom. 714 

s. 432. 

See Right to Begin. 

I. L. R. 19 Calc. 380 

s. 434 (Act X of 1875, s. 101). 

See Confession— Confessions to Police 
Officers , I, L. R. 2 Bom. 61 


CRIMINAL PROCEDURE CODE, ACT' 
V OF 1898 (X OP 1882 ; X OP 1872 ; 
VIII OP 1869 ; XXV OP 1861)— contd, 

— — s. 434 — concld . 

See Reference to High Court Crimi- 
nal Cases . I. L. R. 8 Bom. 200 

See Review Criminal Cases. 

I. L. R. 7 AIL 672 

See Right to Begin . 9 B. L. R. 417 
I. L. R. 8 Bom. 200 

s. 435, para. 1 (1872, ss. 294, 295, 

para. 1 ; 1861-69, s. 405). 

See Dekiian Agriculturists Relief 
Act, s. 53 . I. L. R. 15 Bom. 180 
See Discharge of Accused. 

I. L. R, 26 Mad. 477 

See Magistrate — General Jurisdic- 

tion . I. L. R. 30 Calc. 449 

See Possession, order of Criminal 
Court as to — Likelihood of Breach 
of the Peace. 

I. L. R. 28 Calc. 416 

See Reference to High Court — Cri- 
minal Cases I. L. R. 24 All. 346 

See Reformatory Schools Act, s. 8. 

I. L. R. 14 Bom. 381 

See Revision, Criminal Cases — • 

General Rules for exercise of 
Power . I. L. R. 24 All. 315' 

Miscellaneous Cases. 

I. L. R. 26 Mad. 41, 139 
I. L. R. 25 All. 537 

See Sentence — Power of High Court 
as to Sentences — Mitigation. 

B. L. R. Sup. Vol. 484 
6 W. R. Cr. 6 

See Sessions Judge, jurisdiction of. 

I. L. R. 20 Calc. 633 

1, c c Inferior Crimi- 

nal Court.” The words “ inferior Criminal Court 59 
in s. 435 of the Criminal Procedure Code mean 
inferior so far as regards the particular matter in 
respect to which the superior, Court is asked to 
exercise its re visional jurisdiction. In the matter 
of the petition of Nobin Kristo Mookerjee. 
Nobin Kristo Mookerjee v. Russick Ball Laha 

I. L. R. 10 Calc. 268 

2. — and s. 437 — District Magis- 
trate — Power to revise proceedings- of Sub- Divi- 
sional Magistrate of the first class — “ Inferior ” 
“ Subordinate 55 Magistrates — Reason of distinction. 
Under s. 435 of the Code of Criminal Proce- 
dure, a District Magistrate has power to call, for 
and examine the record of a proceeding before a 
Sub-Divisional Magistrate of the first class. Nobin 
Kristo Mookerjee v. Russick Lull Laha , I. L. R. 10 
Calc. 268 , dissented from. In re Padmanabha 

I. L. R. 8 Mad. 18 
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CHIMIN AIi PEOCEDOHE CODE, ACT 
V OE 1898 (X OE 1882 ; X OE 1872 ; 
VIII OE 1869 ; XXV OE 1861)— contd. 

— — - S s 435 — c on dd. 

3. Further inquiry — 

Inferior Criminal Court — Magistrate of the district , 
powers of. A Magistrate of a district is competent, 
under s. 435 of the Criminal Procedure Code, to 
call for and deal with the record of any proceeding 
before any Magistrate of whatever class in his own 
district, Opendro Nath Chose v. Dukhini 
Bewa . I. Ii. R. 12 Cale. 473 

4. — ' . Record of inferior 

Court— Explanation of order passed. Where a Ses- 
sions Judge has, under s. 295 of Act X of 1872, 
called for the record of an inferior Court, he is, 
before referring the case to the High Court for 
orders, bound to call upon the inferior Court for an 
explanation of the order passed, and should submit 
such explanation, together with the rest of the 
record, to the High "Court, Majlamdi Fakir v. 
Taripulla Peamanik . I. L. R. 8 Cale. 844 

5. Power of Joint 

Sessions Judge. A Joint Sessions Judge has no 
power to act in cases of an order of a Magistrate 
as to possession of land made without judicial 
inquiry, under s. 295, which applies only to the 
Sessions Judge of the division. Shonidoo 
Noshyo v. Rung Lal Jhah 25 W. R. Cr. 21 

6. Power of local 

Legislature — Power of revision by High Court — 
Order concerning a ferry purporting to be made 
under s. 145. The local Legislature has power 
to overrule a statutory power conferred on the High 
Court ; but this was not the object and result of the 
legislation expressed in s. 435 of the Criminal Pro- 
cedure Code of 1898. Empress v. Bur ah, I. L. R. 
4 Calc, 172 : L. R. 5 I. A. 178, referred to. The 
terms of s. 435 mean that orders under the exempted 
sections mentioned in cl. (3) must have been passed 
with jurisdiction. If such orders are challenged 
as made without jurisdiction, the mere fact of their 
purporting to be passed under the exempted 
sections would not bring them within those sections 
so as to debar the exercise of powers by the High 
Court under s. 15 of the Charter Act. Abayeswari 
Debi v. Sidheswari Debt, I. L. R. 16 Calc. 80, 
Arum da Chandra Bhutlacharjee v. Stephen, I. L. 
R. 19 Calc. 127, Roop Lal Das v. Manoolc, 2 C. 
W. N. 572, and Queen* Empress v. Pratap Chunder 
GJwse, I. L. Ii. 25 Calc. 852, followed. Hurbul- 
ltjbh Narain Singh v. Luchmeswar Pros ad 
Singh . . , I. L. R. 28 Cale. 188 

7. — — Revision — Exe- 

cutive order — Order of District Magistrate dismissing 
a head-man. Held, that an order passed by a 
District Magistrate under the rules framed by Local 
Government under s. 45 (3) of the Code of 
Criminal Procedure is an executive order and not 
subject to the re visional powers of the High 
Court. Damma, In the maker of the petition of 
(1907) .... I. L. R. 29 All. 503 


CRIMINAL PROCEDURE CODE, ACT 
V OE 1888 (X OE 1882 ; X OF 1872 ; 
VIII OE 1869 ; XXV OE 1881 )— contd, 

s, 435 (2). 

See ante , s. 144. 

ss. 435, 438, 438 (1872, ss. 295, 

290 ; 1881-89, s. 434). 

See Appeal in Criminal Cases — Crimi- 
nal Procedure Code 3 Bom. Or. 1 

See Counsel . . 9 B. L. E. 417 

I. L. R. 1 Bom. 84 

See High Court, jurisdiction of — ■ 
Bombay — Criminal. 

I. L. R. 24 Bom. 471 

See Pleader — Appointment and Ap- 
pearance oe . 0 B. Xi. R. Ap. 46 

See Private Prosecutor. 

6 B. L. R. Ap. 46 

See Reference to High Court — Crimi- 
nal Cases. 

See Right to begin . 9 B. L. R. 417 

ss. 435 and 437 — Sessions Judge can 

order further inquiry on the ground of misapprecia- 
tion of evidence. Under ss. 435 and 437 of the 
Code of Criminal Procedure, the Sessions Judge 
has power to direct further inquiry by a Subordi- 
nate Magistrate when, in his opinion, an accused 
has been discharged by such Magistrate in con- 
sequence of an improper appreciation of evidence. 
LaksJimi Narasappa v. Mekala Venkatappa, 
1. L . R. 31 Mad. 133, dissented from. Queen- 
Empress v. Balasinnatambi , I. L. R. 14 Mad. 334 , 
followed. Venkata Subba Reddi v. Ayyalu 
Reddi (1908) . . . I.L. R. 32 Mad. 214 

1. ss. 435, 437 — 439 — District 

Magistrate cannot under s. 437 set aside an order 
of discharge on the ground that the lower Court had 
not appreciated the evidence properly. Where a 
District Magistrate taking action under s. 437 of 
the Code of Criminal Procedure comes to the conclu- 
sion that the evidence for the prosecution is reliable, 
and that the lower Court has erred in disbelieving 
such evidence and discharging the accused, the 
proper course for him is to refer the matter for 
orders to the High Court, which can deal with it 
under s. 439. It is not open to him to set aside 
the order of discharge himself on the ground that 
the lower Court had misappreciated. the evidence. 
Queen-Empress v. Amir Khan, I. L. Ii. 8 Mad. 337 , 
followed. Haredass Sanyal v. Saritulla, I. L. R. 
15 Calc. 621, followed. When a Court competent 
to decide whether the accused is guilty or not holds 
that he is not guilty on a consideration of the evi- 
dence adduced by the prosecution, that finding 
should, if at all, beset aside only fay a Court compe- 
tent to set aside such finding of fact, that is by the 
High Court under s. 439 of the Code of Criminal 
Procedure read with s. 423. Lakshminarasappa 
v . Mekala Yenkatappa (1907) 

I. L. R. 31 Mad. 133 
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CRIMINAL PROCEDURE CODE, ACT 
v OP 1898 (X OP 1882 ; X OP 1872 : 
VIII OP 1869 ; XXV OP 1861 )—contd. 


- - — — - ss. 4:35 f 489' — concld. .. 

where the provisions peculiar to Indian Law do not 
appfy, a rule, which is founded on substantial justice, 
may well serve as a safe guide to those, who have to 
administer the criminal law in India. Emperor v. 
Bal Gangadhar Tilak (1904) 

I. L. R. 28 Bom. 479 


ss. 435 to 439. 


See Practice . I. Xj, R. 36 Calc. 643 


s. 436. 


See Commitment I. L. R. 10 Bom. 319 
I. L. R. 8 All. 14 


See Discharge of Accused. 

I. L. R. 24 Mad. 136 


See Magistrate, jurisdiction of- 
Powers of Magistrates. 


I. L. R. 18 Calc. 75 


See Revision — Criminal Cases — 


Commitments . 7 C. W. W. 327 


Discharge of Accused. 


7 C. W. ET. 77 


See Sessions Judge, jurisdiction of. 

I. Xi. R. 20 Calc, 633 
I. Xj. R. 23 Mad. 225 


; — — — Criminal Procedure 

Code {Act V of 13 98 ), ss, 209, 436, 532 — Discharge 
of accused of an offence triable exclusively by Court 
of Session - — Murder — Commitment made by District 
Magistrate — “ Order him to be committed for trial” 
meaning of — Magistrate, competency of, to himself 
commit— Magistrate, power of — Evidence of witness 
partly against and partly in favour of accused — 
Evidence of witness as to what he heard from deceased 
— Hearsay evidence — Evidence Act (1 of 1872), ss. 
6, 8, 11, 14. Under s. 436 of the Code of 
Criminal Procedure, the Sessions Judge and 
the District Magistrate have co-ordinate' powers 
either to order a commitment upon the evidence 
already taken or to direct a fresh inquiry. Queen- 
Empress v. Krisknabhat, 1. L . B. 10 Bom . 319, 
referred to. It is improper to accept a portion 
of the evidence given by a witness which is in 
; support of the case for the prosecution and 
to discard or discredit the other portions which 
go against it ; and, so far as the accused is con- 
cerned, he is entitled to ask the Court to consider 
all the facts deposed to by that witness and to 
show to the Court that his evidence, taken as a 
whole, is in material contradiction of the evidence of 
the other witnesses. A statement of a witness as to 
what he heard from the deceased, when it does not 
relate to the cause of his death or the circumstances 
of the transaction which resulted in his death, is 
hearsay and is not admissible ; proof must be given 
in the ordinary way, viz ., by evidence of a primary 


CRIMINAL PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882 ; X OP 1872 : 
VXII OP 1869 ; XXV OP 186l)—contd. 


ss. 435, 437 — -439 — concld. 

% — _ — __ — — District Magis- 

trate lias power under s. 437 to order further enquiry 
when accused discharged on misappreciation of evi- 
dence — Further inquiry may be by another Magis- 
trate. On the question of the extent of the powers 
•of interference of the High Court and a District 
Magistrate or Sessions Judge, under s. 437 of 
the Code of Criminal Procedure, when an accused 
is improperly discharged on a misappreciation of 
evidence by a Subordinate Magistrate i—Held, by 
Wallis and Munro, JJ. (Sankaran-Nair, J., 
dissenting), (i) That the powers of interference of 
the High Court and the District Magistrate or 
'Sessions Judge are co-extensvie under s. 437 of 
the Code of Criminal Procedure, and they can set 
aside an order of discharge for reasons other than 
those which will justify the High Court in interfer- 
ing on revision, (ii) That the Sessions Judge or 
District Magistrate cannot, in the exercise of the 
power to order further inquiry, under s. 437, 
himself frame the charge or order the Subordinate 
Magistrate to frame the charge and try the accused. 
The District Magistrate may, under the other part 
of the section, make the further inquiry himself 
and frame a charge in the course of such inquiry. 

(iii) The Sessions Judge or District Magistrate is 
not bound to refer the case to the High Court in a 
case of difference of opinion, owing to mere mis- 
appreciation of evidence but would be justified in 
ordering a reconsideration of the same evidence. 

(iv) Where the Subordinate Magistrate had dealt 
with the case in an unsatisfactory way, further in- 
quiry by another Magistrate may be ordered ; and 
such Magistrate may, if necessary, retake the evi- 
dence taken before the first Magistrate. Bari 
Dass SanyaW v. Saritulla, 1. L . B. 15 Calc. 608, 
dissented from. Per Sankaran-Naie, J . — Where 
the Sessions Judge or District Magistrate differs 
from the conclusion of the Subordinate Magistrate 
on the evidence, the only question is whether 
there should be a retrial and. no useful purpose is 
served by a further inquiry. The Sessions Judge 
or District Magistrate must, in such cases, refer the 
matter to the High Court under s. 438 and 
cannot order further inquiry under s. 437. 
The powers conferred on District Magistrates and 
Sessions Judges by s. 437 are not wider than 
the powers conferred on High Courts by s. 439. 
Narayanaswamy Naidtt v . Emperor (1909) 

X. Xj. R. 32 Mad. 220 


— — — ss. 435, 489 — - Penal Code (Act 
XLV of 1860), s. 193 — Intentionally giving false 
evidence in a judicial proceeding — Absence of 
discussion of evidence for the defence— Explaining 
away the statement of (he accused to his prejudice 
— Assignment of perjury— Proof— Misreading of 
documentary evidence — Fundamental errors in 
principle.. The Evidence Act (I of 1872) does 
not provide that there must be corroboration to 
support a conviction, but in ordinary cases and 
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CRIMIN' AXi PROCEDURE CODE, 'ACT 
V OE 1898 (X OP 1882 ; X OP 1872 ; 
VIII OP 1869; XXV OP 1861) — contd. 

s, 486 — contd . 

character, and not by hearsay testimony. Queen- 
Empress v. Sttrendra Nath Sarkar 11901) 

I. L. R. 28 Calc. 397 
s.e. 5 C. W. 35T. 574 

~ ss. 436, 287, 288 — District Magis- 
trate may , under the section himself , commit for 
trial — Committing Magistrate in ss. 287 , 2S8 

means Magistrate , mfoo held preliminary enquiry. 
Under s. 436 of the Code of Criminal Procedure, 
it is competent to a District Magistrate to make a 
c ommittal himself or to direct a Subordinate Magis- 
trate to make a committal. The words “ Com- 
mitting Magistrate ” in ss. 287, 288 mean merely 
the Magistrate holding the preliminary inquiry.. 
Where, therefore, the District Magistrate himself 
commits for trial, the evidence recorded by the 
Subordinate Magistrate, who held the preliminary 
inquiry, will be receivable as evidence under ss. 
287, 288 of the Code. Sessions Judge of Manga- 
lore v. Malinga (1907) . I. L. R. 31 Mad. 40 

— — ss. 436, 437. 

See Complaint — Dismissal of Complaint 
— Effect of Dismissal. 

I. L. R. 28 Calc. 211 

ss. 436, 438 (1872, s. 296 ; 1881- 

69, s. 435). 

See Discharge of Accused. 

8 W. R. Or. 41, 61 
15 W. R. Cr. 61 
4. R. Is. R. A. Cr. 1 
9 B, L. R. 337, 339 

See Magistrate, jurisdiction of — Com- 
mitment to Sessions Court. 

9 Bom. 189 
4 Mad. Ap. 61 
5 B. L. R. Ap. 48 

See Reference to High Court — Crimi- 
nal Gases. 

See Sessions Judge, J urisdiction of. 

3 B. Is. R. A. Cr. 65 
W. R. 1864, Cr. 3 
9 Bom. 170 
8 W. R. Cr. 41 

1. — — — ~ Power of a Ses- 

sions Court to order committal of accused discharged 
hy a Magistrate. An order by a Judge under s. 
296 of Act X of 1872, directing a Magistrate to 
commit an accused person, who has been dis- 
charged at a preliminary enquiry, to take his trial 
in a Court of Session, must specify the particular 
act constituting the offence charged. The Judge 
cannot direct a committal for offences with which 
the accused was in no way charged before the 
Magistrate. Queen v. Tarucknath Mookerjee 
10 B. Is. R. 285 : 19 W. R. Cr. 30 


CRIMINAL PROCEDURE CODE, ACT 

V OP 1898 (X OP 1882 ; X OP 1872 ; 

VIII OP 1869 ; XXV OP 1861 )— contd. 

ss. 486, 488 — contd. 

2. ___ Order of committal 

of persons discharged under s. 215. A com- 
plaint was preferred before the Assistant Magistrate 
against two persons of an offence under s. 409 of the 
Penal Code. After inquiry they were discharged 
under s. 215. Held, that the Sessions Court had no 
power to subsequently direct their committa l under 
s. 296. Anonymous . . 7 Mad. Ap. 28 

3. — . Criminal Proce- 

dure Code , s. 4 — Sessions case , definition of — 
Charges under Penal Code , s s. 380 , 457. The 

appellant, after his discharge by the Assistant 
Magistrate upon a charge under s. 457 of the 
Penal Code, was committed to the Sessions Court 
by order of the Sessions J udge under the Criminal 
Procedure Code, 1872, s. 296, upon charges 
under ss. 380 and 457 of the Penal Code. 
Held , by the Pull Bench (Spankie, and Old- 
field, J dissenting), that the commitment was 
illegal, and that “Sessions ease,” within the mean- 
ing of s. 296 of the Code of Criminal Procedure, is 
a case exclusively triable by the Court of Session. 
Empress of India v. Kanchan Singh 

I. Is. R. 1 All. 413 

Empress v. Tara Chand Bagdi 7 C. L. R. 168 

4. _ — — » Jurisdiction of 

Magistrate — Commitment to Sessions — - Criminal 
Procedure Code ( Act XXV of 1861), ss. 427 , 435. 
The Sessions Judge has no power to commit to the 
Sessions a case in which persons were con victed by 
the Deputy Magistrate of an offence under s. 457 
of the Penal Code : such a case being one triable 
by the Deputy Magistrate, ss. 427 and 435 of Act 
XXV of 1861 do not apply. Queen v. Hakim: 
Sirdar . 2 B. L. R. S. 3ST. 2 ; 10 W. R, Cr. 35 

5. — * — Revival . of pro- 

ceedings after discharge — Jurisdiction of Magistrate 
— Sessions case — Fresh evidence. A Deputy Magis- 
trate having dismissed a case instituted under s. 
380 of the Penal ^ Code without taking certain 
evidence which in his opinion would have been of 
little value, the Magistrate of the district, on the 
application of the complainant, took such evidence,, 
and committed the accused for trial before the 
Sessions Court. Held, on reference to the High 
Court, that as the words “ Sessions case ” in 
s. 296 of the. Criminal Procedure Code had reference 
only to a case triable exclusively by a Court of 
Session, the Magistrate’s action could, not 
be supported under that section, hut that (as 
further evidence in addition to that taken by the 
Deputy Magistrate was forthcoming) it was sus- 
tainable on the principle laid down in Empress v. 
Donnelly , 1. L. R. 2 Calc. 405. Empress v. Hurr 
Doyal Kabmokar . . I. Xj. R. 4 Calc. 16' 

s.c. Ishen Chunder Kabmokar v. Hurry 
Doyal Kabmokar . . . 3C.L.E. 263 
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CRIMINAL PROCEDURE CODE, ACT 
V OE 1898 (X OF 1882 ; X OF 1872 ; 
VIII OE 1869 ; XXV OE 1861)— contd. 


CRIMINAL PROCEDURE CODE. ACT 
V OE 1898 (X OP 1882 ; X OP 1872 ; 
VIII OE 1869 ; XXV OP 1861)~.contd. 


ss. 436, 438— contd. 


Revival of proceed- 


ings after discharge — Jurisdiction of Magistrate- 
Fresh evidence— Procedure. A Magistrate has no 
power to remand a criminal case to a Subordinate 
Magistrate for re-trial after the case has once been 
dismissed ; the courses open to him are (i) to 
accept a fresh complaint supported by fresh 
evidence, which was not before the Court when 
the case was dismissed ; or (ii) if there be no 
additional evidence to he procured, to report the 
case for the orders of the High Court under s. 296 of 
Act Xof 1872. In the matter of the petition of 
DijahurDutt . . I. L.' R. 4 Calc. 647 

7. — — — — Discharge of ac- 

cused persons under s. 215 — Revival of proceedings 
at the instance of the Court of Session — Commitment 
of accused persons. Certain persons were charged 
under s. 417 of the Penal Code, and were discharged 
by the Magistrate inquiring into the offence, under 
•s. 215 of Act X of 1872." The Court of Session, 
considering that the accused persons had been im- 
properly discharged, forwarded the record to the 
Magistrate of the district, suggesting to him to make 
the case over to a Subordinate Magistrate, with 
directions to enquire into any offence, other than the 
offence in respect of which the accused persons had 
been discharged, which the evidence on the record 
showed to have been committed. The Subordinate 
Magistrate to whom the ease was made over made 
an inquiry, and committed the accused persons for 
trial before the Court of Session on charges under 
ss. 363 and 420 of the Penal Code. It was con- 
tended that the Court of Session was not competent 
to direct the accused persons to be committed ” j 
under s.' 296 of Act X of 1872, the case not being a 
“ Sessions case ” within the meaning of that section , 
and that the commitment was consequently illegal, | 
Held , that- there was no “direction to commit’ 5 | 
within the meaning of that section, that is to say, | 
to send the accused persons at once to the Sessions j 
Court, without further inquiry, and whether or not I 
the inquiry was made in consequence of the sug- j 
gestions of the Court of Session was immaterial, j 
and that the inquiry upon the charges under ss. j 
363 and 420 of the Penal Code was rightly held by | 
the Subordinate Magistrate, and the commitment | 
could not be impeached. Empress of India v. j 
Bhup Singh . . . I. D. R. 2 All. 570 ! 

! 

8. — Discharge by ! 

■Magistrate— Order . of commitment by Sessions i 
Judge — Omission to call on accused to show cause ! 
such commitment— Criminal Procedure Code > 

' of 1872), ss. 298 , 283. A Sessions Court j 
power, under s. 296 of ' the Criminal Proee- j 
dure Code, to direct the commitment of a person | 
discharged by a Deputy Magistrate, without first 
giving such person an opportunity of showing 
cause against such commitment. But under s. 


ss. 438, 438 —contd. 


has power to direct the subordinate Court to 
enquire into any offences for which it considers a 
commitment should be ordered. When, how- 
ever, a trial under such a commitment made 
by order of a Sessions Judge has been duly 
held, and no actual failure of justice has been 
caused by the error of the Sessions Judge, s. 283 of 
the Criminal Procedure Code would be a bar to the 
reversal of his judgment. Empress v. Khamir 

I. L. R. 7 Calc. 662 : 10 C. L. R. 8 


Commitment by 


Sessions Judge — Offence of cheating— Criminal Pro- 
cedure Code, 1882, s. 4. An order of commitment 
by a Sessions Judge under s. 296 of the Criminal 
Procedure Code is bad in form if it does not specify 
the offence for which the parties are to be committed 
for trial at the Sessions. A trial for the offence of 
cheating is not a Sessions case within the meaning of 
s. 296, having regard to the first portion of the 
definition of Sessions case in s. 4 of the Code, 
which must be read as if the word “ only ” followed 
the words “ triable by a Court of Session.” Joy 
Kurn Singh v. Man Patuck . 21 W, R. Or. 41 

10 — . — - — — — - Summoning or 

giving notice to accused person . The Sessions Judge 
under s. 296, Criminal Procedure Code, 1872, 
made an order upon the Deputy Magistrate for the 
commitment of the accused who had previously been 
discharged by the Deputy Magistrate, but it was 
alleged that such order of the Sessions Judge was 
made without calling upon the petitioners to show 
cause in the matter. Held, that although there is 
nothing in s. 296 with regard to summoning or 
giving notice to the accused person, no person should 
be affected in his personal liberty without having 
opportunity given him to answer the charge for 
which he is arrested and put into prison. The 
Court accordingly was of opinion that, if the accused 
had no opportunity given them of meeting the 
charge, the commitment was not a good commit- 
ment. In the matter of the petition of Bundhoo 

22 W. R. Or. 67 

Nowab Singh v. Kokil Singh 

24 W. R. Cr. 70 

In the matter of Dwabkaxath Bhattagharjee 

1 C. I*. R. 93 

11. _ Order ■ of com- 

mittal — Illegal commitment — Irregular procedure 
Where an accused person had been discharged by 
a Sub-Magistrate, and the District Magistrate 
directed the committal of the accused to the Court 
of Session under s. 436 of the Code of Criminal 
Procedure, 1882, without calling upon him to 
show cause why he should not” be committed : 
— Hell , that the order of committal and the 
commitment made thereunder were illegal. 
Queen v. Kaxjamalai Padayacui 
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- ss. 488, 438 — concld, 

12. _____ Order by the Dis- 

trict Magistrate under s. 436 for committal of a 
person discharged by fi/rst class Magistrate under 
■s. 209 —-Validity of such commitment — Ultra vires. 
Where a Magistrate of the first class discharged, 
under s. 209 of the Criminal Procedure Gode 
(Act X of 1882), a person charged with an 
■offence exclusively triable by the Court of Session, 
and the District Magistrate directed him under 
s. 436 to commit the accused to the Court of 
Session, and a commitment was made, but the 
Sessions Judge referred the case under s. 215 for 
the order of the High Court : — Held, that the order 
of the District Magistrate under s. 436 was not 
ultra vires , and that the commitment thereunder 
to the Court of Sessions was good and could not 
be quashed under s. 215. Queen- Empress v. 
Pjqiya Gopal ' . . I. h . R. 9 Rom. 100 

. s. 437. 

See ante, s. 203 . 13 C. W. 1ST. 193 

See Complaint — Dismissal of Complaint 
— Effect of Dismissal. 

I. L. R. 28 Calc. 102 
I. L. R. 29 Gale. 457 

See Discharge of Accused — Effect of 
Discharge . I. L. R. 29 Calc. 726 

See District Magistrate. 

I. Ii. R. 82 Calc. 1090 

See Magistrate, jurisdiction of — 
Powers of Magistrates. 

I. L. R. 18 Gale. 75 

See Nuisance — Under Criminal Pro- 
cedure Code . I. L. R. 24 Calc. 395 
1 C. W. 3ST. 217 
I. L. R. 25 Calc. 425 
3 C. W. NT. 113 

See Revision — Criminal Cases — Mis- 
cellaneous Cases. 

I. Ij. R. 26 Mad. 41 

See Security for Good Behaviour. 

I. L. R. 24 All. 148 

1. “ Inferior ” — 

Subordinate ”■ — Hirst class Magistrate — Magistrate 
of District. A Magistrate of the first class 
is, within the meaning of s. 437 of the Criminal 
Procedure Code, “ subordinate ” to the Magistrate 
of the District, who is, therefore, competent to call 
for the record of the former, and to deal with it 
under s. 437, Queen- Empress v. Laskari 

X. Xi. R. 7 All. 853 

%. — — — “ Inferior ” — 

Subordinate Magistrate of first class — Magistrate of 
District. The Court of a Magistrate of the first class 
is inferior and subordinate to that of the District 
Magistrate, — s. 17 of the Criminal Procedure Code 
(Act X of 1882) expressly providing that all Magis- 
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s. 437 — contd. 

trates of whatever class shall be subordinate to the 
District Magistrate. The District Magistrate is 
superior, in respect of executive as well as 
judicial functions, to all other Magistrates. The 
term “ inferior ” as used in the Code means 
statutably incompetent to hold or exercise equal 
powers, and carries with it the idea of 
subordination, which latter means “ inferior in 
rank.” Nobin Kristo Mooherjee v. Russick Lai 
Laha , I. L. R. 10 Calc. 268, Queen -Empress v. 
Nawzb Jan 9 1. L. R. 10 Gale. 561 , dissented from. 
Queen-Empress v. Pirya Gopal 

X. I*. R. 9 Rom. 100 

3. Further inquiry — Different 

charges arising out of same transaction — Acquittal — 
Further inquiry — Re4rial. E, being charged with 
theft and mischief in respect of certain branches cut 
from a tree claimed by the complainant, was tried by 
a subordinate Magistrate on the charge of mischief, 
and acquitted on the ground that, as against the 
complainant, E had title to the tree. On the appli - 
cation of the complainant, the District Magistrate 
directed further inquiry into the case under s. 437 of 
the Code of Criminal Procedure, and on a reference 
to the Court of Session the Sessions Judge held that, 
as no inquiry into the charge of theft had been held, 
the order was legal. Held, that the District Magis- 
trate had no power to pass such an order under s. 
437. Queen-Empress v. Erramreddi 

X. Xi. R. 8 Mad. 296 

4 . Penal Code, ss. 

497, 498 — Marriage insufficiently proved — -Discharge 
of accused — Re-trial ordered — Wife ordered to be 
examined on re-trial. In an inquiry into a case of 
alleged adultery and enticing away a married 
woman for illicit purposes, the complainant refused 
to examine his wife as to the marriage ; the 
Deputy Magistrate declined to frame a charge, 
and discharged the accused. The Sessions Judge 
directed a re- trial to be held by another Deputy 
Magistrate, and ordered that the evidence of the 
wife should be taken as to the marriage. Held, 
that the Sessions Judge in ordering a re- trial had 
not exercised a proper discretion, he having admit- 
ted, that the prosecution had failed to prove the 
marriage, and it not being alleged that any evi- 
dence was tendered by the prosecution and not 
taken by the Deputy Magistrate. Chunder Nath 
Ghose v. Nundololl Chatterjee 

X. Xi. R. XI Gale. 81 

5. — Further inquiry — • 

Proceedings against accused — Notice. No order 
affecting an accused in a criminal matter should 
be made without giving him notice, so as to enable 
him to appear and show cause against it. A Sessions 
Judge has no powder under s. 437 of the Criminal 
Procedure Code to direct a particular Magistrate 
by name to make the further inquiry contemplated 
by that section. The further inquiry contemplated 
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by s, 437 of the ..Criminal Procedure Code is an 
inquiry upon further materials, not a re-hearing of 
the matter upon the same evidence which was 
before the Magistrate who held the first inquiry* 
In the matter of the petition of Chundi Churn 
Bhuttaoharjea. Chundi Churn Bhattachar- 
jea v. Hem Chunder Banerjea 

I. L. B. 10 Calc, 207 


— — Further inquiry— 

Fewer of District Magistrate to direct— “ Inferior 
Criminal Court Notice to accused. The words 
‘ Inferior Criminal Court 55 in s, 435 of the Criminal 
Procedure Code mean inferior so far as regards the 
particular matter in respect to which the superior 
Court is asked to exercise its re visional jurisdic- 
tion. A criminal charge instituted before a Magis- 
trate of the first class was finally disposed of °by 
him by an order discharging the accused. 
Subsequently the Magistrate of the district, 
proceeding under s. 437 of the Code of Criminal 
Procedure, directed a further inquiry to be made 
by a subordinate Magistrate. This order was 
made without notice to the accused. Held , that 
the Magistrate of the district had no juris- 
diction to direct a further inquiry. Sernble : 
That, as a matter of strict law, the accused was not 
entitled to be heard by the District Magistrate before 
granting the order directing the inquiry. In the 
matter of the petition of Nobin Kristo Moo- 
eerj.ee. Nobin Kristo Mookeejee v. Russicjk 
Lall Laha . . . I. L. B. 10 Calc, 268 


7» — Further inquiry. 

A Deputy Magistrate having discharged a 
person accused of an offence, on the ground 
that the evidence was insufficient for conviction, 
the Magistrate of the district recorded an order 
stating that, in his opinion, the accused had 
been improperly discharged, and directing 
under s. 437, Criminal Procedure Code, that 
further inquiry should be made, and the accused 
called on to enter upon his defence. The accused 
was not called upon to show cause why a further 
inquiry should not be made, but a summons in the 
terms of s. 68 of the Criminal Procedure Code was 
issued to him. On his appearance he was tried by 
the Magistrate of the district, convicted and sen- 
tenced. 1 he witnesses for the prosecution were not 
recalled, but the Magistrate relied upon their evi- 
dence as recorded in the first trial, and also upon the 
statement of a witness for the defence which was not 
receivable in evidence. Held, that the proceedings 
of the Magistrate of the district were irregular, first , 
because notice to show cause why action should not 
be taken against him in the terms of s. 437 of 
the Code of Criminal Procedure was not served upon 
the accused person before proceedings, ostensibly 
under that section, were commenced ; and, secondly, 
because the subsequent proceedings of the Mams- , 
trate were not such as are contemplated by the pro- ! 
visions of s. 437, inasmuch as the conviction j 
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was practically based upon evidence which was not 
reeordethn the course of a 44 further inquiry 55 before 
tile Magistrate of the district, but upon evidence 
which was recorded by the Deputy Magistrate, and 
? ad been adjudicated upon by that officer ; and” such 
irregularities were fatal to the : convictio n. Queen- 
Empress v. Hasnu . . I, L. B. 8 . All. 807 

. Discharge— Order 


> — - — ■ — — — , tourgt — uraer 

for. inquiry— Trial for minor offence— Oru 

mmal Procedure Code, a. 253. A Magistrate having 
under s. 253 of the Code of Criminal Procedure, 
discharged a person accused of rioting, an order 
tor further inquiry was made by the Court of Ses- 
sion under s. 437, Held, that, the offence of rioting 
not being proved, the Magistrate was competent} to 
try tne accused for the offence of assault. Queen- 
Empress v. Papadu . I. L. B. 7 Mad. 454. 

9. — Further inquiry — 

Power of District Magistrate to direct— “ Subordinate 
Magistrate —Compoundable offence. A criminal 
charge, under s. 448 of the Penal Code having been 
instituted, the accused was sent up by the police 
before a Deputy Magistrate of the first class. 
Previous to any evidence being taken, the com- 
plainant intimated to the Magistrate that the case 
had been amicably settled, and that he did not wish 
to proceed further in the matter, upon which the 
Magistrate recorded an order, 44 Compromised ; 
defendant acquitted. 55 Subsequently the Magis- 
trate of the district, relying upon ss. 248 and 259 
and professing to act under s. 437 of the Criminal 
Procedure Code, directed the Deputy Magistrate 
to send up the parties and proceed regularly with 
the case. Held , further, that, in addition to the 
Magistrate’s order not being warranted by the fact* 
it was ultra vires, inasmuch as the Deputy Magis- 
trate was^a Magistrate of the first class and not 
inferior 5 to the District Magistrate, and to give 
the District Magistrate jurisdiction to call for a 
record under s. 435 from another Magistrate and 
to act under s. 437, the latter must be inferior 
Nobm Kristo Mookerjee v. Russich Lall Laha , I. L. R. 
10 Calc. 268, followed. Queen-Empress v. Nawab 
Jan • I. L. B. 10 Calc. 551 

10 . 


~~ — Discharge of 

accused — f urther inquiry , power to direct . An 
accused, having been discharged after a full 
inquiry before a competent Court, is entitled 
to the benefit of such discharge, unless some 
further evidence is disclosed. Consequently, an 
order made by a District Judge directing a 
further inquiry to be held under s. 437 of 
the Criminal Procedure Code in a case where a 
Magistrate had discharged the accused under s. 253 
was not warranted by law, when there had been a 
full inquiry by a competent Court and when no fur- 
ther evidence was disclosed, such order being based 
merely upon the ground that, in the opinion of 
the District Judge, the evidence recorded was suffi- 
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1 dent for the conviction of the accused. Jeerun- 

\ keisto Roy v. Shib Chunder Bass 

I. L. R. 10 Calc, 1027 

! , 11. - Power of District 

Magistrate to direct further inquiry by Magistrate of 
! the first class — “ Inferior Magistrate Where a Dis- 

; fcrict Magistrate called for the record of a case in 

which a Magistrate of the first class had discharged 
certain accused persons and directed another Magis- 
trate of the first class to make further inquiry into 
the ease : — Held , following Nobin Kristo Mooherjee 
v. Russick Lai Laha , I. L. R. 10 Calc. 26% and 
Queen- Empress v. Nawab Jan , I. L. II. 10 Gale. 
1)51, that the District Magistrate’s order was ultra 
vires and illegal. Jhinguri v. Bachu 
| I. L. R. 7 All. 184 

j 12. Further inquiry 

I — Re-trial — District Magistrate, powers of. Where 

J an accused person has been discharged by a 

1 Magistrate, further inquiry cannot be directed, 

1 under s. 437 of the Code of Criminal 

Procedure, on the ground that the Magistrate 
has not rightly appreciated the credit due to 
the witnesses. Further inquiry should only be 
directed when other witnesses might have been 
examined, or when the witnesses have not been 
properly examined ; and inasmuch as s. 437 does not 
j direct that the evidence already taken should be 

taken again, the further inquiry should ordinarily 
be made by the Magistrate who made the original 
j inquiry. Where a District Magistrate, being of 

opinion that a subordinate Magistrate had, without 
just cause, refused credit to the witnesses in a certain 
case and had improperly discharged an accused 
person, directed a further inquiry by another 
' Magistrate, and the accused was on the same evi- 

dence re-tried and convicted : — Held, that the 
| conviction must be quashed. Queen-Empress 

f v, Amir Khan . I. L. R. 8 Mad. 886 
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discharged by the Sub-Divisional Magistrate, and 
the complainant moved the District Magistrate for 
a further inquiry not only against if, but also 
against other persons who were charged with being 
connected with the same offence, and the District 
Magistrate expressly directed, a further inquiry only 
as against M, who was tried and convicted by the 
Sessions Judge. The complainant then moved the 
District Magistrate for further inquiry against the 
other persons, and the District Magistrate, a 
different officer, without giving them notice, 
ordered a further inquiry to be made. Held, that 
the District Magistrate was not competent, on the 
face of his predecessor’ s order, to direct a further 
inquiry, which had already been practically refused. 
That in the circumstances of the case the Sessions 
Judge was the proper officer to direct a further 
inquiry. Ratto Singh v. Kari Singh 

4 C. W. 3ST. 100 

16. - — — - Jurisdiction of 

District Magistrate to order further inquiry in a. 
proceeding under s. 133 of the Code of Criminal 
Procedure . A District Magistrate has, strictly 
speaking, no power under s. 437 of the Criminal 
Procedure Code (Act X of 3 882) to order a further 
inquiry into a proceeding under s. 133 of the Code, 
which has been practically dropped by a Subordi- 
nate Magistrate, the proper course being to refer 
the matter to the High Court, Indea Nath 
Banebjee v. Queen-Empress 

I. L. R. 25 Gale. 425 
2 C. W. NT. 113 

17 . - — - — - — — 44 Further inquiry ” 

— Sessions Judge , jurisdiction of. It is competent 
to a Sessions Judge acting under the Criminal Pro- 
cedure Code, s. 437, to direct further inquiry to be- 
held where additional evidence is not forthcoming. 
Queen-Empress v. Balasinnatambi 

I, L. R. 14 Mad. 384 




13. 


Further inquiry 


— Power of District Magistrate to suggest a com- 
mittal. A District Magistrate who refers a case to 
a subordinate Magistrate for further inquiry has 
no authority to fetter him in the exercise of his 
judicial discretion as to the question whether the 
case should or should not be committed to the 
Court of Session. Queen-Empress v. Munis ami 
I. L. R. 15 Mad. 39 

14,. - — — - — — — - — — — ,■ Criminal Proce- 

dure Code , s. 145— u Complaint District Magis- 
trate, power of, to order further inquiry- — Dispute con- 
cerning land . S. 437 of the Code of Criminal Proce- 
dure does not give power to order a further inquiry 
in a case under s. 145 of that Code. Chathu Rai 
*’• Niranjan Rai . I. L. R. 20 Gale. 729 

• — — Further inquiry, 

order of, without notice to the accused— Magistrate, 
power of, to order further inquiry which had been 
refused .by his predecessor . One M was tried and 


18. — . — _ Fewer of Sessions 

Judge to order further inquiry. A Sessions Judge 
is not competent under s. 437, Criminal Procedure 
Code, to. direct the re-opening of the proceedings, 
merely because, in his opinion, the Subordinate 
Magistrate has not rightly appreciated the credit 
due to the witnesses. 44 Further inquiry ’’ under 
that section means the taking of additional evi- 
dence, not the re-hearing of the same evidence. 
Darsun Lall v. JumukLall 

I. L. R. 12 Calc. 522 


19. — — — — — — • Inquiry— Further 

inquiry — Fresh inquiry — -Jurisdiction— Notice— Dis- 
trict Magistrate — Subordinate Magistrate- When a 
complaint has been dismissed under s. 203 of the 
Criminal Procedure Code (Act X of 1882), or an 
accused person discharged by a Subordinate Magis- 
trate, the District Magistrate has power, under 
s. 437 of the Code, to direct any -Magistrate subor- 
dinate to him to make further inquiry into the com- 
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plaint dismissed, or into the case of the accused 
person discharged, even though there be no addi- 
tional evidence disclosed, or allegation that such 
exists. The term “ further inquiry ” in s. 437 is not 
restricted to “ inquiry upon further materials or 
further or additional evidence.” Before directing 
further inquiry under s. 437, it is not obligatory on 
the District Magistrate to give notice to the person 
discharged, or against whom the complaint was 
dismissed. When an order directing such inquiry is 
made, the Subordinate Magistrate to whom it is 
directed has jurisdiction, and is bound to carry it 
out. Such order remains in force until it is duly set 
aside or withdrawn. Difference between the 
powers of the District Magistrate under the former 
Criminal Procedure Code (Act X, 1872) and the 
present one (Act X, 1882) pointed out. Empress 
v. Gowdapa, I. L. E. 2 Bom. 535, explained. 
Chundi Churn, Bhuttacharjee v. Hem Chunder 
Barter fee, I. L. E. 10 Calc . 207, commented on ; 
and Jeebunhristo Roy v. Shib Chunder Das, I. L . 
E. 10 Calc. 1027, Queen-Empress v. Hosein, I. 
L. E. 6 All 367, and Queen-Empress v. Amir 
Khan, I. L. E. 8 Mad. 336, commented on and 
doubted. Queen-Empress v. Dorabji Hormasji 
I. L. R. 10 Bom. 131 

20.; — - — - — - — . — — — .. u Further in- 

quiry” — Practice —Notice to show cause. Held , by 
the Full Bench, that, when a Magistrate has 
discharged an accused person under s. 253 of the 
Criminal Procedure Code, the High Court or 
Court of Session under s. 437 has jurisdiction 
to direct further inquiry on the same materials, 
and a District Magistrate may, under like 
circumstances, himself hold further inquiry 
or direct further inquiry by a Subordinate Magis- 
trate. Queen-Empress v. Dorabji Hormasji, 1. L. 
R. 10 Bom. 131 , referred to. Empress v. Bhole 
Singh, All. W- N. (1883) 150, Queen-Emperss v. 
Hasnu, l. L. E. 6 All. 367, Chundi Churn Bhutta- 
charjee v. Hem Chunder Banerjee, I . L. E. 10 
Calc. 207, Jeehxm Kristo Roy v. Shib Chunder 
Dass, I. L. R. 10 Calc. 1027, Darsun Loll v. 
Jamah Loll, I. L. R. 12 Calc. 522, and Queen- 
Empress v. Amir Khan, I. L. E. 8 ' Mad. 336 , 
dissented from. In exercising the powers conferred 
by si 437, Sessions Judges and Magistrates should, 
in the first place, always allow the person who has 
been discharged an opportunity of showing cause 
why there should not be further inquiry before an 
order to that effect is made, and, next, they should 
use them sparingly and with great caution and cir- 
cumspection, especially in cases where the questions 
involved are mere matters of fact. As to the mode 
in which their discretion should be regulated under 
such circumstances, the remarks of Straight and 
Tyrrell, JJ., in Queen-Empress v. Gayadin, 
I. L. R. 4 All 148, in reference to appeals from 
acquittals, are applicable. Queen-Empress v. 
Qhotu v „ , y I. L, R* 9 All. 52 


s, 437 — contd . 

t ■ 21. . : — — — Orders for further 

, inquiry — Order to the prejudice of an accused person 
— Notice to show cause. Before any order is made 
to the prejudice of an accused person Hinder s. 437 
of the Criminal Procedure Code, notice should be 
given to that person to appear and show cause why 
■ the order should not be passed. Queen-Empress v, 
Chotu, 1. L. R. 9 All. 52, referred to. Queen- 
Empress v. Ajudhia . X. L. R. 20 All. 339 

22. - — — --- — — Power to order 

further inquiry — 44 Accused person ” — Criminal 
Procedure Code, s. 437. Held, that a person 
against whom proceedings under Ch. VIII (relating 
to security for good behaviour) of the Code of 
Criminal Procedure are being taken is 44 an 
accused person ” within the meaning of s. 437 
of the Cod q. Queen- Empress v. Mona Puna, 1. 
L. R. 16 Bom. 661, and Jhojha Singh v. 
Queen- Empress, 1. L. R. 23 Calc. 493, followed. 
Queen-Empress v. Mutasaddi Lal 

I. Xi. R. 21 All. 107 

23. Complaint, dis- 

missal of — Revival of proceedings — Criminal 
Procedure Code, s. 437. A complaint was made 
before a Magistrate of the first class of an 
offence punishable under s. 323 of the Penal 
Code. The Magistrate recorded a brief state- 
ment by the complainant, hut did not ask him 
if he had any witnesses to call. An order was 
passed directing that 44 a copy of the petition 
of complaint should be ' sent to' ' the police 
station, calling for a report on the matter,” and on 
receipt of the report the Magistrate dismissed the 
complaint under s. 203 of the Criminal Procedure 
Code. There was nothing in the Magistrate’s 
original order to show that he saw reason to distrust 
the truth of the complaint, nor did he direct any 
local investigation to be made by a police officer for 
the purpose of ascertaining the truth or falsehood of 
the complaint. (Subsequently to the dismissal of the 
complaint, the same comph inant brought afresh 
charge upon the same facts against the sam s persons 
in the same Court, and upon this charge the accused 
were tried, convicted, and sentenced. Held, that the 
Magistrate in ordering a further inquiry, on receiving 
the complainant’s second petition, did not act 
contrary to any provision of the law, and that, 
considering the circumstances under which the 
first complaint had been dismissed, a further in- 
quiry was necessary. Queen-E vlpress v. Poean 

I. B. R. a All. 85 

24. — ^ — — . — — — Notice to accused 

—Discharge by Magistrate — Criminal Procedure 
Code ( Act X of 1882), s. 437. No notice to an 
accused person is necessary in point of law 
before an order under s. 437 can be passed ; but 
as a matter of discretion, it is proper that 
such notice should be given. Held by the 
majority of the Full Bench (Prinsep, Wilson, 
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Tottenham, Norris, Pigot, and O’Kinealy, 
«/*/.), that after an inquiry by a subordinate 
Magistrate and the discharge of an accused 
person, a Sessions Judge or Magistrate has juris- 
diction, under s. 437 of the Criminal Procedure 
Code, to order a “ further inquiry ” or a re-hearing 
upon the same materials which were before the 
subordinate Magistrate, i.e., when no, further evi- 
dence is forthcoming. But (Prinsep, J. , dissenting) 
the words “ further inquiry 55 in that section mean 
the inquiry preliminary to trial which regularly 
results in a charge or discharge and do not include 
the trial. And if on the evidence taken the accused 
ought to be committed, then, in a case triable only at 
the Sessions, the proper course is to commit under 
s. 436 ; in other cases to refer to the High Court. 
Per Prinsep, J. — The word “ inquiry ” includes a 
trial, and the “ further inquiry ” would, therefore, 
allow of the framing of a charge and the cross- 
examination of witnesses for the prosecution. Per 
Petheram, C.J., and Ghose, J. — The power given 
by s. 437 of the Criminal Procedure Code to order 
a further inquiry is confined to cases in which the 
revising officer is satisfied, for one of the reasons 
mentioned in s. 435, that the subordinate officer 
has proceeded on insufficient materials, and that 
with a more exhaustive inquiry further material 
would be forthcoming. It was not intended that 
such an enquiry should be granted simply for the 
reconsideration of evidence. In the matter of 
Hari Dass Sanyal v. Saritulla 

I. L. R. 15 Calc. 608 

25„ — Further inquiry 

— Notice to the accused — Practice. Before making 
an order for further inquiry under s. 437, Criminal 
Procedure Code, a notice should be given to the 
accused person to give him an opportunity of 
being heard upon the question whether any further 
inquiry should be made. Hari Das Sanyal v. 
Saritulla , I. L. R. 15 Calc. 608, followed. Jaijaj 
Ham v. Sup hal Singh , . 2C.W .38*. 198 

26. — Notice — Discre- 

tion of Court — Further inquiry. Although there 
is nothing in s. 437 rendering it incumbent to give 
notice before directing a further inquiry, yet a 
Court would not be exercising a proper discretion if, 
before ordering a further inquiry, it did not give 
notice to the accused to show cause against such 
order. Where, therefore, a further inquiry was 
directed without such previous notice to the 
accused, the High Court set aside the order. Hari 
Dass Sanyal v. Saritulla , I. L. R. 15 Calc. 608 , 
followed. In the matter of Amin Kariadar 

3 C. W. N. 249 

Ratti Singh v. Kam Singh . 4 C. W. N. 100 

— — — — - Further inquiry 

— Wrongful confinement— -Wrongful restraint-— 
Malice— -Penal Code, ss. 340 , 342. The accused as 
abkari inspector visited a toddy shop, where the 


CRIMINAL PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882 ; X OP 1872 ; 

VIII OP 1869 ; XXV OP 1861)— contd. 

s. 437 — contd . 

complainant and one D were employed as agents for 
the sale of toddy. Having reason to suspect that an 
offence under the Abkari Act (Bombay Act V of 
1878) had been committed, the accused made an 
inquiry, in the course of which the complainant made 
certain statements implicating his fellow- servant. 
The accused thereupon resolved to prosecute D and 
make the complainant a witness in the case. In 
order to prevent him being tutored, the accused 
ordered his sepoy to bring the complainant to his 
camp, and there detained him during the night, and 
on the following morning sent him in charge of a 
sepoy to a Magistrate’s Court, where the complain- 
ant repeated the statements made by him before the 
accused. He was then allowed to go away. The 
accused prosecuted D, and in the course of his trial 
admitted in his deposition that he had ordered his 
sepoy to bring the complainant to his camp, 
and had detained him there during the night. After 
the termination of IT s trial, the complainant 
charged the accused with wrongful confinement 
under s. 342 of the Penal Code. The accused plead- 
ed that the complainant had voluntarily come to his 
tent to have his statements reduced to writing, and 
that he had of his own accord stopped in his camp 
during the night. The trying Magistrate held this 
plea proved, and discharged the accused under s. 
253 of the Code of Criminal. Procedure (Act X of 
1882). The Sessions Judge held that, though the 
accused had detained the complainant in his camp 
during the night, still he was not guilty of any offence 
under the Penal Code, as he had acted without 
malice and to the best of his judgment. He, there- 
fore, declined to interfere or order any further 
inquiry. Held, by the High Court on revision, that 
the trying Magistrate had wrongly omitted to take 
into consideration the admissions made by the 
accused in his deposition in I) 5 s' case. Those 
admissions had an important bearing on the 
present case. ■■ They were admissible in evidence 
against the accused, and as they were left out 
of consideration, the inquiry was necessarily in- 
complete and imperfect. Further inquiry was, 
therefore, ordered. Bhanta v. Clifford 

I. L. R. 18 Bom. 376 

SB. - — Order of Sessions 

Judge rejecting application under s. 4.37 • — Subse- 
quent order of District Magistrate granting, similar 
application — Practice. Where a Sessions Judge 
has passed orders under s. 437 of the Criminal 
Procedure Code, a District Magistrate acting under 
the same section should not pass orders of a contrary 
kind, but if he thinks that the Judge’s orders were 
wrong, he should submit them to the High Court 
through the medium of the Public Prosecutor. 
Queen- Empress v. Shere Singh , I. L. R. 9 All. 
362, referred to. Where a Sessions Judge had, 
under s, 437 of the Criminal Procedure Code, refused 
to order further inquiry into the case of an ac- 
cused person who had been discharged, the High 

4 Z 2 
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Court set aside a subsequent order of the Magistrate 
of the district passed under the same section . and 
ordering further inquiry into the same case. 
Queen-Empress v, Pirthi . I. Ii. B. 12 AIL 434 

; 29. - — - — - ■ Jurisdiction of 

Sessions Judge and Magistrate to grant further in - . 
quin/ — Power of the Sessions Judge to interfere 
with orders passed by the District Magistrate . Both 
the Sessions Judge and the District Magistrate are 
competent, under s. 437 of the Criminal Procedure 
Code, to order a further inquiry ; but the Sessions 
Judge has no jurisdiction to review an order made by 
the District Magistrate under that section refusing a 
further inquiry. It is open to the Sessions Judge" to 
refer the matter to the High Court under s. 438. 
Babb am Mandar v. Jagoo Lal 

I. Xi, Bo 22 Calc. 573 

30. — . Further inquiry 

of offence not charged against other persons not 
before Magistrate-Code of Criminal Procedure (Act 
V of 2898), ss. 20 S , 204, and 487 — Penal Code, ss. 
144 and 426 . On a complaint made to the 
Deputy Magistrate, he convicted one of the 
accused, 25Q of mischief. On application made 
to the Sessions Judge, he directed a further 
inquiry to be made" by the Magistrate into 
another offence, under s. 144 of the" Penal Code, 
in respect of H, no charge of any such offence 
having been made at any time against him. i 
the Sessions Judge also directed a further ; j 
inquiry against other persons, who apparently were 
mentioned in the complaint, but who had not been ;! 
summoned to appear before the Magistrate. Held, 
that the order of the Sessions Judge was without 
jurisdiction, not being within the powers described 
by s. 437 of the Code of Criminal Procedure. Har 
Kjshore Dass V. Jugul Chunder Kabtar\thna ! 
Bhuttachabjee . X. .1*. R. 27 Cal c. 658 

SI. 


• — ~ — — Po wer of superior '{ 

■■ Magistrates to direct a Subordinate Magistrate to issue : I 
warrants previously issued and cancelled by such i 
subordinate Magistrate* Where a Sub-Divisional | 
Magistrate issued warrants for the apprehension of : { 
some accused persons for trial, and afterwards can- 
celled the warrants, and a District Magistrate, pur- i 
porting to act under s. 437, Criminal Procedure Code, | 
directed the said Sub-Divisional Magistrate to re- ; 1 
issue the warrants ; — Held, that the Magistrate’s 
order directing the Sub-Divisional Officer to re- 
issue the warrants against the accused was ultra 
vires. Held , also, that s. 437, Criminal Procedure 
Code, do - S not contemplate a case of a Magistrate 
directing a subordinate Magistrate to issue warrants 
for the apprehension of a person. Held, further, ! 
that the order complained against was not authorized j 
by s. 437, Criminal Procedure Code, and should, ! ; 
therefore, be set aside. In the matter of the nelUion 1 
oj Guru Oharas Aich , . X C, W. ESQ 650 1 ' 


— --- — - g. 487 — canid. 

See Inderjit Singe v. Thakub Singh 

2 C. W. M. 290- 

32. — • — — -» ■■ — — — — — — — Order directing 

accused, against whom a warrant of arrest had issued, 
not to be tried — Issue of warrants, when no further 
proceedings taken, effect of. Where after the issue 
of warrant of arrest against certain, persons the 
Magistrate does not think it proper to proceed 
further : — Held, that the termination of proceedings 
against them is in effect an order of discharge and is, 
therefore, subject to revision under s. 437, Criminal 
Procedure Code. Motel Singh v. Mohabxr Singh 

4 C. W. N. 242 

33. — Order for further 

inquiry in case of discharge of person called upon to- 
give security for good behaviour — Further inquiry ; 
poiver to order, in such proceedings — Code of Cri- 
minal Procedure (Act V of 1S9S), ss. 110 and 237 . A 
further inquiry cannot be made into the case of a 
person against whom proceedings under s. 110 of the 
Code of Criminal Procedure have been taken, and 
who has been discharged. If it be considered by the- 
Magistrate that it is necessary to institute further 
proceedings, he is competent to do so under the law,, 
on fresh information received. The further inquiry 
which can be ordered under s. 437 of the Code of 
Criminal Procedure is into a complaint which has 
been dismissed or into the case of any accused person 
who has been discharged. Proceedings under s. 1 10 
of the Code of Criminal Procedure cannot be regard- 
ed as on a complaint, nor can they be regarded as 
a case in which any accused person has been dis- 
charged, for the terms “ accused person 5; and “ dis- 
charge ” in s. 437 of the Code of Criminal Procedure 
clearly refer to a person accused of an offence who 
has been discharged from a charge of that offence 
within the terms of Oh. XIX of the Code. 
Queen-Empress v. Iman Mondal 

X. L. B. 27 Calc. 662. 

34. — — — Fu Iher inquiry 

— Magistrate, poiver of , to direct further inquiry into 
offences, some of which formed component parts of an 
offence of which accused was acquitted — Indian Penal 
Code (Act XLV of I860), ss. 147, 823, 342— Mating, 
acquittal of --Fresh trial for causing h urt. Where 
an accused person was tried on a charge of being a 
member of an unlawful assemby with the common 
object of assaulting the complainant, but was ac- 
quitted of the offence of rioting, and, subsequent 
thereto, the District Magistrate directed a further 
inquiry into the offences under ss. 323 and 342, 
Indian Penal Code, committed in the same occur- 
rence.: Held, that, the offence under s. 323, Indian 
Penal Code, being one of the offences which 
formed the subject of the previous trial, the 
' matter could not be re-opened until the order 

of acquittal had been set aside. Held, also, that 
no order within the terms of s. 437, Criminal 
Procedure Code, having been passed in respect of 
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'OEIMINAL PROCEDURE CODE, ACT 

V OE 1898 (X OF 1882 ; X OP 1872 ; 

VIII OP 1869 ; XXV OP 1861)— conid. 

— — — s. 4:3*7 — conid. 

•the offence under s. 342, Indian Penal Code, the 
District Magistrate was not competent to order 
further inquiry in regard to that offence, 
Jaliram Alom Ganbubah v . Rajkumar Umar 
Singh (1900) . . . 5 C. W. N. 72 

35. — — — - Criminal Proce- 

dure Code (Act V of 1898), ss. 4, 110, 437 — Discharge 
of persons called upon to furnish security for good 
behaviour — Further inquiry , order for, if legal — 
Complaint — “Discharge” meaning of — Magistrate, 
jurisdiction of Procedure . S. 437 of the Code of 
Criminal Procedure is the only law which authorizes 
a Magistrate to re-open proceedings in which a per- 
son has been released. The further inquiry which 
can be ordered under s. 437, Criminal Procedure 
Code, is into a complaint which has been dis- 
missed, or into the case of any accused person who 
has been discharged. Proceedings under s. 110 of 
the Code of Criminal Procedure cannot be regarded 
as on a complaint, nor can they be regarded as a 
case in which any accused person has been dis- 
charged. The terms “accused person ” and “ dis- 
charge ” in s. 437 refer to a person accused of an 
offence who has been discharged of a charge of that 
offence within the terms of Ch. XIX of the Code. 
Iman Mandal v. Empress (1900) 0 C. W. N. 163 

30. — Criminal Proce m 

dure Code {Act V of 1898), ss. 202, 203, 422 and 437- 
Dismissal of complaint — Further inquiry , order for 
— Refusal by High Court — Subsequent order by Ses- 
sions Judge , propriety of. Where, a complaint 
being dismissed under s. 203, Code of Criminal Pro- 
cedure, the complainant was directed to be prose- 
cuted under s. 211, Indian Penal Code, and her ap- 
plication to the High Court for a further inquiry was 
refused, but the Sessions Judge, on trial, having 
acquitted her of the charge under s. 211, Indian 
Penal Code, ordered further inquiry into her com- 
plaint : Held, that the refusal by the High Court 
to order further inquiry was no bar to the Sessions 
Judge’s order for further inquiry, as fresh evidence 
had been brought to light and the order of the 
Sessions Judge was made upon materials totally 
different from those which were before the High 
•Court. Pepin Behari De v. Nendi Hariani ( 1902) j 

7 a W. N. 80 

87.. — • : : Further enquiry, j 

order for, by Sessions Judge. Proper grounds not j 
stated— Discharge in substance though not in form — :i 
Sessions Judge, competency of, to order further j 
enquiry. Where an order was passed by a Deputy j 
Commissioner — which was in substance, though not 
in form, an order of discharge : Held, that a 
Sessions Judge could on the complainant’s motion : 
direct a further enquiry under s. 437. An order 
of the Sessions Judge so passed not stating ; 
proper grounds for directing a further enquiry was j 
set aside as bad. Nagendra Nath Sen v . Korb i 
■(1904) . . . . 8C.W.E 456 * 


[ CRIMINAL PROCEDURE CODE, ACT 
| V OP 1898 (X OP 1882 ; X OP 1872 ; 
j VIII OP 1809 ; XXV OP 1861) — conid. 

■ — b, 437- — conoid. 

38. Jurisdidionr— 

Accused — Discharge — Omission to state reasons 
in the order for further , inquiry. It is not, as 
a matter of law, obligatory on a District Magis- 
trate to issue a notice upon the accused before 
directing a further inquiry under s. 437 of the 
Criminal Procedure Code, but according to the 
general principle of criminal jurisdiction, no order 
prejudicially affecting an accused should 
be passed without giving him an oppor- 
tunity of being heard. It is not ordinarily 
desirable that a District Magistrate should make a 
detailed examination of the evidence and give 
elaborate reasons for ordering a further inquiry, but 
it is desirable that he should give enough reasons 
to show that his order is a proper one. Wahed Ali 
v. Emperor (1905) . I. Is. R. 32 Gale. 1090 

89. Revision — Prac- 

tice — Lower Court having concurrent jurisdiction in 
| revision with the High Court. Where the Magistrate 
j of the District dismissed a complaint under 
| the provisions of s. 2,03 of the Code of Criminal 
| Procedure, the High Court declined to entertain 
; an application by the complainant asking for 
j further inquiry under s. 437 of the Code, when 
J no application for that object had been made to 
I the Sessions Judge. Emperor v. Kalicharan , 

1 All. Weelcly Notes (1904) 232 , followed. Gull ay v. 
Bakar Husain (1905) . I. L. R. 28 AIL 208 

40. -- Further inquiry , 

grounds for ordering — Perusal of evidence - — 
Statement of reasons , It is the duty of the Judge, 
before directing a further inquiry against a person 
who has been discharged, to peruse the evidence 
and state the grounds which induce him to make 
the order. Abinash Chandra Mitra v. The 
Emperor (1907) . . . 13 Cl W. N. 70 

~i S. 438. 

See Possession, order or Criminal 

Court as to . . 5 C. W. 3ST. 71 

See Reference to High Court — Cri- 
minal Cases . I, X*. R. 24 AIL 340 
I. Is. R. 25 AIL 128 
I. Xj, R. 9 AIL 302 
I. X*. R, 10 AIL 140 
I. XL R. 28 Calc. 249, 250 

— Revision — Practice-— 

Sentence reduced by Sessions Judge— Application: % 
District Magistrate asking for enhancement. As a 
general rule of practice the High Court will not 
entertain a reference from a. District Magistrate* 
which has for its object the enhancement, of a sen-, 
tence, which has been reduced by the. Sessions., 
Judge. Queen- Em press v. Shere Singh, I. L. It 9 
All. 362, Queen- Empress v. Zor Singh, I . L. R. 10 
All . 146 , and Queen- Empress v, Jahandi 9 L L. R. 23 
Calc. 249 , referred to. Emperor v. Jamna Bai 
(1905) .... I. Xj, XL 28 AH, 91 
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CRIMINAL PROCEDURE CODE, ACT 
V OF 1898 (X OF 1882 ; X OF 1872 ; 
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s. 439 (1872, s. 297 ; 1861-69, s- 

426). 

See Commitment . I. L. R. 8 AIL 14 
I. L. R. 15 All. 205 


See Complaint — Revival op Complaint. 

I. L. R. 24 Calc. 528 
I. L. R 27 Calc. 126 
1 C. W. N. 49 
4 C. W. N. 46 


1, — — Sanction to prosecute — High 

Court's powers of revision— Criminal Procedure Code, 
si 195— Sanction to prosecute — Sanction granted by a 
Civil Court. Where sanction to prosecute in respect 
of Several offences under various sections of the 
Renal Code was granted by a Munsif, and his order 
was upheld by the District Judge in revision : Held, 
that the High Court had jurisdiction to interfere 
in revision under s. 439 of the Code of Criminal 
Procedure, hire Chennanagoud , I. L. R. 26 Mad. 
139 , dissented from. Held, also, that it is not ex- 
pedient that a sanction to prosecute should be 
given to a debtor to use against his creditor. 
Nazir Hasan v. Dost Muhammad (1.904) 

I. L. R, 26 AIL 1 


. — — — — — Sanction to pro- 

secute, power of Appellate Court to grant — Rule on 
District Magistrate to show cause— Right of oppo- 
site party to be heard - — Criminal procedure Code 
(Act V of 1898 }, *«. 195, 439. The power of 
granting sanction by an Appellate Court ought 
to be exercised carefully, especially when sanc- 
tion is refused by the Court of first instance. 
Where sanction had been granted by the Sessions 
Judge to prosecute the petitioner for the purpose 
of public justice, and a Rule had been issued by 
the High Court upon the District Magistrate 
only to show cause why the sanction should not be 
set aside, it was held at the hearing of the Rule that 


CRIMINAL PROCEDURE CODE, ACT 
V OE 1898 (X OF 1882 ; X OF 1872 • 
VIII OF 1869 5 XXV OF 1861)— contd. 


3, 439 — contd . 


the opposite side had no locus standi and should not 
be heard. Jhalan Jha v. Buchar Gope (1904) 

I. L. R. 31 Calc. 811 


3. — — - , . Revision— Order 

directing prosecution, made by a Munsif — Jurisdic- 
tion of the Criminal Bench to interfere — Civil Pro- 
cedure Code ( Act XIV of 1882), s. 622. The Crimi- 
nal Bench of the High Court has no authority to 
interfere, under s. 439, with the proceedings of a 
Munsif taken under s. 476. The Civil Bench should 
be moved under s. 622 of the Civil Procedure Code. 
Eranholi Athan v. King- Emperor, I. L. R. 26 
Mad. 98; hire Chennangoud, 1. L. R. 26 Mad. 
198, followed. Kali Prosad Chatterjee v. Bhtt- 
ban Mohini Dasi (1904) . .8 0. W. N. 73 


4. — Revision — Order of acquittal — 

Practice. Although the High Court has the power 
to interfere in revision with an original or appel- 
late judgment of acquittal, it will ordinarily not do 
so. Qayyum Alt v. Faiyaz Ali (1905) 

I, L. R. 27 All. 359 


5. — - Revision — Practice 

— Discretion of Court. Unexplained delay in apply- 
ing for revision of an order passed to the prejudice 
of the applicant is a reason for the High Court, in 
the exercise of its discretion, declining to interfere. 
Emperor v. Jag an Nath (1905) 

I. L. R. 27 All. 468 


6. Revision — Practice 

— Discretion of Court as to entertainment of applica- 
tion in revision . Held, that it is not the practice of 
the High Court to entertain an application for revi- 
sion on the criminal side, where there exists a lower 
Court having concurrent re visional jurisdiction, 
unless a similar application has first been made to 
the lower Court and has been rejected. Emperor 
v. Kali Charan , All. Weekly Notes (1904) 233 , and 
Gullay v. Dakar Husain, 1. L. R. 28 All 268 , 
followed. Shafaqat-ul-lah v. Wale Ahmad 
Khan (1907) . . . I. L. R. 30 All. 116 

7. — Reference to High 

Court — Enhancement of sentence — Practice of the 
High Court to accept the conviction as conclusive ». 
It has been the invariable practice of the Bombay 
High Court, in cases that come before it for 
enhancement of sentence, to accept the conviction 
as conclusive and to consider the question of 
enhancement of sentence on that basis. Emperor 
v. Chinto Biiairava (1908) 

I. L. R. 32 Bom. 162 


8. —— ss. 439 and 476— High Court's 

powers of revision — Order passed by a Munsif 
directing the prosecution of a party to a civil suit. 
Where a Munsif acting under s. 476 of the Code of 
Criminal Procedure directed the prosecution of a 
party to a civil suit pending before him, it was 
held by Stanley C.J., and Blair, J., that the 
High Court had no jurisdetion in the exercise oi 


See Nuisance — Under Criminal Proce- 
dure Code . I. L. R. 19 Gale. 127 
2 C. W. N. 572 


See Possession, order of Criminal 
Court as to — Costs. 

I. L. R. 22 Calc. 387 


See Practice — Criminal Cases — Re- 
vision I. L. R. 21 Calc. 827 


See Reference to High Court — Cri- 
minal Cases . I. L. R. 24 All. 346 


See Reformatory Schools Act (VIII of 
1897), ss. 8, 9, 16 . 5 C. W. N. 210 

See Revision — Criminal Cases. 


See Review — Criminal Cases. 

I. L. R. 10 Bom. 176 


See Sentence— Power of High Court 
as to Sentences. 


See Sessions Judge, jurisdiction of. 

1. L. R. 20 Calc. 633 
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CRIMINAL PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882 ; X OP 1872 ; 
VIII OP 1869 ; XXV OP 1861)— contd. 

__i — __ . , s. 439 — concM. 

its re visional powers on the criminal side under s* 
439 of the Code of Criminal Procedure to interfere 
with' such order. Eranholi Athan v. King -Emperor, 
I. L. E. 26 Mad. 8 ; Kali Prosad Chatierjee v. 
Bfmban Mohini Dam , 8 C . IF. N. 73 ; and Emperor 
v. Muhammad Khan , AIL Weekly Notes (1902) 202 , 
referred to. Per Banerjee, J. (contra ). — The 
High Court has power under s. 439 of the Code of 
Criminal Procedure to revise an order made under 
S, 476 of the Code, whether such order be made by 
a Civil, Criminal, or Revenue Court. Emperor v. 
Muhammad Khan , All. Weekly Notes (1902) 202; 
In the matter of the petition of Mathura Das, I. L. E. 
16 All. 80 ; In the matter of the petition of Alamdar 
Husain , 1. L. M. 23 All. 249 ; Khepu Nath Sikdar 
v. Grish Chunder Milker ji, I. L. R. 16 Calc. 730 ; 
Chaudhuri Mahomed Izharid Hug v. Queen-Empress, 
I. L. R. 20 Gale. 349 ; Queen- Emperss v. Srinivasalu 
Naidu , I. L. R . 21 Mad. 124 ; Queen-Empress v. 
Rachappa, L L. R. 13 Bom. 109 ; In re Bal Ganga- 
dhctr Tilalc , I. L. R. 26 Bom. 785 ; Eranholi Athan 
v. King- Emperor, /. L. R. 26 Mad. 98 ; and Kali 
Prosad Chatierjee v. Bhuban Mohini Dasi, 8 C. W. 
N. 73, referred to, Bhup Kunwar, In the matter 
of the petition of (1904) . I. L. R. 26 All. 249 

_ ss. 439 and 522 — Revision — Powers 

of High Court — Reversal of order under s. 522. 
Held , that under s. 439 and s. 423 (1) (d), the High 
Court has power, as a Court of revision, to reverse 
an order passed by a subordinate Court under s. 
522 of the Code cf Criminal Procedure. Ram 
Chandra Mistry v. Nobin Mirdha , I. L. R. 25 Calc. 
630, distinguished. Manki v. Bhagwanti (1905) 

I. Ii, B. 27 All. 415 

— __ — s. 440. 

See Revision — Criminal Cases — Ac- 

quittals . I. L. R, 14 Mad. 363 

s. 443. 

See ante, s. 107 . 13 C. W. N. 151 

_____ S. 443 et seq — European British 

subject — Claim of status as a European British 
subject without claim to be tried by a jury — Dis- 
trict Magistrate-— Jurisdiction. One G. P. who 
was sent for trial before a District Magistrate on 
charge of rioting under s. 147 of the Penal Code, 
claimed that he was a European British subject, 
but did not ask to be tried by a jury. The Magis- 
trate after inquiry found that G. P. was not a 
European British subject, tried and convicted him 
under s. 147, but passed upon him a sentence, which 
as District Magistrate he could legally have passed 
upon a European British subject. G. P. appealed 
to the Sessions Judge. The Sessions Judge, on the 
question being again raised, found that G. P. was a 
European British subject, and thereupon set aside 
his conviction and sentence and directed that he 
should be retried by the District Magistrate. Held , 
that this procedure, was erroneous, ^inasmuch as the 


CRIMINAL PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882 ; X OP 1872 ; 
VIII OP 1869 ; XXV OP 1861) -contd. 

— , — — — - — s. 443 —conclcl* 

appellant had never claimed to be tried by a jury 
and the Magistrate, who had tried and convicted 
him, was competent to try him as a European 
British subject and had passed a sentence, which 
was not in excess of his powers as a Magistrate 
trying a European British subject ; the Sessions 
Judge on finding that the appellant was a 
European British subject should have gone on and 
heard his appeal on the merits. Empress of India 
v. Beriill, I. L. R . 4 All. 141, distinguished. 
Emperor v. George Powell (1905) 

I.' 'L. R. 27 AIL 397 
: ss, 443, 444 (1872, s. 72). 

See Magistrate, jurisdiction of — 

Special Acts — Merchant Seamen’s 
Act, 1859 . . 4 Mad. Ap. 23 

7 Mad. Ap. 32 

ss. 443-463 (1872, ss. 71-88). 

See Jurisdiction of Criminal Court — 
European British Subjects. 

14 B. L. R. 108 
I. L. R. 4 All. 141 
I. L. R. 12 Bora. 561 

ss. 447, 449 — Aden Courts Act (II 

of 1864), ss. 17, 20, 22, 23 — Resident's Court at 
Aden — Sessions Court — Transfer of case to the 
High Court — Jurisdiction of the High Court to 
transfer a case to itself from the Court of the Resident 
at Aden — Letters Patent, cl. 29. It is not com- 
petent to the Resident at Aden, to whose Court 
as a Court of Session a case is committed under 
s. 447 of the Criminal Procedure Code, 1898, to 
transfer the case to the High Court, under the provi- 
sions of s. 449 of the Code, on the ground that the 
offence cannot be adequately punished by him. 
The powers of the Court of Session conferred upon 
the Resident at Aden by the Aden Courts Act (XI 
of 1864) are not merely such as are defined in the 
Criminal Procedure Code, 1898 ; but such as are 
provided expressly in the Act itself. And s. 449 of 
the Code of Criminal Procedure, 1898, cannot affect 
those provisions. The High Court of Bombay can, 
under cl. 29 of the Amended Letters Patent, transfer 
to itself a case pending in the Court of Session at 
Aden. Emperor v. Robert Comley (1905) 

I. L. R. 29 Bom. 575 

s. 451. 

See Jurisdiction of Criminal Court — 
European British Subject. 

I. L. R. 25 All. 511 

— — ■ c c Europeans, ’ ’ meaning 

of. The word “ Europeans ” in s. 451 of the Code of 
Criminal Procedure means persons born in Europe. 
Queen- Empress v. Moss . I. L. R. 16 All. 88 

s. 452 (Act X of 1875, s. 37). 

See Appeal in Criminal Cases — Crimi- 
nal Procedure Code. 

I. L. R. 14 Bom. 160 
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— — s. 452 — condd* 

See Jury — Jury under High Court’s 
Criminal Procedure. 

I. L. R. 1 Bom, 232 

ss. 453, 454. 

See Jurisdiction of Criminal Court— 
European British Subjects. 

I. L. B. 12 Born,, 561 

— cu 454 (1872, s. 84), 

See Magistrate, jurisdiction of — 
Powers of Magistrates. 

I. L. B. 16 Mad. 308 

' — — Privilege of European 

British subject — Waiver of privilege. The provi- 
sions of s. 72 of the Code of Criminal Procedure 
relating to the kind of Court which shall have juris- 
diction and shall not have jurisdiction to inquire 
into a complaint or try a charge against a 
European British subject constitute a privilege, 
that is to say, they are not so much words taking 
away jurisdiction entirely, as words which confer 
on the British subject a right to be tried by 
a certain class of Magistrates and by no others, 
which right the Code enables him to give up. 
8, 84 of the Criminal Procedure Code must be 
construed strictly with s. 72, and before a European 
British subject can be considered to have waived the 
privilege conferred upon him by s. 72, it must ap- 
pear that his rights under that section have been 
distinctly made known to him, and that he must 
have been enabled to exercise his choice and judg- 
ment whether he would or would not claim those 
rights. The waiver of privilege spoken of in s. 84 
must be an absolute giving up of all the rights, with 
reference to Cli. VII of the Code of Criminal Proce- 
dure, which a European British, subject has ; and the 
words “ dealt with as such before the Magistrate ” 
mean everything contained in the chapter, — that is ! 
to say, the tribunal having cognizance of the ease, | 
the procedure, and also the punishment to which 
the accused would be liable. In the matter of 
the petition of Quiros. Empress v. .Allen 

I. L. R. 6 Calc. 83 : 6C. L. R. 463 

s. 456, 

See Habeas Corpus, writ of. 

I. L. R, 29 Calc. 286 

' s. 464 (1872, s. 423), s. 4 65 (1872, 

a 45), s. 466 <1872, s. 426), ss. 467 to 471 
(1872, s. 430), and s. 473 (1872, s. 432). 

. , See Insanity. 

— _ a 465. 

See Charge to Jury — Bumming up in 
Special , ■, Cases— Unsoundness of 

ton ’ . « 18 W. R. Cr. 26 


ss. 471 and 478. 

See Declaratory Decree, suit for — 
Orders of Criminal Court. 

22 W. R„ 329 
_ s. 476 (1872, s. 471 ; 1861-69, s. 171. 
See ante , s. 439. 

See Contempt of Court— Procedure. 

4 17. W. 86 
9 W, R, Cr. 3 
5 B. L. R. 100 ; 13 W. R. Cr. 66 
13 W, R. Cr. 45 
15 W. R. Cr. 2, 88 

See False Charge . 5 C. W. 27. 106 
I. L. R. 33 Calc. 30 

See False Evidence — General Cases. 

5 C. ¥, 27, 630 
See High Court, jurisdiction of. 

I. L. R. 34 Gale. 42 

See Magistrate, jurisdiction of — Re- 
ference by other Magistrates, 

I. L. R. 16 Mad. 461 
See Penal Code, ss. 182,211. 

13 C. W. 27. 398 
See Prosecution, order for. 

I. L. R. 35 Calc, 114, 133 
See Remand — Criminal Cases. 

6 B. L. B, 698 
See Re vision — Criminal Cases— Mis - 
OELLANEOUS CASES. 

1. 1». R. 16 Gale. 730 
I. L. R. 20 Calc. 349 
I. L. R. 16 AIL 80 
I. L. R. 21 Mad. 124 
I. L. R. 26 Gale. 869 
3 C. W. 27. 589 
I. L. R. 23 AIL 249 
I. L. R. 26 Bom. 785 
I. L. R, 26 Mad. 98 
See Sanction for Prosecution — Mature 
of Form and Sufficiency of Sanction. 

I. L. R. 25 AIL 234 
See Sessions Judge, jurisdiction of. 

I. Ii, R. 4 Calc. 570 
I. L, R. 23 Mad. 225 
7 C. W. 27. 708 
See Transfer of Criminal Case* 

1 L. R. 33 Gale. 1188 


1861, s. 16—, Sending case for invsstigatvm bg 
Magistrate . A Subordinate Judge, finding that 
a person had made a false verification of a 
plaint, sent his case for investigation to a Magis- 
trate of the district, who refused to investigate 
it on the ground that the alleged offence wa 
one triable exclusively by the Court of Session, 
to which the Subordinate Judge himself should* 
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Bi 47e_ CO!rf(2 _ 

under g, 173 of the Code of Criminal Procedure, 
nave committed it. Held, that the Magistrate of 
the district was hound to proceed with the investi- 
gation of the case according to s. 16 of Act XXI.II 
of 1S6I. Beg. v. Amruta Nath 7 Bom. Or, 29 


Preliminary en- 
471, Criminal Pro- 


quin} — Procedure. Under „ 

cedure Code, the Court must first make a prelimi- 
nary enquiry to satisfy itself that a specific charge 
coming under the sections mentioned in it ought to 
be preferred against the accused ; and after being 
so satisfied, it must either commit the case or send 
the case to the Magistrate for enquiry, whether a 
committal should be made or not. In the matter 
of the petition of Kali Prosunno Bagchee 

23 W. 3EL Or. 39 
Power of High 


Court as Civil Court to interfere with order under 
s. 471. Where a Civil Court directs an inquiry to 
be made by the Magistrate of the district under s. 
471 of the Criminal Procedure Code in respect to 
the evidence given by the witnesses in a case before 
it, the High Court cannot as a Civil Court on 
appeal interfere. See Queen v. Baijoo Lull, 1. L. 
R. 1 Calc . 450. Umbxca Sunduri Chowdrain v. 
Ajitulla Mondul . , 8C.L.R, 148 

4 * — ; Act XXIII 0 

1861, s. 16 — Order sending case to Magistrate for 
enquiring into offence of giving false evidence— Pre- 
liminary enquiry — Vagueness of charge. Although 
s. 16 of Act XXIII of 1861 gives Civil Courts powers 
similar to those conferred on Civil and Criminal 
Courts alike by s. 471, of the Criminal Procedure 
Code, the whole law as to the procedure in cases 
within those sections is now embodied in s. 471 of 
the Criminal Procedure Code. In a suit brought to 
recover possession of certain property, the Judge 
decided one of the issues raised in the plaintiffs 
favour, but on the important issue as to whether 
the plaintiff ever had possession, he found for the 
defendant. The plaintiff was not examined, but on 
the issue as to possession he called two witnesses. 
The Judge disbelieved their statements, and, con- 
sidering that the plaintiff had failed to prove his 
case, gave judgment for the defendant without 
requiring him to give evidence on that issue. In 
the concluding paragraph of his judgment, the 
Judge directed the depositions of the two witnesses 
above referred to, together with the English 
memoranda, of their evidence, to be sent to 
the Magistrate, with a view to his enquiring 
whether or not they had voluntarily given false 
evidence in a judicial proceeding ; and he further 
directed the Magistrate to enquire whether or 
not the plaintiff had abetted the offence of giving 
false evidence, on the ground that, as the witnesses 
were the plaintiff’s servants, he must personally 
have influenced them, and also to enquire whether 
the plaint which the plaintiff had attested contained 
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averments which he knew to be false- On a motion 
to quash this order % Held, that, under s, 471 of the 
Criminal Procedure Code, the Judge had no power 
to send a case to a Magistrate except when, after 
haying made such preliminary enquiry as may be 
necessary, he is of opinion that there is sufficient 
ground (Le., ground of a nature higher than mere 
surmise or suspicion) for directing judicial enquiry 
into the matter of a specific charge, and that the 
Judge is bound to indicate the particular statements 
or averments in respect of which he considers that 
there is ground for a charge into which the Magis- 
trate ought to enquire, and that the order was bad 
because the Judge had made no preliminary enquiry, 
and because it was too vague and general in its 
character. Queen v. Baijoo Lall. In the 
•matter of the petition of Baijoo Lall 

L I*. R. 1 Gale. 450 

Power of and 


procedure of Court in making order under section— 
Order directing prosecution . Before a Court is 
justified in making an order under s, 476, direct- 
ing the prosecution of any person, it ought to 
have before it direct evidence, fixing the 
offence upon the person whom it is sought to 
charge, either in the course of the preliminary 
enquiry referred to in that section or in the earlier 
proceedings out of which the enquiry arises. 
It is not sufficient that the evidence in the earlier 
case may induce some sort of suspicion that the 
person had been guilty of an offence 5 but there must 
be distinct evidence of the commission of an offence 
by the person who is to be prosecuted. Queen v. 
Baijoo tall , I. L. R. 1 Calc. 450, and In the matter 
of the petition of Kali Prosunno Bagchee , 23 W. H 
Qr. 33, followed. In the matter of the petition 
of Khepu Nath ' Sirdar v. Geish . Chundek 
Mukerjx . . . I L* R.16 Calc. 730 


Offence against 
Court — - Prosecution , 


public justice — Contempt of 
procedure. That Court, civil or criminal, winch is of 
opinion that there is sufficient ground for enquiring 
into a charge mentioned in ss. 467, 468, 469, 
Act Xof 1872, may not, except as is provided in 
s. 472, try the accused person itself for the offence 
charged. Queen v. Kultaean Singh 

I. Xu R. 1 AIL 129 

Anonymous 

Nor can he try a person for the abetment of such 
an offence. Anonymous . 7 MacL Ap* 28 


Th< 


Court 


civil 


or criminal, which is of opinion that there is suffi- 
cient ground for enquiring into a charge mentioned 
in ss. 467, 468, 469 of Act X of 1872,“ is not pre- 
cluded by the provisions of s. 471 from trying the 
accused person itself for the offence charged. 
Queen' v. Jag at Mae . . I. L. R. I AIL 166 
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8. S. 471, Act X 

of 1872, does not deprive the Court, which possesses 
the power of trying an offence mentioned in ss. 467, 
468 and, 469, of the power of trying it when com- 
mitted before, itself. 'Queen v. Gur Baksh 

I. Ii. R. 1 All 193 

9. . — Institution of 

criminal prosecution pending appeal in Civil 
Court. If, in the course of a proceeding, 
either civil or criminal, a Judge or Magistrate 
finds clear ground for believing that either 
the parties to the proceeding or their witnesses 
have committed perjury or any other offence 
against public justice, he is justified in directing cri- 
minal proceedings against such person under s. 471 
of the Criminal Procedure Code without any further 
enquiry than that which he has already held in his 
own Court. As a matter of discretion and propriety, 
it is right for a Court, before committing a person 
on a charge of perjury upon his own uncontradicted 
statement, to await the hearing of the appeal, where 
an appeal is pending, in the case in which he is 
charged with such perjury. In the matter of 
Mutty Lall Chose . . I. D. R. 6 Calc. 308 

10. Power to com- 

mit for offences. S. 471 deals with a more 
extended class of cases, viz., all those mentioned in 
ss. 467, 468, and 469, in which not merely a Civil 
Court, but any Court, Civil or Criminal, and 
whether possessing or not possessing the power 
to commit to the Court of Session, is of opinion 
that there is sufficient ground for holding an 
enquiry ; and it enacts the procedure to be 
followed by the Court which may elect to 
adopt one of two courses, that is to say, it may 
either commit a case to the Court of Session, if and 
where it has the power to do so, or, if it has not that 
power or is net disposed to exercise it, it may send 
the case to a Magistrate having power to try or 
commit for trial the accused person for the offence 
charged. Empress v. Popat Nathu 

1. 1*. R. 4 Bom. 287 

11.. — - — - — - — — Offence under. 

Where a Court thinks that there is sufficient 
ground for enquiring into a charge mentioned 
in s. 467, 468, or 469, of Act X of 1872, it should 
proceed under s. 471 of that Act. Attention of 
the Court of Session in this case directed to Queen 
x.Baijoo Pali, I. L. R. 1 Calc . 450. Empress or 
India v. Gobardhan Das . I. L. R. 3 AIL 62 

12, — Preliminary en- 

quiry. An order made under s* 473. of Act X of 
1872, sending a case for enquiry to a Magistrate 
is not necessarily bad because the Court did not 
make a preliminary enquiry before making such 
order. The law requires only such preliminary 
enquiry as “ may be necessary.” Held, therefore, 
where a Munsif, being of opinion that both the 
parties to a suit tried by him had given false evi- 
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dence therein on certain points, sent the case for 
enquiry to the Magistrate under s. 471 of Act X 
of 1872, with a proceeding embodying the facts of 
the ease, and charging the parties respectively with 
giving false evidence on such points, and there was 
nothing to show that any enquiry that the Munsif 
could have made was necessary or would have put 
the Magistrate into a better position for dealing 
w r ith the case than he was in, that the Munsif 5 s 
proceedings were not bad because he did not hold a 
preliminary enquiry. Empress v. Juala Pro sad 

I. L, R. 5 All. 62. 

13. Judicial proceeding — Records 

of case celled for by District Magistrate in his execu- 
tive capacity . Though an order passed after records 
have been called for, for any of the purposes speci- 
fied in s. 43d of the Code of Criminal Procedure, may 
be a “ judicial proceeding ” for the purposes of s. 476 
(as to which the Court gave no ruling), where a Dis- 
trict Magistrate called for such records, in his exe- 
cutive capacity to see whether an application for an 
inquiry into the conduct of a police constable should 
be granted, and passed an order thereon, sanctioning 
his prosecution : Held, that there was no judicial 
proceeding within the meaning of s. 476, and that 
the order must be set aside. Sang ilia Pillai v. 
District Magistrate op Trichinopoly (1901) 

I. D. R. 25 Mad. 659' 

14. — - - Code of Criminal 

Procedure ( Act V of 1898), ss. 195 , 476 — Revoca- 
tion of sanction — Indian Penal Code (Act XLV of 
1860), s . 188. The Nazir of a Subordinate 
Judge’s Court reported against the petitioner 
for having resisted him in the execution of a decree, 
whereupon the Subordinate Judge granted sanction 
for the prosecution of the petitioner under s. 183, 
Indian Penal Code. On an application made to the 
District Judge for revocation of the sanction, he 
made an order revoking the sanction, and. sent the 
case, under s. 476, to the District Magistrate for 
inquiry or trial. Held, that, in granting the 
sanction, the Subordinate Judge did not act judi- 
cially, and the District Judge, in revoking the sanc- 
tion, was not holding a judicial proceeding, and the 
order under s. 476, Code of Criminal Procedure, 
was consequently bad. Jadu Nath Mahta v. 
Jagadish Chandra D.eb(1902) . 7 C. W . IN, 423 

15. . — — Preliminary In- 

quiry — Sanction for prosecution — Insufficiently stamp- 
ed document presented for registration — Document 

■ impounded and sent to Collector — Denial of execution 
— Inquiry by Deputy Collector — Collector, whether 
a Revenue Court — Penal Code (Act XLV of I860)* 

, $. 471 — Stamp Act (// of 1899), ss. 38, 40, 42. 
The petitioner presented a kabuliyat, purporting to 
have been executed in his favour by one B, for 
registration. The Sub- Registrar thought the docu- 
ment was insufficiently stamped, impounded it, 
and sent it to the Collector for orders. The Col- 
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^ector called on B to pay the deficient stamp duty 
and penalty. B submitted a petition denying execu- 
tion, and the Collector ordered the Deputy Collector 
to inquire into the fact of the execution. The 
Deputy Collector reported that the petitioner had 
failed to prove the execution of the kabuliyat 
by B, and that it was not genuine. Upon that 
report, and after hearing the parties, the Collector 
made an order sanctioning the prosecution of the 
petitioner under s. 471 or some cognate section of 
the Penal Code. In his order the Collector stated 
that the inquiry by the Deputy Collector was held 
on his behalf as a Revenue Court under s. 476, 
Code of Criminal Procedure. Held , that the order 
for prosecution was made without jurisdiction, as 
neither the Collector nor the Deputy Collector 
acted as a Court, and the inquiry by the latter was 
not a judicial inquiry, having been held solely 
for the purpose of determining who should be called 
on to pay stamp duty. Kedah Nath Ghosh 
v. Emperor (1903) . . .7 0. W. 3N, 795 

16. Penal Code (Act 

XLV of 1880 ), s. 193 — Complaint — Procedure . An 
Assistant Collector trying a rent suit came to the 
conclusion that the plaintiff had committed perjury, 
and accordingly submitted the record to the Collec- 
tor of the District u for starting a case under s. 193 
of the Penal Code. 55 The “ Collector 55 ordered 
:4 that a. case under s. 193 of the Penal Code be ini- 
tiated against Sunder Sarup and made it over for 
decision to Maulvi Abdul Rafi-ud-din, Magistrate of 
the first class.” Held , that, although the order of 
the Assistant Collector could not be regarded as an 
order under s. 476 of the Code of Criminal Procedure, 
it fell within the definition of a complaint, and the 
Collector, who was also the District Magistrate, had 
power as Magistrate to take action upon it and pass 
the order, which he had passed. In the matter of the 
■petition of Alamdar Hussain, L L. R. 23 AIL 249 , 
followed. Emperor A Sunder Sarup (1904) 

I. Is. R. 26 All. 514 

17. ; : : ' — . — — Perjury com- 

mitted before Munsif — Order for prosecution by his 
successor in office — Legality . An order for prose- 
cution passed by a Munsif, when the alleged offence 
of perjury was committed before his predecessor in 
office, does not fall within s. 476 of the Criminal 
Procedure Code. hi the matter of Krishna 
Govinda Dutt (1905) . . 9 C. W. 3N. 859 

18. “ Judicial pro- 

ceeding ” — Local enquiry , not authorised by law — 
8s. 100, 552 — Custody of female child — Rival 

claim : ojf - husband and mother — Question for Civil 
Court — Proceeding before Deputy Magistrate — Order 
for prosecution for perjury by District Magis- 
trate. An application was made before the 
District Magistrate on behalf of a mother for 
the recovery of the custody of a. female child 
from her grandfather G , who was thereupon 
called upon by 'a Deputy Magistrate to show ) 
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cause. G declared before the Deputy Magistrate 
that the child had been already married to R. 
Tim Deputy Magistrate examined R and G, and 
having satisfied himself that the marriage had 
actually taken place submitted the case for orders 
before the District Magistrate, who dismissed the 
application. The District Magistrate upon a sub- 
sequent application, in which the story of the mar- 
riage was challenged as false, held a local enquiry 
and came to the conclusion that G and R had given 
false evidence before the Deputy Magistrate and 
ordered their prosecution for perjury. Held, that 
the alleged offence of perjury had not been brought 
to the notice of the District Magistrate ina“ judi- 
cial proceeding ” within the meaning of s. 476 of 
the Code of Criminal Procedure, and the order for 
prosecution was made without jurisdiction. The 
local enquiry held by him was one which in the 
circumstances of the case he was not authorised by 
law to make. Questions as to legal guardianship- 
should be determined by the Civil Court. Eranholi 
A them v. King-Emperor , I. L. R. 26 Mad. 98, 
distinguished. GodaPShaiia v. Emperor (1905) 

9 C. W. NT. 1030 

19. — — — — _ _ Offence in the 

course of Resistance to delivery of possession- 
jurisdiction — Civil Procedure Code (Act XIV of 
1882), s. 328 . Where in an execution case a 
warrant for the delivery of possession of lands was 
entrusted for execution to the Nazir, who went to* 
the spot, but was obstructed by the opposite 
party to the suit, and on his reporting the 
matter, the Munsif held an enquiry under s. 
476 of the Criminal Procedure Code and sent 
the accused to the Magistrate for trial under 
s. 186 of the Penal Code : Held, that the “ judicial 
proceeding ” in the case determined when the 
Munsif finally decided the case, there being no 
further question left for determination as to the 
rights of the parties to the suit upon which evidence 
could have been legally taken, that the obstruction 
was not therefore brought to the notice of the Munsif 
in the course of a ct judicial proceeding,” and that he 
had no jurisdiction under s. 476 of the Criminal 
Procedure Code to hold an enquiry. Hara Charan 
Hooker jee v. Emperor (1905) 

I. L. R. 32 Calc. 367' 
s.e. 9 C. W. H. 364 

20, — Power to direct 

proceedings conferred on Court and not on Magistrate 
trying — Dismissal of complaint without adjudica- 
tion no bar to proceedings under. The power In- 
direct a prosecution under s. 476 of the Code of 
Criminal Procedure is conferred on the Court and not 
on the individual Magistrate, who tried the case. 
Such power is not ousted by the dismissal, without 
adjudication of a complaint by the party in respect 
of the same offence under a sanction previously 
given by the Court. Rtjnga A war v. Emperor 
(1905) . . . I, L. R. 29 Mad. 331 
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21, ~ Order for pro- 

mention— Power of successor in office to make 
order— f Court.” The summary power conferred 
by s. 476 of the Criminal Procedure Code (Act 
V. of 1898) can be exercised by the judge who 
tries the case in the course of the trial of which 
the alleged offence is committed, and such power 
is exerciscable only at, or immediately after, the Con- 
clusion of the trial ; an application for sanction 
under s. 195 of the Code can be made later on as an 
entirely different and independent proceeding. To 
give true effect to the whole of the language of s. 476 
the expression <e Court 55 can only mean the Judge 
who tries the case. Krishna Gohinda Dutt , In the 
matter of, 9 C. W. N . 859 , is rightly decided. Per 
Geidt, J . — The terms of s. 476 indicates that the 
desirability of prosecuting the offender must be 
present to the mind of the Court during the pro- 
ceedings in the course of which the offence was com- 
mitted or brought to its notice. It was never 
intended that when the proceedings had terminated, 
the attention of the Court should be subsequently 
drawn by some private person to the fact that in 
those proceedings there had been committed some 
offence in contempt of the Court’s authority or 
against public justice which deserved punishment. 
But no universal rule can be laid down that in no 
case can the order for a. prosecution be made by an 
officer other than that before whom the offence was 
committed. Emperor v. Molla Fuzla Karim, 
I. L. R. 33 Calc . 193, and Dharamdas Kamar v. 
Sagore S antra, 11 C. W. N. 119 , referred to. Begtj 
Singh w. Em.pe.rok (1907) I. Is. E. 84 Calc. 551 


Order under sec- 


tion must be made during or immediately after the 
conclusion of the proceedings. On a reference to 
the Full Bench whether a Magistrate has jurisdic- 
tion to take action suo molu under s. 476 of the 
Code of Criminal Procedure more than two months 
after the termination of the proceedings before 
such Magistrate. Held (Miller, J dissenting), 
that it w r as the intention of the Legislature in 
enacting s, 47 6 that an order under the section 
should be made either at the close of the proceed- 
ings or so shortly thereafter that- it may reason- 
ably be said that the order is part of the 
proceeding. Beg a Singh v. Emperor , 1. L. R. 34 
Calc. 551, referred to and followed. In re 
Subbaraya Valhiar, 15 Mad. L. J. 489, referred 
to and followed. The earlier enactments and 
corresponding English Acts on the subject con- 
sidered and discussed. Rahimadulla Sahib v. 
Emperor (1997) . . I. L. R. 81 Mad. 140 

' . 28 , : Action under, 
must be taken, at or immediately after the con- 
elusion of the. judicial proceedings . * On the question 
whether a Court has jurisdiction to take action 
under s. 476 of the Code of Criminal 
Procedure at any time after the conclusion of 
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the judicial proceeding in the course of which 
the offence is committed : — Held, by the Full 
Bench (Miller, J., dissenting), that the power 
conferred by s, 476 can be exercised by the 
Court only in the course of the judicial proceeding 
or at its conclusion or so shortly thereafter as 
to make it really the continuation of the same 
proceeding in the course of which the offence is 
committed. Rahimadulla Sahib v. Emperor, I. L. 
M. 31 Mad . 140 , followed. In re Lakshmidas Lalji, 
I. L. R. 32 Bom i. 184 , not followed. Per Arnold 
White, 6?. J . — S. 476 is a self-contained section. 
Sub*s. (1) gives the Court power to put the law in 
motion and sub-s. (2) provides the procedure to be 
followed when the law has been put in motion. Per 
Miller, J . — There is nothing to make s. 476 inap- 
plicable to any case to which the language of the 
section applies. The procedure provided by the 
section is not incompatible with the commence- 
ment of action by the Court after the close of the 
proceeding in the course of which an offence is 
committed or disclosed. Per Sankaean-Na.tr, J . — 
A Court may grant sanction at any time and to 
any person whom it considers fit to carry on. the 
prosecution and who is entitled to proceed under 
s. 190, Criminal Procedure Code. The order 
under s. 476 is a judicial proceeding and not 
a complaint under s. 195. Per Pinh:ey, J . — 
Ss. 195 and 476 must be read together and 
s. 476 prescribes the procedure to be adopted 
by the Courts when making a complaint, it was 
however the intention of the Legislature to restrict 
their power in this direction and only to suffer it 
when promptly exercised. The decision in the case 
of Rahimadulla Sahib , I. L. R. 31 Mad. 140 , does 
not decide that the final order under s. 476 of 
the Criminal Procedure Code must issue at once. 
The Court must commence to take action under 
the section promptly, in which case it may be 
considered as a continuation of the proceedings ; 
and although the final order may be delayed for 
some time by necessary enquiries, the order 
will not be bad for want/ of jurisdiction.. 
Ayyakannl Pillat v. Emperor (10/8) 

L 3U R„ 82 Mad. 49 

24 , . ■— — -r-r— Jurisdiction • .. 

of High Court — Civil jurisdiction — Civil Procedure 
Code {Act' XIV of 1882), s. 622— Charter Act {24 
and 25 ' Viet., ■ c. 1 04), s. 15 — Nature of High Court 7 $ ; 
remsional jurisdiction — HHminal proceedings , stay 
of, pending civil appeal— Slay not fustifiable, when 
it would defeat ends of justice . Where the District 
Judge has initiated proceedings under ss. 476 of the 
Criminal Procedure Code ; Held, first, that it is 
doubtful, if the High Court exercising civil juris - 
. diction has power to stay the criminal proceedings* 
Held, secondly, that the provisions of s* 15 of the 
Charter Act of 1861 do not appear to give the High 
Court, power to interfere in the case ; Raj Kumar 
Debt v. Kama Sundari Vein, I. L. R. 23 dak., 610 


CHIMIN’ AIi PROCEDURE CODE, ACT 
V OF 1898 (X OF 1882 ; X OF 1872 ; 
Will OF 1869 ; XXV OF 1861)— contd. ' 


CRIMINAL PROCEDURE CODE. ACT 
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CRIMINAL PROCEDURE CODE, ACT 
V OF 1 898 (X OP 1882 ; X OP 1872 • 
VIII OP 1869 ; XXV OP 1861)— oontd. 

■ ... — 3 . 476 — contd, 

followed. Held , thirdly, that the High Court must ! 
have regard to the nature of the revisional jurisdic- 
tion and must not allow what would virtually be 
an appeal from the order ; In re Alamdctr Husain, 

£. L. M. 23 All . 249 , followed in principle. Held, ; 
lastly, that when on the evidence in a case, the i 
Court below is of opinion that it is the highest i 
degree desirable that the enquiry should be con- 
ducted both in the interests of justice as well as ■ 
of the accused and of all parties concerned as 
speedily as possible, the High Court would not be 
justified in staying proceedings, merely because a 
civil appeal from the judgment, out of which the ; 
criminal proceedings were initiated, is pending in 
the High Court. In re Bal Gangadhar Tilalc , 

I. L . E. 26 Bom. 785, followed. Hem Chandra 
Ray v. Atal Bekarx Ray (1908) 

I. Xi. S. 85 Gale. 909 : 

— ss. 476 and 4 (m). 

See Complaint . I. L. R. 88 Calc. 72 


CRIMINAL PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882 ; X OP 1872 ; 
VIII OP 1869 ; XXV OP 1861)— contd. 

s. 476 — conoid. 

authorise the issuing of summons in a departmental 
inquiry for bribery. The pendency of an appeal by 
the accused, who had paid the fine imposed on him, 
would not give any Court authority or power to 
arrest him or to take recognizances from him for 
appearing at any further enquiry. The presenting 
of a petition imputing improper motives to a Magis- 
trate, who is illegally detaining a person to take 
recognizances from him to enforce his attendance for 
the foregoing purpose will not justify any action by 
such Magistrate under s. 476 of the Code of Criminal 
Procedure as the offence is not committed in the 
course of a judicial proceeding , nor is it brought to 
his notice in the course of such proceeding. Surya* 
NARAYANA ROW V. EMPEROR (1905) 

I, L. R. 29 Mad. 100 

8. 477 (1872, s. 472 ; 1861-89, 

s. 172). 

See Charge — Form of Charge. 

1. L. R. 28 Cale, 434 




ss. 476, 195 — Complaint — Assault — 

Public servant , resistance to authority of — Criminal 
Procedure Code ( Act V of 1898), ss. 195 , 476 — 
Penal Code ( Act XLV of I860), ss. 183, 352. 
A Munsiff of Pabna held an inquiry under s. 476 
of the Criminal Procedure Code, and having come 
to the conclusion that the accused had committed 
various offences under the Penal Code in connection 
with certain execution proceedings in his Court sent 
the case for trial to the District Magistrate, who in 
turn transferred the case to a Deputy Magistrate 
for disposal The accused were tried under ss. 183 
and 352 of the Penal Code. The Deputy Magistrate 
without considering the ease on its merits, acquitted 
the accused on the ground that there was no sanc- 
tion as required by law for the prosecution of the 
accused. On appeal by the local Government 
against the acquittal : Held, - with regard to the 
charge under s. 183 of the Penal Code, that, as the 
Munsiff had acted under s. 476 of the Criminal 
Procedure Code, it was incumbent on the 
'Deputy Magistrate under cl. (2) of that section 
to proceed with the case recording to law. Held, 
also, that the charge under s. 352 of the Penal 
Code required no sanction. Ishri Prasad v. Sham 
Lai. L L. li. 7 All. 871 , referred to. Emperor v. 
Abjan Pramanik (1904) I. L. R. 31 Cale. 664 
s.e. 8 C. W. N. 588 


476, 485, 


-Power of High 


Court to interfere in proceeding under s. 476 — 
Madras Act III of 1869, scope of — Judicial 
Proceedings ■ — Pleader, propriety of imputations 
made by. The High Court has power to revise pro- 
ceedings under s. 476 of the Code of Criminal Proce- 
dure when such proceedings are null and void for 
want of jurisdiction. Emnholi Athan v. King- 
Emperor, I. L. E. 26 Mad. 98, referred to and 
distinguished. Madras Act III of 1889 does not 


See Contempt of Court — Penal Code, 

s. 175 . . I. X*. R. 12 Mad. 24 

X. Xi. R. 12 Bom. 63 

See District Judge, jurisdiction of. 

X. Xi. R. 6 AH. 108 

See False \ Evidence- — General Cases. 

5 C. W. M. 615, 680 

See False Evidence — Contradictory 
Statements . 4 B. I. E. A. Or. 9 

See Sessions Judge, jurisdiction op. 

8 B. L. R. A. Or. 85 
X. Xi. B. 2 All. 898 
X. Xi. R. 4 Cale. 570 

- — ■— — — — - — — Power of commitment 

by Sessions Judge — False evidence. Under -s. 472, 
Criminal Procedure Code, 1872, before a Sessions 
Judge can commit a person to the Court of Session, 
it is necessary that the offence should have been 
committed before the Sessions Court, and that it be 
one within the cognizance of, and triable exclusively 
by, that Court. The offence of intentionally giving 
false evidence (s. 193, Penal Code) not being 
triable exclusively by the Sessions Court is not one 
in which the Sessions Judge can convict. Queen 
v. Bundhoo Banerjee " . 21 W, R. Or. 37 

s. 478 (1872, s. 474). 

See Criminal Proceedings. 

X. L. R. 18 Bom. 581 

See Sanction for Prosecution — Discre- 
tion IN GRANTING SANCTION. 

X. Ii. R. 15 Mad. 224 

of cm 
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CRIMINAL PROCEDURE CODE, ACT 

V OF 1898 (X OF 1882 ; X OF 1872 ; 

VIII OF I860 ; XXV OF 1861)— contd. 

s. 4218—concld. 

is given by s- 474 of the Code of Criminal Procedure, 
and is restricted to the class of cases provided for 
in that section, viz., where offences, exclusively 
triable by a Court of Session, are committed 
before the Civil Court. Empress v. Popat Hathu 
I. Is. R. 4 Rom. 287 

2. ■ — — — - — — . — - — Power . of Civil 

Court to order commitment. A Civil Court has 
no power to order the commitment of persons for 
offences under as. 471, 465, and 193 of the Penal Code 
without holding the preliminary enquiry required 
by s. 474 of the Criminal Procedure Code. Queen 
v . Rungatoonee . 22 W. R. Cr. 52 

3. — — - : ^ Sanction for pro - 

sedition , effect of — Criminal Procedure Code {Act X 
of 1882)* s. 195— Civil Court 1 s power to proceed tinder 
s. 478 after sanction given to a private person — 
Dismissal of a complaint by a private person , effect 
of. The granting of a sanction to a private per- 
son under cl. (c) of s. 195 of the Code of Criminal 
Procedure (Act X of 1882) does not debar a Civil 
Court from proceeding under s. 478 ; nor can the 
dismissal by a Magistrate of a complaint made by a 
private person be held to be a bar, till set aside, to a 
proceeding under that section. Queen-Empress v . 
Shankar . . . I. L. R. 13 Bom. 384 

4. — — -- Forged documents 

filed in Court — Order of commitment for trial — 
“ Any such offence 55 in s . 478 , meaning of — Cri- 
minal Procedure Code , s. 195. Certain documents 
were filed annexed to a petition in a suit pending 
before a Munsif, but were not given in evidence. 
The Munsif, on suspicion that they had been 
tampered with, held an enquiry and committed the 
petitioners for trial by the Court of Session. Held, 
that it was a proper commitment under s. 478 
of the Criminal Procedure Code. The words 
44 any such offence ” in that section mean an 
offence referred to in s. 195 of the Code, and 
not an offence referred to in that section quali- 
fied by the circumstances under which it is com- 
mitted. Akhil Chandra De v. Queen-Empress 

I. Jj. R. 22 Calc. 1004 

s. 480. 

See Contempt op Court — Penal Code, 

s. 175 . . I. Ii. R. 13 Mad. 24 

I. L. R. 12 Rom. 63 

See Contempt op Court — Procedure. 

I. Ii, R. 11 All. 361 

See Witness — Civil Cases— Defaulting 

Witnesses . I. L. R. 12 Bom. 63 
— - ss, 480, 481 (1872, s. 435 ; 1861, 

s. 21). 

See Contempt of Court — Penal Code, 

s. 228 ... 10 Bom. 69 

See Contempt op Court— Procedure. 

1 asr. W. 162 ; Ed. 1873, 241 
I, lx. R. 11 All 861 


CRIMINAL PROCEDURE CODE. ACT 
V OF 1898 (X OF 1882 ; X OF 1872 ; 
VIII OF 1869; XXV OF 1861)— contd. 

ss. 480, 481, 482 (1872, ss. 435, 

436 ; 1861-69,8.163). 

See Contempt of Court — Contempts 
Generally . . 6 Mad. Ap. 14 


— S ub - Registrar — Offei i c e 

during judicial proceeding — Penal Code , s. 228. A 
was charged before an Assistant Magistrate by a 
Sub-Registrar with having committed an .offence 
under s. 228 of the Penal Code, and fined. Held, 
that the Sub-Registrar should have tried the matter 
himself under ss. 435 and 436 of the Criminal 
Procedure Code, and as the Magistrate acted with- 
out jurisdiction, the order must be quashed. 
In the matter of the petition of Sardhari Lal 

13 B. L. R. Ap. 40 : 22 W. R. Cr. 10 


See Contempt of Court — Penal Code, 

s. 175 . . I. L. R. 13 Mad 24 

I. Xi. R. 12 Bom. 63 

See Magistrate, jurisdiction op — 
Powers op Magistrates. 

I. L. R. 18 Bom. 380 

I. L. R. 24 Mad. 262 

See Sessions Judge, jurisdiction of* 

I. L. R. 16 Gale. 766 
7 C. W. N. 708 

1. • — 1 — ~ — — — — — Giving ■ false evi- 
dence in judicial proceeding— Power of Magistrate — ■ 
Offence ^ contempt of Court — Criminal Procedure 
Code , s. 435. The offence of intentionally giving 
false evidence in a judicial proceeding cannot be 
tried by the Magistrate before whom the false 
evidence is given ; this offence, being, an. attempt 
to pervert the proceedings of the Court to an im- 
proper end, is a contempt of its authority (ss. 435, 
436, 471, 472, and 473 of the Code of Criminal 
Procedure). Reg. v. Navranbeg Dularag 

10 Bom. 73 

(Contra) Queen v . Ramlochun Singh . 

18 W. R, Cr. 15 

2, . Judicial proceeding 
— Sanction to prosecute— Criminal Appeal* Hearing 
of, hj District Judge who has granted sanction to 


— s. 485. 

See Complainant. 

I. L. R. 13 Bom. @00 

See Contempt of Court — Penal Code, 

s. 175 . . I. L. R. 13 Mad. 24 

I. L. R. 12 Bom. @3 
See Penal Code, s. 179. 

I. L. R. 13 Bom. 600 

— s. 487, para. 1 (1872, s. 473). 


See Munsif, jurisdiction of. 

I. L. R. 15 Mad. 131 

See Sentence — Imprisonment — Impri- 
sonment in Default of Pine. 

6 Mad. Ap, 16 
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CRIMINAL PROCEDURE CODE, ACT 

V OP 1S98 (X OP 1882 ; X OP 1872 ; i 

VIII OP 1869 ; XXV OP 186l)—confcZ. 

s. 487 — conid. 

prosecute — Penal Code, s. 210. A complainant j 
applied to a Munsif for sanction to prosecute a de- | 
cree-holder for an offence under s. 210 of the Penal | 
Code, and upon the Munsif 5 s refusing such applica- j 
tion preferred an appeal to the District Judge, who j 
granted the sanction asked for. The decree-holder ! 
having been prosecuted and convicted before a De- j 
puty Magistrate, preferred an appeal which came on 
for hearing before and was disposed of by the same 
District Judge who had granted the sanction. H dd , 
that the words “ shall try any person, 55 as used in 
s. 487 of the Code of Criminal Procedure, include 
the hearing of an appeal, and that the hearing of 
the appeal from the order of the Munsif refusing 
sanction was a judicial proceeding within the mean- 
ing of the Code, and consequently that, under the 
provisions of s. 487, the District Judge had no juris- 
diction to entertain the appeal against the judgment 
and sentence passed by the Deputy Magistrate. 
In the matter of Madiiub Chunder Moztjmdae v. 
Novodeep Chunder Pundit 

I. L. R. 16 Gale. 121 

Overruled by Queen- Empress v. Sarat Chandra 

Rakhit . . .1. L. R. 16 Gale. 766 

3. , ; Penal Code {Act 

XLV of 1860), s. 193 — False evidence , sanction for 
prosecution for — Jurisdiction of Sessions Judge — 
Criminal Procedure Code, s. 195. A Sessions Judge 
who has directed the trial of a person for the offence j 
of giving false evidence committed in the course of ■ 
a judicial proceeding cf a criminal nature before him i 
cannot try the case himself. Empress v. Ganga Din , ! 
All. W. N. (1884) 329, distinguished. Queen 1 

Empress v. Makhdum . I. L. R. 14 All. 354 

4. — — — — — , Judicial proceed - 

mg — Magistrate, jurisdiction of — Criminal Pro - 
cedure Code, ss. 4 and 195. A Magistrate, who has 
refused to set aside an order sanctioning a prosecu- 
tion on the charge of perjury, has no jurisdiction 
under Criminal Procedure Code, s. 487, to try the 
case himself. Queen-Empress v. Seshadri 
Ayyangar . . I. Xi. R. 20 Mad. 383 

5. —— Disobedience of 

order under s . 518, Criminal Procedure Code — 
Penal Code, s. 188. A second class Magistrate, 
who issues an order under s. 518 of the Criminal 
Procedure Code, has no jurisdiction to punish for 
its disobedience by reason of s. 473 of the Criminal 
Procedure Code. Reg. v. Ranchhod Dyal 

10 Bom. 424 

6. Offence committed 

in contempt of Court — Sessions case — Criminal Pro- 
cedure Code, 1872, s. 4 — Sessions Judge and Assist- 
ant Sessions Judge. To make a case a “ Sessions 
case 55 within the meaning of s. 4 of the Code of Cri- 
minal Procedure, it is not necessary that it should 
be triable exclusively by the Court of Session. For 
the purposes of s. 473 of the Code, an Assistant Ses- 
sions Judge is a different Court from the Sessions 


CRIMINAL PROCEDURE CODE, ACT 

V OF 1898 (X OF 1882 ; X OF 1872 ; 

VIII OF 1869 ; XXV OF 1861)— conid. 

■ s. 487 — contd. 

Judge. Accordingly, an offence, which is committed 
in contempt of the Sessions Judge's authority, is 
cognizable by an Assistant Sessions Judge. Reg. 
v. Gulabdas Kuberdas . . 11 Bom. 98 

Reg. v. Rama jirav Jivbajirav . 12 Bom. 1 

7. * — - — ^ — : Information , by 

accused of offence — Report by a police of falsity of 
information- — Sanction by District Magistrate on 
police report — Jurisdiction of Magistrate to try the 
case — Penal Code (Act XLV of 1860), s. 182 . The 
accused gave certain information to the police, who, 
after investigating the matter, reported that the 
information given was false, and constituted an 
offence under s. 182 of the Penal Code. The District 
Magistrate on this sanctioned the prosecution of the 
accused, who was convicted and sentenced under 
that section. The accused appealed against the 
conviction and sentence. His appeal was heard 
and dismissed by the District Magistrate, who had 
previously sanctioned his prosecution. On revision 
the accused contended that the District Magistrate 
having sanctioned his prosecution on the police 

| report, was not competent to hear the appeal. 

Held, that s. 487 of the Code of Criminal Procedure 
! did not apply, as the offence was not committed 
before the District Magistrate, nor was it in 
contempt of his authority nor brought to his notice 
in the course of a judicial proceeding. R am as or y 
Lall v. Queen-Empress . I. L. R. 27 Calc. 452 

4 C. W. 1ST. 594 

8. — - — and s. 471 — Jurisdiction of 

Magistrate-— Giving false evidence. A witness 
charged with having given false evidence in a crimi- 
nal proceeding before a Magistrate of the first class 
was tried and convicted of that charge by that 

| Magistrate, and the conviction was confirmed on 
i appeal by the Sessions Judge. Held, that the 
! jurisdiction of the Magistrate was not barred by 
the operation of s. 473, Act X of 1872, the giving 
of false evidence in the presence of a Court not 
being an offence committed in contempt of the 
authority of the Court within the meaning of 
I that section. The Magistrate’s jurisdiction in 
! such a case was, however, held barred by s. 471 of 
the Code, the Magistrate being bound under that 
section either to commit or send the case for 
enquiry to another Magistrate. In the 'matter of 
the petition of Sufatullah . 22 W. R. Cr. 49 

9. — — : - — : — — — . “ Court 55 — Con- 
struction. The prohibition in s. 473 of the Criminal 
Procedure Code (Act X of 1872) is a personal 
prohibition. Anonymous Case 

I. L. R. 1 Mad. 305 

10 . — Offence ■ against 

public justice — Contempt of Court . An offence 
against public justice is not an offence in con- 
tempt of Court within the meaning of s. 473, Act 
X of 1872. Queen v. Kaltaran Singh 

I. L. R. 1 All, 129 



Queen v. Jao.a'1 


I. L. R. 1 AIL 162 


11. ■. r:----— -r 1 ; — Offence . under 

Penal Code, s. 285 Illegal hid for property offered 
■for:' : sale by public servant. The public servant 
concerned in an offence described in s. 185 of the 
Penal Code is not competent himself to try the 
person committing such offence. Queen v. 
Jaganatb: „ . . , 7I,¥, 188 


Giving false evi- 


Nuisance , in- 


junction to discontinue. S, 473 of the Code of Cri- 
minal Procedure, which, except as therein pro- 
vided, forbids a Court to try any person for an 
offence committed in contempt of its own 
authority, is not limited to offences falling under 
Ch. X of the Penal Code, but extends to all con- 
tempts of Court. Reg. v. Parsapa Mahadevapa 
I. L. R. 1 Bom. 839 

14, ■ — — — — — . Offence against 

public justice — Contempt of Court — Criminal Pro- 
cedure Code, s. 471 — Penal Code, s. 193. Held 
(Stuart, G.J., dissenting), that an offence under 
s. 193 of the Penal Code, being an offence in 
contempt of Court within the meaning of s. 473 
of Act X of 1872, cannot under that section be 
tried by the Magistrate before whom such offence 
is committed. Queen v. Kaltaran Singh, I. L. B. 
2 All 129, and Queen v. Jagatmal I. L. E. 
1 All 162 , overruled. Per Stuart, C.J. — 
A Magistrate before whom such an offence is 
committed, if competent to try it himself, is not 
precluded from so doing by the provisions of s. 471 
of Act X of 1872. Empress op India v. Kashmiri 
Lal . . . . 1. 1*. R. 1 All. 625 


Penal Code, s. 


174— Contempt of Court. Where a settlement 
officer, who was also a Magistrate, summoned 


as a settlement officer a person to attend his 
Court, and such person neglected to attend, 
and such officer as a Magistrate charged him 
with an offence under s. 174 of the Penal 
Code, and tried and convicted him on his own 
charge i—Held , that such conviction was, with refer- 
ence to ss. 471 and 473 of Act X of 1872, illegal. 
Empress of India v. Sukhaei 

1. Ii. R. 2 All. 405 


its! 


dence. Giving false evidence is “ an offence com- 
mitted in contempt of the authority ” of a Court 
within the meaning of s. 473 of Act X of 1872. Peg. 
v, Navranheg Dulaheg, 10 Bom . 73, and Anonymous 
case, 7 Mad. Ap. 17, followed. Queen v. Kaltaran 
Singh, I. L. E. 1 All 129 , and Queen v. Jagatmal, 
1. L. P. 1 All . 162, dissented from. Where the 
accused was, by a Magistrate, first class, committed 
for trial by the Sessions Court on a charge of having 
given false evidence in a judicial proceeding before 
the Sessions Judge, there being no Assistant Ses- 
sions Judge or Joint Sessions Judge : — Held, that 
the commitment could not be quashed, there being 
no error in law, and the ease must, therefore, be 
transferred for trial to another Court of Session. 
In such a case as the above, the better course would 
be for the Magistrate to try the case himself, and, 
if he is incompetent to pass a sufficient sentence, for 
the Sessions Judge to refer the case to the High 
Court for enhancement of sentence. Reg. v. Gaji 
kom Ranu s . . I. Ii. R. 1 Bom. 811 


False charge — 

Contempt — Prosecution— Charge — Act X of 1872 
(i Criminal Procedure Code), ss. 468, 473. B charged 
certain persons before a police officer with theft. 
Such charge was brought by the police to the notice 
of the Magistrate having jurisdiction, who directed 
the police to investigate into the truth of such 
charge. Having ascertained that such charge was 
false, such Magistrate took proceedings against B on 
a charge of making a false charge of an offence* 
an offence punishable under s. 211 of the Penal 
Code, and convicted him of that offence. Held, that 
as such false charge was not preferred by B before 
such Magistrate, the offence of making it was not 
contempt of such Magistrate’s authority, and the 
provisions of ss. 46S and 473 of Act X of 1872 were 
inapplicable, and such Magistrate was not precluded 
from trying B himself, nor was Ms sanction or that 
of some superior Court necessary for B’s trial by 
another officer. Em, press v. Kashmiri Lal, l. L. 
B. 1 All 625 , distinguished. Empress v. Baldeo 

1. 1.. R. 3 All. 322 


Sanction to pro- 


secute granted by 'District Judge — Power of same per- 
son as Sessions Judge to try the offence . A District 
Judge who has, on hearing a civil appeal, sanctioned 
the prosecution of a party for forgery is not debar- 
red by s. 473 of the Code of Criminal Procedure (Act 
X of 1872) from trying the offence in his capacity 
of a Sessions Judge. Empress v. D* Silva. 

I. Ii. R, 6 Bom. 479 


Perjury — Con- 
- Power of trial by Sessions 


tradictory statements ~ 

Court before which one of such statements was made. 
A prisoner who had made certain, contradictory 
statements on oath before a - Magistrate and a Court 
of Session, respectively, was convicted by the same 
Court of Session on a charge, in the alternative, 
of giving false evidence either before a Magistrate or 
before the Court of Session. Held, that the Court 
was precluded by s. 473 of the Criminal Procedure 
Code from trying the charge. Sundrtah v. Queen 
I. L. R. 3 Mad. 254 

s, 488 (1872* s» 536; 1861-69*. 


s. 316). 

See Appeal in Criminal Cases — Cri- 
minal Procedure Code. 

7 W. R. Cr. 10 : 2 Ind. Jur. H. S. 88' 
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CRIMIN' AD PROCEDURE CODE, ACT 
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CRIMINAL PROCEDURE CODE, ACT 
V OP 1898 (X OE 1882 ; X OF 1872 5 
VIII OF 1889 ; XXV OF 1881)— contd. 

■ — s. 488 — contd. 

See Hindu Law — Maintenance. 

13 C. W. N. 150 

See Jurisdiction of Civil Courts: 

I. L. R. 30 Mad. 400 

See Magistrate, jurisdiction of — 

General Jurisdiction. 

I. L. R. 9 Bom. 40 

See Maintenance, order of Criminal 
Court as to . I. L. R. 25 All. 545 

See Maintenance, suit for. 

I. L. R. 32 Calc. 479 

See Mahomed an Law — Maintenance. 

I. L. R. 8 Gale. 736 

See Sentence — Imprisonment — Impri- 

sonment in Default of Fine. 

I. L. R. 8 Mad. 70 

See Witness — Civil Cases — Person 

competent to be Witness. 

I. L. R. 16 Calc. 781 

I. L. R. 18 All. 107 

See Witness — Criminal Cases — Persons 
Competent, or not, to be Witnesses 

I. L. R. 18 All. 107 

I. L. R. 16 Calc. 781 

I- “Cruelty” The 

word “ cruelty ” in s. 488 of the Criminal Proce- 
dure Code is not necessarily limited to personal 
violence. Kelly v. Kelly, L. R. 2 P. D. 56, and 
Tomkins v, Tomkins , 1 8. 6s T. 168 , referred to. 
Rukmin v. Peake Lal . I. L. R. 11 All. 480 

2. _ Maintenance—' 4 Living in adul- 

tery.” Held, that the fact that a woman, who 
applied for an order for maintenance against her 
husband had given birth to an illegitimate child 
some two years before the date of her applica- 
tion, was not a reason for refusing to make an 
order for maintenance, it being found that since 
that time she had been living with her parents 
and leading a chaste and respectable life. Empress 
v. Nandan, All. Weekly Notes (1881) 37 ; Petition 
of Kashi Sheodiala, All. Weekly Notes (1881) 62, 
and Empress v. Daulat, All. Weekly Notes (1881) 
113 , referred to. Kallu v. Kaunsilia (1904) 

I. L. R. 26 All. 326 

3. — — — — - — - . Maintenance — 

Effect of Civil Court decree in a suit for restitu- 
tion of conjugal rights upon an order for main- 
tenance passed by a Magistrate. A husband, 
against whom an order had been passed by a 
Magistrate under s. 488 of the Code of Criminal 
Procedure directing him to pay a monthly 
allowance of R4-S for the maintenance of his 
wife, brought a suit against his wife for restitu- 
tion of conjugal rights. The suit was compromised 
and a consent decree passed whereby the petitioner 
was to pay the respondent R4-4 per mensem and 


CRIMINAL PROCEDURE CODE, ACT 
V OF 1898 (X OF 1882 ; X OF 1872 ; 
VIII OF 1869 ; XXV OF 1801)— contd, 

— s. 488 — • conoid . 

to provide a house for her to live in near his own. 
Held, that this decree of the Civil Gourt super- 
seded the order of the Magistrate passed under s. 
488 of the Code of Criminal Procedure. In re 
Bulakidas , /. L. E. 23 Bom. 484, followed. Nur 
Muhammad v. Ayesha Bibt (1905) 

I. L. R. 27 All. 483 

4. — Magistrate has , a 

discretionary power in granting maintenance — 
Refusal to grant when woman guilty of adultery with 
one of lower caste not a wrong exercise of such 
discretion. Under s. 488 of the Code of Criminal 
Procedure, the Magistrate has a discretionary power 
to award maintenance, and such discretion is not- 
wrongly exercised, when a Magistrate refuses main- 
tenance to a woman, who for adultery with one of a 
lower caste, is expelled from caste and has thus 
made it impossible for her husband to live with her. 
Ponnayee v. Periya Mooppan (1908) 

I. L. R. 31 Mad. 185 

s. 488, el. (4). 

See Adultery, living in. 

I. L. R. 30 Mad. 332 

ss. 488 and 489 — Maintenance of 

child — Power to cancel an order for maintenance. 
Held, that where an order has once been passed by 
a competent Court under s. 488 for the payment 
of maintenance for a child, the only power that 
exists of modifying such an order is that given by 
s. 499 of the Code. Budhn* v. D vbal (1905) 

I. L. R. 27 All. 11 

s. 491. 

See Custody of Children. 

I. L. R. 10 Bom. 307 
I. L. R. 23 Gale. 290 

See Foreigners. I. L. R. 18 Bom. 630 

See Habeas Corpus, Writ of. 

I. L. R. 29 Gale. 26? 
See Letters Patent, High Court, cl. 15 
I. Xj. R. 14 Bom. 555 

See Warrant of Arrest — Criminal 
Cases . I. L. R. 18 Bom. 036 

— s. 493 (1872, s. 60). 

See Counsel . . 11 Bom. 102 


See Discharge of Accused. 

I. L. R. 12 Mad. 35 
See Public Prosecutor. 

I. L. R. 8 All. 291 
See Witness — Criminal Cases — Persons 
competent or not to be Witnesses. 

I, L. R. 25 Bom. 422 . 
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CBIMINAX. PROCEDURE CODE, ACT 
V OB 1888 (X OP 1882 ; X OB 1872 ; 
VIII OB 1809 ; XXV OB 1801 )— could, 

■ s. 495 (1872, s. 59). 


See Bombay District Police Act, 1867 , 
s. 23 . . X. L, R. 8 Bom. 534 

See Counsel . 11 Bom. 102 

I. L. B. 8 Gale. 59 : 6 C. L. B. 374 

See Gambling — Bom. Act IV op 1887. 

I. Xi. B. 28 Bom. 533 

- s. 498 {1872, ss. 194, 204, para* 

1 ; 1801-89, s. 224). 

See Bail . I. L. B. 8 Mad. 83, 69 

See Recognizance to Appear. 

8 H. W. 368 

See Warrant op Arrest — Criminal 
Cases * . 5 Bom. Or. 31 

— • Bail, right of 

arrested to — Magistrates 'power to detain in custody 
till completion of enquiry — Re-arresting per, son ad- 
mitted to hail , if legal. The law does not empower 
a Magistrate to detain in custody, until the com- 
pletion of the inquiry, a person against whom 
proceedings are pending under s. 107 or s. 110. S. 
496 of the Code is imperative and the Magistrate is 
bound to release such person on bail or recogniz- 
ances. Quaere : Whether the proviso to s. 114 gives 
a Magistrate power to re-arrest a person, who has 
already appeared and has been admitted to bail. 
Raghunandan Pershad v. Emperor (.1904) 

8 C. W. 1ST. 779 

s. 497 (1872, s, 

s. 212). 

See Bail. 

1 B. L. B. S. 1ST. 23 : 10 W. B. Cr. 34 

See Judicial Officers, liability of. 

3 Bom. A. C. 36 

See Magistrate, jurisdiction of — 

Powers of Magistrates. 

I. Ii. B. 22 Bom. 549 


389 ; 1881-89, 


s. 493 (1872, s. 390; 1861-89, s. 


433). 


. 1 B. Xi. E. A. Cr. 7 
23 W. B. Cr. 40 
24 W. B. Cr. 8 
3 C. Xi. B. 404, 405 not© 
I. L. B, 1 All. 151 


See Bail 


- s. 503 (X£72, s. 330). 


See Commission— -Criminal Cases, 

I. L. R. 15 Calc. 775 


ss. 593 ti 507 (Act X of 1875, 


oec 'Commission — Criminal Cases. 

I. Xi. B. 24 Cac 151 


CHIMIN' AL PBOCEDUBE CODE, ACT’ 
V OP 1898 (X OP 1882 ; X OP 1872 ; 
VIII OP 1889 ; XXV OP 1861) — confd. 

s . 509 (1872, s. 323). 

See Evidence — Criminal Cases — De- 
positions . I. Xi. B. 9 All. 720 
I. Xi. B. 10 All. 174 
I. Xi. B. 18 Calc. 129 
See Evidence— Criminal Cases— Medi- 
cal Evidence . I. Xi. B. 8 Calc. 739 

See ‘Witness — Criminal Cases — Ex- 

amination of Witnesses — Generally. 

I. L. B. 9 Calc. 455' 

s. 510 (1872, S. 325 ; 1861-89,. 

s. 370). ‘ 

See Evidence — Criminal Cases — Che- 
mical Examiner 6 B. Xi. B. Ap. 122 
I. Ii. B. 10 Calc. 1028 

See Evidence — Criminal Cases — Medi- 
cal Evidence . 12 W. B. Cr. 2 

S . 511. 

See Evidence — Criminal Cases — Pre- 
vious Convictions. 

I. Ii, B. 28 Calc. '889 

s. 512 (1872, s. 327). 

See Evidence — Criminal Cases — Depo- 
sitions X. Ii. B. 10 Gale, 1097' 

X. Xi. B. 8 All. 672 

See Witness — Criminal Cases — Ex- 
amination op W: itnesses — Generally. 

21 W. B. Cr. 12, 61 
22 W. B. Cr. 38 

12 C. Ii. B. 120 

— - — - s. 513 — (Fitness of surety). 

See. Surety for good behaviour. 

13 C. W. N. 80 

s. 514 (1872, s. 502). 

See Appeal in Criminal Cases— Cri- 
minal Procedure Code, 

X. L. B. 2 Mad. 169 

See Bail-bond, forfeiture of. 

X. L. B. 36 Cals. 749 

See Recognizance to keep the Peace — 
Forfeiture of Recognizances 

11 Bom. 170 
10 C, X R, 671 
X. Ii. R. 4 Calc. 865 


— 6. 514, paras. 1 to 4 (1872, 

398, 397; 1861-89, s. 219). 

See ' Contempt of ’ Court — Penal Code, 
s. 1.74 . 1 B. I, B. A. Cr. 1 

See Recognizance to appear. 

22 W. R, Cr. 74 
X. Xi. R. 11 Calc. 77 
4 Mad,' Ap. 44 
2 C. W. m 519 
X. Xi. B. 30 Calc. 107 
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CRIMINAL PROCEDURE CODE, ACT 
VOF 1898 (X oF 1882 ;X OF 1872; 
VIII OF 1869 ; XXV OF 1861)— contd. 

— : — - — s. 514 — concld. 

See Security for Good Behaviour. 

I. L. R. 21 All. 86 

■ — Security to keep the peace 

— Forfeiture of recognizance — Criminal Procedure 
Code , s. 107 , sch. V. No. 10. Held , that the mere 
fact that no immediate action under s. 514 of the 
Code of Criminal Procedure is taken against a person 
under recognizances to keep the peace or against 
his surety, on the conviction of the former of an 
offence involving a breach of the peace, is no bar 
to the taking of such proceedings at a subsequent 
time, as, for example, after the time for appealing 
has expired, or after an appeal by the principal has 
been dismissed. In re Ram Chunder Lalla , 1 C. L . 
R. 134, and In re Purbutti Churn Bose , 3 C. L. R. 
406 $ issented from. Emperor v. Raja Ram (1904) 
I. L. R. 26 All. 202 

- ss. 514 to 516 (1872, s. 39S ; 1861- 

69, s. 221). 

See Magistrate, jurisdiction of — 

Special Acts — Madras Abkari Act. 

I. L. R. 18 Mad. 48 

See Witness — Criminal Cases — Sum- 

moning Witnesses . 2 N, W. 113 

— — s. 514, Sell. V, Form XL 

See Surety bond. 

I. L. R. 36 Calc. 562 

s . 5 i 7 (1872, s. 418 ; Act X of 

1875, s. 115), ss. 518 to 520 (1872,8.418), 
ss. 521, 523 (1872, ss. 415, 416 ; 1861-69, 
s. 131), s. 524 (1872, s. 417 ; 1861-69, s. 132) 
and s. 525. 

See Appeal in Criminal Cases — Criminal 
Procedure Code. 

I. L. R. 30 Gale. 690 
I. L. R. 9 Mad. 448 
See Obscene Publication. 

• I. L. R. 3 All. 837 
See Stolen Property — Disposal of, by 
is , the Court . I. L. R, 25 Bom. 702 

1. Disposal of property— Order 

to as disposal of property as to which no offence 
has been committed — Property found by police in 
possession of excused — Magistrate , power of. The 
accused was convicted of criminal breach of trust 
in respect of certain money belonging to the com- 
plainant, and, on his conviction, the Magistrate 
made an order, under s. 517 of the Code ol Cri- 
minal Procedure, d.iecting that an amount equal 
to the moneys embezzled should be repaid to 
the complainant out of certain sums of money 
found by the police on the person of the accused. 
Meld, that the Magistrate had no power to make 
the order under s. 517 of the Criminal Procedure 
Code, there being nothing to show that any 
offence had been committed with regard to the 


CRIMINAL PROCEDURE CODE, ACT 

V OF 1898 (X OF 1882; X OF 1872; 

VIII OF 1869; XXV OF 1881)— contd.- 

— s. 517 — contd. 

property, or that it had been used for the commis- 
sion of any offence. Queen-Empress v. F ate a A 
Chand . . I. L, R. 24” Calc. 49^ 

Fateh Chand v . Durga Prosad 

1 C. W. 1ST. 435 

2. — — Proper order to 

make in respect of property in regard to which no 
offence is proved — Criminal Procedure Code, s. 523, 
Where, at the trial of a case, the accused is acquit- 
ted and some property, the subject-matter of the 
charge, was found by the police during investigation 
to be in the possession of persons accused of the 
offence, and was brought before the Court : Held* 
that the proper order to make in this case is an 
order under s. 517, Criminal Procedure Code. II el l, 
also, that the money in this case having come 
from the possession of the petitioners and no 
offence having been found at the trial to have been 
committed in respect of it, it should be refcumeid 
to the party or parties from whose possession st 
came. In the matter of the petition of Mati Ghose 

1 C. W. 3ST. 561 

3 . Disposal of pro- 

perty by Magistrate. Under the provisions of s. 517 
of the Criminal Procedure Code (Act V of 1898) 
the Magistrate has power to pass an order regard- 
ing the property produced before or in custody 
oi the Court, even though no offence has been 
committed in respect of it. Surendra Nath Sarma 
v. Rai Mohan Das, I.L.R. 30 Calc. 690, referred 
to. Bussul Bibee v. Ahmed Moosajee (1906) 

I. L. R. 34 Gale. 347 

4. Confiscation — Order of confisca- 

tion of boats under — Whether legal. A boat cannot be 
regarded as an instrument for the commission of an 
offence such as is contemplated in s. 517 of the 
Criminal Procedure Code. An order confiscating 
two boats alleged to have been used by persons 
who had gone to commit a theft, was set aside. 
Jarif Gazi v. Emperor (1904) . 8 C. W. N. 887 

5. * False charge of 

theft — Objects found in complainant's premises — 
Conviction under s. 182, Penal Code {Act XLV of 
I860) — Confiscation — Legality. Accused was con- 
victed under s. 182 of the Penal Code for having 
given false information charging one B with the 
theft of some ornaments. The ornaments had been 
found upon search in the accused’s own premises. 
Whilst, convicting the accused the Magistrate passed 
an order confiscating the ornaments. Held, that 
such an order could not be made under s. 5i.7 of the 
Criminal Procedure Code. The object of the 
section is to enable the Magistrate to direct pro- 
perty to be given to some person to whom it appears 
to belong or to allow it to continue in the possession 
of the person, in whose possession it was found or to 
make some order of that character. Lakshmi 
JNara'san Dutta v. Inspector U reagan (1905) 

9 C. W. N. 597 
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CRIMINAL PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882 ; X OP 1872 ; 
VIII OP 1889 ; XXV OP 1881)— contd. 


CRIMINAL PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882 ; X OP 1872 ; 
VIII OP 1869 ; XXV OP 1881)— contd. . 


s. 517 — concld. 


Property used fo r 


commission of offence — Confiscation - — Printing press' 
The first part of s. 517 of the Criminal Procedure 
Code refers to cases of offences relating to property 
or documents, e.g., where the Court directs, as in 
cases of theft or criminal misappropriation or 
offences of similar description, that the property 
stolen or misappropriated he restored to its 
owner. The words * 4 which has been used for the 
commission of any offence ” refer to cases of the 
same nature, i.e., to instruments like guns or swords 
produced in Court. A printing press cannot be said 
to have been used for the commission of sedition, 
inasmuch as the offence consists in the publication, 
and not the printing, the press being only a 
remote instrument. Abinash Chandra Bhatta- 
pHAR-TEB v. Emperor (1907) I. L. R. 84 Calc. 986 

1. — ss. 517, 520 — Criminal misappro - 

prwdion ■ — Acquittal— Delivery of possession. Where, 
on a charge of criminal misappropriation of an ele- 
phant,the accused denied the ownership of the com- 
plainant, claimed the animal, and were acquitted : 
Held , that the elephant, although found to belong 
to the complainant, should be delivered to such 
one of the accused persons in whose possession it 
was found at the time the criminal proceedings 
were instituted. Surendra Nath Surma v. Rai 
Mohan Dass, 7 C. W. N . 634, doubted and dis- 
tinguished. Baloram Gogai v. Chintaram Kol- 
ita (1905) . . . . 9 C. ¥.1. 549 

.. , % ' — — - Order for the dis- 

posal of property regarding which an offence has 
been committed - — Half currency notes. When a ques- 
tion arises between two persons, who shall bear a 
loss resulting from the fraud of a third, the one who 
has been guilty of negligence shall suffer. Hence, 
where A made over to B halves of certain currency 
notes as security for payment to B of the price of 
<xoods delivered*, having previously parted with the 
other, halves to C : Held , that B was entitled to re- 
cover possession of the halves originally made over 
to him, from G, to whom they had been delivered 
under an order of the Court or to obtain compensa- 
tion from C , if C had parted with them, inasmuch 
as it was & s negligence, which enabled A to per- 
petrate a fraud upon B. Foster v. Green , 7 H. c & 
N. 881 , followed. Abdur Razzaq v. Rahmat- 
tjlt-ah (1005) . • I. L. R. 27 All. 630 

i-. —— ss. 517, 523 — Sections not appli- 

cable, where there was no trial and no evidence 
recorded. When a person charged before the 
Magistrate with criminal breach of trust in respect 
of certain jewels died before trial and before any 
evidence was recorded and. the alleged owner of the 
jewels, which were recovered by the Police from 
the pledgees and sent to the Magistrate along with 
the charge sheet, applied to be put in possession of 
them under ss, 517 and 523 of the Code of Criminal 
Procedure after enquiry as to their ownership, i 


ss. 517, 523 — concld . 


Held, that s. 517 of the Code of Criminal Procedure 
did not apply to the case. Held, further, that as 
there was no evidence or finding about ownership, 
s. 523 of the Code of Criminal Procedure did not 
apply and that the Magistrate was not bound to 
hold an inquiry simply to determine the ownership 
of the jewels. In the matter of Kuppammal (1906) 
I. L. R. 29 Mad. 375 

ss, 520 (1872, s. 419)— Government 

currency note, theft of — Court of appeal. A Gov- 
ernment currency note was stolen from A and 
cashed by B in good faith for C. On the conviction 
of C for theft, the Magistrate ordered the note to 
be given to B. A appealed to the Sessions Judge, 
who was of opinion that he was not competent to 
interfere as a Court of appeal under s. 419 of the 
Criminal Procedure Code, but submitted the 
case for the orders of the High Court. Held, that 
the case could be disposed of by the Judge under 
s. 419 of the Criminal Procedure Code, and that 
the words “ Court of appeal ” in that section are 
not necessarily limited to a Court before which an 
appeal is pending. Empress v . Joggessur Mochi 
I. L. R. 3 Calc. 379 

s.q. In the matter of Michell . 1 C. L. R. 839 

s. 522 (1872, s. 534). 

See Appeal in Criminal Cases — Criminal 
Procedure Code 

I. L. R. 25 Cale. 680 
2 C. W. TST. 225 
I. L. R. 29 Cale. 724 

See Possession, Order op Criminal 
Court as to— Dispossession by Crim- 
inal Force. 


“ Criminal force™' 


meaning of — Order for restoration of immoveable pro- 
perty. The term “ criminal force,” as used in s. 
522 of the Code of Criminal Procedure, must be 
understood as defined in s. 350 of the Penal Code ; 
and, to justify an order for the restoration of pos- 
session of immoveable property under s. 522, Cri- 
minal Procedure Code, the dispossession must 
have been by the actual use of criminal force, and 
not merely by the show of such force. Ram Chan- 
dra Bora 1 v. Jityandria , 2 0. W. N. 305., and.. 
I slum Chandra Kolia v. Dina Nath Bhadale, 4 G. 
W. N. 397, followed. Srihaei Shome v. Lal 
Khan (1900) . . . 5 0.W.3ST. 250 

2. Right of way , in- 

terference with — Order to remove, obstruction, legality 
: of -—Penal Code , {Ad XLV of 1869), ss . . 1.14, 4241. 
Held, by the Full Bench (Ameer Ali, J., and 
Brett, J., dissenting) that a Magistrate, while 
convicting an accused under ss. f of the Penal 
Code for wrongfully restraining a person by the erec- 
tion of a hut or by similar act of obstruction, has no 
jurisdiction to order that the hut or other means of 
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CBIMIML PROCEDURE CODE, ACT 

V OE 1898 (X OE 1882; X OP 1872; 

VIII OP 1889-; XXV OP 1881)— contd. 

__ — s. 522 — condd. 

obstruction should be removed. Debendra Chandra 
Chowdhury v. Mohini Mohan Chowdhry, 5 C. W. N. 
432 , overruled. Held , further, by the Full Bench 
that, whereas in this case criminal force had been 
used by the accused to the complainant when the 
latter objected to the obstruction, which interfered 
with his right of way over a path, and this cons- 
tituted the offence of wrongful restraint, of which 
offence the accused had been convicted, an order 
for the removal of the obstruction could be passed 
under s. 522 of the Criminal Procedure Code. 
Mohini Mohon Chowdhry v. Habendra Chandra 
Chowdhry (1904) . I. L. R. 81 Cale. 891 

s.c, 8 C. ,W. N. 538 

s . 523 (1872. ss. 415, 416). 

See Criminal Proceedings. 

I. Xu R. 26 Bom. 552 

See Treasure Trove. 

I. Is. R. 19 Bom. 668 

1. — — Property seized by 

police — Seizure of property on suspicion — Magistrate , 
duty of-— Procedure. By the provisions of s. 523 
of the Code of Criminal Procedure, it is not intended 
that any final steps should be taken by the Magis- 
trate, nor is he bound to take any final steps to 
ascertain whether the property seized on suspicion 
belongs to the person in whose possession it was 
found Until after the expiry of the six months 
mentioned in the section ; but when the proclama- 
tion has been issued, and the six months have 
expired, then under the provisions of s. 524, 
the person in whose possession the property was 
found can come forward and show that it is his 
own. Queen- Empress v. Mahalaeuddin 

I. h, R. 22 Gale. 761 

2. Property seized by 

the police pending an inquiry or trial under a search- 
warrant issued by the Court — Magistrate's power 
to deal with such property where no offence is com- 
mitted — Criminal Procedure Code , s. 517. S. 523 
of the Code of Criminal Procedure (Act X of 1882) 
does not apply to property which is produced before 
a Court in the course of an inquiry or trial under a 
search-warrant issued by itself under s. 96 of the 
Code. To such property s. 517 alone would apply ; 
and if no offence is found in respect thereof, the 
Court can make no order. The property must be 
given back into the possession from which it 
came. The scope of s. 523 must be confined to 
property seized by the police of their own motion in 
the exercise of the powers conferred on them by 
law, for instance under s. 51, 54, 164, or 165 of the 
Code of Criminal Procedure. Per Telang, J . — 
Under s. 523 of the Code of Criminal Procedure, a 
Magistrate is bound to institute an inquiry before 
making any order touching the right, not of pro- 
perty, but of possession to the property, seized by 
the police. In re Ratan Lal Rangildas 

I. Is, R. 17 Bom. 748 


CRIMINAL PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882 ; X OP 1872 ; 
VIII OP 1869 ; XXV OP 1861)— contd, 

Ss 523 — condd . 

3. — — Criminal Proce - 

dure Code ( Act V of 1898), ss. 517 , 523 — Disposal 
of property taken by police as stolen property — 
Adjudication of theft case , whether absolutely necessary 
before order for disposal of property - — Stay of pro- 
ceedings in case— Speedy remedy , whether it may 
justify order made at request of parties — Jurisdiction. 
A Magistrate has jurisdiction to make an order 
under s. 523 of the Code of Criminal Procedure 
for disposal of property taken charge of by the 
police as stolen property, when he considers that 
an immediate order is necessary to save the property 
from possible loss or decay before a formal adjudi- 
cation of the case of theft, especially when the case 
has broken down by reason of non- prosecution and 
when both the parties apply to the Magistrate for 
such an order. Nasib Ali Mojumdar v~. Rukhmini 
Mohan End a (1901) . 5 O. W. 3ST. 415 

ss. 523, 524. 

See Forfeiture of Property. 

9W. B. Cr.13 
See Witness — Criminal Cases — Sum- 
moning Witnesses . 18 W, R. Cr. 5 

s. 524. 

See Right of Suit — Property at Dis- 
posal of Government. 

I. L. R. 19 Bom. 608 

See Treasure Trove. 

I. Is. R. 19 Bom. 668 

s. 526. 

See Accused Person . 5 C. W. Iff. 110 

See Appeal in Criminal Cases — Acts — - 
Burma Courts Act. 

I. Is. R. 4 Cale. 667* 
See Criminal Proceedings. 

I. L. R. 19 Mad. 375 
5 C. W. H. 252 

See High Court, jurisdiction of — 
Bombay — Criminal. 

1. 1 1 . R. 9. Bom. 333 

See High Court, jurisdiction of— 
Madras— Criminal. 

I. B. R. 12 Mad. 39 

See Magistrate, jurisdiction of — 
General Jurisdiction. 

I. Is. R. 23 Cale. 44 
4 C. W. 3ST, 604 

See Security for Good Behaviour. 

I. Is. R. 16 All. 9 
I. Is. R. 19 Ali 291 
I. Is. R. 29 Cale. 392 

See Transfer of Criminal Case. 

I. Is. R. 30 Mad. 233 ; 11 C. W. 3ST. 507 
I. Is. R. 36 Calc. 904 
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CRIMINAL PROCEDURE CODE, ACT 
V OP 1898 ! X OP 1882 ; X OP 1872 ; 
VIII OP 1889 ; XXV OP 1881)— contd. 


CRIMINAL PROCEDURE CODE, ACT 
V OP 1838 (X OP 1882 ; X OP 1872 ; 
VIII OP 1889 ; XXV OP 1861)— contd. ‘ 


— ~ s. 528 — contd. 


Magistrate rejected the application, and proceeding 
with the trial acquitted the accused. Held, that th e 
application fell within s. 528, cl. (8) of the Criminal 
Procedure Code, and should not have been refused 
and all the proceedings before the District Magis- 
trate subsequent to the refusal were had and should 
be set aside. Surat Lai Chowdhuri v. Emperor, 
L L. R. 29 Calc. 211 , followed. The transfer 
was sought by the prosecution on the allegation 
that the Bettiah Raj, which was under the Court 
of Wards, had an interest in the case, and the 
District Magistrate, who was one of the chief 
executive authorities connected with the Court of 
Wards, ought not to try it. Held , that there were 
sufficient grounds for granting a transfer. Where 
it is impossible to prevent persons from having an 
appr ;hcn-ion that there might be some bias in the 
mind of the Magistrate inclining him to look with 
favour upon the interest of any party, a transfer 
should be granted. Kishori Gie v. Ram 'Nara- 
yan Gie (1904) . . 8 C.W.N. 77 


6. - — - — - cl. (8 ) — Adjournment of case— 

Supplementary case, disqualification of Sessions 
Judge to try. The accused were committed for 
trial on the 12th December 1903. Trial was fixed 
for the 3rd February 1904 before the Sessions 
Judge. On the 3rd February the accused asked 
the Judge to refer the case to the High Court for 
transfer, on the ground that the Judge had pre- 
viously convicted' other accused persons on the 
same facts. This was refused. The accused 
thereupon applied under s. 526, cl. (8), of the Crim- 
inal Procedure Code, for an adjournment of the 
case, on the ground that the High Court would be 
moved for a transfer. This was also refused. The 
case proceeded, and after the case - for the prosecu- 
tion was concluded, two witnesses were examined 
on behalf of one of the accused and the case was 
adjourned till the 10th February. Between the 3rd 
and Kith February no application was made to the 
High Court for a transfer. The case was con- 
cluded on the 16th February and the accused were 
convicted. Held, that the Sessions Judge was 
not disqualified from trying the case. That the 
accused had reasonable time for applying to the 
High. Court before they were required to enter 
upon their defence on the 16th February and, 
as they abstained from doing so, the proceedings 
of the Sessions Judge were not void. Johaeudbin 
Sarkak v . Emperor (1904) 

X.L.R. 31 Calc. 715 
8.0. 8 G. W. N. 910 


7, Reasonable appre- 
hension in the mind of accused— Incidents and' 

circumstances calculated to create apprehension. A 
Magistrate is bound to postpone the hearing of a 
case for the purpose of enabling a party to apply to 
a higher Court for a transfer and his refusal to do so 
renders the subsequent proceedings voidable, if not 


- s. 52G — contd. 


1. Transfer — Fair trial — Reason- 

able apprehension . It is expedient for the ends 
of justice to direct the transfer of a criminal case 
from one Court to another if circumstances have 
so transpired as to lead the accused to entertain a 
reasonable apprehension that he may not have 
a hair trial. In making such an order the High 
Court considered the convenience of the other side 
and directed the Crown to pay the expanses of 
his witnesses. Khettt Panday v. Mofim Nath 
Bishi (1904) . . . . 8 C.V.N.7g 


2. — — Transfer — -Rioting 

— Possess ion , question of— Magistrate forming Ms 
opinion before trial. The High Court made an 
order transferring a case of rioting from the file 
of a Magistrate who, before Ihe trial commenced, 
had expressed a decisive opinion on the question 
of the possession of the property in relation to 
which the riot was said to have taken place, that 
being a most important question in the case. 
Sita Nath Mondal v. Emperor ( 1904) 

8 C. W. 3ST. 041 


3. — Transfer — Heav y 

bail — Fair trial, reasonable apprehension of not 
having. Where in a case of an alleged petty theft 
the Magistrate issued warrants in the first 
instance and then exacted heavy bail from the 
accused persons : Held, that the accused were 
justified in apprehending that they would not 
have a fair trial before the Magistrate. The case 
was accordingly transferred. G Irish Chandra 
Ghose v. Chandra Moni Dasi (1904) 

8 O. W. N. 589 


4, — — — — — — Trans ter — Refusal 

to allow cross-examination before charge — Bona fide 
mistake of law — Not ground of transfer . Where a 
Magistrate refused to allow the accused to cross- 
examine some of the prosecution witnesses, the 
Court observed that, as he had acted bond fide from 
a mistaken view of the law, there was no ground 
for transfer. Ashirbad Mucin v. Majtt Mxjchini 
(1904) . . . . 8 C.W.I. 838 

5. el, (8) — Transfer — Adjournment 

* Commencement of hearing meaning of— 

Trial commenced before one Magistrate — Transfer 
of Magistrate — Case taken up by another Magis- 
trate — Application for adjournment, if can be made 
to Mm— Grounds for allowing transfer— Possible 
apprehension of bias. The words commencement 
of the hearing ” in s. 526, cl. (8) of the Criminal 
Procedure Code mean the commencement of the 
hearing in the Court objected to, i.e., in the Court 
to which the notification subsequently referred to 
in the section applies or is made. A Magistrate was 
transferred at a certain stage of a case which he 
was trying, and it was then taken up by the District 
Magistrate. The prosecution wishing to obtain a 
transfer of the case applied to him for an adjourn- 
ment at the earliest possible time. The District 
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CRIMINAL "PROCEDURE CODE, ACT 
V OE 1838 (X OP 1882 ; X OF 1872 ; 
VIII OF 1839 ; XXV OF 1861)— contd. 

s. 528 — contd, 

void. Queen Empress v. Gayitri Prosunno Ghosal , 
J. L. E. 15 Gale. 455 , Surat Lai Chowdhry v. 
Emperor , /. L. E. 29 Calc. 211 , and Kishori Gir v. 
Mam Narayan Gir, 8 C, W. N. 77, followed. If the 
words used by and the actions of a judicial officer, 
though susceptible of explanation and traceable to a 
superior sense of duty, are calculated to create in the 
mind of the accused an apprehension that he may 
not have an impartial trial, the case should be trans- 
ferred to some other Judge for trial. Dhone Kristo 
j. King -Emperor, I. L. E. 31 Gale. 715 , and Joha- 
ruddin v. Emperor, S C. W. N. 910, referred to. 
Confidence in the administration of justice is an 
essential element in good government and a reason- 
able apprehension of failure of justice in the mind of 
the accused should be taken into consideration 
on an application for transfer- N arain G h andra 
Banerjee v. The Howrah Municipality , 10 G. IF. N. 
441 , explained. Held, per Holmwood, J , — The 
ease should be transferred in view of the technical 
objection that may be take r to the validity of the 
Magistrate’s final decision, owing to his having 
refused time to apply for a transfer. The views 
of Brett, J., as expressed in N arain Ghundra 
Ba/nerjee v. The Howrah Municipality, 10 G. W. N. 
4.41, concurred with. Kali Ciiaran Ghose v. 
Emperor (1908) . I. I*. R. 33 Gale. 1183 

ss. 526 and 527 —Transfer — Plea 

that applicant wishes to summon the trying Magis- 
trate as a witness . In an application for the trans- 
fer to another Court of a criminal case pending 
against them the applicants alleged that the evi- 
dence of the trying Magistrate would be required 
by the accused touching certain matters connec- 
ted with the case. Held, that inasmuch as the 
Magistrate was bound under s. 257 of the Code of 
Criminal Procedure to issue a summons, unless he 
considered that the application for a summons was 
made for the purpose of vexation or delay, or for 
defeating the ends of justice, and it was not proper 
to leave the decision of such a question to the 
Magistrate, whose evidence was required, the ap- 
plication for transfer ought to be granted. Em- 
jperor v. Abdul Latif (1934) 

I. L. R. 26 AIL 536 

• s. 526 (Act X of 1882, s. 147 ; Act 

X of 1872, s. 64 : Presidency Magistrate’s 
Act, 1877, s. 181), ss. 527 and 528 (1872, 
ss. 47, 48). 

See Transfer of Criminal Case. 

ss. 526, 528 — Transfer , grounds for 

— Bias — Cumulative effect of acts not justifying a 
transfer by themselves. Although each of the cir- 
cumstances alleged may not by itself be sufficient 
to show that there was bias on the part of the Magis- 
trate, a transfer would nevertheless be justified, 
where, having regard to all the circumstances taken 
together, the accused might not unreasonably, ap- 


CRIMINAL PROCEDURE CODE," 1 ACT 
V OF 1898 (X OF 1882 \ X OF 1872; 
VIII OF 1869 ; XXV OF 1861)— c ontd. 

s, 526 — conoid . 

prehend that he would not have a fair trial. Mitya - 
nanda Kanarar v. Emperor (1905) 

9 C. W, W, 619 

— s. 526A. ' 

See Criminal Proceedings. 

I. L. R. 19 Mad. 375 

— — A ppl icaiion for postpone- 
ment of case in order to apply for transfer of case — - 
Discretion of Magistrate in granting adjournment — 
Criminal Procedure Code Amendment Act {III of 
1884), s. 12. M, the complainant, on the 19th 
November 1887, made an application to the Deputy 
Magistrate, under s. 528 A of the Criminal Procedure 
Code, for the postponement of his case against G to 
enable him to apply to the High Court under s. 528 
for a transfer of the case from the file of the Deputy 
Magistrate to that of another officer. On the same 
date the Deputy Magistrate refused the application 
and proceeded with the case acquitting G. Held, 
that having regard to the words “ the Court shall 
exercise, etc.” in s. 526A, the order of the Deputy 
Magistrate of the 19bh November refusing to grant 
the application was illegal. Queen-Empress v. 
Gayitri Prosunno Ghosal 

X Ii. R. 15 Calc. 455 

s. 528. 

See Complaint — Institution of Com- 
plaint, and Necessary Prelimina- 
ries . . .5 0. W. ST. 488 

See Criminal Procedure Code, ss. 192, 
204, 528 . 9 C, W. IT. 811 

See Magistrate, jurisdiction of — 
Withdrawal of Cases. 

I. L. R. 3 ALL 749 
I. L. R. 8 Calc. 851 
I. Xi. R. 14 Mad. 399 
I. Xi. R- 15 Mad. 94 
I. Ii. R. 22 Rom. 549 

See Magistrate — 

Powers of Magistrate. 

X. Xi. R. 26 Mad. 130 

Withdrawal of Cases. 

I. Xi. R. 30 Calc. 693 
See Possession, Order of Criminal 
Court as to — Transfer or With- 
drawal of Proceedings. 

X. Ii. R. 22 Calc. 898 
5 C. ¥. 3X 686 

See Transfer of Criminal Case — 
General Cases . 7 C. W, NT. 114 

X. L. R. 24 Mad, 317 
I. X. R. 26 Mad. 394 
X. Xi. R. 34 Gale. 918 

Transfer — Penal Code 

s. 193 — False evidence — Affidavit of accused person 
in support of an application for transfer. Held , that 
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CRIMINAL PROCEDURE CODE, ACT 
V OE 1898 (X OF 1882 ; X OF 1872 ; 
VIII OF 1869 ; XXV OF 1861 )—coM. 


where an accused person applies for the trans- 
fer of the case pending against him to some other 
Court, supporting his application by an affidavit, 
he cannot, or at least ought not to be, prosecuted 
under s. 196 of the Indian Penal Code in respect of 
statements made therein. In the matter of the peti- 
tion of Barlcat, I. L. R. 19 AIL 200 , followed. Em- 
PITROR V. BlNDESHRI Singh (1906). 

I. L. R. 28 All. 331 

ss. 528 and 537 — Transfer — Notice 

— Reasons for transfer not recorded , the transfer 
being obligatory — Police officer against whom a 
complaint was made called upon to submit an ex- 
planation. A complaint was made in the Court 
of a Deputy Magistrate accusing a Sub-Inspector 
of Police of offences under ss. 323 and 384 of the 
Penal Code. The Deputy Magistrate brought the 
complaint to the notice of the District Magistrate, 
who, without recording his reasons for so doing, but 
in obedience to an order of Government, trans- 
ferred the case to his own file. The District Magis- 
trate also called upon the officer accused to report 
as to any reason which he knew for the complaint 
having been made against him. This report was 
placed on the record, and was used, as the Magis- 
trate stated in his order, to supply grounds for 
cross-examining the witnesses produced by the 
complainant. Held, that omission on the part of 
the Magistrate to record his reasons for transferring 
the case was not under the circumstances more than 
an irregularity, and that his action in calling for a 
report from the Sub-Inspector and the use made of 
that report were not improper. Baidya Nath 
Singh, v. MuspraM , I. L. R. 14 Calc. 141 , dissented 
from. Held, also, that where a District Magistrate 
transfers a case from the 81e of a subordinate 
Magistrate to his own, it is not necessary that he 
should issue notice to the complainant before doing 
so. Dukhi Kewat, In re (1906) 

I. Ii. R. 28 All. 421 


See Magistrate, jurisdiction of — 
Powers of Magistrates. 

4 G. W. -N* 821 

See Magistrate, jurisdiction of— 
Special Acts — Cattle Trespass Act. 


1 1. L. R, 23 Calc. 300 ; 442 


See Pardon . I. L. R. 20 AIL 40 
— s. 529 (/). 

See Possession,* order of Criminal 
Court as to — Transfer or With- 
drawal of Proceedings. 

5 C. W. IT. 686 


CRIMINAL PROCEDURE CODE, ACT 
V OF 1898 (X OF 1882 ; X OF 1872 - 
VIII OF 1869 ; XXV OF 1861)— contd. 
s. 530 (1872, s. 34). 

See Criminal Proceedings. 

22 W. R. Cr. 43 

23 W. R. Cr. 33 
1 C. L. R. 434 

I. L. R. 8 Bom 307 
I. L. R. 11 Mad. 443 
I. Ii. R. 13 Bom. 502 

5 C. W. N. 252 
I. L. R. 24 Mad. 675. 

el. 0). 

See Possession, order of Criminal, 
Court as to — Transfer or With- 
drawal of Proceedings. 

5 C. W. 3ST. 886 

s. 531. 

See Criminal Proceedings. 

I. L. R. 8 Bom. 312, 
I. Ii. R. 16 Bom. 200 
X. L. R. 17 All. 36 
I. Xi. It. 26 Macl. 640 

See Jurisdiction of Criminal Court — 
General Jurisdiction. 

I. L. R. 16 Gale. 667" 

Section applies to cases 

where Magistrate tries in respect of offences commuted 
outside his jurisdiction . There is nothing in the lan- 
guage of s. 531 of the Code of Criminal Procedure 
to confine its operation to cases where offences 
committed within the jurisdiction of a Court are 
tried by such Court outside the limits of the local 
area of its jurisdiction. A finding, sentence or 
order regularly passed by a Court in the case of 
an offence committed outside its local area, can- 
not be set aside when no failure of justice has 
taken place. Emperor v. Doraiswamy Mudali, 
1906 .... I. L. R. 30 Mad. 94 

s. 532 (1872, s. 33). 

See Criminal Proceedings. 

I. L. R, 3 All 258 
I. Ii. R, 16 JBom. 200 
1. 1*. R. 17 Mad. 402. 

See High Court, jurisdiction of — 
Bombay Criminal. 

I. Is. R. 9 Bom. 283 

See Sanction for Prosecution — 

Nature, Form, and Sufficiency of 
Sanction . I, L. R. 22 Bom, 112., 

. - s. 533. 

See Confession — Confessions to Magis- 
trate . . I. Is. R. 9 Mad. 224, 

I. L. R. 14 Calc. 539 
I. L. R. 15 Calc. 595 
I. Ii. R. 17 Calc. 862. 
I. If, R. 18 Gale. 549 
I. L. R. 21 Bom. 495 
I. L. R. 23 Bom, 221. 

2 C. W. 3N. 702. 

3 a W. 2ST. 387 
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CRIMINAL PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882; X OP 1872; 
VIII OP 1869 ; XXV OP 1861)— contd. 

— - — . s. 533 — concld . 

See Criminal Proceedings. 

X. L. R. 22 Mad. 15 

See False Evidence — Contradictory 
Statements . .6 0, W. XX, 840 

s. 536. 

See Verdict of Jury — Power to inter- 
fere with Verdicts. 

I. L. R. 26 Mad. 243 

s. 537 (1872, ss. 283, 300 ; 1861- 
69, ss. 426, 439). 

See ante , ss. 107, 233, 234. 

See Absconding Offender. 

X. Xj. B. 19 Mad. 3 
See Appeal in Criminal Cases — Prac- 
tice and Procedure. 

X. L. R. 21 Calc. 955 
I. I». R. 26 Mad. 1 
See Assessors . X. L. R. 25 Bom. 694 
X. Xj. R, 24 Mad. 523 

See Complaint — Dismissal of Com- 
plaint — Effect of Dismissal. 

X. I*. R. 23 Calc. 983 
See Complaint — Institution of Com' 
plaint and necessary Prelimina- 
■ RIE3 . , . 5B.L.E. 660 


CRIMUXAB PROCEDURE CODE, ACT 
V OP 1898 (X OP 1882 ; X OP 1872 
VXXX OP I860 ; XXV OP l86l)—contd. 

— — s. 537- — concld. 

See Jury — Jury in Sessions Cases — 
Choosing Jury . 7 C. W. XX. 188 

X. L. R. 20 Mad. 598 
See Magistrate, jurisdiction of — 

General Jurisdiction. 

X. Xj, R. 23 Calc. 328 
See Magistrate, jurisdiction of — Spe- 
. cial Acts — Cattle Trespass Act. 

X. L. R. 23 Cale. 442 
See Possession, order of Criminal 

Court as to — Likelihood of Breach 
of the Peace X. Xj. R. 20 Cale. 520 
5 C. W. XX. 544 
See Possession, order of Criminal 

Court as to — Parties to Proceed- 
ings . . X. Xj. B. 21 Cale. 404 

See Revision — Criminal Cases — Judg- 
ment, defects in. 

I. L, R. 1 All. 680' 

X. L. R. 13 Cale. 272 
See Sanction for Prosecution — Expiry 
of Sanction X. Xj. R. 22 .Gale, 176 
13 C. W, 1ST. 942. 
See Sentence— Power of High Court 
as to Sentences — Reversal. 

R. Ij. R. Sup. Vol. 459 
5 B. 3 j. R. 39 

See Sessions Judge, jurisdiction of. 

19 W. R, Cr. 43 
See Witness— Criminal Cases— Sum- 
moning Witnesses. 

X. L. R. 25 Cale. 863 
2 C. W. XX. 465 

1. — ~ — — * — - 44 Court of compe- 

tent jurisdiction.” Meaning of the expression “ a 
Court of competent jurisdiction ” in s. 537 of the 
Criminal Procedure Code, considered. Queen-Em- 
press v. Krishnabhat . X. L. R. 10 Bom. 319 

2, ^ — ' Summons , ' issue 

of — Fresh summons issued on the same information 
— Irregularity in procedure. Where on an inform- 
ation a summons is issued to the accused, and 
owing to its disclosing no offence, a fresh summons 
is issued without any fresh or supplemental in- 
formation, the error, omission or irregularity in 
the fresh summons is not sufficient under s. 537 
of the Criminal Procedure Code, to upset the 
finding and sentence unless it has in fact occa- 
sioned 44 a failure of justice,” that is, unless it has 
unfairly affected the accused’s defence on the 
merits. Emperor v. Jeevanji (1907) 

X. L. R. 31 Bom. 611 

: s. 540 (1872, s. 192). 

See Magistrate, jurisdiction of — 
General Jurisdiction. 

I. L. R. 24 Cale. 16T 
4 a W. XX. 604 


See Complaint — Power to refer to 
Subordinate Magistrate. ' ; 

3 B. L. R. A. Cr. 67 
5 B. Xj. R. 160 
7 B. Xj. R. 513 
9 B. Xj. R. 146, 147 note 

See Criminal Proceedings. 

X. Xj. R. 28 Calc. 104 
See Criminal Trespass. 

I. L. R. 22 Cale. 391 
See Emigration Act. 

X. Ij. R. 31 Bom. 611 

See False , Evidence — Contradictory 
Statements . . 6 C. W. XX. 840 

See Joinder of Charges. 

I. Xi. R. 12 Mad. 273 
I. Xi. R. 14 All. 502 
X. L. R, 14 Cale, 395 
X. L. R. 20 Cale. 413 
4 C. W. XX. 656 
5 C. W. XX. 294, 866 
I. Xj. R. 29 Cale; 385 
I. L. R. 26 Mad, 125 
See Judgment — Criminal Cases. 

I. L. R. 20 Cale. 353 
X. L. R. 21 Cale. 121 
I. Xj. R. 23 Calc, 502 
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CRIMEKTAI. PBOCEDTJBE CODE, ACT 
V OP 1898 (X OP 1882 ; X OP 1872 ; 
VIII OP 1869 ; XXV OP 1881)— contd. 

s. 540 — condd . 

See Penal Code, s. 1S2. 

I. Ii. E. 12 Mad. 451 

See Witness — Criminal Cases — Exam- 
ination of Witnesses — Generally. 

1. 1*. E. 24 Gale. 107 

See Witness— Criminal Cases — 
Summoning Witnesses. 

0 C. W. 3ST. 98 

Examination of Witnesses — 

Examination by Court. 

I. D. E. 29 Cale. S87 

See Witness — Criminal Cases — Exam- 
ination of Witnesses — Cross-Exam- 
ination . I. Xi. B. 14 Calc. 245 
I. Ij. B. 24 Cale. 288 

See Witness — Criminal Cases — Sum- 
moning Witnesses . 21 W. R. Ci\ 01 
I. It. B. 8 All. 008 

" 7 — — — Order of examination of 

witnesses. It is not intended by s. 540 of the Code 
of Criminal Procedure, 1882, that a Judge shall re- 
verse the order of a Sessions trial and call the wit- 
nesses summoned for the defence before the case for 
the prosecution is closed. Queen-Empress v. Har- 
gobind Singh . . I. L. B. 14 All. 242 

ss. 545, 540 (1872, s. 308 ; 1861-09, 

See Compensation— Criminal Cases — : 
For Loss or Injury caused by Off- 
ence . .1. L. B. 24 Mad. 305 

See Death by rash or negligent act. 

I. L. B. 30 Calc. 302 

See Fine . 3 C. L. B. 404, 405 note 

I. D. B. 12 Mad. 352 
I. Is. B. 19 All. 1X2 

s. 548 (Presidency Magistrate’s 
Act, 187 s. 170)— Prosecutor, rights of — “ Per- 
son affected by an order™ — Application for copy 
of order and depositions , refusal of — Specific Relief 
Act (I of 1877 ), ss. 7 , 45. All prosecutors whose 
■charges are dismissed by the Presidency Magis- 
trate are affected by the order of discharge, and 
are therefore entitled, under s. 170 of the Presid- 
ency Magistrate’s Act, to obtain copies of the order 
made by, and of the deposition taken before, the 
Magistrate. In the matter of the Empress v. 
Dinonath Roy 

I. Xi* B. 8 Cale. 166 : 10 C. I*. B. 190 

— — — s, 551 — U nl awful detention for an un- 
itin' ful purpose — Infant) custody of. A Hindu girl, 
under the age of 14 years, went of her own accord 
to a Mission house, where she was received and 
allowed to remain. The mother and husband of 
-the girl thereupon applied to the Magistrate, who 
took proceedings under s. 551 of the Criminal Pro- 


s. 44). 


CBXMOTAXi PBOCEDTJBE CODE ACT 
V OP 1898 (X OP 1882 ; X OP 1872 ; 
VIII OP 1809 ; XXV OP 1861 )—<:ontd. 

— . — s. 551 — condd. 


cedure Code. The lady superintendent of the 
Mission house denied that the girl was legally 
married, and alleged that she was practically being 
brought up with the connivance of the mother to a 
life of prostitution. The Magistrate, after record- 
ing evidence, found that the girl was legally 
married ; that the other allegation was not estab- 
lished ; and that, although she went to and re- 
mained in the Mission house of her own free will, 
there was, under the circumstances, an unlawful 
detention for an unlawful purpose. He further 
found that there were no facts established which 
would disentitle the husband or the mother to the 
custody of the girl, and passed an order under the 
section directing the girl to be restored to her 
mother. Held, that, upon the facts as found by 
the Magistrate, as it was immaterial whether the 
girl did or did not consent to remain at the Mission 
house, there was an unlawful detention within the 
meaning of these words as used in the section, as 
the girl was kept against the will of those who were 
lawfully entitled to -have charge of her. Held, also, 
that s. 551 applying only, as it does, to women and 
female children, must not be construed so as to 
make it include purposes which, although not un- 
lawful in themselves, might only become so when 
entertained towards a child in opposition to the 
ivishes of its guardian, but that the purpose, whe- 
ther entertained towards a woman or a female 
child, must be in itself unlawful. Held, conse- 
quently, that in the circumstances of the case 
there was no detention for an unlawful purpose, and 
that the Magistrate had no power to make the 
order. Held, further, that, although the Magis- 
trate had no power under the section to make the 
order he did, it did not follow that the Court should 
direct ’the girl to be restored to the custody of the 
lady superintendent, even if it had the power to 
do so, and that, having regard to the circumstances 
of the case, there was nothing to justify such an 
order hems' passed. Abraham v. Mahtabo 

I, Is, B. 18 Cale. 487 

s. 552. 

See Criminal Procedure Code, ss. 476, 
552 . . . 9 C. W. TL 1030 

s, 556 (Act X of 1882, s. 555). 

See. Bench of Magistrates. 

I. L. B. 10 Cale. 194 

See Magistrate' — General Jurisdiction . 

I. L. B. 24 Mad. 238 

See Sessions Judge, jurisdiction op. 

7C.W.N.708 


1* ■ Meaning of *\-per». 

sonalljj interested ™ — Sub-Covmiittee of : Municipal 
Board advising a prosecution. Held , that a Magis- 
trate, who had been a member of a Sub-Committee 
of a Municipal Board, which recommended the 
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CRIMINAL PROCEDURE CODE, ACT i CRIMINAL PROCEDURE CODE, ACT 
V OP 1808 [(X OP 1882; X OP 1872; 1 V OP 1898 (X OP 1882; X OP 1872; 

VIII OP 1809 ; XXV OP 18Ql)—contd. '■ VIII OP 1889 ; XXV OP 186I)—c<m~M. 


s. 550 — condd. 

prosecution of a certain person for an alleged obs- 
truction caused by him in a public thoroughfare, 
was not, by reason, only of this fact, u personally 
interested ” in the case afterwards initiated against 
such person so as to be debarred under s. 556 of 
the Code of Criminal Procedure from trying it. 
The Queen v. Hanisley, L. B. 8 Q. B. D. 383, re- 
ferred to. Emperor v. Mohan Lal (1905) 

I. Xj. R. 27 All. 25 

2. - - - Meaning of “ per- 

sonally interested ” — Magistrate making himself a 
witness in a case which he is trying. On a day when 
the Courts were closed for the Christmas holidays 
two persons came to a Magistrate’s private house, 
and there made an oral complaint to him. When the 
Courts reopened the same persons filed a written 
complaint in the Magistrate’s Court, which resulted 
in certain persons being put upon them trial before 
the same Magistrate for an offence under s. 323 of 
the Penal Code. During the course of the trial the 
Magistrate considered it his duty to record his own 
evidence as to the circumstances attending the 
making of the oral complaint at his house, and he 
was duly, cross-examined and re-examined. Held, 
that the Magistrate could not be considered to be 
' u personally interested ” in the case within the 
meaning of s. 556 of the Code of Criminal Procedure. 
In the matter of petition of Ganeshi , I. L. JR. 15 All. 
192, and The. .Queen v. Handsley , L. R. 8 Q. B. D. 
383 , followed. Hari Kishore Mitra v. Abdul Bahi 
Miah , I. L. B. 21 Gale. 920 ; Grish Chandra Ghosh 
v. Queen-Empress , I. L. JR. 20 Calc. 857 / Queen - 
Empress v. Manlkam , I. L. B. 19 Mad. 263 , and 
Serjeant v. Dale , L. B. 2 Q. B. D. 558 , referred to. 
Emperor v. Nanhe (1905) . I. L. R. 27 Ail. 83 

s. 557. 

See Presidency Magistrate. 

I. Xi. R. 23 Bom. 490 

s. 558 (1872, s. 539: 1881-69, s. 

444). 

See Arms Act, 187S, s. 19. 

I. L. R. 8 Gale. 473 

See Bengal Act VX op 1865. 

B. U. R. A. Gr. 89 

See General. Clauses Consolidation 
Act, 1868, s. 6 . X. I*. R. 6 Mad. 380 

s. 500. 

See Compensation — Criminal Cases— 
To Accused on Dismissal of. Com- 
plaint. 

s. 502. 

See First Offenders. 

I. L. R. 24 All. 808 

- — — - Rower conferred by sec- 

tion not confined t° Courts of first instance. The 


s. 582 — condd. 

power of passing orders under s. 562 of the Code of 
Criminal Procedure is not confined to Courts of 
first instance. Emperor v. Birch, I. L. B. 24 All. 
396 , approved. Narayanaswami N audit v. Em- 
peror (1906) . . I. Xi. R. 29 Mad. 587 

s. 585 (4)— Penal Code (Ad XLV of 

I960), ss. 176, 177 — Meaning of words “ for the com- 
mission of an offence.” The second part of s. 176 
of the Penal Code, which provides an aggravated 
punishment for omitting to give notice to a public 
servant, when such, notice is required for prevent- 
ing the commission of an offence, applies only when 
the object is to prevent the commission of a parti- 
cular offence, and not of offences generally. The 
notice of residence required to be given by convicted 
persons under s. 565 (4) is not required for prevent- 
ing the commission of any particular offence and 
the failure to give such notice must be dealt with 
under the first part of s. 176 of the Pena! Code. 
Emperor v. Hussain Beg (1908) 

X. I*. R. 81 Mad. 548 

CRIMINAL PROCEEDINGS. 

See Compromise I. Xi, R. 85 Gale. 1010 

See Criminal Procedure Code, s. 107. 

I. Xj. R. 81 Gale. 850 

See Evidence . X. L. R. 85 Gale. 1010 

effect of striking off — 

See Possession, order of Criminal 
Court as to — Striking off Proceed- 
ings . . I. Xi, R. 20 Gale. 807 

■;~-i — expenses of— 

See Hindu Law — Alienation — Aliena- 
tion by Widow— What constitutes 
Legal Necessity . 0 C. W. N. 848 

— ... — institution of— 

See Complaint — Institution of Com- 
plaint and Necessary Preliminar- 
ies. 

See False Charge. 

— revival of— 

See Complaint — Revival of Complaint. 
See Criminal Procedure Code, 1898, 
ss. 436. 438 (1872, s. 296). 

I. Xj. R. 4 Gale. 18, 647 
I. L. R. 2 Ail. 570 

■ See Revision — Criminal Cases — Dis- 
charge of Accused. 

See Revision — Criminal Cases — Re- 
vival of Complaint and Re-trial. 

— stay of— - 

See High Court, power of. 

I. Xj. R« 80 Mad. 226 
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WlTHDRAWAL OE CASES.' 

See Possession, order of Criminal 
Court as to — Transfer or With- 
drawal of Proceedings* 

I. L. R. 22 Gale. 898 
,1* t — — : ; Dispute as to right to give 
girl m marriage. The practice of instituting 
criminal proceedings with a view to determining 
disputes arising in cases as to the right to give a 
girl m marriage condemned. In the matter of 
Impress v. Abdool Kurreem 

I. X., R. 4 Gale. 10 : 3 C. L. R. 81 

2. - ___ Waiver — Waiver or consent by 

Prisoner Recording statements of Witnesses. The 
jai or of a district jail being accused by one of the 
jan clerks of falsifying his accounts and defrauding 
the Government, the matter was enquired into by 
the District Magistrate, and the jailor was, by the 
Magistrate’s order, placed on trial before a Bench 
ol Magistrates, consisting of the District Magistrate 
himself, Zy the Officiating Superintendent of the 
jail, and three other Honorary Magistrates. The 
prisoner and his pleaders were alleged to have stated 
before the commencement of the trial on beino- 
questioned that they had no objection to the com* 
position ol the Bench, but after the charges had 
been framed, the prisoner’s counsel objected to 
the Bench as formed. The District Magistrate 
(lireeted the Government pleader to prosecute, and 
)otn lie District Magistrate and L gave evidence 
Air the prosecution. After the case for the proseeu- 
■lon was.. closed, two formal charges were drawn up, 
namely, that the prisoner had debited Govern- 
ment with the price of more oil-seed than he ac- 
tually purchased, and that he had received payment 
for certain oil at a higher rate than he credited to 
Coiernment.. The moneys, the receipt of which 
were the subject of the first charge, were obtained 
by the prisoner on the strength of certain vouchers 
winch he had induced L to sign as correct, and L 
had sanctioned the sale at the rates credited to 
Government. Upon the prisoner’s giving the 
names of the witnesses, he intended to call in his 
defence, L was deputed by his brother Magistrates 
to examine some of them who were connected with 
the jail, m order 44 to guard against deviation,” 
and the^ depositions so taken were placed on the 
record, 4 to be used by either party, though not 
themselves, as evidence.” The prisoner was con- 
Dn a motion to quash the conviction : — 
Meta, ''that the recording the statements of the pri- 
soner s witnesses was irregular. Criminal proceed - 
mgs are bad unless they are conducted in the 
manner prescribed by law, and if they are substan- 
tially bad, the defect will not. be cured by any waiver 
or consent of the prisoner. Queen v. Bhol\- 
* ath Sen I. D. R. 2 Gale. 23 : 25 W. R. Or? 57 


. , ~TZ — — Waiver— Want of 

jurisdiction. No person can by waiver or consent 
' euable a ‘ Magistrate or a Judge to try a case wiiich 


he is disqualified to try by some circumstance not 
personal to the accused. In the matter of the 
petition of Quiros. Empress v. Allen 

I. L. R. 6 Gale. 83 : 8 C. L. R. 46S 

Bias . of Judge — Magistrate's 


• * 7 -,. , — v* w wugc — m agisirates 

jurisdiction where complainant is his private servant 
~~ Legality of conviction and sentence passed by such 
Magistrate in such a case. The mere circumstance 
that a trying Magistrate is the master of the com- 
plaint does not deprive the Magistrate of his juris- 
diction, though it is expedient that such a com- 
plaint should be referred to another Magistrate. 
In re the petition of Basapa I, L. R. 9Rom. 172 

Jit-—- i — T — Summary jurisdiction 
wrongly exercised-— Unlawful assembly armed 
with deadly weapons— Splitting offence— Right of 
appeal, deprivation of. No Magistrate is entitled 
to split up an offence into its component parts for 
the purpose of giving himself summary jurisdiction, 
if a charge of an offence not triable* summarily is 
laid and sworn to, the Magistrate must proceed with 
the case accordingly, unless he is at the outset in a 
position to show from the deposition of the com- 
p amant that the circumstances of aggravation are 
ready mere exaggeration and not to be believed. 
Therefore, a Magistrate, when he has before him a 
person charged with having been armed with a 
deadly weapon while a member of an unlawful 
assembly, is not at liberty to disregard that part of 
the charge which charges the prisoner with, having 
been armed with a deadly weapon, and so to give 
himself jurisdiction to try the case summarily, and 
aen by inflicting a sentence of imprisonment not 
exceeding three months to deprive the prisoner of 
ms right of appeal. Empress v. Abdool Karim:,. 
Empress v. Golam Mahomed 

I. Xj. R. 4 Gale. 18 : 3 C. L. R, 44 


" Exercise of sum- 
mary jurisdiction after inquiry into charge which can - 
not be, tried summarily — Criminal Procedure Code 

^ Ct i n 7 f 60 — Summary , procedure under 

Penal Code , 6*. 323, after enquiry into charges under ss. 
Ui and 3l4. A first class Magistrate took a case on 
his hie and commenced a regular enquiry therein 
under ss. 147 and 324 of the Indian Penal Code * 
but after hearing evidence and being of opinion that 
only an offence under s. 323 of the Indian Penal 
Code had been made out, he proceeded to deal with 
the case summarily. Held, that, inasmuch as the 
evidence adduced was not sufficient to justify a 
committal, but clearly disclosed an offence over 
which he had summary jurisdiction, the Magistrate 
xyas right in acting as he did. Such a course is 
different to disregarding part of a charge for the 
purpose of dealing with a case summarily. The 
High Court will not interfere where a Magistrate 
has bond pie acted in the interests of justice. Em- 
press v. Abdool Karim, /. L, R, 4 Calc, 18, distin 
guished. Queen-Empress v. Rangamani ’ 

C R. 22 Mad, 450 
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7. Objectionable procedure— 

Accused affirmed and examined — Appointment of 
Magistrate who convicted accused, to he Crown Pro - 
secutor- — Might of prisoners to converse privately with 
pleader — Magistrates sitting on bench in Judge's Court 
during trial. ' Upon an inquiry which the High Court 
directed the Sessions Judge to make into an allega- 
tion that a confession was made under such circum- 
stances as to be inadmissible in evidence, the pri- 
soners were ordered to be, and were, solemnly 
affirmed and the prosecution neither objected to 
the form of the order nor to the affirmation of the 
prisoners, and, moreover, cross-examined them, but 
objected to their evidence being used upon the 
return of the inquiry. It was held that the objec- 
tion, though possibly good if taken in time, was too 
late, and that the evidence of the prisoners might 
be used, whether the order directing them to be 
affirmed was correct or otherwise. The appointment 
of the Magistrate, who, in the first instance, had 
tried and convicted the accused, to be Crown Pro- 
secutor to conduct an enquiry subsequently directed 
in the same case, censured as being unprecedented 
and objectionable. A Public Prosecutor should be 
without a personal interest in the cases which he 
■conducts. Prisoners should be allowed to have 
free converse with their vakils out of the hearing 
of the police officers in charge of such prisoners. It 
is undesirable that Magistrates whose decisions are 
under appeal, or who have been engaged in promot- 
ing the prosecution, or police officers concerned in 
a case, should sit on the bench beside, or converse 
privately in Court with, the Judge who is engaged 
in trying the prisoner’s appeal. If the Appellate 
Judge wishes to ascertain any facts relating to the 
case from the Magistrate who convicted the accused, 
he should examine the Magistrate upon oath or 
solemn affirmation, in the same manner as an ordi- 
nary witness. Reg. v. Kashinath Dinkar 

8 Rom. Cr. 126 

8. — — Magistrate actively 

employed in prosecution— -Judge on appeal . Where 
a Magistrate took an active part in the prosecution 
of the prisoners, and recorded the evidence of the 
material witnesses preliminary to deciding whether 
the case should go to trial or not, and by whom it 
should be tried, it was held that he was not a proper 
Court to hear the appeal from the conviction come 
to in the case. In the matter of the petition of, Het 
Lall Roy . . . 22 ¥. R. Or. 75 

9. — : Trial by Magis- 

trate instituted by him as Collector. The District 
Magistrate should not himself try a case in which he 
instituted the prosecution as Collector. Queen v. 
Nadi Chand Poddar . 24 W. R. Cr. 1 

: 10. — — - — — Interest of Ma- 

gistrate in convicting prisoner— Penal Code , s. 188 
— Beng. Act V of 1876 , s. 256 - — Disobedience of law- 
ful order— Disqualification of Judge. On the 29th 
of March 1883, the Municipal Commissioners of 
Commillah at a meeting issued an order under s. 256 
of the Bengal Municipal Act of 1876. The accused , 


CRIMINAL PROCEEDINGS — contd. 

was tried and convicted before the District Magis- 
trate under s. 188 of the Penal Code, and fined RlOO 
for having disobeyed that order. The Magis- 
trate, who tried and convicted the accused, was 
present as Chairman of the Municipal Commissioners 
at the meeting of the 29th of March, when 
the order was passed for disobedience of which the 
; accused was tried and convicted. Held, that the 
i conviction was illegal and must be set aside. Ser- 
geant v. Dale, L. JR. 2 Q.B.D. 558 , cited and 
followed. Kharae: Chand Pal v. Tarack Chunder 
Gupta , . I. L, R. 10 Calc. 1080 

11. — Irregularity — Criminal Pro- 

cedure Code, 1861, s. 4 39. Where a Deputy Magis- 
trate did not draw up a charge in accordance with 
s. 250 of the Code of Criminal Procedure, but gave 
the accused clearly to understand the nature of the 
charges made against them, the irregularity was 
held to fall within s. 439 of that Code. Bhugwan 
v. Doyal Gope . . . 10 W. R. Cr. 7 

12. Preliminary inquiry— Per - 

jury. It is necessary to a proper preliminary 
enquiry that the accused (or, under certain circum- 
stances, his agent) should be present; that the 
witnesses whose evidence is to be the foundation 

' of the commitment should be examined before 
him ; and that . he should have the opportunity of 
cross-examining them. It is essential, too, in a 
case of perjury, that he should know at what period 
he ceased to be a witness and his position was 
changed to that of the accused. Queen v. Kali- 
churn Lahooree . . 9W.E. Cr. 54 

13. Summons — Omission to comply 

with formalities before service of summons . The 
omission to comply with prescribed formalities be- 
fore issuing the summons will not vitiate the pro- 
ceedings after summons, so as to enable a complain - 

. ant to re-open the case. Eastern Bengal Rail - 
way Company v. Kalidas Dutt 23 W. R. Cr. 68 

14. Contempt of Court— Post- 

i ponement of final order — Irregular procedure. Where 
a Magistrate in whose presence contempt was com - 
mitted took cognizance of the offence immediately, 
but, in order to give the accused an opportunity 
of showing cause, postponed his final order for 
some days : — Held, that such action, though it might 
be irregular, was not illegal, and as the accused had 
: not been in any way prejudiced, was covered by 
s. 537 of the Criminal Procedure Code. Queen-, 

, Empress v. Paiambar Bakhsh 

I. L. R. 11 AIL 361 

15. — Commitment— Irregular Com- 

mitment-Want of jurisdiction — Criminal Proce- 
dure Code, 187.2, ss. 33. 63. S. 33 of Act X of 1872., 
contemplates the contingency of a case which has 
been enquired into at the proper place, as indicated 

j by s. 63 of that Act, being committed to the proper 
; Court of Session by a particular Magistrate not 
i duly empowered by law to make such commitment , * 
: and not of a case which has been enquired into in a 
district in which it was not committed, being com- 
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I. Xi. R. 17 AIL 38 

17* Title, question of —Criminal 

Procedure, Code, 1872 , ss. 491, 530 — Dispute likely to 
muse breach of the peace — Decision on title by Civil 
Court — Police report., incorporation of, by reference. 
On the 20th. of March 1879, A applied to have cer- 
tain lands, which he had lately purchased, regis- 
tered in his name. The order of the Deputy Collec- 
tor, declaring that A had proved possession and 
was entitled to registration, was not passed until 
the 24th .December 1879. Prior to A’s purchase, 
B and G had, on the 0th March 1879, obtained re- 
gistration of the same property. The proceedings 
were sent to the Commissioner, who, on the 29th 
September 1880, declared A to be entitled to the 
land ; and in October the registration in the names 
pf B and C was' cancelled, and A* s name was finally 
registered. In July 1880, proceedings under s. 530 
of the Criminal. Procedure Code were commenced 
upon .the petition of certain raiyats, who alleged , 
that other raiyats, at the instigation of A, were go- 
ing to do acts which would lead to a breach of the 
jHJace. The Deputy Magistrate, the same person 
who, as Deputy Collector, had decided the land- 
registration ease in favour of A, proceeded under 
s. 530 to consider the question as to who was in 
possession, and found B and C were in possession. 
field, that the Deputy Magistrate could not, in 
these proceedings, set aside the order which he had 
made in the registration case, as that order could 
only be set aside in a regular suit. The proceedings 
recorded by the Deputy Magistrate did not set 
forth in express language that he was satisfied that 
a dispute likely to create a breach of the peace 
existed in respect of the land in question between 
A on the one side and B and O on the other, nor 
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diced by the mistake of the Magistrate, there was 
no sufficient ground for setting aside his conviction 
or ordering a new trial. Queen v. Bazt t 

B. L. R. Sup. Vol. 750 : 8 W. R. Cr. 47 

20. — — — - — — Joint trial of 

persons charged with distinct offences . Trial of four- 
teen persons together charged with distinct offences 
(committing public nuisances) under ss. 290, 291 
of the Penal Code, held to be an irregularity cal- 
culated to prejudice the accused. Convictions 
quashed. Pulisanki Reddi v. Queen 

I. L. R. 5 Mad. 20 

21. Irregularity in 

criminal trial — Improper joinder of charges — 
Criminal Procedure Code. , 1882, ss. 233 and * 537. 
Semhle ( per Petheram, C.J.): That if a man were 
tried for four specific offences of the same kind at 
one trial, such procedure would not be merely an 
irregularity which could be cured by s. 537 of the 
Code, but a defect in the trial which would render 
the whole trial inoperative, unless possibly it 
could be cured by some subsequent proceeding by 
striking out some portion of the charge. In the 
matter of Luchminarain I. L. R. 14 Calc. 128 

22. Offences of same 

kind not within year — Failure of justice- — Applica- 
tion of s. 537 of the Code of Criminal Procedure — 
Power of Full Bench to send case hack to referring 
Bench for final disposal — Pules of the High Court, 
Calcutta , Appellate. Side , Ch. V , Rule 5 — Code of 
Criminal Procedure {Ad V of 1898), ss. 233 , 234 
and 537 . Held , that s. 537 of the Code of Criminal 
Procedure can be applied to any case in which the 
trial has been held on charges joined together 
contrary to s. 234 of that Code. In the matter of 
Luchminarain , I. L. P. 14 Calc. 128, Queen- 
Empress v. Ghandi Singh, I. L. E. 14 Calc . 395, 
and Raj Chunder Mozumdar v. Gour Chunder Mo - 
zumdar , I. L. R. 22 Calc . 176 , overruled. In the 
matter of Abdur Rahman I. L. R. 27 Calc. 889 

4 C. W. N. 056 

28. — Misjoinder of parties. A 

misjoinder of parties is not fatal to the proceed- 
ings, but is an irregularity which requires that the 
Court should consider whether under the terms of 
s. 537 of the Code of Criminal Procedure it has in 
fact occasioned a failure of justice. Kali Prosad 
Mahisal v. Queen-Empress I. L. R. 28 Calc. 7 

Kabukalal v. Ram Charan Pal 

I. L. R. 28 Calc. 10 
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first case, eventually convicting the accused in the- 
first case. Held, that such a procedure constituted 
a grave irregularity, but that, under the circum- 
stances of the particular case, the irregularity was 
cured by s. 537 of the Criminal Procedure Code. 
Bachu Mullah v. Sia Ram Singh 

I. Is, R. 14 Calc. 358 

25. — Joint trial— Criminal Pro- 

cedure Code, ss. 107 , 112, 117 , 118, 239 , 537— 
Opposing factions dealt with in one proceeding »■ 
Upon general principles, every person is entitled, 
in the absence of exceptional authority conferred 
by the law to the contrary effect, when required 
by the judiciary either to forfeit his liberty or to 
have his liberty qualified, to insist that his case 
shall be tried separately from the cases of other 
persons similarly circumstanced. Where an order 
has been passed under s. 107 of the Criminal Pro- 
cedure Code requiring more persons than one to 
show cause why they should not severally furnish 
security for keeping the peace, the provisions of 
s. 239 read with s. 117 are applicable, subject to 
such modifications as the latter section indicates, 
and to such procedure as the exigencies of each" in- 
dividual case may render advisable in the interests 
of justice. A joint inquiry in the case of such per- 
sons is, therefore, not ipso facto illegal ; and even 
in cases where one and the same proceeding taken 
by the Magistrate under ss. 107, 112,117, and 118 
improperly deals with more persons than one, the 
matter must be considered upon the individual 
merits of the particular case, and would at most 
amount to an irregularity which, according to the 
particular circumstances, might or might not be 
covered by the provisions of s. 537. Queen-Em- 
press v. Nathu, I. L. R. 6 All. 214, and Empress v. 
Batuk, All. W. N. (1884) 54 , referred to. Where 
according to the nature of the information received 
by the Magistrate, there were two opposing parties 
inclined to commit a breach of the peace : — Held , 
applying by analogy the principles relating to the 
trial of members of opposing factions engaged in a 
riot, that the Magistrate acted irregularly in taking 
steps against both parties jointly, and in holding 
the inquiry in a single proceeding. Such proce- 
dure is not ipso facto null and void, but only 
where the accused have been prejudiced, by it. 
Empress v. Lochan, All. W. N. (1881) 98, and 
Hossein Buhsh v. Empress, I. L . R. 6 Calc. 96, 
referred to. Queen-Empress v. Ardool Kabul 

I. L. R. © All. 452 

26. — Criminal Pro- 

cedure Code , ss. 535 and 537 — Joint trial for sepa- 
rate offences — Irregular procedure. A Magistrate 
tried A for theft and B and G for rescuing A from 
lawful custody, and convicted A, B, and C in one 
trial. A appealed, and B and C appealed sepa- 
rately. No objection was taken in the petitions of 
appeal to the procedure of the Magistrate. Held , 
on revision, that the convictions might stand. 
Queen- Empress v. Kutti . I. L, R. 11 Mad. 441 


24. Cross-cases — Irregularity in 

criminal trial — * Rioting , counter charges of— Cross- 
cases taken together — Criminal Procedure Code (Act 
X of 1882), s. 537 — Irregularity prejudiririg the 
accused — “ Failure of justice A Magistrate, 
there being counter charges of rioting and assault 
before him, took up and tried one of such cases, 
and having heard the evidence for the prosecution 
called on the counter case, and in this latter case 
examined as witnesses some of the accused in the 



27. 


Criminal Pro- 


cedure Code ( Act X of 1882), ss . 233 , 234, 337- 
Separate charges for distinct offences. .Five persons 
were charged with having committed the offence of 
rioting on the 5th December ; four out of those 
persons and one F were charged with having com- 
mitted the offence of criminal trespass on the 9th 
December. These two cases were taken up and 
tried together in one trial, and were decided by one 
judgment. Held, that the trial was illegal, and the 
defect was not cured by s. 537 of the Criminal Pro- 
cedure Code. In the matter of the petition of 
Chandi Singh. Queen-Empress v. Chandi Singh 
I. Xi. R. 14 Calc. 395 

See Bishnu B anwar v. Empress 

1C.W.K. 35 

28. «. Code of Crimp 

nal Procedure, ss. 233 and 537 — Obtaining a minor 
for prostitution — Penal Code, ss. 372, 373 — Mis- 
joinder of charges — Immaterial irregularity. A 
woman, being a member of the dancing girl caste, 
obtained possession of a minor girl and employed 
her for the purpose of prostitution ; she subse- 
quently obtained in adoption another minor girl 
from her parents, who belonged to the same caste. 
She and the parents of the second girl were charged 
together under ss. 372, 373 of the Penal Code. The 
charges related to both girls. Held, (i) that the 
two charges should not have been tried together, 
but irregularity committed in so trying them had 
caused no failure of justice ; (ii) that ss. 372, 373 
of the Penal Code may be applicable in a case where 
the minor concerned is a member of the dancing 
girl caste. Per Muttusami Ayyar, J.—It would 
be no offence if the intention was that the girl 
should be brought up as a daughter, and that, when 
she attains her age, she should, be allowed to select 
either to marry or follow the profession of her 
prostitute mother. Queen- Empress v. Ramana 

I. L. B. 12 Mad. 273 

29. — — — — — - — Irregularity pre- 
judicing the accused— Rioting, counter charges j 

of— Gross-cases tried together — Evidence, in one case j 
considered in ■ the other— Criminal Procedure Code ! 
'{'Act X of 1882), ss. 233, 239, 537 — Illegality — Fight j 
■between two parties not u transaction ’*■ — P Joinder I 
of charges Where two cross- cases of rioting and | 
grievous hurt were committed separately for trial j 
before a Sessions Judge, who, having heard the ! 
evidence in the first case, heard the evidence in the ! 
second case, examined some of the accused in the ! 
one case as witnesses for the prosecution in the 
other and vice vend, and subsequently heard the ! 
arguments in both the cases together, and the j 
'. opinions of the .assessors (who were . the - same in ! 
both the cases) were taken at one time, and both ! 
the cases were dealt with in one judgment:— Held , J 
that this mode of trial, although irregular, did not j 
prejudice the accused in their defence, and that, 
under such circumstances, a re-trial was not made 
necessary by reason of such irregularity. Queen v. 
Bazu, B. L. R. Sup. Yol 750 : 8 W. R. Cr. 47, 
and Queen v. Surroop Chunder Paid , 12 W. R. Cr , 


75, approved. Nor did the examination of the ac- 
cused, who were on their trial in one case as wit- 
nesses for the prosecution in the other, affect the 
validity of their conviction. Observations in Raclm 
Mullah v. Sia Ram Singh, I. L. R. 11 Gale. 358 , 
dissented from. Hussein Buksh v. Empress , 
I. L. R. 6 Calc. 96, considered and distinguished. 
Semble : A fight between two parties cannot be 
treated as a ‘ transaction ’ within the meaning of 
s. 239 of the Code of Criminal Procedure. On the 
law as contained in that section, the two parties 
cannot regularly be charged in the same trial. 
Queen-Empress v. Chandra Bi-iuiya 

I. L. B. 20 Gale, 537 


Aggregate sentence instead 


of separate sentences — Material error or defect. 
Two prisoners, having been convicted by an 
Assistant Judge of forgery and other offences, 
were sentenced each to an aggregate amount of 
punishment which the Court was competent to in- 
flict, but without specifying the several penalties 
awarded for each offence. On reference by the 
Sessions Judge under s. 434 of the Criminal Proce- 
dure Code: — Held, that it was an irregularity on 
the part of the Assistant Sessions Judge not to pass 
a separate sentence under each independent head 
of the charge, but that it was not an error or defect 
in consequence of which the High Court could 
reverse or alter the sentence on revision. Reg. v. 
Vinayak Trimbak. 2 Bom. 414 : 2nd. Ed. 391 


Pending case — Case not finally 


disposed of — Criminal Procedure Code , 1882 , s. 537 . 
8. 537 does not apply to a pending case, but only to ■ 
a case which has been finally disposed of. Nil- 
ratan Sen v. Jogesh Chandra Buttacharjee 

I. L. B. 23 Calc. 983 : 1 C. W. 3ST. 58 

32. - — — Irregularity— Criminal Pro- 

cedure Code, 1882 , s. 537 (1872, 283; 1861-69, 
ss. 426 , 432). — Irregularity prejudicing prisoner in 
his defence. An omission by a Magistrate to hold a 
preliminary inquiry on a charge under s. 307 of the 
Penal Code of attempting to murder was, on appeal 
by the prisoner to the High Court, held to be an 
irregularity which prejudiced the prisoner in her 
defence and the proceedings were ordered to b© 
quashed, and a new trial held. Queen v . Itwarya 
14 B. L. B. 54 : 22 W. B. Cr. 14 


Irregular appoint- 


ment of jurors. Where the Magistrate had appoint- 
ed as jurors persons who had been appointed bv the 
opposite party, it was held to be an error affecting 
the merits of the ease. Shatyanundo Ghosal v. 
Camperdown Pressing Co. . 21 W. B. Or. 48 

34. 

lion of jurors 
s. 240. Per Field 


; Irregular ■ seise * 

Criminal Procedure Code, 1872, 
J .—Irregularities under s. .240 of 
the Criminal Procedure Code in the selection of the 
jurors, and in the admission of the deposition of a 
medical witness, treated, it not being shown that 
the prisoners had been thereby prejudiced, as being 
objections which ought not to bo entertained for 
the purpose of interfering with the verdict, regard 
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being had to the provisions of s. 283 of the Criminal 
Procedure Code and s. 167 of the Evidence Act. 
hh the matter of the petition of Jhubboo Mahton. 
Empress v. Jhubboo Mahton 

I. Ii. R. 8 Calc. 789 : 12 C. L. R. 288 

85. —v , - — Criminal Proce- 

dure Code, 1872, s. 283— Penal Codec s. 181 — Irre- 
gular trial — Legal Practitioners Act {XVIII of 1879). 
Where three persons were tried together and con- 
victed, under s. 181 of the Penal Code, of having 
made false statements on solemn affirmation, about 
the same matter, in the course of an inquiry into 
the conduct of a pleader under the provisions of the 
Legal Practitioners Act * — Held, that the trial of 
the three prisoners together was a grave error of pro- 
cedure vitiating the trial. Kotiie Subha Chetti 

Queen . . . I. L. R. 6 Mad. 252 

38. — — Criminal Proce- 

dure Code , 1872, s. 283, and s. 144— Omission to 
reduce complaint to writing. Acting in violation of 
s. 144 of the Criminal Procedure Code, 1872, in not 
reducing the complaint to writing is not an irregu- 
larity for which an Appellate Court has power to 
reserve the judgment or sentence under s. 283. 
Anonymous .... 7 Mad. Ap. 25 

87. — - — — Criminal Proce- 

dure Code, 1872, s. 28 o Irregularity in trial before 
Magistrate. Where a person summoned to answer 
a charge of criminal trespass appeared and filed a 
written statement, and the Magistrate proceeded 
accordingly without recording a proceeding under 
s. 530 of the Criminal Procedure Code, it was held 
that the irregularity was covered by s. 283 of the 
Code, the rule therein laid down being intended to 
extend to all proceedings before Magistrates. Gour 
Mohun Majee v. Doollubh Majee 

22 W. R. Cr. 81 

38. , -r — — — — - — ■■■ — - — - — Criminal Proce- 
dure Code, 1872, s. 283 and s. 278— Error in omis- 
sion to fix time for hearing. Where the Appellate 
Court did not fix a reasonable time for the appear- 
ance of the appellant or his counsel as required bv 
s. 278, Act X of 1872, the error was held to invali- 
date the proceedings. In the matter of the petition 
of Hur Pershad . . 24 W. R. Or. 60 

89. — — Criminal Proce- 

dure Code, 1872, s. 283f— Irregularity in trial— Con- 
viction on wrong charge under Act XXI of 1856, 
s. 44. The accused, who held a license for the sale 
of imported liquors, sold country spirit, and was 
charged and convicted by the Assistant Magistrate 
under s. 44, Act XXI of 1856. The Assistant 
Magistrate on the same day found that the convic- 
tion should have been under s. 48 of the Abkari 
Law, and recorded a note to that effect. Held, 
that, as it was clear from the evidence recorded and 
from the answer ,of the accused that he was not 
misled as to the charge against him, and conse- 
quently in no way prejudiced by the erroneous 
description of the offence contained in the convic- 
tion, the conviction should be altered so as to brin^ 
it under s. 48, Act XXI of 1856. Queen v. Digam! 
BUR Shaha . . . 24 W. R. Cr. 8 
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40. __ — Irregularities in 

reception of evidence. The reception, as evidence 
against an accused person, of a confession which 
ought net to have been proved, and which is not in 
accordance with the law, and the grounding of a 
case against him upon such confession, must be held 
to be irregularities which seriously prejudice the 
prisoner. Queen v . Chunder Bhuttacharjee 

24 W. R. Cr. 42 

41. ■ ■ — — -i Evidence given at 

previous trial treated as examination-in-chief — Cri- 
minal Procedure Code, ss. 353, 537. — Evidence Act 
(I of 1872), s. 167 . At the trial of a party of Hindus 
for rioting, the Magistrate, instead of examining 
the witnesses for the prosecution, caused to be pro- 
duced copies of the examination-in-chief of the 
same witnesses which had been recorded at a previ- 
ous trial of a party of Mahomedans, who were op- 
posed to the Hindus in the same riot. These copies 
were read out to the witnesses, who were then cross- 
examined by the prisoners, and no objection to this 
procedure was taken on the prisoners’ behalf. The 
accused were convicted. Held, that, although the 
procedure' adopted by the Magistrate was irregular, 
the irregularity was cured by the provisions of 
s. 537 of the Criminal Procedure Code and of s. 167 
of the Evidence Act (I of 1872), as it was not shown 
that there had been any failure of justice or that 
the accused had been substantially prejudiced, and 
as the matters elicited in cross-examination were 
sufficient to sustain the conviction. Queen-Em- 
press v. Nand Ram . . I. L. R. 9 All. 609’ 

42. — — — - — — • — Criminal Proce- 

dure Code, s. 203 — i£ Examining ” — Written com- 
plaint attested by complainant on oath — Criminal 
Procedure Code, s. 537. Where a deposition in the 
shape of a complaint is made orally or in writing 
and is sworn to, the requirements of s. 203 of the- 
Criminal Procedure Code in regard to the examina- 
tion of the complainant are sufficiently satisfied. 
Held, therefore, where a Magistrate dismissed a 
complaint of criminal breach of trust without ex- 
amining the complainant on oath, but after the 
complainant had sworn to the truth of the matters 
alleged in the complaint, that the provisions of 
s. 203 had been sufficiently complied with, and, if 
not, that the irregularity was covered by the terms 
of s. 537. Queen-Empress v. Murphy 

I, L. R. 9 All. 666 

48. — — — — Criminal Proce- 

dure Code, ss. 268, 428, 537 — Material irregularity 
— Assessors, statement of deceased person not proved 
in presence of. Where in a trial for murder held 
with assessors the Court relied on a statement made 
by the deceased, and the evidence necessary to 
prove such statement was not recorded until after 
the close of the trial and the discharge of the asses- 
sors : — Held, that this amounted to a material irre- 
gularity which was not covered by s. 537 of the 
Code of Criminal Procedure. Queen-Empress u* 
Ram Lall . ' ' . ■ . I. L. R. 15 All. 136' 

44. : ■ Irregularity in. 

omitting to call on accused for defence — Criminal 
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Procedure Code (2882), s . 289 , -s. 423, cl. (d), and 
s. 537 — Misdirection to jury. The formality of 
-calling upon an accused person to enter on his de- 
fence under the provisions of s. 289 of the Criminal 
Procedure Code is not a mere formality, hut is an 
essential part of a criminal trial. Omission to do 
so occasions a failure of justice, and is not cured 
by s. 537 of the Code. To allow the jury to pro- 
nounce their verdict before the accused is called 
upon to enter on his defence is a misdirection, 
though the Judge omits to charge the jury at all. 
In such a case, el. (d) of s. 423 of the Criminal Pro- 
cedure Code does not stand in the way of the Appel- 
late Court’s interfering with the verdict of the jury. 
Queen-Empress v. Imam Ali Khan alias Nathu 
Khan 1. 1>. R. 23 Calc. 252 

45. _ Irregularity in 

omitting to examine witnesses — Trial by jury before 
Sessions Judge — Verdict of acquittal allowed after 
examination, of some only of the witnesses for the pro- 
secution. Certain persons were tried in a Sessions 
Court for the offence of dacoity. Sevan witnesses 
had been examined for the prosecution by the 
committing Magistrate and were bound over to 
give evidence at the trial. After five witnesses had 
been examined, the Judge asked the jury whether 
they wished to hear any more evidence, and, on 
their stating that they did not believe the evidence 
and wished to stop the case, the Judge recorded a 
verdict of acquittal. Held , that the procedure 
adopted wsa wrong, and that no final opinion as to 
the falsehood or insufficiency of the prosecution 
evidence ought to have been arrived at until the 
two remaining .witnesses had been examined. 
Queen-Empress v. Ramaltngam 

I. Lu R. 20 Mad. 445 

40. ' — . — : — • Irregularity in 

recording evidence in summons case— Criminal Pro- 
cedure Code (1882), ss. 260 (d), 355 , and 537 — * 
Evidence recorded by Native Magistrate in English. 
A Native Sub-Magistrate, who had not been au- 
thorized to take down evidence in English, recorded 
the memorandum of the substance of the evidence 
taken under s. 355 in that language. Held , that 
there was no provision in the Code prohibiting this 
procedure, and that, at any rate, it was merely an 
irregularity which would not vitiate the trial. 
Queen-Empress v. Gopal Go unban 

X. Xi. R. 19 Mad. 289 

47. —— — — _ — Night of accused 
to have witnesses re-summoned and re-heard — Crimi- 
nal Procedure Code (Act X of 1882), s. 350 (a), 
s. 537 — •Eight to have witnesses summoned and re- 
heard— Irregularity — ■ Refusal to recall witnesses . 
An accused person does not lose the right of having 
the witnesses re-summoned and re-heard under 
proviso (a), s. 350 of the Criminal Procedure Code, 
because an interlocutory application for enforcing 
the attendance of certain witnesses has been made 
and granted not at the trial, but before the trial and 
with a view to the trial. S. 537 of the Criminal 
Procedure Code cannot cure the defect in the pro- 
ceedings by reasons of the Magistrate’s refusal to 
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re- summon and re-hear the witnesses in contraven- 
tion of proviso (a), s. 350. Gomir Sirda v. Queen - 
Empress . . . I. L. R. 25 Calc. 888 

2 C. W. XT. 485 

48. — Criminal Proce- 

dure Code , 1872, s. 283 — Material error. Where the 
Court, without having first heard the evidence for 
the prosecution, examines the witnesses for the de 
fence, he commits an irregularity ; but if the pri- 
soners are not materially prejudiced thereby, the 
conviction will not be set aside. In the matter of 
Turibxjllah . . . 4 C. L, R, 838 

49. — — . Acquittal of ac- 

cused without consulting assessors — Error or defect 
in proceedings — Criminal Procedure Code, ss. 283 , 
300. Held, where without asking the opinion of 
the assessors a Court of Session acquitted an ac- 
cused person, after his defence had been heard, 
that such omission, although a serious irregularity, 
was not such'Wi error or defect in the proceedings 
as was, with reference to the provisions of ss. 283 
and 300 of Act X of 1872, a ground for revisional 
interference. In the matter of the petition of 
Nab ain ]Das . . . I. Xj. R. X All. 010 

50. 1 Criminal Proce- 

dure Code , ss. 289, 537 — “ No evidence ” — ■ Acquittal 
of accused without taking opinions of assessors. The 
words “ there is no evidence ” in s. 289 of the Code 
of Criminal Procedure, 1882, cannot be extended to 
mean no satisfactory, trustworthy, or conclusive 
evidence ; but the third paragraph of the section 
means that if at a certain stage of a sessions trial the 
Court is satisfied that there is not on the record any 
evidence which, even if it were perfectly true, would 
amount to legal proof of the offence charged, then 
the Court has power, without consulting the asses- 
sors, to record a finding of not guilty. Rut if a 
Court acts only because it considers the evidence 
for the prosecution unsatisfactory, untrustworthy, 
or inconclusive, it acts without jurisdiction, and 
its order discharging the accused is illegal. Even 
if not illegal for want of jurisdiction, such action is 
a serious irregularity, which may, or perhaps must, 
have caused a failure of justice within the meaning 
of s. 537 of the Code of Criminal Procedure. In the 
matter of the petition of Narain Das, I. L. R. 1 All . 
610, referred to. Queen-Empress v. Munna Lall 

X. Xj. R. 10 All. 414 

51. Criminal Proce- 

dure Code, 1882, s. 537 and s. 310 — Charge of pre- 
vious conviction joined with theft in juw case . Where 
in a trial by jury the Sessions Judge call upon 
the accused to answer at the same time a charge 
of theft and also a charge of having been pre- 
viously convicted, the High Court refused to in- 
terfere, it not appearing that a failure of justice had 
been caused by the irregularity. ■ . Repin,; Behary 
Shaha v. Empress . - 18 C. X». R. 110 

52. — Criminal Proce- 

dure Code, 1882 , s. 537 — Omission to read over 
charge. An omission to read and explain the charge 
to the prisoner, h&U not, under the circumstances. 
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t° prejudice the prisoner, and therefore to be im- 
material. Queen-Empress v. Appa Sttbhana 
iVlENDBE . . . I. L. R. 8 Bom. 200 

- Criminal Proce- 
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53. 


7 « i _ _ — kh wrwrwM irroce- 

dure Code, 1882, s. 537 and a. 195-Irregularity in 
criminal case— Prosecution of witness for disobedi- 
ence to summons without sanction . Where a witness 
was prosecuted for disobedience to a summons with- 
out sanction previously obtained under s. 195 of 
]' £ie Criminal Procedure Code, the High Court re- 
fused to interfere, there being no evidence that the 
want of sanction had occasioned a failure of justice. 
Kally Mohun Mookerjee v. Empress 

13 a L. B. 117 
- Re-trial — Crimi - 


54. 


- _ J.b'O-O/OL VO 

nal Procedure Code , 1882, s. 580 (1872, s. 34), s. 
rcrf Acquittal — Interference of the High Court. 
Where an offence is tried by a Court without juris- 
diction, the proceedings are void under s. 530 of 
the Code of Criminal Procedure, Act X of 1882, 
•and the offender, if acquitted, is liable to be re- 
tried mnder s. 403. It is, therefore, not necessary 
for the High Court to upset the acquittal before the 
re- trial can be had. Queen- Empress v. Hussein 
Gaibu . . . . I. L. B. 8 Bom. 307 

~~ “ Summary trial — . 

Criminal Procedure Code, 1872, s. 34— Trying 
summarily case which ought not to have been so tried. 
A Magistrate having adopted the summary proce- 
dure prescribed by Ch. XVIII, Criminal Procedure 
Code, in the case of an offence which he had no 
power to try summarily, the High Court set aside 
the proceedings as being void under s. 34, cl. 4, of 
that Code. In the matter of the petition of Khetter 
Mohun Chgwruncihee . , 22W. R. Or. 43 

See Queen v. Jodoonath Shaha. 

23 W. R, Or. 33 
See Chunder Seekqb Sookul v. Dhijrm 
Nath Tewaree . 1C. L. R. 434 


56. 


Trial without 


■ Complaint . Where there was irregularity in the 
preliminary proceedings, there having been no com- 
plaint as provided by the Procedure Code, the 
Court set aside the proceedings, though the amount 
of punishment would not be affected' by the defect. 
Queen v. Mahim Chandra Chukerbutty 

5 B. Xi. B. A. Or. 67 


57. 


■ Criminal Proce - 


_ _ _ ; vy/ vmjuibuiij z iuou- 

dure ' in the Laccadive Islands — Irregularity in 
criminal trial — Scheduled District Act (XIV of 
1874), ss. 1 to 7 and 11— Penal Code (Act XLV of 
I860), ss. 1, 2— Criminal Procedure Code, s. 1— 
Laws Local Extent Act (XV of 1874), ss. 3, 4. The 
Scheduled Districts Act having been extended to 
the Laccadive Islands, but no notifications having 
been made under that Act with regard to the on- 
minal law to be administered there,' the Penal Code 
and the Criminal Procedure Code are in force. 
Accordingly, where the Sub-Collector of Malabar, 
as such, tried and sentenced certain persons on one 
■oi the Laccadive Islands, not observing the proce- 
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dure prescribed by the Criminal Procedure Code s— 
Held, that the proceedings were void and should be 
quashed. Queen-Empress v. Cheria Kgya 

X. L. XL, 13 Mad. 353 

— - , Transfer of 
criminal trial — ■ 


58. 


criminal case — Irregularity in 
Criminal Procedure Code, s. 192— Case wansjerrea 
after the evidence for the prosecution has been recorded 
and heard by different Magistrate on that evidence. A 
Magistrate to whose Court a case under s 355 of 
tbe Penal Code had been transferred at a stage 
2 , en a 1 1 .* b!le evidence for the prosecution had been 
taken did not re-summon the witnesses for the pro- 
sseution but proceeded to act on their evidence as 
it it had been taken before himself. Held, that 
whether such procedure amounted to an irregularity 
or illegality or not, it was sufficiently prejudicial to 
the accused to warrant the conviction beino- quashed 
Queen-Empress v. Bashir Khan ^ 

I. Is. R. 14 All, 348 

See Queen-Empress v. Radhe. 

I. Is. R. 12 AH. 66 

59. — Application for transfer— 

Adjournment of case— Ground for adjournment- - 
Order of transfer by High Court brought to notice of 
Court by telegram to vakil—. Absence of witnesses— 
Criminal Procedure Code (1882), ss. 344 526 
and 526A. The trial of a charge under s 193* 
Penal Code, was fixed for the November sessions,’ 
but on the 17th October 1895, on prisoner’s 
application, the trial was adjourned to the 2nd 
Dacember 1895. On 20th November, the pris- 
oner’s vakd put in a petition, alleging that he 
had moved the High Court for a transfer, of the 
case. On this petition coming on for disposal, the 
prisoner s vakil moved orally for an adjournment 
under s. 526A, Criminal Procedure Code, which 
was refused. On the 30th November, the prisoner’s 
vakil put in a petition, in which he prayed for an 
adjournment under s. 526A. This petition was 
refused, and the trial began on the 2nd December 
and judgment was written and pronounced on the 
5th December. In the meantime, an application 
had been made to the High Court for a transfer, and 
that petition was disposed of on the 4th December 
by an order granting the transfer prayed, the Hi«-h 
Court apparently being not aware that the trial 
was at that time proceeding before the Sessions 
Court. On the 5th December, after the trial in the 
Sessions Court was concluded, and before judgment 
was delivered, a fresh petition was presented lor an 
adjournment on the ground that a telegram had 
been received from the High Court transferrin* the 
case, but the Sessions Judge refused to act upon it 
in the absence of orders from the High Court, and 
delivered judgment convicting the prisoner 
During the trial before the Sessions Court, the 
prisoner applied for an adjournment on the ground 
that two witnesses for the defence were absent, one 
being too ill to attend, the other not having been 
served with the summons ; but the Sessions Judwe , 
considering the application was made merely for 
purposes of delay and to defeat the ends of justice, 

5 b 2 
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and that their evidence would not be material, re- 
fused to adjourn the ease for their evidence to be 
recorded. Held , that s. 526A, Criminal Procedure 
Code, is imperative, but that the object of ss. 344 
and 526, when read together, is merely to give a 
party reasonable time to move the High Court and 
obtain its orders ; and that in the present case there 
was sufficient time for such application to have 
been made, if due diligence had been observed. 
Held, also that the order for transfer made on the 
4th December, which, in fact, did not reach the 
Judge till after judgment was pronounced, did not 
vitiate the proceedings ; and that the Sessions 
Judge was not wrong in refusing to adjourn the case 
on «the strength of a telegram said to have been 
received by prisoner’s vakil stating that the High 
Court has ordered a transfer. Held, further, that 
the Sessions Judge ought not to have refused to 
adjourn the case in order to obtain the evidence of 
the two absent witnesses, and that their evidence 
was material and must be recorded and certified to 
the High Court under s. 428, Criminal Procedure 
Code. Queen- Empress v. Visas ami 

I. L. R. 19 Mad. 375 

60. Commitment — Criminal Pro- 

cedure Code , Act X of 1882 , s. 531 and s. 177 — 
Trial in a wrong Sessions division — Jurisdiction . 
The order of a Magistrate committing a case 
to the Court of Session is an order of a Criminal 
Court within the meaning of s. 531 of the Code 
of Criminal Procedure (X of 1882), If such an 
order, contrary to the requirements of s. 177, 
directs the commitment to be made to a Court of 
Session which has no territorial jurisdiction, it is 
not to be set aside unless it appears that the error 
occasioned a failure of justice. Queen- Empress v. 
Thaku . * . . I. L. R. 8 Bom. 812 

61. Jnrisdietio n— Criminal Proce- 

dure Code , 1882 , s. 530 , cl. ip) — Offence originally 
cognizable by a second class Magistrate subsequently 
non-cognizable by reason of an aggravating circum- 
stance — Duty of inferior Court The accused were 
charged before a Magistrate of the second class 
with causing grievous hurt as members of an un- 
lawful assembly under ss. 149 and 325 of the Indian 
Penal Code. The evidence showed that one of the 
accused had used an axe in causing the hurt. The 
Magistrate apparently ignored this fact, and he 
convicted the accused under s. 325 of the Code. 
The accused, appealed. The District Magistrate 
who heard one appeal and the first class Magistrate 
who heard the rest of the appeals, were both of 
opinion that the offence committed by the accused 
was one of causing grievous hurt with a dangerous 
weapon within the meaning of s. 326 of the Penal 
Code, and as such beyond the jurisdiction of the 
second class Magistrate. But they did not think 
it proper under the circumstances of the case to 
quash the convictions. The Sessions Judge, on 
examining the record of the case, was of opinion 
that, as the offence committed by the accused was 
not cognizable by the trying Magistrate, his pro- 
ceedings were void ab initio under's. 530 of the Cri- 
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minal Procedure Code. He, therefore, referred the 
case to the High Court, and recommended that the 
convictions under s. 325 should be set aside. Held, 
that the proceedings before the second class Magis - 
trate were not void ab initio , as he had jurisdiction 
to try the accused for offences punishable under 
ss. 149 and 325 of the Indian Penal Code, with 
which they were originally charged. Held , also, that, 
though it was the duty . of the trying Magis- 
trate, when the evidence disclosed a circumstance 
of aggravation, such as the use of a dangerous 
weapon, which made the offence cognizable” by a 
higher Court, to adopt the proper procedure to 
send the case to the higher Court, still it was not 
necessary to quash the proceedings, as the accused 
were not in any way prejudiced, and the sentences 
"were ‘not inadequate. Queen-Empress v. Gundy a 
I. L. R. 13 Bom. 502: 
62. Irregularity— Proce- 

dure Code, ss. 4, 530 , and 537 — Third class Magis- 
trate taking cognizance of case on receipt of a yadast 
from a revenue officer and convicting accused without 
examining complainant. A revenue officer sent a 
yadast to a third class Magistrate, charging a cer- 
tain person with having disobeyed a summons issued 
by the revenue officer. The third class Magistrate 
thereupon tried and convicted the accused under 
s. 174 of the Penal Code. The District Magistrate 
referred the case on the ground that the conviction 
was bad under s. 530 (k) of the Code of Criminal 
Procedure. Held , that, as the yadast amounted to 
a complaint within the meaning of s. 4, although 
the complainant was not examined on oath as re- 
quired by s. 200, the conviction was not illegal. 
Queen-Empress v. Monu . I. L. R. 11 Mad. 443 

88. Irregularity in 

criminal trial — Prisoner charged with two offences , 
one of which was committed outside jurisdiction — - 
Objection to jurisdiction taken before Magistrate and 
, in Sessions Court — Criminal Procedure Code (X of 
1882), ss. 531 , 532. The accused was charged under 
s. 49S of the Penal Code (XLV of 1860) with having 
enticed away a married woman, and under s. 497 
with having committed adultery. The woman 
alleged to have been enticed away resided in 
Bombay, but the alleged adultery took place at 
Khandala outside the jurisdiction. At the enquiry 
before the Magistrate in Bombay, objection was 
taken as to his jurisdiction with, regard to the charge 
of adultery. The Magistrate, however, overruled 
the objections and committed the accused for trial. 
At the trial an application was made, on behalf of 
the accused, under s. 532 of the Criminal Procedure 
Code (X of 1882) that the commitment should toe 
quashed and a fresh enquiry directed on the ground 
that an objection had been taken to the Magistrate’s 
jurisdiction. Held, refusing the application, that 
the commitment being an order (see Queen- Empress 
v. Thaku-, I. L. M. 8 Bom. 312) under s. 531 of the 
Criminal Procedure Code, the commitment should 
not be quashed unless a failure of justice would be 
caused by proceeding with the trial. Queen-Em- 
press v. Ingle . . I. L. R. 10 Bom, 200 
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64. — — - — — — Irregularity in 

Commitment — Criminal Procedure Code (1882), ss. 
532 and 537 — Commitment to Sessions Court by 
Magistrate having no jurisdiction over place where 
alleged offence was committed. A Magistrate who 
commits a case for trial by a Sessions Court does 
so in the exercise of powers duly conferred upon 
him, and the fact that he had no territorial juris- 
diction oyer the place where the alleged offence 
was committed, and that an objection to the 
committal on this ground was taken before the 
commitment, is no ground for the Court to which 
the commitment is made quashing it under s. 532 
nor under s. 537 of the Criminal Procedure Code. 
Queen-Empress v. Ingle , I. L. R. 16 Bom. 200 , 
followed. Q he en-E mpreess v. Abbi Redd i 

I. L. R. 17 Mad. 402 

65. - - Stay of criminal proceed- 

ings pending civil litigation— Civil Proce- 
dure Code (1882), s. 278 — Inquiry into claim to 
attached property — Subsequent civil suit by claimant 
to establish his right to the property — Criminal Pro- 
cedure Code (1882), s. 478. It is not an invariable 
rule that criminal proceedings should be stayed 
during the pendency of civil litigation regarding the 
same subject-matter. Certain property was at- 
tached in execution of a. decree. Thereupon ac- 
cused No. 1 applied to have the attachment raised 
on the ground that he had purchased the property 
from the judgment- debt or under a sale-deed exe- 
cuted long before the date of the attachment. In 
the summary inquiry, which was made under s. 278 
of the Code" of Civil Procedure (Act XIV of 1882), 
he produced the sale-deed, and accused No. 2 was 
called as his witness and supported his claim. The 
Subordinate Judge found that the deed was a for- 
gery and rejected the claim. Proceeding then 
under s. 478 of the Code of Criminal Procedure (Act 
X of 1882), he held the inquiry directed by that 
section, and committed both the accused to the 
Sessions Court on charges of perjury and forgery. 
During the pendency of the inquiry under s, 478, 
the accused No. 1 filed a civil suit to establish the 
genuineness of the sale-deed and set aside the at- 
tachment. He also applied to the High Court to 
quash the commitment or stay the criminal pro- 
ceedings, pending the disposal of the civil suit. 
Held, refusing the application, that the mere fact 
that a regular suit was filed to establish the genuine- 
ness of the sale- deed was not a sufficient ground 
for quashing the commitment, or for adjourning 
the trial pending the hearing of the civil suit. In 

: re Devji valad Bhavani I. L. R. 18 Bom. 581 

66. * Power of the 

High Court to stay proceedings before Magistrate 
pending a civil suit. Per Rampixi, J. — The High 
Court has no power to direct that criminal proceed- 
ings in the Court of a Magistrate should be stayed, 
until the disposal of a civil suit, in which the ques- 
tion at issue in the criminal proceedings shall have 
been decided. In the matter of Ram Prosad Hazra, 
B. L. R. Sup. Vol. 426 , followed. It is very doubt - 
ful if the High Court has any power to pass an 
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order quashing the proceedings before a Magistrate. 
No section of the Criminal Procedure Code expressly 
authorizes the High Court to quash pending pro- 
ceedings. Per Ghose, J. — A proceeding in a Cri- 
minal Court should not, as a general rule, be stayed 
pending the decision of the civil suit in regard to 
the same subject-matter; but ordinarily it is not 
desirable, if the parties to the two proceedings are 
substantially the same, and the prosecution is but 
a private prosecution, and the issues in the two 
Courts are substantially identical, that both the 
cases should go on at one and the same time. It 
is open to the Magistrate, having regard to the 
facts of the case before him, to consider whether it 
is not desirable that the proceedings in his Court 
should be stayed, till the decision of the civil suit or 
for a limited period of time ; and it is also open to 
him to put the defendant on terms as to appearance 
or otherwise, if he does stay proceedings. The 
High Court has the power to order a Magistrate to 
stay proceedings in his Court, if a sufficient cause in 
that behalf is made out. But inasmuch as the 
Legislature has given him the power to regulate 
the proceedings in his own Court, the direction 
should ordinarily be left to him either to stay pro- 
ceedings or not as he, in the circumstances of each 
case, may think right and proper. Raj Kumari 
Debi v. Bama Sunday Debt 

I. L. R. 23 Calc. 610 

67. — Stay of, pending 

civil suit. Upon an application in revision to stay 
criminal proceedings pending in a Magistrate’s 
Court, until the disposal of a civil suit in regard 
to the same subject-matter : Held, — that the High 
Court ought not to interfere except on good 
cause shown. That, as this was not a private 
prosecution but one directed by the District 
Judge in what he believed to be the interests 
of justice, and as the witnesses were related to 
the accused, it was desirable that the evidence 
should be recorded without delay and that the 
Magistrate should proceed forthwith to make 
the preliminary inquiry prior to commitment. 
Dwarka Nath Rax Chowdhry v. Emperor (1904) 
V‘3|T. L.R. 31 Calc. 858 

08. — Stay of proceedings — Duty 

of Magistrate receiving reliable, though not official, 
information that proceedings are stayed. When a 
rule is issued by the High Court and proceedings 
stayed. Magistrates, on receiving reliable informa- 
tion thereof, should stay their hands then and 
there. So where it was brought to the notice of 
the Magistrate by the muktear for the accused who 
had received telegrams from counsel and vakil, 
informing him of the issue of the rule directing 
stay of proceedings by the High Court, and the 
Magistrate refused to look at the telegrams and 
to stay proceedings, but on the other hand 
proceeded with the enquiry, it was held that 
the Magistrate had acted improperly, that he should 
not have proceeded with the enquiry, and in case 
he entertained any doubt as to authenticity of the 
telegrams, the proper course for him was to send a 
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telegram to the Registrar of the High Court to as- 
certain the truth. Eatnessaki Pershad Nara- 
yan Singh v. Empress . 2 0. W, NT. 498 

See Anant Ram Marwari v. Mansoob 
PvOy . . . 2C.W.E639 

89. — — Impropriety of 

.applications for stay of proceedings, on the pretence 
of moving the High Court for transfer. Observations 
with regard to the impropriety of applications 
for the stay of proceedings on the ground of moving 
the High Court for transfer, when the applicant 
has no such intention. Gunamony Sapui v. Queen- 
Empress . . . . 3 C. W. 1ST. 758 

70. — Adoption by Sessions 

Judge of wrong procedure— Trial with jury 
instead of assessors — Rejection of confessional state- 
ment without enquiry under s. 533, Criminal Proce- 
dure Code — Charge under Penal Code, ss. 595, 596 
and 412 — Criminal Procedure Code, 1882 , ss. 164, 
307 — Procedure of High Court on reference under s. 
307 . Ten persons were committed to a Sessions 
Court charged with offences under the Penal Code, 
ss. 395 and 396, and some of them were also charged 
with offences under s. 412. One of the accused 
had made a confessional statement before the 
Magistrate who recorded it, but did not make 
on it a memorandum to the effect stated in Cri- j 
minal Procedure Code, s. 164, and did not admit it j 
in evidence for the reasons that the accused was | 
produced from the custody of the police in which he 
had been detained for five days, and there was a 
proposal on the part of the police to treat him as an 
approver. It appeared that a perusal of the prelimi- | 
nary register would have shown that the accused 
were either guilty under s. 396 or not guilty under s. j 
395 at all. The accused were tried by the Sessions j 
Judge with a jury. The confessional statement | 
was not admitted in evidence. The jury found the j 
accused not guilty of dacoity, but the Judge, dis- 
agreeing with the verdict, referred the case to the 
High Court under Criminal Procedure Code, s. 307. 
Held, (i) that the procedure adopted by the Judge 
was wrong, and that he should have tried the accu- 
sed with the aid of assessors under Indian Penal 
Code, s. 396 ; (ii) that the Judge should have 
enquired under Criminal Procedure Code, s. 533, 
whether the confessional statement had been duly 
made ; and (iii) that, under the circumstances, the 
High Court should determine on the evidence on 
record, after giving due weight to the opinions of 
the Judge and the j ury, whether the accused w ere 
guilty under s. 395. Queen-Empress v. Anga 
Valayan ... I, L.R. 22 Mad. 15 

TL Right to institute prosecu- 

tion — Convicted person. There is no rule that a 
convicted person cannot institute criminal proceed- 
ings. Queen v. Madhub Chundeb Giki 

21 W. R, Cr, IS 

72. — — Suit in Civil Court. Civil 

proceedings do not constitute a bar to a prosecution 
in a Criminal Court. Madhub Kyburtho v. 
Ejssbur Singh . „ # 9 W. R. Cr. 22 


CRIMINAL PROCEEDINGS — conid. 

73. — — Perjury or forgery commit- 

ted in a civil suit. Stay of criminal proceed- 
ings pending civil suit — Sanction to prosecution . 
Criminal Proceedings for perjury or forgery arising 
out of a civil litigation should not, as a rule, go on 
during the pendency of the litigation. In re Nana 
Mahaeaj . . I. L, R. 16 Bom. 729'- 

|i 74. — - — Sunday — Legality of proceed- 

ings. Criminal proceedings taken by a Magistrate 
are not necessarily illegal by reason of having been 
taken on a Sunday. In the matter of the petition 
o f Sinclair . . . . 6 N. W. 177 

75. Complaint disclosing gra- 

ver offence — Summary trial — Complaint disclosing 
facts constituting offence of a graver nature — 
Process, issue of, for minor offence, if proper — 
Procedure — J urisdiction of Magistrate — Code of 
Criminal Procedure ( Act V of 1898), ss. 260, 530 ( q } 
— Irregularity or illegality — Transfer of a case upon 
order for re- trial, without issuing a rule. A Magis- 
trate is bound to proceed and regulate his 
proceedings at the trial as for the offence made up 
of the facts complained of, if on the examination 
of the complainant there is no reason to believe 
that the complaint is exaggerated or false and 
process is issued for the attendance of the accused. 
When a Magistrate deliberately disregards the 
offence actually complained of, it becomes no 
question of mere irregularity, but his proceedings 
are absolutely void under the provisions of s, 
530 of the Code of Criminal Procedure. The High 
Court, without issuing a rule, directed a transfer 
of the case to some other Magistrate, in ordering re- 
trial. Kailash Chundeb Pal v. Joynuddx (1900) 

5 C. W. N. 252 

76. Duty of Magistrate — Crimi- 

nal Procedure — Procedure in Magistrate* s Court — 
Information filed against an accused, but no summons, 
issued — Case must be disposed of by Magistrate , 
although no summons applied for by complainant 
— Search-warrant — Property seized by police under : 
warrant — Claim by third party — Inquiry by 
Magistrate as claim of third parly — Criminal 

i Procedure Code (V of 1898), s. 523. Where an 

! information is filed against a person, the Magis- 
trate is hound to dispose of the case, and, if no 
evidence is offered against the person accused,, 
he must be discharged. The complainant, by 
omitting to take out a summons against such 
person, cannot keep a charge hanging over him 
for an indefinite time. The summons is. merely, 
the means of procuring the attendance of the 
accused; but, if be appears of his own accord 
without a summons, he is entitled to require 
that the complaint shall be either proceeded with 
or dismissed. Where property seized under a 
search-warrant, the Magistrate must proceed to 
make inquiry so as to enable him to dispose of it. 
If a third party appears and alleges that the 
property seized is Ms and is not the subject- 
matter of the offence charged, the Magistrate is 
bound to hear that party, and, if necessary, res- 
tore the property to its owner. Magistrates must. 
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CRIMINAL PROCEEDINGS — contd, 

take care that the proceedings in their Courts are 
conducted with such reasonable expedition as will 
prevent the parties from being improperly harassed 
by undue delay. In re JRatanlol Rangildas , 
I. L. R. 17 Rom . 748, doubted. In the matter of 
Lakshman Govind Niegttde (1902) 

I. L. R. 26 Bom. 552 

77. Irregularity— Failure to 

es record reasons™ for postponing issue of process and 
inquiring into case — Criminal Procedure Code (Act 
F of 1898), s. 202. By s. 202 of the Criminal 
Procedure Code, if a Magistrate is not satisfied as 
to the truth of an offence., he may, when the com- 
plainant has been examined, “ record his reasons, 
and may then postpone the issue of process ” and 
inquire, into the case. Held , that the failure on 
the part of a Magitrate to record his reasons is at 
most an irregularity, and, unless it in fact 
occasions a failure of justice, is not a ground for 
setting aside his order. King-Emperor v. Ala- 
gakisami Pathan (1901) I. Xi. R. 25 Mad. 546 

78. Misjoinder — Joint trial — Mis- 

joinder of parties — Discharge of accused on ground 
of misjoinder by Sessions Judge — Direction that 
accused he re-tried — Jurisdiction — Code of Criminal 
Procedure ( Act V of 1898), ss. 233 , 239. 423 and 537 
— Penal Code (Act XLV of 1860), ss. 411, 414 and 
109 , M and K were convicted at the same trial of 
receiving stolen property, namely, currency notes, 
as well as of assisting in concealing or disposing of 
such notes, which they knew or had reason to be- 
lieve were stolen property. Each of them was 
charged with the same offences only in respect of a 
currency note of R5Q0, but in respect of the charges 
on two other notes of B100 each the charges 
against each of them related only to one of these 
notes. Held, that there had been a misjoinder of 
parties, the transactions being altogether separate 
and distinct against each of them. Held, further, 
that the Sessions Judge, in discharging one of the 
accused on the ground of misjoinder of parties, had 
power to add to that order a direction that the 
accused should be re-tried. It was not obligatory 
on him to leave to the discretion of the Magistrate 
the course which should be taken in such a matter, 
and it was not intended by the order of discharge 
in the case of Queen-Empress v. Chandi Singh , 
1 . L. R. 14 Calc. 395 , to free the accused in that 
case from the consequences of his acts or to declare 
that no order for re-trial could be passed in such a 
case. Queen-Empress v. Fahirapa , I. L. R. 
15 Bom. 491, and Empress of India v. Murari , 
I. L. R. 4 All. 147 , referred to. Ktimtjdini 
Kanta Guha v. Queen-Empress (1900) 

I. Xi. R. 28 Calc. 104 

79. Necessity for cliarge, find- 

ing and sentence — Insolvency Act (11 & 12 Viet., 
c. 21), ss. 47 and 50 — Offence under s. 50 a criminal 
offence-— Charge, etc., must he framed to sustain con- 
viction and sentence — Opposing creditors — Grounds 
of opposition should he stated in clear terms— 
Practice — Procedure. Insolvents were found guilty, 


CRIMINAL PROCEEDINGS— conoid. 

under s. 50 of the Indian Insolvent Act, of wilfully 
preventing or purposely withholding the production 
of certain papers relating to their affairs, and sen- 
tenced to three months’ imprisonment. Held, that 
the proceedings, so far as they resulted in imprison- 
ment, amounted to a criminal case. Held, further, 
following ex parte Van Sandcm, 1 Phillips 
445, that tf< in all criminal cases it is necessary that 
there should be a charge, a finding and a convic- 
tion, as a foundation for the sentence ” ; and that, 
as there was no charge, the order for imprisonment 
was wrongly made. S. 47 of the Insolvency, Act 
provides the machinery by which the grounds of 
opposition to a debtor’s discharge may be inquired 
into and precisely defined before the hearing. In 
re Vallabhdas Jairam (1903) 

I. L. R. 27 Bom. 394 

80. Powers of Magistrate — Cri- 

minal Procedure Code ( Act V of 1898), s. 530- 
Trial of an accused by Magistrate not empowered by 
law— Charge of giving false evidence under s. 193 , 
Indian Penal Code — Trial by First-class Magistrate 
though facts disclosed offence under s. 194 as' well — 
Jurisdiction. Certain witnesses made statements in 
a preliminary inquiry before a Magistrate, in a case 
of alleged murder, and contradicted those state- 
ments at the trial before the Court of Session. The 
latter then sanctioned their prosecution for giving 
false evidence in a judicial proceeding, an offence 
punishable under s. 193 of the Indian Penal Code, 
and triable by a Magistrate of the first class. The 
Deputy Magistrate, by whom they were tried, con- 
victed them, and the accused appealed, the appeals 
being transferred to another Sessions Court for 
hearing. Ihe Sessions Judge held that, inasmuch 
as the false statements had been made in connec- 
tion with a charge of murder, the offence for which 
the accused should have been tried fell under s. 194, 
Indian Penal Code, and that, in consequence, they 
could be tried only by a Court of Session, and not 
by a Magistrate of the first class. He considered 
their trial by a first class Magistrate to be void under 
s. 530 of the Code of Criminal Procedure, and set 
aside their conviction, committing one of them for 
trial by a Court of Session on a charge under s. 194 
of the Indian Penal Code, and making no order in 
respect of the other accused, as he considered the 
imprisonment already undergone was sufficient. 
Held, that the order was wrong, as the proceedings 
of the Eirst-elass Magistrate were not void within 
the meaning of s. 530 of the Code of Criminal 
Procedure. Queen-Empress v. Gundya, 1. L. R. 13 
Bom. 502 , referred to. King-Emperor v. Ayyan 
(1901) . . . I. L. R. 24 Mad, 675 

81. Proceedings in wrong 

place — Criminal Procedure Code (Act V of 1898), 
s. 531 . S. 531 of the Code of Criminal Procedure 
applies to a case where a Magistrate who has 
authority to commit a case for trial does so, but 
has not territorial jurisdiction in the place where 
the offence to be tried is alleged to have been com- 
mitted. Ray an Ktjtti v. Emperor, (1903) 

I. Xi. R. 28 Mad. 640 
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CRIMINAL RASHNESS OR NEGLI- 
GENCE. 

See Death by bash oh negligent act. 

I. L. R. 36 Calc. 302 

CRIMINAL RE VISIONAL JURIS- 

DICTION. 

See High Court, jurisdiction or. 

I. L. R. 34 Calc. 30 

See J UR.XSDIOTION. 

Practice — Criminal re- 

visional jurisdiction — Concurrent jurisdiction of 
District Magistrate , Sessions Judge and High 
Court— -Application to be made to former first for 
reference to High Court — Criminal Procedure Code 
(Act V of 189$), ss. 435 , 43$, 439 . The High 
Court refused to entertain an application for the 
revision of an order of a first-class Magistrate 
against which no application had been previously 
made to the Sessions Judge with a view to his 
referring the matter to the High Court. The 
practice of first applying to the Sessions Judge or 
the District Magistrate should be followed in all 
cases where they have concurrent jurisdiction with 
the High Court, even when such jurisdiction, is not 
final. Queen- Empress v. Reolah, I. L. R. 14 Calc, 
887, relied on. In re Bhuyan Audits Sobhan 
Khan (1909) . . . 13 C. W. N. 753 

CRIMINAL TRESPASS. 

See Complaint — Institution of Com- 
plaint and Necessary Prelimi- 
naries . I. L. R. 21 Bom. 536 

See Jurisdiction I. L. R, 36 Caie. 833 

See Penal Code, ss. 441, 442, 447. 

See Penal Code . 8 C. W. N, 305 

■ See ' Sentence — Cumulative Sentences 
I. L. R. 2 All. I0i 

See. Theft • I. L. R. 15 Calc. 388, 402 

1. — ... — -Penal Code, s. 441 —Intention 

to annoy. To bring an act of trespass within the 
meaning of the Penal Code, s. 441, the entry upon 
the land must be with the intent to annoy,’ which 
means with the purpose of annoying the person in 
possession. In the, “matter of the petition o f Shtb 
. Nath Banerjee . 24 W. R. Or. 58 

. 2f* — — Intention to annoy 

— Being on land in assertion of title. Where the 
trespass (if any) was not committed with the intent 
to commit an offence, or intimidate, insult, or 
annoy the persons in possession, but in. the bond fide 
assertion of a claim of title, this does not amount 
to criminal trespass. Queen v . Setth Roshun Iml 

2 N. W. 82 


. 8 . 


- Intention, to annoy 


- Causing loss or injury . A built a hut on portion 
of certain disputed land to which he laid claim 
and was, on the prosecution of another claimant to 
the land, convicted of criminal trespass under s. 441 
of the Penal Code. Held , that the conviction was 


CRIMINAL TRESPASS— c<mg<L ' 

bad, as in erecting the hut it was not the intention 
of the accused to annoy. Loss or injury would 
naturally cause annoyance, but not the kind of an- 
noyance contemplated by s. 441 of the Penal Code. 
Shtjmbhu Hath Sarkar v. Ram Kamal Guha 

13 C. L.R. 212 

~ ' “ *•—- — — Intention to annoy 

unclosing and cultivating portion of burial-ground* 
Defendant was convicted of criminal trespass for 
having enclosed and commenced to cultivate a por- 
tion of a burial-ground. Held, that the conviction 
was right. The person (corporate) in possession of 
the burial-ground is the portion of the public en- 
titled to use the burial-ground, and the act of 
ploughing up the burial-ground was evidence of in- 
tent to annoy such person, the defendant not being 
one of the portion of the public entitled to its use. 
Anonymous . ... 6 Mad. Ap. 25 

5. ~ - - ; — Intention to annoy 

--Taking portion of public foot-path as one’s own 
land. Defendant was convicted of criminal tres- 
pass for including in his own land a portion of a 
public foot-path. Held, that, as the public gene- 
rally were entitled to the use of the foot-path, 
there was. no illegal entry of the defendant on 
property in the possession of another with intent 
to annoy the person in possession, and conse- 
quently that the defendant was wrongly con- 
victed. Anonymous . . 6 Mad. Ap. 26 

' Penal Code { Act 

X IjV of I860), ss. 341, 352, 448 — Wrongful res- 
traint, house-trespass , and assault — Entry into pre- 
mises purchased at a Sheriffs sale, ‘whether lawful. 
That the entry by a person into premises purchased 
by him at a Sheriff’s sate for the purpose of acquir- 
ing possession is not an unlawful entry within the 
meaning of s. 441 of the Penal Code. Charoo 
Ch under Mutty Lall v. Queen-Empress, Hos- 
senee v. Sabat Chandra Haldar 

4 C. W. N. 47 

* 7 # , . . j ntention to annoy 

— Person not in actual possession of house. For a 
legal conviction under s. 441, of the Penal. Code of 
criminal trespass, there must be an intention to in- 
timidate, insult, or annoy a person in actual pos- 
session. To enter a house where the owner is only' 
in constructive possession is not sufficient. Iswab 
Oh under Karmakar v. Sitae Das Hitter 

8B.L.R.Ap. 62 

ISH UR Cfl UNDER KARMAKAR V. SEETUL 


Doss Hitter 


17 W. R. Or, 47 


Queen v. Kaijnath Nag Chowdhry 

9. W. R. Or. 1 

Queen v. Chooramoni Sant 14 W, R. Cr. 25 


8 . 


- Intention, to annoy 


Forcible entry. A person who forcibly enters 
upon property in the possession of another, and 
erects a building thereon, or does any other act with 
intent to annoy the person so in possession, is 
guilty of criminal trespass within the meaning of 
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"'CRIMINAL TRESPASS — contd. 

s. 441 of the Penal Code, without reference to the 
question in whom the title to the land may ulti- 
mately he found. Queen v. Ram Dyal Mundle 

7W.R. Or. 28 

9. — — Land dispute — 

Title to land, failure to prove. Held , by Jackson, 
J . (setting aside the order of the Magistrate ; 
Marks y, J., dissenting), that a Magistrate ought 
not to decline to go into a case of criminal trespass 
under s. 441 of the Penal Code • because the com- 
plainant did not make out his title to the land : 
the offence may be committed in respect of pro- 
perty in a person’s possession, even though such 
possession may not have originated in right. 
Queen v. Surwan Singh . 11 W. R. Cr. 11 

10. - — — Entry into family 

dwelling-house. Entrance of a member of a Hindu 
joint family into the family dwelling-house is not 

• criminal trespass. The entry of a stranger into a 
family dwelling-house, with the permission and 
license of one of the members, is not criminal tres- 
pass. hi the matter of the petition of Prankrishna 
Chandra . . * 6B. L. R. Ap. 80 

PRANKEISTO CHUNDER V . BlSSONATH CHUNDER 

15 W. R. Cr. 6 

11. — — Entry into market 

with intention to* avoid payment of market dues . 
Entry of a local fund market with intent to evade 
payment of market dues is not ^criminal trespass. 
Queen v. Varthappa . I. L. R. 5 Mad. 882 

12. — — - — Unlaw fid entry to 

exhibition building. Where the accused secretly 
entered an exhibition building without having pur- 
chased a ticket, and was there apprehended — Held, 
that such entry, when unaccompanied by any of 
the intents specified in s. 441 of the Penal Code, did 
not amount to criminal trespass or any other 
criminal offence. Beg. v. Mehervanji Bejanji 

0 Bom. Cr. 0 

18. — Entry in property 

and cutting trees. The entry by one man on 
another’s property, accompanied by the cutting 
down of trees on that property, is criminal trespass. 
Queen v. Jeenut Bebee . 1 W. R. Cr. 40 

14. — Entering on land 

after decree giving another possession. Accused was 
ejman of complainant’s family. Complainant 
obtained a decree setting aside an alienation made 
by accused. In execution, complainant obtained 
possession from the alienee. The accused entered 
on this land. Held, that he had not committed the 
offence of criminal trespass. Annonymous 

6 Mad. Ap. 19 

15. — — — Re-entry into, or 

remaining on, land from which person has been 
ejected by civil process. Certain immoveable pro- 
perty was the joint undivided property of C, G, 
and a certain other person. R obtained a decree 
against G, for the possession of such property, and 
such property was delivered to him in the execution 
of that decree in accordance with the provisions of 


s. 264 of Act X of 1877. C, in good faith, with the 
intention of asserting her right, and without any 
intention to intimidate, insult, or annoy R, or to 
commit an offence, and G, in like manner, with the 
intention of asserting the right of his co-owners, 
remained on such property. Held, that, under 
such circumstances, they could not be convicted of 
criminal trespass. Re-entry into or remaining upon 
land from w r hieh a person has been ejected by civil 
process, or of which possession has been given to 
another for the purpose of asserting rights he may 
have solely or jointly with other persons, is not 
criminal trespass, unless the intent to commit an 
offence, or to intimidate, insult, or annoy, is con- 
clusively proved. In the matter of the petition of 
Gobind Prasad . . I. L. R. 2 All. 405 

19. Entry on land in 

exercise of claim of right — Mischief. If a person 
enters on land in the possession of another in the 
exercise of a bond fide claim of right, and without 
any intention to intimidate, insult, or annoy such 
other person, or to commit an offence, then, though 
he may have no right to the land, he cannot be con- 
victed of criminal trespass. So, also, if a person 
deals injuriously with property in the bond fide be- 
lief that it is his own, he cannot be convicted of 
mischief. The mere assertion, however, in such 
cases of a claim of right is not in itself a sufficient 
answer to charges of criminal trespass and mis- 
chief. It is the duty of the Criminal Court to deter- 
mine what was the intention of the alleged offender, 
and if it arrives at the conclusion that he was not 
acting in the exercise of a bond fide claim of right, 
then it cannot refuse to convict the offender, as- 
suming that the other facts are established which 
constitute the offence. Empress or India. 
v. Budh Singh . . I. L. B. 2 All. 101 

17. Acting in exer- 

cise of right of distraint — Rent Act ( Reng . Act VIII 
of 1869), ss . 72, 74, 76. A, the servant of B, was 
convicted of criminal trespass in going upon the 
land of G , one of B’s tenants, and preventing him 
from cutting his crops. B was convicted of abet- 
ment of criminal trespass. A and B pleaded that 
they were acting in the exercise of the legal right of 
distraint. It appeared that no written demand 
under s. 72 of the Rent Act (Bengal Act VIII of 
1869) for the amount of the arrears, together with 
an account exhibiting the grounds on which demand 
had been made, was served on G , and that no 
written authority under s. 76 had been given by B 
to A. Held, that it lay upon A and B to show that 
they had conformed to the provisions of the law, 
or at least had acted with the bond fide intention of 
distraining the complainant’s crops ; and that the 
conviction was right. Held, also, that as under 
s. 74 standing crops and ungathered products may, 
notwithstanding distraint, be reaped and gathered 
by the cultivator, A had no right, even if he w r as 
acting bond fide, to restrain 0 from cutting his 
crops. Jhumuk Noniah v. Shadashib Roy 

I. L. R. 7' Gale. 26 


( 3027 ) 


DIGEST OP CASES. 


( 3028 ) 


CRIMINAL TRESPASS — contd. 


18. 


Following up 


wounded game. A, who had been warned off; the 
lands of A, subsequently, having shot a deer near 
the boundary of It’s land, and the deer having ran 
on to B s land, followed it on to such land for the 
purpose of. killing it. Held, that his doing so was 
not a criminal trespass. In the matter of the peti- 
tion of Chunder Narain v. Farqtthaeson 

X. Is, R.4 Gale. 837 


19. 


, — Flying boat for 

hire near public ferry . A person plying a boat for 
hire at a distance of three miles from a public ferry 
cannot be said, with reference to such ferry, to 
commit 44 criminal trespass within the meaning 
of that term in s. 441 of "the Penal Code. Mtjthra 
V. Jawahir . . . X. L.R. 1 All. 527 


20 . 


. ■ — * . — ~ Continuing exer- 

cise of right of fishery after prohibition . An act does 
not amount to criminal trespass under s. 441 of the 
Penal Code, unless it was committed with an inten- 
tion of committing some offence, or of intimidating, 
insulting, or annoying some one. Where a party 
had been exercising a right of fishery for a consi- 
derable time, alleging a prescriptive right, the mere 
fact of continuing to do so after a notice of prohi- 
bition is not criminal trespass. In the matter of 
the petition of Shistidhub Partti 

9 B. X,. R. Ap. 19 

■ Sristeedhfb Paeoee v , Indrobhoosttn 
Chuckebrutty . . . 18 W . R. 25 

21. — — — Infringement of 

exclusive right of fishery in public river. The un- 
lawful infringement of a right of exclusive fishery in 
a part of a public river is not an offence which can 
be brought within the definition of criminal tres- 
pass in the Penal Code. Empress v . Chaett 
Nayiah . . . I. Xj. k. 2 Calc. 854 

House trespass 


22 . 


—Possession of property the subject of criminal 
trespass— Penal Code , s*. 441, 442, and 44S. C, a 
rate-payer in a municipality, who had filed a peti- 
tion against an assessment which in his absence had 
been dismissed, entered a room where a Committee 
of the Municipal Commissioners were seated hear- 
ing and deciding petitions in assessment matters, 
ostensibly with the object of presenting a petition 
for the revision of his assessment. The Chairman of 
the Committee ordered him to leave the room, and 
on his refusal to do so, he was turned out. Outside 
the room in the verandah, he addressed the crowd 
complaining that no justice was to be obtained from 
the Committee. C was prosecuted on these facts 
at the instance of the Chairman of the Committee, 
and convicted of house trespass under s, 448 of the 
Penal Code. Held, that the conviction was wron<A 
and that no offence had been committed. The 
prosecution was bound to prove in order to support 
a conviction of a charge under s. 441 or s. 442 that 
the property trespassed upon was at the time in 
the possession of a complainant who could com- 
pound the offence under s. 345 of the Code of Crimi- 
nal Procedure, and the complainant had failed to 
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prove that the room was in his possession, and had 
m tact shown that he was merely sitting in it with 
other persons at the invitation and with the con- 
sent of the person, whoever he might be, who had 
the immediate right to such possession. Held, 
further, that even if the complainant could be held 
to be m possession of the room, there was no evid- 
ence of any intent to commit an offence or to inti- 
midate, insult, or annoy ’any person, it appearing 
that the object of the accused in going into and re-' 
maming in the room /was to endeavour to induce 
the complainant and his colleagues to reconsider 
their decision, the verbal insult on which the eon- 
viction was based having been uttered after G had 
left the room. Chandi Perse ad r. Evans 

X. Xi. R. 22 Calc. 123' 


23. 


a At "Are A?* Penal Code, ss, 

441, 4oo, 457, and 509 — Lurking house trespass 
by night— Intrusion on privacy— Intention— Charge,, 
form of— Criminal Procedure Code {1882), ss. 221, 
and 537. A conviction for lurking house tres- 
pass by night under a. 456 of the Penal Code is not 
bad for want of the specification of the intention in 
the charge, but one under s. 457 cannot be sustained 
without such specification. In a charge under the 
former section, though a guilty intention must be 
proved, it is not necessary to prove which of the 
several guilty intentions the accused had; it will 
be enough if it is shown that the intention must 
have been one or other of those specified in s. 441, 
though it may not be certain which it was. An 
accused person, the landlord of a house in which he 
occupied the lower fiat, was found in the middle of 
the night in the room of the complainant, one of 
his tenants, upstairs, in which the complainant and 
his wife were at the time sleeping. Upon being 
detected, the accused was subjected to very severe 
statement, but did not utter a word of protest- 
ation of innocence or make any show of remon- 
strance, and when questioned said, 44 1 have com- 
mitted a fault, pardon me.” He was arrested upon 
a charge under s. 456 of the Penal Code, the crimi- 
nal intention alleged being that of committing 
theft. The charge framed by the Magistrate did 
not specify any intention, and the Magistrate came 
to to® conclusion that the trespass was not com- 
mitted by the accused, who was a wealthy man 
with that intention. He found, however, that the 
complainant had suppressed some important facts, 
and that he was not in his wife’s room when the 
accused entered it, and relying on the decision in 
Kotlash Chandra ChaJcraburty v. Queen -Empress, 
I. L. II. 16 Calc. 657 , he convicted the accused. 
On appeal, the Sessions Judge, though finding that 
the Magistrate’s views were against the evidence, 
upheld the conviction without finding what speci- 
fically was the intention with which the entry was 
made. In revision, it was contended that the con- 
viction was bad (i) because, no guilty intention was- , 
set out in the charge ; (fi) because no such inten- 
tion was proved by the evidence ; and (iii) because 
no such intention was specifically found by the 
Sessions Judge. Held , that the first contention 
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was not sustainable for the reasons above stated. 
Even, if it had been necessary to specify the inten- 
tion in the charge, it would have to be shown under 
the provisions of s. 537 of the Code of Criminal 
Procedure that the omission had occasioned a failure 
of justice, and, having regard to the nature of the 
charge and the line of defence adopted, the accused 
had not in any way been prejudiced in his defence. 
Held, as regards the second contention, that though 
it was not certain what the precise intention of the 
accused was in committing the trespass, it was 
clear that it must have been with one or other of 
the intentions specified in s. 441 of the Penal Code, 
as, judging from the time, the place, and manner in 
which the trespass was committed and the conduct 
of the accused when discovered, it was impossible 
to suppose that the trespass could have been com- 
mitted either unintentionally or with any innocent 
intention, and that it must have been committed 
with the intention of committing some offence, but 
that the accused w r as entitled to have it taken that 
it was with the least possible culpable intention, 
namely, an offence under s. 509 of the Penal Code. 
Held, as regards the third contention, that in exer- 
cising its powers under s. 439 of the Code of Criminal 
Procedure, it is open to the High Court to alter any 
finding and confirm a conviction, and that, if the 
evidence on the record in a case be sufficient to 
warrant a conviction, the Court would not be 
justified in setting such conviction aside, merely 
because the view taken of the evidence by the lower 
Court is not sustainable, or some fact which ought i 
to have been found b}~ that Court is not found, or j 
found incorrectly. Balmakand Ram v. Ghan- j 
samram . . . I. L. R. 22 Calc. 391 j 

24. ~~ — Penal Code, s. 443 — Dis m 

obedience of illegal order of Municipal Commis- 
sioners . The accused were convicted of criminal 
trespass under s. 443 of the Penal Code, for driving 
their carts across an open green in violation of an 
order issued by the Municipal Commissioners. 
Held, that there was nothing to show that the Muni- 
cipal Commissioners had authority to issue such an 
order, and that the breach of it was not criminally 
punishable. Anonymous . 5 Mad. Ap. 38 

25. Penal Code, s. 447 — Culti- 

vating waste land in village. The defendant was 
convicted, under s. 447 of the Penal Code, for cul- 
tivating village waste land wiiieh he had been 
ordered by the Subordinate Collector to refrain 
from cultivating. The High Court upheld the con- 
viction. Anonymous . . 5 Mad. Ap. 17 

26. Penal Code , ss. 

■441 and 466— House-breaking by night — Intent . 
When a stranger, uninvited and without any right 
to be there, effects an entry in the middle of the 
night into the sleeping apartment of a woman, a 
member of a respectable household, and, when an 
attempt is made to capture him, uses great violence 
in his efforts to make good his escape, a Court should 
presume that the entry was made with an intent 
such as is provided for by s. 441 of the Penal Code. 
An accused person in the middle of the night effect- 
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ed an entry into a house occupied by two widows,, 
members of a respectable family. On an alarm 
being given and an attempt made to capture him, 
he made use of great violence and effected his 
escape. Upon these facts he was charged with 
offences under ss. 456 and 323 of the Penal Code. 
The defence set up was an alibi , which was disbe- 
lieved by both the lower Courts. Neither Court 
found specially what was the intention with which 
the accused entered the house, but it was suggested 
that it was probably for the purpose of prosecuting 
an intrigue with one of the women. There was no 
evidence that he had been invited by her to go 
there. The lower Courts convicted the accused 
under s. 456. It was contended that, as the pro- 
secution had failed to prove that the entry was 
made with intent to commit any offence, the con- 
viction was illegal. Held, that, under the circum- 
stances of the case, the Court ought to presume 
that the entry was effected with such intent as is- 
provided for by s. 441, and that the conviction 
should be upheld. In the matter of the petition of 
Koilash Chandra Chakrababty. Koilash 
Chandra Chaeeabarty v. Queen-Embress 

I. L. R. 16 Gale. 657" 

27 During the pend- 

ency of a civil suit, certain persons, on behalf of the 
plaintiff, went on to the premises belonging to the 
defendant for the purpose of making a survey and 
for getting materials for a hostile application 
against the defendant. They went (some of them 
armed) without the permission of the defendant, 
and in his absence and when the defendant’s, 
servant objected to their action, they persisted in. 
their trespass and endeavour to prevent opposition, 
by making false statements as to the authority 
under which they were acting. Held, that their 
actions amounted to criminal trespass. Golab 
Pandey v. Boddam . I. Xi. R. 16 Gale. 715 

28. Penal Code [Act 

XLV of 1860), ss. 441 , 456, and 509 — House 
breaking by night — Intent — Intrusion upon privacy ... 
The accused in the middle of the night effected am 
entry into a room occupied by four women. On 
an alarm being given, and an attempt made to 
capture him, he escaped. He was charged with an 
offence under s. 456 of the Penal Code. The- de- 
fence set up was disbelieved by both the lower 
Courts. Neither Court found specifically what 
was the intention with which the accused entered 
I the room, but it was suggested that it was probably 
for the purpose of prosecuting an intrigue with one 
| of the women. There was no evidence that he had 
been invited by her to go there. The lower Courts 
convicted the accused under s. 456. It was con- 
tended that, as the prosecution had failed to prove 
that the entry was made with intent to commit any 
offence, the conviction was illegal. Held, that the 
facts proved were good evidence of an intent and 
of an intrusion on privacy within the meaning of 
s. 509 of the Penal Code, and that, therefore, the 
intent to commit an offence within the meaning of 
s. 441 was made out. Balmakand Ham v. Ghun- 
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samram, I. L. R. 22 Calc , 391, followed. Prema- 
NUNDO SHAHA V. RrINDABUN CHUNG 

I. Xi. R. 22 Gale, 994 

29. Penal Code (Aet XLV of 

I860), s. 448 — Intent. Although a trespasser 
knows that his act, if discovered, will be likely 
to cause annoyance, it does not follow that he 
does the act with that intent. Queen-Empress 
v- Rayapayachi . X. L. R. X© Mad. 240 

8 4=51 n Pe f al Cod ? < Aet of 

b. eh3±-—u ouse trespass with intent to commit 
adultery-— Evidence. To sustain a conviction under 
s. 4ol of the lenal Code for the offence of house 
trespass with intent to commit an offence, the pros- 
■pective offence being adultery, it ia necessary to 
snow that there has been no consent or connivance 
on the part of the husband of the woman, the intent 
to commit adultery with whom is charegd against 
the accused. Brij Basi v. Queen-Empress 

I. L. R. 19 All. 74 

, dl - ~ — ~ — House trespass — Act XLV of 
I860 {Indian Penal Cole), s. 437— House trespass by 
night with intent— Alleged intent, theft— Proved in- 
tent, alultenj with complainant's wife — Evidence. 
Where, on a charge under s. 457 of the Indian Penal 
Code, it was proved to the satisfaction of the Court 
that the accused did enter the complainant’s house 
m Older to have sexual intercourse with a woman 
who he knew was the wife of the complainant, and 
iuither that he did so without the husband’s con- 
sent, and the accused was convicted : it was held, 
that the conviction was proper. It was not neces- 
sary under the circumstances that the complainant 
should bring a specific charge of adultery. Brij- 
hasi v. The Queen- Empress, I. L. JR. 19 All 74 
referred to. Queen-Empress v. Kangri (1900) ’ 

X. L. B. 23 All. 82 

■tr??’’ 77777 71 — Penal Code ( Act 

XLV of 1860), s s, 441 , 448 — Bouse trespass — Entry 1 

into house— Intent to annoy. The accused No. 1, j 
who held a decree against a certain judgment- f 
debtor, went with his son, accused Ho. 2, and a j 
Civil Court bailiff to execute a warrant. Finding 1 
the door of the judgment-debtor’s house shut, they 4 
entered his compound by passing through the com- 1 
plain ants house without his consent and notwith- 1 
standing his protest. Bela, that the accused’s act , 
amounted to criminal trespass, for, when they tres- 
passed on the complainant’s house notw r ithstandin« > 
ins protest, they must, as reasonable men, have 
known that they would annoy him. There is no , 
presumption that a person intends what is merely C 
a possible result of Ms action or a result which 
though reasonably certain, is not known to him to 
be so ; but it must be presumed that when a man C 
voluntarily does an act, knowing at the time that 
m the natural course of events a certain result will 
follow, he intends to bring about that result. 
t Uee ? L. R. 3 Q. B. 375; Queen v. - 

58 / Feg. v. Lobett, 9 C. & P 
466 >' Freeman v. Pope , L. R. 5 Oh. 538 ; and Ex 
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parte Mercer, In re Wise, 17 Q. B. D. 290 referred 
o. Emperor v. Lakshman Raghunath (1902) 

I. L. R. 56 Bom. 558 

f z> ,777 : — Trespass on la nd— Indian 

t P^Code (Act XLV of I860), s. 447-TrJmZ 
7 as a path way— Question of title to 

- the land. In a case brought against the accused 
s for trespass upon land used by the complainant Is 
> a pathway, when a question of title to the land is 

f con®V t be t Ween 1 the P arties > the accused cannot be 
. convicted under s. 447, Criminal Procedure Code 

f been 6 7-° n &> £ aS that the eo “Plainant has 

; ® n the pathway for more than six months, 

the question of title being left undecided. Rabi 
LoOHAN V. PtTENA Chandra Day (1906) 

HC.W. N.171 

34^ __ 

Code e <A y t t0 the iand—IndilrTpmd 
Code (Act XLV o I860), s: 447 and 426- 

Tf T; °f “ nature— Criminal Procedure 
e { c, of 1898), s. 522 — Order giving possession 
—Dispossession by shoio of force. Where it was 
found that the complainant was all along in 
possession of a plot of land which he had sowed with 
paddy and the accused had failed in certain pre- 
vious proceedings before the Assistant Superinten- 

tb ° S r f I? y *“ *** this P lot included in his 
holdin 6 . Held, that the accused’s going upon the 
land with a body of men and ploughing up the 
paddy seedlings m spite of the remonstrances of the 
complainant s servants, constituted offences under 
ss. 447 and 426, Indian Penal Code, even though he 
did so under a claim of title to the land. That 
under the circumstances the fact that the accused 
set up a title to the land did not make the case 
against him one of a civil nature, and take it out- 
side the jurisdiction of a Criminal Court. Semble ; 
Under s. 522, Criminal Procedure Code, whenever 
an accused is convicted of an offence attended by 
show of force, the Court has the power to order the 
person who has been dispossessed by the accused of 
any immoveable property by such show of criminal 
force to be restored to the possession of the same. 
Ram Chandra Boral v. Jityandria, I. L. JR. 25 Gale 
434, and Ishan Chandra Kalla v. Dim Nath Badhak, 

1. L R. 27 Calc. 174, doubted. Cheiakoo Mondal 
v. Emperor (1906) . . no. W. N. 487 

CRITICISM. 

Bee Contempt of Court. 

X. L. B. 88 Bom. 240 
CRITICISM OP GOVERNMENT. 

See Sedition . I. X,. R. 35 Calc. 945 
CROPS. 

See Limitation Act (XV op 1877). 

12 C. W. N. 1090 

— assessment of price of— 

See H.-W. P. Rent Act, s. 42. 

I. L. B. 19 All. 68 
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_ attachment of— 

See Penal Code, s. 206. 

I. L. R. 28 Calc. 217 

deposit of, by order of Collector. 

See Bengal Tenancy Act, ss. 69 and 70. 

EL. R. 22 Calc. 480 

gathered. 

See Madras Revenue Recovery Act, 

' s. II . I. li. R. 17 Mad. 404 

— misappropriation of, suit for 

damages for — 

See Limitation Act, 1877, Sch. II, Art. 
36 . . I. L. R. 22 Calc. 877 

i- mortgage of— 

See Registration Act, 1877, s. 37. 

I. L. R. 10 All. 20 
See Small Cause Court, moeussil — 
Jurisdiction— Mortgage. 

I. L. R. 10 All. 20 

— removal of— 

See Penal Code, s. 424. 

I. L. R. 28 Mad. 481 

— right to— 

See Landlord and Tenant — Right to 
Crops . I. L. R. 4 Calc. 890 
3 Agra 188 
I. Ii. R. 5 Calc. 135 

seizure of— 

See Small Cause Court, moeussil — 
J urisdiction — Damages. 

I. Ii. R. 24 Calc. 103 
See Wrongful Distraint 10 W. R. 70 

3 B. L. R. A. C. 201 
1. 1|. R. 4 Calc. 890 
I. Is. R. 25 Calc. 285 

— - standing. 

See Attachment— Subjects of Attach- 
ment — Property and Interest in 
Property of various kinds. 

I. L. R. 11 Mad. 193 
I. Ii. R. 14 All. 30 
See Limitation Act, 1877, Sch. II, Art. 
48 (1871, art. 48) . 4 W . R. 76 

6 Bom. A. C. 114 
I. L. R. 4 Calc. 065 

See Madras Hereditary Village 
Offices Act, s. 5. 

I. Ii. R. 23 Mad. 492 

See North-Western Provinces Rent 
Act (XII of 1881), s. 43. 

I. L. R. 25 All. 282 
See Possession, order of Criminal 
Court as to — Attachment of Pro- 
pe *ty . 1 . Ii, R. 30 Calc. 110 


CROPS — conoid . 

“ standing— concld. 

See Possession, order of Criminal 
Court as to — Cases which Magis- 
trate MAY DECIDE AS TO POSSESSION. 

I. L. R. 15 All. 394. 
See Sale for Arrears of Rent — Un- 
der-tenures, sale of. 

I. L. R. 4 Gale. 814 
See Sale in Execution of Decree — 
Purchasers, rights of— Emble- 
ments . I. Is. R. 2 Bom. 670 

I. L. R. 13 Mad. 15 
See Small Cause Court, mofussil — 
J URiSDicTiON — M oveable Property. 

5 B. L. R. 194: 

24 W. R. 394 
5 Bom. A. C. 90 • 

See Small Cause Court, mofussil — 
J URiSDicTiON — C rops. 

I. Xi. R. 14 All. 30 
I. L. R. 21 Gale. 430 
See Stamp Act, 1879, Sch. 1, Art. 5. 

I. L. R. 13 Bom. 89- 

suit for value of — 

See Bengal Rent Act, 1869, s. 98. 

I. L. R. 1 Calc. 183 
See Civil Procedure Code, 1882, s. 244 
— Questions in Execution of 
Decree , I. L. R. 4 Calc. 825 

I. L. R. 22 Calc. 501 
See Limitation Act, 1877, Sch. II, Art. 
109 . . I. L. R. 4 Gale. 025 

See Small Cause Court, mofussil — 

J urisdiction — Contract. 

1 B. Ii. R. S. NT. 13 

CROSS-APPEAL. 

See Privy Council, practice of — 

Cross Appeals. 

— decree made in — 

See Privy Council, practice of — 

Special Leave to Appeal. 

I. L. R. 19 AIL 95 

Ii. R. 23 I. A. 167 

necessity of— 

See Privy Council, practice of — 

Practice as to Objections. 

I. L. R. 23 Calc. 922 

CROSS- APPEALS. 

separately heard. 

See Res Judicata — Matters in Issue. 

I. L. R. 12 All. 578- 

CROSS-CASES TRIED TOG-ETHER. 

See Criminal Proceedings. 

I. Ii. R. 20 Calc. 537" 
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CKOSS-CLAIM. 


in summary suit. 

See Compensation — Civil Cases. 

I. L. R. 18 Bom. 717 

— under same decree. 

See Set-off — Cross Decrees. 

I. Ii. B. 5 All. 272 
I. L. B. 10 All. 395 


CBOSS-DECBEE. 


See Execution of Decree — Execution 
on or after Agreements or Compro- 
mises . . 3B.L.R. Ap. 02 

See Set-off — Cross-Decrees. 

vCBOSS-EXAMINATXOK\ 

See Witness— Civil Cases— Examina- 
tion of Witnesses — Cross-examina- 
tion. 

See Witness— Criminal Cases— Exami- 
nation of Witnesses — Cross-Ex- 
amination . 8 C. W. 838 

of accused by Magistrate, during 

police investigation. 

See Transfer of Criminal Case — 
Ground for Transfer. 

5 C. W. ET. 804 

— — right of, and opportunity for— 

See Commission — Criminal Cases. 

I. Xi. B. 19 Bom. 749 


of witness on commission. 


See Practice— Civil Cases— Commis- 
sion . . I. L. B. 30 Calc. 825 

— tender of witnesses for — 


See Appellate Court. 

I. B. B. 38 Calc. 833 

CBOSS- OBJECTION. 

See Appeal— Objections by Respon- 
dent . I. X,. K. 30 Calc. 655 

See Cross- Appeal. 

CROWN. 

— : — applicability of Act to— 

See English Law. 

X. X*. K. 14 Bom. 213 

See Limitation Act, 1877, s. 26. 

X. I*. B. 14 Bom. 213 
See Prerogative . 12 C. W. W. 1081 

as landlord— 

See Transfer of Property Act, s. 51. 

13 C. W. 353“. 931 


CROWN — eondd. 


prerogative right of— 

See Appeal to Privy Council— Cases 
in which Appeal lies or not— Ap- 
pealable Orders. 

X. I*. B. 15 Bom. 155 
L. B. 18 X. A. 0 

See Prerogative of the Crown. 
prerogative right of, to discon- 


tinue prosecution. 
See Rioting 
CROWIST DEBT. 


7 C, W. N. 301 


See Civil Procedure Code. 

X. Ii. B. 33 Calc. 1040 

Judgment-debt in name of Secre- 
tary of State for India in Council— 1??,^- 

venc ’{ Af P & 12 Vic •> «• 21 ), «• 62. A judg. 
ment-debt due to the Secretary of State for India 
m Council, arising out of transactions at a public 
sale cf opium held by the Secretary of State for 
India m Council, is a debt in respect of Crown pro- 
perty and therefore a “ debt due to our Sovereign 
lady the Queen within the meaning of s. 62 of the 
A ct ‘ In determining whether or no a 
debt rails under the denomination of a Crown debt, 
the question is not in whose name the debt stands, 
but whether the debt, when recovered, falls into- 
^ ‘°T S r of 7 . State. Principle in Secretary 
oj State for India m Council v. Bombay Landing and 
Shipping Company , 5 Bom. 0. C. 23 , followed 
Judah v. Secretary of State for India 

I. Ii. B. 12 Calc. 445 

CBOWN GRAFTS ACT (XV OF 1895). 

See Crown Lands. 

X. L. B. 23 Mad. 288 

CEOWH BANDS. 

— — — — — — Alienation of Grown 

lands w & 2o 7 id., cap. 41, etc.— Power of 
Governor m Council to alienate through authorised 
agent under dhar least mles^AUenation so made 
binding and irrevocable^ Jurisdiction of Civil Court 
to determine validity of grant under dharkast rules 

•f? °l waste » made in accordance 

imth aharkast rules, not liable to revision by anyone. 
ine Civil Courts have jurisdiction to determine 
whether a grant of land, alleged to have been 
made by an officer on behalf of the Crown, is 
binding on the Crown or persons claiming under 
it subsequent to the grant ; and the mere fact 
that the alleged grant purports to have been 
made under the dharlcast roles does not affect 
that jurisdiction. , A grant which purports to 
have been made under the dharkast rulei by an 
officer ea powered by them to make it, is a grant 
made by a person authorised in that behalf,' and 
has the validity of a grant made by the Governor in 
Council. Such an officer is an agent generally or 
specially appointed by the Governor in Council in 
that behalf ; and his acts, if within the scope of his 
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authority, are as binding on the Crown as if they 
had been done by the Governor in Council. Where 
such a grant has been made, the action of the officer 
to whom an appeal lies with reference to it, is final 
and binding on the Government, if his act was with- 
in the scope of his authority. His action is not 
subject to any other control. And when the pro- 
posal of an applicant is accepted by an officer duly 
authorised in that behalf by the dharkast rules, and 
the acceptance is communicated to the applicant, 
.there is a valid contract and disposal of the land 
(unless the grant was procured by fraud, misre- 
presentation or mutual mistake as to any matter 
of fact essential to the agreement). Such a grant 
cannot, therefore, be annulled or revoked by the 
officer who made the grant, by his successor in 
office, or even by the Governor in Council. Such 
a grant is subject, under the rules, only to one 
condition, namely, it may be revoked or annulled 
by an officer of a higher grade, on an appeal being 
preferred to him. Observations by Bhashyam 
Ayyangar, J., on alienations by the Crown under 
the Statutes 21 <£ 22 Viet., cap. 106 ; 22 & 23 Viet., 
cap. 41 ; 32 & 33 Viet., cap. 29, and 33 & 34 Viet., 
cap. 59, under Act XV of 1895 (India), and under 
the dharlcast rules. Secretary of State foe 
India in Council v. Kastuei Rehdi (1902) 

1. Ti. B. 26 Mad. 268 

CBUELTY. 

See Criminal Procedure Code, s. 488. 

I. L. B. II AIL 480 

See Divorce Act, s. 14. 

See Hindu Law — Contract — Husband 
and Wife . I. L. B. 13 All, 126 

See Hindu Law — Husband and Wife — 
Restitution of Conjugal Rights. 

I. L. B. 34 Calc. 971 

See Hindu Law — Maintenance — Right 
to Maintenance — Wife. 

24 W. B. 377 
I. L, B. 19 Calc. 84 

See Maintenance, order of Criminal 
Court as to . I. L. B. 11 All. 480 

See Restitution of Conjugal Rights. 

11 Moo. I. A. 551 
8 W. B. P C. 3 
I. L. B. 1 Bom. 164 
I. L. B. 5 Calc. 500 

CRUELTY TO AIVIMALS^ 

See Prevention of Cruelty to Animals 
Act (XI of 1890). 

I. L. B. 24 Calc. 881 
1 C. W. H. 642 

CULPABLE HOMICIDE. 

See Charge to Jury — Summing up in 
Special Cases — Culpable Homicide. 

6 B. L. B. Ap. 88, 87 note I 
9 W. B. Or. 72 ! 


CULPABLE HOMICIDE — contd. 

See Criminal Procedure Code, s. 376 
(1872, s. 288). 

I. L. B. 1 Bom. 639 

See Hurt — Grievous Hurt. 

I. L. R. 18 Calc. 49 

See Jury, trial by. 

I. L. B. 35 Calc. 531 

See Murder. 

See Verdict of Jury — General Cases. 

1 W. R. Cr. 50 

21 W. R, Cr. 1 

I. L. B. 20 Bom. 215 

conviction for, on charge of 

murder. 

See Appeal in Criminal Cases — Acquit- 
tals, APPEALS FROM. 

I. L. B. 2 Calc. 273 

1, P r o v o QaJtioiL— Beating — Deli- 

beration. A person who beats another brutally and 
continuously, so that death results, is guilty of mur- 
der, or culpable homicide not amounting to murder, 
according as there may or may not have been grave 
provocation. Queen v. Tepea Parser 

5 W. B. Cr. 78 

2. Penal Code , s. 300 . 

Culpable homicide, though committed under pro- 
vocation, will amount to murder, unless it is proved 
not only that the act was done under the influence 
of some feeling which took away from the person 
doing it all control over his actions, but that that 
feeling had an adequate cause. Queen v . Habx 
Giri . I B. L. R. A. Cr. 11 : 10 W. B. Cr. 26 

8. . — — — — - Grave and sud- 

den 'provocation — Murder. Culpable homicide not 
amounting to murder is when a man kills another 
on being deprived of self-control by reason of grave 
and sudden provocation. But when the act is done 
after the first excitement had passed away, and 
there was time to cool, it is murder. Queen v. 
Yasin Sheikh 4 B. L. B. A. Cr. 6 : 12 W, B. 68 

4, — Penal Code, s . 300. 

The provocation contemplated by s. 300 of the 
Penai Code should be of a character to deprive the 
offender of his self-control. In determining whe- 
ther it was so, it is admissible to take into account 
the condition of mind in which the offender was at 
the time of the provocation . Empress v. Khogay i 

I. L. B. 2 Mad. 122 

5, : Sudden provoca- 

tion- — Penal Code, s. 300 , excep. 1. To enable a per- 
son to plead the extenuating circumstances pro- 
vided for in s. 300, Penal Code, excep. 1, the provo- 
cation and its effects must be sudden as well as 
grave, and the deprivation of the power of self-con- 
trol must continue in order to benefit a man who 
kills another under circumstances of grave provo- 
cation. Queen v. Bechoo Saout 

19 W.R. Cr. 35 

6, ■ — --- : — - — - — - — — Grave provoca- 

tion — Interval between provocation and attack. 
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hlw +hnf“ an s “ da ® nl y eut llis wife’s throat, it was 
held that, m order to establish that the act was not 
done under grave provocation so as to bring the 
case under excep. 1 of s. 300 of the Penal Code it 
v not sufficient to state that the deceased ceased 
abusing the prisoner then, but it is neceLrv to 
show what interval elapsed between the time when 
the deceased ceased to speak and the instant whin 

terr “ d i her - The offenoe i» this case 
NusHvn b pable h °mjoide. Queen v . Nokto 

AWSH1ro . 7 W. R. Cr. 72 

7. 
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Whirc it appeared in the cl^f a “| n 

wh H e ® mart ™g from a severe bfo w 
irom a stick m the midst of a sudden fight, and pos- 
sibly apprehensive of future violence, finding a 

b'r d ’ h !, t00 . k i* U P> ancl in the melee m- 
dlcefsecte T; n ; d + w Ch 0 S USed the death of the 

24 W. R. Cr. 48 

S , b / 0W W1 * h a stlck in llis hand at the 
time lor abusing his motherTwas held guilty of cul- 

rKr notaniou “ tin g to “ r R 

bed with their sister and ill-trcate^ him Cm 
tbe-eftccts of which ill-treatment he died Held 
that the provocation was sufficiently grave to’ 
justify a conviction of culpable homicide not 
amounting to murder. Queen * Kasse" D een 

4 W. B. Cr. 38 


Queen v. Maithya Gazee 

10 . 


8. W. B. Cr. 42 

^ ' (xicivq and sudden provocation. A 

person accused of murder under a. 302 of the Penal 
Code pleaded in defence that he had found Iiis 
Msfer havmg illicit connection with a man named 
Ihakun and had in a fit of passion killed Tern 

° b I 11 , th0 Sp0t ‘ , Tbe stat “ being accepted^ 
he d to be a good plea of grave and sudden prove! 
cation so as to reduce the offence to one of culpa ble 

lZsTcltT omtins t0 r rdcr - QMm! 

u.lssu CHUNN! . . I. L. R. 18 All. 497 

prisoners confessed that having caught thn r'ir.™o i 

S't'TS; 

or one oi them, they then and there killed him. 

grave provocation given reduced the 
murder to enable homicide not 
to murder. Queen v . Goub Chund 

m __J * * * 1 W. B. Cr. 17 
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fe er . C t°haf heft\ he did not his wife’s, 

naenty , that he left horn# on business : that on 

WfiVlIlT' 1 he TZ What 00nv in°ed him of his wife’s' 
both fi ty ! J hat ’ maddenef i ** the sight, he killed 

* of and , P T am ° Ur : ~ 3dd ’ he was 
0 uiffy of culpable homicide not amounting to 

murder, and that the case was one in which he ouo-ht 
to be treated with lenity. Queen v. Boodhoo ° 

18 8 W. E. Cr. 38 

wS^ffh ihan * SReing , wi J e educed fj adultery ^The 
bo!f ° f r h ! , pn ® oner been forcibly taken to thl 
house of the deceased, a native nhvsician Ji?„ 
alteged that her presence was necessary to the due 

3 Sfjss?- &r5&. , zr5“* 

Queen v. Ramtahal Kahar 

SB. la. B. A. Cr. S3 ■ 


14. 


tion— Husband seeing wife in adultery—. Delibem- 
tion. On a certain evening, if, a common work- 
man, saw N committing adultery with his (M’s) 
wile, and on the following morning, while labouring 
under the excitement provoked by their miscon- 
duct, came upon them eating food together, while 
his wife had neglected to provide food for M. M 
took up a bill-hook and killed .V on the spot. Heidi, 
that, it AX connected the subsequent conduct of N 
and his wife with their misconduct on the preceding 
evening and regarded it as implying an open‘ avowal 
of their criminal relations, which, under the circum- 
stances, he might have done, the provocation was 
sufficiently grave and sudden to deprive him 
ot self-control and to reduce the offence from 
murder to culpable homicide not amounting to 
muicier. Boy a Munigadu v. Queen 

I. L. E. 3 Mad. 33 

p 15 -, 7 ~, — RigW of private defence— 

Penal Code, ss. 97, 99, and 104. When the accused 
whose property had frequently been stolen, went 
out with a la tee to wafeh his property, and with the 
la tee struck a thief, who died from the effects of 
the blows, it was held (having regard to the nature 
of the injuries inflicted and to the subsequent con- 
duct of tne accused) that the ease did not fall with- 
in the 4th exception to s. 99, and that the prisoner 
was not guilty of culpable homicide not amounting 
to murder, but was protected by ss. 97 and 104 of 
•ti e ? Code > and ^ la d not exceeded the lega 1 
rights of private defence* of property. Queen v 

Mokee *../ 12 W. B. Cr. 15 

16. — — ~ — — Search by police 

for stolen property — Apprehended violence . A head 
v onstable. m akin or 


(V, vtj — pprerien mu violence . A head 

..onstable, making an investigation into a case of 
house-bi-eakuig and theft, searched the tents of 
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stolen property, but dis- 
search the !rf7 g ' ^ er ?? 119,1 ff°mpleted the 
monev rotnvf £ SI ® S ' SaVe him a eertain sum of 
“ t ^ ^i 16 aoce P ted > b«t, at the same time~ 
" ‘ f®®™ 11 ,? 5u ®°* en t ; > he demanded a further 

J b6m - .F 113 ? refased t° give anythin" 
on the. grouiS 1 that they were poor and had 

gl 7 ®i 'f here,I P° n he unlawfully ordered 
one of them -to be bound and taken away. On his 

the dSn r° eed “ g t0 eXeCUte suoh «**. -M 

hiS * th ° i“ p ’ mm ’ wom en, and children 
turned out, some four or five of the men beinv 

5™!? "- lth Stlcks and stones, and advanced in a 
threatening “ an . ner towards the place where such 

standing ^”7 boj, “ d and * he . head constable was 
the nm£'ri ¥ e *? re an .y actua i violence was used bv 
feed w th a adva ? om 8 the head constable 

five f g P suoI \ crowd > when it was about 

five paqjps from him, and killed one of the gipsies 

that de!th S or° n? S °’ la ? away ' Any a PP re hension’ 
ence of ft, » f 1< T 0US , lmrt would be the consequ- 

had hf let ^ ° + i SU °^ ° r0wd would have cea ^l 
rested «nf - S + t d , be ? psy he had unlawfully ar- 

'or hadhe eff'et r^' n h,mseIf and his subordinates, 
71 7 d u ! ?®T ted his escape. Held, that such head 
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, , — cik ouose acts aid 

ably cause the apprehension that death or vrievous 
'hurt would be their consequence, and such head 
copstabWas guilty of culpable homicide amount 
n g_ o murder. Empbess op W, ». Abdul 
AK tM • • • • I. L. K. S All. 253 

17. Killing outlaw while enfleu 

vourmg to' escape — Penal Code, s. 300 « 1' 

. fearful of Punished Tf tiev 

• ctfav1awfolt eSC Tvf nd thinkin S that they were | 
•mting lawfully, m furtherance of a plan arrano-ed I 

for them by a police constable and She lurSar 1 

«TtSVs 

ssiir* - .■«**,* sg 

p^‘cS3Zxo,lST?’ a }^ 

» 3£ i . & S SS ' SSS 

committed m the heat of passion upon a St 

Q^r^v/r committ : d 

£*Err t/PtSTsun 

p,i“tgrL?a;." ao “' 

oTthfl’ and S h T two 0r th ^ e violent blows 
on the face with the closed fist, producing extra 

\asation of blood on the brain, and she died if con 

lS- e ’ H mV 1 ) th X Sp0t | ° r VOry short| y after, 
wants . Held, that, there being no intention to 


j CULPABLE HOMICIDE— coraM". 

I c . au ® e dea( ;h. a ud the bodily Injury not being suffi- 
I j Cle nt in the ordinary course of nature to" cause 
| death ’ 4 " e offence committed by the prisoner was 
not murder, but culpable homicide not amounting 
to murder* Reg. v. Gqvinda 

I. Is. B. 1 Bom.. 342 

- 20 *. “ : Grievous hurt ! Blow cans . 

mg injury not intended . An accused, struck a 
woman, carrying an infant in her arms, violently 
over head and shoulders. One of the blows fell on 
the child s head, causing death. Held, that the 
accused was not guilty of culpable homicide nob 
amounting to murder, but had committed hurt on 
the miant under circumstances of sufficient aggra- 
vation to bring the offence within the definition of 
grievous hurt. Empress vi Sahae Rae 

1. 1*. R. 3 Gale. 023 : 2 G. x,. R. 304 

7 7 7'.'! . ~~ Death from vio~ 

lent attack. Where death has resulted from a vio- 
lent attack the Magistrate is bound to commit to 
the Court of Session, on a charge of culpable homi - 
01 . not amounting to murder. Conviction of 
grievous hurt in such a case is contrary to law In 
the mi, tier of Gopi Nsith Shaiia . 1 C. L. R, 141 

22 . _ _ Consenting to act likely to 

cause death — Murder — Penal Code, s 300 
orcep. 5. Excep. 5 to s. 300 refers to* cases’ 
where a man consents to submit to the doincr Q f 
some particular act, either knowing that it 11 
certainly cause death, or that death will be the 
likely result ; but it does not refer to the runnino- 
of a risk of death from something which a man in- 
tends to avert if he possibly can do so, even bv 
causing the death of the person from whom the 
danger is to be anticipated. Per Broughton J.— 
Excep. 5 to s. 300 is not applicable to the case of a 
premeditated fight, hut points to a different 
chaiacter, such as suttee. Empress v. Rohimitd - 
DIN . 1. If. R. 5 Calc. 31 ; 4 C. L. R. 285 


23. 


Rioting — Unlawful assembly— 


jp. 7.x. J •ivu.i'sj 14,0 uxsemuiy — 

bight between two contending factions each armed 
with deadly weapons— Penal Code (Act XLV of 
I860), s. 300, excep. 5. Where death results in a 
light between two bodies of men deliberately fight - 
in g. to g etll er^ a greater proportion of the men com- 
posing both sides being armed with deadly weapons, 
and it being further apparent from the evidence 
that the man slain was an adult, and that no un- 
fair advantage was taken by the one side or the 
other during the fight, the offence committed is 
culpable homicide, but does not amount to murder. 
Samshere Khan v. Empress ■ 

I. Is. It. 6 Calc. 154 : 8 C, L. R. 158 

24. — — Penal Code 

s. 300, cl 5 , and ss. 149 and 307— Murder, attempt 
to commit— Rioting armed with deadly weapons— 
Pre-ctrmnged fight. In a case in which it was found 
that all the accused were guilty of riotino- armed 
with deadly weapons, that the fight was premedi- 
tated and pre-arranged, a regular pitched battle or 
trial of strength between the two parties concerned 
in the riot, and. that one of the accused in the course 


i> a 
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of the riot, and in prosecution of the common 
object of the assembly, killed or attempted to kill a 
man under such circumstances that his act amounted 
to an attempt to murder, the question arose 
whether that act could be said to bear a less grave 
character by reason of ex cep. 5 to s. 300 of the 
Indian Penal Code. Per Curium. — Held, that upon 
such finding the case did not fall within the excep- 
tion. Per Pigot, J. (Petheram, C.J., and Mac- 
phebsox, J., concurring)-— -The 5th exception to 
s. 300 should receive a strict and not a liberal con- 
struction ; and in applying the exception it should 
be considered with reference to the act consented 
to or authorized, and next with reference to the 
person or persons authorized, and as to each of 
those some degree of particularity at least should 
appear upon the facts proved before the exception 
can be said to apply. Bliamshere Khan v. 'Empress , 

I. L. M. 6 Calc. 154, and Queen v. Rubier Mather, 
unreported, dissented from, so far as they decide 
that from such a finding as the above consent to 
take the risk of death is inferred. Per O’Kinealy, 

J. — Before exeep. 5 can be applied, it must be 
found that the person killed, with a full knowledge 
of the facts, determined to suffer death, or take the 
risk of death ; and that this determination con- 
tinued up to, and existed at, the moment of his 
death. Queen v. Rubier Mather, unreported, ob- 
served on. Per Ghose, J . — No general rule of law 
can be laid down in determining in cases of this 
description whether the person killed or wounded 
suffered death or took the risk of death with his 
own consent, it being a question of fact, and not of 
law, to be decided upon the circumstances of each 
case as it arises. Bliamshere Khan v. Empress, 
I. L. M. 6 Calc. 154, and Queen v. Rubier Mather, 
unreported, observed on, and the propositions of 
law laid down therein concurred with. Queen- 
Empress v. Nayamuddin . I. L. E. 18 Calc. 484 

25* — — Subjecting person of full 

age to emasculation. When a man of full age 
(i, a, above 18 years) submits himself to emascula- 
tion, performed neither by a skilful hand, nor m the 
least dangerous way, and dies from the injury, the 
persons concerned iw the act are guilty of culpable 
homicide not amounting to murder. Queen v. 
Baboolux Hijrah . 5 W. B. Or. 7 

28. Knowledge of likelihood to 

cause death — Pre-meditation. Where, a person 
snatches up a log of heavy wood, and, strikes ano- 
ther with it on a vital part, with so much force and 
vindictiveness as to cause that other person’s death 
almost on the spot, the act must be held to have 
been done with the knowledge that it was likely to 
cause death ; but if done without pre-meditation, . 
in the heat of passion on a sudden quarrel, the 
offence committed is cul pable homicide n ot amount- 
ing to murder. Queen v. Rajoo Ghose 

7 W. B. Or. 108 

27. - '; ■. ■■■ ! Taking persons \ 

in old boat — Negligence— Pmdl Code, s. 299. Cer- 
tain persons whom the accused, a. ferryman, was ; 
rowing across a river were drowned by the sinking , 
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of the boat which was an old one with holes in it 
over which planks had been nailed. Held, that the 
prisoner could not be convicted of culpable homi- 
cide not amounting to murder, unless it could be 
shown that he acted with the knowledge that he 
was likely, by taking them in the boat, to cause 
death within the terms of s. 299 of the Penal Code. 
Queen v. Mag-enee Behaea . 11 W. B. Cr. 8 

28. — — — The knowledge 

that an act is likely to cause death does not con- 
stitute culpable homicide amounting to murder. It 
must be shown that the act was committed with 

. the knowledge that it must in all probability cause 
i death. Queen v. Gibdhabee Sing . 0 H. W, 20 

29. — Act likely to cause death — 

Penal Code, ss. 304 and 304 A — Assault on thief. 
The prisoners assaulted a thief so severely that he 
died. One hundred and forty- one marks of sepa- 
rate blows were found on the body of the deceased, 
and several of his ribs were broken. Held, that 
s. 304 A of the Penal Code was not applicable to 
the circumstances of the case, and that, taking the 
offence out of the category of murder, it must still 
come under s. 304. Queen v. Max 5 H. W. 235 

30. T — Causing death 

by branding a thief —Dangerous act. Causing death 
by branding a thief without the knowledge that the 
act was so imminently dangerous that it would in 
all probability cause death, or such bodily injury 
as was likely to cause death, is punishable under 
s. 304 of the Penal Code as culpable homicide not 
amounting to murder. Queen v. Khedun Missee 

7 W. B. Cr. 54 

31. - - — - Penal Code , 

s. 304 A — Administering milk to child in such 

\ * quantity as to bill it — Mash and negligent act— 

I Knowledge of consequences. Where there was 
I medical evidence to show that milk had been admi- 
j nistered to a child in such quantities as to kill it, 

; but there was no evidence to show that the milk 
| was administered by the orders . of the mother, : or 
■■ that she' knew the quantity that was being ad- 
, ministered : — Hell, -that there was not sufficient 
| evidence to -bring her within s. 304 A of the Ferial 
! Cede. The Sessions' Judge found that the mother > 
■ could not have -been ignorant of the fact that her 
: child was being over-fed, or of the probable eonse- 
; queuees of such over-feeding. such, feeding .was 
inconsistent with .the terms of: s. 304 A which 
provides for the causing of death by any rash or 
negligent act, not amounting to murder. What a 
man does with the knowledge that the conse- 
quences will be likely to cause death cannot be 
reduced to a simply rash and negligent act. 
Queen v. Pemkoeb . . . 5 3ST. W. 38 

32. - - Intention to cause 

injury likely - to result in death — Causing death by 
rash act— Culpable rash ness— Culpable negligence. 
Prisoner killed his mother by beating and kicking 
her. The Sessions Judge found that the death re- 
sulted from brutal beating and kicking, but ae- 
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quitted of culpable homicide, because the violence 
was not. such as the prisoner must have known to 
30 likely to cause death. Held, that this was no 
ground for acquitting of culpable homicide not 
amounting to murder : the question for the Judge 
\\ as whether the act was done with the intention of 
causing bodily injury which was likely to cause 
death. The Sessions Judge convicted the. prisoner 
on ^ the charge of causing death by a rash act. 
Vpf’ ^at ^ke section was wholly inapplicable. 

Culpable rashness 55 and “ culpable negligence 55 
distinguished. Queen v. Nidamarti Nag-abtiu- 
shanam . . 7 Mad. 119, 

Penal Code , 


33. 


l vrcuij 

•vv. 299, 304 , and 323 — Voluntarily causing hurt — 
iSjjleen disease . Where a person hurt another, who 
was suffering from spleen disease, intentionally, 
jut without the intention of causing death, or caus- 
ing such bodily injury as was likely to cause death, 
01 the knowledge that he was likely by his act to 
cause death, and by his act caused the death of 
such other person i—Held, that he was not guiltv 
of culpable homicide and properly convicted under 
s. 323 of the Penal Code of voluntarily causing hurt. 
Empress of India v. Fox . I. L. B. 2 AIL 522 

— — — — Penal Code, ss. 

■ Voluntarily causing hurt— Causing death 
-Spleen disease. B voluntarily 
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304,325 - 

by negligence- ^ vulunlaruy 

caused hurt to N, who was suffering from spleen 
disease, knowing himself to be likely to cause 
previous hurt, but without the intention of causing 
death, or causing such bodily injury as was likely 
to cause death, or the knowledge that he was likolv 
by his act to cause death, and caused grievous hurt 
to N, from which N died. Held, that B ought 
not to be convicted under s. 304.4 of the Penal 
.V“ de “yusiag death by negligence, but under s. 
Pi .0 of that Code of voluntarily causing Grievous 
hurt. Empress v. O’Brien . I. L. R. 2 All. 766 

Hash or negligent act— • 

1 e7 ] ai Code, ss. 304 A, 323 — Causing death by a 
rash or. -negligent aci—r Voluntarily causing hurt. ' A 
person, without the intention to cause death, or 
to cause such bodily injury as was likely to cause 
death, or the knowledge that he was likely by his 
act to cause death, or the intention to cause priev- 
ous hurt, or the knowledge that he was likely by 
his act to cause grievous hurt, but with the inten- 
tion of causing hurt, caused the death of another 
person by throwing a piece of a brick at him, 
winch struck him in the region of the spleen, and 
ruptured it, the spleen being diseased. Held ', that 
the ofience committed was not the offence of 
causing death by a rash or negligent act, but the 
o once oi voluntarily causing hurt. Empress of 
India v. Randhir Singh . I. L. B. 3 All. 597 
3ft 

onn n — Penal Code , as*. 

~ ° Pi °54A, 325 — Causing death by rash 

or negligent ad— Grievous hurt. Where a person 
struck another a blow which caused death, without 
any intention of causing death, or of causing such 
boddy injury as was likely to cause death, or the 
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knowledge that he was likely by such act to cause 

death, but with the intention of causing grievous 
; hurt : — Held , that the offence of which such person 
; was guilty was not the offence of causing death by a 
: rash act, but the offence of voluntarily causing 
; grievous hurt. Queen v. Nidamarti Nagabhus- 
!' Jianam, 7 Mad. 119 , Queen v. Pemkoer , 5 N. W. 

| 38, Queen v. Man , 5 N. W. 235 , Empress v. Ketabdi 
; Mundid, I. L. It. 4 Calc. 764 , Empress v. Boer, 

; I. L. It. 2 All. 522 and Empress v. O’ Brien, I. L. 

; It. 2 All 766, followed. The offences of murder, 

| culpable homicide not amounting to murder, and 
; causing death by a rash or negligent act, distinguish - 
! ed. Empress of India v. Idu Beg 

I. L. B. 3 AIL 776 

I 4 . 37. ■— — Penal Code , 6* * 

3 04. A- — Doing act with rashness and negligence * 
i Where an accused was charged with culpable homi- 
cide, and the evidence showed that the deceased 
bad an enlarged spleen, and that his death was 
caused by rupture of the spleen occasioned by blows 
inflicted by the accused on the body of the deceased : 
— Held , that it was not sufficient, in order to find 
the accused guilty of a rash act under s. 304A 
of the Penal Code, that the jury should be satisfied 
only of the prevalence of the disease of enlargement 
of the spleen in the district, and infer therefrom 
criminal rashness in beating the deceased ; but that 
they should also be satisfied that the accused was 
aware of the prevalence of such disease in the dis- 
trict, and also aware ox the risk to life involved in 
striking a person afflicted with that disease. Em- 
press r. Safattjlla . I. L, B. 4 Calc. 815 

38, — Penal Code , s. 

304 A — Penal Code , ss. 336, 337 , and 338 — Rash- 
ness — Negligence. S. 304.4 of the Penal Code 
does not apply to a case in which there has been the 
! voluntary commission of an offence against the per- 
| son. If a man intentionally commits such an 
: offence, and consequences beyond his immediate 
purpose result, it is for the Court to determine how 
far he can be held to have the knowledge that he 
was likely by such act to cause the actual result ; 
and if such knowledge can be imputed, the result 
is not to be attributed to mere rashness ; if it can- 
not be imputed, still the wilful offence does not take 
the character of rashness, because its consequences 
have been unfortunate. Acts, probably or possibly 
involving danger to others, but wdiich in themselves 
are not offences, may be offences under s. 336, 337, 
338, or 304 A if done without due care to guard 
against the dangerous consequences. Acts wffiich 
are offences in themselves must be judged with 
regard to knowledge, or means of knowledge, 
of the offender and placed in their appropriate 
place in the class of offences of the same character. 
Empress v. Ketabdi Mundul 

I. L. B. 4 Gale. 764 

39 . — - — * — Culpable homi- 

cide not amounting to murder — Penal Code (Act 
XLV of 1860), s. 304 — Act done with the knowledge 
that death would be a probable remit . Where the 

5 c 2 
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prisoner by gripping and squeezing the testicles of 
deceased reduced them to a pulpy condition, there- 
by causing an injury which resulted in death due 
to. the shock so inflicted on the nervous system : — 
//eM, per Davies, «/., that the death was an unfore- 
ween result lor which prisoner could not be held 
' 00 I? t DC ^ siie to be convicted under 

s * J -o’ - Penal Code. Hdd per Subramania Ayyar 
and Benson, JJ., that death was a probable con- 
sequence of the prisoner’s act and that she was 
guilty under s. 304, Penal Code, of culpable homi- 
cide not amounting to murder. Queen-Empress 
l ’ Kaltvani . . I. L. R. 19 Mad. 356 

Penal Code , $. 

course of dispute . In the 
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40., . — — 

304. A Act done in — m , v/ wtspme. xn me 
course of a trivial dispute the accused save the 
deceased a severe push l on the back which caused 
}? fa ,l to road below, a distance of two and 
? cublts - In falling the deceased sustained an 
injury from which tetanus resulted, which caused 
his death on the fifth day after. Held, that on these 
facts the accused was not guilty of the offence de- 
scribed m s. 30L4 of the Penal Code, nor of culp- 
able homicide not amounting to murder, because 
there was no likelihood of the result following, and 
a fortiori, no designed causing of it. Req v 
Achaejya . . I. £. R. 1 Mad. 224 

4.1 

o 7 ■; — — — • Penal Code , s. 

» 4 t~^ U T 9 t ' h>J ° msh or negligent act. 
A, a sen ant of a railway company, charged with 
moving some trucks by coolies on an incHne, dis- 
charged his duty negligently, and in consequence 
ost control of the trucks. Under his orders, one of 

•illd°^ eS a * t ®?P ted *° S *°P the trucks, and was 
kil ed iii such attempt. Held, that A had caused 
lit. coolie s death by his negligence, within the 
meaning oi s. 304X of the Penal Code. Reg , . v! 
Longbottom, 3 Cox 0. C. 439, Reg. v. S winded, 
n y 'tP A v. Williamson, 1 Cox 0. C, 

9/, refened to. Queen-Empeess v. Nand Ktsbore 
I. L. B. 6 AIL 248 
hm y^nthl Surgical Operation— Cans- 
niPnfi hv n ,. m f h and negligent aet—Kobiraf— 
PfP , r medw f„ practitioner-" Good a!” i 

Tw):JtU*%8~£T$> 0o l\P ct - XLV °f ! 

%• man for 

eiirL^Tr^f 6 -. Th « from 1 

‘indJ f 7 ? he , lcoblra j charged, under s. 

V A tbe foai Code, with causing death bv 

th7t S f„f * T l m * li « ent act - 14 was contended 
tfut inasmuch as the prisoner had performed 
Mimlar operations on previous occasions, it was not a 

ha^fXv^Af ffiea,ii ”g that section "and 
that at all events ho was entitled to tin benefit of 

mmmm 

in s. 52 of tin* penal i th m define(1 

n * 1 <mM tode > he was not entitled to 
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the benefit of s. 88. Held , further, that s. 88 did 
not apply to the case, as it was not shown by the 
accused, on whom the burden of proving* that 
fact lay, that the deceased knew the risk he was 
running in consenting to the operation, and he 
could not therefore be said to have accepted the 
risk. Held , also, that, under the circumstances , 
the conviction under s. 304 A was a proper one! 
Sookaroo Kobikaj v. Queen-Empress 

I. L. B. 14 Calc. 566 

l h — TH ? ausill £ deatl1 by a crimi- 
nal Mu-Penal Code , * 304A. Where death is 
caused by an act being in its nature criminal, 
s. 304 J .of the Indian Penal Code has no applica- 
tion. Queen-Empress v. Damodaram 

I. L. R. 12 Mad. 56 
44. . Form of conviction— Penal 

-•ode, s. o00 Exceptions. When a Judge convicts 
on the charge of culpable homicide not amounting 
to murder, he should record under which of the 
exceptions in s. 300 of the Penal Code the ease 
tails. Government v. Kalika Misser 

I CULTIVATOR. 1 Agra. Cm 3 

See Pasturage . I. L. B. 31 Gale. 503 
See Stamp Act, 1879, Sen. II, Art. 13. 

I. L. R. 6 Bom. 691 
I. L. B. 5 All. 360 
I. L. B. 15 Bom. 73 
I. L. B. 18 Bom. 546 
CUMULATIVE SENTENCE. 

See Sentence — Cumulative Sentence. 
See Whipping . B. L. R. Sup. VoL 951 
7 B. L. B. 165 
5 Bom. Or. 83 

CURATOR. 20W.-R.a-.T2 

under Act XIX of 1841. 

See Certificate of Administration — 
Right to sue or execute Decree 
WITHOUT CeRTIFTO ATE. 

I. L. R. 20 Bom. 437 

CUSTODY. ' 

See Escape from Custody'. 

- - of lunatic. 

See Lunatic . I. L. R. 30 Gale. 978 
CUSTODY OP CHILDREN*. 

See Divorce Act, s. 41 6 B. L. R. 318 
See Hindu Law — Guardian. 

See Letters Patent. High Court, cl. 

ir > . • I. L. R. 14 Bom.' 555 

See Mahomed an Law— Guard fan. 

See Maintenance, order of Criminal 
Court for . I, L. R. 4 Gale. 374 
T. L. R. 19 Mad. 461 
See Malabar Law — Custody of Child 
7 Mad. 179 

See Minor— Custody of Minor. 
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r 1 '.:. 7 — r— Father’s right to custody— 

j jrimae children — English, law previous to Stat. 

LoJt A C ' •• 9 - , The father > if a F»P« Person, 
of his legal right to the custody 
ot his legitimate children of whatever age. 2 & 3 
tA ’’ T c * , which gives a discretionary power 
Judge m England, has not been extended to 
f oun ^ J therefore the law applicable to cases 
nf Recurred m England previous to the passing 
T^r at statute 18 applicable here. In the matter of 
Holmes 1 Hyde 00 


2 . 


it- i n Z ~r ~~ — Jurisdiction of 

mgii Court-— -Improper guardian . The High Court, 
m its equitable jurisdiction, has authority" to inter- 
fere with the legal nght of a father to the custody 
ot his child, if he be an improper person. In re 
AERAlr • . 1 Hyde 143 


a 


, . 7~ “ — Hindu father, con- 

Christianity. A Hindu father is not deprived 
bis nght to the custody of his children by reason 
ot his conversion to Christianity. Muchoo v. 
Arzoon bAHOo . . . 5W.E. 235 


.. \ ~~ — — Parent's or guar- 

dian 9 right to custody of infant - — “ Habeas Corpus ” 
—■ Criminal Procedure Code (1882), s. 491. In 
Courts, of equity a discretionary power has always 
been exercised to control the father’s or guardian’s 
legal rights of custody. Queen v. Gyngall , [1893] 
* C- 232, approved. Held, that this was not a 
ease m which the Court would, having due regard 
o the interests and well-being of the child in ques- 
tion, assist the parent in exercising his legal rights 
ot custody. The modern equitable doctrine cited 
m beton on Decrees, Vol. II, p. 814, approved. In 
the matter of Joshy Assam 

I. L. R. 23 Calc. 290 


5. 


m 7 • TnT, — — 7 — — Custody of mother 

atcmg child from place to place. A mother can- 
not have a right to the custody of her legitimate 
children adversely to the father. Ordinarily the 
custody of the mother is the custody of the father, 
andjiny removal of the children from place to place 
>y the mother ought to be taken to be consistent 
with the right of the father as guardian, and not 
as a taking out of his keeping. In the matter of 
the petition of Prankrishna Surma. Empress v. 
Prankrishna Surma . I. L. R. 8 Calc. 969 

11 C. Xi. R. 6 

ft 

r, * , A ~7 ", — — ; Order by criminal 

Court— -Question for Civil Court . A father having 
applied to a Criminal Court for the custody of his 
child, who was eleven years old and had always 
lived with the mother, and the Court having caused 
the child to be delivered up to the father z—Hell, 
that the Court was in the wrong, the question being 
one that ought to be decided in the Civil Court 
Hoolsun Bibee v. Epoo . 25 W, R. Or. 35 

— — — Order of Magis- 

trate as to custody of illegitimate child — Ground 
for stopping maintenance under order of Magistrate. 
(here is nothing in the Criminal Procedure Code 
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! whic]l would warrant a Magistrate in ordering a 
mother to surrender her illegitimate child to its 
father, although such child be of the age of matu- 
nty. A refusal by the mother to make over the 
custody of the child in such a ease would be no 
ground for stopping an allowance previously 
ordered. La l Das v. Nekunjo Bhaishiani 

I. L. R. 4 Gale. 374 

o 

. ~ -■ — Appointment of 

Guardian — Guardians and- Wards Act (VIII of 
■ 1890), 88. 9 and 17 — Application by a Christian 
father to be appointed guardian of Ms Hindu minor 
son— Matters to be considered by the Court in ap- 
pointing guardian. A, who was originally a 
Hindu, but afterwards became a Christian and 
abandoned his family residence, applied to be the 
gurdian of the parson of his minor son. On the 
objections of the paternal and maternal uncles of 
the boy that under the circumstances of the case 
the fatner was not fit and proper person to be ap- 
pomted the guardian of the minor -.—Held although 
the father is primd facie entitled to the custody of his 

. ile Can be c3e P rived of such parental 
right if the circumstances justify it ; therefore in a 
case where a child who was brought up as a Hindu 
and who expressed a desire to remain a Hindu and 
vv as living with his Hindu relation, who was main- 
taining him and was looking after his education 
properly, it would not be to the welfare of the child 
that he should be handed over to the father and 
brought up m the Christian faith, and that the 
Court below, under the circumstances of the ease 
was light in dismissing the application. Mqkoqvd 
Lal Singh v. IN or o pip Chunper Si-ngha 

I. Is. R. 25 Calc. 881 

2 C. W. N. 379 


9. 


~ t- pother’s right to custody 

-Pi actice— -Custody of child , application for 

Notice of application — Divorce Act (IV of 1869), 
s. 42. A petition for judicial separation by a 
wife^ contained a statement in the body thereof 
to the effect that the petitioner was desirous of 
having the custody of a child bom of the marriage 
- but contained no prayer to that effect. The res- 
pondent appeared and filed an answer to the 
petition, m which he expressly noticed that portion 
of the petition. Pending the hearing of the peti- 
tion an application was made by the petitioner 
for the custody of the child ' pendente lite , which 
was opposed by the respondent and refused. 
After decree made for judicial separation, the 
respondent not appearing at the hearing, an ap- 
plication was made by the petitioner under the 
provisions of s. 42 of the Act, for the custody of 
the child Ho notice of such application was 
given to the respondent : Held , that it was the 
more correct procedure, having regard to the pro- 
visions of s. 42, not to include a prayer for the 
custody in the original petition, and that, following 
the decision in Horne v. Horne, 30 L. J. P. an § 
M. 200, and Wilkinson v. Wilkinson, 30 L. j] p. 
and M. 200 note, it was unnecessary under the 
circumstances to give further notice of the appli- 
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cation to the respondent. Held , ’furthe.iv on the 
merits that the petitioner was entitled to the order 
asked for. Ledlle v. Ledlte 

I. Ii. R. 18 Calc. 473 
in 

. * XT'" "7“ r— Change of rdi~ 

fjton Education and prospects of minor —Conduct of 
natural guardum— Guardians mid Wards Act 
( VIU of 1890) Habeas Cor V u,-LZnT. Proof 
dure Code, s 491. S, a girl fifteen years of ase, 
hack jor the last eight years, with her mother the 
petitioner s consent been boarded and educated 
tat at t ie American Marathi Mission School and 
tliBii at the Methodist Zenana Mission School of 
which latter school the respondent was the superin- 
tendent. The petitioner during that time had never 
contributed anything towards the expenses of her 
daughter’s board and education, and was quite un- 
able to do so, being a servant in receipt of a salary of 
only 8 annas a month, and with no home of her own 
&' in the meantime had become a Christian and 
assumed the name of Sarah Hettie Houghton, and 
would soon be in a position, if allowed to complete 
her education as she herself desired to do, to earn 
hei own livelihood by teaching. The petitioner now 
applied under s. 491 of the Criminal Procedure Code, 

X of 1882, for an order on the respondent to show 
cause why 8 should not be delivered over to the 
custody of her mother, the petitioner. Held, that, 
even assuming that 8, not’ being sixteen years of ! 
age, was too young, according to the authorities, ! 
to be able to decide for herself where sne would 
reside, it was the duty of the Court to refuse the I 
present application, the Court not being satisfied 
v.that^ the application was made bond fide by the 
petitioner, and the petitioner being a servant, : 
earning only 8 annas a month as wages, a pauper! ; 
and having no home of hey. own. Held, further, I 
' .. that, according to the doctrine governing Courts ! 
of Equity in such oases, the petitioner by her con- i 
duct during the last eight years had “precluded ’ 
.herself from demanding that her child should now i 
be given up to her, to do which would, under the i 
circumstances, be manifestly most detrimental ■ 
to the welfare of the child herself. The true prim 1 
ciple dedueible from the authorities by which* the 
Court should be guided in such eases'* is that the 
Court is to judge upon the circumstances of each 
. particular case,' and 'that the welfare of the infant, 
irrespective of its age, is .the main feature to be* 
regarded. Se-mble ; "Ahoy of fourteen and a girl 
of sixteen have a right to choose their own residence. 

The provisions of the Guardians and Wards Act 
• VIII of . 1890 and the cases on the subject in the 
. English and . Indian Courts considered. In, the 
matter of Saitmri Jatnoo i\ Abrams 

I. L. R. 18 B o*m. 307 

11. - • . Guardian -Act 

IX of 1MH — Marriage of Mahomed an mother 
with Christian in Mahomatan form. A child, the 
offspring of a Christian marriage, was living after 
her father’s death under the protection "'of her 
mother. A married man, a Christian, came in 
live with her mother, and, in order in legalize 
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! intercourse, he and the. mother became 

; Mahomedans, and were married in Mahomedan 
1 I0ril k About three years after, when the child had 
; attained. the age of fourteen, some of her relatives 
i applied for an order, under Amt IX of .1861, that the 
girl be removed from the guardianship of the 
mother and her second husband and placed under 
: * Christian guardian. The girl deposed that she 
wished to remain with her mother and to become 
: a Mahomedan. Held, by the High Court in granting 
1 * ^PPlication and appointing a guardian in place 

I ot liei mother that a Judge, in ' the exercise of his 
! jurisdiction under the Act, is justified in. having 
; respect to the religion professed by the father of a 
minor and in passing such orders with regard to 
i t,le cu stody of the person of such minor as he 
may hold to be in accordance with what would 
have been the minor’s father’s wishes had he been 
alive to express them. Where a mother under 
colour of a change of religion forms a connection 
oi leads a life which, by persons professing her 
husband, s icaith, would be deemed immoral, she 
thereby ceases to be a proper person to be entrust- 
ed with the education of the children of her 
deceased husband. If the Court finds a case made 
out for its interference, it will not be deterred from 
the exercise of its powers because the persons setting 
it m motion may be actuated by motives other 
than the interests of the minor. Special leave 
having been given to appeal to the Privy Council, 
the order was upheld. Skinner v, Cede 

10 B. L. R. 125 
14 Moo. I. A. 309 : 17 W. R. 77 

s. c. In High. Court . 2 N. W. 275 

- - - Parent and child 

—Interference nlth natural rights for the benefit 
o/ the. child— Equity ' and good conscience. Plaint- 
iff, a Brahmin widow, sued to .recover her illegiti- 
mate infant child from defendant, to whom sk-had 
entrusted it since its birth for nurture. Held, that, 
it being proved that the plaintiff was leading an 
immoral life, the suit was rightly dismissed. Ven- 
kam.ua v. iSavitramma . ‘I. L. R. 12 Mad. 67 

CUSTODY OF WIFE. 

See Mahomed ax 

Wl PE 


CUSTOM. 


Law — Custody or 

5 B. L» R, 567 
13 B. L. R. 180 


See Adoption . . 11 C. W. N. 147 

See .B Aiii 1 ana Chant 12 C. W. 1ST. 988 
13 C. W. N. 1013 
See .Bh ale Surtax Chattri Tribe. 

I* L. R. 30 AIL 1 

See Civil .Procedure Code 1882, s . 584. 

I. L, R. 29 Mad. 24 
See Copyright Act, k, (>. 

10 o. W. N. 134 

See Custom of Trade. 

Aw Grant , I. L. R. 31 Calc. 561 
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‘"ice Hindu Law . 1. 1.. R. 28 AIL 170 ! 

I. L. R. 80 All. 1 ! 
X. U. R. 36 Gale. 590 I 
I. L. R. 33 Bom. 693 j 

See Hindu Law — Adoption. 

X. L. R. 29 All. 109, 495 I 

See Hindu Law — 

Custom : 

See Husband and Wife. 

X. Hi. R. 81 Bom. 360 

I NHEBITAN CE — -MIGRATING FAMILIES. 

X. L. R. 29 Gale. 433 

See Landlord and Tenant. 

X. L. R. 31 Mad. 17 
X. B. R. 29 Mad. 24 

See Mahometan Law. 

X. Xj. R. 28 All. 496 j 

See Mahomedan Law — Custom. 

See Malabar Law — Custom. 

See Mortgage . 10 C. W. ~N. 778 i 

See Non-occupancy Raiyat. 

X. Xj. R. 34 Calc. 516 | 

See North-Western Provinces Rent ! 
Act (XII oe 18811, Ch. II and s. 93. 

X. Xj. R. 23 AIL 270 

See Occupancy Holding. 

11 C. W. NT. 83 

See Occupancy Holding, transferabi- 
lity of . . 11 C. W. N. 83 

See Pakki Adat Agency . 

X. Xj, R. S3 Bom. 364 
See Practice . 10 G. W. NT. 230 

See Pre-emption. 

X. Xj. R. 28 AIL 434, 088 ' 
X. Xj. R. 29 All. 295 
X. Xj. R. 31 All. 533, 539 ! 

See Prescription — Easements — Pri- : 

VACY . . . 5 C, w. XL 147 

See Public Nuisance. 

X. Xj. R< 30 All. 181 
See “ Pu blic Street.” 

X. L. R. 32 Mad. 478 
See Raiyat . X. Is. R. 29 Mad. 24 

See Right of Occupancy — Transfer of ; 

Right . 6 G. W. NT. 181, 861 

See Right to use of Water. 

I. Xj. R. 29 Gale. 100 
See Riparian Owner. 

X. Xj. R. 35 Calc. 851 
See Succession . Xj. R. 30 X. A. 190 
See Usage . . 13 C. W. IN. 541 
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excluding daughters from in- 
heritance. 

See 0 u on Estates Act. 

X. Xj. R. 31 AIL 457 

excluding females. 

See Mahomedan Law — Inheritance. 

I. L. K, 31 All. 557 

— exclusion of— 

See Lease — Construction. 

X. Ij. R. 30 Calc. 883 

evidence of — 

See Hindu Law . I. L. R. 36 Calc. 943 

family custom. 

See Inheritance . 8 C. W. IN. 81 

... transfer of non -transferable 

holding. — 

See Landlord and Tenant. 

8. C. W. W. 235 

1. Origin of custom. A custom, to 

be valid, must be ancient, must have been continued 
and acquiesced in, and must be reasonable and cer- 
tain. Lala v. Kira Singh . I. Xj. R. 2 AIL 49 

2. _ Effect of custom — Written 

contract. Custom cannot affect the express terms 
of a written contract. Indur Chttnder Dug mi 
v. Lachmi Bibi . 7 B. Xj. R. 682 : 15 W. R. 501 

3. , Custom contrary 

to law of inheritance. Custom, when it is ancient, 
invariable, and established by clear and positive 
proof, overrides the usual law of inheritance. Kus- 
toora Koomaree v. MonohurDeo. Government 
v. Monohur Deo . . W. R. 1864, 39 

4. Family custom — Intermarria- 

ges. To establish a family custom at variance 
with the ordinary law of inheritance, it is neces- 
sary to show that the usage is ancient and has 
been invariable, and it should be established by clear 
and positive proof. Nugendee Narain v. Rughoo- 
nath Narain ’.Dey . . W. R. 1864, 20 

5. _ — — . — — Customs regulating 

succession, f roof of. If .it is contended that the 
succession to property is regulated by any special 
family custom, that custom ought to be alleged and 
proved with distinctness and certainty. Serumah 
Umah v. Pala.tk.an Vitil Mary a Coothy Umah 

15 ¥. R. P. G. 47 

6. ----- Custom contrary to Hindu 

Law. W i M'e a custom according to which the 
Rajahs of Beerbhoom had granted a right to a 
share of property described as ■ <fi Bhabak mehals ” 
appeared to have been always recognized by the 
Courts, it was maintained, notwithstanding that it 
was in contravention of the ordinary Hindu law. 
Nil Mahdub Goss am eg v. Chung er Mookhee 
Gossamer . ... .22 W. R. 397 
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Custom contrary to Limita- 

tion Acts. . No custom can be admitted to over- 
ride the provisions of the Limitation Act, Mohan- 
LAL J ECHAND V. AmRATLAL BeC'HA'RBAS 

I* L. U, 3 Bom. 174 

8, - Converts -—Inheritance- — Converts 

from Hindu to Mahometan rdigionr— Custom, at 
mriance with law. The general presumption, 
arising from the intimate connection between law 
and religion in the Mahometan faith, is that the 
Mahomedan law governs converts from the Hindu 
religion to Mahomedanism. But a well-established 
custom in the case of such converts to follow their 
old Hindu law of inheritance would override that 
genen.il presumption, and a usage establishing a 
special rule of inheritance as regards a special kind 
of property would be given the force of law, even 
though it be at variance- with both Hindu and 
Mahomedan laws. Mahomed Sidiok v. Haji 
Ahmed. Haji Abdula Haji Abdstatar v. Haji 
a ™ ed .... X. L. B. 10 Bom. 1 

9. : - Custom of trade — Notoriety 

and definiteness of custom — Requirements of a 
binding custom of trade. Suit for damages for 
breach of a contract to let horses on hire. The 
plain till hired a pair of horses at Ootacamund 
from the defendant for a period of six months, and I 
on one occasion drove them beyond the municipal, i 
limits of the station ; on their return, the defendant |! 
took away the horses from the plaintiff, which was j 
the .breach complained of. The defendant pleaded j 
that the plaintiff’s use of the horses as above was j 
contrary -to the . local ' custom of the trade. ■ Held, ! 
that, since the alleged custom was not shown to be I 
either - .certain or invariable- or so notorious that, 
persons should be - held to enter into agreements I 
with lefeiencc to -it, it formed no defence to the ! 
action. Brice v. Browne 

I. Ii. B. 14 Mad. 420 

' -JP* : Sale — Exchange 

— Trade mage— Contract Act , ss. 49 , 77, 92, 151— 
Delivertf of cotton to cotton press— Transfer of Pro- 
perty Act, s. ]]$ — Ownership of cotton. Accord- 
ing, to mercantile usage in the cotton trade in Tuti- 
co'rin,- where; a dealer delivers cotton to the owner 
of a cotton press, not in pursuance of any special 
contract, the property in the cotton vests in the j 
owner of -the cotton press, who is bound to give the ! 
mei chant iii exchange cotton .of like quantity and 
qualify. The transaction is not a wale, but an * 
agreement for exchange. Where, therefore, cot- j 
Ion thus delivered v.as accidentally destroy d by 1 
hx^JIeM * tluit tilt* loss loll on the owner of the 
Volk art Brothers r. Vetttvelu Nad ax : 

I. Xj, B. 11 Mad. 459 ; 

~ Mercantile usage : 

JtfVtden.ee of custom Proof of mercantile usa^e ; 
needs not either the antiquity, the uniformity, or j 
the notoriety of custom which, in respect, of ail i- 
these, becomes a. local law. The usage may he 1 
still in course of growth ; it may require evidence t 
for its support in each case ; but in the insult if j, 
if it a])} tear to be so well known and 
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acquiesced in that it may be reasonably presumed 
to have been an ingredient tacitly imported by 
the parties into their contract. Juggomohun 
(Those v. Manik Chund . 4 W. B. P. C. 8 

7 Moo, I. A 263 

12. ? Family usage-— Custom re- 

; V^rmnt to law. Evidence of the acts of a single 
family, repugnant or antagonistic to the genera l 
law, will not establish a valid custom or usage 
enforceable in a Court of Justice. Tara Ghana 
; J 7 * Fee'b Ham, 3 M ad. 50, followed. Madhavrav 
Raghavendra V. Balkpjshna RaghaVendra 
: 4 Bom. A. C. 113 

| 13. . — - — Family custom — 

j Intermarriages. A family custom as to iotermar- 
| riages, being matter of family history, nu;y be 
; proved by declarations made by member ox the 
i family. Nuggexdue Naeaix v. Rughoonath 
I N’arain I)ey . . W. B. 1864, 20 

| 14. ■ — Mosques — Mahomedan law of 

| succession — Law in Malabar as to right to super - 
I intend mosques . In Malabar, when the right to 
| superintend a mosque is in dispute, the Mahomedan 
law of succession must be applied, unless a custom 
to the contrary is proved. Proof that' the manage- 
ment of most mosques in a certain district is in 
the hands of persons, who would inherit under 
the Maramakkatayam law, will .not. warrant a 
finding of the existence of such a custom in 
such, district. , Kunhi Rivi v. Abdul Aziz. 

I. L. B. 6 Mad. 103 

Land separated from, estate 

by change in course of river. When a party 
claims land separated from his estate by a change . 
in the course of a river upon the ground of 
immemorial custom, he must prove- such custom. 
The canoongo papers are hot sufficient evidence to 
prove immemorial, custom. The proceedings shew- 
ing that, such custom obtains on the banks of one 
river will be no evidence to prove that it ot ) tains on 
banks of another. Rai Manik Chand v. 
Madhoram . . . 3B.L.B.P.C.5 

11 W. B. P. C. 42 
13 Moo. I. A. 1 
See also Bissessurnath v. Mohessae 
Bitx Singh . . 11 B. L. B. 265 

18 W. B. 160 
L. B. I. A, Sup. Vol 34 

- - i w Haqq-i-chaharum ” ■Pri- 
vate sale — Sale i n execution of decree. Proof of 
a custom whereby the zamindar of a village 
is entitled, to one-fourth of the purchase money 
when a house in the village is sold privately -is -not 
proof ot a similar custom in respect of sales in 
execution of decrees. .Kalian Das ik Rhag irate 

I. L. B. 6 AIL 47 
17. - . Bight to timber washed 

ashore—- Wreck — -Lords of, manor. Where .a plain- 
tiff sued for damages for value of timber, .carried. 
ft way by Government after being washed: on to 
his estate, and to have his right declared as against 
Government to all timber that in the future mav ha 
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washed, on to Ms estate. Held, that itjwas not 
necessary for plaintiff to produce documentary evi- 
dence in support of the right, or some decree or 
decision of competent authority establishing the 
custom. Lords of manors are allowed to establish 
rights to wrecks, etc., by long-continued and ad- 
verse assertion of, and enjoyment under, such claim ; 
and the plaintiff was entitled to have the question 
tried by the evidence he had adduced. Chuttur 
Lall Singh v. Government . ■ 9 W. R. 97 

IS. - - — Local custom — Observations 

on the use of boohs of history to prove local custom. 
Observations on the use of books of history to prove 
local custom, and on the position as heads of their 
caste by custom of the representatives of the an- 
cient sovereigns of the West Coast. Vallabha 
V. Mabusudanan . I. L. R. 12 Mad. 495 

_ 19. - j.. Local custom — 

Bom. Meg. 2 V of 1827 , s. 26. By s. 26, Regulation 
IV of 1827 (Bombay), the usage of the district in 
which a suit may arise takes precedence over the 
law of the defendant in the determination of civil 
suits. By local custom in the Broach district, waqf 
land left as a religious endowment may be mort- 
gaged, although such practice is contrary to Maho- 
medan law. Abas Ali Zenul Aradin v. Ghulam 
Muhammad .... 1 Bom. 36 

20. - — : Custom as to 

transferability of tenures. In an enquiry as to 
whether tenures of a certain class are transferable 
according to local custom, it is sufficient if there is 
credible evidence of the existence and antiquity of 
the custom,, and none to the contrary ; there is no 
necessity for the witnesses to fix any particular time 
from which such tenures became transferable. Joy 
Ivishen Mocker .tee v. Bodega Nab a in Nag 

11 W. R. 349 

21. ■ Proof of exist - 

mice of custom — Information derived from , de- 
ceased persons — Evidence Act , 1872 , s. 82, sub-s. (5). 
ss. 49 and 60. A witness may state Ms opinion as to 
the existence of a family custom (in this case pri- 
mogeniture) and give as the grounds thereof informa- 
tion derived from deceased persons. But it must 
be independent opinion based on hearsay, and not 
on mere repetition of hearsay. See Evidence Act, 
1872, s. 32, sub-s. (5), ss. 49 and 60. . Its .weight 
depends on the character of the witness and of the 
deceased persons. Gabuettdhwaja Pabshad 
Singh v. Saparandhwaja Pabshad Singh 

I*. R. 27 I. A. 238 

22. Bhagdari tenures — Custom 

of inheritance to bhagdari tenures in the Broach dis - 
lirct. The custom in the Broach, district of male 
first cousins succeeding to property held on the 
bhagdari tenure in preference to daughters or 
sisters upheld in a case in which the bhagdars were 
Mahomedans. Bai Khedtj v. Basu Lall 

5 Bom. A. C. 123 

23. — - - — - - ; — Bhagdari tenures 

in Broach— 2 'inheritance- — S pedal custom — Priority 
of nearest nude relative to daughter or sister . The 
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plaintiff, as heir of her father (a deceased Hindu 
bhagdar), sued the sons of sisters of her father’s 
paternal uncle for possession of certain bhagdari lands 
situate in a village in the Broach collectorate. 
The defendants pleaded that they were entitled 
to the property under a special custom regulating 
the succession to bhagdari lands in the collectorate 
of Broach, under which custom, on the death of a 
bhagdar, whether Hindu or Maho medan, . without 
male issue, his nearest male relations (after the 
death of Ms widow), whether sprung through male 
or female relatives of the deceased bhagdar, suc- 
ceed to Ms bhagdari lands to the exclusion of Ms 
daughter or sister. Held , that the custom alleged 
■was sufficiently proved, and that the defendants 
were entitled to retain possession of the bhagdar 
lands in question. Per Curiam. — The custom, 
alleged being if not universal at least general 
in the Broach collectorate, it should, in the case of 
any particular village, at any rate on evidence 
being given of its continuance in other similar 
adjacent villages, if not in the particular Milage 
itself (though it would always be more satisfactory 
if this could be done), be held still to survive, 
unless and until the opposite party proved the 
adoption of some other custom, or of the ordinary 
rules of inheritance, in the particular village, 
or, failing such proof, the general prevalence of such 
rules or such opposing custom in other similar 
adjacent villages. Queerer Whether males sprang 
of male relatives of a deceased bhagdar have priority 
over males sprang of female relatives of the same. 
Quaere : Whether a daughter or sister of a deceased 
bhagdar is wholly excluded, by the custom, from 
the line of inheritance, or would, on failure of male 
relations, succeed to the bhagdari lands. Pranji- 
van Dayaram v. Bai Reva. 

X. Is. R. 5 Bom. 482 

24. ... Wajib-uLiirz — Evidence of 

village custom. A wajih-ul-urz is not a mere con- 
tract ; it is a record-of-rights made by a public 
servant ; and therefore, without attestation or 
execution by the proprietors of the mouzah, it is 
entitled to weight as evidence of village custom. 
Barer But v. Enait Ali . . 2 3N. W. 395 

25. — — - Cess, levy of— 

Wajih-ul-urz . Held , that the mention of the cess 
in a wajib-ul-urz is not conclusive proof of the cus- 
tom or usage which gives the right to levy the cess 
against persons not parties to it. Ram Chunb v. 
Zahoor Ali Khan . . 1 Agra 134, 135 

26. - — — — - The wajib-ul-urz 

binds co-parceners who have verified and attested it, 
and is so far evidence of custom between co-parcen- 
ers, but is not a conclusive evidence of custom 
between co-parceners and their tenants who were, 
no parties to it. Puchoo v. Mahomed Tala. 
Assudoolah . . . . 2 Agra 217 

27. — — — Wajib-ul-urz — 

Mahomedan law. It having been alleged that an 
estate, by custom, descended to a single heir in the 
male line, the High Court, concurring with the 

5 D 
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Court of first instance, found that this custom had 
not been proved to prevail in the family. On an 
appeal contesting this finding, it was argued, among 
other objections, that the High Court had not given 
sufficient effect to an entry in the wajib-ul-urz of a 
zamindari village, the principal one comprised in the 
family estate now in dispute ; the last owner of that 
estate who held all the shares in the village having 
caused an entry to be made to the effect that his 
eldest son should be his sole heir, the others of the 
family being maintained. Held , that, though term- 
ed an entry in a wajib-ul-urz, the document was 
not entitled to the name, but was rather in the 
nature of a testamentary attempt to make a dis- 
position contrary to the Mahometan law of descent. 
Mohammad Ismail Khan v. Fidayat-ttn-ntssa 
I. Xi. B. 8 All. 518 

28. — — ; — _ — Suit by land- 

holder for declaration of right to take land from 
occupancy-tenant for cultivation of indigo — 
Wajib-ul-urz , construction of. The zamindars of 
a village sued an occupancy-tenant for a declara- 
tion of their right to maintain a custom which was 
thus recorded in the wajib-ul-urz : — 44 When neces- 
sary, one or two bighas out of the tenants 5 lands are 
taken with their consent (ba hhusM) for sowing 
indigo.” Upon the basis of this entry, they claimed 
to be entitled to take a portion of the occupancy- 
holding at a certain period of the year, for the pur- 
pose of cultivating indigo. Held, by the .Full 
Bench, that the word “ hhushi 55 used in the wajib-ul- 
urz Indicated that the land was only to be taken 
with the occupancy- tenant’s consent, and the docu- 
ment created no right, of the nature alleged, namely, 
to take the land despite the tenant. Sheoraean 
v. Braiko Prasad . . I. X*. B. 7 AIL 880 

29. Pre-emption — Wajib-ul-urz — 

Onus prdbandi. A wajib-ul-urz prepared and 
attested according to law, is primd facie evidence 
of the .existence of any custom of pre-emption 
which it records, such evidence being open to be 
rebutted by any one disputing such custom. 
Isri Singh % Ganga . I. In B. 2 All 870 

But such a custom is not established by one in- 
stance. Tota Bam v. Mohan Lal 2 Agra 120 

, SO. — — — 'Pre-emption — 

Wajib-ul-urz. An unsigned wajib-ul-urz is not 
binding on the co-sharers, and cannot originate a 
right of pre-emption if no prior usage existed. To 
prove usage, it is not necessary that documentary 
evidence should be adduced. Joykishore Singh 
v. Thakoob Bass ... 3 Agra 75 

31. — — — — Pre-emption — 

Wajib-ul-urz. Held , that occasional instances, in 
which a claim to pre-emption on the ground of vici- 
nage may have been admitted, or for special reason 
the vendors submitted to the claim, are not sufficient 
to prove the custom of pre-emption in a mahuilah : 
bub repeated' instances, of tho assertion of pre-emp- 
tion as a right and of its recognition or enforcement, 
ranging over a long period of time and in various 
places should be shown. Sheo Churn Kandog 

*. 3 Agra 13Q 
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■ 32. . — — — - — - — — Suit for .pre-- 

emption — Evidence — Decrees enforcing right. In 
a suit for pre-emption based on custom, evidence of 
decrees passed in favour of such a custom, in suits 
in which it was alleged and denied, is admissible 
evidence to prove its existence. The most satisfac- 
tory evidence of an enforcement of a custom is a 
final decree based on the custom. Gujju Lal v> 
Fateh Lal , 1. L. R. 6 Calc. 171 , distinguished. 
Koodottoollah v. Mohinee Mohun 8 halm, 5 Rev, 
Civ. and Cr. Rep. 290, Sheo Chum Kandoo v. 
Ooodur Burnwar, 3 Agra 138 , and Lachman Rai 
v. Akbar Khan , I. L. R. 1 All. MO, referred to. 
Gtxrdayal Mal v. Jhandtj Mat. 

I. X*. K, 10 AIL 585 


Pre-emption- 


Proceedings in former suits. The proceedings in two 
former suits, where, under similar circumstances, 
though the exercise of the right was disputed on 
other grounds, the right of pre-emption -was ad- 
! mitted to exist, may be received in evidence in 
support of the custom. Madhub Chttnder Nath 
Biswas v. Tqmee Bewah . 7 W. B. 210 

34. Pre-emption— 

i Wajib-ul-urz — Evidence of contract and custom — 
Act XIX of 1873, s. 91 — Beng. Reg. VII of 1822, 

: s. 9, cl. ( % ). The wajib-ul-urz of a village is a docu- 
I ment of a public character, prepared with all publi- 
j ■ city, and must be considered as primd facie evidence 
of the existence of any custom which it records. Its 
record of the existence of a custom of pre-emption is 
I sufficiently strong evidence to cast on those denying 
i the custom the burden of proof ; and in the same 1 
I manner, when it records a contract of pre-emption 
between the shareholders, there is a presumption 
that it is binding on the shareholders. Looking to 
the public character of the document, and the way it 
is prepared, and that all shareholders, whether sign- 
ing it or not, must be presumed to have assented to 
its terms, the inferences to be deduced from it 
cannot be disregarded except when they are re- 
butted by evidence of an opposite character. A 
suit to enforce the right of pre-emption, which 
was based on contract and custom as evidenced 
by the wajib-ul-urz of a village, was dismissed by 
the lower Courts on the ground that any contract/ 
which might be founded on the wajib-ul-urz was 
not binding on the vendor-defendant, as that 
document did not bear his signature, and the lower 
Appellate Court attached no weight to the wajib-ul- 
urz as proof of the custom of pre-emption, because 
it was drawn up when Regulation VII of 1822 was' 
in force, and at that time there was no legal pre- 
sumption of its accuracy. The claim was dismissed 
on the ground that the plaintiff’s evidence did not 
prove the existence of a custom of pre-emption in 
the village. Held , that the lower Appellate Court 
had erred in dealing with the evidence, and that, 
although this particular wajib-ul-urz was made 
before Act XIX of 1873 came into force, yet the 
weight which would attach to its entries, both, as 
proof of the contract as well of customs was very 
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strong, Isri Singh v. Ganga, 1. L. It. 2 All. 876 , 
referred to. Muhammad Hasan v. Munna Lal 

I. L. R. 8 All. 434 

35. ~ — — Cess — Record of cess by settle- 
ment officer. The fact that a cess leviable in ^ac- 
cordance with village custom has been recorded by 
a settlement officer is important evidence of the 
custom, but not conclusive proof of it. Held, on the 
evidence in this ease, that' the village customs set up 
was not established. Lada v. Hira Singh 

I. L. R. 2 All. 49 

36. — — Manorial Dues 

and G esses. The plaintiffs, zamindars, sued for a 
declaration of their ancient rights, as against all the 
tenants of a certain village, to appropriate all trees 
ot. spontaneous growth and the fruits of other trees j 
planted by the tenants ; also to receive as manorial 
tribute a certain number of ploughs annually and a 1 
certain offering of poppy-seed and other farm-pro- ! 
duce on the occasion of the marriage of persons of 1 
the lower caste of tenants, with a further right 
to levy a certain proportion of the produce of the j 
sugar-cano manufactories and fields in the village. I 
The lower Courts having decreed the suit on vague j 
and general parol evidence as to the existence of the ! 
said, customs : — Held, (a) that, where a custom j 
regarding several cesses is alleged, the existence of I 
the custom regarding each cess should be tried as a j 
separate issue ; (6) that parol evidence as to the j 
existence of such customs should be tested by ! 
ascertaining the grounds of the witness’s opinion ; j 
(e) that the best proof of custom is instances in I 
which it has been acted on and documentary evi- j 
dence that 'it lia-s been enforced ; (d) that a custom, ! 
to' be good, must be definite. Lachman Rax v. I 
A hear Khan . . 1. 1*. R. 1 AIL 440 j 

37. — Dhardhura — Alluvial land, j 

Quaere ,* What is; the extent of the applicability of 

t he custom of dhardhura, in regular to alluvial land 
overriding the provisions of Regulation XX of 
1825. Naseeb-ooikdeen Ahmed v. Qomeedeh 

3 Agra 1 

38. — ; - — Dhardhura , ap- 

plicability of custom of — Accretion. The custom of 
dhardhura applies to lands thrown up or formed by 
fluvial action either in one year or in the course of 
a number of years. Whether it is equally applicable 
to chuchee formations or tracts of lands severed by a 
sudden change in the course of a river, and yet pre- 
serving their identity offsite 15 and surface after the 
severance, must be determined by proof of the 
extent of the custom. Katiyanee v. Mahomed 
Shukf-ood-deen ... 3 Agra 189 

39. — - Dhardhura . The 

custom of , dhardhura is, when applied to lands 
gained otherwise than by gradual accretion, opposed 
to equity ; and such a custom must be proved, not 
by the vague assertions of witnesses, but by a suffi- 
cient enumeration of instances. Is wee Singh v. 
Shurue-ood-deen 1 D7. W. 142 : Ed. 1873, 224 

40. Dhardhura ■ — 

Deng. Beg. XI of 1826, ss. 2 , 4 (H). The question 
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whether the custom of dhardhura applies to lands 
gained by gradual accretion only, or also to lands 
which have been separated from a mouzah by a 
sudden change of stream, must be determined in 
each case on the evidence ; for although the Court 
would he disposed to scrutinize with care evidence 
in regard to a custom which would have the effect 
j of passing from one owner to another lands long 
held and enjoyed, and of which the character is 
in no way altered by river action, yet it cannot be said 
that such a custom can in no ease be established and 
given effect to. Katiyanee v. Mahomed Shurfoodeen , 

3 Agra 189, Isree Singh v. Shurfoodeen , 1 N. IF. 
142, and Rajendur Per tab Sahee v. Laljee Sahoo , 20 
W. R, 427, referred to. Sibt Ali v . Munir-ud-dtn 
I. R. R. 6 AIL 479 

41. Customary right — Privacy — 

Right of building and to interfere with erection of 
building. A customary right of privacy under cer- 
tain conditions exists in India and in the North- 
Western Provinces, and is not unreasonable, but 
merely an application of the maxims sic utere tuo 
ut alienum non laedas and aedificare in tuo propro 
solo non licet quod t Uteri noceat. In the case of a 
building for parda purposes, newly erected without 
the acquiescence of the owner of an adjacent 
building site, a custom preventing such owner from 
so building, as to interfere with the privacy of 
the first new building, would be unreasonable and 
consequently bad in law. But if such adjacent 
owner, without protest or notice, allowed his neigh- 
bour to erect and consequently to incur expenses in 
connection with a building for the use of parda- 
nashin women, a custom preventing him from inter- 
fering with the privacy of such new building would 
not in India be unreasonable. Gokae Prasad v . 
Radho . . . I. R. R. 10 AIL 358 

42. * Customary right 

— Facts necessary to establish the existence:' of a 
customary right — Easement — Easement Act , ss. 4 
and 18. The plaintiff sued for possession of a piece, 
of land which, he alleged, formed part of the court- 
yard of his kothi and for demolition of a ehabutra 
thereon. The defendants denied the plaintiff’s 
title, and alleged that they always used the ehabutra, 
as a sitting place, and that during the Moliarram 
the tazias and alums were exhibited upon the chabu- 
tra, and a takht was placed upon it. The Court of 
first instance found that the defendants had a 
right to use the land in the manner claimed during 
the Moharram. The lower Appellate Court, on the 
question of the defendant’s right to use the said 
land in the manner claimed by them, found as fol- 
lows : — i( That various mirasis, v hose connection 
with each other is not established, have within a 
period of twenty years or so placed tazias upon 
land and sung there.” Held, that this finding of fact 

i did not necessarily in law lead to the conclusion 
| that there was a local custom by virtue of which the 
i easement now claimed by the defendants was 
j acquired. Where a local custom excluding or 
| limiting the general rule of law is set up, a Court 
j should not decide that it exists unless such Court 
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is satisfied of its reasonableness, and its certainty i- 
as to extent and application, and is further satisfied i 
by the evidence that the enjoyment of the right j 
was not by leave granted, or by stealth, or by force, | 
and that it had. been openly enjoyed for such a 
length of time as suggests that originally, by agree- 
ment or otherwise, the usage had become a custom- 
ary law of the place in respect of the persons and 
things which it concerned. Kitaj* Sen v. Mamma n | 
I. L. B. 17 AIL 87 | 

Reversing on appeal, under the Letters Patent, ! 
Mamman i\Kvxr Sen . I. Ii. R. 16 All. 178 j 

48. Custom of burial j 

—Local custom ■ — Right claimed by a certain section j 
of Mahometans to bury their dead in a certain j 
locality— Right of burial. Where a certain section ! 
of the Mahomedan community had been for many | 
years in the habit of burying their dead near a darga ! 
in plaintiff’s land, and the plaintiff sued for an ; 
injunction restraining them from exercising this 
right in future : — Held , that the right of burial 
claimed by the defendants was not an easement, 
but a customary right, which, being confined to a ! 
limited class of persons and a limited area of land, 
was sufficiently certain and reasonable to be re- 
cognized as a valid local custom. Mohidin v. ! 
Shiv lino APP a , I. L. B. 23 Bom. 088 

44. Usage imported I 

term of a contract — Practice on a particular 

estate. In order that the practice on a particular 
estate may be imported as a term of the contract ; 
into a contract in respect of land in that estate, 
it must he shown that the practice was 'known to 
the person whom it is sought to bind by it, and that 
he assented to its being a term of the contract ; 
and when the person sought to be bound by the 
practice is an assignee for value of rights under that 
contract, it must also bo shown that he and all 
prior assignees (if any) for value knew that the 
practice was a term of the original contract. Man a 
Vikhama v. Rama Fatten 

I. Ii. B. 20 Mad. 275 

45. Validity of custom — Power 

of some of Mimsidms to bind Co-oumers of village ; 
lands. A custom that some only of the mirasidars 
of a village should bind the co-owners of the village 
lands is valid. Anandayyan v. Devaeajayyan 

2 Mad. 17 

46. -*~~ r — — ; Usage ofmangrole ' ; 
— . Policy ' of insurance — •Evidence of average loss \ 
— Certificate of mahajans . An alleged usage that : 
the mahajans’ certificate is deemed to be conclusive 
evidence against the under- writer without produc- : 
lion of manifest and account sales, and that upon 
proof of the certificate alone and of the policy the 
owner. is entitled to recover his average loss, cannot ; 
be upheld, such not being a reasonable usage. 
Ransordab Bhaoilal v. Kesrising Mohanlal I 

1 Bom. 229 

. :i; " " 1 ; ■■■■ ■■■■. - — --------- ■ Unreasonable I 

custom — Rroher varying contract A custom which ! 
allows a broker to deviate from his instructions is J 
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unreasonable, and the Courts of law will not enforce 
it. Arlapa Nair Karst Kishavji and Company 

8 Bom. A. C. 19 

48. _ Evidence of custom. — Evi- 

dence Act {/ of 1872), ns. 13 («)» 32 (7) — Document, 
statement in — Admissibility against person not a 
party to it — Statement of deceased person— -Right or 
custom , evidence of — Nakdi or bhaoli rent. To pro ve 
or disprove a right or custom, it is not enough to 
adduce evidence of a transaction in which or in 
the course of which the right or custom was as- 
serted or denied. The transaction will be relevant 
under s. 13, cl. (a) of the Evidence Act, if it be one 
by which the right or custom was asserted or 
denied. When the question was whether a tenant 
held lands under the nakdi or bhaoli system of 
rent and the Court based its decision on a state- 
ment contained in a hebananm executed by the 
deceased grandfather of the tenant : Held, that 
the hebanama was not admissible in. evidence under 
s. 32 (7) read with s. 13, cl. (a) of the Evidence 
Act. Bansiii Singh v. Mir Amir Alt (1007) 

11 C. W. 703 

49. Findi n g in fa vour 

of existence, of custom, based upon insufficient evi- 
dence — Second appeal — Practice . Held , that, where 
a question arises as to the existence or non-existence 
of a particular custom, and the lower Appellate 
Court has acted upon illegal evidence or on evidence 
legally insufficient to establish an. alleged custom, 
the question is one of law, arid the High Court is 
entitled in second appeal to consider whether the 
finding is based upon sufficient evidence, Hashim 
AM v. Abdul Rahman , i. L. R. 28 AIL 698, ap- 
proved. Raj Namin Milter v. Budh Sen, I. L. 
R. 30 All. 388, referred to. Bam "Bilas r. Lal 
Bahadur (1908) . . I. D. K. 30 All, BIX 

CUSTOM OE TBA.DE. 

See Contract . . 8 C, W, H. 57 

I. :L. B. 30 Born. 1,205 
See Custom , I. X*. B. 14 Mad. 420 
I. D. B. 11 Mad, 459 
4 W. B. P. a 8 
7 Moo. I. A. 283 
See Damages — Suits for Damages — 
Breach of Contract. 

I. I». B. 29 Calc. 328 
See Sale by Auction. 

I. Ii, B. 18 Calc. 702 

GUSTO MABY BIGHT. 

See Custom. 

See Burial I. Ii. B. 23 Bom. 800 
See. Easement I. L. B. 17 All 87 

See Privacy 1. 1*. B, 10 All 858 

■ See Mahomedan Law — -Pre-emption. 

I. L. B. 35 Calc. 575 

CITTCHI MEMO NS. 

See Hindu Law — Inheritance— Special 
Laws — Cutchi Melons. 

I. Jj. B. 9 Bom. 115 
I. Ii. XL 10 Bom. 1 
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See Hindu Law— Joint Family— Debts ! 
and Joint Family Business. 

I. X*. E, 14 Bom. 139 I 

See Hindu Law — Marriage — Evidence | 
as to, and Proof of, Marriage. 

I. L. R. 27 Bom. 485 | 

See Mahomed an Law — Cutout Memons. ' 
1. Xj. R. 6 Bom. 452 
I. Xj. R. 9 Bom., 115, 158 ; 

See Probate — Power of High. Court : 

TO GRANT, AND FORM OF. 

I. Ii. R. 6 Bom.. 452 

See Wilt, — V aridity of Will. ; 

I. Ii. R. 10 Bom. 1 

1* ■■■ — Succession— r-Mar- ■ 

riage in approved form — Hindu Laic. In the 
absence of proof of any special custom of j 
succession, the Hindu Law of inheritance applies 
to Cute hi' Memons. The legal consequences j 
of the classes of marriage, the approved, and ! 
disapproved, in relation to inheritance, vary 
according as their leading characteristics are I 
blameworthy or not, and suggest the inference 
that if is the quality and not the form 
of marriage that decides the course of devolution ; ; 
where the marriage is approved the husband and 
his side come in, where disapproved, they do not. i 
dshahm v. Ha ft Tyeh Haji BahimtuUa , I.'L, It ! 
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9 Bom . 115 , followed. In the goods of Mulbai 
KaHm Khalav v. Pardhan Manji , 2 Bom . H. C . 
276, and The case of the Khojahs and Memom GutcMs , 
2 Motley's Dig. 431, referred to. Moosa Haji 
J donas v. Haji Abdul Rahim (1905) 

I. L. R. SO Bom. 197 

- — — — Succession — Hindu 

Law — Sons administering the property of their 
deceased father. Among the CutcM Memons, who 
are governed by Hindu Law, the sons as heirs 
are entitled to the estate of their deceased father, 
subject to the payment of his debts. They are, 
therefore, entitled to take possession of their 
father’s property, to administer it, and to pay 
debts without being liable to account to the Court 
otherwise than as hens. V eerasokkaraju v. 
Papiah, 1. L. B. 26 Mad. 792 , followed. Haji 
Saboo v. Ally Mahomed (1904) 

1 1». R. so Bom. 270 
CYPRES DOCTRXHE. 

See Will . . I. XX R. 32 Bom. 214 

I. Xj. R. 30 Gale. 261 

CYPRES PERFORMANCE. 

See Will — Construction . 1 Mad. 429 
I. L. R. 1 Calc. 303 : L. R. 3 I. A. 32 
X. L. R. 11 Calc. 591 
I. Xi. R. 13 Gale. 193 


